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Not e by the Secretary-General

1. At its forty-eighth session, the Sub-Commission, inits

resolution 1996/ 28 of 29 August 1996, decided to transmt the revised draft
basi c principles and guidelines on the right to reparation for victinms of
gross violations of human rights and humani tarian | aw prepared by the forner
Speci al Rapporteur of the Sub-Conm ssion, M. Theo van Boven

(E/ CN. 4/ Sub. 2/ 1996/ 17), to the Comm ssion on Human Rights for its

consi deration together with the comments of the sessional working group of the
Sub- Commi ssion on the adnministration of justice and the question of
conpensation (E/CN. 4/ Sub. 2/1996/ 16, paras. 10-32), and the comments of the
Sub- Commi ssion during its forty-eighth session (see E/ CN. 4/ Sub. 2/ 1996/ SR. 25- 29
and 35).

2. The Sub- Conmi ssion al so requested M. van Boven to prepare, w thout
financial inplications, a note taking into account the comrents and
observations of the working group and the Sub-Comm ssion referred to above, in
order to facilitate the exam nation by the Comm ssion on Human Ri ghts of the
draft revised basic principles and guidelines.

3. In pursuance of this resolution, the Secretary-General is transmtting
to the Conm ssion on Human Rights the revised draft basic principles and
guidelines on the right to reparation for victinms of gross violations of human
rights and humanitarian |aw prepared by M. Theo van Boven
(E/CN. 4/ Sub. 2/ 1996/ 17) and the report of the sessional working group of the
Sub- Commi ssion on the adnministration of justice and the question of
conmpensati on (E/ CN. 4/ Sub. 2/ 1996/ 16) .

4, The note prepared by M. van Boven is contained in the annex to the
present document.
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Annex

Not e prepared by the fornmer Special Rapporteur of the Sub-Comm ssion
M. Theo van Boven, in accordance with paragraph 2 of Sub-Conni ssion
resolution 1996/ 28

[13 January 1997]

1. The former Special Rapporteur carefully exam ned the comments and
observati ons made by menbers of the sessional working group of the

Sub- Commi ssion on the adm nistration of justice and the question of
conpensation and by other participants in these proceedings, as reflected in
the report of the working group (E/ CN. 4/Sub.?2/1996/ 16, paras. 10-32), as wel
as a nunber of suggestions he received fromindividual nenbers of the

Sub- Commi ssion. On that basis he has reviewed the draft revised basic
principles and guidelines he previously submtted to the Sub-Conm ssion

(E/ CN. 4/ Sub. 2/ 1996/ 17) .

2. As aresult, with a viewto facilitate the work of the Conmm ssion on
Human Ri ghts, the forner Special Rapporteur now submits in the appendi x hereto
the draft revised basic principles and guidelines in a partly adapted version
Wherever wording is suggested as additions to or changes of the revised basic
principles and guidelines, such wording is presented in italics. Were
wording is put in square brackets, the former Special Rapporteur suggests that
such wordi ng be deleted. He hopes that this nethod will serve a hel pful
purpose and he is confident that the Comm ssion on Human Rights will be able
to deal fruitfully and expeditously with this inportant matter
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Appendi x

BASI C PRI NCI PLES AND GUI DELI NES ON THE RI GHT TO
REPARATI ON FOR VI CTI M5 OF [ GROSS] VI OLATI ONS OF
HUMAN RI GHTS AND | NTERNATI ONAL HUMANI TARI AN LAW

The duty to respect and to ensure respect for human rights and internationa
hunani tarian | aw

1. Under international |law every State has the duty to respect and to
ensure respect for human rights and international humanitarian | aw

Scope of the obligation to respect and to ensure respect for human rights and
international humanitarian | aw

2. The obligation to respect and to ensure respect for human rights and

i nternational humanitarian | aw includes the duty: to prevent violations, to
i nvestigate violations, to take appropriate action agai nst the violators, and
to afford renedies and reparation to victinms. Particular attention nust be
paid to the prevention of gross violations of human rights and internationa
humani tarian |aw and to the duty to prosecute and puni sh perpetrators of
crimes under international |aw.

Appl i cabl e norns

3. The human rights and hurmanitarian norns which every State has the duty
to respect and to ensure respect for, are defined by international |aw and
must be incorporated and in any event nade effective in national law. In the
event international and national norns differ, the State shall ensure that the
norm provi di ng the higher degree of protection will be nade applicable.

Right to a renmedy

4, Every State shall ensure that adequate |egal or other appropriate
remedi es are available to any person claimng that his or her human rights
have been violated. The right to a renedy against violations of human rights
and hurmanitarian norns includes the right to access to national and any

avail abl e international procedures for their protection

5. The | egal system of every State shall provide for pronpt and effective
di sciplinary, admnistrative, civil and crimnal procedures so as to ensure
readi |y accessi ble and adequate redress, and protection fromintim dation and
retaliation.

Every State shall provide for universal jurisdiction over gross
viol ati ons of human rights and international humanitarian | aw which constitute
crimes under international |aw

Repar ati on

6. Reparation may be clainmed individually and where appropriate
collectively, by the direct victinms of violations of human rights and

i nternational humanitarian law, the i mediate fam |y, dependants or other
persons or groups of persons closely connected with the direct victins.
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7. [In accordance with international |law,] States have the duty to adopt
speci al neasures, where necessary, to pernmt expeditious and fully effective
reparations. Reparation shall render justice by renoving or redressing the
consequences of the wongful acts and by preventing and deterring violations.
Repar ati ons shall be proportionate to the gravity of the violations and the
resul ting damage and shall include restitution, conpensation, rehabilitation
sati sfacti on and guarantees of non-repetition

8. Every State shall make known, through public and private nmechani sns,
[ both at hone and where necessary abroad,] the avail abl e procedures for
reparations.

9. Statutes of limtations shall not apply in respect of periods during
whi ch no effective renedies exist for violations of human rights or

i nternational humanitarian law. Civil clains relating to reparations for
gross violations of human rights and international humanitarian | aw shall not
be subject to statutes of limtations.

10. Every State shall mnmeke readily available to conpetent authorities al
information in its possession relevant to the determnation of clains for
reparati on.

11. Decisions relating to reparations for victinms of violations of human
rights or international humanitarian |law shall be inplenented in a diligent
and pronpt manner.

Forns of reparation

Reparations, to be provided in accordance with the law of every State, may
take any one or nore of the forms mentioned bel ow, which are not exhausti ve,
Vi z:

12. Restitution shall be provided to re-establish the situation that existed
prior to the violations of human rights or international humanitarian | aw.
Restitution requires, inter alia, restoration of liberty, famly life,
citizenship, return to one's place of residence, and restoration of enploynent
or property.

13. Conpensation shall be provided for any economically assessabl e damage
resulting fromviolations of human rights or international humanitarian |aw,
such as:

(a) Physi cal or nmental harm including pain, suffering and enptiona
di stress;

(b) Lost opportunities including education

(c) Mat eri al damages and | oss of earnings, including |oss of earning
potenti al ;

(d) Harmto reputation or dignity;

(e) Costs required for |egal or expert assistance, nedicines and
medi cal servi ces.
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14. Rehabilitati on shall be provided and will include nedical and
psychol ogi cal care as well as |egal and social services.
15. Satisfaction and guarantees of non-repetition shall be provided,

i ncl udi ng, as necessary:
(a) Cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the
truth;

(c) An official declaration or a judicial decision restoring the
dignity, reputation and legal rights of the victimand/or of persons closely
connected with the victim

(d) Apol ogy, including public acknow edgenent of the facts and
accept ance of responsibilty;

(e) Judicial or admi nistrative sanctions agai nst persons responsible
for the violations;

(f) Commenorations and paying tribute to the victins;

(9) Inclusion in human rights training and in history or schoo
t ext books of an accurate account of the violations comitted in the field of
human rights and international humanitarian | aw

(h) Preventing the recurrence of violations by such means as:

(i) Ensuring effective civilian control of mlitary and
security forces;

(ii) Restricting the jurisdiction of nmilitary tribunals only to
specifically mlitary offences comritted by nmenbers of the
armed forces;

(iii) Strengthening the independence of the judiciary;

(iv) Protecting persons in the |egal profession and human rights
def enders;

(v) Conducting and strengthening, on a priority and continued
basis, human rights training to all sectors of society, in
particular to mlitary and security forces and to | aw
enforcenent officials.



