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| nt r oduction

Est abli shnment of the Working G oup

1. By resolution 1995/32 of 3 March 1995 the Conm ssion on Human Ri ghts
deci ded to establish an open-ended inter-sessional working group of the
Commi ssion on Human Rights with the sole purpose of elaborating a draft
decl aration, considering the draft contained in the annex to

resol ution 1994/ 45 of 26 August 1994 of the Sub-Comm ssion on Prevention of
Di scrimnation and Protection of Mnorities entitled “Draft United Nations
decl aration on the rights of indigenous peoples” for consideration and
adoption by the General Assenbly within the International Decade of the
Worl d' s I ndigenous People. This decision was endorsed by the Econom c and
Social Council in its resolution 1995/32 of 25 July 1995.

2. The working group held 18 neetings during the period

21 Cctober-1 November 1996. A total of 401 people attended the neetings
of the working group, including representatives of 52 Governnents and

77 indi genous and non-governnental organizations.
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3. This report is solely a record of the debate and does not inply
acceptance of the usage of either the expression "indi genous peoples” or
“indi genous people”. In this report both are used w thout prejudice to the

positions of particul ar del egati ons, where divergences of approach remain

4, This report contains a sumary of the statenents by various
representatives of del egations attending the working group. For full and
authoritative versions of the interventions, reference should be nade to the
statements of the representatives, as given. Mny del egati ons made copi es of
their interventions available to the working group

5. The wor ki ng group was opened by a representative of the High
Conmi ssi oner for Human Rights/Centre for Human Ri ghts on behal f of the
H gh Comm ssioner for Human Rights. It was reported that, in accordance with

the procedures established by the Comm ssion on Human Rights in its
resol ution 1995/32, a further 28 organizations of indigenous people had been
accredited by the Economi ¢ and Social Council, bringing the total to 106.

6. At its 1st neeting, the working group unani nously re-el ected
M. José Urutia (Peru) as its Chairperson-Rapporteur

Docunent ati on

7. The working group had before it the follow ng docunents:
Agenda (E/ CN. 4/1996/ WG. 15/ 1/ Rev. 1) ;
Conmruni cati on received from Bangl adesh (E/ CN. 4/ 1996/ WG. 15/ CRP. 1) ;

Draft report of the working group established in accordance with
Commi ssi on on Human Ri ghts resolution 1995/32 of 3 March 1995
(E/ CN. 4/ 1996/ WG. 15/ CRP. 2-7);

8. The foll owi ng background docunents were nmade avail able to the working
gr oup:

Technical review of the United Nations draft declaration on the rights
of indigenous peoples: note by the secretariat (E CN 4/Sub.2/1994/2);

Draft declaration on the rights of indigenous peoples as agreed upon by
the nmenbers of the working group at its el eventh session
(E/ CN. 4/ Sub. 2/ 1994/ 2/ Add. 1) ;

Note by the International Labour O fice on cormments on the draft
United Nations declaration on the rights of indigenous peoples
(E/ CN. 4/ 1995/ 119) ;

CGeneral Assenbly resolution 50/157 on Programe of Activities for the
International Decade of the World' s |Indigenous Peopl e;
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Conmmi ssi on on Human Ri ghts resolution 1995/32 on the establishment of a
wor ki ng group of the Conmi ssion on Human Rights to el aborate a draft
decl aration in accordance with paragraph 5 of Ceneral Assenbly

resol ution 49/214 of 23 Decenber 1994,

Sub- Commi ssion on Prevention of Discrimnation and Protection of
M norities resolution 1994/45 on the draft United Nations declaration
on the rights of indigenous peoples (annex).

Participation in the session

9. The followi ng States nenbers of the Comm ssion on Hurman Ri ghts were
represented: Algeria, Australia, Austria, Bangladesh, Brazil, Bulgaria,
Canada, Chile, China, Colonbia, Cuba, Denmark, Ecuador, ElI Sal vador, Ethiopia,
France, Germany, India, |Indonesia, Italy, Japan, Malaysia, Mexico,

Net her| ands, Paki stan, Peru, Philippines, Russian Federation, UKraine,

United Kingdom of Great Britain and Northern Ireland, United States of America
and Venezuel a.

10. The followi ng States Menbers of the United Nations were represented by
observers: Argentina, Bolivia, Costa Rica, Estonia, Fiji, Finland, Guatemal a,
Honduras, Iraq, Modrocco, New Zeal and, N geria, Norway, South Africa, Spain
Sweden, Thailand and Vi et Nam

11. The foll owi ng non-nenber States were represented by observers: Holy See
and Switzerl and

12. The following United Nations body was represented by an observer
Vol untary Fund for Indi genous Popul ati ons.

13. The foll owi ng specialized agency was represented by an observer
I nternational Labour O fice.

14. The followi ng national institution was represented by an observer
Congreso de | a Uni 6n ( Mexico).

15. The foll owi ng non-governnmental organizations in consultative status with
t he Economic and Social Council were also represented by observers:

General Consultative Status

Worl d Confederation of Work and Worl d Federati on of Denbcratic Youth.

Special Consultative Status

Aboriginal and Torres Strait |Islander Comr ssion, Anti-Slavery International
Caritas Internationalis, Conm ssion for the Defense of Human Rights in
Central America, Conm ssion of the Churches on International Affairs of the
Worl d Council of Churches, Consultative Council of Jewi sh Organizations,

Four Directions Council, Indigenous Wrld Association, International Centre
for Human Ri ghts and Denocratic Devel opment, International Federation of Human
Ri ghts Leagues, International Indian Treaty Council, International League for

the Rights and Li beration of Peoples, International O ganization of |ndigenous
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Resource Devel opnment, International Service for Human Rights, Internationa
Work Group for Indigenous Affairs, Inuit Circunpol ar Conference
Nort h- South XXI, Pax Christi International, Society for Threatened Peopl es,
Wnen' s International League for Peace and Freedom World Council of

I ndi genous Peopl es and World Federalist Mvenent.

Rost er

Grand Council of the Crees (of Quebéc), Indian Law Resource Center

I nternational Movenment Against Al Forns of Discrimnation and Racism

M nority Ri ghts G oup, Procedural Aspects of International Law Institute
and Saam Counci |

16. The foll owi ng organi zati ons of indigenous people accredited in
accordance with Conmi ssion on Human Rights resolution 1995/32 were represented
by observers:

Aboriginal and Torres Strait Islander Social Justice Comm ssioner, Ainu

Associ ation of Hokkai do, American Indian Law Alliance, Asociaci 6n Napguana,
Asoci aci 6n Soci o- Econdéni co de Productores |ndigenas del Tawantinsuyu,

Asoci aci 6n Tea- Amaro Runa, Assenbly of First Nations, Association nouvelle de
la culture et des arts popul aires, Association of the Shor People, Black Hills
Teton Sioux Nation, Catawba Indian Nation, Central Land Council, Chickasaw
Nation, Chittagong H Il Tracts Peace Canpai gn, Com si6n Coordi nadora de

Organi zaci ones y Naci ones | ndigenas del Continente, Com sion |nternacional de
Der echos de Puebl os | ndigenas de Sudangérica, Comi sio6n Juridica de |Ios Puebl os
de I ntegraci 6n Tahuanti nsuyana, Com si én Juridica para el Autodesarrollo de

| os Puebl os Originarios Andi nos, Confederaci 6n Sindical Unica de Trabajadores
Canpesi nos de Bolivia, Confederacy of Treaty Six First Nations, Consejo de
Todas |l as Tierras, Consejo Inter-Regional Mapuche, Consejo Nacional |ndio de
Venezuel a, Cordillera Peoples Alliance, Finno-Ugric Consultation Commttee,

| kce Wcasa Ta Omiciye, |Indian Confederation of |Indigenous and Triba

Peopl es, Indi genous Wonen Aboriginal Corporation, International Alliance

of the Indigenous and Tribal Peoples of Tropical Forests, Internationa

Conf ederati on of Autononmous Chapters of the Anerican Indian Mvenent,

Ki nberl ey Land Council, L auravetl’an Foundation, Lumad M ndanaw Peopl es
Federation, Lumm Indian Business Council, MAA Devel opnent Association, Mjlis
of Crimean Tatar People, Mhawk Nation Council of Chiefs, Mwvimento Indio
“Tupaj Katari”, National Aboriginal and |Islander Legal Services Secretariat,
New Sout h Wal es Aboriginal Land Council, Ngaiterangi Iw Incorporated Society,
Ngati Te Ata, Organisation for Survival of IIlIaikipiak |Indigenous Maasai G oup
Initiative, Te Kamau Maro, Tuvenien Branch of the Public Association “Russia’ s
Regi ons”, Upper Sioux Community and Wellington Maori Legal Service Inc.

Organi zation of work

17. During the 1st neeting the provisional agenda was adopted. At
the 3rd neeting the agenda was amended by including a fifth itementitled
“Other matters”.

18. In his opening statement, at the 1st neeting, the Chairperson-Rapporteur
i nfornmed the working group that, as a result of his consultations, there was
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broad consensus on the fact that the working group should adopt an adequate
nmet hodol ogy in order to nmake progress with respect to its past session, when
partici pants expressed their general views on the draft. It was now possible
to receive from CGovernnents and indi genous representatives concrete proposals
concerning each article, in order to build a nore clear and precise picture of
all the different positions on this matter. |In this regard, he submitted to
the working group a tinetable in which articles of the draft declaration were
reclustered for the sole purpose of discussion, taking into account that it
woul d be hel pful to consider at the same nonment those articles dealing with
the sane issue or closely related issues. This reclustering, based on the
suggestions made in the technical review of the draft declaration (see

E/ CN. 4/ Sub. 2/ 1994/ 2), was the result of the consultations held by the

Chai r person- Rapporteur. He also stressed that this exercise should not be
consi dered as a negotiation, that no changes would thus be nade to the draft
declaration at the present session, and that his final report would faithfully
reflect all the positions and concrete proposals expressed by participants,

wi t hout introducing any anendnent to the draft.

19. At its 2nd neeting, the working group approved the Chairperson’s
proposal and therefore decided to allocate, at the end of the session

two neetings for a general debate and to consider the reclustered articles of
the draft in the following order: [12, 13, 14]; [24, 29]; [1, 2, 43];

[42, 44, 45]; [5, 9, 32]; [15, 16, 17, 18]; [6, 7, 10, 11]; [19, 20, 22, 23];
[4, 8, 21, 33]; [25, 26]; [27, 28, 30]; [36, 37, 39]; [35, 38, 40, 41];

[3, 31, 34].

20. Wth regard to the organization of work, an indigenous representative
read a statement, agreed upon by the caucus of indigenous peoples, calling for
the i medi ate adoption of the “draft declaration on the rights of indigenous
peopl es” as adopted by the Sub-Comm ssion w thout change, anmendment or
deletion as a statenent of mininum standards. All indigenous nations, peoples
and organi zations present regarded the draft declaration as adopted by the
Sub- Conmi ssion as the m ni nrum standards for the pronotion and protection of
the fundamental rights of indigenous peoples. He called upon all participants
at the present session to engage in a general debate on the fundanental issues
and concepts of the draft while clarifying that indigenous peoples woul d not
engage in a dial ogue which would dilute or change the draft. Furthernore, he
requested that there be a plenary consensus on a change of the internal rules
of procedure guiding the working group specifically providing for the equa

and full participation of indigenous peoples in its deliberations, including
full participation as partners in the decision-making authority of the working
group. Inherent in this request was the recognition that the report of the
wor ki ng group nust be produced with the full involvenent and consent of

i ndi genous peoples. Mre inportantly, it required that the draft declaration
could only be transnmitted to the Conm ssion on Human Rights with the full and
i nformed consent of indigenous peoples. The report nust formally contain a
request for the anendnent of Conmm ssion on Human Ri ghts resolution 1995/ 32

of 3 March 1995, to ensure the full and equal participation of indigenous
peopl es and nations in the working group. Finally, he repeatedly requested

t hat government del egations respond to the statenment and the proposals
cont ai ned t herein.
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21. The conprehensive nature of the statement was reflected in the |arge
nunber of statenents of both regional groups of indigenous organizations and
i ndi vi dual indigenous organi zations in which support for the statenent was
expressed and the proposals contained therein reiterated.

22. The representative of Australia stated that the participation of

i ndi genous peopl es was absolutely fundanmental to the process of el aborating

a draft declaration. Adoption of a declaration would be neaningless if that
process did not lead to an understandi ng on the part of indigenous and
non-i ndi genous peopl es and Governnents of the contents of the draft and the
reasoni ng and necessity behind it. Gow ng international and nationa

awar eness of indigenous issues had led to steady progress but problens

remai ned which required further consultation and perhaps education. The draft
as adopted by the Sub-Conm ssion was a conpl ex instrunent that contained many
i ssues that touched upon matters of governnental jurisdiction and the position
of non-indi genous people in society. It was inpossible for his Governnent at
this stage to consider the declaration as adopted by the Sub-Comm ssion as a
whol e and suggested that, at this point, comments on specific articles be put
forward as a way of providing information and not to come to any concl usions.
He concl uded by proposing that, in practice, indigenous peoples should

partici pate on an equal basis in the working group considering that the

decl aration nust have the support of indigenous peoples to be successful. He
urged participants to listen to each other and appealed to all participants to
wor k through the text of the draft in a spirit of cooperation to avoid

derail ment of the process.

23. The representative of Denmark stated that his Government's position
inits support of the draft as adopted by the Sub-Conm ssion was clear. He
expressed the wish to nove forward considering that his Government consi dered
adoption by the General Assenbly a matter of urgency. Proceeding wthout the
partici pati on of indigenous peoples would be very unfortunate and render the
resul ting declaration meaningless. Oanership of the draft by all participants
could only be established through di al ogue and he urged contributions from all
participants. Finally, he stated that although the working group was bound by
its mandate and rules, it would interpret the rules as liberally as possible.

24. The representative of Canada reiterated his Governnment's conmit nment

to achieving the goal of a declaration that reflected the unique place of

i ndi genous people in the world; was universal in application; pronoted
reconciliation and the protection of indigenous rights; that worked
effectively against discrimnation; and provided clear and practical guidance
for the devel opment of effective and harnoni ous rel ationshi ps between

i ndi genous people and States. He recalled that at the first session of the
wor ki ng group, which he believed to have been a success and a |andmark, it
was clearly established that the basis for the work would be the “draft
declaration on the rights of indigenous peoples” and that the conpleted
overview of the draft had denonstrated broad support for the devel oprment of
this inportant human rights instrunment and the need for careful attention to
its provisions. The input of the many organi zations of indi genous people
present woul d be indi spensable for devel oping a strong and durabl e decl aration
and if the working group was to nake progress, it was inperative that the ful
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range of positions be voiced and that States and organi zations of indi genous
people alike take up the chall enge and bear responsibility for taking the
wor ki ng group significantly closer to the goal

25. The representative of Mexico stated that as far as her del egation was
concerned there were no easy or difficult articles. The del egati on would
follow the debate and meke proposals which would pronote the rights of

i ndi genous peopl e.

26. The observer for Norway stressed that the participation of indigenous
organi zati ons was absolutely fundanental. He assured participants that Norway
wanted a strong decl aration but that some provisions in the draft adopted by

t he Sub- Commi ssi on needed further work. Wile noting that amendnent of the
rules could only be done by the Econonic and Social Council, he recomended
that the rules be applied as flexibly as possible to assure real cooperation
and assured indigenous participants of Norway' s openness to dial ogue and
cooperation

27. The representative of Chile said that he could not inmagine a process

wi thout the full participation of indigenous peoples. It was vital that the
decl aration be adopted before the end of the Internati onal Decade of the
Worl d' s I ndigenous People but, in order to strengthen and not weaken the
draft, sone nodifications, clarifications and corrections to certain articles
were required.

28. The observer for Sweden stressed the vital inportance of the

partici pati on of indigenous peoples in the working group and said that her
Government fully supported the ai mof adopting the draft declaration during
the International Decade. The observer for Bolivia stated that the working
group nust continue its work and that indi genous peoples were wel cone to
participate in line with Conm ssion on Human Ri ghts resolution 1995/32. The
wor ki ng group could not fail to hear the conments of those nobst concerned.
Furthernore, although it would be Governnents that woul d approve the draft the
wi t hdrawal of indi genous peoples fromthe process would not be benefici al

29. The observer for Fiji said that should the working group fail to produce
substantial results the wong political signal would be sent to the world.
Cooperation and partnership between Governnents and i ndi genous representatives
woul d be needed and they both had grave responsibilities in that respect. The
partici pati on of indigenous peoples was fundanmental to the draft declaration
Furthernore, Fiji would happily seek the adoption of the draft as adopted by

t he Sub- Commi ssion but other Governnents had not conpleted their review of the
draft or fully addressed donestic constituencies on the issue. He therefore
appeal ed to indi genous peoples to recognize that Governnents did need nore
time before they could adopt a nore definitive position on the draft

decl aration as a whole, and on individual provisions. He also said that

consul tation should not |ead to delay.

30. The observer for New Zeal and expressed the belief that it would not be
possible to resolve all the very difficult issues that had to be addressed by
the working group at the current session since the process towards consensus
woul d take tinme and involve negotiation and conpronise on all parts. It was
essential that the views and objectives of indigenous people should continue
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to be heard in the working group. The representative of Ukraine stressed that
it was important to preserve the partnership between participants and that
whil e considering the mandate of the working group all interested parties
could provide their coments, further constructive dial ogue would benefit all

31. The representative of the United States of America stated that his
Government had fought hard within the Conm ssion on Human Rights to ensure
that tribal governments and organi zations of indi genous people not in
consul tative status with the Econonmi c and Soci al Council would have an
opportunity to participate in the working group and that the working group
needed all of their insights.

32. The representative of Peru pointed out that the working group could
not digress fromits sole mandate of drafting a declaration. He expressed
confidence that the final report would reflect the |legitimte concerns of

t he indi genous people with relation to the nechanisns for participation and
stated the view that the Comm ssion on Human Ri ghts and the Econom c¢ and
Soci al Council should study conpl enentary neans of ensuring greater

partici pation of indigenous people than currently existed.

33. The representative of Col onbi a underlined the inportance of the

partici pation of indigenous people in the debate on the draft declaration

and expressed concern about the proposal by indigenous peoples that the

Sub- Commi ssion’s draft be adopted w thout change as well as the proposal to
nmodi fy the rules of procedure. The del egation would support any decision the
Chai rperson thought appropriate in order to make the session a success.

34. The representative of the Russian Federation stated that the ful
partici pati on of indigenous peoples was vital and that without it the work
of the working group woul d be neaningless. Progress in the adoption of the
decl aration could only be achieved through dial ogue. The report of the
wor ki ng group should reflect the indigenous peoples' voice. He comented
that the rules of participation had been flexible within the working group

35. The Chai rperson- Rapporteur stated that he considered that all the
concerns expressed in the indigenous caucus statenent were valid and nerited
the special attention of all the governmental delegations to the working
group. He had worked towards the creation of an open climte of discussion
wi t hi n whi ch indi genous people could express their views in their entirety and
in total freedom The report of the session would specifically reflect the
concerns expressed by the caucus of indigenous people concerning the need to
study additional fornms and nechanisns that would permit greater participation
of indigenous people in the working group. The draft as adopted by the

Sub- Commi ssi on was the basis of the work of the working group and the present
session was not an exercise of nodification and drafting. He hoped that a
constructive exchange of the different opinions would allow the United Nations
to adopt a declaration on the rights of indigenous people that woul d ensure
their effective protection

36. In a further statement of the indigenous caucus, an indigenous
representative stated that it nust be explicitly recogni zed that indi genous
nati ons and peoples were equal participants in the working group and not
“observers” and that they should have full input in the drafting of the
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reports of the sessions of the working group. Furthernore, indigenous peoples
must be equally able to recomend how the work of the working group was to
proceed and to play a direct role in the devel opnent of the agenda and al

ot her deci si on-nmaki ng processes of the working group. He proposed that
Governnment s shoul d di scuss with indi genous peoples, both individually and

coll ectively, a change of the rules of the working group with a viewto
securing full and equal indigenous participation. This was felt to be a
reasonabl e proposal that fell within the mandate provided to the working group
by the Econom ¢ and Social Council. The indigenous caucus formally requested
t hat del egations seriously consider the proposals, which were intended to

of fer constructive solutions to the practical problens that had conme to |ight
at the session. No one wanted to waste valuable tinme on procedural wangling,
but it was inmportant to all indigenous del egations present that these matters
be properly addressed. |In closing, he expressed appreciation for the efforts
of the Chairman-Rapporteur and the patience of all those present.

37. Support for the statement was expressed in several joint and individua
statements by indi genous organi zati ons.

38. Fol |l owi ng consul tations, participants agreed to first hold a genera
debate on the fundamental issues and concepts of the draft declaration adopted
by the Sub-Conm ssion after which participants would comrent on the operative
par agraphs of the draft w thout, however, undertaking a drafting exercise.
Thi s anendnent to the organization of work was adopted

39. The observer for the Indian Law Resource Center proposed that the ful
and equal participation of indigenous peoples in the working group be ensured.
She recommended that the working group request the Conm ssion on Human Ri ghts
to hold a series of technical neetings to consider nodalities of

partici pation.

40. Many del egations felt it was inportant that steps be taken to consult
wi t h organi zations of indigenous people before the next session of the working
group. Accordingly, the working group recomended that the Commi ssion on
Human Rights take this into account in the action it takes on this report.

41. At the 18th neeting, the present report was adopted by the working
gr oup.

CGeneral debate

42. The observer for Bolivia stated that his Governnent generally supported
the draft adopted by the Sub-Comr ssion considering that it contained the

m ni mum standards for the protection of indigenous peoples and was in line
with national legislation. He stressed that Bolivia believed it was
fundamental to use the term “indi genous peoples” and reiterated the hope that
the General Assenbly could adopt the declaration as soon as possible in the
framewor k of a consensus. The representative of Chile said that the Sub-
Conmi ssion’s draft constituted a solid basis for the work of the group and
that the search for better wording should not distort the nmeaning of the
draft. Chile supported the use of the term “indi genous peopl es” but self-
determ nation could not becone a threat to the territorial integrity of

St at es.
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43. The observer for Fiji reported on a workshop hosted by his Government
which attracted the participation of nore than 30 indi genous participants from
the Pacific region. The purpose of the so-called Suva Wrkshop was to
strengthen capacity, and to dissem nate as widely as possible information on
the substantive aspects of the draft declaration and how it would affect

i ndi genous peopl es. The Suva Wor kshop had been unanimous in its full support
for the draft declaration in its present formand, noreover, it had agreed
that the existing | anguage shoul d be retained and, where possible,
strengthened. Participants had al so joined a general consensus that efforts
by sone States to undernmi ne the existing |anguage shoul d be actively resisted
by i ndi genous peoples and Governnents supportive of them

44, The representative of Mexico referred to article 1 of Internationa
Labour Organi zati on Convention No. 169 and noted that the use of the term
“indi genous peopl es” should not inply rights that could be conferred in
international law. He referred to the Mexican Constitution and in particular
article 4 which recognized the nmulticultural conposition of his country. He
stressed that indigenous people had a right to devel opnment, which included the
right to participate in economc, social, cultural and political devel opnent.
He expressed the hope that the draft declaration woul d be based on existing
human rights norms, in particular |1LO Convention No. 169.

45, The observer for Finland stated that, contrary to what had been argued
in the working group, Finland was of the opinion that the |anguage of the
draft declaration, which his Governnment believed to define mninum standards,
was not at all inconpatible with corresponding United Nations instrunments.
Wth regard to the obligations of States, the | anguage of the draft was
simlar to that of the Declaration on the Rights of Persons Belonging to
Nati onal or Ethnic, Religious and Linguistic Mnorities. Finland supported
the use of the term “indi genous peoples” since it made neani ngful the great
nunber of collective rights in the draft. Finland was al so ready to accept
the term “self-deternmination” since this right of all peoples was a
fundanmental principle of international law and carried with it a duty on the
part of States to pronote it. He referred extensively to recommendation

No. XXI (48) of the Committee on the Elimnation of Racial Discrimnation

whi ch enphasi zed that one had to distinguish between internal and externa
aspects of the right to self-deternmination. According to the Commttee, the
i nternal aspect nmeant that all peoples had the right to pursue freely their
econonic, social and cultural devel opnment wi thout outside interference, while
the external aspect inplied that all peoples had the right to freely determ ne
their political status and their place in the international comrunity based
upon the principle of equal rights and exenplified by the |liberation of
peopl es from col oni alismand by the prohibition on subjecting peoples to alien
subj ugati on, dom nation and exploitation. The Conmittee had pointed out that
Governments shoul d be sensitive towards the rights of persons belonging to

et hni ¢ groups but enphasized that the Cormittee's activities should not be
construed as authorizing or encouraging any action that woul d di snenber or
inmpair, totally or in part, the territorial integrity or political unity of
soverei gn and i ndependent States.

46. The observer for Switzerland reiterated the urgency of adopting a
decl aration of substance which, through its clarity and conci seness, would be
wi dely understood and accessible and woul d be an inportant political signal by
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the international community. Her Governnment felt that there were enough

el ements avail able to understand the term “i ndi genous peopl es”, which her
Governnment preferred, without defining it. Switzerland, with a tradition of
federalismand direct denocracy, was very sensitive to the rights of
mnorities and the cohabitation of different cultures free to define

t hemsel ves, peacefully, as peoples. Switzerland, despite its diversity, had
remai ned a unitary State through the application of the principle of
subsidiarity which resulted in the cantons having broad powers, in particular
with regard to education. Her Covernnent believed that such a concept could
al so be applied to the situation of indigenous peopl es.

47. The representative of the United States of America enphasized his
Governnments's strong support for the goal of protecting indigenous rights,
both at home and abroad, particularly those pertaining to the freedons of
religion, speech and association. H's Government viewed the adoption of a
draft declaration as being of critical inportance.

48. The observer for New Zeal and said that to achieve a declaration that
woul d be applicable to and for the benefit of indigenous people in all parts
of the world, some very difficult issues had to be addressed by the working
group. Not all the issues would be resolved at the current session. The
process towards a consensus declaration would take tinme and woul d invol ve
negoti ati on and conpromi se by all involved. She added that indigenous people
had for a long tine made a substantial effort in order to set clearly before
the international conmunity their views and objectives. It was appropriate,
i ndeed essential, that their views continue to be registered in the working
group. The representative noted that followi ng the general election held in
New Zeal and on 12 Cctober, negotiations were under way anong the politica
parties represented in the new Parlianment to determ ne who had the necessary
| evel of support to formthe next government. A convention on caretaker
government currently applied and it was thus not appropriate for the

del egation to nmake detailed statenents on the New Zeal and position for the
ti me being.

49. The representative of Peru stated that his Governnment coul d accept the
majority of the articles as adopted by the Sub-Commi ssion but regarded certain
articles as contradictory and inpractical in their applicability. It was his

Governnent's national experience that it was possible, through constructive
di al ogue, to devel op practical solutions that guaranteed indi genous peopl es
different high levels of self-governnent which took into account the concerns
and rights of States. In order to conme to precise formulations within the
draft, especially with regard to self-determnation, it would be necessary to
si mul t aneously advance towards a solution with respect to some Governnents
concerns with regard to the absence of a definition of “indigenous peoples”.
The representative of the Russian Federation stated that many articles of the
draft were acceptable to his Governnment but that sonme needed nodification

50. The observer for the International Labour Office stated that, while ILO
Convention No. 169 had been adopted as a m ni nrum standard for the protection
of indigenous peoples in the countries where they lived and to establish
procedures by which their active participation in the economc and social life
of their countries was ensured, the working group had the task of fram ng an

i nspirational docunent that could reflect the hopes of indigenous peoples. It
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was therefore essential that the declaration, once adopted, should not fal

bel ow the standards set in a very recent international convention, but should
follow the guiding principle in the devel opnent of human rights |aw that each
new i nstrunent shoul d be consistent with earlier instrunents and constitute a
progression. Referring to a previous statenent, she reiterated that the ILO
conventions dealing with indigenous and tribal peoples had encountered no
particul ar probl ens of application because of their lack of definition
Instead, they laid down criteria by which their coverage in individual cases
was determ ned, and left to the national parties to determ ne precisely the
groups covered. |1LO Convention No. 169 included the vital concept of self-
identification which the I1LO regarded as essential. She quoted a statenent
the ILO representative had made to the Sub-Conm ssion's Wrking G oup on

I ndi genous Popul ations in support of a recommendati on put forward by the

Chai r person- Rapporteur to the effect that those involved with the active
participation of those directly affected nmust adopt sone objective criteria to
det erm ne who was covered by international |aw w thout inserting an “external”
definition into the declaration. Finally, the ILO representative offered to
share the 1LO s experience in achieving the indi genous peoples' participation
in the ILOs own standard-setting on this subject.

51. The observer for Argentina expressed support for the efforts being
undertaken by the working group and stressed that the Argentine Constitution
amended in 1994, expressly recognized the ethnic and cultural pre-existence of
the Argentine indi genous people, recognized the right to a bilingual and
intercultural education, their juridical personality, and the possession and
comunal property of the lands that they traditionally occupied. Besides, the
Congress was to legislate on the lands to be granted and on indi genous
participation in decisions concerning natural resources and other interests
that m ght affect them The constitutional anendnent was the result of
constructive di al ogue and active participation of the interested parties and
that is why she envisioned a declaration that should satisfy the aspirations
of the indigenous peoples and, at the sanme tinme, receive internationa

support. This was the spirit that nmust prevail.

52. The representative of Bangl adesh stated that the envi saged decl arati on
was to be a universal declaration covering the situation of all indigenous
peopl e of the world. The text had evolved froma region-specific situation
and there was scope for further strengthening the draft so as to reflect
appropriately the fullest range of the diverse situations of all indigenous
peopl e of the world, including indigenous people who, as a result of the
process of decol onization, had attai ned statehood.

53. The observer for the Grand Council of the Crees said that it wanted the
wor ki ng group to reconmend to the Conmi ssion on Human Rights that it approve
the text as approved by the Sub-Comm ssion wi thout changes, deletions or
anmendnents. Each itemin the draft was based on the experience of indigenous
peopl es and was the product of substantial conprom se on their part and, as
such, could only provide a m nimum standard of protection of rights. The
draft did not create special rights for indigenous peoples but at |east
corrected the fact that existing human rights instruments had failed to
protect the rights of indigenous peoples. The declaration was therefore
directed to the effective and full application of international standards to
all peoples, including indigenous peoples, and with that in mnd, nothing in
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the draft should offend the sensibilities of any State or Governnent that

val ued and respected the human rights of all peoples. The G and Counci

pl aced particul ar enphasis on respect for the exercise of the right of

sel f-determ nation of indigenous peoples, and on the principle that States
shoul d respect the obligation to obtain the full and informed consent of

i ndi genous peopl es before they conm ssioned any procedures which affected
their territories or environment. He cited the threat of unilateral breakaway
from Canada of the Province of Quebec and its effects on existing
constitutional, citizenship and treaty rights, and the consequent denial of
the right to self-determ nation as an exanpl e which denonstrated the need for
the full exercise of self-determ nation by indi genous peopl es.

54. The observer for the Cordillera Peoples Alliance stated that the draft
decl aration constituted a mnimum standard for the protection of the rights of
i ndi genous peopl es and call ed upon the working group to adopt the text as it
stood. The Lunad M ndanaw Peopl es Federation al so supported adoption of the
draft declaration w thout changes.

55. The observer for the Saami Council stated that the draft represented

m ni mum uni versal standards for the rights of indigenous peoples and shoul d

t herefore not be weakened. He considered adoption a matter of urgency. The
Saam Council saw a clear causal link between the absence of a universa

i nstrument protecting the rights of indigenous peoples and the problens faced
by indi genous peoples. It was possible to resolve any questions relating to
the right of self-determ nation and indigenous rights over |ands and rel ated
resources if all were willing to interpret themin the right context based on
the situation of indigenous peoples. He referred to the principle of equality
of indigenous peoples with other peoples.

56. The observer for the Chittagong H Il Tracts Peace Canpai gn stated that
the draft was the nmininum standard to pronote and protect the rights of

i ndi genous peoples. He expressed his concern that sone Governnments wanted to
define indi genous peoples in an attenpt to water down the draft.

57. The observer for the Indian Confederation of Indigenous and Triba
Peopl es stated that the draft was an expression of the m ni mum acceptabl e
standards of the rights of indigenous peoples and called upon the working
group to recommend i mredi ate adoption so as to enable it to be a true

i nstrument of enpowernent to the indigenous peoples, enabling themto
determine their own future as equal partners in the world comunity.

58. The observer for the New South Wl es Aboriginal Land Council in a joint
statement with several other indigenous organizations from Australia stated
that the right of self-determ nati on was undeni ably the cornerstone of their
i ndi genous rights and the inclusion of a weakened expression in the draft
woul d be unacceptabl e not only to indigenous peoples but also to others who
supported the indivisible, universal and non-discrinminatory nature of human
rights. The collective nature of indigenous rights were a direct application
of the right of self-deternm nation and a direct expression of their right to
exi st as distinct peoples. Although the draft did not entirely reflect their
positions they supported it as an articulation of mninum standards. The
reasons for these broad positions were that the draft was a conprehensive
articulation of interrelated principles which had been identified over
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decades, that the principles in the draft were drawn from presently recogni zed
i nternational human rights law, that they had been anal ysed in the context of
the historic and continuing violation of these rights, that the principles

of fered gui dance as to how to renedy this situation, and that the participants
in the process of elaboration had included indigenous peoples, various
non-i ndi genous non-governnental organi zations, independent internationally
recogni zed schol ars, |awyers, and governnental and intergovernnental
representatives.

59. The observer for the Indigenous World Association stated that the draft
was only a step forward in addressing the subjugati on of indigenous peoples
and was the framework for treating indigenous peoples with respect and gave
them the protection they nmust have in order to survive under repressive

nati on- St at es. It provided indigenous peoples with a |legal basis through
whi ch they could insist on the protection of their collective rights and their
right to political, economic and cultural survival. He therefore insisted on

adoption as m ni mum standards, w thout dilution, and stated that it nust not
t ake another 12 years of debate before adoption

60. The observer for the International Organization of |ndigenous Resource
Devel opnent stated that the draft was an accurate statenment of customary

i nternational |aw and practice and that the rights therein had arisen from
history and norality. Elaboration of the draft was not a |egalistic exercise
but one of declaring inportant human rights. |ndigenous peoples fell at the
bottom of every indicator of social and economic well-being owing to the fact
that their right to self-determ nation was not recognized. Self-determni nation
was a basic human right that all indigenous peoples had by virtue of their

exi stence and nmeant nothing nore than the ability of a group to survive with
its own identity. Another observer for the same organization stated that the
right of self-determ nation was fundanental to all their work. He also stated
that the related fundanental principle of consent was of nmmjor inportance and
that treaties were international agreenents reflecting a nation-to-nation
relationship with the Crown. The spirit and intent and indi genous
under st andi ng nmust be honoured and respected. As far as indigenous peoples
were concerned, treaties were evidence of the right of self-determnation. He
cal |l ed upon the working group to recommend to the Comm ssion on Hurman Ri ghts,
the Econom ¢ and Social Council and the General Assenbly that the draft be
approved as it presently stood.

61. The observer for the I kce Wcasa Ta Omiciye naintained that in order to
ensure that the declaration was not used as a tool for the destruction of

i ndi genous peopl es, the existing | anguage nust renmain w thout anendment and
requested that the draft be adopted as the m ni mum standards of protection of
the rights of indigenous peoples and nations.

62. The observer for the Aboriginal and Torres Strait |slander Comm ssion
reiterated the statenment of the Aboriginal and Torres Strait I|slander Socia
Justice Comm ssioner on behal f of indigenous delegations fromAustralia. He
stated that the draft reflected a consensus of all the participants in the

el aborating process on the historical and contenporary experiences of

i ndi genous peopl es, on their perspectives and aspirati ons and as such was

nei ther theoretical nor abstract but represented the absol ute m ni mum standard
of protection. Furthernore, the draft did not create any special rights or
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privileges but instead sought to correct the fact that international standards
had not been applied equally to all peoples and that international human
rights instrunents had failed to protect indigenous rights and freedons. He
recalled that the joint position of the indigenous del egation fromAustralia
was that the integrity of the draft depended upon an unqualified recognition
of the right of indigenous peoples to self-deternmination as the pillar upon
which all other provisions of the declaration rested. The |anguage of article
3 nmust remain unaltered. Wthout recognition of their collective rights as
peopl es, the declaration could not adequately protect their nost basic
interests; the article was thus an indi spensable feature of the draft.

I ndi vi dual human rights would not be weakened by a reference to collective

ri ghts of indigenous peoples, but instead would conpl enent, and i ndeed
strengthen, the individual rights of 300 mllion indigenous persons.

Referring to article 2, 4(a) and 14 of the International Convention on the
Elimnation of All Fornms of Racial Discrimnation, article 6(1) of the 1978
UNESCO Decl aration on Race and Racial Prejudice, articles 19-24 of the African
Charter on Human and Peoples' Rights, the international prohibition of
genocide, as well as rights to peace, permanent sovereignty over natura
resources, a clean and healthy environnent, devel opnent and self-

determ nation, he stated that the draft was not the first internationa
instrument to attribute rights to collectivities.

63. The observer for the M ccosukee Tribe of Indians of Florida stated
that as the world continued to denocratize, we nust not forget to recognize
the rights of indigenous peoples and shoul d therefore unani mously approve
the 45 articles of the draft.

64. On 1 Novenber 1996, the United Nations Hi gh Comm ssioner for Human

Ri ghts, M. José Ayal a Lasso, addressed the Wirking Group at its closing
nmeeting. He reaffirmed the interest of his Ofice in the ongoing work on the
draft declaration and offered to facilitate informal consultations and

i nformati on meetings to pronote greater understanding of the draft

decl aration. He expressed the hope that the draft declaration would be
adopted by the General Assenbly within the Decade. He also referred to his
decision to establish, in the light of the restructuring of the Centre for
Human Ri ghts, an indigenous project teamto coordinate these activities.

65. In his closing statement, the Chairperson-Rapporteur of the Wbrking
Group, M. José Urrutia, stated that the del egati ons of Governnments and

i ndi genous peopl es representing mllions of human bei ngs were undertaking a
fundanmental and innovative process which would produce inportant changes in
contenmporary international law. He underlined the inportance of |ooking for
new and i magi nati ve ways of strengthening the participation of indigenous
peoples in the working group. He also stressed the need for flexibility and
di al ogue between all the participants. |In his capacity as chairperson, he
undertook to hold informal consultations with representatives of Governnents
and i ndi genous organi zati ons over the ensuing 12 nonths, in order to build
upon the dial ogue that had been initiated. He expressed his appreciation to
t he spokesperson of the indigenous caucus for his constant wllingness to have
open di al ogue and acknow edged the support provided by the secretariat team
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Articles 12, 13 and 14 and articles 24 and 29

66. The representative of Brazil stated that his Government supported

whol eheartedly articles 12, 13 and 14 since they were essential to the
survival of indigenous people. However, they deserved further el aboration
considering the overall question of intellectual property in the declaration
and the possible contradiction with national and international |aws. |In that
respect he suggested deleting the words “archaeol ogi cal and historical sites”
inarticle 12 in light of a national responsibility for preservation

67. The representative of France expressed the general concern that the

decl aration nust be in accordance with other human rights standards. In [|ight
of this, she stated, the objective to protect indigenous traditions and
custonms as laid down in articles 12, 13, and 14 did not pose a problemin
principle but rather in practice where these traditions were not in line with
human rights standards or national |law. She also stated that the application
of article 14 could not prevent the use of the national |anguage.

68. The representative of Japan stated that with regard to article 12
property ownership and expropriation under national |aw had to be taken into
account. Wth regard to the second paragraph of article 13 he said that
politics had to be separate fromreligion. He pointed out that a declaration
was by definition non-binding and therefore the phrase “shall take effective
measures” in the second paragraph of article 14 was too strong. He
furthermore stated that his Government supported the use of the term

“i ndi genous peopl e”.

69. The observer for Switzerland stated that the declaration had to be in
conformty with human rights standards. She referred to the Universa

Decl arati on of Human Rights as a cohesive human rights instrument which
therefore, had been widely dissenmnated. She said that articles 12 and 13 had
to be redrafted so that they would read better, were not repetitious and were
easier to understand. She also stated that the second paragraph of article 14
went beyond protection and should therefore forma separate article to
underline its inportance.

70. The representative of Ukraine requested clarifications with regard to
the second paragraph of article 14 as the wording, style and sense were not
very clear. She pointed out that indigenous people, in general, did not get

i nvol ved in |l egal proceedings. |In her understanding, that part of the article
aimed at establishing a nechanismto the protect political and civil rights of
i ndi genous people. She said that further work was necessary on articles 12,
13 and 14.

71. The representative of China stated that articles 12, 13 and 14 were

i mportant and agreed with their contents. However, since they contained
cultural rights they should be placed after Part VI of the draft which
contained civil and political rights. Articles 16, 24 and 29 and articles 12,
13 and 14 dealt with simlar rights and should therefore be grouped together

72. The representative of Mexico stated that article 14 should be placed in
a broader framework and suggested conparison with article 12 of |1LO Convention
No. 169 with regard to access to justice. She supported the suggestion made
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by the observer for Switzerland. The representative of Ecuador stated that in
principle his Government had no objections to articles 12, 13 and 14 but that
he woul d be receptive to nore precise wording.

73. The representative of Chile stated that his Governnment could adopt the
present wording of articles 12, 13 and 14 without much difficulty. He

consi dered the suggestion of the representative of Brazil to delete the words
“archaeol ogi cal and historical sites” not very well founded. He suggested

| ooki ng for new wordi ng that took the concerns into account but retained the
two concepts. He also suggested adding to article 12 a paragraph simlar to
that of the second paragraph of articles 13 and 14 to allow States to
determ ne how to protect and preserve.

74. The observer for the Grand Council of the Crees rem nded partici pants of
the practical inportance of articles 12, 13 and 14 and that the articles were
not abstract but placed in the draft because of specific problenms indi genous
peopl es faced whi ch had not been adequately protected by existing
international instruments. Wth regard to a concern expressed by the
representative of France, he stated that nothing in the draft prevented the
use of the national |anguage.

75. The representative of Ml aysia said that his Governnent accepted the
general thrust of articles 12, 13 and 14. Wth regard to article 12, he said
that he shared the concern of the representative of Japan concerning property
owner ship and requested that a clear definition of “spiritual property” be
provided. Concerning article 13, he said that the right to repatriation had
to be qualified according to the circunstances and nore narrowy defined. He
said that the “measures” to be taken by States according to the second

par agraph of article 13, should be defined. He also requested further
clarification of the second paragraph of article 14 which he consi dered vague;
the term“political proceedings” was unclear

76. The observer for Sweden said that her Governnent had sone difficulties
with regard to “restitution” as found in article 12 and suggested the del etion
of the text after the word “literature”. She said that the traditions

referred to in article 13 should not conflict with universal human rights
nornms and suggested insertion of the phrase “in accordance with recognized
human rights norns” after the word “cerenonies”. The second paragraph of
article 14 was unclear in its use of the phrase “where necessary” and that
nmeasures only had to be taken when there was a real problem of conmmunication

77. The representative of the Philippines stated that the second paragraph
of article 14 should be clarified and suggested that articles 12, 13 and 14 be
consolidated in one or two articles. Her Government shared the concerns
expressed by the representative of Brazil concerning the protection of
archaeol ogi cal and historical sites and al so raised the issue of the meaning
of spiritual property.

78. The representative of the Netherlands associated hinself with the
concerns of the Governnents of France, Switzerland and Sweden that the
exercise of the rights contained in articles 12 and 13 could not run contrary
to general human rights law. He therefore suggested the inclusion of a

saf eguard cl ause.



E/ CN. 4/ 1997/ 102
page 18

79. The representative of Brazil fully supported adoption of article 24 as
it stood, considering that the issue of traditional know edge was of the
utnost inportance. Article 29 needed to be strengthened; he proposed the
addition of a third paragraph which would read: “They also have the right to
a fair and equitable sharing of the benefits arising fromthe utilization

i ncluding cormercial utilization, of their traditional know edge.”

80. The representative of Canada stated that article 12 identified

two el ements: the protection and devel opnent of culture, and the restitution
and return of property, which perhaps should be addressed in two separate
paragraphs. His delegation considered that States should facilitate, subject
to national |aws, the efforts of indigenous people to maintain, protect and
devel op manifestations of their cultures, while respecting the legitinmate
rights of others. There was a positive evolution at both the internationa
and national levels with respect to the return of cultural property on which
t he provisions of the declaration should build. Wth regard to article 13, he
not ed that Canada supported the principles though access to sacred sites in
privacy would require a balancing of interests which respected the |ega
rights of others under donestic laws. He also stated that his del egation
fully agreed with the principle contained in the first paragraph of

article 14. The second paragraph dealt with civil and political rights,
rather than cultural, religious and linguistic rights, and he suggested it be
noved to Part V of the draft. He believed that on this issue there should be
consi stency with international instrunments, notably international humanitarian
law. It was unclear what “other appropriate nmeans” nmight be. Furthernore,
Canada did not agree with the suggestion of the Technical Review to nove
article 24 to Part 111, considering that traditional nedicine s conplenentary
use could be better enphasized by leaving the article in Part V. He suggested
a broad interpretation of the second paragraph of article 24 to address the

i ssues of nutrition, pre- and postnatal care and substance abuse. He
suggested addi ng a paragraph on children in Part V. He added his support to
t he suggestion of the Technical Review that article 29 on intellectua
property be noved to Part I1l. At present, only a broad statement of
principle should be included to the effect that indi genous people had the
right to a fair and equitable sharing of the benefits arising fromcomrercia
utilization of their know edge al ong with an acknow edgement of the rights of
third parties. The working group nmust also take account of the outcone of
ongoi ng and future work in other foruns.

81. The observer for Finland stated that the second paragraph of article 14
shoul d be amended to the effect that indigenous peoples could use their own

| anguage, not just one they could understand. He also stated that the
contents of article 29 were encouraging.

82. The representative of France stated that the right to traditiona
medi ci nes and health practices as contained in article 24 should be in |ine

wi th standards of public health set by organi zati ons such as the Wrld Health
Organi zation. The scope of the right to the “protection of vital medicina

pl ants, animals and mnerals” contained in article 24 should be defined.
Article 29 contained provisions for positive discrinmination and thus gave rise
to certain concerns. She also wanted nore discussion and clarity on the
measures to be provided by States.
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83. The representative of Australia said that all the comments by his

del egation were prelimnary and that his Governnent would wi sh to give further
consi deration to the draft before taking final positions. He expressed his
Governnent's concerns over the rights of third parties to ownership within the
framework of article 12. He also expressed a general concern with regard to
the feasibility and practicality of restitution concerning past acts and
pointed out that there was a link with article 27 that dealt with restitution
of land. Article 13 was generally consistent with international and domestic
Australian | aw but he would wi sh an exchange of views on the content of the
term*“intell ectual property”. Wth regard to article 14, he expressed concern
with regard to eventual resource inplications and stated with regard to the
second paragraph that the phrase “whenever any right of indigenous peoples

may be threatened” was too broadly worded, especially the word “may”. The
second paragraphs of articles 13 and 14 were prescriptive and therefore did
not belong in a declaration. Furthernore, in a federation it was not just the
central CGovernnment that had to take neasures to protect rights. On

article 24, he requested further clarification with regard to the right laid
down in the first paragraph and al so wi shed to know the nmeaning of the term
“special measures” in the second paragraph of article 29. 1In that respect he
wonder ed whether this termcarried the same nmeaning as in the Internationa
Convention on the Elimnation of Al Forns of Racial Discrimnation. He
concurred with the representative of Canada that recent and ongoi ng

devel opnents had to be taken into account with regard to the protection of
intellectual property, particularly under the Convention on Biol ogica

Di versity.

84. The representative of Peru stated that his Governnent fully agreed with
the text of article 24 but considered that article 29, although fundanental,
could be inproved and strengthened. |In that respect, he referred to the

proposal by the representative of Brazil to add a paragraph as being positive.

85. The observer for Argentina suggested nore precision concerning the |aws
i npl i ed because the anended Constitution provided for pluralismand the
respect of culture and tradition. |In that sense, she proposed substituting

“their” laws for “the” laws in order to achieve greater clarity in this

i mportant issue. All articles were broadly consistent with human rights
instruments but the latter part of article 14 should be nore precise,
especially if it was to take into account the financial possibilities of
States. The application of article 24 was inportant and necessary but shoul d
not contravene public health regul ati ons.

86. The representative of Ml aysia expressed support for article 24 but
want ed further discussion on the scope of the rights to use traditiona
nmedi ci nes and health practices to ensure that they did not harmthe health of
the practitioner. Wth regard to article 29, he expressed doubts as to the
phrase “special nmeasures”.

87. The observer for the International Organization of |ndigenous Resource
Devel opnment suggested specific wording for articles 12, 13, 14, 24 and 29 by
reading out the text of the articles in the draft.

88. The observer for the International Indian Treaty Council called for the
adoption of the draft as adopted by the Sub- Comm ssion as m ni mum st andards
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for the protection, pronotion and recognition of the rights of indigenous
peoples. She wanted to put on record that her organization opposed any
changes in the wording of articles 12, 13, 14, 24 and 29 as they were an
integral part of the draft.

89. The observer for Tupaj Katari stated that article 12 tried to establish
| egal protection for cultural traditions and custons in order to preserve the
identity of indigenous peoples. The Special Rapporteur on the protection of
the cultural heritage of indigenous people had placed her study within the
overal |l framework of self-determ nation and the working group should do the
sanme. He suggested noving articles 24 and 29 to Part I1l1. The observer for

| kce Wcasa Ta Omiciye stated that the text of articles 12, 13 and 14 as

m ni mum st andards, should not be anended.

90. The representative of the United States of America expressed his support
for the basic thrust of the articles. However, the wording of article 12 was
overbroad, in particular the open-ended obligation of restitution of cultura
and simlar property which at present was not a rule of international |aw

Hi s Covernnent supported articles 13 and 14 and believed that they could be
adopted with some m nor drafting changes enphasi zing the aspirational nature
of the docunent. His Covernnent also believed that article 13 could be
strengt hened by adding the phrase “and associated funerary articles” at the
end of the first paragraph. Wth regard to article 29, he said that

i ndi vi dual s bel ongi ng to indi genous popul ati ons should be accorded rights with
respect to intellectual property but that the second paragraph appeared to
extend the right of indigenous people beyond those normally accorded to other
menbers of the State.

91. The representative of the Russian Federati on expressed support for the
statenment of the observer for Sweden that the declaration could not contradict
exi sting human rights, and noted that a bal anced approach nust be taken

bet ween national |aws and the rights of indigenous people. Hi s delegation had
no substantial objections to articles 12, 13 and 14. The second paragraph of
article 14 needed sone work and coul d perhaps be regrouped with articles 24
and 29. The second paragraph of article 24 could be redrafted to make its
central aimof health protection clearer and could be grouped with article 28
whi ch contained simlar |anguage. Wth regard to article 29, he believed that
an exhaustive list was unnecessary and that general terns would serve the

obj ectives of the docunent better

92. The observer for the |Indi genous Woman Abori gi nal Corporation noted that
the draft did not invent new human rights standards: articles 14.3, 18.1

and 27 of the International Covenant on Civil and Political Rights, article 18
of the Universal Declaration of Human Rights, article 1 of the Declaration on
the Elimnation of All Fornms of Racial Discrimnation, articles 12 and 28. 3 of
I LO Convention No. 169, and article 14.3 of the Declaration on Mnorities were
all simlar to articles 12, 13 and 14. She also said that translation of
needs and aspirations into rights did not always allow for the use of simlar

| anguage in other instrunents. 1In response to governnental concerns over the
resource inplications of certain articles, she pointed out that the

i mpl enentation of all rights had resource inplications. Wth regard to
governnmental concern over possible contradiction between the draft and

exi sting human rights standards, she called for nore respect from Governnents
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when they spoke of cultures they had little know edge of. Aborigina
customary | aw was dynam c, and certain rights in the draft, such as those in
articles 1, 5 and 8, ensured consistency.

93. The representation of Chile pointed out that Chile | ooked at article 24
as a right of indigenous peoples to their traditional medicines and health
practices using their plants and aninmals, while the second paragraph provided
themwith a choice of health care. H's Government generally supported

article 29 but noted that the Spanish version read “Ti enen derecho a que se
adopten nedi das especi al es” while the English version, which he regarded to be
the original, read “They have the right to special neasures.” He urged the
secretariat to review the different |anguage versions to avoi d di screpancies.

94. The observer for Norway noted that Part Il11 was perhaps the |east

probl ematic of the draft. Norway supported article 12 but would |like to see
certain terns, such as restitution, clarified. Wth regard to article 13, he
al so expressed support but requested a nore careful fornulation to take into
account the need for privacy in other areas than religion. Concerning
article 14, he noted that the second paragraph had been taken fromarticle 12
of ILO Convention No. 169. Care should therefore be taken that any anendnent
to this | anguage did not weaken the principle. He suggested that articles 24
and 29 be noved to Part I1I1.

95. The observer for the Cordillera Peoples Alliance said that

articles 12, 13 and 14 were all very inmportant in light of efforts undertaken
to control indigenous know edge, traditional nedicine, and cultural and
cerenoni al expressions of indigenous peoples by national and internationa
corporations. She called for the adoption of the draft w thout anendnent.

96. The observer for the Chi kasaw Nation said that the working group woul d
do well to take the opinions of indigenous peoples into account considering
that the United Nations might not be well informed about their problens, while

their ideas cane from experience. He called for the adoption of articles 12,
13 and 14 without amendnent.

97. The observer for the World Council of Churches suggested changing the
phrase “religious and spiritual property” to “religious and spiritual assets”
in article 12. Wth regard to article 13, he felt it would be appropriate to
add the words “comunal ly” or “collectively” after the phrase “in privacy”
since the cerenopnies referred to were usually held that way. Concerning
article 29, he noted that the phrase (as drafted in the Spanish version) was a
reflection of the right of self-determ nation

98. The observer for the New South Wal es Abori gi nal Land Council presented a
joint statenent on behalf of the Australian indigenous del egations. He stated
that article 24 did not create new standards and referred in this respect to
article 12 of the International Covenant on Economic, Social and Cultura

Ri ghts and article 25 of ILO Convention No. 169. He also stated that

article 29 did not create new standards and referred to chapter 26 of the

Ri o Decl aration, the preanble and article 8 (j) of the Convention on

Bi ol ogi cal Diversity, principle 13 adopted at the Fourth General Assenbly of
the World Council on |Indigenous Peopl es, the Mataatua Declaration on Cultura
and Intellectual Property Rights, and the Suva Wrkshop held recently in Fiji.
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99. The observer for the World Council of Indigenous Peoples stated that the
i ndi genous heritage should be protected within the boundaries of States and
called for the adoption of articles 24 and 29 as they stood.

100. The observer for the Indigenous Wrld Association also called for the
adoption of articles 24 and 29 especially in light of his concerns about the
conti nued devel opment of archaeol ogical science and its effects on indi genous
peopl es’ sacred sites.

101. The observer for the Association nouvelle de la culture et des arts
popul aires called for the adoption of articles 12, 13, and 14 as drafted since
they were of critical inportance.

102. The observer for the Chittagong Hill Tracts Peace Canpai gn stated that
cultural rights depended on political rights and that therefore the draft
shoul d be consi dered as a whol e.

Articles 1, 2, 42, 43, 44 and 45

103. The representative of the United States of Anerica said that article 1
was acceptabl e and should be widely supported, subject to satisfactory
resolution of the use of the term “peoples”. It was inportant to enphasize

t hat indi genous people, like all persons, were entitled to enjoy all basic
human rights and fundanental freedonms. H's Governnent found the genera

thrust of articles 2, 42 and 44 acceptable. Article 42 m ght encourage States
to take nmeasures beyond the rights affirned and the policies agreed to in the
declaration. Article 43 was acceptable as drafted.

104. The observer for New Zeal and expressed support for the intent of
articles 1 and 2 and for article 43, and said that it was inmportant that the
rights and freedons referred to in the draft declaration should apply equally
to fermal e and nal e i ndi genous people. The principles underlying articles 42,
44 and 45 were acceptable. However, it was inportant to ensure that the

| anguage in the draft declaration was consistent with existing internationa
human rights instrunents.

105. The observer for Finland expressed strong support for articles 1, 2, 42,
43, 44 and 45. Article 43 could be noved to Part | of the draft. Besides
that, the six articles were acceptable w thout any amendnents, changes or
deletions. It was also inportant that the draft declaration should define

m ni mum standards for the survival, dignity and well-being of indigenous
peoples, and that it conplement and strengthen existing rights pertaining to

i ndi genous peopl es.

106. The representative of China said that the draft declaration should not
be diluted if it was to give effective protection to indigenous people. A
definition of the term “indi genous people” should be included in Part | of

the draft declaration in order to identify the beneficiaries of the draft.

“1 ndi genous people” could be defined as follows: “(i) the original peoples

i nhabiting certain countries or geographical regions and their descendants
when these countries and regi ons have been col oni zed, conquered, occupied and
rul ed by colonial settlers fromother countries, and these peoples retain sone
or all of their own social, economc, cultural and political institutions;
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(ii) peoples inhabiting exclusively certain geographical regions with a unique
style of living, and thus regarded as indi genous by other inhabitants and
Governnments of the countries in which they live, and they identify thensel ves
as indigenous”. Article 2 should be strengthened and the words “adverse

di scrimnation” be replaced with stronger wordi ng sayi ng that indigenous
peopl e should be free fromany practices aimng to discrimnate agai nst them
and that all such practices nust be elimnated.

107. The representative of Brazil expressed support for the intent of
articles 1, 2, 42, 43, 44 and 45. Article 1 should be adopted as it stood,
while article 2 could be inproved by deleting the |ast part of the sentence
after the words “dignity and rights” as it was redundant. Wth regard to
article 42, the term “m ni num standards” should be replaced with the term
“indicative standards”. The |language in articles 43, 44 and 45 was endorsed.

108. The representative of France made references to his Government's
positions expressed at the first session (1995) of the working group. He
stated that collective rights did not exist in international human rights |aw,
and therefore his Governnent had reservations with regard to those articles
which ained to establish collective rights. In their view, human rights were
i ndi vi dual rights.

109. The representative of the Netherlands expressed concern about a possible
i mbal ance between individual and collective rights as presently stated in
articles 1 and 2. Many of the collective rights accorded by the draft
declaration as currently drafted woul d not be applicable to individuals. The
i nclusi on of a general safeguard clause for individual rights in the draft
shoul d be considered. Article 8 (2) in the Declaration on the Ri ghts of
Persons Bel onging to National or Ethnic, Religious and Linguistic Mnorities,
whi ch said that the exercise of the rights set forth in the Declaration shal
not prejudice the enjoynent by all persons of universally recognized human
rights and fundanental freedons, was suggested as a nodel for such a cause.

110. The representative of Denmark expressed strong support for articles 1
2, 42, 43, 44 and 45 as presently drafted, and reiterated support for the
entire draft in its present form His Governnment did not support the idea of
including a definition of “indigenous peoples” in the draft declaration

111. The representative of Australia said that there appeared to be no
significant difficulties with articles 1 and 2. Article 1 was
straightforward, while the provisions of article 2 were already included in
Australian legislation. Collective rights, including the use of the term
“indi genous peoples”, did not create any problenms for Australia. Articles 43
and 44 were also acceptable. Articles 42 and 45 should be el aborated further

112. The representative of Japan expressed support for articles 1, 2, 42, 43,
44 and 45. However, he al so expressed support for the view expressed by the
Governnment of France that human rights were individual rights. The
representative of Japan al so expressed the view that a definition of

“indi genous people” should be included in the draft declaration, and suggested
that the definition proposed by the Special Rapporteur José Martinez Cobo or
the rel evant provisions in I LO Convention No. 169 could be used as a basis
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for discussion in that regard. The definition should be flexible in
accordance with the diverse situations of the world s indigenous people.

113. The observer for Sweden expressed general support for articles 1, 2, 42,
43, 44 and 45. However, the delegation also associated itself with the view
that human rights were individual rights only.

114. The representative of the Russian Federation expressed support for
articles 1, 2, 42, 43 and 44. However, the wording of the references in
Article 1 to the Charter of the United Nations and other instrunments should be
brought into conformty with the wording in other human rights instruments.
The representative expressed reservations with regard to the concept of
“future rights” in article 44, and wondered whether article 45 should be
included in its present form The wording of article 9 (2) of the Declaration
on the Right to Devel opnent could be included in the draft declaration

115. The representative of Mexico expressed support for the contents of
articles 1, 2, 42, 43, 44 and 45. Wth regard to article 42, the |egal scope
of the provision should be enphasized.

116. The representative of Peru expressed support for all six articles.
However, article 43 should be noved to Part | of the draft declaration
Article 1 of ILO Convention No. 169 could be considered for inclusion in the
draft.

117. The representative of Canada said it was inportant that the articles be
coherent and consistent with existing human rights instrunents. A provision
on individual rights should therefore be included in article 1. Recognition
of certain rights of indigenous people as collective rights nmerited further
consideration and this should be done on an article-by-article basis. He also
expressed support for the content of article 2. The termnology in the draft
decl aration dealing with individual and collective concepts should be closely
reviewed. Article 42 should be considered in connection with article 37,
keeping in m nd the need for flexible and progressive inplenmentation. Canada
supported the proposal to nove article 43 to Part |I. Canada would interpret
article 45 as referring to, inter alia, the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation anong States
in accordance with the Charter of the United Nations.

118. The observer for Norway expressed strong support for articles 1, 2, 42,
43, 44 and 45, and supported the suggestion that article 43 be noved to
Part 1.

119. The representative of Chile expressed support for article 1. However,
Chile would like to see the text harnonized with relevant provisions in ILO
Convention No. 169. Chile supported articles 2, 43 and 44 as presently
drafted. Further discussion on article 42 should be postponed until there was
greater clarity on the content of the draft declaration. It was necessary to
spell out the scope of article 45, owing to its inpact on the interpretation
of the right to self-determ nation

120. The observer for the Association nouvelle de la culture et des arts
popul ai res expressed his full support for articles 1, 2, 42, 43, 44 and 45,
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and enphasi zed that these provisions nust be regarded as m ni num standar ds.
He pointed out that a definition of “indigenous peoples” could lead to the
de facto exclusion of certain indigenous groups.

121. The observer for the International Organization for |ndigenous Resource
Devel opment expressed the view that there should not be any problens with
regard to coll ective indigenous rights, since individual and collective rights
coul d exist side by side w thout any problens.

122. The observer for Inuit Circunpol ar Conference (ICC) expressed ful
support for articles 1, 2, 42, 43, 44 and 45, and said that those articles
coul d not be weakened. |[|CC also supported the entire draft declaration as it
stood. The draft had to be regarded as a mninum standard for the rights of
i ndi genous peopl es.

123. The observer for the Aboriginal and Torres Strait Islander Conm ssion
in ajoint statement on behal f of indigenous organizations and i ndi genous
representatives of Australia, expressed support for the articles under

di scussion, as well as for the entire draft declaration in its present form
The international conmunity had not attenpted to define the terms “peoples”
and “mnorities”. Any attenpt to exclude particul ar indi genous peoples from
the protection of the draft declarati on was opposed.

124. The observer for the Chittagong Hill Tracts Peace Campai gn expressed his
strong support for articles 1, 2, 42, 43, 44 and 45 in their present form It
was enphasi zed that the term “indi genous peopl es” nust be kept in the text of
the draft declaration

125. The observer for the Indigenous Wrld Association stated his support for
the entire draft declaration, including articles 1, 2, 42, 43, 44 and 45 which
represented mni mum standards for indigenous rights.

126. The observer for the Grand Council of the Crees identified the preanble
of the draft declaration as an introduction to and interpretive elenment of the
draft. He strongly supported articles 1, 2, 42, 43, 44 and 45. As to the
guestion that all human rights were individual rights and that there was no
need for collective rights, that was only one point of view and one which was
not universally accepted. For instance, when racial discrimnation was
practised it was directed agai nst groups, but individuals suffered because
they were perceived to be nmenbers of the target group

127. The observer for the Movimento Indio “Tupaj Katari” supported

articles 1, 2, 42, 43, 44 and 45. He expressed the view that nothing
prevent ed i ndi genous peoples from having collective rights, and that these
rights should be recognized in the draft declaration. Furthernore, there was
no need for a definition of indigenous peoples. Some concrete suggestions

ai med at inproving the wording of the text were suggested, including to insert
the word “born” between the words “are” and “free and equal” in article 2.

128. The observer for the International Organization of I|ndigenous Resource
Devel opnent expressed support for articles 1, 2, 42, 43, 44 and 45 and read
out the present text of those articles, which should remin unchanged.
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129. The observer for the International Indian Treaty Council, the
International Alliance of the Indigenous and Tribal Peoples of Tropica
Forests, MAA Devel opnent Association, and Lumad M ndanaw Peopl es Federati on
all called for the adoption of articles 1, 2, 42, 43, 44 and 45 in their
present form w thout any changes, anendnents or del etions.

Articles 5, 9, 32

130. The observer for Fiji expressed strong support for the entire draft
declaration as currently worded, including articles 5, 9 and 32. He expressed
the view that a definition of indigenous peoples was neither necessary nor
desirable. However, if the negotiations noved in the direction of favouring a
definition, Fiji would argue strongly for a definition which was flexible and
all-inclusive rather than one based on the historical and col onial experience
of only sone indi genous peopl es.

131. The observer for Finland expressed support for articles 5 9 and 32, and
said that it was ready to adopt themas currently drafted. As to article 32,
the observer referred to his delegation's statenent at the first session
(1995) of the working group, in which it stated that indigenous citizenship as
proposed in article 32, in addition to the citizenship of the State of
domcile, did not create any |legal problens for Finland.

132. The representative of Brazil proposed that article 5 should read as

follows: “Every indigenous individual has the right to the citizenship of the
State to which he belongs.” Wth regard to article 9, he proposed the
follow ng text: “Indigenous people have the right to belong to an indi genous

comunity, in accordance with the traditions and custonms of the comunity
concerned. No di sadvantage of any kind may arise fromthe exercise of such a
right.” He also expressed the view that the neaning of the term*“nation”, had
to be clarified. Article 32 could be deleted w thout any problens, since the
provi sions were contained in other articles.

133. The representative of Australia said that there appeared to be no
difficulty with article 5, which was a restatenment of article 15 of the

Uni versal Declaration of Human Rights and article 24 (3) of the Internationa
Covenant on Civil and Political Rights. Further discussion was needed on
article 9 with respect to the inclusion and neani ng of the word “nation”.
Australia would not be able to support the term“nation” if its neaning went
beyond the concept of “first nations”. Furthernore, there was a need to
further clarify the neaning of the term“citizenship” in article 32, and how
the termrelated to the use of the word “nationality” in article 5. The
wor ki ng group could explore the possibility of combining the second paragraph
of article 32 with article 19.

134. The representative of Ml aysia expressed support for article 5 while it
said that articles 9 and 32 were not applicable for Malaysia. As to

article 9, there was a need to further clarify the nmeaning of the word
“nation”.
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135. The representative of Ukraine expressed general support for the draft
declaration as the basis for elaborating a final version of the declaration
The first sentence of article 32 was not acceptable owing to its inconsistency
wi th Ukrainian |egislation.

136. The representative of Canada expressed support for the inclusion of
article 5 in the draft declaration, and said that Canada understood this right
to apply to nationality within an existing State. Wth regard to article 9,
Canada recogni zed the inmportance of self-identification and comunity
acceptance, but the notion of a “right to belong” needed sone clarification as
to how it would be consistent with existing human rights standards in
international law. As to article 9, Canada suggested a nore explicit
reference to the right of each individual to a nationality. The declaration
shoul d be flexible enough to allow for varied and changi ng nenbership
criteria. Al so, the conmunities’ right to determ ne menbership, as with al

ot her aspects of government, nust be subject to an individual’s rights to
fairness. The Working Goup should consider whether article 32 should be
conbined with articles 8 and 9, or whether the entire article was superfl uous.

137. The representative of Ecuador stated that article 5 related to
constitutional matters. In article 9 the term “indi genous nations” should be
revised to avoid mi sunderstanding. As to article 32, Ecuador had probl enms
with the term “indi genous citizenship” since in Ecuador they only had
citizenship of the State.

138. The representative of the United States of Anmerica expressed support for
article 5, and said that the right to a nationality was already enshrined in
article 15 of the Universal Declaration on Human Rights and article 24 (3) of
the International Covenant on Civil and Political Rights. However, t he text
of article 5 should be clarified to ensure that its scope concerned State
nationality. Wth regard to article 9, the United States endorsed the concept
that individuals had the right to self-identification and to exercise this
right in community with others. The question of an individual's right to
non-di scrim nation and due process in questions of menbership was somet hi ng

t he working group should ook into. The United States agreed with the genera
thrust of article 32.

139. The observer for Norway expressed support for article 5, and said that
such a provision was already included in the Universal Declaration on Human

Ri ghts, the Convention on the Rights of the Child and in the Internationa
Covenant on Civil and Political Rights. Norway also supported article 9. The
provi sions of article 32 should be clarified further, i.e. was it to be
under st ood as giving an open-ended choice to deternine nationality. However,
the right to deternine indigenous citizenship was said not to create any

probl ems for Norway, as such a system had already been established in Norway
via the Saam Electoral Register. It also should be considered whether
article 32 could be nerged with article 5.

140. The observer for Switzerl and expressed support for articles 5, 9 and 32.
As to article 9, the neaning of the term “nation” needed further
clarification. The working group should consider merging article 32 with

ot her relevant articles.
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141. The observer for Sweden said that articles 5 9 and 32 overl apped and
that the provisions should therefore be clarified further. As to article 32,
Sweden supported the view expressed by the representative of Australia that
certain elenments needed to be clarified, such as dual citizenship.

142. The representative of Japan expressed support for the Australian
position on article 9, in particular regarding the concept of “nation”. It
al so shared the concern expressed by the representative of Brazil on
article 32.

143. The representative of the Russian Federation said that articles 5 and 9
were acceptable as currently drafted. The distinction between the term
“citizenship” in article 32 and the term“nationality” in article 5 nust be
clarified.

144. The observer for Argentina expressed her support for the general thrust
of article 5 whereby all indigenous people had the right to a nationality, a
right already firmy established in international human rights instruments and
in the Argentine Constitution which granted that right to all inhabitants.

But as had been nentioned by various del egations, the declaration should state
with precision that it referred to the nationality of the State or specify
what other neaning it was inplying. Wth regard to article 9, the term
“nation” should be clarified further in order to avoid confusion with its
internationally accepted neaning. On the other hand, the “right to

associ ation” was al so established in the Constitution and shoul d be exercised
accordingly. As to article 32, the use of the term*“citizenship” mght cause
confusion when referring to a person’s nenbership in a comunity, because it
had a precise juridical nmeaning which was not conpatible with the one proposed
in the text.

145. The observer for the International Organization of |Indigenous Resource
Devel opnent expressed support for articles 5, 9 and 32 by reading the present
text of those articles and suggesting that they be kept unchanged.

146. The observer for the Aboriginal and Torres Strait |slander Conm ssion
expressed his strong support for articles 5 9 and 32 as currently drafted.

147. The Aboriginal and Torres Strait |Islander Social Justice Commi ssioner
presented a joint statenent on behalf of indigenous organizations and

i ndi genous representatives of Australia, in which he expressed strong support
for articles 5, 9 and 32.

148. The observer for the Saam Council expressed his strong support for
articles 5, 9 and 32. He also referred to the statement by the observer for
Sweden that Sweden associated itself with the view that human rights were

i ndi vidual rights only. The Swedish position with regard to collective rights
was inconsistent with national Swedish Iegislation in which the Saam

rei ndeer-herding rights were recogni zed as collective Saam rights.

149. The observer for the International Indian Treaty Council called for the
adoption of the draft declaration as approved by the Wrking G oup on

I ndi genous Popul ations and the Sub-Conmission, in its entirety and w t hout
any changes, anmendnents or del etions, as m ni nrum standards protecting
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and pronoting the rights of indigenous peoples. She stated that her

organi zati on woul d not accept any changes whatsoever in the text or wording of
articles 5, 9 and 32, as they were integral parts of the entire docunent as it
now st ood.

150. The observer for the Ainu Association of Hokkai do said that the draft
decl aration should be adopted by the working group as it stood. He enphasized
that the draft declaration should be adopted wi thout any definition of

“i ndi genous peopl es”.

151. The observer for the MAA Devel opnent Association stated that the

organi zati on supported the present wording of articles 5, 9 and 32. The right
to nationality (art. 5) was already found in article 15 of the Universa

Decl arati on on Human Rights, article 24 (3) of the International Covenant on
Cvil and Political Rights and article 7 of the Convention on the Rights of
the Child.

152. The observers for the World I ndi genous Association, the Internationa
Al liance of the Indigenous and Tribal Peoples of Tropical Forests, the
Associ ation nouvelle de la culture et des arts popul aires, the Com sidn
Juridica para el Autodesarrollo de |os Pueblos Oiginarios Andinos, and the
I ndi an Confederati on of |ndigenous and Tribal Peoples all expressed their
strong support for articles 5 9 and 32 as currently drafted, and called for
themto be adopted in their present form

Articles 15, 16, 17 and 18

153. The observer for Estonia expressed support for articles 15, 16, 17

and 18. Her delegation did not have any problens with articles 16, 17 and 18.
As to article 15, the representative underlined the inmportance of

St at e-provi ded education, and stated that it was inportant that indigenous
peopl es had adequate opportunities to learn or have instruction in their

not her tongue. The working group should consider a | anguage which was cl oser
to that of the provision in article 4 (3) of the Declaration on the Ri ghts of
Persons Bel onging to National or Ethnic, Religious and Linguistic Mnorities.

154. The observer for New Zeal and expressed support for the thrust of

article 15. However, the working group m ght need to consider if account
needed to be taken of the fiscal constraints operating upon States.

Article 16 did not create any major problems. Wth regard to article 17, New
Zeal and expressed its support for the underlying intent of this article in so
far as it confirned that indigenous people had the sane right as any person or
group to establish their own nmedia in their own |anguage.

155. The representative of Brazil stated that article 15, which dealt with
the inmportant issue of the right to education, was generally consistent with
Brazilian | egislation. The establishnment and control of educational systens
and institutions by indigenous people could create sone admnistrative
difficulties. As an exanple, the representative nentioned that in Brazi
there were around 170 different indigenous | anguages, and that nost of them
wer e spoken by fewer than 100 individuals. Article 15 should take into
account this kind of problem He enphasized that the main objectives of the
article were to secure the right to all levels and fornms of education
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i ncluding bilingual education. As to articles 16 and 18, Brazil supported
their adoption as currently drafted. Brazil also generally supported
article 17. However, it was proposed that the words “in accordance with
nati onal |egislation and regulations” be included at the end of the first
sentence of article 17.

156. The representative of Canada expressed support for article 15, and
expressed the view that indigenous people should gain greater control over
education. Education was inportant not only for children but also for youths
and adults, and the scope of the first paragraph of article 15 should be
expanded by referring to indigenous individuals. It mght also be preferable
if the article referred to “a right to access to education at all forns and

| evel s”. Furthernore, a new second paragraph of article 15 could affirmthe
right to establish and control educational systems and institutions providing
education in indigenous |anguages in a manner appropriate to indi genous

cul ture and which respected m ni nrum educati onal standards. |ndi genous
children living outside their conmunities should have adequate opportunities
to education in their own culture and | anguage, where demand and resources

al l oned. Canada supported the provisions in article 16. However, further
consideration is required. Canada al so supported the provisions contained in
article 17, but suggested that the second paragraph be noved to article 16.
Canada al so supported the content of article 18; however, the provision should
be noved to Part V of the draft declaration. Article 18, which dealt with

| abour rights, should also refer to the rights of indigenous individuals

rat her than indi genous peoples. Moreover, Canada suggested the inclusion of a
speci al reference to indigenous children in article 18, stating that

i ndi genous children will be protected from econonic exploitation or work which
was harnful to the child s health, education or devel opment. Reference to

di scrimnatory conditions in article 18 should not affect a State's ability to
i mpl enment affirmative action or equal opportunity progranmes.

157. The representative of Chile expressed support for the principles
enshrined in article 15. However, there was a contradiction in article 15
between the first paragraph, which said that indigenous people had the right
to control their educational system and the third paragraph, which obliged
States to provide appropriate resources for these purposes. The |anguage of
article 17 should be revised. Chile supported the general thrust of

article 18; however, the |anguage should be revised in order to bring it into
line with article 20 of ILO Convention No. 169.

158. The observer for Sweden expressed general support for articles 15, 16,
17 and 18, and enphasi zed the inportance of Part IV of the draft declaration
The concept of the right to education, as stated in article 15, was of great

i nportance. The representative referred to the goal of the Internationa
Decade of the World’ s |Indigenous People, in which education is nentioned as
one of the mmjor aspects. Sweden expressed its support for the general thrust
of the provisions of articles 16, 17, and 18.

159. The representative of France expressed concern with regard to

article 15, and said that the establishnent of a parallel educational system
puts into question the existing |egislative provisions which stated that

St at e- provi ded education shall be given in French. As to article 17,
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France expressed its support for the principle of the freedom of expression
However, this right should be guaranteed for all individuals, including
i ndi genous individuals, rather than indi genous peoples as such

160. The representative of Peru expressed general support for article 15;
however, certain aspects needed to be further clarified and brought into line
with Part VI of ILO Convention No. 169. Peru did not have any problens with
articles 16 and 17 as currently drafted. The general thrust of article 18 did
not create any problens. However, article 18 could be strengthened by
bringing it intoline with article 20 of ILO Convention No. 169.

161. The representative of Japan indicated that his Governnment would have
problems with the wording “States shall take effective nmeasures” in

articles 15, 16 and 17, and that the working group should therefore consider
nore appropriate wording for a declaration of a non-binding nature. As to
article 15, the representative expressed support for the view expressed by the
representative of France. Wth regard to articles 16 and 18, Japan required
further clarification, in particular of the concept of international |abour
law in article 18.

162. The representative of Ecuador noted the provisions in the Constitution
and that indigenous | anguages were used as the principal |anguage of education
in indigenous areas. The wording of article 18 should reflect the fact that

i nternational |abour |aw was evol ving and was not a set of static norns.

163. The observer for Finland expressed strong support for Part IV of the
draft declaration, and enphasized the inportance of having articles 15, 16, 17
and 18 in the draft.

164. The representative of Australia enphasized the inportance to indi genous
peopl es of the right to education and of the right of indigenous communities
to establish their own education systens, schools and nedia. In relation to
articles 15 and 16, Australia had already progressed a | ong way towards
provi di ng opportunities for education in indigenous | anguages and the use of
traditional teaching nethods. Article 17 was largely consistent with current
Australian policy and practice. However, the term “access” should be
clarified further. The representative asked why the first paragraph was not
confined to State-owned nedia as was the case for the second paragraph
Article 18 should be nore clearly worded so as to ensure that indigenous
peopl es benefit fromthose international |abour law instruments ratified by
St at es.

165. The representative of Col onbia expressed support for the general thrust
of articles 15, 16, 17 and 18. The representative proposed that article 15
shoul d begin in the following manner: “All indigenous peoples have the right
to all levels and forns of State-provided education and the right to establish
and control their educational systens and institutions providing education in
their own | anguages and in accordance with their own teaching and | earning

met hods. I ndigenous children also have this right. |Indigenous children
living outside their communities shall have access to education in their own

| anguages and cultures. States shall adopt effective nmeasures to secure
sufficient resources ainmed at such purposes, and shall have the responsibility
to guarantee the educati on and exercise of cultural diversity with regard to
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education.” The foll owi ng sentence should be included at the end of
article 18: *“States shall adopt adequate nmeasures to respect cultural and

ethnic diversity and shall take this into account in matters relating to
| abour conditions and standards.”

166. The representative of the United States of Anmerica expressed genera
support for the basic prem ses of articles 15, 16, 17 and 18, and said that
those articles were of key inportance. As to article 15, non-discrimnatory
access to public education was a right that should be enjoyed by indi genous
persons in conmon with other nenbers of the community. Furthernore,

i ndi genous persons should have the right to create and adm ni ster their own
educational institutions, if they chose to do so. The United States supported
t he general prem se of article 16; however, article 16, as currently drafted,

i nfringed on freedom of speech. The United States supported the basic prem se
of article 17; however, special group access rights would conflict w th npst
States’ international agreenents (governing radio frequencies) and domestic
statutes (placing nedia ownership in private hands). Finally, the United
States supported the basic goals of article 18. Indigenous persons should
have the right to enjoy fully all rights established under domestic |abour |aw
and international treaties to which the State was a party, w thout

di scrimnation on account of their indigenous origin or identity. It mght be
useful to include the “non-discrimnation concept” in the first paragraph of
article 18.

167. The observer for Bolivia expressed support for articles 15, 16, 17

and 18. The observer referred to principles and provisions in existing

i nternational instrunments and in the Bolivian Constitution and | egislation
whi ch al ready applied for indigenous peoples of Bolivia. As to article 15,
Bolivia did not agree with the view expressed by the representative of France
and it was necessary to involve indigenous peoples in the adm nistration of
the education systemin order to fully guarantee the denocratic nature of the
education system The text of article 16 should include the concept of
respect for indigenous culture.

168. The representative of Ml aysia expressed strong support for article 15,
and said that the Ml aysian Constitution stated that there shall be no

di scrimnation on grounds of religion, race, descent or place of birth in the
adm ni stration of any educational institutions. As to articles 16 and 18,

Mal aysi a supported the general thrust of the provisions. Wth regard to
article 17, the representative expressed general support; however, the scope
of the obligation “to take effective nmeasures” should be clarified further

169. The observer for Argentina expressed general support for articles 15
and 18; however, the provisions should be nore explicit. The Argentine
Constitution guaranteed the right of indigenous populations to bilingual and
intercultural education. The right did not discharge the State of its
responsi bility for education planning, nonitoring and general control of the
education system The provisions of bilingual and intercultural education
were of great inportance. Article 18 should be further enphasized by addi ng
t he non-di scrimnation concept.
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170. The observer for the International Organization of I|Indigenous Resource
Devel opnent expressed his support for articles 15, 16, 17 and 18 by readi ng
the present text of those articles and suggesting that it should be kept
unchanged.

171. The observers for the MAA Devel opnment Association, the Union of Bolivian
I ndi genous Wonen, the Comisién Juridica para el Autodesarrollo de | os Puebl os
Originarios Andinos, the World Council of Indigenous Peoples, the
International Indian Treaty Council, the Indigenous Wrld Association, the
Soci ety for Threatened Peoples, the Consejo de Todas |las Tierras, the Indian
Conf ederati on of Indigenous and Tri bal Peoples, the Association nouvelle de |la
culture et des arts popul aires and the Chickasaw Nation all expressed their
strong support for articles 15, 16, 17 and 18 as currently drafted, and called
for the adoption of the draft declaration wi thout any changes, anendnents or
del eti ons.

172. The observer for the Aboriginal and Torres Strait |slander Comm ssion
presented a joint statenent on behalf of indigenous organizations and

i ndi genous representatives of Australia in which he expressed strong support
for articles 15, 16, 17 and 18 and called for the adoption of those articles
as currently drafted. As to article 15 of the draft declaration, the observer
referred to other international instrunments where the right to educati on was
protected: in article 26 of the Universal Declaration on Human Ri ghts,
article 13 of the International Covenant on Econonmic, Social and Cultura

Ri ghts, article 28 (1) of the Convention on the Rights of the Child, and
article 26 of ILO Convention No. 169. He also referred to the follow ng
instruments with regard to the right to establish educational institutions:
article 13 (3) and (4) of the International Covenant on Econonic, Social and
Cultural Rights, article 29 (2) of the Convention on the Rights of the Child,
and article 27 (3) of ILO Convention No. 169. The provisions contained in
article 16 had already been confirmed in existing international human rights
instruments: in article 13 (1) of the International Covenant on Economic
Social and Cultural Rights, article 29 (1) (d) of the Convention on the Rights
of the Child, article 4 (4) of the Declaration on Mnorities, and article 31
of ILO Convention No. 169

Articles 6, 7, 10 and 11

173. The observer for Sweden enphasi zed the inportance of Part Il of the
draft declaration, and said that standards and principles in the draft should
be in line with existing international instrunents. Article 6 should be rmade
as strong as possible, and it was necessary to | ook into other instruments in
order to bring this article into line with them Article 7 required further
clarification regarding the concept of collective rights and how the
collective rights contained in this provision should be secured. The wording
“lands or territories” in article 10 needed to be clarified. Mreover,
certain provisions in article 11 also needed to be clarified and article 11
shoul d al so include provisions pertaining to the protection of indigenous
peopl es during internal conflicts.

174. The representative of Col onbia expressed support for the thrust of
article 11. The representative proposed that the follow ng should be included
in article 11: “States shall adopt effective neasures to guarantee the
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exercise of the collective rights of indigenous peoples to their territories
and to autonony during internal arned conflicts and to guarantee the
neutrality of indigenous peoples in such conflicts when they rise and not to
conprom se their territories as the sites for the escal ati on of such
conflicts.”

175. The representative of Ml aysia expressed support for articles 6 and 7.
As to article 10, the representative expressed the view that an absolute
prohi bition on relocation fromlands and territories would not be acceptable
for his delegation, and that the provision therefore should be el aborated
further. It was said that the wording “forcibly renpved” should, therefore,
be narrowmy defined. Wth regard to article 11, in periods of arned conflict
i ndi genous peopl e should be treated |i ke any other citizens.

176. The representative of Mexico expressed support for the general thrust of
article 6. However, it was necessary to include provisions which allowed the
authorities to renove indigenous children if, for exanple, they were being
abused sexual ly. Under such circunstances the State was obliged to separate
the children fromtheir famlies to guarantee their well-being, whether they
wer e indigenous or not. The words “any pretext” in the first paragraph of
article 6 should be replaced with the words “wi thout any justified cause”

177. The observer for Norway said that article 6 was not in conflict with

exi sting international instruments; however, the article neverthel ess m ght
need to be revised. Articles 7 (b) and 10 should be noved to Part VI of the
draft declaration. Certain anmbiguities with regard to provisions dealing with
land rights should be clarified. Articles 25, 26, and 27 referred to “l ands
and territories which they have traditionally owned or otherw se occupied or
used” while article 10 spoke of “their lands and territories”. He noted that
article 16 of ILO Convention No. 169 spoke of “the |ands which they occupy”.
Certain provisions in article 11 needed to be clarified.

178. The representative of the Russian Federation expressed support for
articles 6, 7 and 10, although sone editorial amendnents were necessary. As
to article 11, the representative said that his delegation would prefer to
have nore general provisions aimng to protect civilians rather than

cat egorical demands.

179. The representative of France said that sone of the articles would cause
constitutional problenms for France. |In that regard, the representative
mentioned that article 12 of the French Constitution guaranteed the right of
equality before the | aw regardl ess of race or ethnicity. As to articles 7
and 10, France had problenms with the use of the term*“lands and territories”.
Wth regard to article 11, France could not accept that certain groups should
have special protection and security.

180. The representative of Brazil said that his Governnent was ready to
accept the general thrust of articles 10 and 11 (c); however, those provisions
shoul d recogni ze that displacenments of conmunities night be necessary for
their own safety in cases of war or catastrophe. Just and fair conpensation
had to be assured to displaced indi genous peopl es.
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181. The observer for Fiji expressed support for the concept of collective
rights, which was used throughout the draft declaration including in

articles 6, 7 and 8. The principle of collective rights was an integra
conmponent of indi genous societies and communities, and international human
rights instrunents recogni zed collective rights. 1In that regard, he referred
to articles 5 and 14 of ILO Convention No. 169, article 2 (2) of the

Decl aration on the Right to Devel opnment, articles 19 to 24 of the African
Charter on Human and Peopl es' Rights, and article 6 (1) of the 1978 UNESCO
Decl arati on on Race and Raci al Prejudice.

182. The observer for Finland expressed support for articles 6, 7, 10 and 11
Hi s del egation supported the views expressed by the observer for Norway and
Sweden that the provisions should be made as strong and cl ear as possible and
that the | anguage should be brought into |ine with existing human rights
instruments. As to article 11 (a), questions relating to the recruitnment of

i ndi genous individuals into the arned forces should be el aborated further

183. The representative of Canada said that the issue of genocide and the
removal of children referred to in article 6 should be considered in
conjunction with article 7, and that the focus of article 6 should be on the
guarantee of the right of indigenous individuals to life, liberty and security
of the person. Article 7 would be strengthened if it contained a genera
reference to the Convention for the Prevention and Puni shnment of the Crinme of
Genoci de. The representative indicated that the term “ethnoci de” raised sone
concerns for Canada. The reference “lands and territories” in article 7
shoul d be included in Part VI. Wth regard to article 10, there was sone
confusion regarding the use of the terns “renoved” and “rel ocation”. The
representative expressed the view that “renpved” woul d suggest a tenporary
move while “rel ocation” would suggest a nore pernanent nove. The worKking
group should consider noving article 10 to Part VI of the draft declaration
As to article 11, Canada expressed reservations with regard to the concept of
the “right to special protection”, and asked if indigenous people should have
protecti on beyond that provided for under international humanitarian | aw
Article 11 could be an affirmation of the principle that in tines of arned
conflict, indigenous people had a right to all protections offered by

i nternational humanitarian law, in particular those included in the Fourth
Geneva Convention. However, there might be circunstances in which specia
nmeasures were required to ensure that indigenous people benefited fromthe
protection offered by international humanitarian |aw, and the working group
shoul d consider including such a principle in the draft declaration. Canada
supported the inclusion of the principle of prohibiting the use of indigenous
peopl e agai nst each other in furtherance of donestic policies hostile to

i ndi genous peopl e. Subparagraph (c), which referred to “l ands and
territories”, could be noved to article 10 or Part VI. Finally, the
representative expressed the view that the issue of non-discrimnation

contai ned in subparagraph (d), was adequately covered in article 2.

184. The representative of Japan said that certain elenments in

articles 6, 7, 10 and 11 had to be discussed further. As to articles 6 and 7,
he reiterated the view that collective rights did not exist in internationa
human rights law. Furthernore, his del egation had problems with the words
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“under any pretext” in article 6; the |Ianguage should be brought into |ine
with the | anguage used in the Convention on the Rights of the Child.
Articles 7 (b) and (c) and 10 should be discussed further

185. The representative of Australia expressed general support for articles 6
and 7. As to article 7, the working group should seek further clarification

of the neaning and scope of the term“redress”. Furthernore, with regard to
articles 7 (b) and 10, Australia supported the right of indigenous peoples not
to be forcibly renoved fromtheir lands. |In relation to conpul sory

acquisition of land, the Native Title Act ensured that just terns of
conpensation would be provided. As to article 11, the working group should
further consider the term“special protection” for indigenous peoples. 1In the
case of arnmed conflict involving Australia, it would be difficult to foresee a
situation which would warrant indi genous people being given preferentia

treat ment over and above that given to non-indi genous people, although this
position was influenced by clarification of the meaning of “protection” in
that context. Moreover, if the wording “special protection” referred to the
fact that in times of arnmed conflict the possibility of genocide or ethnocide
for indigenous conmunities was nore serious than for non-indi genous
comunities, then consideration should be given in the discussion as to how
speci al care could be taken to ensure protection for indigenous peoples and
their cultural identities in that context. Wth regard to subparagraph (b) of
article 11, the working group should take into consideration di scussions on
that issue in the working group on the draft optional protocol to the
Convention on the Rights of the Child on involvement of children in arnmed
conflicts.

186. The representative of Chile expressed support for article 6, and said
that the draft declaration should clearly spell out the term “distinct people”
and bring it intoline with article 1 of ILO Convention No. 169. Chile
expressed its support for the general thrust of article 7 (a), (b), (c),

and (d). However, the representative expressed reservations with regard to
the term “cul tural genocide”, owing to the very specific neaning of the term
“genoci de” under international law. Wth regard to article 10, any transfer
or renoval of indigenous people should take place only with their free and

i nformed consent. The representative expressed reservations with regard to
the term“territories”. He also expressed reservations with regard to
article 11, which was worded in a discrimnatory way. However, Chile did not
have any problens with article 11 (a) and (b).

187. The representative of Ukraine said that his Government did not have
difficulties with articles 6, 7 and 10, and that with slight amendnments they
woul d be acceptable. However, the del egati on was concerned by the genera

tone of isolationismand a certain aggressiveness of the draft declaration as
a whole; a lack of a spirit of cooperation and dial ogue between indi genous
peopl es, CGovernnents and the international community. The del egati on was of
the opinion that clainms for preferential treatnment for indigenous peoples
woul d not contribute to inter-ethnic peace and understanding in any society.
Article 11 was, noreover, in contradiction with the Geneva Conventions of 1949
and with Ukraine's national I|egislation

188. The representative of the United States of Anerica referred to the
detail ed comments of his delegation on articles 6, 7, 10 and 11 at the
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first session (1995) of the working group, and reiterated its support for the
basic thrust of those articles. He stated that article 6 raised a collective
rights issue; it mght be rephrased to provide for the protection of

i ndi vidual rights to security and integrity exercised in comunity with
others. The representative also expressed concern that the terns “ethnocide”
and “cultural genocide” in article 7 were not clear concepts that could be
usefully applied in practice. He suggested that the provision could be
rephrased to state that indigenous people had a right to be free not only from
genoci de but from actions ained at destroying their rights to belong to the
group and enjoy their own culture, |language and religion. Wth regard to
article 11, indigenous people should have the same right as non-indi genous
people to protection during time of conflict. He also noted that the

decl aration should not derogate fromthe Geneva Conventi ons.

189. The observer for Argentina supported the articles under consideration
but said that the term*“territories” had a precise neaning in internationa
| aw and was considered as an elenment of the State. For that reason

article 75, paragraph 17, of the Argentine Constitution nmentioned the word
“lands” and therefore the wording of the draft declaration should be discussed
further. His observations also applied to other articles where the term
appeared (arts. 25, 26, 11 and 7). On article 11, there was no obligatory
mlitary service in Argentina but in a case of armed conflict or nationa
energency, it would not be fair or just to establish distinctions. The
constitutional duty contained in article 21 of the Constitution stated that
all citizens should defend the country and the Constitution

190. The representative of Ecuador recogni zed the inportance of the
principles stated in articles 6, 7, 10 and 11. As to article 6, he suggested
that the term“prosperity” should be included after the phrase “to live in
freedom peace and security”. Moreover, the terns “distinct peoples” in
article 6 and “territories” in articles 7, 10 and 11 should be clarified.
Article 11 should be brought into line with the Geneva Conventi ons.

191. The observer for the International Organization of |ndigenous Resource
Devel opnent expressed his support for articles 6, 7, 10 and 11 by reading the
present text of those articles and suggesting that the present text should be
kept unchanged.

192. The observer for the Grand Council of the Crees expressed his strong
support for article 10. |ndigenous peoples and comunities had tinme and tine
agai n been expelled fromtheir lands or had had communities rel ocated w thout
their consent; protection was required under international |aw.

193. The observers for the Chickasaw Nation, the National Aboriginal and
Torres Strait |slander Legal Service Secretariat, the Aboriginal and

Torres Strait Islander Social Justice Commissioner, the Central Land Council

t he New South WAl es Aboriginal Land Council, the Asociaci 6n Napguana, the
Chittagong Hill Tracts Peace Canpaign, the Wirld Council of |ndigenous

Peopl es, the International Indian Treaty Council, the Association nouvelle de
la culture et des arts populaires, the Finno-Ugric Consultation Commttee, the
Cordillera Peoples Alliance, the Indian Confederation of Indigenous and Triba
Peopl es, the World Council of Churches and the Lumm [ ndi an Busi ness Counci

all expressed their strong support for articles 6, 7, 10 and 11 as currently
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drafted, and called for their adoption w thout any changes, anendnents or
deletions. It was al so enphasi zed that they considered articles 6, 7, 10
and 11 as m ni mum st andar ds.

194. The observer for the Indian Law Resource Center expressed her strong
support for articles 6, 7, 10 and 11. She said that the different articles
represented distinct concepts. The representative referred to the concept of
“integrity” in articles 6 and 7, and identified it as a fundanmental principle
in that context. The integrity of indigenous peoples and nations had been

t hreat ened t hroughout history. The representative said that the grouping of
articles could be harnful, owing to the possible deletion or dimnution of
concepts or elements of concepts in the articles. Mreover, articles should
not be grouped in the future.

Articles 19, 20, 22 and 23

195. The observer for the International Organization of Indigenous Resource
Devel opnent proposed | anguage for articles 19, 20, 22 and 23 by readi ng out
the text of the articles as adopted by the Sub-Conm ssion. The observer for
t he I ndi genous World Association called for the adoption of the articles in
their present formconsidering that they were valid rights of indigenous
peopl es.

196. The representative of Mexico stated that the articles under

consi deration dealt with sonme basic aspects of the working group's work
nanely the participation of indigenous people in decision-nmaking processes
that affected them Her Government supported the basic principles in the
articles, which were in line with efforts undertaken at the national |evel.
Wth regard to the second paragraph of article 22, the use of |anguage was
i nportant. She suggested replacing the word “i npedi dos” in the Spanish
version with “descapacitados”.

197. The representative of Denmark and the Home Rul e Governnent of G eenland
expressed full support for the articles under consideration as they stood
because they represented the basic elenents for the enjoynent of political
civil, social, cultural and economic rights by indigenous peoples. He stated,
furthermore, that denocracy, devel opment and respect for human rights and
fundanmental freedons were interdependent and nutually reinforcing.

198. The observer for the World Council of Indigenous Peoples said that the
el ement of free and inforned consent as laid down in the second paragraph of
article 20 was an integral part of the right to self-determ nation and crucia
for the rel ationship between indi genous peoples and Governments on a basis of
equality. This was not a new concept, it went beyond the individual and was
intrinsic to denocracy.

199. The representative of Canada stated that she understood that articles 19
and 20 were intended to state the right of indigenous individuals to
participate in the general political processes of the States in which they
lived without discrimnation and were consistent with other internationa
instruments including the International Covenant on Civil and Politica

Ri ghts. However, reading article 19 to mean that indigenous individuals had
special rights in relation to matters that affected themin the sanme way that
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t hey affected non-indi genous individuals would not reflect the purpose of the
article. Articles 19 and 20 could be conbined into one article reflecting the
principle of the right to participate fully in public affairs, including
participation in State decisions which directly affected certain areas of
particul ar concern to indigenous people. She referred to article 25 of the
International Covenant on Civil and Political Rights and article 2 of the
Declaration on Mnorities as sources of inspiration. She also stated that
concerning the right to an adequate standard of living as laid down in

article 22, the principle contained in article 11 (1) of the Internationa
Covenant on Economic, Social and Cultural Rights could be used as gui dance.

She stated furthernore that in many countries, it was the sole responsibility

of the State to ensure that the rights of children were respected and

suggested the insertion of an acknow edgnent that indi genous communities could
also play a role in ensuring that the rights of indigenous children were
respected. Wth regard to article 23, she suggested that attenti on be given

to article 1 of the Declaration on the Right to Devel opment which descri bed

the content of the right to devel opment and acknowl edged that it could be
exercised both individually and col | ectively. However, she noted that

article 2 of the Declaration stated that the human person was central to the
right to devel opment and shoul d be the active participant and beneficiary of

the right.

200. The observer for the Conision Internacional de Derechos de Puebl os

I ndi genas de Sudan®rica expressed his support for the draft as adopted by the
Sub- Conmi ssion and said that articles 19 and 20 were very inportant as a too
to avoid escal ation of situations where indi genous peopl es were subjected to
deci sions in which they had not partici pated.

201. The observer for the Lumm Indian Busi ness Council called upon the
wor ki ng group not to change the articles under consideration in light of his
concerns over the political and social situation of indigenous peoples.

I ndi genous peopl es had the right to participate as collectivities and their
participation in existing procedures was hanpered by the overall econom c
situation.

202. The observer for Sweden stated that two el ements should be reflected in
articles 19 and 20. The first was that indigenous people had the same rights
as others without discrimnation, as reflected in the I nternati onal Covenant
on Civil and Political Rights. The second was that indi genous peopl e should
partici pate in decision-naki ng processes whose outcone affected them The
proposal to conbine articles 19 and 20 into one article was interesting. She
suggested the insertion of the phrase “where necessary” after the phrase
“special measures” in the first paragraph of article 22. The second paragraph
of article 22 should be directed nore towards vul nerabl e individuals; the
listing was not exhaustive. She stated that her Government had no naj or
problenms with article 23 but suggested the deletion of the word “all” in the
third sentence

203. The observer for the Aboriginal and Torres Strait I|slander Commi ssion
indicated that there was a clear |link between article 19 and article 4.
Article 19 addressed two related but distinct rights, nanely the right to
participate in decision-making and the right of indigenous peoples to devel op
their own decision-making institutions. The former was affirned in
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article 21 (1) of the Universal Declaration of Human Rights, article 25 (a) of
the International Covenant on Civil and Political Rights, articles 2 (2)
and 3 (3) of the Declaration on Mnorities and article 6 (1) (b) of ILO
Convention No. 169, while the latter was recognized in article 6 (1) (c).
Article 20 addressed the specific aspect of decision-making in the context of
devising |l egislative or admnistrative nmeasures; a simlar right was contained
inarticle 6 (1) (a) of I1LO Convention No. 169. He opposed the del etion of
the phrase “free and inforned consent” because the historical and contenporary
margi nal i zation and the often small nunbers in society of indigenous peopl es
nmeant that the normal operation of a denocratic system of government did not
necessarily allow for adequate expression of indigenous perspectives.

Article 5 of the International Convention on the Himnation of All Forns of
Racial Discrimnation and certain provisions of |1LO Convention No. 169 were an
affirmation of article 22. He also referred to article 1 of the Declaration
on the Right to Devel opnent, article 7 (1) of 1LO Convention No. 169 and
article 22 (1) of the African Charter on Human and Peoples' R ghts as being
related to article 23.

204. The representative of Japan stated that he shared the concerns expressed
by the representati ve of Canada on articles 19 and 20. Article 22 was uncl ear
in conparison with article 1 of the International Covenant on Econom c, Soci al
and Qultural R ghts and wondered what was neant by the phrase “specia
nmeasures”. The wording of article 23 was very broad considering that econom c
and social rights were generally realized by national policies and actions.

205. The observer for Argentina noted that articles 19 and 20 nentioned the
partici pation of indigenous popul ations in the process of adopting deci sions,
whi ch the Constitution of Argentina expressly recogni zed. That right should
be worded in a nore precise manner so as to permt the necessary coordination
with the laws of a denocratic State

206. The observer for the New South Wl es Aboriginal Land Council stated
that articles 19 and 20 contai ned manifestations of the right of
self-determnation. Participation on the basis of consent, recognition of

i ndi genous institutions, and the right to develop their own institutions were
part of this. The observer for the International O ganization of I|ndigenous
Resour ce Devel opnent called for the adoption of the articles as they stood
and said that they reflected the right of self-determnination

207. The observer for Fiji stated that both her Government and the
participants at the Suva Wrkshop supported the articles as adopted by the
Sub- Commi ssion. The draft was a declaratory instrunent whose inplenentation
was up to Governments but she hoped that they woul d provide the resources and
provi si ons necessary to pronote positive discrimnation. The draft did not
create special rights for indigenous peoples but nmerely provisions that
ensured that indigenous peopl es had equal rights. The observer for Bolivia
stated that his Government supported adoption of the articles as they stood as
soon as possi bl e.

208. The representative of Malaysia fully supported the special mneasures
enunerated in article 22. He also supported article 23 but with the
qualification that it be inplenented through the institutions and agencies
established for that purpose. Wth regard to article 19, his del egation found
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the scope of the phrase “to maintain and devel op i ndi genous deci si on-maki ng
institutions” unclear and sought clarification on that point. H s Governnent
coul d support article 20 subject to nodification as in practical ternms the
right to participation in devising | egal and adm ni strative neasures coul d not
extend to participation in the |egislative and executive bodi es w thout
observance of the necessary procedures. He supported the inclusion of the
phrase “free and inforned consent” but noted that this required the
establ i shment of an appropriate nmechani smfor consultation.

209. The representative of France expressed his concern about articles 19, 20
and 23 which, in his opinion, created special rights and rai sed questions of
sovereignty, and about article 19 which gave indi genous peoples a right of
veto. He also shared the concerns expressed by the representatives of Canada
and Japan.

210. The representative of Chile stated that his Governnent coul d support
article 22. He also stated that articles 19, 20 and 23 shared certain
conceptual points which were at present sonewhat anbi guous. |In order to
enhance the exactness of the wording, safeguard the objectives of the articles
and avoid the existence of diverging interpretations of the articles, their

| anguage had to be adj usted.

211. The representative of China expressed his support for the articles under
consi deration and stated that article 19 could be strengthened by inserting a
phrase to the effect that States should take rel evant neasures to ensure that

i ndi genous peopl es parti ci pat ed.

212. The observer for the Central Land Council said that government

del egati ons seened to feel that recognition of collective rights was sonething
new and dangerous. She said that collective rights were already recognized in
international law and referred in that respect to the right of
self-determnation, rights relating to international peace and security, the
right of permanent sovereignty over natural resources, the right to

devel opnent, rights relating to the environnent, the rights of mnorities, and
rights relating to the existence of groups such as those protected by the
Convention on CGenocide. The draft declaration had been el aborated because

exi sting human rights law did not protect indi genous peoples and therefore the
argunment put forward by Covernnents that guarantees in international |aw

al ready exi sted were meani ngl ess. She consi dered the provisions of

article 19 essential but said that States shoul d make i ndi genous partici pation
effective through adm ni strative neasures. The second paragraph of article 20
was essential to stop continuing colonial domnation. Special measures as
laid down in article 22 were necessary to put right past and present wongs.
Article 23 woul d be good protection agai nst changes of governments and

i deol ogi es. She concluded by stating that these were m ni num standards.

213. The observer for the Association nouvelle de la culture et des arts
popul aires referred to the name of the working group as an indication of the
non-recognition of the rights of indigenous peoples. He also stated that
international |aw prevailed over national |aw and that therefore he did not
under stand why CGovernnents invoked the argunment that their national |aws were
not in conformty with the provisions of the draft. He said that the
provi si ons were m ni num standards and called for their adoption
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214. The representative of Brazil stated that his Governnent had no
difficulty with article 19 inits present form He agreed with the principle
goal of article 20 but believed that the | anguage could be inproved. He
suggested the follow ng | anguage: *“Indi genous people have the right to
participate fully, if they so choose, in the discussion of |egislative and
adm ni strative nmeasures that nay affect them States shall consult the
peopl es concerned, whose infornmed opinion shall be expressed freely, before
adopting and inpl enenting such neasures.”

215. The Brazilian del egation al so supported the spirit of article 22 and
suggested the insertion of the words * inter alia” before the phrase “in the
areas”, since the list of areas should not be limted. The Covernnent also
considered it inportant to include a reference to the educational area in
this list, consistent with articles 15 and 16 of the draft. The del egation
recogni zed the right contained in article 23 and suggested, with a viewto
providing the article with legally appropriate | anguage, to repl ace the phrase
“the right to determine” with the phrase “the right to active and i nforned
participation” in the second sentence.

216. The representative of Col onbia said that indigenous peoples should, on
the basis of their collective features, participate as collectivities and that
that feature warranted the devel opment of special and distinct ways of
participation. She therefore supported the general thrust of articles 19, 20,
22, 23 and 24. Wth regard to article 22, she agreed with the representative
of Mexico to replace “inpedidos” with “descapacitados” in the Spanish version
She suggested the addition of the phrase “and according to their own cul tural
systens” at the end of article 23. She al so suggested addi ng the phrase
“States shall endeavour to ensure cultural diversification ...” at the end of
article 24.

217. The representative of Australia stated that the articles under
consideration were closely related to the broader issue of self-determnation

218. The representative of Ecuador stated that the articles under
consideration reflected thenes recogni zed in the International Covenant on
Econonmic, Social and Qultural R ghts. In article 20, the representative
suggest ed addi ng the phrase “and proposing” after the words “in devising”.

The representative stated that article 22 was applicable to all citizens of a
State. He supported the replacenent of the phrase “inpedi dos” with the phrase
“descapaci tados”. Wth regard to article 23, programres devel oped with regard
to the right of devel opment had to be carried out through the conpetent
national authorities.

219. The observer for Norway supported the general thrust of the articles
under consideration al though he suggested the deletion of the phrase “if they
so choose” in article 19 since article 21 of the Universal Declaration of

Human R ghts and article 25 of the I nternational Covenant on Civil and
Political Rights did not confer an unconditional right of participation. Wth
regard to article 19, he requested clarification of the phrase “in accordance
with their own procedures”. He supported the reference to special measures in
article 22 but these had to be limted to specific areas. H's Government
supported article 23 since it was sinmlar to article 7 (1) of ILO Convention
No. 169.
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220. The observer for the Chittagong H Il Tracts Peace Canpai gn stated that
the denial of the rights under consideration would have serious practica
effects for indigenous peoples and therefore called for their adoption as
drafted. He said that consultation was not the sane as consent.

221. The representative of the United States of America supported the goal of
article 19 to the extent it attenpted to ensure that indigenous people
participated effectively in decision-making at the national and |ocal |evels,
particularly with respect to decisions directly affecting them There was a
need for a strong recognition of the inportance of denocratic processes in the
declaration. He called for the revision of article 20 to bring it into line
with international |aw but supported the basic principle. Furthernore,

special measures (art. 22) nmight be appropriate when indi genous people were in
a di sadvantaged position in conparison with the rest of society, but
entitlenent to such special neasures was not a right under international |aw
He endorsed article 23 in so far as it was in line with the Vienna Declaration
and Programme of Action, but did not feel that it was appropriate to recognize
col l ective devel opnent as a right. The United States did not accept in an
international context the right to devel opnent of States or groups

Articles 4, 8, 21 and 33

222. The observer for the International O ganization of |ndi genous Resource
Devel opnent proposed | anguage for articles 4, 8, 21 and 33 by reading out the
text of the articles as adopted by the Sub-Conm ssion. The observer for the
I ndi genous Worl d Associ ation called for the adoption of the articles in their
present formconsidering that they were valid rights of indigenous peopl es.

223. The observer for the International Indian Treaty Council stated that the
draft should be adopted as it stood considering that it reflected the m ni mum
standards of protection of the rights of indigenous peoples and as an integra
part of the declaration the articles under considerati on shoul d not be

changed.

224. The observer for the |Indi genous Wran Aborigi nal Corporation, in a joint
statenment with two ot her Aboriginal organizations, stated that the el enent of
self-identification as contained in article 8 was w dely recogni zed as bei ng
fundanental to the exercise of the right of self-determnation and coul d
therefore not support any revision of the existing text. Articles 19 and 20
were relevant with regard to article 4 which nust be viewed in light of the
uni versally accepted notion that hurman rights were universal, indivisible and
equal . There was an obvi ous denonstrabl e |ink between respect for indi genous
characteristics and respect for indigenous institutions and a clear link
between article 21 and article 8. The provision “in accordance with
internationally recogni zed human rights standards” in article 33 could be
interpreted to mean that indigenous peoples did not possess rights to devel op
their own institutions unless they were in accordance with international hunman
rights law As a matter of principle, this was discrimnatory in so far as

ot her peopl es were not subjected to the sanme restriction. She reiterated that
she consi dered i ndi genous peopl es bound by international human rights | aw
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225. The representative of France stated that the articles under

consi derati on were redundant, vague, and mxed civil with collective rights
H s del egation wished to see the reference to hunman rights in article 33
retai ned.

226. The observer for the Central Land Council stated that the el enent of
self-identification in article 8 was essential and recalled the concl usion of
t he Chai r per son- Rapporteur of the Wrking Goup on Indi genous Popul ations in
her note on the concept of indigenous peoples that a definition of indigenous
peopl es was neither possible nor desirable. She urged strongly the retention
of the reference to indigenous |egal systens in article 4 and to the word
“customary” in article 33. She also said that article 21 should not be
rejected sinply out of fear of the possibility of clains for conpensation

227. The observer for Norway stated that his Government strongly supported

the ideas behind the articles under consideration. Effective indigenous
participation in decision-making at all levels was crucial. The idea of
participation was contained in article 21 of the Universal Declaration of
Human R ghts, article 25 of the I nternational Covenant on Civil and Politica
Ri ghts and article 6 of ILO Convention No. 169. |In some areas, however, sone
clarifications were needed, for exanple the phrase “in accordance with their

own procedures” in article 19 and the phrase “free and infornmed consent” in
article 20, which had been identified by some speakers as giving indi genous
peoples a right of veto. H's delegation supported the concept of specia

nmeasures in article 22 but felt that these should be reserved for overcom ng
effects of situations of disadvantage as was the case in article 1 (4) of the
Internati onal Convention on the Elimnation of Al Forns of Raci al

Discrimnation. He also stated that he could support the concept reflected in
article 23 which to a large extent was also reflected in article 7 (1) of ILO
Convention No. 169. Norway supported the idea that distinct groups had the

right to maintain their characteristics since this was already present in

article 27 of the International Covenant on Civil and Political Rights,
article 30 of the Convention on the Rights of the Child and in the Declaration
on Mnorities. Finally, he referred to the Technical Review which had
suggested that there was overlap between articles 4 and articles 8, 21 and 33.

228. The observer for Sweden also referred to the Technical Review and the
possi bl e overlap between the articles under review The el ement of
self-identification as reflected in article 4 was inportant and there was a
link between article 4 and articles 19 and 20. Articles 21 and 23 overl apped
with other articles of the draft. The reference to human rights in article 33
was very inportant.

229. The representative of China supported the articles under consideration
In article 4 enphasis should be put on the phrase “of the State”. He referred
in this respect to articles 19 and 20. Wth regard to the el ement of
self-identification contained in article 8, indigenous peoples were indi genous
peopl es whether they identified thenmselves as such or were identified and/or
recogni zed by others. The elaboration of a declaration that did not contain a
definition was |ike building a house w thout know ng who was going to live in
it. He stated clarifications were needed for the second part of article 8
concerning the issue of identifying and recogni zi ng i ndi genous peopl es.
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230. The representative of Ml aysia stated that his Governnent could support
the inclusion of articles 8 and 33. Wth regard to article 4, his Government
recogni zed the existence of distinct |egal systens anpongst the indi genous
conmmunities and did not view the right to maintain and strengthen this
institution as intending to provide for the establishment of a separate |ega
systemparallel to the existing Malaysian | egal system As for article 21

his del egation was still unclear as to the phrase “their own nmeans of

subsi stence and devel opment” and were of the view that this should be narrowly
defined. Therefore, his delegation was not able to support the inclusion of
this article since the provisions were too broadly expressed.

231. The representative of Canada stated that he supported the principles
contained in articles 4 and 8. He also referred to an overlap between the
articles under consideration as suggested by the Technical Review.
Self-identification and community acceptance were inportant el enents and he
referred in this respect to article 9. H's Governnent supported the concept
of self-governnment contained in article 21 though consideration was needed on
how best to share the roles and responsibilities between States and indi genous
comunities. The first sentence of article 21 was linked to article 31 and
could therefore be combined with it and placed in Part VII. Wth regard to
the second sentence of article 21, he asked for clarification on how far back
the right to conpensation applied, considering that usually international |aw
was not applicable retroactively. He also noted that the current wording

m ght encompass causes or events in which the State had no invol vement or
damages arising fromactivities in another State. Article 33 could be
conbined with article 31 since they both dealt with self-government.

232. The representative of Col onbia expressed support for the articles under
consi deration as a whol e and enphasi zed the inportance of the right of
i ndi genous peoples to respect for their own juridical systens.

233. The representative of Brazil, with respect to article 4, expressed his
concern that the term“l egal systens” could | ead to some m sunder st andi ng,
since it mght suggest that indigenous people would have juridical systens

i ndependent from national |egislation. He considered it nore appropriate,
froma legal point of view, to refer to “custons and traditions for settling
internal disputes”. On article 8, he supported the recognition of collective
rights. He also agreed with the principles contained in articles 21 and 33.

234. The representative of Mexico suggested replacing “while retaining” by
“wi thout detrinent to” and deleting “if they so choose” in article 4.

235. The representative of the United States of America believed it was

i nportant to enphasize that all indigenous people had the right to naintain
and devel op distinct ethnic, social and cultural characteristics, including a
right to self-identification. H's Government also endorsed the concept that

i ndi genous peopl e should be able to participate in the political, economc
social and cultural life of the State. However, certain aspects of these
articles needed to be refornulated. Hi s Government also supported the goals
enbodied in article 21 but certain of the provisions needed to be narrowed and
clarified.
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236. The observer for the Lumm Indian Business Council called upon the
wor ki ng group to adopt the articles under consideration as drafted considering
that the rights therein were inherent.

237. The Aboriginal and Torres Strait |slander Social Justice Conm ssioner

in ajoint statement with two other Aboriginal organizations, said that he had
sonme difficulties in discerning a common theme when considering articles 4, 8,
21 and 33, which suggested the need for a consensual approach to the nethods
of work of the working group. He considered the articles to be absolute

m ni mum st andards and urged their adoption w thout amendment. Wth regard to
i ndi genous | egal systenms and juridical customs as laid down in article 33, he
referred to articles 8 and 9 (1) of ILO Convention No. 169. He said that
recogni tion of indigenous |aws and custons was not only an issue of indigenous
heritage and pride but could also be an issue of survival considering that
they were an inseparable part of indigenous identity. This recognition was
not equi valent to being sensitive to or making allowances in their |ega
process for the differences anong the various ethnic groups now maki ng up
Australia. Self-identification as laid down in article 8 was w dely

recogni zed in international human rights law and he referred in that regard to
article 1 (2) of ILO Convention No. 169. He also referred to articles 8 and 9
of that Convention and to article 4 of the International Convention on the
Eli m nation of All Fornms of Racial Discrimnation. Article 21 of the draft
decl aration recogni zed the right of indigenous peoples to be secure in the
enjoyment of their nmeans of subsistence and to engage in traditional and other
econom c activities. He referred to related provisions of international human
rights law including article 25 of the Universal Declaration of Human Ri ghts,
article 11 of the International Covenant on Economic, Social and Cultura

Ri ghts, article 12 of the Convention on the Rights of the Child and

articles 2 (1), 14 (1) and 23 of ILO Convention No. 169. He did not
understand the difficulties States had in contenplati ng conmpensation for gross
and systematic violations of human rights considering that the internationa
comunity clearly recogni zed the exi stence of such an obligation. He referred
in that respect to the jurisprudence of the Hunman Rights Comrittee under the
Optional Protocol, the jurisprudence of the Inter-Anerican Court of Human
Rights in the case of Al oeboetoe v. Surinane and the revised set of basic
principles and guidelines on the right to reparation for victinms of gross
violations of human rights and hunmanitarian | aw prepared by the Specia
Rapporteur Theo van Boven

238. The representative of the Russian Federation stated that the | anguage of
article 4 was acceptabl e provided that the ways and nmeans were clarified.
Self-identification as contained in article 8 was acceptable as a principle as
I ong as the demands of national |egislation were taken into account and it did
not forman inpedinment. Article 21 should be considered jointly with

article 31 and the “systens” referred to should be discussed within their
national and |ocal settings. Article 33 was acceptable provided that the
institutions referred to were conpatible with those existing within the State
structure.

239. The representative of Japan stated there had to be equality before the
law in a State and this posed a problemw th regard to accepting separate
“legal systens” as referred to in article 4. He also considered the collective
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right contained in article 8 as problematic. Wth regard to article 21, he
said that conpensation was regul ated under national |law and called for the
clarification of article 31

240. The representative of Australia stated that his Governnment had no
serious problens with articles 4 and 33 but requested clarifications
concerning the neaning of “political and | egal systens”. Wth regard to
article 8, he also stated that this did not constitute any serious problem and
reiterated the futility of finding an all-enbracing definition of indigenous
peopl es; applicability should be left to national determ nation

241. The representative of Chile stated that the groups of articles under
consi deration highlighted the inportance of preserving the custonms and
traditions of indigenous people. He felt, however, that article 4 needed nore
detail and clarification with regard to the scope of the political and
juridical institutions contained in the article. He supported the current
drafting of article 8 and the spirit of articles 21 and 33. He felt in
general that the final draft should have greater clarity.

242. The observer for the Indian Confederation of Indigenous and Tri ba
Peoples said it was distressing that several Governments had stated that the
provisions of the draft should be in conformty with international human
rights | aw and donestic legislation. The draft |ooked to the future and

i nternational and donestic |aws would have to work towards the sane level. He
urged the working group to adopt the draft as is stood, especially articles 4
and 8 since they were crucial for the survival of indigenous peoples.

243. The observer for the Grand Council of the Crees stated that the words
"mai ntain and devel op” were very inportant since they recognized that

i ndi genous peopl es' societies were not frozen in time but |ike any other
society were evolving entities. He opposed conmbining article 21 with

article 31 since one dealt with devel opment and subsi stence while the other
dealt with self-governnent. The question of how far back conmpensation had to
be paid was the sane as asking how far back | aw applied. The argument that
international |law did not apply retroactively did not hold ground since
conmpensation was by definition retroactive.

244. The representative of Ukraine said that the inplenmentation of article 4
could lead to the existence of contradicting | egal systems. There was a
possi bl e overl ap between article 4 and articles 8, 21 and 33. Wth regard to
article 8, criteria were necessary to identify indigenous peoples at least in
non- col oni al situations.

Articles 25 and 26

245. The observer for the International Organization of |ndigenous Resource
Devel opnent proposed | anguage for articles 25 and 26 readi ng out the text of
the articles as adopted by the Sub-Conmm ssion

246. The observer for the MAA Devel opnent Associ ation called for the adoption
of articles 25 and 26 as they stood considering that the ownership and contro
of lands, territories and resources were essential to the exercise of the

right of self-determ nation and health of indigenous comunities. It was the
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birthright of indigenous peoples to take control of their |ands, that sacred
| ands be excluded fromtransfer or sale, that they be conpensated for |oss of
their lands, that they be permtted to proceed in accordance with their own
val ues, social structures and at their own pace in devel oping their |ands.
States should enact |egislation to ensure that there were no prospecting
activities on indigenous |ands w thout their consent.

247. The observer for the Grand Council of the Crees stated that article 25
was intended to preserve and strengthen the intimte relationship indi genous
peoples had with their lands and territories which connected the use of |ands
and resources with a responsibility to care for and preserve those resources
for future generations. The phrase "which they have traditionally owned or

ot herwi se occupi ed or used"” was enployed to avoid the technical objection put
forward by sonme States, that indigenous peoples did not have proper title to
their lands and therefore no land rights. He also said that article 26

el aborated upon and inplenented article 25 in a way consistent with Agenda 21
of the United Nations Conference on Environment and Devel opnent. He said that
the matters dealt with in articles 25 and 26 clearly required protection under
i nternational |aw.

248. The observer for the International Indian Treaty Council stated that

| and was i ndi genous peoples' sacred nother, |life giver and the source of their
survival, and therefore articles 25, 26 and 3 were the heart and soul of the
draft. She therefore called for the adoption of these articles as drafted
considering that they were an integral part of a draft declaration which
reflected the m ni num standards of protection of the rights of indigenous
peopl es.

249. The observer for Sweden recognized the intimte rel ationship indigenous
peoples had with their | ands and therefore supported the inclusion of such
recognition in the declaration. However, the declaration should reflect that
there were many different forns of land rights in the world. She would Iike
further discussion of the nmeaning of the word “strengthen” as contained in
both articles 25 and 26 and suggested repl acing the phrase “own, devel op and
use” in the first sentence of article 26 with the phrase “own, devel op or
use”. The representative of Australia agreed with the intent of articles 25
and 26 but said that a closer |ook was warranted in |ight of |aw and practi ce.

250. The observer for the Upper Sioux Comrunity stated that the draft was

ai med at expanding the applicability of human rights so as to include

i ndi genous peopl es and sought to redress the violation of the individual and
col l ective rights of indigenous peoples. He also said that self-determ nation
was an inherent right of all peoples. Therefore, he called for the adoption
of articles 25 and 26 as they stood.

251. The representative of Canada stated that |ands and resources were of
fundament al inportance to indigenous peoples and that the declaration nust
reflect this inportance while at the sane tinme take into account the many
different |and arrangenents that existed. She said that the French text of
articles 25, 26 and 28 did not correspond with the English text. She also
said that the term nology of article 25 needed nore discussion. She

recogni zed that the term*“lands” would refer to those areas which indi genous
peopl e m ght own or have exclusive use of and the rights to resources thereon
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while the term*“territories” would refer to those areas which indi genous
people did not owm and did not have exclusive use of but where they could
conduct their traditional lifestyle in accordance with donestic law. Wth

t hi s understandi ng, indigenous people had the right to own, control, devel op
and use their lands and resource, including the right to use their own | and
tenure systens and institutions for resource nanagenent and devel opnment, to
standards consistent with donestic |aws. She considered that article 26 was
one of the nore conpl ex provisions. The recognition of |aws, custons and
traditional |and tenure systenms and institutions was related to

sel f-government and should be considered in this context.

252. The representative of the United States of America stated that his
Government supported the goal enmbodied in article 25 but its | anguage was
overly broad and inprecise. H s CGovernment would endorse a provision
encouraging States to protect the distinct spiritual relationship and materi a
rel ati onshi p which existed between many i ndi genous groups and their |ands,
territories, waters and other areas. He also expressed his support for the
general goals set forth in article 26. However, the intention of article 26
to cover all the many different situations involving indigenous |and clains in
every part of the world was overly broad. For exanple, the United States
could not agree with the bl anket authorization of ownership of all |ands
"traditionally owned or otherw se occupied or used". His delegation did
support the inclusion of |anguage calling upon States to consider the
possibility of negotiated |and settlenments.

253. The observer for Comision Juridica para el Autodesarrollo de | os Puebl os
Originarios Andinos said that one should not place a rigid l[imtation on the
spatial aspect of territories since the relationship indigenous peoples had
with their territories and the environnment transcended space and tine.

I ndi genous peopl es nust be able to nanage their resources since this would
allow themto control their lives and future. Restitution of territories was
t herefore of crucial inportance.

254. The representative of Japan stated that the phrase "distinctive
spiritual and material relationship with the lands, territories, waters and
coastal seas and other resources” as laid down in article 25 was unclear to
hi s del egation and should be qualified. Wth regard to article 26, he pointed
out that the use of |and was prescribed by national |egislation

255. The observer for the Indigenous Wrld Association called for the
adoption of the articles in their present form considering that they were
valid rights of indigenous peoples. The representative of the Wrld Counci

of | ndi genous Peoples said that lands and territories were the foundation of
t he survival of indigenous peoples and that this |ink was recognized by the

I LO and the Organi zation of Anerican States. He expressed his agreenent with
articles 25 and 26 since they laid down the non-validity of the concept of
terra nullius.

256. The observer for the Organisation for Survival of Illaikipiak |Indigenous
Maasai Group Initiative urged the working group to adopt articles 25 and 26 as
currently drafted since they were of vital inportance to the draft declaration
which in turn determ ned the future of indigenous peopl es.
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257. The observer for Finland stated that his Governnent coul d accept
article 25 but that article 26 should be flexibly drafted to allow for

nati onal solutions for the ownership of |ands. The observer for Norway noted
with respect to all the articles that dealt with land rights in the draft,
including articles 25 and 26, that land rights were one of the areas where it
was essential to find flexible | anguage which coul d acconmodate the various
land rights situations in the world. However, this flexibility nust be
acconpani ed by strong protective |anguage.

258. The observer for Fiji referred to paragraph 32 (f) of the Copenhagen
Decl arati on on Soci al Devel opnent which said that States shoul d recognize

i ndi genous peoples |lands. He also referred to paragraph 75 (g) of the sane
docunment which referred to the enpowernent of indigenous peoples to take
decisions in matters concerning them and considered this reconmendation to be
relevant to article 4.

259. The observer for the International Alliance of |ndigenous and Triba
Peopl es of the Tropical Forests stated that indigenous |ands and know edge
were seen as commdities. Since the lives of indigenous peoples were tied to
their lands, he called for the adoption of articles 26 to 30 as they were
currently drafted. He called on States to decentralize so that indigenous
peopl es could contribute to solving problens of poverty and the environnent.
He felt that peaceful existence through agreenents with Governments was
possi bl e.

260. The observer for the Mowvimento Indio Tupaj Katari said that the

probl ems of indi genous peoples could not be solved wi thout solving the

probl ems of indigenous lands, territories and resources since these were
crucial to their survival. It would also be inpossible to solve these | and
qguestions without fully understanding the problens relating to the

gl obal i zati on of trade and the activities of transnational corporations, which
he considered to be in violation of the right of permanent sovereignty over
natural resources. Articles 25 and 26 had to be strengthened.

261. The observer for the Finno-Ugric Consultation Committee stated that
lands and territories were vital to the survival of indigenous peoples and
called for the early adoption of the articles under consideration, as did the
observer for the Association nouvelle de la culture et des arts popul aires.
The observer for the International Organization of |ndigenous Resource

Devel opnent al so called for the adoption of articles 25 and 26 consi dering
that an adequate | and base was essential to the survival of indigenous peoples
and expropriation the nost powerful tool of destruction. He suggested

| anguage for the articles by reading out the text as currently drafted.

262. The observer for the New South Wil es Aboriginal Land Council, in a joint
statement with several other Aboriginal organizations, said that the articles
under consi deration should be analysed within the context of the draft
declaration as a whole. The draft contained aspirations and should not be the
| owest common denominator. In light of this, he called for the adoption of
the articles as drafted.

263. The observer for the Central Land Council stated that articles 25 and 26
were essential to the draft as a whole considering that the absence of
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i ndi genous control over their |lands was the cause of the situation they were
in. She supported the assertion that national |aw was not relevant in this
respect. The phrase "other resources” as found in both articles was very

i nportant considering that indigenous peoples' know edge was under threat from
mul ti nati onal conpani es. |ndigenous peoples should be recogni zed as guardi ans
of their | ands.

264. The representative of Brazil stated that his Governnent had no
difficulties with the principles contained in articles 25 and 26 but suggested
usi ng the present tense of the phrase "owned or otherw se used or occupied”

265. The observer for the Confederaci én Sindical Unica de Trabajadores
Canpesinos de Bolivia stated that the affirmati ons contained in articles 25
and 26 were correct and should be retained as drafted. |ndigenous peoples
were alive thanks to the respect they had for their |ands and the environnent
and this was affirnmed by article 15 (1) of ILO Convention No. 169. The
observer for the MAA Devel opnent Association stated that the issue of |and
rights was a delicate, conplex and sensitive issue since it directly affected
the livelihood of indigenous peoples. He said that indigenous peoples were
uni quely qualified in the area of preservation and called for the adoption of
the articles under consideration as they were currently drafted.

266. The observer for the Indian Law Resource Center stated that the grouping
of articles was harnful since it had led to del etions and amendments. The
draft consisted of 45 distinct articles and 19 preanbul ar paragraphs that had
to be analysed within the framework of the draft as a whole. A genera

di al ogue on the fundamental issues was therefore necessary. Article 19 on
participation and article 20 on consent were relevant to both substance and
procedure with regard to the specific requests by indigenous peoples for ful
participation in the working group. She fully supported articles 23, 4 and 8
and said with regard to articles 25 and 26 that the rel ationship indigenous
peoples had with their |and was uni que anong the peoples of the world.

267. The observer for the Consejo de Todas las Tierras said that indigenous
territories were the neans through which indi genous peoples transferred their
culture and that articles 25 and 26 recognized this. It would not be
appropriate to consider these articles within a I egal framework, since they
woul d then be considered a threat to States, but rather within a framework of
cultural diversity and universal reality.

268. The observer for the Ainu Association of Hokkaido stated that the

di stinctiveness of indigenous peoples did not have to be neasured by anyone
ot her than indi genous peoples thenselves. Articles 25 and 26 were a vita
part of the draft and should be adopted as they were drafted.

269. The observer for the Aboriginal and Torres Strait |slander Conm ssion
stated that articles 25 and 26 recogni zed the unique relationship indi genous
peoples had with their |and and resources which were of critical inportance
for their survival and the exercise of the right of self-determnination
Article 25 stated the obvious and confirned existing human rights law. He
referred in this respect to article 17 of the Universal Declaration of Human
Rights, article 5 of the International Convention on the Elimnation of Al
Forms of Racism the General Conment of the Human Rights Comrittee on
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article 27 of the International Convention on Civil and Political Rights and
article 31 of ILO Convention No. 169. He concluded that article 26 el aborated
and i nplenented article 25 and that both should be adopted as they stood.

Articles 27, 28 and 30

270. The observer for the International Organization of |ndigenous Resource
Devel opnent proposed | anguage for articles 27, 28 and 30 by reading out the
text of the articles as adopted by the Sub-Conm ssion. The observer for the
I ndi genous Worl d Association called for the adoption of the articles in their
present formsince they were valid rights.

271. The representative of Ukraine expressed her reservations regarding
articles 25 to 28 and 30 and said that land rights had to be placed in the
context of national |egislation to avoid confusion especially with regard to
non-col oni al situations.

272. The representative of France stated that his CGovernnent had serious
difficulties with article 27 because of the legal and practical inplications
of the phrase "conpensation shall take the formof |ands, territories and
resources equal in quality, size and |legal status". The lack of nuance in
article 28 inplied that indigenous peoples had a right of veto.

273. Wth regard to article 27, the observer for Sweden called for
clarification of the phrase "free and informed consent” and the possible
retroactive application of conpensation. In connection with article 28, she
said that the role of indigenous peoples in environnmental conservation had
been recogni zed in chapter 26 of Agenda 21. She requested, however,
clarification with regard to the term"mlitary activities". The second
paragraph of article 28 was very inportant. The activities covered by the
article could be undertaken in special circunstances. Wth regard to the
third paragraph, health issues were al so covered by other articles, for
exanpl e article 19.

274. The representative of Colonbia stated that the articles under

consi deration were linked to articles 25 and 26. Her Covernnent agreed with
their wording since they were in line with donmestic |aw and practice. The
concept of "territories" was conpatible with the notion of unified States
which allowed for diversity. The representative of Japan said that the use of
| and was subject to national discretion

275. The observer for the Grand Council of the Crees stated with regard to
article 27 that a thief never rested confortably and securely with his | oot
since the ownership and title of sonething that was obtai ned under
guestionabl e circunstances was tainted. The function of article 27 was to
reverse the process of dispossession by returning sonething to the origina
owners and where this was not possible to conpensate for its loss. Although
article 28 appeared to deal with seenmingly unrel ated i ssues, the unifying
theme was that all the elenents of article 28 were part of the continuing
destruction of the total environnent, lands and territories of indigenous
peoples. Article 28 attenpted to prevent this abuse and reverse the damage
done. Article 30 attenpted to reverse the "devel opnent syndrone", whereby
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i ndi genous ownership rights to | ands and resources were disregarded to all ow
for devel opnent, by recognizing the right of indigenous peoples to give or
wi t hhol d consent.

276. The observer for the Lumad M ndanaw Peopl es Federation called for the
adoption of the articles under consideration as they stood. The intent of the
draft was to establish equality in the enjoynent of human rights and the
exercise of the collective right of self-determ nation was a precondition for
the survival of indigenous peoples. The observer for the Lumm [Indian

Busi ness Council also called for the adoption of the articles as they were.

277. The observer for the Organizaci6n de |la Naci 6n Aymara stated that it was
very inportant to know what the draft contained so as to avoid confusi on when
analysing the articles. The contents were not a declaration of rights but
rather ainmed at the reparation and restitution of rights. Speedy adoption was
necessary since peoples were di sappeari ng.

278. The observer for the Mgjlis of Crinean Tatar People said that all the
articles had a distinct neaning. He supported their adoption as currently
drafted and called for the insertion of inplenmentation nechanisns. The
observer for the Association nouvelle de la culture et des arts popul aires
pondered the inportance of the recognition of the concept of "identity" and
called for the adoption of the articles as they stood.

279. The representative of Canada stated that his Governnent felt strongly
that adequate processes for dealing with land clainms and rel ated resource

i ssues should be avail able for indigenous groups. States should provide
arrangenents for dealing with valid clains and consi deration should be given
to a reference to this effect in article 27. Wth respect to conpensation
consideration mght also be given to alternatives other than the ones
mentioned in the article. Wth regard to article 28, consideration m ght be
given to separating the environnmental fromthe mlitary issues dealt with in
article 28. The article needed to reflect international as well as donestic
standards on environnmental matters and therefore the article mght indicate

t hat i ndi genous people had the right to the productive capacity of their
lands. Wth regard to the second paragraph of the article, some groups m ght
be willing to accept hazardous materials on their [ands as a neans, for
exanpl e, of generating econonic activity. This would require full and

i nforned consent. The sane was true for mlitary exercises. Suggestions for
reordering the text were offered.

280. The representative of Brazil stated that his Governnent had no
difficulties with the inclusion of article 27 in the declaration since it was
consistent with national |aw and practice. Brazil supported the goal of
article 28 but in Brazil the mlitary had played a positive role in the
protection of indigenous people. He therefore called for revision of the
second sentence of the first paragraph of the article. Wth regard to the
third paragraph of the article, he suggested that its wording should refl ect
the idea that indigenous people should be active and informed participants in
programes for nonitoring, nmaintaining and restoring their health. Wth
regard to article 30, although his Governnment supported the idea, it would be
nore appropriate, froma legal point of view, to affirmthat indi genous people
had the right to require that States take account of their free and inforned
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opinion in the approval of any project affecting their |lands and their
resources. Finally, he stated that his Governnent was of the opinion that the
concept of "spiritual inmpact” was included in "cultural inpact” and could

t herefore be del et ed.

281. The representative of the United States of America noted that article 27
over| apped with a nunber of other provisions, including article 7 (b), 10

and 26, and sone of these articles could therefore be consolidated in order to
clarify and strengthen the text. Wth respect to these articles, the

United States supported a clear recognition of the right of ownership and
possessi on of |ands or property which indi genous people occupi ed or possessed,
and of the need for adequate | egal procedures to ensure that clains of
confiscation or use were fairly resolved. He doubted, however, whether
restitution was a viable neans for resolving such issues in nost States. Wth
regard to article 28, it could not be assuned that States were absol ute

envi ronnental guarantors. He felt it would be nore appropriate to urge States
to take neasures to hel p indigenous comunities preserve their environnent.
Article 30 could be inproved by encouragi ng governnental regulatory processes
affecting |large-scale projects to be designed so that the people affected had
substantial input into the decision-making process.

282. The observer for the International Indian Treaty Council stated that the
articles under consideration should be adopted as they stood considering that
they were an integral part of the draft, which was a m ni mum standard for the
protection and pronotion of the rights of indigenous peoples. She stated that
negoti ated settl enent was a process whereby two equal parties freely entered
into an agreenent on the basis of their free and i nforned consent and
therefore a Governnent could not be negotiator and judge at the sane tine.

283. The representative of Japan stated regarding articles 27 and 30, that
the use of | and should be decided in accordance with the donestic |aw of a
State. Her Governnent felt that these articles need further consideration

Articles 36, 37 and 39

284. The observer for Sweden said that in order to nove towards giving ful
effect to the provisions in the draft declaration greater clarity and a nore
di stinct |egal |anguage were necessary in many of the articles. Sone |ega
concepts in the draft would have inplications for Governments beyond the draft
declaration if those concepts were not defined or restricted.

285. The representative of Canada stated that article 36, which dealt with
the recognition and enforcenent of treaties and agreenents between States and
i ndi genous peopl e, was an inportant provision of the draft declaration. He
al so enphasi zed that valid treaties and agreenents shoul d be honoured.
However, treaties with the indigenous people of Canada were domestic rather
than international agreenents and di sputes over their interpretation or

i mpl enmentation should therefore be dealt with in domestic forums. The
representative said that her Governnment acknow edged that “original spirit and
intent” was an issue in treaty interpretation, and that the interpretation
must reflect the intent of both parties. However, Canada had reservations
with regard to the reference to “spirit and intent” in article 36 as the
fundamental criterion for interpretation of treaties, and that it therefore
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shoul d be made clear that “spirit and intent” was only one of a nunber of
factors that needed to be considered when dealing with such treaties. As to
article 37, he expressed the view that the provisions of the declaration
shoul d gi ve guidance to States, and not inpose mandatory neasures. |t should
recogni ze the obligation on States to take effective nmeasures as appropriate,
to the maxi mum of their avail able resources, and in consultation with

i ndi genous people. Such flexible inplenentation would be consistent with the
provisions included in article 34 of I1LO Convention No. 169 and article 2 of
the International Convention on Economic, Social and Cultural Rights. Wth
regard to article 39, Canada supported the principle that domestic |ega
processes should take into account the custons and traditions of indigenous
peopl e where appropriate, including both crimnal and civil |aw and a broad
range of dispute-resolution nmethods. The question of indigenous “lega
systenms” was one which should be the subject of negotiations between States
and i ndi genous peopl e.

286. The observer for Finland expressed full support for articles 36, 37
and 39. As to article 37, the Governnment was of the opinion that the rights
recogni zed in the future declaration should be adopted and included in

nati onal |egislation

287. The representative of Col onbia expressed support for articles 36,

37 and 39. As to article 37, reference was nade to article 6 of ILO
Convention No. 169. Wth regard to article 39, the representative enphasized
the inmportance of the second part of the article and proposed that the words
“Wth priority” should be added between the words “take into consideration”
and “the custons” in the |last sentence.

288. The representative of Venezuel a expressed reservations with regard to
the words “to conpetent international bodies” in article 36, and said that her
Government consi dered agreenments between States and i ndi genous peopl es as

nati onal agreements which should be settled in conpetent national bodies.

289. The representative of France expressed reservations with regard to the
wordi ng of the second sentence of article 37, in which it is stated that
rights recognized in the provision “shall be adopted and included in nationa
| egislation”. The use of the word “shall” indicated that this was a
convention and not a declaration

290. The representative of Chile expressed support for the general thrust of
articles 36, 37 and 39. However, the | anguage of article 39 should be
reconsi dered, and it was necessary to have a nore precise concept for the
resolution of conflicts and di sputes, which was a donmestic issue.

291. The representative of Brazil expressed support for article 36 and
proposed that it should be stated in the article that indi genous people shal
have access to | egal nechanisns. Brazil had no difficulties in accepting the
principles of article 37. Wth regard to article 39, the expression “mutually
accept abl e” could create m sunderstanding and required sone clarification

292. The representative of the United States of America referred to its
statenments during the first session (1995) of the working group, which fully
reflected the prelinminary positions of the United States. As to article 36,



E/ CN. 4/ 1997/ 102
page 56

the United States supported the principle of having States honour their
treati es and agreenents with indigenous people. 1In the United States treaty
rights were legally enforceable obligations. However, treaty rights varied
greatly in character and in general were not enforceable in internationa
tribunals, owing to the fact that they did not give rise to rights under
international law. Wth regard to article 37, the United States supported the
spirit of the article, which could be adopted with certain changes. Any
rights recognized in the declaration should be recognized in donestic

| egislation, in particular where they were not already provided for under
national law. As to article 39, the United States supported a text
encouragi ng the use of alternative dispute-resolution procedures which were
acceptable to all parties. |Indigenous people also had the right in common
with all other nenbers of the community to equal access to independent and

i npartial mechani sns of dispute settlenent including tribunals, as specified
in article 8 of the Universal Declaration of Human Ri ghts.

293. The observer for the International Organization of |ndigenous Resource
Devel opment expressed his support for articles 36, 37 and 39 and read out the
present text of those articles. He suggested that the present text should
remai n unchanged.

294. The observer for the Grand Council of the Crees enphasized the

i mportance of article 36, in which it is stated that indigenous peopl es have
the right to the recognition, observance and enforcement of treaties,
agreenents and other constructive arrangenents concluded with States. States
shoul d respect and inplenent the treaties they had entered into with

i ndi genous peoples. The inportance of article 36 was that it required States
to respect their legal obligations and it provided for a neans to settle
treaty disputes at the international |level. This was inportant because at
present States acted as the judges of their own acts. Mreover, the sheer
nunber of broken treaty provisions suggested that the State was a very | enient
judge of its own acts. The very existence of dispute-resolution nechanisns at
a higher level would help to obtain respect for these instruments.

295. The observer for the Aboriginal and Torres Strait |slander Conm ssion
presented a joint statenent, on behalf of indigenous organizations and

i ndi genous representatives of Australia, in which he expressed his strong
support for articles 36, 37, and 39 and urged their adoption as currently
drafted. Wth regard to article 36, the observer enphasized the inportance of
treaties and call ed upon the Australian Governnent imediately to commence
good faith negotiations to establish processes for an agreenent of
reconciliation. As to the second sentence in article 37, it was said that the
| anguage was identical to the |language of article 7 of the 1981 Decl arati on on
the Elimnation of Al Fornms of Intolerance and of Discrimnation Based on
Religion or Belief. Wth regard to article 39, he referred to internationa
human rights instrunents which established individual conplaints procedures,
such as the first Optional Protocol to the International Convention on Civi
and Political Rights, the International Convention on the Elimnation of Al
Forms of Racial Discrimnation and the Convention against Torture and O her
Cruel, Inhuman or Degrading Treatnent or Punishment. Moreover, it was said
that the conplaints procedure pursuant to the Racial D scrimnation Convention
contenpl ated the subm ssion of conplaints not only by individuals, but also by
groups concerning violations of their rights under the Convention
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296. The observer for the International Indian Treaty Council expressed her
strong support for articles 36, 37 and 39 and called for the adoption of the
draft declaration in its entirety, as mnimum standards, w thout any changes,
amendments or del etions whatsoever. As to article 36, she enphasized the

i nportance of the recognition, observance and enforcenment of nation-to-nation
treaties as well as other types of agreements and constructive arrangenents
whi ch i ndi genous peoples had freely entered into with States.

297. The observer for the Indigenous Wirld Association and the Com sién
Juridica de | os Puebl os de Integraci 6n Tahuanti nsuyana both expressed their
strong support for articles 36, 37 and 38 and called for their adoption

wi t hout any changes, amendnments or del etions, as mni mum standards.

Articles 35, 38, 40 and 41

298. The representative of France said that the wording of article 35 was
very broad and should spell out the concepts nore clearly.

299. The representative of Col onbia proposed the follow ng anendnment to the
first paragraph of article 35: “Indigenous peoples that live in territories
divided by two or nore States, or that share the said territories, have the
right to maintain their cultural unity, mintain and devel op contacts,

rel ati ons and cooperation, including activities for spiritual, cultural
political, econom c and social purposes between its nenbers or social groups,
and with other peoples across borders.”

300. The representative of Chile expressed general support for article 35.

As to article 38, there was a need for nore clarity, in particular with regard
to the objectives of the “assistance” nmentioned in the article. This was

cl osely connected to the concept of self-determnation. Wth regard to
articles 40 and 41, the representative expressed support for the genera

spirit of the articles but considered that article 40 needed clarification to
define how intergovernnmental organizations could contribute. As for

article 41, the representative stressed the inportance of establishing a
permanent forumw thin the United Nations.

301. The representative of Venezuela stated that, in article 35, the terns
“contacts”, “relations” and “cooperation” needed clarification since they
could be interpreted as referring to international relations which was a
domai n reserved for the State. The representative said she had reservations
about article 38, in particular the right to financial and technica
assistance from States which mght inply that indi genous people could obtain
i nternati onal cooperation w thout going through the conpetent State organs.

302. The representative of Australia expressed general support for
article 35, but said he would wish to clarify the possible suggestion that
there m ght be an obligation on the part of States to provide the practica
means to “ensure” the exercise of the right, for exanple by providing
transport to facilitate the contacts referred to. As to article 40, a
formulation simlar to that in article 9 of the Declaration on Mnorities
m ght better achieve the purpose of ensuring the effective involvement of
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organs and agencies of the United Nations systemin the inplenentation of the
draft declaration. Wth regard to article 41, Australia would reserve its
posi tion.

303. The representative of Canada noted that earlier versions of article 35
had spoken of the right of indigenous people to maintain internationa
contacts with other indigenous people. However, the current draft referred
simply to the right to maintain international contacts w th other people,

whi ch was generally considered a right of States. Unless the reasons for the
change could be clarified, he suggested it m ght be appropriate to re-insert
the word “indigenous”. He further suggested that States should only be
required to “facilitate” this right, and that its exercise should be subject
to reasonabl e and uni versal border control neasures. He expressed the view
that article 38 created an open-ended obligation to fund indi genous

devel opnent, and that a progressive, flexible approach would be nore
appropriate. Wth respect to article 40, he supported the involvenment of the
United Nations and ot her intergovernnental organizations within their fields
of conpetence, as well as the particpation of indigenous people on issues
directly affecting them Finally, he expressed the viewthat article 41 would
require further consideration, as declarations are not normally the vehicle
for creating United Nations bodies.

304. The representative of the United States of America expressed support for
article 35, and stated that transboundary contacts were inportant and shoul d
be encouraged, subject to non-discrimnatory enforcenment of custom and
immgration laws. As to article 38, international |law did not provide a | ega
obligation to provide financial support. The United States could accept a
text providing that resource transfers should be encouraged by the State and
that States may as a matter of discretion agree to the provisions of such
assistance. Wth regard to article 40, inplenmentation of the declaration
shoul d be largely the responsibility of States, although United Nations bodies
may be called upon to help. As to article 41, the United States was of the
opi nion that the text m ght be strengthened by adding a phrase simlar to that
in article 9 of the Declaration on Mnorities which provided that “specialized
agenci es and ot her organi zations of the United Nations system shall contribute
to the full realization of the rights and principles set forth in the present
Decl aration, within their respective fields.”

305. The representative of Brazil expressed support for article 35 and agreed
t hat indi genous people had the right to maintain and devel op contacts,

rel ati ons and cooperation with others across borders. He proposed the

foll owing wordi ng of article 35: “Indigenous people divided by internationa
borders have the right to maintain and devel op contacts, relations and
cooperation, including activities for spiritual, cultural, political, economc
and social purposes, with their fellows across borders, in accordance with
nati onal border regulations.” As to article 38, he proposed to add “in
accordance with national legislation” after the words “technical assistance”
Brazil fully supported article 40. As to article 41, Brazil reserved its
position concerning the creation of a permanent body on indi genous issues.
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306. The representative of Japan expressed support for the view expressed by
the representative of Brazil with regard to articles 35 and 41. As to
article 38, further clarification was required fromthe viewpoint of equality
under the | aw

307. The observer for the International Organization of |ndigenous Resource
Devel opment expressed his support for articles 35, 38, 40 and 41 and read out
the present text of those articles. He suggested that the present text should
remai n unchanged.

308. The observer for the Ainu Association of Hokkaido referred to an earlier
statement by the representative of Japan concerning article 38. He said that
the Governnent's concern that special provisions for the Ainu people would
jeopardi ze the principle of equality under the lawin relation to the rest of
t he popul ati on was not tenable. Simlar special neasures were already
practised in Japan in order to ensure that other disadvantaged groups could
enjoy to the fullest extent their fundamental human rights and freedons.

309. The observer for the Saanmi Council expressed support for articles 35
and 38 and said that no conceptual changes should be nade in the current text.

310. The observers for the Consejo de Todas las Tierras, the Aboriginal and
Torres Strait Islander Comm ssion, the Association nouvelle de la culture et
des arts populaires, the |Indigenous Wrld Association, the O ganisation for
Survival of IIlaikipiak Indigenous Maasai Group Initiative and the Lumm

I ndi an Busi ness Council all called for an adoption of articles 35, 38, 40
and 41 in their present form w thout any changes, amendments or del etions.

Articles 3, 31 and 34

311. The observer for the International Organization of |ndigenous Resource
Devel opnent suggested specific wording for articles 3, 31 and 34 by reading
out the text of the articles in the draft. He re-enphasized his support for
the repeated calls to adopt the draft declaration as adopted by the Working
Group on I ndigenous Popul ati ons and the Sub- Comm ssion and that it be referred
to the Comm ssion on Human Ri ghts, the Econom ¢ and Social Council and the
CGeneral Assenbly for approval and passage. He noted that all the articles,
especially those on self-determ nation, treaties, indigenous governnent,
consent, |and and resources, econonic, social and cultural devel opment,
education, nedicine, spiritual recognition, |anguage and culture were very
important to them as recaptured rights and mni muminternati onal standards and
he requested the recognition of these and all 45 articles in a spirit of
cooperati on and partnershinp.

312. The representative of Colonbia agreed with the fornulation of articles 3
and 31 and supported the present wording, as the articles duly clarified

the concept of self-determ nation being applied in Colonbia with respect

to the internal autonony of indigenous peoples, self-government and
self-determ nation. This was included in national |egislation and article 6
of the Col onbian Constitution. She noted that self-determ nation was the
cornerstone of the draft declaration and that it did not clash with State
sovereignty.
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313. The observer for the Saanmi Council stated that she regarded articles 3,
31 and 34 as dealing with the principle of the right to self-determ nation as
a major principle and concern of the draft declaration along with the
principle of the rights over land and rel ated resources. She referred to the
statement by the observer for Finland during the general debate, in which he
referred to Recommendati on No. XXl (48) of the Committee on the Elimnation of
Raci al Di scrim nation, which enphasized the distinction between internal and
external aspects of self-deternmination. She concurred with this statenent
because it reflected the opinion of how self-determ nation should be
understood in current international |aw

314. The representative of the Philippines stated that her CGovernnment did not
have much problemw th articles 3 and 31 but that it did have reservations
about the notion of collective rights of indigenous comunities contained in
article 34 and el sewhere. Her Covernnent believed that self-determ nation
provi ded an inportant basis for the realization of the civil, political
econom c, social and cultural rights of indigenous people and that it could
only be exercised within a defined area (ancestral donmains) and that it nust
respect a State's territorial integrity. She referred to provisions in the
Phi li ppi ne Constitution that recogni zed and protected the rights of indigenous
cultural comunities to their ancestral |lands. Her Government agreed with the
maj or thrust of the draft declaration but it needed sone inprovement. It
could be shortened to add to its inpact and the Declaration on Mnorities
could serve as a nodel

315. The observer for the Com sién Juridica para el Autodesarrollo de |os
Puebl os Origi nari os Andinos stated that every people has an inherent right to
select its own destiny and that the right to self-determ nation was vital for
the enjoyment of other rights of indigenous peoples.

316. The observer for the International Indian Treaty Council reconmended and
called for the adoption of the draft as adopted by the Sub-Conmi ssion inits
entirety and wi thout changes, anendnents or del etions as m ni mrum st andards
protecting and pronoting the rights of indigenous peoples. She wanted to put
on record her opposition to any changes whatsoever in the text or wording of
articles 35, 38, 40 and 41 as well as articles 3 and 31 as they were integral
and essential parts of the entire docunent as it stood. She also stressed the
i mportance of article 35 and the vital inportance to the entire meaning,
significance and validity of the document of article 3 of the current text.

317. The representative of Bolivia stated that this group of articles
essentially referred to the right of self-determ nation and that it was
particularly inmportant to enphasi ze the conceptual scope and practica

effects. He referred to the background of the article, specifically

article 8 of I1LO Convention No. 169. He reaffirmed support for the wording of
article 3 in the franework of a consensus.

318. The representative of Venezuela shared the thrust and intent of

articles 3 and 31 but noted that there was an el enent of repetition in the
articles and suggested that they be nerged into one article which would state,
"I ndi genous peoples have a right to self-determnation. By virtue of that
right they have the right to autonomy, or self-government in matters relating
to their internal and |ocal affairs, including culture, religion, education
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i nformati on, nedia, health, housing, enploynent, social welfare, economc
activities, land and resources nmanagenent, environment and entry by

non- menbers, as well as ways and nmeans for financing these autononous
functions”. This would achieve brevity and clarify the right of

sel f-determ nati on.

319. The observer for the Indigenous Wrld Associ ati on supported the | anguage
contained in articles 3, 31 and 34 and insisted on their adoption. He said
that article 3 formed the cornerstone of the declaration, that it nmust not be
diluted or altered fromits present formand that indi genous peoples had the
collective right to exercise autonony and sel f-government over all politica
and soci o-econonmic nmatters regarding the well-being of their people within

t heir external boundaries.

320. The representative of Chile stated that these articles presented the
greatest difficulties in the declaration and that it was inportant to reach
consensus on the concepts therein. The nmeaning and interpretation of the
right of self-determi nation needed clarifying; he understood it to refer to
internal self-determination, in conformty with ILO Convention No. 169,
particularly article 7.

321. The observer for the Association of Shor People supported the
decl aration without the introduction of any changes, amendments or dilutions.
He stated that article 3 was crucial to his people.

322. The observer for the Muwvimento Indio "Tupaj Katari" stated that the
implicit recognition of the right to self-determ nation constituted the |ega
basis on which all provisions of the draft declaration were based and that it
was an inherent right.

323. The observer for the Mgjlis Crinean Tatar People stated that the right
of self-determ nation of indigenous peoples was based on article 3 as well as
articles 8, 9, 19, 20, 21, 33, 36, 37, 39, 40 and 41, which all represented
different aspects of the right to self-determ nation. He enphasized his
support for these articles and stated that he supported the integrity of the
Ukrai nian State and that secession would be dangerous to all peoples.

324. The observer for the Conmmi ssion for the Defence of Human Rights in
Central Anerica stated that articles 3 and 31 were essential to all indigenous
peoples of the world as they were the basis of the whole draft declaration

and that it was only when they were recogni zed that just and denocratic

devel opnent for indi genous peoples could be achieved. He requested the
adoption of the overall docunent w thout any amendments and called for the
docunment to neet the aspirations of indigenous peoples as they were the

i nterested parti es.

325. The representative of the United States of Anmerica stated that

article 3 presented the nost difficult question arising out of the
declaration. He said that while his Government recognized the right of triba
self-determnation as a matter of |aw donestically, they had certain
difficulties with its use internationally in this context, as under
contenporary international law the termself-determ nati on was open to varying
interpretations, depending on the specific context. The reference to the term
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“sel f-determ nation” in an international context went beyond existing law, its
meani ng was not clear and there was no international consensus on its meaning.
Concerning article 31, indigenous peoples should have the right, acting in
comunity with menbers of their group, to enjoy a broad scope of

sel f-governnent in their social, cultural, religious, econonm c and interna
arrangenents. However, the text as drafted went too far and needed to be
clarified. Concerning article 34, indigenous people living in defined
comunities should have the ability to adopt |egislation defining the
responsibility of the individual to the conmunity, provided that it was
consistent with internationally recognized human ri ghts standards.

326. The observer for the New South Wl es Aboriginal Land Council presented a
joint statenent on behalf of some of the indigenous organi zations of

Australia. He stated that indigenous peoples, like all other peoples,
possessed the right to self-determ nation and that to assert otherw se would
be untenabl e, discrimnatory and racist. He stressed that article 3 was one
of the cornerstones of the declaration and that it nust be retained unaltered
or the declaration would be worse than nmeaningl ess. He also stated that
article 31 appeared to be a conpronise as it only referred to sonme of the
options open to people under international |law, but that they reluctantly
accepted it as part of the whol e package of the text as presently drafted.

327. The observer for the World Council of Indigenous Peoples stated that the
right of self-determ nation was the franework in which all other human rights
coul d be secured and that Governnents nust adopt this principle as it stood.
He pointed out that article 3 did not encourage secession but that, in
connection with article 45 of the draft declaration, it specifically

di scour aged secession. Nonetheless, this right was unconditional and it
should not be |imted, anmended or exclusive of any other right.

328. The observer for the International Organization for |ndigenous Resource
Devel opnent requested the adoption of articles 3, 31 and 34 w thout anendnent.
He pointed out that self-determ nation could be exercised in a manner
consistent with the Declaration on Friendly Relations and that his

organi zation did not agree in practice that the inevitable consequence of that
right was the break-up of the current structure of nation States.

Sel f-determ nati on was the unifying doctrine of the declaration and any
significant reduction in this right would defeat the declaration's purpose.

He al so urged the working group to engage in a general debate about the
fundamental concepts of the declaration, such as self-determ nation and
collective rights, before conmencing an article-by-article redrafting.

329. The representative of France stated that article 3 posed the question
whet her the right to self-determ nation was exercised within a nation or by
secession. The present wording of the text mght |ead to m sunderstandi ngs,

it was discrimnatory and contrary to the equality of all before the |aw, and
some fornms of self-determination seened to create a State within a State which
was contrary to the French Constitution. He shared the concerns expressed by
the representative of the United States on article 34 and stated that it
seened to deprive citizens of rights before the |aw.
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330. The observer for Fiji unequivocally supported article 3 and stated that
it was pivotal to the entire declaration. He also stated that it should be
read al ongside article 45.

331. The observer for the Central Land Council stated that article 3 was
fundamental to the success of the draft declaration as a whole, that any
dimnution would result in a rejection of the declaration as a whole by her
people and that it was a precondition for the exercise of all rights in the
decl arati on. She referred to common article 1 of the International Covenant
on Civil and Political Rights and the International Covenant on Econom c
Social and Cultural Rights and stated that a failure to recognize this right
for indigenous peoples would violate the fundanmental principles of equality
and non-discrimnation articulated in the Charter of the United Nations and
el sewhere. She also stated that article 3 nust not be altered.

332. The representative of Canada stated that the question of
self-determ nati on was central to the declaration, that the right of

sel f-determ nati on was fundanmental to the international community and that its
inclusion in the Charter of the United Nations and in the Internationa
Covenant on Economi c, Social and Cultural Rights showed that it was inportant
to the protection of human rights of all peoples. Canada, as a State party,
was legally and norally committed to the observance and protection of this
right. This right applied equally to all collectivities, indigenous and
non-i ndi genous, which qualified as peoples under international [aw. He noted
that international law did not clearly define “self-determ nati on” or
“peoples”; it was traditionally understood as the right of col onized peopl es
to statehood. However, a survey of State practice and academc literature
suggested it was an ongoi ng right which was expanding to include the concept
of an internal right for groups living within existing States, and which
respected the territorial and political integrity of the State. As provided
for in the Declaration on Friendly Relations, the right shall not be construed
as aut hori zing or encouragi ng any action which would di smenber or inpair,
totally or in part, the territorial integrity or political unity of sovereign
and i ndependent States. The goal of the working group was to achieve a commn
understanding of this right and to reflect it in the wording of article 3.
Canada accepted a right of self-determ nation for indigenous peoples which
respected the political, constitutional and territorial integrity of
denocratic States and which was inplenmented through negotiations between
States and i ndi genous peoples. Canada supported the objectives of the
provisions in the draft declaration on the inplementation of this right. Wth
respect to article 31, Canada interpreted a right of self-government as a

ri ght of indigenous peoples to govern thenselves in matters whose primary
focus related to their lands and comrunities, and generally accepted the
proposed range of matters over which self-governnent should extend. This

ri ght should be inplenented through negotiated arrangenent with States.

Canada was prepared to recognize a role for the State, together with

i ndi genous peopl es, in financing the inplenentation of self-governnent. He
called for further discussion to clarify the nmeaning of the terns

“sel f-governnent” and “autonony”. He also noted the need to clarify the
primacy of international human rights standards in relation to a nunber of
provisions in the draft declaration, including article 34.
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333. The observer for the International Wirk G oup for Indigenous Affairs
stated that human rights would have no nmeaning if the right to

sel f-determ nation were diluted and that discussing internal and externa
aspects so as to reduce or strengthen the article was premature and
counter-productive. He also stated that these articles should be retained in
their existing form

334. The representative of Brazil stated that he shared many of the concerns
of the representatives of the United States and France. The Constitution of
Brazil guaranteed self-determ nation but his Government had problens with the
reference to the right to self-determ nation in the context of the draft
declaration and it could not agree to the present drafting of article 3. He
expressed the same concerns for article 31. The present |anguage regarding
aut onony and sel f-governnent woul d have to be nodified and anmended and it
shoul d not include a |ist because this would depend on the organi zati on of the
State. On article 34, his CGovernnent recognized the existence of collective
rights but shared the concerns expressed by the Governnents of France and
Canada and proposed to introduce a safeguard to protect individual rights.

335. The observer for the Grand Council of the Crees pointed out that the
United Nations had already recogni zed that self-determ nation was a right

bel onging to "all peoples” and thus it was also a right which belonged to the
wor | d' s indigenous peoples. He enphasized that under the principles of
universality and indivisibility the right to self-determ nation should not be
limted, but he noted that a bal ance must be struck between respect for the
right of self-deternmination and the need to protect the integrity and
stability of States, as enunciated in the Declaration on Friendly Relations.
He al so wel coned the statenent nade by the representative of Canada

336. The representative of Denmark expressed her support for the present
wording of articles 3, 31 and 34. She also urged the Centre for Human Ri ghts
to finish the Manual of Indigenous Self-Governnent and to ensure its
distribution to interested Covernnents and indi genous peoples as this would
assist with the wi der understandi ng of the issue.

337. The observer for the International Organization of Indian Resource
Devel opnent thanked the representative of Canada for his intervention
particularly in his acceptance of the right of self-determ nation of

i ndi genous peopl es and his use of the term"indi genous peopl es”.

338. The representative of Japan stated that the concept of
self-determ nati on was set forth in the context of decolonization, mainly for
col oni zed peopl e who requesting i ndependence from States, in other

i nternational human rights instrunments and it was questionabl e whet her the
concept was equally applicable to a certain group consisting of a part of a
nati onal group. He shared sone of the concerns expressed by the
representative of Brazil on articles 3 and 31 and the concerns expressed by
the representatives of Canada, France and Brazil on article 34.

339. The observer for the Chittagong Hi Il Tracts Peace Canpai gn stated that
the right of self-determ nation was the heart of the draft declaration and
that article 3 was consistent with common article 1 of the Internationa
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Covenant on Civil and Political R ghts and the International Covenant on
Econom c, Social and Cultural Rights. She urged the adoption of
article 3 without any change, deletion or amendnment.

340. The observer for Argentina stated that the present wording of the right
to self-determnation in article 3 was not acceptable. He referred to the
Decl arati on on the Granting of I|Independence of Colonial Countries and Peoples
and stated that he did not support self-determ nation in the external sense.
He proposed adding a sentence to the effect that the declaration could not be
interpreted as breaking up the unity of the State. He supported the principle
and phil osophy of article 34 but he agreed with the statenents of the
representatives of the United States and Brazil

341. The observer for the Indian Law Resource Center confessed that she was
conpl etely astoni shed. While acknow edgi ng the positive contributions by the
Gover nment of Canada and ot her CGovernnents, it appeared that indi genous
peopl es and other States did not have even a tentative agreement on such
fundamental concepts of the draft declaration as the right to

sel f-determ nati on and the need to bal ance individual and collective rights.
In this regard, a further general debate on the fundanental issues and
concepts of the declaration was needed. Specific suggestions included

di scussing the goals and purposes of the declaration, discussing what it
really meant, further donestic consultations, focusing on the ways in which
domestic |l aw had to be changed in order to be in conformty with the standards
of the declaration. She also acknow edged the positive work of the

Chai rperson in accommpdati ng sonme of the requests of indigenous peoples and
nmovi ng the work forward.

342. The Aboriginal and Torres Strait |slander Social Justice Conm ssioner
reiterated his earlier statement that the unqualified recognition of the right
to self-determ nati on was absolutely fundanental to the integrity of the
declaration. The right to self-determi nation was the pillar upon which al

ot her provisions of the draft declaration rested and the | anguage of

article 3 nust remain unaltered. He stressed that commopn article 1 of the

I nternational Covenant on Civil and Political Rights and the Internationa
Covenant on Economic, Social and Cultural Rights was a right of all peoples
and that to deny this right to indigenous peoples would be discrimnatory and
woul d denonstrate that the States Menbers of the United Nations viewed

i ndi genous rights as inferior to those of other peoples. He acknow edged the
statement by the representative of Canada. He proposed that there be a joint
preparatory meeting to further discuss the nmethods of work of the working
group and to plan the organization of work of the next session

343. The representative of Colonbia referred to the relationship between
article 34 and provisions of the Col onbi an Constitution and the interpretation
of these by the Constitutional Court.

344. The observer for the Cordillera Peoples Alliance stated that articles 3,
31 and 34 were the starting point of the declaration. She referred to the
preanbl e of the Charter of the United Nations and article 1 of the
International Covenant on Civil and Political Rights, and stated that the
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realization of the lofty goals of the International Decade of the World's
I ndi genous People could only be attained if those articles were adopted
wi t hout any di m nution.

345. Two observers for the International Indian Treaty Council stated that
sel f-determ nation was a right under international |aw and called for the
speedy adoption of the draft declaration

346. The observers for the Association nouvelle de la culture et les arts
popul aires, the Ainu Association of Hokkai do and the Mvimento I ndio “Tupaj
Katari” expressed in witten statenents their support for these articles.

Iltem5 - Oher matters

347. The representative of Bangl adesh drew attention to the question of the
participation of international intergovernnental organizations and agencies in
the substantive work of the working group. The representative referred to an
i ntervention nmade by the observer for the International Labour O fice during
the first week of the session on the matter of definition of the term

"i ndi genous peoples”, and said that the statement went beyond the conpetence
of the ILO secretariat. The representative informed the working group that
the response provided by the ILO secretariat, at the request of Bangl adesh,
had not put their concerns to rest. Mreover, the secretariat was not the
respository of the substance of the ILO conventions, and had no authority to
define or interpret issues of any of the conventions, which was the
prerogative of the parties to the conventions.

348. The observer for the Indian Law Resource Center said that the statenment
made by the representative of Bangl adesh denonstrated the need for further
general debate, as well as addressing the outstanding i ssue of indigenous
peopl es' participation in the working group

349. The observer for the International Organization of Indigenous Resource
Devel opnment referred to unfortunate events which had occurred in the course of
the session and expressed the hope that those events would not have any

i mpact on the establishnent of a permanent forum for indigenous peoples wthin
the United Nations.



