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Item 3: Consideration of the Review of the International Convention for the
Unification of Certain Rules Relating to the Arrest of Sea-going
Ships, 1952

1. The Sessional Group of the Whele continued consideration of the draft
articles for a Convention on Arrest of Ships, as contained in document

JIGE(IX)/2-TD/B/IGE.1/2-LEG/MLM/39.
Article 1 - Definitions
Paragraph (1)

2. The Sessional Group discussed the question as to whether Article 1 (1)
should adopt a similar approach to that of the 1952 Conventicn and provide an
exhaustive list of maritime claims, or whether it should adopt a more flexible
approach by retaining a non-exhaustive list. Opinions were divided on the
subject; while some delegations preferred flexibility and a non-exhaustive list,
others favoured having a closed list of maritime claims. One delegation proposed
adopting a closed list provided that each maritime claim was described in general
terms and that Article 3 (1) permitted arrest irrespective of whether the claim
was secured by a maritime lien and whether the shipowner was perscnally liable

for the claim.
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3. The Sessional Group agreed that the question was decisive and could not
be agreed at this stage . It was, therefore, decided to place the relevant words

in the chapeau of Article 1 (1) in brackets and leave the matter to be decided

at a later stage, possibly by a diplomatic conference.

4. The Chairman of the Informal Working Group on Article 1(1), reporting on
the work of the informal group, said that the paper submitted to the Sessional
Group was the result of discussions by 12 delegations. It identified which
changes had been agreed in London and Geneva respectively. In addition, a number
of endnotes were attached to the paper in order to provide a more accurate
account of the different views expressed by delegations.

5. With respect to the relationship between “maritime claims” and “maritime
liens”, the observer for the CMI noted that, in ensuring that maritime liens
recognized by the 1993 MLM Convention were covered by the definition of “maritime
claim”, there was no need strictly to use the same wording, since “maritime

liens” were by nature more restrictive than “maritime claims”.

6. One delegation said that there was overlapping between sub-paragraphs (a)
and (h) and that sub-paragraph (h) should be deleted. In addition, the last
sentence of sub-paragraph (d) should not refer to “or losses incurred, or likely

to be incurred, by third parties”.

7. One delegation questioned the changes in sub-paragraph (m), where the word
“construction” was replaced by “building” and expressed concern as to the
suggestion to include the word “physical” in sub-paragraph (a), as suggested in
the endnotes by two other delegations, since such inclusion would prevent

“economic losses” from being covered by sub-paragraph (a).

8. Another delegation requested some clarification as to the reasons for
including “shippers” in sub-paragraph (p). It was hard to imagine a concrete
situation in which shippers made disbursements on behalf of the ship. The

delegation proposed the deletion of the word “shipper” and reversion to the JIGE

draft if the change was not intentional.

9. Anther delegation suggested that to refer only to ”“port dues and charges”
in sub-paragraph (n) might be interpreted in a restrictive manner, since it might
not include all the charges originating in the port, such as mooring and wharfage
charges. It asked for the sub-paragraph (n) to be redrafted to ensure that all

port fees and charges were included.

10. One delegation noted that sub-paragraphs (a) and (h) were kept because the
second part of sub-paragraph (a) was deleted. The suggestion to retain the word
“physical” in sub-paragraph (a) was made so that conseqguential losses would not
be included. This delegation suggested that the word “direct” in sub-
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paragraph (b) should be kept in brackets, since the Group was divided as to
whether it should be retained or deleted. The word “shipper” 1in sub-
paragraph (p) was introduced fcllowing the 1952 text of the Convention.
Concerning sub-paragraph (d), this delegation felt that, in keeping with the
compromise in relaticn toc the MLM Ceonventiocn, a vessel should not be arrested
for claims which arose cut of the damage in connection with the carriage of oil
or other hazardecus or noxious substances for which compensaticon was payable to
the claimants pursuant to international conventions or national law providing
for strict liability and compulsory insurance. Concerning sub-paragraph (e),
this delegation felt that ships in distress should not be arrested due to the

inherent risks involved.

11. Another delegation stressed that the word “charges” in sub-paragraph (n)
was satisfactory as drafted and would cover all charges incurred by a ship in

a port.

12. One delegation noted that the merging of sub-paragraph (s) and {(v) might
present some drafting problems since Article 4 (1) made some cross-references
to Article 1 (1). It would be better to keep sub-paragraphs (s) and (v) as
originally drafted.

13. One delegation expressed serious concern about retaining the brackets in
the umbrella text of Article 1 (1), since a majority of the Group had expressed
on various occasions a preference for an open list. To keep the krackets and

the list might be misleading as to the real preferences expressed by the Group.
However, the Group decided to adhere to its previous decision tc identify the

problem through the use of brackets..

14. It was agreed that the comments made by delegations wculd be reflected in
the report of the Group and the paper of the Informal Working Group would be
attached to the report. It was further agreed that the secretariat would produce
a clean text of all of the draft articles, including Article 1 (1), in
consultaticn with the Chairman and reflecting the discussions of the Sessional

Group.

Paragraph (2)

15. The Group noted that, at its last session, it had decided to revert to the
definition of arrest contained in article 1, paragraph 2, of the 1952 Convention.
Most delegations suppcrted in principle the proposal made by Japan (document
JIGE(XI)/3, paragraphs 2 and 3) to specifically exclude in arrest procedures
consideration of any document which could be enforced in a way similar to a

judgement. In the opinion of several of these delegations, the expression "other
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documents” contained in this propesal was toc imprecise, and adequate wording

would have to be found.

16. It was suggested that, 1f the definition included in Article 1(2) of the
1952 Convention with the inclusion of the proposal made by Japan was going to

be retained, the second part of this definition, as contained in the article 1,

paragraph 2, which had been prepared by the JIGE, could be retained.

17. A suggestion that the definition of arrest should include nct only
reference to physical measures but also the regulation of legal effects was not
supported on the grounds that legal effects would be very difficult to enforce

worldwide on account of the operation of national law.

18. Fcllowing consultations with several delegations, the Chairman made a
proposal for a new text for this paragraph contained in document CRP. 3. Bearing
in mind several amendments made 1in connecticon with this proposal, the Group

adopted the following text:

“Arrest” means any detention or restriction on removal of a ship as a
conservatory measure by order of a Court to secure a maritime claim, but
does not include the selzure of a ship in execution or satisfaction of a

judgement, arbitral award or other enforceable instrument.

19. The Group noted that, in view of its paramcunt importance, this definition
should require further consideration. In this regard, views were expressed on
the possible inclusion of reference to the physical presence cf the ship within
the jurisdiction of the 3tate where the arrest was made.

-

20. A discussion was also held on whether reference should be made t£o the legal

@

constraints which might be the result of an arrest, such as a ban on mortgaging
or selling the ship under arrest. The Group did not agree te the inclusicn of
any text in this regard, since it was felt that the effects of an arrest ought

not to be regulated in any definition of the Convention but left tc national law.
Paragraph (3)
21. The Group accepted the proposal made by the United Kingdom in document

JIGE(XI)/3, paragraphs 10 and 11, to replace the definition of "person" by the

one contained in the 1969 Civil Liakility Convention and the 1996 HNS Convention.

Paragraph (4)

22. The proposal by one delegation to include additioral reguirements

indicating that the claimant should provide evidence of a risk that a claim might
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not be satisfied was not accepted by the Sessional Group. It was pointed out
in that context that definitions should not be unnecessarily burdened with
substantive requirements, which should be dealt with in other articles of the

Convention.

Paragraph (5)

23. No comments were made in respect of this paragraph. The Sessional Group

accepted the text of this subparagraph as presently drafted.

24. Some delegations suggested that the text in Spanish of this article be
rephrased so as to reflect the meaning of this provision in a positive rather

than a negative way, as in the English text.

Article 2 - Powers of arrest

Paragraph (1)

25. There was wide support for the proposal made by the United Kingdom in
document JIGE(XI)/3, paragraph 12, to delete reference to arrest "demanded" and
replace the expression "effected" by "made". Some delegations alsc proposed the
inclusion of the reference to "Contracting States" in Article 4 of the 1952
Convention. A proposal to include a reference to the fact that the vessel should
be within the jurisdiction of a contracting State did not find support on the
grounds that several delegations considered this circumstance to be self-

evident.

26. The Group discussed whether a decision by a court was necessary in all
cases to release a ship from arrest. Some delegations were of the opinion that
agreement between the claimant and the defendant duly communicated to port
authorities could be accepted as providing sufficient title for a release without
the intervention of the court which had authorized the arrest. Such a procedure
could be helpful in cases where the parties had reached an agreement during

public holidays when courts were not operating.

27. Most delegations opposed this view. In their opinion the interventicn of
a court for the release of a ship was required on grounds of the need for legal
certainty and as a basis for the protection of eventual interests of third
parties. Reference was also made to cases where court authorities were in fact
available at all times during public holidays in order to ensure prompt release

of a vessel.
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28. The Sessional Group accepted the proposal made by the United Kingdom
concerning the inclusion cf the reference tc "Contracting States", as in the

Article 4 of the 1952 Convention.

Paragraph (2)

29. The Sessional Group decided to insert the word “only” after "A ship may”,

“

so that the paragraph would read “A ship may only be arrested in respect of

Paragraph (3)

30. The Sessional Group considered the proposal of the observer for the ICS

to delete the words “or is sailing” from this paragraph.

31. Some delegations suggested that the arrest of a ship already sailing would
be difficult to implement and could also pose safety problems. In response, other
delegations mentioned cases where the return of a ship already sailing could be
secured, especially in the case of ships which were still within large port

areas.

32. A discussion was held on the implications, if any, of this paragraph
bearing in mind provisions of the 1982 United Nations Convention con the Law of
the Sea (the LOS Convention). In this regard reference was made tc article 28,
paragraph 3, of this Convention, which recognized the right of the coastal State,
in accordance with its law, to arrest, for the purpose of any civil proceedings,
a foreign ship lying in the territorial sea or passing through the territcrial

sea after leaving internal waters.

33. In this context a reference was made to the right of hot pursuit by the
coastal State. It wes noted that article 111 of the LOS Convention allowed the
exercise of this right when the coastal State had good reason to believe that
a foreign ship had violated the laws and regulaticns cof that State. It was
submitted that this matter of public law did not relate to the scope ot

implementation of a prospective arrest convention.

34. Bearing in mind the reasons for the inclusion of the possibility to arrest
a ship even if it was already sailing, consideration was given to the effect of
the possible suppression of the words "or is gsalling" from the draft. In the
opinion of some delegations, the coastal State would in any case retain the
possibility of arresting a ship which was leaving or had left port as long as
it was within its jurisdiction. It was sugggested that clear terms be included
in the convention indicating that arrest could be effected only in respect of

ships within the jurisdiction of the coastal State. While some delegations
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preferred to keep the text of Article 2 (3) as presently drafted, other

delegations favoured either deleting or placing the paragraph in brackets.

35. In the view of other delegations, deletion could be interpreted as imposing
a limitation on the power of the State to arrest a foreign ship. Such a
restriction could in fact result in the impossibility of making arrests in many
cases where the claim had not been properly substantiated due to lack of time
but was nevertheless legitimate. Reference was alsc made to the difference
between the physical intervention and the legal effects of an arrest, which in
many cases was the source of confusicon regarding the extent to which a State

could enforce jurisdiction in this regard.

36. The Group decided that the text of this paragraph should be placed within

brackets.

Paragraph (4)

37. The Group accepted a drafting proposal from the United Kingdom, contained
in paragraphs 13 to 15 of document JIGE(IX) /3, designed to clarify the contents
of the text. The Group was unable to accept a proposal to delete the words "for
the purpose of obtaining security", which were considered superfluous by scme

delegations.

Paragraph (5)

38. The Sessicnal Group discussed the proposal submitted by the United Kingdom
(JIGE(IX) /3, paragraph 16) to refer only to the law of the State in which the
arrest was made, thus deleting reference to the law of the State where the arrest

was demanded.

39. Some delegations noted that, while a similar proposal had been adopted by
the Group in paragraph 1, a distinction should be made 1in relation to
paragraph 5, which covered a different situation. Reference to an application
for arrest was in this case important, since it was related to the procedural
aspects of the lex foril, and cases where arrest was applied for and not granted

must also be borne in mind.

40. The Group considered that the language used in the 1952 convention should
be preferred. Accordingly, the Group agreed to replace the words "is demanded

or has been effected" by "was made or applied for".

41. One delegation proposed including in the text of this paragraph a
requirement according to which, before an arrest was made, notice of the claim

should be given to the shipowner or the master of the ship concerned. The
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proposal contained the proviso that this notice should not be a condition to
enable arrest. The delegation explained that this should be considered as the
sole procedural requirement to be included in the Convention. It would then he
left to national law to decide who should comply with it and whether sanctions
for non-compliance should be applied, as well as what the consequences would be
of such non-compliance. The inclusion of this proposal in the arrest convention
was regarded as preventing the remedy of arrest being used to blackmail

shipowners into payment of claims.

42. Most delegations opposed this proposal on the grounds that procedural
matters should be ccnsidered entirely within the scope of national law. It was
also noted that, since the proposal was not a precondition upon which the
granting of arrest would depend, it would not achieve its main purpose, namely
avoiding a situation where a ship was prevented from sailing by the authorities

of the State in which arrest was applied for.
43. The Group was unable tc adopt this proposal.

44 . The Sessional Group considered a proposal made by France (contained in
document CRP.1) that Contracting States include in their domestic legislation
rules limiting the financial implications for ports of the arrest of ships. This
proposal was in line with several interventions of the IAPH on the need to

address the implications of arrest of ships for ports.

45, There was general acknowledgment that there was a need to regulate the
question of financial implications for ports arising from arrest of ships.
While some delegations indicated their readiness to support this proposal, other
delegations conditicned their support on the amendment of the proposal to the
effect that the enactment of legislation by contracting States would be optional
rather than compulsory. One delegation suggested that, as an alternative, a
requirement could be introduced in article 6 that the claimant offer financial

security to cover pocrt expenses.

46. Most delegations, however, were of the opinion that, notwithstanding the
need for appropriate naticnal legislation, the oppertunity and circumstances for
the accomplishment of this task should be left entirely to the decision of
States. Accordingly, no provision in this regard shculd be included in a

prospective arrest convention.
47. The Group was unable to adopt the proposal made by France.
Article 3 - Exercise of right of arrest

48. The Sessiocnal Group considered the three alternative texts for Article 3,

Paragraph 1, relating to the exercise of the right of arrest. It also discussed
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the following new compromise proposal put forward by the delegation of the United
States of America (TD/B/IGE.1/CPR.2}:

“(l) Arrest is permissible of any ship in respect of which a maritime

claim is asserted if:

(a) the claim is secured by a maritime lien and is within the
following categories: (I) - (v) [as in alternative 1, JIGE
(IX)/2]; or

(b) the claim is secured by a maritime lien, other than those

referred to in subparagraph (a), recognized under the law of

the State where the arrest is requested; or

(c) the claim is based on a registered mortgage or “hypothéque”

or a charge of the same nature; or

() [as (c¢) in alternative 3 in JIGE (IX)/2, page 13]; or

(e) [as (d) in alternative 3 in JIGE (IX)/2, page 13];

Article 3 paragraphs 2 and 3 would remain unchanged (JIGE (IX)/2,
pages 13-14.)"

49. The delegation of the United States of America explained that the proposal
was based on the present text of alternative 3 and the proposal submitted by it
during the eighth session of the Joint Group. 2Although it continued to favour
the text of alternative 2, it recognized that alternative 2 gave rise to serious
concerns on the part of several delegations. The present proposal was therefore
made to facilitate reaching a compromise solution. The propesal introduced the
following changes to alternative 3: (a) the word “granted” was changed to
“recognized” so as to allow the national Court concerned to authorize an arrest
of a vessel if, on the basis of a cheoice of law analysis, the Court recognized
the claim being asserted even if its national law did not grant such a lien:;
(b) the reference to the 1993 MLM Convention was deleted so that the present
draft revision of the Arrest Convention could stand alone without direct linkage
teo that Convention; (c¢) it incorporated a number of drafting amendments proposed
by some delegations after the eighth session of the Joint Group. In
Article 3(1) (b), the words “other than those referred to in sub-paragraph (a)”,
were included. In summary, the proposal clearly set ocut maritime liens
recognized under Article 4 of the MLM Convention and provided a means of
enforcing maritime liens other than those recognized in Article 4 of the
Convention, but no State was required to enforce maritime liens arising under
Article 3 (1) (b). The matter was left to the national law of the Court
considering the case.
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50. Most delegations considered that, although the proposal of the United

States of America had some drawbacks, it provided a good basis for a compromise.

51. Some delegations which had favoured alternative 3 or alternative 1 were
prepared to accept the proposal subject to certain amendments, as 1t was
understood that the proposal was in line with the compromise adopted under
article 6 of the 1993 MLM Convention. It was pointed out that, while it was
essential to keep the two Conventions separate, it was also important to ensure
conformity between the two Conventions. It was questioned whether the omission
of any reference in paragraph (b) to the words in the chapeau of article 6 of
the MLM Convention was intentional. Under that article 6, only claims against
"the owners, demise charterer, manager or operator of the vessel" could be
secured by a national maritime lien. The deletion of any express reference to
that article without incorporating the substance of its chapeau would clearly
widen the scope of this Convention by also including claims against time and
voyage charterers as a basis for arrest. The delegation of the United States
of America confirmed that it preferred to keep the present wording of the

proposal and to include claims against time and voyvage charterers.

52. One delegation proposed including in paragraph {(b) the words "claims
against the owner, demise charterer, operator of the vessel". This proposal was
supported by most delegations. It was further suggested that the same words,

which were also included in the chapeau of article 4 of the MLM Convention,

should be added in sub-paragraph (a) of the proposal.

53. Some delegations questioned the use of the word "registered" in sub-
paragraph (b). Others proposed using the term "registered" also in reference
to "hypothéque® and charges of the same nature. One delegation suggested using
in sub-paragraph (c¢) the words “a mortgage or an “hypothéque” or a registrable
charge of the same nature” from Article 1 (1). Another delegation proposed using
in Paragraph 1 (a) (v) the same wording as in Article 4 (1) (e) of the MLM

Convention.

54. Some delegations preferred wusing the word ‘"granted" rather than
"“recognized" in sub-paragraph (b). It was pointed out that the proposal could
otherwise lead to increased forum shopping and would not promote harmonization

of law.

55. Some delegations questioned the necessity for retaining sub-
paragraphs 1 (d) (ii) and 2 (b) of Article 3. These delegations preferred the
approach of the 1952 Convention and proposed preventing arrest fcr c¢laims not
secured by maritime liens for which demise charterers and time charterers were
personally liable. These delegations therefore proposed deleting these sub-

paragraphs.
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56. One delegation stated that the obhject of the Arrest Convention was to
secure free movement of the vessel and to serve international seaborne trade.
As a result, it would protect the interests not only of shipowners but also of
all those involved in international trade, including cargo owners, charterers,
port authorities, banks, etc. It was consequently in the interest of the whole
industry to restrict arrest to cases of absolute necessity. 1In the view of this
delegation, arrest should only be allowed when the owner was liable for the
claim. 1In cases where the owner was not personally liable for the claim, arrest
should be permitted in exceptional cases, for example where the claim was secured
by a maritime lien. This delegation therefore supported deletion of sub

paragraphs 1 (d) (ii) and 2 (b) of this article.

57. One delegation questioned the need for paragraph 3 of this article. It
was explained that this paragraph formed part ¢f the compromise reached at Lisbon

to prohibit arrest for claims which could not be enforced against the ship.

58. The Sessional Group alsoc considered a proposal by the delegation of the
United Kingdom (contained in document JIGE(IX)/3). This delegation preferred
not to link expressly the two Conventions, especially if the list of maritime
claims in Article 1 (1) was to be exhaustive. Any link, if thought necessary,
should be limited to referring only to maritime liens recognized by the law of
the State in which the arrest was made. It was therefore proposed to amend

paragraphs (a) and (b) as fcllows:

“(a) the claim is secured by a maritime lien recognized under the law of

the State where the arrest is made;

(b) the claim is based upon a mortgage, an “hypotheque” or registrable

charge of a similar nature;”
This proposal was supported by few delegations.

59. The observer for the International Institute for Container Lessors (IICL)
proposed that consideration should be given to including time chartered 1in
paragraph 1 (d) (ii) and making arrest more widely available, bearing in mind
that it was a lesser remedy than a lien and did not always lead to forced sale,

as the vessel was released when security was provided.

60. The observer for the International Ship Suppliers Association (ISSA)
expressed concern that ship suppliers’ interests would be adversely affected by
some of the changes to the Arrest Convention. Before the adoption of the 1993
MLM Convention, ship suppliers had a maritime lien in respect of their claim.
The changes introduced into the 1993 MLM Convention, as well as the new Arrest

Convention, would considerably weaken the position of ship suppliers.
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61. The observer for the Free Trade Association supported the proposal of the
United States of America and drew attention to the fact that bilateral agreements

between States often prevented crew members from arresting a vessel for their

claim.
62. The observer for the ICS preferred the text of alternative 1 but felt that,
since this alternative could not be accepted, a compromise had to be found. She

therefore suggested that consideration should be given to placing the proposal
of the United States of America, as amended by some delegations, in brackets,

in the same way as the words “such as” in Article 1(1).

63. In view of the above, the Sessional Group decided to take the proposal of

the delegation of the United States of America as a basis and make the following

amendments:

(i) To include in sub-paragraph (a) the words “claims against the owner,
demise charterer, manager or operator of the vessel” from the
chapeau of Article 4 of the MLM Convention;

(ii) To place sub-paragraph (b) in brackets, with the addition of similar

words from the chapeau of Article 6 of the MLM Convention;

(iii) To use in sub-paragraph (c) the words “a mortgage cr an “hypotheque”
or registrable charge of the same nature” from Article 1 (1); it
should alsoc be considered whether the term “registrable” was the

correct term to use in this context;

(iv) To place sub-paragraph (d) (ii) and paragraph 2 (b) of the JIGE text

in brackets;

(v) To introduce the concept of claims based on tort from Article 4 of
the MLM Convention in paragraph 1 (a) (v) by including 1in
parentheses the words “based on tort” after “physical loss or

damage” .

Article 4 - Release from arrest

Paragraph (1)

64. The Sessional Group considered the proposal of Japan (document JIGE(IX)/3)
that the Group should revert to the text of the 1952 Convention in so far as it
excluded mandatory release by provision of security in the case of arrest
relating to disputes as to ownership or possession of a ship. This proviso
should be added to the present paragraph 1. A second sentence would incorporate

the second sentence of the first paragraph of article 5 of the 1952 Convention,
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with the following two language corrections of a conseguential kind: the
expressions “ or other appropriate judicial authority” and “ball or other”
should be deleted.

65. The Group accepted this proposal.

Paragraph (2)

66. The Group considered the proposal made by the United Kingdom (document
JIGE(IX)/3) to delete reference to the value of the ship.

67. This proposal was supported by several delegations on the grounds that the

limitation amount applicable in determining the security would, very often,

exXceed the value of the ship.

68. Other delegations opposed this proposal. In their view the security
provided to obtain release should necessarily be related to the value of the ship
which would, in the end, be the only value which could be obtained in the case
of forced sale. Some of these delegations pointed out that Article 8 (5) made
it clear that the Arrest Convention would not affect the application of

international conventions providing for limitation of liability.

69. The Group decided that the expressions “not exceeding the value of the

ship” should be included within sguare brackets.

Paragraph (3)

70. No comments were made in respect of this paragraph.

Paragraph (4)

71. The Group noted the views of two delegations according tec which the
expressions “in respect of the same <c¢laim” should be incorporated in
subparagraphs (a) and (b) after the first reference to the security given in a

State Party.

72. The Group considered whether the phrase “save in exceptional circumstances
where it would be unjust to do so” should be deleted from subparagraph (a). Some
delegations favoured this deletion, bearing in mind the imprecise meaning of the

word *unjust” and the unlikehood of application of this proviso.

73. Other delegations, while accepting that the wording was defective, were
of the opinion that the proviso was needed in order to address any possible case

where decisions taken within the Jjurisdiction of a non-party could affect the
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implementation by a State Party of the basic provisions of the convention

regarding the release of security.

74. The Group decided that the phrase should be kept within square brackets.

75. Bearing in mind the decision taken on paragraph 2 of article 4, the Group
decided to keep within square brackets the reference to the value of the ship

in subparagraph 4(b).

Article 5 - Right of rearrest and multiple arrest

76. The Sessional Group considered the two alternative texts of the draft
articles. The majority of delegations favoured the text of alternative 1, since
it was considered to provide a clear and balanced basis for the guestion of

rearrest and nmultiple arrest. These delegations felt that alternative 2 was tco

restrictive. Some doubts however, were expressed concerning sub-paragraph (<)
of alternative 1. It was considered to be ambiguous, for example in its use of
terms such as “taking reasonable steps”, which could give risk to varying

interpretation. A few delegations preferred alternative 2 in order to restrict

the right of rearrest so as to make seaborn trade more efficient.

77. In the view of one delegation, alternative 1 did not serve the chject of
the Convention. It was also pointed out that questions of sufficiency of

security for the purpose of release of the ships was covered by the provisions

of Article 4. This delegation questioned the point of time and the authority
to decide on the sufficiency of security for the purpose cf Article 5 (1) (a).
In its view, Article 5 (1) (a) would only be relevant if the circumstances of

the case had been changed. It was pointed out that such a situation could only
arise at a later stage after a vessel had been released through the provision
of security, the nature and amount of which had either been agreed by the Parties
or determined by the Court. One delegation proposed that consequential
amendments should be made in Article 5 (1) (a) 1if suggestions to amend
Article 4 (2) to include reference to “global limitation of liability of the

ship” or “the size of the claim” were accepted.

78. The observer for the International Chamber of Shipping (ICS) recalled that
comments submitted by its delegation during the eighth session of the Joint Group
(contained in document JIGE/ (IX)/4) were still valid. 1Its delegation supported
the text of alternative 2 so as to limit any right of rearrest to specific and

clearly defined circumstances.

79. The cobserver for the Comité Maritime International (CMI) expressed doubts
as to whether Article 5 (2) covered the situation where the arrested vessel was
sold in a forced sale but the proceeds of sale were not sufficient to satisfy

the claim.
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80. The Sessional Group agreed to retain the text of alternative 1, keeping

sub-paragraph (c¢) in brackets, and to delete alternative 2.

Article 6 - Protection of owners and demise charterers of arrested ships

Paragraph (1)

81. Some delegations supported the view expressed by the observer for the ICS
that there should be an obligation on the part of the claimant to provide
security for any loss incurred by the defendant for which the claimant might be
found liable. Thus, it was suggested that paragraph 1 should contain a mandatory
rule for the court to impose the obligation to provide security upon a claimant
seeking arrest. The expression "may" should accordingly be replaced by “shall".
The majority of delegations were unable to accept this proposal. In their view,
courts should be given discretion to decide as to if, when and in what nature
and amount security should be required from an arrestor. In this regard mention
was made of the right of crew members to reguest the arrest of a ship to secure
payment of wages: their right to obtain arrest should be recognized even if they
were unable to provide security. In the view of the delegations supporting the
replacement of “may” by “shall”, these situations were, however, properly

addressed in the remaining paragraphs of the article.

82. The Group considered a proposal made by the United Kingdom (document
JIGE(IX)/3, paras. 25 and 26) to delete reference to "unjustified" arrest from
paragraphs 1l(a) and 2(a). It was suggested that, with the exception of wrongful
arrest, a claimant should not be penalized for having arrested a ship, even if
the action failed on its merits. This proposal was opposed by several
delegations. 1In their view, the deletions suggested would result in narrowing
the possibilities of defence of the defendant, who would be compelled to prove
the existence of bad faith on the part of the claimant to obtain compensation
for loss resulting from the arrest. In connection with the argument that
reference to unjustified arrest might conflict with national law, it was noted
that such ceonflicts could be avoided by the operation of paragraph 3 of this
article, according to which the liability of the claimant would be determined

by the application of the law of the State where the arrest was effected.

83. It was noted fact that, while in article 7 (1) reference was made to the
jurisdiction on the merits of the case not only in connection with effected
arrests but also with security given to prevent arrest, reference to this last
case had not been included in article 6 paragraph (2). In this regard, it was
suggested that reference in this paragraph to "security given to prevent arrest"

and "obtain the release of the ship" could be included.
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84. The Sessional Group agreed to retain the text of Article 6 as presently
drafted, but leave the word "unjustified" in paragraphs 1 (a) and 2 (a) in

brackets.

Paragraphs (2), (3), (4) and (5)

85. No specific comments were made in connection with these paragraphs.

Article 7 - Jurisdiction on the merits of the case

86. In reply to a question as to the reason for providing broader scope in
draft Article 7 for jurisdiction on the merits of the case, the observer for the
CMI explained that Article 7 (1) of the 1952 Convention was not in effect a
compromise between civil law and commeon law systems as it purported to be. As
a result, common law countries retained their system under which arrest for
maritime claims provided a ground for acquiring jurisdiction, while in civil law
countries jurisdiction was only afforded by the Convention in respect of certain
claims with no specific reason. To achieve uniformity, it had been felt
necessary by the drafters of the CMI text in 1985 to grant jurisdiction in all
cases and not in respect of certain maritime claims. The observer for the CMI
also proposed including a reference to “arbitral tribunal” in Article 7 (5) after
the words “Competent court”, so that it read “... or if proceedings before a
competent Court or arbitral Tribunal in another State are brought LY.

87. One delegation questioned the law applicable to the situation where the
Parties validly agreed to submit the disputes to a Court of another State under
Article 7 (1). Some other delegations proposed to delete the word “validly“ in
7 (1), since it was not sufficiently clear and could give rise to dispute. One
delegation pointed out that the translation of the terms “claim”, “claimant” and

“maritime claim” into Arabic should be reviewed.

88. The Sessional Group decided to retain Article 7 of the JIGE text, with the

addition of “arbitral Tribunal” in Paragraph (5).

Article 8 - Application

Paragraph (1)

89. The observer for ALDENAVE drew attention to the fact that this paragraph
would make the provisions of the Convention applicable to every sea-going ship,
irrespective of 1its flag. He suggested following the approach adopted in
Article 13 (1) of the MLM Convention, adding at the end of the paragraph the
following sentence: “provided the ship of a non-contracting State under arrest

is subject to the jurisdiction of the State party at the time of the arrest.”
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90. One delegation supported this broposal, subject to drafting changes.
Another delegation favoured the narrow approach provided by the 1952 Convention.
While Article 8 of the new draft widened the scope of application of the
Convention, Article ¢ had the cpposite effect. In the view of this delegation,
if the 1952 approach was adopted there would be no need for further prevision
or reservation. This proposal, however, was only supported hy one other

delegation.

91. The observer for the CMI gaid that Article 8, Paragraph 2, of the 1952
Convention extended the right of arrest in respect of maritime claims also to
ships flying the flag of a non-contracting State but did not extend to these
ships the benefit grantec by Article 2. There was a problem due to the
difference in wording of paragraphs 1 and 2 of Article 8. The new text as
drafted in Lisbhon was more precise and in line with the approach adopted by new

conventions such as the 1993 MLM Conventiorn.

92. Most delegaticns favoured the JIGE text and could noct accept the
introduction inte article 8 of the concept of Article 13 (1) of the MLM
Convention, which provided that the vessel be subject to the Jjurisdiction of the

1

dent that the

State Party. This was considered unnecessary, since it was evi
Court could not proceed with arrest unless it had jurisdicticn. The majority

of delegations, therefore, preferred to keep the present text of Article § /1),

93. One delegation proposed the following addition to Article 8 1)y: “subject
to the conditicn that the ship of a non-contracting State under arrest is within
the jurisdiction of the contracting State at the time that the arrest is made”.
Ancther delegation propesed a second alternatrive more in line with the 1652
Convention: “This convertion shall apply to any sea-golng ship within the

jurisdiction of any State Party” .

94. Another delegation wproposed a third alternative, consisting of the
addition of the following phrase to Article 8 (1): 7provided the ship is within

the jurisdiction of the Stare Party”

g95. Most delegations supported the second alternative as being simple and

concise.

96. One delegaticn said that the Convention should apply tc any sea-going ship
within the jurisdiction of a State Party where an order has bheen made. This
delegation requested that the sroposal be included as a footnote in the draft

text. Other delegations supported this proposal.
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97. Several delegations suggested the converniience of adding to the second
alternative the following wording: “ whether or not that ship is flying the flag

of a State Party”. It was finally agreed that the text would read as follows:

#This Conventicn shall apply to any sea-going ship within the jurisdiction

of any State Party, whether cr not that ship is flying the flag of a State

Party”
98. Tt was furthermore agreed to include a footnote reflecting the view of four
delegations to the effect of adding: “where the order has been made” after “

jurisdiction of any State Party”.

Paragraph (2)

99. The observer for ALDENAVE suggested that the paragraph should be aligned
with Article 3 (1) of the International Convention for the Unification of Certain
Rules Concerning the Immunity of State-owned Ships, 1926, and that immunity

should be granted to the ship at the time when the cause of action arises.

100. The Sessicnal Group agreed to retain the paragraph as presently drafted,

subject to the consideration of any written proposal from ALDENAVE.

Paragraph (3)

101. In the view of one delegation, the paragraph should either be an
independent article or form part of Article 3. The Group accepted the content
of the paragraph and decided to postpone the decision as to the place of the
paragraph.

Paragraph (4)

102. The observer for IAPH said that his organization was currently carrying
out a survey in order to ascertain the undesirable effects of arrest of ships
in ports. The replies received so far made it very clear that, although large
ports enjoyed in general a good level of legal protection, that was not,
unfortunately, the case with respect to ports in developing courntries, where
ships under arrest often disturbed the commercial life of ports and, by occupylnd
in certain cases up to 20 per cent of their capacity, could seriously affect
other port users. It was suggested that the provision of the new Convention
should reflect the interests of ports, which should be considered as a third
party directly affected by the arrest. One delegation sympathized with the IAPH
remarks and said that it would submit a written proposal in relation to
Article 2 (5).
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103. One delegation expressed concern as to the many powers vested in harbour
authorities, that were protected by a lien and often by domestic law that
permitted the arrest of ships.

104. The observer for the CMI said the purpose of the provision was to provide
freedom to maritime authorities wishing to detain or prevent ships from sailing

within their jurisdiction for safety reasons.

105. Some delegations supported the retention of the paragraph as presently
drafted.

106. The Sessional Group decided to maintain the present text but agreed to

consider any writen proposal in relation to Article 2 (5).

Paragraph (5)

107. The Sessional Group agreed to keep the present text of Article 8 (5).

Paragraph (6)

108. The Sessional Group agreed to keep the present text of Article 8 (6).

Paragraph (7)

109. The Sessional Group agreed to keep the present text of Article 8 (7).

Article 9 - Reservation

110. The Sessional Group agreed to keep the present text of Article 9.



