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SUMVARY AND CONCLUSI ONS

1. In recent years, there has been a trend towards convergence in the scope,
coverage and enforcenent of conpetition laws and policies worldwide. This is
due to: the w despread trend towards |iberalization of nmarkets and adopti on
of conmpetition policies; greater enphasis upon consuner wel fare, efficiency
and conpetitiveness objectives in the provisions or application of conpetition
| aws; greater sinmlarity in econom c anal yses and enforcenment techniques; the
uni versal condemmati on of collusive practices (subject to certain exenptions
in some countries); the linmtation, elimnation or abuse control of sectoral,
personal or CGovernnent-connected exenptions; tightening up of enforcenment; a
nore prominent role for conpetition authorities in advocating conpetition
principles in the application of other governmental policies; the
applicability of conpetition laws to RBPs outside national territory; and

the strengthening of international consultations and cooperation

2. However, there remain many inportant differences anong conpetition | aws
and policies, including in: the priority attached to conpetition policy
vis-a-vis other policies; the inportance attached to objectives other than
consuner wel fare or efficiency under many conpetition | aws; |egal approaches
to the control of RBPs; anal ytical techniques utilized; substantive rules
applicable in particular to vertical restraints, abuses of dom nant positions,
nergers, joint ventures and interlocks; the structure or scope of de nininis
functional, intellectual property or other types of exenptions indicated above
(al though sonme of these may not really be exenptions, but inherent to the
normal application of conpetition principles); enforcenent capabilities and
actual strength of enforcenment; the |egal doctrines under which conpetition
laws are applied outside national territory; the actual ability to apply them
or frequency of application; the extent to which different countries
participate in international cooperation in this area; and regul atory
restrictions upon narket entry. Despite these differences, there are now
sufficient broad simlarities in the objectives, content and application of
conpetition laws and policies to formthe substantive basis for strengthened
cooper ati on.

3. Moreover, a strong inpetus towards the strengthening of convergence and
of international consultations and cooperation nmechanisns in this area has
been provided by the Uruguay Round Agreenments. The extent to which the rules
of the international trading system cover conduct by enterprises has been
substantially increased, although Governnents remain the direct addressees of
trade rules. Contracting parties to the Agreenents have undertaken legally

bi nding conmitnments to control private restraints on trade (in sone areas such
as services), or not to encourage or support such restraints (in other areas
such as safeguards), with the primary objective of inproving market access for
the firms of other contracting parties, or of otherwise furthering their trade
interests. Consultation obligations relating to RBPs in international trade
have been extended. There are also significant provisions relating to the
consi deration of conpetition factors in the inplenmentation of trade neasures
by Governments, such as anti-dunping or countervail of subsidies.

4, The further reduction of private barriers to market access (for producers
and consuners from both exporting and inporting countries) and to market entry
woul d be a logical step in the progressive liberalization of internationa
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trade, and woul d enhance gl obal economic efficiency, growmh and consumner

wel fare while reducing trade or conpetition policy tensions. Action in this
area may be particularly desirable because the Uruguay Round Agreemnents
tighteni ng-up of controls over trade restrictions by Governnents, while
general ly increasing potential conpetition in international markets, my *

| ead enterprises to increase efforts to circunvent the effects of trade
liberalization through resort to RBPs. d obalization and technol ogi cal trends
may al so lead to new types of RBPs across borders, whose effects nmay be
reinforced by the continuing trend towards international nergers, joint
ventures and strategic alliances. But to consolidate and expand upon the
progress achieved by the Agreenents in a bal anced manner, conplenentary
nmechani sns are needed as well to encourage trade reginmes to take greater
account of competition and consumer wel fare concerns, so as to nitigate
protectionist or pro-producer behaviour in such areas as anti-dunping,
countervail of subsidies, and safeguards. The strengthening of "safeguard"
nmechani sns to protect conpetition and prevent abuses within the rules of the

i nternational trading systemwoul d encourage trade liberalization. This would
support and conpl ement efforts nmade by conpetition authorities at the nationa
level to advocate trade liberalization

5. To face the new challenges in this area, and to encourage better mnutual
under st andi ng and possi bl e convergence in conpetition |laws and poli cies,

it would be desirable to strengthen consultations (taking into account
confidentiality issues) and cooperation anbng conpetition authorities within
the framework of the Set of Principles and Rules (possibly eventually

conpl emented by further guidelines). Technical cooperation could also be
addressed in this framework.

6. The need to take action in the area of RBP control (but not in respect
of competition aspects of trade rules) has been recogni zed by the

Eur opean Commi ssi on, which has suggested that a WO Wrking Party be
established to explore the devel opnment of an international franework of
conpetition rules linked to the trading system and that OECD and UNCTAD be
requested to pursue their work on trade and conpetition taking account of
devel opnents in WO
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I NTRODUCTI ON

7. The present draft study * constitutes a revised version of a study
prepared by the UNCTAD secretariat in accordance with the agreed concl usions
adopted by the Intergovernnmental G oup of Experts on Restrictive Business
Practices at its fourteenth session. 1/ It is based on the outline of the
study which was presented to that session of the Group, 2/ taking into account
conment s nmade by del egations on the outline. The current revision has been
undertaken as requested by the Third United Nations Conference to Review A
Aspects of the Set of Multilaterally Agreed Equitable Principles and Rules for
the Control of Restrictive Business Practices, and takes into account the
conments made by Governnents on the study during the Review Conference, 3/ as
well as witten comments sent thereafter. 4/ Gven the w de subject-matter of
the study, it does not aimto provide a detailed description of the scope,
coverage and enforcement of conpetition |aws, but rather to sketch a broad and
sel ective picture. A background paper to this study 5/ describes sonme basic
features of the scope, coverage and enforcenent of conpetition |aws and
pol i ci es whi ch have not been dealt with in the present paper because of space
l[imtations. However, the sunmary and conclusions in the present paper take

i nto account the findings fromthe background paper

8. The present paper is conmposed of five chapters, the first four of which
deal with the scope, coverage and exenptions of conpetition | aws and policies
in respect of subject-matter, persons and geographi cal coverage. Chapter
descri bes sone conplete or partial de mininms, functional, rule of reason and
sectoral exenptions fromthe application of conpetition |laws. Chapter |
describes the application of selected conpetition |laws to sone types of
entities, as well as to national and foreign governnmental entities, public
enterprises (PEs) and persons receiving authorization or permnission from
Covernments. Chapter |11 describes the exenptions granted in respect of the
exercise of intellectual property rights, which are treated separately since
they are exenptions of both a subject-nmatter and a personal nature (involving
the grant of types of exclusive rights to different persons by the State).
Chapter 1V describes the geographical scope of application of conpetition
laws, including their application overseas, and their treatnment of RBPs
originating fromnational territory affecting foreign markets. Chapter V
descri bes and anal yses the inplications of some provisions of the different
Uruguay Round Agreements relating to the state of conpetition within donestic
markets, or relevant to the scope, coverage and enforcenent of conpetition

| aws, and nakes suggestions for further action
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Chapter |
EXEMPTI ONS
A, Overview
9. The term "exenption" is used throughout this study in a broad sense

to include: (a) partial or conplete exceptions or exclusions fromthe
application of the conpetition | aw, whether these exceptions are witten into
the conpetition law itself or result fromthe provisions of other laws or from
judicial doctrines; (b) special rules which, although different fromthe
ordinary conpetition rules, none the |less operate within the general franmework
of these rules; and (c) "block" or individual exenptions granted by
conpetition authorities, other governnmental agencies or courts in the exercise
of their discretion to exenpt or in the application of the rule of reason
Exenpti ons may not necessarily constitute a non-application or weakeni ng of
normal conpetition principles, but may follow fromthe nornmal application of
principles of conpetition and efficiency to the specific features of ninor
transactions types of practices, functions (such as research), sectors,
intellectual property or entities, including entities |inked with governnents.
They may al so be intended to increase the predictability of the conpetition
rules applicable to that sector. Exenptions are granted nost frequently where
there are special circunstances suggesting that conpetition would not ensure
an efficient outconme in the relevant product market (i.e. market failure),

or where socio-econom ¢ or political considerations other than econonic

ef fici ency have been taken into account, such as unenploynent, or industria

or agricultural policy. |In practice, the line between those exenptions
granted to pronote pro-conpetitive efficiency and those granted for industria
policy reasons nmay al so be bl urred.

10. The true extent to which exenptions are granted cannot be determ ned
sinply fromlegislative texts; enforcenent policies and techni ques, case-I|aw,
and admini strative practices also need to be taken into account. Even in the
absence of an explicit exenption in a conpetition |aw, non-enforcenment (or

rel axed enforcenent) of the |aw nay have the same result. Decisions taken
after econom c analysis in individual cases may al so achieve the sane result,
particularly if the conpetition authority or the courts have a considerable
di scretionary power. The differences between | aws and enforcenent techniques
used under different |egal systens are relevant here. Under the "rul e of
reason" approach utilized by the United States and sone other countries,
mainly with a common | aw background, nobst practices (other than a few
practices which are prohibited per se) are forbidden only if their
anti-conpetitive effects outwei gh any conpetitive benefits resulting
therefrom Under the "prohibition" approach adopted by nost civil |aw
countries, on the other hand, the conpetition |aw forbids a nunber of
practices in principle, but then provides for exenptions in specified

ci rcunst ances; conpetition authorities have the authority to deci de whet her
or not a practice in an individual case falls within the terns of these
exenptions, and may al so have the authority to grant | ock exenptions for sone
practices or sone sectors. Article 85 of the Treaty of Rome, for instance,
prohi bits agreenents, decisions and concerted practices affecting trade

bet ween Menber States and restricting or distorting conpetition. However
these nay be exenpted if they contribute to inproving the production or
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di stribution of goods or to pronoting technical or econom c progress and all ow
consuners a fair share of the resultant benefit and do not inpose restrictions
whi ch are not indispensable to achieve the benefit sought, or afford the
possibility of elimnating conpetition in respect of a substantial part of the
products in question. A nunber of block exenptions have been issued, and
exenptions are also frequently granted in individual cases.

11. In practice, the differences anpong t hese approaches are not as great as
woul d appear at first sight. Moreover, there is a general trend towards the
uni form and uni versal application of conpetition policy throughout an econonmny.
I ncreasingly, many countries are allow ng exenptions only where and to the
extent necessary to achieve the regulatory purpose (as interpreted fromthe
regul ated conduct clearly specified in the relevant |egislation); separating
mar ket from non-nmarket activities, and fully applying conpetition |aws to the
former; controlling abuses; and trying to ensure that the regul atory schemne
causes the least harmto econom c efficiency and provides the | east
possibility to commt abuses, in the Iight of changi ng econom ¢ and
technol ogi cal conditions. It is nowrelatively rare for entire sectors to be
exenpted, and there is often a residual area where conpetition authorities
have a role to play; broad exenptions for certain activities within a sector
may be comnbined with the full application of conpetition law or linited
exenptions in respect of other activities within that sector. 1In Chile, for
instance, on its enactnment, the conpetition |aw 6/ repealed all inconpatible
| aws and regul atory and adm nistrative provisions, except for restrictions

i mposed or authorized by pre-existing laws in the fields of intellectua
property, the production of and trade in petroleum saltpetre, iodine and
copper, the creation and functioning of public enterprises (PEs), banking,
transport, chartering and coastal traffic, and sonme other areas. However,
this does not nean that the conpetition law is not applied to these fields,
but rather that the specific restrictions permtted in these fields under
previous | aws are respected.

B. De mnims and functional exenptions

12. De nminims exenptions are those which are granted for transactions
involving firms with turnover or market share below a certain threshold, which
are not considered to affect conpetition significantly enough to make it
necessary for the law to be made applicable to themor to be applied by them
The types or the threshold for de minins exenptions vary, and the threshold
may sometines be quite high. * Functional exenptions are those granted for
certain activities, usually of a horizontal nature. |In the application of

the French conpetition law, 7/ for exanple, price-fixing arrangenents are
presuned to be anti-conpetitive, but they would be exenpted if the enterprises
concerned are sharing a comon property or resource, or are nmarketing a
collective creation. Both types of exenptions are granted under nany
conpetition |aws, either by the express ternms of the law or through its
enforcenent under the rule of reason. They can sonetines be conbi ned where,
for example, certain activities of SMEsS are exenpted. The Venezuel an | aw, 8/
whi ch prohibits RBPs in terns sinilar to the Treaty of Rone, exenpts

inter alia activities relating to standardi zation, R & D, and speci alization.
De nminims exenptions are also granted to concerted activities anong
conpetitors when not nmore than 15 per cent of the market is affected and when
the participating enterprises have a turnover of |less than a certain sum
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13. Speci alization and rationalization arrangenents are exenpted under
several |aws provided each party maintains its freedomto determ ne pricing
and business strategies. In * Germany * , for instance, 9/ cartels or other
hori zontal arrangenents may be authorized, on a tenporary or an indefinite
basis, to rationalize activities, because of crisis conditions or a depression
or recession in an industry, to increase the bargaining power of a nunber of
weak SMEs vis-a-vis dom nant suppliers or purchasers, or because of economc
or other public interest considerations. But even in the grant of such

aut hori zations, care nmay be taken to mnininize adverse effects upon
conpetition. * Participants in rationalization agreenents, for instance, nust
be able to denmobnstrate that these will rationalize econonic activities and
will be likely to substantially increase the efficiency or productivity of the
participating enterprises and thereby inprove the satisfaction of demand, and
the rationalization effect nust also be adequate in relation to the restraint
of conmpetition. Even after being legalized, rationalization agreenments (like
ot her authorized horizontal arrangenents) are subject to controls in case of
abuse, and they rnust not violate principles concerning trade in goods and
services accepted by Germany in international treaties. In Japan, there

were 55 systens for cartels exenpted fromapplication of the Antinonopoly Act
as of 31 Decenber 1995; however, the nunber of systens in use has decreased
considerably in recent years. 10/ Even in the areas where exenption cartels
are allowed, the AMA woul d be applied to those cases in which unfair trade
practices are applied, or conpetition in any particular field of trade is
substantially restrained, resulting in an unjust price rise.

14. In the United States, a rule of reason analysis is applied to joint
ventures (as long as they are not nerely devices to facilitate cartels). |If
both parties would have entered the market alone but for the venture, it would
be considered to be anti-conpetitive; if neither party would have otherw se
entered into the nmarket, it would be considered to be pro-conpetitive. It is
specifically provided by statute that R & D joint ventures are to be exam ned
under a rule of reason standard, and they are exenpted fromclains for treble
danmages, provided that notification of the venture has been nade to the
conpetition authorities; in practice, research joint ventures have rarely been
found to infringe the conpetition rules. Simlar treatnent is granted for
production joint ventures, subject to the additional conditions that the
princi pal production facilities of the venture are located in the

United States and that the parties are conpanies fromthe United States

or fromcountries that treat United States conpanies fairly under their
conpetition | aws governing joint production ventures. 11/

15. The provisions relating to horizontal arrangenents under the

Eur opean Union rules are substantially different fromthose in the

United States conpetition |aws, but the difference is less in enforcenent
practice. However, conpared to United States law, the treatnent of horizonta
restraints and joint ventures under European Union | aw appears to be conducted
on a nore discretionary and flexible basis, with greater willingness to take
into account efficiency and industrial policy considerations. Block
exenptions are provided for agreenents relating to standardi zation
specialization and R & D. The latter exenpts for five years both research and
joint exploitation of the research results, and restraints ancillary to these
activities, subject to certain conditions; in particular, the parties nust not
have nore than a 20 per cent market share in the relevant product. Crisis
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cartels are also pernmitted in certain industries as long as they are ainmed at
achi eving a coordinated reduction of overcapacity and do not restrict free
deci sion-making by the firns involved. Cooperative ventures 12/ in genera
(and ancillary restraints) can be exenpted if they fall within the exenption
clause in article 85, taking into account the effects of the venture on
conpetition between the parties and on third parties.

16. The Republic of Korea's conpetition |egislation 13/ prohibits in
principle collaborative activities between entrepreneurs which substantially
restrict conpetition in any particular field of trade; these include collusive
agreenments on prices or other sales conditions, on production capacity or

out put, on customers or markets, on specialization and on joint operating
agenci es. However, the parties may apply to the Comnission for prior

approval, and exenptions nmay be granted if the proposed collaboration is
deermed necessary in order to rationalize an industry, to overcone a cyclica
recession, to facilitate industrial restructuring, to inprove the
conpetitiveness of SMEs, to pronote research and devel opnent or to rationalize
terns of transactions. Authorizations may not be granted if the coll aboration
exceeds the limt necessary for achieving the purposes thereof, if the
interests of consunmers and other entrepreneurs may be unreasonably injured,

if there is unreasonabl e discrimination anmong the participating firms, or if
participation or withdrawal fromcollaboration is unreasonably restricted.

By 1993, 95 undue col | aborative activities had been renedi ed, about half

of theminvolving price-fixing. 14/ The Commi ssion has been cautious in
exercising its powers to grant exenptions; as of the end of 1993, there were
only five exenpted cartels in existence. 15/

C. Specific sectoral exenptions

17. In contrast with functional exenptions, sectoral exenptions are
specifically directed at certain sectors, though in practice the |ine between
the two is blurred. Primary, nmanufacturing and service sectors are dealt with
below in that order. It is noteworthy that nobst sectoral exenptions concern
mainly primary or service sectors; it is relatively | ess common for explicit
sectoral exenptions to be provided for specified nanufacturing sectors,
although it is true that sonme manufacturing sectors nay be wholly or partly
covered by rule of reason, functional, personal or territorial exenptions.

18. Agriculture and fisheries are key sectors which are often excl uded,
exenpted or treated favourably in many conpetition laws. Sone exenptions
are general in scope, while others apply only to particular products. Sone
exenptions require the approval of a governnental agency, while others are
automatic. Conduct nmay be exenpted because it is permitted or regulated in
the context of |aws organizing a particular market, as in the case of national
mar ket organi zations. The formation and activities of producer associations
and cooperatives, cartels and resale price mai ntenance nay be exenpted to a
greater or lesser extent. The European Union exenpts agreenments which are
deened to be necessary for the achi everent of the Conmon Agricul tural Policy,
as well as agreenments formng an integral part of national market

organi zations. The United States all ows cooperation between agricultura
producers, including price-fixing, but the Government may order such conduct
to be terminated, and anti-trust inmunity does not extend to nonopoli zation
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(or attenpts to nmonopolize) by cooperatives engaging in predatory or otherw se
anti-conpetitive activities. Sinmilar exenptions are provided for the fishing
industry. * In Japan, joint econonic business of agricultural cooperatives
and fisheries cooperatives is exenpted fromthe Antinonopoly Act. The
Republic of Korea's conpetition |aw applies to all sectors except agriculture,
fishing and nmining. Under the Zanbian law, 16/ the ban on allocations by
gquota as to sales and producti on does not apply to statutory arrangenents
relating to the production and sale of coffee.

19. On the other hand, in the inplenentation of the Venezuel an | aw, steps
have been taken to introduce conpetition in the agricultural sector, even

t hough speci al problens were faced because of narket structures characterized
by bil ateral nonopolies between concentrated processing industries and

organi zed producer associations which traditionally fixed prices, inport
quotas, tariff exenptions and other policies with the Governnent. Taking

i nto account the nonopsonistic structures prevailing, producer associations
representing no nore than 15 per cent of the relevant market have been

all owed to agree upon and negotiate prices in a concerted manner, and
producers have been ordered to publicize prices they offer (so as to limt
discrimnation). 17/ Conpetition enforcenent has al so been undertaken agai nst
nonopol i es distributing sugar and trading in and guaranteei ng mni num prices
for coffee and cocoa. Sinilarly, in Chile, associations for the production
and marketing of wheat flour and bread, and a nonopsony of edible oi
producers forned to purchase agricultural products, were dissolved by the
conpetition authority. 18/

20. The grant of absolute or linited exenptions is also comon in the
extraction industries. |n Mexico, the Governnment's nonopoly in "strategic
areas", including extraction of petroleum other hydrocarbons and radi oactive
m nerals, and in basic petrochemical industries, has the result of exenpting
these sectors fromthe conpetition law. 19/ However, the scope of this
exenption is strictly construed to apply only to the specific strategic
activities reserved for the Governnent; thus, the conpetition authority has
recently intervened in respect of the grant of concessions for petrol stations
by the State-owned oil conmpany. |In the United States, various energy sectors
are overseen by regul atory agencies, which typically regulate industry rates
and acquisitions, and are required to take conpetition concerns into account;
otherwi se, no anti-trust immnity is granted to these sectors. The

Eur opean Uni on applies a special conpetition reginme (under the European Coa
and Steel Treaty) to its coal and iron and steel industries; the European
Conmi ssion has the power in certain circunstances to fix production quotas
and prices in these industries, while the criteria for analysing the
anti-conpetitive effects of nergers nay be less strict than the criteria
appl i ed under the Merger Control Regulation. 20/

21. In the area of manufacturing, Japan * exenpts sone pharmaceutical itens
and cosnetics fromits prohibition on resale price maintenance (RPM; however,
t hese exenptions are bei ng phased out. Medicanments in general are excluded
fromthe ban on RPMin the United Kingdom Defence-related industries are
wholly or partially exenpted in several countries. |In the Republic of Korea,
apart fromthe possibilities for exenptions under the conpetition |aw,
separate |l egislation provides for rationalization programes for sone
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declining "sunset industries" and sone growi ng "sunrise industries", which may
only last up to three years; relatively few industries have been pl aced under
such progranmmes.

22. Labour and enpl oynment-rel ated activities (or trade unions) are exenpted
in nmost conpetition |aws, although sonme |laws may apply to sone activities in
certain circunstances. In the distribution sector, the European Comm ssion

exenpts exclusive deal er networks for cars; however, reductions are being nmade
to the restrictions permissible in this area. Exclusive purchasing agreenents
for petrol eum based and other fuels for resale in a designated service station
are al so exenpted. Japan allows * joint econom c business by and anong
menbers of retail store owners' associations as to shopping centres, and
cartel s anong whol esal ers who deal in central whol esal e narkets for perishable
food. Many countries provide special treatnent to the nmedia and publi shing

i ndustries; in some countries such as Germany, * the Republic of Korea and

the United Kingdom the prohibitions on resale price nmaintenance, for

i nstance, do not apply to transactions in literary works. Although the
Japanese conpetition | aw al so exenpts copyright itens fromthe prohibition on
resale price maintenance, this exenption will be circunscribed in future; the
Japanese Fair Trade Conmission has criticized the systemof pricing and sal es
for products protected by copyright, including conpact discs and newspapers,
noting that domestically produced conpact discs are nuch nore expensive than

i mported discs 21/ (it nmay be noted that in sonme countries such as Cermany,
copyright-collecting societies are exenpted fromthe ban on cartels, on resale
price mai ntenance and on prescription of business terns).

23. The financial services, insurance and securities sectors are subject
to extensive government regulation for prudential reasons in virtually al
countries; this has led to the adoption of sector-specific conpetition rules
in sone jurisdictions, as well as to formal exenptions from conpetition |Iaws
in others, and nmay have led in sonme cases to reduced enforcenent activity in
these sectors. In the United States, the banking industry is covered by a
specialized anti-trust regine simlar to that ordinarily applied, but a

I eni ent enforcement policy with respect to nmergers is applied by the banking
regul atory agencies if certain conditions are net. An exenption is granted to
the "business of insurance" to the extent that it is regulated and actively
supervi sed by states of the United States, but the exenption does not extend
to nergers or collective boycotts. The European Union has adopted a bl ock
exenption for certain kinds of agreenents in the insurance sector. In Japan
some kinds of damage insurance rates are fixed by an industry cartel. |In the
Republ i ¢ of Korea, banks have been largely exenpted from conpetition
enforcenent until recently, but are now subject to expanded enforcenent; the
i nsurance sector still has a degree of exenption. The banking and i nsurance
industries in India are excluded fromthe provisions of the conpetition

law 22/ in respect of those matters in respect of which there are specific
provisions in the relevant |egislation governing these industries (only

St at e- owned banks woul d be covered).

24, Several countries grant a degree of imunity to internal transport
i ndustries (by road, rail or water). The United States grants anti-trust
imMmunity to ocean comon carriers, liner conferences and marine termna

operators provided the agreenents they enter into are notified. GCcean
carriers cannot engage in predatory or discrimnatory pricing, and conferences
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and agreenents between liner carriers nust be open to new participation

Japan al so exenpts agreenents between ship-operators on freight rates or other
conditions of transportation unless unfair methods are used or there is an
undue i ncrease of charges through a substantial restriction of conpetition
The European Uni on al so exenpts, subject to certain conditions, several types
of horizontal practices anong nmenbers of |iner conferences, as well as sone
agreenments between conferences and transport users. The bl ock exenption is
granted subject to certain obligations being nmet to ensure that conferences
operate al ongsi de non-conference lines. |In recent years, the European

Conmi ssion has taken action against allocations of cargo quotas, price-fixing,
capacity restrictions, non-conpetition agreenents and excl usionary practices

i nvol vi ng shi ppi ng conferences or liner carrier agreenents between Europe and
Africa, 23/ or with the Far East. Based on the approach provided by the
United Nations Liner Code, many devel opi ng countries have sought in the past

to guarantee 80 per cent of the liner trade to designated national |ines at
both ends of the trade, |eaving 20 per cent to third country |ines, but
substantial |iberalization has occurred in recent years. GCermany, Japan and

the United States al so exenpt various pricing agreenents between the providers
of services related to seaports. The air transport industry also has a degree
of immunity from conpetition law in nmany countries, although the scope of
imMmunity varies fromcountry to country, and the trend in several countries
has been to reduce such imunities. The European Union exenpts from

article 85 (1) certain agreenents relating to the operation of conputer
reservation systens, schedul es, joint operation of services, and consultations
on tariffs and slot allocation

25. Net wor k or infrastructure industries which have a natural nonopoly

el ement are usually regul ated under special reginmes in nost countries.

Such special regines may be nore stringent than conpetition reginmes in

some respects and less stringent in others. Network industries may al so
concurrently be subject to the general conpetition law (particularly to its
provisions relating to abuse review), or they may be partially or fully
exenpted fromits anmbit. The European Union and the United States apply nost
of their conpetition |laws to the tel econmunications sector *. |n Chile,
following the application of the conpetition |law to the tel econmuni cations
sector to inter alia control vertical integration between |ocal and

| ong-di stance tel ephone conpani es, a separate system of industry regulation
has been adopted relating to the grant of concessions and conditions to be mnet
by concessionaires. In the United Kingdom the principal standing agreenents
inthe electricity sector, as well as certain agreenents in the gas and

t el econmuni cations industries, are exenpted fromthe law relating to
restrictive practices, but these sectors are closely regul ated under specia

| egi slation. The European Union will be liberalizing the electricity market,
requiring nmenber States to allow both third-party access to distribution
networ ks and the right of eligible consuners to inport supplies and sell them
to the network operator, but allowing States the possibility of having a

si ngl e buyer of electricity.

26. To determine the real extent to which a sector is subject to conpetitive
disciplines, it would be necessary to | ook not just at their treatnment under
conpetition |aw, but also at the general regulatory franmework established in
such sectors by Governnents (including regulatory restrictions upon market
entry, as well as competition-distorting subsidies). It is not a coincidence
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that many sectors which have a degree of exenption fromthe application of RBP
controls (such as agriculture) are also subjected to pervasive government al
regul ati on and subsidi zation. While there has been a universal trend towards
liberalization, deregulation and market orientation, 24/ many such
governnental restrictions or subsidies continue to exist. The picture is nmade
even nore conplicated by the fact that partial liberalization in sone sectors
has been conbined with partial application of conpetition laws (as in some
network industries in some countries) and by the fact that regul atory
restrictions in a sector may be a response to restrictions followed in the
same sector in other countries. 1In Poland, for exanple, several sectors are
subject to regulatory policies, including power engineering, water supply,

t el econmuni cati ons, postal service, rail transport and the sugar industry -
the regul ation of the sugar industry was nmade necessary by the practice
followed in nost CECD countries. 25/ Although the possibilities for the
conpetition authority to influence the market in these sectors is therefore
[imted, the Antimonopoly Ofice still often intervenes in these sectors, both
to control nonopolistic practices and to encourage structural changes through
the introduction of sone elenments of conpetition (such as by insisting on the
grant of access to networks).
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Chapter 11
APPLI CATI ON TO PERSONS AND ENTI TI ES
A. Ceneral application to sone types of entities
27. The general principle in all conmpetition laws is that all persons

or enterprises are equally subject to the conpetition |aw, without
discrimnation. This general principle is usually qualified in sonme respects.
Different types of entities may be the subject of exceptions or exenptions,

or of provisions for stricter application, on account inter alia of their
owner shi p, turnover, market share, structure, or involvenent with governnental
authorities. Such entities nmay include snall- and medi um si zed

enterprises (SMEs), firns hol ding nonopoly or dominant positions, affiliated
firms |inked through ownership or control, professions, trade unions,
cooperatives or trade associations. However, at |east some of the special
provisions relating to such entities may not really involve differentia
treatnent. Provisions providing for stricter scrutiny of practices involving
dom nant firns, or for lenient treatnent of SMEs, for exanple, may nerely be a
recognition that adverse effects upon conpetition are nore or less likely (as
the case nay be) to result frompractices by such firms. It may al so be noted
that the border l|ine between personal and other types of exenptions is

bl urred; exenptions provided for enploynent-related activities and for trade
unions would be sinmilar in effect, for instance.

28. Sone conpetition | aws expressly provide for exenptions for SMES. Japan
exenpts sone types of cartels and contracts by SMEs. In Gernany, subject to
various conditions, agreenments anong SMEs for cooperation and joint purchasing
and recommendati ons offsetting structural di sadvantages suffered by SMEs

with respect to large firnms are pernitted, SMES nay not be subjected to
discrimnation and, in nerger control, the creation of a dom nant market
position is nore easily presuned if over two thirds nmarket share is held

by SMEs. The European Union's bl ock exenptions for distribution and for
non-reci procal exclusive purchase agreenents apply to conpeting manufacturers
only if one of themhas a turnover of less than ECU 100 nillion; as under

the German | aw, nost agreenents between SMEsS with a conbi ned market share of
5 per cent or less are exenpted. Oher conpetition |aws, such as the Mexican
I aw, nake no distinction between SMEs and | arge enterprises. However, even
where conpetition laws contain no special provisions regardi ng SVES, they nay
recei ve favourabl e treatnment de facto because they fall beneath the thresholds
above whi ch certain procedures or prohibitions are applied, or because their
activities are assessed as having a de ninims effect upon conpetition. n
the other hand, enterprises having a turnover or nmarket share exceeding a

gi ven threshol d may be subject to special scrutiny under nany conpetition
laws. As described in the previous chapter, this nay nerely be in relation
to threshol ds needing to be nmet before abuse of domi nance or merger

i nvestigations will be triggered off, or before a presunption of dom nance is
est abl i shed, but some provisions in a conpetition |aw may be directed solely
at dominant firnms, and in a few countries, conpetition authorities keep lists
of dom nant firns.
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29. Al t hough nost conpetition | aws do not make any express reference to
practices anong affiliated enterprises, it would usually be recognized in the
eval uation of individual cases that practices between firns constituting a
singl e econonmic unit should be granted nore lenient treatnent than simlar
practices between unrelated firms. Both horizontal and vertical practices
between firnms under conmon control are usually considered legitimate, and this
may al so be the case for practices which mght otherw se be considered abuses
of domi nant position, depending on the closeness of the relationship between
the firms concerned and on the effects on third parties. Conversely,

i nterconnected conpanies would nornally be treated as a single firmin
assessi ng market share or market power, or in respect of collusion. Under
United States law, it is considered that a corporation and its wholly-owned
subsi diary are incapabl e of conspiring because they nust be viewed as a single
entity; however, it has been held that a conpany with a 50 per cent share in a
joint venture committed abusi ve nonopolization when it prevented the venture
fromconpeting with itself. 26/ |In France, the test for whether
intra-enterprise agreenents are exenpted is whether the nmenbers of the group
enj oy comercial autonony or not. A nore restrictive test is applied under
the EU regul ations; intra-enterprise agreenments are not covered if, in an

i ndi vi dual case, the conpani es concerned forman economic unit in which the
subsidiary has no real freedomto deternmine its course of action on the market
and if the agreenent is concerned nerely with the internal allocation of tasks
within the group. The Jamai can conpetition |aw expressly provides that a
group of "interconnected conpanies" shall be treated as a single enterprise.
The Zanbian law, in proscribing abuses of domi nant position, makes no specific
reference to affiliated firms, but specifies that it applies to nmergers or

t akeovers between two "i ndependent" enterprises and to collusion where
enterprises are not dealing with each other in the context of a common entity
wherein they are under common control or otherw se unable to act independently
of each other.

30. Trade associations or their activities are expressly covered in many
conpetition |l aws (such as the Indian, Kenyan or Zanbian | aws), and even where
they are not expressly mentioned, they would usually still be covered.
However, sone trade associations, or certain of their activities, my be
exenpted. Japan's Fair Trade Commi ssion * has recently issued revised
conpetition guidelines * dealing with the evaluation of the illegality of
trade associations' activities *. The Republic of Korea's conpetition |aw
prohi bits trade associations and their menbers from undertaki ng undue
concerted activities and unfair business practices, and al so prohibits trade
associations fromlinmiting the nunber of firns which may join them and
fromunreasonably restricting the business activities of their nenbers.
Cooperative associ ations are given sonme degree of imunity in severa
conpetition laws, as in the Indian law. |In sonme countries, exenptions for
trade associations or for cooperatives may be conbi ned with exenptions for
SMEs, who may be allowed to join together in such bodies to negotiate with
large firms. Trade unions are usually exenpted, as discussed above. The
activities of some professions and professional associations are usually not
formally exenpted in competition |aws, but other |egislation regulating such
prof essions may permit some practices, and enforcenent policy in this area in
several countries has traditionally been slack. Increasingly, however, the
rati onal e for exenpting professions is being questioned, and the trend is to
permt only those restrictions that may be justified for valid professiona
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reasons. In Venezuela, for exanple, action has been taken in respect of
price-fixing agreenents anmong stock exchange brokers and a call for boycott
action by the pharmaci sts' professional association. 27/

B. Application to governnmental entities
or _persons authorized by them

31. Most conpetition laws do not apply to Governments when they are
undert aki ng sovereign acts. In the United States, for exanple, the Federa
Governnent and the different states are not subject to the competition |aw

On the other hand, the Russian conpetition |aw, for instance, prohibits organs
of power and administration fromadopting |egislation or taking actions which
limt the independence of econom c subjects, or discrimnate anmong economic
subjects, if they would result in a significant limtation of conpetition or
encroachment upon the interests of other economic subjects or citizens. Acts
whi ch are prohibited include, for exanple, linmtations on the creation of new
econom c entities in any sphere, as well as prohibitions on the conduct of
particul ar kinds of activity or the production of particular kinds of goods
(unl ess envisioned by legislation) and territorial restrictions on buying and
selling goods within the Federation. The formation of governmental bodies
with the goal of nonopolizing production or sale of goods is prohibited, as
are anti-conpetitive acts anong governnental bodi es or between such bodi es and
economni ¢ subjects. Under the Chinese |law, 28/ local governnents and their
subordi nate departnents (but not the central CGovernment) are prohibited from
abusing their administrative powers to force other persons to buy the goods

of designated operators, to restrict the | awful business activities of other
operators, or to restrict the entry of goods fromother parts of the country
into the local market or the flow of local goods to markets in other parts

of the country. The European Union conpetition rules (which are of a
supranational character) control the grant by national CGovernnents of State
aids distorting conpetition and affecting trade anong nenber States by
favouring certain undertakings or the production of certain goods, as well as
the grant of exclusive rights to providers of public services, unless these
are services of general econonic interest. 29/ In Poland, the Antinonopoly
Ofice has started to work out a systemfor the control and nonitoring of
public aid. 1In sone countries such as Japan or Mexico, a distinction is made
bet ween the sovereign acts of Governnents, which are excluded fromthe purview
of competition laws, and their acts when they are operating as econonic agents
or are undertaking private law activities, which would be covered.

32. Sone conpetition | aws 30/ exclude public enterprises (PEs) fromtheir
application, but nost conpetition |aws 31/ apply the same rules to themas to
privately-owned firms, although there may be differences in some countries as
to whether particular activities of PEs fall within the purview of conpetition

laws. In Mexico, PEs are covered by the conpetition | aw when they engage in
non-strategi c activities not expressly nentioned in the Constitution as
constituting a responsibility of the State. |In the Republic of Korea, the

Fair Trade Commi ssi on undertakes annual investigations of major PEs, publicly
notes any unfair trade practices commtted and enacts guidelines for prior
prevention and inspection. The Chinese |aw specifically prohibits practices
by public utilities or other nonopolies to force sonme enterprises to buy goods
of designated enterprises so as to exclude other enterprises fromconpeting
fairly. Even in countries where PEs do not cone within the scope of the |aw,
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they may be required as a matter of policy to abide by its provisions, as in
the United Kingdom Under the Treaty of Rone (art. 90), public undertakings
and undertaki ngs to which menber States have granted special and excl usive
rights are subject to conmpetition rules, unless the application of these rules
woul d obstruct their performance of special tasks in the general economc
interest, and provided that the devel opment of trade is not affected to an
extent contrary to the interests of the Union. The European Conmi ssion has

i ssued directives or individual decisions to nenber States in the application
of this article in respect of such areas as tel ecommuni cations, postal
services, energy and air transport.

33. In many countries, conpetition authorities have the mandate to advocate
conpetition policy concerns in the elaboration of other policies or
legislation. They may al so nake representations to different regulatory
authorities, which may include inter alia authorities responsible for
regul ati on of network industries, transport industries, public procurenent,
privatization or international trade. However, such representati ons nmay not

al ways be taken into account, particularly in the area of international trade.
In sone countries, nmainly some devel opi ng and Eastern European countries, the
advocacy and consultation powers of the conpetition authorities may be quite
extensive. In the Republic of Korea, for instance, the central administrative
authorities are required to consult with the Fair Trade Comm ssion before they
enact, amend, or issue any legislation or adninistrative neasure that is
likely to restrain conmpetition, i.e. that gives rise to undue coll aborative
activities or restricts the nunber of firnms in a given sector. During

the 1981-1993 period, out of 897 cases of such consultations, there were

196 rectifications. 32/ In Hungary, while the scope of the conpetition

| aw 33/ does not extend to governnental authorities, the Ofice of Economic
Conpetition may request the courts to review adninistrative rulings violating
freedom of conpetition, and nministers nust solicit the authority's opinion on
proposed | aws which would restrain conpetition, particularly those relating to
mar ket activities or access, providing exclusive rights or regulating prices
or marketing. The President of the Ofice is consulted in governmental

di scussions affecting the Ofice's conpetence, and may request the
Constitutional Court to repeal rules infringing both the Constitution and
freedom of conpetition. However, the Ofice has no |l egal authority to prevent
or request nodifications in connection with privatization of firns in
nonopol i stic or dom nant positions.

34. The imunity of foreign Governnents or PEs from conpetition |aw would
depend on the general |aw of the country concerned. Acts of private persons
may al so be exenpted where they have been authorized by national Governnents.
In India, agreements expressly authorized by or under any |aw, or having the
approval of the Central Government, or to which the Governnment is a party,
are not liable to registration on the Restrictive Trade Practices Register

In Kenya, practices which are directly and necessarily associated with the
exerci se of exclusive or preferential trading privileges conferred by the
Governnent are exenpted fromthe scope of the law. Even where there are no
such express provisions, it is likely that nany conpetition | aws woul d not be
enforced in such circunstances. However, conpetition |laws may sonetinmes stil
be applied in respect of abuses of domi nant position or other competition
infringenments; this is the case in Hungary, for instance. |In France, the
concl usi on of an agreenent conpelled by |aw or by CGovernment regul ati on does
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not fall within the scope of the law, but |egislation which nerely reduces the
scope for conpetition or nere governmental encouragenent does not preclude the
application of the law, including control of abuses of dom nant positions
created through legislation. In Venezuela, entities deriving dom nant
positions fromthe | aw are subject to the provisions of the conpetition |aw
unl ess specific conditions stipulated by the appropriate regulatory authority
di ctate ot herw se.

35. In the United States, the governnental activities of a foreign sovereign
are al so i nmmuni zed, but commrercial activities would not be. A claimbrought
agai nst the OPEC countries in respect of a rise in oil prices was dismni ssed
on the ground of sovereign inmmunity, for exanple; it was held that the
establishnent by a State of the terms for the renoval of a natural resource
stemmed fromthe nature of sovereignty and was a governnental activity, while
foreign nations were not "persons" within the neaning of the anti-trust

laws. 34/ The situation would be the same for a foreign PE. Under the Act of
State doctrine, the courts nmay also decline to rule on the legality of
official acts of foreign Governnents acting within their own jurisdiction

As regards acts of private persons, they are exenpted fromthe scope of the
conpetition |aw, under the state action doctrine, if they are conpelled by

a state, or if they are undertaken pursuant to a clearly articul ated state
policy designed to displace conpetition and the state actively supervises the
conduct in question. An inplied anti-trust imunity can also result fromthe
procedures for settling disputes under trade | aws (which can involve price and
quantity agreenents by the foreign firns involved), where such actions taken
by the foreign firnms are in confornmity with the governmental action in
entering formal suspension agreenments on the record; however, * the Antitrust
Enf orcenent CQuidelines for International Operations enphasize that agreenments
anong conpetitors that do not conply with the |law, or go beyond the measures
aut hori zed by law, would not be inmunized, irrespective of involvenent of, or
encour agenent by, United States or foreign governnent officials. Under the
Noer r - Penni ngt on doctrine, a genuine effort by private parties to obtain or

i nfl uence action by governmental entities is immune fromanti-trust liability
even if the intent or effect of that effort is anti-conpetitive. Imunity
does not extend to litigation which is objectively basel ess and i ntended

to interfere directly with a conmpetitor's business rel ationshi ps by using

t he governmental process (rather than the outconme of the process) as an
anti-conpetitive weapon, but this does not apply to adm nistrative

proceedi ngs, such as proceedings before trade tribunals. It is unclear to
what extent petitioning by a private person of a foreign sovereign would be

i mmuni zed, but the Antitrust Enforcenent Quidelines indicate that the federa
enf orcenent agenci es woul d not bring proceedings in such cases. A firmacting
under the conpul sion of a foreign State would al so be inmuni zed, but not if it
was nmerely pernmitted or assisted by the foreign State.

36. Under European Union conpetition law, the rules applicable in this area
are not clear, but it may be noted that, in a case involving alleged dunping
by Eastern European producers which were organs of their respective

States, 35/ sovereign inmunity arguments were rejected. The action taken in
the French/West African Shipowners' Conmittees and CEWAL Li ner Conferences 36/
woul d al so indicate that where private persons petition foreign sovereigns to
i mpl enent policies restricting conpetition by granting them exclusive rights,
such private persons woul d not be inmmuni zed fromthe application of European
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Uni on conpetition law in respect of the petitioning and the subsequent
anti-conpetitive activity. However, where cartel practices between EU firns
are undertaken after consultation with the EU Commi ssion and are desi gned
essentially to nake neasures taken by the Conmi ssion nore effective and easier
to supervise, they will be exenpted; this was done in respect of steel quotas,
for instance. 37/

37. Several conpetition |laws explicitly exclude fromtheir scope activities
expressly approved or required under a treaty or agreenent to which the
country concerned is a party 38/ (it may be recalled in this connection that
article B.9 of the Set of Principles and Rul es excludes fromits scope

i ntergovernnmental agreenents and RBPs directly caused by such agreenents).
Such a provision woiuld be relevant, for exanple, to trade-restricting
agreenments that may be entered into by Governnments, as well as sone comuodity
agreenments. Even without such an explicit provision in the conpetition |aw,

it is unlikely that a conpetition authority would enforce RBP controls in such
ci rcunst ances. *
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Chapter 111

EXEMPTI ONS RELATI NG TO | NTELLECTUAL PROPERTY RI GHTS

38. Al'l conpetition policies expressly or inplicitly exenpt fromtheir
application the exclusive rights inherent in intellectual property protection
granted by the State, which are considered to justify restrictions that woul d
ot herwi se be subject to controls. Under the doctrine of per se legality
applied in sonme countries, the grant of an intellectual property right (IPR)
inmplies the right to inpose restrictions upon |icensees which are within the
scope of the protected rights, or are closely related to them In Januica,
for instance, exenptions are granted to persons or businesses with rights
under or existing by virtue of any copyright, patent or trademark and any
arrangenents that the Fair Trade Conmission has authorized. 39/ Wile

pat ent ed goods sold by deal ers cannot be subject to resale price naintenance,
the price of goods produced by a patent |icensee or assignee may be | aid down
by the patent-holder. Under sonme conpetition laws, "white |lists" of practices
which will not be chall enged under conpetition |aw have been establi shed

t hrough | egislation, administrative guidelines or enforcenent practice.

Typi cal |y, such exempted practices may include inter alia: prohibitions upon
sub-licensing, field-of-use restrictions pertaining to type of use, technica
field, or product narkets; restrictions relating to volume, territories, or
possi bl e custoners; reciprocal grant-backs; time restrictions (within the
lifetime of the IPR); restrictions on the use after term nation of the
agreenment of IPRs maintaining their validity and of know how not having

lost its secret character; and non-di sclosure obligations (in the case of
know how) .

39. However, uncertainties regarding the conpetition law treatnent of sone

| PRs, or enforcenent policy in this area, may be arising fromthe | ack of
explicit provisions dealing with themin sone conpetition |aws or guidelines.
Thus, the United States Antitrust Cuidelines for the Licensing of Intellectua
Property deal only with technol ogy transfer and innovation-related issues
arising with respect to patents, copyright, trade secrets and know how
agreenments, and not with product-differentiation issues arising with respect
to trademarks; however, the Guidelines clarify that the sanme genera
anti-trust principles would apply to trademarks. The Japanese Qui del i nes 40/
apply only to licensing of patents, utility nodels and know how, however, the
Ant i nonopol y Act Cuidelines also exenpt fromtheir application acts

recogni zabl e as the exercise of rights under the Copyright Act. Although the
Japanese conpetition | aw exenpts copyright itens, this exenption will be
reviewed in future; the Japanese Fair Trade Commi ssion has criticized the
system of pricing and sales for products protected by copyright, including
conpact di scs and newspapers, noting that donestically produced conpact discs
are nmuch nore expensive than inported discs 41/ (it may be noted that in sone
countries such as Germany, copyright collecting societies are exenpted from
the ban on cartels, on resale price naintenance and on prescription of

busi ness terns).

40. Under nost conpetition | aws, the exenptions granted to practices in the
context of IPRs is not absolute. Corresponding to the "white |ists" nmentioned
above, there are also, under sone |aws, "black lists" of practices prohibited
per se, such as: practices which are not covered by the rights conferred by
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IPRs at all, such as the transfer of mnor or worthless IPRs only as a pretext
for inmposing restrictions on products or nmarkets not covered by the IPR
cross-licensing or patent pooling between actual or potential conpetitors

(al though the application of conpetition law to such practices in the

United States woul d depend upon whether the agreenment restrains conpetition
bet ween the parties, hinders possible conpetition fromthird parties, or
confers monopoly power giving rise to substantial anti-trust risk); unilatera
or exclusive grant-backs; restrictions after expiry of the agreement on the
use of know how which is no |onger secret; and, in some countries, some
vertical restraints such as vertical price-fixing. The Japanese Qi delines
prohibit * price-fixing of sale and resale prices of protected goods within
Japan * ; however, a licensor is pernmitted to fix export prices or to limt
or prohibit exports * if the licensor has a protected right in the foreign
country, if it has been continuously marketing the itemin that market, or

if it has assigned exclusive rights to a third party.

41. Under many | aws, even though no formal "black list" has been established,
the types of practices permtted would be linmted by the general principle
that an IPR only gives rise to an exenption in respect of restrictions falling
within its scope. Under the Gernman conpetition [aw, for exanple, agreenents
concerning the acquisition or use of patent, utility nodels or protected seed
varieties (as well as know how or trade secret licences as appropriate) are
ineffective in so far as they inpose restrictions on business conduct going
beyond the scope of the PR  However, it is expressly provided that
restrictions pertaining to the type, extent, quantity, territory or period of
exercise of the IPR shall not be deened to go beyond its scope. Several other
types of restraints are acceptable as long as they do not exceed the duration
of the agreenent; these include inter alia price restraints on the protected
obj ect, non-exclusive grant-backs, and restrictions on conpetition outside
CGermany. The conpetition authority nay al so approve an agreenent that does
not unduly lint the freedomof the |licensee or of any other enterprise,

or materially restrain conpetition in the market by the volume of its
limtations. Moreover, in the application of the "inherency doctrine", the
exenption enbodied in this provision has been extended fromthe "primary"
rights granted by the patent laws to rights inferred by nmeans of econonic
analysis fromthe "primry" rights.

42. It isin fact in the application of econonic analysis to the |arge range
of practices falling between the two extrenmes of clear per se legality and
clear per se illegality (so-called "grey lists") that nost difficulties and
controversies have arisen. It is generally accepted that the nere fact of

hol ding an I PR does not in itself signify that the right-holder has a
nonopol y, since there may be substantially equivalent products. But it

has proved difficult to identify whether contractual restrictions not
corresponding to the rights directly conferred by the | PR are accessory to the
rights or are abusive, enabling the right-holder to restrain conpetitionin a
manner not possible if it had directly exploited the IPR  Such difficulties
have been even greater in respect of restrictions in licensing agreenents for
know how or trade secrets, since they are not usually granted exclusive rights
by the State, 42/ so that their protection can only be undertaken through
contractual means (al though uncertainties in this area have been reduced

by the issuing of guidelines under sone conpetition |aws). Mreover, somne
countries have been relatively nore reluctant to allow restraints in |icensing
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agreenments because of concerns about fairness and safeguarding |icensees
freedom of action, as well as adverse effects on technol ogy transfer and on
incentives for licensees to innovate. Difficulties have arisen in particular
in those areas where the precise scope of the rights granted by an I PR is not
clear, or where there are differences in the solutions adopted by countries or
by courts within one country. One such area is copyright and trade secret
protection for new technol ogi es, such as certain aspects of computer
programmes; conpetition issues have arisen in this connection, particularly
where dom nant firnms enjoy copyright protection over aspects of programmes
whi ch have becone industry standards. It is likely that similar problens
will arise relating to the scope of copyright protection of databases and

i nformati on networks, as well as of patent protection of conputer programmes
and of bi ot echnol ogy.

43. There are al so differences in respect of the scope of exclusivity of the
rights of production, sale, inportation and distribution granted by patents.
Under the doctrine of "first sale"” in the United States and "exhaustion of
rights" in the laws of some European countries, after the first sale of a
branded or patented product by a right-hol der, purchasers are entitled to

di spose freely of the product. However, there are inportant differences in
this respect. 1In several civil law countries (particularly in Germany), in
order to ensure the free novenent of goods, exclusive distribution rights
attached to I PRs were considered automatically expended after first
distribution effected by or with the consent of the right-holder within the
country or abroad; if the right-holder inposed restrictive conditions in the
sale or licensing contract, their validity would depend solely on the genera
conpetition | aw, and sub-licensees would not be bound. This principle has
recently been anended to sonme extent in European Union countries; while

i nternational exhaustion of IPRs continues to apply to goods placed on the

mar ket in European Union countries, |IPR owners are otherw se able to bl ock
parall el inports fromother countries. Under European Union |aw, the

exi stence of IPRs is protected, but their exercise to prevent parallel

i mportation fromother nenber States of genui ne goods whi ch have been put

on the nmarket by the right-holder or with his consent (including through
affiliates or unrelated licensees) is contrary to the provisions of the Treaty
of Ronme relating to free novenent of goods, as well as the principle of
exhaustion of rights. In Japan, the principle of "international exhaustion

of rights" is fully applied; in a recent case involving parallel patents in
Germany and Japan, it was held that since the German patent-holder had |egally
transferred title to a legitimte purchaser of the patented product in
CGermany, it could not prevent parallel inportation into Japan and subsequent
sale. 43/

44, In nost comon | aw countries, on the other hand, a sale or licence by the
right-holder within a country will only free the article fromits rights in
the absence of any restrictive conditions in the agreenent (which conditions
woul d be subject to competition controls). Further sales or licences wll

be subject to the sanme conditions even if the subsequent contracts do not
expressly include them since, under the "inplied licence" theory, a
sub-1icensee cannot acquire any better right than that already possessed

by the licensee. Thus, in one case, a Kenyan court ruled that a | oca

di stributor could not inport a pharmaceutical product into Kenya due to
territorial restrictions inposed by a United Ki ngdom patent-hol der on a
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United States licensee fromwhich the distributor had bought the product. 44/
However, under United States conpetition law, conpetition rules may be
enforced agai nst such restrictions in licences if they affect export trade.

In the Pilkington case, for instance, enforcenent action was undertaken by the
United States Justice Departnent against restrictions inposed in |icences of
float glass technology by a British glass manufacturing conpany to American
licensees, restricting geographical and technol ogical field of use, as well as
sub-licences of the technol ogy, and requiring grant-backs of inprovenents,
which allegedly limted both inports of glass into the United States and gl ass
exports fromthe United States 45/ (the United Ki ngdom Governnent has
expressed the viewthat it is not clear that the action taken in this case
could be judged to have a pro-conpetitive effect fromthe point of view of
donestic markets outside the United States or that the arrangenents which

Pil kington agreed with its sub-licences considerably restrained conmpetition in
those narkets). 46/ |In respect of inportation into the United States itself,

i mports of foreign goods made under a licence froma United States trademark
owner are banned; however, parallel inportation of branded goods when the
foreign and donestic trademark owners are the sanme, or are affiliated
conpanies, is legal, as they are under "common control". 47/ In the case of
pat ent ed goods, the principle of exhaustion only applies in respect of first
sale within the United States, but not where the patented product has been
obt ai ned from abroad, even where there is a parallel patent abroad for the
product .

45, Under United States |aw, a patent hol der can designate territories in
which its licensee can sell a patented product even though this would not be
permtted in the case of unpatented products, and exclusive territories can
be carved out for several licensees. Price-fixing between conpetitors in the
context of a patent licence for the price-fixed product is valid in principle,
but there are several inportant exceptions to this rule. Horizonta
restrictions on field of use are valid provided they are inposed on a single
i censee, although exclusive field-of-use licences to several |icensees nay
rai se problenms, as may field-of-use restrictions by a licensor on products
manuf actured by a patented machine or process. The Antitrust Cuidelines for
the Licensing of Intellectual Property accept that there is no presunption
that an I P owner has market power, and that any nmarket power it has does not
oblige it to license the IP. However, the illegal acquisition or maintenance
of market power, or unreasonable conduct in connection with the IP, would be
consi dered anti-conpetitive. The existence of a horizontal relationship (such
as where the parties would be actual or potential conpetitors but for the
licence) is not inherently suspect, but it opens up nore possibilities for
chal l enge by the authorities. To determ ne whether a restraint should be
given per se or rule of reason treatment, it will be assessed whether it can
be expected to contribute to an efficiency-enhancing integration of economc
activity, facilitating the conbination of the IP with conplenentary factors
of production. The rule of reason analysis applied to IP will be the sane
general analysis applied to other fornms of property, although the specific
factors involved, such as the ease of appropriation of IP, or the inportance
of technol ogy or innovation markets in this area, will be taken into account.
Thus, although the principles applicable to licensors' grants of exclusivity
to and anong licensees will be sinmlar to those applicable to conparable
vertical restraints not involving |licensing, ease of appropriation of IP will
justify sone restraints which would ot herwi se be forbidden. A safety zone
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has been defined within which the Departnent will not usually chall enge
alicence' s restraints as long as they are not "facially
anti-conpetitive", 48/ provided the parties' conbined nmarket shares of
each market significantly affected are no nore than 20 per cent.

46. Under European Union |aw, exclusivity clauses in |licensing arrangenents
are subject to econonic analysis; factors which nay lead to their being
accepted include whether they are "open" (not affecting the position of third
parties such as parallel inporters and |icensees for other territories), if
they are for new technol ogy, if they are necessary to provide the licensor
with a fair reward or to encourage inter-brand conpetition, other genera
characteristics of the industry and the technol ogy, and a duration which is
not too long. 49/ The acquisition by a market-dom nating enterprise of an
excl usive patent licence for a process which is exceptionally efficient and
crucial for production is considered to be an abuse if the enterprise thereby
ains to extend its existing technol ogi cal supremacy and to bl ock conpetitors
access to the only equival ent conpeting technol ogy, unless the risks taken

by the enterprise in further devel oping the |icensed technol ogy require
exclusivity. 50/ The European Union has recently adopted * guidelines
relating to the licensing of patents,* know how and * conbi ned |icences,
containing lists of different types of practices which are exenpted (mainly
sol e and exclusive |icences and associ ated export bans), which are acceptable
if not subject to an opposition procedure by the European Conmi ssion, or which
are banned outright; the benefits of the block exenption may be wi thdrawn in
certain circunstances, such as |ack of effective inter-brand conpetition
particularly where the |licensee's narket share exceeds 40 per cent * 51/. In
general , dominance is not considered to arise sinply fromthe possession of an
| PR, and abuse of dominance will not be considered to have occurred where a
practice is inherent to the "specific subject-matter” and "essential function"
of the PR The nere refusal to license an IPR, for exanple, is usually not
initself an abuse, nor is preventing conpetitors from nanufacturing, selling
or inporting products incorporating the I PR w thout consent. However,
arbitrary refusal to supply or to continue production of spare parts, or
unfair pricing of such parts, would constitute abuse 52/ (a controversy is now
occurring in the Union relating to the appropriate scope and duration

of industrial design protection for car spare parts). In exceptiona
circunstances, a refusal to |icense nay anpbunt to an abuse where product

i nnovation is prevented, all conpetition is excluded in downstream markets and
the right-holder's refusal is not justified by its activities. 53/ Causes in
i censing agreenents restraining exports to non-European Uni on countries are
permtted as long as trade within the Common Market is not affected. On the
whol e, conpared with United States |aw, European Union conpetition rules
appear to apply nore stringent conpetition controls over the exercise of |IPRs
wi thin the Conmon Market. However, the sinmilarities between the two |aws are
nore inmportant, as denonstrated by the joint enforcenent undertaken against a
dom nant computer software firmin respect of its use of price-related
Iicensing practices and trade secret or confidentiality agreenents to inhibit
conpetition. 54/

47. The conpetition |aws of devel oping countries and countries in transition
usual |y provide for sonme degree of exenption for |PRs, but the enforcenent
practice necessary to clarify the scope of such exenptions has been very
l[imted. The Venezuelan | aw does not contain any specific nmention of |PRs,
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but guidelines clarify that the inposition or establishnent of Iimtations on
the acquisition or utilization of |IPRs, including technical expertise, may be
given prior authorization by the conpetition authority. Under the Indian |aw,
no order may be nmade with respect to any nonopolistic or restrictive trade
practice to restrict the right of any person to restrain any infringenent of a
patent, or to attach conditions to a patent licence in respect of acts which,
but for the licence, would be an infringenent of the patent; the patent nust
have been granted in India. The prohibition by the Indian conpetition |aw

of resale price maintenance applies to articles covered by a patent or a
trademark. The Polish conpetition |aw 55/ states that it does not prejudice
I PRs, but that it applies to licensing contracts and other actions concerning
their exercise. Separate guidelines have been issued covering |licences, 56/
whi ch foll ow the general approach of the correspondi ng European Union

regul ations. Causes in licensing contracts are divided into those which are
permtted and those that m ght be subject to control under the conpetition

| aw; exanpl es of clauses which nmay be proscribed include no-conpete clauses,
territorial exclusivity clauses and restrictions on export prices or vol unes.
The Republic of Korea's conpetition | aw exenpts activities recogni zed as an
exercise of rights granted under its IP | aws; however, as noted above, there
is a public notice relating to potentially unfair practices in internationa
contracts, including IP and technol ogy |icences.
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Chapter |V

GEOGRAPHI CAL SCOPE OF APPLI CATI ON

48. Al conpetition |aws are applicable on national territory, in accordance
with the principle of territoriality. Sonme conpetition |aws are al so applied
outsi de national frontiers, but there are significant differences in the | ega
doctrines and practices on the basis of which this is done. "Objective"
territorial jurisdiction is asserted by sonme countries, under certain
conditions, in respect of acts fornmed abroad and i npl emented within nationa
territory, irrespective of whether or not there is recourse to | oca

subsi diaries to make contacts with purchasers on national territory.

In the famous Wod Pul p case, 57/ the European Court of Justice asserted
jurisdiction over foreign nenbers of an overseas cartel selling within the

EU nmarket on the basis of objective territoriality; however, this decision has
now been overrul ed on other grounds. But the EU Merger Regul ation applies to
nergers of non-EU conpani es on the basis of a mininumturnover in the EU
irrespective of whether there is physical presence therein, and overseas
nergers anong | arge foreign conpanies are often screened by the EU Conmi ssi on.

49, Under the "effects doctrine", United States conpetition | aws apply

subj ect-matter jurisdiction over "foreign conduct that was neant to produce
and did in fact produce some substantial effect in the United States". 58/
This includes: foreign conduct involving inport trade; foreign conduct,

or overseas nergers, 59/ having a "direct, substantial and reasonably
foreseeabl e" effect on United States inports or trade; cases where export
trade is restrai ned; and cases where RBPs affect the finance or purchase by
the United States CGovernnment of goods or services abroad. |In one case, for

i nstance, the acquisition by a British tel econmunications conpany of a partial
sharehol ding in a United States conmunications firm conbined with the
formation of a joint venture for global tel econunications services, was
initially blocked by the Justice Departnment on the grounds that the venture
woul d give British conpanies an unfair advantage over United States conpanies
in ease of access to the United Kingdomtel ecommunications network, and raise
the price of international telecomunications services; the transaction was
eventual ly permitted when the parties agreed to publish rates, terns and

condi tions of access to the United Kingdom network, and to accept provisions
designed to prevent discrimnination against United States carriers in offering
i nternational services. 60/ The exercise of extraterritorial jurisdiction by
the United States in the application of the effects doctrine is contested by
the United Kingdom which is also concerned about the use by countries of
their conpetition policies to pronote their trade interests. 61/ However,
"comity" considerations will lead to an abstention of exercise of jurisdiction
where there is a "true conflict" between United States and foreign | aw, so
that conpliance with United States |aw woul d constitute a violation of the
other country's |law (mere encouragenment or acqui escence in anti-conpetitive
conduct by a foreign Government will not suffice). Jurisdiction will also not
be exercised overseas if the | egal defences of foreign sovereign inmunity, act
of State, and foreign sovereign conpul sion (of conduct entirely within foreign
territory) are available, while the United States federal conpetition agencies
will take into account cooperation agreenents or understandings with foreign
conpetition agencies in deciding whether to bring proceedings.



TD/ B/ COM 2/ EM 2
page 27

50. It may al so be noted that section 301 of the United States Trade Act

of 1974 provides that trade action can be taken agai nst any goods froma
country that injures United States trading interests by tol erance of
systenmatic anti-conpetitive activities by firms in that country which restrict
access of United States goods or services to purchasing by such firns. One
conpl ai nt nmade under this provision to the United States Trade Representative,
whi ch all eged that the Indonesian Governnent targeted exports of wood
products, encouraged vertical integration of |ogging and processing
activities, and did not pronote conpetition in the |ogging industry or protect
consuners' interests, was dismssed; another conplaint that narket access to

t he Japanese anorphous netal s nmarket was deni ed through a conbi nati on of
targeting and of toleration of RBPs was eventual ly w thdrawn after agreement
was reached relating inter alia to the purchasing by Japanese firms of netals
produced in the United States, or froma |licensee of the conplainant American
firm 62/ Qher provisions of the Trade Act nmay al so be relevant to
conpetition issues; an investigation under the public procurenment provisions
of this Act held that * the * procurenment policies inplenented by the Japanese
Covernment in the construction sector * limted conpetition and facilitated
collusive bidding *. An interesting |inkage between conpetition, trade and

i nvestment policies has al so been made in the United States; as noted in
chapter |1, production joint ventures which are found to be anti-conpetitive
are exenpted fromtreble damages only if the principal production facilities
of the venture are located in the United States.

51. In Germany, the effects principle is also applied in conpetition cases,
but its application is qualified by the public or private international |aw
principles of reasonable forumcontacts and non-interference. Thus, in cases
of overseas nergers, CGerman conpetition law will not be applied if the effect
of the nerger on the German nmarket is relatively insignificant conpared to the
effects overseas; intervention will in any event be undertaken against only
that part of the nerger having "concrete" donmestic effects (i.e. the nerger

of the local subsidiaries). 63/ However, pre-notification for overseas
nergers i s necessary if they produce perceptible and direct donmestic effects
on the German market (even if the firms concerned have no | oca

subsidiaries). 64/ Recently adopted or revised conpetition |laws of EU
countries all proscribe agreenents, including agreenents forned overseas, that
have as their object or effect the distortion of conpetition or the abuse of a
dom nant position on national markets; this has been applied by the French
courts, for exanple. 65/ Australia, Brazil, Canada, Chile, 66/ the Czech
Republic, Peru, Poland and the Sl ovak Republic have al so adopted the effects
principle in their laws. The Republic of Korea's conpetition controls upon
unfair practices in international contracts apply wherever these restrictions
are exercised. 67/ On the other hand, in the United Kingdom enforcenent is
undert aken only agai nst persons carrying on business within the

Uni ted Kingdom discretion as to such enforcenent is exercised in the light of
the United Kingdom Government's views as to the extent of States' jurisdiction
under international law. Under the Indian |law, where any party to an RBP does
not carry on business in India, an order may be nmade with respect to that part
of the practice which is carried onin India. In general, however, the | aws
of nost devel opi ng countries are silent on the question of their applicability
overseas, and there is little experience in this area so far.
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52. Al t hough the objective territoriality and effects principles for
exercising overseas jurisdiction are likely to lead to simlar results in many
cases, certain conduct overseas such as inport cartels or concerted refusals
to buy fromforeign exporters or supply foreign inporters mght well fal

out side the scope of objective territorial jurisdiction but be caught under
"effects" jurisdiction. Differences anong conpetition laws relating to their
applicability or their enforcenent overseas nay also arise in respect of the
scope of personal jurisdiction claimed. The concept of "enterprise unity" is
used in several countries to establish jurisdiction over foreign-based parent
conpani es of TNCs where they exercise the requisite degree of control over
local affiliates. Under United States law, anti-trust suits nmay be brought in
the United States against a foreign corporation transacting business in any
judicial district through an agent or through an affiliated corporation that
isits "alter ego", provided there are mininmumcontacts with the United States
such that due process requirenents are satisfied; 68/ in addition

jurisdiction may al so be asserted overseas over actions overseas by foreign
subsidiaries of United States conpanies (considered to be nationals for this
purpose). Qher differences in conpetition |aws may arise in respect of:

the strength or nature of the effects upon national markets necessary for
jurisdiction to be asserted; the proscription of RBPs undertaken overseas

whi ch have effects upon export trade; the nature and scope of |egal principles
or enforcenent policies which would take foreign interests into account in
extraterritorial application of the law, the willingness to intervene when
effective relief depends upon action outside national territory; the frequency
with which private actions are initiated; evidence-gathering practices; and
the availability of treble damages. |Increasing recourse by firms to new

t el econmuni cati ons technol ogies to comit RBPs across borders should increase
the conplexities of, and the disparities anong, the | egal solutions adopted in
this area.

53. What ever the theoretical jurisdiction of conpetition laws, it would often
be difficult in practice to enforce themoverseas or even to enforce themon
national territory where evidence needs to be obtained fromoverseas. Such
difficulties would particularly be experienced by devel opi ng countries and
countries in transition, given their limted resource capabilities, their

| ack of experience in this area, and the relatively | esser likelihood that
overseas-based firnms will have assets within reach agai nst whi ch enforcenent
can be exercised. Even though devel oping countries and countries in
transition may have |egal provisions in this area sinmlar to those contained
in the laws of some devel oped countries, therefore, there is an inportant

de facto limtation to the actual scope of application of their laws - yet
they may be faced with assertions of conpetition jurisdiction over their
territory by other countries. It nmay be noted in this connection that,
despite the provisions of article E.4. of the Set of Principles and Rules, 69/
no conpetition law is applied to control RBPs undertaken on national territory
whi ch have effects solely on foreign narkets. Explicit statutory exenptions
fromthe application of conpetition |law are provided to export joint ventures
or cartels in several countries, although "spillover" effects of export
cartels upon conpetition in donestic markets would be subject to scrutiny. In
some countries, the exenption only applies if formal notification or

regi stration of the export agreenment is nmade to the conpetition authorities.
Confidentiality is usually maintained regardi ng such
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agreenments even if they have been notified or registered. However, Australia
and New Zeal and have renoved exenptions for export cartels affecting their
bilateral trade. The European Union conpetition [aws would al so apply to any
export cartel based in nenber countries having effects upon other nenber
countri es.

54, Al t hough conpetition laws nornmally apply to inport cartels or other RBPs
ained at inports, account can be taken in some countries of conduct occurring
overseas in deciding whether or not to take action agai nst such RBPs. Under
CGerman law, inport cartels may be authorized if the inporters are faced with
mar ket - domi nating foreign suppliers and if domestic conpetition is not
substantially restrained. In other countries, exenptions have been granted to
joint buying pools to countervail the power of foreign suppliers of sulphuric
acid inmports into the United Kingdom sul phur into Australia, or filns into
Sweden. However, conpetition proceedi ngs can be taken agai nst such buying
pools in some exporting countries; United States conpetition | aw has been
enforced against inport cartels set up overseas to countervail the market
power of Webb-Pomerene associ ations. 70/

55. However, there are several bilateral agreenents (mainly anong devel oped
countries) or CECD reconmendations providing for different forns of
cooperation in this area which would serve to facilitate enforcenent or

to reduce conflicts in cases having effects in nore than one country.

The United States has thus concluded agreenents with Australia, 71/

Canada, 72/ Gernmany 73/ and the European Commission, 74/ while Australia has
al so concl uded a cooperation agreenment with New Zeal and and Germany anot her
agreenment with France. 75/ The Czech Republic, Hungary, the Sl ovak Republic
and Pol and have al so agreed, in their trade and cooperation agreenents with

t he European Uni on, to adopt and apply conpetition enforcenment policy and
procedures sinilar to those applied by the European Conm ssion, and to
cooperate on this basis. 76/ There are similar provisions in the free trade
agreenment concl uded by the European Union with Switzerland, in the Europe
Econonic Area Agreenment with Iceland, Norway and Liechtenstein, and in the

Eur o- Medi t erranean Agreenents whi ch have been concluded with Israel 77/ and

wi th Tunisia (Euro-Mediterranean Agreenments with other countries are currently
bei ng negotiated). The NAFTA Agreenent contains simlar but |ess far-reaching
nmeasures. 78/ Wth variations (depending upon the individual agreenent),

t hese agreenents include such provisions as: notifications of enforcenent
activities; commtnents to take into account the other party's significant

i nterests when investigating RBPs or applying renmedi es agai nst such RBPs
("negative conmity"); consultations to resolve conflicts between respective
laws, policies and national interests; voluntary procedures for exchange of
non-confidential information exchange regardi ng RBPs havi ng a substanti al
effect on the trade of the other party; administrative and judicial assistance
to investigation or enforcenent by another party; and coordinated action in
respect of RBPs in both countries which are related or affect each other
Particularly noteworthy are the "positive comty" procedures contained in the
cooper ati on agreenents between the European Union and the United States and
bet ween Canada and the United States, under which one party nmay request the

ot her to undertake enforcenent against RBPs in the other party's territory
adversely affecting the first party's inportant interests, and the other party
may take such
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enforcenent action if considered appropriate. It may also be noted in this
connection that the United States International Antitrust Enforcement

Assi stance Act of 1994 provides the federal enforcement agencies with the
authority to enter into nmutual assistance agreenents with foreign anti-trust
agenci es or Governments, under which each party may in appropriate cases
assist the other party in collecting informati on and share confidenti al

i nformati on. The OECD has recently adopted a new recomendati on (repl aci ng an
earlier reconmendation) setting forth principles for cooperation in this area,
i ncl udi ng the coordination of investigations, information-sharing, positive
comty and nutual assistance in investigations. 79/
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Chapter V

COVPETI TI ON PCLI CY AND THE URUGUAY ROUND AGREEMENTS
A. Overvi ew

56. As appears fromthe previous chapters, despite the substantia

di fferences anong conpetition |laws and policies, there are now sufficient
broad simlarities in their objectives, content and application ("comon
ground") to formthe necessary substantive basis for strengthened cooperation
A strong inpetus towards the further strengthening of convergence and of

i nternational consultations and cooperation in this area has been provi ded by
t he Uruguay Round Agreements. |n a broad sense, all the provisions of the
Agreenents have a bearing upon conpetition policy, since the internationa
framewor k governing trade obviously deternines the extent of conpetition upon
nati onal markets. Some nmjor features of the Agreenments include: (i) tariff
reductions; (ii) some tightening up of existing disciplines on trade neasures;
(iii) newnultilateral rules to cover agriculture, trade-related intellectua
property rights (TRIPS), trade-related i nvestnent neasures (TRl M5)

and services; and (iv) the interlinkage of all these agreenments wthin

the institutional framework of the newy established Wrld Trade

Organi zation (WO, subjected to a strengthened dispute settlenent mechani sm
Moreover, in sone areas, the Uruguay Round Agreenents provide for further
negotiati ons. Some provisions in the Agreenments which specifically relate

to control of RBPs by firms, and consideration of conpetition factors in the

i mpl enent ati on of trade nmeasures by Governnents, are reviewed below and their
substantive and institutional inplications are discussed. Provisions in those
Agreenents which so far have a limted nmenbership, such as the Agreenment on
Governnment Procurenment, are not covered here. Nor is there any discussion
here about whether the provisions of the GATT 1994 Agreenent relating to
nullification or inpairment of benefits are relevant to non-enforcenent

agai nst RBPs allegedly restricting market access (a case between the

United States and Japan over alleged narket access difficulties in the
Japanese photographic filmmarket for such reasons is currently pendi ng before
a WO di spute settlenent panel). * Those provisions dealt with are an

i mportant exanple of the general recognition in the Agreenments that, in a

gl obal i zed worl d econony, market access is affected not only by trade policies
at the border, but also by economic policies primarily concerned with the
donestic market. As regards conpetition policy in particular, it was
inevitable that its links with trade rules be strengthened, given the
simlarity of its basic objectives with those of trade |iberalization:

t he enhancenment of consuner wel fare and economic efficiency.

B. Trade in goods - State enterprises and
enterprises with exclusive rights

57. Article XVI1 of the General Agreenment on Tariffs and Trade 1994
(GATT 1994, which incorporates the General Agreenment on Tariffs and

Trade (GATT 1947)) contains an undertaking (already existing prior to the
Uruguay Round) by each contracting party that State enterprises or private
enterprises granted exclusive or special privileges (including marketing
boards) shall, in their purchases or sales involving inmports and exports,
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act in confornmity with the trade principle of non-discrimnation, affording
enterprises of other contracting parties adequate opportunity to conpete

for participation in such purchases or sales, unless the goods are for
governmental use. Under the newy adopted Understanding on the Interpretation
of Article XVIIl of the General Agreement on Tariffs and Trade 1994, it is
clarified inter alia that the article applies to exclusive or special rights,

i ncluding statutory or constitutional powers, in the exercise of which the

I evel or direction of inports or exports is influenced through purchases or
sales, but it does not apply to purchases by the enterprise concerned for its
own use. A nain objective of the Understanding is to increase transparency
and to encourage notifications relating to such enterprises to the Council for
Trade in CGoods.

C. Anti-dunping and subsidies

58. The Agreenent on Inplenentation of Article VI (the anti-dunping
agreenment) provides that (art. 3), in determining material injury to a
donestic industry, injuries caused by other factors nust not be attributed to
the dunped inports; factors which are relevant in this respect include trade
restrictive practices of and conpetition between the foreign and donestic
producers. The anti-dunpi ng agreenent al so tightens sonewhat the conditions
to be followed in settling proceedings through undertakings by the exporting
firmto revise its prices or to cease exports at dunped prices (art. 8). The
Agreenent on Subsi dies and Countervailing Measures provides that injury to
donestic industry from "actionabl e" subsidies, 80/ and the inposition of
countervailing duties are to follow the same criteria and procedures as those
under the anti-dunpi ng agreenent (including the deternination of materia
injury).

D. Saf eguards

59. The Agreenent on Saf eguards (which recognizes in its preanble the need to
enhance rather than limt conpetition in international narkets) prohibits and
phases out voluntary export restraints, orderly marketing arrangenents or any
other simlar nmeasures on the export or inport side by Governnents, whether
taken unilaterally or as a result of agreenents or understandings (art. 11).
Exanpl es of measures simlar to such "grey-area neasures" include export
noder ati on, export price or inport price nonitoring schenmes, export or inport
surveill ance, conpul sory inport cartels and di scretionary export or inport
licensing schenmes. It is provided that Menbers shall not encourage or support
t he adoption or mai ntenance by public and private enterprises of equival ent
non- gover nnent al measures. A procedure for conpul sory notification and
consultations is created regarding, inter alia, the decision to apply or
extend a saf eguard neasure; however, notification regardi ng non-government al
neasures is optional. These obligations under the Agreenment do not apply in
respect of specific neasures taken under other Uruguay Round Agreenents, such
as measures taken in relation to the textiles, agriculture, or services
sectors.

E. Licensing of IPRs and parallel inports

60. The TRI PS Agreenent recognizes as a principle (art. 8) that appropriate
neasures, provided they are consistent with the provisions of the Agreenent,
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may be needed to prevent the abuse of intellectual property rights by right
hol ders or the resort to practices which unreasonably restrain trade or
adversely affect the international transfer of technology. Under a specific
provi sion on control of anti-conpetitive practices in contractual |icences
(art. 40), Menbers agree that some licensing practices or conditions
pertaining to intellectual property rights which restrain conpetition may have
adverse effects on trade and may i npede the transfer and di ssem nati on of
technology, and it is provided that nothing in the Agreenent shall prevent
Menbers from specifying in their national legislation |icensing practices or
conditions that may in particular cases constitute an abuse of intellectua
property rights having an adverse effect on conpetition in the rel evant
market, or from adopting (consistently with the Agreenent) appropriate
nmeasures to prevent or control such practices, which may include, for exanple,
excl usi ve grant-backs, prevention of challenges to validity and coercive
package licensing. Article 31 provides for certain conditions to be observed
by Menbers in respect of other use w thout authorization of the right holder,
i ncluding both use by the Government or by third parties authorized by the
Governnent (i.e. conpulsory licences or forfeiture), including a requirenent
that such use should be authorized predoninantly by Menbers for the supply of
their donmestic markets. However, where other use without authorization of the
right holder is permitted to renedy a practice determ ned after judicial or
admi ni strative process to be anti-conpetitive, Menbers do not have to observe
sone of these conditions, including the condition relating to predom nant
supply of domestic narkets.

61. The TRI PS Agreenent al so provides that, for the purposes of dispute
settlenent, nothing in the Agreenent (subject to the provisions on nationa
treatment and nost favoured treatnent) shall be used to address the issue of

t he exhaustion of intellectual property rights (art. 6). The exclusive rights
of use, sale, inportation or other distribution provided for patents by the
Agreenent (art. 28) are subject to the provisions of article 6. The
provisions of the TRIPS Agreenment relating to exhaustion of rights should be
read in conjunction with articles Il and Xl (1) of GATT 1994 (already present
in GATT 1947), respectively providing for national treatnent on interna
taxation and regul ation and prohibiting in principle quantitative restrictions
by contracting parties on inmports from or exports of, goods to another
contracting party; these provisions are subject to the general exception
clause in article XX for certain types of measures, including neasures
"necessary" to secure conpliance with donmestic |egislation "not inconsistent”
with the Agreenment, including those relating to the protection of patents,
trade marks and copyright. As discussed in chapter IIl, in sone countries or
wi thin sone regions, an | PR owner cannot control the subsequent distribution
of a protected product after its first sale in the domestic narket, but can
control inportation after first sale in foreign markets. The conpatibility of
this with the requirenments of GATT 1994 woul d therefore depend upon whet her
the right to prevent parallel inmports was necessary to secure conpliance with
| PR | egi sl ation, and upon whether such |egislation was conpatible in this
respect with GATT 1994. 81/

F. TRIM

62. The Agreenent on Trade Rel ated Aspects of |nvestnent Measures (art. 9),
whi ch applies to trade in goods only, forbids investment neasures inconpatible
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with the GATT provisions relating to national treatnment and genera

elimnation of quantitative restrictions. Such neasures include requirenents
for foreign investors relating to local content, trade bal ancing, foreign
exchange, or donestic sales. The Agreenent provides that, after not |ess than
five years of its date of entry into force, the Council for Trade in CGoods
shall review its operation and, as appropriate, propose anmendnents. In the
course of this review, the Council shall consider whether the TRI M5 Agreenent
shoul d be conpl emented with provisions on investnment policy and conpetition

pol i cy.

G Trade in services

63. Article VII1 of the General Agreenment on Trade in Services (GATS)

provi des that each Menber shall ensure that any nonopoly supplier of a service
inits territory does not, in the supply of the nonopoly service in the

rel evant market, act in a nmanner inconsistent with that Menber's obligations
relating to nost favoured treatnent of services and service suppliers of
nmenber countries and specific commitnents (relating to narket access, nationa
treatment and other additional conmitrments 82/). \Where a nonopoly supplier
conpetes, either directly or through an affiliated conpany, in the supply of a
service outside the scope of its nonopoly rights and which is subject to the
Menber's specific conmitnents, the Menber shall ensure that such a supplier
does not abuse its nonopoly position to act in its territory in a manner

i nconsi stent with such specific conmtnments. These provisions also apply to
cases of exclusive service suppliers where a Menber, formally or in effect,

aut hori zes or establishes a small nunber of suppliers and substantially
prevents conpetition anong these suppliers inits territory. Under

article IV, the increasing participation of devel opi ng country Menbers in
world trade is to be facilitated through negoti ated specific commtnents
relating inter alia to the inprovenent of their access to distribution
channel s and i nformati on networks.

64. Under the Annex on Tel ecommuni cations, there are specific provisions on
access to and use of tel ecomunications transport networks and services which
recogni ze tel econmuni cations' dual role as a distinct sector and as the
underlying transport means for other economic activities. Menbers have

to ensure inter alia that service suppliers of another Menber are both:
"accorded" access to and use of public tel ecommunications transport networks
and services on reasonabl e and non-discrimnatory conditions for the supply of
a service included in its schedul e; and "have" such access and use, including
by ensuring such suppliers are pernitted to purchase or |ease and attach

equi prent interfacing with the network which is necessary for the supply of
their services, and to interconnect their private circuits with public or

ot her private networks and services. However, basic tel ecomunications are
exenpted fromthe obligations relating to nost favoured nation treatnent.
Further negotiations on this sector * have failed to reach agreenent for the
time being, but will be resuned in January 1997.

65. The Under st anding on Commitments in Financial Services enables
participants in the Uuguay Round to take on conmitnents with respect to
financial services by neans of an alternative approach, including commtnents
relating to market access and non-di scrim nation. The Understandi ng provides
for the scheduling of existing nmonopoly rights, and requires nenbers to
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endeavour to elimnate themor reduce their scope. Menbers are to ensure that
financial service suppliers of other Menbers are to be accorded nost favoured
nati on treatnment and national treatnent as regards the purchase or acquisition
of financial services by public entities inits territory. Wen nmenbership or
participation in, or access to, any organization or association is required or
provides privileges or advantages, Menbers shall ensure that such entities
accord national treatnment to financial service suppliers of other Menbers.
Further negotiations * in this area * have resulted in an interimagreenent

wi t hout the nmenbership of all parties, and a decision will be taken by
Decenber 1997 as to whether there will be fresh negotiations.

H  Special consultations and dispute
settlenent rights and obligations

66. In a 1960 decision relating to RBPs in international trade, 83/ the GATT
Contracting Parties recogni zed that RBPs m ght hanper the expansion of world
trade and the econonic devel opnent of individual countries. They m ght
thereby frustrate the benefits of tariff reduction and renoval of quantitative
restrictions or otherwise interfere with the objectives of the GATT.

I nternational cooperation was needed to deal effectively with RBPs in

i nternational trade, although the Decision stated that, in the circunstances
at that tine, it would not be practicable for the Contracting Parties to
undertake any form of control of RBPs or to provide for investigations.

Provi sion was nmade for consultations anong Contracting Parties on a bilatera
or multilateral basis as appropriate. The party to whom a request for
consultations is addressed is to accord synpathetic consideration to such

a request and to afford adequate opportunity for consultations with the
requesting party, with a viewto reaching nutually satisfactory concl usi ons.

If it agreed that harnful effects were present, it was to take such neasures
as it deened appropriate to elininate these effects. The outcone of any such
consul tations was to be conveyed to the Contracting Parties. This

consul tation procedure is being used in the current dispute between

the United States and Japan referred to above.

67. Under the TRIPS Agreenent, two types of procedures for consultations in
respect of RBPs are established. On the one hand, a Menber is to enter, upon
request, into consultations with any other Menber having cause to believe that
a national or domiciliary of the Menber to which the request is addressed is
undertaking practices in violation of the requesting Menber's |egislation on

t he subject, and which w shes to secure conpliance with such legislation; this
is without prejudice to any action under the law and to the full freedom of
ultimate decision of either Menber. The Menber to which the request is to be
addressed is to supply relevant information, under conditions simlar to those
under article I X of the GATS, as described below. On the other hand, a Menber
whose national or domiciliary is subject to proceedings in another Menber
concerning alleged violations of that other Menber's |l egislation on the
subject is to be granted, upon request, an opportunity for consultations

by the other Menber under the sane conditions as the first procedure.

68. There are two separate provisions in the GATS relating to consultations
or nmonitoring. Under the article VIII procedures applicable to nmonopoly or
excl usi ve suppliers of services, upon receipt of a conplaint by another
Menber, the Council for Trade in Services may request information froma
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Menber relating to a nonopoly supplier's conduct, while Menbers must notify
the Council of grants of new nonopoly rights regarding services covered by
their commitnments. Under article | X (which applies to cases other than those
falling under article VIII), Menbers recognize that certain business practices
of service suppliers may restrain conpetition and thereby restrict trade in
services, and undertake to enter into consultations, at the request of any

ot her Menber, with a viewto elimnating such practices. The Menber shal
accord full and synpathetic consideration to such a request and shall supply
rel evant publicly avail abl e non-confidential information, as well as other

i nformation (subject to its donmestic laws and to the concl usion of a

sati sfactory agreenment concerning the safeguarding of its confidentiality).
Conpared to the 1960 GATT decision applying to trade in goods, the article I X
obligations of the GATS do not expressly state that Menbers should attenpt to
reach mutual ly satisfactory conclusions or to take such nmeasures as they deem
appropriate to elimnate harnful effects of RBPs. However, it is true that
the consultations are with a viewto elimnating the RBPs in question, and
that there is an obligation to supply information which is not there in

t he 1960 deci sion.

69. Under article XXIII of GATT 1994, contracting parties can conplain of
nullification or inpairnment of benefits under the Agreenment as a result of the
failure of another contracting party to carry out the obligations under the
Agreenent, the application of any measure whether or not it conflicts with the
Agreenent, or the existence of any other situation. Under the correspondi ng
provision in GATT 1947, a request was rmade by the European Economi ¢ Comunity
in 1983 for the establishment of a panel because the benefits of trade
negoti ati ons with Japan had allegedly been nullified and inpaired by,

inter alia, the concentration and interlinking of the structure of production,
finance and distribution in Japan, which nade it difficult for foreign
suppliers to establish distribution channels. 84/ However, this panel request
was eventual ly dropped, so the questions of whether GATT benefits m ght be
nullified or inpaired on such grounds, or of the specific obligations

i ncumbent upon contracting parties in this connection, have never been
clarified.

I. Ilnplications

70. The provisions relating to conpetition policy contained in the U uguay
Round Agreenents reflect a realization that, in an increasingly globalized
worl d, national conpetition policies need to be conplenmented by action at the
international level to protect and pronote the vitality of conpetition in the
gl obal narket. There has been a substantial encroachnment upon the traditiona
principle that national authorities should only be concerned with the effects
of RBPs on their own markets (or, under United States law, with effects upon
export opportunities as well). Under GATT 1994 and the GATS, for instance, it
appears that obligations are placed upon contracting parties to take measures
to control State enterprises and/or enterprises with exclusive rights, with
the primary objective of inproving market access for firms of other
contracting parties, irrespective of whether or not RBP controls night

ot herwi se be necessary to enhance consuner welfare or efficiency - although it
is of course true that neasures ained at inproving market access for foreign
suppliers would often al so benefit |ocal consuners and inprove efficiency.

Mor eover, the rules of the international trading system are becom ng
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i ncreasingly extended to cover conduct by enterprises, and not just by
CGovernments - although it is true that enterprise conduct such as dunping or
discrimnation by State enterprises or enterprises with exclusive rights was
al ready covered before, and although Governnents continue to renmain the direct
addressees of trade rules. Specific principles that appear to be reflected to
a greater or |lesser extent in some of the Agreenents include the foll ow ng:
CGovernment s shoul d not del egate their powers to regulate their trade (or their
markets) to firns; private restraints on trade should thus be controlled (in
some areas), or at |east not encouraged or supported (in other areas); there
shoul d be transparency in this respect; contracting parties should, in

appl ying their conpetition laws and policies in sonme areas, take into account
the trade interests of other contracting parties, particularly in respect of
enterprises with nonopoly or exclusive rights; international cooperation is
needed to deal effectively with, or elimnate, RBPs restraining internationa
trade; and Governnents shoul d therefore consult and cooperate to tackle
problens arising in this area. Conpetition policy obligations are now well
integrated into the rules of the international trading system G ven the
conti nui ng process of economi c globalization, as well as the ongoing process
of negotiations in the post-Uuguay Round framework, it is inevitable that
conpetition and trade policies will be brought even cl oser together

71. However, the extent to which the different Uruguay Round Agreenents

refl ect conpetition principles does not appear to be conpletely uniform The
links with sone conpetition issues are explicitly recogni zed in sone areas,
but ot her conpetition issues which may arise in these areas do not appear to
be covered, while conpetition issues which may arise in other areas also do
not appear to be covered. The TRIPS Agreenent has strengthened the rights of
I PR hol ders, but nore efforts may be necessary to address the potential for
abuse of such rights, as well as to clarify what nmay be considered to be
abuse, both within or outside the context of |icensing agreenents. There may
al so be a need to clarify the inportant questions of exhaustion of rights
(including in relation to parallel inports), national treatnment, quantitative
restraints upon trade and the use of IPRs to facilitate international market
segnentation and price discrimnation (outside the IP context, the contro

of price discrimnation through anti-dunping neasures is authorized by the
Uruguay Round Agreenments). There may be an asynmetry in the manner in

whi ch the TRI M5 Agreenent forbids trade-distorting investnment mneasures by
Governments, but does not address (in contrast with other agreenents) RBPs by
firms having equivalent effects - however, there is roomfor further efforts
in this respect, given the conm tnment under the Agreenent to consider |ater
whet her it shoul d be suppl enented by conpetition policy provisions. *

72. al/ Insufficient account al so appears to be taken in the U uguay Round
Agreenents of the interrelationshi ps between the conpetition and trade

a/l Inits comments on the previous version of this study, the
United States Justice Departnent stated that it contained "... nunerous
statements about trade laws (e.g. in paras. 73-75) that clearly fall outside
t he conpetence of the IGE, and thus should al so be deleted". Paras. 73-75 of
t he previous version of this study correspond to paras. 72-74 of the present
version. The Departnent al so requested that paras. 6-8 and 77-81 of the
original version be deleted as they contained "nmany ... objectionable
suggestions for multilateral agreenments on trade and conpetition issues”;
t hese paragraphs have been del et ed.
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policies practised in inporting and exporting countries, and of the nmanner in
whi ch governnental rules and restrictions can facilitate RBPs within the same
country. Little account is taken, for exanple, of the nmanner in which
governnental regulation of the distribution sector can facilitate exclusionary
di stribution structures and practices (although it is true that the GATS
refers to the inprovenent of devel oping countries' access to distribution
channel s and i nformati on networks, w thout specifying the nmeasures necessary
for this purpose). Nor is the manner in which trade nmeasures can facilitate
col l usi on between donestic firns, between foreign exporters, or between
donestic and foreign producers adequately taken into account, although linited
neasures are taken in respect of collusion between donestic and foreign
producers only (through the conditions established by the anti-dunping
agreenent relating to price undertakings to settle anti-dunping

proceedi ngs). 85/ *

73. In the anti-dunping agreenent and in the Agreenment on Subsi di es,
conpetition and consunmer wel fare considerations still do not appear to receive
adequat e consi deration, even though dunping is essentially the sane as

di scrimnatory pricing across borders, and even though it is often alleged
that it is predatory (simlar to the RBP of predatory pricing) *. It is true
that, under * both these agreenents, conpetition factors are relevant for
determ ning causality of injury to domestic industry, but there is no

requi renent that the decision whether or not to grant anti-dunping protection
or what specific remedies to grant, should take into account the effects upon
conpetition in the donmestic market. The two agreenents al so do not adequately
address the potential for the abuse of anti-dunping or countervail proceedi ngs
to harass exporters. It may be noted in this connection that the OECD Counci
recomended that care should be exercised that proceedi ngs under | aws dealing
with unfair trading practices, especially proceedings initiated by
enterprises, are not msused for anti-conpetitive purposes. 86/ The

relati onship between anti-trust and international trade neasures (including
anti-dunping, "anti-subsidy" countervailing duties and safeguards), is
implicitly recognized in the United States Antitrust Enforcenent Guidelines
for International Operations 1994. |In fact, within the European Union, and

in trade between Australia and New Zeal and, conpetition |aws or policies are
applied instead of anti-dunping nmeasures. However, while conpetition
authorities in sone countries may have intervened successfully in some cases
to advocate greater attention to conpetition principles in undertaking trade
neasures, they have often been unsuccessful, particularly as it is difficult
for a country to undertake unilateral efforts in this respect without

equi val ent efforts by trading partners.

74. To support and conpl enent the efforts of conpetition authorities at the
nati onal |evel, conplenmentary nmechani snms are needed at the nultilatera

| evel to address both RBPs affecting international conpetition such as
"hard-core" export cartels or other collusive practices (which are either
presuned to be anti-conpetitive, subject to some exenptions, or which are

not usually subject to extensive economnmic analysis 87/), and protectionist
nmeasures by Governnents distorting conpetition and trade. For the latter

pur pose, trade regi mes m ght be encouraged to draw upon conpetition policies
greater enphasis upon consuner welfare and efficiency to nmitigate the
pro-producer bias of trade policies in such areas as safeguards, anti-dunping
or countervail of subsidies, thus enabling the "market access" concerns of
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bot h producers and consumers (or exporting and inporting countries) to be
taken into account. The adoption of a systematic and conprehensi ve approach
to the range of issues in the interface between conpetition and trade
policies, including both private and governmental restraints upon trade, is
necessary in order to consolidate and expand upon the progress achieved in the
Uruguay Round Agreements in a bal anced manner

75. Fol l owi ng the reduction of governnmental trade barriers to be brought
about by the Uruguay Round Agreenents, efforts to tackle private trade
barriers would al so be a logical further step, in order to prevent the
benefits for conpetition of trade liberalization frombeing reduced by the
"privatization" of trade barriers - indeed, the | owering of governmnental
barriers to market entry may | eave devel oping countries in particular nore
exposed to cross-border private restraints needing to be tackled through
international action. It is likely that the changes in the framework for

gl obal conpetition and trade brought about by the Uruguay Round Agreenents,
such as the conmitnent by Governments not to authorize or encourage (but not
to prevent) RBPs having effects equivalent to voluntary export restraints or
orderly marketing arrangenents, while generally increasing potentia
conpetition in international markets, would * also |ead enterprises to

i ncrease efforts * to circunvent the effects of trade liberalization through
resort to RBPs. Mboreover, changes in technology and in nmarketing strategies
may | ead enterprises to practise new variations or even new types of RBPs
across borders, whose effects may be reinforced by the continuing trend
towards international nergers, joint ventures and strategic alliances. Taken
together with the continuing process of globalization and liberalization, this
will nmake it increasingly essential for conpetition authorities to have access
to informati on about market operators and market conditions in other countries
(taking into account the issue of information disclosure for the purpose of
assessi ng conpetition issues, how such disclosure may conflict with the
protection of inportant national interests, and appropriate respect of
confidential information and busi ness secrets), as well as detail ed

i nformation about conpetition |aws, policies and enforcenent in other
countries. The cases reviewed in TD/RBP/CONF. 4/6 confirmthat there is a

real need for action in this area, as does the case between the United States
and Japan pendi ng before a WO di spute settl enment panel

76. The need to take action in the area of RBP control (but not of the
conpetition aspects of trade rules) has been recognized in a conmuni cation by
t he European Commission to the EU Council of M nisters, which suggests that
the Conmmunity should prepare a position for the WO Mnisterial neeting in

Si ngapore in Decenber 1996, which woul d propose to WIO Menbers that a Wrking
Party be established to conduct exploratory work on the devel opnent of an

i nternational framework of conpetition rules. 88/ The proposal suggests that
such a franmework could include, in particular, a conmtnent by all countries
to adopt donestic conpetition rules and enforcenent structures, an instrunent
to allow information to be exchanged between conpetition authorities of a
limted nunber of countries, an instrument to request action on foreign

mar kets, and an intergovernnmental dispute settlenment nmechani sm the proposa
further suggests that OECD and UNCTAD be requested to pursue their work on
trade and conpetition taking account of devel opnents in WO, *
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Not es

1/ Paragraph | (a) of the Agreed Conclusions states that, in order to
assist the Third Review Conference in its work, the Goup of Experts requests
t he UNCTAD secretariat to prepare a draft study on the scope, coverage and
enforcenent of conpetition laws and policies in nmenber States and anal ysis of
t he provisions of the Uruguay Round Agreenents relevant to conpetition policy,
including their inplications for devel oping and other countries, in accordance
with the outline as contained in TD/ B/ RBP/ 105, and taking into account the
conments made during that session of the Goup of Experts. See the "Report
of the Intergovernnmental G oup of Experts on its fourteenth session”

(TD/ B/ 42(1)/3).

2/ See chapter | of the note entitled "Preparations for the Third
United Nations Conference to Review All Aspects of the Set of Principles and
Rules for the Control of Restrictive Business Practices" (TD B/ RBP/ 105).

3/ See the "Report of the Third United Nations Conference to Review All
Aspects of the Set of Multilaterally Agreed Equitable Principles and Rules for
the Control of Restrictive Business Practices", 13-21 Novenber 1995,

TD/ RBP/ CONF. 4/ 15.

4/ Witten comments were received fromthe Governnments of Japan,
United Kingdom and the United States.

5/ See "Basic objectives and provisions of conpetition |aws and
policies" (TDITD/ 15). See also "Draft conmentaries to possible elenents for
articles of a nodel |aw or laws" (TD/ B/ RBP/ 81/ Rev. 4).

6/ Antinonopoly Law, Decree-Law No. 211, 1973.

7/  Ordinance No. 86-1243 of 1 Decenber 1986 concerning freedom of
pricing and conpetition.

8/ The Law to Pronote and Protect the Exercise of Free Competition of
30 Decenber 1991.

9/ Under the Act Against Restraints of Conpetition of 27 July 1957.

10/ Information provided by the Japanese Governmnent.

11/ See National Cooperative Production Act of 1993 (HR 1313), adopted on
10 June 1993.

12/ A unique distinction is nmade between cooperative and concentrative
joint ventures under European law, the latter would be dealt with under the
Mer ger Control Regul ation.
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13/ Monopoly Regul ation and Fair Trade Law 1980, Law No. 3320 of
31 Decenber 1980, and the Enforcenent Decree of the Law, No. 10267 of
1 April 1981.

14/ See "Conpetition and trade in the post-U uguay Round"
(UNCTAD/ | TDY 11), consultant report prepared for the UNCTAD secretariat by
M. Kyu Uck Lee.

15/ Ibid.

16/ The Conpetition and Fair Trading Act No. 18, 1994.

17/ See A J. Jatar, "lInplenmenting conpetition policy in recently
i beralized economes: the case of Venezuela" (mneo), Caracas, Cctober 1993.

18/ See "Handbook on Restrictive Business Practices Legislation”
(TD/ B/ RBP/ 49) .

19/ Federal Law on Economic Conpetition of 24 Decenber 1992.

20/ No. 4064/89, O J. L 257/13 (1990).

21/ See "Japan criticizes CD prices", Financial Times, 25 July 1995.
22/ The Monopolies and Restrictive Trade Practices Act 1969.

23/ See the French/West African Shi powners' Conmittees and CEWAL Liner
Conferences, reviewed in the UNCTAD study on "Restrictive business practices
that have an effect in nmore than one country, in particul ar devel opi ng and
other countries, with overall conclusions regarding the issues raised by these
cases" (TD/ RBP/ CONF. 4).

24/ See "The role of competition policy in economic reforns in devel oping
and ot her countries" (TD B/ RBP/ 96/ Rev. 2).

25/ See Antinonopoly Office, "Conpetition |law and policy in Pol and
(1990-1993)", Warsaw, January 1994.

26/ See United States v. Pan American Wrld Airways Inc., 193 F. Supp. 18
(S.D.N. Y. 1961).

7/ See Jatar, op. cit.

28/ Law for Countering Unfair Conpetition, adopted on 2 Septenber 1993.

29/ See article 92 of the Treaty of Rone. The Treaty al so prohibits all
restrictions on the free novenent of goods and services and all restrictions
on freedom of establishnment within the conmon narket.
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0/ Such as those of the United Kingdomand the United States.

31/ Such as those of France, Germany, Hungary, India, Jamaica, the
Republi ¢ of Korea, the Russian Federation, Sri Lanka, or Venezuel a.

32/ See "Conpetition and trade ...

3/ Act on the Prohibition of Unfair Market Practises 1991.

34/ International Association of Machinists and Aerospace Wrkers v.

Organi zation of Petrol eum Exporting Countries, 477 F. Supp. 553
(C.D. Cal. 1979).

35/ See Al um nium Products (1987) 3 CML.R 813.

36/ Reviewed in TD/ RBP/ CONF. 4/ 6.
7/ See Conmi ssion decision 907417/ ECSC.

38/ See, for exanple, section 3 of Zanbia's Conpetition and Fair Trading
Act 1994.

9/ See the Fair Conpetition Act 1993.

40/ Guidelines for the Regulation of Unfair Practices with Respect to
Pat ent and Know how Li censing Agreenents of 15 February 1989.

1/ See "Japan criticizes CD prices", Financial Tinmes, 25 July 1995.

42/ The termtrade secrets covers both industrial and conmerci al
know how. Under the | aws of sone states of the United States, trade secrets
are granted a formof protection anal ogous to |PRs.

43/ Racinmex Japan Co. and Jap Auto Products * Co. v. BBS Kraftfahrzeug
Techni k AG (the Al um nium Wheel case), Tokyo H gh Court No. 3272 of 1994. The

case i s under consideration on appeal.

44/ Beecham Group v. International Products Ltd., quoted in D. d adwell,
"The exhaustion of intellectual property rights", 12 European Intellectual

Property Review (1986), p. 368.

45/ See U.S. v. Pilkington plc, 7 Trade Reg. Rep. (CCH) 50758 (D. Ariz.
1994) Consent Decree. This case is reviewed in the UNCTAD study on
"Restrictive business practices that have an effect in nore than one
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