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CHAPTER 11

UNITY OR DI VERSITY OF THE LEGAL REG ME FOR RESERVATI ONS TO TREATI ES
(reservations to human rights treaties)

55. This chapter relates to item| of the general outline proposed on a
provi sional basis in chapter | above. ® |Its object is to determine if the
rules applicable to reservations to treaties, whether codified in articles 19
to 23 of the 1969 and 1986 Conventions, or customary, are applicable to al
treaties, whatever their object, and in particular to human rights treaties.

(a) Necessity and urgency of consideration of the question by the
Conmi ssi on

56. As recal | ed above, the question was raised with sone insistence both in
the Conmission at its forty-seventh session and in the Sixth Cormittee of the
General Assenbly at its fiftieth session. 7 |t is easy to understand these
concerns.

57. Their origin doubtless lies in initiatives in respect of reservations
taken recently by certain nonitoring bodies established by human rights
treaties, which in recent years have considered thenselves entitled to assess
the permissibility of reservations fornulated by States to the instruments
under which they are established, and, where appropriate, to draw far-reaching
concl usi ons from such observati ons.

58. The origins of this devel opnent nmay be found in the practice of the

Conmi ssion and of the European Court of Human Rights, which, in severa

signi ficant decisions, have noted that a reservation (or an "interpretative
decl aration" which, on analysis, proves to be a reservation) was inpermssible
or did not have the scope attributed to it by the respondent State, and have
drawn the concl usions both that the State concerned could not invoke the

i mpermi ssible reservation before themand that the State was no | ess bound by
its ratification of the Rone Convention. 8 The Inter-Anerican Court of Human

®  See para. 37.
® See above, paras. 10 and 12, and footnotes 19 and 22.

80 See the cases of Teneltasch v. Switzerland (European
Commi ssion of Human Rights, 5 May 1982, Yearbook of the European
Convention on Human Rights, vol. 31, p. 120); Belilos V.
Switzerland (European Court of Human Rights, Series A vol. 132,
p. 1, 29 April 1988), Chrysostonps et al. v. Turkey (European
Commi ssion of Human Rights, 4 March 1991, Revue universelle des
droits de |'home, 1991, p. 193); E and M. v. Austria (European
Commi ssion of Human Rights, 6 Septenber 1994); G adinger V.
Austria (European Commission of Human Rights, 19 May 1994;
European Court of Human Rights, 23 October 1995); Loizidou V.
Turkey (European Court of Human Rights, Series A vol. 310, p.1,
23 March 1995); and Fischer v. Austria (European Court of Hunman
Rights, 26 April 1995). These decisions are analysed in nore
detail in sect. 3 of this chapter.




Ri ghts has taken a sinilar position. 8

59. The nonitoring bodi es established by human rights treati es concl uded
under United Nations auspices, traditionally cautious in this regard, % have
t hereby been encouraged to be sonewhat bol der

The persons chairing the human rights treaty bodi es have tw ce expressed
their concern at the situation arising fromreservations to treaties under
their scrutiny and recomended that those bodies should draw the attention of
States to the inconmpatibility of some of those reservations with the
applicable law, @&

The Conmittee on the Elimination of Discrinmination against Wnen anmended
its guidelines on the preparation of initial and periodic reports by the
i nclusion of a section indicating the formin which States parties making
reservations were to report them & and

"Wl comed the request of the Sub-Comi ssion on Prevention of
Di scrimnation and Protection of Mnorities of the Comm ssion on Human Ri ghts,
inits resolution 1992/3 on contenporary forns of slavery, to the
Secretary- General :

'"To seek the views of the Committee on the Elimnation of
Di scrim nation agai nst Wnen and the Conmi ssion on the Status of Wnen on
the desirability of obtaining an advisory opinion on the validity and
| egal effect of reservations to the Convention on the Elimnation of A
Forns of Discrimnation against Wnen [...]"'

"[and] decided that it should support steps taken in conmon wi th other
human rights treaty bodies to seek an advisory opinion fromthe Internationa
Court of Justice that would clarify the issue of reservations to the human
rights treaties and thereby assist States parties in their ratification and
i mpl ement ati on of those international instrunents. Such an opinion wuld al so
help the Committee in its task of considering the progress nmade in the

81 Inter-American Court of Human Rights, The effect of
reservations on the entry into force of the Anmerican Convention
(arts. 74 and 75), advisory opinion OC2/82 of 24 Septenber 1982,
Series A, No. 2; and Restrictions to the death penalty (arts.
4(2) and 4(4)), advisory opinion OC-3/83 of 8 Septenber 1983,
Series A No. 3.

82 See bel ow sect. 3, paragraph 1.

8 See the reports of the fourth and fifth neetings of
persons chairing the human rights treaty bodies, A 47/628,
10 Novenber 1992, paras. 36 and 60-65, and A/ 49/537, 19 Cctober
1994, para. 30.

84 See fifteenth session, 15 January-2 February 1986,
Guidelines regarding the form and content of initial reports of
States parties, CEDAWC 7/ Rev. 2.




i npl eent ati on of the Convention"; %

Above all, perhaps, the Human Rights Committee, on 2 Novenber 1994,
adopted its "General Conment No. 24 on issues relating to reservations made
upon ratification or accession to the Covenant or the Optional Protocols
thereto, or in relation to declarations under article 41 of the Covenant”, in
which it took a clear position in favour of a broad view of its own powers to
exam ne the conpatibility of such reservations and declarations with the
pur pose and object of the International Covenant on Gvil and Politica
Ri ghts. &

60. These positions have provoked sone di squi et anong States and drawn strong
criticismfromsonme of them 8 probably linked to the review of the question
of reservations to treaties being undertaken in various forums, in particular
the Council of Europe. &

61. It is thus certainly not redundant for the International Law Comi ssion
to take a position on these questions at an early date. The position of the
Speci al Rapporteur, which induced himto amend sonewhat the order in which he
proposed to take up the questions raised in connection with the matter
entrusted to him does not spring fromany desire to follow a trend.

62. While it is obviously fundanental for human rights bodies to state their
vi ews on the question, the Conm ssion nmust al so nake heard the voi ce of

8 Report of the Conmittee on the Elinmination of
Discrimnation against Wnen, (twelfth session), Al 48/ 38,
28 May 1993, paras. 3 and 5.

86 See CCPR/ C/ 21/ Rev. 1/ Add. 6, 11 Novenber 1994.

8 See, in particular, the extrenely critical remarks on
CGeneral Comrent No. 24 by the United States of Anerica, the
Uni ted Kingdom (reproduced in the nineteenth Report of the Hunman
Rights Committee to the General Assenbly, A/50/40, pp. 131 and
135) and France (to appear in the 1996 Report, A/ 51/40).

88 See in particular recomendation 1223 (1993) on
reservations by nmenber States to Council of Europe conventions,
adopted by the Parlianentary Assenbly on 1 October 1993, and the
recommendati on of the Comnmttee of Mnisters on the sane question
of 17 February 1994, and the work of the Commttee of Legal
Advisers on Public International Law (CAHDI) at its neeting of
21 and 22 March 1995 (cf. Meeting Report, CAHDI (95)5, paras. 23-
34); at the conclusion of the neeting it was decided that "[t] he
Secretariat wll submt this docunment [i.e. a working paper
subm tted by the Austrian del egation, CAHDI (95)7], together wth
a copy of the neeting report to the Special Rapporteur of the
ILC, indicating at the sane tine that the CAHD takes a keen
interest in this issue and was wlling to contribute to the
study. This itemw || be kept on the agenda for the Spring 1996
neeting of the CAHDI when first indications wll have been
recei ved on how the ILC study was progressing”.




international law ® in this inportant domain, and it would be unfortunate for
it not to take part in a discussion which is of concern to the Comi ssion
above all: on the one hand, the questions raised by States and human rights
bodies relate to the applicability of the rules on reservations codified by
the 1969 Vi enna Convention, in the drafting of which the Conm ssion played
such an influential role; on the other hand, under its statute, the Conmi ssion
"shall have for its object the pronotion of the progressive devel opnent of
international law and its codification", % neaning "the nore precise
formul ati on and systemati zation of rules of international lawin fields where
there has al ready been extensive State practice, precedent and doctrine". %
These two aspects are at the centre of the debate, one of the prerequisites
being to determine whether the problemarises in terns of codification or of
progressive devel opnent.

63. G ven the opposing views which have energed, the Special Rapporteur
consi ders that the Comm ssion mght usefully seek to clarify the terns of the
problemas it arises with respect to general public international |aw and
adopt a resolution on the question which could be brought to the attention of
States and human rights bodies by the General Assenbly. A draft resolution
along these lines is included in the conclusion of this chapter

(b) Ooj ect and plan of the chapter

64. However, since the function of the International Law Commission is to
contribute to the codification and progressive devel opnent of internationa

| aw as a whole, and as the question of "reservations to treaties" covers
treaties as a whole, it seens appropriate to resituate the specific problens
rai sed by reservations to human rights treaties in a broader context and to
consi der the nore general question of the unity or diversity of the |ega
regime or reginmes applicable to reservations.

65. A first elenent of diversity could stemin this respect fromthe
opposi tion between treaty nornms laid down in articles 19 and 23 of the 1969
and 1986 Vienna Conventions ° and customary rules in this area. There is,

8 Inits fornulation of General Comment No. 24, the Human
Rights Commttee did not focus its attention on the general rules
of international |law on reservations but on the 1966 Covenant
itself; cf. the coment by Ms. Hggins who criticized the
initial draft for nmaking excessive reference to the Vienna
Convention on the Law of Treaties in conparison wth the
Covenant, which should be the central concern of the Committee
(CCPR/ C/ SR. 1366, para. 58).

% Article 1, para. 1.
" Article 15.

2 It would appear prudent to leave to one side, at this
stage, the problens raised by article 20 of the 1978 Vienna
Convention on Succession of States in respect of Treaties;
besides the fact that a consensus seens to have enmerged wthin
the Comm ssion that it is not a priority problem (see above
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however, no reason to make such a distinction: while it can doubtless be

mai ntai ned that at the tinme of their adoption the Vienna rul es stenmed, at
least in part, fromthe progressive devel opnment of international |aw rather
than its codification in the strict sense, that is certainly no | onger true
today; relying on the provisions of the 1969 Convention, confirmed in 1986,
practi ce has been consolidated in customary norns. ° [In any event,

not wi t hst andi ng t he nuances which nay be ascribed to such an opinion, % the
concern expressed by Conmission nmenbers as well as within the Sixth Committee
of the General Assenbly to preserve what has been achi eved under the existing
Conventions ° renders the question sonewhat noot: it nust be placed in the
context of the norns set out in these conventions.

66. This artificial problembeing set aside, the question of the unity or
diversity of the |legal regine governing reservations may be stated thus: do,
or should, certain treaties escape application of the "Vienna reginme" by
virtue of their object? Should the answer be yes, to what specific regine or
regi mes are, or should, these treaties be subject with respect to
reservations? % |f the treaties which are recogni zed by the 1969 and 1986
Conventions thensel ves as having a specific status are set apart, the probl em
has essentially been posed with respect to the "normative" treaties, of which
it has been affirmed that they would be antinomical with the very idea of
reservations (sect. 1).

footnote 20), it arises in quite specific terns. Suffice to say
that the question of succession to reservations (and to
acceptances and obj ections) appears prima facie only as ancillary
to the nore general question of succession to the treaty itself.
Thi s being so, the Conm ssion, when it considers the problens of
succession to reservations, wll perhaps need to reflect, at
| east incidentally, on the question of determ ning whether the
object of a treaty plays a role in the nodalities for succession
to treaties. It is possible that, in the neantinme, the judgnent
soon to be delivered by the International Court of Justice on
prelimnary objections raised by +the Federal Republic of
Yugosl avia (Serbia and Montenegro) in the case of the Application
of the Convention on the Prevention and Punishnent of the Crine
of Genocide will offer new elenents in this regard.

% See prelinmnary report (footnote 2 above) paras. 153-
157.

% See ibid., paras. 158-162.
% See above, paras. 2-4 and 18-20.

% The problem has been put in nore or |less exactly these
terms with regard to reservations to human rights treaties: "The
basi ¢ question concerning treaties on human rights is whether or
not they are to be considered as a category separate from ot her
multilateral treaties and in particular, whether the rules on
reservations [...] apply to them wth equal force". (Massi nmo
Coccia, "Reservations to Miultilateral Treaties on human rights",
California Western International Law Journal, 1985, p. 16).




67. In this view (but with the specific problemof human rights treaties
still in the background), it has been remarked that the general question |eads
to another, nore specific: "There are in effect two separate but related

i ssues: should reservations to normative treaties be permtted, and should
the validity of such reservations be assessed by a system ot her than that
pertaining to treaties in general?" ° |If the problemis put thus, "the
reality is that we are speaking of two sorts of rules - substantive and
procedural ". 98

68. These two categories of rules may be linked, and here again it nay be

i magi ned that the nonitoring bodies established by certain nmultilatera
treaties have specific powers with regard to reservations by virtue of the
object of the treaty. But it may al so be considered that the probl emof the
extent of these powers arises in many forns, independently of the object of
the treaty, in all cases where a treaty instrunent creates a body responsible
for nmonitoring its inplementation; in such a case, the specificity of the
reservations regime would stemfromthe existence of the body and not fromthe
specific characteristics of the treaty - unless it is considered that treaties
establ i shing nmonitoring bodies constitute a separate category.

69. It thus appears nethodol ogically sound to distinguish the probl em of
principle - substantive - of the unity or diversity of the rules applicable to
reservations (sect. 2) fromthat - procedural - of the application of such

rules, and, in particular, of the powers of nonitoring bodies where they exist
(sect. 3).

Section 1. Diversity of treaties and the legal regine for reservations

(a) Limtation of the study to nornmative treaties

70. Two conflicting considerations may | ead to expansion or, conversely, to
l[imtation of the scope of this chapter: on the one hand, the question of the
unity or diversity of the legal regine of reservations arises with sone
acuteness and urgency only with regard to hunman rights treaties; but, on the
other hand, it is the case that other categories of treaties present
particular problenms with regard to the nature of the applicable rules or the
nodalities of their application; this is very certainly true of:

- Limted treaties,
- Constituent instruments of international organizations, and

- Bil ateral treaties.

°  Catherine Redgwell, "Universality or integrity? Sone
reflections on reservations to general nultilateral treaties”,
British Yearbook of International Law, 1993, p. 279.

% Rosalyn Higgins, "Preface" to appear in 1996 in British
Institute of International and Conparative Law, Reservations and
Human Rights Treaties, p. 7 (manuscript version), underlining in
t he original.
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71. It woul d seem wi se, however, to exclude these various categories of
treaties fromconsideration at this stage, for both theoretical and practica
reasons. Wiile the "unity or diversity" problemis partially comon to al
treaties, it is also, as a logical necessity, specific to each category; after
all, it isinthe light of the particular features of each category that the
guestion arises of whether common rules are applicable to all treaties or

whet her, on the contrary, they should be ruled out. Put differently, the
problem of unity is one thing by definition, but, by the same token, the
probl em of diversity is many things. ®° |In other words, it may be necessary to
consi der each individual category separately, and there is no disadvantage in
gi ving such consideration to certain types of treaties and not to others for
the tine being, since they pose different problens, at least in part.

72. Moreover, in the 1969 and 1986 Vi enna Conventions thenselves, linmited
treaties and constituent instruments of international organizations are

gi ven separate treatnent which is reflected in specific rules. ' Reservations
to bilateral treaties, meanwhile, pose very specific problens relating to the
very definition of the concept of reservations, ' and it would probably be
advant ageous to address themin the chapter devoted to that definition. 192

73. Codification treaties raise nore difficult questions. The belief has
occasi onal |y been expressed that reservations to such treaties pose specific
probl ens. ' However w despread, '° this notion is not devoid of anbiguity;

t he boundary between the codification of international |aw on the one hand and
its progressive developnent on the other is, to say the |east, unclear
(assuming that it exists); % nany treaties contain "codification clauses", in
ot her words, provisions which reproduce customary nornms, w thout constituting
"codification treaties" as such, since these provisions are set forth

® See the similar comments made by M. de Saram in the
debate on the prelimnary report, A/ CN 4/SR 2404, pp. 6-7.

100 Ccf. article 20, paras. 2 and 3.

101 Cf. the doubts expressed during the forty-seventh
session of the Comm ssion by M. Idris (A/CN 4/ SR 2407, pp. 5-6),
M. Kabatsi (ibid., p. 7) and M. Yamada (ibid., p. 11)
concerning the appropriateness of the topic itself.

102 See above, chap. |, para. 37, "Provisional general
outline of the study", Il (e), and para. 40.

108 See, for exanple, Gérard Teboul, "Les réserves aux
conventi ons de codi fication", Revue général e de droi t

international public, 1982, pp. 679-717, and the literature cited
on p. 684, footnotes 9 and 10.

104 See, for exanple, P.-H Inbert, op. cit. (footnote 43
above), pp. 239-249, and G Teboul, op. cit. (footnote 103
above).

105 Cf. The Work of the International Law Conm ssion, United
Nati ons, New York, 1989, pp. 15-16.
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al ongsi de others that are not of the sanme nature (this, incidentally, is the
probl em posed by numerous human rights treaties). 1 |t is quite unlikely,
then, that the category of codification treaties would, in and of itself, be
"operational" for the purposes of this chapter. 17

74. Unquesti onably, however, there is a need to deternine whether a
reservation to a customary normrepeated in a treaty provision is

perm ssible. % |n keeping with the "provisional general outline" contained in

chapter | above, ! the Special Rapporteur promises to deal nore fully with
this complex problemat a later stage in the study. This decision seens to
himjustified by the fact that what is at issue is not the subject but the
dual nature (both contractual and customary) of the provision to which the
reservation rel ates.

75. Nevert hel ess, the problemis clearly not wholly unrelated to the one with
which this chapter deals. 1In the view of the Special Rapporteur, a practica
approach is called for in this regard. Sonme of the questions being addressed
at this stage are unavoidably of a "vertical" nature and relate to the entire
topi ¢ under consideration; they cannot be ignored altogether, as the

Conmi ssion rmust feel conpletely free to nmake subsequent inprovenents in the
provi sional and partial conclusions reached at the current session

76. Conversely, it is the conviction of the Special Rapporteur that

consi deration of the "vertical" problemaddressed in this chapter, which runs
t hrough the whol e topic of reservations to treaties, can be very beneficia
for the rest of the study, by providing it with useful reference points and
analysing it froma particular angle.

106 See bel ow, paras. 85-86.

7 It is chiefly for sinmlar reasons, noreover, that the
once inportant distinction between "law nmaking treaties" and
"contractual treaties" has now fallen into disfavour: R
est certain que la plupart des traités n'ont pas un contenu
honogéne. Il's constituent un noule dans |equel on peut couler
des dispositions qui présentent des caracteéres tres différents;
[...] SI |'on devait donc appliquer des distinctions juridiques
materielles aux dispositions des traités, il faudrait de toute
facon exam ner leurs dispositions séparénent sans pouvoir se
contenter d'une analyse globale rudinentaire" (It is undeniable
that nost treaties do not have a uniform content. They are a
moul d into which provisions having very different characters can
be fitted. [...] If, therefore, one were to apply material |egal

distinctions to the provisions of treaties, it would still be
necessary to consider their provisions separately, wth no
possibility of [limting oneself to a rudinentary overal

anal ysis) (Paul Reuter, op. cit. (footnote 43 above), p. 24).

108 See prelininary report (footnote 2), paras. 143-144, and
the statenment nade by M. Lukashuk during the debate on the
prelimnary report, A/ CN. 4/SR 2402, p. 15.

109 Para. 37, IV.A (c).
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(b) Normati ve treaties and provisions

77. "Normative" treaties pose special problens. It is in discussing them
that the academic witers have not only dwelt nost heavily on the
unsuitability of the general |egal regine governing reservations, but have
even gone so far as to assert that such instruments, by their nature, do not
permit reservations. Before considering these questions, however (which are,
to a large extent, separate), !0 it is necessary to inquire into the substance
and the very existence of this category of treaties.

78. According to some witers,

"[1]es conventions multilatérales sont devenues un des noyens |es
pl us couranmment enpl oyés pour établir des regles de conduite pour
| ' ensenbl e des Etats, non seul ement dans leurs relations mais aussi au
profit des individus. Par ces instrunents, |les Etats tendent ainsi a
apporter leur contribution a la formation du droit international en se
faisant les interpretes d une exigence générale de | a comrunaut é
internationale.” (Miltilateral conventions have becone one of the nost
common neans of establishing rules of conduct for all States, not only in
their relations with other States, but also in their relations with
i ndividuals. States thus tend to nmake their contributions to the
formation of international |aw through such instrunments, by articulating
a general requirenent of the international community.) !

"It is this peculiarity of “normative' Conventions, namely, that
they operate in, so to speak, the absolute, and not relatively to the
other parties - i.e., they operate for each party per se, and not between
the parties inter se - coupled with the further peculiarity that they
i nvol ve mainly the assunption of duties and obligations, and do not
confer direct rights or benefits on the parties gqua States, that gives
t hese Conventions their special character." 112

79. Treaties of this type are found in widely differing fields, such

as the legal ("conventions on codification" ' of public and private

i nternational |aw, including uniformlaw conventions), econonic, technical,
soci al, hunmanitarian, and other fields. GCeneral conventions on environnental
protection usually have this character, and di sarmanment conventions frequently
do so as well

80. It is in the human rights field, however, that these peculiarities have

110 See paragraph 3 bel ow.

"L p.-H Inbert, op. cit. (footnote 43 above), pp. 435-436;
see also the extensive bibliography cited by this author,
particularly footnotes 92 and 95.

112 G G Fitzmaurice, "Reservations to nultilatera
conventions", International and Conparative Law Quarterly 1953
p. 15 (italics in original).

113 See above, para. 73.
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nost frequently cone to light, ' the term "human rights" being understood here
in the broad sense. For the purposes of this chapter, there are no grounds

for distinguishing between humanitarian | aw on the one hand and hunman rights,
strictly speaking, on the other; considerations which apply to one termapply
just as well to the other. 115

81. Nevert hel ess, even froma broad standpoint, the categorization of a
treaty as a "human rights" (or disarmanent or environmental protection) treaty
is not always problemfree; '® a famly law or civil status convention nmay
contain sone provisions which relate to human rights and others which do not.
Mor eover, assuming that this problemcan be solved, two other difficulties

ari se.

82. First, the category of "human rights treaties" is, by all indications,
far from honmogeneous. "Il n'est pas possible de nettre sur le nénme plan [...]
| es Pactes des Nations Unies ou | a Convention européenne, qui régissent
presque tous | es aspects de la vie en société et des conventions comre cell es
sur le génocide ou la discrimnation raciale qui ne tendent a protéger qu'un
seul droit". (The United Nations Covenants or the European Convention [on
Human Ri ghts], which regulate nearly all areas of life, and conventions such
as those on genocide or racial discrinmnation, which tend to protect only a
single right, cannot be placed on an equal footing.) ' These two

subcat egories of "human rights treaties" pose quite different problens as
regards the definition of their object and purpose, which plays such a centra
role in evaluating the permssibility of reservations. 1

83. Second, within a single treaty, clauses that vary greatly in their
"inportance" (which, legally speaking, can be reflected in whether they
are binding or non-binding and whether they nmay or may not be derogated

114 See bel ow, paras. 84 and 148-152.

15 For an outline and a justification of the distinction,
see Karel Vasak, "Le droit international des droits de |'home",
Coll ected Courses of The Hague Acadeny of International lLaw
(Coll ected Courses), 1974-1V, vol. 140, pp. 350 ff.

116 See, in this regard, C Redgwell, op. cit. (footnote
97), p. 280.

1 P.-H Inbert, "La question des réserves et les
conventions en matiére de droits de |'homme". Actes du G nqui éene

colloque_ sur_la Convention européenne des droits de |'home,
(Paris, Prédone, 1982), p. 99; also published in English as
"Reservations and human rights conventions", The Human Rights
Revi ew (HRR), 1981, pp. 28-60 (p. 28).

118 See, in this regard, Jereny MBride, "Reservations and
the capacity to inplenment human rights treaties”, forthcomng in
op. cit. (footnote 98 above), p. 32 (manuscript version), and
WIlliam A Schabas, "Reservations to human rights treaties: tine
for innovation and refornt, Annuaire canadien de droit
international, 1995, p. 48.
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from, ° their nature (customary or non-custonmary) '2° or their substance
("nornative" or contractual) can be set forth side by side. Wile all these
factors have a bearing on the question under consideration, it is clearly
this last factor, the "normative" character attributed to human rights
treaties, which has the greatest inpact.

84. According to a widely held view, the nain peculiarity of such treaties is
that their object is not to strike a balance between the rights and advant ages
which the States parties nmutually grant to one other, but to establish comon
international rules, reflecting shared values, that all parties undertake to
observe, each in its own sphere. As the International Court of Justice stated
forcefully, with regard to the Convention on the Preventi on and Puni shnent of
the Crime of Cenocide:

"I'n such a convention the contracting States do not have any interests of
their own; they nerely have, one and all, a conmon interest, nanely, the
acconpl i shnment of those high purposes which are the raison d' étre of the
convention. Consequently, in a convention of this type one cannot speak
of individual advantages or di sadvantages to States, or of the

mai nt enance of a perfect contractual bal ance between rights and

duties." 122

85. It is, however, necessary to beware of taking an overly straightforward
and sinplistic viewof things. Wile, as a rule, provisions that protect
human rights have a narked "normative" character, human rights treaties al so
include typically contractual clauses. Awkward as this nay be, the "Hague

| aw' applicable to the conduct of warring parties in armed conflicts remains
fundanmental |y contractual, and the 1899 and 1907 Conventions are still applied
on a reciprocal basis (despite the lapsing of the celebrated "si omes"
clause); 2 simlarly, the inter-State application nachinery established by
article 24 of the European Convention on Human Rights !** and article 45 of the
Inter-American Human Ri ghts Convention is based on reciprocity, and it has
even been possible, in speaking of the 1948 Convention on the Prevention and
Puni shment of the Crime of CGenocide, to state that it

119 See, on this point, the noderate position taken by the
Human Rights Conmittee in its General Comrent No. 24, cited above
(footnote 86 above), para. 10, and the commentary by J. MBride,
op. cit. (footnote 119 above), pp. 33-34; see also P.-H Inbert,
op. cit. (footnote 117 above), pp. 105-106 (HRR 1981, pp. 31-32).

120 See above, paras. 73 and 74.
121 See bel ow, sect. 2, paragraph 1.

122 Advi sory opinion cited above (footnote 46 above), p. 23;
see al so bel ow, paras. 148-152.

122 See, on this point, P.-H |Inbert, op. cit. (footnote 43
above), pp. 256-257.

124 See P.-H. Inbert, op. cit. (footnote 109 above), p. 115
(HRR 1981, p. 36).
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"contains stipulations of a normative character and stipul ati ons of
a contractual character. However, as is clear fromits text and fromthe
whol e history of United Nations dealing with the probl em of genocide, the
intention of its franers was equally to codify, at least in part,
substantive international |aw and to establish international obligations
to facilitate international cooperation in the prevention and puni shrment
of the crinme. Consequently, the Convention cannot be regarded as a
single indivisible whole, and its normative stipulations are divisible
fromits contractual stipulations." 12

86. Here again, the problem does not seemto have been posed in the proper
terms. While this has been done with respect to "human rights treaties", al
that is involved is "human rights clauses" of a nornative character, or, nore
broadly, "normative clauses", regardl ess of the subject of the treaty in which
they are articul at ed.

87. Indeed, while it is clear that human rights treaties display these
characteristics in a particularly striking way, it must also be recognized
that they are not unique in doing so. The sane is true of nobst environnental
protection or disarmanent treaties and, in a broader sense, all "normative"
treaties by which the parties enact uniformrules which they undertake to

apply.

88. Naturally, this observation does not obviate the need to inquire whether
there are subcategories within this category - if it does in fact have |ega
status - which pose specific problens with regard to reservations and, in
particul ar, whether human rights treaties pose such problens. Neverthel ess,

t hi nking nust start from nore general prenises, unless conclusions are to be
posited at the outset of the process. Hence, while human rights treaties wll
be enphasi zed for the reasons outlined above, % the body of | aw naking
nmultilateral treaties will formthe broader focus of this chapter.

Section 2. Unity of the main rules applicable to reservations

89. The adaptation to normative nultilateral treaties of the "Vienna rul es”
relating to reservations cannot be evaluated in the abstract. It mnust be
viewed in the light of the functions assigned to reservations regines and the
intentions of their authors.

125 Statenment made by M. Shabtai Rosenne on behalf of the
Government of Israel during consideration of the request by the
CGeneral Assenbly for an advisory opinion concerning Reservations
to the Convention on the Prevention and Punishnment of the Crine
of Genocide, International Court of Justice, Pleadings, Oal
Argunents, Docunents, 1951, p. 356; see also Tullio Scovazzi,
Esercitazioni di diritto internazionale, (Mlan, Guffré, 1994),
pp. 69-71. Li kew se, in a Menorandum concerning the
"Adm ssibility of reservations to general conventions"” submtted
to the Council of the League of Nations on 15 June 1927, the
Director of the International Labour O fice noted that
i nternational conventions “"appear to be |egal i nstrunents
partaking of the nature both of a |law and of a contract” (League
of Nations, Oficial Journal, July 1927, p. 883).

126 Under letter (a) above, paras. 56-63.
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Paragraph 1. Functions of the legal reginme of reservations

90. "Deux intéréts contradictoires sont en cause. Le premer intérét est
| ' extension de la convention. On désire que cette convention fasse la |oi
pour | e plus grand nonbre d' Etats possible et, par conséquent, on accepte |les
aménagenents qui pernettront d' obtenir le consentenent d' un Etat. L'autre

préoccupation est celle de I'intégralité de Ia Convention: I|es nmérmes regles
doi vent étre val abl es pour toutes les parties; on n'a pas intérét a avoir un
régi ne conventionnel dans lequel il y aura des |lacunes ou des exceptions, dans
I equel les regles varieront suivant les Etats considérés." (Two opposi ng
interests are at stake. The first interest is the extension of the
convention. It is desirable for this convention to be ratified by the |argest

possi bl e nunber of States; consequently, adjustnents which make it possible to
obtain the consent of a State will be accepted. The other concern relates to
the integrity of the Convention. The sane rules nust apply to all parties;
there is no point in having a treaty regi ne that has | oophol es or exceptions,
in which the rules vary according to the States concerned.) ! The function of
the rules applicable to reservations is to strike a bal ance between these
opposi ng requirements: on the one hand, the search for the broadest possible
participation; on the other hand, the preservation of the ratio contrahend
(ground of covenant), which is the treaty's reason for being. It is this
conflict between universality and integrity which gives rise to all
reservations regines, ' be they general (applicable to all treaties which do
not provide for a specific regine) or particular (established by express
clauses incorporated into the treaty).

91. As far as human rights treaties are concerned, Judge Rosal yn Hi ggi ns has
expressed the problemin the following ternms: "The matter is extrenely
conplex. At the heart of it is the balance to be struck between the
legitimate role of States to protect their sovereign interests and the

127 Suzanne Bastid, Les traités dans la vie internationale -

conclusions et effets (Paris, Econom ca, 1985), pp. 71-72.

128 See, in this regard, B. T. Halajczuk, "Les conventions
nmultilatérales entre |'universalité et |'intégrité", Revue de
droit international, de sciences diplomtiques et politiques,

1960, pp. 38-50 and 147-158; J. M Ruda, op. cit. (footnote 43

above), p. 212; John King Ganble Jr., "Reservati ons to
multilateral treaties: a macroscopic view of State practice",
Anerican Journal of International Law (AJIL), 1980, pp. 372-373;
Catherine Logan Piper, "Reservations to mnultilateral treaties:
the goal of wuniversality", lowa Law Review, 1985, pp. 295-322,
particularly pp. 297, 305 and 317; Rebecca J. Cook, "Reservations
to the Convention on the E imnpation of Al Forms  of

Di scrimnation Against Wwnen", Virginia Journal of Internationa
Law, 1990, pp. 683-684 and 686; Sanuel K. N Blay and

B. Martin Tsanmenyi, "Reservations and decl arations under the 1951
Convention and the 1967 Protocol relating to the Status of
Ref ugees", International Journal of Refugee Law, 1990, p. 557;
Patrick Daillier and Alain Pellet, Droit international public

(Nguyen Quoc Dinh) (Paris, Librairie générale de droit de
jurisprudence, fifth edition, 1994), p. 178; etc.
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legitimate role of the treaty bodies to pronote the effective guarantee of
human rights. " 12°

92. The first of these requirenents, universality, nmilitates in favour of

wi dely expanding the right of States to fornulate reservations, which clearly
facilitates universal participation in "normative" treaties. And the same
applies with respect to human rights: " the possibility of fornulating
reservations may well be seen as a strength rather than a weakness of the
treaty approach, in so far as it allows a nore universal participation in
human rights treaties". 1%

93. Nevert hel ess, such freedomon the part of States to fornulate
reservations cannot be unlimited. |t clashes with another, equally pressing
requi renent - preserving the very essence of the treaty. For instance, it is
absurd to believe that a State could becone a party to the Genoci de Conventi on
whil e objecting to the application of articles I, Il and IIl, i.e., the only
substantial clauses of the Convention

94. The problem can also be posed in ternms of consent.

95. By its very definition, the law of treaties is consensual. "Le traité
lie les Etats parce que ceux-ci ont voulu par lui étre liés. Le traité est
donc un acte juridique, nettant en oeuvre des volontés humaines." (Treaties

are binding on States because States have wi shed to be bound by them A
treaty is thus a legal instrument which i npl enents hunman wi shes.) ¥ States
are bound by treaties because they have undertaken - because they

have consented - so to be bound. They are free to nmake this conmitnent or

1290 Op. cit. (footnote 98 above), p. 1 (manuscript version).

3 M Coccia, op. cit. (footnote 96 above), p. 3. The
author refers to O Schachter, M Nawaz and J. Fried, Toward
Wder Acceptance of United Nations Treaties, 148 (1971), and
adds: "This UN TAR study shows statistically that "the treaties

which permt reservations, or do not prohibit reservations,
have received proportionally larger acceptance than the treaties
whi ch either do not permt reservations to a part or whole of the
treaty, or which contain only one substantial clause, nmaking
reservations unlikely"."

BBl See the first report by Hersch Lauterpacht on the |aw
of treaties, in which he explains that the problem of consent "is
a question closely, though indirectly, connected with that of
the intrinsic justification of reservations...." (Yearbook
1953, A/CN. 4/63, p. 125).

132 paul Reuter, op. cit. (footnote 43 above), pp. 20-21
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not, and they are bound only by obligations which they have accepted freely,
with full know edge of the consequences. ¥ "No State can be bound by
contractual obligations it does not consider suitable." ¥

96. The sane applies to reservations: "The fundamental basis remains, that
no State is bound in international law without its consent to the treaty.

This is the starting-point for the law of treaties, and |ikew se for our
international rules dealing with reservations.” ' As the International Court
of Justice has stated:

"It is well established that in its treaty relations a State cannot
be bound without its consent, and that consequently no reservation can be
effective against any State without its agreenent thereto." 1%

Li kewise, in the arbitration of the dispute between France and the
United Kingdomwith regard to the Mer d'Iroise Continental Shelf, the Tribuna
enphasi zed the need to respect the "principle of nutuality of consent" in

133 Unless they are otherw se bound, but this is a different
probl em See also, in this regard, the statenment made by the
United States representative in the Sixth Conmttee during the
fiftieth session of the General Assenbly (A/C 6/50/SR 13
para. 53).

134 Christian Tonuschat, "Admissibility and legal effects
of reservations to nultilateral treaties - coments on articles
16 and 17 of the International Law Comrission's 1966 Draft
Articles on the Law of Treaties", Zeitschrift fir ausl andisches
Offentliches Recht, 1967, p. 466. See, for exanple, in this
regard, Permanent Court of International Justice, judgnent of 17
August 1923, ss "Wnbl edon" case, Series A No. 1, p. 25, and
I nternational Court of Justice, advisory opinion of 11 July 1950,
International Status of South-West Africa, Reports, 1950, p. 139.

135 Wlliam W Bishop, Jr., "Reservations to treaties",
Caol | ected Courses, 1961 II, vol. 103, p. 255.

136 I nternational Court of Justice, opinion cited above
(footnote 46 above), Reports, 1951, p. 21. The authors of the
di ssenting opinion express this idea still nore strongly: "The

consent of the parties is the basis of treaty obligations. The
| aw governing reservations is only a particular application of
this fundanental principle, whether the consent of the parties
to a reservation is given in advance of the proposal of the
reservations or at the sanme tine or later" (ibid., p. 32).
Moreover, it is clear that the majority and the dissenting Judges
held very divergent views on the way in which consent to a
reservation should be expressed, but this difference does not
affect the "principle of nutuality of consent” (see footnote 137
below), and it seens debatable to assert, as sone emnent witers
do, that in the opinion of the majority (which is the source of
the Vienna regine), "le principe nmene du consentement est
ebranl é" (the very principle of consent has been shaken) (P.-H
| mbert, op. cit. (footnote 43 above), p. 69; see also pp. 81 and
141 ff.).
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eval uating the effects of reservations. ¥

97. The rules applicable to reservations nust therefore strike a dual bal ance
between (a) the requirenents of universality and integrity of the treaty

and (b) the freedom of consent of the reserving State and that of the other
States parties, it being understood that these two "dial ectical pairs" overlap
to a large extent.

98. In the light of these requirenents, it is necessary to inquire whether
the legal regine for reservations envisaged by the 1969 and 1986 Vi enna
Conventions is generally applicable, and, in particular, whether it is suited
to the particular natures of normative treaties (or, nore specifically, of the
"normative clauses" articulated in general nultilateral treaties). ¥ As a
first step, it can be determ ned that the authors of this regi ne showed

t hensel ves to be nindful of these requirenents, and that they intended to
adopt generally applicable rules to satisfy them

Paragraph 2. A regine designed for general application

99. Since the very beginning of its work on reservations, the Conmi ssion has
been aware of the need to strike the above-nenti oned dual bal ance '*° between
the requirenents of universality and integrity on the one hand and, on the

ot her, between respect for the w shes expressed by the reserving State and
that of the other parties, although the Comm ssion has taken a nunber of very
different positions as to the best way of achieving such a bal ance.

100. In accordance with its position of principle in favour of the rule

of unanimty, the first report by Janes L. Brierly nerely stresses the need
for consent to the reservation, while admtting - and this is in itself an

el ement of flexibility - that such consent could be inplicit. #° However,

begi nning the follow ng year, in response to the General Assenbly's invitation
to the Conmission to study the question of reservations to nultilatera
conventions, ' the Special Rapporteur fully discussed the question

"I n approaching this task it woul d appear that the Conmi ssion has
to bear in mnd two main principles. First there is the desirability of
maintaining the integrity of international multilateral conventions. It
is to be preferred that sone degree of unifornmity in the obligations of
all parties to a nultilateral instrument should be naintained. [...]

BT Award of 30 June 1977, paras. 60 and 61, Reports of
International Arbitral Awards, vol. XViIIl, p. 42.

138 See below, paras. 73-74 and 85-86; in the rest of this
report, the two terns are used interchangeably.

139 See above, para. 97.

10 Yearbook ... 1950, vol. II, p. 224.

141 General Assenbly resolution 478 (V) of 16 Novenber 1950;
see prelimnary report (footnote 2 above), para. 14.
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Secondly, and on the other hand, there is the desirability of the
wi dest possible application of nultilateral conventions. [...] |If they
are to be effective nultilateral conventions nust be as widely in force
or as generally accepted as possible. " 42

101. The Commi ssion agreed with the Special Rapporteur on this question but at
the sane time was somewhat uneasy:

"When a multilateral convention is open for States generally to
beconme parties, it is certainly desirable that it should have the w dest
possi bl e acceptance. [...] On the other hand, it is also desirable to
maintain uniformty in the obligations of all the parties to a
mul tilateral convention, and it nay often be nore inportant to maintain
the integrity of a convention than to aim at any price, at the w dest
possi bl e acceptance of it." 4

Faced with this dil emm,

"The Conmi ssion believes that nultilateral conventions are so
diversified in character and object that, when the negotiating States
have omitted to deal in the text of a convention with the adm ssibility
or effect of reservations, no single rule uniformy applied can be wholly
satisfactory." 14

It concludes, none the |ess,

"that its problemis not to recommend a rule which will be perfectly
sati sfactory, but that which seens to it to be the | east unsatisfactory
and to be suitable for application in the majority of cases."

it being understood that this rule can always be rejected, since States and
i nternational organizations are invited to "consider the insertion [in
multilateral conventions]" of provisions relating to reservations.

102. It does not nake nuch difference which systemis decided on at this
stage. It is significant that, the Commission, while perfectly aware of the
diversity of situations, has shown a firmdetermination since the outset to
separate out a single, unique systemof ordinary |aw, one that does the |east
possi bl e harm and can be applied in all cases where the treaty is silent.

103. The reports subnitted by Hersch Lauterpacht in 1953 and 1954 are written

42 A/CN. 4/ 41, paras. 11-12. See also ibid., para. 16.
143 Yearbook ... 1951, A/ 1858, para. 26.

44 Ibid., para. 28.
1451 pj d.
46 1bid., para. 28.
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along the same lines. ¥ However, it is inportant to note that after a |ong
section on the debates concerning reservations in the draft 4 Covenant on
Human Rights, *° the Special Rapporteur on the law of treaties concluded that
it was incunbent on the General Assenbly to choose a suitable system and that
the great variety of existing practice suggested "that it is neither necessary
nor desirable to aimat a uniformsolution"; he neverthel ess went on to say:

"What is both necessary and desirable is that the codification of
the Iaw of treaties shall contain a clear rule for the cases in which the
parti es have nmade no provision on the subject". 1%

104. The only report in which Fitzmaurice dealt with the question of
reservations is the first one, submtted in 1956. ' |t is of twofold interest
with regard to the problem at issue here:

1. Endorsing the views of his predecessor, the Special Rapporteur felt
t hat

"even as a matter of lex lata, the strict traditional rule about
reservations could be regarded as nitigated in practice by the follow ng
consi derations which, taken together, allow an appreciabl e anount of
latitude to States in this matter, and should neet all reasonable
needs", %2

thus reaffirmng the idea that flexibility is a gauge of adaptability.
2. In addition, Fitzmaurice again pointed out the difference
noted in an article published in 1953 % between "treaties with restricted

participation" on the one hand and, on the other, "nultilateral treaties". 1%

105. This distinction, nentioned again in 1962 by Sir Hunphrey Wal dock in his

147 See prelimnary report (footnote 2 above), paras. 23-29.
148 The only one at the tine.

149 A/CN. 4/ 87, commentary on draft article 9, pp. 28-34.

10 1 phid., p. 34.

151 See prelimnary report (footnote 2 above), paras. 30-33.

152 Yearbook ... 1956, wvol. II, A/CN 4/101, para. 92,
p. 126.

18 p. cit. (footnote 112 above), p. 13.

14 Yearbook ...1956, vol. Il, paras. 97-98, p. 127. Note,
however, that while Fitzmaurice spoke expressly in the above-
mentioned article about "conventions of the 'normative' types”
(ibid.), he did not use that expression in his report.
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first report, ™ is the direct source of the current provisions of paragraphs
and 3 of the 1969 and 1986 conventions. This result was not without its
probl ems, however. The | engthy discussions on the Special Rapporteur's
suggestions % bear witness to profound differences on this point anong the
nmenbers of the Commi ssion. The controversy was nainly about the validity of
the exception to the general rule, as proposed by the Special Rapporteur and
di scussed in another formby the Drafting Conmittee, concerning "nultilatera
treaties concluded by a restricted group of States". ' Summarizing the
debate, the Special Rapporteur noted that two courses were open to the
Conmi ssi on:

"One was to draw a distinction between general nultilatera
treaties and other nultilateral treaties; the other was to draw a
di stinction between treaties which dealt with matters of concern only to
a restricted group of States and treaties which dealt with matters of
nore general concern." 158

106. The first of these two courses was defended by sonme nenbers, %° while
others, even nore clearly, asked expressly that the criterion of the object of
the treaty should be reintroduced. ' These views, strongly opposed by ot her
nmenbers, ! none the less remained mnority views and, after referral to the
Drafting Committee, they were ultinately rejected. In its report, the
Conmi ssion nerely stated the foll ow ng:

" the Commi ssion al so decided that there were insufficient
reasons for making a distinction between nmultilateral treaties not of a
general character between a consi derabl e nunber of States and genera
nmultilateral treaties. The rules proposed by the Comi ssion therefore
cover all multilateral treaties, except those concluded between a snal
nunber of States, for which the unaninity rule is retained." 1

1% Yearbook ... 1962, vol. 11, A/CN. 4/144, draft articles
17, para. 5, and 18, para. 3 (b).

156 For a brief discussion of these debates, see the
prelimnary report (footnote 2 above), paras. 43-45.

157 See especially Yearbook ... 1962, vol. |. pp. 229-237.
1% | phid., p. 233.

19 See ibid., the positions of Verdross (642nd neeting,
para. 56) or Waldock (p. 77).

160 See ibid., the positions of Jinménez de Aréchaga (p. 78),
Yaseen (p. 83) or BartoS (p. 82).

181 See especially the very firm position of Ago, ibid.,
pp. 79-80.

162 Yearbook ... 1962, vol. 11, A/5209, p. 180. See also
pp. 178 and 181.
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107. Neither the States in their comentaries on the draft articles nor the
Conmi ssion itself ever returned to this point, ' and in 1966, in its fina
report on the law of treaties, the Commi ssion used the same formula - al nost
word-for-word - as in 1962:

"... The Comm ssion al so decided that there were insufficient
reasons for making a distinction between different kinds of nultilatera
treaties other than to exenpt fromthe general rule those concl uded
between a small nunber of States for which the unanimty rule is
retained." 14

108. The problemresurfaced briefly during the Vienna Conference after the
United States of Anerica proposed an anmendnent which sought to introduce the
nature of the treaty as one of the criteria to be taken into consideration in
det erm ni ng whet her a reservation was perm ssible. % Supported by sone

St ates 1% and opposed by others, 7 the proposal was sent to the Drafting
Conmittee, ' which rejected it. 1 The Conference does not seemto have

di scussed the view expressed by the Wrld Health O ganization that draft
article 19 ' should be "interpreted as authorizing reciprocity only to the

163 Except in passing; see the statenent by Briggs during
t he 1965 debates, Yearbook ... 1965, vol. I., p. 177.

184 Yearbook ... 1966, vol. IIl, A/6309/Rev.1, p. 223. At
the forty-seventh session, M. de Saram drew attention to this
sentence (A/CN. 4/ SR 2404, p. 6); see also the position of M. Rao
(ibid., pp. 19-20) and that of the United States of America
during the Sixth Conmttee debate (A/C. 6/50/SR 13, p. 6,
para. 50).

165 A/ CONF. 39/C. 1/L. 126 and Add. 1.

166 Cf. United Nations Conference on the Law of Treaties,
first session, Vienna, 26 March - 24 May 1968, Oficial Records,
summary records of plenary neetings and neetings of the Conmittee
of the Whol e: United States of America (pp. 118 and 141-142),
Spain (p. 119) and China (p. 131), (all page nunbers refer to the
French text).

7 Cf. ibid.: Ukrai nian SSR (p. 125), Poland (p. 128),
Ghana (p. 130), |Italy (p. 131), Hungary (p. 132), Argentina
(p. 140) or the USSR (p. 146) (all page nunbers refer to the
French text).

168 See ibid., p. 147 of the French text.

169 See the reaction of the United States of Anerica in
Uni ted Nations Conference on the Law of Treaties, second session,
Vienna, 9 April-22 May 1969, Oficial Records, sunmary records
of plenary neetings and neetings of the Commttee of the Wole,
p. 37 of the French text.

170 Becane article 21.
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extent to which it is conpatible with the nature of the treaty and of the
reservation". 1"t

109. The travaux préparatoires for the Vienna Convention on the Law of
Treaties between States and International Organizations or between
International O ganizations do not reflect the substantive debate on this
question. At the nobst, one can observe that, after sone discussion, '? the
International Law Conmm ssion di sregarded the wi shes of certain nenbers to have
a special reginme for reservations by international organizations; in its 1982
report it stated:

"After a thorough review of the problem a consensus was reached in
t he Conmi ssion, which, choosing a sinpler solution than the one it had
adopted in first reading, assimlated international organizations to
States for the purposes of the formulation of reservations". 173

110. Bringing the regine of reservations to treaties to which internationa
organi zations are parties into line with the regine applicable to treaties

i nvol ving only States was highlighted once again at the 1986 Vi enna
Conference. '™ Here the fundanmental unity of the reservation regine |aid out
in the two Vienna Conventions was nade conplete and confirnmed, the sole
exceptions being certain treaties concluded between a linited nunber of States
and constituent instrunents of international organizations. '°

111. The docunents tracing the drafting of the 1969 and 1986 Conventions | eave
no doubt whatsoever: the International Law Conmi ssion and, |ater, the

codi fication Conferences deliberately, and after a thorough debate, sought to
establish a single regine applicable to reservations to treaties regardl ess of
their nature or their object. The Conmission did not set out with any
preconcei ved ideas to this end; as it clearly stated in 1962 and in 1966, ¢ it
had observed that there were no specific reasons for proceeding differently -
and it is interesting to note, first, that the Conmi ssion adopted this
reasoned position by |ooking specifically at the regi me governi ng reservations
to human rights treaties 7 and, second, that in the two cases in which it felt
special rules were needed on certain points, it did not hesitate to derogate

il Anal ytical conpilation comments and observations nade
in 1966 and 1967 with respect to the final draft Articles on the
Law of Treaties, A/CONF.39/5 (vol. I), p. 166.

172 See prelinmnary report (footnote 2), paras. 72-85.

173 Yearbook ... 1982, vol.ll, p. 34.

174 See prelimnary report (footnote 2), paras. 87 and 88.
175 See above, para. 72.
176 See above, paras. 106 and 107.

7 Particularly with regard to the International Covenants
on Human Rights; see above, para. 103 and footnote 147.



fromthe general reginme. '8

Paragraph 3. The legal reginme of reservations is generally applicable

112. This argunent is a familiar one. Watever manifestation it takes, it

hol ds that, given the inportance of nornmative treaties for the internationa
comunity as a whole, reservations to such instrunments nust be excluded, or at
| east di scouraged, whereas the "flexible system' of the 1969 and 1986
Conventions unduly facilitates their fornulation and anplifies their effects.

113. However, it is doubtless a matter of good doctrine to draw a distinction
bet ween two separate problens even if they are related: the very genera
probl em of whether or not reservations to such instrunments are appropriate and
the nore technical question of determ ning whether the "Vienna regi ne"
addresses the various concerns expressed. But if the answer to the first
guesti on cannot be objective and depends far nore on political - indeed,

i deol ogi cal - preferences than on legal technicalities, the latter

consi derations in turn nake it possible to take a firmposition with regard

to the second question. And the two can in fact be considered separately.

A A debate with no possible conclusion: the appropriateness
of reservations to nornmative treaties

114. The terns of the debate are clearly evident in the opposition between the
majority and the dissenting judges in the Reservations to the Convention on
the Prevention and Puni shnent of the Crine of Genocide case. The forner held

t hat :

"The object and purpose of the Genocide Convention inply that it
was the intention of the General Assenbly and of the States which voted
it that as many States as possible should participate. The conplete
exclusion fromthe Convention of one or nore States would not only
restrict the scope of its application, but would detract fromthe
authority of the noral and humanitarian principles which are its
basi s". 17°

For the minority judges, on the other hand,

"It is [...] not universality at any price that forns the first
consideration. It is rather the acceptance of common obligations -
keeping step with |ike-mnded States - in order to attain a high
objective for all humanity, that is of paranount inportance. [...]

In the interests of the international conmunity, it would be better to

|l ose as a party to the Convention a State which insists in face of

obj ections on a nodification of the terns of the Convention, than to
permit it to become a party against the wish of a State or States which
have irrevocably and unconditionally accepted all the obligations of the

78 Cf. article 20, paragraphs 2 and 3, of the 1969 and 1986
Conventi ons.

179 Advi sory opinion (footnote 46), Reports, 1951, p. 24.
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116.

Convention". 18

"These ['multilateral conventions of a special character' ], by

reason of their nature and of the manner in which they have been

fornmul ated, constitute an indivisible whole. Therefore, they nust not be
made the subject of reservations, for that woul d be contrary to the
purposes at which they are ained, nanely, the general interest and al so
the social interest." 1

Thi s marked opposition of points of viewelicits three observations:

It arises at the outset of the controversy in connection with a
human rights treaty par excellence, which as such falls in the
sub-category of nornative treaties, the category around which the
debate has recently resurfaced; 1

The two "canps" start fromexactly the same premises (the ains of
t he Convention, which are pursued in the interest of all mankind)
to reach radically opposing conclusions (reservations to the
Convention rust/must not be permitted);

Everything was said in 1951; the ensuing dial ogue of the deaf has
gone on unabated for 45 years without either side displaying any
fundamental change in its position

As there is no possible way of ending the debate, |let us content
ourselves with setting out the undisputed facts.

117. Reservations to "normative" treaties are del eterious because:
- Permitting themis tantanmount to encouragi ng partial acceptance of
the treaty 18
- And | ess careful drafting, since the parties can in fact nodify
their obligations |ater; 1
1% Joint dissenting opinion of Judges Guerrero, Sir Arnold
McNair, Read and Hsu Mb. Ibid., p. 47.
181 Di ssenting opinion of Judge Alvarez, ibid., p. 51.
82 1pid., p. 53.
183 See above, paras. 56-62.
184 Subject to the nore technical aspects of the debate, see
sect. B bel ow.
8 G G Fitzmaurice, op. cit. (footnote 112 above), pp. 17
and 19- 20.
186

Ibid., p. 19.
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- The accurul ation of reservations ultimately voids these treaties of
any substance where the reserving State is concerned

- And, in any event, conpromni ses their quasi-Ilegislative functioning
and the uniformty of their inplenentation. 88

118. More specifically, as regards human rights treaties,

- There is "une contradiction entre | es deux expressions 'reserves
et 'droits de |'homme'. On concoit mal qu'un Etat qui a accepté de
se lier par un traité en cette matiére n'ait pas tout fait pour
étre en mesure de renplir toutes ses obligations, [...] veuille
encore se protéger par un 'donmine reservé' ". (A contradiction

exits between the terns "reservations” and "human rights". It is
hard to believe that a State that agreed to be bound by a treaty in
this area would not do everything it could to fulfil its

obligations, [...] yet seek to protect itself by neans of a
"reserved domain"; 1

- It would be "desirable in principle that States accept the ful
range of obligations, because the human rights nornms are the | ega
expression of the essential rights that every person is entitled to
as a hunman bei ng";

87 Cf. W A Schabas, op. cit. (footnote 118 above), p. 41

18 Cf., in the area of environnental protection, Gwneth
G Stewart, "Enforcenment problens in the endangered species
Conventi on: reservations regarding the reservation clause",
Cornell International Law Journal, 1981,
p. 438, and, albeit indirectly, in the field of disarmnent,

Pascal Boniface, Les sources du désarnenent, (Paris, Econom ca,
1989), p. 68.

189 P -H Inbert, op. cit. (footnote 117 above), p. 99 (HRR,
1981, p. 28); see also M Coccia, op. cit. (footnote 96 above),
16; both authors endorse this opinion but do not claimit as
their own. See also the position of M. Robinson during the
debate on the prelimnary report (A/CN 4/ SR 2402, pp. 11 and 12).

19 See the Human Rights Conmittee, General Comment No. 24
(footnote 86, above), para. 4.
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- Acconpanying ratification with a series of reservations could give
the reserving State an opportunity to enhance its internationa
"image" at little cost without having to really accept any
restrictive conmtnents.

119. Conversely, it is argued that:

- Reservations are a "necessary evil" 1 resulting fromthe current
state of international society; they "cannot be qualified at the
ethical level; they reflect a fact, nanely that there are
mnorities whose interests are as respectable as those of
maj orities"; 1%

- More positively, they are an essential condition of life, of the
dynamics of treaties ' that pronotes the devel opnent of
international law in the process; %

- By facilitating the conclusion of nultilateral conventions; ' and

- By allowing a greater nunber of States to becone parties; %7

- Since, ultimately, partial participation is better than no

191 See R P. Anand, "Reservations to nultilateral
treaties”, Indian Journal of International Law, 1960, p. 88; P.-
H Inbert, op. cit. (footnote 43 above), p. 249; and W A
Schabas, op. cit. (footnote 118 above), p. 41.

92 R Ago, Yearbook ... 1965, vol. |, p. 151.

19 Paul Reuter, fourth report on the question of treaties
concluded between States and international organizations or
between two or nore international organizations, A/ CN. 4.285,
Year book ... 1975, vol. 11, p. 36.

94 p -H Inbert, op. cit. (footnote 43 above), p. 463.
195 | hid., p. 464.

196 International Court of Justice, advisory opinion
(footnote 46 above), Reports, 1951, p. 22. See also the position
of M. Rao during the debate on the prelimnary report
(A/CN. 4/ SR. 2404, pp. 18-19).

197 Cf. for exanple Mnfred Lachs, "Le dével oppenent et
fonctionnenent des traités multilatéraux", Collected Courses,
1957 11, wvol. 92, pp. 229-230. See also the views expressed

during the debate on the prelimnary report by M. Villagran
Kramer (A/CN.4/SR 2403, p. 8 and M. Elaraby ("In a sense,
reservations were the price paid for broader participation”
A/ CN. 4/ SR 2404, p. 16) and, in the area of the environnent, G
G Stewart, op. cit. (footnote 188 above), p. 436.
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participation at all. 1%
120. These considerations carry even nore weight in the area of human rights:

- "The possibility of entering reservati ons nmay encourage States
whi ch consider that they have difficulties in guaranteeing all the
rights in [such treaties] none the less to accept the generality of
obligations in that instrument"; 1%

- "Indeed, it could be argued that there is a particular need for a
margin of flexibility in respect of human rights treaties which
tend to touch on natters of particular sensitivity to
States ..."; 20

- Particularly when the ternms of the convention are backed up by a
noni t ori ng mechani sm whi ch ensures a dynamic interpretation of the
i nstrunment; 20

- The formul ati on of reservations would seemto constitute proof that
States take their treaty obligations seriously; and

- G ves them an opportunity to harnonize their domestic law with the
requi renents of the convention while obligating themto abide by

198 This is what Fitzmaurice called, speaking in highly
critical ternms, "the half-a-loaf doctrine" (op. cit. (footnote
112 above), p. 17): "...that in any case half a loaf is better
than no bread - that it is better (especially as regards the | aw
maki ng, social and humanitarian type of Convention) that States
shoul d becone parties even if they cannot (or will not) carry out
certain of the obligations involved, and that they should be
bound by at |east sone of the obligations of the Convention, even
if they disengage thenselves fromthe rest”, (ibid., p. 11). For
exanples in a sinmlar vein, see Charles de Visscher, Théories et
réalités en droit international public, Paris, Pédone 1970,
pp. 292-293, or P.-H Inbert, op. cit. (footnote 43 above),
p. 372 or p. 438.

199 Human Rights Committee, GCeneral Comment No. 24,
(footnote 86 above), para. 4.

200 C. Redgwell, op. cit. (footnote 97 above), p. 279; see
also P.-H Inbert, op. cit. (footnote 117 above), pp. 102-103
(HRR 1981, p. 30). Thomas G egrich shows how "kulturellen
Rel ativi smus" (cultural relativism is often invoked in the area
of human rights ("Vor behal te zu Menschenr echt sabkommen:
Zul dssi gkei t, Gultikeit und Priafungskompetenzen
von Vertragsgrem en - Ein konstitutioneller Ansatz", pp. 713-715,
English summary pp. 778-779). See also the position of M. Rao
during the debate on the prelimnary report (A CN 4/ SR 2404,
pp. 18-19).

200 P -H |nbert, ibid.
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t he nost inportant provisions;

- Especially since the inplenmentation of human rights treaties takes
tinme; 22 and

- Takes nore resources, particularly financial resources, than it
woul d appear at first. 2%

121. Simlarly, it is argued that the useful ness of reservations in the area
of human rights is borne out concretely by the fact that very few conventions
concluded in this area exclude reservations 2 and that this option is
avai | abl e even when a treaty is concluded anong a snmall nunber of States.
It is also obvious that the periodic calls for withdrawal of reservations to
human rights treaties elicit only a faint response, 2% which would seemto
poi nt up the useful ness of such reservations.

205

122. The sanme authors nmaintain that in reality, the scope of reservations
to lawnmaking treaties, including those in the field of human rights, is
limted, 27 a view contested by the doctrine opposing the use of

202 Cf. J. MBride, op. cit. (footnote 118 above), pp.2-4
(manuscri pt version). See also the position of M. Rao during
the debate on the prelimnary report (A/CN. 4/ SR 2404, pp. 18-19).

203 See J. McBride, ibid., pp. 4-13.
204 See para. 124 bel ow.

205 As in the case of the Council of Europe; cf. article 64
of the European Convention on Human Rights (see P.-H [Inbert,
op. cit. (footnote 117 above), p. 119; HRR 1981, p. 38).

206 Cf. the response dated 17 February 1994 from the
Conmittee of Mnisters of the Council of Europe concerning
Parliamentary Assenbly recommendation 1223 (1993); see also
Bel inda C ark, "The Vienna Convention reservations regine and the
Convention on Discrimnation agai nst Wnen", Anerican Journal of
International Law 1991, p. 288.

207 Cf. M Coccia, op. cit. (footnote 96 above), p. 34; J.
K. Ganble, op. cit. (footnote 128 above), pp. 372-394, passim
P.-H Inbert, op. cit. (footnote 43 above), pp. 347 ff., and
op. cit. (footnote 117 above), p. 105 (HRR 1981, p. 31); Di nah
Shelton, "State practice on reservations to human rights
treaties”, Annuaire canadien des droits de la personne 1983,
pp. 205-234, passim note pp. 225-227; Markus G Schm dt,
"Reservations to United Nations human rights treaties - the case
of the two Covenants”, to be included in op. cit. (footnote 98
above), pp. 18-20 (manuscript version), or Sir lan Sinclair, The
Vi enna Convention on the Law of Treaties (Manchester University
Press), 1984, p. 77.
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reservations. 2°® Again, the question is one of appreciation, and this serves
nerely to confirmthat there can be no objective answer to the question of
whet her the drawbacks of reservations to these instrunents outweigh their
advant ages or Vi ce versa.

123. The "truth" probably lies sonewhere in between; everything depends on the
ci rcunst ances and the purpose of the provisions in question. However, |eaving
t he question unanswered presents few drawbacks: it is true that the first
subparagraph of article 19 of the Vienna Conventions on the |aw of treaties
sets out the principle of the right to formul ate reservati ons; however, |ike
all rules governing reservations (and like the vast najority of other rules)
set out in these Conventions, this is an optional residual rule which
negotiators can reject if they find it useful to do so. |If they feel that the
treaty does not lend itself to the fornulation of reservations, they need only
insert a clause expressly excluding them which is precisely the case
contenplated in article 19, subparagraph (a).

124. It is remarkable, however, that such provisions should be so rare in
normati ve human rights treaties; 2®they seemto be equally rare in disarnmnent
treaties. 21

125. This infrequency of clauses prohibiting reservations would seemto be
expl ai ned by the ordinary-law regine laid down in the Vienna Conventions which
is applied owing to the frequent silence 2! of these treaties on the matter of
reservations. Another striking phenonenon seens prina facie to lead to this
conclusion: this is the wide range of reservation clauses found in normative
treaties. Wiile these treaties mght seemby their very nature to warrant a
different reservation reginme than that applicable to other types of treaties,

208 Cf. W A Schabas, op. cit. (footnote 118 above), pp. 42
and 64; see also the concerns expressed by the Human Rights
Commttee, the Conmttee on the Elimnation of Discrimnation
agai nst Wonen and the chairpersons of human rights treaty bodies
(see above, para. 59).

209 See, however, exanples in the Supplenentary Convention
on the Abolition of Slavery, the Slave Trade, and Institutions
and Practices Simlar to Slavery of 7 Septenber 1956 (article 9),
t he Convention against Discrimnation in Education of 14 Decenber
1960 (article 9), Protocol 6 to the European Convention on Human
Rights, on abolition of the death penalty, of 28 April 1983
(article 4) or the European Convention against Torture of
26 Novenmber 1987 (article 21), all of which prohibit any
reservations to their provisions.

210 sSee, however, article 22 of the Paris Convention of 13
January 1993 on the prohibition of chem cal weapons. The clauses
prohi biting reservations seem to be nore common in the field of
environmental protection.; cf. the Madrid Protocol of 4 Cctober
1991, on protection of the Antarctic environnent (article 24),
the New York Convention of 9 My 1992, on clinmate change
(article 24), or the Rio Convention of 5 June 1992, on bi ol ogi cal
diversity (article 37), all of which exclude reservations.

211 See para. 134 bel ow.
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one m ght al so expect to see parties use this system if not regularly, then
at least frequently. This is not the case, however.
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Wiere reservation clauses do exist in such treaties, including human rights
treaties, they are notable for their great diversity. 22 These hints of the
Vienna reginme's "acceptability" are confirned when one | ooks at the speci al

treatment given to this reginme in human rights treaties.

B. Adapting the "Vienna reginme" to the particular characteristics
of nultilateral normative treaties

126. In the Special Rapporteur's view, the real |egal question here is not
whether or not it is appropriate to authorize reservations to nultilatera
normative treaties, but whether, when contracting parties remain silent on the
| egal reginme of reservations, the rules set out in the 1969 and 1986
Conventions can be adapted to any type of treaty, including "normative"
treaties, including in the field of human rights.

127. In truth, it would seemhad to argue that the answer to this question
nmust be in the affirmative. Should one do so, however, it is not because
reservations are a "good" thing or a "bad" thing in general or for normative
treaties or for human rights, but because the rules which are applicable to
t hem under the Vienna conventions strike a good bal ance between the concerns
rai sed by the advocates of reservations and those raised by their opponents,
and provi de a reasonable answer to their respective arguments on which a
position need no | onger be taken

128. The general and uniformapplicability of the |egal regine of reservations
set out in the Vienna Conventions of 1969 and 1986 is related to the

particul ar characteristics of this regine, which its architects sought to make
flexible and adaptabl e precisely so that it could be applied in al

situations. |In fact, the systemis adapted to the special features of genera
mul tilateral |aw making treaties, including the requirenments of human rights
conventi ons.

(a) Flexibility and adaptability of the "Vienna regine"

129. The unique nature of the regime of reservations to treaties is due to the
regi me's fundanental features, which enable it to neet the specific needs of
all types of treaties and related instrunents. Its flexibility guarantees its
adaptability.

130. The systemof unanimty which was the rule, at l[east at the universa
level, until the advisory opinion of the International Court of Justice on
Reservations to the Convention on the Prevention and Puni shnment of the Crine
of Genocide, %® was cunbersone and rigid. It was this rigidity that led to a
preference for the Pan- Areri can system which becane w despread after 1951

As the Court noted with regard to the 1948 Conventi on

212 On this question see P.-H Inbert, op. cit. (footnote

43 above), pp. 193-196, or W A. Schabas, "Invalid reservations
to the International Covenant on Cvil and Political R ghts: is
the United States still a party?", Br ookl yn Jour nal of

International Law, 1995, p. 286.

213 See above, footnote 46.
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"Extensive participation in conventions of this type has al ready
given rise to greater flexibility in the international practice
concerning nultilateral conventions. Mre general resort to
reservations, very great allowance made for tacit assent to reservations,
t he existence of practices which go so far as to adnit that the author of
reservations which have been rejected by certain contracting parties is
nevert hel ess to be regarded as a party to the convention in relation to
those contracting parties that have accepted the reservations - all these
factors are manifestations of a new need for flexibility in the operation
of multilateral conventions." 2

131. "Flexibility" - this is the key word of the new | egal regine of
reservations which is gradually replacing the old regi me and becom ng
enshrined in the Vienna Conventions.

132. The first report of Sir Hunphrey Wal dock in 1962, which marks a departure
by the International Court of Justice fromthe old reservation regine,

contains a lengthy appeal, which is particularly el oquent and conplete, in
favour of a "so-called flexible system under which, "as under the unanimty
system the essential interests of each individual State are to a very great
extent safeguarded ...". 5 The Special Rapporteur wi shes to stress that the
rules he is proposing - which have their origin largely in the rules set out

in the Vienna Conventions - are nost likely to pronote the universality of
treaties yet will have only a mninal effect on both the integrity of the text
of the treaty and the principle of agreenment. ?2°

133. The principal elenents that nmake this possible are the foll ow ng:

(1) The permissibility of reservations nmust be considered in the |ight
of the object and purpose of the treaty; 27 this fundanental rule in itself
makes it pointless to nodify a reservation regime in terns of the object of
the treaty, for the object is taken into account in the very wording of the
basi c rul e;

(2) The freedom of the other contracting parties to agree is entirely
preserved, since they can change the scope of the reservations as they choose
practically wi thout restriction, through the nmechani sm of acceptances and
obj ections; 28

(3) "The right to 'formulate' reservations instituted by the Vienna

214 1bid., Reports 1951, pp. 21-22; underlining added.

215 Op. cit. (footnote 155 above), pp. 64-65. See the
prelimnary report (footnote 2 above), para. 36.

26 1bid., pp. 64-65.

217 Cf. article 19, subparagraph (c), of the Vienna
Conventi ons.

218 Cf. article 20, paras. 3, 4 and 5, and articles. 21 and
22. See the prelimnary report (footnote 2 above), para. 61
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Conventions is in no way residual in nature: every treaty canlimt this
freedomand, in particular, prohibit any or certain reservations"; 2 it can
also institute its own reginme for adm ssibility and nonitoring reservations.
Accordingly, the Vienna rules are sinply a safety net which negotiators are
free to reject or nodify, particularly if they find it useful to do so because
of the nature or the object of the treaty

134. Moreover, it is not immterial that, notwithstanding this possibility,
many treaties do not contain reservation clauses, but sinply refer inplicitly
to the regine set out in the 1969 and 1986 Conventions. "[(C]le silence n'a pas
du tout la néne signification qu' autrefois: il n'est pas uniquenent une
conséquence du besoin de ne pas renettre en cause un conprom s ou de
|"inpossibilité pour les Etats de s'entendre sur un texte commun; i

correspond essentiellenent au désir de la majorité d' entre eux de sounettre

| es réserves au 'systene souple' élaboré dans le cadre des Nations Unies. Le
silence du traité devient ainsi le résultat d un choix positif." (This
silence no | onger nmeans what it once did: it is not solely a consequence of
the need to avoi d questioning an agreenent of the inability for States to
agree on a joint text; it corresponds largely to the desire of nbst States to
submt reservations to the 'flexible system devel oped by the United Nations.
The treaty's silence then becones the result of a positive choice), 22 and the
resi dual rules thus becone the ordinary | aw deliberately chosen by the
parties. 22

135. It is likewise not inmaterial that this solution of inplicit - and,
occasional ly, explicit 222 - reference was used in a nunber of genera

mul tilateral nornmative treaties, in fields including human rights. This would
seemto establish that the Vienna regine is suited to the particular
characteristics generally attributed to treaties of this type.

(b) The "Vienna reginme" is suited to the particular characteristics of
normative treaties

136. The objections made to the "flexible" regine of Pan-Anerican origin 22
used in the Vienna Conventions on the Law of Treaties were synthesized
forcefully and with skill by Fitzmaurice in an inportant article published in
1953. In it he stressed in particular the drawbacks the regi me woul d present
in the case of reservations to "nornative" treaties. #* These argunents have
been repeated nunerous times since and revolve principally around three ideas:

219 pPaul Reuter, op. cit. (footnote 43 above); see also
para. 26 above and the other references cited in footnote 43.

220 P, -H. Inbert, op. cit. (footnote 43), pp. 226-227.
21 cf. ibid., p. 226.
222 See footnotes 18 and 19 above.

223 This origin was rightly enphasi zed by M. Barboza during
t he debate on the prelimnary report (A/ CN. 4/ SR 2404, p. 12).

224 (p. cit. (footnote 112 above), pp. 15-22 in particular.
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the Pan-Anerican or "Vienna" reginme *° is ostensibly unsuitable to this type of
treaty and especially to human rights treaties because:

- It would undernmine the integrity of the rules set out therein, and
uni forminpl ementation of these rules is essential for the conmunity of
contracting States;

- It woul d be inconpatible with the absence of reciprocity in
conmitments undertaken by the parties under such instrunments; and

- It would fail to preserve equality between the parties.
(i) Problens related to the "integrity" of normative treaties

137. It is undeniable that the "Vienna regi ne" does not guarantee the absol ute
integrity of treaties. Furthernore, the very concept of reservations is

i nconpatible with this notion of integrity; 2% by definition, a reservation
"purports to exclude or to nodify the legal effect of certain provisions of

the treaty". #7 Thus far the only way to preserve this integrity conpletely
has been to prohibit any reservations whatsoever; this, it cannot be repeated
too often, is perfectly consistent with the 1969 and 1986 Conventions. 228

138. The fact remains that, where a treaty is silent, the rules set out in the
Vi enna Conventions, by not fully addressing the concerns of those who woul d
defend the absolute integrity of nornmative treaties, guarantee, to all intents
and purposes, that the essence of the treaty is preserved.

139. Article 19, subparagraph (c), in fact prohibits the fornul ati on of
reservations that are inconpatible "with the object and purpose of the
treaty", which means that in no case can the treaty be weakened by a
reservation, contrary to the fears occasionally expressed by the proponents of

the restrictive school. #° And this can lead to the prohibition of any
reservations, because it is perfectly conceivable that a treaty on a very
specific topic may have a small nunber of provisions that forman indissoluble
whole. This situation, however, is probably the exception, if only because

225 |In reality, the two regines differ somewhat in the way
they are inplenented, but they are identical in spirit, and have
thus received simlar criticism

226 As the International Court of Justice noted, "[i]t does
not appear, noreover, that the conception of the absolute
integrity of a convention has been transforned into a rule of
international |aw'. (See advisory opinion (footnote 46 above),

Reports 1951, p. 24.)
2 Art. 2, para. 1 (d), of the 1969 and 1986 Conventi ons.

228 See above, para. 133.

229 See above, para. 117.
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"purely normative" treaties are thenselves rare. 0

140. This, however, is the rationale given by the representative of the
International Labour Ofice in his statenent on 1 April 1968 to the Vienna
Conference in support of the traditional prohibition of any reservation to
i nternational |abour conventions. 2! According to M. C. WIfred Jenks,

"I LO practice concerning reservations is based on the principle
recognized in Article 16 23 that reservations inconpatible with the
obj ect and purpose of the treaty are inadnissible. Reservations to
i nternational |abour Conventions are inconpatible with the object and
pur pose of these Conventions." 2%

Actual ly, this explanation seens sonewhat artificial, and it is probably
better to assunme that in this specific case the prohibition of reservations is
based on a practice which, nost |ikely, assuned a customary val ue ow ng nore
to do with the tripartite structure of 1LO than with the object and purpose of
the treaty. 23

141. The reserving State's obligation to respect themis not the only | ega
guar ant ee agai nst the weakening of a treaty, normative or not, by nmeans of
reservations. Indeed, there can be no doubt that the provisions concerning
perenptory norns of general international |aw (jus cogens) cannot be the

30 See above, para. 85.

#Z1 To which M. Razafindralanbo drew attention during the
debate on the prelimnary report (cf. A/CN 4. SR 2042, pp. 5-6).

232 Becane art. 19 of the Conventi on.

233 The text of this statenent was transmitted to the
Speci al Rapporteur by the ILO Legal Counsel.

234 Jenks, in the same statenment, added that "[t]he
procedural arrangenents concerning reservations enbodied in the
Draft Articles are entirely inapplicable to the I1LO by reason of
its tripartite character as an organization in which, in the
| anguage of our Constitution, 'representatives of enployers and
wor kers' enjoy 'equal status with those of governnments'". See
also the Report of the Director-General of the International
Labour O fice submtted to the International Labour Conference
in 1921, International Labour Conference - Third session, vol.
11, annex XVIl, p. 1046, and the Menorandum by the Director-
CGeneral of 1LO dated 15 June 1927 (footnote 125 above), p. 882.
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subj ect of reservations. General Comrent No. 24 of the Human Rights Committee
links this prohibition with the prohibition against any action contrary to the
obj ect and purpose of the treaty:

"Reservations that offend perenptory norms would not be conpatible
with the object and purpose of the Covenant". 2%

This wording is open to discussion #% and cannot, in any event, be generalized:

one can well imagine a treaty referring, very indirectly, to a norm of
jus cogens without that norm having anything to do with the object and purpose
of the treaty. A reservation to such a provision would still be

i mperni ssible, for one cannot inagine a State using a reservation to a treaty
provision, to avoid having to respect a rule which it was in any case obliged
to respect as "a normfromwhich no derogation is permtted". 27

142. Whatever its basis, the rule is no less definite and can have concrete
effects in the area of human rights. There is no question that certain rules
whi ch seek to protect human rights are of a perenptory character; the
International Court of Justice in fact provided two such exanples in the
conmentary to draft article 50 (which becane article 53 of the 1969
Convention) in its 1966 report: the prohibition of genocide and of slavery. 2%
However, this is not the case with all rules that seek to protect rights, 23
and the identification of these norms is not easy; this is in fact the main
flaw in the notion of jus cogens. Yet the principle is not really debatabl e:
perenptory provisions in treaties cannot be the subject of reservations, and
this, taken together with respect for the object and purpose of the treaty,
provides a further guarantee for the integrity of normative conventi ons,
particulary in the field of human rights.

143. Should one go further and consider that reservations to treaties which
reflect the rules of custonmary international |aw are always inperm ssible?
The Hunman Rights Conmittee affirmed this, basing itself on the specia
characteristics of human rights treaties

235 See above, footnote 86, para. 8.

236 Cf. the doubts expressed in this connection by the
United States of Anerica in its comentary (footnote 87) to
General Comment No. 24 (52).

7 Cf. art. 53 of the 1969 and 1986 Vi enna Conventi ons.

238 Yearbook ... 1966, vol. 11, p. 248.

239 See, for exanple, M Coccia, op. cit. (footnote 96
above), p. 17; J. MBride, op. cit. (note 118 above), pp. 1 and
32 ff; W A Schabas, op. cit. (footnote 118 above), pp. 49-50;
however, see also the doubts raised by Eric Suy, "Droits des
traités et droits de |'home" in Volkerrecht als Rechtsordnung
Internationale Gerichtsbarkeit, Menschenrechte - Festschrift far
Her mann Mosl er (Berlin, Springer-Verlag, 1983), pp. 935-939.
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"Al though treaties that are nere exchanges of obligations between
States allow themto reserve inter se application of rules of genera
international law, it is otherwise in human rights treaties, which are
for the benefit of persons within their jurisdiction". 2%

144. This would seemto be debatable prinma facie.

145. One might, after further study, 2* agree with the Human Ri ghts Conmittee
that reservations to customary norns are not excluded a priori - such norns
are binding on States independently of whether they have expressed their
acceptance of the treaty norm however, unlike the case of perenptory nornmns,
States can derogate from customary norns by agreenent inter se. And one
shoul d not overl ook the phenonenon of the "persistent objector”, the party who
can indeed refuse to apply a rule which it cannot oppose under genera
international law. As the United Kingdom pointed out in its observations on
Ceneral Comment No. 24, "there is a clear distinction between choosing not to
enter into treaty obligations and trying to opt out of customary internationa
law'. 242 But if this reasoning is correct, it is hard to see why it would not
apply also to reservations to human rights treaties.

146. By way of justification, the Human Rights Conmittee limts itself to
noting that these instrunments are designed to protect the rights of
individuals. Wat is involved is a sinple matter of principle: inplicitly,
the Conmittee starts fromthe assunption that human rights treaties are

| egislative, not only in the material sense - which, with sone reservations,

is acceptable 2*® - but also in the formal sense, which is not acceptable and is
t he product of a highly questionable anal gam

147. In making this assunption, the Cormittee is forgetting that these

i nstruments, even though they are designed to protect individuals, are stil
treaties: it is true that they benefit individuals directly, but only

because - and after - States have expressed their willingness to be bound by
them The rights of the individual derive fromthe State's consent to be
bound by such instrunents. Reservations are inseparable fromsuch consent,
and the Special Rapporteur believes that the order of factors cannot be
reversed by stating - as the Commttee does - that the rule exists as a matter
of principle and is binding on the State, at least by virtue of the treaty, if
the State has not consented to it. |If, as the Committee nmintains, States can

240 General Comment No. 24 (footnote 86 above), para. 8.
(France, in its remarks (see footnote 87 above), rightly pointed
out that "paragraph 8 is worded in such a way that the docunent
seens to associate, to the point of confusing them two separate
|l egal notions - that of 'perenptory norns' and that of 'rules of
i nternational customary |aw ".

241 See above, para. 74.

242 Commentary (footnote 87 above), para. 7, p. 154
(However, one may well question what real notives a State m ght
have for doing so.)

243 See above, para. 85.
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"reserve inter se application of rules of general international |law', there is
no | egal reason why the sane should not be true of human rights treaties; in
any event, the Conmittee does not give any such reason

(ii) Problens with regard to the "non-reciprocity" of undertakings

148. |In fact, this somewhat nargi nal issue of whether reservations can be made
to treaty provisions reproducing rules of custormary law ties in with another

br oader issue, that of whether the "Vienna reginme" is not inconpatible with
the non-reciprocity that is one of the essential characteristics of hunman
rights treaties and, nore generally, normative treaties.

149. According to a recent article, "[i]n contrast to nost multilatera
treaties, human rights agreenments do not establish a network of bilatera

| egal relationships anong the states parties, but rather an objective regine
for the protection of values accepted by all of them A reservation entered
by one state therefore cannot have the reciprocal effect of releasing one or
all the other states parties fromits or their treaty obligations". 2%

150. These argunents are largely correct, but while they may perhaps | ead one
to think that reservations to human rights treaties should be prohibited or
permitted restrictively 2 - a decision that is solely up to the contracting
parties - they do not in any way all ow one to conclude that the conmon regine
of reservations is inapplicable to such instrunents.

151. These statements should first of all be qualified:

1. If they are valid, they are not valid only for human rights, and
while a rigorous quantitative analysis is not possible here, one mght ask
whet her nornative treaties are not the largest category of nultilatera
treaties so far concl uded;

2. VWhile it is true that human rights treaties assune that the parties
accept certain common values, it is still an open question whether they mnust
necessarily accept all the val ues conveyed by a conplex human rights treaty;

3. It nust also be admitted that the concept of reciprocity is not
totally absent fromnormative treaties, including those in the area of human
rights. 24

244 T, degerich, op. cit. (footnote 200 above), English
summary, p. 780; see also, inter alia: Antonio Cassese, "A new
reservations clause (art. 20 of the United Nations Convention on
the Elimnation of Al Fornms of Racial Discrimnation”, in
Recueil d'études de droit international en hommage a Pau
Guggenheim (Geneva, Institut Universitaire des Hautes Etudes
I nternationales 1968), p. 268; B. Cark, op. cit. (footnote 205
above); R J. Cook, op. cit. (footnote 128 above), p. 646.

245 See above, sect. 1, para. 3, paras. 97-105.

246 See above, para. 85.
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152. It is nevertheless true that reciprocity is certainly | ess omipresent in
human rights treaties than in other treaties and that, as the European

Conmi ssion of Human Ri ghts has noted, the obligations resulting fromsuch
treaties "are essentially of an objective character, being designed rather to
protect the fundamental rights of individual hunman beings frominfringenent by
any of the High Contracting Parties than to create subjective and reciproca
rights for the High Contracting Parties". 2 O, in the words of the
Inter-American Court of Human Rights

"I'n concluding these hunman rights treaties, the States can be
deened to subnit themselves to a legal order w thin which they, for
t he conmon good, assume various obligations not in relation to
other States, but towards all individuals within their
jurisdiction." 24

153. Secondly, however, it is highly doubtful that this specific feature of
human rights treaties would nake the reservations regime i napplicable as a
matter of principle.

154. O course, force of circunmstance and the actual nature of the

"non-reci procal " clauses to which the reservations apply result in a

situation where "the reciprocal function of the reservation nmechanismis

al nost neaningless". 2*° "It would be sinply absurd to conclude that the

obj ections by the various European states to the United States reservati ons on
the death penalty discharge themfromtheir obligations under Articles 6 and 7
[of the 1966 Covenant on G vil and Political Rights] as concerns the

United States, and this is surely not their intention in naking the

obj ection". 2%

155. But all that we can deduce fromthis is that when a State enters a
reservation to a treaty provision that nust apply w thout reciprocity, the
provisions of article 21, paragraph 3, of the Vienna Conventions of 1969 and
1986 do not apply; that is all. Mreover, the sane is true when it is not the
provision to which the reservation applies but the reservation itself that, by

247 Austria v. ltaly case, decision on adnmissibility, 11
January 1961, Yearbook of the European Convention on Human
Ri ghts, 1961, p. 140; see also the advisory opinion (footnote 81
above), para. 30.

248 Advi sory opinion 2/82 (footnote 81 above).

249 Rosal yn Higgins, "Human rights: Sone questions of
integrity", ML.R, 1989, p. 9; see also op. cit. (footnote 99
above), pp. 13 and 14 (manuscript version).

%0 W A Schabas, op. cit. (footnote 118 above), p. 65
In the sane vein, see G G Fitzmaurice, op. cit. (footnote 112
above), pp. 15 and 16, of R Hggins, op. cit. (footnote 98
above), p. 13.
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its nature, does not lend itself to reciprocity. 2% This is the case with
reservations that are territorial in scope: it is hardly conceivable, for

i nstance, that France might respond to a reservation by which Denmark reserved
the right not to apply a treaty to G eenland by deciding not to apply that
treaty to its own overseas departnments. Besides, very generally speaking, the
principle of reciprocity assunes a certain equality in the positions of the
parties in order for a State to be able to "respond" to a reservation. 2%

156. But, unless it is by "doctrinal decree", reciprocity is not a function
inherent in a reservations regine and is not in any way the object of such a
regine. 2°® Integrity and universality are reconciled in a treaty by preserving
its object and its purpose, independently of any consideration having to do
with the reciprocity of the parties' undertakings, and it is hard to see why a
reciprocity that the convention rules out would be reintroduced by neans of
reservations.

157. In fact, we have two choi ces:

- Ei ther the provision to which the reservation applies inposes
reci procal obligations, in which case the exact bal ance of rights and
obligations of each party is guaranteed by neans of reservations, acceptances
and objections, and article 21, paragraph 3, can and rust be applied in full;

- O the provision is "normative" or "objective", and States do not
expect reciprocity for the undertakings they have given; there is no point
then in specul ati ng about possible violations of a "reciprocity" which is not
a precondition for the parties' undertakings, and the provisions of
article 20, paragraph 3, are not relevant. One sinply cannot say here that
the reservation is "established with regard to another party".

158. This does not nean that the reservations regine instituted by the Vienna
Conventions does not apply in this second case:

- The limtations inposed by article 19 on the freedomto fornul ate
reservations remain entirely valid;

- Under article 20, paragraph 4 (b), an objecting State is al ways
free to refuse to allowthe treaty to enter into force as between itself and
the reserving State;

%1 See to this effect P.-H Inbert, op. cit. (footnote 43
above), p. 258 and the sonewhat diverse exanples given by this
aut hor, pp. 258-260.

22 | bi d.

23 See above, para. 1.
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- Even if this is not the case, objections are not wi thout effect.
In particular, they can play a major role in the interpretation of a
treaty either by any bodi es which the treaty may set up * or by externa
nechani sns for the settlenment of disputes, ?° or even by nationa
jurisdictions.

(iii) Problens of equality between the parties

159. Many authors link so-called problens of reciprocity to the fact that the
reservations reginme instituted by the Vienna Conventions allegedly violates
the principle of equality between the parties to nornmative treaties.

Prof essor Pierre-Henri Inbert suns up this argunent % as follows: the absence
of reciprocity neans that reservati ons nay viol ate another fundanenta
principle, that of equality between the contracting parties. States which
have not entered reservations are required to conply with the entire treaty,

i ncludi ng the provisions whose application has been evaded by the reserving
State. The latter State will thus be at an advantage. This inequality cannot
be count erbal anced by objections to the reservations, since the objecting
State will still be required to fulfil all its obligations, even if it refuses
to be bound with regard to the reserving State. 7

160. In his first report, Sir Hunphrey Wal dock countered this argunment, noting
t hat :

"Too much wei ght ought not, however, to be given to this
point. For normally the State wishing to nake a reservation would
equal |y have the assurance that the non-reserving State woul d be

%4 See P.-H. Inbert, op. cit. (footnote 117 above) and the
exanples cited on pp. 116 and 117 (HRR 1984, pp. 37 and 38); see
also B. Cark, op. cit. (footnote 205 above), p. 318, or W A
Schabas, op. cit. (footnote 212 above), pp. 313 and 314.

25 In the Loizidou case (footnote 80 above), the European
Court of Human Rights based itself on "the subsequent reaction
of various Contracting Parties to the Turkish declarations”, in
view of Turkey's "awareness of the |legal position" created by
decl arations which the Court deened invalid (para. 95).

26 Of which Sir Gerald Fitzmaurice was an ardent proponent
(cf. op. cit. (footnote 112 above), p. 16, or "The law and
procedure of the International Court of Justice, 1951-1954:
treaty interpretation and other treaty points", B.Y.B.I.L., 1957,
pp. 278, 282 and 287).

7 Op. cit. (footnote 127), p. 110. The Conmi ssion showed
itself synpathetic to this argunment in its Report for 1951
(footnote 47 above), in which it noted that, in treaties of a
| aw maki ng type:

"each State accepts limtations on its own freedom of action
on the understanding that the other participating States wll
accept the sane limtations on a basis of equality" (para. 22).
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obliged to comply with the provisions of the treaty by reason of

its obligations to other States, 2°® even if the reserving State

remai ned conpletely outside the treaty. By entering into the

treaty subject to its reservation, the reserving State at |east

submits itself in some measure to the regine of the treaty. The

position of the non-reserving State is not nmade in any respect any nore
onerous if the reserving State becones a party to the treaty on a linited
basis by reason of its reservation". 2%

The reservation does not create inequality, but attenuates it by enabling the
aut hor of the reservation, who without it woul d have renni ned outside the
circle of contracting parties, to be partially bound by the treaty. 2%

161. Once the reservation 2! has been nmade, article 19 and subsequent articles
of the Vienna Conventions guarantee the equality of the contracting parties in
t hat :

"The reservation does not nodify the provisions of the treaty for the
other parties to the treaty inter se" (article 21, paragraph 2); and

- These other parties nmay fornul ate an objection and draw what ever
i nferences they see fit.

However, by virtue of article 20, paragraph 4, the objecting State may restore
the equality which it considers threatened by the reservation by preventing
the entry into force of the treaty as between itself and the reserving State.
This puts the two States in the sanme position as if the reserving State had
not expressed its consent to be bound by the treaty.

162. Furthernore, both the argunent based on the l|oss of equality between the
parties and that based on non-reciprocity are difficult to conprehend in that
it is hard to see why and how they could apply in the case of treaties which
are specifically not based on reciprocity of obligations between the parties

28 And, one might add, by reason of the very nature of the
treaty.

259 Yearbook ... 1962, vol. |II, p. 64. The Conmi ssion
endorsed this reasoning (cf. its reports to the General Assenbly
in 1962, ibid., p. 198, and 1966, Yearbook ... 1966, vol. II,
p. 224).

260 M. Cassese rightly enphasizes that equality could be
adversely affected by the inplenentation of certain "collegiate"
mechani snms for nonitoring the permssibility of reservations
(op. cit. (footnote 244 above), pp. 301 and 302). However, this
is a very different problem involving the possible breakdown of
equal ity between reserving States, and is in any case caused not
by the "Vienna regine" (which is not collegiate) but by the
wai vi ng of that regine.

261 \Which, it will be recalled, is a unilateral statenent
(art. 2, para. 1 (d), of the 1969 Conventi on).




- 46 -

but rather constitute clusters of unilateral undertakings pursuing the sane
ends. It is illogical to suggest that each contracting party shoul d consent
to be bound only because the others will do |ikew se, since its obligations
are not the counterpart of those assumed by the others. 22 And it is not a
little ironic that it is precisely the authors who insist nost on the
non-reci procal nature of normative treaties, beginning with human rights

i nstrunments, who al so invoke the adverse effects which the formul ati on of
reservations has on reciprocity and equality: how could reservations affect
the reciprocity ... of non-reciprocal undertakings?

Concl usion of section 2: The "Vienna reginme" is generally applicable
163. In concluding this analysis, it appears that:

1. The reservations regi me enbodied in the 1969 and 1986 Conventi ons
was conceived by its authors as being able to be, and being required to be,
applied to all nultilateral treaties, whatever their object, % with the
exception of certain treaties concluded anong a limted nunber of parties and
constituent instrunments of an international organization, for which sone
limted exceptions were nade;

2. Because of its flexibility, this reginme is suited to the particul ar
characteristics of normative treaties, including human rights instrunents; 2%

3. Wil e not ensuring their absolute integrity, which would scarcely
be compatible with the actual definition of reservations, it preserves their
essential content and guarantees that this is not distorted;

4. This conclusion is not contradicted by the argunments all eging
violation of the principles of reciprocity and equality anong the parties; if
such a violation occurred, it would be caused by the reservations thensel ves
and not by the rules applicable to them noreover, these objections are hardly

262 p -H Inbert, op. cit. (footnote 43 above), p. 372.

263 To use the fornula adopted by M. Rao in discussing the
prelimnary report, it achieves "a certain diversity in unity"
(A CN. 4/ SR 2404, p. 19).

264 This was, noreover, the position taken by nobst States
whose representatives spoke on this point in the Sixth Conmttee
at the fiftieth session of the General Assenbly; see, inter alia,
the statements on behalf of Algeria (A/C 6/50/SR 23, para. 65),
India (A/C 6/50/ SR 24, para. 43) or Sri Lanka (ibid., para. 82)
enphasi zing the desirable unity of the reservations regine, or
the United States of America (A/C 6/50/SR 13, paras. 50-53),
Paki stan (A/C. 6/50/SR. 18, para. 62), Spain (A/C 6/50/ SR 22,
para. 44), France (ibid., para. 54), Israel (A/C 6/50/SR 23,
para. 15), the Czech Republic (ibid., para. 46) or Lebanon
(A/ C.6/50/ SR 25, para. 20) rejecting the idea of a special regine
for human rights treaties; see also the nore tentative statenents
by the representatives of Australia (A/C 6/50/ SR 24, para. 10)
and Jamaica (ibid., paras. 19 and 21).
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conpatible with the actual nature of normative treaties, which are not based
on reciprocity of the undertakings given by the parties;

5. There is no need to take a position on the advisability of
aut hori zing reservations to nornmative provisions, including those relating to
human rights: if it is felt that they nust be prohibited, the parties are
entirely free to exclude themor to linmt themas necessary by including an
express clause to this effect in the treaty, a procedure which is perfectly
conpatible with the purely residual rules enbodied in the Vienna Conventi ons.

Section 3. |Inplenentation of the general reservations regine
(application of the "Vienna regine" to

hunan rights treaties

164. The current controversy regarding the reservations regi ne applicable to
human rights treaties 2% is probably based, in part at least, on a

m sunder st andi ng. Despite what may have been understood fromcertain

anbi guous or clunsy fornulas, the nonitoring bodi es established by the hunman
rights instrunents do not challenge the principle of the applicability to
these treaties of the rules relating to reservations contained in the

Vi enna Conventions and, in particular, they do not deny that the

permi ssibility of reservations nmust be determined, where the treaty is silent
on the natter, on the basis of the fundanental criterion of the object and
purpose of the treaty. The real problens lie el sewhere and relate to the

exi stence and extent of the determ ning powers of these bodies in this matter.

Paragraph 1. The fundanmental criterion of the object and
purpose of the treaty

165. An exami nation of the practice of States and international organizations
and of the bodies established to nonitor the inplenmentation of treaties,

i ncl udi ng human rights treaties, confirms that the reginme for reservations
established by the Vienna Conventions is not only generally applicable, but is
al so very widely applied. This examination shows in particular that the
criterion of the object and purpose of the treaty, referred to in

article 19 (c), is used principally in the case where the treaty is silent,
although it is also used in those cases where there are reservation cl auses.

166. Although it narked the starting point of the worldw de radica
transformati on of the reservation regine, 266/ the 1951 advi sory opi nion of
the International Court of Justice was given on Reservations to the Convention
on the Prevention and Punishment of the Crime of CGenocide of 1948. It was,
noreover, the special nature of this treaty which led the Court to distance

265 See paras. 56-60 above.

266/ See Karl ZEMANEK "Some Unresolved Questions in the Vienna Convention
on the Law of Treaties", in Jerzy MAKARCZYK, ed. Etudes de droit internationa

en |'honneur du Juge Manfred LACHS, N jhoff. The Hague, 1984, p. 327.
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itself fromwhat was undeniably the domi nant systemat the tinme, 267/ nanely
unani nous acceptance of reservations, and to favour the nore flexible system
of the Pan-Anerican Union:

- the Court confined its answers strictly to the questions put to it,
whi ch rel ated exclusively to the 1948 Conventi on

"The questions [asked by the General Assenbly] [...] having a
clearly defined object, the replies which the Court is called upon
to give to themare necessarily and strictly limted to that
Convention", 268/

- it referred expressly to the special character of this Convention:

"The character of a nultilateral convention, its purpose,
provi sions, node of preparation and adoption, are factors which nust be
considered in determ ning, in the absence of any express provision on the
subj ect, the possibility of making reservations, as well as their
validity and effect", 269/ and

- it stressed the "purely humanitarian and civilizing purpose" of the
contracting States and the fact that they did "not have any interests of their
own", 270/

- the Court concluded by stating:

"The conpl ete exclusion fromthe convention of one or nore States
woul d not only restrict the scope of its application, but would detract
fromthe authority of the noral and hunmanitarian principles which are its
basi s". 271/

167. It was therefore difficulties connected with reservations to a highly
"normative" human rights treaty that gave rise to the definition of the
present reginme. As the United Kingdom pointed out in its observations on
General Comment No. 24 of the Human Rights Conmittee, "It was in the Iight
preci sely of those characteristics of the Genocide Convention, and in the
light of the desirability of w despread adherence to it, that the Court set

267/ As is convincingly shown by the joint dissenting opinion quoted above
(footnote 130), I CJ) Reports 1951, pp. 32-42.

268/ Ibid. p. 20; see also the operative part, pp. 29-30. Severa
statenments made to the Court enphasized this point; one of these was the witten
statenent of the United States (ICl] Pleadings, pp. 33 and 42-47); this is
particularly noteworthy as that country then applied the rule of unaninous
consent in the exercise of its functions as depositary State (see P.-H | MBERT,
op. cit. (footnote 43), p. 61, footnote 98).

269/ Ibid. p. 22; see also p. 23.
270/ Ibid. p. 23; see para. 114 above.

71/ lbid. p. 24.
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out its approach towards reservations". 272/

72/ (Qbservations (footnote 87 above), para. 4, p. 152.
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168. In this regard, Jude Rosal yn H GA NS observed that:

"Al t hough the CGenoci de Convention was indeed a 'human rights
treaty', the Court was in 1951 concerned with the broad distinction

between 'contract treaties' and 'nornative treaties'. And the issue it
was addressing was whether the old unaninity rule on reservations would
prevail, and whether the contract/normative distinction was relevant to

this answer. The only questions put to the Court related to the | ega
consequences, between ratifying States, of reservations nmade that had
been objected to (and sonetines objected to by sone States but not by
ot hers).

"The Court favoured a 'flexible answer, rather than the unanimty
rule, in respect of the precise questions asked to it; and it found no
difference in that regard between contract and normative treaties".

She added, however:

"that cannot be said to determine the very different question: in a
human rights treaty, in respect of which a nonitoring body has been given
certain functions, is it inplicit inits functions and in the operation of the
principles of Article 19 (3) of the Vienna Convention, that the treaty body
rather than contracting States should deci de whether a reservation is or is
not conpatible with the objects and purpose of the treaty?" 273/

169. This is, indeed, a different question, which will be exami ned in detai
further on. 274/ Wth regard to the question considered here, however, it
will be noted that Ms. H G@ NS recogni zes that one can infer fromthe 1951
opinion that the Court rejected the distinction between "contract treaties"
and "normative treaties" as regards the inplenmentation of the reservations
regime and that, inits view, General Comment No. 24, in the preparation of
whi ch she played a determining role, 275/ does not reject this conclusion.

170. Quite surprisingly, noreover, the Human Rights Committee itself, in this
Ceneral Conmment, considers that, in the absence of any express provision on
the subject in the Covenant on Civil and Political Rights, "the matter of
reservations [...] is governed by international |aw' 276/ and goes on to make
express reference to article 19, paragraph 3, of the 1969 Conventi on
Admittedly, it considers this as providing only "rel evant gui dance", 277/ but
the Conmittee i medi ately adds, in a footnote:

~

273 . cit. (footnote 98), p. 6 (typewitten version), underlining in the
t ext.

N

74/ See para. 2 above and, in particular, para. 178.

275/ See CCPR/ C/ SR. 1366, para. 53, CCPR/ C/ SR. 1380, para. 1 or

CCPR/ C/ SR. 1382, para. 1.

276/ Ceneral Comment above (footnote 36), para. 6.

77/ 1bid.
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"Al t hough the Vienna Convention on the Law of Treaties was
concluded in 1969 and entered into force in 1980 - i.e. after the entry
into force of the Covenant - its terns reflect the general internationa
law on this matter as had already been affirned by the Internationa
Court of Justice in The Reservations to the Genocide Convention Case
of 1951", 278/

and nakes use of this provision to give its viewon the adnmissibility of
reservations to the Covenant 279/ by adding:

"Even though, unlike sone other human rights treaties, the Covenant
does not incorporate a specific reference to the object and purpose test,
that test governs the matter of interpretation and acceptability of
reservations". 280/

The Conmittee again applied this criterion in 1995, during the consideration
of the first report of the United States of America. Applying the principles
enunci ated in CGeneral Comment No. 24, it noted that it believed certain
reservations to the Covenant by the United States 281/ "to be inconpatible

wi th the object and purpose of the Covenant". 282/

171. This position seens to apply to all cases, including those where there
are no reservation clauses. Thus, although the practice of the ILO, which
results in a prohibition of reservations to the international |abour
conventions, is due, in fact, to other factors, that organi zati on neverthel ess
justifies it on grounds based on respect for the object and purpose of those
instruments. 283/ Similarly, in 1992 the persons chairing the human rights
treaty bodi es noted that sone of the reservations |odged "woul d appear to give
rise to serious questions as to their conpatibility with the object and
purpose of the treaties in question" 284/ and, even nore characteristically,
they reconmended in 1984 that treaty bodies:

278/ |bid. footnote 3.

279/ The question of the validity of this position cannot be dealt with in
t he present report.

280/ Above-nentioned CGeneral Comment (footnote 86), para. 6.

281/ In particular the reservations to article 6, para. 5, and article 7.

282/ Consideration of reports submitted by States parties under article 40
of the Covenant. Conments of the Human Rights Committee, "United States of
Anerica", CCPR/ C/79/Add.50, 7 April 1995, para. 14; see also the above-nentioned
Report of the Committee (footnote 87), para. 279; see also the observations nade
by the Chairnman of the Conmmittee, M. Aguilar, during the consideration of the
report, CCPR/ C/ SR 1406, paras. 2-5.

283/ See para. 140 above.

284/ See the previous Report A/ 47/628 (footnote 83), para. 60; see also
para. 36.
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"state clearly that certain reservations to international human rights
instruments are contrary to the object and purpose of those instrunents
and consequently inconpatible with treaty [aw'; 285/

it should be noted that, in doing so, they addressed bodi es charged with
nonitoring treaties that contained or did not contain reservation cl auses,
thus showing their belief that this criterion constitutes a principle applying
general | y.

172. This sane position is shown by the actual wording of the reservation
clauses contained in international instruments, the variety of which has

al ready been pointed out. 286/ However, despite this diversity, the constant
desire of the drafters of the treaties to pronote a reservations regi me based
on that of article 19 of the Vienna Conventions 287/ is very striking:

- as far as the Special Rapporteur is aware, it is in the area of
human rights that the only treaty clause is to be found that expressly refers
to the provisions of the Convention of 23 May 1969 relating to
reservations; 288/

- many human rights treaties nmake express reference to the object and
purpose as a criterion for determning the permissibility of
reservations, 289/ and

- it is clear fromthe travaux préparatoires of treaties which do not
contain reservations clauses that this silence nmust be interpreted as an
inmplicit but deliberate reference to the ordinary |aw regi ne established by
t he Convention of 23 May 1969.

173. Here too, the exanple of the 1996 Covenant on G vil and Political Rights
is significant. After much tergiversation, 290/ it was decided not to include
any reservations clause in this treaty, but the treaty silence on this matter

285/ See the previous Report A/ 49/537 (footnote 83) para. 30.

286/ See para. 125 above.

287/ or, in the case of earlier treaties, on the Pan-Anerican "flexible
regi me" adopted in the ICJ's opinion of 1951

288/ Article 75 of the American Convention on Human Rights, footnote 48
above. In its 1983 advisory opinion on restrictions to the death penalty
(footnote 81 above), the Inter-American Court of Human Rights considered that the
reservations of Cuatemala to paragraphs 2 and 4 of article 4 of the Pact of San
José were permssible in view of their conpatibility with the object and purpose

of the Pact.

289/ See the exanples given above (footnote 49).

290/ See P.-H | MBERT, op. cit. (footnote 43), pp. 223-224 and
Rosal yn HIGA NS, "Derogations under Human Rights Treaties", B.Y.B.l1.L. 1976-1977
pp. 317-318.



- 53 -

nmust be interpreted, not as a rejection of reservations, but as reflecting the
intention of the negotiators to rely on the "accepted principle of
international law' that any State had the right "to nake reservations to a
nmulti-lateral treaty [...] subject to the proviso that such reservations were
not inconpatible with the object and purposes of the treaty". 291/

174. The Rome Convention of 1950, for its part, includes a reservations

cl ause, but the clause nake no reference to this criterion. 292/ The view
that reservations to this instrument nmust not only fulfil the requirenents of
article 64, but nust al so be consistent with the purpose and object of the
treaty seens difficult to support, according to some comentators. 293/
Nevert hel ess, the Commission - quite clearly - and the European Court of Human
Rights - less clearly - consider reservations whose pernissibility is
chal | enged before themin the light of the fundanmental criterion of the object
and purpose of the treaty. 294/ This approach, which seens quite a |l ogica
one - provided it is recognized that a reservation nay distort the nmeaning of
atreaty - confirns the universality of the object and purpose criterion and
woul d seemto inply that every treaty includes an inplicit clause limting in
this way the possibility of making reservations.

175. The objections of States to reservations to human rights treaties are
frequently al so expressly notivated by the inconpatibility of the reservations

291/ General Assenbly, twenty-first session, Report of the Third Conmittee
A/ 6546; see also the statenents by the representatives of several States quoted
by P.-H |IMBERT, ibid., pp. 224 and 411-412.

292/ Article 64: "1. Any State may, when signing this Convention or when
depositing its instrument of ratification, nmake a reservation in respect of any
particul ar provision of the Convention to the extent that any law then in force
in its territory is not in conformty with the provision. Reservations of a
general character shall not be pernmitted under this Article; 2. Any reservation
made under this Article shall contain a brief statement of the |aw concerned”

293/ WIlliam A SCHABAS, conmentary on article 64, in Louis-Ednmond PETTITI,
Emannuel DECAUX and Pierre-Henri |IMBERT dirs. La Convention européene des droits
de |'honmme - commentaire article par article. Econonmica, Paris, 1994, p. 938;
contra: J. VELU et R ERCGEG La Convention européene des droits de |'honme,
Bruyl ant, Brussels, 1990, pp. 159-160.

294/ See the Conmission's decision in the Chrysostonps and others v. Turkey
case above (footnote 80), para. 19, and the Court's judgerment in the Loizidou
case, above (ibid.), in which the Court bases its decision on the object and
purpose of articles 25 and 46 of the Convention but appears to refer nore to the
rules concerning the interpretation of treaties than to those concerning
reservations (cf. paras. 73 and 75). |In the Teneltasch v. Switzerland case above
(ibid.), the Conmi ssion considered that the provisions of the Convention on the
law of treaties of 23 My 1969 enunciated essentially customary rules relating
to reservations (para. 68) and based itself on the definition in article 2, 1,
(d), of the Convention in deternmning the true nature of an interpretative
declaration by the defending State (paras. 69 et seq.); see, on this point, M
COCCl A, op. cit. (footnote 96), pp. 14-15.
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with the object and purpose of these instruments. This is all the nore true
as States generally seemdisinclined to express objections 295/ and, when they
do so, they rarely give the reasons for their actions. 296/ It is therefore
hi ghly symptomatic that, for exanple, nine States parties to the Convention on
the Elimnation of AIl Fornms of Discrimnation agai nst Wnen 297/ gave this as
the reason for their objections to certain reservations, 298/ one of them 299/
referring expressly to article 19 (c) of the Vienna Convention on the |aw of
treaties. 300/ Simlarly, several objections to reservations to the Covenant
on Cvil and Political Rights advanced as their justification, the

i nconpatibility of the reservations with the object and purpose of the treaty.
Thus the 11 European States which filed objections to the reservations of the
United States 301/ gave as justification for their position the

i nconpatibility of sone of these reservations with the object and purpose,

ei ther of the Covenant as a whole, or of sonme of its provisions. 302/

176. It is therefore undeniable that "there is a general agreenent that the
Vi enna principle of 'object and purpose' is the test". 303/ Wth regard to

295/ Cf. M COCC A, ibid., pp. 34-35 and appendix pp. 50-51; P.-H | MBERT,
op. cit. (footnote 43), pp. 419-434 and D. SHELTON, op. cit. (footnote 207),
pp. 227-228.

296/ Cf. D. BOWNETT, "Reservations to non-restricted nultilateral treaties",
B.Y.B.l.L. 1976-77, p. 75; C. REDGEWELL op. cit. (footnote 97), p. 276 and K
ZEMANEC, op. cit. (footnote 266), p. 334; See also the views expressed by the
Human Rights Conmittee in GCeneral Comment No. ..., above, (footnote 86),

para. 17.

297/ Austria, Canada, Finland, Germany, Mexico, Netherlands, Norway,
Portugal and Sweden.

298/ Including those of Bangladesh, Brazil, Egypt, India, Iraq, Januica,

Jor dan, Li byan Arab Janmhiriya, Mal awi , Mal di ves, Mauritius, Mor occo,
New Zeal and, Republic of Korea, Thailand and Tuni si a.

299/ Portugal

(oY)

00/ Concerning these objections (and, nore generally, concerning the
reservations to the Convention of 18 Decenber 1979), see B. CLARK, op. cit.
(footnote 205), pp. 299-302 and R COOK, op. cit. (footnote 128), pp. 687-707
see also: Anna JENEFSKY, "Permissibility of Egypt's Reservations to the
Convention on the Elimnation of Al Fornms of Discrinmnation Against Wnen",

Maryl and Journal of International Law and Trade, pp. 199-233.

301/ See para. 170 above. These States are Belgium Dennmark, Finland,

France, Germany, ltaly, Netherlands, Norway, Portugal, Spain and Sweden.

(oY)

02/ See WA. SCHABAS, op. cit. (footnote 212), pp. 310-314; for other
exanpl es, see ibid., p. 289.

03/ R HGANS, op. cit. (footnote 98), p. 9 (typewitten version).
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this fundanmental point, the central elenment of the "flexible system' adopted
by the ICJ in 1951 and enshrined in the Vienna Conventions of 1969 and 1986,
nanely the special nature of human rights treaties or, nore generally, of
normative treaties, therefore does not affect the reservations regine.

Paragraph 2. The machinery for nonitoring inplenentation of the
reservations regine

177. One of the main "nysteries" of the reservations regi ne established by

t he Vienna Conventions on the Law of Treaties is clearly that of the relations
whi ch exist, mght exist, or should exist, between article 19, on the one
hand, and the following articles, on the other. There can be no question of
attenpting, within the framework of the present report, to dispel this
nmystery, as this would be tantanount to taking sides, prematurely, in the
qgquarrel concerning "opposability" and "adm ssibility". 304/

178. It is perhaps sufficient to note that "[d]e facon générale, |la plupart
des probl enes posés par |'alinéa c) de |'article 19 disparaissent dans |la
pratique ...", 305/ and that the nmodalities and effects of nmonitoring the
perm ssibility of reservations are problens that are, primarily, of a
practical nature. It would not be correct, however, to say that these

probl ems "di sappear” when a treaty establishes nachinery for nmonitoring its

i mpl enentation. |In addition to the uncertainties inherent in the

"Vienna regime", there are other ones which the drafters of the 1969 and

1986 Conventions do not seemto have thought of 306/ and which are due to the
concurrence of systens for verifying the pernmissibility of reservations that
may be envisaged: in accordance with the - nore "inprecise" than "flexible"
rules on this point, deriving fromthese conventions, on the one hand, or by
the nonitoring mechani sms thensel ves, on the other? And if the answer to this
guestion | eads to these mechani snms being taken into account, a second question
has i medi ately to be answered: what is or what should be the effect of the

304/ See above paras. 42-45 and Prelininary Report, above, (footnote 2),

paras. 97-108 and 115-123.

05/ P.-H |IMERT, op. cit. (footnote 43), p. 138.

(oY)

06/ As Rosalyn HHGA NS wote: "This question was sinmply never before the
International Court in the Reservations case - nor at issue in the preparation
of the Vienna Convention. Indeed, it could not have been. Neither in 1951 nor
in 1969 did there exist a web of nultilateral human rights treaties with their
own treaty bodies. That phenonmenon was to cone later" (op. cit. footnote 98; see

al so supra, para. 168) and, simlarly: D. SHELTON, op. cit. (footnote 207),
p. 229. Sone conmentators soon revealed their perplexity on this point. See,
for exanple, A MARESCA: "Perpl essita possono sorgere, ed interrogativi possono
porsi, in particulare su tre punti della codificata nornativa: (a) a quale
soggetto, a quale organo, a quale ente conpetente, il potere di valutare se la
fornmulata riserva sia conpatibile, oppure no. con |'oggetto e con il fine del
trattato? ..." (There nmay be sonme perplexity and questions may need to be

answered, particularly regarding Three Aspects of the Codified Norm (a) what
subj ect, what body and what entities have the power of determ ning whether the
reservation nmade is conpatible or not wth the object and purpose of the
treaty? ...) (op. cit., note 43, p. 304, italics in the text).



verification they perforn?

A. Determination by the nmonitoring bodies of the
perm ssibility of reservations

179. As was seen earlier, 307/ the "Vienna reginme", intended to be of genera
application, is substantively adapted to the particular requirenments of the
human rights treaties and the general mechani snms for deternining the

perm ssibility of reservations can also apply to reservations nmade in this
area. However, the last 15 years have seen the devel opnent of additiona
fornms of control carried out directly by the human rights treaty nonitoring
bodi es, the existence, if not the pernissibility, of which can scarcely be
guestioned. This raises the problem of the coexistence and conbi nation of
these two types of control

(a) Role of the traditional nechanisns

180. Apart fromany uncertainties which may exist regarding the |ink between
articles 19 and 20 of the Vienna Conventions, there is general agreenent that
the reservations regi me which they establish "is based on the consensua
character of treaties". 308/ This view constitutes the fundanental "creed" of
the "opposability" school, which is based on the idea that "the validity of a
reservati on depends solely on the acceptance of the reservation by anot her
contracting State". 309/ It is not rejected, however, by the supporters of
"admissibility". Thus, for exanple, Professor BOAETT points out that where a
treaty contains no provisions concerning the settlenent of disputes, "there is
at present no alternative to the systemin which each party decides for itself
whet her anot her party's reservations are permssible". 310/

181. This conventional - and inperfect - nmechanismfor verifying the
perm ssibility of reservations is enployed in the case of the human rights
treaties:

- certain reservations clauses included in these treaties "expressly
make t hese cl auses subject to the acceptance-objection
process ...", 311/

307/ Section 1 above.

08/ Taslim O ELIAS. The Modern lLaw of Treaties, Cceana, Dobbs Ferry,
1974, p. 34. See also WW BISHOP, op. cit. (footnote 135), C. REDGWNELL
op. cit. (footnote 97), p. 268 and Ch. TOVISCHAT, op. cit. (footnote 134),

p. 466.

309/ J.M RUDA, op. cit. (footnote 128), p. 190. See also the Prelininary
report above (footnote 2), para. 102.

(oY)

10/ Op. cit. (footnote 296), p. 81

311/ P.-H |IMBERT, op. cit. (footnote 117), p. 122 (H.R R 1951, p. 40); see

for exanmple article 8 of the Convention on the Nationality of Mrried Wnen of
29 January 1957 and article 75 of the American Convention on Human Rights, above
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- States do not hesitate to object to reservations to such treaties
made by other parties, even in the absence of any express provision
in the treaties, 312/ and

- the other parties nmay induce the State making the reservation to
withdraw the latter, 313/

- while the treaty nonitoring bodies may take account of this in
interpreting the treaty or deternmining the fate of the
reservation, 314/ and

- t he persons chairing the human rights treaty bodies believe:
"it is essential, if the present systemrelating to reservations is
to function adequately, that States that are already parties to a
particular treaty should give full consideration to |odging an
obj ection on each occasi on when that may be appropriate”. 315/

182. There is nothing, of course, to prevent the parties from adopting a
different system- either collegial or jurisdictional - for determ ning the
validity of reservations. Both of these possibilities were envisaged on
various occasions during the travaux préparatoires for the 1969 Convention

but were eventually rejected. Thus, the first two of the four "alternative
drafts" proposed de | ege ferenda by LAUTERPACHT in his first Report on the | aw
of treaties in 1953 was based on a collegial control of the validity of
reservations by two thirds of the States concerned, 316/ while under the

(footnote 48), which nakes reference to the 1969 Convention

312/ See para. 175, above.

313/ Australia and the Republic of Korea w thdrew sonme of their reservations
to the 1966 Covenant on Civil and Political R ghts follow ng objections |odged

by other States parties (cf. Miltilateral Treaties Deposited with the Secretary-
General : status as at 31 Decenber 1994, ST/LEG SER E/ 13, p. 123 and 127-130).

314/ See para. 158 above.

315/ Report above (footnote 83) of 10 Novenber 1992, para. 64: see al so
para. 36 and the Report of the Conmittee on the Elimnation of Discrimnation
agai nst Wonen, A/ 48/38, mineographed version, p. 7.

316/ Yearbook ... 1953, pp. 124-133.
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two other drafts this control was entrusted to a conmittee appointed by the
parties, 317/ or to a chanber of summary procedure of the International Court
of Justice. 318/ 319/

183. Al though these proposals were not incorporated in the Vienna Conventions,
they were included in sone of the reservations clauses inserted in
multilateral treaties. Thus, in the area of human rights, article 20,
paragraph 2, of the International Convention on the Elimnation of Al Forns
of Racial Discrimnation of 21 Decenber 1965 provi des as foll ows:

"A reservation inconpatible with the object and purpose of this
Convention shall not be permitted, nor shall a reservation the effect of
whi ch woul d inhibit the operation of any of the bodi es established by
this Convention be allowed. A reservation shall be considered
i nconpatible or inhibitive if at least two thirds of the States parties
to this Convention object to it." 320/

184. |In cases such as these, determination of the admissibility of a
reservation is entrusted, not to each State acting for itself, but to the
totality of the parties as a collective body. This does not, however, nodify
the essence of the system the consent of the parties is expressed (i) by
adoption of the reservations clause itself (ii) collectively by the
traditional system of acceptance (which nay be tacit) or objection

185. This second el ement of the consensual principle disappears if control of

317/ lbid., pp. 133-134.

318/ lbid., pp. 134-135.

319/ See also the position taken by Hersch LAUTERPACHT in "Some Possible

Solutions of the Problem of Reservations to Treaties", Transactions of the
Gotius Soci ety, vol . 39, 1964, pp. 108 et seq. Sur pri singly,

Sir Gerald FI TZMAURI CE, who considered a collegial systemto be "an ideal systent
(op. cit. (footnote 112) pp. 23-26), did not take up this idea in his first
Report (see Yearbook ... 1956, pp. 129-130). During the deliberations in 1962
several nmenbers of the Commission supported the adoption of such a system while
others successfully opposed the idea (see A CASSESE, op. cit. (footnote 244)
p. 272); sone States also submitted anmendnents to this effect at the Vienna
Conf er ence: see, for exanple, the proposals of Japan (A/CONF.39/C. 1/L.133 and
Sunmary Records above (footnote 166) pp. 199-120 and of the United Kingdom
(ibid., pp. 123-124).

320/ For a detailed conmentary on this provision, see A CASSESE, i bid.
pp. 266-304. Conparable clauses exist in other areas; see, for exanple, article
39 of the Custons Convention on the Tenporary Inportation of Private Road
Vehi cl es of 4 June 1954, article 20 of the Convention of the same date concerning
custons facilities for touring (and article 14 of the Additional Protoco
thereto) and article 50 of the Single Convention on Narcotic Drugs of 30 March
1961. QO her treaties, including treaties concluded under the auspices of FAQ
i ncorporate the principle of the unaninobus consent of the parties (see P.-H
| MBERT, op. cit. (footnote 43) pp. 174-175).
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the admissibility of the reservation is entrusted to a jurisdictional or
qguasi -j urisdictional type of body.

186. As far as the Special Rapporteur is aware, there i s no express
reservations clause providing for this last arrangenent. W nay however
consider that the nmere fact that a treaty provides for the settlenent of

di sputes connected with its inplenentation through a jurisdictional or
arbitral body, automatically enpowers the latter to determ ne the

adm ssibility of reservations or the validity of objections. "The question of
permissibility, since it is governed by the treaty itself, is emnently a

| egal question and entirely suitable for judicial determ nation and, so far as
the treaty itself or some other general treaty requiring | egal settlenent of
di sputes requires the parties to subnmit this type of |egal question to

adj udi cation, this would be the appropriate neans of resolving the

question." 321/ Here too, we rermain in the context of mechanisns that are
wel | established in general international |aw.

187. There does exist, noreover, an arbitral and judicial practice of this
nature, although it is admttedly |imted.

188. In the Mer d'Iroise case, for exanple, the United Kingdom naintai ned
before the arbitral tribunal to which the dispute was submitted, that the
three French reservations to article 6 of the Continental Shelf Convention
"shoul d be left out of consideration altogether as being either inadnissible
or not true reservations" 322/ In its decision of 30 June 1977, the tribunal
implicitly recogni zed itself conpetent to rule on these nmatters and consi dered
"that the three reservations to article 6 are true reservati ons and
admi ssi bl e". 323/

189. Sinmilarly, in the case concerning R ght of Passage over Indian Territory,
the International Court of Justice exanined, and rejected, India s first
prelimnary objection that "the Portuguese Declaration of acceptance of the
jurisdiction of the court of 19 Decenber 1995, is invalid for the reason that
the Third Condition of the Declaration is inconpatible with the object and

pur pose of the optional clause". 324/ Although the Court itself never

321/ D.W BOAETT, op. cit. (footnote 296), p. 81 Li kew se: M COCC A
op. cit. (footnote 96), p. 26. The latter considers, however, that a State which
accepts a reservation is no longer entitled to take advantage of its
i nadm ssibility.

322/ Decision of 30 June 1977 (footnote 137 above), para. 49.

323/ Ibid., para. 56; see paras. 50-55.

324/ Judgenent of 26 November 1957, Reports of ICJ 1957, p. 141; see the
Court's response, pp. 141-144.
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declared inperm ssible a reservation to an optional declaration of acceptance
of its conpulsory jurisdiction, Sir Hersch LAUTERPACHT twice held in
wel | - supported opinions, that the Court should have done so. 325/ 326/

190. What the Court can do in litigious cases, it can obviously also do in
consultative matters. As the Court observed, the questions subnmitted to it
in 1951 were:

"purely abstract in character. They refer neither to the reservations,
whi ch have, in fact, been nade to the Convention by certain States, nor
to the objections which have been nade to such reservations by other
States. They do not even refer to the reservations which may in future
be made in respect of any particular article; nor do they refer to the
obj ections to which these reservations mght give rise". 327/

However, there is nothing to prevent this being the case and the human rights
treaty nmonitoring bodies would be perfectly entitled to seek an advi sory

opi nion regarding the pernmissibility of reservations to these instrunents, as
some have, noreover, contenplated doing, 328/ and, juridically, there is
nothing to prevent such a body requesting the Econonic and Social Council or
the General Assenbly, as appropriate, "to request an advi sory opinion on the
i ssue fromthe International Court of Justice" in relation to reservations

wi th the object and purpose of the treaty, nor, froma legal standpoint, is
there anything to prevent the inclusion in a future hunman rights treaty of "a
provision pernitting the relevant treaty body to request an advi sory opi nion
fromthe International Court of Justice in relation to any reservation that it
consi ders might be inconpatible with the object and purpose of the treaty",
as was suggested by the chairpersons of the human rights treaty bodies

in 1992. 329/

191. The Inter-American Court of Human Rights could al so exercise its
consul tative conpetence in this area, including the natter of problens that

325/ Case of Certain Norwegian |oans, separate opinion, |ICJ] Reports, 1975
pp. 43-55 and Interhandel case, dissenting opinion, |1CJ] Reports, 1959, pp. 103-
106; see also the dissenting opinions of President Kl aestad and of Judge ARMAND-
HUGON, ibid., pp. 76 and 93.

326/ In its judgement in the Loizidou case, the European Court of Human
Ri ghts consi dered that reservations concerning its conpetence could not be judged
according to the sane criteria as those applicable to determ nation of the
perm ssibility of reservations to declarations nmade under article 36, paragraph
2, of the Statute of the International Court of Justice (footnote 80 above,
paras. 83-85). Wiile there may be doubts regarding this distinction, it relates
to the substance of the applicable |aw and not to the nodalities of control

327/ Advisory opinion (footnote 46 above), |IC) Reports, 1951, p. 21

328/ See above Report of the Conmmittee on the Elimnation of Discrimnation
agai nst Wnen (footnote 85).

329/ Report above (footnote 83), paras. 61 and 65.
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mght arise in the interpretation or inplenentation of treaties other than
the Pact of San José, 330/ and the sanme applies to the Strasbourg Court, 331/
to which it was proposed to subnmit, preventively, the question of the
conformty of future reservations with article 64 of the Rome Convention. 332/

192. Fromall these standpoints, the mechanisns for verifying the
perm ssibility of reservations to human rights treaties are entirely
conventi onal

(1) The ordinary |aw nmechanismis the ordinary law inter-State system
as reflected in article 20 of the Vienna Conventions of 1969
and 1986;

(2) It is sonetines nodified or corrected by specific reservation
clauses calling for najority or unani nous determ nation of
perm ssibility;

(3) The jurisdictional or arbitral organs having conpetence to settle
di sputes connected with the inplenentation of treaties have never
hesitated to give their opinion, where necessary, regarding the
permi ssibility of reservations nade by the parties;

(4) a fortiori, these organs have the conpetence to give advisory
opinions on this matter.

(b) Rol e of the human rights treaty nonitoring bodies

193. To these traditional nmechanisnms for determining the pernmissibility of
reservati ons have been added, since the early 1980s, other such mechanisns in
the area of human rights, because the bodies for nonitoring the inplenmentation
of treaties concluded in this area have deened thenselves to have in this
regard a right and a duty of control which do not, in principle, seemlikely
to be chal | enged.

330/ See article 64, paragraph 1, of the Convention and the advisory opinion
OC-1/82 of 24 Septenmber 1982, series A, see also RJ. COXX, op. cit. (footnote
128), p. 711.

331/ See the Second Protocol to the European Convention for the Protection
of Human Ri ghts, dated 6 May 1963.

332/ See the partly dissenting opinion of Judge VALTI COS attached
to the judgenent of the European Court of Human Rights of 25 August 1993,
Chorherr v. Austria, p. 16 of the judgenent.
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(i) Devel opnent of the practice of the nonitoring bodies

194. Initially, it is true these bodies showed thenselves to be very hesitant
and reserved on this point:

- In 1978, in accordance with a very firmlegal opinion given to the
Director of the Human Rights Division by the Ofice of Lega
Affairs, 333/ the Cormittee on the Elimination of Racia
Di scrim nati on deci ded:

"The Conmittee nust take the reservations nade by States
parties at the time of ratification or accession into account: it
has no authority to do otherwi se. A decision - even a unani nbus
decision - by the Committee that a reservation is unacceptable
could not have any legal effect." 334/

- The Legal Counsel of the United Nations took the sane position
regardi ng the powers of the Committee for the Elimnation of
Di scrim nation agai nst Wnen, 335/ and, although sonme nmenbers of
the Conmittee questioned the governnent representatives, during the
consi deration of the country reports, regarding the scope of the
reservations made, 336/ the Committee itself always refrained from
taking a position on the matter until 1987. 337/

- The Human Rights Conmittee, for its part, has |ong naintained a
prudent waiting policy in this regard. During the exam nation of
country reports sone of its nenbers expressed thenselves in favour
of consideration of the validity of reservations to the Covenant,
whi | e ot hers opposed the idea, 338/ however, it is felt that
the Conmittee, although prepared to "reclassify" an interpretative
declaration as a reservation, if necessary, seenmed not inclined to

333/ Menorandum of 5 April 1976 (see in particular para. 8, whose wording
was alnmost fully repeated by the Committee) reproduced in United Nations,
Juridi cal Yearbook, 1976, pp. 220-221. See also Note by the Secretary-Ceneral
CERD/ U/ R 93.

334/ Report of the Committee to the General Assenmbly, A/ 33/18, para. 374.
See in this connection the observations of P.-H |MERT, op. cit. (footnote 117),
pp. 125-126 (H. R R 1981, pp. 41-42) and D. SHELTON, op. cit. (footnote 207),
pp. 229-230.

335/ See the Report of the Conmittee on its third session, A/ 39/45, vol. |1,
annex |11.

336/ See the exanples given in this connection by RJ. COXK, op. cit.
(footnote 128, p. 708, to footnote 303).

337/ See B. CLARK, op. cit. (footnote 205), pp. 283-289.

338/ See the exanples of this given by P.-H | MBERT, op. cit.
(footnote 117), pp. 127-128 and D. SHELTON, op. cit. (footnote 207), pp. 230-231
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determne the permssibility of reservations. 339/

195. At the regional level, the bodies established under the European
Convention for the Protection of Human Rights al so adopted, for a long tine, a
waiting attitude and avoi ded taking sides in the debate between the experts on
t he questi on whether those bodies were entitled to give an opinion on the
qguestion of the permissibility of reservations to the Convention. 340/ From
the outset, the Conmission and the Court considered that they should interpret
t hese reservations and give them practical neaning, 341/ but the bodies

t henmsel ves refrained fromgoing any further or even inplying that they m ght
undertake a verification of permssibility.

196. The report adopted by the Conmission on 5 May 1982 in the Teneltasch
case, 342/ constitutes a turning point in this regard. The Conmi ssion points
out :
"that, even if an acceptance or an objection forrmulated with
respect to a reservation to the Convention can be seen as having any
val ue, that does not nean that the Conm ssion does not have conpetence to

339/ See the decisions of 8 Novenber 1989 in MK.  v. France and
T.K _v. France (CCPR/ T 37/D/ 220 and 222/1987) in which the Conmittee declares the
conpl aints inadm ssible on the ground that the French "declaration" relating to
article 27 of the Covenant constitutes a genuine reservation; contra: t he
opinion of R HGANS, appended to the decisions, who considers that the
declaration is one that is not binding on the Conmittee, which, a contrario,
seened to indicate, in both cases, that the Comrittee |acked the conpetence to
determine the permissibility of reservations fornulated by the States parties
See, on this point: M SCHM DT, op. cit. (footnote 207), pp. 6-7 (typewitten
version).

340/ See in particular the controversy between Professor Héribert GOLSONG
(statement at the Colloque de Rone, 5-8 Novenber 1975, Actes du quatriene

collogue international sur la Convention européenne des droits de |'home,
Council of Europe, Strasbourg, 1976, pp. 269-270 and "Les réserves aux
instruments internationaux pour la protection des droits de |'home", in

Université catholique de Louvain, Quatriénme colloque du Départenent des Droits
de |'homme, 7 Decenber 1978, Les clauses échappatoires en matiéere d'instruments
internationaux relatifs aux droits de |'homme, Bruylant, Brussels, 1982) and
Prof essor Pierre-Henri |IMBERT (op. cit., footnote 117, pp. 11-114).

341/ See, for exanple, the reports of the Committee on Applications,
No. 473/59 (Annuaire CE.D.H, vol. 2, p. 405) and 1008/61 (ibid., vol. 5, p. 87)
and, in particular, the extracts referred to by P.-H |IMBERT, op. cit.
(footnote 43), pp. 176-277

342/ Application No. 9116/ 30, (footnote 30 above); see CGérard
COHEN- JONATHAN, La Convention européenne des Droits de |'homme, Economica, Paris,
1989, pp. 36-93; Pierre-Henri |IMBERT, "Les réserves a |la Convention européenne
des Droits de |'homme devant |a Comm ssion de Strasbourg (Affaire Teneltasch)",
RGD.P., 1983, pp. 580-625 (also published in English: "Reservations to the
European Convention on Human Rights Before the Strasbourg Conmi ssion: The
Tenel tasch Case", 1.C. L.Q, 1984, pp. 558-595
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express an opinion regarding the confornity with the Convention of any
given reservation or interpretative declaration", 343/ [provisional
transl ation]

and, basing itself on the "special nature" of the Convention, it

"believes that the very systemof the Convention confers upon it
conpetence to consider whether in a specific case, a reservation or
interpretative declaration has or has not been made in conformty with
t he Convention", 344/ [provisional translation]

consequently, the Commission finds that the Swiss interpretative declaration
concerning article 6, paragraph 3 (e), of the Convention constitutes a
reservation 345/ and it finds, also, that the declaration is not in conformty
with the provisions of article 64 of the Convention. 346/

197. As the Conmission, surprisingly, did not refer this matter to the Court,
it was the Conmittee of Mnisters that, pursuant to article 32 of the
Convention, approved the Commi ssion's report on this case 347/ and it was only
six years later, by its judgenment in the Belilos case of 29 April 1988, that
the Strasbourg court adopted the Conmission's position of principle. 348/ In
its turn, it proceeded to "reclassify" as a reservation an "interpretative
declaration" of Switzerland (concerning art. 6, para. 1, of the

Convention) 349/ and held that

"the declaration in litigation does not neet the two requirenents
of article 64 of the Convention and nust therefore be treated as
i nvalid" 350/, [Provisional translation]

343/ Para. 61.

344/ Para. 65.

345/ Paras. 68 to 82.

346/ Paras. 83 to 92.

347/ Resolution DH (83) 6 of 24 March 1983 (Annuaire C.E.D.H , 1980, p. 5.
348/  Judgenent (footnote 80 above); see Henri J. BOURGUI GNON, "The Belilos

Case: New Light on Reservations to Miltilateral Treaties", Virginia Journal of

International Law, 1989, pp. 347-386; lain CAMERON and Frank Horn, "Reservations
to the European Convention on Human Rights: The Belilos Case", GY.B.l.L. 1990,
pp. 69-129; Gérard COHEN-JONATHAN, "Les réserves a la Convention européenne des
Droits de |'homme (a propos de |'arrét Belilos du 29 avril 1988) ",
RGD.1.P. 1989, pp. 273-314; R J. Stuart MACDONALD, "Reservations Under the
Eur opean Convention on Human Rights", Revue belge de droit international, 1988,
pp. 429-450 and Susan MARKS, "Reservations Unhinged: The Belilos Case Before the
European Court of Human Rights", 1.C. L.Q , 1990, pp. 300-.

349/ Paras. 40 to 49.

50/ Para. 60; see paras. 51 to 59.



after having noted that

"the conpetence of the court to deternmine, in the |ight of
article 64, the validity of a reservation or of an interpretative
decl aration, as the case may be, was not in fact challenged. It derives
both fromarticles 45 and 49 of the Convention [...] and fromarticle 19
and the jurisprudence of the Court (see, finally, the judgenment in the
Ettl and other cases of 23 April 1987, series A No. 117, p. 19,
section 42)" 351/ [Provisional translation]

198. Since that tinme, the Conmm ssion and the European Court of Human Ri ghts
have nade use of this jurisprudence on a virtually routine basis 352/ and have
extended it to reservations formulated by States in respect of their own
conpetence. Thus, in its decision of 4 March 1991 concerning the

adm ssibility of three applications nade agai nst Turkey, 353/ the Conmi ssion
considered that certain restrictions of its conpetence formulated by the
respondant State in its declaration of acceptance of individual applications
under article 25 were "not authorized by that article". 354/ [provisiona
translation]. More categorically, in its judgenent in the Loizidou case of

23 March 1995, 355/ the Strasbourg Court held that "the object and the purpose
of the Convention's systeni' 356/ precludes States fromliniting the scope of
their declarations under articles 25 and 46 of the Convention by neans of

decl arations or reservations, which confirnms the practice followed by the
States parties:

"G ven the nature of the Convention and the ordi nary meani ng of
articles 25 and 46 in their context and in the Iight of their object and
their purpose, and having regard to the practice of the Contracting
Parties, the Court concludes that the restrictions ratione loci attached
to the declarations of Turkey relating to articles 25 and 46 are
invalid". 357/ [Provisional translation]

199. As far as the Special Rapporteur is aware, the Inter-Anerican Court of
Human Ri ghts has not as yet had to deternmine, in contentious proceedings, the

(oY)

51/ Para. 50; in para. 42 of the Ettl judgenent, the Court made use of the
reservation of Austria to article 6, paragraph 1, of the Convention and referred
to its judgenent in Ringeisen (series A No. 13, pp. 40-41, para. 98), which
nerely draws the consequences of this reservation, which is interpreted in a very
i beral manner (in favour of the State).

352/ See the exanpl es quoted above, footnote 80.

353/ Chrysostonmps and others, see above (footnote 80).
354/ Para. 42.

355/ Footnote 80 above.

356/ Para. 75.

357/ Para. 89; see paras. 65 to 89.
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permi ssibility of reservations fornulated by States parties under article 75
of the Convention of 22 November 1969. It can, however, be deduced from sone
of its advisory opinions that, in appropriate cases, it would adopt a position
simlar to that of the Strasbourg Court. Thus, in its second advisory opinion
concerning the Effects of reservations on the entry into force of the
Convention, 358/ [provisional translation] it considered that the parties have
alegitimate interest in opposing reservations inconpatible with the purpose
and obj ect of the Convention and "are free to assert that interest through the
adj udi catory and advi sory machi nery established by the Convention". 359/ In
particular, inits third advisory opinion, given on 8 Septenber 1983 in the
Restrictions on the death penalty case, 360/ the San José Court held that
certain reservations by Guatenmal a were inadm ssible. 361/

200. It is in this context that the nonitoring bodies established under the
uni versal human rights instrunments adopted a nmuch nore critical attitude
regarding the validity of reservations, conpared with the very prudent
attitude they had traditionally maintained. 362/ This is particularly
noteworthy in the case of the Conmittee on the Elinmination of Discrimnation
agai nst Wnen 363/ and, especially, the Human Ri ghts Conmittee.

201. In Ceneral Conment No. 24, 364/ the Committee states:

"It necessarily falls to the Conmittee to deternine whether a
specific reservation is conpatible with the object and purpose of the
Covenant. This is in part because [...] it is an inappropriate task for
States parties in relation to human rights treaties, and in part because
it is atask that the Comrittee cannot avoid in the perfornance of its

functions. 1In order to know the scope of its duty to exanmine a State's
358/ See note 81 above.
359/ Para. 38.
360/ See note 81 above.
361/ See note 288 above.
362/ See para. 194 above.
363/ See para. 59 above.

(o8]
(o]
IS
~

Foot note 86 above.
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conpliance under article 40 or a conmunication under the first Optiona
Protocol, the Comrittee has necessarily to take a view on the
conpatibility of a reservation with the object and purpose of the
Covenant and with general international |aw Because of the specia
character of a human rights treaty, the conpatibility of a reservation
wi th the object and purpose of the Covenant nust be established
objectively, by reference to legal principles,". 365/

(ii) Basis of the control exercised by the nonitoring bodies

202. This ground, which is simlar to that invoked by the European and

i nter-Anerican regional organs, 366/ is also the one invoked by sonme of those
witers who believe the human rights treaty nonitoring bodi es have conpetence
to verify the permissibility of reservations. For exanple, it has been
asserted that:

- the special character of these treaties excludes "the possibilities
of objection or acceptance by the other contracting States which
customary international |aw has devel oped since the advisory
opi nion of the International Court of Justice in the case of the
Convention on the Prevention and Puni shnent of the Crine of
Genoci de, traces of which are to be found in articles 19 to 23 of
the Vi enna Convention on the Law of Treaties," 367/ [provisiona
transl ation]

- their objective character would seemto call for an objective
control, 368/

- it would be inpossible for the bodies they establish to perform
their general nonitoring functions "w thout establishing which
obligations bind the party concerned"; 369/

- in practice, the objections systemwould not really function. 370/

203. These arguments have been chall enged and are certainly not all of equa
validity.

65/ Para. 18.

66/ See paras. 196 to 199 above.
367/ H GOLSONG statenent at the Colloque de Ronme (footnote 240 above),

p. 269; see also (footnote 332 above) the opinion of Judge VALTICOS attached to
t he judgenent of the European Court of Hunman Rights in the Chorherr case, p. 15.

368/ See Th. GEGERICH op. cit. (footnote 200), pp. 780-781 and R H GG NS
op. cit. (footnote 98), p. 10 (typewitten version).

69/ WA. SCHABAS, op. cit. (footnote 118), p. 68

370/ See J. MCBRIDE, op. cit. (footnote 118), p. 48 (typewitten version)
and R HGA NS, op. cit. (footnote 98), p. 13 (typewitten version).
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204. In the first place, as is made clear in the preceding section of the
present report, 371/ neither the allegedly "objective" character of human
rights treaties, nor the absence of reciprocity characterizing nost of their
substantive provisions, constitute convincing reasons for a regime departing
fromthe ordinary law. This might at nost be a ground for saying that it

m ght be desirable for the permissibility of reservations to those instrunents
to be determ ned by an i ndependent and technically qualified body, but that
woul d not result in the existing nmachinery being vested with such conpetence
if it was not provided for in the treaties by which the bodies were
established. 372/

205. As for the claimthat the acceptance and objecti on nechani sm does not
function satisfactorily, that is a nmatter of judgenent, which, in any event,
does not constitute an argunent either; the fact that the existing nechani sm
may be questionabl e does not nean that the alternative systemwould be legally
acceptable. In particular, the criticisnms of the effectiveness of the "Vienna
regime" are, in fact, tantanmount to a challenging of the very bases of
contenporary international law. As was noted by Sir Hunphrey WALDOCK,
speaki ng as expert-consultant of the Vienna Conference on the Law of Treaties:

"I't was true that, although the International Law Conm ssion had
intended to state an objective criterion, the nmethod of application
proposed in the draft articles was subjective, in that it depended on the
judgenent of States. But that situation was characteristic of many
spheres of international law in the absence of a judicial decision, which
in any case would bind only the State concerned and that only with
respect to the case decided. 373/

This may be seen as an unfortunate situation, but it is a fundanenta
characteristic of international |Iaw as a whole and, as such, affects the
i mpl enentation of any treaty, irrespective of its object.

206. In fact, fromthe standpoint of the reservations regine, the truly
speci al nature of the 1966 Covenant on Civil and Political Rights and the

Eur opean and I nter-Anerican Conventions on human rights, as well as many
instruments of nore limted scope, is not that they are hunman rights treaties,
but that they establish bodies for nonitoring their inplenentation. Once such
bodi es are established, they have, in accordance with a general |ega
principle that is well established and recogni zed in general internationa

law, the conpetence that is vested in themby their own powers. This is the
only genui nely convincing argument in favour of determ nation of the
permissibility of reservations: these bodies could not performthe functions
vested in themif they could not determ ne the exact extent of their
conpetence vis-a-vis the States concerned, whether in exam ning applications

371/ See, in particular, paras. 136 to 162.

372/ See the statement by the representative of Jammica in the
Sixth Committee at the fiftieth session of the General Assenbly (A/ C 6/50/SR 24,
para. 20).

373/ United Nations Conference on the Law of Treati es,
op. cit. (footnote 166), p. 137
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by States or by individuals or periodic reports or in exercising a
consul tative conpetence

207. The point has been nmade, in this connection, that these bodies function
in a context that is "quite different” fromthat of the International Court of
Justice, which "is required, in particular, to hear, in the light of the
principles of international law, any |egal dispute anbng States arising in any
part of the world" and "any question of international |aw', whereas the

noni tori ng bodi es exercise only verification functions in connection with a
normative treaty", and that, consequently, there can be no possibl e anal ogy
bet ween t he conpetencies of these bodies and those of the Court. 374/ This is
a very debatabl e and even harnful argunent.

208. The first ground justifying the exercise by hunman rights treaty

noni toring bodi es of the power to determine the permissibility of reservations
lies in the need for these bodies to check their own conpetence, and therefore
to determ ne the exact extent of the commtnents entered into by the State

i nvol ved; and this is possible only on the basis of any reservati ons which
that State has attached to its undertaking. As the possibility of formulating
reservations is not unlimted, this necessarily inplies that the reservations
nmust be permissible. This reasoning applies to these bodies as it does to the
International Court of Justice 375/ or any other jurisdictional or

quasi -j uri sdictional organ which has to apply any treaty, and is based on the
principle of "mutual consent" 376/ which nust be respected, in particular, in
the case of a dispute between States. It is pointed out in this connection
that the functions of human rights treaty nonitoring bodies are never limted
exclusively to the consideration of applications fromindividuals; these
bodies are all also vested with certain powers to hear conplaints from other
States parties 377/ and, in the circunstances, they have, undeniably, to
determine the extent of their conpetence.

209. It is therefore not because of their undeniably special nature that human
rights treaties require deternmination of the permssibility of reservations
fornmulated in respect of them by nonitoring bodies, but rather because of the
"ordinariness" of these bodies. Being established by treaties, they derive

374/ European Court of Human Rights, judgenment of 23 March 1995, Loizidou
(footnote 80 above), paras. 84-85.

375/ See para. 189 above.

376/ See para. 96 above.

377/ See article 41 of the 1966 Covenant on Civil and Political R ghts,
article 24 of the European Convention and article 45 of the Anerican Convention
on Human Rights; see the observations of the United Kingdom concerning Cenera
Conment No. 24, (footnote 87 above), para. 5.
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their conpetence fromthose instrunents and nust verify the extent of that
conpetence on the basis of the consent of the States parties and of the
general rules of the law of treaties.

210. To this it may be added that, even if the validity of this conclusion
were to be chall enged, the now many concurring positions taken by the human
rights treaty nonitoring bodi es have probably created a situation which it
woul d probably be difficult to alter. Particularly since, regarding the very
principle of control, the attitude of the States concerned is not such as
woul d establish the existence of a contrary opinio juris:

- Swi tzerl and, although it contenplated doing so, 378/ did not
denounce the European Convention for the Protection of Human Rights
foll owi ng the judgenents of the European Court of Human Rights in
the Belilos and Weber cases,

- nor did Turkey do so follow ng the Loizidou judgenent;

- the Conmittee of Mnisters of the Council of Europe approved the
sol ution adopted by the European Conmission in the Teneltasch
case, 379/

- the Parlianmentary Assenbly of the Council of Europe w shes to
devel op the jurisprudence of the organs of the Convention in this
area, 380/

- Cuat enmal a appears to have taken the desired action follow ng the
advi sory opinion given by the Inter-American Court of Human Ri ghts
inthe mtter of Restrictions on the death penalty 381/

- and, although sone States reacted negatively to the Hunan R ghts
Conmittee's General Comment No. 24, 382/ their criticisns related
nore to the Commttee's consequential action following its
verification of the pernmissibility of reservations than to the
actual principle of such verification. 383/

78/ See |. CAMERON and F. HORN, op. cit. (footnote 343), p. 117.
79/ See para. 197 above.
80/ See recommendation 1223 (1993) (footnote 88), para. 7. A ii.

381/ See Christina M CERNA, "La Cour interanericaine des Droits de |'honme
- ses premeres affaires", A F.D 1. 1983, p. 312.

(oY)

82/ See para. 60 above.

383/ Thus: "The United Kingdom endorses the view that the Conmittee
nmust necessarily be in a position to determine the status and effects of a
reservation when obliged to do so in order to be able to perform its basic
functions under the Covenant” (Qbservati ons, note 87 above, para. 11).

[ Provi sional translation]
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(c) Combi nation of different nethods of determining the permissibility
of reservations

211. The present situation regarding verification of the permissibility of
reservations to human rights treaties is therefore one in which there is
concurrence, or at |east coexistence, of several mechanisnms for deternining
the permissibility of these reservations:

- one of these - which constitutes the ordinary law, is the purely
inter-State one provided for in the Vienna Conventions on the Law
of Treaties of 1969 and 1986. This can be adapted by specia
reservation clauses contained in the treaties concerned,;

- where the treaty establishes a body to nonitor its inplenentation,
it is now accepted - for reasons which are not all inproper - that
that body can also give its view on the permssibility of
reservati ons;

- but this still leaves the possibility for the States parties to
have recourse, where appropriate, to the customary mnet hods of
peaceful settlenments of disputes, including jurisdictional or
arbitral nmethods, in the event of a dispute arising anmong them
concerning the permissibility of a reservation; 384/

- it my well be, noreover, that national courts, like those in
Swi tzerl and, 385/ al so consider thenselves entitled to deternine
the validity of a reservation in the light of international |aw

212. The nunber of these various possibilities of verifying permssibility
presents certain di sadvantages, not |east of which is the risk of conflict

bet ween the positions different parties mght take on the sane reservation
(or on two identical reservations of different States. 386/ However, this

384/ Subject, however, to the existence of "self-contained regines". These
certainly include those established by the European and Inter-Anerican
Conventions on Human Rights (see Bruno SI MVA, "Sel f-Contai ned Regines".
Net herl ands  Year book  of | nt er nat i onal Law, 1985, pp. 130 et seq. and
Theodor MERON, Human Rights and Humanitarian Norns as Customary Law, C arendon
Press, Oxford, 1989, pp. 230 et seq.).

385/ See the decision of the Federal Tribunal of 17 Decenber 1992, Elisabeth
B. c¢c. Conseil d Etat du canton de Thurgovie EuGRZ 1993, p. 17; see, nore
general |y, the very well-informed article by Jean-Francois FLAUSS, "Le
contentieux de la validité des réserves a la CEDH devant le Tribunal fédéra
sui sse: Requiem pour la déclaration interprétative relative a |'article 6 § 1",

R UD H 1993, pp. 297-303.

386/ See, in particular, P.-H |IMERT, op. cit. (footnote 342), pp. 617-619
(L.CL.Q 1984, pp. 590-591); the witer draws attention to the risks of
inconpatibility within the European Convention system in particular between the
position of the Court and the position of the Conmmittee of Mnisters.
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risk is in fact inherent in any verification system- over tine, any given
body nay take conflicting decisions - and it is perhaps better to have too
nmuch verification than no verification at all

213. A nore serious danger is that constituted by the succession of
verifications over tine, in the absence of any linmtation of the duration of
the period during which the verifications may be carried out. The problem
does not arise in the case of the "Vienna regi ne" because article 20,
paragraph 5, of the 1969 and 1986 Conventions sets a tine-limt of 12 nonths
followi ng the date of receipt of notification of the reservation (or
expression by the objecting State of its consent to be bound by the

Treaty, 387/) on the period during which a State may fornul ate an obj ection

A real problemarises, however, in all cases of jurisdictional or

quasi -jurisdictional control, which nust be assunmed to be aleatory and to
depend on reference of the question to the nonitoring or settlenent body. In
order to overcone this problem it has been proposed that the right of the
nonitoring bodies to give their opinion should also be linited to a

twel ve-nmonth period. 388/ Apart fromthe fact that none of the relevant texts
currently in force provides for such a linmtation, the linmtation seens
scarcely conpatible with the very basis for action by nonitoring bodies, which
is designed to ensure respect for the general principles of international |aw
(preservation of the purpose and object of the treaty). Furthernore, as has
been poi nted out, one of the reasons why States | odge few objections is
precisely that the twelve-nonths rule often allows theminsufficient

time;, 389/ the sane problemis liable to arise a fortiori in the case of the
noni toring bodies, as a result of which the latter may find thensel ves

par al ysed.

214. It seens, noreover, that the possibilities of cross-verifications in fact
strengthen the opportunity for the reservations regine to play its real role.
The problemis not one of setting one up against the other or, in the case of
a single system of seeking to affirmits nonopoly over the others, 390/ but

387/ It should be noted, however, that a problem neverthel ess arises ow ng
to the spreading over tinme of ratifications and accessions.

388/ See P.-H |IMBERT, op. cit. (footnote 43), p. 146, footnote 25,
(footnote 117), pp. 113-114 and 130-131 (H R R 1981, pp. 36 and 44); contra:
H GOLSONG Report above, (footnote 240), para. 7 and R chard W EDWARDS Jr.,
"Reservations to Treaties", M chi gan _Jour nal of International Law 1989
pp. 387-388.

89/ See B. CLARK, op. cit. (footnote 206), pp. 312-314.

390/ This is in fact their natural tendency; see the conflict between the
points of view of the Human Rights Committee "it is an inappropriate task for
States parties in relation to human rights treaties" GCeneral Comment No. 24,
(para. 18) (see above, para. 201) and France ("it is the responsibility [of the
States parties] and of them alone, unless the treaty provides otherw se, to
decide in the case of inconpatibility between a reservation and the object and
purpose of the treaty" [provisional translation] - see observations (footnote 87
above), para. 7).
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of conbining themso as to strengthen their overall effectiveness, for while
their nodalities differ, their end purpose is the sane: the aimis always to
reconcile the two conflicting but fundanental requirenments of integrity of the
Treaty and universality of participation. 391/ It is only natural that the
States, which wished to conclude the Treaty, should be able to express their
point of view, it is also natural that the nmonitoring bodies should play fully
the role of guardians of the Treaty entrusted to them by the parti es.

215. This does not exclude - in fact it inplies - a degree of conplenentarity
anong the different control nethods, as well as cooperation anong the bodies
responsi ble for control. |In particular, it is essential that, in deternining

the permissibility of a reservation, the nonitoring bodies (as well as the
organs for the settlement of disputes) should take fully into account the
positions taken by contracting parties through acceptances and objecti ons.
Conversely, the States, which are required to abide by the decisions taken by
t he nonitoring bodi es, when they have given those bodi es a power of decision
shoul d pay serious attention to the well-thought-out and reasoned positions of
t hose bodi es, even though they may not be able to take legally binding

deci sions. 392/

391/ See above, paras. 90-98.

392/ See, however, the extrenely strong reaction to General Coment No. 24
reflected by the Bill submitted in the United States Senate by Senator Helns on
9 June 1995, which provided that "No funds authorized to be appropriated by this
Act nor any other Act, or otherwi se nade available nmay be obligated or expended
for the conduct of any activity which has the purpose of effect of:

"(A) reporting to the Human Rights Committee in accordance wth
Article 40 of the International Covenant on Cvil and Political Rights, or

"(B) responding to any effort by the Human Rights Committee to use
the procedures of Articles 41 and 42 of the International Covenant on G vi
and Political Rights to resolve clains by other parties to the Covenant that
the United States is not fulfilling its obligations under the Covenant,
until the President has subnmitted to the Congress the certification
described in paragraph (2).

"(2) CERTI FI CATI ON. The certification referred to in paragraph (1)
is a certification by the President to the Congress that the Human Rights
Conmittee established wunder the International Covenant on GCvil and
Political Rights has:

"(A) revoked its General Comment No. 24 adopted on 2 Novenber 1994;
and

"(B) expressly recognized the validity as a matter of international
law of the reservations, understandings, and declarations contained in the
United States instrunent of ratification of the International Covenant on
Cvil and Political R ghts". (A Bill to authorize appropriations for the
Department of State for fiscal years 1996 through 1999 ..., 104th Congress
1st session, S. 908-Report No. 104-95, pp. 87-88).
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B. Consequences of the findings of nonitoring bodies

216. This raises, very directly, the question of the consequences of a finding
of inmpermissibility of a reservation by a human rights treaty nonitoring body.

217. Once it is recognized that such a body can determ ne whether a
reservation neets the pernmissibility requirenents of ordinary |aw
(compatibility with the object and purpose of the treaty) or of a special
reservations clause, "it remains to be determ ned what [the body] is enmpowered
to do should it consider that a particular reservation does not neet this
requirenent”, a "particularly inportant and delicate" question, [provisiona
translations] as Ms. H GA NS pointed out during the preparati on of Genera
Conment No. 24, 393/ and one which in fact gave rise to a very lively debate
To this question nust be added another, which is closely linked to it, but
which it seenms preferable to deal with separately for reasons of clarity.
This is the question of the obligations (and the rights) of the State whose
reservation has been consi dered inadm ssible.

(a) Ri ghts and duties of the nonitoring body

218. The problemof the action to be taken by the nonitoring body if it finds
that a reservation is inpermssible is generally stated in terns of
"divisibility", 394/ in the sense that commentators and the nonitoring bodies
t hensel ves wonder whether the reservation can be separated fromthe consent to
be bound and whether the State naking the reservation can and shoul d be
regarded as being bound by the treaty as a whole despite the inpernmissibility
of the reservation it has formul at ed.

219. Al the nonitoring bodi es which have asked thensel ves this question have
so far answered in the affirmative:

- In the Belilos case, the European Court of Human Rights, indicating
the grounds for its judgenent, stated, |aconically:

"There is no doubt that Switzerland considers itself bound by
t he Convention, independently of the validity of the
Decl aration". 395/ [provisional translation]

393/ CCPR/ C/ SR 1366, para. 54.
394/ C. RW EDWARDS Jr., op. cit. (footnote 388), p. 376.
395/ Judgenent (note 80 above), para. 60
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- The court was nore explicit in the Loizidou case, in which, after
recalling its judgenment of 1988, 396/ it disnmisses the "statements
made by Turkey during the course of the proceedings" but

"notes that the respondent CGovernnent cannot fail to have
been conscious, having regard to the uniformpractice of the
contracting parties in relation to articles 25 and 46, consisting
in accepting unconditionally the conpetence of the Conm ssion and
of the Court, of the fact that the denounced restrictive clauses
had an undeni able validity under the system of the Convention and
that the Convention bodies m ght hold themto be inadm ssible.

[...]

"The subsequent reaction of several contracting Parties to
the Turkish statenents [...] gives full support to the previous
comment to the effect that Turkey was not unaware of the |ega
situation. [...], that being the case, the respondi ng Gover nnent
cannot invoke the ex post facto statenments of the Turkish
representatives in order to retreat fromthe basic intention -
despite sone conpromises - to accept the conpetence of the
Conmi ssion and of the Court.

"The Court therefore has, in the exercise of the
responsibilities entrusted to it by article 19, to deal with this
guestion by reference to the text of the respective declarations,
inthe light of the special character of the Convention regine.

The latter, however, militates in favour of separation of the

cl auses attacked, because this is the means of guaranteeing the
rights and freedonms enunci ated by the Convention in all areas under
Turkey's 'jurisdiction' within the neaning of article 1 of the
Conventi on.

"The Court examined the text of the declarations and the
wording of the restrictions in order to determni ne whether the
restrictions that have been chall enged coul d be di ssociated from
the instrunents of acceptance, or whether they forned an integra
and indivisible part of them Even taking the texts of the
declarations relating to articles 25 and 46 as a whole, it
considers that the restrictions that have been chall enged cannot
be di ssociated fromthe renai nder of the text, |eaving intact
the acceptance of the optional clauses."” 397/ [provisiona
transl ation]

96/ Judgenent (footnote 80 above), para. 94.

397/ Ibid., paras. 95-97
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- And the Human Rights Comittee stated that:

"The normal consequence of an unacceptable reservation is not
that the Covenant will not be in effect at all for a reserving
party. Rather, such a reservation will generally be severable, in
the sense that the Covenant will be operative for the reserving
party w thout benefit of the reservation." 398/

220. Al'though the European Court of Human Ri ghts enphasizes the differences
bet ween the context in which it operates and that in which the Internationa
Court of Justice functions, 399/ the sinmlarities between this reasoning and
that of Sir Hersch LAUTERPACHT in his separate opinion attached to the

j udgenent of the International Court of Justice in the Norwegi an | oans

case 400/ are very striking, although the Strasbourg Court is nore circunspect
than the judge of the Hague Court in making use of it and, above all, the
Court totally ignores the starting-point of all his reasoning, which was based
on a clear alternative

"I'f the clause of the Acceptance reserving to the declaring
Governnent the right of unilateral determination is invalid, then there
are only two alternatives open to the Court: it nmay either treat as
invalid that particular part of the reservation or it may consider the
entire Acceptance to be tainted with invalidity. (There is a third
possibility - which has only to be nmentioned in order to be dismssed -
nanely, that the clause in question invalidates not the Acceptance as a
whol e but the particular reservation. This would nean that the entire
reservation of matters of national jurisdiction would be treated as
invalid while the Declaration of Acceptance as such would be treated as
fully in force)." 401/

221. It is precisely this "third possibility" (which LAUTERPACHT nentions only
imMmediately to reject it) that the Strasbourg Court utilizes in the judgenents
cited above and that the Human Rights Committee contenplates in Cenera

Comment No. 24.

222. These positions are perhaps due to the confusion of two very different
concepts:

- First of all there is the concept of "severability" of the
provisions of the treaty itself, 402/ which, in relation to
reservations, raises the question whether the provision in respect
of which the reservation is nade can be separated fromthe treaty

398/ Ceneral Comment No. 24 (footnote 86 above), para. 18.

99/ See above footnote 326
400/ See footnote 325 above, |IC) Reports 1957, pp. 56-59.
401/ Ibid., pp. 55-56; italics added.

402/ See P. REUTER, op. cit. (footnote 43), p. 33.
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Wi t hout conpromising the latter's object and purpose. This may
probably be deened a prerequisite for permssibility of the
reservation, since otherw se the provisions of article 20,
paragraph 4, and of article 21, paragraph 1, of the Vienna
Conventi ons woul d be neani ngl ess; 403/

- then there is the concept of the "severability" of the reservation
fromthe consent of the State naking the reservation to be
general |y bound by the treaty, which is sonmething quite
di fferent 404/ and rai ses the question whether the reservati on was
or was not a prerequisite for the State's conmitnent.

223. It is by no neans inpossible to foresee what m ght be the consequences of
the "severability" of the provision in respect of which the reservation was
made that is held to be unlawful. 1In its observations on General Comment

No. 24 of the Human Rights Conmittee, the United Kingdom supporting
LAUTERPACHAT' s ar gunent, 405/

"agrees that severability 406/ of a kind nay well offer a solution in
appropriate cases, although its contours are only beginning to be
explored in State practice. However, the United Kingdomis absolutely
clear that severability would entail excising both the reservation and
the parts of the treaty to which it applies. Any other solution they
woul d find deeply contrary to principle, notably the fundanental rule
reflected in Article 38 (1) of the Statute of the International Court of
Justice, that international conventions establish rules 'expressly
recogni zed by' the Contracting States". 407/

224. The "severability" practised by the European Court of Human Ri ghts and
contenpl ated by the Human Rights Committee | eads precisely to this other
sol ution. 408/

403/ It is in accordance wth this first nmeaning that the nost
authoritative comentators on the question of reservations refer to
"divisibility" (see, for exanmple P. REUTER, ibid., pp. 76-77; D.W BOWETT,
op. cit. (footnote 296), p. 89 and Sir lan SINCLAIR op. cit. (footnote 207),
p. 68).

European Court of Human Rights in the Loizidou case (see para. 219 above).

404/ This appears to have been confused with the preceding concept by the

405

~

See para. 220 above.

406

~

407/ onservations (footnote 87 above), para. 14, underlining in the text;
this possibility is likely to occur only rarely in practice.

4

o

8/ See para. 219 above.
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225. During the discussion of General Commrent No. 24 in the Human Ri ghts
Committee, Ms. H GA NS explained that "in the case of the human rights
treaties, it is undesirable to exclude States parties; it is preferable, on
the contrary, to keep them hence the fornul ation enployed in the penultimate
sentence of paragraph 20". 409/ 410/ [provisional translation] As far as the
Speci al Rapporteur is aware, this is the only explanation of "severability" to
be found in the travaux préparatoires for General Comment

No. 24, and it is also the principal justification given by the conmentators
who expressed support for it. 411/

226. This explanation presents very serious legal difficulties. Inlaw it is
not a question of determ ning whether or not reserving States parties should
be "kept", but whether or not they have consented to be bound and, to
paraphrase the Commttee, it is the States thenselves - and not externa

bodi es, however well-intentioned and technically above criticismthey

may be - who are "particularly well placed to performthis task"; 412/
noreover it is difficult to see how such external bodies could replace the
States in carrying out the determnation. The opposite solution could give
rise to serious political and constitutional difficulties for the reserving
State, particularly where the Parlianent has attached conditions to the

aut horization to ratify or accede. 413/

227. It would seem odd, noreover, for the nonitoring bodies to be able to go
further than the States thenselves can do in their relations inter se. Under
the Vienna Conventions and in accordance with practice, only two possibilities
are open to them exclusion of application of the provision that is the

subj ect of the reservation (art. 21, para. 1 (a)) or of the treaty as a whole
(art. 20, para. 4 (b)); but the Conventions do not even contenplate "the
possibility that the full treaty might come into force for the reserving
State". 414/

228. However, the nost serious criticismone mght [evel at "severability" is
that it takes no account whatsoever of the consensuality that is the very
essence of any treaty commtnent. The three States which have so far reacted
to General Comment No. 24 are in agreenent on this point. Their view was

409/ Later para. 18.

410/ CCPR/ C/ SR 1382, para. 11.

I

11/ See Th. GECGERICH op. cit. (footnote 200), p. 782 (surprisingly,
however, this comentator adds that this solution "also prevents |ega
uncertainty as to the status of the reserving State as a contracting party").

12/ See General Comment No. 24 (footnote 86 above), para. 18.

413/ See, in this connection, the statement by the United States
representative in the Sixth Comittee at the fiftieth session of the
General Assenmbly, A/C 6/50/SR 13, para. 53.

414/ oservations of the United States (footnote 89 above), sect. 5,
p. 134.
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expressed particularly clearly by France, which stated that "agreenents,

what ever their nature, are governed by the law of treaties; they are based on
the consent of States and the reservations are the conditions which the States
attached to their consent. Necessarily, therefore, if the reservations are
deerred i nconpatible with the purpose and object of the treaty, the only
consequence that may be drawn fromthis is to state that the consent is not
valid and to decide that the States are considered not to be parties to the

i nstrument concerned". 415/ [provisional translation]

229. Subject to the possible consequences of the "severability" of the
provision that is the subject of the reservation, 416/ this conclusion seens
to be the correct one. Irrespective of its object, a treaty remains a
juridical act based on the will of States, whose neani ng cannot be presuned or
i nvented. Human rights treaties do not escape the general law their object
and purpose do not effect any "transubstantiation" and do not transformthem
into international "legislation" which would bind States against their wll.

230. This is the risk nonitoring bodies take if they venture to determ ne what
was the intention of a State when it bound itself by a treaty, while it was,

at the sane tinme, fornulating a reservation. Not only nay the deternination
of this intention prove extrenely delicate, 417/ and not only are the
precedents constituted by the Belilos and Loi zi dou cases very unconvincing in
this regard, 418/ but the very principle of such determination gives rise to
seri ous objections.

(b) Ri ghts and duties of the reserving State
231. If the points made above are consi dered accepted,
1. The human rights treaty-nonitoring bodies nmay determ ne the

permssibility of reservations fornulated by States in the light of the
appl i cabl e reservations regine;

415/ Comments (footnote 87 above), sect. 7. See also above (ibid.)
observations of the United States, sect. 5, and of the United Ki ngdom para. 14.

416/ See above, para. 223.

417/ See the opinion (footnote 325 above) of Sir Hersch LAUTERPACHT in the
I nt erhandel case, Reports 1959, pp. 112-116; see also RW EDWARDS Jr., op. cit.
(footnote 388), p. 375.

418/ In the Belilos case, the European Court of Human Rights very clearly
underestimated the inportance of the reservation in the eyes of the Swiss
authorities, as is shown by Switzerland' s reluctance to remain a party to the
Convention follow ng the handing down of the judgenent (see footnote 378 above).
Furthernore, the entirely contrary grounds given by the Strasbourg Court in
support of its decision in the Loizidou case reflect an offhand attitude, to say
the least, on the part of the Court, towards a sovereign State, in sinply casting
doubt on fornmal statenments nade before it in the witten proceedings (see
para. 219).
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2. If they consider the reservation to be inpermssible, they can only
conclude that the reserving State is not currently bound; 419/

3. But they cannot take the place of the reserving State in order to
determ ne whether the latter wi shes or does not wish to be bound by the
treaty despite the inpermissibility of the reservation acconpanying the
expression of its consent to be bound by the treaty.

232. The attitude of the reserving State is therefore crucial and the question
is whether that State is bound by legal rules or enjoys a purely discretionary
conpet ence

233. Here again, it is convenient to divide the probleminto two questions
that are separate even though |inked:

- Are the findings of the nonitoring body binding on the reserving
State?

- Irrespective of the answer to the preceding question, has the State
a choi ce between several types of reaction?

(i) Bi nding force of the findings of the nonitoring body

234. Although it seens controversial, 420/ the answer to this first question
does not present any problem Indeed, it seens al nbost obvious that the
authority of the findings made by the nonitoring body on the question of
reservations will depend on the powers with which the body is invested: they
will have the force of res judicata where the body is jurisdictional in
character, or is arbitral and adjudicates and will have the status of advisory
opi nions or recomendations in other cases.

235. Admittedly, things are sonewhat nore conplex in practice. On the one
hand, it is not always easy to determ ne the exact nature of the body required
to make a determ nation, especially as one and the sanme body may successively
exercise different conpetences. Furthernore, the latter do not necessarily
fall into well-defined categories that are clearly identified in | aw

Finally, the exact scope of certain instruments is the subject of doctrina
controversy and, even where this is not the case, practical problens may al so
arise. 421/ Real as they are, these problens are not specific to the area of
reservations. It is therefore sufficient torely on the very genera

directive set out above. 422/

236. It should be noted, however, that, even on this point, the Hunan R ghts

419/ Except in the case of "severability", which is difficult to conceive
in practice (see paras. 220 to 223 above).

20/ See paras. 236 et seq.
421/ See, for exanple, para. 241 above.
422/ Para. 234.
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Committee's General Comment No. 24 has not escaped criticism In particular,
the United Kingdomcriticized it for having used "the verb '"determine' in
connection with the Conmmttee's functions towards the status of reservations"
and of having done so, noreover, "in the context of its dictumthat the task
in question is inappropriate for the States parties". 423/

237. Although the Committee neant by this that it had to take decisions that
were binding on the States parties, this objection is very probably

wel | -founded: the "coments", "reports" and "finding" adopted by the
Conmittee under articles 40 and 41 of the Covenant or article 5 of the first
Protocol are certainly not legally binding. 424/ "Findings" would have been
nore accurate, but it is certainly true that "too nuch is not to be read into
the verb 'determine' ": 425/ the Committee can take a position regarding the
permissibility or inpermissibility of reservations formulated by the States
parties to the Covenant in the exercise of its general functions of nonitoring
the inplenentati on of that instrunent, but "a conpetence to do sonething”
shoul d not be confused with "the binding effect of that which is done". 426/
238. Furthernore, when it considered the first report of the United States
of America, follow ng the adoption of General Conment No. 24, the Conmittee
confined itself to "regretting” the extent of the State party's reservations,
decl arati ons and understandings to the Covenant, stating that it was "al so
particul arly concerned at reservations to article 6, paragraph 5, and

article 7 of the Covenant, which it believes to be inconpatible with the

obj ect and purpose of the Covenant". 427/ Furthernore, at the last neeting
devoted to consideration of this report, the Chairman of the Conmittee,
responding to the concerns expressed by the United States of America, pointed
out that:

"The Conmittee's interpretations as set out in its general comments
were not strictly binding, although it hoped that the coments carried a
certain weight and authority." 428/

239. The formul as used by the chairpersons of the bodies set up under

423/ (Observations (footnote 87 above), para. 11
424/ "The legally binding nature of any 'determ nation' of the Committee,
whether on the issue or otherwise, is problematic® (R HGAINS op. cit.

(footnote 98), p. 5, footnote 7 (typewitten version).

425/ | bid.

426/ Ibid., p. 10 (typewitten version).

427/ Comments (footnote 282 above), para. 14.
428/ CCPR/ C/ SR 1406, para. 3.
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international human rights instruments in their 1992 and 1994 reports 429/
call for simlar coments. They are of different types and in any event
cannot inply that the bodies concerned have greater powers in this area than
t hose conferred on them by their statutes.

240. These powers al so vary greatly, depending on circunstances and from body
to body. It is nevertheless clear that by ratifying the treaties which
establish these bodies, the States parties undertake to execute themin good
faith, which inplies at least that they will exam ne in good faith the
conmrents and reconmmendati ons nmade to them by bodi es concerned. 430/

(ii) The reactions expected fromthe reserving State

241. The juridical value of the findings of the nonitoring bodies naturally
has some bearing on the nature and scope of the consequential obligations for
a reserving State whose reservation is declared inadnissible. Were the body
concerned is vested with decision-nmaking powers, the State must conformto the
body' s deci sions. However, this rule is tenpered by two factors:

- inthe first place, it is not entirely obvious, fromthe strictly
| egal standpoint, that a State would be legally bound to withdraw a
reservation declared inpernmissible if this question does not
constitute the actual subject of the decision; in the case of the
human rights treaty-nonitoring bodies this is likely to occur only
rarely, 431/

429/ "The treaty bodi es shoul d systematically review reservati ons nmade when
considering a report and include in the list of questions to be addressed to
reporting Governments a question as to whether a given reservation was still
necessary and whether a State party would consider withdrawing a reservation that
nm ght be considered by the treaty body concerned as being inconpatible with the
object and purpose of the treaty. (Report above, A/ 47/628, footnote 83,
para. 36); "They recomend that treaty bodies state clearly that certain
reservations to international human rights instrunents are contrary to the object
and purpose of those instrunents and consequently inconpatible with treaty law "
(Report above, A/ 49/537, footnote 83, para. 30).

430/ See R HIGANS, op. cit. (footnote 98), p. 5 footnote 11 (typewitten
version); and, nore generally, P. DAILLIER and A PELLET, op. cit. (footnote
128), p. 372.

431/ This might, however, be the case if a State (the reserving State or
the objecting State) were to subnit to the European Court of Human Rights a
dispute relating to reservations under article 46 of the European Convention on
Human Rights or article 62 of the American Convention. On the other hand, it is
generally considered that the principle of res judicata extends only to the
substantive provisions of jurisdictional or arbitral decisions and to the grounds
on which they are necessarily based, but not to those decisions as a whole.
While a jurisdictional organ nay give its views on the permissibility of a
reservati on when an individual or inter-State application is nmade
toit inrelation to the inplenentation of the Convention, it is doubtful
that observations nmade in connection wth the nmatter can be considered
res judicat a.
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- secondly, and again froma strictly | egal standpoint, assum ng that
such a deci sion were handed down, it would have the relative
authority of res judicata and would therefore inpose an obligation
on the defending State only in relation to the applicant or
applicants. 432/

242. Too nuch inportance should not, however, be attached to these strictly
techni cal considerations: it is scarcely conceivable that a State anxious to
observe the law - and to preserve its international inmge - would adopt such a
restrictive position. This applies at least to any findings that night be
made in such circunstances and to the reconmendati ons made or advi sory

opi nions given. Wile such instrunments have no binding force, they do grant
perm ssion 433/ and States parties cannot, without breaching the principle of
good faith, remain indifferent to findings regarding the scope of their
conmitments, made, in the exercise of its functions (contentious, consultative
or other), by an organ established under a treaty by which they have w shed to
be bound.

243. In all cases where such a body has found a reservation to be

i mpernissible, the State therefore finds itself confronted with a choi ce.
Except in special cases, it alone nust determ ne whether the inpermssible
reservation that it attached to the expression of its consent to be bound
constituted an essential elenment of that consent. 434/

244, The State has two options:

- sinmply to withdraw the reservation, or

- to termnate its participation in the treaty.
245. In both these cases, it nust be borne in nind that the State's decision
produces its effects, or in any event certain effects, ab initio. By
definition, if the reservation is inconpatible with the object and purpose of

the treaty, 435/ it alters the latter's nature, enptying it of its substance,
so that it is difficult to consider that the reserving State was really a

432/ See para. 205 above, the position of Sir Hunphrey WALDOCK

433/ See, for exanple: Jean- Paul Jacqué. El énents pour une théorie de
['acte juridique en droit international public, L.GD.J., Paris, 1975, p. 238 and

j
P. DAILLIER and A. PELLET. op. cit. (footnote 128), pp. 373-374.

434/ See above, paras. 228 to 231

435/ D.W BONETT nakes a distinction between a reservation that is
"fundanmentally inconsistent with the object and purpose of the treaty" and a

reservation that is sinply "inadm ssible" (op. cit., footnote 296, p. 77) and
draws the conclusion that only the former is "a nullity and if severable can be
struck out" (ibid., p. 84). Contr a: C. REDGWELL, op. cit. (footnote 97),

pp. 267-268.
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party to the treaty. 436/ Consequently, we cannot regard as too absolute the
nullity which would result frominconpatibility of the reservation with the
obj ect and purpose of the Treaty; the finding of inpermssibility of the
reservation my be made a long tinme after expression by the State of its
consent to be bound 437/ and may, in the neantine, have produced affects in
law which it may be difficult or inpossible to alter

246. Certainly, the decision of the reserving State to end its relationships
under the Treaty following a finding that its reservation is inpermssible
presents real drawbacks. In particular, as was noted by Judge MACDONALD, "to
exclude the application of an obligation by reason of an invalid reservation
isineffect to give full force and effect to the reservation". 438/
[provisional translation] This statement calls for two coments, however:

1. t he Judge assunes here the case of "severability"; 439/ but what is
envi saged here is different: in this case the State renounces the
benefits of the Treaty as a whole (or withdraws the chall enged
reservation);

2. consequently, a decision of the reserving State to ternminate its
rel ati onshi ps under the Treaty sinply has the effect of restoring the
statu quo ante.

247. Yet if we relate this "all or nothing" situation to the functions of the
reservations regime, 440/ it is unsatisfactory and is liable to conprom se the
obj ective of universality by encouraging the reserving State to | eave the
Treaty circle. The question therefore is whether this State cannot nove
towards an internediate solution that will preserve the integrity of the
Treaty and yet allow the State to continue its participation without this
causing it insuperable difficulties. |In other words, is it conceivable, from
a legal standpoint, for the State concerned to nodify its reservation in order
to make it conpatible with the object and purpose of the Treaty? 441/

W

436/ Notwi t hstanding the point made in the preceding note, the situation
may be different if a reservation is prohibited by the treaty - because of a
reservations clause - but yet cannot be regarded as contrary to the object and
pur pose of the Treaty.

437/

438/ Op. cit. (footnote 348), p. 449.

439/ See para. 222 above.

440/ See paras. 90-98 above.

441/ O could it rectify whatever was the cause of the inpermissibility of

its reservation?
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248. Prima facie, such an intermedi ate solution seens scarcely conpatible
with the "Vienna regine", since, under the provisions of article 19 of

the 1969 and 1986 Conventions, the fornulation of a reservation can take place
only "when signing, ratifying, accepting, approving or acceding to a treaty".
Furthernore, the possibility of raising an objection to a reservation is
restricted by the tinme-limt set in article 20, paragraph 5.

249. However, the objection does not appear to be dirinment. In the first
place, if we consider that the State has never in fact expressed a valid
consent to be bound by the Treaty, 442/ the "regularization" of its
reservation would seem in fact, to be concomtant with the expression of its
consent to be bound. Secondly, and above all, if, as seens inevitable wthout
serious prejudice to the fundanental principle of consent which underlies
every treaty conmitrment, 443/ the reserving State can give up its
participation in the Treaty, it is difficult to see why it could not equally
well nodify the sense of its reservation, so as to nmake it conpatible with the
obj ect and purpose of the Treaty, and thus permissible. This solution, which
is not inconpatible with the Vienna rules, has the advantage of reconciling
the requirenents of integrity and universality that are inherent in any
reservations regine.

250. As Judge VALTICOS wote in the partly dissenting opinion which he
appended to the Chorherr judgenent of the European Court of Hunman Ri ghts,
rejection of this possibility

"woul d be unreasonabl e, the Governnment concerned havi ng been
i nfornmed of the non-validity of its reservation only several years after
the ratification. The CGovernment concerned shoul d therefore have the
possibility of rectifying the situation and fornulating a valid
reservation within a reasonable period on the basis of its earlier
reservation." 444/ [provisional translation]

251. There is, noreover, at |east one precedent for such action. Al though, by
the Belilos judgenent, the European Court of Human Ri ghts considered that
Switzerl and was bound "irrespective of the validity of the declaration", which
it had found not in conformty with article 64 of the Convention, 445/ that
country, in accordance, noreover, with a suggestion it had made to the Court

42/ See para. 245 above.

443/ See para. 228 above.

444/ pinion (footnote 332 above) pp. 16-17. Judge VALTICOS further
suggests that any new declaration or reservation should be subnitted to the
European Court of Human Rights for the latter to deternmine its validity. There
is nothing to prevent this de lege ferenda, but a text should expressly provide
for this, or, alternatively, it would sinply be possible to follow the advisory
opi ni on procedure of the Second Protocol

445/ See para. 219 above.
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and which the latter had not adopted, 446/ fornulated a new decl aration, 447/

wi t hout, seemingly, giving rise to any objection or protest. More generally,

noreover, it probably nmust be recognized that States, which can at any tine

wi thdraw their reservations, nmay al so "tone them down"; here again, the recent
practice of the Secretary-General as depositary reflects the sane

approach. 448/

Concl usion of section 3: Coexistence of nonitoring nechani sns
252. In conclusion, it would seemthat:

1. Wiile, as far as their content is concerned, the human rights
treaties are not of such a special nature as to justify applying to thema
di fferent reservations reginme, the establishnent, by nost of these treaties,
of nonitoring bodies influences the nodalities of determination of the
perm ssibility of reservations;

2. Al t hough no provision is nade for this in their statutes, these
bodi es have undertaken to determ ne the permissibility of reservations to
their constituent instruments. Their conpetence to do so nust be recogni zed:
it is a prerequisite for the exercise of the general nonitoring functions with
whi ch they are invested,

3. Li ke the contracting parties thenselves in their relations inter se
or any other bodi es which may have conpetence to settle disputes, the
nmoni toring bodi es determ ne the permissibility of reservations to human rights
treaties on the basis of the criterion of the Treaty's object and purpose,
thus confirm ng the adaptation to these instrunents of the flexible
reservations regime provided for in the 1969 and 1986 Conventi ons;

446/ See WA. SCHABAS, op. cit. (footnote 118), pp. 76-77.

447/ E.C.H R Yearbook, 1988, vol. 31, p. 5. Switzerland even nodified its
declaration again the following year and Liechtenstein - whose own, identical
declaration had nevertheless not been declared invalid by the court - did
likewise in 1992 (see WA. SCHABAS, op. cit. (footnote 118), p. 77).

448/ Foll owi ng several objections, the Governnent of the Libyan Arab
Jamahiriya inforned the Secretary-CGeneral on 5 July 1995 of its intention to
"modi fy by making nore specific" the general reservation it had formulated on its
accession to the Convention on the Elinnation of Al Fornms of Discrimnation
agai nst  Wonen. The Secretary-Ceneral comunicated this nodification (see
ST/LEG SR E/ 24, pp. 172 and ...-182, footnote 21), without this giving rise to
any objection or criticism (See also the Finnish Governnent's notification to
the Secretary-CGeneral dated 10 February 1994 to anend, by reducing its scope, a
reservation to the International Convention for the Protection of Perforners,
Producers of Phonograns and Broadcasting O ganizations of 26 Cctober 1961 i bid,
p. 670).
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4, The I egal force of the findings made by these bodies in the
exercise of this determ nation power cannot exceed that resulting fromthe
powers given them for the performance of their general nonitoring role; in al
cases, however, the States nust exam ne these findings in good faith and,
where necessary, rectify the factors found to exist which render the
reservation inpermssible;

5. No organ for determining the permssibility of reservations can
take the place of the reserving State in deternining the latter's intentions
regardi ng the scope of the treaty obligations it is prepared to assune. The
State alone, therefore, is responsible for deciding howto put an end to the
defect in the expression of its consent arising fromthe inpernmissibility of
t he reservation;

6. This "action to ensure conformty" nmay consist sinply in wthdrawa
of the inadm ssible reservation or in its nodification
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CONCLUSI ONS OF CHAPTER 11

253. In view of the inportance of the problens raised by the recent practice
of the human rights treaty nonitoring bodies with regard to reservations and
the extent of the controversy this practice has generated, the Specia
Rapporteur has thought it necessary to depart somewhat from his announced
intentions at the time of subnission of his prelimnary report, regarding the
order of dealing with the various issues raised by the question of
"reservations to treaties". He believes it necessary for the Internationa
Law Conmmi ssion to present in this debate the viewpoint of genera
international law, of which it is one of the organs, a debate that is

soneti nes obscured, and in any event distorted, by certain approaches, that
are sonetines adopted with the best of intentions, but which, being too
sectorial, tend to exaggerate the special aspects of particul ar areas,
particul ar branches of |aw and particular treaties, to the detrinment of the
unity of the rules of international |aw.

254, Unity is not, of course, an end in itself and it is quite conceivable to
envi sage applying diverse rules to different situations when the situations so
justify. Reservations to treaties do not, however, seemto require such a
normative diversification: the existing regine is characterized by its
flexibility and its adaptability and it achieves satisfactorily the necessary
bal ance between the conflicting requirenent of the integrity and the
universality of the Treaty.

255. \Whatever nmay have been said or witten on the subject, this objective of
equilibriumis universal. Watever its object, a treaty remains a treaty and
expresses the will of the States (or international organizations) that are
parties to it. The purpose of the reservations regine is to enable these

wi shes of States to be expressed in a bal anced fashion and it succeeds in
doing so in a generally satisfactory manner. It would be unfortunate to bring
the regime into question by attaching undue inportance to sectoria

consi derations that can perfectly well be accommbdated within the existing
regi ne.

256. This general conclusion nmust neverthel ess be tenpered by two
consi derati ons:

- First, it is undeniable that the law was not frozen in 1951 or in
1969; 449/ issues which did not arise (or scarcely arose) at that
ti me have since energed and call for answers. The Specia
Rapporteur believes that the answers nust be found in the spirit of
the "Vienna Rul es", although these will have to be adapted and
ext ended, as appropriate, whenever this is found to be necessary;

- Secondly, it should be borne in mnd that the nornal way of
adapting the general rules of international law to particul ar needs
and circunstances is to adopt appropriate rules by the concl usion
of treaties. In the area of reservations, this can easily be done
t hrough the adoption of derogating reservations clauses, if the
parties see a need for this.

N
~
~

See Prelimnary Report (footnote 2 above), paras. 161 and 162.
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257. More specifically, no determ ning factor seens to require the adoption of
a special reservations reginme for nornmative treaties, or even for human rights
treaties. The special nature of the latter was fully taken into account by
the Judges in 1951 and the "codifiers" of later years and it did not seemto
themto justify an overall derogating regine. This viewis shared by the
Speci al Rapporteur.

258. There is reason to believe, however, that the drafters of the Vienna
Conventions never envisaged the role which the bodies for nonitoring the

i mpl ementation of certain treaties would |ater have to play, especially in the
area of protection of human rights, in applying the reservations regime which
they established. This role can in fact be quite easily circunscribed by the
application of general principles of international |aw and by taking account
of both the functions of a reservations regine and the responsibilities vested
in those bodies.

259. There are thus, however, two circunstances - the second one in
particular - that may justify the adoption of special reservation clauses,
a neasure that will in any case help to avoid sterile controversy.

260. In the light of the forgoing, it seens to the Special Rapporteur that the
Conmi ssion would be fully performng its role of pronoting the progressive
devel opnent of international law and its codification, 450/ by adopting a

resol ution addressed to the General Assenbly, which the latter might wish to
bring to the attention of States and the various parties concerned, in the
hope of clarifying the | egal aspects of the matter. It is in this spirit that
he has prepared the draft resolution reproduced bel ow

DRAFT RESOLUTI ON OF THE | NTERNATI ONAL LAW COVM SSI ON
ON RESERVATI ONS TO NORVATI VE MULTI LATERAL TREATI ES
I NCLUDI NG HUMAN RI GHTS TREATI ES

The I nternational Law Comm ssion

Havi ng considered, at its forty-eighth session, the question of the unity
or diversity of the juridical reginme for reservations,

Awar e of the discussion currently taking place in other foruns on the
subj ect of reservations to normative nmultilateral treaties, and particularly
treaties concerni ng human rights,

Desiring that the voice of international |aw be heard in this discussion

1. Reaffirnms its attachnment to the effective application of the reservations
regi me established by articles 19 to 23 of the Vienna Conventions on the Law
of Treaties of 1969 and 1986, and particularly to the fundanental criterion of
t he object and purpose of the treaty as the fundanmental criterion for
determning the permissibility of reservations;

450/ See article 1 of the Statute.
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2. Consi ders that, because of its flexibility, this reginme is suited to the
requi renents of all treaties, of whatever object or nature, and achieves a
sati sfactory bal ance between the objectives of preservation of the integrity
of the text of the treaty and universality of participation in the treaty;

3. Consi ders that these objectives apply equally in the case of reservations
to normative multilateral treaties, including treaties in the area of hunman
rights and that, consequently, the general rules enunciated in the

above- nmenti oned Vi enna Conventions are fully applicable to reservations to
such instrunents;

4, Nevert hel ess considers that the establishnent of nonitoring nachi nery by
many human rights treaties creates special problens that were not envi saged at
the tine of the drafting of those conventions, connected with determ nation of
the permissibility of reservations fornul ated by States;

5. Al so considers that, although these treaties are silent on the subject,
t he bodi es which they establish necessarily have conpetence to carry out this
determ nation function, which is essential for the perfornmance of the
functions vested in them but that the control they can exercise over the
permi ssibility of reservations does not exclude the traditional nodalities of
control by the contracting parties, on the one hand, in accordance with the
above-nenti oned provisions of the Vienna Conventions of 1969 and 1986 and,
where appropriate, by the organs for settling any dispute that may arise
concerning the inplenentation of the treaty;

6. Is also firmy of the viewthat it is only the reserving State that has
the responsibility of taking appropriate action in the event of

i nconpatibility of the reservation which it formulated with the object and
purpose of the treaty. This action may consist in the State either forgoing
becomi ng a party or withdrawing its reservation, or nodifying the latter so as
to rectify the inpernmissibility that has been observed;

7. Calls on States to cooperate fully and in good faith with the bodies
responsi bl e for determining the permissibility of reservations, where such
bodi es exi st;

8. Suggests that it would be desirable if, in future, specific clauses were
inserted in multilateral normative treaties, including human rights treaties,
in order to elimnate any uncertainty regarding the applicable reservations
regime, the power to deternmine the permissibility of reservations enjoyed by
the nonitoring bodies established by the treaties and the |l egal effects of
such determ nati on;

9. Expresses the hope that the principles enunciated above will help to
clarify the reservations reginme applicable to nornative multilateral treaties,
particularly in the area of human rights; and

10. Suggests to the CGeneral Assenbly that it bring the present resolution to

the attention of States and bodi es which mght have to determine the
perm ssibility of such reservations.



