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A.  STATE RESPONSI BI LI TY
1. General remarks
1. In view of the fact that the | egal regime governing State responsibility

had coal esced very slowy, the Commission's conpletion of the first readi ng of
the draft articles, together with commentaries, was described as a nilestone, a
significant and | ong-awaited event, a decisive step in its consideration of a
very inportant topic, of great value in the codification and progressive

devel opnent of the topic, crossing an inportant threshold in the codification of
rul es on the subject and as a significant contribution to the United Nations
Decade of International Law.

2. Nonet hel ess, it was suggested that the topic of State responsibility stil
represented a huge task for the Conmission and the road to the adoption of the
draft articles mght well be long and rocky. State responsibility was described
as a conplex topic entailing inportant questions such as counterneasures,
proportionality and dispute settlenment which had proved particularly
problematic. It was further suggested that the draft articles, which would
represent a najor breakthrough in the codification and progressive devel opnent
of international |aw when eventually adopted, needed to be very thoroughly

exam ned. The view was expressed that while there was much in the draft
articles adopted at first reading which could make a lasting contribution to the
| aw such as those dealing with attribution of responsibility, the text had
serious flaws which the Comm ssion nmust correct if its work was to receive
acceptance and have a chance of usefully influencing the future behavi our of
States. Attention was drawn to the legality of counterneasures and the

condi tions under which they could be taken as inportant issues that still needed
to be resolved. The view was further expressed that the text as a whol e | acked
consi stency because it was the work of several Special Rapporteurs and raised
various theoretical and practical problens, particularly concerning the

di stinction between international crimes and international delicts,

count erneasures and settlenment of disputes; part one of the draft articles would
need to be drastically anended to be acceptable; part two was very weak and not
linked closely enough to part one; and part three was unrealistic and

i neffective.

3. Wth regard to future work on the topic, the Conm ssion's reconmendati on
that the draft articles should be transnmtted to Governnents for comrent and
observati ons, which should be submtted to the Secretary-General by

1 January 1998, was endorsed. |t was suggested that in its future work the
Commi ssion should give priority to the topic of State responsibility with the
hope that the new Speci al Rapporteur would be able to conplete his task and that
t he Conm ssi on woul d soon conclude its work on the topic of State responsibility
by adopting the draft articles on second reading.

4. As to the final formof the draft articles, attention was drawn to the
assunption adopted by the Commission in its earlier work concerning the
convening of an international conference to conclude a treaty. In this

connection, a question was raised about the viability of so nassive a piece of
traditional codification under the current circunstances. The view was



A/ CN. 4/ 479/ Add. 1
Engl i sh
Page 5

expressed that there was little chance of a binding convention on State
responsi bility being adopted, the existing solid body of customary internationa
law on the matter m ght be negatively affected by the adoption of such a
convention and it would be a pity if the Commssion's work were to end up as a
still-born treaty whi ch danaged the customary rules on State responsibility,
even though unratified conventions could have an influence on State practice.

It was suggested that alternative ways nust be found of absorbing the

Commi ssion's work into contenporary international law. It was further suggested
that the Commi ssion should give serious thought to presenting its final product
as a declaration or expository code and that the commentaries to the draft
articles were certainly nmore useful to the practitioner than the abstract draft
articles thensel ves.

2. Title

5. The title "State responsibility" was described as inappropriate, as the
draft articles dealt only with the general principles of State responsibility
for internationally wongful acts and did not include such topics as
international liability for injurious consequences arising out of acts not
prohibited by international law. It was therefore suggested that the title
shoul d be revised on second reading so as to better reflect the actual content
of the draft articles.

3. Part One. Oigin of international responsibility

6. The articles in part one of the draft were viewed as a fairly conprehensive
statenment of the origin of international responsibility attributable to a State.
It was further stated that, while sonme of the concepts required further

el aboration, the draft articles generally reflected international practice and
the main theoretical elenents of international |aw.

4. Chapter |. General principles
Article 1
7. It was suggested that fromthe very start the draft articles nust reflect
t he approach that it was the damage that entailed responsibility, not a breach
of obligations that were in any case ill-defined in the draft articles, and that

a serious difficulty arose in terns of this approach as early as article 1.

5. Chapter 11. The "act of the State" under international |aw

Articles 5 to 11

8. The view was expressed that the thoroughness and detail of the draft
articles on State responsibility, although commendabl e, caused unnecessary
conplications at times. One exanple of that was articles 5 to 10, on
attribution to the State of the conduct of various parties and entities, which

/...
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were followed by article 11 on the conduct of persons not acting on behal f of
the State.

6. Chapter 11l. Breach of an international obligation

Article 17

9. This article was described as repetitive and not addi ng anyt hi ng of
significance to the principle set forth in article 16.

Article 18
10. Paragraph 1 was described as nerely stating the obvious.
Article 19

11. Three different views were expressed regarding the distinction between
"delicts" and "international crinmes" (see also the discussion under article 40).
According to one view supported by sone del egati ons, the distinction drawn
between international crimes and international delicts was well founded for the
foll owi ng reasons. The distinction had a place in international |law as well as
in private law, in view of the proportional character of the offence and the

| egal consequences deriving therefrom The distinction nmust be based on the
seriousness of the consequences and the extent of material, |egal and nora
injury caused to other States and to the international comunity; the concept of
an international crime was deeply rooted in contenporary positive law, and the
di stinction between crines and delicts was a qualitative one between ordinary
wrongful acts and serious wongful acts which damaged the fundamental interests
of the international community. The distinction existed not only in the
doctrine but also in the pattern of international relations; the reaction of the
international community to a mere failure to conply with a clause in a trade
treaty was different fromits reaction to a serious violation of human rights;
and the concept of international crimes ennobled the draft articles and the
whol e regime of international responsibility. The distinction was warranted
since the two types of offences differed in nature; wongful acts should be
ranked in a hierarchy since the nature and gravity of the unlawful State conduct
varied greatly; particularly serious offences could surely be regarded as crines
(e.g., aggression, slavery, apartheid and any act constituting a serious and
systematic threat to the fundanental rights of the human being) and evoked the
concept of jus cogens, i.e., perenptory norns of general international |aw,
despite the legal uncertainties to which a precise definition of such crines

m ght give rise. This sound distinction had been debated at great length in the
Conmi ssion and recogni zed by the International Court of Justice, which

di stingui shed between the obligations of States vis-a-vis the internationa
comunity as a whole and their obligations solely vis-a-vis other States.

12. According to another view expressed by other del egati ons, the notion of
State crines required further consideration. Draft article 19 was viewed as
containing no clear definition of an international crime. Further work was
required to achieve a widely acceptable draft for the follow ng reasons. Wile
the responsibility arising out of a serious breach differed fromthat arising

/...
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out of a less serious breach, the crucial issue was the nature of the obligation
whi ch had been breached. Draft article 19 failed to specify the basis on which
an obligation was deemed essential for the protection of fundanental interests
of the international community. The problemof defining an international crime
and an international delict still remained and was attributable to the choice of
i nappropriate term nol ogy which had been borrowed frominternal law. It was
consi dered essential to decide whether there were, in fact, two different types
of wrongful acts and, if so, to determ ne the consequences of an internationally
wongful act which adversely affected the fundanental interests of the
international community as a whole or to set forth the secondary rul es brought
into play by the violation of primary rules. The characterization of crinmes in
article 19 inplied that it was, above all, the nature of the primary rule that
det erm ned which violations constituted crines, thus reinforcing the inpression
that the definition of crines depended on the codification of primary rules,

whi ch went beyond the Comm ssion's design of the topic. However, it was widely
felt that the question of whether the violation of a rule of international |aw
cane under a specific responsibility regi me depended not so nuch on the nature
of the primary rule as on the extent of the violation and of the negative
consequences it entailed. In its second reading of the draft, the Comm ssion
shoul d carefully re-exam ne that aspect of the problemof the distinction

bet ween international crimes and international delicts. Qher questions

i ncl uded whether it served any useful purpose to designate infringenments of core
val ues of international law as crimes attributable to a State as opposed to an

i ndi vi dual and whether a categorization of wongful acts, irrespective of what
the categories were called, was neani ngful and workabl e.

13. Still, according to a third view supported by some ot her del egations, the
notion of State crinmes should be deleted for it was controversial, confusing,
vague, problenmatic, inpractical and unhel pful. The controversial concept of

"State crinmes" should be elimnated fromthe discussion of State responsibility
because it had not gained the broad international acceptance required for a new
concept with such wide-rangi ng consequences. The crux of the controversy was
descri bed as whether a State could commit a crime and, if so, what the

di fferences were between the | egal consequences of a crine and of a delict, with
such a distinction being viewed as difficult since crimnal-|law penalties were
not applicable to States. State responsibility was neither crimnal nor civil,
but sinply sui generis; any nechanical transposition of the concepts of interna
law, particularly crimnal law, would be an artificial, theoretical exercise.

In internal law, crimnal justice presupposed a noral and social conscience, a
| egi sl ator enmpowered to define and puni sh offences, a judicial systemto decide
on the existence of an offence and the guilt of the accused, and a police to
carry out the penalties handed down by a court. No legislator, judge or police
exi sted at an international level to inpute crimnal responsibility to States or
ensure conpliance with any crimnal legislation that mght be applicable to
them Furthernore, universal values were not sufficiently defined and

recogni zed to justify the approach advocated by article 19. The Conmm ssion's
difficulty in working out the | egal consequences of a "State crinme" reinforced
the view that the concept |acked an adequate juridical basis and shoul d not be
retained. As outlined in the comentary, the acceptability of that
controversial distinction lay in the possibility of a nmeaningful statenent of

t he consequences arising fromeach category of internationally wongful act.
However, the articles of part two, chapter |V, established only very slight
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substantive differences which were not sufficient to justify the distinction
States would be reluctant to accept the problematic concept of State crines,
their main concern being that the crimnalization of a State could result in the
puni shment of an entire people, with adverse consequences. It was noted that
the concept of State crimnality |acked the nodalities for inplenmentation

Puni shi ng nmenbers of a Government or a high command for breaches of

international crimnal law on the basis of individual crimnal responsibility
was di stingui shed from punishing a collectivity like a State, which neant

puni shing its popul ati on and econony, which would raise major political, social
and noral problens. The Conm ssion should adopt a nore useful approach by

del eting the concept of international crinmes and focusing on responsibility for
internationally wongful acts, or delicts since the gap between the consequences
of crimes and delicts had been reduced to the point where the concept of
international crimes was unnecessary.

14. The need for a concept of international crines entailing so many troubling
consequences was questioned in relation to the list of crinmes since cases of
aggression were already covered by the Charter system particularly Chapter VII,
and the |l aw on collective self-defence; flagrant violations of the right to
self-determ nation also fell under Chapter VII; human rights were the subject of
a range of Charter-based and treaty-based procedures and serious breaches of
human rights obligations could al so be taken up by the Security Council as
threats to the peace; prevention of nmassive damage to the environment was a
matter for nmultilateral treaties; and intentional pollution by a State was again
a matter for Chapter VII. It was considered preferable for the Commssion to
address the repercussions of the related concept of obligations erga omes in
State responsibility in ways | ess prone to m sunderstandi ng and possi bly abuse.

15. As regards paragraph 2, the view was expressed that its | egal inprecision
was unacceptable; the ternms "essential"™ character of the obligation in question
and "international community" were vague; and the provision seemed to correspond
to the concept of jus cogens or a "perenptory norm of general international |aw'
contained in articles 53 and 64 of the 1969 Vienna Convention on the Law of
Treaties concerning an "international obligation so essential for the protection
of fundamental interests of the international comunity", which also |acked
preci si on.

16. Regardi ng paragraph 3, the remark was nmade that it was not apparent whether
the I'ist of examples was exhaustive. In addition, the very idea of a |list of
exanpl es was open to criticismin a codification exercise. Furthernore, that
list was out of date, poorly drafted and limtative and any wongful act not
enunerated in that list was regarded as a delict even though not all the delicts
entailing State responsibility were of the sane degree of seriousness. There
was a suggestion to include the use of nuclear devices affecting the environnent
in view of the advisory opinion of the International Court of Justice.

17. The view was expressed that subparagraph 3 (a) raised a fundanenta
guestion concerning its conpatibility with the Charter system the Comm ssion
was venturing into the sphere of the nmaintenance of international peace and
security; only the Security Council was enpowered to determ ne the existence of
a threat to the peace, a breach of the peace or an act of aggression under the
Charter; and in the event of a conflict between the provisions of a future
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convention and the Charter the latter would prevail in accordance wth
Article 103 thereof.

18. Support was expressed for the inclusion of nmassive pollution of the

at nosphere or of the seas in subparagraph 3 (d) which was in line with the
changi ng structure of international law resulting fromindustrial and

t echnol ogi cal devel opnent. Attention was drawn to article 218 of the 1982
United Nations Convention on the Law of the Sea under which the port State,
rather than the flag State, was responsible for punishing the of fence of

pol lution conmtted by private vessels on the high seas. Thus, the Convention
permtted States other than the flag State to exercise universal jurisdiction to
puni sh the offence of polluting the high seas in the same way as the offence of
pi racy, which was punishable by all nations as an of fence agai nst the | aw of
nati ons.

19. Wth regard to paragraph 4, it was noted that delicts were not defined, but
nerely described as any internationally wongful act which was not an
international crime in accordance with paragraph 2. Delicts could also result
froma failure to act which was not necessarily malicious or automatic, such as
delay by a State in repaying its external debt. More detailed consideration
shoul d therefore be given to the relativity of the concept of a delict in
international law, and of its possible consequences in the |ight of recent

devel opnents in international |law and international econom c relations.

7. Chapter |V. Inplication of a State in the internationally
wongful act of another State

Article 27

20. It was suggested that the provision on the conplicity of States contained
in article 27 shoul d be del eted because it had no foundation in positive |aw and
enbodi ed a purely causal responsibility.

Article 28

21. It was suggested that the responsibility of a State victimof coercion

dealt with in article 28 should be addressed in the provisions on circunstances
precl udi ng wongful ness contained in chapter V.

8. Chapter V. Circunstances precluding wongful ness

Article 30

22. The remark was nade that the Comm ssion's work on the question of

ci rcunst ances precludi ng wongful ness had generated a nunber of apprehensions:
for example, as to whether the codification of lawin that field m ght not

| egitimze counterneasures as tools of "hegenonistic actions” by some Powers;
and whet her such neasures woul d have the undesired effect of poisoning rel ations
between the parties to the conflict. It was further renmarked, however, that in
an international comunity which | acked nmechani snms for the enforcement of |aw,

/...
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States could not be denied the right to react to violations of international |aw
by having recourse to counterneasures and that such recourse must therefore be
regul ated and the weakest States offered guarantees agai nst abusive treatnent.

Article 34

23. The view was expressed that while article 34, on self-defence, was
appropriate, it nmust be remenbered that in connection with its 1986 deci sion the
International Court of Justice®! had stated that the | awful ness of a reaction to
aggr essi on depended on respect for the criteria of necessity and proportionality
of the self-defence nmeasures. It was noted that article 34 referred to lawfu
measures of self-defence without defining the concept of self-defence, which was
an inportant topic in international relations, as the principle of self-defence
was often invoked by States to justify acts of aggression. The view was
expressed that although customary international |aw on the subject had evol ved,
no satisfactory solution had been found to the problem of defining that concept
and it was time for the Commission to study that question and clearly articul ate
and codify that principle, even though defining the concept of self-defence

m ght prove as difficult as defining the concept of aggression, since arned
conflicts and acts of aggression were likely to continue in days to cone.

9. Part Two. Content, fornms and degrees of
international responsibility

24. The remark was nade that the articles in chapters I, Il and IV of part two
of the draft contained a fairly conprehensive statenent of the content, forns
and degrees of international responsibility attributable to a State. It was

further remarked that while sone of the concepts required further el aboration
the draft articles generally reflected international practice and the main
theoretical elenments of international |aw

10. Chapter |. Ceneral principles

Article 37

25. It was suggested that although article 37, on |lex specialis, rightly
provided that the rules of international |aw governing a particular situation
shoul d prevail over the general provisions contained in the draft articles, it
m ght be appropriate to enter a reservation concerning article 60 of the 1969
and 1986 Vi enna Conventions on the Law of Treaties, which enabled a contracting
party to terminate a treaty with respect to another contracting party whi ch had

violated the treaty's basic rules. It was al so suggested that the current
wordi ng of article 37 mght give the inpression that that specific reaction
excl uded any ot her consequences, i.e. those deriving fromthe draft articles on

State responsibility, which required clarification since that was not the case.

1 Mlitary and Paramilitary Activities in and against N caragua (N caragua
v. United States of Anerica) Merits, Judgnent, |.C J. Reports, 1986, p. 14.
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Article 39

26. Several delegations described article 39 as controversial and superfl uous
because Article 103 of the Charter stipulated clearly that Charter provisions
prevail ed over those of any other international |egal instrunent. The form and
substance of article 39 were described as unsatisfactory because it conflicted
with the other draft articles on State responsibility, and with other provisions
of international law. Attention was drawn to the apprehensi on of sonme menbers
of the Conmmission that a State's rights or obligations under the convention
could be overridden by decisions of the Security Council taken under Chapter VI
of the Charter which, under Article 25 of the Charter, Menber States were bound
to carry out. The view was expressed that the practical nmeans of inputing
responsibility to States for wongful acts was a difficult and conpl ex issue
because of its political inplications and no powers should be conferred on the
Security Council in that regard beyond those strictly provided for in the
Charter of the United Nations. Simlarly, the view was expressed that the
powers of the Security Council were defined clearly in the Charter and that the
Security Council should not, as a general rule, deprive a State of its |ega
rights or inpose upon it obligations beyond those arising out of the Charter and
international law. There were various proposals to anmend article 39 by:

(a) deleting the words "as appropriate", which were described as inconpatible
with the draft articles in general and with those on the settlement of disputes
in particular; (b) by deleting the words "and procedure"; and (c) replacing the
word "subject" by the words "without prejudice". her delegations favoured the
del etion of article 39.

Article 40

27. As regards paragraph 3 of article 40, the view was expressed that including
all other States as an "injured State" if the internationally wongful act
constituted an international crinme was one exanple of the difficulties with

whi ch the concept of State crimes was fraught. The view was al so expressed that
some of the problens obviously stemmed fromthe confusion surrounding the
concept of "crinme" and the expression "injured State". Since the definition of
acrime referred to the non-legal concept of the "international comunity"
(article 19), all States nmenmbers of that international comunity could lay claim
to be "injured States", which was an unsustainable view. It was considered
preferable to distinguish between directly injured States and those that were
only indirectly injured, a distinction barely hinted at in article 40,

paragraph 3. It was al so suggested that the concept of "injured State" should
differentiate between directly and indirectly affected States which should have
different entitlenents regarding the substantive and instrunental consequences
of acrime. It was further noted that although the two | atest Specia
Rapporteurs had proposed a variety of safeguards subordi nating individua
responses to crines of States to United Nations |aw and procedures, in order to
"donesticate" the consequences of the Conm ssion's decision to consider al
States as "injured" by international crimes, the existing draft articles were
devoi d of any such saf eguards

28. The view was expressed that reparation for the breach of an internationa
obligation was one of the principal features of civil liability in domestic |aw.
While in sonme systens a duty to make reparation mght also attach to crimna

l...
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responsibility, it did so out of concern for the victimof the crime and as
ancillary to the penal sanction which was i nposed by way of society's
condemnation of the affront to conmmunal values. |In retaining reparation at the
heart of the schema of the |egal consequences of an international crine, the
Commi ssion m ght be regarded as having paid too nuch attention to the injury
suffered as a consequence of the wongful act and too little attention to the
soci etal dimension of the wong. The question to be asked was whet her the
concept of an international crine signified not only that the internationa

obl i gation breached was one of a particularly inportant kind but also that it
was an obligation owed to the international community of States as a whole. In
ot her words, the fact that under paragraph 3 of draft article 40 all States were
to be regarded as injured States in relation to the comm ssion of an
international crime and that therefore all States could seek reparation fromthe
wrongdoi ng State did not adequately address the collective nature of the wong.

29. Sone del egations favoured including an actio popularis since the specific
consequences of an international crinme should be particularly severe and it was
now accepted that the perpetration of such internationally wongful acts harned
not one State but all States. The remark was nade that to the extent that the
concept of "crinme" overlapped with violations of the perenptory norns of
international law, all States could consider thenselves to be "injured" within
the nmeaning of article 40, paragraph 3, even wi thout determ ning whether the
conduct in question was considered a "crine". The remark was al so made t hat
article 40 nerely stated the obvious. 1In contrast, the view was expressed that
the question of actio popularis of the injured State renmai ned unsol ved and that
t he consequences of the distinction between international delicts and
international crimes nmust be exam ned further. It was stated that the
International Court of Justice in connection with its 1986 judgrment in the

Ni caragua case had upheld the notion of "effective victim' in rejecting al
clains by certain States that they were carrying out a so-called "actio

popul aris" on behalf of the international community, but w thout an express
mandate, and that this limtation warranted further study by the Comm ssion

30. As regards the note to paragraph 3, a view was expressed that the

di stinction between the two types of wongful acts and, consequently, between
the two responsibility regi nes should be mai ntai ned, though the current
term nol ogy should be reviewed. A view was al so expressed that responsibility
under international |aw was neither civil nor crimnal, but purely internationa
and, consequently, specific and therefore, in its second reading of the draft
articles, the Comm ssion should consider the possibility of either choosing
other, nore neutral terns, or avoiding the use of specific ternms to refer to two
different types of wongful acts and neking the distinction by other means, such
as by dividing the text of the draft articles into different sections dealing
separately with the consequences of wongful acts as such and wongful acts

whi ch threatened the fundamental interests of the international community as a
whole. It was suggested that the Comm ssion should confine itself to the use of
the term"internationally wongful acts", which was uncontroversial, to ensure
that the draft articles used neutral term nology, while giving State practice
and doctrine enough latitude to devise, at a later date, term nology that would
be acceptable to all. The view was al so expressed that, on second reading, the
Commi ssion should pay closer attention to the practicability of the concept of
State crinmes and that the proposal by sone nenbers of the Conm ssion to repl ace

l...
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the expression "international crinmes commtted by a State” with "exceptionally
serious wongful acts of a State" deserved support. The remark was al so made
that State responsibility was not crimnal but international in nature and
triggered by factual occurrences and the inclusion of the note to draft
article 40, concerning alternatives to the term"international crinme", was

t herefore wel coned.

31. Disagreenent was expressed with the statenent by the Commission inits
comentary to draft article 51 that it was immterial whether a category of
especi al ly serious wongful acts was called "crinmes" or "exceptionally grave
delicts". The concept of a crine had connotations which other forns of |ega
wong did not have and the choice between the two terns shoul d be nade by
reference to the purpose of the categorization. Thus, if the categorization was
neant to signify that sone forns of internationally wongful acts were so
subversive of international order or norality that the collective interest of
States required their prevention and suppression, then the term"internationa
crines" mght be appropriate. |f, however, the categorization was intended as
an acknow edgenent that sonme internationally wongful acts were by their nature
or by virtue of their consequences significantly nore serious than other acts of
that kind and that that distinction should be reflected in the scope of the
entitlenent of an injured State to reparation, then sonme such term as
"exceptionally grave delicts" would seemto be nore appropriate.

32. In contrast, the view was expressed that it was inportant to retain the
term"international crime". The concept of an international crinme, which was
not strictly identical to the notion of crimnal responsibility in national |aw,
indicated clearly that the violation of the | egal and noral obligations
essential to the peace, survival and prosperity of the international community
was considered to be on a par with the npst serious crimnal offences punishable
under national |aw

33. It was suggested that care should be taken to treat the issue of the choice
of terns (delicts or crimes) separately fromthe substantive problem nanely,
the existence of two categories of wongful acts which, however they were
characterized, fell under two qualitatively different reginmes. Concern was
further expressed that the purely academ ¢ controversy surrounding the

di stinction between the two categories of wongful acts based on the choice of
such ternms, would hold up progress in the consideration of the draft articles as
a whol e.

11. Chapter Il. R ghts of the injured State and obli gations
of the State which has conmitted an internationally
w ongful act

Article 41

34. It was suggested that the word "i medi atel y" should be inserted after "to

cease", since the continuation of a wongful act should not be tol erated.
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Article 42

35. Sone del egati ons endorsed the addition of paragraph 3. Although it could
not be considered to be part of customary international law, it enbodied the
general rule of international |aw concerning the obligation to nmake adequate
reparation. However, the view was al so expressed that it was well established
in international |law, and had been confirmed in the recent practice of States
and decisions of international tribunals, that full reparation (particularly in
the case of expropriation) nust be pronpt, adequate and effective.

Responsi bility could not be qualified by the means or asserted | ack of neans of
the State that had committed a wongful act. The standard of conpensation for
violations of State responsibility unjustifiably departed from established
customary international law, in that an injured State was entitled to obtain for
itself, or for the national for whoma claimwas brought, full reparation in the
formof restitution in kind, conpensation, satisfaction and assurances and

guar antees of non-repetition (paragraph 1). That standard of full reparation
was badly undercut by the provision that in no case should reparations result in
depriving the population of a State of its own neans of subsistence as it was a
hi ghly subjective qualification, was vul nerable to abuse and offered an easy
escape for potential expropriators or others who had comm tted wongful acts and
sought to avoid responsibility for their actions.

Article 44

36. The view was expressed that the draft articles |acked a clear provision on
the criteria for determ nation of the extent of the damage inflicted on an
injured State or for establishing the degree of responsibility of the wongdoing
State. Modern tribunals that had considered the matter had consistently held
that interest was a part of conpensation. Article 44 provided that conpensation
covered any econom cally assessabl e danage sustained by the injured State, and
m ght include interest and, where appropriate, loss of profits. The draft
articles cast unnecessary doubt on the central role of interest as part of
conpensati on.

Article 45
37. It was suggested that article 45, paragraph 2 (c), covered ground al ready

covered in article 44, paragraph 2, and shoul d be del et ed.

12. Chapter II1l1. Counterneasures

38. Sone del egati ons wel comed t he count ernmeasures provisions as well drafted
and maintaining a fair and careful balance between the interests of the injured
State and those of the wwongdoing State; a realistic solution to the probl em of
count erneasures; a valuable summary of State practice in that area; confirmng
the difference between counterneasures and responsibility as such; consistent
wi th the approach based on the unequal capacity of States to take

count erneasures; and as nore balanced and less intimdating for |ess powerful
States. The conditions for the institution of counternmeasures were viewed as
particul arly encouragi ng since counterneasures were not always a satisfactory
remedy between States of unequal size. The conditions and limts contained in
the draft articles were therefore useful, as was the possibility of codifying
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bi nding international rules in that regard. The draft articles on
count er neasures showed that the Commi ssion, far fromseeking to maintain the
status quo in the law on the use of counterneasures, had undertaken to set out
clear and precise rul es designed to strengthen guarantees agai nst the abuses

whi ch could arise fromcounterneasures. Thus, for exanple, counterneasures were
seen not as a right of an injured State, but only as a circunstance that
precluded the wongful ness of an act of a State.

39. The fact that the Commission had managed to contain the risks involved in
the inplenentati on of counterneasures for which rules had not yet been firmy
established was particularly welcomed. The Commi ssion's inclusion of
counterneasures was justified since for sonme tine international customary |aw
had been | aying down criteria on counterneasures and States would continue to
resort to counterneasures with or without the codification thereof. It was felt
that detailed regulation of countermeasures could help to offset sonme of the

ri sks, especially if an obligatory jurisdiction was established. The genera
lines of the system adopted by the Conm ssion seened correct. The view was al so
expressed that there could be no doubt that, in accordance with internationa

| aw and practice, if a State violated its |egal obligations towards another
State, that State was entitled to abrogate its |egal obligations towards the
first State. The nain legal problemw th regard to counterneasures was
precisely their "threshold of |egitinmacy" or the circunstances in which

count erneasures represented a legitimte response to wongful conduct on the
part of another State.

40. O her del egations enphasi zed the inportant role of counterneasures in the
current international |egal systemand expressed dissatisfaction with the
limtations and constraints inposed on such neasures. The view was expressed
that in the current state of international organization the right of an injured
State to have recourse to counterneasures was unavoi dable. Al national |ega
systens retai ned some concept of counterneasures as a response to the violation
of rights. There was somethi ng dangerously utopian in the notion that if only
the international system could be devel oped further, then the concept of
count er neasures coul d be dispensed with altogether. The view was al so expressed
that, given the rudinmentary nature of the centralized nechani smfor enforcing
international |aw, individual nmeans of constraint or coercion renained an

i ndi spensabl e conponent of international law. It would be senseless to ignore
reality and to claimthat countermeasures had no place in the law of State
responsibility. The remark was nmade that the Commi ssion's approach neither
conforned to State practice nor was sound and that the Comm ssion nust respect
the legitinate and inportant role of proportionate counternmeasures in assuring
international legality. A State mght need to take imediate steps to induce
conpliance by a violating State and to avoid further injury to itself. The
draft articles placed unjustifiable Iimts on an injured State's ability to
protect itself in that way and created serious and unnecessary difficulties.

41. Still other del egati ons expressed reservations concerning the use of
count er neasur es and enphasi zed the problens arising fromthe possibility of
abuse. The view was expressed that the comentary on counterneasures in the
report stated that they m ght be necessary to ensure conpliance with its | ega
obligations on the part of a wongdoing State. Counterneasures, however, shoul d
not be viewed as a satisfactory |egal renedy because each State considered
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itself the judge of its rights in the absence of negotiated or third-party
settl enent and because of the unequal ability of States to take or respond to
them The scope of the regime should be restricted and narrowl y defined since
it could lend itself to abuse of weaker States. The view was al so expressed
that the draft articles appeared to assune that States resorting to

count erneasures were acting on a basis of equality, whereas, as sonme nenbers of
t he Conm ssion had pointed out, to do so could lead to unjust results when the
States concerned were of unequal strength or neans. |t was suggested that
adequat e saf eguards shoul d be provided to prevent great Powers from abusing
count erneasures to coerce other States.

42. The approach adopted in the draft articles with regard to counterneasures
was described as positive but not without its problens. It was al so suggested
that the ainms should be threefold: to avoid an escal ation of neasures and

count erneasures, to avoid aggravating the existing inequalities between States
to the benefit of stronger States and to establish conditions relating to resort
to counterneasures in the event that they could not be prohibited. A preference
was expressed for a legal regime that would minimze differences in the
possibilities of taking countermeasures, with great inportance being attached to
the Conm ssion's role in the progressive devel opnment of international |aw

43. A doubt was expressed as to whether the provisions relating to
count er neasures shoul d be incorporated into the draft articles. The use of
count er neasur es depended on nunerous subjective assessnments and posed the risk
of increasing tensions between States instead of helping to put an end to

unl awf ul conduct. The draft articles should be limted to regulating the
consequences of wongful conduct in terns of reparation, satisfaction,

guar antees of non-repetition, cessation of wongful conduct, restitution in kind
and conpensation, in addition to general aspects of responsibility and dispute
settl ement.

44, Wth regard to individual versus collective counterneasures, it was
suggested that the draft articles should al so include provisions on collective
count er neasures taken through international organizations. Such a nove would be
consistent with international law and practice and with the logic of article 19.

45. There were different views concerning the appropriateness of including the
noti on of sanctions in the draft articles. The well-established term
"sanctions" was described as preferable to the term"counterneasures". At the
sane time, there was opposition to a regime of sanctions, particularly the
uni | ateral nmeasures proposed by the Conmission in the case of internationa
crines.

46. As regards the question of reciprocity, it was noted that the draft
articles did not require that counterneasures should be reciprocal or that they
shoul d necessarily be taken with respect to the sane obligation or the sanme type
of behavi our as the ones underlying the wongful act. The absence of such a
requi rement opened up a broad range of possible counterneasures available to
injured States in a di sadvant ageous econonic situation in relation to the
wrongdoi ng State. That approach was consistent, for exanple, with the di spute-
settlenent rules and procedures annexed to the Agreement of 15 April 1994
establishing the Wrld Trade O ganization. It was also remarked that it did not

l...



A/ CN. 4/ 479/ Add. 1
Engl i sh
Page 17

seem a positive nove to require so-called reciprocal counterneasures since that
woul d be detrimental to the right of the injured State.

47. The pl acenent of the counterneasures provisions was questioned by sone

del egations. The view was expressed that, while the content of the chapter on
count erneasures had no logical relationship to part two, in which it was
situated, it was closely linked to the notion of an internationally wongful act
comitted by a State, since counterneasures were usually taken in response to
such acts. It was therefore suggested that the draft articles on
count er neasures shoul d constitute a new part three. The view was further
expressed that counternmeasures constituted a specific unilateral means of
coercive settlenent taken against a State which refused to fulfil the
obligations arising fromits responsibility and seek an am cable settl enent of

the dispute. It was therefore illogical to place the counterneasure provisions
bet ween the provisions on responsibility for ordinary international delicts and
those on responsibility for international crimes. It would have been better to

| ocate the provisions on counterneasures at the end of part three, on settlenent
of disputes, or even in a separate part four

Article 47

48. Support was expressed for article 47, which provi ded saf eguards agai nst
unjust results of countermnmeasures applied between States of unequal strength or
means. Simlarly, the view was expressed that, while an injured State was
entitled to take counternmeasures against a State commtting an internationally
wrongful act, that right should be exercised only as a |last resort, when the
wrongdoing State failed to conply with its obligations. Article 47 was found to
be wel |l bal anced and containing the necessary criteria for mtigating the inpact
of counternmeasures on the wongdoing State. A further mtigating el ement was
found in the reference in article 47, paragraph 1, to articles 41 to 46, which
provided for a series of renedies to be sought in good faith by the State which
had committed the wongful act with a view to avoidi ng counternmeasures. The
view was al so expressed that recourse to counterneasures was not a direct and
automati ¢ consequence of the commi ssion of an internationally wongful act. It
was subject to the definition, in advance, by the injured State of the behaviour
consi dered as wongful and to the presentation of a request for cessation and
reparation. Furthernore, it was not available until after the State having
commtted the infraction had failed to respond to such a request in a

sati sfactory manner. Those conditions were intended to reduce the risk of
premature, and therefore abusive, recourse to counterneasures.

49. As regards paragraph 1, it was noted that article 47 set out the basic
definition of the right of an injured State to take counterneasures, which was
intrinsically linked to the definition of an injured State contained in

article 40. For that reason, problens with the latter article, such as the
qualification of all States parties to a nmultilateral treaty as injured in cases
where collective interests were protected, also had a bearing on article 47.
Cont i nui ng doubts were expressed concerning the enlargenent of the neaning of
"injured State". It was al so suggested that while all States were regarded as
injured by the comm ssion of an international crine, only the "effective victint
was entitled to recourse to counterneasures
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50. Wth regard to the purpose of countermneasures, the view was expressed that
t he goal of counterneasures was not to be punitive, but should be reparation or
restitution. State practice unquestionably showed that, in resorting to
counterneasures, the injured State could seek either the cessation of the
wrongful conduct or reparation in the broad sense. It could not, however, take
counterneasures as a neans of inflicting punishnent.

51. The remark was nmade that the criterion of "as necessary" contained in
article 47, paragraph 1, appeared to place a tine limt on counterneasures,
wher eas the Commi ssion, in paragraph (6) of its conmentary to article 47,
indicated that the limts on such neasures related to their "adequacy" or
content.

52. Regarding paragraph 2, the view was expressed that the relationship between
article 47 and article 49 required clarification

Article 48

53. In support of article 48, the view was expressed that the provision, which
restricted the conditions under which an injured State m ght resort to

count erneasures, was well bal anced. The view was al so expressed that the
article seemed to have been drafted in the right spirit and woul d probably

di spel the legitimte doubts of snaller States. 1In contrast, it was suggested
that the preconditions for the | awful ness of countermnmeasures contained in

par agraph 1 nust be reassessed.

54. Sone del egati ons expressed concerns regarding the obligation to cooperate
in paragraph 1. It was stated that article 48 required that, prior to taking
counterneasures, an injured State nust fulfil its obligation to negotiate
provided for in article 54, without stipulating how nuch tinme nmust be spent on
such negotiations. Thus, if a State violated a treaty conmtnent, the injured
State apparently could not withhold a proportionate benefit to the wongdoi ng
State under the sanme or a different treaty without some nonths of prior
negotiation; it nust accept continued injury to itself. It was also stated that
while there were good arguments for limting and controlling such neasures, the
limts nust be practicable and the controls nust not hanper the exercise of the
right to take countermeasures. Judged agai nst those criteria, the preconditions
set out in article 48, paragraph 1, seened problematical. To demand prior
negotiations as a condition for the | amful ness of counterneasures was to tilt

t he bal ance significantly in favour of the wongdoer or putative wongdoer. Nor
coul d the bal ance be redressed satisfactorily by borrow ng concepts of interim
neasures of protection fromthe field of judicial settlenent.

55. As regards interimmeasures, the view was expressed that all States were
entitled to take i medi ate neasures to obtain cessation of a wongful act and
avoid irreparabl e damage but only the nost directly concerned States should be
able to take urgent interimnmeasures. |In that connection, the careful bal ance

t he Conm ssion had managed to stri ke between the rights and interests of injured
States and those of States which were the object of counterneasures was

wel coned. The view was al so expressed that while the introduction of the
concept of interimneasures of protection appeared to be an adequate sol ution
defining such neasures renmained a problem In certain circunstances, where
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i nteri mmeasures were permtted but counternmeasures were not, it mght be
difficult to decide whether a particular reaction to an internationally w ongful
act was or was not perm ssible, which would have obvious inplications for
foreign policy. It was noted that article 48 did not specify the nature of
interi mneasures of protection which were necessary for the injured State to
preserve its rights, or how such nmeasures differed fromthe proportionate

count erneasures prohibited by the article. It was suggested that the interim
neasur es shoul d be defined in order to ensure that they renmained distinct from
count erneasures and the conditions for the adoption of interimneasures should
al so be specified, as the absence of any formof control was unacceptable. The
remar k was made that measures for the preservation of rights should be taken

i mredi ately upon the occurrence of the wongful act. |In that context, it would
be hel pful if the arbitral tribunal could decide at an early stage whether the
neasures taken were truly interimneasures and whether they were warranted. The
remark was al so nade that the concept of "interimneasures of protection" m ght
wel | prove troubl esonme if such neasures were exenpt fromthe duties of prior
negoti ation and submi ssion to arbitration, for an injured State m ght decide to
resort inmediately to such action, which the target State m ght regard as full-
bl own count er mreasures. However, the concept mght create an incentive for
States to accept the el ement of conpul sory arbitration contained in article 58,
paragraph 2. That el enment ought to be protected against any attenpt to destroy
t he bal ance by evading the obligation to resort to arbitration by neans of a
reservation while accepting the conventional |icence to engage in
count er neasur es.

56. Wth regard to paragraph 2, sone del egati ons expressed satisfaction with
the provisions on the settlenent of disputes with respect to counterneasures.
It was stated that the elimnation of the procedure for the settlenent of

di sputes over counterneasures referred to in article 48 would inpair the

nmachi nery and make it unacceptable to many States. In expressing support for
article 48, the view was expressed that the provision for conpul sory dispute
settl enent was essential to the inplenmentation of a future convention on State
responsibility. On the other hand, the view was expressed that a voluntary
third-party dispute settlenent systemwas indi spensable to weaker States under
contenporary international |aw.

57. Article 48 was al so descri bed as one of the nost hotly debated provisions
of the chapter on counterneasures; the basic problemwas not the fornulation of
the article, but the position of the principle of the peaceful settlenment of

di sputes within the whole systemof international law. It was remarked that the
Commi ssion had not confined itself to codifying State practice, but had al so
dealt with the thorny issue of the relationship between recourse to certain

di spute settlenment procedures and the taking of counterneasures. The Conm ssion
had endeavoured to give priority to the principle of the peaceful settlenent of
di sputes without inpairing the effectiveness of the counterneasures to be
adopted by an injured State. Thus, the Commi ssion had i nposed on both the
injured State and the wongdoing State an obligation to negotiate before
count er neasures were taken, and had al so provided for the suspension of
count er neasur es where the wongdoing State engaged in good faith in a binding

di spute settl enent procedure.
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58. Sone del egati ons favoured placi ng greater enphasis on dispute settl enent
procedures before the taking of counterneasures. The view was expressed that
the right of injured States to take counterneasures should be invoked only as a
| ast resort after all reasonable and peaceful neans of dispute settlenent had
been exhausted. It was noted that some menbers of the Conmi ssion, while
approvi ng the provisions on counterneasures contained in chapter Ill, preferred
that the procedures for the peaceful settlenent of disputes shoul d be exhausted
prior to the taking of counterneasures, a consideration discussed in a bal anced
manner in the commentary to article 48. The view was al so expressed that

count erneasures could give rise to abuse by powerful States, and therefore
clarity and precision were required. Preference was expressed for requiring
binding third-party settlenent of disputes as a precondition for initiating
count erneasures. Counterneasures woul d only create tensions between the States
whi ch woul d eventually have to be resolved by sone peaceful settlenent
procedure. It was suggested that that result m ght be achieved earlier if such
a procedure was adopted instead of counterneasures. |f such neans established
that a wongful act had been committed, then the injured State, if no other
recourse was avail able, mght be authorized to take counterneasures.

59. The view was expressed that the injured State's obligation, in taking
counterneasures, to fulfil its obligations in relation to dispute settlenent
seenmed to prejudge the issue of whether part three of the draft articles, which
concerned the dispute settlement regine, was nmandatory. |t was suggested that
t he Conmi ssion should therefore re-exanm ne the content of articles 47 and 48
very carefully in the second reading. Furthernore, serious doubts were
expressed as to whether the provisions concerning counternmeasures were
consistent with part three. Recourse to counterneasures nust, as far as

possi ble, be linked to a process of peaceful settlenment of disputes. The
inclusion in article 48 of an obligation to negotiate before resorting to

count erneasures thus seemed to be a step in the right direction. In order to
reconcil e two nmechani snms whi ch appeared at first sight to be contradictory, it
m ght be useful to draw on article XXII| of the General Agreenent on Trade in

Servi ces, which subtly linked a procedure for peaceful settlement of disputes
with the adoption by one or nore contracting parties of neasures, justified in
the light of the circunstances, vis-a-vis one or nore other contracting parties.

60. Paragraph 4 was descri bed as being not very specific concerning the nature

of the "request or order emanating fromthe dispute settlement procedure". As
indicated in the comentary, such orders could al so include those that were
technically non-binding. It was unclear, therefore, whether they could include

not only provisional measures indicated by a court, but also recommendati ons

i ssued by conciliation comm ssions. The divergence in wordi ng between

article 48 and the commentary contributed to the uncertainty, since paragraph 4
referred to "the dispute settlement procedure" w thout further qualification
whereas the commrentary referred to courts and tribunals.

Article 49

61. The remark was nade that the principle of proportionality was reflected in
State practice. In expressing support for article 49 on proportionality, the
vi ew was expressed that there was no need to expand the interpretation of the
principle of proportionality any further, for the matter had to be left to the

/...
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court concerned with the dispute settlenment. The view was al so expressed that
the proportionality of counterneasures was one of the basic determ nants of
their legitimacy and that principle was all the nore inportant in that the
effects of a crime could affect the comunity of States to varying degrees. It
shoul d therefore apply individually to each injured State. |In contrast, the

vi ew was expressed that it was essential to ensure that the wongdoing State did
not take retaliatory measures, which would escal ate the dispute, and that the
provision on proportionality was too general and therefore required further

consi derati on.

Article 50

62. Sone del egati ons wel comed the list of prohibited counterneasures. Mst of
the prohibitions listed in subparagraphs (a) to (e) were described by sone

del egations as jus cogens. It was felt that the article had been drafted in the
right spirit and that its elimnation would be unacceptable to nany States. It
was suggested that the words "econonmic" and "political” in subparagraph (b)
shoul d be deleted to broaden the scope of the "coercion" since environmental and
other forns of coercion could also endanger the territorial integrity or
political independence of a State.

13. Chapter V. International crines

63. In support of chapter IV, it was noted that the Conm ssion had found it
necessary to include a chapter on the consequences of an international crine
committed by a State in the light of article 19; otherw se the distinction
between "delicts" and "crines" would be nmeani ngl ess. Hence, the consequences of
i nternational crimes should include not only renedies typically provided by
civil law, such as cessation of the wongful act, restitution in kind, monetary
conpensati on and satisfaction, but also those characteristic of public law. The
remark was al so made that the provisions on dispute settlenent did not contain
any el enent of conpul sory arbitration specifically designed to counter the
dangers of unl eashing the concept of international crinmes in an internationa

| egal environment still characterized by individual auto-determ nation of rights
and duties. It was suggested that the previous proposal of a two-phased
procedure involving the Security Council and the International Court of Justice
neverthel ess had sonme nerit. |t was al so suggested that the existence of

internationally wongful acts should be determined by the Court or its ad hoc
chanber .

64. |In contrast, the view was expressed that the greatest challenge would be to
determ ne the consequences of violations according to their seriousness at the
international level. It was stated that donestic |egislation provided for the

crimnal responsibility of |egal persons and there were nerits in devel oping the
concept of international crimnal responsibility. The view was al so expressed
that one of the paradoxes or weaknesses of the draft articles was that they
deduced practically no consequence fromthe concept of a crine. The draft
articles ought to have defined a regine specific to the crine.

65. The view was further expressed that the distinction made in the draft
articles between international crimes and international delicts was inpractical

l...
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as were the consequences referred to in draft articles 51 to 53. The remark was
made that the scepticismabout the legal feasibility and political desirability
of the concept of international crimes and the resulting apprehensi ons had not
been di spelled now that the entire systemof the | egal consequences of such
crimes was under consideration

Article 51

66. It was noted that the effect of chapter 1V was that all the renedies
applicable to international delicts would apply to international crines, as
woul d the provisions concerning counterneasures, wth the additiona
consequences applicable to international crines being set out in articles 52
and 53. The view was expressed that, as there was no discussion of differences
in the instrunental consequences, it seemed unlikely that counterneasures, the
hi ghly individualized remedy provided for delicts, would also be appropriate in
a case where the entire international community had been injured. Support was
expressed for the two-stage procedure described in the conmentary to article 51
provided that institutional guarantees were established. However, it was noted
that the Commi ssion had not included that systemin the draft articles, thereby
giving rise to serious concerns about the perverse effects of the concept of an
i nternational crine.

Article 52

67. The view was expressed that the Conm ssion was correct in attaching other
speci fic consequences to international crinmes, even though the draft articles

did not envisage the inposition of sanctions. 1t was suggested that the
speci fic consequences of an international crime should be particularly severe
and shoul d include the inposition of sanctions. In contrast, the view was al so

expressed that the notion of an international crine committed by a State
continued to arouse controversy and, in particular, it was feared that
situations could arise in which any State or group of States mght feel entitled
to i npose sanctions unilaterally, thereby underm ning the foundations of the

i nternational |egal order

68. It was noted that the article provided for the relaxation of the usua
limtations on clains for reparation. Subparagraphs (c¢) and (d) of article 43
limted restitution in kind, as opposed to conpensation, when it would seriously
jeopardize the political independence or economc stability of the wongdoi ng
State. However, that limtation did not apply to international crimes because
of their serious nature, and in that case restitution could not be denied. The
vi ew was expressed that the Comm ssion had taken an inportant step in the right
direction in the provisions concerning the consequences of acts characterized as
international crimes, even though article 52 failed to spell out clearly the
specific fornms of responsibility for international crinmes. The problem was
difficult but nust be solved, for otherwi se the value of a future | ega
instrument on State responsibility would be considerably di mnished. Based on
the position that the | egal consequences of an international crime went beyond

t he consequences of ordinary wongful acts, it was suggested that the draft text
shoul d be further refined on second reading. In particular, article 52, on the
speci fic consequences of international crines, should be expanded to include

i nstrumental consequences.
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69. The remark was nade that the question of the renoval of the Iimtations on
the entitlenent of an injured State to obtain restitution in kind nust be
treated as a consequence of the categorization of a wong rather than as a
question of the equity of requiring restitution in kind in a particular case.
The remark was al so nmade that article 52, despite its promising title, was

di sappoi nting because it elimnated two limtations on restitution in kind and
the restriction on satisfaction prohibiting denmands inpairing the dignity of the
wrongdoi ng State and undermined its political independence and econonic
stability. The Conm ssion's justification for the elimnation of that

restriction seened odd. It was further remarked that article 52 (a), which did
away wWith limtations on restitution in kind for an international crinme, was
particul arly dangerous. It could be used to justify inflicting serious

puni shment on an entire people for the wongdoing of its Governnent, thereby
conpromi sing international security and stability. The view was expressed that
since the distinction between delicts and crinmes naturally entail ed specific
consequences, it was appropriate to devote a whole article to the issue.
However, the consequences of a crinme nust never jeopardize the territoria
integrity or political independence of the State committing the crinme. The
matter was so inportant for the naintenance of international peace and security
that those exceptions nust be expressly stated. Wth regard to the limtation
on the entitlenent of an injured State to obtain satisfaction, it was further
remarked that the inpairing of the dignity of the wongdoing State seened to be
such a vague and subjective concept as to be of dubious val ue whatever the

cat egorization of the wongful acts.

Article 53

70. It was noted that the article provided for a set of obligations arising for
all States. The view was expressed that a case could be nade that they shoul d
flow fromthe comri ssion of any internationally wongful act and not only from
an international crine or an exceptionally grave delict. The view was al so
expressed that the provision raised sone difficulties, particularly in not
clearly addressing recourse to counterneasures in defence of "fundanenta
interests of the international comunity”. That raised the delicate question of
the institutionalization of reprisals for the crinme outside the context of the
United Nations. Such a provision mght inply recognition of what was known as
actio popularis, a nechani smregarding which the practice of the Internationa
Court of Justice was not entirely settled. It would in any case be difficult to
i npl enent; only the Security Council, which had prime responsibility for the

mai nt enance of international peace and security under the Charter, could
initiate an action of that type.

71. As regards subparagraph (a), the view was expressed that if crines were
deened to violate norms of jus cogens, then the obligation set out in article 53
was al ready part of primary rules and did not need to be reiterated in the
context of State responsibility.

72. Regardi ng subparagraph (b), the remark was nmade that it was essential to
prevent the consequences affecting all the citizens of the State commtting the
crime. The obligations set out in article 53 ampunted in fact to m ni num

col l ective consequences altogether in keeping with general international |aw and
the recent practice of the Security Council. The article had the advantage of
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not proceedi ng by anal ogy and keeping to a mininumthe crimnal inplications of
the term"international crime".

73. Wth regard to subparagraphs (c) and (d), the view was expressed that if a
col l ective response by the international community was to be achi eved through
count erneasures, there nust be a central institution with authority both to
deternmine the fact that an international crinme had been conmtted and to

coordi nate that collective response. The fact that the Conm ssion believed that
the United Nations could serve as the central institution amunted to

recogni tion of the convergence of the law of State responsibility and the | aw of
international security enbodied in the Charter of the United Nations. The
Charter contained provisions on the organi zation of a collective response to the
wongful acts of States which endangered international peace and security. Such
acts were unquestionably breaches of obligations essential for the protection of
the fundanental interests of the international comunity, referred to as
international crimes in article 19. Wile the two categories of acts m ght not
coi ncide conpletely, they should not be separated. It could be argued that
under the law of international security decisions were taken by political organs
and under the law of State responsibility decisions would be taken by judicia
bodi es and woul d be binding on all States on questions relating to internationa
crines. No such judicial body existed and it was highly unlikely that the
international community would agree to establish one. The concept of
international crines should not be included in the articles on State

responsi bility unless provision was al so nade for the establishment of machinery
to deal with the |egal consequences of such crines. QOherw se, the distinction
bet ween t he consequences of "international delicts" and "international crinmes"
woul d be purely descriptive or didactic, |acking the normative el enent which the
Commi ssion had considered essential in drafting article 19.

74. The remark was made that the seriousness of consequences of crines entail ed
the establishment of institutional guarantees, particularly mandatory recourse
to jurisdictional organs, for otherwise the notion of an international crine
woul d be subjected to political manipul ati on and becone a source of discord
between States. It was noted that the question of whether an internationa

crine had been committed was subject to the general systemfor the settlenent of
di sputes contained in part three, which, except in the case of counterneasures,
did not provide for obligatory recourse to jurisdictional settlenent. However,
if a State could be charged with an international crine unilaterally by the
allegedly injured State, and unless the draft articles established obligatory
recourse to a jurisdictional mechanism the way woul d be opened up for politica
mani pul ati on, and the notion of an international crinme would not help to
preserve the peace. It was also remarked that, in the absence of a judicia
nmechani smthat could be invoked unilaterally, wongful conduct was characterized
largely by the States concerned; thus, the conflict over the violation itself
woul d be conpounded by a further disagreenent over its characterization. At the
sane time, the view was expressed that objections concerning the difficulty of
attributing crimnal responsibility to a State and to the non-existence of

i nternational organs exercising crimnal jurisdiction and carrying out
prosecutorial functions were not insurnountable, especially considering that the
international systemhad its own characteristics and it was therefore unlikely
that the concept of an international crinme could inply any kind of crimna
responsibility on the part of a State.
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75. A view was expressed supporting the former Special Rapporteur's proposa
for dealing with the institutional consequences of international crimes, which
woul d entail a two-stage procedure, consisting of, first, a political assessnent
of the situation by the General Assenbly or the Security Council and, second, a
decision by the International Court of Justice as to whether an internationa
crinme had been committed. Such a system according to this view, would nake
maxi nrum use of the potential offered by the United Nati ons system ensure
respect for the jurisdiction of the conpetent bodies and neet the need for a
rapid response to an international crinme. The consequences of an internationa
crine were an integral part of the law on State responsibility and, as such,
shoul d be dealt with in the draft articles fromthe standpoint of both

lex ferenda and lex lata. Above all, they nmust not be consigned to the category
of political action by the Security Council with a view to the maintenance of
i nternational peace and security. |In contrast, the view was expressed that the

problemw th this approach to the question of decidi ng before which organ and on
what | egal basis a State could be accused of an international crime was that the
Security Council and the General Assenbly as the organs responsible for
characterization of an international crinme, as in the past, mght take a
conpl ai sant attitude towards extremely serious wongful acts, and noreover their
conpetence was limted by the Charter and, furthernore, any new conpetences for
t hese bodies would require a revision of the Charter, which hardly seened
possible in the current circunstances. Therefore a preference was expressed for
the International Court of Justice; the Comn ssion's argunment that the
characterization could be effected within the framework of part three of the
draft articles therefore seened entirely acceptable. The anal ogy of jus cogens
treatnment by article 66, subparagraph (a), of the Vienna Convention on the Law
of Treaties was a striking one, and the International Court was perfectly
capabl e of assuming responsibility for the characterization of internationa
crimes.

76. The view was expressed that it was inconceivable that a viable regine
governing crimnal responsibility could fail to include an appropriate

enf orcenent nechani smthat would cone into play before States resorted to
counterneasures. Wiile in the current circunstances it was unrealistic to
entrust to international bodies the task of taking all the necessary decisions
and neasures to enforce the | egal consequences of crines, it was suggested that
the Conm ssion, in its second reading of the draft articles, should set forth
general principles in that area for a nunber of reasons. First, the question of
enf orcenent posed nmuch greater problens at the international than at the
national |evel because institutions for the enforcenment of obligations were,
general | y speaking, much nore devel oped nationally than internationally.

I ndeed, not only did donestic crimnal codes provide for the trial of suspected
wrongdoers and for the punishnent of those found guilty of an offence, but at
the national level institutions, courts and tribunals also existed for the
hol di ng of such trials as well as detention facilities and institutions for the
i nvestigation of suspected crimnal behaviour. No conparable institutions
existed as yet in the international order. Wile there was indeed a plethora of
international institutions designed to facilitate negotiati on and cooperation
anong States, they fell far short of what was required for the effective
enforcenent of obligations the breach of which might give rise to crimna
responsibility on the part of the State. It was true that the Security Counci
had been granted the conpetence to take such action as mght be necessary to
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mai ntain or restore international peace and security. It was doubtful, however,
whet her, in the absence of the conferral of conparable conpetence upon an
international body in relation to international crimes, States would ever be
held to account in any neani ngful way for the conmm ssion of internationa

crimes.

14. Part Three. Settlenent of disputes

77. Different views were expressed concerning the dispute settlenent provisions
contained in part three. Sone del egations wel comed the inclusion of the
graduat ed di spute settlenment procedures envisaged in part three, with great

i mportance being attached to the am cable settlement of disputes caused by
internationally wongful acts. The dispute settlenent provisions were described
as encouraging and as a bold step forward in the progressive devel opnent of

i nternational |law since the doctrine on dispute settlenment had traditionally
been based on consent to or free choice of nmeans of settlenment and the current
text made recourse to conciliation conpulsory if either party rejected the other
options. It was suggested that the Comm ssion should now make an extra effort
to inprove the text so as to avoid any di sadvant ages to weaker States.

78. O her del egations expressed dissatisfaction with the dispute settlenent
procedures envisaged in part three as too conplicated, lengthy, rigid,
inflexible, inmpractical, burdensome and costly. The remark was made that in the
non-j udi ci al phase of the settlenent, the parties should be able to nove
directly fromunsuccessful negotiations or conciliation to arbitration, recourse
to good of fices and nedi ation being at the discretion of the parties. The
remark was al so nade that there was an infinite variety of |egal and factua
circunstances and disputes potentially inplicating State responsibility; it was
therefore inpossible or irresponsible to decree any particular rigid form of
settlenent. The Commi ssion nust take a nore realistic position regarding

di spute settlenment during the second reading of the draft articles. At nost,

t he Conm ssion shoul d propose only alternative voluntary nmechani sns which States
m ght use.

79. Still other del egations questioned the need to include any dispute
settlenent provisions. |t was suggested that part three of the draft articles
shoul d be deleted, and if necessary, consideration could be given to inserting a
separate article in the chapter on counterneasures, reiterating the provisions
of Article 33 of the Charter. The view was al so expressed that the dispute
settlenent provisions were not essential to the State responsibility reging;
there was no reason to reiterate in the draft articles the dispute settlenent
provisions contained in the Charter of the United Nations and other

international instrunents; and, furthernore, part three was inconplete since it
did not include judicial settlenent by the International Court of Justice.

80. There were also different views as to the extent to which part three should
provide for conpul sory dispute settlement procedures. Noting that no provision
was nmade for a mandatory jurisdiction for the settlenment of disputes arising
fromthe future convention except in the case of counternmeasures owing to the
prai seworthy desire to secure the greatest possible acceptance of the future
convention, the view was expressed that it would have been preferable to provide
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obligatory recourse to jurisdictional neans of dispute settlenment for the whole
of the draft text. Wile attention was drawn to the inportance which the

Conmi ssion had attached to the provisions on dispute settlenent, agreenent was
expressed with those nenbers of the Commi ssion who had thought the criticisnms of
such a conpul sory nechani smgroundl ess. |t was suggested that greater enphasis
shoul d be placed on judicial proceedings and that the exhaustion of judicia
remedi es shoul d be conmpul sory for all States parties. However, while support
was expressed for the inclusion of appropriate third-party dispute settlenent
procedures, the view was al so expressed that the general reginme of dispute
settlenent was very anbitious and it mght be nore realistic to concentrate on
those parts of the draft where, by comon consent, conpul sory procedures were
desirable, as in the case of counterneasures.

81. Wile delegations welcomed the inclusion of sone neasure of conpul sory
third-party involvenment, it was suggested that there was no need to reinvent the
wheel and that the dispute settlenent provisions should be expressly assigned a
role subsidiary to the many existing procedures. |t was remarked that, given
the reservations expressed by sone States, the proposal to nake part three
subsidiary to already existing procedures and nechani sns shoul d be di scussed
further. Regret was expressed that the Comm ssion had not yet found a way to
avoid the risk of conflict between the dispute settlenment procedures set forth
in part three of the draft and those which mi ght be applicabl e under other
instruments in force between States, inter alia, in terns of their hierarchy or
the conditions for their inplenentation

82. Sone del egations supported in principle the inclusion of dispute settlenent
procedures as an integral part of the draft. However, the view was al so
expressed that the understandable and prai seworthy wi sh of some nenbers of the
Conmi ssion to see an increasingly integrated and organi zed i nternational society
must be set against reality, possibly by making part three indicative in the
formof an optional protocol. Simlarly, optional procedures were described as
preferabl e i nasmuch as the draft articles covered the entire issue of State
responsi bility and, therefore, nost of the disputes that could arise between
St at es.

Article 56

83. A conciliation procedure that could be invoked unilaterally was wel comed,
but the procedure was described as insufficient. It was suggested that if
conciliation failed, each State nust be able to launch a judicial process that
woul d cul mMmnate in a binding verdict since that al one would ensure the

ef fecti veness of any future convention on State responsibility.

Article 57

84. Regarding the task of the Conciliation Conm ssion, the inclusion of a fact-
finding function as one of its tasks was wel coned since fact-finding was very
important in elucidating the truth with inpartiality, which was why any
obstacles to the effective functioning of that independent comm ssion should be
renoved. It was suggested that the phrase "except where exceptional reasons
make this inmpractical" should also be deleted, as it night inpede the
Conciliation Conmission inits fact-finding work in the territory of any party

/...
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to the dispute. At the sanme tinme, the remark was made that the task of the
Conci liation Conm ssion woul d perhaps prove a futile attenpt to find a solution
to the conflict of interests that had arisen

Article 58

85. As to the relationship between the right to take counternmeasures and the
possibility of resorting to dispute settlenment nechanisns, it was noted with
sati sfaction that the Commi ssion had taken into account various concerns by
providing that recourse to dispute settlenment procedures was no | onger the
prerogative of the injured State al one since the alleged wongdoer could now
propose such procedures with a view to avoi di ng counterneasures. Support was
expressed for the |inkage between counterneasures and the settlenment of disputes
whereby a State taking a counterneasure indicated its prior consent to seeking a
peaceful settlenent and therefore di sagreenent with the view that the provision
whereby only the wongdoing State could refer a dispute to arbitration was in
breach of the rule which required the nmutual consent of both parties to
arbitration, while recognizing that the |inkage between the two issues should be
del i berated further. The view was expressed that the neasure of contro
establ i shed over the inplenentation of counterneasures was a step in the right
direction but should be further developed; in the interval between the failure
of negotiations and the establishnment of an arbitral tribunal, a State m ght be
subj ect to the adverse effects of such counterneasures; and it should be

possi ble for either party to invoke arbitration unilaterally as soon as the

di spute was characterized since it was pointless to delay recourse to
arbitration which could effectively induce a State to conply with its obligation
of reparation.

86. In contrast, the compul sory arbitral procedure provided for in article 58,
paragraph 2, was al so described as controversial. The view was expressed that
article 58 was debatable at a fundanental |level since it aimed at establishing a
sort of conpulsory jurisdiction of the arbitral tribunal along the |ines of
Article 36 of the Statute of the International Court of Justice, which was
optional, and that States could not be conpelled to subnmit disputes to an
arbitral tribunal contrary to the very principles of arbitration based on the
free will of States. Paragraph 2 was al so considered to be debatable since it
was generally a negotiated conprom se, not a unilateral request, that enabled a
case to be subnitted to an arbitral tribunal. The remark was nmade that while
the purpose of that provision was to restrain the injured State fromtaking
count erneasures and to prevent further disputes fromarising between the
parties, it ran counter to the principle of international |aw that arbitration
shoul d have the consent of all the parties to a dispute. The remark was al so
nmade that there was sonething faintly perverse in the situation envi saged by
article 58, paragraph 2, where, by taking counterneasures, the injured State
acquired the right to have the underlying dispute settled by arbitration, but
only if the wongdoing State challenged the counterneasures. |t seened
preferable to adhere to the nore general guideline that counterneasures shoul d
be recogni zed as a legitimate neasure of last resort, subject to a criterion of
necessity.
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Article 60

87. There were different views concerning article 60, which was described as
controversial. On the one hand, the view was expressed that a dispute

settl enent procedure that culmnated in the International Court of Justice could
be reliable and practical, reaffirmng the role of the existing jurisdictiona
bodi es and avoiding a proliferation of new bodies that was sonetinmes the subject
of criticism On the other hand, the conpul sory conpetence of the Internationa
Court of Justice established under article 60 was descri bed as unacceptabl e
since the settlenment of disputes by a court was and must renmain optional. The
remark was made that the International Court of Justice had not been given
jurisdiction to confirmthe validity of an award or to invalidate it in whole or
in part, yet article 60, paragraph 2, provided that the Court could, upon the
request of any party, decide on the validity of an award. Wiile different |ega
systens contai ned varying provisions concerning the validity of an arbitra
award, no existing international instrunent or custonary practice envisaged the
possibility that an arbitral award in an international dispute would not be

i mpl emented as a result of objections raised by one party to the dispute. The
view was al so expressed that while the parties concerned m ght agree to submt
the dispute to arbitration, that did not nean that if there was no partial or
total settlenment of the dispute, either party should be conpelled to accept one
or nore further conpul sory arbitration procedures.



