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The public neeting was called to order at 4.05 p. m

SUBSTANTI VE | SSUES ARI SING | N THE | MPLEMENTATI ON OF THE | NTERNATI ONAL COVENANT
ON ECONOM C, SOCI AL AND CULTURAL RI GHTS (agenda item 3) (conti nued)

Draft optional protocol to the Covenant (E/ C.12/1996/ CRP.2/Add.1) (continued)

1. The CHAIRPERSON invited the Committee to resune its consideration of the
draft articles in paragraphs 38 and 40 of the revised version of its draft
report, contained in docunent E/C 12/1996/CRP.2/Add. 1, concerning the optiona
pr ot ocol

2. M. SIMVA proposed, in accordance with a suggestion he had received from
an NGO, that the words “or individuals or groups acting on their behal f”
shoul d be added at the end of article 1, in order not to exclude the NGOs,
which did play a very inportant role.

3. The CHAI RPERSON suggested that the words “or who represent or claimto
be victinms of such a violation” should be added at the end of article 1

4, M. CEAUSU, supported by M. MARCHAN ROMERO said that it would be
preferable to lay down the principle of the Conmttee' s conpetence fromthe
outset, in the following words: “A State party ... recognizes the conpetence
of the Committee to receive and exami ne conmuni cati ons all egi ng that

i ndi viduals or groups are victins ...”. That would avoid the use of the word

“fronf, which related to the procedure for submtting communi cati ons, a matter
that would be dealt with in article 2.

5. The CHAI RPERSON poi nted out a problemw th the initial wording, which
meant literally that, for a group of persons to be able to submt a conplaint,
all its nmenbers would have to be able to claimthat they were victins of a

vi ol ati on.

6. M. SIMVA said that he shared M. Ceausu's view. He proposed that
article 1 should read, “A State party ... recogni zes the conpetence of the
Committee to receive and exam ne comuni cations in accordance with the
following articles:”; article 2 would deal with the rights of individuals

or groups.

7. M. KOUZNETSOV asked about the representation of a group's interests.

Coul d a group be represented by people acting on their own initiative or would
such representation need to be subject to witten authorization? |If so, that
shoul d be specifi ed.

8. The CHAI RPERSON said he beleived the Conmittee could agree in principle
on the followi ng wording for article 1: *“A State party to the Covenant that
becomes a party to the present Protocol recognizes the conpetence of the
Conmittee to receive and exam ne communi cations in accordance with the

provi sions of the Protocol.”

9. The Chairperson's suggestion was adopt ed.
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10. The CHAI RPERSON said that a reference to the victimbeing represented by
an individual or by a group m ght be added to article 2, paragraph 1, which
woul d al so stipulate that the individual or group in question nust be subject
to the State party's jurisdiction

11. M. MARCHAN ROMERO sai d he agreed with the principle but that, in order
to make the text clearer, he would prefer the end of the paragraph to state
that the conplaint could be submitted directly or through individuals or
groups representing the interested party or parties.

12. M. SIMVA recommended the greatest caution. Representing an individual
or a group was a much narrower and precise concept than acting on the

i ndi vidual's or group's behalf. For exanple, a |awer “represented” his
client, and an NGO could “act on behal f” of the inhabitants of favelas or
trade unions. Could it “represent” then? That was a delicate i ssue and woul d
be better dealt with in the Committee's rules of procedure.

13. The CHAI RPERSON said that in his view, if the problemwas worthy of
bei ng rai sed and studied, it could hardly be resolved other than in the
context of the rules of procedure.

14. Ms. JIMENEZ BUTRAGUENO said that she preferred the expression “act on
behal f of”, which did not exclude NGGCs.

15. The CHAI RPERSON poi nted out that the Conmittee had not yet reached the
stage of drafting the final version of an authoritative text. If it had been
at that stage, it would have been appropriate to say that, by using the
expression “act on behalf of”, the Commttee wi shed to establish the fact that
there had to be a |link between the victimand the person or organization
defending him w thout totally excluding individuals or groups acting on
behal f of someone who was unable to give authorization

16. M. SIMVA said that he would prefer the Conmittee to speak of acting
“on behalf of” the victimand state, as suggested by the Chairperson at the
precedi ng nmeeting: “Any individual or group which claims to be a victim or
to act on behalf of a victim ...”, even if that neant giving the expression
its broadest interpretation. That having been said, the problemcould be

settled at a |later stage

17. M. AHMED said it should be stated explicitly that a group which

def ended the interests of an individual or another group nust have the
explicit authorization of the interested party or parties; otherw se, the
Conmittee would risk seeing an NGO fromregion A claimto defend, on its own
initiative, the interests of a group fromregion B

18. M. MARCHAN ROMERO said that, since the key factor of recourse to the
Conmittee was the violation of a right, it was for the person who believed
hi msel f to have been injured to initiate the procedure, either directly or
t hrough an individual or group; the person or persons defending himshould
deal only with the specific violation of which he had been a victim

19. M s. BONOAN- DANDAN asked what woul d happen if, for exanple, a group of
rural women, with the help of a national NGO affiliated with an internationa
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NGO, asked the international NGO to subnit their case to the Commttee?
Wul d the Conmttee declare adm ssible a communication transnitted in that
way ?

20. The CHAI RPERSON sai d he believed M. Ahned was saying that the

i nternati onal NGO shoul d have received official authorization fromthe group
of rural wonen in question. He noted that one restrictive aspect of the
initial wording of article 1, the expression “subject to its jurisdiction”,
had been del et ed.

21. Ms. JIMENEZ BUTRAGUENO said that, by requiring explicit authorization
fromthe victins, the Conmttee would be depriving many of them of the
assistance it was supposed to be able to give them Such a requirenent risked
depriving the protocol of its neaning.

22. M. SIMVA said that the problens that had been raised were too sensitive
and conplex to be settled hastily. At the previous neeting, when the
Committee had di scussed paragraph 25 of the revised version of M. Alston's
report on the draft optional protocol, the discussion on the definition of
groups entitled to submt a conplaint had not Ied to a decision. The task at
hand was to meke a clear distinction between two related but separate issues:
on the one hand, the criteria for determning the status of victimin the case
of a group, and, on the other, the conditions under which victins m ght
authorize third parties to act on their behalf and represent them

23. The CHAI RPERSON said he believed the Conmittee was unani nbus in saying,
on the one hand, that individuals or groups of individuals who were victins
of a violation of one of the rights set forth in the Covenant could submt
conmuni cations to the Committee on the express condition that they were
subject to the jurisdiction of the State party in question and, on the other
hand, that a third party, such as an NGO could submit a conplaint to the
Conmittee provided a |ink existed between that third party and the victims.

24. The Committee therefore had to define the nature of that Iink. He
personally did not believe that the third party in question had to be
“officially authorized” to act on behalf of the victinms or that it, too, had
to be subject to the jurisdiction of the State party concerned, for that would
run the risk of limting the scope of the optional protocol

25. M. SIMVA said that he would prefer the expression “conmuni cation
submitted on behalf of the victini to be placed at the beginning of the
protocol, in order not to limt the Comrittee's roomfor manoeuvre fromthe
outset. It mght at a |ater stage, when considering adm ssibility for

exanpl e, determ ne whether the third party was in fact entitled to act on
behal f of the victim It would be excessively legalistic to speak of
representing the victim

26. M. AHMED said that in any event the Committee nust be absolutely
certain that the victimhad in one way or another expressly authorized the
third party in question to act on his or her behalf. Oherw se, any NGO coul d
claimto be working for the interests of a victimw thout the victins

knowl edge or even to the victims detrinment.
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27. M. MARCHAN ROMERO agreed that the Committee nust be sure that the
victimhad expressed the desire to be represented by a third party. Allow ng
any group or organization to submt comunications to the Conmittee would run
the risk of deterring a | arge nunber of States from exceeding to the optiona
pr ot ocol

28. Ms. JIMENEZ BUTRAGUENO sai d she believed that fear unjustified, since
internal renedi es would have to be exhausted before the Committee could be
addr essed.

29. The CHAI RPERSON said he took it that the nenbers of the Comrttee agreed
that a third party could submt comunications to the Comrittee only on
certain conditions, and that, especially, there nmust be a direct |ink between
that third party and the victim He invited the nmenbers of the Cormmittee to
thi nk about the nature of that link and to continue their discussion at the
foll ow ng nmeeting.

30. He invited the Conmttee to take a decision on the questions raised in
par agr aphs 28 and 33 of the revised version of the Comrittee's draft report
(E/ C. 12/ 1996/ CRP. 2/ Add. 1) .

31. On the question whether the comuni cations procedure should also apply
to article 1 (right to self-determ nation), he noted that the right to

sel f-determ nation could be the subject of conmunications submtted under the
first optional protocol to the International Covenant on Civil and Politica
Rights. In practice, however, the Human Rights Conmittee had adopted a
careful or restrictive approach in that connection

32. M. SIMVA said that the Comrittee should not prejudge reservations which
t he Conmi ssion on Human Rights might make to the draft optional protocol the
Committee would be submitting to it. The Conmittee should be realistic but

not timorous. He therefore proposed retaining the wording of article 1 that
appeared in docunent E/ C. 12/1994/12, which spoke of a violation “of any of the
rights recogni zed in the Covenant”.

33. M. CEAUSU said he did not believe it would be wise to inply that the
right to self-deternmination could be the subject of communications. Although
it was natural for the Human Ri ghts Conmittee, whose task was to ensure
respect for political rights, to have adopted such an approach, it would be
difficult to understand why the Conmittee on Econom c, Social and Cul tura

Ri ghts should act similarly when the rights with which it was concerned were
of a different nature. He proposed, therefore, that the wordi ng adopted
shoul d be “of any of the specific rights recognized in the Covenant”.

34. The CHAI RPERSON noted that the right of peoples to self-determ nation
was set forth in article 1 of the Covenant and that in article 2, paragraph 2,
the States parties undertook to guarantee that the rights enunciated in the
Covenant woul d be exercised without discrimnation

35. M. CEAUSU said that the prohibition of discrimnation applied to the
exerci se of economic, social and cultural rights proper, especially in the
fields of |abour, health, social protection and education
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36. M. SIMVA said that the right to self-determ nation was not explicitly
mentioned in article 1 of the draft optional protocol. Wen it considered
comuni cations, therefore, the Cormittee mght either totally exclude that
right, or retain only the aspects that were directly related to the exercise
of the economc, social and cultural rights set forth in the Covenant.

37. The CHAI RPERSON sai d that such a case might arise, for exanple, when a
peopl e was deprived of its nmeans of subsistence, in violation of article 1
par agraph 2, of the Covenant. He enphasi zed that the draft optional protoco
to be submtted to the Comm ssion should be realistic if the Commttee wanted
it to be accepted by a mpjority of States.

38. M. CEAUSU poi nted out that the reason why the Covenant on Economi c
Social and Cultural Rights nmentioned the right to self-determnation was
because it had been adopted at a time when many col oni zed peopl es had been
achi eving i ndependence. Tinmes had changed, however, and if the optiona
protocol authorized any mnority to claimthe right to self-determ nation, it
woul d never be adopted. It would therefore be preferable for it to be limted
to econom c, social and cultural rights.

39. M. SIMVA said he realized that the self-deternmi nation i ssue was a
sensitive one for a nunmber of countries currently dealing with mnority
probl ems, but the Committee could not deny the issues arising from?®interna
sel f-determ nation”, whereby groups within a State could claimthe right to
use econom c resources or achieve social and cultural fulfil ment.

40. The CHAI RPERSON said that the Commttee was free to take politica
realities into account when considering conmunications, |ike the Human Ri ghts
Committee, which, although it was quite at liberty to consider communications
on the right to self-determ nation, had shown some restraint in doing so. The
Conmittee nust avoid a situation where article 1 of the Covenant woul d be
treated differently fromthe other articles.

41. M. MARCHAN ROMERO said he would like to know whether the fina

provi sions of the optional protocol would offer States the opportunity to make
reservations. |If so, there would be no difficulty in the optional protoco
covering all of the articles in the Covenant. All the rights recognized in
the Covenant woul d thus be given the sane treatnent and the Comrittee woul d
not run the risk of being inundated wi th comunications on the right to

sel f-determ nation, since very few cases woul d overcone the obstacle of
exhaustion of available internal renedies.

42. The CHAI RPERSON noted that article 15 of the previous version of the
draft optional protocol had indicated that no reservations to the protoco

were authorized. It was obviously understood that if the Conmttee opted

for an “4 la carte approach” it would no | onger be able to rule out the

possibility of reservations.

43. M. SIMVA said the Conmittee shoul d make as nuch headway as possible in
exam ning the text of the draft optional protocol itself and provide detail ed
expl anations of its discussions in the conmentaries acconpanying the draft.
As he was eager for a consensus to be reached, he proposed that article 2,
paragraph 1, should refer to the violation of “any of the econom c, social and
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cultural rights recognized in the Covenant”; that would make it obvious
that only the econom c, social and cultural aspects of the right to
sel f-determ nation could be the subject of conmunications.

44, The CHAI RPERSON said that the word “specific”, proposed by M. Ceausu
m ght be msinterpreted, and that M. Sinma's proposal was an acceptable
conpr om se

45, M. Simmma's proposal was adopt ed.

46. M. SIMVA proposed that the comrentari es acconpanying the text of the
draft optional protocol should include a sentence indicating that nost of the
menbers of the Conmittee had recogni zed the problem connected with the
qguestion of the right to self-determ nation and had wanted only its
specifically econonmic, social and cultural aspects to be the subject of
comuni cat i ons.

47. M. CEAUSU said that the commentaries should also contain a
sentence indicating that the civil and political aspects of the right to
sel f-determ nati on should remain within the conpetence of the Human Ri ghts
Conmi ttee.

48. M. Simma's and M. Ceausu's proposal was adopt ed.

49. M. SIMVA said that, regarding the question of an “a la carte approach”
it was not for the Conmittee to tell States parties that they could choose
whet her or not to accept the application of the optional protocol to a
particul ar right recognized by the Covenant. All the articles in the Covenant
cont ai ned aspects that were disputable in a court of law, and it would be
dangerous to exclude a particular article a priori.

50. M. CEAUSU noted that the Conm ssion and the Econonic and Soci al Counci
woul d be hol di ng di scussions on the rights to which the optional protoco
shoul d apply. Under those circunmstances, the Committee would be wise to
propose a fornula that avoided any controversy. Article 1 of the protoco

m ght contain a paragraph 2, to read: “Wen they ratify the Protocol, States
parties may state that they are excluding a particular article of the Covenant
fromthe scope of the Protocol, with the exception of articles i It would
then be for the intergovernnental body that would be adopting the instrunent
to determne which articles could not be excluded fromthe scope of the
protocol. It should also be borne in mnd that in excluding a particul ar
article of the Covenant fromthe scope of the protocol, a State would not be
considering that article to be unacceptable, but would sinply be refusing to
accept consideration of conmunications in that area. In any event, the State
in question would rermain bound by the obligations it had assuned on ratifying
t he Covenant.

51. M . ADEKUOYE poi nted out that States parties had different |evels of
econom ¢ and soci al devel opnent and that they were obligated to achieve
progressively the realization of the rights recognized in the Covenant to the
maxi mum of their available resources. It would not be realistic to ask
certain States also to accept the application of the protocol to all the
rights enshrined in the Covenant. Some Governnents m ght choose, for exanple,




E/ C. 12/ 1996/ SR. 46/ Add. 1
page 8

to stress education and tenporarily suspend efforts on the exercise of the
ot her economic, social and cultural rights. He therefore supported
M. Ceausu's proposal

52. M. SIMVA said M. Ceausu's proposal would be quite appropriate if the
Conmittee had reached the stage of the final drafting of the draft protocol
That was not the case, however, and the task at hand was sinply to propose a
text for the Commission to amend as it saw fit. Nevertheless, the Conmttee
had a phil osophy to defend, to the effect that all the rights recognized in
the Covenant were equally inportant and contained elenents that were

di sputable in a court of law. For that reason, M. Ceausu's proposal should
be taken into account in the commentaries on the draft protocol, but not in
the text of the draft itself.

53. Mor eover, different countries' stages of devel opnent should not be used
to exclude an entire article of the Covenant fromthe scope of the protocol
That aspect should be taken into consideration in the Commttee's decisions.
It should be noted in that connection that the Committee was al ready adopting
di fferent approaches according to whether the right whose application it was
considering was to be exercised in Mali, Germany or Hong Kong.

54. M . MARCHAN ROMERO said he was in favour of the protocol applying to al
the articles of the Covenant. After all, when the States parties had ratified
the Covenant, they had pledged to respect all the rights set forth init. 1In
addition, article 2 of the Covenant pernmitted the inplementation of the rights
recogni zed in the Covenant to be limted by the resources available to the
State party in question. According to the provisions of article 2, therefore,
there could be a violation of the Covenant only if the State had not honoured
its commtnents.

55. M . ADEKUOYE said he would like to know who woul d deterni ne whet her
sufficient resources had been allocated to inplenenting a particular right
recogni zed in the Covenant. He feared that nany States would have difficulty
accepting the draft optional protocol if they could not choose the rights to
which it would apply.

56. M. CEAUSU noted that his proposal would enable States tenporarily to
exclude certain rights fromthe scope of the protocol while they were
gradually striving for the full exercise of those rights.

57. M. SIMVA said that States should not be given the possibility of
excluding any right fromthe scope of the protocol and that all States would
have to acknow edge that certain fundanental aspects of each of the rights
recogni zed in the Covenant were disputable in a court of law. It would then
be for the Committee to establish |egal precedents and determ ne whet her
certain aspects of the rights recognized in the Covenant could be the subject
of violations.

58. Ms. BONOAN- DANDAN said the Committee should clearly determ ne the
approach it intended to adopt in defining a violation of the rights recogni zed
in the Covenant, if it did not want to risk contradicting itself or spreading
conf usi on.

The neeting rose at 6 p.m




