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COMWWENTS AND OBSERVATI ONS RECEI VED BY GOVERNMENTS
SWEDEN (ON BEHALF OF THE NORDI C COUNTRI ES)
General comments
1. As to the general scope of the articles, it has |ong been the view of the

Nordi c countries that an international |egal instrument should cover two things,
nanel y, issues regarding the prevention of transboundary harm and the duty to
pay compensation for harm caused. These two main thenes have al so been of
concern for the Wrking G oup.

2. The Nordic countries have earlier enphasized in the Sixth Commttee that
preventi on should cover not only hazardous activities, but also the adverse
effects of the normal conduct of harnful activities and of accidents. Although
in our comments we refrain fromdiscussing in detail the conceptual distinction
between liability and State responsibility, a few remarks seem warrant ed.
Article 8 of the draft provides that the present articles do not apply to
transboundary harmarising froma wongful act. However, the draft is replete
with State obligations, breaches of which would seemto entail State
responsibility. In fact, if article 1 (b) were deleted, it seens hard to

i magi ne any harmas defined in the text emanating froma State which fulfilled
its duties according to the draft articles. Even if article 1 (b) were
retained, mxed situations mght arise. For exanple, one could inmagine a case
wher e unexpected harm occurred which entailed liability initself. The harnfu
effects mght increase significantly as a consequence of lack of tinmely
notification to the affected State. The increased harmwould then be the direct
consequence of a breach of a duty, and would seemto incur State responsibility.

3. It is the view of the Nordic countries that the word "acts” in the title of

the draft articles should be replaced by "activities", which is what the
articles cover according to article 1.

Comments on specific articles

4. Article 1 (a) refers to activities which involve a risk of causing
significant transboundary harm wi thout enunerating those activities. Some
menbers of the Comm ssion have proposed that a list should be drawn up. W
believe that such a list may | eave certain activities outside the scope of the
instrument, as it is inpossible to foresee which activities may involve a risk
in the future. Therefore, the solution chosen by the Wrking Goup is the
better one.

5. Article 1 (b), placed within square brackets, means that the text also
covers activities which have not posed a risk, but which neverthel ess have
caused harm i.e., harmwhich could not have been foreseen and which is
therefore not covered by the term"risk". |f paragraph (b) were del eted,
unexpect ed harm woul d not be covered and the instrument would be limted to
hazardous activities only. However, even though it may seemunfair to inpose
liability upon States which have taken due care and whi ch could not have
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predicted the harm it seens still nore unjust to allow the loss to fal

entirely upon States which had no invol venent whatsoever in the activity which
caused the harm To inpose liability for unexpected | osses would al so provide a
further incentive for States and operators to take preventive and precautionary
neasures. For these reasons we would favour renoval of the square brackets.

The draft articles should al so cover activities which do not involve a risk of
causi ng significant transboundary harm but which none the less in fact do cause
such harm

6. The Conmi ssion has specifically requested comments as to the scope of the
obligations regarding harmunder article 1 (b). |In general, the same principles
shoul d apply as for harmarising out of activities under paragraph (a) of the
article.

7. Article 2 contains the definitions. Paragraph (a) states that it is the
product of the risks and the harmwhich is relevant. Therefore, the instrunent
is not limted to ultra-hazardous activities.

8. Article 2 (b) explains that the articles do not cover harm which does not
occur in the territory of or in other areas under the jurisdiction or control of
a State, i.e., it does not cover the high seas and Antarctica. This corresponds
closely with the position of the Nordic countries.

9. Regarding article 2 (c) and (d), there may be overlaps between the three
criteria of territory, jurisdiction and control. Conflicts of jurisdiction pose
difficulties, and it woul d nost probably be beyond the scope of an instrunment of
the present type to solve them As for the definition of "affected State" in
article 2 (d), the effect of the inclusion of the criterion of "control over"
the place where harmoccurred is that a State which illegally controls a
territory nay be eligible for conpensation. This effect seens questionable.

10. Article 4, together with article 6, provides a basis for the obligations of
chapter Il. The provision could be strengthened by substituting "possible" for
"appropriate".

11. Article 5 contains the inportant principle on liability. The liability is
stated in very general terns: conpensation or other relief. There is no
definition of the term"harni and therefore it is unclear which objects are
protected - only persons and property or also the environment? |In the
comentary, the Wrking Group states that all three are covered, but that
should, in the view of our delegations, be clearly stated in the text. It is
al so uncl ear what conpensation should cover - costs for renedi al nmeasures only
or for irreparable harmas well? Any costs or only reasonable costs? It has
been the view of the Nordic countries that a m ni num conpensati on shoul d be
given for costs incurred.

12. Furthernore, the draft articles do not state clearly who has the primary
obligation to pay, the operator or the State on whose territory or under whose
jurisdiction or control it operates. The absence of a civil liability regime in
the draft seens to inply that it is the State that has the obligation, but that
it is only residual in so far as the State in question has provided for adequate
legal renedies. It is the view of our delegations that it follows from
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establ i shed practice, which is reflected in a nunber of international agreenents
in various fields, that conpensation is primarily incunbent upon the operator
and that the liability of the State, if any, is residual

13. Article 6 is about cooperation between States. The article contains no
explicit duty of notification in case of the occurrence of harm even though it
nmay be inplied in the duty to cooperate in good faith. A clarification on this
poi nt woul d be appropri ate.

14. Article 7 is about inplenmentation. It is fornmulated in a very general way.
There is no clear duty to nake | egal renedies accessible to private subjects in
donestic courts. A provision should be added to the effect that States shal
ensure that effective recourse is available in national courts.

15. Article 8 states that the draft articles do not prevent the application of
other legal rules which entail State responsibility. The proposed instrunent
will be residual. This article highlights the difficulty which was pointed out
in paragraph 2 above, that a clear distinction nust be made between liability
and State responsibility.

16. Under article 9, States are obliged to see to it that activities under
article 1 (a) are not carried out wi thout authorization; and according to
article 10, authorization shall not be given w thout "an assessnment”. The
comentary nentions that the duty to nmake environnmental inpact assessnents,
which is a nore specific procedure, has been included in a nunber of
conventions, but does not go so far as to state that the standards of the
assessnent shall have general application. However, the environnental inpact
assessnent is prescribed in principle 17 of the Rio Declaration. It is now an
accepted concept in international environnmental |aw, and the United Nations
Envi ronnment Programme (UNEP) has adopted gui delines on environnmental inpact
assessnents. Therefore, it would be appropriate to substitute the nore specific
term"environnmental inpact assessment” for the vaguer term "assessnent”.

17. According to the comrentary, article 9 prescribes that States shall
actively ascertai n whether hazardous activities are taking place within the
territory, jurisdiction or control of a State. This is an inportant obligation
whi ch shoul d be clearly spelled out in the text.

18. Article 13 obligates States to notify other States if an assessnent
indicates a risk. It would be preferable to clarify that this information
shoul d be provided before the granting of domestic authorization according to
articles 9 and 10.

19. Under article 15, there is a duty to informthe public about risks. The
reservations are wi de, however: "whenever possible and by such neans as are
appropriate". This phrase should be deleted. As the conmmentary suggests, the
information to be provided ought to be of the sane scope as that which shall be
given to potentially affected States. Therefore, the wording of article 13 -
“avai | abl e technical and other relevant information on which the assessment is
based" - shoul d be enployed also in article 15.
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20. Article 16 protects information which is vital for national security and

i ndustrial secrets. The scope of this exenption seens to be too wi de. Such
protection is certainly inportant, but there should be an el enent of
proportionality involved, particularly as concerns industrial secrets, and even
nore so if the origin of the harmlies in the business whose secrets are
concerned. In the commentary the Working Group has argued for such a bal ance
It woul d be appropriate to let the text nore clearly reflect this view

21. Article 17 contains the duty of consultation, which to a |arge extent is a
codification of certain basic principles of good-neighbourliness follow ng from
general international law as well as treaty |law. Paragraph 3 makes it clear
that a conpleted consultation does not free the State of origin fromliability,
and that if the affected State refuses to accept an activity, the State of
origin still has to take the interests of the affected State into account. In
this context a nore conprehensive duty to settle ensuing disputes through third-
party dispute settlenent may be considered

22. In the general comentary to chapter 111, the Wrking Group states that the
chapter provides two procedures - in the donestic courts of the State of origin
and through negotiations. However, in the text, the forner option is not stated
in nore than inplicit ternms, which can hardly be read to prescribe a duty to

"provide ... substantive and procedural rights to remedies", as the comentary
cl ai ms.

23. Article 20 bears the title "Non-discrimnation". It is the only provision
which directly refers to civil liability. It nerely provides a prohibition of

di scrimnation, which is a standard provision, and prescribes no duty for the
States to ensure a right of redress, and not even a right to access to effective
nati onal forums. This should be renedi ed.

24. Article 21 on the "Nature and extent of conpensation or other relief" is of
vital inmportance. The State of origin and the affected State shall negotiate

t he conpensation, taking into account the factors enunerated in article 22 "in
accordance with the principle that the victimof harmshould not be left to bear
the entire loss". This seenms to be a reversal of what should be the natura
presunption, nanely that it is the polluter that shall pay the entire |oss,

unl ess there are circunstances which warrant an adjustnent.

25. It should also be noted that the dispute settlenment obligation is very
weak, which our del egations regard as a serious shortcom ng. The Comm ssion

m ght consi der studying the various nechanisns that are used in instruments of
this kind. One possibility is a conpulsory reference to the International Court
of Justice or to arbitration

26. In article 22 the three factors nentioned in paragraphs (a) to (c) seem on
the face of it, to underm ne the concept of liability for lawful acts. The
factors enunerated are nornally associated with classical doctrines of State
responsibility: (a) whether the State or origin has "conplied with its
obligations"; (b) if it has "exercised due diligence"; and (c) if it knew or
shoul d have known about the activity. |If (a) or (b) is present in particular,
there would seemto be a breach of an obligation. In such a situation there is
a duty of reparation, which goes further than the liability envisaged in the
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draft articles. Factors (d) to (j) seemreasonable, taken separately, but
jointly they seemto erode the polluter-pays principle.

27. This prelimnary analysis of the draft articles is intended as a
constructive contribution to the further discussion in the Sixth Commttee and
the future work on the subject within the International Law Comm ssion

Al though the draft text is an excellent point of departure for future work,
consi derabl e work remains to be done. For the Nordic countries, it is at
present an open question whether we shall aimat a convention or, for the tine
being, at a | ess anbitious, non-binding instrunent.



