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PART 11

PRI NCI PLES APPLI CABLE | N SPECI FI C SI TUATI ONS OF
SUCCESSI ON OF STATES

Comment ary

(1) As has frequently been stated, "nationality principles are different
in the context of State succession than they are under normal naturalization
procedures".! |Indeed, the term"collective naturalization" may not be the best
way to describe the process of acquisition, by the initial body of its
popul ati on, of a successor State's nationality. The use of the term
"naturalization" my lead to false analogies with a rather different |ega
institution. It is at the origin of attenpts to transpose various preconditions
for the acquisition of a successor State's nationality which are fully
legitimate in relation to a real "naturalization”™ to the context of State
successi on where such requirenments are not justified.

(2) It has been rightly observed in a recent report that "[r]ules on
acqui sition and loss of nationality in cases of State succession ... do not
apply to immgrants in the conventional sense, but to persons who have resided
on the territory as citizens, who have acted accordi ngly and who have taken
deci sions concerning their future on the tacit assunption that they will remain
citizens."?

(3) The identification of the rules governing the distribution of
i ndi vidual s anong the States involved in a succession derives in large part from
the application of the principle of effective nationality to a specific case of
State succession. As Jacques de Burlet has observed, "the internationa
ef fectiveness of nationalities called into question by a change of sovereignty
is always assessed in relation to the facts likely to corroborate the juridica
link to which such nationalities attest."® 1In the sane spirit, Rezek has
stressed that "the juridical relationship of nationality should not be based on
formality or artifice, but on a real connection between the individual and the
State."* As others have al so not ed,

"... it isin the interest of the successor State ... to cone as cl ose as
possi bl e, when defining its initial body of citizens, to the definition of
persons having a genuine link with that State. |If a nunber of persons are

! The Czech and Slovak Citizenship Laws and the Probl em of Statel essness,
op. cit., para. 23.

2 Report of the Experts of the Council of Europe on the Ctizenship Laws,
op. cit., para. 150.

5 De Burlet, op. cit., p. 311.

4 Rezek, op. cit., p. 357
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considered to be 'foreigners' in '"their own country' clearly that is not in
the interest of the State itself."?®

(4) The articles in part Il are primarily based on the concl usi ons
contained in the 1995 report of the Working Group.® Their purpose is to offer
States concerned a basis for the negotiations which they are under an obligation
t o undertake.’

(5) The nosaic of criteria used by the Wrking Goup for the purpose of
determ ning the categories of persons whose nationality may be affected as a
result of State succession and of fornulating guidelines for negotiations
concerning the acquisition of the nationality of the successor State, the
wi t hdrawal of the nationality of the predecessor State and the recognition of a
right of option,® gave rise to a nunber of coments both in the Conm ssion and
in the Sixth Conmittee.

(6) Several nenbers of the Comm ssion, as well as representatives in the
Sixth Commttee, when commenting on the obligation of the successor State to
grant its nationality, underlined the inportance of the criterion of habitua
resi dence in the territory of the successor State.®

(7) Indeed, habitual residence is the test that has npbst often been used
in practice for defining the basic body of nationals of the successor State,
even if it was not the only one. It is explained by the fact that "the
popul ation has a '"territorial' or local status, and this is unaffected whether
there is a universal or partial successor and whether there is a cession,

i.e., a 'transfer' of sovereignty, or a relinquishnent by one State foll owed by
a disposition by international authority". Also, in the view of experts of the
Ofice of the United Nations H gh Conm ssioner for Refugees (UNHCR), "there is

5 Report of the Experts of the Council of Europe on the Ctizenship Laws,
op. cit., para. 144.

6 0ficial Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), annex, paras. 9-24.

" lbid., para. 8.
8 lbid., para. 10.
°lbid., para. 17.

100 Connell termed it "the nost satisfactory test", op. cit. (1967),
p. 518.

1 Brownlie (1990), op. cit., p. 665.
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substantial connection with the territory concerned through residence itself,
one aspect of the general principle of the genuine effective |ink."??

(8) Sone nenbers of the Comm ssion were concerned that, in their view,
the Working G oup seenmed to confer on jus soli the status of a kind of
perenptory norm of general international |aw, whereas the principle of jus
sanguini s was taken into account in a nuch nore convol uted manner. The
Conmmi ssion was therefore invited to start fromthe prem se that individuals had
the nationality of the predecessor State and to avoid making rigid distinctions

as to the way such nationality had been acquired.®®

(9) Simlarly, one representative in the Sixth Conmttee, presumably
supporting the criterion of habitual residence, expressed the view that the node
of acquisition of the nationality of the predecessor State - as long as it was
recogni zed by international law - and the place of birth were questionable
criteria for determ ning the categories of individuals to which the successor
State had an obligation to grant its nationality.! According to the coment to
article 18 of the 1929 Harvard Draft Convention on Nationality, "[a]ssum ng that
naturalization effects a conplete transformation in the national character of a
person, there is no reason whatsoever for drawing a distinction between persons
who have acquired nationality at birth and those who have acquired nationality
through some process of naturalization prior to the transfer".

(10) Wth regard to the criticismrelating to an all eged overenphasis on
the principle of jus soli, it nust be noted, however, that exam ning the
function attributed to the criterion of the node of acquisition of the

2 The Czech and Slovak Citizenship Laws and the Probl em of Statel essness,
op. cit., para. 29. According to yet another view, "[i]t seens evident that the
interest of the individual to acquire the nationality of the State of residence
i s considerably higher when he is a forner citizen who has | ost against his
will, through State succession, rights attached to his forner citizenship than
when he is a foreigner who has always lived as a foreign inhabitant in the place
of residence.” (Report of the Experts of the Council of Europe on the
Citizenship Laws, op. cit., para. 151). It has been stated, in the sane spirit,
that "one particular potential function of nationality, probably the nost
crucial one, [is] the specific legal ties of a national to his or her hone
territory. For in the twentieth century, it is only within the home State that
man can enjoy the full array of rights connected with [the status of a
national]; only there does man al so bear all the burdens of citizenship."
(Wessner, op. cit., p. 452).

B Oficial Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), para. 210.

14 A CN. 4/ 472/ Add. 1, para. 18.

15 Comments to the 1929 Harvard Draft Convention on Nationality, op. cit.,
p. 63.
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predecessor State's nationality in State practice does not necessarily nean
approving or even recommending its use in each and every case. ®

(11) The Special Rapporteur has already pointed out that the fact of birth
had systematically been considered in the Working Group in conjunction with the
criterion of the place of habitual residence. The order in which these el enents
were spelled out with regard to the hypothetical situations exam ned, once they
were |linked, did not inply any preference for one over the other; this was just
a matter of taste in drafting. Furthernore, the Wrking Group, inits
concl usi on, gave a nore prominent role to the fact of residence than to the fact
of birth.? The place of birth, however, becones inportant when it remains the
only link of a person concerned with a State concerned (e.g., when the person
concerned has his or her habitual residence in a third State and | oses the
nationality of the predecessor State as a consequence of the di sappearance of
that State followi ng a succession). To refrain fromthe use of this criterion
in such a situation would be entirely unjustified.

(12) The concept of "secondary nationality", also exam ned by the Wrking
G oup, was queried by several nenbers of the Conmission. |In particular, the
notion that there could be different degrees of nationality under internationa
I aw and that nationality could refer to different concepts was viewed as
questionable.'® On the other hand, the view was expressed in the Sixth Conmittee
that, in the case of a federal predecessor State conposed of entities which
attributed a secondary nationality, the application of the criterion of such
secondary nationality could provide one possible solution that reconmended
itself on account of its sinplicity, convenience and reliability.?®

8 This point was clearly nmade by the Working Group, which felt it necessary
to stress, on sone occasions, that provisions on acquisition and | oss of
nationality and the right of option applied to persons concerned irrespective of
t he nmode of acquisition of the nationality of the predecessor State. See,

e.g., Oficial Records of the General Assenbly, Fiftieth Session, Supplenent
No. 10 (A/50/10), annex, para. 17 (a).

7 Ooficial Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), para. 223.

8 The objection was raised in particular that the criterion of secondary
nationality should be given such an inportance as is the case in
paragraph 11 (d) of the Wrking Goup's report, dealing with the obligation of
t he predecessor State not to withdraw its nationality from persons having the
secondary nationality of an entity that remai ned part of the predecessor State,
irrespective of the place of their habitual residence. It was observed that
there was no reason to prohibit the predecessor State fromw thdrawing its
nationality fromsuch persons, after a given period, if the latter resided in
the successor State (ibid., para. 211). The criterion of secondary nationality
was al so questioned in the context of the obligation to grant a right of option
to certain categories of persons (ibid., para. 212).

19 A/ CN. 4/ 472/ Add. 1, para. 29.
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(13) The discussion on the use of different criteria is not about the
"legality” of any such criterion but about its appropriateness. This was al so
the view of experts of the Council of Europe with respect to a specific case of
succession: while regretting that the two States in question did not choose to
nake use of the test of habitual residence, the experts considered that they
were not in breach of international law only for this reason, in spite of the
fact that the criterion of the secondary nationality was "l ess significant for
expressing the genuine and effective |link between an individual and a State and
there could be doubts as to whether the criterion actually chosen sufficiently
expresse[d] 'a genuine connection of existence, interests and sentinments'".?°

(14) The point made in the Sixth Committee that the criteria for
det erm ni ng whi ch categories of persons acquired the nationality of the
successor State both ex | ege and through the exercise of the right of option
shoul d be established on the basis of existing | egal instrunents? is indeed
wel | -taken. Accordingly, in the commentaries to individual articles of Part II,
speci al care has been taken to analyse State practice also fromthe point of
view of the criteria used by States in order to determ ne the rel evant
categories of persons for the purpose of granting or wthdrawi ng nationality or
for allow ng the option.

(15) As to the rules governing the option of choosing anong the
nationalities of several States concerned, they have the sanme general aim as
t hose governing the granting or withdrawal of nationality by the States
concerned, nanely, the aimof basing nationality on genuine links. The
principle of effective nationality, however, in no way has the effect of forcing
a choice.® The right of option is a pragmatic solution to the problens that may
result fromthe application of general principles to specific cases. It does
not necessarily inply the choice of a dominant nationality;® it nmay not even
i mply any choi ce anbng nationalities.?

(16) The provisions of part Il are grouped into four sections, each dealing
with a specific type of succession of States. This typology follows, in
principle, that of the 1983 Vienna Convention on the Succession of States in
respect of State Property, Archives and Debts, in accordance with the proposa

20 Report of the Experts of the Council of Europe on the Citizenship Laws,
op. cit., para. 46.

2L AJCN. 4/ 472/ Add. 1, para. 18.
22 See Rezek, op. cit., pp. 364-365.
2 (On the question of dom nant nationality, see ibid., pp. 366-369.

24 See, e.g., the case of any fornmer Czechosl ovak national who could acquire
Sl ovak nationality upon declaration nade within one year fromthe dissol ution of
Czechosl ovaki a wi thout any further condition, including renunciation of Czech
nationality acquired under the Czech Law on Nationality. See A/ CN. 4/480,
para. (30) of the commentary to draft articles 7 and 8.
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of the Special Rapporteur in his first report which was supported by the
Conmi ssi on. %

(17) In order to make the text of individual draft articles |ess
cunber sonme, where a section contains nore than one article, those articles are
preceded by a provision defining the scope of application of the section,
i.e., the particular type of succession of States. This avoids a repetitive
description of the type of succession in every article of the relevant section

SECTION 1

TRANSFER OF PART OF THE TERRI TORY

Article 17

Ganting of the nationality of the successor State and
withdrawal of the nationality of the predecessor State

VWhen part of the territory of a State is transferred by that
State to another State, the successor State shall grant its
nationality to the persons concerned who have their habitual residence
inthe transferred territory and the predecessor State shall wthdraw
its nationality from such persons, unless otherw se indicated by the
exerci se of the right of option which all such persons shall be
gr ant ed.

Comment ary

(1) dassical doctrine considered the question of the effects of
territorial acquisitions on the nationality of persons living on such territory
mainly in the context of acquisitions upon conquest. Thus, in the opinion of
the Suprene Court of the United States in Anerican Insurance Conpany v. Canter
(1828), Chief Justice Marshall said that, on the transfer of territory, the
relations of its inhabitants with the former sovereign were dissol ved; the same
act which transferred their country, transferred the all egi ance of those who
remained in it.?

(2) Simlarly, Hall found that "subjects of a partially conquered State as
[were] identified with the conquered territory at the time when the conquest
[was] definitively effected" becane subjects of the annexing State.?

2 See para. 11 above (Introduction) (ibid.).

26 Quoted in Comrents to the 1929 Harvard Draft Convention on Nationality,
op. cit., pp. 61-62.

2 WlliamEdward Hall, A Treatise on International Law, 8th ed. (Oxford,
C arendon Press, 1924), para. 205.
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(3) Transfer of part of the territory is the first type of succession of
States to be exam ned by the Comm ssion. There are nunerous exanples of the way
i n which problens of nationality were resolved in this particular type of
succession. Some of themare briefly recalled bel ow

(4) Article 3 of the Treaty of Paris of 1803, by which France ceded
Louisiana to the United States of America, provided that the inhabitants of the
ceded territory would be granted citizenship of the United States; it contained
no provision on the right of option. A simlar provision was included in the
Treaty of 1819 by which Spain ceded Florida to the United States. 28

(5) The Treaty of Peace, Friendship, Limts and Settl enent between Mexico
and the United States of America, of 2 February 1848, provided, inits
article VI1l1, for the right of option of Mxican nationals established in
territories which earlier belonged to Mexico and were transferred to the United
States, as well as for their right to nove to Mexico. Nevertheless, said
article provided that:

"... those who shall remain in the said territories after the expiration of
[that] year, wi thout having declared their intention to retain the
character of Mexicans, shall be considered to have el ected to becone
citizens of the United States."?®

(6) Followi ng the cession of Venetia and Mantua by Austria to the Ki ngdom
of Italy, the question of acquisition of Italian nationality was explained in a
circular fromthe Mnister for Foreign Affairs to the Italian consuls abroad in
the followi ng terns:

"The citizens of the Provinces ceded by Austria under the Treaty
of 3 October [1866] cease pleno jure to be Austrian subjects and
becorme Italian citizens. The Royal Consuls are therefore responsible
for providing themwi th |l egal papers show ng their new nationality ..."%

28 Comments to the 1929 Harvard Draft Convention on Nationality, op. cit.,
pp. 65-66.

2 See the materials submtted by Mexico.

%0 Materials on succession of States, op. cit., p. 7. Wen a question arose
as to whether article XIV of the Peace Treaty of 3 Cctober 1866 with Austria
governing the nationality of the inhabitants of the provinces ceded to Italy
applied not only in the case of persons originating fromthose provinces, as was
specifically provided, but also in cases where only the famly as such
originated therefrom the Mnister for Foreign Affairs, in a dispatch to the
Italian Consul CGeneral at Trieste, stated that he did not consider the
restrictive view taken by Austria unfounded, and commented as foll ows:

"Where there is cession of territory between two States, one of these
States as a rule relinquishes to the other only what happens to be in that
part of the territory which it renounces; nor has the new owner the right
tolay claimto that which lies outside that sanme territory.
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(7) Article 3 of the Treaty of 1867 between the United States and Russia
concerning the cession of Alaska to the United States gave the inhabitants of
the territory the right to retain their Russian allegiance and return to Russia
within three years, but further provided that, if they remained in the territory
beyond that period, "they, with the exception of uncivilized native tribes,
[woul d] be admtted to the enjoynent of all the rights, advantages and
imunities of citizens of the United States".?3

(8) Article V of the Treaty on the Delimtation of the Frontier between
Mexi co and Guat emal a of 27 Septenber 1882 established a right of option for
"nationals of either of the two Contracting Parties who, by virtue of the
provisions of this Treaty, shall henceforth be residing in territories of the
other", stating, at the same time, that:

" persons who remain in the said territories after the year has el apsed
wi t hout having declared their intention of retaining their former
nationality shall be deemed to be nationals of the other Contracting
Party. "3

(9) The Treaty of 4 August 1916 between the United States and Denmark
concerning the cession of the Danish West Indies provided in article 6 that
Dani sh citizens residing in the said islands who remai ned therein wuld preserve
their citizenship in Denmark by making, within a one-year period, a declaration
to that end.*

(10) The Peace Treaty of Versailles contained a whole series of provisions
on the acquisition of the nationality of the successor State and the consequent
| oss of German nationality in connection with the cession by Germany of nunerous
territories to neighbouring States. Thus, in relation to the renunciation by
Gernmany of rights and title over Moresnet, Eupen and Mal nédy in favour of
Bel gium article 36 of the Treaty provided:

"When the transfer of the sovereignty over the territories referred to
above has becone definitive, German nationals habitually resident in the
territories will definitively acquire Belgian nationality ipso facto, and
will lose their German nationality.

"It therefore follows that the nere fact of giving persons originating
fromthe ceded territory, who are living outside that territory, the right
to keep the nationality of their country of origin in itself constitutes an
actual concession.”™ 1lhbid., p. 8.

31 See Comments to the 1929 Harvard Draft Convention on Nationality,
op. cit., p. 66. The "uncivilized tribes" were to be subject to special |aws
and regul ations.

32 See the materials submtted by Mexico.

3% See Comments to the 1929 Harvard Draft Convention on Nationality,
op. cit., pp. 66-67.
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"Nevert hel ess, German nationals who becane resident in the territories
after 1 August 1914 shall not obtain Belgian nationality without a permt
fromthe Bel gi an Governnent."3*

However, the acquisition of Belgian nationality ipso facto and the subsequent
| oss of German nationality by persons habitually resident in the ceded
territories could have been reversed by the exercise of the right of option.3

(11) Regarding the restoration of Alsace-Lorraine to France, paragraph 1 of
the annex relating to article 54 of the Treaty of Versailles provided that:

"As from 11l Novenber 1918, the foll owing persons are ipso facto
reinstated in French nationality:

"(1) Persons who |ost French nationality by the application of the
Franco- German Treaty of 10 May 1871 and who have not since that date
acquired any nationality other than Gernman

"(2) The legitimate or natural descendants of the persons referred to
in the i medi ately precedi ng paragraph, with the exception of those whose
ascendants in the paternal line include a German who migrated into Al sace-
Lorraine after 15 July 1870;

"(3) Al persons born in Al sace-Lorrai ne of unknown parents, or whose
nationality is unknown. "3

However, article 54 is to be read in conjunction with article 53, according to
whi ch:

"... CGermany undertakes as fromthe present date to recogni ze and accept
the regul ations laid dowm in the annex hereto regarding the nationality of
the inhabitants or natives of the said territories, not to claimat any
time or in any place whatsoever as Gernman nationals those who shall have
been decl ared on any ground to be French [and] to receive all others in her
territory ..."¥

Par agraph 2 of the annex relating to article 79 of the Treaty of Versailles
enuner at ed several categories of persons entitled to claimFrench nationality,
in particular, persons not restored to French nationality under other provisions
of the annex whose ascendants included a Frenchman or Frenchwonan, persons born
or domciled in Al sace-Lorraine, including Germans, or foreigners who acquired
the status of citizens of Al sace-Lorraine. It reserved, at the sane tine, the

3¢ Materials on succession of States, op. cit., p. 20.

% See article 37 of the Treaty referred to in A/CN 4/480, para. (8) of the
commentary to draft articles 7 and 8.

% Materials on succession of States, op. cit., pp. 26-27.

3 1pid., p. 21.
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right of French authorities, in individual cases, to reject the claimto French
nationality. 38

(12) Article 84 of the Treaty of Versailles provided for the ipso facto
acqui sition of Czecho-Slovak nationality and | oss of German nationality by
persons habitually resident in the territories recognized as formng part of the
Czecho- Sl ovak State, including those territories that were ceded to
Czechosl ovaki a by Germany.

(13) Article 85 of the Treaty further provided for the right of option of
German nationals habitually resident in the said territories:

"Wthin a period of two years fromthe comng into force of the
present Treaty, German nationals over eighteen years of age habitually
resident in any of the territories recognized as formng part of the
Czecho- Sl ovak State will be entitled to opt for German nationality.
Czecho- Sl ovaks who are German nationals and are habitually resident in
Germany will have a simlar right to opt for Czecho- Sl ovak
nationality ..."3

(14) Simlarly, inrelation to the recognition of the independence of
Pol and and the cession of certain territories by Gernmany to Pol and, article 91
of the Treaty of Versailles provided that:

"CGerman nationals habitually resident in territories recognized as
form ng part of Poland will acquire Polish nationality ipso facto and wll
| ose their German nationality.

"CGerman nationals, however, or their descendants who becane resident
in these territories after 1 January 1908 will not acquire Polish
nationality w thout a special authorization fromthe Polish State ..."4

Article 91 further contained provisions anal ogous to those in article 85
concerning the right of option of German nationals habitually resident in
territories recognized as formng part of Poland who acquired Polish nationality

ipso facto.

(15) Article 112 of the Treaty of Versailles, concerning nationality issues
arising in connection with the restoration of Schleswig to Denmark, was drafted
along the Iines of the above-nentioned articles and al so envi saged automatic

¥ |pid., p. 27.
* lbid., pp. 28-29.
“ |pid., p. 30.

4] bi d.



A/ CN. 4/ 480/ Add. 1
Engl i sh
Page 13

acquisition and loss of nationality.* Article 113 further provided for the
right of option of persons concerned.

(16) The Peace Treaty of Saint-Germain-en-Laye dealt with the various kinds
of territorial changes that resulted in the total dismenbernment of the Austro-
Hungari an Monarchy. 1ts provisions applied also to situations conparable to
territorial cessions, nanely, the attribution of certain territories to one or
the other State following a plebiscite. The basic rule was enbodied in
article 70:

"Every person possessing rights of citizenship (pertinenza) in
territory which forned part of the territories of the forner
Aust r o- Hungari an Monarchy shall obtain ipso facto to the excl usion of

42 1t read:

"Al'l the inhabitants of the territory which is returned to Dennark
wi || acquire Danish nationality ipso facto, and will | ose their German
nationality.

"Persons, however, who had becone habitually resident in this
territory after 1 Cctober 1918 will not be able to acquire Danish
nationality w thout permssion fromthe Dani sh Governnment." 1bid., p. 32.

48 1t read:

"Wthin two years fromthe date on which the sovereignty over the
whol e or part of the territory of Schleswig subjected to the plebiscite is
restored to Denmar k:

"Any person over 18 years of age, born in the territory restored to
Denmar k, not habitually resident in this region, and possessing CGerman
nationality, will be entitled to opt for Dennark

"Any person over 18 years of age habitually resident in the territory
restored to Denmark will be entitled to opt for Gernany;

"Option by a husband will cover his wife and option by parents will
cover their children less than 18 years of age;

"Persons who have exercised the above right to opt nmust within the
ensui ng twel ve nonths transfer their place of residence to the State in
favour of which they have opted. ..." 1Ibid
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Austrian nationality the nationality of the State exercising sovereignty
over such territory."*

Nevert hel ess, according to article 79 of the Treaty:

"Persons entitled to vote in plebiscites provided for in the present
Treaty shall within a period of six nmonths after the definitive attribution
of the area in which the plebiscite has taken place be entitled to opt for
the nationality of the State to which the area is not assigned. The
provisions of article 78 relating to the right of option shall apply
equal ly to the exercise of the right under this article."*

(17) The Peace Treaty of Neuilly-sur-Seine also contained provisions on the
acquisition of the nationality of the successor State. They concerned the
renunci ation by Bulgaria of rights and title over certain territories in favour
of the Serb-Croat-Slovene State and G eece. Article 39 of section | provided
t hat :

"Bul garian nationals habitually resident in the territories assigned
to the Serb-Croat-Slovene State will acquire Serb-Croat-Slovene nationality
ipso facto and will lose their Bulgarian nationality. Bulgarian nationals,
however, who becane resident in these territories after 1 January 1913 will

4 1bid., p. 496. Nevertheless, the situation differed in the case of
territory transferred to Italy, where the ipso facto scenario did not apply
Vi s-a-vis persons possessing rights of citizenship in such territory who were
not born there and persons who acquired their rights of citizenship in such
territory after 24 May 1915 or who acquired themonly by reason of their
official position (article 71). Such persons, as well as those who fornerly
possessed rights of citizenship in the territories transferred to Italy, or
whose father, or nmother if the father was unknown, possessed rights of
citizenship in such territories, or those who had served in the Italian Arny
during the war and their descendants, could claimltalian nationality subject to

the conditions prescribed for the right of option (article 72). Italian
authorities were entitled to refuse such claims in individual cases
(article 73). In that event, or when no such claimwas made, the persons

concerned obtained ipso facto the nationality of the State exercising
sovereignty over the territory in which they possessed rights of citizenship
before acquiring such rights in the territory transferred to Italy (article 74).
Mor eover, according to article 76, persons who acquired pertinenza in
territories transferred to the Serb-Croat-Slovene State or to the Czecho- Sl ovak
State could not acquire the nationality of those States without a permt. |If
the permit was refused, or not applied for, such persons obtained ipso facto the
nationality of the State exercising sovereignty over the territory in which they
previously possessed rights of citizenship (articles 76 and 77). 1bid.,

pp. 496-497. For the application of article 70, see, e.g., D_v. Tirol

Verwal t ungsgeri cht shof, 26 Novenber 1968 (see the materials submitted by
Austria).

4 Materials on succession of States, op. cit., p. 497.
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not acquire Serb-Croat-Slovene nationality without a permt fromthe Serb-
Croat - Sl ovene State."?

(18) A simlar provision was to be found in article 44 of section I
concerning territories ceded to Geece.% The Treaty further provided for the
right of option in articles 40 and 45,4 drafted along the same lines as articles
85 and 37 of the Treaty of Versailles.

(19) Article 9 of the Peace Treaty of Tartu between Finland and Sovi et
Russia of 11 Decenber 1920, by which Russia ceded to Finland the area of
Pet sano, provided that:

"Russian citizens domciled in the territory of Petsano (Petchanga)
shal |, without any further formality, beconme Finnish citizens.
Nevert hel ess, those who have attai ned the age of 18 years mmy, during the

year following the entry into force of the present Treaty, opt for Russian
nationality. ..."%

(20) The Treaty of Lausanne of 24 July 1923 contained two types of
provi sions concerning the acquisition of nationality. In accordance with
article 21:

"Turki sh nationals ordinarily resident in Cyprus on 5 Novenber 1914,
will acquire British nationality subject to the conditions laid down in the
local law, and will thereupon |lose their Turkish nationality ..

"It is understood that the Governnment of Cyprus will be entitled to
refuse British nationality to inhabitants of the island who, being Turkish
nationals, had fornmerly acquired another nationality w thout the consent of
the Turki sh Government."*°

(21) Wth regard to the other territories detached from Turkey under that
Treaty, article 30 stipulated that:

% |pid., p. 38.

7 1t read:

"Bul garian nationals resident in the territories assigned to G eece

will obtain Greek nationality ipso facto and will l[ose their Bulgarian
nationality.

"Bul garian nationals, however, who becanme resident in these
territories after 1 January 1913 will not acquire Greek nationality w thout
a permt fromGeece." Ilbid., p. 39
“8 For the text of articles 40 and 45, see A/ CN 4/480, note 143.

4 See the materials subnmitted by Finland.

50 Materials on succession of States, op. cit., p. 46.
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"Turki sh subjects habitually resident in territory which in accordance
with the provisions of the present Treaty is detached from Turkey will
beconme ipso facto, in the conditions laid down by the local |aw nationals
of the State to which such territory is transferred. "5

The Treaty al so guaranteed the right of option for a period of two years from
its entry into force to Turkish nationals habitually resident in the island of
Cyprus. Individuals who opted for Turkish nationality were to | eave Cyprus
within 12 nmonths of exercising the right of option. The Treaty al so included
provisions on the right of option of Turkish subjects habitually resident in the
territories detached from Turkey under that Treaty or natives of those
territories who were habitually resident abroad. *

(22) As regards cases of State succession after the Second World War, the
Treaty of Peace between the Allied and Associated Powers and Italy, signed at
Paris on 10 February 1947, contained provisions on acquisition of nationality in
connection with the cession of certain territories by Italy to France,

Yugosl avia and Greece. According to paragraph 1 of article 19 of the Treaty:

"Italian citizens who were domciled on 10 June 1940 in territory
transferred by Italy to another State under the present Treaty, and their
children born after that date, shall, except as provided in the foll ow ng
paragraph [with respect to the right of option], beconme citizens with ful
civil and political rights of the State to which the territory is
transferred, in accordance with legislation to that effect to be introduced
by that State within three nonths fromthe conmng into force of the present
Treaty. Upon becomi ng citizens of the State concerned they shall |ose
their ltalian citizenship."%

The Treaty envisaged, in addition, that persons domiciled in territory
transferred by Italy to other States and whose customary | anguage was Italian
woul d have a right of option.?®

(23) As a result of the Armistice Agreenent of 19 Septenber 1944 and the
Treaty of Peace of 10 February 1947, Finland ceded part of its territory to the
Soviet Union. The loss of Finnish citizenship by the popul ati on concerned was

at the tine regulated by the internal |law of that State, i.e., the Act on the
Acqui sition and Loss of Finnish Gtizenship of 9 May 1941, which did not contain
specific provisions regarding territorial changes. |In other words, the | oss of

Finnish citizenship was essentially regul ated by the standard provisions of the
Act, which read:

51 | bi d.
52 See A/ CN. 4/480, notes 145 and 146.
5% Materials on succession of States, op. cit., p. 59.

5 For the text of article 19, paragraph 2, see A/CN 4/480, note 147.
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A Finnish citizen who becones a citizen of another country otherw se

than upon his application shall lose his Finnish citizenship if his actua
resi dence and domcile are outside Finland; if he resides in Finland he
shall lose his Finnish citizenship on renoving his residence from

Finland ..."%

(24) QG her exanples of provisions on acquisition of nationality can be
found in two treaties on the cession to India of French Territories and
Establishments in India. Article Il of the Treaty of Cession of the Territory
of the Free Town of Chandernagore between India and France, signed at Paris on
2 February 1951, provided that:

"French subjects and citizens of the French Union domiciled in the
territory of the Free Town of Chandernagore on the day on which the present
Treaty cones into force shall becone, subject to the provisions [regarding
the right of such persons to opt for the retention of their nationality],
nationals and citizens of India."%

Articles Il and 1V of that Treaty provide an exanple of the "opting out"
concept. Thus, persons referred to in article Il could, according to
article Ill, opt for the retention of their nationality by a witten declaration

made within six nonths following the comng into force of the Treaty. %

(25) The Treaty of Cession of the French Establishnments of Pondicherry,
Kari kal , Mahe and Yanam between India and France, signed at New Del hi on
28 May 1956, contains simlar provisions. According to article 4:

"French nationals born in the territory of the Establishments and
domciled therein at the date of the entry into force of the Treaty of
Cession shall becone nationals and citizens of the Indian Union, with the
exceptions enunerated under article 5 hereafter™

Article 6 further stipulated that:

"French nationals born in the territory of the Establishnents and
domiciled in the territory of the Indian Union on the date of the entry
into force of the Treaty of Cession shall becone nationals and citizens of
the Indian Union ..."%8

The automatic | oss of French nationality resulting fromthe acquisition of
Indian nationality by virtue of articles 4 and 6 of the Treaty was subject to

% Article 10. See the materials submitted by Finland.
¢ Materials on succession of States, op. cit., p. 77.
 Ibid. For the text of article IV, see A/CN 4/480, note 152.

8 Article 5 and the second part of article 6 provided for the right of
opting out, i.e., retaining French nationality. Ibid., p. 87.
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the right of the persons concerned to opt for the retention of French
nationality. Moreover, article 7 of the Treaty explicitly provided that:

"French nationals born in the territory of the Establishnents and
domiciled in a country other than the territory of the Indian Union or the
territory of the said Establishments on the date of entry into force of the
Treaty of Cession shall retain their French nationality, with the
exceptions enunerated in article 8 hereafter". %

(26) Article 4 of the Agreement between India and France for the Settl enent
of the Question of the Future of the French Establishnments in India, signed at
New Del hi on 21 COctober 1954, provided that:

"Questions pertaining to citizenship shall be determ ned before
de iure transfer takes place. Both the Governnents agree that free choice
of nationality shall be allowed."®

(27) Article 3 of the Treaty between Spain and Morocco of 4 January 1969
regarding Spain's retrocession to Morocco of the territory of Ifni read as
fol | ows:

"Wth the exception of those who have acquired Spani sh nationality by
one of the means of acquisition laid down in the Spanish Gvil Code, who
shall retain it in any case, all persons born in the territory who have had
Spani sh nationality up to the date of the cession may opt for that
nationality by making a declaration of option to the conpetent Spanish
authorities within three nonths fromthat date."®

(28) Regarding the consequences of partial succession on nationality, the
1929 Harvard Draft Convention on Nationality provided in the second paragraph of
article 18:

"When a part of the territory of a State is acquired by another State
[...], the nationals of the first State who continue their habitua
residence in such territory lose the nationality of that State and becone
nati onal s of the successor State, in the absence of treaty provisions to
the contrary, unless in accordance with the | aw of the successor State they
decline the nationality thereof."®

(29) According to the comment to article 18, this provision was "believed
to express a rule of international |aw which is generally recogni zed, although
there m ght be differences of opinion with regard to its application under

 Article 8 provided for the right to choose to acquire Indian nationality
by means of a witten declaration. |[bid.

€ | bid., p. 80.
51 See the materials submtted by Spain.

62 See note 23 above.
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particul ar conditions". The conmrent went as far as to assert that, in the
situation envisaged, "international |aw, w thout an applicable provision in the

muni ci pal |aw of a State, declares that a person has the nationality of the
State."®

(30) It was further stated in the coment that, in the case of a
territorial cession, "residence is a necessary elenent to be considered, and
nati onal s of the predecessor State do not acquire the nationality of the
successor State unless they continue their habitual residence in the territory
transferred. "It is inplied in this provision that former residents of the
territory who had abandoned their residence therein at the time of the transfer
are not affected as to their nationality by the transfer.® Concerning the right
of option, it was argued that "it is [...] possible, in the absence of a treaty
provision to the contrary, though not compul sory, for the successor State to
adopt | egal neans by which nationals having their habitual residence in the
territory transferred may decline its nationality."® |t was said, noreover
that "it is doubtless desirable for the annexing State to all ow the nationals of
the [predecessor] State an option with regard to acquiring its nationality."®
Ref erence was nmade to American authorities which in the main seenmed to consider
that "it is incunmbent upon the annexing State to give such option, either by
allowing a national to make a fornal declaration declining the nationality of
the annexing State or by allowing himto depart fromthe territory."®

(31) Doctrinal views on this subject, in any event, seemto have evol ved
fromthe position according to which "it is understood that the forner citizens
have the option to stay or |eave country, and the continuance of their domcile
is conclusive on the obligation of pernanent allegiance"® to the recognition of
a right of choice which is not seen as an inplicit consequence of the right to
| eave the territory, but rather as an autononous right, even if it still entails
the obligation to transfer one's residence accordingly.® Thus, Fauchille seens

5 Comments to the 1929 Harvard Draft Convention on Nationality, op. cit.,

4 | bi d.

| bi d.

% | bid., p. 64.

57 | bi d.

5% Quoted in ibid., p. 63.

5 In this respect, see, e.g., Westlake who states that:

"Anciently cessions were carried into effect on the footing that the
al I egi ance both of the present and of the absent was transferred by that
means w t hout an option being given ... but the established practice has
long been to fix a time within which individuals may, formally or
practically, opt for retaining their old nationality, on condition of
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to express a general view when asserting that, in the case of cession of a part
of the territory, respect due to the liberty of persons requires that those
residing in the territory may nmake an option to retain their origina
nationality. "

(32) Transfer of territory is the only category of succession of States
which is considered expressis verbis in the 1961 Convention on the Reduction of
Statel essness. It goes w thout saying that the Convention does not deal with
t he whol e spectrum of questions concerning nationality in this case, but focuses
merely on ensuring that statel essness will not ensue as a result of the
transfer.™

(33) The Draft European Convention on Nationality does not set out rules
applicable in specific cases of succession of States and remains silent about
what particul ar consequences the transfer of part of the territory might have on
nationality. However, under article 18, States are required in deciding
(clearly this nmeans "legislating”) on the granting or the retention of
nationality in any case of succession, to respect the general principles
contained in articles 4 and 5 and to take into account:

"(a) the genuine and effective link of the person concerned with the State;

"(b) the habitual residence of the person concerned at the time of State
successi on;

"(c) the will of the person concerned;
"(d) the territorial origin of the person concerned."

(34) The Venice Declaration is much nore specific as to the categories of
persons eligible to acquire the nationality of the successor State and to | ose
the nationality of the predecessor State. Wile it al so does not contain
separate provisions for each specific case of State succession, the wordi ng used
nakes it possible to perceive a connection between certain rules and certain
types of succession. In the case of a transfer of part of a territory, the
followi ng rules appear to be pertinent:

"8. (a) ... [T]he successor State shall grant its nationality to al
nationals of the predecessor State residing permanently on the transferred
territory.

renoving their residence fromthe ceded territory.” John Westl ake,

International Law, vol. 1, p. 71

 Paul Fauchille, Traité de droit international public, vol. 1 (Paris,
Rousseau, 1922), p. 857.

™ For the text of article 10, see para. (9) of the commentary to draft
article 2.

2 For the text of articles 4 and 5, see A/CN. 4/480, note 219.
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"9. It is [further] desirable that successor States grant their
nationality, on an individual basis, to applicants belonging to the

following ... categories:

(a) persons originating fromthe transferred territory who are
nationals of the predecessor State but resident outside the territory at
the time of succession;

"12. The predecessor State shall not withdrawits nationality fromits own
national s who have been unable to acquire the nationality of a successor
State.

"13. (a) ... [T]he successor State(s) shall grant the right of option in
favour of the nationality of the predecessor State.

"14. The successor States may nake the exercise of the right of option
condi tional on the existence of effective links, in particular ethnic,
linguistic or religious, with the predecessor State [or another successor
State]."

(35) The conclusions of the Wrking G oup concerning transfer of part of
the territory are contained in paragraphs 11 to 15 of its prelimnary report.”
At that time, the Wrking Goup considered the case of transfer of part of a
State's territory together with the case of secession (now terned separation of
part of the territory). The reason was the exi stence of certain common features
between the two situations, in particular the continued existence of the
predecessor State. At a later stage, followi ng informal consultations with
former menbers of the Working G oup, the Special Rapporteur arrived at the
conclusion that transfer of territory and separation of part of the territory
shoul d be dealt with in different articles, because sone provisions that are
necessary to deal with the problens arising fromseparation in a conprehensive
manner are not relevant in the case of transfer. Such separate treatnent also
conforns to the decision of the Comm ssion to retain the categories of
successi on established in the 1983 Vi enna Conventi on

(36) The draft article reflects the practice nmany exanpl es of which were
provi ded above. It sets out, firstly, a basic rule, nanely that the successor
State shall grant its nationality to the persons concerned who have their
habi tual residence in the transferred territory and the predecessor State shal
withdraw its nationality fromsuch persons. This basic solution may, however,
be nodified through the exercise of the right of option. |In the case of

B Oficial Records of the General Assenbly, Fiftieth Session., Suppl enent
No. 10 (A/50/10), annex.
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transfer, all persons habitually resident in the territory transferred shal
have a right of option

(37) The nationality of all other nationals of the predecessor State -
those residing in the predecessor State as well as in third States - renains

unchanged. It is for the successor State to decide whether it wants to all ow
sone of them (for exanple, persons born on the territory transferred) to acquire
its nationality on an optional basis. |In such case, the general provisions of

draft articles 4 and 5 apply. The Special Rapporteur, however, does not fee
that it is necessary to propose any further provision in that respect.

SECTI ON 2

UNI FI CATI ON OF STATES

Article 18

G anting of the nationality of the successor State

Wthout prejudice to the provisions of article 4, when two or
nore States unite and so form one successor State, irrespective of
whet her the successor State is a new State or whether its personality
is identical to that of one of the States which have merged, the
successor State shall grant its nationality to all persons who, on the
date of the succession of States, had the nationality of at |east one
of the predecessor States.

Comment ary

(1) The loss of the nationality of the predecessor State is an obvious
consequence of territorial changes resulting in the di sappearance of the
i nternational |egal personality of the predecessor State.

(2) Wen the United States acquired Hawaii and the previously independent
State was thus extinguished, the forner provided by statute that "all persons
who were citizens of the Republic of Hawaii on 12 August 1898 are citizens of
the United States and citizens of the territory of Hawaii"."™

(3) Article 2 of the Provisional Constitution of the United Arab Republic
of 5 March 1958 provided that:

"... Nationality of the United Arab Republic is enjoyed by all bearers of
the Syrian or Egyptian nationalities; or who are entitled to it by |laws or

™ Act of 30 April 1900, quoted in Comments to the 1929 Harvard Draft
Convention on Nationality, op. cit., p. 63.
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statutes in force in Syria or Egypt at the tine this Constitution takes
effect."”

This provision was re-enacted in article 1 of the Nationality Law of the United
Arab Republic.’

(4) The resolution of nationality problenms occurred sonetinmes in a rather
conpl ex framework of consecutive changes, as was the case with Singapore, which
acceded to i ndependence through a transient nerger with the already independent
Federation of Malaya. Thus, on 16 Septenber 1963, the Federation of Ml aysia
was constituted, conprising the States of the former Federation, the Borneo
States, nanely Sabah and Sarawak, and the State of Singapore. There was a
di vision of |egislative power anong the Federation and its component units.

Under the Mal aysian Constitution, separate citizenship for those units was

mai nt ai ned and, in addition, a Federal citizenship was established. There were
separate provisions in the Mal aysian Constitution governing the acquisition of
Federal citizenship by persons of the States of Ml aya, by persons of the Borneo
States and by persons who were Singapore citizens or were residents of Singapore
(articles 15, 16 and 19). A person who was a citizen of Singapore acquired the
additional status of citizen of the Federation by operation of the law, and
Federal citizenship was not severable from Singapore citizenship. |f any person
who was both a Singapore citizen and a Federal citizen |ost either status, he
also lost the other (article 14, paragraph 3).7

(5) The reunification of Germany with the sinultaneous di sappearance of
the nationality of the German Denocratic Republic (instituted by a | aw of
20 February 1967) is a sui_generis case, for the Federal Republic, whose
i nternational personality was not affected by reunification, has maintained
t hroughout the entire existence of the German Denocratic Republic the concept of
the singleness of German nationality (defined by a 1913 law).”® Thus, despite
t he exi stence under the 1967 |law of a nationality specific to the German
Denocratic Republic, the Federal Republic is, according to the Federa
Constitutional Tribunal, required to treat any citizen of the Gernman Denpcratic
Republic residing in an area under the protection of the Federal Republic and
its Constitution as German, in accordance with article 116, paragraph 1, of the
Basic Law - in other words, the sane as any citizen of the Federal Republic.™

™ Text reproduced in Eugene Cotran, "Sonme |egal aspects of the formation of
the United Arab Republic and the United Arab States", The International and

Conparative Law Quarterly, vol. 8 (1959), p. 374.
® Ibid., p. 372

" Goh Phai Cheng, Citizenship Laws of Singapore (Singapore, Educationa
Publications), pp. 7-9. See the materials submitted by Singapore.

® Pierre Koenig, "La nationalité en Al enagne", Annuaire francais de droit
international, 1978, vol. XXV, p. 237

™ Judgenent of the Federal Constitutional Tribunal, 31 July 1974, part B,
V, cited in ibid., p. 252
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(6) According to sone authors,® German naturalized aliens residing in the
German Denocratic Republic before 1967 had acquired German nationality within
the nmeaning of article 116 of the Basic Law and coul d avail thensel ves thereof
if they stayed in the Federal Republic. [If, on the other hand, an alien had
been naturalized in the German Denocratic Republic after 1967, this did not have
the effect of acquiring for himGernman nationality within the neaning of the
Basic Law. This difference in status assuned practical inportance at the tine
of reunification, when the nationality of the German Denocratic Republic ceased
to exist.

(7) The first paragraph of article 18 of the 1929 Harvard Draft Convention
on Nationality provided:

"When the entire territory of a State is acquired by another State, those
persons who were nationals of the first State becone nationals of the
successor State, unless in accordance with the provisions of its |aw they
decline the nationality of the successor State."?3

(8) According to the comrent, the paragraph "relates to the nationals of a
State the entire territory of which is acquired by another State, the first
bei ng t hereby extingui shed. " 82

(9) Wth regard to the categories of persons to whomthe provision should
apply, the comment stated that "[t]he persons affected by this article are
nati onal s of the predecessor State; it is not so broad as to cover al
i nhabitants, nor so narrow as to be applicable only to natives of the territory
transferred. It is applicable to naturalized persons as well as to those who
acquired nationality at birth."® Finally, concerning the role of the will of
persons, it was observed that "it is perm ssible for the annexing State to

8 See, for exanple, Professor Kriele, cited in ibid., note 39.
81 See A/ CN. 4/480, note 23.

82 Comments to the 1929 Harvard Draft Convention on Nationality, op. cit.,
p. 60. Nevertheless, the question arises as to howthis rule wuld operate in a
second situation envisaged in the comment. It is stated that this provision
"woul d al so be applicable in principle to a case in which a State is
ext i ngui shed by partition and division of the territory anong two or nore
States" (ibid.). It seens that the problemof the plurality of successor States
in the second scenario escaped the mnds of the authors of the coment. This
m stake i s even nore obvi ous when one reads the conment concerning the use of
the criterion of residence: while it is understandable that, in the case of
sinple unification through incorporation, "the place of residence ... is not
consi dered [and] the nationality of the successor State is acquired regardl ess
of residence, to avoid statel essness" (ibid., p. 61), this statenent certainly
cannot be valid in the case of partition of the territory of the extinguished
State between other States. |In such case, it seens, the situation is simlar to
di ssolution rather than to unification

8 | bi d.
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provide by |aw a means by which former nationals of the extinct State may
decline the nationality of the annexing State, but it does not seemthat it is
i ncunbent upon the latter to nake such provision. "8

(10) The Working Group concluded on a prelimnary basis that, in the case
of unification, including absorption, the successor State should have the
obligation to grant its nationality to the forner nationals of a predecessor
State residing in its territory and to the forner nationals of the predecessor
residing in athird State, unless they also had the nationality of a third
State.®

(11) It has already been observed that the Draft European Convention on
Nationality only contains general guidelines for States involved in a
succession.® These are to be applied with utnbst caution in the case of
uni fication; they should certainly not be interpreted in a way that would
justify the refusal of the successor State to grant its nationality to al
nati onal s of the predecessor State, including those residing in a third State
(with the exception of persons residing in a third State and having the
nationality of a third State).

(12) This applies, in particular, with regard to the application of the
rule concerning a genuine link. Its use in the case of unification of States
woul d be liable to raise objections. According to the Ital o-American
Conci liation Conm ssion in the Flegenhei ner case:

"when a person is vested with only one nationality, which is attributed to
himor her [in a valid manner], the theory of effective nationality cannot
be applied without the risk of causing confusion ... the persons by the

t housands who, because of the facility of travel in the nodern world,
possess the positive legal nationality of a State, but live in foreign
States where they are domiciled and where their famly and business centre
is |located, would be exposed to non-recognition, at the internationa

| evel, of the nationality with which they are undeni ably vested by virtue
of the laws of their national State".?

Moreover, if the doctrine of effective nationality was applied for the purposes
of the granting of nationality in the case of unification, it would have awkward
consequences (i.e., it would result in nunerous cases of statel essness).

(13) Wth regard to the unification of States, there appears to be a gap in
t he Veni ce Declaration. The rules contained therein which m ght be applicable

8 |pid., p. 64

8 O ficial Records of the General Assenbly, Fiftieth Session., Suppl enent
No. 10 (A/50/10), annex, para. 17

8 See A/ CN. 4/480, para. (31) of the commentary to draft article 17.

87 United Nations, Reports of International Arbitral Awards, vol. XV,
p. 377.
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in the case of unification omt nationals of the predecessor State who were
resident in athird State at the tinme of succession and did not originate from
the territory involved in the succession. 8

(14) The Working Group's conclusions on unification are set out in
paragraphs 16 and 17 of its prelimnary report.® The Wrking Goup considered
that, irrespective of whether unification entailed the di sappearance of both (or
all) merging States or involved the absorption of the predecessor State by
anot her State which retained its international personality, the successor State
shoul d have the obligation to grant its nationality to all nationals of the
predecessor State - no matter how that nationality had been acquired - who
resided in the successor State, but also to all nationals of the predecessor
State residing in a third State, unless they also had the nationality of a third
State. In the latter case, the successor State could, however, grant its
nationality to such persons subject to their agreenent. Draft article 18 covers
all these points.

8 The provisions of the Declaration applicable to unification appear to be
those of article 10, which stipul ates:

"The successor State shall grant its nationality:

"(a) to permanent residents of the [territory concerned] who becone
stateless as a result of the succession

"(b) to persons originating fromthe [territory concerned], resident
outside that territory, who becone stateless as a result of the
successi on. "

Thus, the fate of persons born outside the territory of the predecessor State
who acquired its nationality by means of naturalization or filiation, and who
were resident in athird State at the tinme of succession, is not settled. In
addition, persons originating froma territory involved in a succession who are
not resident there and who have the nationality of a third State should
undoubtedly (if they also had the nationality of the predecessor State at the
time of succession) have the opportunity to acquire the nationality of the
successor State, if they so w sh

8 Official Records of the General Assenbly, Fiftieth Session., Suppl enent
No. 10 (A/50/10), annex.
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SECTION 3

DI SSOLUTI ON OF A STATE

Article 19

Scope of application

The articles of this section apply when a State dissol ves and
ceases to exist and the various parts of the territory of the
predecessor State formtwo or nore successor States.

Article 20

Ganting of the nationality of the successor States

Subject to the provisions of article 21, each of the successor
States shall grant its nationality to the foll ow ng categories of
per sons concer ned:

(a) persons having their habitual residence in its territory;
and

(b) wthout prejudice to the provisions of article 4:

(i) persons having their habitual residence in a third State,
who were born in or, before | eaving the predecessor State,
had their |ast permanent residence in what has becone the
territory of that particular successor State; or

(ii) where the predecessor State was a State in which the
category of secondary nationality of constituent entities
exi sted, persons not covered by paragraph (a) who had the
secondary nationality of an entity that has become part of
t hat successor State, irrespective of the place of their
habi t ual residence.

Comment ary

(1) In the case of dissolution, the loss of the nationality of the
predecessor State is an automatic consequence of the di sappearance of that
State. The main problemtherefore relates to the acquisition of the nationality
of the successor States by persons who, prior to the dissolution, were nationals
of the predecessor State.

(2) The effects on nationality of the di smenbernment of the
Aust r o- Hungari an Monarchy, involving al so the dissolution of the core of the
dual i st Monarchy, were regulated in a relatively uniformmanner. Articles 64
and 65 of the Peace Treaty of Saint-Gernain-en-Laye read as foll ows:
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"Article 64. Austria admts and declares to be Austrian nationals
ipso facto and without the requirenent of any formality all persons
possessing at the date of the comng into force of the present Treaty
rights of citizenship (pertinenza) within Austrian territory who are not
nati onal s of any other State.

"Article 65. Al persons born in Austrian territory who are not born
nati onals of another State shall ipso facto becone Austrian nationals."%

(3) Simlar provisions are contained in articles 56 and 57 of the Peace
Treaty of Trianon concerning the acquisition of Hungarian nationality.®

(4) The expression "nationals of any other State" in the above provisions
must be understood as neaning the nationals of other States energing fromthe
di smenber nent of the Monarchy. The acquisition of the nationality of each of
t he successor States other than Austria was contenplated in article 70 of the
Treaty of Saint-Cernmain-en-Laye, according to which a person acquired the
nationality of the State exercising sovereignty over the territory in which he
or she possessed citizenship rights. %

(5) In recent cases of State succession in Eastern and Central Europe, the
nationality laws of the successor States resulting fromthe dissolution of
federal States often provided that individuals who, on the date of State
succession, had "the secondary nationality" of the territorial unit which
acceded to i ndependence woul d automatically acquire the nationality of the
latter.

(6) Article 39 of the Gtizenship Act of Slovenia provided that:
"Any person who held citizenship of the Republic of Slovenia and of

the Socialist Federal Republic of Yugoslavia according to existing valid
regul ations is considered to be a citizen of the Republic of Slovenia."9%

% Laws concerning nationality, op. cit., p. 586.
°t |pbid., p. 587.

%2 These were rather cases of separation. For the text of article 70, see
A/ CN. 4/ 480, para. (15) of the conmrentary to draft article 17.

% Citizenship Act of Slovenia of 5 June 1991, in "Nationalité, mnorités et
succession d' Etats dans | es pays d' Europe centrale et orientale", docunents 1,
CEDIN, Paris X-Nanterre, Table ronde, décenbre 1993.
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In addition to automatic acquisition, other nmeans of acquiring Slovenian
citizenship were envisaged for certain categories of persons. %

(7) The Law on Croat Nationality of 26 June 1991 is al so based on the
concept of the continuity of Croat nationality which, in the Socialist Federa
Republ i c of Yugoslavia, existed al ongsi de Yugosl av federal nationality.® Wth
regard to citizens of the former Federation who did not at the sane tinme hold
Croat nationality, article 30, paragraph 2, of the Law provided that any person
bel onging to the Croat people who did not hold Croat nationality on the day of
the entry into force of the Law but who could prove that he had been legally
resident in the Republic of Croatia for at |east 10 years, woul d be considered
to be a Croat citizen if he supplied a witten declaration in which he decl ared
that he regarded hinself as a Croat citizen.®

(8) Article 46 of the Yugoslav Citizenship Law (No. 33/96) defined the
basi ¢ body of Yugoslavia' s citizens as foll ows:

" a Yugoslav citizen is any citizen of the Socialist Federal Republic of
Yugosl avia who was a citizen of the Republic of Serbia or the Republic of
Mont enegro on the date of Proclamation of the Constitution of the Federa
Republic of Yugoslavia on 27 April 1992, as well as his/her children born
after that date."?

(9) Article 1, paragraph 1, of the Czech Law on Acquisition and Loss of
Citizenship provided that:

% Thus article 40 of the G tizenship Act of Slovenia provided that:

"Acitizen of another republic [of the Yugoslav Federation] that had
per manent residence in the Republic of Slovenia on the day of the
Pl ebi scite on the independence and aut onony of the Republic of Slovenia on
23 Decenber 1990 and is actually living there, can acquire citizenship of
the Republic of Slovenia, on condition that such a person files an
application with the adm nistrative organ conpetent for internal affairs of
the conmunity where he resides ..."

Article 41 of the same Act envisaged that those persons who had previously been
deprived of the citizenship of the People's Republic of Slovenia and the
Soci al i st Federal Republic of Yugoslavia, as well as officers of the ex-Yugoslav
arny who did not want to return to their honeland, em grants who had | ost their
citizenship as a result of their stay abroad and sone other categories of
persons mght acquire the citizenship of Slovenia on the basis of an application
within a one-year period. |bid.

% See the Law on Nationality of the Socialist Republic of Croatia, Oficia
Gazette, No. 32/77, abrogated by the Law on Croat Nationality of 26 June 1991
(articles 35 and 37). |Ibid.

% | bi d.

97 See the materials submtted by Yugosl avia.
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"Natural persons - citizens of the Czech Republic and at the sane tine
citizens of the Czech and Sl ovak Federal Republic on 31 Decenber 1992 -
becone, as of 1 January 1993, citizens of the Czech Republic."9

In addition to the provisions on ipso facto acquisition of nationality, the Law
cont ai ned provisions on the acquisition of nationality on the basis of a
declaration. This possibility was open to individuals who, on 31 Decenber 1992
were citizens of Czechosl ovakia but not citizens of the Czech or the Slovak
Republic and, under certain conditions, to individuals who, after the

di ssol uti on of Czechosl ovakia, acquired the nationality of Slovakia, provided
that they had been pernmanent residents of the Czech Republic for at |east

two years or they were permanent residents in a third country but had their |ast
per manent residence before | eaving Czechoslovakia in the territory of the Czech
Republic. *®

(10) Article 2 of the Law on Citizenship of the Sl ovak Republic contained
provisions on ipso facto acquisition of nationality simlar to those of the
rel evant |egislation of the Czech Republic:

"Persons who were on 31 Decenber 1992 citizens of the Slovak Republic
according to Law No. 206/1968 of the Sl ovak National Council on the
acquisition and loss of citizenship of the Slovak Socialist Republic as
anended by Law No. 88/1990, are according to the present Law citizens of
the Sl ovak Republic. "1

(11) It is also interesting to note the order in which article 18 of the
Draft European Convention on Nationality enunerates the following criteria to be
taken into account by States involved in a succession: genuine and effective
link; habitual residence at the tine of State succession; will of the person
and territorial origin.

% Law on Acquisition and Loss of G tizenship of 29 Decenber 1992
(No. 40/1993, Col. of Laws). Article 1, paragraph 2, provided that:

"The deci sion whether a natural person is a citizen of the Czech
Republic, or was a citizen of the Czech and Sl ovak Federal Republic on
31 Decenber 1992, shall be nmade on the basis of legislation valid at
the tine when the person was supposed to acquire or |ose his/her
citizenship".

See the materials submtted by the Czech Republic.

® Articles 6 and 18 of Law No. 40/1993. See also A/CN. 4/480, para. (31) of
the comentary to draft articles 7 and 8.

100 1 aw on Citizenship of the Slovak Republic of 19 January 1993
(No. 40/1993). See the materials subnmtted by Slovaki a.

101 See A/ CN. 4/480, para. (31) of the conmentary to draft article 17.



A/ CN. 4/ 480/ Add. 1
Engl i sh
Page 31

(12) As to the Venice Declaration, it is mainly article 10 that seens to
apply to the granting of nationality in the case of dissolution, according to
whi ch the successor State shall grant its nationality to permanent residents of
the territory concerned as well as to persons originating therefromand resident
outside that territory, who becone stateless as a result of the succession.

(13) The Working G oup al so considered the categories of persons to whom
the successor State had an obligation to grant its nationality. Those
categories were established in the light of various elenents, including the
question of the delimtation of powers between the different successor States. 1%
The Worki ng Group concluded that each of the successor States should have the
obligation to grant its nationality to:

(a) Persons born in what becane the territory of that particul ar successor
State and residing in that successor State or in a third State

(b) Persons born abroad but having acquired the nationality of the
predecessor State through the application of the principle of jus sanguinis and
residing in the particul ar successor State;

(c) Persons naturalized in the predecessor State and residing in the
particul ar successor State;

(d) Persons having the secondary nationality of an entity that becane part
of that particular successor State and residing in that successor State or in a
third State.

(14) On the other hand, the Wrking G oup concluded that the successor
State should not be under obligation to grant its nationality to persons born in
what becane the territory of that particular successor State or persons having
the secondary nationality of an entity that becanme part of that particular
successor State if those persons resided in a third State and al so had the
nationality of the third State. 1t should, noreover, not be entitled to inpose
its nationality on such persons against their wll.

(15) Draft article 20 is based upon the above concl usions of the Wrking
G oup. It enphasizes the main el enent common to all categories for which the
Wor ki ng Group concluded that the obligation to grant nationality should exist:
permanent residence in the territory of the successor State (paragraph (a)).
Per manent residents constitute the core body of the successor State's popul ation
to which, as also stated by sone representatives in the Sixth Conmttee, ! that
State has the obligation to grant its nationality. That obligation was

12 cFficial Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), annex, paras. 19-20.

103 A/ CN. 4/ 472/ Add. 1, para. 17.
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considered to be a | ogical consequence of the fact that every entity claimng
st at ehood must have a popul ation. 1%

(16) This conclusion seens to be valid even when the main criterion used
for the ex |l ege acquisition of the successor State's nationality is that of the
"secondary nationality"” of the former conponent unit of the predecessor State.
As, for instance, the practice of the Czech Republic shows, nearly all persons
concerned habitually resident inits territory who did not acquire Czech
nationality by virtue of the above ex lege criterion, acquired Czech nationality
via optional application under the Czech |egislation.! Thus, the outcone of
the application of this criterion was not substantially different fromthe
situation which would have resulted fromthe use of the criterion of permanent
resi dence.

(17) Paragraph (b) deals with the granting of nationality to persons having
their habitual residence in a third State. 1In addition to the two categories
already identified by the Wrking Goup, i.e., persons who were born in what has
beconme the territory of that particular successor State or who had the secondary
nationality of an entity that has becone part of that successor State, the
Speci al Rapporteur proposes to include the category of persons who, before
| eavi ng the predecessor State, had their |ast pernmanent residence in what has
becone the territory of that particular successor State. This proposal is
inspired fromvarious | aws of successor States.

(18) However, the successor State does not have the obligation to grant its
nationality to these categories of persons if they have the nationality of the
particular third State. This is expressed in the chapeau of paragraph (b).

Article 21

Ganting of the right of option by the successor States

1. The successor States shall grant a right of option to all persons
concerned covered by the provisions of article 20 who woul d be
entitled to acquire the nationality of two or nore successor States.

2. Each successor State shall grant a right of option to persons
concerned who have their habitual residence in a third State and who
are not covered by the provisions of article 20, paragraph (b),
irrespective of the node of acquisition of the nationality of the
predecessor State.

104 See the statenent by the del egation of Austria (A/C 6/50/SR 23,
para. 31).

105 Approxi mately 376,000 Slovak citizens acquired Czech citizenship in the
period from1 January 1993 to 30 June 1994, nostly by option under article 18 of
the Czech Law. See Report of the Experts of the Council of Europe on the
Citizenship Laws, op. cit., para. 22 and footnote 7.
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Comment ary

(1) Several treaty provisions addressing nationality issues, including the
right of option, that arose fromthe di smenbernment of the Austro-Hungarian
Monar chy have al ready been nentioned. ' Mst of those provisions relate to the
case of separation of part of a State's territory. The right of option in the
case of dissolution, nanely, the choice between Austrian and Hungari an
nationality, was provided for in article 64 of the Treaty of Peace signed at
Trianon. %7

(2) In recent cases of State succession in Eastern and Central Europe, the
possibility of choice by declaration was envisaged in the national |egislation
of successor States. '8

(3) The Law on Citizenship of the Sl ovak Republic provided inits
article 3, paragraph 1, that every individual who was on 31 Decenber 1992 a
citizen of the Czech and Sl ovak Federal Republic and did not acquire the
citizenship of Slovakia ipso facto, had the right to opt for the citizenship of
Sl ovaki a. *°°

(4) The Czech Law on Acquisition and Loss of Citizenship envisaged, in
addition to provisions on ex |lege acquisition of Czech nationality, that such
nationality could be acquired on the basis of a declaration. According to
article 6:

"(1) A natural person who was, on 31 Decenber 1992, the citizen of the
Czech and Sl ovak Federal Republic but not the citizen of the Czech or the
Sl ovak Republic may opt for citizenship of the Czech Republic by
decl arati on.

"(2) The declaration shall be nade before [a conpetent authority]
according to the place of permanent residence of the natural person nmaking
the declaration. Qutside the territory of the Czech Republic the
decl aration shall be nmade at the diplomatic mssion of the Czech Republic.

"(3) The conpetent authority shall issue a certificate of the
decl aration. "°

VWhile article 6 was addressed to a relatively small nunber of individuals (there
were very few Czechosl ovak nationals who did not have at the sane tine either

106 See A/ CN. 4/ 480, paras. (14) to (18) of the commentary to draft
articles 7 and 8.

07 1 bid., para. (17).
108 | bid., para. (29).
109 See the materials subnmitted by Slovakia. See also ibid., para. (30).

110 See the materials subnmitted by the Czech Republic.
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Czech or Slovak "secondary" nationality), article 18 was addressed to a mnuch
| arger group and set out the conditions for the optional acquisition of Czech
nationality.

(5) Another recent case of State succession in relation to which the
guestion of the free choice of nationality has been raised is the disintegration
of the Socialist Federal Republic of Yugoslavia. The Yugoslav Ctizenship Law
(No. 33/96), in addition to providing for ex |l ege acquisition of citizenship,
stipulated in its article 47:

"(1) Yugoslav citizenship may be acquired by any citizen of the
Soci al i st Federal Republic of Yugoslavia who was a citizen of another
republic [of the Federation] ... whose residence was in the territory of
Yugosl avia on the date of the proclamation of the Constitution ... and
hi s/ her children born after that date, as well as any citizen of
another ... republic [of the Federation] who had accepted to serve [in the
Yugosl av arny], and nmenbers of his imediate famly ... if they have no
ot her citizenship.

"(2) Any citizen of another ... republic [of the Federation] may
file ... an application for being entered in the register of Yugoslav
citizens, within a year fromthe date when this Law beconmes effective. In

justified cases, the application may be filed even after the expiration of
this time limt, but not later than three years fromthe date when this Law
becones effective.

"(4) The application ... shall be filed together with the applicant's
signed statenent that he/she has no other citizenship, or a statenment that
he/ she has renounced such citizenship. "3

(6) As already nmentioned, Qpinion No. 2 of the Arbitrati on Comm ssion of
the International Conference on Yugosl avia nade certain observations, anong
ot her things, concerning the possible recognition of a right of choice of
nationality for the menbers of the Serbian popul ation in Bosnia and Herzegovi na
and Croatia under agreenents between those Republics.

(7) Wiile restating the traditional viewthat "it will be for the | aw of
the successor State to determ ne whether and on what conditions [the forner
nati onal s of the extinct State] acquire its nationality and whether, for
purposes of its law, sone neaning may still be given to the forner nationality
of the extinct State", Jennings and Watts neverthel ess admit that internationa

11 For the provisions of article 18, see A/CN. 4/480, note 161
112 See A/ CN. 4/ 480, para. (8) of the commentary to draft article 20.
113 See the materials submitted by Yugosl avi a.

114 See A/ CN. 4/ 480, note 162.
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| aw "probably oblige[s] the successor State to provide for the possibility of
those nationals acquiring its nationality at least in the case of those of them
who are resident in or have a substantial connection with the territory which
the successor State has absorbed. "

(8) The Draft European Convention on Nationality, which enbodies the
obligation of States involved in a succession to take into account the will of
persons concer ned, !*®* does not, however, contain specific provisions on the
di ssolution of a State.

(9) Moreover, article 13, paragraph (b), of the Venice Declaration
stipul ates that:

"When two or nmore States succeed to a predecessor State which ceases to
exi st, each of the successor States shall grant the right of option in
favour of the nationality of the other successor States.”

(10) The Working G oup's conclusions regarding option in the case of
di ssolution of States are contained in its 1995 prelimnary report. !’ Draft
article 21 draws its inspiration fromthese conclusions of the Wrking G oup
However, it offers a sinplified solution, based on the application of the
general provision on the role of the will of individuals contained in draft
article 7, paragraph 1.

(11) Paragraph 1 of draft article 21 deals with the option by persons
concerned who are entitled to acquire the nationality of two or, in certain
cases, even nore successor States, irrespective of whether they have their
habi tual residence in one of those States or in a third State. The basic
assunption is that the nationality of several successor States is involved as a
result of the application of the criteria set out in article 20.

(12) Paragraph 2 deals with persons concerned who have their habitua
residence in a third State and who are not covered by the provisions of
article 20, paragraph (b). Those persons are candi dates for statel essness,
unl ess they have the nationality of a third State. In contrast to paragraph 1
the main purpose of the option envisaged here is not to resolve the positive
conflict between two or nore nationalities of successor States, but to allow
persons who acquired the nationality of the predecessor State by such nmeans as
filiation or naturalization and who were never residents thereof to acquire the
nationality of at |east one successor State.

115 ppenheim s International Law, op. cit., p. 219.

116 For the text of article 18, see A/CN 4/480, para. (31) of the commentary
to draft article 17.

U7 official Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), annex, paras. 21-22.




A/ CN. 4/ 480/ Add. 1
Engl i sh
Page 36

SECTION 4

SEPARATI ON OF PART OF THE TERRI TORY

Article 22

Scope of application

The articles of this section apply when part or parts of the
territory of a State separate fromthat State and formone or nore
successor States while the predecessor State continues to exist.

Article 23

G anting of the nationality of the successor State

Subject to the provisions of article 25, the successor State
shall grant its nationality to the follow ng categories of persons
concer ned:

(a) persons having their habitual residence in its territory;
and

(b) wthout prejudice to the provisions of article 4, where the
predecessor State is a State in which the category of secondary
nationality of constituent entities existed, persons not covered by
paragraph (a) who had the secondary nationality of an entity that has
becone part of that successor State, irrespective of the place of
their habitual residence

Comment ary

(1) Problems of nationality connected to the birth of a State as a result
of the separation of part of the territory of the predecessor State are rather
conpl ex, as they involve in parallel the acquisition of the nationality of the
successor State, the loss of the nationality of the predecessor State by part of
its population and the right of option for persons concerned between the
nationalities of the predecessor and the successor State, or, in certain cases,
between the nationalities of several successor States.

(2) The establishnent of the Free City of Danzig, which constituted a
sui_generis type of territorial change, has sone simlarities with the case of
creation of a State by separation. Concerning the acquisition of the Free
City's nationality and | oss of German nationality, article 105 of the Peace
Treaty of Versailles provided that:

"On the comng into force of the present Treaty German national s
ordinarily resident in the territory described in article 100 will
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ipso facto lose their German nationality, in order to becone nationals of
the Free Gty of Danzig."'®

(3) The provisions of the Peace Treaty of Saint-CGermain-en-Laye concerning
the effects of the di snenberment of the Austro-Hungarian Monarchy on nationality
did not clearly differentiate between separation and di ssolution. Those dealing
with the issue of the determination of the nationals of Austria and Hungary,
whi ch may be considered as relating to the case of dissolution, have already
been exami ned in that context.!® W shall focus here on the granting of the
nationality of the successor States which enmerged fromthe separation of parts
of the territory of the former dualist Mnarchy to persons concerned.

(4) As already recalled in another context, article 70 of the Treaty
provi ded:

"Every person possessing rights of citizenship (pertinenza) in
territory which forned part of the territories of the forner
Aust r o- Hungari an Monarchy shall obtain ipso facto to the excl usion of
Austrian nationality the nationality of the State exercising sovereignty
over such territory. "2

(5) The Treaty of Versailles with Poland provided in its articles 3, 4 and
6 as foll ows:

"Article 3. Poland adnmits and declares to be Polish nationals
ipso facto and without the requirenent of any formality German, Austrian
Hungari an or Russian nationals habitually resident at the date of the
comng into force of the present Treaty in territory which is or nmay be
recogni sed as formng part of Poland, but subject to any provisions in the
Treaties of Peace with Germany or Austria respectively relating to persons
who becane resident in such territory after a specified date ..

"Article 4. Poland adnmits and declares to be Polish nationals
ipso facto and without the requirenent of any formality persons of GCerman,
Austrian, Hungarian or Russian nationality who were born in the said
territory of parents habitually resident there, even if at the date of the
comng into force of the present Treaty they are not thenselves habitually
resident there ...

"Article 6. Al persons born in Polish territory who are not born
nati onals of another State shall ipso facto becone Polish nationals."'

118 Materials on succession of States, op. cit., p. 489.
119 See paras. (2) to (4) of the coomentary to draft article 20 above.
120 Materials on succession of States, p. 496.

21 G F. de Martens, Nouveau recueil général de traités, third series,
vol . XIIl, pp. 505-506.
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(6) Simlar provisions are also to be found in respective articles 3, 4
and 6 of the Treaty of Saint-Gernmain-en-Laye with Czechosl ovaki a, 2 the Treaty
of Saint-Germain-en-Laye with the Serb-Croat-Sl ovene State!?® and the Treaty of
Paris with Ronmania. ***

(7) Another exanmple is that of the separation of Singapore fromthe
Federation of Ml aysia.'®® Under the Ml aysian Constitution, there existed a
separate citizenship of the conponent units of the Federation in parallel to
Federal citizenship. Wen, on 9 August 1965, Singapore seceded fromthe
Federati on of Malaysia to becone an i ndependent State, Singapore citizens ceased
to be citizens of the Federation of Malaysia and their Singapore citizenship
becanme the only one of relevance. |Its acquisition and | oss were governed by the
Si ngapore Constitution and the provisions of the Ml aysian Constitution which
continued to apply to Singapore by virtue of the Republic of Singapore
| ndependence Act, 1965. 1%

(8) Wen Bangl adesh becane an i ndependent State on 26 March 1971
residence in that territory was considered to be the primary criterion for the
granting of the nationality of Bangl adesh, regardless of any other attributes.
However, non-Bengal ese inhabitants of the territory were required to make a
sinmple declaration in order to be recogni zed as national s of Bangl adesh; they
could also opt for the retention of Pakistani nationality. !’

(9) The establishnent of the German Denocratic Republic can, in some

respects, be classified as separation. It cannot, however, be wei ghed
i ndependently of the subjugation of Gernmany and the question of German
nationality in general. After the Second Wrld War, and especially after the

adoption in 1949 of the constitutions of the Federal Republic of Germany and the
German Denocratic Republic, the problemof German nationality "becane so conpl ex
that it could be discussed profitably only by a few specialists."*® The

mai nt enance of the institution of German nationality after 1945 seens, however,
to have been generally accepted. Even Mchel Virally, who held that "at the
time of the unconditional surrender ... the German State had, de facto and

de jure, ceased to exist", recognized nonetheless that "the German | aws on

122 | pid., pp. 514-515.
123 | pid., pp. 524-525.
124 | pid., p. 531.

125 For the previous unification of Singapore with the Federation of
Mal aysi a, see para. (4) of the commentary to draft article 18 above.

126 Goh Phai Cheng, op. cit., p. 9.

2M Rafiqul Islam "The Nationality Law and Practice of Bangl adesh", in
Ko Swan Sik (ed.), Nationality and International Law in Asian Perspective
(Dordrecht, Martinus Nijhoff, 1990), pp. 5-8.

128 Koenig, op. cit., p. 253
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nationality remained ... as inplied by certain decisions of the Contro
Counci | ". 1% According to another author, "short of rendering some 60 mllion

peopl e stateless, the Allies - enbarked upon the 'dismenbernment’ process, at

| east until Potsdam - could not abolish German nationality."® It was agai nst
this backdrop that the German Denocratic Republic, which had regarded itself as
a new State since 1955, established its own nationality by nmeans of the 1967
law. Under this |law, each person subject to the jurisdiction of the German
Denocratic Republic who had Gernman nationality at the time of the establishnent
of the Gernman Denpbcratic Republic becane a citizen of that State. !

(10) The rel evance of the case of the three Baltic Republics, i.e.,
Estoni a, Latvia and Lithuania, which regained their independence in 1991 for the
study of situations of secession, is questionable, as they nmaintain that they
never legally formed part of the Soviet Union and, accordingly, the resunption
of their sovereignty is not a case of succession of States in the proper neaning
of the term

(11) It is worth recalling, however, that those States have resorted to the
retroactive application of the principles enbodied in the nationality laws in
force prior to 1940. Thus, the Law on Citizenship of Estonia of 1938 and the
Law on Citizenship of Latvia of 1919 were re-enacted in order to determ ne the
aggregate body of citizens of those Republics.®? Simlarly, articles 17 and 18
of the Law on Citizenship of Lithuania of 5 Decenber 1991 provided for the
retention or restoration of the rights to citizenship of Lithuania with
reference to the law in force before 15 June 1940.%2 (Qher persons permanently
residing in those Republics could acquire citizenship upon request, upon
fulfilling other requirements spelled out in the |aw 3

(12) When Wkrai ne becane i ndependent follow ng the disintegration of the
Soviet Union, the acquisition of its citizenship by persons affected by the
successi on was regul ated by the Law on Citizenship of Ukraine No. 1635 Xl of
8 Cctober 1991, article 2 of which read:

129 Mchel Virally, L' administration internationale de |'Allenmagne, 1948,
Nos. 129 and 131.

130 Koenig, op. cit., p. 238
131 | pbid., pp. 255-256.

132 See the Resolution of the Suprene Council of the Republic of Estonia of
26 February 1992, reintroducing, with retroactive effect, the 1938 Law on
Citizenship; and the Resolution of the Suprene Council of the Republic of Latvia
on the Renewal of Republic of Latvia Citizens' Rights and Fundanental Principles
of Naturalization, of 15 Cctober 1991, in "Nationalité, mnorités et succession
d' Etats", op. cit.

133 | bid.

134 See the second report, A/CN 4/474, note 138.
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"The citizens of Ukraine are:

"(1) The persons who at the nonent of enactnment of this Law reside in
Ukraine, irrespective of their origin, social and property status, racial
and national belonging, sex, education, |anguage, political views,
religious confession, sort and nature of activities, if they are not
citizens of other States and if they do not decline to acquire the
citizenship of Wkraine ..."%

(13) Article 2 of the Law on Citizenship of the Republic of Belarus of
18 COctober 1991, as anended by the Law of 15 June 1993 and the Procl amati on of
t he Suprene Soviet of the Republic of Belarus of 15 June 1993, provi ded:

"The citizens of the Republic of Belarus are:

"(1) persons who on the date of entry into force of the Law have their
permanent residence in the territory of the Republic of Belarus ..."%

The term "persons” obviously nmeans forner citizens of the Soviet Union, as is
al so clear fromthe text of paragraph 1 of the Proclamation, according to which

"Article 2(1) of the Law on Citizenship does not apply to foreign
citizens and statel ess persons who on the date of the entry into force of
the Law ... have their permanent residence in Belarus in accordance with
rel evant authorization".

On the contrary, according to paragraph 2 of the Procl amati on, persons
tenporarily residing abroad owing to a nunber of reasons specified therein, such
as mlitary service, professional assignnent, etc., were considered as having
their permanent residence in the territory of the Republic of Belarus.

(14) The nationality of Eritrea, an independent State since 27 April 1993,
was regul ated by Eritrean Nationality Proclanmati on No. 21/1992 of
6 April 1992.1%" The provisions on acquisition of Eritrean nationality on the
dat e of independence make a distinction between persons who are of Eritrean
origin, persons naturalized ex lege as a result of their residence in Eritrea
bet ween 1934 and 1951, persons naturalized upon request and persons born to such
categories of individuals. According to article 2(2) of the Proclamation:

"A person who has '"Eritrean origin' is any person who was resident in
Eritrea in 1933."

Article 3(1) provided for ex | ege naturalization:

135 See the materials submitted by Ukraine.
136 See the materials submitted by Bel arus.

137 Text in Eritrea - Referendum of | ndependence, April 23-25, 1993
(African-Anerican Institute), pp. 80-84.
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"Eritrean nationality is hereby granted to any person who is not of
Eritrean origin and who entered, and resided in, Eritrea between the
begi nning of 1934 and the end of 1951, provided that he has not conmtted
anti-people acts during the liberation struggle of the Eritrean people ..."

The Procl anation automatically conferred Eritrean nationality on any person born
to a father or a nother of Eritrean origin in Eritrea or abroad (article 2(1))
and any person born to a person naturalized ex lege (article 3(2)).

(15) Even if the birth of newy independent States is different from
separation, the practice of States which enmerged fromthe process of
decol oni zation can provide certain guidance with respect to the latter. Such
practice presents many comon characteristics. Thus, according to the
Constitution of Barbados, two types of acquisition of citizenship were envisaged
in relation to accession to i ndependence. Section 2 enunerated the categories
of persons who automatically becane citizens of Barbados on the day of its
i ndependence, 30 Novenber 1966. It read:

"(1) Every person who, having been born in Barbados, is on
29 Novenber 1966 a citizen of the United Kingdom and Col oni es shall becone
a citizen of Barbados on 30 Novenber 1966

"(2) Every person who, having been born outside Barbados, is on
29 Novenber 1966 a citizen of the United Ki ngdom and Col onies shall, if his
father becones or would but for his death have become a citizen of Barbados
in accordance with the provisions of subsection (1), beconme a citizen of
Bar bados on 30 Novemnber 1966

"(3) Any person who on 29 Novenber 1966 is a citizen of the
Uni ted Ki ngdom and Col oni es:

"(a) Having become such a citizen under the British Nationality Act
1948 by virtue of his having been naturalized in Barbados as a British
subj ect before that Act cane into force; or

"(b) Having become such a citizen by virtue of his having been
naturalized or registered in Barbados under that Act, shall becone a
citizen of Barbados on 30 Novenmber 1966."'38

(16) Simlar provisions can be found in the Constitutions of a
nunber of other States which acceded to i ndependence after the Second Wirld War

138 Materials on succession of States, op. cit., p. 124.
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such as Bot swana, * CQuyana, *° Jamai ca, ** Kenya, %> Lesot ho, ** Mauritius, ! Sierra
Leone, ** Trini dad and Tobago!*® and Zanbi a. *#’

(17) Section 1 of the Constitution of Malawi provided for automatic
acquisition of citizenship follow ng accession to i ndependence as foll ows:

"Every person who, having been born in the forner Nyasal and
Protectorate, is on 5 July 1964 a citizen of the United Ki ngdom and
Colonies or a British protected person shall becone a citizen of Ml aw on
6 July 1964;

"Provided that a person shall not becone a citizen of Malawi by virtue
of this subsection if neither of his parents was born in the forner
Nyasal and Protectorate. "8

(18) According to section 2 of annex D to the Treaty concerning the
Est abl i shment of the Republic of Cyprus of 16 August 1960:

"1. Any citizen of the United Ki ngdom and Col oni es who on the date of this
Treaty possesses any qualifications specified in paragraph 2 of this
section shall on that date beconme a citizen of the Republic of Cyprus if he
was ordinarily resident in the Island of Cyprus at any time in the period
of five years inmedi ately before the date of this Treaty.

"2. The qualifications referred to in paragraph 1 of this section are that
t he person concerned is:

"(a) A person who becane a British subject under the provisions of the
Cyprus (Annexation) Oders in Council, 1914 to 1943; or

"(b) A person who was born in the Island of Cyprus on or after
5 Novenber 1914; or

139 | pid., pp. 137-139.
10 | pid., pp. 203-204.
11 | pid., p. 246.
142 | pid., pp. 254-255.
143 | pid., p. 282
144 | pid., p. 353.
15 | pid., pp. 389-390.
16 | pid., p. 429,
W | pid., p. 472.

18 | pid., p. 307.
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"(c) A person descended in the male Iine fromsuch a person as is
referred to in subparagraph (a) or (b) of this paragraph

"3. Any citizen of the United Kingdom and Col oni es born between the date
of this Treaty and [ 16 February 1961] shall becone a citizen of the
Republic of Cyprus at the date of his birth if his father beconmes such a
citizen under this section or would but for his death have done so."°

(19) Concerning the creation of a State by separation, the 1929 Harvard
Draft Convention on Nationality provided in the second paragraph of article 18
as follows:

"When a part of the territory of a State ... becones the territory of
a new State, the nationals of the first State who continue their habitua
residence in such territory lose the nationality of that State and becone
nati onal s of the successor State, in the absence of treaty provisions to
the contrary, unless in accordance with the | aw of the successor State they
decline the nationality thereof. "0

(20) The Draft European Convention on Nationality, as mentioned above, does
not contain specific rules applicable to different cases of succession of
States. ™ As to the Venice Declaration, while it also does not contain separate
provi sions for each specific case of State succession, it makes it possible to
infer certain rules concerning the granting of nationality in the specific case
of separation of part of a territory. Thus, in accordance with article 8,
paragraph (a) - applicable in all cases of succession - the successor State has
the obligation to grant its nationality to all nationals of the predecessor
State residing permanently in the territory concerned.

(21) The Working Group reached several prelimnary conclusions on the
question of the granting of the nationality of a successor State which energed
fromthe separation of part of the territory of a predecessor State. It
consi dered that the successor State should have the obligation to grant its
nationality to certain categories of persons as a corollary of the right of the
predecessor State to withdraw its nationality fromthose persons. 1%

(22) Draft article 23 addresses the first question to be answered in
relation to separation of part of the territory: the granting of the
nationality of the successor State to the inhabitants of territories |ost by the
predecessor State. |Its provisions reproduce, with mnor drafting changes, those
of draft article 20, but without its paragraph (b) (i). The om ssion of that

40 | pid., p. 173.
150 See A/ CN. 4/ 480, note 23.

151 For the general guidelines in article 18, see para. (31) of the
commentary to draft article 17.

12 Official Records of the General Assenbly, Fiftieth session, Suppl enent
No. 10 (A/50/10), annex, para. 13.
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provision is a consequence of the fact that, in the case of separation of part
or parts of the territory, the predecessor State does not cease to exist.
Accordingly, there is no reason to raise any doubts as to the nationality of
persons referred to in that provision; they continue to hold the nationality of
t he predecessor State.

(23) The reasons for the inclusion of the provisions in draft article 23
are the sane as those underlying the text of the chapeau and paragraphs (a)
and (b) (ii) of draft article 20, and are explained in the commentary thereto.

Article 24

Wthdrawal of the nationality of the predecessor State

1. Subject to the provisions of article 25, the predecessor State
shall not withdrawits nationality from

(a) persons having their habitual residence either inits
territory or in athird State; and

(b) where the predecessor State is a State in which the category
of secondary nationality of constituent entities existed, persons not
covered by paragraph (a) who had the secondary nationality of an
entity that remmined part of the predecessor State, irrespective of
the place of their habitual residence.

2. The predecessor State shall withdraw its nationality fromthe
categories of persons entitled to acquire the nationality of the
successor State in accordance with article 23. It shall not, however,

withdraw its nationality before such persons acquire the nationality
of the successor State, unless they have the nationality of a third
State.

Comment ary

(1) Concerning the loss of Austrian nationality as a consequence of the
acquisition of the nationality of a successor State which energed fromthe
separation fromthe Monarchy after the First Wrld War, article 230 of the Peace
Treaty of Saint-Cernain-en-Laye provi ded:

"Austria undertakes to recogni ze any new nationality which has been or
may be acquired by her nationals under the laws of the Allied and
Associ ated Powers, and in accordance with the decisions of the conpetent
authorities of these Powers pursuant to naturalization | aws or under treaty
stipulations, and to regard such persons as having, in consequence of the
acqui sition of such new nationality, in all respects severed their
al | egi ance of their country of origin. "3

183 Laws concerning nationality, op. cit., p. 586.
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An anal ogous provision was included in article 213 of the Peace Treaty of
Trianon. 4

(2) Reference has already been made to the mai ntenance of the institution
of German nationality follow ng the Second World War. ' The existence of a
single German nationality was confirmed by the case-law of the Federa
Constitutional Tribunal. The Basic Treaty of 21 Decenber 1972 between the two
German States did not settle the nationality issues and was limted to noting
t he exi stence of "differences on questions of principle ... including the
nati onal question".® The Federal Constitutional Tribunal interpreted the
Treaty as foll ows

"The German Denocratic Republic did not, following the entry into force of
the Treaty, becone a foreign country for the Federal Republic of

Germany ...; the Federal Republic of Germany treats any citizen of the
German Denocratic Republic who resides in an area under the protection of
the Federal Republic and its Constitution as German under article 116,
paragraph 1 [of the Basic Lawj, the sane as any citizen of the Federa
Republic. "8

(3) Instead of determ ning the categories of persons who are to lose their
nationality, the predecessor State can, |like the successor State, define in
positive terms the categories of persons whomit regards as its nationals
followi ng the separation of sone parts of its territory. Thus, the Russian
Federation, which clains to have an international personality identical to that
of the Union of Soviet Socialist Republics, defined its nationals in the Law on
Nationality of the Russian Federation of 28 Novenber 1991.%° Under article 13,
paragraph 1, of the Law, all citizens of the former USSR having their permanent
residence in the territory of the Russian Federation on the date of the entry
into force of the Law were recogni zed as citizens of the Russian Federation if
wi thin one year followi ng that date they had not declared their wi sh to renounce

15¢ | pid., p. 587.

155 See para. (5) of the commentary to draft article 18 and para. (9) of the
commentary to draft article 23 above.

156 Koenig, op. cit., p. 242.
17 Cited in ibid., p. 250.

158 Judgenent of the Federal Constitutional Tribunal, 31 July 1974,

part B, V, cited inibid., p. 252. One author expressed his bew | derment at
this situation in the following terns: "Wat is one to think of this outright
"annexation of nationality' by the Federal Republic? Is this sinply a case of
an extreme application of the principle that each State should determne in a
soverei gn manner who its nationals are ... or, on the other hand, is the scope
of the phenonenon equivalent to flagrant interference in the internal affairs of
anot her State, recogni zed as such by the Federal Republic?" (ibid., p. 256.)

159 Anended by the Law of 17 June 1993 and the Law of 18 January 1995.
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such nationality. Under paragraph 2 of the Supreme Soviet Decree on Nationality
of 17 June 1993, citizens of the fornmer USSR having their permanent residence in
the territory of the Russian Federation, but having tenporarily left that
territory prior to 6 February 1992 for professional, nedical or private reasons,
or in order to pursue their studies, and having returned only after the entry
into force of the Law, were recogni zed as citizens of the Russian Federation
under article 13, paragraph 1, of the Law. !

(4) Al though decol oni zation does not fall under the category of succession
of States called separation, there are certain simlarities between these two
phenonena consisting in the creation of a new State and the conti nued exi stence
of the predecessor State. Accordingly, the techniques used for the resol ution
of nationality problems during the process of decol onization may al so be of sone
i nterest here.

(5) Paragraph 1 of the First Schedule to the Burma |Independence Act, 1947,
enuner ated two categories of persons who, being British subjects imrediately
bef ore i ndependence day, ceased to be British subjects:

"(a) Persons who were born in Burma or whose father or paterna
grandf at her was born in Burma, not being persons excepted by paragraph 2 of
this Schedul e fromthe operation of this subparagraph; and

"(b) Women who were aliens at birth and becanme British subjects by
reason only of their marriage to any such person as is specified in
subpar agraph (a) of this paragraph.”

Accordi ng to paragraph 2:

"(1) A person shall be deened to be excepted fromthe operation of
subparagraph (a) of paragraph 1 of this schedule if he or his father or his
pat ernal grandfather was born outside Burma in a place which at the time of
the birth [was under British jurisdiction]

"(2) A person shall also be deemed to be excepted fromthe operation
of the said subparagraph (a) if he or his father or his paterna
grandf at her became a British subject by naturalization or by annexation of
any territory which is outside Burma. "

(6) The British Nationality (Cyprus) Order, 1960, contained detailed
provisions on the loss of the citizenship of the United Ki ngdom and Col onies in
connection with the accession of Cyprus to independence. It provided, in
principle, that:

160 See the reply by the Russian Federation to the questionnaire transmtted
by the Venice Comm ssion on the consequences of State succession for
nationality, document CDL-NAT (95) 2.

81 Materials on succession of States, op. cit., p. 148.
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"... any persons who, immedi ately before the sixteenth day of February 1961
is acitizen of the United Ki ngdom and Col oni es shall cease to be such a
citizen on that day if he possesses any of the qualifications specified in
paragraph 2 of section 2 of annex D to the Treaty concerning the
Establ i shnent of the Republic of Cyprus ...

"Provided that if any person would, on ceasing to be a citizen of the
United Ki ngdom and Col oni es under this paragraph, becone statel ess, he
shall not cease to be such a citizen thereunder until the sixteenth day of
August 1961. "1

According to article 2 of the Oder:

"... any citizen of the United Kingdom and Col onies who is granted
citizenship of the Republic of Cyprus in pursuance of an application such
as referred to in section 4, 5 or 6 of annex D shall thereupon cease to be
a citizen of the United Ki ngdom and Col oni es. "%

(7) Section 2 (2) of the Fiji Independence Act, 1970, read as foll ows:

"Except as provided by section 3 of this Act, any person who
i medi ately before [10 Cctober 1970] is a citizen of the United Ki ngdom and
Col oni es shall on that day cease to be such a citizen if he beconmes on that
day a citizen of Fiji."?®®

162 | bid., p. 171, article 1, paragraph 1. For the qualifications for
ipso facto acquisition of the citizenship of the Republic of Cyprus, see
para. (18) of the commentary to draft article 23 above.

163 Article 1, paragraph 2, provided that persons possessing any of the
qualifications specified in paragraph 2 of section 3 of annex D were exenpted
fromthe rule concerning the loss of the nationality of the United Ki ngdom and
Colonies. 1lbid., pp. 171-173.

8¢ | pid., p. 172.

185 | bid., p. 179. Section 3 (1) stipulated that the above provisions on
automatic loss of citizenship of the United Ki ngdom and Col onies did not apply
to a person if he, his father or his father's father

"(a) Was born in the United Kingdomor in a colony or an associ ated
State; or

"(b) Is or was a person naturalized in the United Ki ngdom and
Col oni es; or

"(c) Was registered as a citizen of the United Kingdom and Col oni es;
or

"(d) Becane a British subject by reason of the annexation of any
territory included in a colony."



A/ CN. 4/ 480/ Add. 1
Engl i sh
Page 48

Simlar provisions can be found in the Botswana | ndependence Act, 1966, 1% the
Ganbi a | ndependence Act, 1964, the Jammai ca | ndependence Act, 1962, 1% the Kenya
| ndependence Act, 1963,'®° the Sierra Leone |Independence Act, 1961, '° and the
Swazi | and | ndependence Act, 1968. !

(8) Certain Acts did not provide for the loss of the citizenship of the
predecessor State, but rather for the loss of the status of "protected person”
Thus, for instance, the Ghana | ndependence Act, 1957, stipulated that:

" a person who, inmediately before the appointed day, was for the
purposes of the [British Nationality Act, 1948] and Order in Council a
British protected person by virtue of his connection with either of the
territories nmentioned in paragraph (b) of this section shall not cease to
be such a British protected person for any of those purposes by reason of
anyt hing contained in the foregoing provisions of this Act, but shall so
cease upon his becomng a citizen of Ghana under any |aw of the Parlianent
of Chana maki ng provision for such citizenship."!?

Simlar provisions are contained in the Tanzania Act, 1969.1'"

(9) The provisions of the second paragraph of article 18 of the 1929
Harvard Draft Convention on Nationality concerning the loss of the nationality
of the predecessor State by persons who continue residing in the territory
form ng part of the new State which has energed from separation are referred to
above in the comentary to draft article 23.17

and section 3 (2) stipulated that a person did not cease to be a citizen of the
United Ki ngdom and Col onies if:

"(a) He was born in a protectorate or protected State; or

"(b) His father or his father's father was so born and is or at any
time was a British subject.” 1bid.

166 | pid., p. 129.

167 | pid., p. 189.
168 | phid., p. 239.
169 | pid., p. 248.
170 | pid., p. 386.
1 | pid., p. 404.
172 | pid., p. 194.
173 | pid., p. 523.

174 See para. (19) of that commentary.
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(10) The general principles set out in article 18 of the Draft European
Convention on Nationality also relate to the retention of the nationality of the
predecessor State and, consequently, are applicable in the case of separation.
One cannot, however, draw any nore specific conclusions fromthose principles
with respect to the situation envisaged in draft article 24.1'%

(11) The Venice Decl aration contains provisions which apply unquesti onably
in the case of separation of part of a State's territory. Thus, article 12
prohi bits the predecessor State fromwithdrawing its nationality fromits own
nati onal s who have been unable to acquire the nationality of a successor State.

(12) In connection with the general observations regarding the limtations
on the freedomof States in the area of nationality, in particular those
resulting fromobligations in the field of human rights, the Special Rapporteur
suggested that the Comm ssion should study the precise limts of the
di scretionary power of the predecessor State to deprive of its nationality the
i nhabitants of the territory it has lost'® in cases of State succession in which
t he predecessor State continues to exist after the territorial change, such as
secession and transfer of part of a territory.

(13) The Working Goup concluded, on a prelimnary basis, that the
nationality of some categories of individuals defined in its report should not
be affected by State succession and that, in principle, the predecessor State
shoul d have the obligation not to withdraw its nationality fromthose persons. "’

(14) This prelimnary conclusion of the Wrking Goup was al so supported by
sonme representatives in the Sixth Conmittee. '8

(15) The Working Goup also defined, on a prelimnary basis, the categories
of persons from whomthe predecessor State should be entitled to withdraw its
nationality, provided that such withdrawal of nationality did not result in
statel essness. ' |t further concluded that the right of the predecessor State
to withdraw its nationality fromthe categories of persons nentioned in
paragraph 12 of its report could not be exercised until a person had acquired
the nationality of the successor State.

175 See A/ CN. 4/ 480, para. (31) of the conmentary to draft article 17.

176 See the first report, A/CN. 4/467, para. 106, and Oficial Records of the
General Assenbly, Fiftieth Session, Supplenent No. 10 (A/50/10), para. 160.

" Official Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), annex, para. 11.

178 A/ CN. 4/ 472/ Add. 1, para. 21.

9 Official Records of the General Assenbly, Fiftieth Session, Suppl enent
No. 10 (A/50/10), annex, para. 12.
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(16) During the debate in the Sixth Cormttee, no coments were made on the
right of the predecessor State to withdraw its nationality fromcertain
categories of persons and the conditions for such w thdrawal .

(17) Paragraph 1 of draft article 24 reflects the conclusions of the
Wirking Goup. Although it is rather laconic, it covers the same categories of
persons spelled out explicitly in paragraph 11 of the prelimnary report of the
Wirking Goup. Sinply stated, the predecessor State may not use separation of
part of its territory as a justification for withdrawing its nationality from
persons having their habitual residence either inits territory or in a third
State. Moreover, where the predecessor State is a State in which the category
of secondary nationality of constituent entities existed, it may not w thdraw
its nationality from persons who have their habitual residence in a third State
or in a successor State if they had the secondary nationality of an entity that
remai ned part of the predecessor State. O course, the effects of the rule in
paragraph 1 nay be altered by the exercise of the right of option to which sone
of these persons are entitled according to article 25.

(18) Paragraph 2 is an expression of the Wrking Goup's conclusion in
paragraph 13 of its prelimnary report that the right of the successor State to
grant its nationality to certain categories of persons is the corollary of the
obligation of the predecessor State to withdraw its nationality fromthose same
persons and that the withdrawal of the predecessor State's nationality nust not
be effective before such persons acquire the nationality of the successor State.
There is, however, no reason for such suspension of the predecessor's right to
withdraw its nationality fromthose persons when they have the nationality of a
third State and, accordingly, the withdrawal does not result in statel essness,
not even tenporarily.

Article 25

Ganting of the right of option by the
predecessor and the successor States

The predecessor and successor States shall grant a right of
option to all persons concerned covered by the provisions of
articles 23 and 24, paragraph 1, who would be entitled to have the
nationality of both the predecessor and successor States or of two or
nore successor States.

Comment ary

(1) There are numerous cases in State practice where a right of option was
granted in case of separation of part of the territory, nostly between the
nationality of the predecessor State and that of the successor State. Severa
such exanpl es have already been referred to above. Relevant provisions include
article 106 of the Peace Treaty of Versailles, relating to the Free City of
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Danzig; 8 articles 78 and 80 of the Peace Treaty of Saint-Gernain-en-Laye; 8
articles 3 and 4 of the Treaty of Versailles with Poland;®® articles 3 and 4 of
the Treaty of Saint-Germain-en-Laye with Czechosl ovakia; ¥ articles 3 and 4 of
the Treaty of Saint-Germain-en-Laye with the Serb-Croat-Slovene State; ® as wel |
as articles 3 and 4 of the Treaty of Paris with Romani a. !

(2) As nentioned above, non-Bengal ese residents of Bangl adesh were granted
the right to elect to retain the nationality of Pakistan or to make a
declaration to acquire the nationality of Bangl adesh. 8

(3) The provision of the Law on Nationality of the Russian Federation
concerning the right of persons who retained its nationality ex |l ege to decline
such nationality is nentioned above. ' The Law, however, also stipulated that
former nationals of the USSR who did not retain Russian nationality ex |ege
could opt for such nationality. Article 18, paragraph (g), provided that
citizens of the USSR having their permanent residence in the territory of the
other republics of the USSR as at 1 Septenber 1991, and those who had taken up
residence in the territory of the Russian Federation after 6 February 1992
could be registered as Russian citizens under a sinplified procedure if they had

180 Materials on succession of States, op. cit., p. 489. See also
A/ CN. 4/ 480, para. (13) of the conmentary to draft articles 7 and 8.

181 Materials on succession of States, pp. 497-498. See al so A/ CN. 4/ 480,
paras. (14) and (16) of the commentary to draft articles 7 and 8. It is also
worth noting that article 81 provided:

"The Hi gh Contracting Parties undertake to put no hindrance in the way
of the exercise of the right which the persons concerned have under the
present Treaty, or under treaties concluded by the Allied and Associ ated
Powers with Gernmany, Hungary or Russia, or between any of the Alied and
Associ ated Powers thensel ves, to choose any other nationality which may be
open to them"

Materi al s on succession of States, p. 498.

182 G F. de Martens, Nouveau recueil général de traités, third series,
vol. X1, p. 505.

183 | pbid., pp. 514-515.

184 | pbid., p. 524.

18 | pbid., p. 531.

186 See para. (8) of the commentary to draft article 23.

187 See para. (3) of the commentary to draft article 24.
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made a declaration to that effect by 6 February 1995 [this period was
subsequent|ly extended to 31 Decenber 2000]. 188

(4) Simlarly, as discussed above, ¥ the Law on G tizenship of Ukraine
provided for the possibility to decline WUkrainian nationality. Furthernore,
paragraph (2) of article 2 stipulated that the followi ng were also citizens of
Ukr ai ne:

"(2) The persons who are civil servants, who are conscripted to a
mlitary service, who study abroad or who lawfully left for abroad and are
per manent residents in another country provided they were born in Ukraine
or have proved that before |eaving for abroad, they had permanently resided
in Ukraine, who are not citizens of other States and not later than five
years after enactnent of this Law express their desire to becone citizens
of Wkraine ...". 10

(5) It may also be useful to recall the above-nentioned docunents dealing
with nationality issues in relation to decol oni zati on whi ch contai ned provisions
on the right of option, such as section 2 of the First Schedule to the Burnma
| ndependence Act!®* and article 4 of the Convention on Nationality between France
and Viet Nam signed at Saigon on 16 August 1955. 12

(6) The Venice Declaration contains sone provisions on the right of option
whi ch seemto be applicable also in the case of separation of part of the
territory of a predecessor State.!%

(7) The Working Goup's conclusions concerning the right of option are
contai ned in paragraph 14 of its prelimnary report, which lists severa
categories of persons to whom such right should be granted by the predecessor
and successor States. However, since the Wrking Goup later fornulated the
conditions for the granting of the right of option in nore general terns, which
are reflected in paragraph 1 of draft article 7, the Special Rapporteur proposes
an article inspired by this general provision rather than based on the
prelimnary detail ed conclusions of the Wrking G oup

188 See the reply by the Russian Federation to the questionnaire transmtted
by the Venice Comm ssion on the consequences of State succession for
nationality, document CDL-NAT (95) 2.

189 See para. (12) of the commentary to draft article 23.

19 See the materials submitted by Ukraine.

191 Materials on succession of States, op. cit., p. 145. See A/ CN. 4/480,
para. (23) of the commentary to draft articles 7 and 8.

192 Materials on succession of States, p. 447. See also A/ CN. 4/480,
para. (27) of the comentary to draft articles 7 and 8.

193 See A/ CN. 4/ 480, para. (32) of the conmentary to draft article 17.
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(8) Draft article 25 recognizes a right of option for all persons who, by
virtue of the application of draft articles 23 and 24, paragraph 1, woul d be
entitled to the nationality of both the predecessor and successor States or of
two or nore successor States. The purpose of this draft article is to give
effect, in the event of separation of part of the territory, to the general
provisions in draft article 7, paragraph 1. It does not aimat precluding dual
or nultiple nationality - a matter to be decided by each individual State.

(9) Draft article 25 does not contain a provision anal ogous to paragraph 2
of article 21. Indeed, the continued existence of the predecessor State and its
duty not to withdraw its nationality from persons concerned before they acquire
the nationality of the successor State obviates the need for such a provision.



