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Chai rperson's sunmmary

1. The Open-ended Worki ng Group of the Conm ssion on the Status of Wnen on
t he El aboration of an Optional Protocol to the Convention on the Elimnation of
Al Fornms of Discrimnmnation against Wnen held __ informal neetings to consider
t he Chai rperson's non-paper on an optional protocol, contained in docunent
E/CN.6/1997/ WS L.1. The Wrking Goup requested the Chairperson to prepare a
summary of the discussions held during the informal nmeetings for inclusion in
the report of the Wrking G oup.

2. Thr oughout the informal neetings, the Wrking Goup benefited fromthe
coments of and replies to questions by Ms. Silvia Cartwight, a representative
of the Committee on the Elimnation of Discrimnation agai nst Wnen who
participated in the Wirking Goup as a resource person in accordance with
Econom ¢ and Soci al Council decision 1996/241. She explained the Commttee's
current working methods and the responsibilities entrusted to it in accordance
with article 17 of the Convention.

3. Wth the agreement of the Working Goup, the Chairperson also called on
non- gover nmental and intergovernnental organizations to nake statenments on the
substance of a matter.

4. The following reflects the Chairperson's understandi ng of the discussions
of the Wrking Group on the draft contained in docunent E/ CN. 6/1997/WH L. 1,
arranged on an article-by-article basis. The Chairperson wi shes to note that,
since no agreenent has yet been reached in the Wrking Goup on the question of
standing and on the term nol ogy regardi ng conpl ai nants, any such references in
the following summary are without prejudice to the final outconme of the work of
t he Worki ng Group.
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Preambl e

5. The Working G oup agreed that the optional protocol would be preceded by a
preanbl e. Many del egati ons expressed a preference for a short, succinct
preanble. Since the preanble woul d be expected to reflect the content of the
optional protocol, it was agreed to revert to it once the body of the optiona
protocol had been agreed upon.

Article 1

6. Many del egati ons expressed a preference for a concise article 1, limted to
the question of the Commttee's conpetence to receive and consi der

comuni cations, as proposed in docunent E/CN. 6/1997/ W3 L.1. The Wrking G oup
agreed ad referendumto that, although sonme had felt that the article should be
expanded to address al so the question of standing. The addition of a reference
t hat communi cati ons woul d be submitted in accordance with the provisions of the
present protocol received support.

7. VWi | e sone del egati ons had expressed a preference for maintaining a
separ at e subpar agraph which woul d make it explicit that no comuni cations were
to be received concerning a State party which was not a party to the protocol
the Working G oup agreed that such a provision was redundant and coul d be
del et ed

Article 2
8. Sone del egati ons expressed support for the formulation in docunment
E/ CN. 6/ 1997/ WZ L. 1 which would facilitate access to the communi cati ons procedure
by a potentially broad range of conplainants. It was seen as a vehicle to
overcone obstacles, such as illiteracy and poverty, frequently faced by wonen in

accessing international procedures of redress for human rights violations. Sone
del egations noted that the article should address two issues - nanely, who was
entitled to submt a communication, and secondly, the scope of rights within the
Committee' s conpetence.

9. Various options for dealing with the question of who had standing were
proposed. It was proposed that the article, in two subparagraphs, should
address victinms (i.e., those whose rights had allegedly been violated). Sone
del egati ons suggested that those rights should be directly violated. A second
subpar agraph shoul d i ndi cate who m ght submit communi cati ons on behalf of a
victimor victinms. QOhers suggested that the article should incorporate a third
conponent and provi de those "having sufficient interest" but who were neither
direct victinms of a violation nor acting on their behalf with the right to
subnmit a communi cation

10. Sone del egations favoured the approach of the first Optional Protocol to
the International Covenant on Gvil and Political Rights which grants standing
to individuals only. GOhers envisaged the possibility of standing for groups of
i ndi vi dual s, which was incorporated in the Covention on the Elimnation of A
Fornms of Racial Discrimnation, but not for groups per se. QOhers were in
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favour of allow ng comunications fromindividuals and groups, and other
del egations wi shed to include the possibility of comrunications from
organi zati ons.

11. Those favouring standing for individuals or groups of individuals only
argued that the main purpose of an optional protocol to CEDAWshould be to
provide a renedy for violations of the rights of individuals. They expressed
the view that groups or organizations, as such, were not the holders of human
rights and could not be direct victins of a violation of the Convention. They
i ndicated that only identifiable individuals conprising the group or

organi zation were victins of a violation and thus be entitled to submt a
conmuni cati on.

12. Sone del egations were of the view that organi zati ons should be granted the
right to submt communications but that the groups or organizations entitled to
do so should be limted to, for exanple, groups or organizations with an
interest in wonen's rights. Ohers noted that such a limtation would exclude
comuni cations from many organi zations that do not specialize in wonen's issues
but which might initiate inportant conmmunications.

13. Sone del egations supported the inclusion in article 2 of standing for
representatives of alleged victins and suggested that there should be a
possibility for communications to be submitted on behalf of a victimor victins.
A nunber of del egations noted that there was no need to make explicit provision
for representation in the optional protocol, since such a right was
automatically part of the right to conplain. The formulation found in other
instruments providing for the subm ssion of a comunication "on behalf of" an

i ndi vi dual or individuals enconpassed situations where the individual was not in
a position to submt a communication. Sonme del egations suggested that the right
of communi cati on shoul d be confined to victinms and that subm ssion of

comuni cations on behal f of victinms should be allowed in exceptional cases only.
O her del egations suggested that the question of whether victinms could be
represented by third parties in the absence of their consent shoul d be
consi der ed.

14. Sone del egations suggested that allow ng groups with sufficient interest to
subm t comuni cati ons woul d address situations where groups of wonen - for
exanpl e, wonen who had been trafficked - had suffered violations. It was also
suggest ed that such a procedure could also be of value in the light of the many
obst acl es wonen faced in effectively using available nmeans for claimng their
rights. A nunmber of del egations were doubtful whether those with "sufficient
interest" in the matter but who were not directly affected or acting on behal f

of an individual or individuals directly affected should be entitled to subnit
conmuni cati ons.

15. Sone del egations favoured the inclusion of standing for groups with
sufficient interest in order to address system c and w despread situations of
violations of wonen's rights. Such communi cations could potentially benefit

| arge nunbers of wonen but without identifying a specific group of victins.

O hers noted that, in their view, the main purpose of a comunications procedure
was to deal with violations of the rights of individuals and thus they did not
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favour such an expansion of standing. Such situations, it was felt, mght be
better addressed through an inquiry procedure.

16. Many del egations supported the view that conmuni cations would need to
allege a violation of rights contained in the Convention. her del egations
were in favour of adding that failure of the State party to conply with its

obl i gations under the Convention should also provide a basis for submtting a
comuni cation. Sone del egati ons suggested that that woul d enphasi ze the

conpr ehensi ve framework of the Convention which covered a broad range of rights,
thus making it a tool for addressing system c¢ and structural causes of

di scrimnation.

17. Sone del egations argued that a failure to conply with the obligations in
t he Convention was a violation of rights and therefore saw no need for its
explicit inclusion. The point was nade that it was unusual for individuals to
subm t comunications regarding the failure of States parties to conply with
obl i gations under the Convention

18. Sone del egations pointed out that the scope of the Convention covered nore
than clearly identifiable rights of individuals. Inclusion of a failure-to-
conply provision would nmake it clear that the Conmttee was enpowered to dea
not only with situations of direct violations but also with failures of States
parties to take neasures to inplenent the Convention. It was also noted that,
instead of referring to failure of States parties to conply with obligations,
reference to the fact that violations could arise fromeither acts or om ssions
woul d be sufficient to cover that concern

19. A nunber of delegations noted that only victinms subject to the jurisdiction
of the State party should be entitled to submt a conmuni cation. Many

del egations stressed the fact that wonen refugees and m grant wonen woul d be

i ncluded within that category.

20. While sone del egations favoured inclusion of a reference in article 2 to
the requirement of exhaustion of domestic renedies as a precondition to

subm ssi on of a communication, others argued that all admssibility criteria
ought to be contained in a later article - nanely, article 4.

Article 3

21. Many del egations expressed support for the fornulation proposed in docunment
E/CN.6/1997/WF L.1 as it was simlar to | anguage used in conparabl e existing

i nternational procedures. Some del egations noted that inclusion of |anguage
requiring transm ssion of adm ssible comunications to the State party concerned
was dealt with in a later article and thus did not need to be addressed at the
current stage. The Working G oup adopted the article ad referendum

Article 4

22. In considering adm ssibility criteria, many del egati ons expressed support
for an approach which would place the optional protocol on an equal footing with

/...
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simlar international procedures. They noted that a higher admssibility
threshol d than in other procedures would be discrimnatory to wonen.

23. The Wirking G oup considered the possibility of conbining all admssibility
criteria - i.e., articles 3 and 4 - into one single article. It was, however,
found that the criteria contained in article 3 were preconditions of
receivability of a communication rather than admissibility criteria

strictu sensu.

24. The Wrking Goup attenpted to conbine the admissibility criteria of
article 4 under one chapeau but found that to be difficult. Many del egations
expressed support for the formulation contained in article 4 (1) of docunent
E/CN. 6/1997/WF L.1. 1t was noted that a fornulation which would require the
Conmittee itself to ascertain whether certain criteria were net was potentially
too burdensome. Therefore, a formulation should be sought in the chapeau which
woul d I ead to a declaration of inadnmssibility on the face of the comunication

25. The Working Group agreed ad referendum on the inclusion of a nunber of

adm ssibility criteria, including the follow ng: that a comunication not be

i nconpatible with the provisions of the Convention; that it not be an abuse of
the right to submit a communi cation; and that avail able domestic renedies be
exhausted. To the third, sone del egati ons suggested the addition of the notion
t hat such exhaustion be determ ned in accordance with generally recognized rul es
of international |aw, whereas others felt that a nore specific qualification
shoul d be added whi ch woul d cover the ineffectiveness or undue prol ongation of
such domestic renedies. Ohers noted that no qualification should be added. It
was al so suggested that it should be the duty of the petitioner to establish the
i neffectiveness of donestic renedies.

26. Sone del egations suggested that a criterion covering nmanifestly ill-founded
comuni cations be included. A nunber of del egations noted that such a
criterion, while found in a nunmber of regional instrunments, was not to be found
in any conparable international procedure. While sone del egations proposed the
addition of obviously political nmotivation as a criterion of inadmssibility,
many ot hers suggested that that was a particul ar exanpl e of an abuse of the
right to submt a communication and argued that specificity was unnecessary.

O her del egations argued that the subm ssion of unfounded accusati ons and
distorted facts forned the core of an abuse of the right to petition granted
under an optional protocol of that nature and should thus be explicitly included
as inadmssibility criteria.

27. \Wile sone del egations proposed the inclusion of an adnmssibility criterion
covering the non-retroactive applicability of the optional protocol, other

del egations argued that, by definition, international treaties were
non-retroactive and the inclusion of such a criterion was unnecessary. A nunber
of del egations pointed out that violations that continued after the entry into
force of the optional protocol were not affected by the principle of
non-retroactivity.

28. The Wirking Goup agreed ad referendumto include a criterion covering
inadm ssibility for reasons of duplication of procedures. |In that regard, some
del egati ons considered that only a sinmultaneous exam nation by a procedure of

/...
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i nternational investigation or settlenment should be precluded, whereas others
argued that both the sinultaneous and a subsequent exam nation of the nmatter
shoul d be precluded. The point was nmade that since the adoption of the first
optional protocol to the International Covenant on Gvil and Political Rights,
whi ch precl uded simultaneous exam nation only, other simlar procedures had
entered into force, thus justifying the exclusion of both a sinmultaneous and a
subsequent, exam nation of the same nmatter. Sone del egati ons argued t hat
comuni cations coul d be brought which mght fall within the conpetence of
different treaty bodi es or where gender issues were only one aspect of a
comunication. In that regard, the role of the Secretariat in registering and
channel I i ng comunications to treaty bodi es was not ed.

29. The point was made that consideration of a comunication by any other

i nternational procedure should be precluded fromthe nonment such a communication
had been taken note of by an international procedure. Sone del egations

enphasi zed the need for coordination anong international human rights

nmechani sns.

30. The Wirking Group agreed that it would be inappropriate to provide the
Committee with the conpetence to determ ne that another procedure of
international investigation or settlenment was unduly prolonged. Sone

del egati ons suggested that a reference to the Conmttee's own prior

consi deration of the sane, or of substantially the same, matter shoul d be
included as a ground of inadmssibility. Ohers suggested that that woul d be
unnecessary since such cases would be covered under the abuse of the right to
subnmit a communi cation

31. Sonme del egations suggested that the principles of objectivity and
inmpartiality, which were widely accepted in the field of human rights, should be
included as a criterion of admssibility. Oher delegations noted that they
could not agree to the inclusion of an adm ssibility criterion addressing
principles of objectivity and inpartiality.

Article 5

32. Many del egations were in favour of an explicit inclusion of a provision
relating to interimneasures in the optional protocol since such a provision was
in accordance with the current practice of simlar international procedures.
They considered that its inclusion in the optional protocol would constitute a
progressive codification of international human rights |law and woul d add to the
transparency of the procedure. Sone del egations recalled that interimneasures
were addressed in the rules of procedure of other international procedures and
suggested that it be left to the Commttee to include that matter in its rules
of procedure.

33. Many del egations expressed a preference for | anguage whi ch woul d enabl e t he
Committee to "recomend" such neasures, as opposed to requesting them as
currently forrmulated in docunment E/CN.6/1997/WHF L.1. Oher del egati ons pointed
out that the use of the term"recomend" would differ fromthe | anguage used in
the practice of other treaty bodies and, therefore, the term"request" should be
retained. Several delegations noted that interimnmeasures were of an
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extraordi nary nature, simlar to conparable neasures in many donestic | ega
systens and, as such, were likely to be used sparingly.

34. Many del egations suggested deletion of the term"preservation of the status
quo" as it was unclear and inplicitly contained in the concept of avoi dance of
irreparable harm Qher del egations argued that the preservation of the status
gquo was a well-known concept in donestic |aw, which conplenented the concept of
avoi dance of irreparable harm Several del egations noted that other treaty
bodi es used the term "danage", as opposed to the term"harnt in docunent

E/ CN. 6/ 1997/ WZ L. 1, and suggested that the two terns be clarified further

35. A nunber of del egations noted that a request for interimneasures m ght
suggest prejudgenent of the outcome of the consideration of a communication
Sone del egations noted that a request for interimnmeasures would not in any way
inmply a determ nation on the nmerits of a comunication or, as the case may be,
of its admi ssibility. They proposed the addition of a paragraph which woul d
nmake that explicit.

36. As to the inclusion of a provision which would call on the State party to
act in accordance with the Cormittee's request for interimneasures

(article 5 (2)), many del egations considered that the formulation for such a
provision woul d need to be carefully considered. Many del egati ons expressed a
preference for deleting the provision altogether, rather than for a
reformul ati on of the existing | anguage.

Article 6

37. The CEDAWresource person noted the vul nerability of conplainants of
violations of rights and the particular risks to wonen in that regard. Sone

del egati ons expressed support for the fornulation as contained in article 6 (1)
of docunent E/CN.6/1997/WHF L.1. Oher del egations recogni zed the need to revea
the victims identity to the State party concerned in order to enable the State
party to provide explanations to the Coomittee and a renedy to the conpl ai nant.
Theref ore, they suggested that the revelation of the person's identity should be
the rule, as know edge of the identity of the author by the State party was
essential for providing an effective renedy. Sone del egations stated that the
conpl ai nant's express consent prior to revealing her identity was essential to
the procedure, especially to ensure the petitioner's safety and to protect her
fromreprisals. Oher delegations noted that the need for protecting the victim
coul d be addressed by withhol ding her identity tenporarily during the period of
interimneasures. Qhers considered that permanent withhol ding of the author's
identity would need to be the exception. Sone del egati ons suggested that such
exception could be addressed in the Committee's rules of procedure.

38. Sone del egations proposed that, rather than requiring the victims express
consent prior to revealing her identity to the State party, the victimshould be
required to object to the revelation of her identity expressly.

39. Wile sone del egations argued for deletion of the first part of
article 6 (1) as being superfluous, other del egations noted that the sentence
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reflected a carefully bal anced sequence in the timng of the steps the Committee
woul d take in the consideration of conmunications.

40. It was pointed out that in a nunber of articles of docunent

E/CN 6/ 1997/ W& L. 1 reference was nade to "the author", whereas simlar
instruments use the terms "individual" or "petitioner", and it was suggested
that those terns be used. Sone del egations suggested that "victin be used
either in addition to or instead of "author". It was noted that the decision on
the question of standing in article 2 would determ ne which term shoul d be used
consi stently throughout the protocol

41. As to tine limts for subm ssion of information by the State party to the
Committee on a transmtted communi cati on, sone del egations were in favour of
three nonths, whereas others expressed a preference for six nonths.

42. Some del egations wel coned the explicit inclusion of a provision in the
optional protocol allowing a settlenent at any tinme before a decision on the
nerits by the Conmttee. Noting the coments of the CEDAW resource person wth
regard to the constructive role of the CEDAW Comittee, sone del egations

wel coned the inclusion of such a provision as a nodern neans of dispute
resolution and as encouraging a friendly settlenment between the parties. Wile
a settlement woul d be based on a full disclosure of facts by both parties, there
woul d be no expression of views by the Conmttee but instead a statement of a
successful resolution of an issue. Oher delegations pointed out that the
Committee's potential role as nmediator might prevent it fromplaying its proper
rol e under a comunications procedure. They suggested that it should be left to
the Conmttee to address such a role in its rules of procedure. Support was
expressed for the addition of |anguage which would allow the Comrittee to
indicate clearly that a settlenment had been reached in a natter.

Article 7

43. Sone del egations proposed the deletion of any reference to "other sources"
of information. Sonme noted that other sources of information could, if so
desired, be channelled into the process through cooperation with either the
State party or the author, thus making broadeni ng access to other sources of

i nformation unnecessary. |t was suggested that that could be left to the
Committee to include in its rules of procedure, as was the case with other
treaty bodies. Oher delegations pointed out that a certain specificity with
regard to such other sources of information m ght be necessary and proposed to
limt it to information available fromUnited Nations sources - for exanple, the
reports of special rapporteurs in the field of human rights. Still other

del egati ons expressed support for maintaining the paragraph in its current
formulation, without restrictions, referring in particular to the explanations
of the CEDAWTresource person in that regard. They noted that any information
obtai ned from ot her sources would, in any case, be transnmtted to both parties
for comment.

44, Wi le many del egations favoured the use of witten information only in the
exam nati on of a communication, sonme suggested that that issue should be left to
the Conmttee to determine. Oal testinony should be permitted, if the



E/ CN. 6/ 1997/ WH L. 4
Engl i sh
Page 9

Committee so decided. The point was nmade that the fornulation that information

woul d be made available to the Commttee by "or on behalf of" the author and the
State party suggested that unrelated third parties would be entitled to provide

i nformation, which could make the process potentially overwhel m ng; the

formul ation thus needed to be further considered.

45. The Working Group agreed ad referendumon article 7 (2) of docunent
E/ CN. 6/ 1997/ W& L. 1.

46. Wil e many del egations expressed support for the formulation contained in
article 7 (3) of document E/CN. 6/1997/WZ L.1, other del egations noted that no
ref erence should be made either to the adoption by the Comrittee of its views or
to its recomendations. 1In that regard it was noted by sone del egati ons that
the current formulation reflected the sequence of actions taken by the Conmittee
and established practice of other treaty bodies. They also pointed out that the
paragraph dealt with the conclusion of the Conmttee's exam nation of a
comunication - i.e., after the State party had been given the opportunity to
subnmit its comments and infornation to the Comitt ee.

47. Sone del egations proposed the addition of a paragraph which would allow the
State party concerned to participate in proceedings before the Commttee, in
accordance with the practice under certain international conventions. O her

del egations noted that the procedures referred to were of a different type -
i.e., inter-State procedures, rather than communications procedures. They could
t herefore not support such a proposal. They enphasized that the practice of
sim |l ar mechanisnms was essentially witten in nature. Sonme del egations noted
that if there were to be a provision allowing oral presentation by the State
party, the same right would need to be granted to the petitioner in order to
ensure equality in arns.

Article 8

48. Wil e several del egations expressed support for the article as contained in
docunment E/CN. 6/1997/WH L. 1, other del egations considered that the inclusion of
such a provision in the optional protocol would represent a nmgjor step which
needed careful consideration. Still other del egations considered the article to
be redundant and proposed its del etion, doubting the appropriateness of a

provi sion which would allow the Conmttee to request States parties to take
speci fic remedial neasures. Several delegations noted that States parties were,
in any case, under an obligation to renmedy violations, and therefore saw no
reason for explicitly including such a provision in the optional protocol

49. Sone del egations noted that the essence of article 8 (1) was al ready
reflected in article 7 (3) of docunment E/CN. 6/1997/WF L.1 and shoul d therefore
be nerged with it. 1t was al so suggested by sone del egations that the question
of remedi al measures should be regulated in the Committee's rules of procedure
and left to the practice of the Committee.

50. Several delegations were in favour of maintaining explicit |anguage
regarding the State party's obligation to provide an appropri ate renedy,
i ncl udi ng adequate reparation. They pointed out that the inclusion of such a

l...
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provision in the optional protocol would be a contribution by the Wrking G oup
to the progressive devel opnment of international law with regard to the right to
reparation for human rights viol ations.

51. Many del egati ons expressed support for the intent reflected in

article 8 (3) of docunent E/CN. 6/1997/WHF L.1, which would build on the existing
practice under simlar existing procedures of continuing dial ogue between the
Committee and the State party after the determ nation of a comrunication and the
finding of a violation. At the sane time, several del egations suggested that
the intent of the provision be added to article 7, in a newarticle 7 (4),

rather than remaining in article 8.

52. Several del egations expressed their concern that the proposal on follow up
to concl uded communi cati ons mght establish a parallel procedure to the
reporting procedure in article 18 of the Convention and that that should be

avoi ded. They suggested that the State party ought to be given an opportunity
to provide its coments on the Committee's views with regard to a concl uded
comuni cation, so as to allow for a reflection of a State party's potentia

di sagreement with the Committee's views in the Conmttee's annual report. O her
del egations noted that States parties would be requested to provide their
coments and information at all of the various stages of the consideration of a
conmuni cati on.

53. Sone del egati ons suggested that any foll ow up, including follow up on
neasures taken by the State party, should be included in the periodic reports of
that State party. Oher delegations noted that the reporting procedure and the
comuni cati ons procedure under an optional protocol, including any followup to
the views of the Commttee, were two separate procedures which ought to be kept
separate. The long period of tinme between periodic reports would make any

foll owup to comruni cations through the reporting process | ess neaningf ul

Article 9

54. Several del egations underlined the inmportance of including a conplete

foll owup nechanismin the optional protocol, noting that the absence of such a
nechani smwas consi dered a weakness in simlar existing procedures. The
resource person for the Convention on the Elimnation of Al Forms of

Di scrimnation agai nst Wmen (CEDAW underlined the inportance of a continuing
and constructive di al ogue between the Conmttee and the State party.

55. As to the differences between the provisions contained in articles 8 (3)
and 9 (2), it was pointed out that article 8 (3) dealt with the short-term

foll owup, whereas 9 (2) would cover ongoing and |long-termnonitoring by the
Committee in the framework of the reporting procedure of a situation that had
given rise to a violation. 1In that regard, sone del egations noted that parallel
over | appi ng procedures should be avoided and that followup to the

comuni cations procedure should be limted to the steps proposed in

article 9 (2), with a deletion of article 8 (3). Noting the different

obj ectives of articles 8 (3), 9 (1), and 9 (2), several del egations supported
the separate retention of the three provisions.



E/ CN. 6/ 1997/ WH L. 4
Engl i sh
Page 11

56. Several del egations were in favour of retaining the provisions of article 9
and stressed the inportance of a dial ogue between the Cormittee and the State
party as a means of ensuring added protection to the individual in the short and
long term Sone noted that the term"discuss" used in article 9 (1) was not
entirely clear as it seemed to suggest an oral discussion between the Committee
and the State party, which was not considered to be desirable or intended.
Several del egations pointed out that article 8 (3) should be maintained as a
mandatory short-termfollowup to the Conmttee's views on a comuni cati on,
whereas article 9 (1) and (2) would cover further dialogue, if appropriate,
possibly in the framework of the reporting procedure. Sone del egations
suggest ed deletion of article 9 (1), in light of doubts raised in conjunction
with the appropriateness of article 8 and because it raised major issues of
jurisdiction and sovereignty.

57. While agreeing on the need for a clear and sinple nechani sm del egations

al so highlighted the need to strive for an effective nmechani sm whi ch woul d

i nclude followup on the steps taken by States parties in the light of views and
reconmendat i ons adopted by the Committee regarding a comunication

Articles 10 and 11

58. Many del egations expressed support for articles 10 and 11, noting that the
procedure woul d all ow the Committee to focus on the root causes of

di scrimnation and woul d be val uabl e in those cases where individual victins who
suffered over and above ot her wonen could not be identified. Sone del egations
suggested the inclusion of an article that, like article 20 of the Convention
agai nst Torture and Other Cruel, |nhuman or Degrading Treatnent, should allow
the Conmttee, with the agreenent of the State party, to visit its territory
Wi | e several del egations suggested that the tinme-frane in which the State party
shoul d be obliged to respond with its observations to the Committee should be
si x nmonths, nost del egati ons envi saged a three-nonth peri od.

59. Several delegations indicated that any protocol to the Convention should be
confined to providing an individual communications procedure only and not
contain the inquiry procedure envisaged in articles 10 and 11 of docunent
E/CN. 6/ 1997/ WF L. 1. In so doing they suggested that the procedure coul d be
unnecessarily confrontational, could require significant human and financia
resources, and was appropriate only in the context of torture. Sone del egations
guestioned the efficacy of an inquiry procedure of a |legal nature under an
optional protocol to deal with serious and/or systenmatic violations. They
suggest ed that such situations mght require a nore political approach - for
exanpl e, through the nmechani snms of the Conmi ssion on Hunan Rights and the

Conmi ssion on the Status of Wnen.

60. Sone del egations requested further clarification on the sources of
information that would trigger the process and how the veracity of that

i nformation woul d be assessed. QOhers pointed to the capacity of the procedure
to encourage dial ogue between the State party and the Conmittee and suggested
that the notion of the "cooperation" of the State party shoul d be incorporated
into the procedure.



E/ CN. 6/ 1997/ WH L. 4
Engl i sh
Page 12

61. A nunber of del egations suggested that the procedure should be avail abl e
where the violation was both serious and systematic. Sone argued in favour of a
provision in the protocol that would allow the State party to "opt out” of an
obligation to submt itself to the inquiry procedure, whereas others did not
favour such a provision

Article 12

62. Although sone del egations were of the viewthat article 12 of docunent

E/ CN. 6/ 1997/ W5 L. 1 was not required in the protocol because any State that had
ratified or acceded to the Convention and the protocol would be obliged to
ensure that the procedures in the protocol could be accessed by all persons
under its jurisdiction, nost del egations supported the inclusion of an article
that captured the spirit of article 12. Many del egati ons supported the
reformul ation of the provision in article 12 (a) in a positive way so as to
pronote the relationship of the Conmttee and States parties.

Article 13

63. The Wirking Goup adopted ad referendumarticle 13, as contained in
document E/CN. 6/1997/WH L. 1.

Article 14

64. Although sone del egations suggested that article 14, which would require
States parties to make the protocol and its procedures known in their countries,
was unnecessary since international treaties ratified or acceded to by nany
States were publicized in official gazettes, many del egati ons were in agreenent
with the spirit of the article, which a nunber noted was included in the rules
of procedure of other bodies with simlar proceedings. Sone del egations
believed that the views of the Committee should be made known to the public by
the State party only. A nunber of del egations suggested the refornul ation of
the article to require the State party to nake the protocol and its procedures
wi del y known, while others suggested that it m ght be unduly burdensone for the
State party to be required to publicize the Committee's views on individua
comuni cations and inquiries.

Article 15

65. Sone del egations doubted the necessity for the inclusion of the article
whi ch woul d give the Committee the power to develop its own rules of procedure

with regard to the procedures el aborated in the optional protocol. They noted
that such a power was to be found in article 19 of the Convention on the
Elimnation of All Forns of Discrimnation against Wnen. |t was noted that a

provision relating to rules of procedure was to be found in article 39 (2) of
the International Covenant on Gvil and Political Rights but not inits first
Optional Protocol and that, while it mght not be necessary to include such an
article, the article provided useful clarity.
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Article 16

66. Although there was sonme support for the article, a nunber of del egations
suggested that a specific provision relating to the neeting tine of the
Committee so as to allow it to carry out its functions under the protocol, as
proposed in article 16 of document E/CN 6/1997/WF L.1, was inappropriate and
linked to resourcing of the proposed protocol. Sone del egations suggested that
the provision should indicate that the Committee should nmeet for such a period
as was necessary within its agenda to carry out its functions under the

pr ot ocol

Article 17

67. Many del egations were satisfied with article 17 as drafted in docunent

E/ CN. 6/ 1997/ W& L. 1 whi ch addressed signature, accession to and ratification of
the optional protocol. Sone del egati ons suggested techni cal anendnents relating
to drafting and agreed that those issues should be resolved in the |ight of

| egal opi nion.

Article 18

68. Many del egations were of the view that the optional protocol should enter
into force after the fifth instrument of ratification or accessi on was | odged
with the Secretary-CGeneral so that victinms would be able to take early advant age
of its procedures. Ohers suggested that w de acceptance of the optiona
protocol was of value and that the threshold should be 10 States parties, while
a nunber were of the view that 20 shoul d be required.

Article 19

69. Sone del egations suggested that article 19 inappropriately sought to extend
the jurisdictional reach of the Convention and should therefore be deleted. It
was suggested that it be refornmulated to indicate that the provisions of the
protocol extend to the jurisdiction of a State party without any limtations or
exceptions, while a nunmber of del egations suggested that the fornulation in
document E/CN.6/1997/WH L.1 was acceptable. Sone del egati ons doubted the
necessity for the article, and many del egati ons requested further information on
the legal inplications of the proposal

Article 20

70. A nunber of del egations pointed out that the Vienna Convention on the Law
of Treaties allowed reservations but prohibited any reservation which was
contrary to the object and purpose of a treaty. A nunmber of del egations
supported the inclusion of article 20 which precluded any reservations to the
optional protocol, noting that the Vienna Convention on the Law of Treaties
permitted such an article. It was suggested that the inclusion of the article
was consistent with existing international practice and woul d be appropriate for

/...
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a nodern instrunent designed for the twenty-first century. It was pointed out
that the opportunity of States parties to choose not to submt to the inquiry
procedure envisaged in articles 10 and 11 of document E/CN.6/1997/WH L.1 could
be addressed by way of an opt-out provision. Several del egations suggested that
the optional protocol should not include an article concerning reservations. It
was pointed out that, in any event, reservations to the protocol could not
affect the obligations undertaken by a State party as party to the Convention
Sone del egations argued for a nore specific provision, which would all ow

speci fied reservations only or prohibit specified reservations.

Article 21

71. Delegations agreed with article 21 ad referendumas reflected in

E/ CN. 6/ 1997/ WS L. 1 which concerned anendnment to the optional protocol. It was
suggested that further consideration be given to paragraph 3 of article 21 which
m ght not enconpass procedural amendnments which did not affect all States
parties.

Article 22

72. Delegations agreed with article 22 as contained in docunment
E/CN. 6/ 1997/ WF/ L.1 with a proviso on the inquiry procedure, providing for
denunci ation of the protocol in principle and suggested that its |anguage be
revised to follow that of article 13 of the first Optional Protocol to the
International Covenant on Cvil and Political Rights. The Wrking G oup agreed
t hat denunci ation should take effect six nmonths after the date of receipt of
notification of denunciation by the Secretary-General

Articles 23 and 24

73. Delegations agreed with articles 23 and 24 of docunent E/CN.6/1997/W&H L.1
ad referendum

Resour ces

74. The Wrking G oup was aware that the entry into force of the optiona

prot ocol woul d have resource inplications. It agreed to defer consideration of
the matter until the content of the protocol becane clearer and there was a
basis for a nore informed discussion of the matter

Conmments by a nmenber of the Human Ri ghts Conmittee

75. The Working G oup was assisted by the coments of Ms. Elizabeth Evatt,
menber of the Human Rights Conmittee, who described aspects of the work of that
Conmittee in the context of the first Optional Protocol to the Internationa
Covenant on Civil and Political R ghts. She indicated that the procedure
provided by the first Optional Protocol did not entitle the Human Ri ghts
Conmittee to pronounce on the donestic |aw of a country but rather allowed it to

/...
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determ ne whether the State party's |aw and practices were in conpliance with
its international obligations which had becone binding on it because of
ratification of, or accession to, a treaty. She noted that the Human Ri ghts
Committee's practice of request for interimmeasures had been respected by nost
States parties. She also noted that very few communi cations received by the
Comittee had been rul ed i nadm ssible on the grounds of being frivol ous or
vexatious. She indicated that the Conmittee drew a distinction between donestic
remedi es that were avail abl e but whose application had been unreasonably

prol onged and a situation where donestic renedi es were essentially unavail abl e.



