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Annex
NEW YORK CI TY DI PLOVATI C PARKI NG PROGRAMVE

Note by the Legal Counsel dated 20 March 1997

. 1 NTRODUCTI ON

1. At the 181st neeting of the Committee on Relations with the Host Country,
held on 10 March 1997, M. Randy Mastro, Deputy Mayor of the City of New York,
participating in the neeting as observer at the request of the United States

del egation, introduced to the Cormittee a New York City Diplomatic Parking
Programme (hereinafter "the Gty Progranme" or "the Programme"), subsequently

i ssued as Conmittee docunent A/ AC. 154/305 dated 14 March 1997. After

del i berations on the Programme, in which alnost all nenbers of the Cormittee
participated, the Conmttee requested, by consensus, the Legal Counsel to give a
| egal opinion on the City Programe.

2. The United States M ssion drew the attention of permanent m ssions and of
the Secretariat to the specific conponents of the Programme by a circular note
verbal e No. HC 17-97 dated 14 March 1997, issued at the request of the host
country as Committee docunment A/ AC. 154/306 dated 14 March 1997.

3. The Progranme is intended to apply to notor vehicles bearing federa
licence plates in the "D', "A", and "C' series (A/ AC 154/305, para. 1

A/ AC. 154/ 306, annex, para. (a)). The "D' licence plates are issued to the
nenbers of the diplomatic staff of the permanent m ssions accredited to the
Organi zation. The "A" licence plates are issued to the United Nations
Secretariat, including the notor vehicles of a |imted nunber of senior
officials of the Organization entitled to diplomatic status in the host country.

4. The "C" licence plates are issued to the Consular Corps and are al so
covered by the Programme. However, as consul ar posts are established on a
bilateral basis, they do not concern the Organization. Consequently, they are
not dealt with in the present |egal opinion

5. The Progranmme al so indicates (A/ AC 154/305, para. 1; A/ AC. 154/306, annex,
para. (a)) that notor vehicles with "S" licence plates "will remain subject to
the full range of New York City parking enforcement neasures", i.e. that the
substantive provisions of the Progranme do not apply to them These |licences
are issued to the nmenbers of the non-diplomatic staff of pernmanent m ssions.

[1. I NTERNATI ONAL LAW ON PRI VI LEGES AND | MMUNI TI ES

6. In the United States, the | egal status of permanent m ssions of Menber
States and their personnel, and of the United Nations and its personnel, and the
scope of their privileges, imunities, exenptions and facilities are governed,
in various degrees of detail, by Articles 104 and 105 of the Charter of the
United Nations, the 1946 Convention on the Privileges and Immunities of the
United Nations (the so-called "General Convention"),! the 1947 Headquarters
Agreenent between the United Nations and the United States,? as well as by
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provi sions of the 1961 Vienna Convention on Diplomatic Relations® that are
applicable mutatis mutandis.

A. Charter of the United Nations

7. According to Article 105 (1) of the Charter of the United Nations "[t]he
Organi zation shall enjoy in the territory of its Menbers such privil eges and
imunities as are necessary for the fulfilnment of its purposes.” Furthernore,
pursuant to Article 105 (2), "[r]epresentatives of the Menbers of the United
Nati ons and officials of the Organization shall simlarly enjoy such privil eges
and immunities as are necessary for the i ndependent exercise of their functions
in connection with Organization.” The detailed application of these genera
principles is, pursuant to Article 105 (3) of the Charter, effected through the
1946 Convention, to which the United States became a party in 1970, and, in the
particul ar case of the host country, also through the Headquarters Agreenent.

B. 1946 Convention on the Privileges and Imunities
of the United Nations

8. The privileges and immunities of representatives of Menber States are set
out in article IV of the 1946 Convention. They are entitled, inter alia, to
imunity fromlegal process of every kind in respect of words spoken or witten
and all acts done by themin their capacity as representatives (section 11 (a))
and to such other privileges, immunities and facilities "as dipl omati c envoys
enj oy" (section 11 (Qg)).

9. The United Nations, its property, funds and assets enjoy imunity from
every formof |egal process under article Il of the 1946 Convention (section 2).
Furt hernore, the property of the O ganization "shall be imune from search,
requi sition, confiscation, expropriation and any other form of interference,
whet her by executive, administrative, judicial or |egislative action"

(section 3).

10. In addition to the functional immunities and privileges of all officials of
the Organization specified in article V, section 18, the Secretary-General and
all Assistant Secretaries-Ceneral (now Under-Secretaries-General and Assistant
Secretaries-General) are entitled to "the privileges and i munities, exenptions
and facilities accorded to di plomatic envoys, in accordance with internationa

| aw' (section 19).

11. Under the final article of the 1946 Convention, the Menber States parties
thereto are expected to be in a position under their own law to give effect to
its terns (section 34).
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C. 1947 Headquarters Agreenent

12. Section 15 of the Headquarters Agreenent specifies:

"(1) Every person designated by a Menber as the principal resident
representative to the United Nations of such Menber or as a resident
representative with the rank of anmbassador or mnister plenipotentiary;

"(2) such resident nmenbers of their staffs as nay be agreed upon
bet ween the Secretary-CGeneral, the Government of the United States and the
Gover nnment of the Menmber concerned;

"shal |, whether residing inside or outside the Headquarters district,
be entitled in the territory of the United States to the same privil eges
and i munities, subject to corresponding conditions and obligations, as it
accords to diplomatic envoys accredited to it."

13. As stated in paragraph 13 of a note dated 17 June 1983 addressed to the
Host County Conmittee by the Legal Counsel setting out the views of the

Organi zation concerning the applicability of section 205 of the United States
Foreign Mssions Act to the mssions accredited to the United Nations, "[i]t
follows fromarticle V, section 15, of the Headquarters Agreenent that the

rel evant provisions of general international |aw on the question of privileges
and imunities also apply to the resident representatives to the United Nations
and their staffs."*

14. Finally, section 27 of the Headquarters Agreenment requires that it be
construed "in the light of its primary purpose to enable the United Nations at
its headquarters in the United States, fully and efficiently, to discharge its
responsibilities and fulfil its purposes.”

D. 1961 Vienna Convention on Diplomatic Rel ations

15. The contenporary principles, nornms and rul es governing di pl omatic
privileges and immunities are codified in greater detail in the 1961 Vi enna
Convention on Diplomatic Relations, to which the United States is a party.

16. As stated in the above-nentioned note by ny predecessor, "the concept of

di plomatic privileges and i Mmunities enbodied in the Vienna Convention sets
forth, inter alia, the rights and duties of a receiving or host State".® |
would Iike to add to this stipulation that, by the very sane concept, rights and
duties are also established for the sending States and for nmenbers of the staffs
of their mssions. By the same token, certain rights and duties under the

Vi enna Convention apply nutatis nutandis to the United Nations, although the
Organi zation is not a party to that instrument.

17. Article 41(1) of the Vienna Convention unequivocally provides that "it is
the duty of all persons enjoying such [diplomatic] privileges and inmmunities to
respect the laws and regul ations of the receiving State.”™ The Convention,
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however, indicates that this duty is "w thout prejudice"” to the privileges and
i mMmunities of diplomtic agents.

18. The receiving State, in this case the host State, is, under article 25 of
the Vi enna Convention, obliged to accord to foreign diplomatic mssions ful
facilities for the performance of their functions. The legislative history of
this provision, as reflected in the report of the International Law Comm ssion
on the draft articles on diplomatic intercourse and immunities, indicates that
"the receiving State (which has an interest in the mssion being able to perform
its functions satisfactorily) is obliged to furnish all the assistance required,
and is under a general duty to nake every effort to provide the mssion with al
facilities for the purpose."® It is to be recalled that in his above-nentioned
note, the Legal Counsel took the position that "[t]he concept of diplomatic

privileges and immunities enbodied in the Vienna Convention ... [foresees] anong
these duties ... the obligation to provide every assistance to foreign
di pl omatic missions for the performance of their functions ..."7

19. Article 22(3) of the Vienna Convention specifically provides that "means of
transport of the mission shall be inmmune from search, requisition, attachnment or
execution.” These immunities constitute el ements of the notion of
inviolability. Furthernore, in accordance with article 30(2) of the Convention
the property of a diplomatic agent shall enjoy inviolability. The |egislative
history of the latter provision indicates that the drafters of the Convention

were of the view that "so far as novable property is concerned ... the
inviolability primarily refers to goods in the diplomatic agent's private
resi dence; but it also covers other property such as his nmotor car ..."8

20. Most inportantly, article 31(1) of the Vienna Convention provides that a

di pl omati c agent shall enjoy immunity fromthe crimnal, civil and

adm nistrative jurisdiction of the host State. Wile inmunity fromcrin na
jurisdiction is conplete, immunity fromcivil and adm nistrative jurisdiction is
subj ect to exceptions which are not relevant to the present analysis. However,
it should be noted that the Convention prescribes that a diplomatic agent "is
not obliged to give evidence as a witness" (article 31(2)), and "no neasures of
execution may be taken in respect of a diplomtic agent” (article 31(3)).

[11. BENEFITS AND ADVANTAGES OF THE C TY PROGRAMVE

21. In nmy view, certain new facilities envisaged by the proposed Programre are
responsive to the concerns of the diplomatic comunity. Thus, it would appear
that all unsatisfied outstanding tickets for parking violations issued to
nenbers of the diplomatic community before the start of the Programme (with the
exception of those referred to in paragraph 33 below) are no |l onger to be taken
into account. The Gty is to assune an obligation to ensure that each m ssion
has two parking spaces and one allocated for the residence of the Pernanent
Representative (A/ AC. 154/ 305, para. 2; A/ AC. 154/306, annex, para. (b)). The New
York Police Departnent is to establish a tel ephone "hot line" for mssions to
report unaut horized vehicles parked in their diplomatic parking areas, and these
unaut hori zed vehicles woul d be subject to towi ng (A AC. 154/ 305, para. 4;

Al AC. 154/ 306, annex, para. (d)). The New York Cty Departnent of Finance is to
provide each mssion with a nonthly conputerized report of all parking tickets
issued to its diplomatic vehicles, indicating which tickets remain outstandi ng

l...
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(A AC. 154/ 305, para. 6; A/ AC. 154/306, annex, para. (f)). An officer of the New
York City Department of Finance is to be designated to deal exclusively with
tickets pertaining to the diplomatic comunity (A/ AC 154/305, para. 7;

A/ AC. 154/ 306, annex, para. (g)). Finally, the United States Mssion is to
arrange a series of orientation sessions to clarify the Programme as well as the
responsi bilities of permanent m ssions thereunder (A AC. 154/305, para. 12;

A/ AC. 154/ 306, fourth para.).

V. ASPECTS OF THE CI TY PROGRAMVE HAVI NG LEGAL | MPLI CATI ONS

A. Elenents of the Programme consistent with international |aw

22. The host country authorities, at the federal, state and municipal |evels,
have the right and the authority to establish the | aws and regul ati ons gover ni ng
the use of diplomatic vehicles, parking and related matters. Such | aws and
regul ations in any country are ainmed at ensuring public safety and fair access
to parking for all without discrimnation, mnimzing congestion and the I|ike.

23. It is ny considered opinion that, in accordance with the pertinent

provi sions of the 1946 Convention, the Headquarters Agreenment and the 1961

Vi enna Convention, diplomatic persons should, as a matter of principle, proper
conduct and the good will traditionally denonstrated by the D plomatic Corps,
diligently and scrupul ously observe the | aws and regul ati ons of the host State,
i ncludi ng those pertaining to the operation of nmotor vehicles, parking and
related nmatters. Non-observance of such | aws and regul ations reflects badly on
the entire diplomatic community and on the Organi zation itself. The entitlenment
to diplomatic privileges, immunities and exenptions nmust not be perceived as

i ndul gence to disregard the |aws and regul ati ons of the host country.
Conpl i ance by the diplomatic community with the traffic aws and regulations to
whi ch the general public is subject, helps to pronote the image of diplomats as
| aw abi di ng individuals, and of the United Nations itself as an organization
whose purposes enconpass the devel opment of friendly relations and respect for

| aw.

24. Flagrant parking violations are inconpatible with the intent of the
applicable legal instrunents as well as with the above-stated purposes of the
Organi zation. Such behaviour is not acceptable for nenbers of the Diplonmatic
Corps, the overwhelmng majority of whomtraditionally nmaintain high respect for
local laws. At no time should entitlenent to diplomatic privileges and

i mmuni ties, exenptions and facilities be perceived as perm ssion to disregard or
violate the laws and regul ati ons of the host country.

25. Ticketing of diplomatic cars parked in violation of the applicable | aws and
regul ations (cf. A/ AC 154/305, para. 3; A/ AC 154/306, annex, para. (c)) is not
by itsel f objectionable under international law and is intended to notify the
driver of such violations. However, such tickets must be justifiable,

non-di scrimnatory and in full conpliance with all laws and regul ations. Any
irregularities in this respect tend to undermine the credibility of the system
and put those who desire to abide by it strictly in a difficult, if not

i npossi bl e, position
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26. Furthernore, the paynent, on a voluntary basis, by nenbers of the

di plomatic community of fines for traffic and parking viol ations should not be
consi dered as constituting a waiver of their privileges and i munities,
exenptions and entitlenment under the applicable Agreenents, but rather as
fulfilnment of the obligation to conply with applicable anws. The routine
paynent of such fines by diplomats is the customin nost countries, and
especially in cities where the headquarters of international organizations are
| ocat ed.

27. The towing of a diplonmatic vehicle when parked in a manner creating a
publ i ¢ hazard, causing a serious obstruction or jeopardizing the public health
and safety, such as parking by a fire hydrant (see A/ AC 154/305, para. 10;

A/ AC. 154/ 306, annex, para. (j)), may be necessary to safeguard health and safety
and is not per se objectionable. As a practical matter, it nay be necessary to
tow a car to a place of safe keeping, and this too is not |egally objectionable.
However, as indicated in paragraph 30 below, a diplomatic car towed to a place
of safe keeping must be made available at any tine it is reclained, and the
paynent of a fine or charge cannot be nade a precondition for its recovery.

28. The proposed procedure of chall enging parking tickets on the ground that
they may have been inproperly issued (A AC. 154/305, para. 7; A AC. 154/ 306,

annex, para. (g)) affords a possibility for the persons and the m ssions
concerned to informally di spose of any such tickets that nmay have been i ssued

i nproperly before they are included in any conpilation of outstanding tickets

(A AC. 154/ 305, para. 6; A/ AC. 154/306, annex, para. (f)). |In particular, this
system shoul d protect those concerned from having to make unnecessary paynents.
As long as resort to such procedure is entirely voluntary and does not result in
any conpul sory el enent of enforcenent (see paras. 30 and 31 below), it should be
consi dered | egal ly unobjectionable, as would al so be true of any simlarly
constituted second | evel of review

B. Elenents of the Programe which appear not to be in
full conmpliance with international |aw

29. The laws and regul ations of the host country pertaining to the operation of
di pl omati c nmotor vehicles, parking and related matters should be consonant with
its obligations assumed under international |egal instruments. Regrettably,
certain components of the proposed Progranme nmay not be in full conpliance with
such obligations.

30. For example, rempoval of licence plates fromvehicles towed to a place of
saf e keeping, and non-rel ease of a diplomatic vehicle for operation unti

certain conditions are net, such as paynent of a fine and/or a charge for its
towi ng or safe keeping (see A/ AC 154/305, paras. 5 and 9; A/ AC. 154/306, annex,
paras. (e) and (i)), would appear to be enforcenent neasures and anmpbunt to an
exercise of jurisdiction and, therefore, inconsistent with article 31 of the

Vi enna Convention, articles IV and V of the 1946 Convention and article V of the
Headquarters Agreenent.

31. In general, neasures ained at depriving a diplonmatic agent of the right to
drive by withdrawal of |icence plates, registration or other pertinent |ega
docunments (A/ AC. 154/ 305, para. 10; A/ AC. 154/306, annex, para. (j)) are
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tantanmount to an exercise of jurisdiction of the host country and thus are in
contravention of the relevant provisions of article 31 of the Vienna Convention
articles IV and V of the General Convention and article V of the Headquarters
Agreenent. More inportantly, they would be inconsistent with the host country's
obligation to facilitate the functioning of the mssions accredited to the
United Nations and of their menbers.

32. The fact that the host country cannot under international |aw take all the
neasur es envisaged in the Programme shoul d, however, not create the inpression
that there are no neans of addressing a situation of a diplomat accredited to an
i nternational organization failing to obey |ocal |aws.

33. Finally, the provision of the Programe envi saging a special regine
concerning any di plomatic vehicle having received any tickets for parking by a
fire hydrant during the period from1 January 1997 to the start of the Programe
(A AC. 154/ 305, para. 10; A/ AC 154/306, annex, para. (j)) evidently has a
retrospective element. The retroactive application of a new regi ne woul d not be
consonant with general principles of law. Under any circunstances, as indicated
i n paragraphs 30 and 31 above, the neasures contenplated in these cases woul d
appear to be inconsistent with international |aw

V. CONCLUSI ON

34. Cenerally the elenents of the City Programme are clearly within the scope
of the host country's power to establish the |aws and regul ati ons governing the
operation and parking of diplomatic vehicles and related matters and do not seem
to rai se objections under international |law, parts of the Programre shoul d even
be wel coned as likely to reduce the current difficulty of diplomatic mssions in
securing parking and in voiding unjustified tickets. However, as identified
above, certain provisions of the Programme do not appear to be consistent with
international |aw.
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