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Letter dated 3 March 1997 fromthe Pernanent Representative
of Bosnia and Herzegovina to the United Nati ons addressed
to the Secretary-CGenera

It has come to the attention of ny Mssion that a letter dated
2 January 1997 has been forwarded to your office by Ms. Biljana Plavsic, in her
capacity as the President of Republika Srpska, of Bosnia and Herzegovi na.

By the protocol of the United Nations, that official conmunication, as well
as the communi cation in response, should have cone through our office since
Republ i ka Srpska is an entity of Bosnia and Herzegovina. W would be nost
pl eased to forward any such comunications in the future regardl ess of their
content; and because of the sensitivity of this situation in nmy country and its
dangerous inplications, we would request that any such communi cati ons be
returned for proper routing.

The Legal Counsel has responded to Ms. Plavsic's letter properly, through
our office regarding the obligations of all parties, including all politica
subdi vi sions within Bosnia and Herzegovina, to conply fully with the
International war crimes Tribunal and its orders. W concur with the content of
that analysis and would |ike to enphasize further that full conpliance is also
nmandat ed by the new Constitution of Bosnia and Herzegovi na and the Dayton/Paris
Accords as well as international |aw and the rel evant resolutions of the
Security Council. W believe it is our responsibility to clarify any potenti al
m sunder st andi ng regarding the international commtnments of Bosnia and
Her zegovi na, including by incorporation those of any political subdivision
within Bosnia and Herzegovina. Cdearly our Constitution and international |aw
nust take precedence.

In view of the interest of the Security Council in this issue and its

potential consequences and inplications for the peace process, may we request
that Ms. Plavsic's letter dated 2 January 1997 and the response of the Lega
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Counsel of 21 January 1997 be circulated along with the present letter as an
of ficial document of the General Assenbly, under item 56, and of the Security
Counci |

In addition, nmay we request information regarding any foll ow ups by
Ms. Plavsic or other officials of Republika Srpska to the response of the Lega
Counsel and the many demands by the Security Council for full conpliance with
the Tribunal and its orders.

(Signed) Mihanmed SACI RBEY
Anbassador and Permanent Representative
of Bosnia and Herzegovi na
to the United Nations
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ANNEX |
Letter dated 2 January 1997 from Ms. Biljana Pl avsic
addressed to the Secretary-CGenera
| would like, first of all, in nmy capacity as President of Republika

Srpska, to wish you the greatest success in the New Year at your new post. The
noder ati on and bal ance that graced your work in the forner Yugoslavia make us
confident that the United Nations will be in good hands, equitably serving the
interests of all the world' s nations.

Unfortunately, because of the difficult post-war situation, Republika
Srpska and Bosnia and Herzegovina will continue to be in the focus of the United
Nations. This being the case, | think that it will be nost helpful to you if
you were informed about the position of Republika Srpska regardi ng one of the
nost sensitive issues in the Bosnian political mlieu - the issue of war crines
as pursued by the International war crines Tribunal in The Hague. It is an
issue that will need clarification if things are to nove forward in Bosnia and
Her zegovi na.

You will find enclosed herein the view of Republika Srpska which is our
contribution to the clarification and, perhaps, the resolution of this highly
charged and difficult issue. | shall be pleased to respond to any questions you
may have regarding our view or the issue at-large, as well as to receive your
coments and opi ni ons.

(Signed) Biljana PLAVSIC
Presi dent of Republika Srpska
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APPENDI X

Position of Republika Srpska regarding the Internationa
Tribunal for the forner Yugoslavia

As President of Republika Srpska, | consider it particularly inmportant to
acquaint you with my position and the position of Republika Srpska regarding the
work of the International Tribunal for the former Yugoslavia in The Hague and,
specifically, the issue of the handing over of Dr. Radovan Karadzic and
CGeneral Ratko Madic to the Tribunal. This is a matter to which we have given
consi der abl e thought since the London Conference, on 4 and 5 Decenber 1996
especially in the light of the high Ievel of attention given to this issue
there. It is also a matter on which we have sought |egal advice.

The present position of Republika Srpska is that we are unwilling to hand
over Dr. Karadzic and CGeneral Madic for trial in The Hague as we believe that
any such trial now falls outside the scope of the Tribunal's constitutiona
f r amewor k.

I will now el aborate our position

(a) As you are of course aware, the United Nations Security Counci
established the Tribunal as an enforcenment neasure under Chapter VII of the
Charter of the United Nations after finding that violations of internationa
hurmani tari an | aw had occurred in the forner Yugoslavia which constituted a
threat to peace;

(b) In making this finding, the Security Council acted under Article 39 of
the Charter, which provides that:

"The Security Council shall determ ne the existence of any threat to
peace ... and shall nake recomendati ons or deci de what neasures shall be
taken in accordance with Articles 41 and 42 to naintain or restore
i nternational peace and security."

(c) W also understand that during the course of the Tadic trial, the
Tri bunal gave a judgenment stating that pursuant to Article 41, the setting up of
the Tribunal did fall within the range of steps, not involving the use of armned
force, which could be enployed for the purpose of restoring and naintaining
peace;

(d) We further note that at the time the Security Council resolved to
establish the Tribunal, the war in Bosnia and Herzegovina was at its height.
This fact is reflected in both resolutions 808 (1993) of 22 February 1993 and
827 (1993) of 25 May 1993. In resolution 808 (1993), the Security Counci
expressed "Its grave alarmat continuing reports of w despread violations of
international humanitarian |law occurring within the territory of the former
Yugoslavia."; and in resolution 827 (1993), in simlar terns, it expressed its
grave alarmat continuing reports of w despread and flagrant such viol ations
"especially in the Republic of Bosnia and Herzegovina, including reports of nass
killings, massive organi zed and systematic detention and rape of wormen and the
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conti nuance of the practice of '"ethnic cleansing', including for the acquisition
and the holding of territory”. |In both resolutions, it is determined "that this

situation continues to constitute a threat to international peace and security";

(e) In our view- and this matter has been discussed at the highest
political levels in Republika Srpska - the situation referred to in resolutions
808 (1993) and 827 (1993) no longer continues to exist. Wether or not the
reports nentioned in resolution 827 (1993) were true and accurate at the tineg,
we do not believe that there are now any reports of mass killings, systematic
detention, rape of wonen or ethnic cleansing. Since the signing of the Dayton
Agreenent, the situation in Bosnia and Herzegovi na has changed fundarmental |y and
peace has been restored. |n the opinion of the authorities of Republika Srpska
and as far as the Bosnian Serbs are concerned, there is no |onger any threat to
the peace. To this extent, therefore, the constitutional basis for establishing
the Tribunal under Chapter VII, Articles 39 and 41, has di sappear ed,;

(f) This |leaves the question of whether the trials of Dr. Karadzic and
General Madic in particular are required for the naintenance of peace in Bosnia
and Herzegovina. W think that the answer to this question is clearly in the
negati ve;

(g) In this context, we would reiterate that the authorities of Republika
Srpska have no intention or desire to reignite hostilities in Bosnia and
Herzegovina. W would add that, fromthe information available to us, neither
have the Muslimand Croat authorities in the Federation any such desire at
present and to the extent that they m ght ever have in mnd to recomence
hostilities against the Serbs in the future, this would stemfromtheir
di ssatisfaction with the territorial divisions specified by the Dayton Agreenent
rather than fromwhether Dr. Karadzic and General M adic are handed over for
trial in The Hague. |Indeed, it is strongly arguable that it is the instability
of the Federation which currently presents the biggest threat to continued peace
in Bosnia and Herzegovina. |If the Muslins and Croats were at sonme stage in the
future to start fighting each other again (as in 1993 when the Tribunal was set
up), Dr. Karadzic and General M adic would bear no responsibility for this; nor
woul d their trial cure the problem

(h) W& would go further. It is our firmbelief that if we were to hand
over Dr. Karadzic and General Madic for trial, this would in fact threaten the
exi sting peace. W believe that massive civil and mlitary unrest would result
in Republika Srpska which mght well prove uncontrollable by the civi
authorities and for the consequences of which we would not wish to be held
accountable. The people of Republika Srpska, it must be appreciated, do not
want Dr. Karadzic and General Madic to be surrendered and to do so would
underm ne all the efforts which we have nade during the last year with the
assi stance of the international comunity to establish peace in Bosnia and
Herzegovina. |If we were to hand over Dr. Karadzic and General M adic, the
uni versal feeling anong the population in Republika Srpska woul d be that we as
their elected civil representatives had betrayed their trust, provoking an
al nost certain violent backlash against the Government in Republika Srpska, the
Federation and the international comunity. The chances of fighting restarting
woul d, in our judgenent, be high. These would be even higher were any attenpt
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made to hunt down Dr. Karadzic and General Madic and forcibly bring themto
trial

(i) For the above reasons we believe that there is no | onger any basis
within the constitutional franmework of Chapter VII of the Charter of the United
Nations giving the Tribunal jurisdiction to try Dr. Karadzic and General M adic;

(j) W& would add that another of our concerns, in this context, is that we
have been advised that, in law, a determ nation by the Security Council under
Article 39 of the existence of any threat to the peace is not reviewable by a
Court including the Tribunal. There is thus, we are di sappointed to note, no
framework in principle by which the validity of our contentions as outlined
above can be tested independently and judicially should they be disputed. W
have been referred in the Tadic trial and to the Lockerbi e case (Libyan Arab
Jamahiriya v. United States of Anerica, |.C J. Reports 1992, p. 114) decided by
the International Court of Justice;

(k) The | aw appears to be, in a nutshell, that the invocation of
Article 39 is not a justiciable issue but rather "one invol ving considerations
of high policy and of a political nature" (Tadic judgenent, para. 23). In our

view, these are best taken by those politicians on the ground closest to the
situation, and we reiterate that our firmeconclusion is that the conditions for
the applicability of Article 39 no | onger exist, nor does "the situation” set
out in resolutions 808 (1993) and 827 (1993).

Turning to a wholly different matter, a further reason why we are unwilling
to hand over Dr. Karadzic and CGeneral Madic is that we view a trial of these
two men as an abuse of the process. Such has been the overwhel m ng and
wor | dwi de | evel of adverse publicity given to Dr. Karadzic and General M adic
that we are of the opinion that there will be scarcely a single individua
outsi de the forner Yugoslavia (other than those with Serb synpat hi es) whose m nd
has not al ready been poi soned into regarding themas "war crimnals". W would
pose the question to anyone who reads this letter: do you regard Dr. Karadzic
and General Madic as "war crimnals"? Even though, publicly, the reader m ght
answer "that is a matter for the Tribunal to decide on the evidence", having
consulted widely, we are of the view that, privately, Dr. Karadzic and
General Madic are assuned to be guilty of the allegations against them and that
any trial is nmerely a formality to assuage the conscience of the internationa
comunity, as well as a means of securing purely political objectives.

It is our opinion that this perception of bias applies equality to the
judges of the Tribunal. | will illustrate this point with sone exanples. In
1995, Professor Cassese, the Tribunal President, called for a "progranme of
indictments" to "nmeet the expectations of the Security Council and of the world
comunity at large". This is hardly the |anguage of an independent judge whose
duty is not to act as an avengi ng angel but to do justice though heavens fall

Again, earlier this year, Professor Cassese urged the postponenent of the
Bosni an el ections until Dr. Karadzic and General M adic had been arrested and
al so urged that Serbia should be expelled fromthe Aynmpic Ganes in Atlanta
unless it helped to arrest the two men. These renmarks suggest a prosecutoria
zeal which, again, is wholly inappropriate comng fromthe president of an
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allegedly inmpartial Tribunal. | believe that his fellow judges share his views
and that he speaks for all of themin his public statenents.

It was, further, our opinion at the recent London Conference that the
political and partial involvement of the Tribunal judges was once again
di splayed in their overt dissatisfaction with the role allotted to them as
observers. A deeper participatory role such as they seened to crave woul d have
been, in our view, wholly inconsistent with their function - to ensure a fair
and inpartial trial within accepted | egal, procedural and evidential principles.

If, as we think, Dr. Karadzic and General M adic would not receive a fair
trial because of the al mbst universal assunption of their guilt, a further
adverse consequence of this is that the nornal burden of proof in a crimna
trial, i.e. that it is for the prosecution to prove guilt, not for the defendant
to prove his innocence, would in effect be reversed. W do not regard it as
right and proper to subject Dr. Karadzic and General Madic to a trial in these
ci rcunst ances.

| stress that | have witten this letter not out of any desire to be
uncooperative with the Tribunal and the international comunity but because the
political |eadership of Republika Srpska cannot in all conscience accept that we
shoul d be parties to a step which would likely threaten the peace which so nmany
of us have striven so hard to establish in the |ast year and which would submt
Dr. Karadzic and General Madic to an unfair trial by judges whose primary
concern is to neet the expectations of the international comunity, i.e. to
convi ct them

Nei ther Dr. Karadzic nor General Madic any |onger hold any public office,
nor is it our intention that they should do so in future. W believe that the
conti nued nai ntenance of peace in Bosnia and Herzegovina is best served by
accepting this state of affairs and by | ooking forward positively towards
rebi ndi ng the econony and the industrial infrastructure of the country. The
prosecution of Dr. Karadzic and General M adic would only hinder that process

(Signed) Biljana PLAVSIC
Presi dent of Republika Srpska
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ANNEX 11

Letter dated 21 January 1997 fromthe Under-Secretary-CGeneral for
Legal Affairs, The lLegal Counsel. addressed to the Mnister for
Foreign Affairs of Bosnia and Herzegovi na

On 2 January 1997, Ms. Biljana Plavsitc, the President of Republika Srpska,
addressed to the Secretary-Ceneral a letter in which she set out the position of
her Governnent regarding the surrender of Dr. KaradZi¢ and General Maditc to the
International Tribunal to stand trial

In her letter, Ms. Plavsit argues that the trial of the two accused, if
surrendered to the International Tribunal, would now fall "outside the scope of
the Tribunal's constitutional framework”. In support of this argunent,

M's. Plavsit advances a variety of reasons having to do with the legality of the
establishment of the International Tribunal and its continued existence, the
effects of the surrender of the two accused on the naintenance and restoration
of peace in the forner Yugoslavia, the validity of the Council determ nation of
the existence of a threat to international peace and security and the
justiciability of such determ nation, and the prospects of ensuring a fair trial
of the two accused before the International Tribunal

In view of the fact that Republika Srpska is not a State, the Secretary-
General has requested that | convey to you as the Mnister for Foreign Affairs
of Bosnia and Herzegovina the position of the United Nations with regard to the
| egal basis for the establishment of the International Tribunal, and the legally
bi nding nature of the obligation to cooperate with the Tribunal and conply with
its requests, including, in particular, the obligation to surrender persons
accused of having committed crines falling within the jurisdiction of the
Tribunal. Arrangenents have been nade to deliver a copy of the present letter
to Ms. Plavsict.

As you will recall, the parties to the Dayton Agreenent have undertaken to
cooperate fully with all entities involved in inplenentation of the peace
settlenent, as described in the annexes to the Agreenent, or which are otherw se
aut hori zed by the United Nations Security Council (article I X of the Genera
Framewor k Agreenment for Peace in Bosnia and Herzegovina). |In addition, the
Constitution of Bosnia and Herzegovi na prescribes that all conpetent authorities
shal | cooperate with and provide unrestricted access to the Internationa
Tribunal for the former Yugoslavia; in particular, they shall conmply with orders
i ssued pursuant to article 29 of the statute of the Tribunal

The International Tribunal was established by the Security Council inits
resol utions 808 (1993) and 827 (1993), under Chapter VII of the Charter of the
United Nations. The establishment of the International Tribunal under a
Chapter VII resolution entails for all States Menbers of the United Nations a
| egal |y binding and enforceable obligation to conply, and take whatever actions
are required to carry out that decision. This obligation is further specified
inarticle 29 of the statute of the International Tribunal which provides that
States shall cooperate with the Tribunal in the investigation and prosecution of
persons accused of committing serious violations of international humanitarian

l...
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| aw, and shall conply w thout undue delay with any request for assistance issued
by the Tribunal, including the surrender or the transfer of the accused to the
Tribunal. A request for the surrender or transfer of an accused when emanati ng
fromthe International Tribunal is, therefore, an enforcenment measure taken
pursuant to Chapter VII of the Charter of the United Nations.

The |l egal basis for the establishment of the International Tribunal and its
continued existence is challenged by Ms. Plavsit on the ground that the threat
to peace and security which existed at the time of its establishment has ceased
to exist, and with it the constitutional basis for the Tribunal itself. This
argument runs counter to the principle that the legality of the establishnment of
the International Tribunal, as an enforcenment neasure under Chapter VII of the
Charter, nust be determined in the light of the circunstances prevailing at the
tinme of its establishment, that is May 1993, and not according to the changing
circunstances. It also disregards the fact that the determ nation of the
Council was prem sed on the conviction that a threat to international peace and
security exists not only for the duration of the arned conflict, but as long as
serious violations of international humanitarian |aw continue to occur and those
responsi bl e for such violations are not brought to trial. Furthernore, the fact
that serious violations of international humanitarian | aw have ceased to exi st
may be true, but does not affect the tenporal jurisdiction of the Tribunal with
regard to such violations commtted in the context of the armed conflict in the
territory of the former Yugoslavia since 1991, as is clearly supported by the
Dayton Agreenent. |n conclusion, the legal basis of the International Tribuna
was firmy established at the relevant tine and thus cannot be invalidated by
t he subsequent restoration of peace; its continued validity rests, anong others,
on its contribution to the naintenance of peace.

Ms. Plavsit also contends that the trial of the two accused is not
requi red for the maintenance of peace in Bosnia and Herzegovina, and in fact, if
pursued, is likely to threaten the peace and result in uncontrolled and massive
civil and military unrest. The question of whether or not the surrender and
trial of the accused will contribute to the naintenance of peace, or rather
threaten its existence, is not a |legal question, but one of perception. In
establishing the International Tribunal the Security Council was gui ded by the
concept that a real and | asting peace can only be achieved in the fornmer
Yugoslavia if justice is done to both those who were victimzed and those who
perpetrated crimnal acts. As stated by the Secretary-Ceneral in his report of
3 May 1993 (S/25704), it was the conviction of the Council at the time of the
establishment of the International Tribunal that in the particular circunstances
of the former Yugoslavia such a measure would contribute to the restoration and
mai nt enance of peace. This conviction is still valid today and will remain so
for as long as justice is not done in the former Yugoslavia.

Ms. Plavsit further argues that since the determ nation of the Security
Council that a threat to international peace and security exists is not
justiciable before the International Tribunal or any other jurisdiction, there
is no forum before which the validity of the contentions of Republika Srpska can
be exam ned. Indeed, a determ nation of the Council of the existence of a
threat to international peace and security is not justiciable before any
jurisdiction. It is for the Security Council to determ ne whether and what type
of enforcenent neasures under Chapter VII of the Charter are necessary to bring

/...
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about peace and security. |In the light of the judicial nature of the
International Tribunal, it is clear that any such determ nati on woul d not affect

ongoi ng | egal proceedings or the obligation to surrender persons accused of
having committed serious violations of international humanitarian | aw while the
arnmed conflict was still ongoing.

And finally, the International Tribunal, as the representative of the
international community as a whole, is a guarantee of an independent, inpartia
and fair trial for all accused individuals. The statute of the Internationa
Tri bunal and the Rul es of Procedure and Evidence by which it is bound are an
expression of the highest standards of human rights and due process of |aw, and
a built-in guarantee for the rights of the accused.

In consideration of the foregoing, it is the position of the United Nations
t hat unconditional cooperation with the International Tribunal is inperative,
and that the Republika Srpska should surrender Dr. KaradZi¢c and General M adi¢
as well as all other accused within that Entity to the International Tribunal to
stand tri al

(Signed) Hans CORELL
Under - Secretary- General for Legal Affairs
The Legal Council



