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| NTRODUCTI ON
1. The Conmm ssion on the Status of Whnen, in its resolution 40/ 8 of

22 March 1996 on the el aboration of a draft optional protocol to the Convention
on the Elimnation of Al Forns of Discrimnation agai nst Wnen, requested the
Secretary-Ceneral to provide to the Commission on the Status of Winen at its
forty-first session a conparative sunmmary of existing comruni cati ons and inquiry
procedures and practices under international human rights instruments and under
the Charter of the United Nations (E/ 1996/26, chap. |, sect. C. The present
report is submtted in accordance with that request.

2. In the sane resol ution, the Conmm ssion requested the Secretary-General to
invite Governments and i ntergovernnental and non-governnmental organizations to
submt additional views on an optional protocol to the Convention, taking into
account the elenents contained in suggestion 7, adopted by the Committee on the
Elimnation of Discrimnation against Wonen at its fourteenth session, as well
as the deliberations of the in-session open-ended working group of the

Commi ssion. It requested the Secretary-General to submit to the Comm ssion on
the Status of Whnen at its forty-first session a conprehensive report, including
a synthesis of the views requested above. The report of the Secretary-Cenera
concerning the views expressed will be before the Conm ssion in docunent

E/ CN. 6/ 1997/ 5.

3. The goal of the full and effective inplenentation of internationa
obligations in the field of human rights is to enhance the enjoynent of human
rights and fundanental freedons at the national level. Over the past 50 years,

a wide array of bodies, mechani snms and procedures have been devel oped and
established by the United Nations human rights systemfor the purpose of
strengt heni ng such national inplenmentation. Wether established to address

i ssues of a general or of a very particular concern, together they afford fornal
protection covering an extensive body of international human rights standards
and norns. As human rights and fundanental freedons are inherent in the human
person, they, as well as the procedures for their protection and pronotion
apply to all human beings, wonen and nen alike. At the sanme tinme, the
international community has found it desirable to adopt a nunber of specific

i nstruments which address, in a conprehensive manner, wonen's equality with nen
and non-di scrimnation.

4. More recently, increasing attention has been given to efforts to enable
women to nake nore effective use of existing inplenentation procedures, as well
as to devel op new procedures to ensure to wonen the equal enjoynent of their
human rights and fundanental freedonms. |In that regard, both the Vienna

Decl aration and Progranmme of Action adopted at the Wrld Conference on Human
Rights and the Platformfor Action adopted at the Fourth Wirld Conference on
Winen envi sage the possibility of introducing a right to petition under the
Convention on the Elimnation of All Forns of Discrimnation against Wmen? in
order to remedy wormen's unequal use of, or access to, existing procedures. An
apparent | ack of awareness of the gender dinensions of human rights by existing
nechani sns and procedures has al so been noted.? A right to petition under the
Wbren' s Convention has thus come to be seen as one neans for rectifying this
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situation. At the same tinme, the need for mainstream ng a gender perspective in
all human rights activities of the United Nations is recognized.?

5. Per haps the nost basic distinction anong international inplenentation
procedures is the source of their existence. That source can be either a treaty
or the Charter of the United Nations itself.

6. Treaty-based procedures are based on a treaty covering international human
rights law. They are operative only with respect to States that are party to
these |l egal instruments. Through ratification, States ipso facto accept to
cooperate in good faith with any control nechani sns established by such a
treaty.

7. The npbst commonly applied and accepted human rights supervisory procedure
is the treaty-based reporting system®* This is characterized by the foll ow ng
common el enents: the reporting obligations are spelled out in treaty
provisions; States parties to a human rights treaty al so accept the obligation
of reporting; the periodicity of reporting is established; independent expert
bodi es are created to examine the reports of States parties; the terns of
reference of the supervisory body are defined in the treaty; and conpliance with
treaty provisions is nmonitored through a constructive di al ogue between the
expert body and the State party. Wile the content for such reports is outlined
in very general terms in the treaties thensel ves, each of the human rights
treaty bodi es has adopted general guidelines regarding the formand content of
reports. The Conmttee on Economic, Social and Cultural Rights, inits Cenera
Comment No. 1 (1989) also el aborated the objectives that are served by the
process of preparation and subni ssion of reports.?®

8. In addition to the reporting system several international human rights
instrunments establish procedures allow ng individuals and/or groups to submt
conmmuni cati ons all eging violations of rights protected under that instrunent.
Furthernore, one international instrument currently in force authorizes the
expert body to initiate inquiries into situations that mght represent a
violation of the treaty. These treaty-based communi cati ons and inquiry
procedures are sumarized in section | bel ow

9. Charter-based procedures, on the other hand, are based on a deci sion,
usually in the formof a resolution, of a policy organ which is a representative
body reflective of the nmenbership of the United Nations. The |egal basis for

t hese nechanisns is thus the Charter of the United Nations, and in particular
Article 1, and Article 56 in conjunction with Article 55. Over the years, such
nechani sns have been created prinmarily by the Conmm ssion on Human Rights or, on
its recomnmendation, by the Econom ¢ and Social Council. They include a nunber
of ad hoc or non-conventional entities, such as the establishment of working
groups or the appointnment of special rapporteurs, representatives, independent
experts or other groups or individuals to investigate human rights situations in
particul ar countries or areas, or on particular themes. The nandate and terns
of reference of such procedures and mechani sns are, in general, contained in a
resol ution of the Comm ssion on Human Ri ghts® and/or in a resolution or decision
of the Council
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10. Beyond these mechani sms, both the Conm ssion on the Status of Wnen and the
Conmi ssi on on Hurman Ri ghts have had for many years specific procedures for
handl i ng communi cati ons concerning human rights. These two Charter-based
procedures are summari zed in section Il bel ow

. TREATY- BASED PROCEDURES

11. The reporting procedure fornms an integral part of the obligations assuned
by a State party upon ratification of, or accession to, international human
rights treaties.” The sane cannot be said for the individual conmunications
procedures established under sone of those same instruments. Existing

conmuni cati ons procedures, whether established in a separate optional protoco

or contained in the treaty itself, require an additional specific act of
ratification or declaration by a State party recogni zi ng the conpetence of the
expert body to receive and consider conmunications. Wile the reporting
procedure provides a forumfor a constructive dial ogue between a State party and
an i ndependent group of experts to nonitor, in a non-adversarial nanner, overal
conpliance with international treaty obligations based on a report submtted by
the State party, an individual comunications procedure provides the possibility
for redress in specific cases.

A. Treaty-based comuni cati ons procedures

12. At present, four major United Nations human rights treaties provide for the
conpet ence of the supervisory body to receive and consi der comuni cati ons
alleging violations of rights protected by the respective instrument. These
are: the International Covenant on Civil and Political Rights (ICCPR) inits
first Optional Protocol (OP), the International Convention on the Elimnation of
Al Forms of Racial Discrimnation (CERD) in its article 14, the Convention

agai nst Torture and Gt her Cruel, Inhuman and Degradi ng Treatnent or Puni shnment
(CAT) inits article 22, and the International Convention on the Protection of
the Rights of All Mgrant Wrkers and Menbers of Their Families (MAD) in its
article 77. A though the Mgrant Wrkers Convention has not yet entered into
force, a discussion of the provisions of its article 77 on the right to petition
is included in the present conparative sumary.

13. In accordance with the optional nature of these procedures, a State party
to the main instrunent has the option, through a separate act of ratification or
decl aration, to recognize the conpetence of the treaty body to receive and

consi der communi cations fromindividuals or groups. Conpared with the nunber of
overall ratifications to the main instrunent, at present a snaller nunber of
States have ratified the first Optional Protocol to I CCPR or recognized the
conpet ence of the expert body to receive such conmuni cations under CAT and CERD

14. The status of ratification/acceptance as of 1 Septenber 1996 is as foll ows:

| CCPR 135 CERD: 148 CAT: 99
CP: 89 Article 14: 23 Article 22: 36
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15. The Convention against Torture is currently the only international human
rights instrument which also has an inquiry procedure. Contrary to the

conmuni cati ons procedure of article 22 which requires ratification by the State
party to establish the conpetence of the treaty body to receive and consi der
comuni cations, a State party may, at the tinme of ratification of the Convention
itself, declare that it does not recognize the conpetence of the Committee to
conduct such an inquiry as provided for under article 20 of the Convention (the
so-cal l ed "opt out" provision). |If no such declaration of non-recognition has
been made, the Committee may initiate the inquiry procedure if it receives
information indicating that torture is being systematically practised in the
territory of a State party.

16. In substantive terns, communications procedures avail abl e under

i nternational human rights instruments cover the rights set forth in the

i ndividual instrument. According to the general non-discrimnation clause of
article 2.1 of ICCPR States parties are under the obligation to respect and
ensure the rights set forth in the Covenant to all individuals, wthout

di stinction on a nunber of grounds, including sex. Consequently, the first
Optional Protocol provides an opportunity for both wonen and nmen to subnit
comuni cations on alleged violations of their rights protected under the
Covenant. Al though neither CERD nor CAT nention specifically that the rights
covered in themextend without distinction on the basis of sex, their
applicability to both women and men is without doubt.

17. The Conm ttee on Econom ¢, Social and Cultural Rights has been considering
the preparation of an optional protocol to the Covenant since 1991. The
Committee held a day of general discussion on an optional protocol during its
fourteenth session, in May 1996, and considered the matter further at its
fifteenth session, in Novenber/Decenber 1996, with a view to submtting a
reconmendati on concerning an optional protocol on a right to petition to the
Commi ssion on Human Rights at its fifty-third session

18. In the follow ng section, the individual communications procedures under

| CCPR, CERD, CAT and MAC are summarized. This is followed by a sunmary of the

i nqui ry procedure under CAT. The treaty bodi es have adopted their own rul es of
procedure in accordance with their respective instrunents, further detailing
their nethods of work. Except for MAC, which has not yet entered into force and
with respect to which there are as yet no rules of procedure, the rules of
procedure of the treaty bodies are referred to, as appropriate, in the sunmary.

1. Adnmissibility criteria

19. The first stage after a comrunication is subnmitted to a treaty body is the
determ nation of its admissibility. Each of the procedures under review contain
a nunber of formal admissibility criteria which nmust be fulfilled in order to
enabl e the expert body to receive and consider a communication. |If any of these
criteria is not met or renedied, a communication is declared inadm ssible on
procedural grounds and no consideration of the nerits occurs. The admissibility
criteria are contained largely in articles 1, 2, 3 and 5.2 of OP; articles 14.1
14.6 (a) and 14.7 (a) of CERD; articles 22.1, 22.2 and 22.5 of CAT; and

articles 77.1, 77.2 and 77.3 of MAC.
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(a) Requirenent of ratification or declaration of acceptance

20. A first criterion which determ nes whether a comunicati on nmay be received
by a treaty body is the requirenent that a State party to the instrunent has
ratified or acceded to the first Optional Protocol, or declared that it

recogni zes the conpetence of the treaty body to receive and consi der

conmuni cations.® Thus, the communications procedures are strictly optional and
are applicable only to States parties which have expressly accepted them by way
of ratification/accession, or a declaration. Al instruments specify that no
communi cati on shall be received by the treaty body if it concerns a State party
which is not a party to the first Optional Protocol, or which has not nmade a
decl aration accepting the treaty body's conpetence to receive and consi der
conmuni cations.® The ratification of the first Optional Protocol or declaration
of acceptance by a State party may occur at any time, either at the tine of
ratification of the treaty or at any tine thereafter

21. The nunber of ratifications/accessions, or declarations of acceptance
required for entry into force varies anong the treaties. In the case of OP
(art. 9), 10 ratifications are required. CERD (art. 14.9) and MAC (art. 77.8)
require 10 decl arations of acceptance. CAT (art. 22.8) requires five

decl arati ons of acceptance.

(b) Anonynmity

22. Al procedures establish that anonynous communications shall be
i nadmi ssi ble.

(c) Subject-matter of a communication (ratione nmateriae)

23. Al procedures under review establish that comuni cations are adm ssible
only if they claima violation by the State party of any of the rights set forth
in the instrunent.! The OP, CAT and CERD use the fornulation "... who claimto
be victins of a violation by that/a State party of any of the rights set forth

i nfof the provisions of the Covenant/Convention", whereas MAC uses a slightly
different formulation, nanely "... who claimthat their individual rights as
establ i shed by the present Convention have been violated by that State party".
Thus, any claimof a violation nmust fall within the scope of the Covenant or
Convention. Likew se, a conmunication nust claimthat the clainmants are
"victins of a violation", i.e. that sone detrinment has been suffered.

24, Admssibility ratione materiae is also dealt with in the rules of procedure
of the Human Rights Comnmittee regarding the first Optional Protocol. Wile
some criteria are reiterated fromOP itself, certain aspects are further

el aborated. Rule 90 (b) specifies that a claimof a violation nust be
"sufficiently substantiated" for the Conmttee to reach a decision on

adm ssibility. Wile the claimant, at this stage of the procedure, is not
required to submt all information concerning the nerits of a case

nevert hel ess, she or he nust sufficiently substantiate the case to allow the
Conmittee to reach a decision on the adm ssibility of the communicati on.
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(d) Jurisdiction (admssibility ratione |oci)

25. This criterion establishes the connection which nust exist between the
claimant and the State party agai nst which a conmunication is brought. Al
procedures require that the claimnt be subject to the jurisdiction of the State
party concerned. In the case of CERD, the formul ation used states that the
claimmust be fromclaimants "within [the] jurisdiction" of the State party.

(e) Abuse of the right to submit a communication

26. Three instrunents, i.e. OP, CAT and MAC, have identical provisions that a
conmmuni cati on shall be considered i nadm ssible when the treaty body "considers
[it] to be an abuse of the right of subm ssion of such communi cations or to be
i nconpatible with the provisions of the present Covenant/Convention".®® No
conpar abl e provision is contained in CERD.

(f) Duplication of procedures

27. Two procedures, i.e. CAT and MAC, contain as an admissibility criterion
that "the same matter has not been, and is not being, exam ned under another
procedure of international investigation or settlenent”. Therefore, the same
matter cannot be exam ned at the sanme tine under nore than one internationa
procedure. Further, the matter may not be brought under CAT or MAC after having
been dealt with by another international body. 1In the case of OP, the

comuni cation shall not be considered unless it has been ascertained that the
same nmatter "is not being" exam ned under another procedure. This formnulation
i ndicates that only the sinultaneous exam nation of a case is precluded, and
that the Conmttee is, in principle, conpetent to consider cases that have been
exam ned el sewhere. |In fact, the Human Rights Conmittee has considered a numnber
of cases previously exam ned by the European Conmi ssion of Human Ri ghts and
subsequently submtted to the Human Rights Committee. ' 7 CERD does not address
this el enment.

(g) Exhaustion of domestic renedies

28. In the case of the four procedures under review, no conmunication shall be
consi dered unl ess the relevant treaty body has ascertained that the petitioner
has "exhausted all avail able donestic renedies".*® |In all cases, this is subject
to the exception that it "shall not be the rule where the application of the
renedi es i s unreasonably prolonged”. Additional exceptions to this general rule
are contained in CAT and MAC, providing that the exhaustion of donestic remedies
shall al so not be the rule where the application of donestic renmedies "is
unlikely to bring effective relief to that individual/to the person who is the
victimof the violation of this Convention". 1In the case of MAC, the exception
is further qualified that this shall not be the rule where, "in the view of the
Committee”, the application of the remedies is unreasonably prol onged. The
rules of procedure of the Committee on the Elimnation of Racial Discrimnation
add that a communication nust be subnmitted, except in case of exceptiona
circunstances, within six months after the exhaustion of all avail able donestic
renedi es. *?
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29. In the jurisprudence of the Human Ri ghts Conmmittee, the requirement of the

exhaustion of donmestic renedies applies only to the extent that these renedies
are available and effective.?® No time |limt for the subm ssion of a

conmmuni cati on after the exhaustion of donestic renedies has been set by the
Human Rights Conmittee

(h) Witten nature

30. The OP specifies that individuals fulfilling certain other admssibility
criteria "may submit a witten conmmunication".? None of the other procedures
explicitly addresses the question of the witten or non-witten nature of a
conmmuni cati on, but the rules of procedure and practice of the treaty bodies
establish their essentially witten nature. At the sane tine, none of the
treaty bodies requires that a comruni cation be submtted in a specific format.

31. The practice and rules of procedure of the Committee on the Elimnation of
Raci al Discrimnation and the Committee against Torture indicate that
conmmuni cati ons need to be submtted in witing. In the case of the Conmttee on
the Elimnation of Racial Discrimnation, rule 85 establishes the sumrarized
format in which the Secretary-General shall transnmit to the Commttee each
comuni cation received, and that "the full text [enphasis added] of any

conmmuni cati on brought to the attention of the Committee shall be nade avail able
to any menber of the Committee upon request”, which clearly points to the

requi renent that the original subm ssion be made in witing. Additiona
information fromboth the petitioner and the State party that m ght be requested
at different stages of the process are also to be provided in witten form 2

(i) Admissibility ratione tenporis

32. The tenporal dinmension of adm ssibility addresses the question of whether
conmuni cati ons may be brought concerning violations which occurred before the
entry into force of the procedure for the State party concerned, or concerning
vi ol ati ons which occurred after that date. None of the procedures under review
explicitly addresses this question either in the provisions of the treaty
itself, or in the rules of procedure.

33. Wiile, in practice, the four procedures under review all ow comuni cations
only with regard to alleged violations which have occurred after their entry
into force for the State party concerned, the treaty bodi es have also had to
deal with communi cations regarding so-called continuing violations, i.e.
violations that have started prior to the entry into force of the procedure, but
whi ch continue after that date.

34. The Human Rights Committee has resol ved a nunber of cases where the
tenporal dinmension of admissibility was an issue. 1In general, events that have
occurred prior to the entry into force of OP are inadmssible. If a

comuni cation concerns an event prior to the entry into force of the procedure,
then the communi cation is adm ssible only when the events have had continued

ef fects which thensel ves constitute violations of the Covenant after the entry
into force of OP
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35. Mbst recently, in communication No. 520/1992, the Human Rights Conmittee
stated: " the State party's obligations under the Covenant apply as of the
date of its entry into force for the State party. There is, however, a
different issue as to when the Conmittee's conpetence to consider conplaints
about al |l eged violations of the Covenant under the Optional Protocol is engaged.
Inits jurisprudence under the Optional Protocol, the Committee has held that it
cannot consider alleged violations of the Covenant whi ch occurred before the
entry into force of the Optional Protocol for the State party, unless the

viol ati ons conpl ai ned of continue after the entry into force of the Optiona
Protocol. A continuing violation is to be interpreted as an affirmation, after
the entry into force of the Optional Protocol, by act or by clear inplication,
of the previous violations of the State party".2 |n conmunication No. 410/1990,
the Conmittee did not rule on the question of the adm ssibility ratione tenporis
of a conmuni cation concerning a violation that occurred prior to the entry into
force of the Optional Protocol since the State party conceded the adm ssibility
ratione tenporis.?®

(j) Reservations to procedures

36. None of the four procedures under review contains a provision stating

whet her reservations to the procedure are pernmissible or not. |In practice,
certain reservations or declarations have been entered with regard to the first
Optional Protocol and the conmuni cations procedures under CERD and CAT.

37. Reservations or declarations entered upon ratification to the first OP by
States parties fall into two categories. First, a nunber of States parties have
entered reservations or declarations with regard to article 5.2 (a) of the
Optional Protocol specifying that the Committee shall not consider any

comuni cation concerning a matter which has al ready been consi dered under other
procedures of international investigation.?® The second category of reservations
covers the temporal dinmension of OP. A nunber of States have entered
reservations or declarations to the extent that they recogni ze the conpetence of
the Human Rights Conmittee to receive and consider conmuni cations resulting from
acts occurring after (enphasis added) the entry into force for the State party
of OP, or froma decision relating to such acts after that date.?® Reservations
or declarations of these two categories have been viewed by the Human Ri ghts
Conmittee as not violating the object and purpose of the first Optiona
Protocol .?” The Human Rights Committee insists on its conpetence when events or
acts occurring before the date of entry into force of the first OP have
continued to have an effect on the rights of a victimsubsequent to that date.
Furthernore, the Commttee has nade it clear that reservations relating to the
requi red procedures under the first Optional Protocol would not be conpatible
with its object and purpose.?®

38. The Human Rights Committee has noted that a reservation cannot be nmade to
the Covenant through the vehicle of the Optional Protocol.?°

39. Furthernmore, the Human Rights Committee is prevented from considering
conmmuni cati ons under the first Optional Protocol with regard to articles of the
Covenant to which a State party has entered a perm ssible reservati on upon
ratification of or accession to the Covenant. |In that regard, the Conmittee
declared itself competent to determ ne whether a reservation is conpatible with

/...
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t he obj ect and purpose of the Covenant and, consequently, to determ ne the
admi ssibility of a comunication.*

40. In declaring recognition of the conpetence of the Cormittee on the
Elimnation of Racial Discrimnation in accordance with article 14 of CERD, a
nunber of States parties have put forward reservations or decl arations
specifying that the Conmttee shall not consider any comunications unless it
has ascertai ned that the same matter has not been, and is not being, exam ned
under anot her procedure of international investigation or settlement.3 Qhers
specify the applicability ratione tenporis of the procedure, i.e. that it is
recogni zed for events, or decisions thereon, occurring after the entry into
force of the procedure. *

41. In declaring recognition of the conpetence of the Comm ttee against Torture
under article 22 of CAT, one State party declared that such conpetence woul d
cover events occurring after the adoption of the declaration. 32

(k) Reference to a State party

42. Before declaring a communication adm ssible, all four procedures under

revi ew establish that any comruni cation is to be brought to the attention of the
State party.3** CERD puts forward the requirenent that this be done
"confidentially", and that the identity of the individual or groups of

i ndi vi dual s concerned "shall not be revealed w thout his or their express
consent".3% So far, no petitioner has requested that his or their identity
shoul d not be revealed to the State party concerned.

43. The rules of procedure of the Human Rights Conmttee, the Commttee on the
Elim nati on of Racial Discrimnation and the Conmttee agai nst Torture provide
that a conmuni cation may not be decl ared adm ssible "unless the State party
concerned has received the text of the conmunication and has been given an
opportunity to furnish information or observations” relevant to the question of
adm ssibility, notably information relating to the exhaustion of donestic
remedi es.® To reach a decision on admissibility, a Committee may request that
t he aut hor provide additional information or clarifications relevant to the
question of admissibility.® The rules of procedure establish that the treaty
bodies, in the pre-adnmissibility stage, may set tine limts for the subm ssion
of such additional information, clarifications and observations "with a viewto
avoi di ng undue delay".*® |f deadlines are not kept either by the State party or
by the author, the treaty body may decide the question of admissibility "in
light of available information".3

2. Standing

44. Standi ng under a conmuni cations procedure determ nes who may subnit a
conmuni cati on under the instruments under review. |If a conplai nant does not
have standi ng under the instrument, the conmunication will be rejected by the
treaty body on formal grounds, w thout consideration of the merits. Under the
exi sting instrunents, standing is given to individuals, or to individuals or
groups of individuals.
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45. In all cases, the question of standing is linked to the requirenent that a
conmuni cati on may be submitted only by an individual or group of individuals
claimng to be the victin(s) of a violation of a right protected by the treaty.
The subject(s) of the right to submit a comunication, i.e. the alleged
victin(s), may designate a representative for submitting a comunication, i.e.
his or her |egal counsel or sone other agent representing the alleged victim

46. Under OP, CAT and MAC, only individuals, i.e. natural persons, may submt a
conmuni cation to the respective commttees for consideration.* CERD gives
standing explicitly also to groups of individuals.* CAT and MAC add that such
conmmuni cati ons may be submtted "on behal f of" individuals.

47. The rules of procedure of the Human Rights Conmittee further provide that a
conmuni cati on may be submitted by an individual as well as by individuals, thus
clarifying that nore than one individual may join in submitting a communication
on the sane matter. The individual herself is not required to submt the
communi cation: this may be done by a relative or other designated
representative, a fornmulation which has been held to enconpass an all eged
victinms I egal counsel or other duly designated representative. Such

aut hori zation can be provided, for exanple, in a power of attorney or other
docunent ed proof that the author is authorized to act on behalf of the alleged
victim The rules of procedure of the Commttee against Torture and the
Committee on the Elimnation of Racial Discrimnation specify that relatives of
the alleged victimfall into the sane category as a designated representative. %
Failure to provide proof that the author is authorized to act on behalf of the
al l eged victim's) causes inadmssibility.

48. If it appears that an alleged victimis unable to submt a conmunicati on,
the communi cation may be submitted on her behalf.* 1In this context, both the
Committee against Torture and the Conmttee on the Elimnation of Racial
Discrimnation require specifically that the author of the communication justify
her acting on the victims behalf.* This requirenent also exists for

conmmuni cati ons under OP, as denonstrated by the Human Rights Committee's
jurisprudence.* Failure to provide justification when acting on behalf of the
al l eged victimw thout due authorization | eads to a decl aration of

i nadmi ssibility.

3. Proceedings on the nerits

49. The second stage in the consideration of a conmunication is the proceedi ngs
on the nerits of a case. This stage, reached only after comunications have
been decl ared admi ssible, involves the Coomittee, as well as the conpl ai nant and
the State party agai nst which a comunication has been brought.

50. The deci sion declaring a communi cation adnissible is comunicated to the
State party and to the author of the conplaint.% Follow ng such a decision, the
State party is requested to "submt to the Cormittee witten explanations or
statenments clarifying the matter and the renedy, if any, that may have been
taken by the State".*® |In the case of communicati ons under CERD, the State party
has three nonths. In the case of conmunications under OP, CAT and MAC, a sSix-
nonth tine limt for subm ssion of responses by the State party is envisaged. *°

/...
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According to their rules of procedure, the Conmttee on the Elimnation of
Raci al Discrimnation and the Comrittee against Torture may indicate, if deened
necessary, the type of information they wish to receive fromthe State party
concer ned. *°

51. The rules of procedure of all three treaty bodies establish that
information submtted by the State party in accordance with the provisions
referred to in paragraph 49 above is to be transmtted to the author of the
conmuni cati on who may submt any additional witten information or observations
within atine limt specified by the treaty body. %

52. The consideration of a conmunication on the merits occurs "in the light of
all information/witten informati on nade avail able"” by the State party and the
conplainant.% In the practice of the treaty bodies, all information submitted
by the concerned parties in the context of a specific comruni cation or requested
by the treaty body is to be made available to both parties.®® Al three treaty
bodi es may request the State party to take interimmeasures to avoid possible
irreparable harmto the claimnt.5%

53. While the two stages of consideration of a comrunication, i.e.

adm ssibility and consideration of the nerits, are usually kept separate, the
Human Rights Conmittee decided in 1995 that it would join the consideration of
these two stages when both parties consented and the Committee considered it
appropriate.® Such a joinder nay expedite the proceedings of the Commttee.

54. Consi deration of comruni cations under all procedures under review takes
pl ace in closed neetings. %

55. Al three treaty bodies are conpetent to reconsider a decision declaring a
conmuni cati on inadm ssible at the witten request of the conplai nant where such
a request provides additional information relevant to admissibility of the
conmuni cation.® They also may review or revoke a decision on admssibility
during the proceedings on the nerits in the |ight of any explanation a State
party may provide, and after affording an opportunity to the conplainant to
subnmit additional information.?3®

4. Wirking groups and special rapporteurs

56. The rules of procedure of the three treaty bodies provide for the

est abl i shnent of working groups to assist the respective treaty body in
expediting its mandate under OP, under article 14 of CERD and under article 22
of CAT.

57. Al three treaty bodi es have established working groups for the purpose of
maki ng "recomendations to the Committee regarding the ful filment of the
conditions of admissibility laid down" in the respective instrument.> Once a
decision on admi ssibility has been taken, the treaty bodies may again refer the
matter to a working group or, in the case of the Human Rights Committee, to a
speci al rapporteur, for assistance and to nmake reconmendations to the treaty
body. % Opinions or views on the nerits of a communi cation are al ways adopted by
the treaty body as a whole. ®
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58. I n each case, working groups are conposed of not nore than five nenbers.
They elect their officers, devel op their working nethods and apply as far as
possible the rules of procedure of the related treaty body. ¢

59. In the practice of the Hunan Rights Conmttee, its Wrking Goup on
Conmmuni cati ons neets for one week i mediately prior to the session of the

Committee. It is authorized to adopt decisions declaring conmunications
adm ssi bl e when all five nenbers so agree, otherwise, the matter is referred to
the Conmttee as a whole. In any case, the Wrking Goup may refer a decision

on admssibility to the Committee as a whole. Decisions declaring

conmmuni cati ons inadm ssible are to be taken only by the Committee as a whol e,
but the Wbrking G oup nmay neke recomendations to the Committee in that
respect.® The Committee on the Elimnation of Racial Discrimnation and the
Conmi ttee agai nst Torture have, so far, not set up pre-sessional working groups
for this purpose.

60. The rules of procedure of all three treaty bodies, in addition to providing
for working groups to assist the Conmttees in handling comunications at the
adm ssibility stage and during consideration of the nerits, allow the treaty
body to designate special rapporteurs fromanong its nenbers to assist in the
handl i ng of communi cations.® According to the practice of the Human Ri ghts
Conmittee, its Special Rapporteur on new comruni cations is called upon to
process new comuni cations as they are received, including between sessions of
the Conmttee. The duties of the Special Rapporteur include, in particular, the
transm ssion of new conmuni cations to the State party requesting information or
observations relevant to the question of admissibility. The Special Rapporteur
may al so issue requests for interimneasures. Furthernore, the Speci al
Rapporteur may nmake recomrendations to the Committee to decl are conmuni cations

i nadmi ssi bl e without forwarding themto the State party.® The Conmittee agai nst
Torture appoints a special rapporteur for this purpose in every new case. The
very limted casel oad of the Committee on the Elimnation of Racia

Di scrimnation has, so far, not led to the designation of special rapporteurs to
assist it in the handling of conmunications.

5. Views and foll ow up

61. The third stage in the consideration of a communication is the adoption by
the treaty body of its decision or views on a conplaint. All procedures under
review contain a provision that the treaty body "shall forward its views/its
suggesti ons and recomendations, if any, to the State Party concerned and to the
i ndi vi dual / petitioner."® The treaty bodies, after having nade a finding of a
violation of a provision of the instrument, usually ask the State party to take
appropriate steps to renedy the violation. Depending on the case, these steps
mght be limted to recommendati ons that a State party provide an "appropriate
renedy”, or they mght be nore specific, such as recomrendi ng the revi ew of
policies or the repeal of a law, the payment of conpensation, or the prevention
of future violations.

62. The rules of procedure of the Human Rights Commttee, the Conmittee on the
Elimnation of Racial Discrimnation and the Commttee agai nst Torture provide
that any nenber of the treaty body may request that her individual concurring or

/...
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di ssenting opi nion be appended to the views of the Comm ttee. Such individua
opi nions may al so be appended to the Human Rights Conmittee's decisions

decl ari ng communi cati ons inadm ssible. Consequently, although a treaty body may
strive to arrive at its decisions by consensus, no unanimty is required in the
adoption of its views on a comunication.® In the practice of the Human Rights
Committee, menbers' concurring or dissenting opinions have been appended to the
Conmittee's views in specific cases.

63. The last stage in the comunications procedure consists of the follow up
phase. Although not specifically addressed in the instrunents per se, all
treaty bodi es have devel oped a practice of follow ng up on decisions taken with
regard to a specific conmunication. The rules of procedure of the Comrmittee on
the Elimnation of Racial Discrimnation establish that "the State party
concerned shall be invited to informthe Conmmittee in due course of the action
it takes in conformity with the Conmittee's suggestions and recomendati ons". %8
Li kewi se, the rules of procedure of the Conmittee against Torture provide that
"the State party concerned shall be invited to informthe Committee in due
course of the action it takes in conformity with the Commttee's views". %
Dependi ng on the decision, a Commttee may set a tinme linmt for the receipt of

i nformati on on action taken by the State party.

64. 1In 1990, the Human Rights Committee established a procedure for nonitoring
the followup to its views under article 5.4 of OP. First, the Commttee
indicates in its decisions atine limt for the receipt of information with
regard to action taken by the State party in respect of the Commttee' s views
(usually 90 days). Second, the Conmittee proceeds with the creation of a
speci al rapporteur for the followup on views. According to rule 95, the
Comittee designates a special rapporteur for the purpose of ascertaining the
neasures taken by the State party to give effect to the Conmttee's views. To
that end, the special rapporteur requests witten information fromthe State
party, and inforns the Commttee accordingly. The first followup mssion by
the special rapporteur to a State party was undertaken in 1995.7° Any action, or
i naction, on the part of States parties with regard to the Conmittee's views is
reported in the Conmttee's annual report. Finally, the Commttee has

i ncorporated into its guidelines for the preparation of reports a section which
requests reporting States, as applicable, to explain "what action has been taken
relating to the communi cation concerned. In particular, the State party shoul d
i ndi cate what remedy it has afforded the author of the comruni cati on whose
rights the Conmttee found to have been violated",”™ thus nmaking followup to
conmuni cati ons part of the reporting procedure.

65. In order to enhance the inpact of its views adopted under OP, the Human
Rights Comm ttee has taken a nunber of decisions, including that every form of
publicity will be given to followup activities. It also decided to include a
separate and highly prom nent section on followup activities under OP in its
annual report. 1In this section, information is included, inter alia, as to
which States parties have, or have not, provided follow up information or
cooperated with the special rapporteur for the foll owup on views. "

66. The annual reports of all three treaty bodi es contain sections on the
consi derati on of comunications and action taken thereon by the treaty body. In
addition to a summary of the communi cati ons exam ned, the reports al so contain

/...
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the texts of views adopted under the comunications procedure, as well as the
texts of any decisions taken to declare a comuni cati on inadmi ssible. ™

6. I nterimneasures

67. \While the instruments under review do not contain specific provisions which
woul d enmpower the relevant treaty body to request a State party to take interim
nmeasures pending its adoption of final views on a conmunication, such steps are
foreseen in the rules of procedure of the Human Rights Conmittee, the Conmittee
agai nst Torture and the Committee on the Elimnation of Racial D scrimnation

68. In the case of the Human Rights Committee, rule 86 provides that the
Conmittee may, after receipt of a conmunication and before adopting its views,
request a State party to take interi mnmeasures which "may be desirable to avoid
i rreparabl e damage to the victimof the alleged violation". At the same tine,
the State party is advised by the Conmittee that such a request for interim
neasures "does not inply a determ nation on the nerits of the comunication"
The Conmittee has applied this rule on several occasions, notably in cases

i nvol ving the death penalty and where the alleged victimclainmed a denial of
fair trial. Specifically, stays of execution have been granted in this
connection.™ Furthernore, the Comrittee's rules of procedure determ ne that

i nteri mmeasures requested under rule 86 shall not be subject to the rule of
confidentiality.™

69. A simlar provision on interimmeasures is contained in rule 108.9 of the
Conmittee against Torture. The Committee "may request the State party to take
steps to avoid possible irreparable danage to the person or persons who claimto
be victim(s) of the alleged violation" and such a request "does not inply that
any deci sion has been reached on the question of the admssibility of the
conmmuni cation”. This provision has been applied by the Committee agai nst
Torture in cases of asylum seekers who have faced i nm nent deportation or

expul sion to their country of origin where they feared being subjected to
torture.

70. In the case of the Committee on the Elinination of Racial Discrimnation,
rule 94.3 states that in the course of its consideration of a communication, the
Committee "may informthe State party of its views on the desirability, because
of urgency, of taking interimmeasures to avoi d possible irreparabl e damage" to
the petitioner. In such an instance, the Conmittee advises the State party al so
that "such expression of its views on interimneasures does not prejudge either
its final opinion on the merits of the communication or its eventual suggestions
and recommendati ons”.

7. Confidentiality

71. The question of confidentiality in the framework of the comunications
procedures under review arises at a nunber of stages of the process. This is
also an issue with regard to confidentiality inter partes, and vis-a-vis the
public at |arge.
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(a) Anonymity of the communi cation

72. As discussed above under admi ssibility criteria, all procedures require
that a conmuni cati on not be anonynous. Thus, the identity of the author nust be
clearly established in the communication in order to be received by a treaty
body.

73. Before declaring a comunication adm ssible, it is submtted to the State
party concerned for its conmrents. At that stage, CERD contains the proviso that
"the identity of the individual or group of individuals concerned shall not be
reveal ed without his or their express consent".’” So far, no petitioner has

obj ected to the disclosure of his identity to the State party concerned.”” To
satisfy the requirenent, all petitioners are, nevertheless, asked to state their
consent in witing before the cormmunication is transnmitted to the State party.
On one case, however, the Committee on the Elimnation of Racial D scrimnation
deci ded, at the express request of the petitioner, not to reveal his identity
when the opinion in his case was made public. ™

(b) Examination of communications in closed neetings

74. Three procedures, i.e. OP, CAT and MAC, establish that "the Conmttee shal
hol d cl osed neeti ngs when exani ni ng comuni cati ons under the present Protocol/
article".”™ This provision also extends to any neetings of working groups. No
conparabl e provision is contained in CERD. Rule 88 of the rules of procedure of
the Conmttee on the Elimnation of Racial Discrimnation establishes, however,
that neetings of the Commttee or its working group for the purpose of exam ning
communi cations in accordance with article 14 shall be cl osed.

75. The rules of procedure of all three treaty bodies provide that the treaty
body may i ssue communi qués for the use of the informati on media and the genera
public regarding the activities of the body at the closed neetings. ®

(c) Confidentiality of docunents

76. The rules of procedure of the Human Ri ghts Conmittee® establish that all
docunents pertaining to the procedure under OP, i.e. submissions fromthe
parties and all working docunents of the Committee, a working group or specia
rapporteur, are confidential. Any decisions taken by the Committee which are
not of a final nature, such as decisions requesting information or comrents from
the parties involved, are also confidential. Likew se, the parties are under an
obligation to maintain the confidentiality of any non-final decision of the
Committee brought to their attention. Wile a conmunication is under

consi deration, either with regard to adm ssibility or during the proceedi ngs on
the merits, the parties are under an obligation to observe and respect the
confidentiality rule concerning all subm ssions nade by the parties. After the
Committee has issued a final decision, both parties are free to release their
own subm ssi ons.

77. Although not specifically addressed in a rule, the practice of the
Conmittee on the Elimnation of Racial Discrimnation is that all docunents
pertaining to the work of the Commttee under article 14 (subm ssions fromthe
parties and ot her working docunents of the Committee) are confidential. 8
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(d) Final decisions of the Conmittees

78. The texts of the final decisions of the Human Rights Comrittee adopted in
accordance with article 5.4 of OP are nmade public.?® Decisions declaring a
conmuni cation i nadm ssible are normally nade public.® Decisions declaring a
conmmuni cati on admi ssible are not nade public. The practice of the Commttee on
the Elimnation of Racial Discrimnation and the Conmttee against Torture is

t he sane.

79. Al three treaty bodies include in their annual reports information about
their activities undertaken in the framework of the individual comunications
procedures.® In practice, the text of all final decisions of the treaty bodies,
i.e. either on admissibility or on the nerits, are reproduced in extenso in the
Conmittees' annual reports.

80. Al instruments specify that the treaty bodies are to forward their views
to the State party and to the petitioner.?8®

(e) ldentity of the author

81. As communications may not be anonynous, the identity of the author is known
to the respective treaty body, and is al so communicated to the State party when
a Conmttee seeks the witten explanations or clarifications of the State party
before deciding on the admissibility of the comunication, and when a Committee
seeks to receive any other witten information for the consideration of the
conmuni cation on its nerits.?

82. The identity of the author and of the State party are always indicated in
the final decisions on the nerits of the Hunman Rights Conmittee. Unless the
Commi ttee deci des ot herw se, decisions declaring comunications inadn ssible
indicate the identity of the State party and, as a rule, the identity of the
author(s) in the text made public. Were the Comm ttee deci des otherw se, the
State party shall also refrain fromdisclosing the identity of the author(s). 88

83. At the request of the author, in the public decision on the merits
concer ni ng comruni cati on No. 4/1991 dealt with by the Cormittee on the
Elimnation of Racial Discrimnation, the nane of the author was not disclosed
at his express request although the State party had been apprised of it during
the course of the proceedings.® In a decision declaring communication

No. 5/1994 inadmi ssible, the Coomittee on the Elimnation of Racia

Di scrimnation did not disclose the identity of the author (A 50/18,

annex VI11).

8. Participation of representatives

84. The procedure under OP at all stages is exclusively of a witten nature.
VWil e the proceedi ngs before the Conmttee on the Elimnation of Racial

Di scrimnation and the Commttee against Torture are, in general, also of a
witten nature, the rules of procedure of the Conmttee on the Elimnation of
Raci al Discrimnation establish that during the proceedings on the nerits of a
conmuni cation, "the Committee may invite the presence of the petitioner or his

/...
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representative and the presence of representatives of the State party concerned
in order to provide additional information or to answer questions on the nerits
of the communication".®® |In practice, no such situation has yet occurred.
Simlarly, the rules of procedure of the Committee against Torture el aborate
that the Conmttee "may invite the author of the conmmunication or his
representative and representatives of the State party concerned to be present at
specified closed neetings of the Conmttee in order to provide further
clarifications or to answer questions on the nerits of the conmmunication".® So
far, this has not yet occurred.

9. Informati on consi dered

85. In addition to the witten or non-witten nature of information consi dered,
the source of information used by a treaty body in considering a conmunication
needs to be established.

86. As noted in paragraphs 30, 31 and 84 above, the procedures under all four
instruments are, in general, based on witten information submtted to the
treaty bodies by the parties concerned.

87. In general, only information provided by the parties concerned can be used
by the Committees in determning admssibility and in reaching a decision on the
nerits of a case. Article 5.1 of OP specifies that the Human Rights Comittee
shal | consider comunications in the light of all witten information "nade
available to it by the individual and by the State party concerned". CERD uses
a simlar forrmulation, i.e. "in the light of all information made available to
it by the State party concerned and by the petitioner".% Likew se, CAT and MAC
determ ne that conmuni cations shall be considered in the Iight of "al

i nformati on made available to [the Committee] by or on behalf of the individua
and by the State party concerned". ®

88. While all Conmittees, in their rules of procedure, provide for a role for
the Secretary-General in requesting clarifications fromthe author(s) during the
admi ssibility stage of a conmunication,® the rules of procedure of the Committee
on the Elimnation of Racial Discrimnation and the Commttee against Torture

i ncl ude an additional provision enabling the Conmttees to obtain, through the
internediary of the Secretary-Ceneral, at any tinme in the course of the

exam nation, from United Nations bodies or the specialized agencies, any
docunent ation that nmay assist in the disposal of the case.® In its views in
case No. 13/1993, the Committee against Torture drew on a nunber of reports
prepared for the Comm ssion on Human Rights by the Secretary-General, by two of
t he Conmi ssion's Special Rapporteurs and by one of the Comm ssion's working
groups when concluding that a consistent pattern of gross, flagrant or nmass

viol ations of human rights existed in the country of origin of the petitioner.?®
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10. Registers

89. According to the rules of procedure of the three treaty bodies, the
Secretary-CGeneral is requested to maintain a permanent register of all

conmuni cations recei ved under each instrunent.® These registers serve as a

wor ki ng tool of the secretariat of the treaty bodies. They help to ensure that
all comuni cations are accounted for and attended to under the appropriate
procedure (e.g., avoiding duplication of consideration) and permt the

conpil ation of public statistical data concerning the status of each

conmmuni cati on under the respective procedure. The nenbers of the human rights
treaty bodi es concerned are free to consult the registers if they so wish. The
regi sters are not, however, made accessible to others.

11. Publicity

90. |1 CCPR, CERD and CAT include specific provisions which require reporting on
activities of the relevant treaty bodi es under the comunications procedures in
their annual reports.®® Wiile the future conm ttee under MAC woul d al so be
requested to present an annual report "on the inplenentation of the present
Convention" to the Assenbly, % no specific provision is made with regard to its
activities under article 77 of the Convention

91. The desirability of additional publicity for the procedure and any

deci sions taken thereunder is reflected in the rules of procedure of all three
treaty bodies, which provide for the issuance of conmuni qués addressed to the
medi a and the general public on the activities of the treaty bodi es under the
respective individual conmmunications procedures. 1%

12. Caseload and neeting tine

92. Since the Human Rights Conmittee started its work under OP in 1977, 720
conmuni cati ons concerning 53 States parties have been registered for its
consideration. Since the Conmttee on the Elimnation of Racial Discrimnation
started its work under article 14 of the Convention at its thirtieth session, in
1984, 8 conmuni cations concerning 5 States parties have been registered for its
consideration. Since the Conmittee against Torture started its work under
article 22 of the Convention at its second session, in 1989, 53 comuni cations
concerning 13 States parties have been registered for its consideration. The
status of these comunications is as follows:
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HRC CERD CAT
Total nunmber of cases registered 720 8 53
Concl uded by vi ews/ opi ni on 239 4 7
Decl ared i nadm ssi bl e 224 1 18
Di sconti nued or w t hdrawn/ suspended 115 0 7
Decl ared admi ssi bl e, but not yet concl uded 41 0 3
Pending as pre-admissibility stage 101 3 18
O hers (on file awaiting further sever al 0 12
clarification by the author) hundr ed

Qut of the 239 cases on which it adopted views under article 5.4 of the first
Optional Protocol, the Human Rights Committee found 181 cases of violations of
t he Covenant.

93. The treaty bodies allocate a certain nunber of neetings of their currently
nmandat ed regul ar annual neeting tinme for their work under the first Optiona
Protocol, under article 14 and under article 22, respectively. Qut of a total
of nine weeks' annual neeting tinme, the Human Ri ghts Comm ttee all ocates on
average 18 to 24 neetings a year to deal with communications under OP. Its
Wor ki ng Group on Communi cations, which assists the Conmttee in handling
comuni cations, neets three times a year for a total of three weeks annually.

94. The Committee on the Elimnation of Racial Discrimnation, of its six
weeks' annual neeting tinme, allocates on average two to three neetings annually
for its work under article 14. The Comrittee against Torture allocates on
average 8 to 12 meetings annually for consideration of communi cations under
article 22 out of a total of four weeks' neeting tine. So far, for activities
under article 20,% the Conmttee against Torture has allocated a total of 52
nmeeti ngs over a six-and-a-half-year period.

13. Funding of the work of the treaty bodies

95. Funding for the work of the three treaty bodies under review, i.e. the
Human Rights Conmittee, the Committee against Torture and the Committee on the
Elim nation of Racial Discrimnation, is provided fromthe regul ar budget of the
United Nati ons.

96. In accordance with article 36 of ICCPR, the Secretary-General of the United
Nati ons "shall provide for the necessary staff and facilities for the effective
performance of the functions of the Comm ttee" under the Covenant.

97. The Convention on the Elimnation of Racial D scrimnation provides that
"States Parties shall be responsible for the expenses of the menbers of the
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Conmittee while they are in performance of Conmittee duties".! The Convention
against Torture, in article 18.5, provides that "the States Parties shall be
responsi bl e for expenses incurred in connection with the holding of neetings of
the States Parties and of the Committee, including reinbursement to the United
Nati ons for any expenses, such as the cost of staff and facilities, incurred by
the United Nations pursuant to paragraph 3 of [article 18]". 1%

98. In accordance with amendnments adopted by the States parties to CERD on

15 January 1992, and the States parties to CAT on 9 Septenber 1992, as endorsed

by the General Assenbly in resolution 47/111, the activities of the Commttee on
the Elimnation of Racial Discrimnation and the Conmittee against Torture have

been financed under the regul ar budget of the United Nations since January 1994.
As at 1 Septenber 1996, 17 States parties of the 86 required for the entry into

force of the anendnent to CERD, and 17 States parties of the 45 required for the
entry into force of the amendnent to CAT had notified the Secretary-General that
t hey had accepted the anmendnents.

14. Conposition of the treaty bodies

99. ICCPR in article 28, CAT in article 17, CERD in article 8 and MAC in
article 72 provide the criteria for the nmenbers of the treaty bodies. These

i ncl ude that nenbers be persons of high noral standing, acknow edged
inmpartiality and recogni zed conpetence in the field of human rights.
Consideration is to be given to equitable geographical distribution, the

useful ness of the participation of some persons having | egal experience and the
representation of the different fornms of civilization as well as of the
principal |egal systens.

100. A breakdown by profession of the menbers of the Human Rights Commttee
shows that it currently consists of 17 | awyers, including |aw professors and
judges, and one political scientist. The Conmmttee against Torture consists of
9 | awyers and one nedi cal doctor, expert in the treatment of victins of torture.
About hal f of the menbership of the Committee on the Elimnation of Racia
Discrimnation are current or retired diplomats, one third are in sone form of

| egal profession and the renmining nenbers have a variety of professiona

backgr ounds.

B. Treaty-based inquiry procedures

101. The Convention against Torture is the only international human rights
treaty which currently provides for an inquiry procedure to be conducted by its
treaty body. The procedure is initiated by the treaty body itself "if the
Conmittee receives reliable informati on which appears to it to contain well -
founded indications that torture is being systematically practised in the
territory of a State party".' 1In accordance with the rules of procedure of the
Committee, information which is, or appears to be, submtted for the Committee's
consi deration under article 20.1, is brought to the Conmttee's attention by the
Secretary-General of the United Nations.! This open-ended formulation allows
for the subm ssion of information by individual (s), groups, non-governnenta
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organi zations, or other entities. |In practice, it is primarily non-governmental
organi zations that submit information which mght initiate an inquiry.

102. A precondition for the Commttee's ability to receive infornmati on which
could lead to the conduct of such an inquiry is that the State party in
question, at the tine of the ratification of, or accession to the Convention
has not nade a reservation declaring that it does not recognize the conpetence
of the Committee provided for in article 20.1° Such a reservati on may
subsequently be withdrawn by the State party at any tine.

103. On the basis of information received and observations sought thereon from
the State party, "as well as any other relevant information available to it", %
the Conmttee nay decide to proceed with a confidential inquiry. To that end,
the Conmttee designates one or nore nenbers of the Conmittee to proceed, and to
report to the Conmittee urgently.® |f the Commttee enbarks on an exami nation
it seeks the cooperation of the State party!® at all stages of the proceedings.
VWile an inquiry may al so proceed wi thout the cooperation of the State party, a
visit toits territory in the course of such an inquiry requires the State
party's agreenent. !

104. The findings arrived at by the Conmttee as a whole, and any comrents and
suggesti ons concerning the situation, are subsequently transmtted to the State
party. The Commttee has the possibility of including a summary of the results
of its proceedings in its annual report. Such inclusion is preceded by
consultations with the State party thereon, but the final decision rests with
the Committee. ™2

105. The inquiry procedure is confidential at all stages: the nmeetings held in
the exercise of the Conmttee's functions under article 20 are cl osed; al
docunents relating to the proceedings are confidential, as are any hearings

whi ch may be held in the conduct of an inquiry or assistance received during an
inquiry. The only public statenent results fromthe Conmttee' s decision on the
publication of the findings and any press communi qués the Commttee nmay issue
concerni ng proceedi ngs in accordance with article 20, as well as the inclusion
of a general summary of activities under article 20 in the Comm ttee's annua
report.

106. So far, the Committee has allocated on average just under four meetings to
its activities under article 20 at each of its fourth to sixteenth sessions. It
has publicly announced, after consultations in accordance with article 20.5, the
results of its proceedings relating to its inquiries under article 20 in two
States parties to the Convention. !5

1. CHARTER- BASED PROCEDURES

107. Charter-based procedures, as indicated in paragraphs 9 and 10 above, are
established in a decision, usually in a resolution, of an intergovernnmental body
defining the mandate or purpose of the procedure. Two Charter-based procedures,
nanely the conmuni cati ons procedure of the Conmmi ssion on the Status of Wnen

and the so-called 1503 procedure of the Commi ssion on Hunan Rights, are

sumari zed bel ow.
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A.  Communi cations procedure of the Conmi ssion on the
Status of Wrmen

108. The basis for this procedure is Econom c and Soci al Council resolution

76 (V) of 5 August 1947, as amended by Council resolution 304 (1) (XI) of 14 and
17 July 1950, and reaffirmed by Council resolutions 1983/27 of 26 May 1983 and
1993/ 11 of 27 June 1993. These resol utions enpower the Conm ssion on the Status
of Wbnen to consider confidential and non-confidential communications on the
status of wonmen in any part of the world.

109. The Comm ssion is authorized to appoint at its annual sessions a Wrking
G oup fromanong its menbers, consisting of five representatives, one from each
regional group. The Working Group considers comunications with a viewto
bringing to the attention of the Commi ssion those comunications, including the
replies from Governnents, which appear to reveal a consistent pattern of
reliably attested injustice and discrimnatory practices agai nst wonen. Al
conmmuni cations, confidential as well as non-confidential, are considered in

cl osed neeti ngs.

110. The admissibility criteria for comunications are taken fromresol ution

1 (XXIV) of 13 August 1971 of the Subcomm ssion on Prevention of Discrimnation
and Protection of Mnorities. Accordingly, any person or group of persons who
have direct and reliable know edge of those violations, or non-governnental
organi zations acting in good faith in accordance with recogni zed principl es of
human rights, not resorting to politically notivated stands contrary to the
provisions of the Charter of the United Nations and having direct and reliable
know edge of such violations may subnmit a comunication for consideration by the
Commi ssion. To this is added that such a conmuni cation nust refer specifically
to wonen or wonen's issues, that it nust appear to reveal a consistent pattern
of gross and reliably attested injustice and discrimnatory practices agai nst
wonmen and that the reported act or practice of discrimnation against a wonan
happens solely on the grounds of her being a woman. Anonynous communi cati ons
may not be received.

111. The Secretary-General conpiles lists of confidential and non-confidentia
communi cations fromthe information received. The non-confidential |ist

i ncl udes comunications dealing with principles relating to the pronotion of
wonmen's rights in the political, economc, civil, social and educational fields.
They do not identify any particular State as the all eged perpetrator of human
rights violations. The confidential Iist includes conmunications alleging
violations of wonen's rights by States, including patterns of violations in
particul ar countries, or the identification of a problemfacing wonmen in severa
countri es.

112. The Working Group considers all comrunications before it, and submits its
report to the Conm ssion. The report, based on the Wrking Goup's anal ysis of
the confidential and non-confidential conmunications, may indicate the
categories in which comunications are nost frequently submtted to the
Conmi ssi on.

113. The Conmi ssion is enmpowered to make reconmendations to the Econom ¢ and
Soci al Council on what action should be taken on energing trends and patterns of

l...
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di scrim nation agai nst wonen reveal ed by comuni cati ons on the status of wonen
(see Council resolution 1993/11), but is not authorized to take any action
itself.

114. The experience with this procedure was assessed by the Wrking Goup in
1991. It noted that "while the conmuni cati ons procedure provided a val uabl e
source of information on the effects of discrimnation on the |lives of wonen,
the current procedure for conmmunications on the status of women shoul d be

i mproved to nake it nore efficient and useful" (E/ 1991/28, para. 48). The
nmandat e of the Commi ssion was subsequently reaffirnmed by the Council inits
resol ution 1993/ 11.

115. At the fortieth session of the Conmission, in 1996, the Commission, in
adopting the report of the Wirking Goup, noted that sone recurring trends coul d
be clearly identified, namely different forms of violence agai nst wonen and
violation of their human rights, particularly in situations of arned conflict
and war. On previous occasions, the Wrking Goup had identified violence

agai nst wonen in detention as a matter of concern

116. The Worki ng Group enphasi zed that the conmuni cati ons procedure of the

Conmmi ssion was not sufficient and therefore not effective. It reconmended that
t he Conm ssion's communi cations procedure be further inproved. No further
reconmendati ons were submtted to the Econom ¢ and Soci al Council, however, and

therefore no further action was taken either with regard to the identified
trends of consistent patterns of reliably attested injustice and discrimnatory
practices agai nst wonen or with regard to the functioning of the comunications
procedure of the Comm ssion.

B. 1503 procedure of the Comm ssion on Hunan Ri ghts

117. This procedure, established under Econom c and Social Council resolution
1503 (XLVi 1) of 27 May 1970, deals with comunications relating to violations
of human rights and fundanental freedons anywhere in the world. It does not
deal with individual cases, as such, but with situations that affect a | arge
nunber of people over a protracted period of tine.

118. Lists of comunications are conpiled by the Secretary-CGeneral, including
short descriptions of each case, and any replies of Governnments. The lists are
submtted to the nenbers of the Subconmmi ssion on Prevention of Discrimnation
and Protection of Mnorities, as well as to the nenbers of the Comm ssion on
Humean Ri ghts.

119. The Subconm ssion on Prevention of Discrimnation and Protection of
Mnorities appoints a five-nmenber working group, to neet annually for two weeks,
i mredi ately before the session of the Subcomm ssion. This working group, known
as the Wbrking G oup on Comuni cations, considers all the communications and
Governnents' replies, and selects therefromsituations for the attention of the
Subconmmi ssi on.

120. A mgjority of the working group's nenbers is needed to refer a
conmuni cation to the Subcomm ssion. No further action is taken on
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conmuni cati ons whi ch the working group does not pass on to the Subconm ssion
From anong the comuni cations submitted to it, the Subconmm ssion determ nes
those particular situations it wishes to refer to the Conm ssion on Human

Ri ghts, which appear to reveal a consistent pattern of gross and reliably
attested violations of human rights.

121. A five-menber working group of the Commission, known as the Wrking G oup
on Situations, has been appointed annually since 1974 to exam ne the materi al
transmtted to the Comm ssion by the Subcomm ssion, and the observations of
Governnents. The Wirking Group is entrusted with recommendi ng a course of
action to be taken in each case.

122. Subsequently, the Conmi ssion may decide that a particular situation

requi res thorough study and a report and recommendations thereon to the Economic
and Social Council, or that a particular situation should be the subject of an

i nvestigation by an ad hoc committee to be appointed by the Comm ssion. The

net hod of conducting a thorough study has been applied only once and the net hod
of setting up an ad hoc investigatory body, with the consent of the Governnent
concerned, has never been used.

123. Instead of these two alternatives, the Comm ssion on Human Ri ghts has
devel oped a nunber of approaches in the application of the procedure, including
di scontinuation; continuing review, continuing review and appoi nt ment of an

i ndependent expert to enter into direct contacts with the Government and peopl e
concerned; discontinuation under the confidential procedure in order to take up
the sane matter under the public procedure governed by Council resolution

1235 (XLI1). 18

124. The admissibility criteria for comruni cations are contained in the
provi si onal procedures adopted by the Subcommission in its resolution 1 (XXIV).
Accordingly, the objective of the comunication nust not be inconsistent with
the relevant principles of the Charter of the United Nations, the Universa

Decl arati on of Human Rights or other applicable instruments in the field of
human rights. %’

125. Conmuni cati ons under the 1503 procedure are admissible only if there are
reasonabl e grounds to believe that they may reveal a consistent pattern of gross
and reliably attested violations of human rights and fundanmental freedons; any
replies received fromthe Governments concerned nmust be taken into account.

126. Anonynpus conmuni cations are not adm ssible under the rules applicable to

t he 1503 procedure. The provisional procedures contain provisions to avoid
overlap with other existing procedures and the repeated subm ssion of

comuni cations already dealt with by United Nations organs. The exhaustion of
donestic renedies is a precondition for consideration of a comruni cation, unless
it appears that such renmedi es would be ineffective or unreasonably prol onged.
Any failure to exhaust donestic remedi es nust be satisfactorily explained. No
comunication will be admtted if it has manifestly political notivations or if
its subject is contrary to the provisions of the Charter of the United Nations.

127. In order to be admitted, the communi cation nust contain a description of
the facts and nust indicate the purpose of the petition as well as the rights

l...
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t hat have been violated. A conmunication will not be considered if its |anguage
is abusive or if it contains insulting references to the State against which the
conplaint is directed. Such communications may, however, be considered, if they
neet other criteria for admssibility, after deletion of the abusive | anguage.

128. Admi ssi bl e comunications nay originate froma person or group of people
who claimto be victins of human rights violations. They nay al so be admtted
if they are submitted by a person or group of people having direct, reliable
know edge of violations. Under the 1503 procedure, non-governmenta

organi zati ons may present conmuni cations on the condition that they act in good
faith in accordance with recogni zed principles of human rights, not resorting to
politically notivated stands contrary to the provisions of the Charter, and with
direct, reliable evidence of the described situation. However, a conmunication
is inadmssible if it appears that it is based exclusively on reports

di ssem nated by the mass nedi a.

129. In accordance wi th Comm ssion decision 3 (XXX) of 6 March 1974, the

rel evant docunents on situations are referred to the Governments concerned, with
the request that they nake written observations thereon in time for the

Commi ssion's next session. This is done once the Subconm ssion has decided to
refer a situation to the Comm ssion

130. A Government has the right to be represented and may participate fully in
neetings when the Comm ssion discusses a situation with which it is concerned,
and when its decision is adopted.

131. Al actions taken under the 1503 procedure renain confidential unless the
Commi ssion reports thereon to the Economic and Social Council. Until that stage
is reached, the neetings of all bodies involved, i.e. the Conm ssion, the
Subconmi ssi on and both working groups, are held in private and the
confidentiality of their records and docunents is preserved.

132. Since the procedure started to operate, in 1972, particular situations in
73 countries have been referred to the Conm ssion on Human Rights by the
Subconmmi ssion for exam nation under the 1503 procedure. Since 1978, the

Chai rperson of the Conmmi ssion on Human Ri ghts has announced in public session

t he nanes of countries which have been under exam nation. The Chairperson nakes
a distinction between countries where the Conm ssion continues to keep a human
rights situation under review, and those where it has been decided to take no
further action.

133. The Econonic and Social Council sonetimes decides - on its own initiative,
after the study of a particular situation has ended, or on the recomendati on of
t he Conm ssion on Human Rights - that the confidentiality of material used in
conjunction with a procedure nmay be renoved
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Not es

! Report of the World Conference on Human Rights, Vienna, 14-25 June 1993
(A CONF. 157/ 24 (Part 1)), chap. 11l (Vienna Decl aration and Progranme of
Action), sect. II, para. 40; and Report of the Fourth Wrld Conference on Wnen,
Beijing, 4-15 Septenber 1995 (A/ CONF.177/20 and Add. 1), chap. |, resolution 1,
annex Il (Platformfor Action), para. 230 (k).

2 This aspect is recognized, particularly in para. 222 of the Platformfor
Action, which states: "If the goal of full realization of human rights for al
is to be achieved, international human rights instrunents nmust be applied in
such a way as to take nore clearly into consideration the systematic and
systematic nature of discrimnation agai nst wonen that gender anal ysis has
clearly indicated.” Furthernore, the Platformfor Action, in para. 217, notes a
| ack of appropriate recourse nechani sns at the national and internationa
| evel s, and in paragraph 219 notes, inter alia, inadequate nmonitoring of the
violation of the human rights of all wonen.

8 See, inter alia, sect. Il, para. 37 of the Vienna Declaration and
Programme of Action and para. 221 of the Platformfor Action.

4 The followi ng major international human rights instrunents have reporting
procedures: International Covenant on Gvil and Political R ghts (I CCPR);
I nternati onal Covenant on Economic, Social and Cultural Rights (1CESCR);
I nternational Convention on the Elimnation of All Fornms of Raci al
Di scrimnation (CERD); Convention on the Elimnation of Al Forns of
Di scrim nati on agai nst Wnen (CEDAW; Convention agai nst Torture and O her
Cruel, Inhuman or Degradi ng Treatnent or Punishment (CAT); Convention on the
Rights of the Child (CRC); and International Convention on the Protection of the
Rights of All Mgrant Wrkers and Menbers of Their Families (MAC) (not yet in
force). On reporting under international human rights instrunents, see, in
general, Manual on Human Rights Reporting (United Nations publication, Sales
No. E. 91.XIV.1).

5 See E/1989/22, annex Il1; see also HRI/GEN 1/ Rev. 2.

5 Acurrent list of thematic and country specific procedures of the
Conmmi ssion on Human Rights is annexed to the annotations to the provisional
agenda for the fifty-second session of the Conm ssion (Geneva, 18 March-

26 April 1996) (E/CN. 4/1996/1/Add.1). The functioning of various non-treaty
mechani sns is dealt with in detail in the report of the Secretary-General
(E/CN. 4/ 1994/ 42), subnmitted to the Commi ssion on Human Rights at its fiftieth
sessi on.

" The reporting obligations are contained in the foll ow ng provisions:
| CCPR article 40; ICESCR article 16, and article 17 in conjunction with Econonic
and Soci al Council resolution 1988/4; CERD article 9; CEDAWarticle 18; CAT
article 19; CRC article 44; and MAC article 73.

8 OP art. 1, CAT art. 22.1, CERD art. 14.1 and MAC art. 77.1.
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9 Last sentence of OP art 1, CAT art. 22.1, CERD art. 14.1 and M\AC
art. 77.1.

10 0Op art. 3, CAT art. 22.2, CERD art. 14.6 (a) and MAC art. 77.2.

1 On the question of standing, see paras. 44-48.

2 Rule 90 (b). The rules of procedure of the Human Ri ghts Committee (HRC)
are contained in docunment CCPR/ C/3/Rev.3, with further anendnents in document
A 49/ 40, vol. 1, annex VI.

3 0P art. 3, CAT art. 22.2 and MAC art. 77.2.

14 CAT art. 22.5 (a) and MAC art. 77.3 (a).

5 OP art. 5.2 (a).

16 A/ 49/ 40, vol. |, para. 402.

7 The Spanish text of article 5.2 (a) enploys different wording, i.e. the
"same matter has not been exam ned" under other procedures. This is considered
to be an editorial error in the authentic Spanish text and is disregarded in the

application of OP.

8 Op arts. 2 and 5.2 (b), CAT art. 22.5 (b), CERD art. 14.7 (a) and MAC
art. 77.3 (b).

 Rule 91 (f), cf. CERD article 14.5, in fine. The rules of procedure of
the Conmttee on the Elimnation of Racial Discrimnation are contained in
docunment CERD/ C/ 35/ Rev. 3, with further amendnments in document A/ 48/18, annex V.

20 See A/ 49/40, vol. |, paras. 404-406.

2 OP art. 2.

22 On the nature of the proceedings on the nerits, see paras. 49-55.

2 A 49/40, vol. IIl, annex X, sect. T, para. 6.4.

24 A 47/ 40, annex | X, sect. Q para. 4.

2% See al so para. 27 (duplication of procedures). At |east one reserving
State, Austria, refers specifically to the procedure established by the European
Convention for the Protection of Human Ri ghts and Fundanental Freedons. O her
States that have entered a reservation to this article on the same grounds
i ncl ude Denmark, France, Cermany, lceland, Ireland, Italy, Luxenbourg, Mlta,

Nor way, Pol and, Ronmani a, the Russian Federation, Slovenia, Spain and Sweden.

26 Such declarations or reservations were entered, inter alia, by Chile,
France, Germany, Malta, the Russian Federation and Sl oveni a.

2T General Conment 24 (52) (CCPR/ C/21/Rev.1/Add.6), para. 14.
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28 1bid., paras. 13 and 14.

2 1bid., para. 13.

% ]bid., para. 18.

31 Denmark, Finland, Iceland, Italy, Norway and Sweden.

32 France and the Russian Federation. As noted in para. 27, CERD does not
contain a provision concerning duplication of procedures.

3% The Russi an Federation, specifying the date of 1 Cctober 1991.

% OP art. 4.1, CAT art. 22.3, CERD art. 14.6 (a) and MAC art. 77.4.

% CERD art. 14.6 (a).

% HRC rule 91.2, CAT rule 108.3 and CERD rule 92.3. The rules of procedure
of the Conmttee against Torture are contained in docunent CAT/C/3/Rev.1, with
further anendnents in docunents A/ 50/ 44, annex VI, and A/51/44, annex VI.

% HRC rule 91.1, CAT rule 108.1 and CERD rule 92. 1.

% CAT rule 108.5; see also HRC rule 91.1 and CERD rule 92.5.

% CAT rule 108.6 and CERD rul e 92.6.

9 OP arts. 1 and 2, CAT art. 22.1 and MAC art. 77.1.

1 CERD art. 14.1.

42 CAT rule 107.1 (b) and CERD rule 91 (b).

4 HRC rule 90 (a) and (b).

4 CAT rule 107.1 (b) and CERD rule 91 (b).

4 See, for exanple, case No. 8/1977, paras. 3 and 6, in Selected Decisions

of the Human Rights Committee under the Optional Protocol: Second to Sixteenth
Sessions (United Nations publication, Sales No. E. 84.XIV.2).

4% See, for exanple, communication No. 14/1994 of CAT on the question of
adm ssibility (A/50/44, annex V, sect. B).

“ HRC rule 93.1, CAT rule 110.1 and CERD rule 94.1.
% OP art. 4.2, CAT art. 22.3, CERD art. 14.6 (b) and MAC art. 77.4.
4 OP art. 4.2, CAT art. 22.3, CERD art. 14.6 (b) and MAC art. 77.4.

50 CAT rule 110.2 and CERD rule 94. 2.
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L. HRC rule 93.3, CAT rule 110.4 and CERD rul e 94. 4.

52 See al so paras. 31, 87 and 88. On the participation of representatives,
see para. 84.

53 See also CERD rule 94.1 and CAT rul e 110. 1.

54 See paras. 67-70 (Interim neasures).

% See A/50/40, vol. |, para. 494 (communication No. 606/1994).
% See para. 74.

5 HRC rul e 92.2, CAT rule 109.2 and CERD rule 93. 2.

8 HRC rule 93.4, CAT rule 110.6 and CERD rul e 94.6.

% HRC rule 89.1, CAT rule 106.1 and CERD rul e 87.1.

% HRC rule 94.1, CERD rule 95.1 and CAT rule 111. 1.

51 On i ndividual opinions, see para. 62.

52 HRC rul e 89.2, CAT rule 106.2 and CERD rul e 87. 2.

5% See A/50/40, vol. |, para. 493. HRC rule 87.2.

5 HRC rule 89.3, CAT rule 106.3 and CERD rul e 87. 3.

5 See A/50/40, vol. |, para. 492.

5% OP art. 5.4, CAT art. 22.7, CERD art. 14.7 (b) and MAC art. 77.7.

57 See the report of the Human Rights Conmittee (A/49/40), vol. I,
para. 388.

5% CERD rule 95.5. See, for exanple, communication No. 4/1991, concerning
which the Cormittee invited the State party, in its next periodic report, to
informit about any action it had taken with respect to the recommendati ons nade
by the Commttee (A/48/18, annex |V, para. 7).

8 CAT rule 111.5.

" See A/50/40, vol. |, paras. 557-562.

" See A/50/40, vol. |, annex VIl, sect. A para. 5 and sect. B, para. 7.

2 For a sunmary of the Committee's procedure on follow up, see A/ 49/40,

vol . |, paras. 459-468. Further information, and a country-by-country breakdown
regarding followup is contained in A/50/40, vol. |, paras. 544-565.
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™ See the reports of the Human Rights Conmittee (A/50/40), vols. | and I1;
the Conmittee against Torture (A/50/44); and the Conmittee on the Elimnation of
Racial Discrimnation (A/50/18). See also the rules of procedure of CAT
(rule 112) and CERD (rule 96).

™ See A 49/40, vol. |, paras. 410-411.

* Rul e 96. 2.

" CERD article 14.6 (a).

" See al so para. 42.

® Case No. 4/1991, L. K v. the Netherlands; opinion adopted on
16 March 1993 (see A/ 48/18, annex 1V).

™ OP art. 5.3, CAT art. 22.6 and MAC art. 77.6.

8 HRC rul e 83, CAT rule 102 and CERD rul e 97.

8 Rul es 96-99.

82 A/ 50/ 18, para. 672.

8 HRC rule 96.3 (b).

8 HRC rule 96.3 (a).

8 See CERD art. 14.8, OP art. 6 and CAT art. 24.

8 OP art. 5.4, CAT art. 22.7, CERD art. 14.7 (b) and MAC art. 77.7.

8 Note the proviso of CERD, paras. 42 and 73 above.

8 HRC rules 96.3 (a) and 97. 2.

8 A/ 48/ 18, annex |V (see also para. 73 above) and A/50/18, annex VIII.

% CERD rul e 94.5.

% CAT rule 110.5.

92 CERD art. 14.7 (a).

9% CAT art. 22.4 and MAC art. 77.5. CERD, in article 14.7 (a), has simlar
provisions. On the participation of the parties in the proceedings before the
Conmittee, see para. 84.

% HRC rules 78 and 80, CAT rules 97 and 99 and CERD rul es 82 and 84.

% CERD rule 95.2 and CAT rule 111. 2.
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% Case No. 13/1993, Bal abou Miutonbo v. Switzerland; views adopted on
27 April 1994 (see A/ 49/44, annex V, sect. B, para. 9.5.).

 HRC rule 79.2, CAT rule 98.1 and CERD rul e 83. 1.

% OP art. 6, CAT art. 24 and CERD art. 14.8.

® MAC, art. 74.7.

100 HRC rul e 83, CAT rule 102 and CERD rule 97.

101 See paras. 102-107.

102 CERD art. 8.6.

103 | n paragraph 3 of article 18, the Secretary-Ceneral of the United Nations
is requested to provide the necessary staff and facilities for the effective
performance of the functions of the Comm ttee under the Conventi on.

104 CAT art. 20.1.

105 CAT rule 69.

106 CAT art. 28.1.

107 CAT art. 28.2.
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