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| NTRODUCTI ON
1. The Conmmi ssion on the Status of Wonen, in its resol ution 40/ 8 of

22 March 1996 on the el aboration of a draft optional protocol to the Convention
on the Elimnation of All Forms of Discrimnation against Winen, ! requested the
Secretary-CGeneral to invite Governnments, intergovernnental organizations and
non- gover nnental organi zations to subnmt additional views on an optiona
protocol to the Convention, taking into account the el enents contained in
suggestion 7, adopted by the Cormittee on the Elimnation of Discrimnation
agai nst Wnen at its fourteenth session, as well as the deliberations of the

i n-sessi on Qpen-ended Wrking Goup of the Conmission, and to submit to it, at
its forty-first session, a conprehensive report, including a synthesis of the
vi ews expressed. The present report is submtted in accordance with that
request.

2. In the sane resol ution, the Comm ssion requested the Secretary-General to
provide it with a conparative summary of existing comunications and inquiry
procedures and practices under international human rights instruments and under
the Charter of the United Nations. The conparative sumary is before the

Conmi ssion in docunment E/ CN. 6/1997/4.

3. A report of the Secretary-General containing the views of 18 Governnments
and 19 non-governnental organizations on the el aboration of a draft optiona
protocol (E/ CN. 6/1996/10 and Corr.1 and Add.1 and 2) was considered by the

i n-session Open-ended Wrking Group of the Conm ssion on the Status of Wnen at
its fortieth session. The report of the Wirking Group is annexed to the report
of the Conmission on its fortieth session.?

4. In accordance with Conm ssion resolution 40/8, the Secretary-CGenera
addressed a note verbale, dated 18 July 1996, to nenber States and observer
States, drawing their attention to the resolution and inviting themto submt
their additional views on an optional protocol to the Secretariat not |ater than
1 Cctober. Subsequently, in a second note verbale, dated 3 Cctober 1996, the
Secretary-General infornmed delegations that, in order to enable all interested
Governnents to subnmit their views, the deadline for subm ssion of comments had
been extended to 4 Novenber but that commrents received after 15 Novenber could
not be taken into consideration in the report.

5. A comuni cation dated 12 August 1996 was addressed to intergovernnental and
non- governmental organi zations, inviting themto subnmit their additional views
not later than 1 Cctober 1996

6. A total of 21 replies were received in response to the two notes verbal es
fromthe followi ng menber States: Chile, Costa Rica, Denmark, Netherlands,
Tur key, Luxenbourg, Panama, Spain, Cook |slands, South Africa, Colonbia, Cuba,
Austria, Liechtenstein, Philippines, Italy, Venezuela, China, Mxico, Mrocco
and Mali. The Netherlands noted that its previously comuni cated position,
reflected in docunent E/CN. 6/1996/10, continued to be relevant and stated that
it would not comunicate any additional views. The Cook Islands acknow edged
recei pt of the note verbale but did not submit its views in time for inclusion
in the report.
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7. The foll owing 12 non-governnental organizations submtted comments: Latin

Anerican and Cari bbean Wnen's Health Network (LACWHN), Conmité de Anmgérica Latina
y el Caribe para | a Defensa de | os Derechos de la Mijer (CLADEM, 49 nenbers of
Costa Rican groups and non-governnental organi zations (hereinafter referred to
as "the Goup fromCosta R ca"), Danish Wnmen's Society, |nternationa

Commi ssion of Jurists/Dutch Section (NJCM, Japanese Associ ation of

International Wonmen's Rights, Vienna NGO Conmittee on the Status of Wnen,
Conmité d' Action pour les droits de |'Enfant et de la femme (CADEF), Coordi nadora
Naci onal de Radio (CNR) (Peru), Ain g Salish Kendra, Pronocié6n Cultura
"Creatividad y Canbi 0", and Coordi nadora Naci onal de Derechos Hunanos ( CNDDHH)
(Peru).

8. One intergovernnental organization, the Council of Europe, submtted
comment s.

9. In accordance with the request contained in Conm ssion resolution 40/8,
this report first presents a synthesis of the replies received. It then

reflects, conprehensively, the additional views received with regard to the
el enents contained in suggestion 7 of the Conmttee on the Elimnation of
Di scrim nati on agai nst Wnen. 3

. SYNTHESI S OF REPLI ES RECElI VED FROM GOVERNVMVENTS,
I NTERGOVERNMENTAL ORGANI ZATI ONS AND
NON- GOVERNVENTAL  ORGANI ZATI ONS

A. Views on an optional protoco

10. The CGovernnents of Costa Rica, Luxenbourg, Denmark, Turkey, South Africa,
Austria, Chile, Spain, Panama, the Philippines, Liechtenstein, Venezuela, Cuba,
Italy and Mali, as well as the Council of Europe, the Japanese Associ ation of
International Wonen's Rights, NJCM LACWHN, CNR, Pronoci 6n Cultural "Creatividad
y Canbi 0", CNDDHH, the Goup from Costa Rica, CADEF and Ain o Salish Kendra,
provided their views on an optional protocol. They have been sumari zed bel ow.

11. Support was expressed for the el aboration of an optional protocol to the
Convention on the Elimnation of All Forns of Discrimnmnation against Wmen. |t
was noted that both a comunications and an inquiry procedure along the lines
contained in suggestion 7 of the Commttee on the Elimnation of Discrimnation
agai nst Wonen shoul d be contained in such a protocol. It was recomended that
further negotiations be conducted on the basis of a specific draft text, and the
draft adopted by the Maastricht 1994 Expert Meeting was seen as the nost
suitable text for that purpose. It was al so recommended that the process of

el aborating an optional protocol be conducted in an open-ended and transparent
manner, and that the resources necessary to ensure that be nmade avail abl e.

12. It was also noted that the fornulation of the guiding principle of the
optional protocol, which would determ ne what provisions would be included in
it, was still not entirely clear. Universal ratification of the Convention and

its effective inplenmentation was to be considered the first priority.
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13. Replies pointed out that the preparation of such an optional protocol was
called for and was a key elenent in the followup to the Wrld Conference on
Human Ri ghts and the Fourth Wirl d Conference on Wnen. Support was expressed
for the speedy conclusion of the work on such an optional protocol and its
subsequent adoption and entry into force.

14. It was noted that the el aboration of an optional protocol could nake a
significant contribution to strengthening the Convention, as well as the
Committee. An optional protocol would contribute to the pronotion of respect
for wonen's hunman rights and nore effective inplenmentation, including nonitoring
and enforcenent, of the rights guaranteed to wonen in the Convention. It was
suggested that the process of strengthening wonen's rights and the pertinent
international instrunents be continued. The elaboration of an optional protoco
woul d be a sign of the inportance that the international community accorded to
equal ity between the sexes and mght therefore influence attitudes.

15. The current international neans for the inplenmentation of the Convention
were considered to be inadequate and insufficient. They were seen as a weakness

of the Convention. |t was pointed out that mechanisns for the enforcenent of
"wonen-speci fic" human rights standards had been | ess effective than those for
nore general "human rights" standards. It was observed that there was a | ack of

specific procedures within the United Nations systemallow ng for the

consi deration of specific cases or extensive violations, of wonen's human
rights, and providing for the possibility of redress for violations suffered.
Human rights issues of particular concern to wonen received relatively little
attention under other treaty-based or Charter-based nechani sns.

16. It was noted that the inplementation of human rights treaties required the
adoption of national neasures by States Parties to give effect to the provisions
of the Convention and international measures and procedures for enforcing the
Convention. An optional protocol was viewed as an international mechani smfor
keepi ng the Convention up to date and facilitating its inplenentation. At
present, the means of international supervision of the Convention are limted to
the reporting procedure under article 18 of the Convention. The inplenentation
of the Convention would also require nonitoring by an international body. An
optional protocol would |l ead to the necessary enforcenment of the Convention

17. It was suggested that such a protocol would place the Convention on an
equal footing with other human rights instrunents that had communi cati ons
procedures, such as the International Covenant on Cvil and Political R ghts
(1 CCPR), the Convention on the Elinmnation of Racial Discrimnation (CERD) and
the Convention against Torture and Other Cruel, |nhuman or Degradi ng Treat nent
or Puni shment (CAT), and woul d thus enhance the status of the Convention and
strengthen the effective inplenentation of its provisions. Since such

nmechani sns al ready exi sted under other instruments, its elaboration in the
franmework of the Convention on the Elinmnation of All Forms of Discrimnation
agai nst Wonen had i ndeed becone necessary.

18. The entry into force of an optional protocol would encourage States parties
to make a najor effort to conply with their treaty obligations resulting from
the ratification of the Convention. A right to petition would al so encourage
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conpliance with the Convention in national |egal systens and woul d provide
gui dance to States parties in their efforts to inplenent the Convention

19. An optional protocol could also provide an incentive for States parties to
enbar k expeditiously on the establishnment of donestic control nechanisns in
order to avoid international oversight. That result would doubtl|ess be the nost
desirabl e, since the goal of international human rights law was its
incorporation into domestic |egal systenms. The protection of victins should

al so take place primarily at the donestic level. Any international supervision
shoul d be subsidiary to donestic supervision

20. There were currently no specific procedures available within the United
Nations system for considering individual cases or extensive violations of the
human rights of wonen. As a consequence, an optional protocol to the Convention
woul d contribute to the integration of the human rights of wonen throughout the
United Nations systemthrough the devel opnent of a specific doctrine and
jurisprudence and its inpact on other human rights mechanisms within the United
Nati ons system

21. It was suggested that an optional protocol would facilitate inplenentation
of the Convention through the identification of situations of specific or
general discrimnation that would not be evident fromreports presented under
article 18 of the Convention. The reporting procedure was currently the only
neans of international supervision. The preparation of an optional protoco
woul d thus represent qualitative progress in the pronotion and protection of
wonmen' s human rights.

22. The adoption of an optional protocol would not relieve States parties to
the Convention of their obligations to subnmt reports in accordance wth

article 18 of the Convention. The conplenentary functions of the two procedures
was not ed.

23. Replies noted that an optional protocol to the Convention would reinforce
i nternational guarantees for the human rights of women. It would fill the

exi sting vacuumin the defence of wonen's human rights. No other instrunent or
procedure had that as its sol e objective.

24. The el aboration of a strong instrunent that woul d command the greatest
possi bl e support and a | arge nunber of ratifications was recommended. The
protection afforded under a conmuni cati ons procedure to the Convention shoul d be
no | ess effective than that offered by already existing procedures of conparable
instruments in the United Nations human rights context. The experience gai ned
vi a conparabl e procedures needed to be taken into account, and at the sanme tine
attenpts should be nade to go further to create a nodern system of procedures
that net the multitude of different requirenents. The optional protocol should
provide a flexible procedure enabling the Comrittee to deal effectively with al
aspects of alleged violations of the human rights of wonen.

25. The argunent that an optional protocol procedure would be appropriate only
in the case of serious violations of human rights or "serious internationa
crines" was rejected. Such an argunent suggested that discrimnation against
wonmen was | ess grave than other fornms of human rights violations. However,
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worren were often victinms of the nost serious human rights violations. Such
of fences shoul d therefore be considered as anong the nost serious fornms of
viol ations, creating an urgent need for a nechanismto exam ne all egations of
such vi ol ati ons.

26. It was noted that the existence of a conplaints mechanism such as that
operating under the European Convention on Human Ri ghts, had proven to be
essential for the effective respect of the rights and freedons enshrined in
treaties and their enjoynent without discrimnation on any grounds, including
sex. At the same tinme, the process initiated for the elaboration of the draft
additional protocol should not detract attention fromthe need to ensure

wi despread ratification and i nproved inplenentati on of the Convention, or from
the necessity for States to withdraw reservations that they may have made to the
Conventi on.

B. Duplication/overlapping

27. A nunber of replies, including those from Mexico, Venezuela, Turkey, Italy,
South Africa, Luxenmbourg, Austria, Chile, Liechtenstein and LACWHN, dealt with

t he question of possible overlap or duplication between any optional protocol to
t he Convention on the Elinmnation of Al Fornms of Discrimnation agai nst Wnen
and ot her existing human rights nmechanisns. |In that regard, the availability to
worren of such exi sting mechani sns was al so addr essed.

28. As regards issues of duplication/overlapping, a nunber of sections in the
report of the Secretary-General on a conparative summary of existing treaty- and
Charter-based comuni cations and inquiry procedures (E/ CN.6/1997/4) may provide
useful information. |Its sections covering admssibility criteria, the

comuni cations procedure of the Commission on the Status of Wwnen and the 1503
procedure of the Comm ssion on Human Rights may be particularly pertinent with
regard to the issues under discussion here.

29. Replies noted that unnecessary duplication or overlap with existing
procedures woul d need to be avoided. The relationship between an optiona
protocol to the Convention and existing human rights conventions and enforcenent
procedures needed to be examined and clarified. It was noted that the
political, civil, economc, social and cultural rights of wonmen were already
enshrined in ICCPR and in the International Covenant on Econom c, Social and
Cultural R ghts (I CESCR), which both provide for the enjoynent of rights on the
basi s of non-discrimnation on the grounds of sex. It was suggested that
wonen's human rights should be nainstreaned throughout other human rights
nmechani sns.

30. It was also noted that the Conmittee on the Elimnation of Discrimnation
agai nst Wnen was both an i ndependent expert body and the only body specialized
in the human rights of women and di scrimnation agai nst wonen, thus

di stinguishing it fromthe bodi es established under other procedures. No
duplication with other procedures would arise since the Convention on the
Elimnation of All Forns of Discrinmination agai nst Wnen was the only instrunent
deal i ng exclusively with wonen's equality with nen and non-discrimnation. The
speci ali zed nature of the treaty and the expertise of the Commttee m ght
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encourage wonen to seek redress froman international body, which had rarely
been the case under existing procedures, such as the first Optional Protoco
under | CCPR

31. It was pointed out that the availability of such a procedure woul d not
enabl e wonen to bring the same claimbefore two or nore nechani sns at the sane
tine. Rather, it would enable themto choose the nobst appropriate nmechani sm
It was suggested that the multiple or simultaneous use of procedures could be
avoi ded by introducing admissibility criteria. That was the ai m of

elenent 9 (f) of suggestion No. 7, as reflected in the practice of existing
human rights treaty bodi es.

32. It was pointed out that the issue of overlap and duplication was not new.
It had been raised at the time of the preparation of the Convention and its
reporting procedure. Al though | CCPR and the | CESCR had al ready been adopt ed,
the international comunity had adopted the Convention on the Elimnation of A
Fornms of Discrimnation against Winen because it considered that two genera
human rights treaties were insufficient to achieve the elimnation of
discrimnation on the basis of sex. Similarly, although | CCPR contained
substantive guarantees against torture, the Convention agai nst Torture had been
adopted as well. The existence of ICCPR and its first Optional Protocol had not
been consi dered sufficient reason to prevent the adoption of the Convention
against Torture with both an individual communications and an inquiry procedure.

33. The potential for overlap of an optional protocol to the Convention with
the foll owi ng existing procedures was discussed: the 1503 procedure, the
comuni cations procedure of the Commi ssion on the Status of W nen, the Special
Rapporteur on viol ence agai nst wonen, and the comunications procedure under the
first Optional Protocol of ICCPR It was proposed that the various bodies
dealing with the issue of discrimnation against wonen woul d i nfluence one
another in a positive and mutually stimulating way.

34. It was pointed out that the conmuni cations procedure of the Comm ssion on
the Status of Wnen was little known and weak conpared to ot her mechani sns

el sewhere in the United Nations human rights system That procedure could not
be conmpared to an optional protocol procedure since the Comm ssion was an

i ntergovernnmental body. Substantial differences existed between the two
procedures. It was noted that, in principle, an expert body transcended any
particular interests that Governnents m ght have. Experience showed that both
i ntergovernnental and expert procedures were needed in order to ensure
conpliance by States with human rights standards.

35. The nmandate of the Special Rapporteur on viol ence agai nst woren was of a
very different nature fromthe responsibilities that would be entrusted to the
Commi ttee under an optional protocol

36. Notwithstanding the considerabl e substantive overlap between the guarantees
of the Convention and the non-discrimnation guarantees of | CCPR, especially
concerning articles 2, 3 and 26 of the Convention, a nunber of reasons in favour
of a conmuni cations procedure to the Convention were identified. A separate
conpl aints procedure within the Convention context would ensure a specific focus
on the gender aspects of human rights, a task that required the full attention

l...
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of a supervisory body. The Human Rights Comrittee nonitored conpliance with al
the rights contained in I CCPR and could not focus its full attention on only one
aspect of I CCPR A supervisory body could nonitor only the rights covered by
the instrunent that established it, and not those covered by another instrunent.
Since the rights contained in ICCPR were linmted and quite different fromthose
contained in the Convention, an exclusive reliance on the Human Rights Committee
establ i shed under I CCPR for the protection of the human rights of wonen woul d
nean that inportant obligations of States parties enshrined in the Convention
woul d remai n outside the control of a supervisory body. In that regard, a nmajor
enphasis was required on the econom c and social aspects of wonen's rights,

whi ch were being considered only in a marginal way by the Human R ghts
Committee. Lastly, the first Optional Protocol allowed communications only with
regard to violations of the rights of individuals, whereas violations of the
human rights of wonen al so consi sted of systematic failures to inplenent
obligations. That required a different enphasis froma narrow focus on

i ndi vi dual viol ations.

37. It was noted that the conpetent bodies of the Council of Europe were
currently considering the elaboration of an optional protocol to the European
Convention on Human Rights on the fundanental right of wonmen and nmen to
equality. Such a protocol would nean that that right woul d be recogni zed as an
aut ononous, fundanmental and justiciable right; its main consequence woul d be
that respect for that right woul d be supervised by international judicial
procedures (the Commi ssion and the Court of Human Rights). In line with the
case law in the Marckx case, it would also provide a legitinmate basis for
positive action to correct subsisting inequalities. Wrk on the possible
addi ti onal protocol to the Convention and on a possible protocol to the European
Convention on Human Ri ghts shoul d be seen as conpl ementary and convergent and
ai med at the enhanced pronotion of women's human rights.

C. Justiciability

38. A nunber of Governments, intergovernnental and non-governnenta

organi zati ons commented on the question of the justiciability of the provisions
contained in the Convention, including Spain, Italy, Mexico, Panama, Austria
Luxenmbour g, Liechtenstein, the Philippines, Venezuela, Chile, NJCM the Counci
of Europe, the Japanese Association of International Wnen's R ghts, LACWAN
CNR, the Pronmoci 6n CQultural "Creatividad y Canbi 0", CNDDHH, and the G oup from
Costa Rica.

39. Since all human rights were to a greater or |esser extent considered to be
justiciable, it was recommended that all substantive provisions of the
Convention be considered justiciable. The principles of non-discrimnation and
equal ity upon which the Convention was based had been found to be justiciable by
i nternational and regi onal supervisory bodies, and remai ned subject to existing
comuni cations procedures and revi ew by such bodies. Since all the provisions
of the Convention were to be understood in |light of those principles, they were
al so justiciable.

40. It was recommended that the decision on the question of the justiciability
of the provisions of the Convention be left to the Committee on the Elimnation

l...
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of Discrimnation against Wonen. A State party's fulfilment of its obligations
under the Convention was considered capable of scrutiny and neani ngful review by
an i ndependent international supervisory body. The experience gained in
connection with the work of other human rights treaty bodi es showed that that
was a viable and flexible solution for this inportant question

41. Furthernore, an optional protocol would allow the Conrittee to devel op a
practice that would clarify the content of rights and of sonme of the nore
broadly defined obligations in the provisions of the Convention. Views
expressed by the Commttee on the basis of such an international instrunent
woul d | ead to a much nore detail ed understanding of those obligations as far as
all eged violations of the equality and non-discrimnation requirenments of the
Convention were concerned. The Committee's case | aw would contribute to the
pronotion and protection of all human rights of wonmen. Such case | aw coul d make
significant contributions to further enhancing the justiciability of economc,
social and cultural rights.

42. It was pointed out that the content of rights, and therefore their
justiciability, were determ ned by the judiciary, at both the national and the
international levels. The Commttee was therefore the nost appropriate body to
decide, on the basis of its expertise, to what extent an invoked right was
justiciable in any concrete case before it.

43. Concern was expressed about an approach that would differenti ate between
"justiciable" and "non-justiciable" provisions. Such an approach would lead to
two categories of rights and woul d thus suggest that sone provisions of the
Convention were of greater inportance than others. That would seriously inpair
the integrity of the Convention, which put forward the human rights of wonen in
a conprehensive manner, as a single whole. It would establish a hierarchy of
rights. It was feared that, as a result of such categorization into justiciable
and non-justiciable rights, some provisions of critical inportance m ght not
fall within the framework of the optional protocol and the conmpetence of the
Committee, and thus m ght be excluded fromthe enhanced inplenmentation intended
by the proposed protocol.

44, Attention was drawn to the frequent enphasis placed by international foruns
on the indivisibility, interdependence and interrel atedness of all human rights,
be they civil, political, economic, social or cultural. It was noted that al
human rights were equally inmportant and shoul d therefore have supervisory
procedures of equal strength. The adoption of a protocol in respect of an
instrument that contained civil and political, as well as econom c, social and
cultural human rights, would constitute an inportant step towards the actua
realization of that principle.

45. It was pointed out that, in discussing justiciability, the question of the
content of an obligation needed to be differentiated fromthe question of the
nature of an obligation. Wen considering the nature of the obligations
contained in the Convention, it was noted that all its provisions established an
i mredi ate and direct obligation for States parties to the Convention, an
obligation that was no different fromthe obligations emanating from other human
rights treaties. States parties to human rights treaties had accepted to be
legally bound by them Such treaties did not constitute nere decl arations of

l...
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i ntent but concrete obligations with which States parties nust conply. In that

regard, the Convention on the Elimnation of Discrimnation against Wmen was no
exception.

46. Responses identified different types of obligations established by the
Convention. |t was suggested that obligations conparable to those found in the
classical civil and political rights context, which inpose an explicit and

i mredi ate obligation on States parties, were clearly justiciable.

Articles 7 (a), 9, 13, 15 and 16 were suggested as falling within that category.
O hers were rather programmatic in character, and apparently granted a State
party a wide margin of discretion or appreciation in choosing the nmeans for
achieving a specific goal defined in the Convention. Articles 5, 6, 8, 10, 11
12 and 14 were suggested as falling within that second category.

47. Another categorization identified three principal sets of obligations:

"States parties shall ensure/shall accord/shall grant the right ..."; "States
parties shall undertake ..."; and "States parties shall take all appropriate
neasures (in order to ensure) ...". A further categorization found that the

Convention provided for wonmen's right to equality and non-di scrimnation in al
areas of private and public life, with other provisions of the Convention
establishing an obligation for States parties to take appropriate steps towards
speci fic goal s.

48. Provisions considered to be nore of a programmatic nature were, without
exception, considered capable of supervision. It was pointed out that the
principle of conpliance in good faith with Convention obligations (pacta sunt
servanda) provided sufficient basis for the exam nation of conpliance by the
Committee. Nevertheless, in its assessnent, the Conmittee would need to take
into consideration the nature of each specific obligation. In respect of

provi sions that accorded a State party a margin of discretion, external review
woul d be restricted to the question of whether the State had taken reasonabl e
steps within a range of options. Wen entrusted with a quasi-judicial oversight
responsibility in the framework of an optional protocol procedure, the Conmittee
woul d need to take into consideration that margi n of appreciation of States
parties. In each case, trends in progress towards a goal, the existence of

| egi sl ation, or other neans of inplenentation could serve as basis for the
supervi sory body to conclude whether a State party had or had not conplied with
its treaty obligations. It would be possible for the Commttee to assess

whet her a State had taken the m ni rum steps necessary for carrying out its
obligations in good faith.

49. It was noted that the question of the justiciability of the specific
provi sions of the Convention was apparently connected with a traditiona
approach to the inplenentation of human rights, which differentiated between
"classical" civil and political rights and econom ¢, social and cultural rights.
In that regard, civil and political rights were seen as requiring the State to
refrain frominfringing conduct (negative rights, directed agai nst
infringenent). Economc, social and cultural rights, on the other hand, were
seen as requiring the State to take positive steps to ensure the enjoynent of
rights (positive rights). That approach woul d suggest that rights other than
civil and political rights were too vague and insufficiently detailed to form
t he subj ect of measurenent or supervision
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50. The dynam c devel opnent of the field of human rights, however, had nade it
clear that such a categorization and the subsequent separate treatment of rights
could be detrinmental to an integrated approach to human rights questions. It
shoul d therefore no | onger be upheld. Simlarly, many classical civil and
political rights required positive action on the part of the State party to
ensure their enjoynment. For exanple, the right to due process required such
steps as the physical creation and nmaintenance of facilities and the paynent of
salaries to judges and other personnel. |t was al so suggested that all those
who pronoted the right to devel opnent should be in favour of adopting a

conpr ehensi ve approach and the justiciability of all rights, since econonic,
social and cultural rights had traditionally been classified as non-justiciable.

51. The case | aw of the Human Rights Conmittee and other international and
regi onal human rights bodies with comunications and other control mnechani sns
were provided as illustrations of that view Many provisions in such
instruments were fornulated in vague terns or required el aboration. For
exanple, article 14 of |ICCPR contained the concept of "without undue del ay",
articles 21 and 22 spoke of "public order (ordre public)", article 4 referred to
"public energency which threatens the life of the nation", and article 22 used
the term"necessary in a denocratic society”. Wth regard to the latter,
reference was nmade to the substantial case |law under article 8 of the European
Convention of Human Ri ghts and Fundanental Freedons. The case |aw of the

Eur opean Court of Human Rights al so supported the view that the traditiona

di stinction nade between civil and political rights, as being justiciable, and
econom c, social and cultural rights, as being non-justiciable, was not clearly
defi ned.

52. Accordingly, it was concluded that justiciability was nore an issue of
degree, given the particularities of a case, rather than of particular rights.
In the exanpl es given in paragraph 49 above, it was up to the supervisory body,
on a case-by-case basis and as objectively and generally as possible, to
establish the criteria for determ ning whether a State party had fulfilled its
obligations. While recognizing the State party's margin of appreciation in the
fulfilnment of its obligations, it was up to the treaty body to determ ne whether
a State party had taken appropriate steps in order to avoid violations and to
fulfil its obligations under the international instrument. G ven that need for
assessnent of the obligations of States parties in relation to classical rights,
it was concluded that a simlar assessnment would be required to determ ne the
fulfilnment of obligations under the Wnen's Convention

53. In reviewing the content of the Convention on the Elimnation of

Di scrimnation agai nst Wnen, it could be concluded that all its provisions
coul d be subject to supervision of conpliance, either through an individua
comuni cations procedure or through an inquiry procedure for situations of

serious or systematic failure to conply.

54. In recommending further detailed discussion of justiciability, it was also
noted that the provisions of the Convention do not per se create human rights of
or for wonen, since the Convention as a whole reiterated, in a specific manner
the right of women not to be discrimnated against on the basis of sex, and to
have the necessary national legal, political and admi nistrative neasures in
place to be able fully to exercise their human rights. The rights to
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non-di scrim nation on the basis of sex and the inplenentation of those rights
were already enshrined in ICCPR and ICESCR in their comon article 3, as well
as, respectively, in their articles 2.1 and 2. 2.

55. \When considering the rights contained in I CCPR and | CESCR and in the
Convention, it could be observed that articles 1-5 of the Convention were a
wonen-speci fic el aboration of the general provisions found in articles 3 and 10
of ICESCR the rights contained in articles 7 to 9 of the Convention were al so
protected in articles 24 and 25 of ICCPR;, the rights contained in articles 10 to
12 of the Convention were also protected in articles 6 and 7, 12 and 13 of

| CESCR, article 13 of the Convention was also reflected in article 3 of | CESCR
and articles 15 and 16 of the Convention were conplenentary to articles 14, 23
and 26 of ICCPR  Only article 14 of the Convention did not have an equival ent
provision in either covenant, but a nunber of its provisions dealt w th such
rights as the right to health, education, etc. In the light of those

consi derations, it was regarded as inportant to take into account the nature of
the Convention and the provisions that it contained.

56. It was also noted that since general obligations requiring States parties
to take appropriate nmeasures to elimnate discrimnation agai nst wonen in
various areas did not seemto | end thensel ves to a comuni cati ons procedure, the
question of their justiciability had to be subject to further consideration,
such as on the basis of the work of the Committee in providing interpretive
observati ons or general recommendations on each of the substantive articles.

57. Reference was made to the principle of international |aw whereby its rules
solely obligate the States. Private actions, therefore, could normally not
constitute a violation of a provision of a Convention. Exceptionally, a
Convention mght provide that the State party was obliged to introduce,
nationally, a supervision systemto ensure that private persons respected the
obligations of the State enshrined in the treaty. The text of an optiona
protocol should clearly address whether actions of private persons could
constitute a violation of the Convention and as such formthe basis of

i ndi vi dual conmuni cati ons.

58. In view of the content of the rights contained in the Convention, the point
was nmade that not all rights could be subjected to honbgeneous assessnent, and
that a supervisory body would therefore not be in a position to decide about
conpliance or |ack of conmpliance with a provision. 1In addition, to reinforce
the argument with regard to justiciability, it was felt that there was a risk of
subjectivity in trying to take a position for or against the justiciability of
an individual human rights violation.

59. Reference was made to the views of the Conmittee on Econonic, Social and
Cultural R ghts regarding the question of justiciability, which were submtted
to the World Conference on Human R ghts (A CONF. 157/ PC/ 62/ Add. 5, annex I1) and
were expressed at its fifth session in general conment 3 on the nature of
obligations under ICESCR In that comment, the Committee had rejected the view
t hat economc, social and cultural rights were not anenable to judicia
enforcenent. The interpretive work carried out by the International Labour
Organi zation (ILO was nentioned as another exanple of the justiciability of
human rights. The precedent of the Convention on the Elinmination of Al Forns

/...
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of Racial Discrimnation was also nmentioned. That Convention's individua
conmuni cati ons procedure covered all provisions of the Convention, although the
nature of their justiciability was not uniform

60. Exanples of the case | aw of the European Court of Human Ri ghts were
provided to further illustrate the justiciability of rights. |In the Arey case,
for example, the Court had stated that, although the European Convention on
Human Rights (ECHR) set forth what were essentially civil and political rights,
many of them had inplications of a social or econom c nature. The Court had
therefore considered that the nere fact that an interpretation of the Convention
m ght extend into the sphere of social and economc rights should not be a

deci sive factor against such an interpretation; there was no watertight division
separating that sphere fromthe field covered by the Convention (Judgenent of

9 Cctober 1979, Series A, No. 32, § 26).

61. Furthernore, the Court's case | aw had al so recogni zed that, in addition to
the essentially negative undertakings laid down in ECHR to refrain fromaction
that would violate rights or freedons, effective respect for the rights and
freedons of ECHR might entail certain positive obligations for the States
parties (see, for exanple, the Marckx judgenent of 13 June 1979, Series A

No. 31, 88 31 and 45). The Court considered itself conpetent to reviewthe
States parties' compliance with such positive obligations. The specific nature
of those obligations, however, was reflected in the fact that the Court
general |y accepted that a wide margin of appreciation should be left to States
parties in such cases.

D. Reservations

62. Some replies addressed the question of reservations to an optiona

protocol, including those of Spain, Panama, Liechtenstein, Turkey and Austria.
Ref erence was al so made to specific comments nade to el ement 28, and the coment
on reservations under elenent 5. Attention was also drawn to the report of the
Secretary-General on a conparative summary of existing treaty- and Charter-based
conmuni cations and inquiry procedures (E/ CN 6/1997/4). The section on
reservations contained in that report mght be relevant to the issues under

di scussi on here.

63. It was enphasized that the ratification of an optional protocol woul d have
no effect on the reservations that a State party had nade to the Conventi on upon
ratification or accession.

64. In principle, the explicit and general non-reservation clause to the
optional protocol in elenment 28 was wel coned. It was noted that the optiona
protocol would deal only with procedural matters and woul d not contain any
substantive provisions, thus nmaki ng reservati ons unnecessary.

65. However, a general prohibition on reservations in an optional protoco
coul d have the di sadvant ageous effect of a snmaller nunber of ratifications of
the optional protocol. Accordingly, it was proposed to follow the precedent of
the first Optional Protocol to | CCPR, which was silent on the question of
reservations. No separate provision should be included in the optional protoco

l...



E/ CN. 6/ 1997/ 5
Engl i sh
Page 15

concerning the powers of the Commttee to determne the adm ssibility of
reservations. However, sone assurance was required that the Conmttee on the
Eli mi nati on of Discrimnation against Wnen would foll ow the case | aw of the
Human Ri ghts Committee.

66. The general view within the United Nations system seened to be that a
treaty body did not have the power to declare a reservation inconsistent with

t he object and purpose of the relevant treaty. Reference was nmade to the Human
Rights Conmittee's statenents on the admissibility of reservations. Inits
general comment 24 (52) on the question of reservations, the Human Ri ghts
Committee had stated that it necessarily fell to the Conmittee to determ ne
whet her a particular reservation was conpatible with the object and purpose of
t he Covenant.

67. Concern was expressed regarding the | arge nunber of reservations entered to
the Convention and their conpatibility with the object and purpose of the
treaty. It was considered that the Comrmittee, in the framework of an optiona
protocol, woul d have the opportunity to consider this point, which is, however,

i ndependent of the process of further elaborating the Convention

68. As to the permssibility of reservations to nmultilateral treaties, in
particul ar human rights treaties, reference was nade to the Vienna Convention on
the Law of Treaties, according to which reservations inconpatible with the

obj ect and purpose of a Convention were not permissible. That principle was
reflected in article 28 of the Convention on the Elimination of Al Forns of

Di scrim nation agai nst Wonmen. The practice under nultilateral treaties was to
adm t reservations.

69. It was noted that any reservations would need to be made within the
framework of article 28 of the above-nentioned Convention, and on that basis,
the Conmttee should direct its attention towards the suggestion of a review of
the conpatibility of reservations with the Conventions and, consequently, a
review of the adm ssibility of a communication

70. It was noted that an optional protocol would serve as a factor that would
pronote the wi thdrawal of reservations made by States parties to the Convention
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1. COWENTS RECElI VED REGARDI NG THE ELEMENTS OF AN OPTI ONAL
PROTOCCL CONTAI NED | N SUGCGESTION 7 OF THE COW TTEE ON
THE ELI M NATI ON OF DI SCRI M NATI ON AGAI NST WOMEN, TAKI NG
I NTO CONSI DERATI ON THE REPORT OF THE OPEN- ENDED WORKI NG
GROUP ON THE ELABORATI ON OF A DRAFT OPTI ONAL PROTOCCL
TO THE CONVENTI ON ON THE ELI M NATI ON OF ALL FORMS OF
DI SCRI M NATI ON AGAI NST WOMVEN®

El enent 5

"5, States parties to the Convention should have the option to ratify or
accede to the optional protocol. 'State party' in this section nmeans one
that has ratified or acceded to the optional protocol."

71. China suggested that elenment 5 be revised to read: "A State party to the
Convention that becones a party to the present protocol recognizes the
conpetence of the Conmittee to receive and consider comuni cations from

i ndi viduals subject to its jurisdiction who claimto be victins of a violation
by a State party of any of the rights set forth in the Convention. No

comuni cation shall be received by the Conmittee if it concerns a State party to
the Convention that is not a party to the present Protocol."

72. South Africa noted that States parties to the Convention on the Elimnation
of All Fornms of Discrimnation against Winen shoul d have the option to ratify or
accede to the optional protocol

73. Mexico noted that the observations of the Wrking Goup were satisfactory;
the States parties to the Convention nust have the option of signing it and, if
they saw fit, ratifying the optional protocol or, as the case may be, acceding
toit. Mexico added that, independently of the consideration given to
reservations entered by States parties, where a conmuni cati on was subnmtted
relating to an article of the Convention that was the subject of a reservation
on the part of the State party conplained of in the comunication, the Comrittee
could not agree to consider the comunication. Mexico concluded that, in that
connection, it should be recalled that the Committee was not conpetent to take a
position on the admi ssibility of reservations.

El enent 6

"6. Two procedures should be envisaged: a comunications procedure and an
i nquiry procedure.”

74. China noted that the main purpose of an optional protocol was to exam ne
i ndi vi dual conplaints. Therefore, China suggested that only a comuni cations
procedure be envisaged in an optional protocol to the Convention

75. South Africa, Costa Rica, Panama, Venezuela, LACWHN, CNR, Pronoci 6n
Cultural "Creatividad y Canbi 0", CNDDHH, the Group from Costa Rica and Ain o
Sal i sh Kendra noted that two procedures should be envisaged in an optiona
protocol, i.e., a communications procedure and an inquiry procedure. Venezuel a
noted that that was necessary in order to respond to situations in which
violations of the rights of wonen were believed to have occurred. It would also

l...
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make it possible to ascertain whether or not a situation involving a violation
of women's human rights existed

76. Spain considered that an optional protocol should contain both procedures
since they were conplenentary. The inquiry procedure was particularly inportant
in dealing with serious and systematic violations of the rights of wonen.

77. Chile supported both procedures envisaged in suggestion 7, i.e., the

consi deration of individual comunications for the purpose of "adjudicating"
clainms with regard to rights; and the other, an inquiry procedure which afforded
the Conmttee the opportunity actively to investigate a situation of systematic
viol ati ons or cases of serious non-conpliance with obligations under the
Convention. The former type of procedure would nake it possible to provide

i ndi vidual protection for the victins of isolated violations; the latter would
deal with non-conpliance that was likely to have many victins but which required
a nore conprehensive solution and, possibly, the provision of general background
information that it would be difficult to expect an individual conplainant to
possess.

78. Col onbi a considered that the establishnent of a conmunications procedure
and an inquiry procedure as envisaged in elenment 6 was positive, provided that
the tine limt for admssibility and the conditions to be observed in the
various steps to be taken before the Cormittee on the Elimnation of

Di scrim nation agai nst Wnmen took a final decision in the matter were |laid down.

79. Mexico reiterated that, if there was a consensus to establish two
procedures, the sanme requirenents and procedures as were envisaged for the
"conmuni cati ons procedure" (to which Mexico refers below mnust also apply to the
i nqui ry procedure.

El enent 7

"7. Comunications may be submitted by an individual, group or

organi zation suffering detrinent froma violation of rights in the
Convention or claimng to be directly affected by the failure of a State
party to comply with its obligations under the Convention or by a person or
group having a sufficient interest in the matter."

80. China suggested that elenment 7 should be revised to read: "Subject to the
provision in element 5, individuals who claimthat any of their rights
enunerated in the Convention have been viol ated and who have exhausted al
avai |l abl e domestic renedies may subnmit a witten comunication to the Commttee
for consideration." China would not agree to the expansion of the right to
submt a communi cation to include "a person or group having sufficient interest
inthe natter"”.

81. Costa Rica suggested that comunications could be sent by individual wonen,
groups and organi zati ons of private citizens.

82. South Africa repeated the text of elenent 7.
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83. Italy suggested that the procedure be initiated at the request of

i ndi vidual s, groups or associations having, in the opinion of the Conmttee, a
sufficient interest in the matter. Non-governnental organizations in
consultative status with the United Nations should always be entitled to submt
a communi cation. In the case of systematic violations, either a direct
application by the association or group as a party or the intervention of the
associ ati on or group on behalf of the victimshoul d be contenpl at ed.

84. Mexico reiterated its initial position, reflected also in paragraphs 32
and 33 of the report of the Wrking Goup, that the right to submt
comuni cati ons should be enjoyed only by individuals or persons under the
jurisdiction of the State party that is referred to in the communication who
suffer harmas a result of a violation of or non-conpliance with any provision
of the Convention. Simlarly, as had been anply discussed in the Wrking G oup
the criterion of "sufficient interest” could not serve as the basis for the
right to submt comunications which the optional protocol was intended to
establish, since it did not provide for uphol ding the subm ssion of

comuni cations. It did not seemdesirable to consider the possibility raised in
the Working Group of taking steps "to expand the right to file a communication
by allowing filing to be done on the basis of a '"threat of violations ...""% It

did seem appropriate, on the other hand, to study carefully and discuss the idea
of qualifying the "non-conpliance" as "deliberate, w despread or systematic".?®

85. Spain noted that both individuals and groups having an interest should have
standing to file conplaints in the context of the communicati ons procedure.
There were precedents for such an arrangenent both in the Protocol to the
Convention on the Elimnation of All Fornms of Racial Discrimnation and in other
regi onal human rights instruments. The granting of standing to groups of

i ndi vidual s was especially appropriate if one took into account the fact that
the various forms of discrimnation agai nst wonen were often of a structura
nature. As regards violations of that kind, it could also be difficult to
identify the victins and consequently the granting of standing to interested
groups was the only way to ensure that such violations could be considered in
the context of the comunications procedure. Wth regard to the granting of
standing to organizations, it should be nade clear whether the intention was for
the protocol to cover non-governnental organizations.

86. Panama was of the view that any person or persons, or group or legally
recogni zed non-governmental body could submt petitions containing conplaints of
violations of the Convention by a State party. However, it supported the
inclusion of a third category of "organi zations" dealing w th gender-based
violations of a systematic nature, not only because it was as innovative neasure
but al so because other categories were established in the terns of inequality
bet ween wonen and nmen. Pananma agreed that the right to file a communication
shoul d be expanded when there were indications of the existence of a threat of
violations or infringements of the rights protected by the Convention, since the
protocol should be geared nore to preventing violations than to puni shing them

87. Austria, Liechtenstein and Denmark noted that the proposal that groups
shoul d al so be able to | odge conpl aints was very broad, and went further than
what was avail abl e under ot her conparabl e conplaints procedures in the United
Nations human rights context, as well as those available at the regional |evels.

l...
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88. In principle, Austria welconed that innovative el enment, which would permt
a wi de range of individuals and groups to | odge conplaints. The proposals would
allow the frequently systematic nature of gender discrimnation affecting |arger
groups to be confronted; in many cases, conplaints by individuals would not be
adequate for confronting such discrimnation. At the sane tinme, it would be
necessary to discuss the proposal in greater detail so as to be able to take
account of the experience gained in the course of other conplaints procedures,
in particular in connection with the right to conplain. Liechtenstein added
that that innovative approach could nmake a special contribution to efficient
consi deration of massive and | arge-scale violations of wonen's rights, and that
it therefore deserved further and serious consideration. Denmark commented that
the usual condition, i.e., that the plaintiff be "the victinf, was not laid
down. The conpetence of the Committee to recei ve communi cations from

non-vi ctinms should be interpreted in accordance with simlar practices in other
international procedures. In addition, it was not a condition that the victim
be subject to the jurisdiction of the State agai nst which the comunication was
| odged. That was normally a condition, as for exanple under the first Optional
Protocol of ICCPR and a simlar condition should apply under the optiona
protocol being considered.

89. Turkey and Venezuel a agreed that the ternms "group" and "organizations"
needed further clarification. Turkey added that the distinction between "the
victimhaving the right to conplain" and the "person" and "group" or
"representative who mght file a conplaint on the person's behal f" needed to be
expressly defined. Venezuela added that there was a need to clarify and define
the scope of the termto be used, whether organization or group, in the event
that restrictions were to be placed on the categories of individuals or groups
havi ng standing to file conplaints.

90. Cuba stated that it found the fornmula "having sufficient interest" to be
anbi guous, as it was open to subjective interpretation

91. Turkey and Luxenbourg recomrended that the neani ng of "having sufficient
interest" be clarified. Oherw se, Luxenbourg recomended that the phrase be
del et ed.

92. Luxenbourg recomended that el ement 7 should state that communications
coul d be subm tted by individuals, groups of individuals or non-governmenta
organi zations which were the victinms of a violation by one of the States parties
of a right recognized in the Convention or which clainmed to be directly affected
by the non-conpliance by a State party with its obligations under the
Convention. The second part of that sentence would allow for the filing of
conplaints by individuals in respect of specific incidents, insofar as such
incidents were linked to the failure on the part of the State to fulfil its
obligations. The State could not, however, be held responsible for

di scrimnatory conduct by any and all individuals under its jurisdiction.

93. Col onbi a considered that when the victi mwas physically or psychol ogically
unabl e to submt a communi cation, standing should be granted to certain

organi zations to do so; it would be useful towards that end to specify the
categories and characteristics of such organi zations. Another positive feature
whi ch shoul d be included in a protocol was the possibility of allow ng nmenbers

/...
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of groups to | odge group conplaints by having the various nmenbers sign the
communi cati on.

94. Chile noted that with regard to the procedure for the exam nation of

i ndi vi dual communi cations it seened inportant to uphold the view that any

i ndi vidual or group could initiate the procedure. An individual could |ay

hi msel f/ hersel f open to considerable risk if he/she | odged a conplaint relating
to human rights (take, for instance, the consequences that could arise for the
conpl ai nant at work or within the famly). Thus, in order for the systemto
wor k, organi zations or groups nust be granted standing to | odge conplaints. It
was possi ble, on the other hand, that in the formof an individual case a
violation affecting many others may be exami ned (for exanple, discrimnation on
the basis of nationality or with respect to the | egal capacity of wonen) and it
did not seemreasonable to prevent the problem frombeing submtted by an
organi zati on which did not, |egally speaking, represent specific individua
womren.

95. Mdrocco noted that the determ nation as to who could submit a communication
and the definition of standing were too broad. Mrocco could therefore only
share the views of those States which had m sgivings about the possibility of

al l owi ng groups or organi zations to refer matters to the Commttee and

consi dered that the right to submt comunications should be Iimted to

i ndividuals claimng to be the "victinms" of a violation of one of the rights
contained in the Convention, along the lines of the first Optional Protocol to
the International Covenant on Gvil and Political Rights.

96. Venezuela stated that in any event the Committee should be given expanded
powers to receive and exam ne communi cations fromindividuals who alleged that
they were victinms of a human rights violation, as provided for in article 1 of
the Optional Protocol to the International Covenant on Civil and Politica

Ri ghts.

97. According to Mali, the follow ng should have standing: a person; a person
acting on behal f of another person; and associ ati ons and non-gover nrment a

organi zations recogni zed by the Governnent and engaged in the protection of
hurman rights.

98. LACWHN, CNR, Pronoci én Cultural "Creatividad y Canbi 0", CNDDHH and the
G oup from Costa R ca recommended that provision should be allowed for
comuni cations fromboth individual wonen and groups, networks and

non- governmental organi zations. Ain o Salish Kendra found the provision of
broad standing criteria, which allowed not only victinms but also those with
sufficient interest in the matter to seek redress, to be especially useful
That woul d al | ow non- gover nment al organi zati ons and ot her public interest
organi zations to represent the interests of individual victins who m ght not
ot herwi se have the ability or resources to vindicate their rights.
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El enent 8
"8. Comunications wuld be in witing and confidential."

99. South Africa, Italy, Cuba, Panama and Mexico noted that communications
shoul d be submitted in witing.

100. Panama expl ai ned that oral presentation presented sone difficulties; other
than in exceptional cases, taped subm ssions could be accepted. Col onbia noted
that, in certain cases, petitions conprising videos or witten statenments shoul d
be admi ssible, allowing the Cormittee to further appropriate investigations.

Mexi co noted that there was a lack of clarity in the idea put forward in the
Wirking Group that "in exceptional cases, when the Committee deened that there
was no ot her reasonable way to | odge a communication, sonme other neans could be
accepted, such as oral presentation, or taped submissions".® On that point, the
vi ew was taken that consideration should be given to the practical difficulties
that an oral presentation would give rise to, including significant financial

i mplications.

101. Wth regard to the confidentiality of a communi cati on, Panama expressed the
view that the focus should be on the confidential treatnment of the

conmmuni cation. The Conmittee coul d deci de on the subsequent publication of the
report. Mexico reiterated that the State party must always be infornmed of
comuni cations, as was the practice under other procedures, with the
establ i shment of proper safeguards for the security of the signatory to the
comuni cation. Italy added that the witten comrunication needed to be
comunicated to the State party.

102. Cuba noted that communications nmust be treated confidentially, with

i nvol venent of the victim the State and the Cormittee. In no case should the
name of the author submitting the comrunication against the State be conceal ed.
That woul d conplicate proceedings and i npede the objective establishment of the
facts and possi bl e subsequent reparation by the State, if it were really
responsi bl e.

103. Spain considered that conplaints nust be treated confidentially and that,
in that regard, the practice of the Human Ri ghts Committee coul d serve as a
nodel . Spain considered, however, that that need nust be acconmpbdated with
publication of the results of the inquiries by the Conmttee on the Elimnation
of Discrimnation agai nst Wnen, since the publication of its findings made a
significant contribution to increasing the effectiveness of the instrunent.

Mexi co considered it necessary to maintain confidentiality until the nmatter was
concl uded.

104. Luxenbourg noted that the neaning of "confidential", which apparently
referred to the confidential treatnment of a comuni cati on, needed to be
clarified.

105. Wth regard to the confidential nature of the report, Mli proposed
treatnent of communi cati ons on a case-by-case basis, in accordance with the
geopolitical context of the State party.
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106. As to the identity of the petitioner, Mexico reiterated its position that
conmuni cati ons nust identify the person or persons involved, and that they could
not be anonynmous [as was al so the practice under other simlar procedures].

El enrent 9 (a)

"9. The adnmissibility of a comrunicati on would be subject to the
fol | owi ng:

(a) The comunication would be inadnissible if a State party to the
Convention had not ratified or acceded to the optional protocol;"

107. Mexico noted that no conmunication referring to a State that was not party
to the optional protocol could be adm ssible.

El enent 9 (b)

"(b) The conmuni cation should not be anonynous;"

108. Cuba noted that any anonynous communi cations received shoul d be
i nadm ssible. South Africa noted that a comunicati on should not be anonynous.

El emrent 9 (c)

"(c) The conmmuni cation shoul d di sclose an all eged violation of rights
or an alleged failure of a State party to give effect to obligations under
t he Convention;"

109. Luxenbourg suggested bringing the term nol ogy used in that elenent into
line with that used in elenent 7 of suggestion 7, taking into account the
changes it had suggest ed.

110. Cuba stated that each comuni cati on nust describe the facts and indicate
the object of the petition and the rights that had all egedly been viol at ed.
South Africa stated that a communi cati on shoul d di scl ose an all eged viol ation of
rights or failure by the State to give effect to the obligations inposed by the
Convention on the State party. Mexico suggested that where the comunication
referred to "alleged" violation or failure to give effect to the provisions of
the Convention, it should be understood that it could not be accepted a priori
that there was a violation or failure to give effect before the communication
had been exam ned and di scussed and before the corresponding information from
the State party inmpugned had been received.

El ement 9 (d)

"(d) The conmmuni cation should relate to acts or om ssions that
occurred after the State party ratified or acceded to the Conventi on,
unl ess the violation or failure to give effect to those obligations or the
i npact continued after the protocol took effect for that State party;"
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111. China suggested that the words "unless the violation or failure to give
effect to those obligations or the inpact continued after the protocol took
effect for that State party" be deleted

112. Luxenbourg and Mexico (the latter referring to the report of the Wrking
Group” and E/CN. 6/1996/10, para. 78) noted that the current fornulation of
element 9 (d) woul d be unacceptable in an international treaty since it
contradicted the general |egal principle of non-retroactivity of norms. For a
communi cation to be admissible, it would need to refer to an act or om ssion
that occurred after the ratification of or accession to the optional protocol by
the State party concerned, and not to the State party's ratification of or
accession to the Convention. The latter point was al so made by Panama, Cuba and
Mor occo.

113. Simlarly, Denmark noted that the possibility of retroactive effect should
be avoi ded. Spain expressed the viewthat it was not appropriate for the
comuni cations procedure to refer to violations that had occurred before entry
into force of the protocol since that would be a disincentive to its
ratification and woul d not accord with simlar procedures.

El emrent 9 (e)

"(e) The conmmuni cation should not be an abuse of the right to subnmt a
communi cati on; "

114. China suggested that element 9 (e) be revised to read: "The conmunications
procedure should not be applied in such a way as to authorize anyone to make
unf ounded accusations against a State party or nake use of distorted facts."

El emrent 9 (f)

"(f) A conmunication would be declared inadnmi ssible by the Conmttee
if all domestic renedi es had not been exhausted, unless the Committee
consi dered that requirenment unreasonable. |[If the same matter was being
exam ned under another international procedure, the Conmttee woul d decl are
t he conmmuni cation i nadm ssible unless it considered that procedure
unr easonabl y prol onged; "

115. China suggested the deletion of the foll owi ng phrases: "unless the
Comittee considered that requirenent unreasonable" and "unless it considered
t hat procedure unreasonably prol onged"

116. Wth regard to the exhaustion of domestic renedies, Spain noted the
particul ar appropriateness of the drafting of the International Convention on
the Protection of the Rights of AIl Mgrant Wrkers and Menbers of Their
Famlies, inthat it reflected the practice of the Hunman Ri ghts Committee.
Costa Rica, LACWHN, CNR, Pronobcion Cultural "Creatividad y Canbi 0", CNDDHH and
the Group fromCosta Rica noted that an optional protocol needed to contenplate
the possibility of recourse to procedures under international |aw, even if
donestic renedi es had not been exhausted, in cases where there was unreasonabl e
delay by the State or little likelihood of effective relief (as was pernitted
under the Convention against Torture and Gther Cruel, |nhuman or Degradi ng
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Treatment or Punishnent). Mli stated that all donestic renedies nust be
exhausted, subject to the effectiveness of those renedi es, and that
communi cations nust be subnmitted to the Committee on the Elimnination of

Di scrim nation agai nst Wnen

117. South Africa and Panama commented that all domestic remedi es would need to
be exhausted before the aggrieved party could approach the Conmttee for relief.
Panana added, as an admissibility criterion, that the subject matter of the
petition or commnication nust not be pending under any other internationa
procedure. Pananma continued that the foregoing provisions woul d not apply where
the donestic legislation of the State did not provide for due process of |aw
with regard to the protection of the right or rights which had allegedly been
violated; the alleged victimof a violation had not been all owed access to
donestic renedies, or had been inpeded in exhausting such renedies; there had
been unreasonabl e delay in a decision with regard to donmestic renedi es.

118. Luxenbourg proposed the addition of the word "avail abl e" before the words

"domestic remedies". Further, the second el ement of the first sentence was too
vague. The criteria on which the Commttee woul d base itself in declaring the

requi rement for the exhaustion of donestic renedi es unreasonabl e nust be

det er mi ned.

119. Denmark noted that it was a rule of international |law that the State should
have the opportunity to correct an alleged violation, such as an all eged
violation of human rights, within the national court system before the case
coul d be adjudicated before an international body (rule of local redress). In
international conventions, it was nornally a condition that the plaintiff shal
have exhausted all national renedies before an international body can debate the
factual aspects of the case. Should the Committee find that an insistence on
that condition in a specific case was unreasonable, the Commttee should be
entitled to grant an exenption. That subject should be given further

consi derati on.

120. Mexico and Venezuela referred to the report of the Wirking G oup® and
agreed that it would not appear to be appropriate for the Conmttee to judge
whet her donestic renedi es had been exhausted. Mexico agreed with the views
expressed in the Wirking G oup regardi ng the appropriateness of seeking a
formulation like that used in procedures under the International Covenant on
Cvil and Political Rights and the Committee against Torture (para. 48 of the
report of the Working Group). The author of a comrunication would have to prove
to the Conmttee that all donestic renedi es had been exhausted. Venezuel a was
in agreenent regarding the meaning of article 22 of the Convention agai nst
Torture and Gt her Cruel, Inhuman or Degradi ng Treatnent or Puni shnment.

121. Cuba noted that a prerequisite for admissibility should be the exhaustion
of the donestic renedi es avail able, discarding the viewin the report of the
Wirki ng Group, that that requirement should not be the rule where "donestic
remedi es were unreasonably prol onged".?

122. Morocco reconmended the identification and analysis of criteria for
determ ning that domestic renedies were unreasonably prol onged.
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123. Italy noted that a communi cati on m ght be brought under the optiona
protocol only after the exhaustion of domestic renedies, or when, in the
Conmittee's judgenent, they had taken too much tine, or when they were not
accessi bl e wi thout danger to the petitioner's |life and heal th.

124. Regarding the second part of elenment 9 (f), Cuba stated that at the tinme of
exam nation, a conmmunication could not be under consideration under other human
ri ghts procedures, thus avoiding the repeated subni ssion of communi cations

al ready exam ned by other United Nations bodies.

125. Spain did not consider it appropriate for the Conmittee to be able to find
admi ssi bl e a comuni cati on bei ng exam ned under another international procedure
where it considered the procedure unreasonably prolonged, since that could
create friction between the various international human rights bodi es and woul d
i nvol ve judging the work of those other bodies.

126. Austria and Denmark noted that further discussions would be required on
whet her the Committee should actually be granted the power to decide on the
reasonabl eness of the duration of proceedings before other international bodies.
Denmar k suggested that the concrete circunstances of a specific case could al so
constitute a violation of other human rights conventions, in addition to a
violation of the Convention on the Elimnation of Discrimnation agai nst Wnen.
It was therefore possible that the various comrunications procedures under
United Nations conventions mght overlap. Furthernore, Denmark stated that a
comuni cation that had al ready been exam ned under another internationa
procedure shoul d automatically be decl ared i nadmi ssi bl e.

127. Mexico referred to the report of the Wrking G oup® and noted that the
requi renents under other communications procedures correspondi ng to other hunman
rights instrunents had undoubtedly denonstrated their effectiveness. No
communi cati on should be found adnmissible if it related to a matter which had
been or was bei ng exam ned under another procedure, including at the regiona
level, as indicated in the reply to the Secretary-General's first consultation
wi thout regard to the tine taken by that procedure. In that regard, Mexico
agreed conpletely that the Commttee had no power to "judge the work of other
bodi es” and, accordingly, that the forrnulation contained in the Internationa
Convention on the Protection of the Rights of AIl Mgrant Wrkers and Menbers of
Their Families, or that contained in the Convention against Torture and Q her
Cruel, Inhuman or Degradi ng Treatnent or Puni shnent, shoul d be adopted.

128. The Dani sh Wnen's Society noted that the words "unreasonably prol onged"
needed to be clarified. It also suggested that it mght be advisable to | eave
it to the Conmttee to deci de whether the period had been unreasonably

pr ol onged.

129. Italy stated that communications regardi ng procedures al ready under way
nust be excluded as an application of the principle ne bis in idem

130. The Council of Europe commented on the question of the coexistence of
various international conplaints nmechanisns. It noted that questions m ght
ari se about the coexistence of a conplaints nmechani smunder the optiona

protocol and the complaints systemunder ECHR. Elenment 9 (f), if foll owed,
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woul d make it possible for the Committee to examine a matter that had previously
been consi dered under another international procedure. Reference was nmade to

t he decl arations or reservations that had been made by a nunber of Council of
Eur ope nenber States, Parties to ECHR in respect of article 5 (2) of the
Optional Protocol to the Covenant on Cvil and Political Rights, so as to

excl ude subsequent exam nation of a considered matter under different
international procedures. It was therefore considered advisable to avoid such a
situation under the optional protocol to the Conmttee on the Elimnation of

Di scrim nation agai nst Wmen, for exanple, by taking up the wording proposed in
the report of the Working Goup, ! which was al so the essence of

article 27(1)(b) of ECHR

131. The Council of Europe noted that another issue of coexistence had been
considered in the context of drawing up the recent Additional Protocol to the
European Social Charter: a reporting systemwth a conplaints system |In that
context, so that all parties to the Charter were kept infornmed of devel opnents
occurring within the conplaints system they were to be notified of collective
conpl aints declared admi ssible. In addition, parties to the Protocol m ght
submt coments on the conpl aints.

El enrent 9 (q)

"(g) The conmuni cation would be inadm ssible if the author, within a
reasonabl e period, failed to provide adequate substantiating information."

132. Mexico noted that in conmmon with other admi ssibility requirenents or
criteria, the time limt for the subm ssion of conmmunications, contrary to the
indication in the report of the Working Goup, ! where "it was suggested that the
Committee mght have this responsibility”, should be established in the optiona
protocol itself, as in the case of other regional and internationa

conmuni cati ons procedures.

133. Turkey expressed a preference for a six-nmonths' tinme limt, as opposed to
three nonths. Tinme limts should be specified in the optional protocol, rather
than left to the discretion of the Conmittee.

134. Additional requirenents of admissibility, in the view of Cuba, should be
the foll owi ng:

(a) The object of the comunications nust not be inconpatible with the
principles of the Charter of the United Nations;

(b) Communi cati ons woul d be admi ssible if they reveal ed a persistent
pattern of open and reliably proven violations of human rights. They could be
found admi ssible where they were subnitted by a person stating that she was a
victimof human rights violations, or, failing that, by such a person's famly
nenbers;

(c¢) No conmunication with openly political notives, or references which
the State in question found insulting, should be found adm ssibl e;
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(d) There should be conmpliance with the principles of objectivity and
justice, and a reliable and well-founded source;

(e) Conmmuni cations fromthe mass nedi a shoul d not be accepted; and

(f) Atine limt should be established for the adm ssibility of
comuni cations wi thout the use of such anmbi guous expressions as "reasonabl e
period", which by their nature were open to subjective interpretation

135. China proposed the addition of a new elenent 9 (h), to read: "The
comuni cation should be in conpliance with the principles of objectivity and
inmpartiality, and should include information on |egal renedies or reparation
undertaken by the respective State party".

136. Italy recommended that a one-year limt be established for subm ssion of a
conmmuni cation fromthe noment of the decision of last instance, or of refusal at
the national level to act on the matter, except in cases of repeated violations
or of a different and justified assessment by the Conmttee. Panama recomrended
that the comuni cation should be submitted within six nonths of the date on

whi ch the person(s) whose rights had all egedly been viol ated had been notified
of the final decision.

137. Mexico considered it necessary to discuss the appropriateness of
establishing a time limt for the subm ssion of comunications; in that regard,
article 14, paragraph 5, of the International Convention on the Elimnation of
Al'l Forms of Racial Discrimnation was of particular rel evance.

138. Panama recommended that the petition nmust contain the name, occupation,
nationality, domicile and signature of the person(s) or of the |lega
representative of the entity submtting the communication. It was for the
Conmittee to determ ne whether or not donestic renedi es had been exhausted on
the basis of the information provided by the parties involved, subject to the
above requirenments. Unawareness of donestic renedies nmust not be a factor in
the Conmttee's finding a communi cati on adm ssible or not, as "ignorance of the
l aw was no excuse". |t was extremely inportant for the communication to conply
with the principles of objectivity and justice.

El enent 10

"10. Pendi ng exam nati on of a comunication, the Comrttee shoul d have the
right to request that the status quo be preserved, and a State party shoul d
gi ve an undertaking to that effect, in order to avoid irreparable harm
Such a request should be acconpani ed by information confirm ng that no

i nference could be drawn that the Conmittee had deternmined the nmerits of

t he conmuni cation.™”

139. China suggested the deletion of elenment 10 because it was anbi guous.
140. Cuba did not consider it appropriate to confer on the Committee the power

to request a State party to take interimneasures. |In the final instance, it
coul d recommend nmeasures that the State would take at its own discretion
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141. Spain and Panama noted that the question of interim neasures should be
dealt within the rules of procedure of the Commttee, which would allow the
Conmittee nore flexibility in the practical application of such measures.

142. Panama al so noted that the reconmendations of a committee that nonitored
the inplenentation of an international convention ratified by a State nust
gradual |y acquire authority, in many cases transcending their scope as nere
reconmendati ons, as was the case of the Universal Declaration of Human Ri ghts
There were two stages at which the Committee might adopt interimnmeasures: when
the adm ssibility of the communi cati on was being considered and when its nerits
wer e bei ng exam ned.

143. Luxenbourg and Col onbi a supported the addition of the innovative el ement
covering interimneasures leading to the i mMmedi ate cessation of the violation of
aright; in the case of Luxenmbourg, on condition that it was specified that the
Committee had the power to "recommend"” interimneasures, rather than "request"
them Mali noted that the Comm ttee should have the right to recommend interim
neasures and to nonitor their inplenmentation

144. Turkey noted that the scope of interimmeasures needed clarification;
simlarly, Denmark noted that the actual intention of element 10 required
further clarification. The Danish Wnen's Society noted that the words "status
quo" should be clarified so as to prevent inaccurate interpretations.

145. Italy noted that cautionary interimneasures should be provided when there
was a danger to the petitioner's |life and health. |In such a case, the Comittee
shoul d be endowed with urgent precautionary powers simlar to those assigned to
the United Nations Hi gh Comm ssioner for Hunman Ri ghts.

146. Wth regard to the mai ntenance of the status quo, Mexico comented that, as
in other comunication procedures, when the State received a request fromthe
Committee for information in response to the comunication, the situation did
change, but to the benefit of the applicant. The wording "pendi ng exam nation
of a conmmunication, the Commttee should have the right to request that the
status quo be preserved" could be msinterpreted, and the harmor injury
suffered by the person as a result of the action or om ssion of the State woul d
continue if the Commttee nade such a request.

147. Mexico further noted, with respect to the statement in the Wrking Goup's
report'? that "in order to avoid irreparable harm the Committee should be
enpowered to take urgent action where necessary", that it must be renenbered
that the Conmttee's views, suggestions and recomendati ons were not binding - a
fact pointed out at the Wrking Goup's own neetings - and that no other hunman
rights treaty-nonitoring body had the power to "take action", as had been
suggested during the debate. For the sane reasons, it could not be considered
appropriate to give the Commttee the power to include that or a simlar
provision in its rules of procedure. |In no circunstances could such provisions,
whi ch conferred powers or responsibilities on the Comm ttee and, consequently,
obligations and responsibilities on States, be included in the Conmttee's rules
of procedure, which, as the nane indicated, should sinply identify, stipulate
and describe the Commttee's procedures and organi zati on of work.
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148. Mexico also noted that it seemed inappropriate to give the Committee the
power to "request” the State party to take nmeasures, and perhaps even to
"recomrend” interimneasures, until it had conpleted its exam nation of the
conmmuni cation and reached its concl usions.

El enent 11

"11. Wiile the State party would be inforned confidentially of the nature
of the communi cation, the author's identity would not be reveal ed w t hout
that persons's consent. The State party would, within a specified period,
provide replies or information about any renmedy. Wile the process of

exam nation continued, the Committee would work in cooperation with the
parties to facilitate a settlenment which, if reached, would be contained in
a confidential report of the Committee."

149. China suggested revising the first sentence of elenent 11 to read: "The
State party would be informed confidentially of the commnication. The author's
identity would al so be revealed to the State party”. China suggested that the
second sentence be revised to read: "The State party would, within a specific
period, submit to the Committee witten explanations or statenents clarifying
the matter and the renedy, if any, that may have been taken by the State"

150. Turkey noted that the confidentiality or transparency of the treatnent of
t he conmmuni cation, the conduct of procedures and the Conmttee's report had to
be di scussed and clarified.

151. Chile noted, with regard to confidentiality, that human rights nornms vi ewed
the right to due process as a human right and that one inportant el ement of that
ri ght was that the exam nation of a case nust be subject to public scrutiny.
Chile therefore believed that, in principle, the Commttee should have
sufficient powers to be able to order confidentiality in certain specific cases,
dependi ng on the circunstances. That was another area that the Governnment woul d
| eave to the Cormittee's discretion

152. South Africa, Italy and Cuba noted that the State party woul d be inforned
confidentially of the nature of the comunication. Italy continued that the
comuni cation was to be brought to the attention of the State party concerned.
Panana said that the State party nust be informed in full about the

comuni cation so that it was aware of the details of the problemand could take
t he necessary renedial action. Mexico noted that conmmuni cations submitted to
the Conm ttee nust be brought to the attention of the State party concerned, as
established in other simlar instrunents such as the Optional Protocol to the
International Covenant on Civil and Political Rights and the Convention agai nst
Torture.

153. Concerning the confidentiality of the identity of the author, Cuba, Turkey,
Mexi co and Spain noted that the identity of the author(s) would need to be
revealed to the State party. South Africa, Italy, Spain and Panana stated that
the author's identity would be not be reveal ed wi thout the person's prior or
express consent. Turkey enphasized that the strength of an optional protoco
lay in the fact that no individual or group needed to be identified as
conpl ai nant, thus reducing the risk of ongoing victimzation of those affected.

l...
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However, the identity of the author would need to be revealed to the State party
to enable it to investigate the allegations, assune its responsibilities and
initiate remedial action. Cuba and Spain stated that only with know edge of the
author's identity would the State party be able to provide the Committee with
conplete information. Spain added that, in exceptional cases, it should be
possi ble not to disclose the author's identity to the State party. |Italy added
that the identification of the plaintiff was required, unless such
identification would endanger the plaintiff's health or life. Denmark noted
that a provision to withhold the plaintiff's identity without her or his consent
woul d make the defence of the State nost difficult. Cuba added that the
plaintiff's name shoul d not be withheld even in exceptional cases.

154. Cuba concluded that, to ensure greater transparency in the Comittee's

eval uation of communications, it would be inportant for a representative of the
State party to be present. Panama was of the view that, when the Conm ttee was
in the process of exam ning a communication, the parties concerned shoul d not be
present. Italy stated that the State party could not participate in the
Committee's hearings unless the conplainant or her representative was al so
present. The parties could be questioned by the Coommittee, including orally, as
long as there was respect for the principle of cross-exam nation. The parties
coul d be assisted by a | egal consultant or by a person of their choice.

155. Spain, ltaly and Mexico supported the inclusion in the protocol itself of a
deadline for the State to respond or provide informati on on the comuni cation

as was done in article 4, paragraph 2, of the Optional Protocol to the
International Covenant on Civil and Political Rights. Spain and Italy

consi dered that six nmonths - the period established in the latter instrunent -
was appropriate, since that gave the State party sufficient time to conduct the
necessary investigations. |Italy added that failure to respond woul d not be nmade
public. Panama suggested that the period should be three nonths from when the
State was inforned of the conplaint submitted to the Conmmttee. Col onbia
reconmended a tine period of three to six nonths for the State party to present
information or replies relating to a comunication. Mli stated that the
communi cation should be dealt with within three nonths.

156. Spain considered that the nediatory aspect of the Commttee's intervention
shoul d be strengthened, since that kind of intervention was particularly suited
to the nature of some provisions of the Convention. That aspect shoul d be
devel oped in greater detail in the protocol itself. Italy noted that any
decision of the Commttee was to be preceded by an attenpt at agreenment or

nedi ation (dialogue with the State party) after full argunent by both sides

157. Mexico further noted that the matter of the confidentiality of the
procedure and of the Commttee's eventual findings was closely related to
paragraph 15 of suggestion 7

El enent 12

"12. The Comm ttee woul d exam ne comunications in the Iight of all

i nformati on provided by the State party, or by the author or received from
ot her relevant sources. Al such information would be transnmitted to the
parties for corment. The Committee would set its procedures, hold closed

/...
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nmeet i ngs when exam ni ng conmmuni cati ons and, as a whole Committee, adopt and
transmt views and any reconmendations to the parties. Wile examning a
conmmuni cation, the Commttee mght, with the agreement of the State party
concerned, visit its territory."

158. China suggested that the first sentence of elenent 12 be revised to read:
"The Conm ttee shall consider communi cations received under the present protoco
inthe light of all witten information nade available to it by the individua
and the State party concerned.” China suggested that the third sentence be
revised to read: "The Committee shall hold closed neetings when examn ni ng
comuni cations under the present Protocol." China also suggested the del etion
of the fourth sentence, and that the fifth sentence be revised to read: "The
Committee shall forward its views to the State party concerned and to the

i ndi vi dual ".

159. Wth regard to information to be used by the Conm ttee, Cuba, Morocco,
Italy and Mexico stated that the Committee would have to work with the

i nformation contained in comunications and that provided by the State party or
the author. Cuba added that it woul d be unreasonable to attach any value to the
testinony of third parties. Italy added that recourse to "other sources" could
only be permitted after hearing the parties concerned.

160. On the sane point, Spain considered it appropriate for the Committee to be
able to exam ne comunications in the light of information provided by the
plaintiff and/or the State party and al so information received from ot her

rel evant sources. The latter possibility mght help to enhance the Committee's
intervention. The information in question would have to be nade available to
the parties concerned.

161. Panarma noted, on the question of whether or not the Commttee would exam ne
comuni cations in the light of information received fromother sources, that

i nformation should come only fromthe interested party or the representatives of
that party.

162. South Africa stated that the Committee woul d exam ne conmunications in
light of all information provided by the State and/or author of the

comuni cation. The Commttee woul d set up procedures, hold cl osed neetings when
exam ni ng communi cati ons, and adopt and transmit views and recomendations to
the parties.

163. Turkey stated that the question of whether other relevant information
shoul d be considered by the Comrmittee along with the conmuni cation and the
observations submtted by the State party needed to be further discussed.

164. Wth regard to visits to the territory of the State party, Cuba stated that
it did not consider such visits appropriate. Mexico noted that such visits
coul d be envisaged only in the context of the procedure set forth in

paragraphs 17 to 24 of suggestion 7. At the sane tine, it nust be made clear
that the Committee would be able to visit the territory of a State party only if
that was stipulated in the additional protocol and only if, as all related
instruments indicated, the State party agreed.
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165. On the sane point, Spain stated that, in principle, it considered it

i nappropriate, in the context of a conmmunications procedure, for the Conmittee
to visit the territory of a State party that was in violation of the Convention
save in exceptional cases. There was therefore no need for the protocol to
refer specifically to that issue. In any case, the visit nmust take place only
if the State party gave its consent. Panana suggested that the question of
visits to the State party while a comunicati on was bei ng exam ned coul d be
dealt with in the Commttee's rules of procedure.

166. South Africa and Mali stated that while exam ning a comunication, the
Committee might, with the agreenent/at the invitation of the State party
concerned, visit its territory.

El enent 13

"13. Wien the whole Committee considered that the conmuni cati on had been
justified, it mght recomrend remedi al neasures or neasures designed to
give effect to obligations under the Convention. The State party woul d
renedy viol ations and inplement recomendations. It would also ensure that
an appropriate renedy (which mght include adequate reparation) was
provided. It would also provide the Conmittee within a set period with
details of the renedial nmeasures taken."

167. Turkey noted a lack of clarity in the usage of the term "adequate
reparation".

168. Venezuela, referring to the Working Goup's report?® and the wording
"... appropriate remedy, including, if need be, adequate reparation”, proposed
the followi ng wording: "relevant, proportional neasures”.

169. Cuba believed that the Conmttee's powers should be Iimted to suggesting
or recommending to a State party that it take certain neasures. Such neasures
woul d, at all tines, have to be consistent with the Convention and with the
internal legislation of the State concerned.

170. Spain considered that the protocol should refer to the possibility that the
Comittee might recommrend the adoption of certain neasures when it deened the
conplaint to be justified. Such neasures would have to be set forth in a
reconmendati on that enphasi zed the nmediatory nature of the Conmttee's

i ntervention.

171. Morocco noted that such a procedure m ght undernmine the independence of
State parties' judicial systens and the Committee's views and recommendati ons
shoul d be of a general nature and not legally binding on States parties, since
it was up to each State party to judge whether it should take renedi al neasures

172. Mexico noted that, while the idea of incorporating the concept of
reparation and of giving the Commttee the power to "recommend renedi al neasures
or neasures designed to give effect to obligations under the Convention" seened
a valid one, it nmust be made quite clear that Conmttee could only make
"recommendati ons" to States, as indicated in the Wirking Goup's report.* It
suggested | ooking at the formulas adopted in the instrunments corresponding to

/...
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other commttees, including the Optional Protocol to the International Covenant
on Gvil and Political Rights (articles 5 (4) and 6) and the Convention agai nst
Torture (article 22 (7)).

173. Pananma stated that, while it was true that the Coomittee was not a judici al
body, it was also true that its recomendati ons nust be considered and adopt ed
by State parties which had ratified the Convention. Both the reconmrendations of
the Conmttee and the provisions of the Convention would al ways be subject to
the international |egal principle of pacta sunt servanda. Wen a State party
ratified a convention, it bound itself to conply with the recomendati ons of the
correspondi ng treaty-monitoring body. The Permanent Court of Internationa
Justice had ruled that it was a principle of international |aw that the breach
of an undertaking brought with it the obligation to nake reparation. Reparation
was thus essential to the proper application of an agreenent. Article 27 of the
Vi enna Convention on the Law of Treaties established the precedence of
international |law over internal law quite clearly when it stipulated that a
party could not invoke the provisions of its internal law as justification for
its failure to performa treaty, without prejudice to article 46 of that
Conventi on.

174. Spain noted that it would also be appropriate to establish a six-nonth
period for the State party to report on the neasures taken to inplenment the
Conmi ttee's reconmendations. Panama believed that tinme limts should be set
and, given the experience with other procedures, felt that anywhere between
three and si x nonths was appropri ate.

El enent 14

"14. The Comm ttee should have the power to initiate and continue

di scussi ons concerni ng such neasures and renedi es and have the power to
invite the State party to include such information in its reports under
article 18 of the Convention."

175. Cuba noted that it did not consider either a followup process or the
i nclusion of such information in periodic reports necessary.

176. Spain supported the inclusion of a reference to the need for followup on a
situation, once an individual procedure had been concl uded.

177. Panama noted that it was of the greatest inportance that there should be
followup on the inplenentation by each State party of |egislative or other
neasur es prohibiting discrimnation against wonen. The entire foll ow up process
shoul d be part of the reporting system

178. Mexi co suggested that, in accordance with the precedents established by

ot her Committees and existing communi cations procedures, the Commttee shoul d
include in the report containing its conclusions on a case an invitation to the
State party to indicate in its periodic reports (article 18 of the Convention)
any renedi al neasures taken
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179. Mexico also noted that, in the interests of expediting the work of the
Conmittee, it did not consider it appropriate to extend the proceedings in any
i ndi vi dual case.

El enent 15

"15. The Commttee would, in its report, sumarize the nature of
conmuni cati ons received, its examnation of them the replies and
statenments of the States parties concerned and its views and
reconmendati ons. "

180. Mexico took note of the observation of the Chairperson of the Commttee on
the Elimnation of Discrimnation against Wwinen that the report of the Conmittee
was not confidential.

181. Cuba noted that, since the consideration of the comunicati on was
confidential, the information that the Conmittee provided in its annual report
could not violate that principle, since the annual reports were nade public.

182. Spain suggested that it was very inportant that the annual report of the
Committee on the Elimnation of Discrimnation agai nst Wnmen shoul d contain

i nformation about work carried out in inplenmentation of the protocol. The
publication of the results of the proceedi ngs was an el enent that would increase
their effectiveness.

183. Panama considered that the Committee should sunmmarize the communi cations
received, its consideration of those comunications, the replies and statements
of the States parties concerned and the views and recommendati ons. Wth respect
to the latter, their dissem nation and conpilation was essential in order to |ay
the foundations for jurisprudence on the human rights of wonen.

184. Italy suggested that the Commttee nake its decision within one year of
recei pt of the communi cation. The decision should be published.

El enent 16

"16. The Comm ttee woul d have the power to delegate to a working group its
responsi bilities under this section. The working group would report to the
Committee and the Conmittee al one woul d have the power to adopt views and
make recommrendati ons. "

185. China, Spain and Panama noted that that point should be dealt with in the
rul es of procedure instead of in the optional protocol itself. Spain added that
that was an organi zational matter that should not be addressed in the protocol

186. Italy noted that the proceedi ngs nust be prepared exclusively by the
Committee, which could not delegate that task to a working group.

187. Cuba stated that the objectives and terns of reference of the working group
that woul d have responsibility for selecting and organi zi ng the docunentation to
be considered by the Commttee should be clearly spelled out. The menbership of
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t he wor ki ng group shoul d be selected on the basis of equitabl e geographica
di stribution and shoul d not exceed five experts.

188. Mexi co comented that the Conmittee had the authority to establish one or
several working groups. Nevertheless, it agreed that the authority which had
been conferred on the Conmttee, and that which m ght be conferred on it under
the optional protocol, could not be del egated; therefore, the Commttee as a
whol e was responsible for its decisions.

189. Mexi co added that, notwi thstandi ng the foregoing, provision should be nmade,
as in other simlar instruments, for the possibility that, when one or nore
nenbers of the expert commttee did not agree with one of the Commttee's

deci sions, they could express in the body of the Conmttee's report their
"dissenting view' together with a statenent of the grounds on which it was
based.

190. Furthernore, Mexico, in adding a general conment concerning the discussions
in the Wrking Goup and sone elenments found in the text of the report, stated
that, even though giving flexibility to and streamining the work of the
Committee had sonme appeal, as far as the responsibilities of States parties
under the optional protocol were concerned, it was inportant that those
responsibilities should be clearly spelled out in the text of the protoco
itself, inasnuch as it was a legally binding instrunment.

El enent 17

"17. If the Committee received reliable information indicating a serious or
systematic violation by a State party of rights under the Convention or of
a failure to give effect to its Convention obligations, the Conmttee
shoul d have the right to invite that State party to cooperate in exam ning
the information and in submtting observations on it. After considering

t hose observations and any other relevant information, the Commttee shoul d
have the power to designate one or nore of its nenbers to conduct an
inquiry and report urgently to the Committee."

191. China stated that it did not agree to the establishment of an inquiry
procedure in an optional protocol to the Convention

192. Cuba noted, with regard to elenents 17 to 22, that it had previously
expressed its serious objections to the inquiry procedure as a whol e.

193. Morocco stated that the inquiry procedure seenmed to undermne State
sovereignty.

194. Spain stated that the inquiry procedure shoul d be reserved for cases of
serious and systematic violations of human rights. |In such cases, the Comittee
on the Elimnation of Discrimnation against Wonen should be able to act

proprio notu. Spain understood, nevertheless, that in the Wrking Goup, nmany
States had expressed sone hesitation about the appropriateness of including such
a procedure in the protocol because they believed the matter required further

st udy.
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195. Panama noted that the inquiry procedure in the optional protocol to the
Convention woul d be a nechanismfor dealing with serious, systematic and

wi despread vi ol ations of the human rights of wonmen. The investigation of such
cases woul d support the comunications submitted to the Committee. Taking into
account the views in element 17 as they were currently drafted, Panama believed
that it should be nade clear that the intention was not that a conplaint would
not be admtted unless the violation conplained of was serious or systenmatic.
Panama noted with concern the views contained in element 17. The Conmittee
shoul d be able to investigate conplaints of violations of rights protected by
the Convention when it believed a violation had occurred, in accordance with the
Convention and the Committee's rules of procedure. The Committee should al so be
informed urgently of serious and systematic violations of the Convention, so
that it could take appropriate measures.

196. Col onbi a considered the inquiry procedure appropriate when there were
situations of systematic and del i berate gender-based violations of rights and
vi ol ence.

197. Austria noted that the nodel for the proposal of an inquiry procedure was
article 20 of the Convention against Torture. It expressed the opinion that
such a procedure coul d suppl ement an individual conplaints procedure. The
experience of the Commttee against Torture suggested that an inquiry procedure
all oned an international body to address a broader range of issues than it was
able to address in the context of individual comrunications. Also, an inquiry
procedure provided the international body with an opportunity to reconmend
neasures to States for conmbating the structural causes of violations. Such a
procedure coul d guarantee even nore effective inplenmentation of the Convention

198. Austria concluded that discussion on an inquiry procedure was likely to
del ay the decision on an optional protocol. |If that were the case, Austria
suggested that the question of an inquiry procedure be provided for in a further
optional protocol.

199. Denmark and the Dani sh Wonen's Soci ety regarded the inquiry procedure as an
i mportant part of the responsibilities of the Conmttee under an optiona
protocol. They commented that it would strengthen the Convention and give the
Committee the authority to act upon and investigate any information that was
brought to its notice on non-fulfilnment of the obligations of ensuring the
rights in the Convention. The inquiry procedure could al so be regarded as an

i nportant supplenent to the country reporting procedure.

200. Mexico reiterated that the inquiry procedure could only be initiated
subsequent to a communication and therefore, the sane requirenments and
procedures as were envi saged for the comunications procedure should apply to
it.

201. Italy noted that if it were necessary to carry out an inquiry the Comittee
shoul d have the sane powers as a rapporteur in the area of human rights.

202. South Africa reiterated the text of elenments 17 to 23 of suggestion 7.
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El enent 18

"18. Such an inquiry would be conducted with the cooperation of the State
party, and might, with its agreement, include a visit to its territory."

203. Panama stated that, if a State party did not cooperate, it would be
necessary to have recourse to such other mechani sms established in internationa
treaty law as the Committee should decide to use. As for participation in the
inquiry, only the Commttee, the State party concerned and the person or persons
alleging a violation of their rights should partici pate.

204. The Dani sh Wnen's Soci ety recommended that an investigation should
continue even if the State party did not cooperate. The Commttee should have
the authority to continue and collect information fromany nunber of sources if
it deermed it necessary.

205. Mexico stated that it should be clearly understood that the inquiry
procedure could take place only with the cooperation of the State party.

El enent 19

"19. Follow ng the exam nation of the findings, which wuuld be transmtted
to the State party, the latter would have a set period in which to nake
observations in response.”

206. Mexi co and the Dani sh Wnen's Soci ety supported having a set period of tine
for subm ssion of observations. Denmark and the Dani sh Winen's Soci ety
suggested that the Committee determine that set period.

207. Panama noted that it should be nmade clear that States parties nust
cooperate and provide the information requested by the Conmttee. However, in
cases of serious, systematic and w despread violations of the Convention, the
Committee could request an on-site investigation

El enent 20

"20. The inquiry would be conducted confidentially and at all stages with
t he cooperation of the States parties.”

208. Mexico shared the view contained in the report of the Wrking G oup® that
only the State party concerned would participate in the inquiry, not "States
parties”.

El ement 21

"21. The Comm ttee woul d encourage the State party to discuss the steps
taken by it as a consequence of the inquiry. Those discussions m ght be
continued until a satisfactory outcone was achi eved. The Conmittee m ght
ask the State party to report on its response to the inquiry in its report
under article 18 of the Convention."
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209. As it had indicated with regard to the conmuni cati ons procedure, Mexico did
not believe it was appropriate to continue the procedure as envisaged in

par agraph 21 of suggestion 7, since that mght result in there being no end to
the procedure if the Commttee found the State's response to be unsatisfactory.

210. The Dani sh Wnen's soci ety recommended that the Conmttee al so have an
eval uation and nonitoring function in cases in which there was a satisfactory
concl usi on, which woul d prevent reoccurrences of violations.

211. Austria and Liechtenstein endorsed the procedure proposed in elenment 21
Austria noted that the lack of an appropriate follow up procedure in the
optional protocol to | CCPR was consi dered as a weakness. Having such a follow
up procedure could lead to nore effective inplenmentation of the Convention

El enent 22

"22. After completing all those steps the Conmttee woul d be enpowered to
publish a report."”

212. Spain supported the publication of a report even agai nst the w shes of the
St at e concer ned.

213. Panama noted that, in principle, the State party should be inforned that a
report of the Committee would be published, but its approval was not necessary,
since one of the purposes of the reports was to establish a body of
jurisprudence with respect to the human rights of women. This could be
acconpl i shed only by publicizing the Comrittee's views and recomendati ons on

t he conmuni cations received, which would be set forth in the report.

El enent 23

"23. Wien ratifying or acceding to the optional protocol, the State party
woul d undertake to assist the Conmttee in its inquiries and to prevent any
obstacles to or victimzation of any person who provides the Committee with
information or assists it inits inquiries.”

214. Panama noted that, once a State ratified the optional protocol, it assumed
the obligation to cooperate with the Comm ttee.

El enent 24

"24. States parties would publicize the protocol and its procedures, the
Committee's views and any recomendati ons concerning a conmuni cati on
recei ved or inquiry conducted."”

215. China and Spain suggested that that point should be dealt with in a
resolution instead of in the optional protocol. 1In addition, Spain, Costa Rica,
Col onbi a, LACWHN and the Dani sh Wnen's Soci ety underlined the inportance of the
wi dest possi bl e di ssem nation of the protocol and the results of its

i npl enentati on. The Dani sh Wnen' s Soci ety encouraged Governments to do al

they could to nake the protocol known to their citizens once it was adopted and
ratified. Colonbia added that the Conmittee nmust be enabled to disclose cases,

/...
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except for names and ot her essential details, because that would help to
encourage States parties to give greater protection to wonen's rights and
prevent violations.

216. Panama noted that the optional protocol should be given wide publicity in
order to guarantee its effectiveness in each State party that ratified and
acceded to it. A provision to that effect should be included in the protoco
itsel f.

El enent 25

"25. The Comm ttee woul d devel op rul es and procedures that would enable it
to conduct its work fairly, efficiently and, as necessary, urgently."

217. Panama noted that it should be stated explicitly in the optional protoco
that the Conmttee could establish its own rules of procedure, taking into
account matters not settled in the protocol

El enent 26

"26. Meeting tine of not |ess than three weeks per annum and resources,
i ncludi ng expert |egal advice, would be nmade avail able to enable the
Committee to conduct its work under the Convention."

218. China and Panama noted that the neeting time for the Committee shoul d not
be established in the optional protocol to the Convention but should be dealt
with in the Commttee' s rules of procedure. China suggested the deletion of
el enent 26.

219. Spain considered that organizational matters should not be dealt with in
the protocol itself. |If they were, it would prove very difficult to introduce
any changes. Spain w shed, neverthel ess, expressly to support the strengthening
of the position of the Conmittee on the Elimination of Discrimnation against
Wonen, since its role was essenti al

220. Concerning the Commttee's need to have | egal advice avail able, Spain noted
that although it was appropriate for such advice to be provided, it was to be
hoped that the Committee's involvenent in the inplenentation of the protoco
woul d have direct results in terms of the fields of specialization of the

i ndividual s el ected as nmenbers of the Commttee. Pananma noted, regarding the
conposition of the Conmttee, that it should include not only |lawers but also
professionals in other social sciences, in order to create a nultidisciplinary
Conmi ttee which woul d take its decisions on the basis of considerations of

equity.

221. Spain noted that, within the available resources, an effort nmust be nmade to
increase the Commttee's funding and neeting tinme. Panana noted that, as for
the arrangenment for financing the Conmittee, funding should continue to be
provided fromthe regul ar budget of the United Nations. Denmark stated that the
term"resources" had to be given nore specific content. Turkey stated that

rul es were needed on who woul d bear the cost of proceedings. Venezuela
considered that it was inportant to determ ne who woul d be responsi bl e - whet her

l...
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the United Nations or States parties - for costs related to the comuni cations
and inquiry procedures, taking into account that all human rights treaty bodies
were funded fromthe regul ar budget of the United Nations. NCIMnoted that the
i nprovenent of the supervisory machinery of human rights instrunments necessarily
had financial inplications.

222. The Dani sh Wnen's Society fully supported element 26. It noted that
resources of a financial and | egal character, as well as an increase in working
tinme for the Committee, were inperative for the optional protocol to becone

wor kabl e.  The Soci ety requested that Governments fulfil those needs so as to
allow the Committee to be able to carry out its work. Wth regard to
"resources", it recommended a nore specific wording, such as "financia
resources”.

223. NJCM expressed the view that the adoption of a conplaints procedure nust
not act to the detrinent of the Conmittee's other tasks. |If that requirenent
inmplied that extra facilities nmust be nade available to the Commttee, then such
facilities should be provided.

224, Mali stated that costs of proceedings should be the responsibility of the
aut hor of the conplaint, who should be reinbursed if the conplaint was found to
have nerit.

225. Mexico considered it necessary to reiterate that:

(a) The nethods which could be used to strengthen the capacity of the
Committee to fulfil its duties and responsibilities under the optional protoco
shoul d be studied and discussed in detail. Since the Conmttee currently had
such a | arge backlog of reports that it had decided to amend article 20 of the
Convention, and since pending the entry into force of that reform the Comrittee
had requested the Conference of the States Parties and the General Assenbly to
approve an additional annual session of three weeks, the additional tine
required to fulfil the duties and responsibilities that the optional protoco
woul d entail should be evaluated. Wuld three sessions of three weeks each be
required?

(b) dear information should therefore be made avail abl e on the
admini strative and budgetary inplications of the activities which the Commttee
woul d need to undertake to inplenment the proposed optional protocol, taking into
account the human (advi sory and technical support staff) and financial resources
(conference servicing and travel) for

(i) sessions devoted to the comunications procedure;
(ii) activities arising fromthe inquiry procedure.

It would be worthwhile to anal yse how the costs of inplenenting the optiona
protocol would be apportioned. One formula that could be exam ned, which was
already used in the expert conmittees established by the Convention on the
Elimnation of All Fornms of Racial Discrimnation and the Convention agai nst
Torture and other Cruel, Inhuman or Degradi ng Treatnent or Punishrment, provided
that "States parties shall be responsible for the expenses of the nenbers of the

l...
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Committee while they are in performance of Committee functions." (article 8,
paragraph 6, and article 17, paragraph 7, respectively).

(c) The procedure that woul d be established under the optional protoco
shoul d be cl ear and non-controversial, avoiding any el ement that coul d cause
doubt about its objectivity and lend itself to misinterpretation

(d) Any nechani sm devised to follow up cases which the Comm ttee exam ned
in inplenentation of the optional protocol should be provided for in the text of
the protocol itself, in a way that made clear the conmtnents assuned by the
States parties to the protocol, the duties and powers of the Commttee and the
responsi bilities of its nenbers.

El enent 27

"27. Procedures for the signing, ratification, accession and entry into
force of the protocol should be prescribed.”

226. Spain supported the ratification of the protocol but understood that its
entry into force should not be tied to an excessively high nunber of
ratifications. It was understood that the operation of the protocol itself and
the quality of the Commttee's activities could constitute an inportant
incentive for States which were not parties to ratify or accede to it.

227. Cuba was of the view that the greatest possible nunber of ratifications
shoul d be required for the protocol to enter into force.

El enent 28

"28. No State-to-State communi cation procedure should be included and no
reservations pernmtted.”

228. Spain stated that, although it would have preferred reservations to be
expressly prohibited, it believed that it was premature at the current stage to
take a final decision on the matter. Cuba noted that the procedure for entering
reservations to the optional protocol should be given careful consideration

229. Cuba noted that under no circunstances did it favour a State-to-State
comuni cations procedure. Chile had no objection in principle to allow ng the
Committee to receive communications from States. Experience had shown, however,
that procedures of that kind were unsuccessful since there was an under st andabl e
reluctance on the part of States to use this right because they believed,
perhaps m stakenly, that it could be harnful to other States.

230. Chile stated that, in order for the protocol to produce the desired effect,
it was essential that those procedures should not be optional. In other words,
procedures coul d not be established so that a State which ratified the protoco
had the right not to be bound by any one of them The two procedures together
could make a difference in terms of conpliance with the conmtnments of the
Conventi on.
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