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I have the honour to convey the attached communication dated
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Annex

Letter dated 14 February 1997 from the High Representative
addressed to the Secretary-General

I am transmitting to you the decision adopted in Rome today by the Arbitral
Tribunal for the dispute over the inter-entity boundary in the Brcko area, and
kindly ask you to forward the decision to the United Nations Security Council.

{Signed) Carl BILDT
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. INTRODUCTION

1.  On 14 December 1995, after over three and a half years of war in Bosnia and
Herzegovina, the Republic of Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina (“Federation”) and the Republika Stpska ("RS"), as part of the General
Framework Agrecment for Peace in Bosnia and Herzegovina ("GFAP" or "Dayton
Accords”), signed Annex 2 of the GFAP, which entered into force upon signamre of the
partics,! and provided for the esiablishment of an “Inter-Entity Boundary Line* ("IEBL")
between the Federation and the RS throughout Bosnia and Herzegovipa. The parties having
failed to reach agrecment during negotiations in Dayton on the allocation of Endty-control in
the Brcko area, Article V of Annex 2, entitled *Arbitration for the Breko Area,” provided

* that the parties "agree to binding arbitration of the disputed portion of the Inter-Entity
Boundary Line in the Breko area.”

2. Article V provides for the sciection of ¢ three-member arbitral tribunal. Under
Articie V(2), the Federation and the RS agreed that "{n]o later than six moaths after the
enfry into force of this Agreement, the Federation shall appoint onc arbitrator, and the
Republika Srpska shall appoint oge arbitrator ° Pursuant 1o this provision, the Federation
appownted Professor Cazim Sadikavic and the RS appointed Dr. Vitomir Popovic as .
arbitrators.  Each party seiected its arbitrator without objection or challenge from the other

pacty
3 Artucle V(2) further provides that

[a] thurd arbitrator shall be selected by agreement of the Parties’ appointees
within thirly days thereafter. If they do not agree, the third arbatrator shall be
appointed by the President ot the laternatiopal Court of Justice. The third
arbitrator shall serve as presiding officer of the arbitral tribunal

After the party-appointed arbitrators failed to appownt a thard arbitrator within the required
time, the President of the International Cowrt of Justice, on 15 July 1996, appointed Roberts
B. Owen as third arbitrator and presiding officer of this Tribupal.

4. Arucle V also provides for the substantive and procedural rules under which the
arburation would proceed Under Paragraph 3. the parties agreed that

[ulnless othcrwise agreed by the Partics, the proceedings shall be conducted in

1 Thc preambie of Annex 2 defines ‘Partics® as the Republic of Rosnia and Herzegovina, the
Federation of Bosmia and Herzegovina and the Republika Sepska.
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accordance with the UNCITRAL rules. The arbitrators shail apply relevant

S. Although Article 31 of the UNCITRAL Rules contemplates that in normal
circumstances “any award or other decision of the azbitral tribunal shall be made by a
majority of the arbitrators,” the partics cun always agree on 3 different procedure, and in this
case they have 30 agreed. It was uinderstood st Dayton, as subsequently coafirmed in
m,ma.mmamrmnmmm,*umnofm
presiding arbitrator will be final and binding upon both partics."* It may be observed that
such an agreement was in fact a virmal necessity in this particular case: from the outset the
positions of the two parties on the merits have been polar opposites and each party has
explicitly refused to compromise. These polar positions and accompanying intense
animosities, coasistently in evidence from the opening of the Dayton conference oaward,
made clear from the outset that any party-appointed arbitrator would epcourker significant
difﬁcﬂﬁcsmcondueﬁng'himlfﬁmm:unmmofdﬂmhwmdmm.
The parties therefore decided to change the rule op decision-making in view of the substanrial
fikelihood that an arbitral resolution could be achieved only by the two parties' agreeing that
the rulings of the Presiding Arbiuator will be treated as decisive

6. Article V(5) of Dayton Annex 2 calls for a Tribunal decision "no later than one year
from the emtry 1nto force™ of the agreement -- ie., by 14 December 1996 -- but the parties
have agreed, with the consent and approval of the Tribunal, to extend the date until 15
February 1997 ?

I PROCEDURAL HISTORY

1. Skortly after his appointment. the Presiding Arbitrator notified the other arbitrators
and the parties that a preliminary coaference would be held in Sarajevo on 7 August 1996 in
order 10 constitute the Tnbunal and decide prelimnary procedurat issues inchiding scheduling
of futite proceedings. Thcrcaftc- on § August 1996, having been informed of some

2 The Presiding Arbitrator reccived leters to this effect from the heads of the
delegations of both parties to the Dayton talks and has subsequently discussed the matter with
counse! without dissent from anyone .

3 The extension was proposed by representatives of Republika Srpska on 1 October
1996, thcreafter the Federation indicated its acquicscence 1 the proposed extwension; and it
was 50 ordered by the Tribunal on 27 November 1996.
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hesitation on the part of Republiks Stpska as to whether it would actually- participate in the
proceedings, the Presiding Arbitrator visited Pale, conferred with Dr. Popovic and senior RS
officials, and conveyed the message that the RS was bound by its Dayton treaty obligations
to participate and that it was in the best interests of RS to do so in order to present its side of
the dispute to the Tribunal. On 6 August, however, Dr. Popovic anmounced his decision not
to appear at the conference scheduled for the next day.

8. On 7 August 1996 the Tribunal, represenied by the Presiding Arbitrator and Professor
Sadikovic, convened and heid the preliminary conference in Sarajevo. At the conference, the
Federation was represented by coumsel. Neither Dr. Popovic nor any representative of the
RS attended. During the conference, the Tribunal heard argument from Federation counsel
concerning various procedural issues, including the scheduling of written submissions and
oral hearings. At the conference, Federation counsei aiso argued that cenain UNCITRAL
Ruies were inapplicabic to the proceedings. and pointed out that the silence of the
UNCITRAL Rules on the question of admissibility of evidence suggested the need to adopt a
set of puiding evidentiary principies

S Immediately after the conclusion of the 7 August conference the Presiding Arbitrator
prepared a draft "Pre-Hearing Order " The draft was sent to counse] for the Federation for
comment, and on 8 August 1996 the Presxing Arbitrator again visited Pale and delivered to
senior RS representatives a copy of the draft "Pre-Hearing Order.” The Presiding Arbutrator
described to the RS representatives the discussions that had occurred the previous day,
explained the suggested provisions of the draft order, invited RS 10 make any comments it
mught wish, but received no immediate response

10.  Six days later. on 14 August 1996, after receiving comments from Federation counset
but nothung from RS, the Presiding Arbitrator issued the final version of the Pre-Hearing
Order. The Order was served upon counsel for the Federation, upon political officials of the
RS, and upon Dr Popovic. In that order, the Tribunal ruled that

l Neither party having voiced any objection as to any of the three :
arbigators as sclected by the partics and by the President of the International
Court of Jusuce, the Tribunal shall be coanstituted in accordance with such

seleclions

.« » =

4 Procedurally, the Tribunal will be guided by the UNCITRAL Ruies




8/1997/126
English
Page 8

(excepe for Rules 3, 18, 19, and 20, which shall not be applicable). As to the
admissibility of evidence, the Tribunal will be guided by the principles sct
forth in the Appendix to this Order.[*]

1. The Pre-Hearing Order further esublished deadlines for the submission of, and
response to, “First” and "Second" written staicments by each party. As to the First
Statement, the Order provided that

each party shall submit a First Staternent (a) describing all essential facts that
the panty believes the Tribuoal should consider in reaching its decision; (b)

m@.qﬂmvidjngamumﬁty(ifmy)far.mpmﬁphofhw
and cquity that the party belicves applicable; and (c) ideatifying all: witnesses
whoztsdmonyth:putymndsmpmma:dmdzingmatnmy.

12.  As to the Second Sutement, the Order provided that

‘ The Appendix to the Order provided as follows:
PRINCIPLES APPLICABLE TO ANMISSIRILITY OF EVIDENCE
1 Each party bears the burden of proving its own casc.

2. With regard 1o the proof of individual allegations advanced by the pacties in the course of the
proceec'ings, the burden of proof rests on the party alleging the fact,

.3 A party having the burden of proof must not oniy bring evidence n support of its alleganians,
but must aisn convince the Tribunal of their truth. Otherwise. they shall be disregarded for
nsufficiency of evudence.

4 The international responsibility of a state ar entity is not to be presumed  The party alleging
a violation of international law giving rise (v internstional responsibility has the burden of proving the
assertion,

o

5 The Tnbunal is not bound to adherc to strict judicial rules of evidence The probanve faorce
of evidence is for the Trbunal to determine.

6. When a party produces prima facie evidence 1 support of an allegation, the burden of proot
shifts to the other party or parues

7 In instances where proof of a fact presents extrame difficulty. the Tribunal may e satisfied
with less canclusive, ie.. prima facie, evidence.

8 The Tribunal’s decision shall be based on the strength of the evidence produced by both
partics,
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cach party shall submit 1 Second Statement that describes in detail.a proposed
plan for the cconomic and political structure of the Brcko area, consistent with
the Dayton General Framework Agreement and its Anneug. .

The Order further provided that the plan should address a number of specific factors relevant
w the dispute.’

13. Pursuant to the 14 August Order, the Federation timely filed its First and Second
Statements.® Both filings were served upon political officials of the RS and upon Dr.

Papovic

14.  On 17 September 1996, having received no pleadings from the RS, the Presiding
Asbitrator convened a status conference in Vienna to consider, among other things, the
reasons for RS’s non-perticipation in the arbitration. The arbitrators and both parties were
ootified of and invited to the conference, which was attended by the Presiding Asbitrator and
Professor Sadikovic, counsc! for the Federation, and a delegation of political officials
representing the RS.  Dr. Popovic did not attend the meeting. At the conference, the RS
argued that the Tribunal was without jurisdiction to proceed because (1) the RS interpreted
Annex 2, Article V(1) as authorizing an arbitration ouly if the “disputed portion® of the
IEBL was "indicated on [a] map” included in the Appendix to Annex 2 and (2) there was no
map showng the disputed poition of the IEBL in the Brcko area. Without ruling on the
issue, as 10 which peither side had made a written presentation. the Presiding Arbitrator
indicated that under the UNCITRAL Rules such jurisdictional rulings could be deferred until
the 1ssuance of a final award, and strongly encouraged the RS o designate legal counsel and
Begin to participatc n the formal arbitral proceedings At the conference the Presiding
Arbitrator provided the RS delegation with a D /ton map showing the TEBL in the Breko
area and indicating (by footnote) that the location of the line in the Breko area was subject to
arbiteation.

18 On 1 October 1996, at the request of legal counsc! retained by the RS, the Presiding
Arbitrator held a meeting with such counse} in Washingion. D.C., and discussed the status of

£ Specifically. the Order provided that the Second Statement should address such factors as the
location of the IEBL, economic development; transportation, free movement of goods and services,
the nght of return of refugees, freedom of movement, tmhmry secunty, and the possibility of an
mternationa presence in the area.

& The Feduration requested and received a one-week extension of tme m order 10 file its Second
Staterment
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the proceedings. While RS counsel stressed that they had not yet been authorized by their
client to participate in the procoedings, the Presiding Arbitrator provided to RS counsel s
memorandum describing the procedural history of the arbitration to that date.

16.  Ou 16 October 1996, the Presiding Arbitrator, after notifying Professor Sadikovic and
the Federation and hearing no objection from either, held an ex_perte confesence in
Washington, D.C. with political officials from the RS in order to contine & seek a solution
to RS’s continued non-participation in the proceedings. At this meeting, the RS was also
represented for the first time by legal counsel, who adviscd the Presiding Arbitrator that,
aithough Dr. Popovic was in Washington at the time, he had decided not to attend the
meeting.  After reiterating their earlier jurisdictional arguments. the RS represcatatives
Mmmmmm&mﬁlcmmmTﬁbﬂm. The RS further indicated
that, if it did decide to participate in the proceedings, it would request that the Tribunal defer
its decision from the prescribed date (14 December 1996) uaril 15 February 1997.

17.  On 31 October 1996, the Presiding Arbitrator sent a letter to counsel for ES to
confirm that any papers the RS wished to submit to the Tribupal must be presented no later
thap 14 November, with the possible cxception of short additions merely supplementing
pounts previgusly presented in writing. Thereafter, at the request of RS counscl, the deadline
for the RS's submission of papers was extended uatil 22 November.

18.  On 22 November 1996, the RS filed: (1) an "Emergency Request for an Expedited
Interim Award,” and (2} a “Special Appearance and Jurisdictional Statement," including as
an Appendix a "Statement of the Republika Srpsks.” Ip the “Emergency Request for an
Expedited Interl, *ward.” the RS requested, p rouant to Article 32(1) of the UNCITRAL
Rules, an Interim Award (i) clarifying the scope of the Tribunal's jurisdiction; (ii) confirming
that the Tribunal had not prejudged the merits of the casc before it; and (iii) ordering that ali
activities and communications relased to the proceedings be confidential and limited in
distnbution to the partics and their counsel.

19.  Promptly thereafter, the Tribunal issued a Memorandurm to the Parties which denied
the RS request for an Interim Award clarifymg the scope of the Tribupai's jurisdiction. At
that time the Federauon had not had an opportunity © respond to the RS's Jurisdictional
Statement. The Memorandum further indicated that the Tribuna! had not prejudged the case
before it and would continue, as before, 10 obscrve procedures designed to paintain the
confidennality of the proceedings.
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20.  On 27 Novemnber 1996, acting on the 16 October 1996 request of the RS and with the
agreement of the Federation, the Tribunal extended the time for completion of the arbitration
10 and including 15 February 1997. | :

21.  Ou I Ducember 1996, Gojko Klickovic, President of the Government of Republika
Srpska. wrose a letter to the Presiding Arbitrator sating that RS did not intend to participate
fasther in the azbiratidn proceedings and purporting to revoke the decition of the RS 10
appoint Dr. Popovic as its chosn member of the arbitral tribunal.” The lecter claimed the .
RS actions were justified becanse “guarantees for a fair and just peocedure do ot exist, and
-+« [the Presiding Arbitrator] intend]s} to use the arbitration process strictly as a smoke
screeq for the imposition of a pro-ordained. unjust decision, all to the barm of the legitimate
and vital interescs of Republika Srpeka.* The letter concluded by stating that the RS would
compider agy future Tribuna! decisions to be invalid. :

22. On 11 December 1996, the Presiding Arbitrator responded to President Klickovic's
moflbmwxm,mhmmmu'smmmwb
ﬁmmmmwmmmmwmmmmm.
Popovktopmicipminnmmptoeeedmuoﬂm:herbuml, at the time it rendered its
Award, would have the beneflt of the views of all concerned.

23 OanDeeunherl%.ﬂrFedcndonmhnimddmdowmuinmpomm&el
December 1996 leqter from President Klickovie. First, the Federation submitted 2 formal
'W‘Mwmzwmm,mt.umnummm.wﬁhdnwme
appoimtment of its arbitrator and stased that the purported withdrawal from the proceedings
could nit prevent the Tribunal from continuing *he arbitration. Second, the Federation
mhmimeda'anumfun!’inalknlinz‘mdmhnkmdm'inlightofthewithdnwalot
the RS. Finally, the Federation offered a “Proposed Final Defauilt Order.”

24  In mid-December 1996 the Tribunal solicited the parties’ views as to the Tribupal's
pmposaitobnldnluﬁngcommmcingintheﬁmwcekofhmmylm. When neither

7 On the day of reccipt of the Klickovic letter, the Presiding Arbitrator received from Dr.
Popovic a lenter dated 30 November 1996 which commented on a draft order then under consideration
by the Tribunal. This letter made o wention of the purported withdrawal by RS of Dr. Popovic's
appointment as arbitrator: in fact, the letter, in cailing for the convening of 3 meeting of the
arbitrators to discuss the draft order. suggested that Dr. Popovic was preparing to pasticipate maore

actively in the arbitrs] process.
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party made any objection, the Tribunal notified the parties that a hearing would take place in
Rome commencing 8 January 1997.

25. On 3 laguary 1997, the Federstion submutted a "Response to the Republika Stpska’s
Jurisdictional Arguments and Arguments on the Merits.

26. The hearing commenced on 8 Jamuary 1997 with all three arbitrators in. arendance.
Despim&eptwiuu'wizhdrlwﬂ.'chekswalmwinmﬂ: three cousise] from two
U.Ss. hwfhmtpperedforﬂnls;mdvmmpoﬁﬁ:dﬁgmu. including Minister
Aleksa Buha, also anended throughout. The Federation was also fuily represented by legal
counse] and a political delegation beaded by Vice President Ejup Ganic. The hearing, which
lumdnimdays.ithdopcnin;mm:whyml.mﬁmnyhy 19 wimesses (eight
called by the Federation, nine by the RS, and two by the Tribunal itself), and closing
argumenis. Inaddiﬁon,ﬂleTﬁhnnjmeiveddnﬁngmeptoeeedingsnriousvmnmd
evideptiary subimissions by both parties. Most significantly, the Tribunal received from the
RS 2 written submissian entitied *Basic Geparal Prirciples for the Economic Infegration of
Republika Srpska and the Free Movement of Goods, Services and People Through the Brcko
Area.” While not timely filed, the submission — 1 essence representing the RS's Second
Statement -- was accepted in order that the RS would have on file a complete set of
pleadings :n accordance with the Tribupal's 14 August 1996 Order

27 Following the Rome heanng, the Tribupal conducted its deliberations in Washington.
D C. Al three arbitrators were present and fully participated in the deliberations. However,
during the last day of deliberations both Professor Sadikovic and Dr Popovic refused to sign
the Anard

M. PRELIMINARY RULINGS ,
A. Authori Tribunal 1o Acf When One fuses to icipate

28 An tiual inquiry is whether the Tribunal's authority to render a binding arbitral
award 1s affected by (a) President Klickovic's ietter of 1 December 1996, purportiag o effect
a withdrawai from the arbitral proceedings, or (b) Dr. Popovic's refusal to parucipate in
certain pre-hearing proceedings or © siga the Award, or (¢) Professor Sadikovic's refusal to
sign the Award
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29. As to item (a), it is deprived of any legal significance by the fact that the RS,
subsequent to the Klickovic letter, fuﬂypuﬁcipamdinthcknmehaﬁngwd, indeed,
completed jts submission of written pleadings requested in the 14 August Pre-Hearing Order
MRShlshadaMloppormnitymmimasemﬂtTﬁhml,wcuﬁnﬂm
question rsised by the Klickovic letter.

30. Asw0 () and (c), the Tribunaj notes that Dr. Popovic also bas cured any question
mhﬁngmhiswlym&pamcipaﬁonbymﬂypu&ipaﬁngindtkmhadnguﬂmme
Tribunal’s subsequent dejiberations. As to the refusal by both Dr. Popovic and Professor
SadlkoviczosigndnAwudroﬂowing full deliberations, the UNCTTRAL Rules do not dea]
expressly with the question of the legal significance of such 2 refusal, but other ribunals
have interpreted those Rules as authorizing the tribunal to proceed to 3 decision despite the
refusal of an arbitrator 1o sign. Sec. ¢.2., Saghi v, Irgn, Award No. ITL 66-298-2, 14 Iran-
US. CT.R at3-8; sec aisg Stephen Schwebel, International Ashitration: Three Salient
Problems 279 (1987) * Moreover, a5 notad in Paragraph 5 shove, the partics have agreed to
modify the UNCITRAL Rules in order 1o provide thar if a majority decision of the Tribuna]
is aot reached, “"the decision of the presiding arbitrator will be final and binding upon both

parties "

31 For these reasons, the Tribunal concludes that there eXists no unpediment to the
Tribunai's rendering its Award

B lurisdictign

32.  The Federaton argues that a basic aspect of the dispute that the parties agreed in
Dayton to submit to arbitration is the question whether the town of Breko (“the Grad”™) and
the surrounding municipality (“the Opstina”) should be included in the terrwary of the RS or
in the territory of the Federanon, The Pederation argues thar the Tribunal has jurisdiction
and authority (o resolve this basic tssus and related issues as to the future admunistration of

these areas

* Other intcrnanonal teibunals have concluded that 2 truncated tribunal may proceed when a

member has unilaterally decided not 1o participate 1n whole ot in part. See ce
jes wi 1an Oomama . 1950 [.C.J. Rep. 221, 229: see also

Mixed Claims Commussion. United States and Germany, Opini in
handed down Jyne 15 1939 and October 30, 1939, at 20 (cited in Schwebel,

at 218, footnote 224},

) I Arbigation
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33.  The RS advances two basic arguments as to the Tribunal's jurisdiction. It asserts,
first, that the Tribunal bas authority only to resolve the final placement of the IEBL in the
Brcko area, Indecd, the RS bas argued thar the Tribunal has jurisdiction only to move the
IEBL to the south of its present temporary location. Second, the RS asserts tbat it never
understood at Dayton that 2 possible outcome of the arbitration might be a trunsfer of Breko
Grad from RS to Federation tetritory. The RS misunderstood the facts st Dayton, it asserts,
with the alieged result that there has been an error or mistske of fact that invalidates the
arbitration agreement under Article 48(1) of the Vienna Conventiop on the Law of Treaties

(*Viemm Cogvention”).’

34.  In detenmining whether and to what extest it may properly exercise jurisdiction in the
instant case, the Tribunal must of course look to the language of GFAP Ampex 2. See
Article 31(1), Vienna Convention on the Law of Treaties (a treaty "shall be interpreted in
gocd faith in accordance with the ardinary meaning to be given to the terms of the treaty ip
thetr context and in light of its object and purpose®).'® If the meaning of the tenms are
ambiguous ot obscure, '

{rlecoursc may be had to supplementary means of imzerpretation, inchuding the
preparatory work of the treaty 3nd the circumstances of its copclusion, in
order (o confirm the meaning . . . or (o determine the meaning.

Article 32, Vienna Convention oa the Law of Trestes

35.  Aunnex 2 confains two reievant provisions First, and most important, Articie V —

9 The RS's “Jurisdictional Statement” dated 22 November does not aruculate. and in effect thus
abandons, the “missing map” argumens previously advanced orally on 17 September 1996, See
paragraph 14 above. Nor did counse! for the RS rmse this theory during oral argument at the Rome

hearing.

18 Sec aiso Stephen M Schwebet. International Arhitration. Three Salient Problems (1987).

According to President Schwebcl,

Arbitration treaties clearly are treaties; their interpretation is governed by the rules of
treaty interpretation  Where States have undertaken by treaty to arbitrate, thar
obligation is binding, It is an obligation they are bound to fulfill, Arbitration
treaties. like other international contracrual instruments, are ta be interpreted in good
faith in accordance with the ordinary meaning to be given o the terms of the treaty in
their context and ia light of the treaty's object and purpose,

Id. at 149,
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entitied "Arbitration for the Brcko Area" — provides that

[t]be Parties agree to binding arbitration of the disputed portion of the Inter-
Entity Boundary Line in the Breko ares Lidicated on the map aftached ar the
Second, the Appendix to Annex 2 provides that

{t]be Appendix 1o Annex 2 consists of (a) a 1:600,000 scale UNPROFOR road
Map consisting of onc map shest, attached hereto; and () a 1:50,000 scale
topographic Line Map, attached hereto.

Such maps are incotporated as an integrdl part of this Appendix, and the
Parties agree to accept such maps as controlling and definitive for all purposes.

36.  The ordinary meaning of the ianguage used in Article V(1), read in context and in
light of the object and purpose of the Asticle, shows thar a dispute exists between the RS and
the Federation as to their respective claims for control in the Breko arca (as that area was
indicated on the maps contained in the Appendix fo Annex 2), and that the parties agreed to
resolve this dispute by creaung an internauonal arbitral tribuna) and submitting the issue to
the tribunal for binding srbitration The provision, however, contains several ambiguities.
The provision does not explain the natuce of the dispute and it makes the somewhat vague
reference (o the "Breko area " The wording of Article V(1) does not precisely define the
area, and the maps attached at the Appepdix display, the territory of the Brcko Opstina,
including the town of Breko itseif, with the temporary boundary line rumning through the
opstina  Finally. the precise segment of the boundary line that lies within the disputed arca
1s not explicidy identified either in the Annex or the map.

37 Turping o "supplementary means of interpretation” to clarify these ambigutics. it 13
clear that the reason for the jack of a precise definition of the nature of the dispute was the
wideiy divergent posiuons of the parties with respect to the situation that should exist in the
Breko arca after Dayton  Duning the Dayton negotiations. the Federation delegation firmiy
took the position that Breko Grad must be included within Federation territory (and the IEBL
placed accordingly), while the delegation representing the Bosnian Serbs steadfasly held to
the position that the RS must control not oaly the Grad itself but also a “comidor” connecting
the two halves of the RS (and the IEBL placed accordingly) Indced, each panty indicated
during the Dayton negotiations that the possession and comtro! of Brecko was so important
that. absent agreement. it would be willing tc quit Dayton and resume hostilitics. Finally,
after recogmuzing that agreement could not be reached ac Dayton, the parties agreed to submit
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the situation to binding arbitration. The fact that the geographic scope and/or portion of the
[EBL in “dispute” was not precisely defined, eitber in writing or on the map itself, does not
negate the existence of the dispute. Rather, it underlines the magnitude and complexity of
the dispute -- and the resson the parties agreed io submit 10 binding arbitration 2s a means to
resclve it Moreover, the lack of 2 precise definition presents no impediment to the
Tribunal’s work: as in any arbitral marter, the exact contours of the dispute are defined by
the parties’ contentions during the arbitral process.

38.  As demonstrated in the preceding paragraph, it is clear that the fundaments] nature of
the dispute concems the mutually-exclusive demand that esch Entity exercise soke control of
the Brcko area. ItmdwmtmeTﬁhm'stm&dbymmrﬁesm
be sufficiently broad to tesolve the overall dispute that the parties placed before it. This
tught inciude, igter 3lia, graonng the Federation exclusive control of Breko Grad and the
surrounding ares by moving the [EBL to the Sava River, or, going to the other extreme, to
move the [EBL southward to widen the corridor and thus enhance RS territory. It must also
mean that the Tribupal has tixe power to fashion 2 remedy represcating & compromise
between the parties’ extreme positions. The Tribunal has taken note of the RS's arguments
to the conirary -- the contenhion bemg that no action of the Tribunal can properly affect “the
future governance of coatiguous areas on either side of the IEBL." Such an ujerpretation,
however, would rendcr the Tribunal powerless to perform its central arbitral task. And as to
the RS suggestion that the Tribugal was intended to have power to widen the corridor but in
po circumstances [o aarrow it.!' there is absolutely nothing in either the language of Apnex
2 or the acgotiating history to suggest that the parties intended such an unequal bias in favor
of RS interests.

39.  The absence of amy precise definition of the scope of the parties’ dispute 1s also at
least parvially explained by the fact that the issuc of the parties respective claims to Breko
came to 2 head only 1t the closing hours and minutes of the Dayton Conference. An
dgreement of some kind on the issue had hecn urgently sought by the mediating governments
for 2] days. Negotiations on the point finally broke down as the Conference was about to
ead. Under the circumstances the defimtion of the exact scope of the dispute was left open,
to be resolved through the process of arbitration.

40, Pursuant to UNCTTRAL Rule 21, the Tribunal decides that Annex 2 , Article V(1)

It see RS Junsdiciional Statement at 11 |
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givesitjuﬁsdkﬁonmwmidcrandrcsolveth:dispum”deﬁmdwithinthzmwsof
the parties’ disagreement at Dayton and the claims they aseert here. At Dayton, and
mmtmm,ummmmwmmmm,m
in particular Broko Grad, st fall exclusively within its territory and that the IEBL should
be located accordingly. At Dayton and subsequerntly, the RS also argued for exclusive
contro] of a comridor extending from the Sava River to points as far as twenty kilometers
south-west of Brcko Grad or, at s minimum, for maintaining the JEBL as shown on the
Dayton maps without any political changes of any kind.'? The Tribunal has jurisdiction to
resolve these conflicting claimns in light of reievant legal and equitabic principles.

41.  Further aspects of the Tribunal's jurisdiction, inchuding the scope of the Tribunal's
remedial authority to fashion an Award in light of relevant legal and equitable principles, will
be discussed later in this decision.

v FA AL RO
A The Bicko the W

42 A number of factual assertions concerning the history and demographic make-up of
the Brcko arca before the war have not been disputed by the parties. The Breko arca is
situated 1n a low-lying vallcy along the Sava River in northern Bosnia and Herzegovina near
a nexus of the current boundary lines of Bosnia and Herzegovina, the Republic of Croatia
and the Federal Republic of Yugoslavia. Histoncally, the area has represeated 2 cross-roads
betwee 1 peoples and empires. ' As a result, the area for centuncs has been home to a rich
mix of Serb, Croat, Bosnian and other ethnic groups, the Orthodox Christian, Catholic, and

Muslim religions, and European and Eastern cultures.

43 Breko Grad. located along the Sava River in the northernmost corner of the area, was

12 A{ the Rome heanng, the RS explicitly disavowed any claim that the [EBL should be maved
10 such a way as to increase RS ternitory, lminng its aguments instead to complete preservation of

the stutus quo.

B In 1699, following the conclusion of the Trcaty of Karlowitz, the Sava River became the
border between the Ottoman and Hapsburg empires. For the next two centuries, Brcko represented
the western-most teach of the Ottoman Empire. ln 1878, at the Congress of Berlin, Austria-Hungary
was allowed to occupy Bosma and Herzegovima, which, however, stayed under Ottoman sovereignly

unt! 1908, wheo this too was wssumncd by Austiia-Hungary,
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founded 10 the fiftecnth century at a time when the arca was part of the Ottoman Empire.
Brcko Grad has historically consisted of a multi-ethnic cross-section of the area’s population.
The area to the south and west of Breko Grad has historically consisted of smaller, ethnically

homogenous villages and towns.

44.  Qver the cepturics, the Breko area developed as both an agricultural and — because of
its proximify to the Sava River - a transportation center. In 1894, a railroad bridge aver the
Sava River was constructed in Brcko Grad. This bridge was later transformed into an
automobile bridge whezn 2 more modern railway bridge was constmcted. In 1964, a port (the
“Luka port”) was constructed in Breko Grad.  Prior to the outbreak of hostilities in 1992, the
Breko port was one of only two Bosnian ports along the Sava River and was Bosuia’s only
orulti-modal (rail, road, water) (ransportation center.

45.  As the Breko area — both the Grad and the surrounding ares — developed, the
populauon increased.  The most dramatic increase 1n the populahon occurred in the years
following the Second World War, when the area witnessed significant econoniic
development. According w the last census of the area. taken in 1991, the population of
Breko Grad — which in 1991 covered 5.93 square kilometers -- was 41,346, of which 23 089
(56%) were Muslims, 8,254 (20%) were Serbs, 2,869 (7%) were Croats, and 7.134 (17%)
designared themsejves 28 belonging to some “other” ethmic group * According to the same
ccnsus, the total population of the Breko Opsting was 87,332, of which 38,771 (44 %) were
Muslims, 18,133 (21%) were Serbs, 22,163 (25%) were Croats, and 8,265 (10%) designated

themselves as belonging to some “other” ethpic group.

46.  Historically, Brcko Grad has been an impontant economuc ceater. While there ase
disputes about certain staustics, data relanng to the performance of various cconomic sectors
in the Breko area arc both avaiable and largely undisputed. According to data from the
Socialist Federal Republic of Yugosiavia ("SFRY ")." Breko was seventh among Bosnian
towns in mcome generated from traffic and transportation and communications.' As 2

" Census data tfrom the last hundred years also indicates that) while the population of the Breko
Grad has grown dramatically, the relative percentages of the vanous ethnic groups in the town bave
been consistent with the 1991 census data.

5 See Satisicl: Godisnjak Jugostavije (1991).

% Linked 1o the Tuzia Basin, Breko served as a transportation center for wood, coal, anthract
agriculture/anumal products and chemuca! industrtes,

<
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railway center in 1990, it ranked cighth both in terms of freight/cargo rraffic and passenger
traffic, and ninth in terms of tonnage unloaded at Bosnian rail satiops. The Breko Port --
theonlyBosnimportlistcdinth:SFRYsutisﬁcﬂmy—hmdledﬂ.OOO!cnsinlm.
Several large manuifacturing enderprises were located in Breko Grad and the surrounding
area. These enterprises included the Birnal cooking oil plant, the Bimeks meat processing
plant, the Tesla battery company, the Interplet textile company, the Izbor shoe factory, and
otber smaller factorics. '

47.  According to SFRY data, the Breko Opstina’s 1989 gross income of 301 million dinar
ranked it seventh amang Bosnian opstinas, trailing Sarajevo, Banja Luka, Mostar, Tuzla,
Zvornik and Zepica. Industry and mining pencrated half of this income, placing Breko
eighth in this category among Bosnian towns. Its agriculmre and forestry sector accounted
for toughly 2 quarter of its income, placing Brcko a close fourth among Boenian towas. Its
wheat and corn yields — 4.0 and 4,2 tons per bectare, respectively -- placed it among the top
ten producers m Bosnia,

B. ffects of War on the Brcko Are

48  In 1991, as the former Socialist Federal Repudlic of Yugosiavia dissolved and the
former constituent republics begaa to declare themscives independent sovereign states,
hostilities erupted berween Croatia and Serbis. Brcko Grad, which housed a Yugoslav
National Army (JNA) barrack. immediatcly found itself near the center of the conflict. In
late 1991 Serb paramilitary troops arrived in Breko Grad and began to train local Serb
volunteers, At the same tunc, the JNA confiscared weapons from the Bosnian Territonal
Defense Force in Breko,

49 By early 1992, the contlict had spilled into the territory of Bosnia and Herzegovina
On April 7, following formal recognition of the Republic of Bosma and Herzegovina by the
European Commumnty. Bosmian Serbs proclaimed an independent Serbian Republic of Bosnia
and Herzegovina and began to set up adminiswative structures w parts of the country. On or
about April 30, 1992, Serb forces -- composed of regular INA forces and irregulars -- began
their sssault on Brcko Grad  On the first day of the assault, Serb forces destroyed the road
«nd rail bridges over the Sava River The Serb forces cacountercd limited resistance in the
Grad, and after six days of fighting Serd forces had taken control of the Grad apd an area
exiending scveral kilometers south and west of the Grad.

S0 Over the next scveral months, Scrb forces occupying Breko Grad forcibly expelled
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virtually the entire population of Muslim and Croat residens. During the first two weeks of
May, Muslims were arresied and detained in several locatiops in Breko Grad.” The
primary detegtion camp was the Luka Port facility where as many 35 5,000 isgnates were
detained at any given time from May 1952 through July or August 1992. Up to three
thousand prisoners may have deen killed in the Luka Camp, and all inmates were subjected
to inhumane living conditiops and brutal trestment. By the end of the Serb campaign, the
demographic comtours of the area had been radically shifted as local populations of Muslims
and Croats were forced o flee to sreas beld by Muslim and Croat forces, and local Serb
populations moved into areas beld by Serd forces.

51.  After the Serb assault on Breko Grad in the spring of 1992, the Breko area wimessed
some of the fiercest battles of the continuing war along s battle-line drawn oaly a few
Kilometers south and west of Breko. While Breko Grad sustained some damage, numerous
towns and villages only 2 few kilometers south snd west of the Grad were toially destroyed.
Significant civilian casualties were caused both as an incidemt to the fighting and by intuman
treatment by occupying forces. '

C Brcko Since the Daviop Accords

52. At the ume of the signing of the Dayton Accords, the RS controlied some 48% of the
territory of the Brocko Opstina (rcpresenting an area of 225 square kilometers), including
Brcko Grad and the surrounding arca. with the Federation comrolling approximately S2%
(representing 239 square kilometers),

3. Itis estimated that between 32,000 and 37,000 pecple currendy live in Brcko Grad,

and that of this number between 31,000 and 36,000 of the tawn's inhabitants are Serbs. Of
the Serb population, approximately 8 000 are pre-war residents who have remained in Brcko
Grad, some 8,000 to 10,000 arc former residents of towns in the Brcko Opstina who moved

{7 Sece Final Report of the Commission of Experts Established Pursuant to Secunity Counci
Resclution 780 {1992), U.N Doc $/1594/674 (1994}

1% Evidencc submitted to the Unsied Nauons indicates that, while atrocities were committed by
Serb authontics aganst Muslun and Croat residents in the Breko ares, local Serb populations were
also subjectad (o inhumane ueatment, torture and unlawful killing by Muslim-Croat forces in the
Brcko area . See, 5.2, Report on Cases of Violaton of International War and Humarnitarian Law in
the Territory of the Former Socialist Republic of Yugoslavis, Seventh Repont of the (Government ot
the Federal Repubhic of Yugaslavia, U N. Doc. A/S1/397 and S/1996/77S (1996)
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into the Grad after the Muslim and Croat population was displaced; and the remainder are
displaced persons from the Krajina, Sarajevo, and 2 oumber of Bosnian towns.
Approximately 15,000 Serbs live outside of Bicko Grad on the RS side of the provisional
TEBL. The majority of Muslims displaced from Breko Grad now live in Rabic Breko and
other towns in the Brcko Opstine under Federation control. The cthnic Croat populstion of
the Opstina, numbering approximately 30,000, is now concentrated in Federation territory to
the south-west of Brcko Grad.

S4. In Breko Grad, there has been, at best, only minimal implementation of the Dayton
provisions relating to the right of the former resiCents to return and reclaim their nroperty.
Even with UNHCR guidance and coordination, appareatly only fifteen Muslim families have
thus far returned to Breko Grad. Fear is undoubtedly the major impediment. South of the
Grad, where Muslims have anenipted to reconstruct homes, 27 such homes have been
destroyed by bowmbings. The majority of these bombing cases have not been solved by the
lccal RS police. '

5% There 1s a critical need for repairs to damaged housing in Breko Grad. According 10
UNHCR, currently some 12,200 houses are m need of repair.  Of this total. 8,500 arc homes
of Muslims, 2,500 are Croat homes, and 1,200 arc Serb homes.

56 Econamic activity in tbe Brcko area was brought to a virzal standstiil by the war,
and none of the principal enterprises in Brcko Grad has resumed operations. The Port is oot
operational botk because the Sava River is no longer navigable {and will pot again be
navigadle until the river 5 dredged) and because of the damage sustained by the port's
facilities. The rail bridge has not yet been repaired, and rail lines in the Breko area aiso
need exiensive repairs. While TFOR partially reconstncted the road bridge to allow single
lane uaffic to cross, significant further rcpairs are needed in order to add a second lanc and
enable heavy vehicles 1o use the bridge,

57 Economic activity in the area js, for the most pant, now concentrated i the Arizona
Market, located on the Frderation side of the LEBL on the Donja Mabala-Orasje Road" to
the south-west of Bicko Grad Here, under the tacit sponsorship of and with security
provided by IFOR (now SFOR), local authoritics have ajlowed Muslim, Croat and Serb
traders © set up a market fnr a variety of foodstuffs and household goods.

1% Algo known as the Arizona Road -
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V  CONTENTIONS OF THE PARTIES | .
A.  Contentions of the Fedesgtion

58.  Emphasizing that Annex 2, Article V(3) provides that “the arbitrarors shall apply
mhm!@mmkmm."mwmmofmech
anni:aniﬂmwhuﬂ?ngmhﬁampuﬁe;,umﬂnpﬁncipksofcmy
international law, and specifically argues that the international kegal doctrine of non-
recognition must be applied in the instant case. According to the Federation, the modern
doctrine of non-recognition provides that, when an act alleged to create a new territorial right
was done 1 violation of ap existing rule of customary or conventional international law. the
act in question is invalid and cannot produce benefits for the wrongdoer in the form of new
lega: nghts or otherwise.

59.  As to the application of the doctrine of nop-recognition, the Federation argues; (1) the
RS conducted a campaign of ethnic cleansmg in the Breko ares; (2) this campaign violated
peremptary micrnationsl norms relating to non-aggression, human rights, and the laws of
war, and (3) the Tribunal is therefore preciuded from legitimizing the results of RS
aggression by leaving undisturbed the consequences of the ethnic cleansing campaign, and 1o
fact must reverse the effects of such acts by re-establishing the prior demographic ideatity of
the arca and gramting the territory to the Federation.

60 In order to establish factually the natucre of RS conduct in the ares during the war, the
Federation first cites various factual findings and determinaons by the United Nations that,
in the view of the Federation, establish that an ethnic-cleansing campaign occurred in Breko
~ and then asserts that this Tribunal should be bound by those factual findipgs  Second, the
Federation bas presented both affidavits (from withesses 1o the atrocities committed in the
area) and. during the heanugs, live testimony (from witaesses who had either seen many of
the events or had interviewed eye-witpesses and victims while compiling reporis on atrocitics
in the area). Finally, the Federation has drawn the aftention of the Tribupal t© numerous
public documents that catalogue the atrocities commuted in the Brcko area  The Federation
asserts that such evidence establishes a pattern of RS aggression in the Breko area designed
t0 ¢xpel the Bosniac and Croat populations from Breko Grad @

20 Specificaily. the Federation asserts that the svidence presented proves:

{continued
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61. The Federation argues that the RS aggression in the Breko area violated a vanety of
peremptory norms of international law. Noting that the United Nations Security Council and
other organs have repeatedly found that the acquisition of tervitory by the Bosnian and
Yugoslay Serbs through ethnic cleansing violsted international law, the Federation argues that
this Tritupal should be bound by such United Natioos findings of law. The Federation
further argues thar the RS campaign in the Breko area violated a core sct of human rights
principles, including prohibitions against genocide and racial discrimination,” and a number
of additional legal principles applicable to intcrnational and domestic conflicts.®

(...comtinued)
1. In September 1991, Red Berets acting vnder the control of the Serbian State Security
Organizations in Belgrade arrived in Breko Grad and began fo train local Serb volunteers.
2. In late 1991, the INA confiscatcd weapons and material of the Bosaian Territorial Defense

Force and, in early 1992, began patrolling Breko Grad.
3 In late April 1992, detention centers were established at the Luka Port facility, the INA

casarn and elsewhere in Breko Grad.

4. From 30 April through 7 May 1992, the JNA and Boszmian Serb paramilitary units
attacked Breke Grad, destroying the road and rail brnidges over the Sava River and detaining large
numbers of Musium citizers in detention centers. During this assault, Serb forces comemitted random
killings of and atrocities agains¢ civilians during street fighting and in detention centers. ,

S On 19 May 1992, the INA formally withdrew Yugoslav officers from Breko and the
forces were converted into the Vojika ("Army”) of the Republika Srpska (VRS).

6. Between May and August 1992, the remaining civilian Muslim population was cither
forced out of Breko Grad or detauned at the Luka Port Camp and smaller detention centers in che
area, During this peniod, a large segment of the detainees, perhaps as magy as several thousand,
werc murdered, raped and beaten by their captors.

7. As a direct result of the RS aggression. the pre-wur population of Muslims in Brcko Grad
was reduced from some 23,000 at the begiming of the war to approximarely 500 af the time of the
signing of the Dayton Accords.

2 [n particular, the Federation points to Security Council Resolution 819 (1993). 1n which the
Security Council, acting under Chapter VII of the U N. Charter, "Reaffirms that any taking or
acquisition of territory by the threat or use of force. including through the practice of 'ethnic
clcansing,’ 13 uniawful and unacceptable . . (and) Condemns and rejects the deliberate actions of the
Bosnian Serb party to force the evacuation of the civilian population from Srebrenica and its
surrounding arcas as well as from other parts of the Republic of Basnia and Herzegovina as part of us
overall abhorrent campaign of ‘ethnic cleansing '

2 specifically. the Federation argues that the RS committed acts which vivlated the Convention
on the Prevention and Punishmeat of the Crime of Genocide and the Umiversal Declatation of Human

Righss

T Here, the Federation argues tha the law on crimes against humnanity prohibits acts of munder,
" {continved )
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62.  In addition to the doctrine of non-recognition, the Federation also asseqts that
historical, demographic, culrural and other factors may give rise to a legal claim to 8
territogy even if these ties were originally to a people or entity which did not constirate an
independent state or hold traditional legal title over territory.* In effect, the Federation
argues that the Federation's people and cities have stronger historical apd socio-economic ties
m&ckommmks.mmwuummwmummmu
control.

63.  The Pederation also asserts that in applying relcvant equitable principies, the Tribunal
mayuseeqnmyeithnmuammtemperd:openﬁonofmktkgﬂdmmm
comeptsofjusticemdﬁght&a!ingor@)uagmﬂﬂ:orybywhhhg:psﬂnappliable
law may be filled by applying concepts of reasopsbleness and fairness.

64 Specifically, the Federation argucs that the equities in the case overwhelmingly faver
an award of the Breko area (o the Federation with the possibility of assistance from an
internationz! presence. Since the RS conduct in the Breko area allegedly failed to conform to
any acceptable ethical and moral standard, the Federation argues that permitting the Serbs to
maintain control over Breko, acquired through brute force and horrific violence, would
reward them for their reprehensibie conduct and would fly in the face of the most
fundamental human values. It would also be inconsistent with Dayton’s principles, it is said.
to leave Brcko wn the hands of a regime which has deprived Brcko of its economic assets.
obstructed the right of Bosmacs and Croats (o retum to their homes in the area, and
conducted a campaign to force Serbs to register (o vote in the Breko elections Finally, the
Federation requests this Tribunal 10 weigh the importance of the Brcko area to the economic
des elopment of the Federation, pointing out , dmong other facrors, that (1) Broko represents
e Federation's only link to important markets and products in Europe; and (2) Breko has

B(. cootinued) ,
extermination, caslavement, umprisonment, torturc and rape which are directed against civilian
Population in both interational and nauonal armed conflicts, The Federation argues that these
principles are accepted as jus copens und are further found in common Atticic 3 of and Protocol IT to

the Geneva Conventions.

3 The Pedcration argues that this international legal principle has becn most recently applied by

au international tribunal in Western Sahgra (Advisory Opmmon), 1975 1.C §. Rep 12, 1 which the

International Count of Justice, in determining 3 dispute berwecn Mauritania and Moroceo over control
ot the Western Sahata tescitory in the wake of Spamush withdrawal of colomial contrel. found that it
had to determunc each claumants ‘legal ties’ to the area in the context of the population's social and
polihcal orgaru2ation.
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the only multi-modal (rail, road, water) transportation center with the capacity o serve the
tragsportation needs of the Fedenation's industrial and trade sectors.

65.  On this basis, the Federation argues that the Tribunal should move the IEBL porth to
the Sava River so as to bring Brcko Grad and a large arca south of Breko Grad within
Federstion teyritory. In the alternative, the Federation indicates its readiness (o accept an
intesim international presence in the arca, acknowicdging that interpatiopal oversight may be
the only way to assure citizens of both the Federation and the RS thar 2 mulsi-ethnic Opstina
cal) exist in peace and prosperity.

66.  In its written picadings and during the Rome hearing, the RS presented scveral
defenses to the Federation's claims. As to the legal principle of non-recognition, the RS
asserts that it is isapplicable to the case at band and, in any cvent. has been misstated by the
Federation.”* In addition, the RS argues that the principle of aon-recognition does not
apply to the present case I which the alleged illegal activities that gave rise to the RS's
possession of territory were "ratified” by the Dayton Accords. %

67.  As to cquitable principles. the RS argues that the Federation may not rely on
equitable considerations when it has, itself, engaged in war crimes and acts of aggression 1n
the area. To prove this chacge, the RS produced vanous United Nations reports and
presented several witnesses during the bearing.  In addition, the RS challenges the
Federation's characterization of the umportance of Breko (o the future economic development

¥ The RS acknowledges that the principle of non-recognition holds that title to territory acquired
by a state by means of force 1 not iegal and does not merit recognition by otwr states. The RS
argues, however, that the panciple has relevance only 1n circumstances in which 3 gtate has
grulaterally seized the territory of another state in the course of conflict. That being so, the
Federation lacks standing to rely on the concept of non-recognition.  Additionally, the RS argues that
the RS cannot be held responsibie for actions of (rregulat militia and Yugoslav military personnel
which took place priot to the RS's own creativn and without its control of direcuon.

26 The RS reasons that since the Dayton Accords represented s comprehensive scttiement and
resofution by the E.miws, and since the accords provide that the RS should exercise control over
Brcko Grad and a portion of the Breke area that would provide a cotridor between the two halves of
the RS, the RS's legal jutisdiction over the territary at issue in the arbitration did not result from 2
uniiateral act of aggression against the interests of a sovereign state, but was part of the internationdl
cormupity's crestion of 4 new poliucal strucrure wn the interest of achieving peace and stability,
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of the Federation.”’

68.  Finally, the RS objects to any international regime on several grounds. A speciai
international district in Brcko, it says, would violate the constitution of Bosnia and
Hexzcgovina, which specifically provides that the nation be composed of two Entities and
that "all Governmental functions and powers not cxpressly assigned . . . to the institutions of
Bosnia apd Herzegovina shall be those of the Entities.” The RS contends that an
international regime could be authorized only by amendment of the BH Cosastitution. In
addition, the RS argues that the Federation plan would conflict with Article 68. [, section 1
of the Constitution of Republika Sipeka, which states that the RS regulates and secures the
“integrity, Constitutiopal order and territorial integrity of the Republika.”

69.  The Federation has prescoted several rebuttal azguments to the above RS defenses
A1 [0 the contention that the doctrine of non-recognition applies in claims involving states,
the Federation argues that the doctrine has been applied where the illegal 2cts at issue, such
as those taken by the Bosaiag Serbs, wmukcnin-faibdt&mprmemraam:wm.“
As 10 the RS’s contenrion that the RS may not, as a legal matter, be held responsible for the
actiops of irregular units and Yugoslav rulttary personnel that rook place prior 1o the RS’s
own creauon and without its controf or direction, the Federation asserts that it has provided
overwhelming evidence that the RS lcadership was directly involved in the ethaic cleansing
campaign in Brcko apd eisewhere 2

3 TIhe RS acgues thar Broko was a sefatively ipsigmficant transportation canter pnor to the war.
According to the RS. the port and 13l facities were used primarily for transportauca of relatively
sruail anounss of anthracite, won and iron ore to Jocal destinations (such as Tuzia and Zenics) and to
other destinations within the former Yugasiavia, With the cxception of receiving coal shipments from
Russia, the port had no international commercial connecuons. Finally, the RS argues that the roads
in the Breko ares are particulasty unsuited for north-south commetcial traffic and thar roads, raitways
and port facilities outside the Brcko area will provide the most econamucal roeans for shipment of
goods withun Bosnis and internationally,

# [n support of 1ts assertion, the Federation cites the examples of Katanga and Rhodesia, i
which recogmition was withheld by the international community due to the iliegality of the attempted
creation of the state, and the attermpted creation of the Turkish Republic of Northern Cyprus and
South Africa's “homeland states ”,

#? The Tribunal notes that, during the Rorne hcanng, the RS itself brought to the attention of the
Tubunal the fact that it was celebrating the filth aaniversacy of fis creation, thus placing its creation
pnior to the hostile events 10 question,
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70. In response to the RS argument that 1 constitutional amendment wotild be needed to
authorize an internationai presence, the Fedezation emphasizes that Annex 2 and Anpex 4
(the Constinition of Bosnia and Herzegovina) are part of the same freaty, signed at the same
time by the partics, and are therefore of co-equal authority. According to the Federation,
Annex 2(V) should be viewed as the Jex spesialis of the Dayton Accords dealing with the
disposition of Brcko, and represents an agreement by the parties 10 allow the decision of the
Tribunal to become part of the structure of relationships between the Entities and the central
govermment. Further, the Federation relies upon Asticle ITI(S) of the Constitution, providing
that

Bosnia and Herzegovina shall assume responsibility for such other maters as
are . . . pecessary to preserve the sovercignty, territorial integrity, political
independence and internatiopal persomality of Bosnia and Herzegovina, in
accordance with the division of responsibilities between the institutioas of
Bosnia and Herzegovina. Additional institutions may be established as
necessary to carry out such responsibilities.

Under this language, the Federation argues, the contral government of Bospia and
Herzegovina may take steps appropriale to preserving the peace and preventing the
disintegration of the Bospian state, including arrangements that would remove Brcko from
the control of the Entties and place it undet the control of a scparate instinution. -

B Contentions of the RS

71 According to the RS, the Dayton Accords not only ratfied RS control over the Breko
area and recogmzed the concept of continurty of termitory, but also recognized the right of the
RS to exercise sovereignty over 49 percent of afl of Bosnia and Herzegovina. It follows.,
according to the RS, that the Tribunal must leave the two balves of RS territory connecied by
a corndor area and, if the IEBL 1z to be changed, can only move it south to increase the
RS's termtory.® The RS further argucs that the Breko area s critically needed by the RS

for the relocation of Serb refugees and displaced persons and for the economic health of the

3% According to the RS, the map attached to Annex 2 depicts the IEBL located immadiately to
the south of the aity of Breko. The RS concludes that a status quo based upon the existence of a
cornidor connectng the easteru and western pornons of the RS, with Brcko Grad subject ta RS
control. resulted from the Dayton Accords, and asseris that the Tribupal's decision must thercfore be
lumuted 10 deciding to what exters, 1f at all, the 1EBL is to be moved south from the points currently
indicated on the map . And yet at the Rome hearing and later the RS affirmatively disavowed any
desire to have the Tribunal expand its tecritory,
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RS."

72.  The Federation presents several apswers. As to the RS claim 1o 49% of Bosnian
territory, the Federation argues thar the Agreed Principles of September 8, 1995 (where the
51-49% formulation sppears) were ot formaily incorporated imo the Deyton Accords. The
mmwhmmmhﬂnmmnminwmmprﬁes
“affirm their commitment to the Agreed Rasic Principles” does not create a binding
obli;an’oninmdofiuelf.andmuthcmisnahinginmemymhmmsﬂmmmmmy
way to the territorial allocation in the Breko area except Annex 2, which explicitly leaves the
stanss undetermined pending a decision by the Arbitral Tribunal. Further, the Federation
argues that the tervitorial division set out in the Agreed Principles explicitly provides that the
proposal is subject to revision by the final agreement of the parties.?

73.  Inresponuc to the RS assertion that the Dayton Accords recognize the existence of a
corridor connesting the eastern and western porticas of the RS, the Federation argues that
such an interpretation is betied by the explicit language of Annex 2, which specifically places
the disputed portion of the IEBL in the Breko area under ipternational arbitration, thus
leaving the 1ssuc of the existence of a corridor (or not) open for later resolution by this
Tribuaal

VI REASONS FOR THE AWARD

74 Ever since the commencement of the Dayton negobations, and indeed before, the
Federation and the RS have been locked 1o aa intense nvalry, both seeking to protect what

3! According to the RS, Brcko is zritical to the regional economic development plan of the RS
The RS asserts that the Breko corridor is vital to the economuc insegration of the eastern and western
halves of the entity. According to the RS, nearly 65 per cent of s manufacturing capability and
commercial enterpnses are based in the western balf of the entity. Further, more than 60 per cent of
the populauon lives in the western half of the Entity. By contrast, the majority of RS raw materials
and resources ~ entfgy, muning and trmber — are located in the eastern portion of the RS Under this
argurnent. the Brcko area must remain under the control of the RS to guarandee the transportation
routes linking the two halves of the RS

R 1n support of its textual argument, the Federation cites Agreed Principles Arnicle 2.1 which
states: "{1the 51:49 pasrameter of the territorial propesal of the Comtact Group is the basis for
settlement. This territorial proposal 1s open for adjustment by mural consent,” Aceording to the
Federalion, the pasties rcached just such a mubual agrecmert ot Dayton, where they set the 1EBL
throughott Bosnia. with the only cxception being that the status of the IBBL n Breko would be

determined by arbitration,
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they consider their legitimate interests in the Breko area.  As evicenced by the public
statemnents of the two partics during the pendency of this arbitral proceeding (statements thac
have included actual threats of war), the rivalry bas gencrated a high level of teasion
stemming from a host of historical, economic and psychological factors — factors which were
wdeepmwdumedmeofﬂ:mnmcoﬂmmcmeuonﬂnamjutof
Breko could be reached, despite the intense efforts of the mediatocs. Among the tension-
generating factors are:  periods of ethnic and religious hostilities between Bosniacs. Croats,
and Serbs over the past several hundred years; evidence of horrifying genocidal arrocities
committed, peimarily by the JNA and Serb paramilitary forces, in the Brcko area in 1992,
and of countermeasures taken by Bosniac and Croat forces against Bosnian Serbs, including
harsh trestment in several "concentration camps*® in the Breko area; the five-year old Serd
conviction that a connecting corridor (including Breko) between the two halves of Republika
Srpska is strategically and economicully vital to the RS; the apparent Serb conunsment to a
degree of “ethnic scparatism” n the Brcko area (which may or may pot be matched by
similar scparatist attitudes in some parts of the Federation); and the Federation's conviction
that, unless the Town, with its port apd road bridge and railroad, are readily accessible,
allowing Federation businesses (0 have complete economic freedom of movement through the
corridor to Europe, the economic development of the Federation will be severely inhibited.

75.  Given the complexities of the factors involved — and having in mind the command of
the arbitration agreement that the Tribunal be guided by "equitable” as well as legal
considerations -- it may not be surprising that, parncularly in terms of the "equities” of the
sityation, this Tribunal is unable (as discussed furthcr below) to say that either side is 100%
right 1n its position or 100% wrong. The Tribupal has concluded that any “simple solution”
must be rcjected 11 favor of »n approach that is -onsistent with law and equity and 1§
designed gradually to relieve the underlying tensions and lead w0 a stable and harmonious
solution.

A al Congideraio

76.  As previously noted, the principal legal argument presented by the Federation in
support of its affirmauve claun 15 based upon the international lcgal doctrine of non-
recognition - According to the Federation, (l) the RS conducted a campaign of ethmc
cleansing in the Breko area, (2) thus campaign violated peremptory international norms of
non-aggression, human nghts protection and the laws of war, and (3) rather than legitimizing
the results of RS aggression by leaving the consequences of the ethnuc cleansing campaign
uncorrected . the Tribunal must reverse the cffects of such acts by re-establishing the
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demographic identity of the arca and granting the territoey to the Federation.

71.°  As developed in modern times, the roo-recognition doctrine — providing that an act in

violation of a norm having the charscter of jus cogens is illegal and therefore null and
'void™ — is based in part on the principle sx injsiia.ius nog gritur, according to which acts
coatrary to international law cannot become a source of legal rights for a wzongdoer.* The
ingernational conununity and internacional tribunals have spplied the non-recognition doctrine
in cases where an extity sccks, through ageression in violation of internstionni law, o
acquire territory with the aim of cffecting a change in sovereignty over that territory. ® In
the case of the Republika Srpska, its campaign in the period between 1992 and 1995 had, as
its object, the acquisition of tesritory from the internationally recognized Republic of Bosnia
and Herzegovina, and the United Nations Security Council applied the doctrine generally to
RS aggression in Bosnia sad Herzegovina. *

78, While the Tribunal believes that the doctrine precludes the RS from asserting a icgal
right, based on their conquest, 1o confrol ~ sovereign, administrative or otherwise ~ of the
disputed area, it does not automaticatly follow that the Federation is entitied 1o coatro] the
territory . The purpose of the RS campaign in the disputed area, as elscwhere, was to wrest
soversignty from the Republic of Bosnia and Herzegovina, not from the Fedcration, which
did not even come i eXistence uniil well after the RS conquest- Indeed, the Federation
has neither asserted nor sought to prove any antecedent right or tite to the disputed territory,
thus failing to establish a required factual eiement of its prima facie case. Consequently, the
inyured party -- to whom. under the terms of the Federation’s own argument, the doctrine

B See John Dugerd, W@m 135 (1987,
¥ See | Qopegheim's Intemnayonal Law 183-84 (Robert Jennings & Arthur Waits, ods. 1952) .

¥ See. e g., discussion of the examples of che application of the dectrine in the cases of Katanga

and Rhodesia, sited \p Jobo Dugard. Recospation and the United Nasions 86-98 (1987)

3 The United Nations Security Council, in invoking Chater V11 of the Unuted Nations Charter
as 2 basis upon which 1o cail upon the iernational community to impose of varisty of sanctions on
pacucs wn the former Yugoslavia, explicitly recognized the applicabiliry of the doctrine to actions in
the tcgion. See, g g, Securnty Council Resolution 836, U N Doc. S/RES/836 (1993), mn which the
Sccurity Council, acting under Chapter VII of the United Nations Charcer, *[rjeafficms the
unaccepaability of the acquisition of terntory by the use of foree and the need to restere the Nl

sovereiguly . territorial umegrity and political independence of the Republic of Bosain and
Herzegovina." Sex alyo Legal Consequencgs Sor Stares of the Conginued Presence of Sough Africa1n

Namibia (South West Affica), (971 1.C.S. Rep 16 {"Namibis Case™),
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wmnquuixercaortﬁonofcmol—ismekepublicofnomhandﬂemgovim.notlhc
Federation. But the GFAP already has copyirmed that the Republic (now renamed) has
sovereignty over the entire territory of the couatry.” The particular injury for which
redress is demanded under the nop-recognition doctrine has thus aiready beea remedied.

79.  The Pederation, in its other principal legal argument, cites the findings of the
Internatiopal Court of Justice in the Western Sahara case, ™ and asserts that the Federation
shmldbc;n!ndcoulmloﬁheﬂmkommtheMkdw. cuirural and
political ties of the Federation to the Brcko area give risc to a legal claim to the territory.
The Tribunal, however, finds thar a strict gpplication of the Western Sabara principles
provides no clear answer to the disputc. Most imporandy, in light of the unique
demographic diversity of the Brcko arca befose the war, it is not clear that cither Entity has
shown sufficiently dominant connections with the area to justify an award of exclusive
control to one or the other of the parties.” Indeed, both Eantities have cstablished extremely
closc ties to the arca based upon these factors, which suggests not that one party or the other
should enjoy exclusive control of the area, but that both should play a role in the future
controi of the area.

80.  Having concluded that the Federation has not established a legal right requiring "
Federation admimstrative control over the area, the Tribunal must now consider whether the
RS -- which relies entirely upon principles allegedly derived from the GFAP -- has asserted a

3} The Constitution of Bosnia and Herzegoevina specifically provides that the “Republic of Bosnia
and Herzegovina . . shall continue its legal existence under international law as a state, with 1ts
interna! structure modified as provided herein and with its presem internationally recognized barders."
Constrtution, Article 1{1), The Tribunal notes that the RS's decusion to come to the negotiating table
at Dayton, and jts ulfimate agreemem to Asticie 1{1), is due i no small part to the decision og e
part of the iaternational community collectively to refuse to allow Serb aggression to be rewasded
with a change in sovereigney in the region .

3 Westem ; Opuion), 19751 CJ Rep. 12.

39 [ndeed, this determnatiog 1$ in harmony with that reached by the 1.C.J. in the Weslern Sahasa
case wself. There, the court, after determining that both Moroceo and Mauritania had shown the
existcpee of close ties with the homadic tribes in the area, found that neither claimant bad established
an sbsolute nght to sovereign control of the arca. Sgs Western Sahasa (Advisory Opipionl. 1975
1C.J Rep at 68, ("[Tlhe matcrials and information presensed . ., do not establish any tic of
terTitorial sovereignty between the icrritory of Western Sabara und the Kingdom of Moracco ot the

Mauritanian entity,”)
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legal basis for RS administrative coptro] ¢

81.  The RS first contends that the GFAP incorporates the principle that the territory of
Bommia and Herzegovina should be divided in a ratio of 51:49 between the Fecieration and the
RS. It then paints out that the IEBL as shown on the Dayton map gives the RS less than 49
percent (by 2 small margin) aod concludes that the Tribunal is precluded from making any
reduction in the RS'’s territory. Second, &RSWMNGPAPmdaMm
which has had the effect of ratifying both the territorial * continuity” provided by the corridor
shown on the map and RS congrol of Breko.

82.  The Tribunal disagrees. First, it is true that the preamble to the GFAP resffinns the
partics’ commyitment to certain Pre-Dayton "Agreed Basic Principles,” one of which provides
that "{tjhe 51:49 parameter of the territorial proposal of the Conact Group is the basis for a
settlemnent” subject to "adjustment by mmtiel agreement.” That preambular langreage,
however, did not itself create a binding obligation; the parties’ obligations appeir in the text
of the GFAP, which modified the 51:49 parameter (by including a slightly different
distribution) and left unresolved the territorial allocation in the Breko corridor area. Thar
lack of resofution is the reason for this arbitration. In short. the GFAP has ratified oeither
contitued RS controi of the disputed area nor termitonal continuity for the RS,

83.  On the other hand, the Tribunal 2grees with the RS point that the GFAP provides
relevant law, perticularly considering that the Tribunal is itseif a creature of the GFAP. As
such the Tribunal must be concerned with such GFAP principles as the right of all refugees
and displaced persons "freely to retum to their homes of origin,” their "right to have
restored to them property of which they werc depnived ., . and to be compensated for any
property that cannot be restored to them," the “right to liberty of movement and residence,”

- and the right of safe and voluntary recurn for refugees and displaced persons. In considenng
how to fashion a solution to the instant disputc that is consistent with these principles, the
Tribunal must review the facts as to whether these principles are pow being honored n the
disputed area, and as to how such compliance might be assured wn the future

4 While the Tribunal has found that the RS's apgressive a:qm.smcm of the area cannot give fise
10 a Jogal basis for exercising administrative control aves the area, this does not preciude te RS from
asserting 2 scparate jegal basis for conteol over the area,

4l The Tribunal in this sensc agrees with the assertion in the Statement of the Republika Srpska

thar, in reaching its resuit, "t 1s incumbent on the Tribunal fo recall that the underlyng hinchpin of
{continued )
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84. At the Rome hearing the RS made several significans statements as o its aftitude
toward implementation of GFAP principles. First, the RS tacitly conceded (in the face of
considerable other evidence) that under RS governance the requirements of Dayton are not
now being hopored in the Breko area.  Second, the RS presented (o the Tribunal a written
statement of “Basic General Principles” that it intended to follow in the future, and in that
document the RS proposed that if its regime in the-Brcko ares were (o continue, it would not
bopor Dayton in at least the following rwo respects:

(1) The RS declared that it "is prepared to permit the free movement of
peopl= g the existing Arizons Road, north-to-south through Republika Srpska territory, *
thus allowing north-bound “comunercial and passenger” traffic to cross the corridor "to
Orasje,” a border town on the Sava River across from Croatia. The clear implication -- as
conceded at the bearing — is that commercial and passenger travel on other roads in the area
wouid pot be permitted.  Moreover, as revealed by other hearing evidence, use of the cross-
corridor “Arizona” route to Croatia and clsewhere in Europe is pow less than safisfactory: at
Orasje, where the road reaches the Sava River, there is no bridge across the river, and all
Anzona Road waffic northward must proceed across by ferry -- a process requiring
commercial vehicles to wait for as mapy as two to three days.© In addition, while the
same statement of "Basic General Principles” recognizes that there is a road bridge across the
Sava "in centrograd Breko at the frontier between Croatia and Republika Srpska,” the RS
pian for the Brcko road bridge 1s to allow it to be used only for pedestrign traffic. In short,
while Dayton requires filll and free movement for all kinds of traffic, including commercial,
the RS’s position in Jamuary 1997 was that such commercial traffic would not be permirted
on any :fficient north-south route across the cor~dor to the rest of Europe.

(2) As ro the Dayton-guaranieed right of former residents of Breko to retumn
and recover their homes and other property, the RS “Basic General Principles” take the
posihon that such persons, even if they could “establish legitimate utle to property in the

*{ continued)
the Dayton Accords is to secure long-term stability in Boszia and Herzegovina through estabiishment
of a viable relationship between 1ts two Enfities.” The Tribunal agzees that & must devise a solution
ainued at establistung long-term stability, and believes that only a solution that secks to achieve full
irapiementation of the GFAP in the Breko area wall do so .

4L The Tribunal 1s \nformed that there arc nternational plans to build a tiver-crossing bridge at
Orasje within the next twe or three years but until that ume the Arizona route cannot provide an
<fficient crossing .
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Brcko municipatity now within the territory of Republika Srpska,* would be entitled only to
compensation (either in money or in other property), but pot recovery of their property. As
emphasized at the Rome hearing. the fairly obvious purpose — and the result -- of this policy
wotld be 10 keep Breko an "ethnically pure” Serb commupity in plain violation of Daytan’s
peace plan. In economic ferms it would aiso prevent Bosniacs and Croats from belping to
revive Breko's totally defunct ecopomy, including its non-functioning Sava River port -- 3
facility whose revitalization (sccording to its Serb director) is "essential” to economic
developmept in the ares. @

85.  The significance of these statements of infention is highlighted by the testimony of
two disinterested witnesses called by the Tribunal during the Rome hearings. Specifically,
Mr. Samtiago Romero Perez of UNHCR and L1 Col. Anthony Cucolo of the United States
Army (and formerly of IFOR), both with considerable experience in the Brcko area, opined
without conradiction from any other witness that real peace cannot be achieved in the Breko

. arez unless former residents are permitted to exercise their right of refurn 1o their former
homes. In Mr Romero’s words, "without people returning to their homes, there is little
hope for peace.” Simularly, Lt Col. Cucolo, after eleven months of experience in the Breko
area, bas become “comvinced . . . that there is this primal need to return to homes,"” and
thar “unless this need is met somehow, there will be uarest and discoptent.” Given that
testimony it would be difficult for the Tribunal to conchude that it would be either consistent
with the legal principles established in the GFAP, or in the general public interest, to enter
ap award that permits the RS to achieve its stated goals of inhibiting freedom of movement 1n
the are2 and biocking entirely the right of former residents of Brcko to return to their homes
ané other property.

86 One way t0 alleviate the effects of the RS's past violations -- and to prevent proposed
future v:olmons of the law -- would be for the Tribunal to re-locate the IEBL in such a way
as 1© bnng i Federation territory (a) all of the major commercial roads through the
cormdor to the rest of Europe and (b) the Brcko Grad itsclf, inctuding its river port and its
two Sava River bridges (road and rail). Such a remedy, based directly on "relevant legal
principles” drawn from the GFAP, would clearly be within the Tribunal’s explicit authority
to adjust the LEBL in accordance with such principles. On the other hand. as explained

#3 On 7 February 1997, just as this Award was in the last stages of preparation, the RS
submitted an outline of possibly mosc lentent positions, but with an agreed deadline of 1S February
1997, there has been no opportunity for « true analysis of these Jasi-minute proposals or & response by

e Federation,
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below, considerations of “equity” suggest that there are other less severe remedial steps that
wuuldwcomplisllthe&ciredobjccﬁm.“

87.  Having found that relevant legal principles do not require the award of the area in
dispute 1o one party or the other, we turn to the question of the applicability of relevam
equitable principles.

B.  Eguitable Considerations

88. In considering the parties’ command to "apply relevant legal and egyitgble principles”
(emphasis added) in resolving the dispute presenred, the Tribunal finds that such a clause
must requife, at 2 misimoum, that equilable considerations be used 10 render an award that
gives effect to considerations of fairness, justice and reasonableness *  In territorial

“  The Tribunal has also considered the application, either directly and by apalogy, of other
possibly relevant iegal principies concerning the acquisition of tertitorial control. Speciticaily. the
Tribunal has considered the application of such principles as: :

(1) uti posgideny juris, sce, ¢.2.. ] ing Faso v.
1986 I.C.J Rep 554, see also Coufcrcnce on Yugoshvu, Arbitration Commission Opm:on 3 (Jan

1t 1992) 31 LL M. 1495 (1992)
(2) the right to self-determination. see, ¢.g.. Namipsa Case. 1971 1.C.] Rep. 16; and

{3) occupation and presenipdion. see, e.g., Minquicry apd Ecrehos Case (Frapeg v, Uingted
Kingdom), 1953 1.C.J. Rep 47.

The Tribunal finds that an application, cither directly or by analogy, of these principles to the instant
dispute provides no clear basis for a final snd binding award

46 See Cayyga Indians (Great Britain) v-_Upited States, 6 R.J A A. 173 (1926). 1n Cavuga

indiang), Great Britain and the United States agreed 10 binding arburation of @ dispute in accordance
“with treaty nghts and with principles of international law and equity,¥ The tribunal, after
comsidenng this provision, concluded that

{aln examination of the provisions of the arbitration shows a recogrution that

somethung more than the strict law must be used in the grounds of decision of arbitrai
tribunals 1n certain cases; that there are cases in which -- like the courts of the land --
these tribunals must find the grounds of decision, must find the right and the law, io

general considerations of Jumr.c equity and right Jealing, guided by legal analogies
{continued )
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disputes, international tribunals have identified as relevant such particular “principies” as,
infr alia: (1) the copsideration of the factual congext of the dispute — the unigue political,
m,mmwmm&dmm—mm
balancing of the interests of the disputants in light of these factors;* and (2) a set of
equitable doctrines associated with fairness, such 15 the doctrine of "unclean hands,” by
whichdxeinequinbleconductofuneofﬂnpuﬁe:mybeamimomntmﬂm

“...coatinued)
and by the spirit and reccived principles of internatiopal law. -

Id ar 180. Sse also Hersh Lauterpacht, | Mgg 85 (1970). According to Lawterpacht.

{e)quity, in its wider semse as councting ideas of fairness, good faith and moral
fustice, is a source of international law to the not incomsiderabie extent to which it
may be regarded as forming part of general principles of law recognized by naticns .
[w]hile securing moral justice is an essential object of the law, thar chject cannot
aiways be achieved. It must yield, in particular cases, to requirements of certainfy,
stabitity and fulfiliment of legatimate expectations — all of which aze directly related to
moral justice. It is in that sense that there must be understood the various treaties
providing for arbitral scrtlement of disputes . on the basis of ‘law and equity’

id..

* Ses North Sca Continental Shell, 1969 1.C.J, Rep. 3; see also Continental Sheif (Libyan Arah
lamahunya/Males), 1985 1.C.J Rep 13). DRelimitatron of the Mantime Boupdary in the Gylf of Maye
Area (Canady v. Ugited States), 19284 1.C.J Rep. 246, i If (Tunisia/Libyag Arab

Cootinental Shelf (Tunisiy/I, )
Jamahinva). 1982 1.CJ Rep. 18 In the Cogti Sheif isia/l ; case, Judge Arcchaga. in
8 separatc opinjon, reasoned that

{t]o resort to cquuty means, in effect, to appreciate and balance the relevant
circumseances of the case, 30 as ic render justice, not through the rigid application of
geaeral rules and principles «nd of formal legat concepts. but through the adaption
«nd adjustment of such principics, rules and concepts to the facts. rcalities and -
circumstances of cach case (iln other words, the judicial application of equitsble
principles means that a court should render justice in the concrete case, by theans of 2
decision shaped by and adjusted to the relevant “factual matrix” of thar case Equity
is here nothing more than the taking into account of complex historical and

gevgraphical circurnstances the consideranion of which does not diminish justice but,
on the contrary, epriches it,

Continental Shelf [Tgmsni[:ihxa}/ 1382 1CJ3 Rep 100, 106 (Arcchaga, 3, Sep. Op.).
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decision @ Whatever the cited principles, however, international uibunals have typically
stressed that the importance of equity in the delibesative process lies not in the formal
application of specific “equitable principles® but in the ultimate achicvement of an “equitable
resuit. *¢

89. Tuming to che facts of the case, the Federation has demonstrated that it has
compelling equitable interests in the Broko area.  Breko Grad itself, while muiti-ethnic in
composition, was predominantly populated by Muslims and Croats before the war, a sinntion
radically chasged by a brutsl campaign of ethnic cleansing. The Tribunal therefore must
agree that the Federation has a fundamenta! interest in providing for the safe return of the

{(Denmark/Norway). 1993 1. Co e Mo Weeramaszy, Sep. Op.). In his separate opinicn.
Judge {Vice President] Weeramantry suggests that the tribunal may appropriately consider equity as
sncompassing a series of considerations:

(a) equity as 3 basis for “individualized” justice m the rigors of strict law;
) eqmry as lmmducmg cormdermons af fairness, reasonlblems and 5ood fmh

(d) eqmly as furmshmg equmb!e sunduds for lhc l.lloeauon and shmng of mourc:s

and benefuts,
(e) equity a5 a broad synonym for distrioubive justice and to satisfy the demands for

economic and social arrangements and redistributian of weaith.

Id. a: 613.

** See Cogli Shelf {Libyan Acab I 1y/Malta), 19851 C.J Rep. 38-9 ("It is however
the goa] ~ the equutable result -- and ot the means to achieve it, thal must be the primary clement”),

3¢ also Contigenial Shelf (Tynisia/Libyan Arab lamahiriya), 19821 C 1 Rep. 18. Inthe
Tunisia/Libya case, the [ .CJ. rcasoned that

- (i)t 5. however, the result which is predomunant; the principles are subordinae to the
goai The equitableness of a principie must be assessed in the light of its uscfulness
for the purpose of arriving at an equitable result [t is pot every such principle which
1s 1n iself equitable; it may acquire this quality by reference to the equitablencss of
the solution The pnnciples to be indicated by the Court have to be selected
according 1o their appropnateness for reaching an equitable result. From this
consideration it follows that the term “equitable pninciples” cannot be ixerpreted in
the sbstract, it refers back (o the principles and miles which may be apprupriate in
order 10 achieve an cquitable cesuit |

.59,
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wmummmmpmuﬁmmmmmmmmmumuing
m:hmnm“ﬂym:mﬂmgmmdwmmmmm
reclaim their property. Further, Breko has vital economic significance for the Federation,
bothasitatmmptsmnbuilditsinﬁ:smnm:nndasitsu:kxtoimegrmitsecommy with
Europe and the worid. For that purpose it peeds an open cconomic gateway to the north.
mmmmmmummmmammnmmm
GFAP any solution must, at minimum, provide that these vital interests are protected.

90. Asigniﬁcmaq:ﬁublecomﬁmmﬂinﬁngm&muMImdy
described zbove (j.¢., granting absolute control of the entire Breko area to the Federation) is
Republika Srpska's assertion of a vital interest in preserving a cognecting comridor between
its castern and western parts. ‘!‘hcevidmaddtndathckmhnrin;suﬁmﬂmthmc
clemenis cotey into the RS's insistence in this respect. First, there are repeated references 1o
the corridor's “stratsgic® value. Presumably this is a reference to a desire to have the ability
to move armed forces from one part of the RS to the other without inferference from
Federation authorities, and this would seem to be a legitimate interest provided such
movemcats are not related to prohidited threats or use of force and any applicable legal
hirnstations are observed in the process. Second, there was testimony at the heanng from a
prominent RS economist that the RS feels a need to create within the connecting corridor
"certain infrastrucrure facilities* including an east-west highway parallel to the Sava, a
raiiroad, a pipeline, and telecommunicahons lines, all in the corridor area south of Brecko
Grad Again. although economic integration between the Federation and the RS would, if
possible. render some or all of these facilities superfluous and avoid some investment waste
for the country as a whole 1t is understandable that the RS 1s interested in having the
fredom 1o plan and create such facilities oa its own Finally, it is undoubtedly the fact that
the prescrvation of a comdor is of tremendous psychological significance to the RS.
Arguably there is an inconsistency between such a separatist amitude and the spirit of Dayton,
but the tension-creating psychological factor is not one that can be overlooked by the
Tribunaj

91. It can be argued by the Federation with some force that the alieged need tor a
corndor 15 significantly less substantial than as presented by the RS, Specifically, if the
corndor were istcrrupted through 2 shuft in the [EBL, the Federauon would nonethejess be
obliged under the Dayton Accords o provide complete freedom of movement over
Federation termitory between the RS's eastern and western portions. This argumuent is offset,
however. first by the fact that the Federation has less than a perfect record in enforcing
Dayton’s freedom-of - movement requirements and second by the fact that, cven if perfec:
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freedomm of movement were foreseeable under a Federation regime in the area, there is no
assurance that the Federation’s planning authorities would allow the construction and
operation of the infrastructure facilities ypon which the RS places such emphasis.

92.  As a matter of equity the Tribunal must aiso be mindful of the effect that any award
wiil have on the current population of the Ricko area. Specifically, while the Federation
calls for a "mandatory penalty” against the Repyblika Srpska via an outright transfer of the
Brcko area from the RS to the Federation, the Tribunal mast take into account the fact that a
very large proportion of the total present population of Brcko Town consists of Serb refugees
who have recently moved there from the Krajins, Sarujevo, and a number of other Bosaian
towns - and the fact that, judging by recent experience in Sarajevo, & transfer of Brcko to
Federation control would result in 2 mass exodus of thousands of Serbs out of Breko into a
state of homelessness for 1 second time. The result would be a severe penalty on large
numbers of persons who were not present in Breko in the spring of 1992 and who must be
presumed innocent of any specific wrongdoing.“ The internatiopal commuaity in
establishing the Hague Tribupal, has provided an authorized mechsnism for punishing the
war criminals who commirted and abetted the crimes alleged in this case, and it is not at ali
clear that the separatc "penalry” being sought from this Tribunal would fail on thosc who

deserve it,

93 The Tribunal cannot forebear {romn commenting that the welfare of the Brcko
communmty (including both former and present residents) has terxded to becomc obscured by
the polincal rhetoric of the opposing sides. In a sense the Town of Breko has been allowed
fo become a symbol of victory in the aftermath of an inconclusive war in which victory was
sunply not available to either side. Indeed, the parties have talked of Breko as though 1t
were a trophy: if this Tribunal "awards” it to the Federation or the RS, a climax of the late
war will finally have been achieved, with enormous satisfaction to the “winner* — and
attendant vepgeful thoughts from the “loser”. Io the Tribunal's view. however. these are not
the wrms in which the matter should be analyzed; surely a far more irnportant principle is
that ttus Tribupal, rather than handing a wophy 1o one side of the other, should take
affirmative steps 10 provide immediate relief, both wn terms of human rights and in terms of

—

*’ The Tribunal recogmizes that there 1 evidence tending (o show that certain RS authorities may
have deliberatcly herded Serb refugees from Sarajevo and che Cryogeny toward Breko. encouraging
them to settle there precisely in order to dissuade this Tribunal from trapsferring Breko trom the RS
‘o the Federation. Whether such reprebensible behavior occurred or not, the plight of innocent Serb
retugees and displaced persons 1n Breke is an equutable factor that cannot ssmply be ignored
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economic revitalization, for the thousands of poverty-stricken individuals who Live in, and
wapt to make their bome in, Brcko, Such steps are important 10 ease the rpgional tensions
that have given rise 1o this dispute, and that is a primary objective of the Award.

$4.  Finally, among the equitable factors 1o be considered by the Tribugal are the interests
of the international community. Although economic burdens pale in comparison with the
buman sacrifices already suffered in Bosaia, it is tionetheless the fact that the international
community bas already incurred buge financial costs in seeking to achicve stability in Bosnia.
and significant additional costs are nccessarily going to be incurred.® Regional stability
andﬁacnmbeinghrumedtoa:hiev:itmfmﬂmmnstphyamkin.thcduignoﬂh:
Tribunal's final order.

C.  Ihe Tribunai's Authority 1o Frame the Presant Awand

95 The Award in this case (gpe Section VII below), insofar as its immediate terms are
concerned, calls upon the international community to establish an interim supervisory regime
in the Breko area designed (primarily through implementation of the Dayton Accoxds) to
allow former Breko residents to return to their homes. to provide freedom of movement and
othcr hyman rights throughout the area, to provide proper police protection for all citizens.
to encourdge economic revitalizanon, and to lay the foundation for local repn:sémaﬁvc
democratic government.

36 As 10 whether the Tribunal has suthonty to include such provisions in its Award the
Tribural finds that the text of Annex 2 does not set Lumts op the measures the Tribupal may
use n its resotution of thus dispute. Rather, Aancx 2 15 framed in broad terms that can
ressocably be read to authorize the Tribunal to frame an award that, based upon the facts and
the legat and equitable considerations involved, will effectively case the tensions from which
the dispute arises and protect the 1terests of the people of Breko.

97 This view 15 sorongly supported by Articie V(3)'s specific reference to “equituble
principles,” whuch allows the arbitrators o0 give effect 1o considerations of faixness, justice

% Without aneenpting a camplete hiting, some of the costs incurred to date ate those of the
UNPROFOR operation. the provisin of food and bumanitarian supplies. the EU admisustration ia
Mostar, the 60,000-person IFOR program, and the numerous other past-Dayton :mpiementation
etforts including those of the Office of the High Representative, the OSCE voting project. the IPTF,
the UNHCR. apd the many additional official and unofficial sgencies.
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and ressonablencss in the award. Not being required to proceed solely on the basis of legal
rules, the Tribunal is authorized to render an award that, in its view, best reflects and
protects the overall interests of the parties and that has the strongest likelibood of promatng
a long-term peaceful solution.

98.  The Tribunal is mindful that the RS has contested this broad view of the Tribunal’s
authority and has argued sircouously that all the Tribunal may do is fix the final position of
the IEBL in the Breko area. In reality, however, as previously noted, that view seriously
understates the scope of this dispute. At Dayton the parties argued -- and arc contipuing (o
argue herc — about what laws and political struchires are to control the lives of the people of
the area, and the Award must be framed in that context. Under Article 31 of the Vienna
Convention on the Law of Treaties, the Tribupal is to construe the termy of Annex 2 in good
faith in accordance with their ordinary meaning in their context and in hight of the object and
purpose of the Dayton Accords Here, the context includes the Dayton Accords’ elaborate
structure of obligations aimed at attaining peace in Bosnia and Herzegovina. In the Daytwon
Accords, the parties to this arbitration accepted many substantia] undertakings, including
meastres designed to control arms, to provide freedom of movement throughout Bosnia and
Herzegovina, to provide safety and security for qdividuals. to promote the return of
refugees, and to allow individuals to reciaim property. In addinom, the partics created
several instintions and structures through which the international coramunity is to play
umponant roles in facilitatng and ensuring the observance and implementation of these
obligations :

99.  This context justifies an intcrpretation of Anpex 2, Article V that permits the Tribuna,
to frame an Award that calls for international assistance and obligates e partics to cooperace
n the prescribed programs The Dayton Accords arc replete with provisions of a simiiar
character, the implementation of which requires imvolvernent by entities not party to the
accords. This interpretation also sccms most 1 harmony with the object and purpose of the
Dayton Accords, which is ultimately to ease existing tenstons, restore security in the region,

and thus bring about lasting peace

100  The Tribupal 1s further aware that, while the arbitrators’ mandare derives from an
agreement signed by the parties, the Tribunal's work is of broad international inrerest and
concern. Secunty Council resolutions and infcrnauonal agreements concluded after the entry
wto force of the Dayton Accords offer additional support for taking a broad view of the
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Tribugal’s mandate and underscore the parties” obligation to honor this Award. Such
mwmmmﬁmwmwamﬁnmﬂnmﬁmaf
the intcrnational community regarding implementation of the Daywn Acconds. Since they
were adopted under Chapter VII, they have binding legal force to the extent provided by
their terms. mymwhmlyuunuimmbyuuniminmm
Article V and in assessing the scope of its mandate.

101. Oneupectof:heAwudin:hiscmdaavuspecmm-mmly, the
provisioa reciting the Tribual's conclusion that at this time it would be inappropriate to
make a final choice as to which of the competing political entities shouid be given control of
the town and thus become, in 3 sense, its guardian after the period of international
supervision. The difficulty is that, despite the passage of time since Dayton, the politicai
instirutions competing for guardianship (the Federation and the RS), as well us the joint
instivutions of Bosnia and Herzegovina, are less stable today than was to be expected when

+ the Dayton Accords were signed. Specificaily, the organizational arrangements of the
Federation are stil] incomplete; the RS's almost tota] disregard of its Dayton implementation
obligations in the Brcko ares has kept the tensions and instability in the region st 2 much
higher level than was expected, and the joint iostitutions of Bosnix and Herzegovina have not
yet developed into an effectively workiny government It is the Tribunal's judgment.
therefore, that in these unique circumstances it would be unwise and inequitable to make a
choice among these competing institutions pow.

102 Nopetheiess, the Tribunal recognizes that under the Dayion Accords is has an
affirmative duty to make the choice when that can be done consisters with relevant legal and
equitable pancie.  Accordingly, the Award provides, consistent with the Tribunal's
powers under Articie 15 of the UNCTTRAL Rules, that after the wnterim intetnationa;
supervision has had a chance to operate, either party may approach the Tribural to request

>' Specifically, acting under Chapter VII of the Charter of the United Nations, the Security

Council has adopted post-Dayton resoiutions stressing the need for a pesceful settlement of the
conflict in Bosnis and Herzegovina and calling for full implementation of all commiuments undertaken
at Dayton. Security Councit Resolunon 1031 (1995). which created [FOR, reaffims the Secunty
Council’s comumitment to a negotiated polincal settlement. calls upon the parties to filfill their
commignents ;n good faith, and Jffimms the need for implementation of the Dayton Accords 1n their
enurcty Rosoluton 1088 (1996). which authorized SFOR and renewed TPTF, used even stronger
teems, It reaffirmned soppoct for the Dayton Accords and called upon the parties "to comply strictly”
with thewr Dayton obhigutions. 1t 2lso raiunded the parties 10 cooperate fully with all emtiues involved
n the tropiementation of the peace settiement, presumably ukiuding this Tribunal
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further action with respect to Breko and that any response by the Tribunal shall form a pant
of the Award.

103. Finally, the Award puts the parties on potice that, in the cvent of such a request for
further action affecting the Award, the Tribupal may conclude, depending upon the then-
current circumstances, that the Town of Brcko must become a special district of Bosnia and
Herzegovina so that it will no longer be within the exclusive political control of either Entity
Whether that will appear to be an appropriste step when and if such a further request is
presented, the Tribunal cannot now predict, but the possibility of such further action
affecting the Award shouid be notad.
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VI AWARD

104.  For the foregoing reasons the Tribunal adapts the following orders and provisions,
which shail be final and binding upon all Fanies to GFAP Annex 2, and with which all

Parties shail comply and cooperate in full.

A Given ongoing failures to comply with the Dayton Accords in the RS area of the
BtcknOpst'ma(puﬁunulyintcumof&mdmofmovemmandﬂ:mmmoffomrhko
residents to their Breko homes), and the high levels of tension resulting therefrom, there is a
clear nced to estabiish a program for implementation of the Dayton Accords in the area. as
bereinafter provided.

B Swnce it is essential that the international community undertake a role in devising 2
detailed implementation strategy, the Office of the High Representative ("OHR") is expecixd,
as soom as feasible. to establish an office and staff 1n Breko under the leadership of a Deputy
High Representative for Breko (hereinafter “the Breko Supervisor® or *Supervisor") whose
functions wall be: (a) to supervise Dayton implementation throughout the Breko ares for a
period of not less than one year, and (b) to strengthen local democratic institions 10 the
same area. Given the sens:ivity of the i1ssue, 1t is essential that implemecntation begin only
after the Brcko Supervisor, in consultation with the High Representative, the PIC Steening
Board, and SFOR. detcrmines that key clements of an integrated implementation strategy are
n place  The work of the Supervisor 1s expected 10 include the following elcments:

) The Supervisor will have authonty to promulgate bindipg regulations and orders 1n
aud of she unplementation program and iocal democratization. Such regulations and orders
shall prevail as agsinst any conflicung law. All reicvant authorities, including courts and
police persormel, shall obey and enforce all Supervisory regulauons and orders. The parucs
shall ke ail actions required to cooperate fully with the Supervisor m the irnplementation of
this provision and the measures hereinafter described

2 The Supervisor should consider assembiing an Advisory Council and inciude within
#s membership cepresentatives of OSCE, UNHCR. SFOR, IBRD, IMF, the Insututions of
Bosnia and Herzegovina, local ethoue groups, and such other official and unofficial groups as
thc Supervisor may deem appropriate (o provide advice and liaison 1n implcinentation of this

Award
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(3)  The Supervisor in close llaison with SFOR should coordinate with: IPTF and such
other interuational police mechanisms as may be established in the Breko area to provide
services with two principal objectives in mind:

(@  To ensure freedom of movemens, through highway patrols and otherwise, for
all vehicles and pedestrians on all significant roads, bridges and port facilities in the
relevant ares from (and including) the Donja Mahala-Orasje Road (the so-called
"Arizona Road") on the west to the castern boundary of the Breko Opstina.

(b)  To epsurc that the relevant authoritics will undertake normal democratic
policing functions and services for the protection of all citizens of Bosnia and
Herzegovina within the relevant area.

{4)  The Supervisor should establish, with advice and assistance from UNHCR, the
Commussion for Displaced Persons and Refugees, and other appropriate agencies, a program
(which may incorporate previously established procedurcs) to govern the phased and orderly
recurn of former residents of the relevant area to their homes of origin and for the

restoration, construction. and allocation of housing as necessary io accommodate old and new
residents.

(5)  The Supervisor should (a) work with OSCE and other concerned international
organizations to easure that free and fair local elections are conducted under internatiopal
supervision in the relevant area before the end of the internatiopal supervision; and (b)
following such elections, issue such regulations and orders as may be appropriaie o enhance
democranc governmen! anc' 1 mulu-cthnic adn nistration 1n the Town of Breko  The parties

will fully impiement the results of the municipal elections according to the rules and
regulations of the PEC.

(8) Given the significance of economic revitalization (particularly 1n terms of easing
ethmc and other tensions in the area). 4 concerted effort at cconomic recomstryction is
zonsidered essential to the reducuon of such tensions. The Supervisor therefore should assist
the various intemational development agencies to develop and implement a targeted cconomic
revitizatior program for the Breko area

M Since revitabzation of the Sava River port in Breko 1s of paramount interest (o both
parties. all land now publicly or socially owned within the port area shall be placed under the
exclusive control of the Bosnia and Herzegovind Transportation Corporation (an entity
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established under GFAP Annex 9, Article I1(1)). Both parties are directed to use their best
efforts — and the Supervisor is invited and encouraged to guide such efforts -- to artract
public and private investment (¢.g., through ieasing space) to revive the port through
physical reconstruction, river dredging, and other appropriate messures.

(8)  Tbe Supervisor should, in the interests of fostering commerce and inerpationa]
economic development, assemble 2 group of international customs monitoss to work with
mmamamm(mmmmnmm)mmux
establishment of efficient customs procedures and controls in the relevant ares.

(9)  Inthe interests of maximizing cconomic growth in the area, the State of Bosnia and
Herzegovina, acting through its Foreign Ministry, is directed as soon a3 pousible to open
pegotiations with the Republic of Croatia to arnve at mutually sgreeable arrangements for
awmpmcedwsmdbOMcmsmngsbeMnBommdemomdemmmmc
Brcko area.

O Subsequem Proceedings

A Although the Tribunal anticipates, pursuant to Annex 2, Arucle V(5), that the parties
w1l implement without deluy the foregoing provisions, thereby lowering existing tensions in
the are2. nevertheless, the Tnbunal has concluded that 1t would be inappropriate 1o make a
judginent at this time as to whart final allocation of politcal responsibilities as among the
parties following the period of infenim international supervision will best achisve
imolementation of the Dayton Accords and develop representative democraty: local
government in the relevant area  Absent further action by the Tribupal, the IEBL 1 the
region will remain uochanged, and the Tribunal shall continue to monitor the situation in the
area during the petiod of interim micmnational supervision Pursuant to its powers under
Arucle 15 of the UNCITRAL Rules, the Tribunal will entertain from either party requests
‘or further action affecting the Award with respect 1o the allocation of political
responsibilities in the area, provided that any such requests must be received between 1
December 1997 and 15 Japnary 1998 The Tribunal shall render any further decision by
15 March 1998, and any such further decision shall form a part of this Award.

B The Tribunai hereby gives notice (1) of 1ts concern that matters in the rclevant arca
may be so conurolled as to prevent satisfactory compliance with the Dayion Accords and the
development of representative democratic local government. and (2) that in the eveat of a
request for modification of s Award, the Tribunal may at that point conclude, 1n light of
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the then-current situation, that to cogrect the situation the Town of Breko musc become 3
special district of Bosnia and Herzegovina 1n which district the laws of Bosbia and
Hetzegovina and those promulgated by local authorities will be exclusively applicable.

C. To assist its ipquiry into the foregoing matters the Tribunal requests, and expects (o
receive, the following: -

(1)  Regular repocts from the Supervisor, submitted through the Office of the High
Representative, appraising current conditions in the relevan area as they may bear on
the need (or not) for fusther actions from the Tribunal, through the “special district”

approach or otherwise; and
(2)  Such written requests and submissions as the parties may choose to present on

the same issucs.

VIl AUTHENTICITY

105 The English language text of this Award shail be the authentic text for all purposes
The Tridunal shall issue at the earlicst possible time authorized translations of the authenac

text into the Bosnian and Serbian languages

~

A

Presiding Arbitrator

Vitomir Popovic

Cazm Sadikovic
Arbitrator

Arbitrator

Rome, 14 February 1997

Reasops for the Absence of Signanires

Pursuant 1o Article 32(4) of the UNCITRAL Rules, the Trbunal notes tha:, for the reasons
stated 1 Paragraph 27 of this Award. the party-appointed arbitrators have failed to sign the

Award



