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Sone ideas on the basic conditions and criteria for inposing and
i npl enenting sanctions and ot her enforcenent neasures

1. During its nmore than hal f-century of existence, the United Nations has
devel oped a broad and diversified arsenal of nmeans and instrunments for the
peaceful settlenent of disputes and conflicts, as well as neasures for exerting
pressure on States whose policies pose a threat to the mai ntenance of

i nternational peace and security. Experience has shown that the United Nations
has | ong pl aced speci al enphasis on the inplenentation of discretionary measures
(negotiations, retortion, provisional neasures under Article 40 of the Charter
of the United Nations, non-binding sanctions inposed in accordance with Cenera
Assenbly resol utions and inplenmented individually or collectively by States, and
so on) and only in exceptional cases resorted to the use of mandatory sanctions
and ot her enforcenent neasures not involving the use of armed force. This
approach has nmade it possible to settle, in a nore or |ess satisfactory manner

a nunber of international disputes and conflicts - by sone counts, nore than one
hundred have been referred to the United Nations for consideration. However, in
recent years, the United Nations has devel oped a kind of "sanctions syndrome"
the desire to inpose sanctions and enforcenent neasures nore broadly and nore
actively, sometimes in disregard of the political and diplomatic options that
remai n open.

2. However, if the application of mandatory sanctions in the case of an arned
invasion of the territory of another State and a direct breach of internationa
peace can be considered warranted fromthe point of view of the Charter and
international law, in nost other cases this can be - and has been -

count erproducti ve and has had negative and destructive consequences not only for
one or several States but for the entire international community.

3. At tines the inplementation of sanctions in the new generation of disputes
and conflicts, especially those involving inter-ethnic, interdenom national
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territorial or other contradictions both between and - in particular - within
States, seens questionable froma legal standpoint. |In such conflicts,

particularly in the case of a civil war, it is often difficult to determ ne
which party is guilty of violating the peace, and the sanctions thensel ves may
be indiscrimnate, non-specific and, consequently ineffective and may only

i ncrease the already excessive burdens and sufferings borne by the innocent
civilian popul ation

4. In such conflicts, consideration could, we believe, be given in a nunber of
cases, not to mandatory sanctions but to another kind of nmeasure enployed by the
Security Council, namely, provisional nmeasures under Chapter VII, Article 40, of

the Charter. Such measures are nore in keeping with the ains of the peacefu
and just settlenent of conflicts, since they should be without prejudice to the
rights, clains or position of the parties concerned and should only prevent an
aggravation of the situation. The potential appeal of such neasures is that
they can ensure a flexible response to changes in the situation in the conflict
region, prevent accusations of "double standards" and bias towards one of the
parties to the conflict and reduce, if not elimnate, the special econonic
problenms that the inplenentation of sanctions causes for third States. In
practice, the Security Council's application of provisional nmeasures has led to
very tangible results in the settlenent of international disputes and conflicts.
The practical el aboration of the problens relating to provisional neasures
therefore seens quite urgent.

5. O course, one cannot rule out the application of sanctions and other

enf or cenent measures agai nst those who stubbornly ignore United Nations denmands.
However, the adoption of such neasures should in no case be approached from
politically or ideologically partial or enotional positions. The threshold for
the use of such nmeasures should be high and clear criteria should be enpl oyed.

6. Such criteria include a real threat to international peace and security,
t he exhaustion of all other neans, calcul ation of the probabl e consequences, the
proportionality of the response to the threat, and so on. It follows that any

sanctions should be part of the search for a long-termpolitical settlenent of
the conflict, reflect the strategic goals of the entire international community,
take account of the political and "physical" (in ternms of death and suffering
among the civilian population and the destruction of material values) cost of
such actions.

7. In such exceptional cases, when the question of inposing mandatory
sanctions arises, it is necessary to proceed fromthe fact that such neasures
are only one of a nunmber of the non-military nmeans of overcoming a real threat
to international peace and security. In order to be warranted and effective,
the sanctions nust be strictly in keeping with the provisions of the Charter
They shoul d be based not on political expediency but on a solid internationa

| egal basis and be inplenented, as required by the Charter in accordance with
the principles of justice and international |aw

8. Fromthe point of view of international |aw and justice, the sanctions
shoul d not have the inplicit objective of causing of danage to third States,
since this would underm ne the very idea of such nmeasures. Many countries
(whi ch have suffered and continue to suffer great material and financial damage
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as a result of sanctions) are therefore conpletely justified in their desire to
el aborate basic criteria and conditions for the application and inplenmentation
of mandatory sanctions, and devel op ways and neans of preventing the adverse
consequences of such sanctions or, at |least, reducing themto a mninum |n our
view, such basic criteria and conditions include the follow ng:

(a) The inposition of mandatory sanctions is a radical neasure and is
permitted only after all other peaceful neans of settling the dispute or
conflict have been exhausted, and only when the Security Council has determ ned
the existence of any threat to the peace, breach of the peace or act of
aggr essi on;

(b) The application of sanctions is permssible only in the case of a
real, objectively verified and proven threat to the peace or breach of the
peace;

(c) The obligatory use, particularly in questionable cases, of - first and
forenost - discretionary nmeasures, including negotiations, provisional neasures
under Article 40 of the Charter, of "voluntary" (General Assenbly) sanctions
until the opportunity arises to apply Security Council sanctions;

(d) The inadm ssibility of creating a situation in which the inposition of
sanctions woul d cause significant material and financial danage to third States;

(e) The inadm ssibility, without the appropriate Security Counci
deci sion, to make new demands on the State agai nst which sanctions have been
i nposed, or to stipulate additional conditions for ending or suspending the
sancti ons;

(f) The obligation to make an objective assessnent of the short- and | ong-
term social and econom ¢ and humanitarian consequences of the sanctions during
both the preparatory and inplenentation stage;

(g) The inadm ssibility of inposing sanctions without a tinme limt.

9. In considering problens relating to sanctions, particular attention should
be given to the concept of the "humanitarian linmts" of the sanctions. The
Russi an Federation, which initiated the discussion on this subject in the United
Nations, considers that the basic conponents of the concept could include the
fol | owi ng:

(a) The inadm ssibility of creating a situation in which the sanctions
woul d cause unacceptabl e suffering anong the civilian popul ation, especially its
nost vul nerabl e sectors;

(b) The possibility of periodically adjusting the sanctions in the |ight
of the humanitarian situation and dependi ng on whet her the State agai nst which
sanctions have been inposed is conplying with the Security Council's demands;

(c) The possibility of including in Security Council decisions a provision
on the tenporary suspension of sanctions in extraordinary situations of
force majeure in order to avert a hunanitarian catastrophe;
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(d) CGuaranteed uni npeded and non-di scrininatory access of humanitarian aid
to the popul ati ons of countries against which sanctions have been inposed,
particularly in the case of potentially unstable or |east devel oped countri es;

(e) Rejection of measures that could | ead to an unacceptabl e deterioration
of the situation of the civilian population and the coll apse of the
infrastructure of the State against which sancti ons have been i nposed;

(f) Geater attention to the opinions of international humanitarian
organi zations in the preparation and inpl enmentation of sanctions regines;

(g) In the case of a full-scale econom c enbargo, allow ng sanctions
comttees to approve the export of the donmestic products of the country agai nst
whi ch sanctions have been inposed in order to enable it to pay for humanitarian
i mports; such inmports would, of course, be subject to strict internationa
control

(h) Wth aviewto facilitating delivery of the nost essentia
hurmani tari an supplies, waiving the requirenent of providing prelimnary
notification to sanctions conmmttees regarding the intended export of basic
foodstuffs and medicines, and the adoption of the practice of post factum
notification, that is, notification after delivery;

(i) The conplete exenption of international humanitarian organizations
fromsanctions restrictions so as not to hanper their work in the countries
agai nst whi ch sanctions have been i nposed;

(j) Mximumsinplification of the procedure for approving deliveries to
t he popul ation of vitally needed hunmanitarian goods, and the exenption of
nmedi ci nes and basic commodities fromany Security Council sanctions reging;

(k) Strict observance of the principles of inpartiality and the
inadm ssibility of any formof discrimnation in the provision of humanitarian
and medi cal assistance and other fornms of humanitarian aid to all sectors and
groups of the population of all parties to the conflict.

10. These, and possibly other, ideas could formthe basis for the drafting and
approval within the Special Committee on the Charter of the United Nations, of a
nmenor andum of under standing or other instrument dealing with the problens of
sanctions. |n the preparation of the instrunment, account could be taken of the
provi sions of General Assenbly resolution 51/208 of 17 Decenber 1996 and the
proposal s contained in the Secretary-General's report of 30 August 1996
(A/51/317), in particular the proposals on a nunber of guidelines on technica
procedures to be used by the Secretariat, and devel opi ng a possi bl e net hodol ogy
for assessing the consequences actually incurred by third States as a result of
the inplenmentation of the sanctions. The preparation of such a docunent would
nake it possible to elucidate the content and basic el ements of the conpl ex
institution of sanctions, and strengthen the international |egal basis for their
application. This could be of great use in the work of both the Security
Council and the United Nations as a whole and its regi onal organizations.



