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The neeting was called to order at 10.25 a.m

SUBSTANTI VE | SSUES ARI SING | N THE | MPLEMENTATI ON OF THE | NTERNATI ONAL COVENANT
ON ECONOM C, SOCI AL AND CULTURAL RI GHTS (agenda item 3) (conti nued)

Draft optional protocol (continued) (E/ C. 12/1996/ CRP.2/Add.1 and
E/ C. 12/ 1994/ 12)

1. The CHAI RPERSON invited the Commttee to pursue its exam nation of the
revi sed report he had prepared on the question of an optional protocol to the
Covenant providing for the consideration of conmunications

(E/ C. 12/ 1996/ CRP. 2/ Add. 1) .

Par agr aphs 47-49 (art. 6)

2. M. AHMED referring to the proposed text of article 6, paragraph 1
(para. 49), said that he understood the Committee's concern to protect the
identity of the author, but wondered how a State could be expected to repair
damage wit hout necessarily knowing the victims identity.

3. M. SIMVA said that the clause in question was comopn to conparabl e
conpl aints procedures. M. Ahned' s point mght, however, be relevant in sonme
cases, depending on the attitude which the State concerned was |ikely to adopt
towards the source of the conplaint. An alternative would be to state that
the author's identity should not be revealed if the circunstances so required.

4, The CHAI RPERSON said that in certain cases the wi thholding of the

i ndi vidual's nane woul d, indeed, meke it inpossible for the Commttee or the
State party to follow up on the allegation, and the author would then have the
choice of either agreeing to the disclosure of his or her identity or of not
proceeding with the conplaint.

5. M. AHMED said that it might therefore be preferable to delete the
reference fromthe final text: the Conmittee could resolve the issue in each
case according to its rules of procedure.

6. The CHAI RPERSON said he had taken it that the Commttee had agreed that
there nust always be a valid reason for rejecting any |anguage al ready
accepted as traditional in a particular domain. If the Commttee were to

foll ow M. Ahmed's suggestion, it would be under an obligation to submt
comuni cation referred to it” (art. 6, para. 1) to the State party -

i ncluding, therefore, the identities of claimants - even if it deened that to
be highly prejudicial to the individuals concerned. For the decision on

wi t hhol ding a name to be left to the claimant, a specific provision would be
required in the protocol

any

7. M. AHMED suggested replacing the phrase “but the identity of the author
shall not be revealed without the latter's express consent” with a clause such
as “but the Committee shall retain the discretion as to whether or not to
reveal the identity of the author, depending on the circunstances”.
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8. The CHAI RPERSON queried the desirability of M. Ahnmed' s proposed change.
If it were to be adopted, what would then prevent the Conmittee fromignoring
a request for confidentiality and disclosing individuals' identities against
their will?

9. M. AHMED said that it should be up to the Cormittee to deci de whether a
di sclosure of identity was necessary in a given case. He could only repeat
that a Government woul d be unable to repair damage unless it was inforned of
the claimant's identity.

10. M . ADEKUOYE agreed with the previous speaker. |If an individual were to
conpl ai n about his housing, for exanple, the Governnent would need to know
where that person lived in order to be able to inprove his situation. The
Committee woul d be capabl e of judging when it would not be in the interests of
the individual for his identity to be reveal ed.

11. Ms. JI MENEZ BUTRAGUENO suggested that a representative fromthe Human
Ri ghts Committee who dealt with conmunications should be invited to discuss
issues relating to draft articles 6 to 9, particularly as the text was based
on the first Optional Protocol and the Human Ri ghts Conmittee had direct
experience of the subject matter under discussion

12. The CHAI RPERSON endorsed that suggestion

13. M. SIMVA said that M. Ahned's and M. Adekuoye's readings of the
proposed text of article 6 did not take into account the | ast words of
paragraph 1, nanely “without the latter's express consent”. They were
presum ng that authors would have good reason to believe that the State party
m ght remedy their situation, in which case they would, of course, readily
give their consent. |In other cases, however, authors m ght have good reasons
for remai ning anonynous. The provision requiring consent surely answered the
Conmittee's concern

14. M. ALVAREZ VITA supported Ms. Jinénez Butraguefio's suggestion that a
representative fromthe Human Rights Committee should be invited to speak on
new y-introduced procedures for receiving comunications. He was also anxious
that the Commttee should not confuse the terms “author” and “victini. The
“author” m ght be a non-governmental organization (NGO submtting a

conmuni cati on on behalf of an individual. He therefore suggested inserting
the words “or alleged victint after the words “the identity of the author”
There were bound to be instances where a victimwould wish to maintain
confidentiality: in many countries, very subtle vengeance nmi ght be taken

agai nst a conpl ai nant.

15. M. RATTRAY said that he was fundanental |y opposed to a procedure which
woul d amount to anmbush. An accuser shoul d have enough conviction to confront
the accused. Despite the Conmittee's concern over possible reprisals, if any
credibility were to be given to an instrunent seeking to provide an
opportunity for redress, the procedure should be bolder. |In court cases,
victinms sonetinmes had their identity withheld fromthe public, as in certain
in canmera proceedings dealing with all eged rape, but they were always required
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to reveal their identity at least to the persons they were accusing. He was
uneasy about a provision that would enable the Committee to withhold the
conplainant's identity.

16. The CHAI RPERSON said that he took the point nmade by M. Alvarez Vita.
The reference, if retained, should in his view be to the “alleged victini, not
to the “author”. Furthernore, an international conplaints procedure differed
froma domestic | egal procedure of the type described by M. Rattray in that

it was provided to individuals unable to obtain justice at domestic |evel,

ei ther because they had |ost their cases in court, or because their lives were
at risk. The Committee would not wish to withhold their identity unless it
had genui ne grounds for fearing retaliation. To give a concrete exanple, the
Honduras Governnent in the 1980s had prevented all health-care personnel from
entering a particular area inits conflict with the guerrillas. The Conmittee
had been able to address that issue without revealing individual identities.
The Committee nust not, however, accept anonynous conplaints, since it would
have to satisfy itself that they were genuine. Nor nust it risk endangering

i ndividuals. At the sane tinme, it was the individual who would be in the best
position to determ ne whether his identity needed to be conceal ed. The
Committee woul d not necessarily have enough information at its disposal to
decide the issue froma distance.

17. M. TEXIER said that the Commttee was wasting tinme debating a provision
common to all simlar protocols. He proposed a nore positive fornulation
requiring the Cormittee to bring any comuni cation referred to it under the
protocol to the attention of the State party concerned, respecting
confidentiality if the victimso requested. The issue had not created a

probl emin any other body.

18. M. RATTRAY said that he was not aware of any provision in the first
Optional Protocol entitling a person to stipulate that his identity should not
be reveal ed.

19. M. AHMED said he understood that a victimm ght not wish to reveal his
name to the authorities concerned, but it would be a futile exercise for the
Committee to approach Governnents wi th anonynmous conpl aints.

20. The CHAI RPERSON said that Governments would still be able to make
reparation to groups even if individuals' nanes were withheld.

21. M_. AHMED agreed, but maintained that the procedure would probably not
work for a conplaint relating to a | one individual

22. The CHAI RPERSON proposed that the |last part of paragraph 1, after the
words “... the attention of the State party concerned”, should be deleted and
a note included in the report to the effect that the Conm ttee considered that
the possible need to protect the identity of the alleged victimor victins was
a matter which should be dealt with in the relevant rules of procedure of the
Conmi ttee.
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23. M. W MER ZAMBRANO suggested that in order to avoid repetition, the
words “the attention of the State party concerned” m ght be replaced by the
words “its attention”.

24. The proposal by the Chairperson was adopted.

Par agraphs 50-53 (art. 7)

25. M. AHMED, referring to the first paragraph of draft article 7

(para. 53), remarked that the phrase “informati on made available to it by or
on behalf of the author” raised the vexed question of exactly who was entitled
to represent the victins of alleged violations before the Committee and

whet her their authorization was required for that purpose. Furthernore, the
reference to “other sources” in the second sentence was rather too | oose.

26. The CHAI RPERSON said that the enphasis in the first paragraph of the
draft article was placed on the information to be taken into account by the
Committee when dealing with a conplaint, rather than on who was authorized to
submt it. O course, it would be the Conmttee's responsibility to ensure
the reliability of its sources. The intent of the provision was that the
Committee should have access to as many sources as possible; for as had been
di scovered when dealing with States parties' reports, it was not necessarily
internationally recogni zed NGOs that provided the nost reliable information.

27. M. W MER ZAMBRANO endor sed the Chairperson's comments. The Conmittee
must keep its options open in order to be able to decide on the reliability
and useful ness of information rather than being guided by internationa
recognition or other criteria. He, too, objected to the formula “by or on
behal f of the author”, preferring a reference to the alleged victinmns.

28. The CHAI RPERSON said that M. Ahmed's first concern m ght be nmet by

repl acing the words “by or on behalf of the author” with the words “by the
al l eged victinms or those who act on their behalf”. He suggested that the

Conmittee should revert to the issue in connection with draft article 2.

29. It was so agreed.

30. M. RATTRAY said that there would be two safeguards in respect of
information relating to a conplaint submitted from sources other than the
victimhinmself. First, the Cormittee would have to be circunspect in regard
to generalized allegations that were not supported by docunentary evidence.
Second, under the provisions of draft article 7, any information taken into
consideration by the Commttee nust be submitted to the State party concerned,
whi ch woul d have the opportunity to comment on or contest the allegations, as
appropriate.

31. The CHAI RPERSON said that M. Rattray had drawn attention to one aspect
of the Commttee's work which distinguished it fromother human rights treaty
bodi es nanely that it was nore receptive to NGOs, and it believed that

i nformati on provided by such sources woul d not necessarily be harnful to
States parties. On the contrary, it provided the requisite transparency that
woul d enabl e Governnents to respond nore effectively to allegations.
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32. M. AHMED suggested that some qualification of “other sources” was
nonet hel ess required, as it was essential for the State party and the victim
to know the source of the information received in order to assess it properly.

33. M. W MER ZAMBRANO proposed that the text should include a
recommendation to the effect that the information provided woul d be
transmtted to the parties concerned for conment. That shoul d neet

M. Ahmed' s concern and ensure the necessary transparency in the Comrittee's
procedures.

34. The proposal was adopt ed.

Par agr aphs 54 to 57 (art. 8)

35. The CHAI RPERSON i ndi cated that paragraphs 54 to 57 had been revised
taki ng account of earlier comments by M. Rattray so that the Commttee woul d
foll ow the practice of other conparable conplaints procedures by issuing fina
views instead of a legally binding judgenent.

36. M. W MR ZAMBRANO sai d that the Spanish version of the first paragraph
of draft article 8 (para. 57) should be aligned with the original English text
by restating the subject in order to avoid confusion

37. Ms. JIMENEZ BUTRAGUENO, referring to the second paragraph of the draft
article, proposed that the | ast words should be anmended to read * in
accordance with paragraph 1 above”.

38. The proposal was adopt ed.

Par agr aphs 58 and 59 (art. 9)

39. M. AHMED, referring to the first paragraph of draft article 9
(para. 59), proposed that the words “at any time” should be replaced by the
words “at a mutually convenient date”.

40. The proposal was adopt ed.

41. Ms. JIMENEZ BUTRAGUENO said that she was not entirely satisfied with
the wording of the third paragraph of draft article 9, in particular the words
“its exam nation of the matter”.

42. The CHAI RPERSON said that so long as nenbers had no difficulty with the
substance of the text, it would be best to avoid too many drafting amendnents
as the proposed optional protocol would in any case be scrutinized by
government representatives at a |l ater stage.

43. M. W MR ZAMBRANO said that the word “its” might be preferable to the
words “of the Committee” and “the Committee' s” in the first and second
par agr aphs respectively.
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Par agr aphs 60-62 (arts. 10 and 11)

44, M. TEXI ER questioned the need for the statenent in the first paragraph
of draft article 11 (para. 62) to the effect that the Commi ttee shoul d neet
for such period as was necessary to carry out its functions under the

pr ot ocol

45. M. AHMED said he considered that statenent useful since, as a result of
new duti es under the optional protocol, the Conmttee m ght have to neet at
times other than its regular tw ce-yearly sessions. Such a provision would
ensure that the Conmittee obtained the necessary authorization fromthe parent
bodi es for such neetings. Furthernore, he suggested that a specific reference
to the financial inplications of such nmeetings should be included in the
second paragraph of the draft article.

46. Turning to the proposed text of article 10 (para. 61), he suggested that
States parties mght want to be fanmiliar with the rules of procedure in
guestion before signing the optional protocol. Perhaps a reference to that
effect should be included in the explanatory text.

47. M. W MER ZAMBRANO agreed on the inportance of retaining the first
paragraph of draft article 11. Perhaps the words “for such period as is
necessary” could be replaced by “especially” to nmake it clear that the
Committee woul d be hol ding special neetings to carry out its new functions
under the protocol. However, he did not feel it necessary to include a
specific reference to the financial inplications of such neetings in the
second paragraph. Also, the reference to the availability of expert |ega
advi ce coul d be deleted, since nenbers were already sufficiently specialized
in the matter

48. The CHAI RPERSON sai d that, although he understood M. Ahned's concern
regarding draft article 10, the idea that States parties must agree to the
rul es of procedure was inpractical. However, a note could be included to the
effect that the Committee would draw up rules of procedure follow ng the
adoption of the protocol and that they would be made public before the

i nstrument was opened up for signature.

49. Concerning draft article 11, the first paragraph was undoubtedly
necessary, although he could not endorse M. Wner Zanbrano' s suggestion

since the workl oad of other commttees with conparable conplaints procedures
had not thus far justified the conveni ng of special sessions, which would
entail enornous additional expense. None the |l ess, sone reference to the
need for adequate resources would be useful. He proposed inserting the word
“finances” after the words “the necessary staff” in the second paragraph. The
reference to expert |egal advice should be retained, particularly since the
Human Rights Conmittee had felt that it had not been given adequate support in
that regard. One of the main objectives of the conplaints procedure was that
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it should allow the Cormittee to carry out a detailed | egal analysis of the
situation. It would also serve as a neasure to protect States by ensuring
that all legal matters were duly taken into account. |f he heard no
objection, he would take it that the Commttee wi shed to adopt these
proposal s.

50. It was so deci ded.

Par agr aphs 63 and 64 (arts. 12-18)

51. The CHAI RPERSON i nvited comments on the proposed text of articles 12
to 18, as contained in his 1994 report on the draft optional protoco
(E/ C. 12/ 1994/ 12).

52. M. SIMVA noted that, under the terns of draft article 12, paragraph 1,
the protocol would be open for signature by any State which had signed the
Covenant. That provision followed the wording of the first Optional Protocol
but the option of signature was no |onger available: a State that was not a
party to the Covenant could becone so only by accession. He therefore
proposed that article 12, paragraph 1, should read: “This Protocol is open
for signature by any State party to the Covenant.”

53. The proposal was adopt ed.

54. M. SIMVA, turning to draft article 13, asked why the nunmber of
ratifications or accessions required for the protocol to enter into force had
been set as low as five. The first Optional Protocol had required 10. He
recogni zed that the draft protocol was not likely to be popular wth
Governnents, and that 5 m ght therefore be a politically nore realistic
nunber, but he would still favour 10. He wondered what requirenent was being
set by the Cormittee on the Elimnation of Discrimnation against Wnen in its
draft optional protocol

55. The CHAI RPERSON said that setting a higher requirenment would delay the
entry into force of the protocol. He suggested that action on the matter
shoul d be deferred.

56. It was so deci ded.

57. M. AHMED, referring to draft article 15, said that it would be a

m stake, both legally and politically, to retain a provision under which no
reservations to the protocol would be permtted. The first Optional Protoco
had no such clause and it would be logical for the Comrittee to follow suit.
Mor eover, there was a danger that sone 10 to 15 States that m ght sign the
protocol, subject to minor reservations, would otherw se be fearful of doing
so.

58. M. SIMVA observed that the first Optional Protocol dated back to 1966,
when the human rights climte had been quite different. Moreover, the Second
Optional Protocol, of 1989, did contain a clause forbidding reservations,
except on one specific point. Thirdly, the Human Ri ghts Conmmttee had adopted
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General Comment 24, which stipulated that there should be no reservations to

the first Optional Protocol. The position adopted in the draft protocol would
depend on the formeventually preferred by the Comr ssion on Hunman Rights, to
which the Committee would be presenting various alternatives. |f the draft

protocol contained the possibility of choice, or an opting-out procedure,
there was no need to provide for the possibility of registering a reservation
Scope for reservations would be required only if the conprehensive approach
was adopted. States could in any case not | odge reservations to procedura
matters, only to substantive ones.

59. M. KOUZNETSOV said that the Conmittee would be wise to follow the first
Optional Protocol in making no reference to the permissibility or otherw se of
reservations. M. Sinma's view was theoretically correct, but in practice it
was to be hoped that as many States as possible would support the optiona
protocol. It would in any case not be an easy decision for Governments, above
all in view of the financial considerations. It would be helpful to themto
make no mention of reservations at all and to let themtake the initiative

t hemsel ves, if they so w shed.

60. M. AHMED remarked that it was still a sovereign right to |odge
reservations to a treaty. He would al so point out that the Second Optiona
Protocol (art. 10) did provide for reservations.

61. M. SIMVA said that the relevant provision in that Protocol was
article 2, under which reservations were prohibited except in a very specific
set of circunstances.

62. M. TEXIER said that he had been in favour of draft article 15, but
follow ng the previous day's decision, with two dissenting voices, that the
protocol should be considered in its entirety it would be contradictory to
retain the article regrettable though that was.

63. M. KOUZNETSOV said that the perm ssibility of reservati ons was
appropriate in some contexts and not in others. The Second Optional Protoco
shoul d not be conpared with the Commttee's draft protocol

64. M. SIMVA said that M. Texier's argument was correct only if no

di stinction were nade between reservations and the use of an opting-out

provi sion, which technically speaking were not the same. There was therefore
no | ogi cal hindrance to including both the possibility of an opting-out
procedure and a prohibition on reservations. He challenged nmenbers who
favoured permtting reservations to give a single exanple of a reservation
that woul d not be covered by the opting-out or opting-in approaches. As for
procedural issues, if a State tried to enter a reservation limting an

i ndi vidual's access to the Conmttee, his strong presunption was that such an
action woul d be deemed i npermi ssible under the Vienna Convention on the Law of
Treaties.
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65. M. W MER ZAMBRANO sai d that substantive and procedural issues should
not be confused. He supported M. Texier's view that article 15 should be
deleted. It would be nore convenient to say nothing about reservations and
l et States decide for thensel ves.

66. The CHAI RPERSON, agreeing that there was no valid conparison between the
draft protocol and the Second Optional Protocol, said that the de facto

i mplication of making no nention of reservations was that they were
perm ssi ble. He suggested a conprom se based on M. Simm's comrents on
reservations relating to the procedural aspects of the draft protocol: a
textual note could be appended to the Cormittee's report, stating that if the
Commi ssi on adopted the conprehensive approach, it mght then be appropriate to
consider permtting reservations to the protocol. Such a note would, he
believed, take full account of the concerns of M. Ahnmed and others, but at
the sanme time would prevent States from | odging reservations that could
under mi ne the whol e purpose of the protocol

67. M. AHMED observed that 36 States had | odged reservations to the
Covenant - France, for exanple, had entered a reservation on the definition of
i mm gration, while the Muslimcountries had made reservations in relation to
the Shariah - and it stood to reason that they would insist on the sane
reservations to the draft protocol. If it were not left to States to make
their own decision, there was a danger that sonme 30 to 40 States would refrain
from signing the protocol

68. M. SIMVA said that the draft protocol did not add to States’
obligations as such, so that if they had already limted their obligations
under the Covenant there would be no need for further reservations under the
protocol. They would remain subject to all the provisions of the Covenant
except those to which they had al ready | odged a reservation

69. The CHAI RPERSON said that the point at issue was new reservations to the
proposed protocol. That was the reason for his suggestion that, if the
Commi ssi on decided to nake the protocol applicable to all rights, it mght

wi sh to consider the appropriateness of permtting reservations to be | odged.

70. M. WMR ZAMBRANO said that it was well known who was for retaining
draft article 15 and who was agai nst. There was no need for further

di scussion, the nore so as the text was not definitive but nmerely a proposa
that woul d be di scussed by other United Nations bodi es.

71. M. AHMED said that he preferred to have no reference of any kind to
reservations. |If there was an explanatory text, it would reveal the divisions
within the Comrttee.

72. The CHAI RPERSON poi nted out that his suggestion tended to strengthen the
hand of members who favoured the perm ssibility of reservations. Moreover, it
woul d be wong to give the inpression that no di scussion on such an inportant

i ssue had taken pl ace.




E/ C. 12/ 1996/ SR. 49
page 11

73. M. TEXIER said he feared that an indication that sonme nmenbers were for
the permssibility of reservations and others agai nst m ght be used as a
weapon by opponents of the draft protocol

74. M. RATTRAY said that he sensed fromthe discussion that there was a
legitimate concern that the optional protocol should not include draft
article 15 with its express prohibition on the maki ng of reservations.
However, if draft article 15 were to be del eted, the question would arise as
to whether the Conmittee should report to the Commi ssion on Human Ri ghts that
there had been support in the Commttee for the conprehensive coverage of the
prohi bition, and also for an opting-out provision, and that if the Conm ssion
were to decide in favour of the former solution, then it mght wish to
consider the possibility of permtting reservations. The way in which
reservations woul d be made woul d have to be discussed at that stage. They
could be permitted even if there was no express statenent to that effect, the
matter being left to interpretation under the Vienna Convention on the Law of
Treaties; alternatively, an express provision for making them could be
included. 1In neither case would the text contain an explicit prohibition of
reservations.

75. The CHAI RPERSON said that in his viewdraft article 15 should be del eted
and an explanation given as to the action that m ght be taken if the
Commi ssi on decided in favour of a conprehensive coverage.

76. M. AHMED observed that reservations could be either substantive or
procedural. The latter had nothing to do with specific rights, and States
parties could not be barred from nmaki ng them

77. The CHAI RPERSON replied that it was doubtful whether npost internationa
| awyers would admit a right to enter a reservation regarding a procedure.
That would lead to a situation in which different procedures were applicable
for different States parties

78. M_. AHMED pointed out that some States parties mght wish to nake
reservati ons concerning, for exanple, the status of NGOs that could act on
behal f of alleged victins.

79. The CHAI RPERSON observed that once reservations to procedures were
adm tted, the overall procedural balance woul d be destroyed.

80. M. ALVAREZ VITA expressed his opposition to the deletion of draft
article 15 and suggested that a vote should be taken on the issue. The
Committee should not be swayed by political considerations.

81. M. SIMVA said he recognized that there were a number of political

consi derations both in favour of and against the possibility of entering
reservations. However, certain provisions of international human rights |aw
al so needed to be taken into account. As he had nentioned earlier, they had
found perhaps their clearest expression in General Conment 24, adopted by the
Human Ri ghts Conmittee in Novenber 1994, paragraph 14 of which stated that the
Conmi ttee considered that reservations relating to the required procedures
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under the first Optional Protocol would not be conpatible with its object and
purpose. Substantive obligations m ght be the subject of an opting-out
procedure. He would be ready to accept a conpronm se sol ution

82. The CHAI RPERSON observed that the Committee had two basic options. The
first was to indicate explicitly that some nenbers felt strongly that there
shoul d be no reservations, while others insisted that provision for them
shoul d be made. A further exposition of both positions could be provided.

Al ternatively, the Commttee could agree that draft article 15 would not be

i ncl uded, but would add a note to the effect that if the Conmm ssion on Human
Ri ghts did not provide for opting-out, it would be appropriate for it to
consi der the possibility of |odging reservations.

83. M. AHMED said that he could accept either arrangenent.

84. M. ALVAREZ VI TA asked the Chairperson whether the reading of all the
precedi ng section of the draft optional protocol would suggest to him in his
capacity as a jurist, that the text had been drawn up by a body of politicians
or by a commttee of experts.

85. The CHAI RPERSON replied that unfortunately the Conmittee was mirroring
the current state of international human rights |aw, which had led to no

concl usi on being adopted on the natter of reservations in, for instance, the
Convention on the Rights of the Child or the Convention on the Elimnation of
All Forms of Discrimnation against Winen. In fact, the nunber of
reservations | odged had been far |arger than expected by the vast majority of
international |awers. The general failure to address the issue or to provide
any procedure by which the acceptability or non-acceptability of reservations
could be established had | eft the whole situation in dreadful confusion. That
was one reason why the International Law Conmi ssion was currently considering
the i ssue and why the Human Rights Commrittee had felt it necessary to adopt
its general coment indicating that States had to mnimze the nunber of
reservations they entered and that procedural reservations were not
acceptable. Al in all, it would be better for the Commttee on Economc
Social and Cultural Rights not to take a strong stand; instead, it could
indicate that different views had been expressed in the Committee and then
note that if the Conm ssion on Human Ri ghts opted for the conprehensive
approach, it mght wish to consider the possibility of reservations being

| odged. If he heard no objection, he would take it that the Conmttee agreed
to follow that course, in which case he would draft a text along those |ines.

86. It was so deci ded.

87. M. SIMVA, referring to draft article 17, pointed out that the period
for a denunciation to take effect was one year, instead of the three months
provided for in the first Optional Protocol. That was, in his view, an

i mprovenent .
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Par agr aphs 45 and 46 (art. 5)

88. The CHAI RPERSON recalled that the final text of the first paragraph of
draft article 5 (para. 46) had still to be decided. He read out the
alternative wording prepared by M. Ahned and M. Rattray:

“I1f, at any tine after the receipt of a comunication and before a
determ nation on the nmerits has been reached, a prelimnary study gives
rise to a reasonabl e apprehension that the allegations, if established,
could lead to irreparable harm the Conmittee may request the State
party concerned to take such interimmeasures as may be necessary to
avoi d such irreparable harm”

89. The proposed text was adopt ed.

Par agraphs 39 and 40 (art. 2)

90. The CHAI RPERSON sai d that another issue still outstanding concerned
whet her third parties could act on behalf of alleged victins, with no

requi renent of authorization; whether they needed to be authorized to do so;
or whether they needed to be explicitly or officially authorized to do so.

91. M. SIMVA said that he preferred the first option, in which no nention
woul d be made of authorization and where the decision as to the degree of
formalization required would be left to the rules of procedure and further
practices of the Conmttee. The Human Ri ghts Conmittee had consistently
interpreted article 1 of the first Optional Protocol to acconmpdate the
situation where a group or another person acted on behalf of the direct
victim For the present Conmittee to include a reference to persons
“authorized to act on behalf of” the alleged victimwould run counter to the
practice of the Human Rights Committee. |In actual fact, the victimcould act
for hinself before the Commttee, or through a | awer, or another person could
act on his behalf. However, the issue was not whether or not the alleged
victimcould be represented by a | awyer but whet her another individual or
group could act on his behalf. There would certainly be cases where form
aut horization could not be obtained, and provision should be nmade for them

92. The CHAI RPERSON i nquired whether the Conmittee could accept the wording
“acting on behalf of”. It clearly wanted third parties to act, but it also
wanted the right to act to be restricted to third parties that could
denonstrate in some way that they were acting on behalf - and in the interests
- of the alleged victim The problemwas to find a single word that woul d

i ndicate the nature of that |inkage. The word “authorized” would inpose too
hi gh a burden of proof. The difficulty m ght be overcone if the Comrittee, in
an explanatory note, clearly indicated that it would expect any third party to
denonstrate that it was acting on behalf of the alleged victim He hoped that
M. Ahmed woul d be able to accept that solution

93. M. AHMED said that he was in favour of using the word “authorized” or
the word “designated” in order to avoid a situation in which an individual or
group could cone before the Conmttee and nake a cl ai m agai nst a Gover nnent
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wi t hout the alleged victimknow ng anything about it. There nust be enough
evi dence that the third party was, in fact, acting with the know edge and
consent of the alleged victim O herwi se chaos would result.

94. The CHAI RPERSON poi nted out that the need for a person to be

“desi gnated” or “authorized” inposed a |egal requirenment which would

i ncapacitate a person who was not allowed to comunicate freely with the
outside world. He asked M. Ahned whether he woul d accept the words “acting
on behalf of”, if it was indicated in an explanatory note that there nust be a
reason to believe that the group or person acting on behalf of the alleged
victimwas doing so with the latter's know edge and consent.

95. M. AHMED said that he was prepared to conpromi se on the issue so as not
to obstruct the Conmittee's work

96. The CHAI RPERSON suggested that the Conmmittee should conclude its
consideration of the draft optional protocol at a |later neeting.

The neeting rose at 1.05 p. m




