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COLEPXAHUE

Yacms nepsan. [loknap Komicomm o ee exerogHol cecom;
3aMeyarmn 1 pelueHna

NBAOLUATL BOCbMAA CECCUA (1995 roa)

A

Hoknag Komicevm Opranmaaumi O6beguHeHHbIX Hawit no npasy MexpyHapogHoi TOProenv
0 pabore ee feafuUaTe BOCLMON Cecoum (BeHa, 2-26 Man 1995 ropa) (A/50/1 7)

KorcbepeHiuma Oprammsaim OBveamHeHHbx Haumii ro TOProBfe U passuTVio: BhIJEPXKa U3 Aoknaaa
Coseta no Toprosne 1 pasentiio o pabote MepBoi YacT1 ero Copok BTOPOIN Ceceun (TD/B/42(1)/18(Vol.l))

leHepanbHan Accambnen: poknap Komiconm Oprarmsauym O6bepnHeHHbIX Hauuil no npasy

MEeX[yHapoHoi TOprosnn o paboTe ee ABAALATL CEOBMON ceccum: Aoknag Llectoro komiteta
(A/50/640 u Corr.1)

Yacm, sropan. Uccneposarma n BoKNaabl Mo KOHKPETHLIM TeMaM

l. HESABUCUMbIE TAPAHTVM 11 PE3EPBHBIE AKKPELOWTVBbI

A.

Doknag Paboueit rpyninbl no mMexayHapogaHoii FOroBOPHOIT MpakTiike 0 paboTe ee ABaAUATL BTOPON
ceccum (BeHa, 19-30 centabpa 1994 ropa) (A/CN.9/405)

Pabounit gokymenr, npeacTasneqHbii Paboueit rpynne no mexayHapoaHoi OroBopHoOM
NPaKTVKe Ha ee NBAAUATL BTOPOI CECCUM: HE3ABUCHMBIE FaPaHTUM 1t pe3epBHbie

aKKpeaWTUBE!. 33HOBO NMepecMoTpeHHbIe CTaTbi NPOeKTa KOHBEHLMM: 3anmcka Cekpetapuara
(A/CN.9/WG.II'WP.83)

Doknap PaGoueit rpynnsl no MexayHapogHom AoroeopHoit Npaktke o pabote
ee aBafuath TpeTbeit cecom (Hulo-Mopk, 9-20 AHBapA 1995 ropa) (A/CN.9/408)

FIpOEKT KOHBEHUMN O HE3ABUCUMBIX TapaHTUAX 1 Pe3epBHbIX aKKpeuTUBAX: 3arnmcka
Cekpetapuiata: NpOeKT 3aKMOUUTENbHBIX NONOXEHMI anA NPOeKTa KOHBEHLIMMN
O HE3aBUCMBIX rapaHTMAX 1 Pe3epBHbIX akkpeauTMeax (A/CN.9/411)

i BNEKTPOHHbIA OEMEH FIAHHBIMA

A.

Hoknap PaBoueit rpynnbl Mo 3nekTpoHHOMY obmeHy mamHbiMM 0 paboTe ee ppafuaTh
BOCbMON ceccum (BeHa, 3-14 okTabpa 1994 rona) (A/CN.9/406)

PaGounin fokymeHT, npepctasnenHslit PaGoueit rpyane no 3NEKTPOHHOMY OBMeHY OaHHbLIMU

Ha ee ABaAUATL BOCLMOI CEcoMm: HOBLI MEPECMOTPEHHbIA NPOEKT TUMOBLIX 3aKOHOQATEAbHBIX
FONOXEHWIA MO MPaBOBbLIM acneKTam 3NEKTPOHHOro obmera AaHHbIMA (DLM) 1 cooTBeTCTBYIOLLUM
Cpeficteam nepefaqn faHHbix: ctatbi 1-10: 3armcka Cekpetapuata (A/CN.9/WG.IV/WP .62)

Hoknag, Pa6oueit rpyninel no 3neKTpoHHOMy OBMeHY faHHbIMA O paboTe ee mBafuaTL HEBATON
cecevm (Hito-Wopk, 27 depansa - 10 mapta 1995 ropa) (A/CN.9/407)

PaBouve nokymeHTsi, NpepcTasnenHsie Paboueit rpynne no 3NEKTPOHHOMY OBMeHy AaHHbIMA
Ha ee OBaguaTh LEBATON cecoum

1. lMpoekT pykosopcTBa ro NpuHATUIO TUNosoro sakoHa IOHCUTPAN o NpaBoBbIX acneKTax

3NeKTPOHHOro obmera aaHHsIMA (3LM) 1 COOTBETCTBYIOLLIX CPeacTBax nepefaun
TOproeeix AaHHbIX: 3arvcka Cekpetapuata (A/CN.9/WG.IV/WP.64)
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BBELJEHUE

HacToAWwKiA Tom ABnAeTCA ABAfIUATL WECTbIM B cepunt Exeronrnkos Komvcoum Opranmsatmm
O6beguHerHbix Haumit no npasy MexayHapogHoi Toproeny (IOHCUTPAIN)'".

Hacroawmi Tom cocTouT U3 Tpex uactei. B yacTn nepsoii copepxarca poknag Komiccuu o
paboTe ee ABapUaTh BOCLMON CECOMM, COCTOABLUENCA B Helo-Mopke 2-26 man 1995 rona, a Takxe
peLLeHnA, NprHATLIE NO 3ToMy Aoknagy KoxdepeHunei Opraqvaaumn O6beamuHerHbIx Hauwiino TOprosne
n passmtuio (IOHKTAL) u FexepansHon Accambneein.

B yacm BTOpOi BOCMPOM3BOANTCA GONBLUMHCTBO [OKYMEHTOB, PACCMOTPEHHBIX Ha ABAOLATH
BOCEMOiA ceccmn Komieonn. 31 BOKyMeHTs! BKMIOUaIOT BoKnambl pabounx rpynn Komncouu, a Takxe
nocneposanvA, [oKNaakl v 3armcky NeHepansHoro cexpetapA u Cekpetapuata. B 3Ty uacTb Takxe
BKMOUeHb! 136panHbie paboune [OKYMEHTbI, KOTOPbie paccMaTpvBanMCh PaBouMMA rpynnamm.

B uyacm Tpertbeit cogepxarcR NpoeKT KoWBeuumn OpraHusaLmm OBbefvHeHHsix Hauuit o
HE3aBUCUMBIX rapaHTUAX W Pe3ePBHEIX aKKPeaMTUBAX U NPOBKT TUMoBOro 3akoHa KOHCUTPAN o npaposbIx
acrieKTax neKkTpOHHOro ofiMeHa AaHHLIMA 1 COOTBETCTBYIOLMX CPEHCTBAX Nepefaus LaHHbIX,
Bubnuorpadia nocnegHx paboT, KacaloUWXCA AEATensHoCTU Komicomn, repeveHb [HOKYMEHTOSB,
HaXOAMBLLIXCA Ha pacCMOTPeH KoMiccun Ha ee ABapuaTh BOCLMOM CECCHM, 1 NepeyeHh JOKYMEHTOB,
Kacalowwmxea pabotsl Komicenn 1 BocnpounsseneHHsix 8 NpedbiayLLmMx ToMax Exerognvixa.

UNCITRAL secretariat
Vienna Intemational Centre
P.O. Box 500, A-1400 Vienna, Austria
Telephone: 43-1-213454060 Telex: 135612 Telefax: 43-1-21345-5813

1110 HacToALero spemerm Buinu ony6nvkosakbl cnegyiowwue Toma ExerogHika Komucoun OpranvsaLym
OfbefiuHetbix Hauii 1o NpaBy MeXAYHAPOLHOM TOProBAm (Aanee CoKPaLLEHHO HasLIBAETCA ExeroaHvk [roa]):

Vsgarwe
OpraHysauim O6vepuHeHHsIX Hauwin

Tom OxsaTniBaemble rogel B Npodaxe nop N¢
1 1968-1970 R71.V.1
1 1971 R72.V.4
1] 1972 R.73.V.6
Il Suppl. 1972 R.73.V.9
v 1973 R.74.V.3
v 1974 R75.v.2
VI 1975 R.76.V.5
Vi 1976 R.77.V.1
Vil 1977 R.78.V.7
X 1978 R.80.V.8
X 1979 R81.v.2
X 1980 R.81.V.8
Xil 1981 R.82.V.6
X 1982 R.84.V.5
X 1983 R.85.V.3
XV 1984 R.86.V.2
XVi 1985 R87.V4
XVii 1986 R.88.V.4
Xviy 1987 R.89.V.4
X1X 1988 R.89.v.8
XX 1989 R.80.V.9
XX 1990 R91.V.6
XXn 1991 . R93.v.2
XXiH 1992 R.94.v.7
XXIV 1993 R.94.V.16

XXV 1994 R.95.V.20
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Mpunoxenna

L MpoekT KoHeeHuw Opraxuaalit OBbeanHerHbIX Hauin 0 He3aBUCUMLIX TapaHTUAX U PE3ePBHbIX
akkpeguTvBax

. MpoekT TMroBoro 3akoxa IOHCUTPAS o NpasoBsix acnekTax INeKTPoHHoro obmeHa faHHbIMA U1
COOTBETCTBYIOLLMX CPEACTBaX nepefaun QarHbIX

. MepeueHL OOKyMeHTOB, NpeAcTaBneHHbX Komuceum Ha ee OBapuaTth BOCLMON Ceceumm

BBEOEHUE

1. B Hactosuwem noknage Komuceun OpraHusaumm ObbeguHerHbIX Hauui no npasy MexXHnyHapoaHoOu Toprosni ocseLLaeTca
pabora gBaguaTth BocbMoi ceccun Komuceun, npoxopueluen B Bere co 2 ro 26 mas 1995 roaa.

2. B coorsetcteuu ¢ pesoniouvent 2205 (XXI) MeHepanbHoih Accambrnen ot 17 pekabpa 1966 roga HactoAlwmi goknan
npegcraenseTca Accambnee, a Takxe gna sameuannit Kondeperumm Oprarnsauym ObbeanHeHHbIx Haunino Toproene n passuinio
(IOHKTAD).

I. OPFTAHU3ALINA PABOTbI CECCUN
A. Ortxpbrmwe ceccumn

3. [Osanuath BocsMas ceccua Komvconm Oprarmsaiym O6beauHenrHbix Hawmin no nipasy mexayHapopHoi Toproenv (l(OHCUTPAR)
Hauana csolo paboty 2 mans 1995 roga. Ceccuio OTKpbiN 3amecTuTtent [eHepanbHOro cekpeTapAa Mo MPaBOBbLIM BOMPOCaM,
lOpuckoHcynbT r-H Xane Kopenn.

B. UYneHcxmia cOCTaB v y4aCcTHIKM

4. KowmuccuAa 6bina yupexgeHa pesonioumen 2205 (XXI) TeHepansHon Accambnen B coctaee 29 rocynapcts, n3bupaembix
Accambneeii. MpuHAag pesonioumio 3108 (XXVIN) o1 12 pekabpa 1973 roga, FeHepansHaa Accambnes paclumMpuna YneHcK1ii cocTas
Komucemn ¢ 29 o 36 rocymapcTs. B HacToAwee BpeMA uneHamn Komucconm, 13bpaHHbim 4 Hoabpa 1991 roga u 28 Horbpa
1994 ropa, ABAAIOTCA CeJyIoLLMe rocyAapCcTBa, CPOK MOMHOMOUMINKOTOPbIX UCTEKaEeT BHOCNe QHWA AeHb, TPe ALISCTBYIOLLMIA Havany
exerofHo7 ceccun Kommeenm B ykasaHHoM ropy':

AsctpanuA (2001 rog), Aectpua (1998 rofl), Anxup (2001 rog), ApreHtuHa (1998 rop), bonrapua (2001 ron), boTtceana
(2001 rog), bpasvnua (2001 rog), Berrpua (1998 rop), Fepmanua (2001 rog), Ervnet (2001 rop), UHaus (1998 rog), Upax
(Mcnamckan Pecrybnivka) (1998 rofl), icnama (1998 rog), Uranus (1998 rop), KamepyH(2001 rof), Kerva (1998 rom), Kutai
(2001 rom), Mekevka (2001 rog), Hrepua (2001 rog), O6vepuHerHan Pecrybrika TansaHua (1998 rog), Monsiua (1998 rop),
Pocouitckan depepauma (2001 rop), Caygosckaa Apasua (1998 rop), Cunranyp (2001 rop), Cnosakua (1998 rog),
CoepnmHenHoe KoponescTeo BennkobpuTaHum n Ceseproi MpnaHaum (2001 rog), CoeavHennble LLitatet Avepukn (1998 rog),
CynaH (1998 ron), Taunaxn (1998 rog), Yranga (1998 rog), Ypyreai (1998 rog), dunnasgma (2001 rop), $paHuma
(2001 rog), Ynm (1998 ron), Sxeanop (1998 rog) u Anoxma (2001 rog).

5. Ha cecevm 6uinn npegcTasnetsl Bee YneHbl Komuceuu, 3a nckniovernem botesatbl, ErvnTa, Kamepyra, Kerim, ObbeHEHHON
Pecnybrmkn TaHzaHna u Cnoeakyu.

'CornacHo pesonioumn 2205 (XXI) TeHepansHoi Accambrien, urieHs! KoMMCCHy M3BUpaIoTeA Ha LLIeCTUNETHAR CPOK. M3 HbiHeluHero cocTasa 19 unexos 6binu
u3bparbl Accambneeil Ha ee COPOK LUECTON ceccum 4 HoRbpAa 1991 ropga (petuenue 46/309), a 17 - Ha ee COPOK AEBATON ceccun 28 HoabpA 1994 rona
(pewenre 49/315). CornacHo pesoniolm 31/99 oT 15 gexabpa 1976 rofa, CPOK NONHOMOUMIA uneHoB, M3bpaHkbIx Accambreell Ha COPOK LIECTON CeceuM,
ucTeKaeT B MOCAEAHUA AeHb, NPeQLIECTBYIOWMA OTKPLITUIO TPMALATS Nepsoil ceccum Komucenm B 1998 rogly, a Cpok MONHOMOUMA 4AEHOB, U3BPaHHbIX Ha COPOK
[NeBATON Ceccuy, UCTeKaeT B NOCNeRHUiA AeHsb, NPeALLECTBYIOWMA OTKPLITUIO TPUALIATL YeTBEpTON ouepeHoN exeroaHon cecevm Komricewm B 2001 roay.




Yacts nepean. [loxnazy KOMicCm 0 ee eXerofiHol Cocoist,  3aMenalmst U peLicHn 5

6.  Haceccun npucyrcTBosanu Habniopateny ot cnedyioLmx rocypapcTe: AHronsl, benapycu, Benbrim, BocHum v Mepuerosubl,
BeHecyanbi, FaboHa, Mpeumu, OaHu, UHpoHeaun, Mopaannm, Upaka, Viemera, Kanappl, Konyméum, KyseiiTa, Mapokko, MoHako,
MbsHMmbl, Hupepnawpos, Makvctawa, Maparsas, Mepy, Moptyranuy, Pecny6nukn Kopew, Pymbiin, CeasvneHna, CeaTteiiuero
MNpecTona, TyHnca, Typuwu, YkpauHbl, Xopeatum, Yewuckoi Pecnybnmkm, Liiseiiuapum u Wseuum.

7. Ha ceccum npucyTcTBOBany Takxe Habnonartenm oT crnenyiowmvx MexnyHapooHbix opraHM3aumi;

a)

b)

obrann3atii cucTemsl OpraHmaauim O6beguHeHHsix Haupii: Opraqmsaums O6begyHeHHbIX HaLmil no npoMbILLeHHOMY
passutuio (KOHUOO);

MexXnpaBnTentcTBeHHble opraHusaimn: Adpo-asuaTckuin KOHCYNbTaTUBHO-NPaBoBOiA komuteT (AAKIMK); Taarckas
KOH(EpEeHLIMA MO MeXAyHapOAHOMY YacTHoMy rpasy; flura apabokux rocynapcts; MeXayHapomHblit MHCTUTYT No
yHUcbmKaumm vacTHoro npasa (MAYUN);

Opyrve MexayHapoaHble opratusatmm: Apabekas accounaumsa ro MexayHapogHomy apbutpaxy (AAMA); BamioBckan
temepaumA EBponeinckoro coiosa; KaupCkuii pervoHanbHbil LUEHTP N0 MeXAyHapomHOMy TOProsoMy apBuTpaxy;
NatuHoamepnkaHcKan rpynna pyUcToB No npasy MexpyHaponHoi Toproemm (FPYMAKU); MexamepukaHckas KOMACCUA
no Toprosomy apbutpaxy (MKTA); MexayHapogHas accoumaLma KoHCynbTaHTos Mo BONpOcaM HENnaTeXecrnocobHoCTH
(MHCOI); MexpyrapogHaa Toprosas nanata (MTF1); MexayHapoaHbiii COBET 10 TOProsoMy ap&uTpaxy (MCTA);
MexnayHapopHbit cornacutenbHbIA 1 apGuTpaxHbiit cyn Mepkocyp (MCACM); MexayHaponHbiii COI03 afBOKATOB,

C. Buibopbl SONKHOCTHBIX ALY

8.  Komucena nsbpana cnegylowyx SOMKHOCTHLIX UL

[pencenarens: r-H Fox Mxau Yenr (CuHranyp)

3amecturenv Mpegcenarena: r-H MaeaH Mpudppur, K.A. (Asctpanus)

r-H Xoce Mapua ABackans Camopa (Mekcuka)
r-4 Tapeyw llypckuin (Monblua)

Hoknaguuk: r-+ [Oxosed ®pen bocca (Yranpa)

D. TNMoeectka gHA

9.  Ha ceoem 547-m 3acenanun 2 maa 1995 roga Komucons yTeepavna cnegyioLlyio NMoBecTKy GHA Cecoum:

© N A BN

10.
11.
12.
13.
14.
15.

OTKpbiTWE cecoum

Bbi6opb! [OAKHOCTHBLIX AULL

YTsepxpeHve noBecTku OHA

MpOeKT KOHBEHLIMM O HE3ABUCKUMBIX rapaHTVIAX U Pe3epBHLIX aKKpearTIBaX

ONeKTPOHHLIA 0BMEH AaHHbIMA: NPOEKT TUMOBOro 3aKoHa

MexayHapoaHbii TOProBbid apbTpax: NPOEKT KOMMEHTapuUeB No opraHn3alumi apbuTpaxHoro pasbuparenscrea
PuHaHcupoBaHne NebUTOPCKOM 3a0MKEHHOCTU: YCTYMKa 4ebUTOPCKON 3a00MNXEeHHOCTH

BoamoxHan Gyaylian pabota: TPaHCrpaHUUHaA HemnmaTexecnocobHOCTb; MPOEKTLl "CTPOMTENLCTEO-3KCAMyaTaumeA-
nepepava"; HabmogeHve 3a ocyllecTerieHneM Helo-Mopkekoit koHeeHLm 1958 rona

MpeuepnexTHoe npaso no tekctam IOHCUTPAR (MATIO)
MoparoToBka KagpoB U OKa3aH1e MOMOLLIM

Craryc 1 copeiicTare NpuHATUIO NPaBoBbix TekcTos KOHCUTPARN
Pesoniouymn MevepansHoil Accambnen o pabote Komuccum
Mpoune sonpockt

Cpoku 1 mecTo npoeefieHA ByOyLUMX COBeLLaHNA
YTBepxaerHue goknapa Komuceuu,

E. Yeepxgeme pnoknaga

10. Haceonx 580, 581 1 582-M 3aceparuax 24, 25 v 26 man 1995 roga KOMUCCUA KOHCEHCYCOM yTBepauna HAaCTOALLMIA AoKAaM.

szIGOpH MNpencenarena nposopunnck Ha 547-m 3acenaqny 2 Mas 1995 ropa, exibopbi 3aMecTutened Mpepcenatens - Ha 571-M 3aceaHun 18 maa 1985
ropa v Ha 574-m 3acenarni 19 man 1995 ropa, a floknapuvka - Ha 566-M 3aceparn 15 Mas 1995 roga. B cooTBeTCTBMM C peLeHuen, NPUHATLIM Komuccueit
Ha ee nepsoy ceccum, Komuceun usbupaeT Tpex samectureneit Mpeacenarena ¢ TakuM pacueToM, uTobel oHu BMecTe ¢ [peacenarenem v QOKNAAUMKOM
NPeacTasnany B Npesnguyme Kommucoun Kaxayo 13 NATH rpynn rocynapcTs, NepewicnerHbix B NyHKTe 1 pasgena It pesoniousn 2205 (XXI) MeHepanbHoiA
Accambnen (cM. Aoknaa Komncens Oprakusalym OBbefHenHbx Haumit no npasy MexayHapofHoi Toproenu o pabote ee nepsoi ceccun, OuumansHele

oTueThi leHepansHoi Accambnew, gsanuiaTe TpeTeA cecomnn, fononHerue NO_16 (A/7216), nyHkT 14 (Exeroptnk Komceun Oprakmsauv OBbeamHeHHbixX Hauwi

1o Mpagy Mex[1yHapofHow Toprosnu, Tom I: 1968-1970 rodel, (M3panme OpraHisaumm OBGbeauHeHHsix Hauui, B npogaxe nop N2 R.71.V.1, uacTs sTOpas, |, A))
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Il. MPOEKT KOHBEHUMK O HE3ABUCUMbIX TAPAHTUAX U
PE3EPBHbLIX AKKPEOWUTMBAX

A. Beeperue

11. Bo ucronHeHne petdeHns, ripuksToro Kommccuell Ha ee fsapiuath nepeoit ceccvm B 1988 roay®, Pabouas rpynna rno
MeXOyHapoaHOR AOrOBOPHOM NPaKTUKe NOCBATMNA CBOIO [BEeHAMLATYIO CECCUIO PACCMOTPEHMIO MPOeKTa YHUULIMPOBAHHBIX NpaBn
0 rapaHTUax, NoAroToBneHHoro MexayHaposiHoit Toproeoi nanartoit (MTIT), a Takxe U3yueHUIO BONPOCa O LienecoobpasHocT U
BO3MOXHOCTU NpoBefieHvs B Bynyuiem Kakoi-nnbo pabotbl no obecrieueHmio Bonbluero eanHoobpasua 3akoHOOATENLCTEBA B
OTHOWEHW TapaHTUii U pe3epBHbIX akkpeguTMBoe. Pabouas rpynna pekomeHpgoBana HauaTh paGoTy Mo MOAroToBke
YHADULMPOBAHHOIO 3aKOHa B hopMe IMBO TUNOBOTO 3aKOHa, NMBO KOHBEeHLMM.

12. Ha ceoei gsanuath BTopoit cecoun B 1989 rogy Komnecus cornacunacs ¢ 310l pekoMeHpawmen®. TpuraguaTan - geanuarts
TpeTtbA ceccm Pabouen rpynnel Bbin NOCBALLEHB! NOLIOTOBKE YHUULMPOBAKHOrO 3aKoHa ([oknagkl 0 paboTe 3TMx ceccuit
cm. A/CN.9/330, A/CN.9/342, A/CN.9/345, A/CN.9/358, A/CN.9/361, A/CN.9/372, A/CN.9/374, A/CN.9/388, A/CN.9/391, A/CN.9/405
u A/CN.9/408). 3ta paboTta nposopunack Ha ocHoBe NoaroToeneHHLIx CekpeTapuaToMm cnpasouHbiX paboumx [OKYMEHTOB no
BOMpOCcaM, KoTopble Mormu Bbl BbITh BKAIOUEHB B YHUULIMPOBAHHLIA 3aKOH. BbiNW, B UACTHOCTW, MOArOTOBNEHBLI cneayioLme
cnpasouHble gokymerTsl: A/CN.O/WG.II/WP.63 (npepeaputentHbie 3aMeuaHnA B OTHOLWEHUM pa3pabotki YHUUUMPOBAHHOTO
3akoHopartensctea); A/CN.9/WG.II/WP .65 (ocHoeHasn cchepa NpUMeHeHUs, aBTOHOMUA CTOPOHY ee npeaens, Mpasina TONKOBaHUA);
A/CN.9/WG.II/WP.68 (sHeceHvie nonpasok, Nepegava npas, UcTeueHue cpoka AencTsvA M obA3aTenbCTBa rapaHTa); a Takxe
A/CN.9/WG.II/WP.70 n A/CN.9/WG.II/WP.71 (0bmaH 1 gpyrye BospaxeHUa NpOTUB nnarexa, cynebHsie sanpeTsi U ppyrue
cynebHbie Mepbl, KONAN3VA HOPM NpaBa W opUCOMKUMA). [1POoeKTbI CTaTeRl YHUDULMPOBAHHOTO 3aKOHA, KOTOPLIA, MO PeLLeHuIo
Pabouei rpynmbl, B paboyem BapuaHTe ponxeH Gbib MOQrOTOBAEH B hOpMe MPOEKTa KOHBEHUMM, Bbinn npepcTasneHs!

CekpeTtapnatoM B pokymeHtax A/CN.9/WG.II/WP.67, A/CN.OWG.I/WP.73 u Add.1, A/CN.O/WG.I/WP.76 u Add.1,.

A/CN.9/WG.II/WP.80 nA/CN.9/WG.II/WP.83. PabouaarpynnaTakxe paccmorpenanpeanoxerve CoeguHeHHsix LLITaTos AMepuxu,
KacaloLleecA Npasnn QnA pesepsHbIX akkpeanTneos (A/CN.9/WG.II/WP.77). TekcT npoeKkToB cTaTei KOHBeHLMU, NpeacTaBneHHbIN
Komucenm Paboueit rpynnoit, CofiepxuTca B NpUNOXeHn K Qokymexty A/CN.9/408.

13. Komucens nsbpana r-ma Xaxa lotee (KaHaga) B nuuHOM KauecTee npegceparteneM KomuteTa rnonHoro cocrasa anAa
obcyXaeHNA NPoeKTa KOHBEHLMN.

B. PaccmoTpenme ripoexToB crarei
FMABA |. CHEPA NPUMEHEHUA

Crarba 1. Cdepa npumeHeHua

14. Komucena pacomoTpena cregyiownin TEKCT NpoeKTa cTaTbi:

“1) HacToAwan KoHBeHLMA NPUMEHAGTCA K MeXAyHaponHoMy o6A3aTensCTay, O KOTOPOM FOBOPUTCA B CTATbE 2:

a) ecru KoMmepuecKoe npegnpuatue rapaHTa/amureHTa, B KOTOPOM BbijaHO obazaTtenscrTso, HaxoguTtca B
AOroBapuvBaIOLLIEMCA TOCYyapcTee, U

b) ecm Hopmbl MeXyHapo[HOro HacTHOTO fPasa OTCHINAIOT K Mpasy [OroBapvBaIOLIEroCs FOCYAapcTBa;

ecnv Tonbko 06A3aTensLCTBO He UCKMoUaeT npumeHeHue KoxseHumm.

2) HacroAwan KoHBeHLMA MPUMEHAETCA TaKXe K MeXAyHapopHOMY aKKpemMuTuey, He ABAAIOLIEMYCA PE3epBHbIM
aKKpeaWTVBOM, Cv B HEM MPAMO yKas3aHo, YTO OH MoMapaeT nof AercTene HacToAwen KoHseHUmMM.

3) Monoxenva cTaTein 21 1 22 NPUMEHAIOTCA K MEXAYHapoaHbM 06A3aTensCTBaM, ONPELEeNeHHbIM B CTaTbe 2, He3aBNCUMO
OT TOro, npumeHaeTCA N KoHBEHLMA B KAKOM-NMB0 KOHKPETHOM Cnyuae B COOTBETCTBUM C MYHKTOM 1 HacToAWen cTaTthy.”

15.  UneHbl KoMnceumn 0BMeHANMCHL MHEHUSMU MO BOMPOCY O TOM, CNeAyeT N4 NPUHMMATL PACCMATPUBAEMbI MPOEKT TeKCTa B hopMe
KOHBEHLM 11 B hopmMe TMINOBOro 3aKoHa. B ronb3y NPUHATUA TMNOBOTO 3aKOHa YKa3biBanoch, YTo OH obecneunT rocygapcteam
DOOCTATOUHYIO MWBKOCTb, UTO MO3BOMAMT WM PeWMTb, Kakue MONOXeHVA NPUeMNeMsl ANA BKMIOUEHMA B HaLMoHanbHoe
3aKOHOAATENbCTBO. BbING TAKXe OTMEUEHO, YTO OfHA M3 OCHOBHBIX NPUUKH, NO KoTopbiM Pabouan rpynna pewnna paspabarbisarts
NpoekT B ¢hOpMe KOHBEHLMMW, COCTOANA B TOM, UTO MOMOXEHUA O 10PUCOMKUMM Nyullie OCYLLECTBIATL B PaMKax KOHBEHUM, a
nockonbKy Paboyan rpynria pewmna He BKYATL UX B TEKCT, TO ero criefyeT NpuHATL B (hopMe TUMOBOTO 3aKoHa.

16. BmecTe ¢ TeM LUMPOKYIO MOQGEPXKY nonyuuna pekomengauua Paboueit rpynnbl O MPUHATMM MPOeKTa TekcTa B dopme
KOHBEHUMM. [Ipw 3TOM, B YACTHOCTH, YKa3blBanoCh, UTO TOMBKO B PAMKAX KOHBEHLIMM MOXHO 06ecneunTts fOCTaTOUHbIA YPOBEHb
yHudrKaLmm U e arHoo6pasna, HeoBXoaNMbIA ANA BECNPENATCTBEHHOrO hYHKLMOHNPOBAHWA HE3ABUCUMBIX FapaHTA U Pe3epBHbIX
aKKpepMTUBOB B MexdyHapoaHam mMaclutabe. Mo nosogy rbkocTv Bbino 0TMEeUEHo, UTO NPOeKT TeKCTa YXe npeaycMaTpusaeT

SOdmumansHble oTueTs [eHepanbHoi Accambrien, copox TpeTbA ceccus, LononHeue Ne 17 (A/43/17), nyHKT 25.
“Tam xe, copok yeTsepran ceccua, JoronHerne Ne 17 (A/44/17), nyHKT 244,
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[0CTaTOMHO MBKNI pexuM, NO3BONAIOLLIMIA OTKA3aThCA OT NpUMEHeHUA 6o Bceit KOHBEHUMU B Uenom, Mo ee oToenbHbLIX
nonoxexui. Mocne coctoaslueroca obcyxaeHna Komncena cornacunack NPUHATL MPOEKT TeKCTa B opMe KOHBEHLIMA.

[yHKT 1
MognyHkT (a)

17.  Bbino NPeAnoXeHo U3MeHUTL NOANYHKT (a) NyHKTa 1, ¢ TeM uToBbl OH OXBATHIBAN CRYYaK, B KOTOPbIX rapaHT/3MUTEHT MOXeT
UMETE HECKOMLKO KOMMepUecKUX NpeAnpuATMA. B nopmepxKy 3T0ro MpeioXeHWA yKassiBanoch, UTO B CyWIECTBYIOLEN
OpMyNMPOBKE fiaHHOE MONOXeHWe He yuNTbIBAET Cllyuan, Koraa 0b6A3ATeNbCTBO BbIGAGTCA HE B KOMMEPHYECKOM npeanpuaTn
rapaHTa/amuTeHTa. COOTBETCTBEHHO GbINO NPEANOXeHO U3MEHUTL STOT MOANYHKT creaylowM obpasom:

‘a) ecnn KOMMepueckoe MPeAnpuATUE rapaHTa/MUTEeHTa HaXOOWUTCA B LOrOBAPMBAIOLLEMCA rocygapcrse v ecnu
rapaHT/aMUTEHT umeeT Bonee 0AHOro KOMMEPYECKOro NPeAanpPUATA, KOMMEPUECKOe NPeanpuUATHe, U3 KOTOPOro nocTyrnmno
ykasaHue o Bbifade oBA3aTensCTsa, HAXOAUTCA B AOroBapUBAIOLEMCA FOCYaapcTBe, Umu ...."

18.  OpHaKo 3T0 NPemnoXeHne He ronyuMno [oCTaTouHoM Nopaepxku. o obllemy MHeHWIo, B CyLUecTBYIOLLe chOpMyNUPOBKE
nopnyHKkTa (a) cnoea "8 KOTOPOM BbiAaHo 06A3aTeNnLCTRO" B OCTATOUHOM CTENEHM OXBATLIBAIOT TaKME CAyuau.

19.  Bbin 3aTPOHYT BOMPOC O TOM, He NpepronaraeT M CTaThd 1, UTO CTOPOHLI BYOYT UMETb AMLLL BOSMOXHOCTb COMNALLATLCA C
NpUMeHeHeM N 0TKa3bIBATLCA OT MPUMEHEHNA BCEIN KOHBEHLIMU B LIENOM, BMECTO TOFO UTOBb! MMETb TaKXE BO3MOXHOCTL U3MEHATb
UK NCKMIoYaTL € 0TAeNbHbIE NOMOXeHWA. bbiNo NpeanoXeHo BKIIOUNTL B MPOEKT KOHBEHLMM NONOXEHWE, aHaNorMuHoe cTaTe 6
KoHseHuym Oprammsaumm O6bemHeHHbX Hauuit 0 A0rosopax MexayHapoaHoit Kynmu-Npoaaxu Tosapos ("KoHseHupA OpraHuzauym
OfbepuHeHHbIX Hauuit o Kynne-npopaxe'), KoTopas NpPenocTaENAeT CTOPOHAM TIPaBO OTKA3bIBATHCA OT NpUMeHeHNA BCei
KoHBeHUMM B LLenom unu oThenbHLIX ee 4acTeil. B 0TBeT Bbio yKasaHo, uTo paccMaTpUBaeMoe MonoXeHne B cyulecTByioLLEen
hOPMYNMPOBKE HarpagneHo UCKNIOYUTENLHO Ha PeLLIeHNE BONPOCa 0 BO3MOXHOCTV 0TKa3a OT MPUMEHEHIA BCEro NPOeKTa KOHBEHLMM
B LIeNoM ¥ UTO Chy4an, B KOTOPbIX CTOPOHb! MOTYT OTKA3aThCA AW OTCTYMUTL OT KOHKPETHBIX MONOXEHWN, YKasaHb! B pasviHbIX
CTaTbAX C MOMOLLBIO TaKWX CMOB, Kak "ecnun nHoe He orosopeHo B obasarenscree...".

20. Bwin Takxke nogHAT BONPOC 0 NPaBOBbLIX NOCNEACTBAAX 0TKa3a OT ripuMeHeHUA NPOeKTa KOHBEHLMK ans CTOPOH, nUMeloLUnX
KOMMepYecKoe NpeAnpuATHeE B rocyaapcTae, KOTOPOE NPUMEHAST KOHBEHLIMIO B KAUeCTBE HALMOHANBHOIO 3aKoHa. BbINo BbicKa3aHo
NpeanonoXexHne o0 TOM, YTO B T2KOM criyyae 0TKa3s oT NpUMeHeHNA KOHBEHLMM MOXeT ObiTb niuLleH NpPaKTMYecKoro cMbicna. B oteeT
Ha 3T0 yTBepXAanoch, YTo NPOEKT KOHBEHLIMU HE MOXET PerynMpoBaTh BOMPOC O BO3MOXHbIX lopuguyeckux NocneacTBURX peLlenna
CTOPOH OTKa3aTbCsA OT NpuUMeHeHUa KOHBEeHLN, NOCKOMNbLKY 3T, B YaCTHOCTY, 6y.qu 3aBuceTb OT CYLUEeCTBYOWero NonoxeHua e
Kaxaom gorosapusalowlemMcsa rocynapcrse.

21.  Bbino BHeceHo Npefnoxenxne o6asnTs B KOHLE NYHKTa 1 hOPMYNMPOBKY NPUBINUTENLHO CREOYIOLLIEro COAeXaHna: “um,
B TOM, UTO KacaeTCA OTHOLUEHWI MeXY rapaHTOM/3MATEHTOM U NPUHLMNaNoM/NpUKasofaTtenem, €A 3T CTOPOHbI HE UCKMIOHAIOT
npuMeHerna KoHeeHuuu". Llenb 3TOr0 NPEMNOXeHMA COCTOANA B TOM, uToBbl oBecneuuTs TakoW MOPANOK, MPU KOTOPOM
npuHUMNan/nprkasoparens He GydeT ANMWATLCA 3aLUMTI N0 KOHBEHUMW B CUfly COMMALLEHMA MeX[y rapaHTOM/SMUTEHTOM M
GeHedmLMapOM, NOCKOMbKY Takue MOCMeACTBAA ANA TPETHMX CTOPOH, Kak 6biN0 ykasaHo, npoTueopevaT MopPALKY,
NpenycMaTpreaeMoMy HEKOTOPLIMY NPAaBOBLIMY CUCTEMaMN. 3TO NPEANOXEeH!E He NONYYMno, 0aHAK0, BOCTATOUHON NOAOEePXKH.

22. TipepnoxeHue 06 uameHeHMM CCLINKM Ha OGA3ATENLCTBO BO BBOAHONM hOPMYMMPOBKE NyHKTA 1 MyTeM 3ameHbl Cos

"MexgyHapofHoe 06a3aTensCTBo" CNoBaMu "MeXAyHapoaHsle 06a3aTenseTsa” 6610 NepenaHo Ha paccMmoTpeHne pefaKumMoHHON
rpynne.

MoanyHkT (b)

23. BbiNO BLICKA3AHO MHEHNE O TOM, UTO MOAMNYHKT (b) MOXHO UCKAOUATD, MOCKONLKY OH MPAKTUMECKU HE OKA3bIBAET BINAHUA Ha
BO3MOXHbIE OCHOBAHWUA [AMA MPUMEHeHNA NPOeKTa KOHBEHUMM. 3T0 MHeHWe NOAKpennAnock NPeAnonoXeHUeM O TOM, uTO
onpefieneHne MPUMEHMMOCTU KOHBEHLM Ha OCHOBAHMM HOPM YacTHOTO MEeXOYHapoOHOTO NpaBa HensbexHo npuBepeT K
NPUMEHEHUIO TAKOI Xe KONAU3UOHHOM NPUBASKI, KOTOPAA YXEe YMOMAHYTA B MOANYHKTE (a), 38 UCKNIOUSHUEM TexX cry4aes, Koraa
B CUNy TaKoN NPUBA3KW ByAeT NPM3HABATLCA PELIEHE CTOPOH UCTIONb30BATH NPOEKT KOHBEHLMN B KAYeCTEE NPUMEHUMOro Npaea.
Kak 6bin0 0TMeueHo, AnA Takux criyuaes LienecoobpasHee NoNpoCTy BKMAIOUMTS B MPOSKT KOHBEHLIMU NONOXEHWE, B KOTOPOM NPAMO
MPU3HAETCA NPaBO CTOPOH 3aABNATHL O IPUMEHEHNN NPOEKTa KOHBEHLMU. OTMEYANOoCh TaKXe, UTO TAKOE NONOXEHUE, MO-BUAUMOMY,
Bynet copepxate fiwib yrkasanue Ha To, uTo cydsl ByayT Aenats B MOGOM cnyuae, HE3ABUCUMO OT HAMMUMA UM OTCYTCTBUA TAKOTO
MOMOXEHWA, N UTO NOITOMY OHO, BEPOATHO, HE ABNAETCA HeoBXOoaUMbIM.

24.  OpHako BonbLUMHCTBO YneHos KoMmeeum cumtani, YToNoANyHKT (b)nveet Gonee LUMPOKYIO NOTeHUmMansHyo cdepy HeicTeuA,
KOTOpas He OrpaHuuuBaeTcs MWL Cryuaem sbibopa KOHBEHLMM B KauecTBe MPUMEHUMOro Mpasa, U UTo MO3TOMY ero cregyet
COXpaHUTL, MPUUEM 3TO NO3BOMMT Takxke obecrieunts COOTBETCTBUE C MOAXOAOM, MpUMEeHeHHbIM B KoHeeHLmn OpraHu3aumm
O6beanHeHHbix Haumit o kynne-npoaaxe. OgHako, o obLueMy NpuaHaniio, chepa npuMeHeHMANoaNyHKTa (b) IpoeKTa KOHBEHLMM
OrpaHMUMBAETCA B CUMY TOrO, YTO BTEKCTE - BCTaThAX 21122 - yxe cofepXaTca crieupasnbHblie MONoXeH!A O KoNMUan HOpM Npasa.
Kpome toro, KoMuceua npuHAna K CBeReHNio MHeHWe O TOM, YTo CTaTyC MoamnyHkTa (b) MoxeT BbiTh MepecMOTpeH B CBA3M C
3aKAIUMTENbHDBIM MONOXEHNEM, KACaIOLLMMCA OFOBOPOK K NPOEKTY KOHBEHLMM,

25. C yueTom BhILLEYNOMAHYTbIX pelleHuit Komceus opobpuna copepxaHie myHKTa 1 W nepenana ero Ha paccMoTpeHue
penakLumoHHOU rpynne.

ST
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TyHkT 2

26. bBbINo BLICKA3AHO MHEHWE O LIenecoobpasHOCTY MCKMIOUEHNA NYHKTa 2, KOTOPbLIN NpeaHa3HaueH ANA NPUSHAHWA NPaBa CTOPOH
TOBaPHOr0 aKkKpeauTMea A0roBapuBaThCA O NPUMEHEHUN NPOEKTa KOHBEHLMMN, NOCKONbKY 3TOT NYHKT CO3[aeT PUCK BOZMOXHBIX
HECOOTBETCTBUIA MW MPOTUBOPEUMIA MO OTHOLUEHMIO K CYLLIECTBYIOLIMM NPABOBLIM CTaHQEpTaM W NpakTVKe, 3aKpenneHHbLIM B
YHbuUmMpoBaHHbIX Npasrnaxu o6buanx AnA HOKYMEHTapHbIX akkpeaueos (YO), koTopble Gbiiv paspaboTarst MexayHapogHoi
TOproeon nanaton. bBbina Takxe ebipaxera 06eCNOKOEHHOCTL MO MOBOAY TOro, YTO AAHHOE MOMOXEeHWe B CyLecTBYoLen
(hOPMYNIMPOBKE HEOOCTATOMHO YETKO ONpepenAeT, Ha Kakve UMeHHO BUAbI AOKYMEHTOB PAacrpoCcTpaHAeTcs NonoXeHue o
BO3MOXHOCTH FPUMEHEHUA KOHBEHLWM, 1 YTO B Mobom cnyuae HeT HeobX0gMMOCTY NPAMO NPU3HABATH B MPOEKTE KOHBEHLIMM NPaBo

sbibopa B OTHOLUEHUM NpUMeHeHNA NPoeKTa KOHBEeHUMM K TOBapHbLIM akKpeawuTuBaMm, NOCKONbKY Takoe rnpaeo 6yneT LUMPOKO
Npu3HaBaTbhCAa.

27.  Opwako, Nno obiiemy MHeHMIO uneHos Komuccu, cnegdiyeT coXpaHuTh orpegieneHHoe NonoXeru e, aHanormuHoe nyHKkTy 2. Buino
OTMeYeHo, YTo camo Mo ce6e Npaso CTOPOH TOBAPHOrO aKKpPeaUTUBA BbIBUPATL MPOEKT KOHBEHLMM B KAUECTBE NPUMEHUMOro NpaBa
He CTaBUTCA NOL COMHEHME, MOCKONBKY NPOTUB Hero He GbiNo BLIABUHYTO HUKAKWX BO3paxeHu, Takum o6pasoMm, yctpaHaeTcA
OCHOBHOM MOTEHUMANEHO CTIOPHbIA 3NEMEHT 1 OCTaeTCA MULLIb PELLMTL BOMPOC O TOM, LenecoobpasHo N1 APAMO NPU3HaBaTh 310
npaso 1 KakuM obpasom cnepyeT chOpPMynMPOBATL TAaKOE NOMOXEHUe.

28. B cBA3M ¢ BbIPAXEHHLIMA OTTaCeHNAMM MO NOBOLY BO3MOXHOCTH BO3HIKHOBEHUA NPOTUBOPEUMIA CO CTaHAAPTAMM U NPaKTUKOA,
3aKpenneHtbimv B YO, Gbino ykasaHo, YTO OfHA U3 OCHOBHBIX Liene NpoeKTa KOHBEHLN COCTOUT B COOENCTBIAN NPUMEHEHNIO
CTOPOHaM1 Takvux [OrOBOPHLIX MPasun, Kak YO, B 3Tol cBA3K BbiNo oTMEUeHO, UTO Ha NPOTAXEHUM BCEro npouecca pa3paboTku
NpoeKTa KOHBEHUMM, K KOTOPOMY MPUBNEKanCh HerocpeacTseHHbe yyacTHUkn noprotoeky YO, BaXHEMWMM PyKOBOOALLMM
npuHUMoM Bbino obecnevenmne cornacoBaHHoCcTV NpoekTa ¢ YO B cchepe nx NpUMEHEHUs, a TaKKe YBAXEHMA YCTaHABNMBAGMOro
¥YMNO nopapka. Mo MHeHuio Komuceum, cauneTensCTBoM COBMIOAEHUA B MPOEKTE KOHBEHLMM NPUHLMMA [OrOBOPHON aBTOHOMUM
CTOPOH ABNAGTCA TOT haKT, UTO TEKCT U30bMNyeT cebinkamn Ha cBo6oaYy CTOPOH OTCTYNATL OT PA3NUUHLIX €€ MOMOXEHUA 1 YTo My

BO3HMKHOBEHIN KaKNX-MB0 NPOTUBOPEUMiA OHI MOTYT BbiTh NErKO YCTPaHeHb YTIIOMAHYThiM 06pa30M MPU HAMUMK COOTBETCTBYIOLLENH
BOMW CTOPOH.

29. [anee 660 OTMEHEHO, UTO BO3MOXHOCTL BOSHUKHOBEHNA NPOTUBOPEUNI C [OTOBOPHBIMU [PABUIaMA CBOAUTCA K MUHUMYMY
B CUNy TOrO, UTO OCHOBHAA Liefib MPOEKTa KOHBEHLIMM COCTOUT B PerynMpoBaHiv BOMPOCOB, KOTORbIE He BXOAAT B BO3MOXKYIO Chepy
AEMCTBUA [OrOBOPHBIX MPABMN M B CBA3N C KOTOPLIMY OTCYTCTBUE YHUUKALIM CO3QaET CepbesHbie MpakTMYeckue Npobnems! ans
MeXAyHapOAHON MPaKTUKN NPUMEHeHUA He3aBUCUMbIX rapaHTAl 1 Pe3epBHLIX aKKPeaUTUBOR (B YUaCTHOCTH, TaKWe BOFPOCH), KaK
obecrieyervie MeXgyHapoaHol yHUGMUKaLIMM B OTHOLLEHMM MecTa co3fiaHns 06A3aTENbCTBA U TEX MEp, KOTOpLIe CYAb! MOrfK Bbl
NPpUHUMATL 1A petieHra npobnembl nognora unm anoynotpebnexna npy npegbasnermn Tpebosarmin nnatexa). Kommncena flanee
O0TMETUNA, YTO, MOCKOMbKY MOIYT BO3HUKHYTL COMHEHVMA B OTHOLUEHUM TOro, YTO NPOEKT KOHBEHLMW MOXET TeopeTUdecku
criocofcTeOBaTL APUMEHEHUIO ONPedefieHHoN MPaKkTKW, NpoTmeopevaltein YIO, HeobXoauMO MOMHUTL, UTO BO3MOXHOCTD
MPUMEHEHWA UHOPA MPaKTUK MPAMO NpeaycMaTpuBaeTcs B camux YO, nockonbKy 0auH 13 ocHoBoronaraioumx npuHumnos Yo,

NpUMeHAEeMbIX Ha OCHOBaHWK cornallexra, NpepycMaTpueaeT NPaBo CTOPOH 0TKA3bIBATLCA OT NPpUMEHeHUA nobbix nonoxeHnin YMO
nm NaMeraTb nx.

30. Pelums coXpaHATL MOAOXEHAE O BOMOXHOCTY MPUMEHEHWA KOHBEHLMM B OTHOLLIEHUM TOBapHbIX akkpeauTueos, Kommucena
riepeiuna K obcyxaeHuio Bonpoca o ToM, AOCTATOUHO fit YETKO ONPEeAeNACTCA B 3TOM MONOXEHWM TOT TM LOKYMEHTOB, Ha KOTOpble
OHO BOMKHO pacnpocTpaHATbeA. Mpy atom Bbino ykasaHo, UTo cyulecTeylowlan hopMyrnivpoBka, Lerlb KOTOPOi COCTOAMA B TOM,
4TO6LI OXBATUTh, B UACTHOCTH, TOBAPHBIE aKKPEANTUBLI 683 KOHKPETHOIO yKasaHUA TaKX OKYMEHTOB, Bbina pa3paboTaHa C yueTom
MPU3HaHWA TOro ¢haKTa, YTo BbIPaXEHWA “TOBAPHDBIN aKKPeLMTUB" 1 'Pe3epBHbIN aKKPeQUTUB" HE UMEIOT YHUBEPCAMLHORC NPUMEHEHUA.
CooTsetcTeeHHo Kommceua MpuHAna 4 Nepepana pefakuMOHHOW Fpyrine MpeanoxeHue WCNonb3oeaTh ONpefeneHHyio

¢hopMynMPOBKY, aHANOMUHYI0 hOpMynUPOBKE “MeXAyHapoaHbie aKKpeauTHBb!, HE ABMAIOLLIMECA 0BA3ATENLCTBOM, ONpeeneHHbM
B cTaThe 2".

Oybkr 3

31. Komucena opnobpuna copepxanne nyHKTa 3, B COOTBETCTBAW C KOTOPbIM MOMOXeHWA ctareit 21 1 22 ByayT Kak Takosble
MpUMEHATLCA B MOBoM cnyvae, korna Heobxoaumo caenatb BbIOOP Mexdy 3aKoHaMU Pa3fUUHLIX FrOCYAapCTs B LIeNAX onpeaeneHus
npasa, NPUMEHUMOro K 0BA3aTensLCTBY, HE3aBUCUMMO OT Toro, BydeT M B KOHEUHOM MTOre MPUHATO PeLUeHNe O NPUMEHUMOCTU
npoekTa KoHeeHuK. Kak 6bin0 OTMeueHO, 3TO MONOXKEeHVEe Tem caMbiM YCTaHasnMeaeT 0BA3aTeNbHYI0 HOPMY YaCTHOro
MEXOyHapoQHOro npasa, KOTOPOW HaLNeXWT PYKOBOACTBOBATLCA MpW orpedeneHn NpYMEHMMOro npaea, W Mo3ToMmy ero
HanpaeneHHOCTL He OorpaHuuvBaeTcA NoanyHKToM (b) nyHkta 1. B To xe BpemAa MHomMe uneHbl Komuccum cumtamm, uro
cywiecTsytowlan hopMynMpoBKa He ABNIAETCA [JOCTaTOUHO YeTKon. B uacTHocTU, 6bIN0 yKasaHo Ha BO3MOXHOCTb BO3HUKHOBEHUA
HeonpeneneHHOCT He TONBbKO B CBA3M C CaMor hOPMYMMPOBKOW, HO W B CBA3WM C PACMONOXEHUEM HAHHOTO MONOXEeHUsA o
OTHOLLIEHMIO K MONOXEeHWIO, cofepxatiemyca B nyHkTe 1. YTo KacaeTcsa BOMpoca 0 BO3MOXHLIX PasnuHbIX TONKOBAHWAX Croea
"MexpayHapoaHoe", KOTopoe UCnonb3yeTcs B paccMaTpuBaemMoM NyHKTe 3, B cTaThe 4, a Takke B cTathax 21 1 22, 10 6bIno
BbICKA3aHo MHeHue, uto B KoHBeHLym He crnefyeT BKNapbleaTbh B 3TO CHOBO pasfvuHbii CMbicn, a crnegyeT pacrnpocTpaHUTb
TonKosarwe, NpeaycMaTpusaemoe Bctathe 4, Ha Bee cyvav. C uensio yperynvpoBaHuAa 3aTpoHyThix Bonpocos Komieeua nepegana
MYHKT 3 Ha paccMoTpeHue penakuUMoHHON rpynne.

Cratha 2. ObAzaTenscrso

32. Kommceua paccMoTpena cnepylolnin TeKCT NPoeKTa CTaThu:

TRV R I
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1) Ona ueneit HacToAwleln KonseHLmM 06a3aTensCTBO O3Ha4aeT Hesascumoe OBA3ATENsCTBO, MOA KOTOPbIM 06bMHO
NOHWMAETCA He3aBUCUMAA rapaHTUA UMK Pe3ePBHLIA aKKPeJUTVE 1 KOTOPOE BbifaeTcA GaHKOM 1Ak OpYruM yupexaeHuem unn
LM (‘TapaHTOM/3MUTeHTOM"), yrinaTTb GeHedrLMapy onpeaeneHHyIo Ui oNpeaenMmMyio CyMMy Mo NpocToMy TpeBoBaHuio
MM MO NPEACTaBNeHNIo APYIYX NOKYMEHTOB B COOTBETCTBMM € MIOGLIMM [OKYMEHTAPHLIMMA yCnoBuaMKU obasaTenberTea,
YKa3blBAIOLLMX VAW U3 KOTOPLIX CAeAYET, YTO NNaTex NpUIATaeTeA No NpUIMHE HencnonHeHna Kakoro-nnbo obasarenscTea
UM HacTyMNeHMA UHOro obCToATeNbCTRA, UMK B YNNATy 3a 3aeMHble UMY aBaHCUPOBaHHLIE AeHeXHble CPeacTBa, WM Kak
nnartex B riorawieHve mMo6oik CpOUHON 3aR0MKEHHOCTY NPUHUMNANA/MPUKA30HAaTENA U MHOro MULa.

2) 0OBA3aTenbCTBO MOXET BbiTh BbIQAHO:

a) o npocbbe Uy KHCTPYKUMK KnneHTa ("NpuHLMNana/mpukazonatena®) rapaHTa/aMuTeHTa;

b)  nowuHcTpyKUMM Apyroro 6arka, yupexaeHua i LA ("MHCTPYKTVPYIOLLIEH CTOPOHLI®), ANCTBYIOLLEro no Npockbe
KnveHTa ("NpuHuMnana/npukasopgarens") 3ToN UHCTPYKTUPYIOLLIEI CTOPOHS!; 1N

C) 10 MOPY4EHVIO CaMOro rapaHTa/aMuTeHTa.
3) B obazaTtenbcTBe MOXET NPeAyCMATPUBATLCA MnaTex B Nio6oi dopme, Bkniouas:

a) nnatex B yKasaHHOW BanOTe UMM pacuyeTHOW eanHuue;
b) akuenT nepeeogHOro Bekcena (TpaTTbl);
C) nnaTex Ha OTCPOYEHHOWN OCHOBE;

d) nepepavy OroBopeHHON eauHWLILI CTOUMOCTU.

4) B obaszaTenscree MOXeT OrosapusaThCs, UTo GeHedbULMAPOM ABMAETCA Cam rapaHT/3MUTEHT, Koraa OH AencTeyeT B
nHTEpecax nHoro mua”.

[yHkT 1

33.  Komuccua oTMeTvna, YTo cAoBo ‘ApymX” B hopmMynnmpoBKe "nam No nNpeacTaBneHmio Apyrmx QoKYMeHTOB" npeaHasHadeHo ana
TOro, ytobbl yKasath, uto TpeboBaHMe OOMXHO BbiTb B NOKYMEHTapHON chopMe, ¢ Tem uTobbl nonapate B cihepy MeicTsuA
KOHBeHUMK. Bbino BbICKA3aHO NpeanonoXexye o ToM, UTO APYroi NoAX0oA K peLLeHvio Npobnemst 06A3aTenbLCTs, JOMYCKAIOWNX
YCTHble TpebosaHUA, MOr Bbl COCTOATD B IULLEHAK YCTHBIX TPEBOBAHUMA IOPUOMUSCKON CUMbl HA OCHOBAHUM MOMOXEHVA KOHBEHLMY,
YKa3bBAIOLIEro Ha TO, YTO YCTHble TpeboBaHUA ABNAIOTCA HEQEeNCTBUTENbHLIMA. B CBA3M C 3TMM OTMEYAanoch, UTo, ecnun Takue
obasaTenscTea GynyT BKOUEHD! B Chepy AENCTBUA NPOEKTa KOHBEHUNM, TO B COOTBETCTBAM CO CTaTheil 15 TpeboBaHue [OMXHO
NPEeRBLABNATLCA B (hOpMe, YCTAHOBNEHHOW B CTaThe 7(2), YTO UCKMIOUUT BO3MOXHOCTb NPeObABNEHNA YCTHLIX TpebosaHuit. Tem He
merHee GbiNo 0TAAHO MPEAnoUTeHE COXPaHEHUIO CYLLIECTBYIOLIEN (OPMYNMPOBKY, CNERCTBUMEM KOTOPO ABNASTCA MCKMIOHEHNE
0b6AsaTentCTs, Npeanonaralomx yeTHble TpeGoBaHMA, U3 Chepbl NPUMEHEHUA KOHBEHLMM.

34. Bbl1 NOZHAT BOMPOC O TOM, HE NPUBOJAAT N CAOBA "MO NPOCTOMY TPeBOBAHMIO MM NO MPeACTaBNEHMIO OPYIMX AOKYMEHTOB"
K HeNpPasurbHOMY TONKOBAHUIO, B COOTBETCTBUM C KOTOPLIM NPOEKT KOHBEHLIMU PacrpOCTPaHASTCA TOMLKO Ha cryuyau NpocToro
TpeboBaHnA 1M Ha TpeboBaHMA, OCHOBAHHBIE HA NPEACTasNeH APYrX JOKYMEHTOB, U B TO Xe BPEMA He 0XBaTbiBaeT cryyau,
korpa Tpebosanme cornpoBOXAAETCA APYIUMA yKasaHHLIMU AOKYMEHTaMu. KOMWCCUA pelumna, uto NpennonaraeTcs oXBaTuTh
TpeboBan1a, conpoBoXaaemMble APYIMMA AOKYMEHTaMA, U Nepefana 3T0T BOMPOC Ha PACCMOTPEHUE PefaKLWIOHHOM Fpyrine, ¢ Tem
uToBb! Pa3bACHUTL JaHHOE HamepeHue.

35. bbiflo NPefnoXeHo pasbACHUTb, YTO 06A3ATENbCTBO MOXET BbIAABATLCA MMLLL rAPAHTOM/SMATEHTOM, KOTOPLI MPaBOMOYEH
AenaTb 3TO B COOTBETCTBUM C NPABOM, PETYNMPYIOLLIMM ONEpaLMY rapaHTa/amnTeHTa. OTMeuanock, UTo ecrvi nogobHoe TpebosaHue
6ynet pobasnero, To ero Heobxoaumo GymeT TWATENbHO CchOPMYAMPOBATL, C TEM UTOBbI OHO, BOMPEKM HaMEPEHMAM, He
NPepoCTaBNANO rapaHTy/OMUTEHTY BOSMOXHOCTU 3ALMMLLIATLCA B COOTBETCTBAW C NPOEKTOM KOHBEHLMI CCbIMIKOM HA NpUHLIMA ultra
vires. BmecTe ¢ Tem Gbino BbICKA3aHO NPEAOCTEPEXEHNE B OTHOLIEHM BKNIOHEHUA TAKOro TPeBOBaHMA B MPOSKT KOHBEHLWM, B
4aCTHOCTU B MONOXEHUA, Kacaoumecs cchepbl NPUMEHEHNA, MOCKONbBKY 3TO MOXET NPUBECTY K TOMY, UTO CTOPOHBI BhIHY XOeHb! ByayT
onpefenaTh MONHOMOUMArapaHTa/aMUTeHTa ANA YCTaHOBEHWA TOro, NONaAaeT M Kakoe-nnbo KoHKpeTHoe 06A3aTenNLCTRO B Chepy
AencTena npoekta xoweeHUmn. [Mocne obcyxpeHna Komuccus pelumna COXpaHuTh CYLLLECTBYIOLLYIO (hOPMYNMPOBKY MpoeKTa
KOHBEHLIMK, B KOTOPOI He paccMaTpUBaeTcA BOMPOC O MpaBocnocobHOCTH cTopoH Bpath Ha ceba 06A3aTenscTso.

36.  Bbino npeanoxeHo UCKRIOUNTL CoBa "MNof KOTOPbIM OBbIMHO NOHMMAETCA He3aBUCUMAS FAPaHTUA UMK pe3epsHbIi akkpeauTue"
Ha TOM OCHOBaMWW, UTO NofebHaA bopMyNUPOBKa HE NMPUMEHAETCA B HEKOTOPLIX NPABOBBIX CUCTEMaxX M MOXET rpuBecTU K
BO3HUKHOBEHWIO HEACHOCTU MPU MOMbLITKE 4YEeTKO onpefiennth, Kakne euabl 4OKYMEHTOB npegnonaraeTcA oxXsatuTb B NMPoeKTe
KOHBEHUMW. B oTBeT 6LING yKas3aHo, UTo Lienb JanHov hopMYNUPOBKM - CnocobCTBOBATL PA3bACHEHMIO TOrQ, YTO TOBApHbIe
aKKpeaMTVBbl M OPYTVe QOKYMEHTbI HE3aBMCUMOro 1 06A3aTeNbCTBEHHOTO XapakTepa He OXBaTLIBAIDTCA onpeneneHuemM MoHATHR
"06A3aTeNLCTBO" B CTaTbe 2. Kpome Toro, 0TMeUanock, YTo “cnonb3osaHme Cos "rof KOTopbiM 06bIuHO NOHUMaeTca" obycnosneHo
npobnemamy, ceA3aHHLIMA € BbIPabOTKOM 0bLIEMPUEMNEMOro onpedeneHUs TEPMAHOB "He3aBUCUMan rapaHTUA" 1 "pesepBHbIi
aKKpepuTMB". bBbinv BLIABUHYTH PasnuHble NpeanoxeHua pedakUMoHHOro XapakTepa, ¢ TeM uTobbl YCTPaHUTL MpUUMHL ONA
HecriokoincTea, BbIPaXEHHOTO B CBA3M CO CNOBaMK "NMogl KOTOpbIM 06biuHO foHMMaeTeA". Mpennaranocs, B YaCTHOCTY, 3aMEHUTL
€noBa "rnof KOTopbiM 06bIMHO MOHMMAETCA" TaKo# hopPMYNUPOBKOW, KaK "KOTOPble OBbIMHO UMEHYIOTCA", "KOTOpble U3BECTHbI B
npakt1Ke" unu "koTopble B 0bbI4HON BenoBoi MpakTUke uieHyloTeA". Mocne obcyxgeHna KomMucena peumna 3ameHnTs crosa "nog,
KOTOpbiM 06bIMHO MOHMMAETCA" CNOBaMW "MOM KOTOPbIM B MEXOYHAPOSHON NPaKTVKe NOHAMAaeTCs".
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37. Komuceua couna cofepxaHme nNyHKToe 2, 3 U 4 B LienoM npvemnemMbi.

38. C y4eTOM yroMaHyTbIX BblLLle petieHnid Komucena couna copepxaHqne cTatbit 2 B LeoM rpuemMnemMbIM U Nepeaana aTy CTaThio
Ha pPaccMOTpeHWe pemaKLMoHHON rpynne.

Cratea 3. Hesaeucumocts 0bA3aTensciea

39. Komrccua paccmoTpena cneayiownin TeKCT NpoeKTa craTem:

“OnA uenen HactoAweh KoHeeHuwyt 06A3aTENbCTBO ABNAETCA HE3ABMCMMbIM B CRYYasX, Korpa o6a3aTenbcTeo
raparTa/amutexta nepeg GeHedmumapom He oBycrnoBNMBAETCA HANUUMEM UMW OENCTBUTENLHOCTLIO OCHOBHON cOenky unmn
Kakum-nnbo uHbiM 06A3aTENbCTBOM (BKMIOUAA pe3epBHble aKKPeOWTVEb! UMM HEe3aBUCUMBbIE FapaHTUM, B TOM umcne
10ATBEPXAESHUA U KOHTPrapaHTUK), U KakuM-nuGo YCnoBKeM, He YkasaHHbiM B 0BA3aTeNbCTBE, U KakuM-nnbo By ayLumm
HeonpeAeneHHsIM [eACTBUEM 1N CoBbITUEM, 3@ UCKMOUSHNEM NPeLICTaBeHNA OKYMEHTOB UMk MHOro NolobHoro peicTeuAa
v cobbiTnA B pamkax ceeps! [eATENLHOCTHA rapaxTa/amureHTa”,

40. bBbino sBeipaxeHo HecriokoCTBO B CBA3W C BO3MOXHBIM HECOOTBETCTBUEM MEXAY CTaThel 3, B KOTOPOi B KauecTse 6a3080ro
3neMeHTa He3aBMCUMOCTU npenycMmaTpuBaeTca, uTo 06R3aTenbcTBO HE 3aBUCUT OT AEMCTBUTENSHOCTU OCHOBHOW COEenkW, u
cTarbeit 19(2)(b), BkoTOpoO NpepycMaATPMBAETCA, UTO O/HUM U3 CMYYAEB, BKOTOPLIX TPeGoBaHME He UMEET JOCTATOUHBIX OCHOBaHUA,
ABNAGTCA Cyyan, koraa ocHosHoe 06A3aTeNbCTBO 06LABNEHO HENEeNCTBUTENbHLIM CYFOM. Takoe HECOOTBETCTBUE, Kak OTMEeUanoch,
MOXHO YCTpaHUTb, 06yCnoBMB MprmMeHeHue cTaTbk 3 cobniofeHneM nonoxennin cratsk 19(2)(b). B oTeeT Bbino yKasaHo, Yto Mexay
3TUMW [OBYMA MOMOXEHUAMNA He CYLLeCTBYeT HEeCOOTBETCTBMA, MOCKOMLKY LeNb CTaThk 3 COCTOMT B ONpedeneHn KoHuenumm
He3aBMCUMOCTU ONA Ueneid YyCTaHOBNeHUA TeX AOKYMEHTOB, KOTOpbie NOMagaloT B cepy [ECTBUA NPOEKTA KOHBEHLMM, U 8
pasrpaHuyeHMn Takux o6a3aTenbCTB WM BCTIOMOTraTeflbHbIX [OKYMEHTOB, KOTOpbie HEeMNOCPeOCTBEHHO 3aBUCAT OT HanuuuA u
AeNCTBUTENLHOCTU OCHOBHOrC 06A3aTenbCTBa; B OTAMUAE OT 3TOrO Lienb cTathit 19(2)(b) cocTouT B TOM, yToBbl MO MpUHMHAM
MOLLIEHHUYECTBA NULLINTL IOPUENUECKON CUMbI HEKOTOPbLIE U3 TexX 06A3aTensCTB, KOTOphle NOANAMAIOT 1oL AeNCTBUe MpoekTa
KoHBeHUN. BmecTe ¢ Tem oTMeyanoch, YTo 3To nonoxerue Gbiro Hbl Gonee ACHLIM B cnyuae 3aMeHbi CNoB “He oBycnosnmeaeTcA"
cnosamu “He 3asucnT oT". 3ITO NpeanoxeHre BbINo NPUHATO U NepeaaHo Ha PAcCMOTPeHNe PeaKUMOHHON rpynne.

41. C y4eToM BbiLLieyNOMAHYTLIX peLLeHnin Komucena couna cogepxanve MpoekTa cTathit 3 B LIenoM NpreMneMbiv 1 nepepana
3Ty CTATHIO HA PAcCMOTPeHre penaKLMOHHOM rpynne.

Crartba 4. MexayHapoOHbii xapaktep ob6A3arTenscrea

42. Kowmviccua paccmoTpena creaylowuin TEKCT MpoeKTa cTaTbu:

"1) 0B6A3aTenbCTBO ABAASTCA MEXAYHAPOOHbIM, €CAN yKa3aHHbIe B 06A3aTebCTBE KOMMEPUECKVe NpeanpuaTUA MobbiX ABYX
U3 CREQYIOLWMX UL, HAXOLOATCH B Pa3fMUHLIX rOCYAapCTBax: rapaHT/aMuTeHT, BeHeduumap, npuHUMnan/npukasonarens,
VKCTPYKTUPYIOWAA CTOPOHA, NOATBEPXAAIOLIAA CTOPOHE.

2) [na uenelt NpepbigyLLEro NyHKTa:

a) ecmm s obasarenscrse yKaszaHo 6onee onHoro KOMMEPUECKOro NpennpuATMA OaHHoro nMua, CooTBETCTBYIOLLIUM
KOMMEpUYeCcKnM npeanpuatneM ABRAETCA TO, KOTOpoe nmeert Haunbonee TEeCHYIO CBA3b C 0bA3arenscTEOM;

b) ecnn B obA3aTenbCTBE He YKa3aHO KOMMepueckoe NpefdnpuATMe OJAHHOTO fMLA, HO YKA3aHO €ro MOCTOAHHOoe
MECTOXWUTENLCTBO, 3TO MECTOXMUTENbCTBO CUMTAETCA [OCTATOMHBIM ANA ornpegdeneHns MeXOyHapogHOro xapakrepa
obAsaTenscTea”.

43. bBbino npepnoxeHo ucknuUTe NYHKT 2(b) u, onycTMeB cnosa ... ykazaHxHbie B obA3aTenbcTBe..." B nyHKTe 1, MpuHATL
chOpMYNMPOBKY NMPpUBAU3UTENBHO CREeRYIOLEro COGEepXaHuA;

"1) QBA3aTeNLCTBO ABNAETCA MEXOYHAPOLAHbIM, €CrIM KOMMepUeckne NpeanpyATUA MoBbiX ABYX 13 CreayloumMX ML, HAXOOATCA
B Pa3fvUHLIX FOCYaapCTBaX M eC 3TM NPeQNPUATUA yKasaHsl B 06A3aTensCTBe: rapaHT/amMuteHT, Geredvmap, npuHumnan,
npuKasogartenb, MHCTPYKTUPYIOLLAA CTOPOHA, NOATBEPXAAOWAR CTOpoHa.

2) Ecrm B obsAsaTenscTse ykasaHo Goflee OOHOrO KOMMEPUECKOro MPeArpUATUA [aHHOrO fua, COOTBETCTBYIOLLMM
KOMMEepUecKUM NpeanpuaTUeM ABNAEGTCA TO, KOTOPOe nMeeT Hanbonee TeCHYIO CBA3b ¢ 06A3aTenbCTBOM".

44. Llent npepnaraemoro U3MEHeHWA COCTOUT B TOM, uTODbl NpedycMOTpeTh Npasuno AnA cnyyas, xorpa ofHo unu Gonee
KOMMEPUeCKMX NPEaNPUATUIANPAMO He YKa3aHbl B 06A3aTenscTee, 1, Takum o6pasom, TouHee oTpasuTb bonee 06beKTMBHLIM NOAXOL,
ucrons3yembiid B ctathe 1(2) Konsexuvi Oprarusaummn ObbeanHerHbx Haumin o kynine-npofiaxe. 3710 Npefnoxexue HanpasneHo
Takxe Ha obecneueHve HonbLIe ACHOCTU B TOM crlyuae, korfa B 0basaTenscTee yKasbisaeTcA HenpaennbHOe ¢ 06bEKTUBHON TOUKM
3peHms KoMMmepueckoe npeanpuatie. CylLECTBYIOWMIA TEKCT, KaK OTMeuanocs, NO3BONUT CTOPOHaM BbIBUPaTh KOHBEHUMIO B
KauecTse NPpMMeHMMoro Npasa NyTeM yKasaHuAa HenpasmnbHOro KOMMepUecKoro NpeanpuATUA, MEXAY TeM Kak NooLpATL crenyeT
AL BKMIOUEHWE NPAMBIX YKa3aHW#A Ha Takomn BbIBOP. ITO MpeanoxeHne No3BOMMT TakXKe YCTPaHWTb CCbINKy Ha NOCTORHHOE
MECTOXUTENbCTBO CTOPOH, KOTOPbIE HE UMEIOT "KOMMEPUYECKWX NpeanpuATUiA” Kak TaKoBbIX.
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45. TemHe MeHee BbILUEN3NOXEHHOE NPefioXeHne He NMoNy4Yuno 4ocTaTouHoM noaaepxku. o obLLeMy MHEHHIO, CYLLIECTBYIOUINIA
TEKCT, B COOTBETCTBUWN C KOTOPbIM MEXOAYHAPOAHLIA XapakTep OrpenenseTca Ha OCHOBE MHOPMaLMM, U3NOXEHHON B TEKCTe
AokymeHTa 06 obAsatenscTee, B Gonbluei cTeneHn COOTBETCTBYET AOKYMEHTAPHOMY XapaKTepy U KOHTEKCTY CAenoK, KoTopsie
OXBaueHb! B MPOEKTE KOHBEHLN. OTMEUANOCk, UTO BIR CHENOK, 0XBAYEHHBIX B NPOEKTE KOHBEHLIK, TPpebyeT, UToBbl rapaHT/3MUTEeHT
O3HAKOMUMMCH NULLL C TEKCTOM 0BA3aTENLCTBA, M NO3TOMY OHW OTAIMYAIOTCA OT CAEMOK, OXBaueHHbIX KoHeeHUmen Oprasmsalum
ObbveamHenHbx Haumin o kynne-npopaxe. [loaTomy, Kak oTMeuanoch, B TeKcTe UenecoobpasHell nenonb3osaTth Nooxogm,
aHanormuHbLIn rogxoay, NpuMersemomy B Konserwm Oprasmsatim O6beauHeHHbiX Halyi 0 MexayHapogHbIX fepeBoaHbX BeKcenax
¥ MeXAYHapOAHbIX MPOCTbIX BEKCENAX, B KOTOPO TaKkxke OCHOBHOE BHUMAHIKE YABNAETCA MHbOPMaLIK, coaepXaLuenca B TeKkcTe
AokymeHTa. Kpome TOro, BbILLEUINOXEHHOE NPeaNoXeHWe ABNAETCA CAMLIKOM CMOXHbIM, MOCKOMbKY B COOTBETCTBUAN C HAM

TpebyeTcA yeTaHoBUTL Kak dhaKTUMecKoe, TaK 1 YKasaHHOE KOMMepUecKoe NPeanpuaTue, n B Criyuae HeCoOTBETCTBIR MeXY HAMM
KOHBEHLMA He BypeTr noanexaTs MPUMEHEHUIO.

46. Mocne atoro Kommcena paccmotpena pAf BONPOCOB, KRCAIOLIMXCA NePeUMCceHHbIX 8 MYHKTe 1 KaTeropuil ik, KoMMepueckme
NpeAnpUATUA KOTOPLIX MMEIOT OTHOLLIGHME K onpeaeneHnio MexayHapoHoro xapakrepa obasatensctea. B 0TBeT Ha BOMPOC 0 ToM,
rnouemy HeobXofMMo BKAKOYATL B NepeyeHb B CTaThe 4 MOATBEPXZAIOLLYIO CTOPOHY, €CAY B COOTBETCTBIM CO CTaThei 6 TepMUH
‘rapaHT/sMuTeHT" BKNloUaeT NoATBEPXAAIOLYIO CTopoHy, KoMiceus cocnanack Ha OCHOBaHWA COOTBETCTBYIOLLIEro peLueHna Pabovei
rpynribi v NOATBEpAMNA 3TO pellerie. Pabouas rpynna peLumna BKMNIOUNTB CChINKY Ha NMOATEEPXGAIOLLYIO CTOPOHY U B TO Xe BPEeMA
couna HelenecoobpasHoi TaKyio CCbinky B OTHOLLEHU KOMMEPUECKoro NPeAnpPUATUA KOHTprapaHTa. Pabouyas rpynna otmMeTvina,
UTO B8 TMMMUHOM cnydyae MOATBEPXASHNA rapaHT/aMATEHT u beHeduumap SyayT HaxogUTLCA B pasfMuHbIX CcTpaHax, a
noaTeepxpaowWwan cTopoHa GyneT HaxoOuTLCA B TOM Xe cTpaHe, uTo U GeHeduupap. B OTNMUME OT 3TOF0 rapaHT/3MUTEHT Mo
rapaqim, KoTopan NofKpPeniAeTCA KOHTprapaHTMen, Kak Npasuno, MOXeT HaxoBuTLCA B Tol Xe cTpaHe, uto u Gexeduiumap, u,
TaKUM 06pa3oM, B Cuily BKIIKOUEHNA B MYHKT 1 CCBITKN HA KOMMEPYECKOE MPEANPUATUE KOHTPrapaHTa BHyTPeHHAR rapaHTia Gyaet

TpaHcgopMUpoBaTLCH B MexXayHapoaroe o6asaTenscTBO, Mofnagaloliee Nog [AencTsve mpoekTa koMeeHUmn (A/CN.9/405,
NYHKT 92).

47. B xopfie obcyxpeHna oTMeUanoch Takxke, YTo TePMUHONOIMA, NMPUHATAA B CTaTbe 6 U UCNONb3yeMas B NPOEKTe KOHBEHLMM,
npegycmarpusaeT npumeHenne obulero TepMuHa ‘rapaHT/IMUTEHT', B pe3ynbTaTe Yero rofoXeHUnA, CopepXalume CCbiNKy Ha
rapaHTa/aMUTeHTa, MOryT 8 3aBUCUMOCTU OT OBCTOATENLCTB KOHKPETHOM CAENKM PACTPOCTPAHATLEA B KaXA0M KOHKPETHOM cryyae
-W BUHAVBMOYANbHOM NOPALKE HA KOHTPrapaHTa unM NoAITBePX4AI0LLYIO CTOPOHY. B T0 Xe BpeMs Tako o6LUMIA TepMAHONOrUeCKUi
noaxof He 03HayaeT, B YACTHOCTV ANA Lienel CTaTel 4, UTO KOMMepUeckue NPefrpraTA rapaHTa/aMITeHTa 1 rogreepxaaioLuein

CTOPOHbI HE MOMYT MPUHUMATLCA BO BHUMaHWE ANA Lenein onpepeneHns MexpyHapoOHOro xapakrtepa 8 paMkax KOHKpeTHON
cUTyaumm,

48. bBbino npepnoxeHo 0obaBnThL B epeyeHsPa3NMUHLIX KaTeropuil CTOPOH BIyHKTE 1 4ns LieneionpeaeneHa MexayHapORJHOro
XapaKkTtepa TakXke 1 CCbiflki Ha KOMMepUecKue NPearnpuATUa YHAoccaTopos No 06A3aTENLCTBY Y LECCUOHapHUeB NOCTYRNeHWA No
obaszarensctey. Taxoe fobaBneHvie, Kak Npeanonaranock, no3eoAMT NOBLICTL CTeNeHb YHMMKALWKM Mpasa, AocTUraeMyio B
NPOEKTe KOHBEHLW, 1 M03BONMMT obecneunTs GOALLUYIO IOPUAMYECKYIO ONpeneneHHOCTb, B YACTHOCTM, B OTHOLUGHWM TakvxX
06A3aTenbCTB, Kak "Pe3epBHbI aKKPeauUTUB C MPAMOI ONNATON", MPH KOTOPLIX MOXET CYLLECTBOBATL MHOXECTBO LIECCMOHAPWER B
PasnuuHLIX CTpaHax. B noadepXKy Takoro paclumpeHna nepeurn yKasbiBanoch, B UACTHOCTU, UTO Takoe pacluMperue ABnaeTcs
BNONHE NpUemnembiM ANA cryyaes, korga B o6a3aTenscTee, HanpuMep, YKasbiBaeTCA Ha BO3MOXHOCTb YCTYNKW NOCTYRNEHWIA un
KOrfla BLIRAeTCA oTAentHoe 0b6A3aTenkCcTBO ANA OCYLLEeCTBAeHUA nnaTexa TpeThen cTopoHe. Tem He MeHee npeobnapaioulee
MHEHVWE COCTOANO B TOM, YTO PaclmMpATb MepedeHb KaTeropui, YNoMAHYTbIX B MyHKTE 1, KaK 3TO npegnaranoch Bblile,
HeuenecoobpaaHo. Takoe peluerue 6bin1o 0bycnoeneHo BECrOKOCTBOM B CBA3M C TeM, UTO CMM B NMyHKTe 1 ByAYyT NONOMHATENLHO
YNOMUHATBLCAMHO0CCATOPDI M LIECCMOHapKK, TO CTOpoHbI 0bA3aTenscTea GyayT NoReepraTbCA pUckKy M3MeHeHA JOrOBOPHOM OCHOBbI
obazartenscTea MMLLIL B pesynbTaTe Nepefiaum umm ycTynku nocTynneHuin. OTMeuanoch, UTo npednonaraeMan Lienb [aHHoro
npennoxeHna MoxeT GbITb AOCTUrHYTa B paMKax CYLLECTBYIOLLEro TEKCTa B [OBOMLHO YACTO BO3HMKAIOLLIMX Clydyasx, Korpa
nepenava OCYLLIECTBIASTCA Ha OCHOBE Bbigaun HOBOro obAsarenscTea.

49. Tocne obcyxpeHna Komnceuna couna coepxaHie NpoekTa CTaThv 4 B LIENoM fpueMnemsiM 1 nepegana 3Ty CTaThio Ha
paccMoTperne pedaKUMoHHON rpynne.

FMABA Il. TONKOBAHUE

Cratea 5. [MpuHLMNbLI TONKOBAHUA

50. Kommccua paccmoTpena cnefyiowmin TeKCT NpoeKTa CTaTbu:
“Mpu TonkKoBaHWM HacToAwlen KOHBEHUMU OOMKEeH YuMThiBATLCA €€ MeXAyHapogdHbid xapakTtep v HeobxoauMocTb
obecrnieueHna eprHo06pasuA B ee NpUMeHeHUM N cobmiofeHnA [OHBPOCOBECTHOCTU B MEXYHAPOOHON NPaKTUKE HE3AaBUCUMbIX
rapaHTui u pe3epeHbIX aKKpemuTUBoB".

51. Komucena couna copepxaHue Npoekta crate 5 B LenoM npueMnembiM U nepepana 3Ty CTathid HA paccmoTpeHve
penakuMoHHoOM rpynne.

Cratba 6. Onpepenenuva

52. Komucena paccMoTpena criefytowmii TEeKCT MPOeKTa CTaTbu:

e
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"OnA ueneit HacToALLE KOHBEHLWIN M €CAM MHOE He YKA3aHO B NONOXEHUAX HacToALed KoHBeHm unu He TpebyeTca
B COOTBOTCTBUN C KOHTEKCTOM:

a) "obA3aTenbCTBO" BKAKOUAET "KOHTPrapaHTvio" v "noateepxpeHne obr3aTenscTsa";
b) ‘rapaHT/amMuTerHT" BKNMIOUaeT "KOHTPrapaHTa' v ‘roaTBEPKOAIOLLYIO CTOPOHY";

€) "KoMTprapaHTMA' o3HauaeT 06A3aTenbCTBO, BbiAABAEGMOE rapaHTY/aMMTEHTY [pyroro obAsaTenscrsa ero
VHCTPYKTUPYIOLLIeH CTOPOHOM U MpealycMaTpuBaloLLee NnaTtex fo NpocToMy TpeGosaHUio UaK no NpefcTaBNeHuio ApYmX
FOKYMEHTOB B COOTBETCTBUM C MOBLIMN [OKYMEHTaPHBIMUA YCROBUAMY OGA3ATENbCTEA, YKASBIBAIOLLMX UMW N3 KOTOPbIX ClIeaYeT,
YTO NnaTex no TakoMmy fpyromy obasaTenbcTsy Bbin BocTpeGoBaH OT MuLiA, BbIOABLLIEro 3T0 OAPYroe 06A3aTenbCeTeo, UM

OCYLLIECTBEH UM;
d) "KoWTprapaHT' 03HauaeT L0, BLIKAIOLLIEE KOHTPrapaHTuio;

e} ‘"noprteepxgeHue” obAsaTenscTBa O3HauyaeT OOA3ATENbCTBO, BLINAHHOE B HOMONHEHWe K obAzaTensCTBY
rapaHTa/aMuMTeHTa no NOpYYeHWo rapaHTa/aMuTeHTa M npegocTaBnAlowee GeHeduumapy npaso Ha csoemy BbiBOpY
BocTpeBoBaTh NnaTex y MOATBEPXGAIOLLeA CTOPOHbI BMECTO rapaHTa/JMMTeHTa ro NpocTOMy TPeBoBaHUIO MM MO
NpeacTaBnexnio Opyrux [OKYMEHTOB B COOTBETCTBMM C fIOBbIMM  [OKYMEHTapHLIMM  YCNOBUAMM NOMTBEPXASHHOTO
obasatenscTBa 6e3 ywepba ana npaea GeHeduimapa BoCTpebOBaTL MAATEX Y rapaHTa/IMUTEHTa;

f)  "noaTeepxpalolian cTopoxa" o3HauaeT MUo, Bhigaiolee NopaTeepXnerme 0bA3aTenscTea;

g) "mokymeHT' 03HauaeT moboe coobluerue, crenaHHoe B hopMe, NO3BONAIOLLEH 06ecreunTs NONKYI0 pervcTpaLmio
cofepxaluelica B Hem vHdopmaumm®.

§3. Komuceoma couna comepxaHue rpoekTa CTaTbl 6 B LiGNOM MpUemMnNembiM, OTMETUB, UTO MPednoXeHHoe pPasbACHEHWE B
OTHOLUEHMM CTaTbyu 2, Kacaloleeca cnos "no npoctoMy TpebosaHMio waW Mo MPeAcTaBneHnio OpyrmX [oKymewTos", 6ypet
PaccMOTpeHo penakLMOHHON rPYMINoi Takxe NPUMEHNTENLHO U K MoAnyHKTam (c) v (e).

54. C yueToM BhiLeynomMaHyTOro petuerma Komuccus couna copepxaHue Npoekra cTareyt 6 B UenoM NpuemMnemsim.,

MABA Hil. ®OPMA W COLIEPXXAHUE OBA3ATEMLCTBA

Cratba 7. Bolmava, dopma 1 6e30T3bIBHOCTL 06A3aTeNLCTBA

55. Komucena paccMoTpena cnepylowmii TeKeT NpoekTa crateu:

"1) Beigaua 06A3aTenbCTBA MPOUCXOAUT B TOT MOMEHT U B TOM MECTE, KOrAa v rae 06a3aTenscTeo rnokmaaeT cdepy KOHTponA
COOTBETCTBYIOLLIErO rapaHTa/amuTeHTa.

2) ObnsaTenscTBo MOXET ObITh BbiAAHO B NOGON hopme, KOTopan NO3BOMAET 0BecreunTs NOMHYIO PEMCTPaUMIo TeKeTa
obAzaTenscTBa U NPOM3BECTU YOCTOBEPEHUE NOMAMMHHOCTU €ro UCTOUHWKA MPY NOMOLLM OBLIENPUaHaHHBIX CPeLcTs unm
npotieaypsl, COrNacoBaHHoR MeXy rapaHToM/aMUTEHTOM U BeHeduLmapom.

3) TpeGOBaHme finartexa MoxXeT NpedbABNATLCA B COOTBETCTBAN C YCAOBUAMMU obA3arensCcTea C MOMEHTA ero Bbiauu, eciv
B 0bnA3aTenLCTBE He yKa3aHo UHOro CcpoKa.

4) O6Aa3aTenbeTBo ABNAETCA 6E30T3bIBHLIM ¢ MOMEHTA Bbl4auu, eCnn B HEM He YKasaHo, UTO OHO ABAAETCA OT3bIBHLIM."

56. bBbin 3anaH BONPOC O TOM, ABMAIOTCA My MyHKTbE 1 1 2 06A3aTenbHbIMA B TOM CMbICNE, UTO CTOPOHb! He MOMyT [0rOBapUBATLCA
HW OTHOCUTEbHO APYIUX MOMEHTOB, KOrfa NPOUCXOQMNT Bbiaua, H OTHOCUTENLHO NPUHATUA YCTHLIX 0BA3aTensCTs. B oTeeT Bbino
3afBneHo, uTo B NyHKTe 1 gaeTcA nuwb onpepeneHue "sbigaun”. Bbina oTMeueHa BaXHOCTL YCTAHOBASHUA MOMEHTA BbigAuM Kak
ornpegenexHoro MOMEHTa BPEMeHU, NOCKONbKY 3TVM OMpeenAeTCA TOT MOMEHT, C KOTOPOT0 rapaHT/SMUTEHT CTAHOBUTCA CBA3AHHbIM
oba3aTensCTBOM. B oTHOLIeHWH NyHKTa 2 Bbino NOJUepKHYTO, UTO B HeM OTpaxeH CornacosaHHbiA PaGoueit rpynnoi npuHumn, B
COOTBETCTBUM C KOTOPbLIM MPOEKT KOHBEHUMW He ByfeT oxeaTtbiBaTb YCTHbie 06A3aTensCTRa.

57. BbiNO MpepnoxeHo ykasaTh B NyHKTe 1, UTO Bblgaua MPOUCXOOUT MWL TOrda, Korpa obAsatenscTso [o6poBombHO
HaNPaBAASTCA rapaHTOM/3MUTEHTOM BeHednLMapy, C TeM UTOBbI NCKMIOUNTL Criyuan, Koraa oBA3aTenbCTeo MOXET NOKUMHYTh Chepy
KOHTPONA rapaHTa/aMuteHTa 6e3 onpefeneHHo BbIPAXEHHOTO XenanuA 6biTe CBA3aHHLIM 0BA3ATENLCTBOM, HANPUMED B CNyYanx
kpaxu. OpHako 6b1N0 yKa3aHo, UTo B COOTBETCTEUY C HbIHELLIHE (hOPMYTIMPOBKON, NPUHATON B NPOEKTE KOHBEHLMM, Nioban Bbifaua
06R3aTENLCTBA, HE CAHKLMOHUPOBAHHAA rapaHTOM/IMUTEHTOM, MOXET BbiTh OTHECEHa K Cryuasm MOLLIEHHNYeCTBa, KoTopble ByRyT
Hagnexawimm obpasoM PerynupoBaTthCs Ha OCHOBAHUM TNOAOXEHUA cTaTbit 19.

58. Bbino BbiCKa3aHO NPEeANONOXeHNe, YTO codepxallieeca B NyHKTe 1 onpegeneHue "Bolgayun” ocrtasnaeT npoben B NpoexkTe
KOHBEHLMM. B KauecTse NoAcHeHUA bbin NpyBEfieH MNOTETUMECKII CryJalt, korga bark B cTpaHe AWHCTPYKTUpYeT 6aHk B cTpaHe B
BbinaTh 06A3aTeNLCTBO B ONpefeneHHbii MOMEHT BpemeHu. Bbino 3aABneHo, YTo B TakoM cuTyaumu, aaxe ecnu obe CTpaHb
ABAAIOTCA [LOrOBapUBAIOLLIMMACA rOCYQApCcTBamMu, Takoe 06a3aTensLCTBO He ByeT noanagaTs NOA ASNCTBAE KOHBEHLIUN, MOCKOIMbKY
KOMMepYecKoe NpefnpuaT1e, B KOTOPOM Takoe 06A3aTenbeTeo AOMKHO ObITh BbiaHo, He BydeT KOMMEpUeCKUM NpednpuaT1em
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6arka B cTpaHe A. OpHaKo B OTBET 6LINO OTMEUEHO, YTO ATOT CyYait NoKa3bIBaET, UTo B pamkax rpumeHeHnAa obiuero rnpasuna
0 Bbinaye, BO3MOXHO, NoTpebyeTea N3yunTs XapakTep MeX6aHKOBCKUX CBA36M, C Tem YTobbi onpegenuTs, Korga ob6A3aTensCTBo
haKTUHeCKN NOKUAAET Chepy KOHTPONA rapaHTa/smiTeHTa. Mocne obeyxaeHna Komucens pelumnna coxpaxmnTb CYLLIECTBO CTaTh 7
HEeU3MeHHbIM,

Crarba 8. MameHenmne

59. Kommcena paccMoTpena cnepyiolmii TeKCT NpoeKTa cTaTbu;

*1) O6a3aTenbcTBO MOXeT GbiTh U3MEHEHO TONLKO B hopME, YKA3aHHOM B CAMOM obA3atensCcTBe, YK, B OTCYTCTBUAE TAKOro
yKasaHus, B popme, yKasaHHON B NyHKTe 1 craTbh 7.

2) Ecmm wHoe He orosopeHo B 06A3atenbcTBe UMW MHbIM 06pa30M He cornacoBaHO MeXAy FapaHTOM/3MUTEHTOM U
6eHeqamumap0M, 06A3aTerbCTBO CUNTAETCA U3MEHEHHBIM C MOMEeHTa BblJaun U3MEeHEeHUA, ecrnun:

a) bGeHednumap 3apatHee fan Ha HEro PaspeLLsHUe; UM
b)  ecnn nsmeHeHne COCTONT UCKMIOUMTENLHO B APOANEHAM CPOKA AGMCTBUA 0BA3ATENbCTEA;

ecnmu3meHeHIne He oxsaTbiBaeTCANOANYHKTaMu (a)u (b) HaCTOALLIEro MyHKTa, 0BA3ATENLCTBO CUMTAETCA UBMEHEHHBIM, TONLKO

KOrfa rapasHT/3MUTEeHT MONYUnT yBemoMieHe o cornacm 6eHeduumapa Ha uaMeHeHUe B chopmMe, yKasaHHoiN B NyHKTe 1
cTaTbh 7.

3) MWsmeHeruie oba3aTensCTBa He 3aTParvBaeT Mpas iy 0BA3AHHOCTeN MPUHLMNANa/NpuKasonaTena (M UHCTPYKTUPYIOLLIGH
CTOPOHSI) MK NOATBEPXAAIOLLIEN CTOPOHB! 06A3aTENLCTBA, ECAM TOMLKO TAKOE MMLO HE 42T COrNacua Ha 3TO naMeHeHe."

OyHkT 1

60. OTMeTVB, UTO CChinKa Ha MyHKT 1 cTaTbit 7 ByAeT 3aMeHeHa cCbifkoit Ha NYHKT 2 370 cTaTei, Komuccua couna cogepxanqie
MyHKTa 1 B LenoM NPUeMNEMBbIM 1 Nepenana ero Ha paccMoTpeHue pefaKLMOHHOI rpynne.

OyHkr 2

61.  BbiNO NPEANOXEHO UCKMIOUATL MYHKT 2 Ha TOM OCHOBAHIMA, UTO OH KaCAETCA B3aVMOOTHOLLIEHNI Mexgy rapaHToM/3MUTEHTOM
u GerHeduLMapOM 1 B OTAMUKE OT NonoxeHui YTO, KacaloLLMXCA U3MEHEHUA, He TpebyeT cornacvs NOATEEPXKOAIOLLEN CTOPOHS!,
B TO Xe BpemA Npu3HaBanoch, YTO MOCNEACTBUA N3MeHeHNA ANA NOATBEPXAAIOLIEN CTOPOHLI PACCMATPUBAIOTCA B MyHKTE 3.
Mo3aTomy BbIN0 3aABNEHO, YTO 3TO, BO3MOXHO, NPUBELET K PA3NMUHLIM Pe3yfibTaTam 1Py NpyUMeHeHun neyx Tekctoe. OgHako, no
MHEHMIO BONLLLMHCTBA, BbINo Gbl NONE3HO COXPaHUTL NONOXeHUe, Kacaloweecs BOMPOCOB, NMOAHATLIX B NMYHKTE 2, 4TO He Oyper
npoeopeunTL ¥T10. He nomyunno foctaTouHol NopnepXku NpeanoxeHie o BKIOYEHIN B TEKCT OnpefeneHUs NoHATVA "Bbigaumn”

n3meHeHna, NOCKONLKY 6bIN0 COUTEHO, UTO B ITOM cnyyae, Kak Npasuno, He BO3HMKAET BONPOCOB, CYLIECTBEHHO OTNNYAIOLWNXCA OT
BOMPOCOB, CBA3AHHLIX C NOHATUEM Bbiflaun oba3aTenscTea.

62.  Bbino BbIPAXEHO MHEHNE, UTO hOPMYNMPOBKA MYHKTA 2 TAKOBA, UTO OHA MOXET OXBATHIBATH KaK OT3bIBHbIE, TaK i 6E30T3bIBRbIE
06A3aTensCTBa, B TO BPEMA Kak CTaTba 8 YO ro3BonseT IMUTEHTY MIMEHATL CBOG OT3bIBHOE 06A3aTENbCTEO B MOBOM MOMEHT [0
npepbABneHnA bereduLmapom Tpebosarma no Hemy. OfHaKo nocne 06cyxaeHNA KOMUCCUAMPULLING K BBIBOLY, YTO CYLLIECTBYIOLLMA
MoAXoA K A2HHOMY BOMPOCY ABMACTCA YA0BNETBOPUTENbHBIM U UTO HET HEOEXOMMOCTY B AOMONHUTENLHOM YTOUHEH BORpoca 06
U3MEHEeHM OT3bIBHbIX aKKpeanTBoB. B uacTHOCTH, 6bINO YKa3aHo, UTO MOXHO BbiN0 NPOBECTU pasnuuve MexMay BONpPOCcoM o6
O0T3biBE 1 BONPOCOM O MPOLIeAlype BHECEHNA U MOMEHTE BCTYNNeHIA B CUNy U3MeHeHuit. [Janee 6bIN0 yKasaHo, UTo AaHHbiiA BOMpoc
MOXHO CuuTaTh HagneXalm o6pa3om petleHHbIM B pamkax popMynMPOBKM OrOBOPKY B HaUane NyHKTa 2, B KOTOPO YKa3blBaeTCA
Ha cBobofy CTOPOH OTKA3LIBATLCA OT NPUMEHEHUA 3TOTO NOMOXEHMA.

63. U710 KacaetcA KOHKPETHOrO copiepXaHna MyHKTa 2, To KoMuceua npuwina k obLieMy 3aKmioueHMIo, UTO B HeM cnepyet
COXPaHUTL [OMYCTUMOCTb YNOMAHYTOMN B MOGMYHKTE (&) KOHUeNLiMM NpepBapuTentHon Boliiaun 6eHediuumMapoM paspeLueHis Ha
W3MEHeHUA. bbina Takke [OCTUIHYTA DOTOBOPEHHOCTH O TOM, UTO B MPOTUBOMONOXHOCTL MPEACTABNEHHOMY FPEANOKEHUIO
npefgapuTentHoe paspeLLeHne He JoMXHO 0bycnoBneaTbCA TPeBGOBaHMEM B OTHOLLEHN hOPMbI B COOTBETCTBUM CO CTaTLEN 7(2).
BmecTe ¢ Tem Bbin BHeCeH pAR NpeAnoXeH ¢ Lienblo ynyuLleHns hopMyIMPOBKIA 3TON KoHUenum. OfHO Takoe nNpeanoxeHne
3aKmouanock B ToM, UToBb! CAEnaTh CChINKN He Ha U3MEHEHIA, B OTHOLLIEHV KOTOPLIX [aHo NpeasapUTensHoe paspelueHie, a Ha
u3MeHeHMA, KoTopble "sarpaumsaioTca” Bexeduumapom, ¢ TeM YTobbi 0TPa3UTs TOT haKT, UTO BO MHOMMX CAYYAAX U3MEHeHue
BbI3BAHO pakTUuecku NpocsGon beredmmapa. BmecTe ¢ TeM Bbino BLIPaXEHO OnpeaeneHHoe COMHEHME B OTHOLLIEHWA GCbINKW Ha
noHATMe "npocbba”, NocKonbKy BbiN0 0TMEUEHO, UTO B Pe3ynbTaTe MOXET BOSHIKHY Tb HEOMPEAENEHHOCTb Ha ONepaLIMOHHOM YPOBHE,
B UACTHOCTY B CyyYae OBA3aTeNLCTB, NMPW KOTOPLIX paspelueHne Ha M3MEHeHNA fAaeTcA 3apaHee, T.e. COOTBETCTBYOWAA Npockba
thaKTMUeCcKM He rocTynaeT. HanpuMep, 3T0 MOXeT NMPOUCXOUTL B TOM cfiyuae, KOrAa Cymma obAsaTenscTsa Bo3pacTtaeT U
YMeHbLLAETCA aBTOMATUYECKW, U MyTeM BbINUCKN TPaTThl GeHeduUpMap [aeT Cornacue Ha yBenmueHre N CoKpaLLieHne CyMMbl,
Mpuyem ycrioBne TaKoro COrMacha 0TPaxaeTca B NPOCNeKTe UM APYIUX AOKYMEHTAX, KACAIOLLMXCA BbiNycka obnnraumii, B ceasu
C KOTOPbIM 06A3aTENLCTBO CAYXMUT MAATEXHbIM [OKYMEHTOM.

64. Komuceua paccmoTpena flanee Bo3paxeHus, BbickasaHHble B Paboueit rpynne B OTHOLLEHMM BKIOUEHUA nognyHkra (b),
KOTOPbIA fpeflycMaTpusaeT BCTyrneHWue B curly BbifaHHoro He3 cornacuA BeHeduumapa W3MeHeHWs, KOTOPOE COCTOUT
UCKAIOUNTENbHO B NPOANEHM Cpoka AeicTens 06A3aTtensCTea. 3Tn BO3paXeHUA Kacanueh B 0CHOBHOM “thMHaHCOBOro pe3epBHOro
akkpeguTvea C MMasalowen NPoUEHTHON CTaBKOM', NPoANeHUe Cpoka LOencTBUA KOTOPOro MoXeT avwmTth beHedmumapa
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BO3MOXHOCTU ebibopa Bonee BnaronpuATHON thKCMpOBaHHON NPOLIEHTHON CTABKM B MOMEHT UCTEUEHUA NepBOHaUYansHOTo CPoKa
LeNCTBUA, XOTA B 3TOM Criyyae NpogneHe Cpoka AeNCTBIA Ha CAMOM fiene He ABMASTCA eANHCTBEHHbIM MOCASACTBASM UMEHSHUA.
TeMm He MeHee Bbina BbickasaHa 06ECMOKOEHHOCTL B CBA3N C TEM, UTO B OTCYTCTBME MONOXEHUA, aHaNOMIHOro NognyHKTY (b), B
HEKOTOPbIX CAy4YaAX MOXET BO3HMKHYTb HEACHOCTb OTHOCWTENbHO TOro, MoXeT mv GeHeduumap onMpaThCA Ha yBegoMmaeHue
rapauTa/amMmTeHTa o NpoaneHny cpoka aeicTeunn obasaTtenbCcTea, MOCKONbKY Ha MpakTke BeHedmumMap 3auacTyio He oTeeuaeT Ha
TaKoe yBefloMfieHne, a nulib TpebyeT B KOHEUHOM UTOTe NNaTeXx B TeUeHWe MPOANEHHOro CPOKa neincTens obAzatenscrea. bbino
BbIABUHYTO MPEpNoXeHUe o TOM, UTO B cyyae UCKMIoUeHUA noanyHKTa (b) ata npobnema MoxeT BbiTh ycTpaHeHa B pesynsTaTe
BKMOYEHUA B NOANYHKT (&) Takon (opMynupoeky, Kak "Beqedurumap 3apadee gan Ha Hero paspelueHue MM UHbIM oBpasom
cornacunca ¢ HuM'. B pesynbrate obcyxpenua Kommucensa npuibna K MHEHUIO, YTO TIOANYHKT (b) cnefyeT MeKmiounTs BBUAY
noTeHumansHLIX TPYAHOCTEeR, KOTopble OH CO3MaeT ANA NPaKTUKU Pe3epBHbIX aKKPeOUTUBOB.

65. B pesynbtate o6MeHa MHEHWAMW OTHOCWUTENbLHO hOPMYNMPOBKK MYHKTA 2 BLING BLIABMHYTO MPEONOXeHe O TOM, YTO 3TO
fI0NOXEHUE BMONHEe MOXHO OrPaHNYUTB YKasaHeM Ha TO, UTO, ECK He COrNacoBaHo MHoe, 06A3aTensCTBO CUNTABTCA UMEHEHHBIM
NPK YCNOBYAM HanN4nA COOTBETCTBYIOLLIETO COMNAckA. Bbino BLICKA3aHO MPeanonoXeH1e o ToM, UTo Takoe 6onee orpaHuIeHHoe 1
YNPOLLEHHOE NMONOXEHWEe MO3BOMNUT U36eXAaTs UIMMLLHE KECTKOrO YCTAHOBNEHNA MOMEHTA BCTYNNEHNA N3MEHEHNA B CUNY 1 MO3TOMY
6yper Honee npueMnemMsiM [ins NPUMEHEHUA B CaMbIX Pa3NN4HbIX 0BCTOATENBCTBAX, KOTOPbIE BOSHMKAIOT Ha NPaKTUKE B OTAENbHbIX
CAy4anAX 1 B KOTOPbIX MOXET GbITb CIOXHO NPUMEHATL Bonee YeTKO NPAaBVNO, KACAIOLLEECA MOMEHTA BCTYNASHUA 3MEHEHWA B Cuny.
Tem He MeHee Kommecna oTkasanach NMPUHATL TaKoi NOAX0M, NOCKONbKY, 0 MHEHUIO €€ UNEHOB, OCHOBHOIN NOAX0A, UCNONb3YEMblit
B CYLLIECTBYIOLLEM TeKCTe, Mo3BOMMT ROBUTLEA 3HaUMTeNbHO GonbLilel yH1gMKaLW NpasoBoro perynupoearua. [oatoMy 6bino
MPUHATO PeLLIeHUE COXPaHMTL MYHKT 2 B er0 HbIHEUIHER thOpMyNMPOBKE, UCKMHOUMB, TEM He MeHee, NoanyHKT (b).

66. Komvccuanepegana peaakunMoHHoi rpyrine npeanoxenue o HeobxognmocTv obecrieunTs 6onee YeTKoe yKasaHue Ha T0, UTo
TIOAOXEHIE B NEPBOAYACTU TYHKTA 2, BKOTOPOM NPU3HAETCA aBTOHOMMWA CTOPOH, PACMIPOCTPAHAETCA TAKXKE Ha NOCNEYIOLLYIO YacTh
3TOro MYHKTAa, B KOTOPO M3naraeTea oblLiiee NPaBuno O TOM, YTO U3MEHEHUA, HA KOTOPbIE 3aparee He BINo FlaHo paspetleHus,
BCTYMAIOT B CUMly NMOCNE NOMyUeHUA COFNAcuA Ha Takue U3MeHeHWA.

OyHkT 3

67.  Komuceus npuiuna K BbiBOAY, YTO CofiepXaHiie NyRKTa 31, CYUeTOM BbILLIEM3NOXEHHBIX PELLIEHNI, OCTaBLLIeCA YacT NpoeKTa
CTartbn 8 ABMAETCA B LIENOM NpuemMneMsiM, 1 Nepeaana 3Ty CTaTbio Ha PacCMOTPEHVE penakuMoHHON rpynne.

Cratba 9. Mepepava npasa beHedumumapa TpeboBaTh Nnarexa

68. Kommcena paccmoTpena crnefyiowmili TeKCT NpoeKTa craThi:

“1) Tpaso beHedmumapa TpebosaTh NaTexa no 06a3aTenbCTBY MOXET BuiTh MepeAaHo TONLKO B TOM Ciyuae, & TRKXe B TOM
obbeme 1 Takum 0bpa3om, Korpa v Kak 310 paspelleHo B obAsaTtenscTse.

2) Ecnm obasaTtenbctso onpepeneHo B KavecTBe PaspelleHHOro K nepefdaqe u npAaMO He yKasbieaeTcs, TpebyeTca nu
corfiacue rapaHTa/aMUTeHTa UM UHOTO YMONHOMOUEHHOIO LA Ha haKTUUECKYIO rnepegauy, Hi FapaHT/aMUTeHT, Hu noboe
£pyroe ynonHomoueHrHoe nuuo He 0b6A3aHbl ocyLLECTBNATL Nepefady, uHave Kak B ToM ofbeme 1 Takum oBpasom, Ha KoTopbie
OHW NpAMO ganu csoe cornacue’.

69. bBbin 3aTPOHYT BONpOC O MPEeAnonaraeMoM 3HaueHun hopMynupoBKK "B TOM o6beme U Takum 06pasoM, Korga u Kak 3To
paspeluero B o6a3aTenscTee". B 310l CBA3M BbIIO 0TMEUEHO, UTO B Cliyyae nepenaun 06A3aTensCTsa BO3HMKAeT He TONLKO BONPOC
OTHOCUTENLHO OCHOBHLIX MOMHOMOUMIA OCYLLIECTBNATL Nepeaauy, HO U BOMPOC O TOM, Kakaa [ona obasaTtenscrsa Mognexurt
nepefaye, a Takxke BOMPOCHI MPOUEAYpbl, Harpumep, BOMPOC O TOM,' [OMXHA fM MNepefava nNpedycMaTpuBaTh Bbiauy
OOMONHUTENLHOrO AOKYMEHTa, CoAepXalliero onpeaeneHHble N3MeHeHA. B To ke BpeMA BbiNe 0TMeueHo, YTO peaakuvoHHanA
rpynra enonHe morna 6s! NombITaTheA BoipaboTaTh hoOPMYNMPOBKY, B KOTOPOi Gonee YeTko NposogMnock Bkl pasrpaHuueHte Mexay
ITUMU PasnUUHBIMA INEMEHTaMKN MOMHOMOUMA.

70. Brumanue Komuccum 6bino ofpailieHo Ha sonpoc o ToM, ByfieT nu npaso Tpebosath nnatex ro obazarenbcTey 8 cnyyae
HennartexecnocobHocT GeHeduupapa paccMaTprBaTbCA B KYECTBE Tako YacTvt UMYLLIECTBA [ONXHWKA, KOTOpan MOXeT BbiTb
BKNIOUEHa B @KTUBLI, NPeAHa3HaueHHbIe ANA yOOoBNeTBOpeHUA TpebosaHuin KpeanTopos. Bbina [OCTUrHYTa [OrOBOPEHHOCTL O TOM,
UTO 3TOT BOMPOC BbIXOQUT 3a Chepy NMPUMEHEHUA MPOEKTa KOHBEHUMM. '

71. [Mocne obcyxgenua KoMucoua couna cofiepxaHue npoekra CTatsi 8 Lenom mpuemneMsiM 1 nepefiana 3Ty crathlio Ha
paccMoTpeHUe pefaKLMoHHON rpynne.

Cratba 10. Ycrtynka nocrynnexum

72. Kommcena paccMoTpena cnegyioLii TeKCT NpoekTa cTaThi:

"1) Ecnu uHoe He orosopeHo B obA3aTenbcTBe MMM MHbIM 0OPA3OM HE COrMacoBaHO MEXZAY rapaHTOM/IMUTEHTOM
6eHedurLmapom, BeHedULMAP MOXET YCTYNMUTb APYroMy AuLy mobble MOCTYNIIEHWSA, HA KOTOPLIE OH MOXET UMETh UM MOXEeT
nony4YiTh NPaBo cornacHo o6A3aTenbCTey.
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2) EcrmrapaHT/3MUTeHT Unu [pyroe UL, 06A3aHHOE NPOV3BECTV NNaTex, NonyJyaeT ysegomnerue 6eHeduumapa B dopme,
YKa3aHHOM B MyHKTe 1 CTaTbi 7, 0 COBEPLLISHM UM GE30T3LIBHOM YCTYTIKY, NAATEX LUECCMOHAPUIO 0CBOBOXAAET AONXHWKA B
obbeme ero nnatexa OT OTBETCTBEHHOCTU MO AaHHOMY 06A3aTenscTsy".

73. Komuccus nopTeeppmna pelleHne Pabouelt rpynibl He YCTaHABNMBATL HAKAKUX KOHKPETHbIX hopManbHbix TpeGoBaHui B
OTHOLWEHM OTkasa GereduLmapa OT CBOEro Npasa COrNacHo NYHKTY 1 yCTynaTh MOCTYMAGHMA.

74.  Komuceua oTMeTUNa, YTO COAEPXKALLAACA B NyHKTe 2 (hopMyn1poBKa "yeefjoMneHvie GeHeduLpapa” npuseaHa 03HauaTh, 4to
€ TOUKM 3pEHUA NPAKTUKK TOMNBKO M1LLL GeHedmrLUMap MOXET BbICTYMATh B KAYeCTBE ASMCTBUTENLHOMO CTOUHUKA NI MHVLMATOPA
yBedoMNeHnA rapaHTy/amurenTy 06 yetynke. TeM He MeHee Bbin NOCTaBNeH BONPOC O TOM, FOUEMY 3TO AONXHO BbITh UMEHHO Tak,
€CIM B PasnyuHbIX NPaBOBbLIX CUCTEMAaxX COrNacHo OBLMM HOpMaM, KacaloWMMCA YCTYMKW, LIeCCUOHApUA MOXEeT HanpasuTb
yBeLoMMeH1e AOMXHIUKY 06 yeTyrke, NCXoaAV3 TOro, UTO UMEHHO LIeCCUOHaPWIMABNAGTCA CTOPOHO, 3aMHTEPeCOBaHHOM B MONyYeHUM
nnartexa no nepeycTyrineHHomy 06asaTenscTey. B 10 xe spema 6bina oTMeueHa BaXHOCTb TOr0, UToBbI GeHeduumMap 6bin asTopoM
(MeobAsaTenbHO OTNPaBUTENEM) YBEJOMNEHNA, MOCKOMLKY NPEMETOM YCTYIKU ABNAETCA MMEHHO npaso 6eHedmumapa Ha nnaTtex.
Janee 6bin0 0TMEUEHO, UTO B 0BNACTH OXBATLIBAEMBIX NPOEKTOM KOHBEHLIM MEXOYHAPOQHLIX CHENOK, KOTOPbIE OTAMYAIOTCA 0T
APYIVX KOMMEPYECKUX onepaumii, 0CoBeHHO BaXHO YCTaHOBIUTh, 4TOGL! GeHeduUMap BbICTYNan B Ka4ecTee aBTopa YBegoMNeHUA
ans obecneveHna HaeXHOCTV YCTYMKM, MOCKONbKY TpeboBaTh Mnatex vmm genats Ge30T3biBHYI0 YCTYNKY MOXET MULib
GeHedmumap, ykasarHbIA B 06A3aTenscTse. BLINO Takke oTMEUeHo, UTo cTatha 10 He npecnedyeT Leny yperynuposanua Beex
BONPOCOB, CBA3AHHbBIX C YCTYTKaMU, U UTO MyHKT 2 KacaeTea NuLlib yee[oMneHna ob yCeTyrike, KOTopoe Mo OCYLLIeCTBASHUM NnaTexa
ueccmoHapmio oceoboxpaeT AonxHUKa oT ero 06A3aTenseTea. O[HO 13 MPELNoXeHHbIX PELLEHN MOrno Bbl COCTOATL B TOM, UTO6bI
yKasaTb, uto ysepomnenue o6 ycTynke MoxeT ObiTb HANPaBREHO LieccuoHapyeM ¢ cornacua umm paspeluerna GeHeduumapa.
0OpHako 6bIM10 3aABMEHO, YTO OCHOBHOE BHYMAHME B 3TOM MONOXEHWM [LONXHO BbiTb cOCpeaoToueHo Ha GerHeduLMape Kak asTope
yBeLOMNeHUn.

75. Bbino BbickazaHo MHeHuMe, uTo GopMynupoBKa “yBepomnenne GeHeduumapa’ SBNAGTCA HEACHON W MOXeT MpUBecTn K
HeNpPaeunbHOMY TONKOBAHMIO OTHOCUTEABHO TOFO, OT KOTO AONXHOUCXOAUTbL yBegomMneHne. COOTBETCTBEHHO, Bbifio PeLlieHo YKa3saTb,
uTO yBEeAOMMeHre NOMKHO UCXORUTL OT BeHedmumapa, He ykasbiBas Mpu ToMm, Uto TpebyeTca ero gakTuueckoe huandeckoe
spyueHne BeHeduLmapom.

76.  Kommccua noctaHosuna He go6asnaT TepMuH "6e30T3bBHAA" B HA3BAHME MPOEKTa CTaThW, MOCKOMLKY BbiNe BbICKA3aHOo
MHEHWe, UTO 3TO He COOTBEeTCTBOBAno Obl coflepxallieMyca B ryHkTe 1 obiueMy npusHarmio rpasa BeHedmumapa Ha yeTynky
IOCTYNNEeHU1, He3aBUCUMO OT TOrO, ABNAETCA M OHa GE30T3LIBHON MMM HeT. B To Xe Bpema 6bIN0 OTMeUeHo, YTO B peanbHoM
NPaKTUKE OT3bIBHbIE YCTYMKM MOCTYNMEHAN UMEIOT OTPAHUUEHHYIO MPAKTUUECKYIO LISHHOCTS.

77. C y4eToM BbiLLeyroMAHYTLIX pelleHnit Komuceua couna cogepxarve crateit 10 B LLeNoM npuemMnemMbiM W nepenana ee Ha
paccMoTpeHue pefjakLmMoHHoON Tpynne.

Cratsa 11, Mpekpauenve npasa Tpebosath nnartexa

78. Kommccua paccMoTpena cnefylowmii TEKCT MpoeKTa cTaTbu:

"1) Mpaeo bexeduupapa Tpebosats NnaTexa No obA3aTENLCTBY NPEKPALLAETCA, Koraa:

a) rapadT/aMUTeHT nonyunn 3afeneHne GeHeduLmapa 06 0CBOBOXAEHUM OT OTBETCTBEHHOCTU BhOpME, YKa3aHHON
B NyHKTe 1 crathn 7;

b) Genedmumnap v rapaHT/aMUTEHT BbIpa3nnK cornacue Ha npekpatieHne 0b6a3aTenscTsa B hopMme, yKasaHHoOR B
NyHKTe 1 cTaTthK 7;

€) cymma obasatenbcTsa Obina ynnaveHa, 3a UCKMIOUEHWEM crydaes, Korga 0ba3atensCTeo npegycMaTpusaert
aBTOMAaTUHECKOE BO30OHOBNEHNEe UMM aBTOMATUUECKOE YBENMUEHWNE 3TOM CYMMbI UK UHbIM 0Bpa3oM NpegycMaTpusaeT
npogonxeHue NencTeuA obA3aTenLCTsa;

d) cpok peincTenA 06A3aTeNbCTBA UCTEKAET B COOTBETCTEUM C NONOXEHUAMU CTaTbii 12.

2) B obAzaTenscTee MOXET BbiTh YKa3aHO UMM rapaHT/aMuTeHT 1 GeHedpuumMap MoryT MHbIM 0BPa30OM SOroBOPUTLCA O TOM,
UTO BO3BpallEHMe [OKYMEHTa, cofepxailero ob6A3aTenbcTBO, rapaHTy/AMUTEHTY wnv  cobniofieHne npouesypsl,
hYHKLMOHANLHO IKBUBANEHTHOW BO3BPALLIEHVIO BOKYMEHTa, B Criyuae, Korfia 06A3aTenscTeo BbigaHo 8 HebymaxHo dopme,
HeobxoanMo anA NpekpalLeHna Npasa TpeboBaHNA NraTexa camo rno cebe UMM B COUETaHUN C OLHUM U3 COBLITUI, YKa3aHHbIX
B noAnyHKTax (a) v (b) myHkTa 1 HacToAwwen cTatei. OgHaKo ynepxaHne nioboro Takoro gokymeHTa 6eHecmumapom nocne
npexpatieHna npasa TpeboBaxua NnaTexa B COOTBETCTBUM C NO[NYHKTaMU (C) v (d) NyHKTa 1 HACTOALLIE CTaTb HY B KOEM
criyuyae He coxpaHaeT 3a BerHeduumapom Kakux-nMbo npae no o6a3aTenscTey”.

MyHkr 1
MopnyHKT (a)

79. Kommccusa couna cofepxanne noaryHKTa (a) B LLenoM rnpuemnembiM, OTMETVB MpU 3TOM, UTO BMECTO CCbifIKM Ha MyHKT 1
cTaTeu 7 ByneT BKNIOYEHA CCbinka Ha MYHKT 2 3TON CTaTby.
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DNoanyHkT (b)

80. BbiN0 NPEeANOXeHO U3MEHUTL MOANYHKT (b) Takum 06Pa3oM, UTOEbI CTOPOHLI MOFAIM CaMit BbIBIPATL hOPMY BOSMOXHOTO
npekpalleHuA nelictenn obAsatenscTsa. Bbino ykasaHo, UTO, MOCKOMbKY B COOTBETCTBMM CO CTaTbein 8(1) CTOPOHB! MOTYT
OroBapuBaTh [axe BO3MOXHOCTb BHECEHWUA YCTHbIX M3MEHEHI, CTOPOHaM CNeayeT NPeQocTaBTL aHANOTUUHYIO BO3MOXHOCTb B
OTHOLUEHMA MpeKpalLieHnA. Komuceus NpuHAna 310 MpeanoxXerue 1 nepefana ero Ha paccMoTPeHne PeNakLMOHHOM rpymne.

OognyHKT (c)

81. bBbino MpepnoxeHo UCKMIOUMTL hOPMYNMPOBKY "33 WCKMIOUSHMEM Cnyvaes, Korpa oGA3aTenbcTBO npepycmaTpusaeTt
aBTOMATUUECKOE BO30EHOBNEHME UM aBTOMATUUECKOE YBEMMUEHVE ITON CYMMbIMIMUHBIM OBPa30M npegycMaTpueaeT NPoOoNXeH1e
AeicTanA 06a3aTeNLCTBA", MOCKOMLKY HEOBXOAMMOCTU B TAKOM UCKMIOMEHIN HE MMEETCH, Tak Kak OHO npepacTasnAeT coboii cebinky
Ha cnyyait, Korpa "cymma 06A3aTenbeTea" He MOXET CUMTATHLCA NONHOCTLIO yrinadueHHoW. OfHaKo 6bino 0TMEYEHO, UYTO CCbINKa Ha
Takue asToMaTyeckn Bo3obHoBnAeMble 06A3aTeNbCTBA NpraBaHa YETKO YKA3bIBATS, UTO AAXE B TeX CyuanX, KOra HOMAHaNbHasA
cymma oBszaTenbcTsa bbina NONHOCTHIO BhifaHa, 06A3aTenbcTBO OCTASTCA B CUne A0 BO30BHOBNSHUA CymMMbl. [put 3TOM NoHUMaHN
Kommcena noctaHoBuna coxpaHnUTL CyLLECTBYIOLLYIO hOPMyMMPOBKY NOAMyHKTa (C).

CoanyHkT (d)
82. Kommecema couna copepxanue nofnyHKTa (d) B Lenom npueMnembim.
[IyHKT 2

83.  bbino Bbicka3aHo onaceHMe, YTo CYLLIECTBYIOLLIAA hOPMYIMPOBKA MYHKTA 2, NO3BONAIOLLIAA CTOPOHAM [OrOBapMBATLCH, YTO MMUbL
BO3BpaLLieHMe NOKYMEHTOB, cofepXaumx ob6A3aTen-CTeo, MOXeT Bhi3BaThb NpekpalleHne npasa TpeboBaHWA NNaTexa, MOXeT
NPUBECTU K HeXenaTeribHbLIM MOCAEACTBUAM, CBA3AHHBIM C TeM, UTO flaxe B Tex cnyvanx, koraa beHedmumap snocnencTeny 3asenaeT
06 oceoboXOeH rapaHTa/aMUTEHTa OT OTBETCTBEHHOCTU, TAKOE 3asBneH1e 06 0CBOBOXOeH He 6yneT UMeTL IoPURNUECKON CUflbI,
ecnu He GyneT coNpPoBOXAATLCA BO3BPALLEHUEM AOKYMEHTOB. BbiNO BLICKA3AHO MHEHUE, UTO MyULLE BKMIOUMTD chOpMynNUpPOBKY, B
COOTBETCTBIM C KOTOPOIA NI0GOE U3 COBLITVIA, YKasaHHeIX B nognyHKTax (a)-(d) myHKTa 1, mpekpauiaeT npaso TpeGoBaHuA nnatexa,
paxe ecrm beHedmLmap yaepxvBaeT OOKYMEHT, COepXallumin 06R3aTenseTBo.

84. bBbin NpeanoxeH pAf peLUeHUi BbILLEYNOMAHYTON FPOBneMbl. Bbino NpeanoxeHo, B YaCTHOCTH, 3aHOBO CchOPMYNMPOBATL
nepeoe MpeanoXeHne MyHKTa 2, ¢ Tem 4Tobbl CKAIOUMTL CROBA "Camo Mo cebe i B COUeTaHuu ¢ OQHUM U3 COBLITUIM, YKasaHHbIX
B NoAnyHKTax (a) unu (b) nyHKTa 1 HaCTOALLeH CTaTbl", & TaKXe MCKNIOUMTL U3 BTOPOro NPeanoXeHnA cnosa "nofnyHKTamm (C) unu
{(d)". OpHako B oTBET 6bINO 3aABMEHO, YTO, BO3MOXHO, BAXHO COXPAHWTL YKA3aHWE Ha pasfvuMe MeXAy YKazaHHbIMA B
nopnyxkrax (a) u (b) nyskta 1 cobbrmiamu, KOTopble 3aBUCAT OT AeicTBuiA GeHeduumMapa, U cobBbITUAMM, KOTOPbIE YKasaHbl B
noanyHkrax (c)u (d) v KoTopsie He 3aBUCAT OT TaKMX [EACTBUIA. Bbino NPeAnoXeHo TaKXe NCKMIoUMTL NYHKT 21 foBaBUTL B NYHKT 1
NOANYHKT (e), NpeaycMaTpHBaIOLLIMA, YTO, ecrv 3T0 OroBopeHo B 0BA3aTenbcTse, BO3BPAlLeHME LOKYMEHTOB, COmepXaLlyx
06A3aTenbCTBO, BERET K MpeKpaLLeHuio Npasa TpeGoBath rnarex, 0fHako yaepxaHue [OKyMEHTOB MoChe TOro, KaK npoun3oLLn
cobbiTnA, ykasaHHble B nopnyHkTax (a)-(d), He coxpaHaeT 3a Heqedmunapom kakux-nbo npas. Kpome Toro, Gbino NpefnoxeHo,
COOTBETCTBEHHO, COXPaHWUTh MYHKT 2, OQHAKO UCKMIOUMTh M3 BTOPOTO NPennoXeHnA cnosa "nognyHkrami (¢) umm (d)'. Boio
BbICKA3aHO Takke MHeHue, YTo Ana ydeTa csobogbl moroBopa CTOpPOH MOXHO 6bino 6bl MpeaycMoTpeTs B obAsaTensCTse
BO3MOXHOCTb OFOBOPKU, COrnacHoO KOTOPOW ANA NpekpalLeHus rpaea TpebosaquA nnatexa, HEeCMOTPA Ha TO, YTO MPOMU3oLLINN
€o6bITUA, yKasaHHbie BNoANyHKTax (a)umm (b) nyHkTa 1, abconioTHo HeobX0aMMLIM ABAAETCA BOBPaLLieH e AoKyMeHToB. OfHaKo
HU OJHO U3 BbILLENEPEUNCIEHHBIX MPEeONOXEeHNA He FOMyUMno LUIMPOKOA NMOOLASPXKY.

85. Tlocne obeyxperna 8 Komucoum 60nbLLMHCTBO BLICTYNMANO 33 COXpaHeHWe CyLecTayioLein hopMynuposku. MoaTeepxnan
cyulecTsylowmia nopxon, Komuccua oTMeTUna, YTO BAXHO UETKO yKasaTh cnyvau, Korna obnagaHne [oKyMeHTaMn He coxpaHaeT
3a 6eHeduLmapom Npas, UTobbl He He AOMYCTUTL TONKOBAHWA, UTO paccMaTpusaemsie B npoekte KoreeHLmMm 06A3aTenscTea MOTyT,
8 NpUHLMNE, BuITb 06patLaeMbIMiA, U UTOBLI He [OMYCTUTL BO3MOXHOCTY MOLLIEHHUYECKOro 06paLueHns 06A3aTenbCTs, B OTHOLIEHUN
KOTOPLIX MPeKpaTUio HencTs0BaTh MPaso Nnatexa. Buino BHOBb YKa3aHO TaKXe, UTO TaKOM MOKXOL MO3BOMMT AyuLUe NPOACHWTL
CUTYaLMIO B TeX NPaBOBbIX CHCTEMAX, B KOTOPbIX NPOCTOE 06nagaHve [OKYMEHTaM1, BO3MOXHO, 10 CUX NOP CUNTASTCA [OCTATOMHbIM
A0Ka3aTenbCTBOM 3aKOHHOCTU Tpeboeanua BeHeduupapa.

Cratba 12. UcTeuenve cpoka aenctsma

86. Komuceun paccMoTpena cnegylowmin TeKeT NpoeKTa cTaThu;
"Cpok nefcTeua obAsaTenscTsa UCTEKaeT:

a) noHacTynneHn AaThiMCTEUEHA CPOKA [eVCTBUA, KOTOpaA MOXEeT NMPeACTaBATL COBOM OroBopeHHYIO KanexaapHyio
BaTy UM NocneaHin AeHs UKCUPOBAHHOTO CPOKa, yKasaHHoro B 06A3aTenscTee, NPy YCrnoBum, UTO, 6CNK Aata UCTEUEHUA
CpOKa AencTBUA ABNASTCA HepabounM AHeM B MeCTe HaXOXABHWA KOMMEPUECKOro NPeanNPYIATUA rapaHTa/3MUTEHTA, B KOTOPOM
BbAaHO 06A3aTenbCTBO, MM UHOTO NMMLA UMM B MHOM MeCTe, YKas3asHOM B obAsaTenscTse AnA Leneil NpencTaBneHus
TpeboBarMA nnarexa, CPOK AENCTBUA UCTEKAET B MEPBLIA CReflyiowmin pabounin AeHb;

b) ecnu uctederne cpoka QeNCTBIA 3aBMCUT COrMAacHO 0BA3aTeNLCTBY OT COBEPLUSHUA KaKoro-bo OeincTena unm
HacTynneHuA cobbiTs, He BXOGALEro B Cdepy HEeATenbHOCTU rapaHTa/3MUTEHTa, - KOF[a rapaHT/3MuTeHT nonyuaet
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roaTeepXxpeHre o Tom, YTo neicTene un cobbiTe UMENo MECTO Ha OCHOBaKUN npeacTasneHNA JOKYMeHTa, ykasaHHoro ansa

3TOM Liem B 06A3aTENLCTBE, UMM, ©CM TaKOM [OKYMEHT HE YKa3aH, Ha OCHOBaHUM YAOCTOBEPEHNUA 6eHeduULMAPOM TOrO, YTO
Takoe feucTene unu cobbitne UMeno MecTo;

¢) ecnmn B 06A3aTENLCTBE HE YKa3aHa AaTa UCTEUEHNA CPOKa ENCTBUR UMM eC COBEPLUSHNE YKA3aHHOrO [eicTENA
N HacTyrneHue coBbITUA, OT KOTOPLIX 3ABUCUT UCTEUSHUE CPOKA GVICTBUA, eLUE He YCTAHOBMEHO MyTEeM MpeCTaBneHA
Tpebyemoro JOKYMEHTa, - MO NPOLUECTEBUM LWeCTV NeT C AaThi Bbidaun obA3aTenscTea”.

NognyHkT (a)
87. Kommccua couna cofjepxaHie NOAMNyHKTa (a) 8 LEnoM MprueMieMbIM.

NognyHkT (b

88. [Mpennoxerie o 3ameHe cnoea "nopTeepxaeHke” Goriee NOGXOMALLIVM CIOBOM 6bIN0 NPUHATO 1 nepenaHo B pefakuMoHHYIO
rpynny, NOCKOMbKY B NPOEKTE KOHBEHLMM TEPMUH “nogTeepxaeHne” nmeeT ocoboe HeTKO onpegeneHHoe 3HavueHve, KoTopoe He
coBriafiaeT co 3HaueHMeM 3TOro TepMuHa B noanyHkre (b).

88.  Bbin NOQHAT BOMPOC O MpUUMHAX BKAIOYEHUA B MOANYHKT (b) CobINKM Ha "Kakoe-nnbo aeficTene nm HacTynneHue cobbituA, He
BXOZAULEro B cepy AEATENbHOCTU rapaqTa/amuTeHTa". B oTeeT 6bino ykasaHo, uto, XoTa NOANyHKT (b) UMeeT cBoeit Lenbio
NOMHOCTLIO  UCKMIOUWTL  HELOKYMEHTapHbIe  YCMOBYA, NPeanonaranoch, YTO BbILEYNOMAHYTAA HOPMYNMPOBKA NO3BOMUT
rapaHTy/aMUTEHTY NPUHATL BO BHUMaHIE COBLITUA, BXOAALLME B HONOCPEHCTBEHHYIO Cchepy ero OeATenbHOCTH, U He 6yner, Takum

o6pasom, Tpe6oeaTs NPoBeAeHUA KaKNX-MME0 BHELLIHIX paccieA0BAHIA, & MNLLIb, HANPUMED, NPOBEPKV OCYLIECTBNEHIA ABAHCOBOrO
rnarexa ero cofcTeeHHbIM HasKoM.

MognyHkT (c)

90. bBbina BbickasaHa 06eCroKOEHHOCTb B OTHOLLIEHWM BO3MOXHOCTH HENPABUALHOTO TONKOBAHWA MOMNYHKTA (C) B ero HbIHeLLHet
hOPMYNMPOBKE KaK OXBaTbiBalowero 06a3aTensCTBO, B KOTOPOM YKA3LIBAETCA [ATA UCTEUEHUA CPOKA [eCTEUA 1 cobbitve, ¢
HacTYNNeHNeM KOTOPOro CPOK AenCTBMA UCTeKaeT. B LienAx yTouHeHUA 3Toro Bonpoca 6bino NpeanoxXeHo BKMOWAT CrioBa "v AaTa
ncTeueHnA cpoka neVICTBVIﬂ He yKa3aHa DononHUTENsHO" Nocne CCbinkn Ha TO, YTO HacTynnenune COﬁblTl/lﬂ, o6ycnOBnMBa|ou.\ero
UCTeueHe CpOKa AeNCTBUA, eLLie He YCTaHoBNEHO. 3ToT eorpoc Bbin MepefaH Ha paccMoTpeHre PeAaKLMOoHHo rpynne. OaHako
6bINo OTMEUEHOD, UTO C YUETOM BCTYMUTENbHOW YCIOBHOW OFOBOPKM MOANYHKT (c) He BymeT NpUMeHATLEA B Miobom criyuae, ecnu
YKa3aHa fnaraucrteueHma cpoka neﬁCTBVlH, N 4TO B OTCYTCTBUE NPEeafIOXeHHO o AoNoNHEeHUA I'IOAOGHaH CUTYaLNA MOXET CUNTATLCA
noanagaioluen nog penctevie obluero Npasnna o NPYMEHEHH WEeCTUNETHEro NPeQenbHOro CPoKa. YKasbiBanock Takxe, Uto, no
mHeHuio Pabouen rpynnel, ecnu 8 06a3aTensCTBE NPedyCMOTPEeHb! 1 AiaTa UCTEUEHUA CpOoKa [encTB1A, M HacTynneHue Kakoro-nnbo
cobbiTnA, BhINONHeHMe MOGOro U3 3TVX YCNOBWHA MePBbLIM NOBNeYeT 3a coBoN UCTEUeHNE cpoKa melicTeuA.

FMABA IV. MPABA, OBA3AHHOCTU N BO3PAXEHWUA

Cratba 13. Onpepenerve npas v obA3aHHOCTEN

91. Komuccus paccMoTpena cneflyiowmin TeKCT NPoeKTa CTaThit:

1) C yueTtom nonoxeHuit HacToALen KoHBeHLMM NpaBa 1 06A3aHHOCTY rapaHTa/omMuTeHTa u 6eHedmapa onpeaensioTes
YCNOBUAMU, YCTAHOBMNEHHLIMN B 06A3aTeNbCTBE, BKNIDUAA KOHKPETHO YIIOMAHYTbIE B HeM rpaBuna, obume ycrnosma n obbiHan.

2) [pu TonkoBaHMK YCNOBUil 06A3aTENLCTBA U YPEryNMPOBaHAW BOTIPOCOB, HE OXBAYEHHBLIX YCMOBUAMM 0bAsaTensCTBa U

NONOXEHUAMM HaCTOALLEN KOHBEHLMM, yuuTbIBAIOTCA OBWENpU3HAHHLIE MEeXOAyHapoaHsle Mpaeuna v obbMan MpakTvkKu
He3aBUCUMBIX FaPaHTUIA U Pe3epBHLIX aKKpeauTUBoB",

COyHkr 1

92. BN NogHAT BOMPOC O TOM, NOYEMY BiyHKTe 1 He YNOMUHAIOTCA NpaBa 1 06A3aHHOCTU NpUHLMNana/Npukasogarens, KoTopbie
YKas3bIBalOTCA NN MoApasyMeBaloTCA B HEKOTOPBIX MONOXEHUAX NPoeKTa KoHBeHIWn. B oTeeT Ha 310 HbIn0 yKasaHo, uto cTarthA 13
Npu3BaHa perynuposars TOMLKO Npasa U 06A3aHHOCTY, BbITEKaoUMe U3 06A3aTEeNbCTBA, KAKOBLIMU B NEpBYIO ovepedb ABNAIOTCA
npasa u 06A3aHHOCTU rapaHTa/amnTeHTa u beHedmumapa. B uenax 6Gonee yeTkoro onpepeneHna coepsl NPUMeHeHna ctaTtey 13
6biN0 NPeANoOXeHO BKMIOUMTL CNOBa "BbiTeKAIOLLME U3 06A3aTenscTea" Mexay cnosoM "BeHedmupmapa” v cnosom "onpedenaioTca”.
HecMOTpA Ha MHEHWE O TOM, UTO € PEeAAKLMOHHON TOUKWM 3PEeHUA TakMe GOTMONHUTENbHBIE CNOBA HE ABAAIOTCA HEOOXOOMMbIMMA,

Komueena pewmna cornacuTLEA C U3MeHeHeM SaHHoN CbOpMerpOBKM BHagexnae Ha 10, UTO 3TO MO3BONUT caenaTb NYHKT 1 Gonee
UYETKUM.

93. bbina ebipaxeHa 06eCNOKOEHHOCTb MO NOBOMY HEUETKOCTH BbIPaXeHUA "C YUETOM MoNoXeHn HacTonAwein KoHeexumm®, Kotopoe
MOXeT UCTONKOBLIBATECA K&K O3Havalollee, UTo obA3aTenscTeo nNoanafaeT ToNbKo Nog AeWcTBue UMNEepaTUBHLIX MONOXEHUN
KOHBEHLIMN NN YTO BCEM MOMIOXEHNAM NPOEKTa KOHBEHLMM NpeanonaraeTcANpugarbyMnepaTUBHbIA XapakTep nv no KpaHei Mepe
TeM U3 HWUX, B KOTOPbIX MPAMO He NpefycMaTpUBaeTCA aBTOHOMUA CTOPOH. B 0TBET Ha 370 BbING yKa3aHo, YTo CnoBa "C yueToMm
MONOXeHUIA HACTOALLIE! KOoHBEHLIMM" AOMXHBI 03HAYATb, YTO NPaBa U 0BA3AHHOCTY CTOPOH By AYT perynupoBaTthCcA UMMepaTUBHLIMMI
NONOXKEHNAMN KOHBEHLIMW, YCIOBUAMU obnAsarenscrsa 1 Bcemn HeumnepaTueHbIMK NOMOXEHNAMU KOHBEHLIMK, KOTOPbLiE He 6binn

bbb o ek
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UCKMIOYEHbI UMK n3MeHeHbt cTopoHamy. [Mpn 3ToM Takxe YKasbiBanoco, 1o faH+Han daopmynmposxa He Npu3eaHa onpenenaTs, Kaknue

13 NONOXEHNA HOCAT MMMepaTUBHbLIN Xapakvep, a Kakue HeT, NOCKONbKy 3TOT BOMPOC paccMaTpUBaeTCA B Kaxgon KOHKPETHOW
cratbe.

94. Bbirm BHeCeHb! pasnuuHble MPeanoXeHna pefakUMOHHOTO XapakTepa, HanpaeneHHbIe Ha To, YToBbl n3BexaTh BO3MOXHOTO
HernpasANbLHOro TONKOBAHMA, BYACTHOCTU, B CBA3M CMCMONb30BaHWEM cnos "c yueToM". Cpeav Npouero NPeanaranock Ucnonb3oeaTo
Takne hOPMYNMPOBKK, Kak ‘nipaea v 06A3aHHOCTY, BbITEKAIOLLIME 13 06A3aTENbCTEA, onpepensaioTca HacToAulen KoreeHUMen" unn
‘3a ucKnioueHneM cnyyaes, NPefycMOTPEHHLIX HacToAwel KoweeHuuwein". TMocne obcyxpnenna Komvccua petumna, uto
topmynuposka bypeT 6onee YETKON, €CAN UCKMIOUNTL CHoBa "C yUeTOM MOMOXEHNUI HacTosAwlet KoHBeHUMM" 1 [j06asuTh B KOHUE

NyHKTa 1crosa "u NONoXeHnA HacToAwen KorserLmM". Komncena npocuna pefakLMOoHHYIO Fpyny BLINOMHUTL CBOW PELLEHNA, KaK
OHW W3NOXEHb! Bbitlie, B OTHOLLIEHWN NyHKTa 1.

'

MyHkT 2

95. bBbino BbicKasaHO MpeanofioxeHue, UTo CyLIeCTBYIOWan hOPMYNMPOBKA MYHKTA 2 MOXET MpyBecTM K HenpasunbHOMY
TONKOBAHMIO B TOM CMbICME, YTO, AAXE eCM CTOPOHL! MPAMO UCKAIOHAIT onpeaenenHble obbiuau, Cya Unm apbuTpaxHsIit cyf, Tem
He MeHee, MOXeT NPUMeHUTbL Takue obbitan B cuny TonkopaHUA, BbiNo BLICKA3aHO NPeANonoXeHUe, YTO TEKCT, BOMOXHO, CTaHeT
Bonee ueTknM, ecn ero [ONONHUTL GOPMYNMPOBKOIT NPUMEPHO CRIBAYIOLLIETO COAEepXaHua: "ecnm rpuMeHeHne Takvx obbiuaes
MPAMO HE MCKNIOUEHO CTopoHaMK". OfHaKo Bbink BbickasaHs! BO3PaXeHUA NPOTUB 3TOTO NPeNoXeHnA. YKasbiBanoch, YTo No cyTm
Aena noBo Takoi MOMEHT, MPAMO OrOBOPEHHbIN CTOPOHaMU, ByeT ABAATLCA YACTbIO YCNOBUIA 0BA3aTenbCTEA N noaromy cyg unu
apbuTpaxHsii Cya He MOryT He MpWHATL 3TOT (hakT BO BHUMaHMe. YKasbiBanoch Takxke, YTo NYHKT 2 npepcTasnaeT coboi
cbanarcvpoBarHLI KOMIPOMMCC, COTAacoBaHHbii B Paboueil TpyNne, a NpepnaraeMoe [OronHeHWe MOXET HapywuTb 370
pasHoBecue, B 4aCTHOCTW, NOTOMY, UTO [aXe eCnu CTOPOHbLI NPAMO OrOBOPAT OTKA3 OT onpeaeneHHbIX obbiyaes B 06A3aTenLCTEE,
CYA vnn apBUTPaXHLIA CYA, TeM He MeHee, MOTYT COCaThCA Ha Takue obbiuan, ¢ TeM UToBbl onepeTbea Ha 6a30BYyI0 KOHLENUMIO

WM NPUHLMAN ANA PellieHnA OCHOBHOW Nnpobnembl, He yperynupoBaHHoi B obasaTensctee. [ocne obcyxpeHns Kommvceus
NOCTaHOBUNA COXPaHUTL CYLLECTBYIOWYIO thOPMYIMPOBKY NYHKTA 2.

96. Tocne obeyxmetna Komucena couna copepxanine cTatbit 13 8 LIENOM NPUEMAeMbiM, C Y4ETOM BbILLEU3NOKEHHbIX PELLEHN,
" nepepana ee Ha paccMoTpeHue peaaKLMOHHON rpynne.

Cratba 14. CranpapT NosefeHWA v OTBETCTBEHHOCT rapaHTa/amMTeHTa

97. Komucena paccmoTpena cnefyioLumil TEKCT NpoeKTa craThit:

“1) Tpu vcrionHern ceoux obazaqHHoOCTen no 06A3aTenscTBY M HacToALWeN KoHBeHUMM rapaHT/aMuTeHT geficTayeT

noﬁpocosecmo W NpoABnAeT padyMHyl0 OCMOTPUTENLHOCTb, BOMKHbLIM oGpaaoM yuntbiBas 06U.leﬂle3HaHHb|e craHaapThl
MexayHapogHoin NPaKTUKU He3aBUCUMbIX rapaHTUi u pesepsHbIX akKpeanTuseos.

2) TapaHT/3M1TEHT He MOXeT BbiTb 0CBOBOXAEGH OT OTBETCTBEHHOCTM 3a HEf0BPOCOBECTHLIE ASMCTBUA MMM 3a rpy6yio
HebpexHocTs".

[TyrkT 1

98. Kommcoua couna cogepxanve NyHKTa 1 B LIENOM NPUeMIeMbIM.
MyHkT 2

99.  bbin NOQHAT BONPOC O TOM, ABNASTCA N YNOMARYTAA B MyHKTE 2 OTBETCTBEHHOCTb FapaHTa/3MUTeHTa OTBETCTBEHHOCTHIO NULUL
nepep, Hereduriumapom nnn Takke neped NpuHLMNanom/npukasopatenem. B oTeeT Gbino 3aABMEHo, YTo MYHKT 2 credyeT
paccmaTpuBaTh BMECTE € MyHKTOM 1, 2 3TO 03HAYAET, UTO OTBETCTBEHHOCTH BO3HUKAET B PE3ynbTaTe HeMCroNHEeHUR 0BA3aTenbCTE,
BbITeKaOWMX U3 obasaTenscTBa AN U3 KOHBEHUMM; XOTA 3TM 0BA3aTenscTBa B OCHOBHOM BO3HMKAIOT MO OTHOLLIEHMIO K
Beredmumapy, HEKOTOPbIE U3 HUX BOZHWKAIOT MO OTHOLLGHMIO K NPUHLMNANY/MpUKa3omaTeno.

100. Bbio NpemnoXeHo UCKMIOUMTL CoBo "rpybyio” B MyHkTe 2. B 060CHOBaHWE 3TOr0 MPefAnoXeHuA BbiNo 3aABMeHO, UTO
rapaHT/aMUTEHT HOMXEH HeCTU OTBETCTBEHHOCTL HE TOMLKO 3a rpybylo, HO 1 3a NPOCTYIO HebpexHocTs. B oTeeT Bbino ykasaHo, uto
Uenb 3TOr0 NPefNoOXeHUR 3aKnoyaeTcA He B OCBODOXAEHWM FapaHTa/3MUTeHTa OT OTBETCTBEHHOCTU 3a HeBpexXHoCTb, a B
orpaHnueHMn NPeaence, B KOTOPbIX CTOPOHbL! MOTYT AOroBOpPUTLCA 06 0CBOBOXAEHM OT OTBETCTBEHHOCTU 32 HEBPeXHOCTL. B 3ToN
CBA3N ObINO YNOMAHYTO, YTO CYLLECTBYIOT OfpefeneHHble KOMMEepPUECKUe CUTyauwm, B KOTOPbIX CTOPOHbI MOryT cBoBofHO
[0roBapmsathCA O MeHee CTPOrvX ctaHfapTax Nposepku TpeboBaHui NaaTexa, v YTo Lenb 3TOro NOMOXEHNA 3aKNoUaeTCcs B TOM,

uToBb! yUecTb U Taxylo MPakTUKy. T1pu 3TOM rnoHUMaHUu KOMUCCUA MOCTAHOBUNA COXPaHWTL CYLLECTBYIOLYIO hOpMYNMPOBKY
nysKTa 2.

101. Mocre ofcyxaeqna Komicona couna cofiepxaHne CTaThi 14 B LIENOM MpueMneMsiv U Nepefana ee Ha paccMoTpeHne
penaKkuUMoHHON rpynne.

Cratba 15. TpefosaHue

102. Komuccena paccmoTpena cnegyiowmin TeKCT NpoeKTa CTathu:
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‘Moboe TpeboeaHne nnaTexa o o6A3aTeNLCTBY MPeHbLABAAGTCA B (hOPME, YKasaHHON B MyHKTe 1 craTem 7, 1 B
CoOTBETCTBUM C ycnoeuamm obasatenscTea. B vactHocTw, moboe ygocTosepeHne wnu MHOW HOKYMEHT, Tpebyemblint no
obasaTenscTey, NpenCTaBNASTCA rapaHTY/3MUTEHTY B TeUeHNe CPOKa, B KOTOPLIA MoXeT GbiTb NpegbAeneHo Tpebosanue
nnarexa, B MecTe Bbigauv 06A3aTenscTea, ecin B 06A3aTeNbCTBE HE OrOBOPEHO WHOe MULI0 AU uHoe MecTo. Ecnu He
TpebyeTcA HUKaKOro YAOCTOBEPEHNA UMM MHOMO [OKYMEHTa, TO CUATAaeTCA, YTo Npu TpeGoBaHuM nnatexa GeHeduumap
KOCBEHHO Y0CTOBEPAET, UTo ero TpebGoBaHne He ABNAETCA HeJO0OPOCOBECTHLIM UMM UHLIM 06Pa3OM HeOBOCHOBAHHBIM" .

103. Komricena oTMeTuna, UTo Cebifika Ha NyHKT 1 ¢TaThk 7 B NepeoM npegnoxeHnn GyeT 3aMeHeHa CCbIIKON Ha NyHKT 2 3ToM
CTaThi.

104. Komucena otMeTuna, uto BTOpOe Npeanoxexne, paspeLuaiotlee cropoHam obasaTenscTea OTXOUTL OT 06LLero npasuna, YTo
niobble Tpe6yeMb|e DOKyMeHTbI, MpeAcTaBnAeMble ANA NONYyYeHUA nnaTtexa, JONXHb! NPeQbABNATLCA rapaHTy/3MATEHTY B MecTe
BblpaWw 0BA3ATenNbCTRA, [OMKHO TAKXE NMO3BOMATL MM nperycMoTpeT» B obAzartentcTee UHoe pelerne BONpoca 0 COOTBETCTBYIOLUEM
MOMeHTE U, Hanpumep, A0roBOPUTLCA O TOM, UTO NLLL OTNPABKA, a He MNofyyeHe Takux LOoKyMeHTos 6yneT CUMTATLCA [IOCTATOUHOMN,
ecnu oHa rnpoussefeHa [0 UCTeYeHNA cpoka QencTenA.

105. buino BHeceHo npepnoxeHne O ToM, UTO MocnegHee NpeanoXxeHue cratey 15, ycraHasnuBalollee NogpasymesaeMoe
ynoctosepeHue Gerecduupapom, npedbABnAioLmMM TpeGosadue nnatexa B COOTBETCTEMM € OOA3aTENLCTBOM MO MPOCTOMY
Tpebosaruio, UTo 3T0 TpeboBaHWe He ABNAETCA OBMaHHLIM MNW HedOBPOCOBECTHLIM B COOTBETCTBMM C NONOXEHNAMU CTaThk 19,
crienyeT paclumpuTh C TeM, YToObl pacnpoCTPaHUTh TaKylo MPe3yMILMIO TaKXe U Ha cyyan 06A3aTenbCTB, NP KOTOPLIX TpebosaHne
nnaTexa AOMXHO CONPOBOXAATLCA AOKYMEHTaMU.

106. Kommceua cornacunacs ¢ NPepnoXeHHbIMA M3MEHEHUAMU TEKCTA U ¢ YUETOM 3TUX PeLLeHUin couna copepXarie npoekTa
cTathu 15 B UENOM NpUeMneMbiM 1 Nepepana 3Ty CTAThio HA PACCMOTPeHUe penakLUMOHHON rpynne.

Cratea 16. PaccmoTperve TpeboBaHva 1 CONPOBOXAAIOLIMX QOKYMEHTOS

107. Komueceuna paccmoTpena cneflylolmin TEKCT NPoeKTa CTaThu:

"1) TapanT/amMuTeHT paccmatpueaeT Tpebosawe v niobbie Opyrve COMPOBOXAAOUME [OKYMEHThl B COOTBETCTBMM CO
CTaHapToOM NoBeAeHnA, yKasaHHbiM B NyHKTe 1 ctatbut 14. TMpu onpefeneHnn Toro, COOTBETCTBYIOT M 3TU AOKYMEHTbI MO
BHELWH1M Npu3Hakam ycnoeuam o6A3aTenscTea U COrNACYITCA N OHM APYF C APYroM, FrapaHT/aSMUTEHT [OMKHbIM 06pa3om
yunThiBaET MEXEYHapOLHLA CTaHAAPT NPaKTMkK HE3aBUCUMbIX TaPaHTUM U Pe3ePBHbIX aKKpeauTUBOB,

2) Ecnn uHoe He orosopeHo B 06A3aTenbcTee UM WHLIM OBPa3OM HE COrMacoBaHO MEXDy rapaHTOM/3MATEHTOM
beHednLIMapOM, rapaxTy/3MUTEHTY MpefoCcTaBnAeTCA pasyMHblil CpoK, ofgHako He Gonee cemu paboumx gHen, anA
paccMOTpeHua TpebosaHnA ¥ MIOBLIX APYrMX COMPOBOXAAIOLLMX AOKYMEHTOB U MPUHATUA PELIGHUA O nnaTtexe, u, ecim
MPUHUMAETCA peLleHne He NPousBOLMTL NMaTex, AanA Hanpasnexua ysegomnenus ob atom BGexedunumapy. Ecnn vHoe He
-orosopeHo B 06A3aTensCTse WNU MHLIM 0BPa3oM He COrnacoBaHO MeXAy rapasToM/3muTeHToM u BeHedmupmapom, Takoe
yseoMfleHne HanpaenaeTcA ¢ MOMOLLBLIO INEKTPOHHLIX CPEACTE CBA3W UMK, €CMY 3TO HEBO3MOXHO, APYIMX OMepaTtvBHbIX
cpencT s, v 8 HEM yKaabiBaeTCA OCHOBaHME ONA pelleHvuA He NMPou3BoanTb nnarex."

Myhkr 1

108. Komncemna couna TekeT nyHkTa 1 8 LenoM npuemnembiM.

FyHKT 2

109. BbiNo NPEANoOXeHo YTOUHUTb, C KaKoro MOMEHTa HauHaeTca oTcyeT cemy pabounx fHen, YKasaHHbIX B MyHKTe 2.
Mpepnaranocs HauaTb OTCUYET CemMy OHen Co OHA NpepcTaBnenua TpebosamuA. OpHako Komncena cornacunacs ¢ NpeanoXexHem
O TOM, UTO OTCUET CEMM OHEN AOMXKEH HauMHATLCA CO CreRYIOLero AHA Nocne NpefcTaeneHA TpeboBarMA NPY TOM MOHUMAHIA,
uTO TaKoe Npaeuno HyaeT COOTBETCTBOBATHL CYLLECTBYIOLeN NpakTUke B 3TOM BONpoce, KoTopaa oTpaxexa 8 YMO.

110. Qpyroe.npennoxexne, BHECEHHOE B OTHOLLIEHUM NEpPUOAa B CeMb PaBounX OHewW, COCTOANO B TOM, UTOBL COKPaTMTL 3TOT CPOK
mBo [o Tpex, nvbo [o nav pabounx gHer. B nogaepxky 3Toro npeanoXeHns 0TMEUanoch, TO B OTIMUAE OT MpakTvkv B obnactu
TOBAPHLIX AKKPEAUTUBOR [NA PACCMOTPEHUA JOKYMEHTOR O He3aBUCUMbIX FAPaHTVAX U Pe3ePBHLIX aKKPeaUTUBAX CTOMb [UTeNbHbIH
nepuog BpeMeru He TpebyeTca., OfHaKO 3TO MPeanoXeHUe He HALLING [OCTATOYHON MOALAEPXKKX. BhINo yKasaHo, UTo UsnoxeHHoe
BMYHKTE 2Mpasuno 3aKioYaeTCa BTOM, UTO FapaHT/SMUTEHT AONXEH PACCMaTPUBATL TaKUe AOKYMEHTb! B TeUeHUe pa3yMHOro cpoka,
¥ NPV 3ITOM MpenenbHLIM CPOKOM ABMAGTCH Nepro B ceMb [HeR, a Takke, YTo 3TO NPaBUno cooTeeTCTayeT npasuny YIO.

111. Bbino Taxxe NPegnoXeHo B OTHOLLEHWUM NeprUopa B ceMb pabounx gHeit KOHKPETHO NPeayCcMOTPeTh B NYHKTE 2, UTO KaxAas
cTopoHa, KoTopan byneT paccMaTpusaTh JOKYMEHTb!, MOXET pacriofnararts TakuM Xe CPOKOoM. B nopaepxxy 3Toro npennoxexus
YKa3bBanoch, YTO TaKoe Nnpasuno cooTeeTCTBOBANO Bbl CHOXMBLLEICA B 3TOM BONPOCe NPpakTuke, Kak oHa oTpaxeHa B ctaTtbe 13(c)
¥YNO, B KOTOPOW NpedycMaTpUBaeTCA, UTO Kax bl paccMaTpuealoLmin TpeboBaHine BaHk pacnonaraeT CPOKOM B Cemb aHeln. B 1o
xe spema Oblim BbipaxeHbl onpeAeneHHble COMHEHWA B OTHOLLIGHM BHECEHWA B CYLLIECTBYIOLLIMIA TEKCT Takoro poaa Nonpasku.
MpuHuMaA pelleHre O COXpaHeHWM HbiHELUHeW GopMynpoBky, KOMWCCMA OTMETUNA, UTO YuuTbiBas, YTo B cTaTtbe 6(b)
"rapaHT/aMMTeHT" Mo orpeneneHNio BKITIoUaeT "KoHTprapaHTa” v "noaTeep X AaloLLYIo CTOPOHY", TePMUH "rapaHT/aMUTeHT" BAyHKTe 2
cnepyeT MOHWMAaTL Kak O3HaualoLmMit Takxe KOHTprapadta unu nogTBepXAalollyio CTOPOHY B 3aBUCUMOCTU OT KOHTEKCTa.
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Ommeuanock Takxe, UTo BOMPOC O TOM, BbICTYMNaeT An 6aHK, KOTOPOMY FMOpy4eHO paceMaTpusaTtb JOKYMEHTL!, B KayecTse areHra
rapaHTa/aMnMTeHTa, MMeeT OTHOLLIEHWE K BOMPOCY O TOM, CKONbKO Takux NEepuooB, COCTABARIOLLIMX CeMb [1Hen, no1'pe6y|0Tcn.

Cratbs 17. Mnatex no tpebopaHuio
112. Kommcena pacemoTtpena cnegylolmin TeKCT NPoeKTa CTaTteu:

"1) C y4etom cTaTbi 19 rapaHT/SMATEHT NPOM3BOAMT mnaTex no TpeGoBaHMIo, NPenCTaBneHHOMYy B COOTBETCTBUM C
rnonoxexnamn ctatei 14. Flocne onpepeneHna cootsetcTeus TpebopaHWA nnarexa ycnosusm obasatenscTsa nnaTex
MPOU3BOANTCA He3aMenNMTENbHO, eCrU TONBLKO B 06A3aTeNLCTBE He OrOBOPEHA OTCPOUKA NNATEXa, U B ITOM Clyuae nnarex
NPOV3BOAVTCA B OrOBOPEHHBIA CPOK.

2) Moboit nnatex no TpebosaHMIo, He COOTBETCTBYIOIUMIA MOMOXEHUAM CcTaThu 14, He 3aTparuBaeT mMpas
npuHUnana/npukasogarena”.

113. Kommcena oTmeTuna, YTo CebinKa Ha cTaThio 14 6yfieT 3ameHeHa CChinKoi Ha cTaThio 15. Kpome Toro, Kommueens obpatvnacs
€ NMpocbOO K PemaKUMOHHOK TPYNe BLIACHUTL BO3MOXHOCTL U3MEHEHWA HAa3BaHMA [aHHO CTaTby Ha Beex Asbikax Ha "MnaTtex".

[yrkr 1

114. Bbino BbICKAasaHO MHEHWE O ToM, YTO ¢pasa "C yueTom cTathu 19" B Havane nyHkra 1, MO-BUAUMOMY, rofuepkveaeT
BO3MOXHOCTb Hennarexei cornacHo cratee 19 B yLuepb rnasHoMy cogepXaHuio cTatbi 17, KOTOpPOe COCTOUT B TOM, UTO MO
oTBEvAOLLIEMY YCNOBMAM 0bA3aTentCTBa Tpebosarmio, NMPeACTaBNeHHOMY B COOTBETCTBIAM C MOMOXEHUAMA CTaTki 15, nfatex JonKeH
6uTb NpoussepeH. Mpeanaranocs UCKNIOWATS CNoBa “c yueToM cTatbi 19", Bbin TakXe NocTaBneH BOMpOC O B3aUMOCEA3N MeXaY
riogpasymesaemMbiM YAOCTOBEPEHNEM [0OPOCOBECTHOCTV NPy MpeAcTasneHi TpeGoBanvA, Kak 3TO NpedycMaTpueaeTeA 8 crathe 15,
1 NOAOXEHVAMYU CTaTbk 19, COrNAcHO KOTOPOi thaKT MOLUEHHNUYECTBA [ONXeH BbiTh COBEPLUEHHO OUEBUOHbIM.

115. B 1O %e BpemA npepnouTeHue GbIO OTHAHO COXPAHEHWIO HBIHBLIHEro TexkcTa 6e3 usmMeHeHuin. B 3Toi CBA3W 0TMeuanoch
BaXHOe 3HAaueHWEe COXPaHeHWA pasnuuuin mexpy nogpasyMeBaeMbiM yOocToBepeHneM AoBpocosecTHoCTM B cTathe 15 ©

rnofoXeHnAMM ctaten 19, cornacHo KoTopoit Takas rnogpasymesaeman noOpOCOBECTHOCTL yTpaussaeT cuny, ecau dakr
MOLWeHHWYeCcTBa COBEepPLUeHHO ovesnaeH.

yHkT 2

116. Komucena couna cofepxanve nyHKTa 2 B LIENoM NpreMnemMbIM 1 nepeaana 31oT NyHKT Ha paccMoTpeHue pepdakLmMoHHOM
rpynne.

Crates 18. 3auer
117. Komuccuma paccmoTpena cnegytiowmii TeKCT NpoeKTa cTaTbu:

"ECM MHOe He OroBopeHo B 06A3aTENbCTBE MMM UHBIM 0GpPA30OM He COrnacoBaHO MeXGy rapaHTOM/3MUTEHTOM U
HeHeduLMapOM, rapaHT/3MUTEHT MOXET NPOM3BEecTM nnaTtex no obAsaTenbCTBY MyTem WCMOMb30BaHMA Npapa 3aueTa
TpebosaHuiA, 3a UckniodermeM moboro TpebosaHWA, YCTYNNEHHOro eMy MpuHLMnanow/npykasoparenam.”

118. Bbino BbickasaHo MHEHME O TOM, UTO CChinka Ha “Mmoboe TpeboBaHWe" UMEeT CAMLLKOM LLIMPOKUIA CMbICT, NMOCKOMLKY CTaTbA 18
BOMXHa UCKMovaTb M3 3adeta NMlb Te TpeboBaHuA, KOTOpblE BLITEKAIOT U3 OCHOBHOM caenky. OTMevanochk Takxe, 4To
hopmMynuposKa "yCcTyrneHHoro eMy NpuHLMnanomM/npukasofatenem” HoCUTYPe3MepHO OFPaHUUUTENLHBINXapaKTep, MOCKONbKY OHa
HEe OXBaTbiBAET BOSMOXHbIE CAyYau YCTYNku TpeGOBaHUA rapaHTy/aMATEHTY Yepes TPeTby CTOPOHbL YKasblBanoch, YTO B LenAx
yAyULLIEHNA Takol hOPMYRMPOBKK KBanMbuumMpoBaTs TpeboBaHua, UcKniouaeMble M3 3aueTa, MOXHO 6bino 66l ¢ MCNoNL3oBaHUEM
Taxoi hopMynMpOBKK, Kak “3a UCKNIOYeHeM Mobbix TpeboBaHWi, BbITEKAIOLLMX U3 OCHOBHOM coenku”.

119. B aToi cBA3W BHOCUANCHL PasnUUHLIE APyrie NPednoXeHnA ¢ Lenbio YTOUHEHA TeKCTa No 3ToMy Borpocy. Ha npegnoxerve
UCKAIOUNTb CNOBO "eMy", ¢ TeM uToBbl CHATbL BO3MOXHOCTL 06xofia TpeboBaHuil NyTeM HernpAMON YCTYMKu, 6biNo BbiCKa3aHo
BO3paXxeHne, KOTOPOe OCHOBLIBANOCH Ha TOM, UTO B TAKOM Clyuae faHHoe nonoxeHue 6oino Bbi CAMIIKOM HeonpeperneHHsIM B
OTHOLWEeHUN TOTO, KOMY yCTynaeTcAa TpebosaHue. B Tex Xe yenax npegnaranoch Takxe ykasaTs, uto niobaa ucxogailas or
rapaHTa/aMuTeHTa yeTynKa Mckfiovaetca ua sadeta. OfHaKO HA OQHO M3 3TUX MPEANOXEeHUA He ronyunno [ocTaTouHON
nopaepxku. MpyHUMaR peLueH e O COXpaHeHUM HbiHelwHen hopMynMposky, Komuceus oTMeTUNa, UTO pacluMpeHne MonoxXeHnit
CTaTbW NPeanoXeHHsIM 06pa3om NocTaeuno Sbl rapaHTa/IMATEHTa B HEBLINOAHbIE YCNOBUA, NOCKONbKY eMy MPULLNOCH 6bi NpoBOAUTL
paccnenoBaHve - KOTopoe MoTeHLManbHO MOXET HOCUTE UPE3MEPHO LLMPOKWIA XapakTep - AA YCTAHOBNEHNA MCTOUHKKA YCTYIOK,
ncnonb3yeMbiX B LieNAX 3aveta. B oTHOWEHUM BUOoB TpeboBaHWiA, KOTOPble MOrAK Bbl GbITb UCKMIOUEHb! U3 3a4eTa, OTMEeYanoch,
UTO Lenb CTaThN 18 COCTOUT B TOM, UTOObI UCKMOUNTL U3 3a4eTa He TONMbKO TpeboBaHWA, BLITEKAIOWME N3 OCHOBHOW CAENKK, HO U
nobble apyrve TpebosaHuA, KOTOPbIE NPUHLMNAN/NPYKa3onaTent MOXeT YCTYNUTb rapanTy/aMUTeHTY.

120. Bein 3afaH BOMPOC O TOM, MOXET MM rapaHT/3MATEHT WCNONb308aTh NPaBO 3aueTa B NIOGOM MOMEHT M, ecriv MOXeT,
npegnonaraeT fM 3TO, UTO FApaHT/AMUTEHT MOXeT ObiTb OCBOBOXOeH oT obAzarenbcTBa [axe [0 TOro, Kak NOCTYnuT
cooTBeTCTBYIOULEE TPebOoBaHMe. B 0TBET BbiNo yKasaHo, YTo, KakMpeaycMaTprBaeTcABCTaThe 18, 3a4eT ABNAETCA N1LLbL CPeFACTBOM

Afarexa, KoTopoe MOXET BbiTb UCMONL3OBAHO TONBLKO MOCNe TOro, Kak NOCTyruno TpebosaHue, COOTBETCTBYIOLIEE YCNOBUAM
06a3aTensCTBA.
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121. Buio nNpennoXeHo NpeaycMOTPeTh, YTO 3aueT MOXET GbiTb OCYLLECTBAEH rapaHTOM/3MUTEHTOM TOMLKO € COrnacuA
BeHedbnunapa, yunThIBaA, UTO B HEKOTOPBIX CAlY4YaAX 3a4ET MOXET OTPULIATENLHO CKA3ATLCA Ha npasax GeHeduumapa, B YaCTHOCTH,
B TOM, 4TO KacaeTcA uamMeHeHuii 8 06MeHHbIX Kypcax 1 pasmiuii B MPOLIEHTHIX CTaBkax. OfHAaKO 3TO MPERANoXeHNe He nonyuwno
DOCTaToOuHOW NOAKEPXKU,

122. TMpepnoxeHue o ToM, uTobbt O6aBUTL CroBa "Mnn VHCTPYKTUPYIOLLIEN CTOPOHOIA" B KOHLIE CTaTbi 18, Bbino npuHATo Komvccuel
B Ka4ecTBe NonesHoro yTouHeHnA Texcra.

123. C yueTom BbilLieykasaHHbIX pelueHnii Komncena couna copepxakue cratbin 18 B Lienom npueMneMsiM U Nepepana ee Ha
paccMoTpeHte PenakUMOHHON Fpynne.

Cratba 19. [06A3aHHOCTL He npoussoanTL Nnatex]

124. Komuceua paceMoTpena cneflyioluii TOKCT NPoeKTa CTaThu:
‘(1 a) Ecau, no MHeruio répaH'ra/aMMTeHTa, COBEPLUEHHO OUEBUAHO, YTO:
i) Kako#-nMBO MOKYMEHT He ABNAETCA MOAMMHHLIM UK Gbin nognpenasx;
i) nnatex He MPUUMTAETCA HA OCHOBAHWM, yKasaHHOM B TpeBoBaHUM 1 BCNOMOraTenbHbIX JOKYMeHTax; unm
iy ¢ yueTom Bupa u Lerm obn3aTenscTea ANA TPeBOBAHMA He UMeeTCA DOCTATOUHBIX OCHOBAHWI,
1710 3TOM NPUUMHE OCYLLIECTBAIEHUE NNATeXa HOCUNO He0BPOCOBECTHBIN XapakTep, nnartex 6eHedmumnapy He MPOU3BOLNTCA.

b) B Takom cnyuae, [ecnu npuHumnan/mpukasonarens £0BOANT 00 CBeAEHNA rapaHTa/3MUTeHTa akT Hanuuma ofgHOro
U3 3nemeHTOB, yKasaHHbiX B MofryHkre (a),] npuHumnan/npukasopatens [, ecr Tombko uHoe He npegycMoTpeHo
06A3aTeNLCTBOM MMM HE COrNacoBaHO MHBLIM 06Pa3oM rapaHToM/amMmTeHToM 1 BeHeduumapom]:

i) oBecreuvsaeT 3aWMTy rapaHTa/IMUTEHTA OT MIOBLIX NPETEH3N UM OTBETCTBEHHOCTH, BO3HUKAIOLLMX B pesynbTaTe
Hennatexa, n

ii) no npockbe rapaHTa/aMMTEHTa NonyyaeT onpeaeneHue cyna umm apbutpaxa o ToM, UTO HeoCyLIeCTBNeHME NnaTexa
ABAAETCA NpaBOMepHbIM.)

2) [Lna ueneit nyHkTa 1(a)(iii) HacToAW e CTaThh TPeBOBaHUE HE UMEET [OCTATOUHBIX OCHOBAHMI B ceayIoWwmX cnyJanx:

a)  0obCTOATENbCTBO MANPUCK, HA CRYUAITKOTOPLIX 0BA3ATENLETEO MONXHO BbiNo obecneunTs beHedumapa, GeccriopHo,
He BO3HUKAM;

b) OCHOBHoeo6ﬂ3aTeﬂbCTBOanHLl,Mnana/rlpMKaSOJJaTenﬂOG‘bﬂBﬂeHoHeneﬁCTBMTeﬂbelMCyﬂOMMnMap6MTpa)KeM,eCﬂM
TONLKO B 06A3aTErbCTBE He yKasaHo, YTO Takoe OGCTOATenLCTBO OXBATbIBAETCHA PUCKOM, Ha cfiyyait KOTOPOro BbiaHo
o6a3aTenscTBo;

¢) ocHoBHOe obA3aTenscTeo, BECCnopHo, BbINO UCNOMHEHO ypoeneTBOpUTENbHLIM ANA HeHeduumapa obpasom;

d) UCronHeHMIO OCHOBHOTO 0BA3aTeNbCTBA ABHO BOCTIPENATCTBOBANO YMBbILLMEHHOE HerpasomepHoe rosedeHue
6ereduupmapa”.

125. Bbino BbipaxeHo MHEHWe, UTO HA3BaHWe CTaTbu MOrNo Bbl BbiTh Bonee KOHKPETHbIM B OTHOWIEHM NpeaMeTa NpoeKTa cTaThy,
ecnvt Gbl B HeM cofiepxanach NPAMan CCbiNKa Ha MOLLIEHHUUYECTBO UNK 3noyroTpebnermne. Bbino Takxe OTMEUEHO, YTO UMEIKDTCA
OCHOBAHWA He NPON3BOATL NNATEXa, KOTOPLIE BbIXOAAT 33 NPEAentl Cy4aes, OroBOPEHHLIX B MPOEKTe CTaTLU, BKMIoYan amMbapro
W popC-MaxopHbie OBCTOATENLCTBA, Y UTO MO3TOMY €CTh CMLICA NOAYMaTh 0 Bonee obLueM Ha3saHWM, TakoM, Hanpumep, kak
"HennaTex". B oTeeT 6kino oTMeueHo, YTo PaBouas rpynna couna NPearouTUTENbHLIM He MCNOAb30BATb TaK1e TEPMUHBI, Kak
"MOLLIEHHMYECTBO" UMK "3noynoTpebneHne”, CXOAA U3 PasNNUMt B TONKOBAHMM 1 CTEMEHM 3HAKOMCTBA C TaKuMM KoHUenumMammn, n

uTo B noHom cny4ae BONPOC O Ha3BaHWKU MOXHO OTIOXUTL O OKOHUYATENLHOro onpepeneHvAa conepxXxamna npoekTa cratey 19 un
ncnonbL3yemoro noaxoga.

126. 3arem Kommuccus 0bMeHANACh MHEHWAMM B OTHOLLIGHWW MOAX0HA, OTPaXEeHHOTO B POeKTe cTaTh 19. TnasHbIi BONPOC B X0 €
obmeHa MHeHMAMM COCTOAN B TOM, CMIeAyeT Nk U3naratb NONOXEHUA CTATLU C TOUKU 3pEHUA 0BA3aHHOCTH rapaHTa/aMuTeHTa B
cnyyasx HeobOCHOBAHHOTO TPEBOBAHMA UMK Xe C YUSTOM TOro, YTO FapaHT/3MUTEHT JOMKEH NPOCTO UMETH NPaBo He Mpou3BOLgUTbL
nnaTexa. BbiNo OTMEUEHO, YTO B CYLLECTBYIOLLEM NPOEKTE CTAThI OTPaXeH TaKoi MOAX0A, KOTOPLIN HanaraeT Ha rapaHTa/am1TeHTa
0BA3aHHOCTL He NPOU3BOAUTL NNATeXa B CNyYanX COBEPLLIEHHO O4EBUOHOM HEOBOCHOBAHHOCTY TpeboBaHuA, Korga Takom nnatex
Hocvn 6bl HEMOBPOCOBECTHLIA XapakTep, B COYETaHWW C OBA3ATENLCTEOM npuHuMnana/npukasopartena obecreunTh 3aLLUTy
rapaHTa/amuTeHTa OT Mo6ON OTBETCTBEHHOCTY, BO3HUKAIOLLIGH B Pe3ynbTaTe HernaTexa, U 3apyumTbea B crydae npockobi 06 3TOM
NMpUKasoM Cyfa unm apbutpaxa, BroKMpyIowmM nnaTex. ' i

127. Bobinu BbicKkasaHs! pasniukble OroBOpKM B OTHOLIGHAM MOAXOMA, OTPAXEHHOTO B CYLUECTBYIOLEM TekcTe. Ocobblil yriop Bbin
CAenaH Ha TOM MOHATMM, YTO 06A3aTENLCTBO rapaHTa/MUTeHTa ABNAETCA ero COBCTBEHHbIM 0BA3ATENLCTEOM, 3aTPAVBAIOLLM er0
penyTaumio HaAeXHOro nnaTenbliyka B MEXQYHapOAHO TOProene, v YT No3TOMyY 6bIno Gbl yMecTHel He HanaraTh Kakux-ni6o
06A3aHHOCTEN B NNaHe 0TKasa B onnate TpeGoBaHMA NnaTexa B CyYasX, YNOMAHAIOLLMXCA B npoekTe cTathi. Bbino BhickazaHo
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npepnonoxeHne, uto 6onee MBkM riogxopom Gbino Bl OCTABUTL TakMe cnyyau Ha YCMOTpeHUe rapaHTa/aMiTeHTa 1 He 06A3bIBaTh
B TO Xe BpemA npuHUMnana/npukasoaarena soaMelLiath U3OEPXKN rapaHTa/aMUTEHTA MO onnaTe HeoBOoCHOBAHHOMO TpeboBaHuA.
Bbino 3asenexo, UTo BO3paxeHue NPOTUB yoMMHaHuA B nyHkTe 1(a)(iii) cnyuas, koraa "ans TpeboBaHUA He MMeeTCA [OCTATOUHbIX
OCHOBaHWIA", cBMAETENbCTBYET 06 03aBOUEHHOCTM TeM, UTO MOMXOED, OCHOBAHHLIA Ha 06A3aHHOCTY, MOXET HaHecTW yiepb

HesaBucMMOCT 06A3aTenLCTea, MOCKOMbKY rapaHT/aMuTeHT Bbin Bkl nocTasneq B Takoe rnonoxexue, Korga emy HeobxoaumMo
paccneposaTts 06CTOATENLCTBA OCHOBHOM COenKkn.

128. BbiNO 3aABMEHO, UTO MMCKPELWIOHHbIN NOAXOMA Bonee COOTBETCTBYET Camoit CyTH POAU FrapaHTa/IMATEHTa ¢ yueToM suaa
HE3aBMCUMbIX 06A3ATENLCTB, PEryMMPYeMbIX MPOEKTOM KOHBEHLWN; TaKas PONb 3aKAOUABTCA B OLIEHKe M0 BHELLHIM NpuaHaKkam
COOTBETCTBMA [OKYMEHTapHbIX TpeboBaHuit NnaTexa ycnosuAm obasaTenscTea. Bbino 3asBAEHO, UTO NOAXOM, HANAraIOLLMIA
0BA3aHHOCTL He NPOM3BOATH NNaTeXa B CyYanAX HEOBOCHOBAHHOTO TPeGoBaHNS, ByET HeNPUEMNEeMbIM ANA rapaHTA/SMATEHTA,
MOCKONLKY Mpu 3TOM OT Hero bt TpeboBanock No cyTH Aena KOHTPONNPOBAaTH MOBEAEHNE CTOPOH OCHOBHBIX KOMMEPYECKNX COEMOK.
BbINO BLICKA3AHO MPE/MONOXeH/e, YTO LIeHOBAA CTPYKTYPa OrepaLyii ¢ HE3ABVCMMBIMA FapaHTUAMM 1 NPaKTUKa pe3epBHbIX
aKKpeQuUTVBOB He BOCNIPUMYT YBENNYEHNA PUCKA rapaHTOB/3MUTEHTOB, KOTOPOE MOBNEYET 3a coBoi HanoXeHne 06A3AHHOCTY He

NPon3BOANTL NNaTeXxa, U YTO B TaKUX criydasax ANA peLueHnAa l'Ip06ﬂeMbl pUCKa y CTOpOH KoMMepueckux cOenok ecTb gpyrue
MexaHn3mbl, B HACTHOCTU KOMMEpUYECKoe CTpaxoBaHue.

129. B nopfepxKky 06A3aHHOCTY He MPOU3BOAWTSL NNaTexa B CNYYanx HeOBOCHOBAHHOMO TpebosaruA ObINO 3aABMEHO, YTO TaKoM
nogxon B 6onblueit CTeNeHM cooTBETCTBOBAN Bbi ycTaHaBnMsaeMomy NpoekToM KOHBEHLIMW ocHoBOMonaraioLemy oba3aTenbcTey
AelcTeoBaTh A06POCOBECTHO. Kpome Toro, BLINo CouTeHo, UTO 0COBOro BHUMAHNA 3acnyXuBaeT BbicKa3aHHaA 0BeCroKOeHHOCTb,
CBA3AHHAR C TeM, YTO eCrM NPoeKT cTathi 19 GyAeT 0CHOBLIBATLECA Ha KOHLIEMLM, NPpe Ay CMaTPUBAIOLLEH npago 0TKasaTh B NnaTexe,
TO B UENOM pARe NPpaBoBbiX CUCTeM CTaTbA 20 0KaXeTCA HEerPUMEHMMOIA, NOCKONLKY B OTCYTCTBUE 0BA3AHHOCTY rapaHTa/aMuTeHTa
0TKasbiBaTb B MNaTexe No HeobocHOBAHHOMY TPe6oBaHUIO He ByAeT CYLLECTBOBATL BO3MOXHOCTH BbIHECEHNA CYLOM PeLueHnAa o
BPeMeHHbIX Mepax, BnokMpyIoLLmx Takue HeoB6ocHoBaHHbIE TpeBoBaHuA. BbiNo TakKe OTMEUEHO, UTO OCHOBAHHBIN Ha OBA3AHHOCTY
noaxon 6bin Bbl 3hheKTUBHLIM, NOCKONLKY, KaK 06 3TOM CBMOETEeNbCTBYET CYLLUECTBYIOLLMIA NPOEKT, MOTYT BbiTh YCTaHOBMEHb!
XeCTKue npepentl 1 ronoxeHne rapaHTa/aMUTEHTa MoXeT GbiTb YUTEHO C MOMOLBIO TakiX chOPMynMPOBOK, Kak "COBEPLUEHHO
OUEBMAHO", "0 MHEHWIO rapaHTa/amuTeHTa" 1 “LoBpoCcoBECTHO", & TakXe MOXET 6bITb obecrieueHa 3alunTa rapadTa/aMmMTeHTa Ha
0CHOBE MOMOXeH!A, TPEBYIoLLEro oT MpuHUMNana/MpukasoaaTens, KoTopbiil 3aSBAAET 0 MOLUEHHNYECTES, rpenocTasuTh BOMELLIEHUE
rapaHTy/3MUTeHTY 1 0BpaTUTLCA B CYA 3a BbIHECEHWEM COOTBETCTBYIOLLETO MpuKasa B crniyyae npocbbbl 06 atom. [pyroe
coofpaxeHne 3aKioUanoch B TOM, 4YTO NOAXOR, OCHOBARHBINA Ha OBA3AHHOCTY He NNATUTS, COrnacyeTcs ¢ TOW KOHLIeNUUen, uTo B
cnyyae NeicTBATENbHON HEOBOCHOBAHHOCTV FrAPaHT/3MUTEHT B KOHEUHOM CUeTe He By AeT CUMTATLCA 0BA3AHHLIM npoussecTv Nnatex
W oTkas B nnarexe HdyneT oTBevaTh €ro MHTEpecam.

130. O6MeH MHerMAMN B KOMACCUM BLIABUN 3HAUMTENLHBIN MHTEPEC K TOMY MPEAMONOXEHAIO, YTO PA3ANUUA B MHEHWAX MO gorpocy
0 TOM, KaKOil MOPANOK CREAYET NPeAyCMOTPeTs: 06A3aHHOCTL UMM MPABO OTKA3ATh B MNATEXE, MOXHO COOTBETCTBYIOLMM 06pa3oM
Y{ECTb MyTeM BKNIOUSHNA ONPeAeneHHoN CCbINKK Ha Pa3NNUHLIE BIAObI OTHOLLIGHUIA, BOSHVKAIOLLIME Y rapaHTa/3MUTEHTa B KaXa0M
KOHKpETHOM cfiyyae. B pamkax Takoro nogxofa MOXHO Bbino Gbl NPU3HATS, UTO € TOUKM 3PEHUA OTHOLLIEHUIH rapaHTa/IMUTEHTa C
GeHehrUNAPOM MOXHO CUMTaTh, UTO NEPBLI MMEET MPABO HE MNATUTL. B TO Xe BPEMA 3TO He UCKMKUMT BOSMOXHOCTU TOr0, UTO
C TOYKM 3pEHMA [OrOBOPHBIX OTHOLLIEHU FraPaHTE/AMUTEHTA C IPUHLIMMANOM/MPUKA 30/,ATENEM MOXHO CUMTATL, UTO HA MEPBOM fEXUT
06A3aHHOCTb He NNa™TL Mo HeOBOCHOBAHHOMY TPEBOBAHMIO C TeM NOCNBLCTBMEM, UTO MNATEX MO TaKOMy TPEBOBAHUIO MOXET
AUMTL rapaHTa/amMvTeHTa ero npasa TpeboBaTh BO3MELIGHWA €O CTOPOHBI MpUHLMNana/mpukasopartens.  AHanormyHoe

NPeAnooXeHNe 3aKnoYanocs B TOM, YTobb! MPOCTO NPenyCcMOTPETh, UTO B CAyYae He0BOCHOBAHHOCTH Tpe6osava GeHeqamuVIapy
He NPpUUUTaeTCA HNKaKoro nnaTtexa.

131. Kpome ocHOBHOro BOMpoca 0 ToM, hopMynMpoBaThs N CTaThbio 19 ¢ TOUKM 3peHnA 06A3AHHOCTY UMM MNPasa He MNaTuThb, Bbinu
BbICK@3aHb! PA3NMHHBIE MHEHUA B OTHOLLIEHNW KOHKPETHBIX 3NEMEHTOB HbIHELLIHEV hopMYIMPOBKM NpoeKTa. Bbina nopaepxanHa Touka
3peHnA, YTO OT CIOB MO MHEHUIO TapaHTa/a3MMTEeHTa" MOXHO BbiNo Gbl OTKA3aTbCA, MOCKOMLKY XenaTeflbHo MpUBHECTN B 3TO
MonoXxeHne Heckonbko 6onblyio 06LEKTVBHOCTL, MPUYEM WCXOLHON TOUKO MpW 3ToM 6biNo Obl MOBEOEHWe “pasyMHOro

rapaHTa/sMuTeHTa’.  AHanormuHo 6binc NpesnoXeHo caenath CChbUKY Ha CTAHOAPT, OCHOBBLIBAIOLLMIACA Ha MeXAYHapOJHON
6arkoBCKOM NpakTuKe.

132. ObecroKoeHHOCTL B OTHOLLIEHUM (hOPMYRUPOBKYM "eCrv MpUBEREHs! hakThl' 3aKMOYANach B TOM, UTO OHA, BOIMOXHO, CO3AAcT
0MacHOCTb He0bX0AUMOCTU NPOBOAUTL PaccefoBaHUe haKToB FAaPAHTOM/3MUTEHTOM 1 €8 MOXHO CUMTATb HEACHON UMM HeTOUHOM
B TOM CMbICI1@, OTHOCKTCA Nk OHA K 060MM 13 JBYX BO3MOXHbIX CLIEHAPUEB: K Criyualo, KOrfa CoBepLUISHHAA OUeBNaHOCTb BbITeKaeT
U3 U3YUEHVA AOKYMEHTOB, U K Cy4alo, Kor[a CoOTBETCTBYIOLLEE PeLUeHUe NPUHUMAETCA Ha OCHOBE [OMNONHATENBHON MHOpMaLIA,
NpeacTaBneHHoN rapaHTy/aMUTEHTY UM MMEIOLLIENCA B ero pacropsXexni.

'133. Bbino BLICKA3aHO HECKONBKO MpeAnoxeHnin o6 ucknioueHun nyHkra 1(b), NpepycMaTpuUsaoulero 06A3aTenbLCTBO
npuHUMnana/mpukasofarensa obecneumTs 3almTy rapaHTa/aMITeHTa, Ha TOM OCHOBaHUW, UTO arHbi BONPOC MOXET BbiTb [OMKHBIM
o6pasom yperynmposaH Ha 4OFOBOPHOM YPOBHE.

134. BbiNO BbIPAXEHO MHEHUEe 0 HeOBXOAUMOCTY NPeYCMOTPETh MPaBUNO, CNeLMansHO NpeaHa3HauYeHHoe ANA YPerypoBaHis
CBA3aHHBIX C KOHTPrapaHTAMA BONPOCOB B cyyae HeobocHOBaHHOMO TpeboBaHA Mo rapaHTui, K KOTOPO OTHOCUTCA KOHTprapaHTvA.
Cublcn MpefinaraeMoin HOPMb 3aKNIOUANCA Bb! B TOM, UTO MOLLIEHHUUECTBO B CBA3W € TaKuM TpeboBareM He ByaeT aBToMaTUIecKu
npuaasath TpeboBaHMIO NO KOHTPrapaHTUM XapakTep MOLLEHHUYECKOro W uTo TpeboBaHWe ynnathl Mo KOHTprapaHtum Gypet
CUMTaTLCA HeOBOCHOBANHBIM NULLL B Cyyae croeopa Mexpay GeHeduumapoM, MPeacTaBnAoLIMM Takoe TpeboBaHne, U rapaHToM.

135. B pesynbTaTe NpoBefeHHOro 06Cy XoeHNA CROXMNCA PAL PR3MMUHBIX BO3MOXHBIX NOAXOA0B, OTPAXAUIOLLMX Pa3HbIe CoUeTaHUs
BbIPAXEHHbBIX COOBPaXeHUA M MHeHNA, TaK, B COOTBETCTBAN C OHVM U3 HUX, MUHAMANMCTCKWM, NPefnaraeTcs NpocTo U3NoXmTh
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0CHOBaHMA ANA HernaTtexa. TaKoil NOAXOMA He Halen LUMPOKOA NnopaepXKy, nockonbky Komuccua couna, Uto ¢ ero romoLLsio
HeMb3A ROBUTLCA [OCTATOUHOM CTEMEHN YHAMKALIMM B CUIY TOTO, UTO LBl PAA BaXHbIX BONPOCOB OCTAHETCA OTKPLITLIM. Lpyroi
MOAXOA, OCHOBLIBAIOLLIACA B LIENOM Ha HbIHELLIHEM TEKCTE, MOXHO COPMYIMPOBATH C TOUKM 3peHun 06A3aHHOCTY OTKA3a B NnaTexe,
YBA3aHHOW ¢ 0BA3ATENbCTBOM MPUHLMMIana/NpukasofaTtens ofecreuTs 3aLLuTy, XOTA MpK 3TOM U He 0bA3aTenbHO YrnoMMHaHve
NpUHLMNana/npukasogarens, o6palLaloLLeroca no yKasaHuio rapaHTa/amiTeHTa CYA € Lienbio NoflyueHia onpegenequn. Tpetmii
BO3MOXHbIV MOAXOA MOT 6bl OCHOBLIBATLCA Ha ANCKPELIMOHHBIX npasax, Gyab OH BbIpaXeH B KaTEropuax npasa NPoM3BecTH NNaTex
Wn Npaea oTkasath B nnaTexe, U BKMOUaTb CCHINKM HA TO, YTO FAPaHT/AMWTEHT meitcTByeT nobpocoBECTHO, W, BO3MOXHO, Ha
CTaHaapTL MeXOYHAPOMHON MPaKTUKU HE3aBUCUMBIX rapaHTUil U pe3epBHbIX-aKKPeaUTMROB.

136. YeTBEpPTHINt BOIMOXHLIA NOLAXOM MOT 6b1 COUETATL SNEMEHTb! 1 06A3aTenbLCTBEHHOro Noaxona, u ANCKPELIMOHHOTOo noaxona,
1 MOr b1 OCHOBLIBATLEA HA TON CTEMEHM, B KaKOW HEOBOCHOBAHHOCTS "COBEPLUEHHO OYeBMAHA" UMK BCEro MiLLIb "BechMa BEPOATHA",
U Bkmouan 6l Takxe ykasaHMe Ha TO, uTO OEWCTBMA TapaHTa/amuTeHTa He ROMXHbi HaHocuTL yuwepba npasam
npuHUvnana/npukasoparens unm GeHeduumapa npuberats K cynebHbIM Mepam B nopafke BO3paXeHuA NpoTUB [encTeuit
rapaHTa/amuTenTa nau ana GnokupoBarma ero nelictenit. OQHAKO Takoil KOMBUHMPOBaHHLIA NOXOR, COUETAIOLLINI 0BA3AHHOCTH

Y QUCKpeunoHHbIe rpasa, He Haillen [OoCcTaTouHou NOAAEPXKH, B Y2CTHOCTU NOTOMY, YTO OH BbiA COUTeH HECNOCOBHbLIM obecreunTs
BOCTaTOUHYIO CTeneHb onpefeneHHOCTU NMoNoOXeHUA rapadTa/amuTeHTa.

137. W3 Bcex BoiLLBYNOMAHYTHIX BO3MOXHbIX Noaxonos Komueons oTAana npegnouTeHue Noaxogy, OCHOBLIBAIOLWEMYCA Ha NpaBe
rapaHTa/aM1TeHTa 0TKasaTh B nnarexe. B 1o Xe Bpema B LienoM 6bino CouUTeHO, UTO 3TO NonoXerne byneT cchopMynMPoBaHO TaKUM
06pa3zom, uToBbi MOACHUTS, UTO peub uaeT o npase "no oTHOLWEeHMIO K GeHeduUMapy”, ¢ TeM UTOBbI HE UCKMIOUYATh BOIMOXHOCTH

cunTaTh, YTO B OTHOLLIGHVUU anHuwnana/anKaaonaTenn l'apaHT/BMMTeHT HeceT 0DA3aHHOCTL He nnaTTe no HeOGOCHOBaHHOMy
TpeboBarmio.

138. B 10 Xe Bpemn C TeM, UTo6b! CHATb 06ECNOKOEHHOCTb B OTHOLUIEHIM TOFO, UTO hOPMYNMPOBKA CTaTbK 19 C TOUKM 3peHuA Npasa
rapaHTa/aMMTeHTa 0TKa3aThb B NNaTexe CO3NACT B HEKOTOPbIX MPABOBLIX CUCTEMAX NPenATCcTane ANA BLIHECEHUA PELUSeHUA O
BPeMeHHbIX CyAebHbIX Mepax, KoMMcona pewumna eKniouIT, B CTaTeio 19 nonoxeHue, HarpaefeHHoe Ha oKasaHue MOMOLLM B
PeleHn 3Toi NpoBnembl B 3TMX MPaBoBLIX cucTemax. B 3ToM nonoxeHwn cnepyet MPAMO yKasaTb, YTO B CAYYaAX
HEOBOCHOBAHHOCTH, YNOMAHYTHIX B CTaTbe 19, NPUHLMNAN/NpUKa30aaTens MMeeT Npaso Ha BpeMeHHbie cyaebHbIe Meps! cornacHo
crarbe 20. OfHAKO B 3TOM KOHTEKCTe He BbiNo COUTEHO HEOBXOANMBIM YNIOMUHATS, YTO FapaHT/IMUTEHT He AONXeH HaHOCUTb
ywepba npasam 6eHedbmLmapa, NOCKONEKY 3TOT BOMPOC He ABNAETCA NPeAMETOM cTaThit 19. Bbino, B YACTHOCTU, OTMEUEHO, UYTO

cTatha 19 He npenaTcTeyeT GeHedmumapy npuberats k cyne6HOI 3aLLMTe B Cyuae HeNpPaBOMEPHOro 0TKa3a B ornaTe MNaTexHoro
TpebosaHus.

139. BbinG BHECEHO MpeanoxeHne VCKAIOWTL U3 CTaTbi 19 KOHLIEMLMIO "COBEPLLEHHON OUEBMAHOCTH", MOCKONBKY Ha MpaKTuke
rapaHT/aMmMTeHT ByaeT obR3aH oTKasaTb B NfaTexe B CAYYae, €CMiM MOLLEHHUYECTBO DencTBuTeNnbHO UMeeT Mecto.  Bbino
MOATBEPXAEHO, ORHAKO, YTO B 3TOM CTaThe GyAeT coxpaHeHa CCbika Ha TO, YT HeoBPOCOBECTHOCTL [ONXHa BbiTh "coBepLUeHHO
ouesMpaHa" rapaHTy/aMuTeHTy. Mo 0bLueMy MHEHWIO, 3T1 CNoBa ABNIAIOTCA HEOBXOaVMBIMA OnAToro, ytobbl COXPaHUTL HE3ABUCUMBIA
XxapakTtep ofa3artensCTs rapaHTa/amiTeHTa nepes beHedmumapnem. B pesynbTaTe cocTosBlleroca obcyxaeHna 6bina nanee
AOCTUrHyTa AOrOBOPEHHOCTL O TOM, YTO COBA"MO MHEHMIO FAPAHTA/3MUTEHTA" MOXHO MCKAIOUNTSL M YTO CealyeT YeTKo YCTaHOBUTD,
UTO yKa3saHHoe NpaBo rapaHTa/amMuTeHTa ABNAETCA NPaBoM Mo OTHOLLEHMIO K GeHeduLmapy”. Komiceus Aanee cornacunacs ¢ Tem,
UTO CYLLIECTBYIOLUMIA MYHKT 2 CIeAYET COXPaHUTS B €10 HbIHELLHEl thopMYRMPOBKE U UTO He crieqyeT APUHUMATL NPELNOXeHWA O
perynuposaHi B CTaThbe 19 Bonpoca o nonoxeru JOGPOCOBECTHBIX TPETLUX CTOPOH. BbINO [OCTUTHYTO Takxe cornacve B
OTHOLLIGHAMNCKMIOUEHNAM3MYHKTa 1(b) NONoXeHU, KOTopbIe kacaloTcAoBA3aTeNLCTBA MPUHLMNaNa/NprKa3onaTens obecneunsaTh
3aLMTY rapaHTa/3MUTeHTa U, B Criyuae NOCTYNNeHUA NpocsBbl, Nonyuats onpeaeneHne cyna vwnu apbutpaxa u KoTopble Bbinu
noGaeneHbl Pabouein rpynnoin Kak YacTe NOAXoaa, ChoPMyMMPOBAHHOIO ¢ TOUKM 3peHns 06a3aHHOCTU.

140. HaocHoBe 13noXeHHOro BeiLLie NOHUMaHUA KoMucena nepenanacratsio 19Ha paccMoTpeHue peaakUOHHORIPYNbl, BKMOUYaA
BOMPOC O TOM, cnefyeT M1 WCMonb30BaTh BblpaXeHue "MPUOCTaHOBUTL MNaTeXx" BMECTO CNOB "0TKa3aThCA OT nnatexa.
YKasblBanoch, UTo CrnoBo "MPUOCTAHOBWTL', MO-BUOMMOMY, SBAAETCA Gonee YMECTHbIM, NOCKONbKY OHO B Bonbiuein cTeneHun
npepnonaraetT BO3MOXHOCTbL TOro, yTo peulieHne FapaHTa/SMMTeHTa, BO3MOXHO, BROCnencTreuun 6yneT MepecMoTpeHo camnm
rapaHTOM/aMUTEHTOM UK CYLIOM.

TMABA V. BPEMEHHbIE CYOEBHbIE MEPb!

Cratba 20. BpeMeHHble cydebHble Mepbl

141. Komnceua paccmoTpena cnefylownin TEKCT MPoeKTa CTaTbu:

"1) Bcnyvae, KorgaHa 0cHOBaHM 3aABMEHNA NPUHLMNANA/NPUKA30RATENA UM UHCTPYKTUPYIOLLE CTOPOHbI MOXHO caenaTtb
BbIBOf, UTO CYLLIECTBYET 60NbLLAA BEPOATHOCTL TOr0, UTO B TpeBOBaHIM, KOTOPOE NPEALABNEHO MK NPeanonoX1TensHo bynet
npepbAsneHo GeHeduLMapom, NPUCYTCTBYET OQUH W3 3NEMEHTOB, YKa3aHHbIX B MyHKTE 1 CTaTbk 19, cyd Ha OCHOBaHWM
HErocpeCTBeHHO UMEIOLIMXCA B ero PacropAXeHU BeCKVX O0KA3aTensCTs MOXET BbidaTh NMpenBapuTenbHbIA MpUKas,
3anpeuaiolmin Geredmumapy NPUHAMATL MAATEX WM NPEAMMCHIBAIOLLMIA 3a6NOKNPOBATL CPELCTBA Mo 0BA3ATENLCTBY,
HAaxXOMAUMECA Y raparTa/3MITeHTa, UMK NOCTYNNEHUA No obA3aTenbCTBY, yrnauenHsie GeHeduLMapy, ¢ YHeToM TOro, UTo
OTCYTCTBIE TaKoro rnpukasa mMorno 6ol NPUUMHUTL ApUHUMNAny/NpUKasoaatenio cepbesaHbiit yiuept.

2) Tpu Beinave MpeABapUTEnbHOro MPUKaaa, YNOMAHYTOrO B MyHKTe 1 HACTOALLE CTAThY, Cy,3 MOXET oTpefosaTh 0T mMua,
XOLaTaCTBYIOLLEro O TaKoM NpuKase, NPEACTaBUTL TakoM BUL OBECTIeUeHUS, KOTOPbIA CYLl COUTET HEOBXOAMMBIM.
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3) Cyp He MOXeT BbiAaTb NPeABaPUTENbHDIA MPUKa3, 0 KOTOPOM FOBOPUTCA B NYHKTE 1 HACTOALLIGN CTATLW, HAa OCHOBAHUM
Kaxoro-nnbo Bo3paxeHna NPOTHE NfaTexa, Horo, YeM BO3PaXeHun, ykasaHHble B nyHkTe 1(a)(i), (i) nmm (i) craten 19, nan
B Cny4ae ucronb3osBaHna obA3aTenbCTBa B NPECTYNHbIX UefAx".

142, Bbino NpeanoXeHo UCKMOWTL CTaThio 20. OgHa M3 NPUUMH COCTOANA B TOM, UTO HOPMbI B OTHOLLIBH BPEMeHHbIX CPefCTB
cynebHoM 3aLWmMTLI yXe AaBHO 3aKPenneHbl B HALMOHANLHOM NPABE U UTO KOHBEHLIMA He [OMKHa 3aTparveats 3Toi obnactv npaea.
Kpome Toro, B npoekTe cTaTek 20 paccMaTpuBaeTCA NULLIL OrPaHUHEHHOE YMCHO BOMPOCOB, CBA3AHHBIX C BpeMEeHHbIMM CpeacTBaMm
cynebHoN 3aLmTbl, U YIOMAHYTbIE MOMOXEHWA MO TakUM BOMPOCaM MOFYT HE[OCTATOUHO XOPOLLIO COFNACOBLIBATLCA C OCTAMLHBIMU
NOMOXEHNAMM NMPUMEHUMOTO HALMOHAIBHOTO NpaBa B 06nac BpeMeHHbIX CPeacTs cyaebHon sawmTsl. [pyroi oBOS B NONb3y
UCKMIOUEHUA COCTOAN B TOM, UTO B KOHKPETHOI 06MaCTM HEe3aBUCUMBIX FrapaqTUii U Pe3ePBHLIX aKKPeQUTUBOE BpeMeHHbIe CpeacTsa
cypebHon 3awWwmTbl HEYMEeCTHb! B TOM CMbICle, YTO CyAbl B0 BooBLUe He [OMXHLI paccMaTpuBaTh NRaTexHoe o6A3aTeNnbCTBO
rapaHTa/oMMTeHTa, imbo, Koraa 3To onpaBAaHo, AOMKHbI NPEKPALLATL TAKOe MNaTeXHOe 0BA3ATENLCTEO CreLManbHbIM PeLLISHUEM.

143. B xauecTse anbTepHATUBbI MCKAIOUEHNIO NPOeKTa cTaTbn 20 Npefinaranoch BO3AepXaThCA OT UCNONG30BAHUA hOPMYNMPOBKU
"... CYQ ... MOXET BbifjaTb NpeaBapuTenbHbIi NPUKas..." N NOAOXMTL B OCHOBY 3TOMO MOMOXEHUA thOPMyNMPOBKY NPUMEPHO
cnegyloulero conepxaxqva: "npuHumnan/npukasopaTent MoxeT obpaTbea K cyay ¢ npockboi ...". Llenb Takoro uaMeHeHMA
COCTOMT B TOM, UTObbl M3BEXaTL PUCKA HapyLWeHUA Npeporame cyga.

144. Komucena He npruHAna NpeanoxXeHnii UCKMIOUUTL ITOT MPOEKT CTaThH UM XE U3MEHNTL UCNONb30BaHHLIN B HeM roaxod. 5bino
yKa3aHo Ha BaXHOCTb 3aKpenneHua npasa NpuHLMnana/npukasonarenn obpallartbCA By, KOraa 3To He06X0OUMO GNA TOro, YTo6b!
HeZonycTUTL Nony4eHua eHedLMaPOM NnaTexa B cnyyanx, ykasaHHbIX B NpoeKTe cTati 19. Buino Takxe yKasaHo Ha BaXKHOCTb
UETKOro OrpaHuieHna rpasa obpaLLaTeca B CYA, KOTOPOEe B Pa3niuHbIX BapUaHTaX CYLLECTBYeT BO MHOMUX NPaBOBLIX CUCTEMAX, C
Tem uTobbl nsbexatb HEOBOCHOBAHHOrO BMELLATENbCTBA CyAa B MAATEXHble OTHOWEHWA B COOTBETCTBUM C rapaHTUaAMM Wm
pe3epBHbIMU akkpeauTBamy. OQHOBPEMEHHO YKasbiBanoch, YTO B 3TOM MONOXEHUU He MPeAnpPUHAMAETCA MOMbITKU AeTaNbHO
pernameHTMpPOBaTL MPOLIECCYanbHbie BOMPOCH!, KOTOPbIE [OMXHLI peLlaTthCA B COOTBETCTEMM C HAaUMoHanbHLIM NMpasoM. Kpome Toro,
Kak HeOQHOKPAaTHO YKa3biBanoch B Xofe NOAroToBUTENsHOM paboTs!, 0fHA 13 OCHOBHBIX Liefiei NPOEKTa KOHBEHLMN COCTOUT B TOM,
uTo6b! YHUULMPOBATE MPABO B 06NACTM MOLUEHHWUECTBE, HE HAHOCA NPU 3TOM yLllep6a He3aBUCUMOMY XapakTepy 06A3aTenLCTsa;
3Ta uers MoXeT BbiTh AOCTUIHYTA MULLL HAa OCHOBE PaCCMOTPEHUA BOMPOCOB, CBA3AHHbIX C BPEMEHHbIMU cpegcTeami cyaebHoMn
3aumTel. Kpome Toro, gaHHoe nofoxeHue cTano eiue 6ofiee noneaHbiM, NoCKonbKy NOAXoH, NPUHATLIA Komuceneit B oTHOLIEHAN
npoekTa ctatbkt 19 (eM. nyrkTel 137 1 138 Builie), B HACTOALLGE BPEMA NpedycMaTPUBAET MPaso NpuHUMNana/NpukasogaTens Ha
BpemeHHble cynebHbie Mepbl. Bblino oTMeueHo, YTo NPeabIAYLLWA NPOEKT CTaTbi O HECOCTOATENLHOCTU NPUHLMNAna/NprKkasonarens
1 o niobeix ApyrMx 0bCTOATENLCTBAX, KOTOPLIE MOTYT NOBAUATL HA CNOCOBHOCTL UMK 06A3ATENLCTBO NPVHLMNANA/MPYKA30HaTens
npefoCTaenTh BO3MELLEHVE rapaHTY/3MUTEHTY, Obin WCKMIOYEH B cuny [OCTArHYTOrO MOHUMAHWA, YTO HECOCTOATENbHOCTL
npuHUMNana/npykasonarens uny Takue Bpyrme o6CToATENbCTBA HE MOTYT CAYXWUTL OCHOBAHWEM BbIHECEHWA Cye6HOro 3anperavnm
UHOro oTKasa B nnatexe (nNpoekt craten 17(1 Tep), A/CN.9/WG.I/WP.80 u A/CN.9/391, nyHKT 127).

[OyHkT 1

145. B oTHOLUEHUN hOPMYNNPOBKW "6ONbLUAA BEPOATHOCTL" ObINN BbICKa3aHbl KPUTUMECKUE 3aMeY4aHA Ha TOM OCHOBaHWN, UTO OHa
OTKPLIBRET CMNLLIKOM LUMPOKWE BO3MOXHOCTW LA NPUHATUA BpeMeHHbIX CyfebHbiX Mmep M Mo3ToMy MOXeT HaHecTm yiuepb
He3aBUCUMOMY XapakTepy o6A3aTenbCcTBa U, BO3MOXHO, CTUMYNUPOBATL NPUHLMI iana/Mpukasopartens nNpeanpuHUMaTh NOMLITKA
3agepxarb nnarex. [na nopkpenneHua He3aBucUMoro xapakrepa obAsaTenbcTsa Npeanaranoch 3aMmeHnTs 3Ty GopMympoBKY
TpeboBaHUEM O TOM, UTO OCHOBAHUA LNA NPUHATUA BPEMEHHBIX CyaebHbIX Mep [oMXHb! BbiTh "COBEPLUEHHO ouesnaHbIMU". B 3ToM
KOHTEKCTE ObINO yKa3aHo, YTO CTaHAapT AoKasblBavA, MPefyCMOTPEHHbId B CYLLECTBYIOLLEM NyHKTe 1, He COOTBETCTBYeT
NONOXEHUAM CTaTeM 19, NOCKONLKY B HEKOTOPLIX CAYYAAX rapaHT/aMuTeHT OyneT 06A3aH OCyLLECTBUTL NNaTexX, HeCMOTPA Ha TO,
4TO CYLQ MOXET U3AaTh NPUKa3 0 BpeMeHHbIX Mepax AnA bnokvposaHva Nnatexa. Mpeanaranocs Takxe 3ameHUTb hopMyIvpoBKY
"BECKMX [0Ka3aTenbcTs" crosamu "HEOMPOBEPXMMbIX AoKasatencTs”. OTMeYanoch, YTo Cymbi MOTYT, B TOM uucfle B XOAe
pasbupaTenscTea, CBA3AHHOIO C BpeMeHHbIMM CPeACTBaMMU CyaebHOi 3aLUMTEI, BLIHOCMTL ONpeaeneHns OTHOCUTENbLHO TOro, CMOT
m npuHumMnan/mpukasogarent HEONPOBEPXWUMO AOKasaTb, uTo TpebosaHne nnatexa ABNAETCA COBEPLUEHHO OueBUOHO
HeoboCHOBaHHbLIM. AHanorMuHLIM 0BPA30M NPeSNaranoch 3aMeHnTb CCbIIKY Ha "cepbe3atbi yLuep6” CChINKon Ha "HeBOCNOAHUMBIN
yuiep6".

146. B nopaepXKy CyLLECTBYIOLero TeKCTa yKasbiBanoch, UTO UCMONb30BAHME DPA3NUUHLIX CTAHHAPTOB B cTathax 19 u 20
ONpaBAaHo, MOCKOMbKY NO3VUMM W hYHKUMW rapa|ta/aMuTeHTa, paccMmarpusaioliero tpeboeaHne, ¢ OfHOA CTOPOHLI, W cyaa,
orpepensAIoLEero LenecoobpasHocTb NPUHATHAA BPeMeHHbIX CyaebHbIX Mep, ¢ ApYroi CTopoHb!, pasnndaotea. OTMedvanocs Takxe,
uTO Npefnaraembie N3MeHeHUs MOTyT NPUBECTU K UPe3MEepPHOMY 3aBbiLLIEHWIO TpeBOoBaHUA B OTHOLLIEHUW BPEMEHHbBIX CyfAebHbIX Mep
U, Takum 06pa3oM, CAenaTh MPakTMUEcKu HeQOCTYMHbIMA BpEMEeHHbIE CPeCTBA 3aLLMThI, UTO HaHeceT yuiept 3aKoHHbIM HTEpecaMm
npuHumnana/npukasogartend.  KpoMe Toro, NOCKONbKY MpockBbi O NPUHATUM BpeMeHHbiX CyAebHbIX Mep, Kak Mpasuno,
paccMaTpuBaloTCA cyaamv 6e3 3acnyLUMBaHUA MK ML MOCHE OTPaHNYEHHOTO 3aCAYLUMBAHUA TOM CTOPOHDI, B OTHOLLIEHUN KOTOPOIA
NPUHMMAIOTCA BpeMeHHble cyflebHbie Mepb!, TpebosarMe 0 NPefCcTaBneHuy "HeornpPOBEPXUMLIX 0KA3aTeNnbCTB" NpedcTasneTcs
abconioTHO HepeanucTVdHLIM.  Bonee Toro, Mpegnaraemble U3MEHEHMA He YUUTHIBAIOT HOMKHLIM 0Bpa3oM paszrmunin Mexgy
cynebHbiM pasbupaTensCTBOM, KOTOPOE HAMPABNeHO HA OKOHUATENbLHOe YPeryMposaH1e Cropa u B Xo4e KoToporo Heobxoaumo
NPeACTaBUTb ABHbIE [OKA3aTeNbCTBA B OTHOWEHUM MOLLIGHHWUECTBA, W CyebHoM pastupaTensCTBOM 8 CBA3U CO BPEMEHHbIMM

cynebHsiMM Mepamu, B XOe KOTOPOro NPUMEHAIOTCA MeHee XeCTkue CTaraapThl AOKasbiBaHuA Toro, Yto TpeboBaHue ABNANOCH
HeoboCHOBaHHBLIM.

147. Ewle ogHo npepnoxeHue rpegycMaTpueanoucknioveHne onpepenexua "secknx’ nepeg cnoeom " qokasarensers”, ¢ TeMuTobs!
BOMPOC O CTaHAapTe [oKa3blBaHWA PErynMpoBarnca B COOTBETCTBUM C APYIUM NPUMEHUMbIM NPABOM, MOMUMO KOHBEHLIMN.
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148. Otmeve, 4to hopMynMpOEKa, CoepXaLLanca BITOM NyHKTe, pefHasHaueHa ana MPUMEHEHIA BCaMbIX PA3NMUHLIX NPABOBbIX
cuctemax, Komucens pelumna ocTasuth ee 6e3 UaMeHeHUs.

149. Komu1cena pelunna, 4to cnosa "3nemMeHToB, yKa3aHHbIX BryHKTe 1cTathu 19" cnepyeT NoHUMATL B KauecTBe Cebifkv Ha cnyJan,
YnoMAHyThie B NoAnyHkTax (a), (b) u (c), Ho He B Ka4eCTBE CCbINKM Ha NpeaycMoTpeHHoe B BBOHON hOpMyNUpOBKe MyHKTa 1 B
OTHOLUEHIM FrapaHTa/amvTeHTa TpebosaH1e 0 TOM, UTo Takve Criyyan AONMKHbI BbiTh COBEpLLEHHD oueBnaHbl. PepakunorHon rpynne
Bbiflo NpeAnoxXeHo HaiiT COOTBETCTBYIOLLYI hOPMYMMPOBKY, xotopas no3eonuT Gonee YETKO OTPa3UTL Takoe NOHUMAaHMe.

150. Bbino BbipaxerHo GecrnokoicTBO B CBA3M C TeM, uTo CTaTbA 20 MOXeT GbiTb WMCTONKOBAHA B KauecTBe NONOXeHWA,
npenycMaTpusaiolero ocHosaHue ANA 6MoKMPOBaHWA BLIMNATHI rapaHTOM/3MUTEHTOM BO3MELLEHMA noaTeepXJalowWmMM  Mam
YNONHOMOUEHHbIM BaHKaM, KOTOpbIe OCYLLECTBUAN NNaTtex foBPOCOBECTHO. B OTBET OTMEUANOCH, UTO MEXAHU3MbI mexHaHKoBCKUX
pacyeTos He BXOOAT B Cpepy AENCTBIA KOHBEHLMM 1 UTO B ITOV CTaThe PACCMATPMBAETCA MLLIL Borpoc o HnokupoBaHuK nraTexa
BeHedmumapy. [nA PasbACHEHMA ITOMO MONOXEHUA GbINO PELLEHO NIMEHUTL hOPMYAMPOBKY MyHKTa 1 MpuUMepHO cneayioLLUM
06pa3zom: "...cya ... MOXET BbIATL MPeABAPUTENbHLIA NPUKAS, 3anpeLuaiouin 6eHedmumapy NpuHUMaTL NAaTex, BKlouan npukas
06 yniepxaHm rapaHTOM/IMATEHTOM CPEACTS No 06A3aTensCTBY, MMM NPeaBaPUTENbHBIA NPUKa3 O GrOKMPOBAHIM rMocTynneHui no
obazarenseTsy, yrinaueHHbix BeHeduLMapy, ¢ YUETOM TOFo, UTo ...".

[yHkr 2

151. Mpegnaranock MCKAIUMTL NYHKT 2, ¢ TeM UTOBbI BONPOC O MPeROCTABNEHAM 06ecreUeHUA B KauecTse YCMOBUA NPUHATUA
BPEeMEHHBIX Mep 3aLuMTb! perynpoBarca B COOTBETCTBM C APYIVM MPUMEHIMbIM NDABOM, MOMUMO KOHBEHLIMN. B COOTBETCTBAM G
ApyMMnpeanoxeH1eMnpeaocTaeneHm e obecreueHna BOMKHO GbITb MPejBapUTENbHLIMYCIOBAEM NPUHATUA PELLEHUA OBPEMEHHbIX
cynebHbix Mepax. KomM1cems petunna CoxpaHnTh CyLLecTBO 3Toro fiyHkTa 6e3 “3MEHEHMIA, 0TMETUB BaXHOCTL MPeJoCTaBneHNA CyaY
BO3MOXHOCTU TpeGoBaTb obecrieueHus, a Takke MPefOCTABNEHUA My OMUCKPELMOHHOrO npaea onpenenATb, HacKONbKO
UenecoobpasHo TpebosaTh obecneueHnA B KaXAOM KOHKPETHOM criyuae.

MymkT 3

152. Bbiflo NpeanoXeHo NCKNIOUITL NyHKT 3, MOCKOMNbKY OH Bblifl COUTEH YCTaHABMUBAIOLLUMM U3NULLIHE OFPaHUUMTENbHbIN NOPAOK.
3T0 MpeanoxXeHne He NOMYUMNO, OAHAKO, AOCTATOUHOM NOBAEPXKM.

153. Bbino BLICKA3aHO MHEHIE, YTO ITOT NMYHKT He NpecneyeT Lenv BOCNPenATCTBOBATL NpUHUMNany/fpukasonarenio nobusaTsCA
BbIHECEHWA peLleHnA 6 BpeMeHHbIX CyfebHbiX Mepax B CBA3W C ero [OroBOPHbIMY NPaBamMi B OTHOLLUEHUN rapaHTa/3muTeHTa B
COOTBETCTBUM C HAUMOHAMBLHBIM NPABOM.  JTOT BOMPOC NOAPOGHO He 0BCYXaancA.

KoHTtprapasmmm

154. Bbino npennoxeHo pasbACHUTb, YTO B Clyuae KOHTPrapaHTMm cTaTsa 20 He npegycMaTpuBaeT 0CHOBaHWA ANA BrokMpoBaHua
nnarexa KoHTprapaHTa rapanTy, KOTopelit 4OBPOCOBECTHO OCYLUECTBAN NAATEX Mo TPe6oBaHMIo. KOMUCCHA pelumna BbIpasuTh 3T0
HamepeHue, BKMOB B NyHKT 2 CTaThit 19 NonoXeHe 0 ToM, YT0 BpeMeHHbIe CyAeGHbIe Mepbl MOTYT MPUMEHATLCA ANA BOKUPOBAHNA
nAaTexa B COOTBETCTBUM C KOHTPrapaHTUei Milb B TOM Crlyuae, eCriv rapaHT OCyLUECTBUN NRaTex HemoBpOCOBECTHO.

155. Mpepnaranoce 4eTKO N3NOXUTL B NPOEKTE KOHBEHLMW MPUHLMA, B COOTBETCTBIAM C KOTOPLIM BpeMeHHbie cyfebHble Meps! B
OTHOWeHWM GeHedumapa, KOTOpbIN BOCTPEGOBAN MAATEeX B COOTBETCTEUM C FapaHTUeH, He PACPOCTPaHAKTCA aBTOMATUUECKN Ha
KORTPrapaHTUio, CBA3AHHYIO C 3TON rapaHTUeit; aHanormqHbIM 06pasoM NPefnaranocs yKasarh, UTO BpEMEHHbIe Cye6HbIe Mepbl
B OTHOLLEHWM raparTa, B MoMb3y KOTOPOro Bbina BbiiaHa KOHTPrapaHTUA, He PacnPOCTPAHAIOTCA aBTOMATUIECKY HA rapaHTUIO B
rnonk3y KoHeuHoro GeHechmupapa. Komuccua He couna LienecoobpasHbiM BKMIOYATh MOROBHLIE NOMOXEHUA B NPOEKT KOHBEHLMY,
MOCKONbKY, KaK 3T0 HEOAHOKPATHO MoATBEPX/Aanoch Ha ceconax Pabouelt rpynmbl, U3 cTatei 3 u 6 cneflyeT, UTo KOHTPrapaHTUs
ABNACTCA 06A3aTENbCTBOM, HE 3aBUCUMBIM OT rapaHTU, K KOTOPOI JaHHAA KOHTPrapaHTVA OTHOCUTCA.

IMABA VI. KOMN3WA HOPM MPABA

Cratba 21. Bbibop npumenvmMoro npaea

156. Kommcoua paccmoTpena Cnefyiowmin TeKCT NpoeKTa cTaTs:
"O6AasaTenscTBO perynvpyerca npasoM, BLIGOp KOTOPOro:
a) oroeopeH B 06A3aTENLCTBE UMM BLITEKAET M3 YCOBMIA 06A3aTenLCTBa; MM

b)  wHbIM 0BpasomM cornacosaH MeXAy rapaHToOM/IMUTEHTOM 1 BexeduLmMapom”.

157. Bbino BbICKA3AHO MHEHMe, UTO CroBa WKW BbITeKaeT W3 ycnosuil obAaaTenscTea’ & noAnyHkTe (a) pacxopATca ¢
hOpMyMMpoBKaMN PARA KOHBEHLMIA MO YaCTHOMY MeXAyHapORHOMY Mpasy, B KOTOPbIX FOBOPUTCA, UTO BbiOOp Npaea cTopoHamy
AOMKeH BbITh MPAMO OrOBOPEH 1 He MOXET BLIBOANTLCA U3 MMNOTETUIECKO BONN CTOPOH. Bbino NPeanoXeHo UCKMOUMTL 3TU CNoBa
C TeM 4TObLI NpeAyCMaTPMBANOCh, YTO BLIGOP Npasa CTOPOHaMM LOMXeH GbiTb NpAMO orosopeH B obazaTenscrse.

]

158. OpHako 370 MpegnoXeHWe He MOAYUNo [OCTATOUHON nopAepXku. BbiNo yKasaHo, 4TO NOAMYHKT (a8) B ero HbiHeLuHelt
hopMynMpoBKe OTpaxaeT CrOXMBLUMIACA B Paboueit rpyrire KOMMPOMICC, KOTOPLIA OTPaXaeT TekyLLye TeHOeHLMM B OTHOLLIeHUM
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OroOBOpPOK ¢ Bbl60pe npaea B TekcTax B obnactn TOpProsoro ripasa. bbino yKa3aHo Takxe, UTo MoanyHKT (a) Henb3A TONKOBATL TAKUM

obpasoM, uTo B HeM NPU3HAETCA MMNoTeTUYeCKan Bons CTOPOH, NOCKONLKY B HEM COMEPXUTCA KOHKPETHAA CCbIKa Ha YCMoBUA
obAazarenscTea.

159. Bbino BbickazaHo NpeanonoxeHue, UTo cylecTsyioLlian hopMynupoBKa cTaTei 21, 0coBeHHo Npu ee MPOYTEHUN COBMECTHO
CNyHKTOM 1 CTaTtsy 1, NpeanonaraeT, YTo rapaHT/3MUTEHT U GeHedbuLmap MOryT OCTUYbL TAKOM AOrosopeHHoC™ o Buibope npasa,
Kkovopan ByneT umeTs NocnencTeA ANA NPUHLMNana/npukasopaTens 663 cornacua NOCNeaHero, UM YTo OHU MOTYT UCKNIOUATL U3
ofAsaTenscTea [axe Te MOMOXEHUA KOHBEHLMM, KOTophle NpepHasHaueHL! AnA obecneveHna MpuHUMNany/Mpykasonarento
onpeneneHHoi saumTsl. [ina ofecrneueHns Toro, uTob GetHednumap v rapaHT/IMATEHT He MOV MCKIHOUUTD - MPUMEHUTENBHO K
OTHOLUEHWUAM MEeX[Y rapaHTOM/3MUTEHTOM W NpUHLMNAanoM/npuKasonaTenem - NOMOXEHNA, KacaloLmMeca 3TUX OTHOLLEHNI, 6e3
corfacua NpuHLMnana/npukasofartena v rapaHTa/amuTeHTa, 6bino NpeanoxeHo goGasuTs B KoHile nyHkTa 1 cTarteu 1 crnoea "unu

B TOM, 4TO KacaeTCcA OTHOLLIeHMIA rapaHTa/aMTeHTa U MPpUHUMNana/NpukasodaTens, ecnn 3t CTOPOHbI HE UCKMIOYAT MpUMeHeHne
KoHeeHuun".

160. MMocne obcyxaeHna GoMLLUMHCTBO UneHos KOMCCM BbICTYMM B Monb3y COXpaHEHNA HbIHELLHVX (hOPMYNMPOBOK NyHKTa 1
cTateu 1, a Takxe crateu 21. Komucena otmetvna, uto obiuii nopxomn MPOEKTa KOHBEHLIMU COCTOMT B OXBaTe OTHOLUGHWi
rapasTa/amureHTa u beHeduLmapa 1 UTo, HECMOTPA Ha TO, YTO OTHOLLEHVA NpMHUMNana/Npukasoaartens U rapaHTa/aMuTeHTa
PacCMaTpUBAIOTCA fMLLL B HECKOMbKIAX NOMOXEHUAX, CYLLECTBYET PAL HanpasneHHbIX Ha 3aLuTy npuHUMNana/mpukasopatens
MOMOXEHNHA, KaCaIOLLMXCA, B YACTHOCTH, MPUHLIMNA AOBPOCOBECTHOCTY. YKA3biBANOCH TaKXe, 4To BKMIOUEHUE MpeanoXeHHbIX
AONOAHUTENBHLIX CMOB B CTATBIO, OTHOCALLYIOCA K Chepe NPUMEHEHNR, CAENAET 370 MONOXEHUE NAMMLLIME CNOXHbIM, & OHO [OAXHO

nerko nogpaeaTtbca NOHUMAaHMIO, NOCKONBKY OTHOCUTCA K BOMPOCY O TOM, ApUMEeHUMa N KOHBEHLIMA K KOHKpeTHOMY 06ﬂ3aTeﬂbCTBy
nnn Her.

Cratba 22. Onpepenexe NpUMEHUMOro rpasa

161. Komucena paccmoTpena cremyiowmiz TeKeT rnpoeKTa CcTaThi:

"B oTcyTCTBYE Bhifopa Mpasa B COOTBETCTEUM CO CTaThel 21 0683aTeNLCTEO perynupyetca npasoM rocygapcTea, roe
HaXOANUTCA KoMMepUeckoe NpennpuATUe rapaHTa/aMuTenTa, B KOTOPOM 06A3aTeNnbCTBO GbINC BLIGAHO".

162. Bbino Bbicka3aHo MHeHe, UTO B CTaTbe 22 He YUMTLIBAIOTCA Cllyuam, Koraa rapaHT/3MUTeHT MOXeT ABNATLCA He KOMMEPUECKON
CTPYKTYpO#A, 0BnafaioLiei KoMMepUecKuM NPeLPUATUAGM, a YACTHBIM NLIOM, UMEIOLLIMM fULLIL ONPegeneHHOe MEeCTOXUTENLCTBO;
Takas BO3MOXHOCTL MpefycMatpusaeTca B crathe 4. [pefnaranoch ykasath, YTo B Takux Clydasx 06A3aTenbcTBo 6yner
PerynpoBaThCA NPaBoM TOro MeCTa, B KOTOPOM rapaHT/3MUTEHT UMEET MOCTOAHHOE MeCTOXUTENbCTB0. KOMUCCUA cornacunach ¢
TeM, UTO 3TOT BOMPOC HYXAAETCA B YTOUHEHM TAKXKE W B OTHOLLSHM PAGA APYTUX ONOXEHUH, 1 npeanoxuaa penakUoHHon
fpynne onpefennts, MOXHO iu GypeT BkniouTh obluee MonoxeHne, oxeaTbiBaloliee criyyau, Koraa rapaHT/aMUTeHT uMeeT
OCTOAHHOE MECTOXUTENLCTBO, HO He UMBET KOMMEPUYECKOro NpeanpUATUS.

163. C yueTom BbileykasaHHOMO pelueHna KOMUCOHA couna copepxarm1e cTaTsin 22 B Lenom npuemmeMbiM U Nepegana ee Ha
paccMoTperne peflakLuMOHHOM rpynne.

FMABA ViI. 3AKMIOYATEMbLHLIE MONOXEHWA

Cratba A. [lenoaurapuin

164. Komuceus pacemoTpena cneqyiolwmit TeKCT NpoeKTa craTon:
"[enoaurtapuem HacToAwei KoHeeHLMM ABnAeTeA MeHepankHbii cexpeTaps Opranmsauym O6beanHeHHsIx Haumia®.

165. Komucena couna TekeT cTaTbit A rpuemMreMbim.

Cratea B. [Moammcanne, pamudmkalma, NpUHATVE, YTBEPXOEHUE, MPUCOoeanHEHUe

166. Komucena pacomoTpena crieflyiolmii TeKCT NPOeKTa CTaThu:

*1) Hacroawan KoHseHumA oTKpLITa AMIA NOAMMCAHUA BCeMn rocyaapcTBami B LieHTpansHbIx yupexgermax Opranusawm
ObbeanHerHsx Haumit B Heto-Mopke o ... [aata uepes gpa rofa nocne oathl npuHATAA].

2}  Hacroauan KoHBEHLUMA NOANEXUT paTUdUKaLIM, TPUHATUIO UM YTBEPXAEHWIO MOAMNMCABLLMMA e rocygapcreamu.

3) Hacronwan KoHBeHUMA OTKPLITa ANA MPUCOSAVHEHUA BCEX He NOANMCABLLIMX ee FoCyAapcTB ¢ AaThl OTKPLITUA ee
OnA nogrmcamns.

4)  PamuuKaLyoHHble rpamoTbl, [OKYMEHTLl O MPUHATUN, YTBEPKAEHUA U MPUCOSOMHEHMN COAIOTCA Ha XpaHexue
TerHepansHoMy cekpeTapio Opratnsaumm O6beauHeHHbIX Haumin'.

167. Bblin NOAHAT BOMPOC O TOM, HE CMEAYET MK YCTAHOBUTL CPOK NOMMUCAHWA NPOEKTa KOHBEHLMN B TEUSHWE Tpex feT HauHan
€ fatkl ee NPUHATMA. OgHaKo BbiNo NPUHATC PeLLeHe COXPaHUTL ABYXNETHWIA Neprog, NpeanoXeHHsli B npoexTe, KoTopbin 6bin
npepncrtasned Komuecnu.
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Cratba C. [MpuMeHeHne B OTHOLLIEHN TeppuUTOPpUanbHbIX eanHILL

168. Komucena paccMoTpena criefyioLLmii TeKeT rpoeKTa cTaThu:

"1) Ecrwm rocypapcTeo umeet age u 6onee TeppuTOpUaibHble €4MHMLIbI, B KOTOPbIX MPUMEHSIOTCA PasnuuUHbIe CUCTEMB!
fpasa no BOMPoCaM, ABAIOLIMMCA MPEAMETOM PerynupoBaHuA HacToALIel KOHBEHLMM, TO OHO MOXET B MOMEHT
MOAMMCAHNA, PaTUDUKALIK, MPUHATUR, YTBEPXOEHUA WAM NPUCOSAMHEHMA 3aRBUTL, UTO HacToAwas KoHeHUMA
PacrpOCTPaHAETCA Ha BCe ero TepPUTOPUANbHBIE €AMHULILI MMM TOMLKO HA OAHY MW HECKOMbKO U3 HUX, 1 MOXET B nio6oe
BPeMA NpencTasuTh Apyroe 3aABNEHWE BMECTO paHee chenaHHoro.

2) B 3TMX 3afBNeHMAX DOMXHbI ACHO YKa3bIBATLCA TeppuTopuanbHble efuHALL, Ha KOTopble pacnpocTpaHaeTca
KoHseHumMA.

3)  Ecnu B onny 3arBnexs, cienaHHOro 8 COOTBETCTBIAN C [AAHHON CTATEH, HacToALan KoHBeHUWA pacnpocTpaHAeTcA
HE Ha Bee TeppuTopuansHbie eaMHALIE Kakoro-nbo rocynapcTsa, a MECTOPACTIONOXEHNE KOMMEPUECKOro npeqnpuaTIA
rapaHta/awnTeHta unu GeHedMmapa HAaXopUTCR B TePPUTOPUANLHON emUHMUE, Ha KoTopylo KoHseHLMA He

PACMPOCTPaHAGTCA, 3TO KOMMEPUECKOe MPennpUATUe He PaCCMaTPUBAETCA Kak HaxOOALLEecA B Horoeapusaioutemcs
rocygapcree.

4) Ecnm rocypapcTBo He fenaeT 3aABNEHUA B COOTBETCTBMM ¢ MYHKTOM 1 HacToAwen crathi, KoHseHums
PacMpoCTPAHAETCA Ha BCE TeppuUTOpUanbHble eOuHNLL! 3TOro rocynapcTea”.

169. Kommcena oTmeTuna, Uto Ha hopMynMpoBKy MPOEKTa 3TOM CTATsU MOXET OKA3aTb BIMAHME pellieHne BOMpoca 0 BO3MOXHbIX

CCbIfiKax Ha MOCTORHHOE MECTOXNTENLCTEO B APYNX YacTAX NPoeKTa KoHBeHUMN. B ocTanbHbIX OTHOWEeHNAX coflepXxaHue npoeKkra
cTatbu 660 couTeHo B LenoM npuemnembiM.

Cratba D. BetynneHve sasenerus B cuny

170. Kommcena paccmoTpena crefiylolmii TeKCT NpoeKTa cTaThu:

"1} 3anABneHMs B COOTBETCTBMM CO CTaThbel [C], coenaHHble BO BPeMA noanmcaHuA, nofanexar NoaTeepXaeHUIo npu
paTUcUKaLAN, MPUHATUIM MU YTBEPXOEHUN,

2) 3aseneruA U NORTBEPXOESHAA 33ABNESHAN [ENAIOTCA B MCLMEHHON thopme 1 opuLmansHo cooBLUAIOTCA eno3uTapuio.

3) 3amBneHmA BCTYNAIOT B CUflY OLHOBPEMEHHO CO BCTYMneHnemM B cuny HacroAwed KOHBEHUWM B OTHOLUEHWM
cooTseTCTBYlOLLEro rocynapctea. OpHako 3anenenne, 0 KOTOPOM AENoauTapuii NonyyaeT odrLmanbHoe yBefomneHne

rocAe Takoro BCTYMNeH!A B CUy, BCTYNaeT B CUMly C NEPBOro AHA MECALIA MO UCTEYEHUN LIECTV MECALIGE NOCTE HaTbi €50
roMYYeHA Aeno3uTapuem.

4) Moboe rocynapcTso, KOTOPOE AenaeT 3aABNEHUE B COOTBETCTBUAN CO CTAaTheil [C], MOXeT 0TKa3aTbCA OT HEro B
noboe Bpems NOCPEACTEOM OPULMAMNLHOrO YBESOMNEHUA B MACHMEHHOM thopme Ha umA penoautapua. Takoit oTkas
BCTyNaeT B cuny € nepsoro fHA MECALIa MO MCTeUYeHMM LUeCTM MECALEB rocne Aathl NofyueHus yBeOMMEHVA
aenosutapuem”.

171. Komucena couna cogepxarue ctateu D B Lenom npuemMnemsin.

Cratea E. Orosopku

172. Kommceua paccMoTpena cnedylownii TeKCT MpoeKTa CTaThu:

“Hvkakne oroBopku He MOTYT BbiTh crenaHsl K HacToALen KoHeeHmm".

173. BbinM BbICKa3aHbl PasnuuHbie TOUKN 3PEHNA B OTHOLIEHM TOTO, CRIeflyeT MM B NPOEKTe KOHBEHLMM rpegycMoTpeTh Npaeo
rocynapcTs, CTAHOBALLMXCA CTOPOHaMI MPOeKTa KOHBEHLMM, feNnaTh oroBopk1. OfHa 13 HUX 3aKniouanack B TOM, UTO TaKoe Npaso
CneflyeT NpuaHaTh B OTHOLLIGHWM KOHKDETHLIX FONOXEHUA, B CBA3WN C KOTOPbIMM B XOfe MOMFOTORKW MPOEKTa KOHBEHLWM Bbinu
BbICKa3aHb! PA3MINYHBIE TOUKU 3PEHUA UMW KOTOPLIE PACCMATPHBAIOTCA HEKOTOPLIMIA K&K, BOMOXHO, HE[JOCTaTOUHO YeTkue, B 3To
CBA3W YKa3bIBANOCh Ha CTaThio 20, KACAIOWYIOCA BpEMeHHbIX CyHebHbIX Mep, 1 CTaTbio 1(2), KOTOPaA, XOTA OHa U He COHePXUT
onpeneneHnA TepMmHa “MeXaYyHapOoaHbIN akkpeanTve', 06A3bIBAST HOroBapUBAIOLLIMECH FOCYAAPCTEa MPUMEHATL KOHBEHLIIO K TaKiM
aKKpeauMTMBam BO BCeX Criy4asx, KOrfa Toro noxenatoT CTOPoHs! Nofo6HbIX akkpeaAnTMEoE. [peanaranocs Takxe npeaocTaeuTh
rocynapcTeam npaso BbIGOpa NONOXEHI, B OTHOLLIEHM KOTOPbIX OHU MOTYT [eNaTb OrOBOPKY.

174. B nopmepXKy AONYCTMMOCTU OroBOPOK GbIN0 BLICKA3aHO NPEMONoXeH e, UTo MPU HaNWYK TAKOFO MOMOXEHWA MPOEKT
KOHBeHLWM CTaHeT bonee npuemnembiM AnA LUMPOKOTO Kpyra y4acTHUKkos. B xome obcyxaeHns Gein MOQHAT Takxe BOMpoc o
BO3MOXHOCTU [OMYLLEHNA OFOBOPKM, MO3BOMAIOLLEN FOCYAAPCTBaM MPUAATE MMIEPATUBHBIN XapakTep 6oee 3HAUNTENLHOMY YNCHY
NONOXeHUN NPOEKTa KOHBEHLIMK, YeM ITO MPeSYCMATPUBAETCA B HblHELLHEM TeKcTe.

175. Mocne obcyxaerma GOMbLIMHCTBO BbLICKA3ANOCh 3a T0, UTOBk! B NPOEKTe KOHBEHLMW He npeaycMmaTpusanach BO3MOXHKOCTb
orosopok. B noAaepXKy 3TOro peulerHua 6rino OTMEUEHO, 4YTO ee CyMECTByIOu.MVI TeKCT BeHYaeT MHOroneTHIo pa60Ty Hag
TLarensHo oTpaboTaHHbIM NakeToM FONOXEeHNiA, NPeCTaBNAILMM COBOM KOMIPOMICS, Lenb KOTOPOro COCTOMUT B TOM, YTODLI
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YPaBHOBECUTb UHTEPECh! Pa3MYHLIX CTOPOH PErYNMPYEMbIX B KOHBEHLIM 06A3aTenbCTs, U KOTOPbIN HANPaBAEH Ha TO, UToBb! y4ecTb
pasfmuHbie Noaxoabl U obbiuan, obyCNOBNEHHbIe PAINMUHBIMIA BUAAMA NPaKTMKN U NpaBoBbiMK TPpaamumamn, Bbifo Bbickasaxo
fipeanonoxexue, YTo ROMyLLIGHE OroBOPOK OTPULIATENbHO CKAXETCH Ha CTeNeH YHAMKALMY, KOTOPYIO NPeinonaraeTcs 4ocTMYL
C NOMOLLLIO NPOEKTA KOHBEHLIMK, 1, HANPOTMB, NPUBEAET K TAKOMY NOMOXEHMIO, NpK KOTOPOM NpakTUueckan 3chheKTMBHOCTb
MPOeKTa KOHBEHLWN B 3HaUMTeNbHO CTenern Gy feT NocTaeneHa rofd BOMPOC. YKasbleanoch TakKe Ha TO, UTO B XOfe NOAroTOBKN
CylLecTsyloLiero TekcTa, ekmiouasn paboty Tekyleit ceccun Komuoeum, Geinu HalifieHbl COOTBETCTBYIOLLME PeLLeHNA, NPUYEM He
BbICKa3bIBAMOCH HAKAKUX MOXEeNaHit 0 ToM, UTo6bI B OTHOLLIBHWM KaKUX-MMBO U3 3TUX petleHuii NpedycMaTpUBanock Npago Aenath
OroBopku. B oTseT 6bino ykasaHo, uto TpeFosaHus o fipaBe aenath oroBopKy BeidBUrannch. YTo KacaeTcA cTaThu 20, To, Kak
0TMEUaNnoch, 31O NONOXerne UrPaeT KMoUeBylo ponb B oBecrneueH AbheKTUBHOCTI KOMMNPOMUCCOB, AOCTUMHYTHIX B OTHOLLEHUW
MYTeNn PeLLeHNA UCKNIOWTENbHBLIX CYYaes HeOBOCHOBAHHBIX TpebosaHuit. OTMEYAnock TakXKe, UTo 3T0 FOAOXeHUe ycTaHaenveaeT
MU MABMMANbLHLIA CTAH@APT B OTHOLLEHUM HAMMYMA TaKuX Mep 1 B OTHOWeEHMA peleHna npobnemsl ycTpaHeHWs
HEOMpeneneHHOCT!, KOTopaA B CHMY WHbIX OCHOBAHNI MOXET CYLLeCTBOBATh B HEKOTOPbIX MPABOBLIX CUCTEMAX MO BOMpOCY O
haKTUUECKON BOMOXHOCTW MPUMEHEHNA NOZOBHbIX MEp B cyuanx, paccmaTpusaeMbiX B MpOeKTe KoHseHUmM. W HakoHeu,
yKasbiBanoch, 4To BO3MOXHAA HeobBXoAMMOCTh B OroBopKax ocnabnaercs BBUAY MMBKOCTW, MPUCYLLEH NPOEKTY KOHBEHLIM;
unaICTpaLMen Takon rmbkocTy ABMAGTCA TOT haKT, uto CTOPOHL! 06A3aTENLCTBA MOMYT MOAHOCTBLIO OTKA3ATLCA OT npUMeHeHnA
NPOEKTa KOHBEHLIM UMK UCKNIOUMTL AN USMEHUTL MHOME OTOEMbHbIE NONOXEHWA.

Craten F. Berynnenve B cuny

176. Kommucewa paccmoTpena cneflylolumil TekcT NpoeKTa cTathu:

"1) Hacronwan KoHseHunA BCTyraeT B cuny ¢ NepBoro gHA MecALa no cTeveHun OfIHOro rofa nocne OaThl Coaum Ha
Xpaterine [NATOM] PaTUMKAUMOHHOM rPAMOTH! UM [OKYMEHTA O MPUHATIAK, YTBEPXISHAM A npucoeavHeHN.

2)  AnAxaxpororocynapcrea, CTaHOBALLEroCA [loroBapuBaloLLMMCA rocyRapcTsoMHacTosALLel KoHBeHLMM nocne BaTh
CHa41 Ha XpaHeHue [NATOM] paTUUKALIMOHHON FPAMOTBI AN [OKYMEHTA O MPUHATYM, YTBEPXAEHWM AN NPUCOSaNHEHUN,
HacToAlan KoHBEHLIMA BCTYNaeT B CUy C NEpBOro AHA MECALA NO UCTEUEHUM OFHOro roga nocne gathl coaum Ha
XpaHeH1e COOTBETCTBYIOLLEro AOKYMEHTa OT UMeHW 3TOro rocyapcTaa.

3) HacroAwan KoHseHUMS NpUMEHASTCS TONbKO K obrsaTenscTBaM, BbIGAHHbIM B AATY BCTYNNEHUA AW MOCHe OaThl
BCTyNneHnA HactoAwen KoHseHum B cuny ana [loroBapuBaiolLMXcs rocyaapeTs, YrOMAHYTBIX B NognyHkTe (a), unm
Horosapusalouierocs rocyaapeTsa, ynoMAHyToro B noanyHkTe (b) nyHkTa 1 crartbmn 1",

177. Kommceua cornacinach ¢ TeM, UTo WYMCNO patMcIMKALMOHHLIX TPamMoT WM [OKYMEHTOB O NPUHATUAW, YTBEPXOeHM UM
NPYCOSAMHEHMM, HEOOXOMMMOE [f1A BCTYNNEHUA B CUMNY NPOEKTA KOHBEHLMM, [JOMXHO PABHATLCA MATH. BLINO COMTEHO, UTO ¢ yueTOM
uenu obecneuerna yHudMKaLmn NPaBOBOrO PerynupoBaHya 3To uneno ByfeT 6onee onpasmaHHLIM, YeM 6oMee HMaKan umcpa. B
COOTBETCTEIM C 3TUM PeLUeHEM COfepXaHne cTaTbit F BbI0 COUTEHO B LIGNOM MpUemMnembim,

Cratha G. [leHoxcauma

178. Komucena pacemotpena cnegyioLmil TEKCT NPoeKTa CTaThi:

"1) HacToAwan KoxeeHumMA MOXET BbiTb B NioBoe Bpems AeHoHcuposara [lorosapusaioumMca rocy4apcTeoM nyTem
HanpaeneHUa LenosuTapuio MUCLMEHHOTO YBeOMNeHNA.

2)  [eHoHcauma npuobpeTaeT cuny ¢ NepPBOro AHA MECALA NO UCTEUEHMI OFHOO Fofa NOCAE MonyJYeHua penosuTapuem
TaKoro ysefiomnenua. Ecni B yBeQoMneHn ykasax Gonee OnMTeNbHbI CPoK, TO feHOHcauA nproBpeTaeT cuny 1o
UCTEUEHMM ITOrO CPOKa nocne MofyUeHUA AeroaUTapueM Takoro yBeaoMIeHVA",

179. Komnceua nopteepavna 1enecoobpasHocTs VCNOAb30BaHUA TepMuHa “peHoHcaumA®, MOCKONbKY 3ITO COOTBETCTBYET
TPaAWLMOHHON TEPMUHONOTM MEXOYHAPOLHBIX [OrOBOPOB.

180. Yxasbisanock, 4to 8 BeHCKoi KOHBEHUMN O NPaBe MeXOyHapOQHbIX [OFOBOPOB ncnonb3yeTcA TepMuK " gorosapusaioilieeca
rocynapcTeo” ¢ uenbio o603HavueHuA rocy1apceTs, DABLLMX CBOE COrNACcUE Ha IOPINUECKYIO 0BA3aTENbHOCTL [NA HAX KaKoro-An6o
A0rosopa He3asncUMO OT TOTO, BCTYMAN 1 ITOT BOTOBOP B CUI1Y, ¥ UTO UCTIONb30BaHVie 3TOro TEPMUHA B CTaTbe G MOXET NOCYXUTh
UCTOUHMKOM BOMpoCa 0 ToM, byaeT 1 cTaTba G NPUMEHATLCA B Clyyae BLIXOAA FOCY[APCTBA U3 UNCNA YURCTHUKOB [0 BCTYMNEHUA
B CUMy NPOEKTa KOHBEHLIMM ANA 3T0r0 rocyAapctsa. B oTset Gbino 3aABNeHo, UTo AaHHan hopMynMpoBKa UCNonsL3yeTcA B APYrX
KOHBEHLIMAX, NogroToeneHHbIX Komuccnei.

181. Mocne obcyxaeHuna Komicena couna copepxaque NPOeKTa CTaThi & LIENOM NPUeMieMbIM.

C. PaccmoTpetme foknapa peRakLyoHHON Fpynnl

Crartba 1. Cdepa npumerHeHua

182. Komuceus paccMoTpena NoAroToBNEHHbIA peAaKUMOHHOM FPYMMOi TeKCT, MPU3BaHHbIA YTOYHUTL MONOXEHNE O HE3ABNCMOM
NpYMeHnMocTK craTeit 21 1 22 (cM. NyHKT 31 Bbilie); 3TOT TEKCT, KOTOPHIA MpMBEfeH Huxe, 6bino npeanoXeHo NOMecTUTb
HenocpeacTBeHHo nocne nyHkTa 1:

el
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“1 6uc) B nmoBom cnyuae, ceAzaHHOM C BLIGOPOM MEXAY 3aKOHaMU PAanuuHbIX roCYZapcTs, rnpaeo, NpUMEHUMOe K
06A3aTenbCTBaM, ONpefeneHHbiM B CTaThe 2, YCTaHABAMBAETCA COFNACHO CTAThbAM 21 M 22, Hes3aeucuMo OT TOro,
npumeHseTca M KOHBSHLIMA B COOTBETCTBUM C NYHKTOM 1 HACTOALLeN cTaTbi'.

183. B KauecTBe anbTepHATUBLI BKNIOUEHNIO B CTATHIO 1 BLILUGUINOXEHHOTO TEKCTa, KOTOPbIA He MONYUMA [OCTATOMHO LLMPOKOI
nopAepxky, 6bino NPeanoXeHo yperynnposats 3ToT BONPOCBrnase VI, BKAKOUME NONOXEHUE NPUMEPHO CNeAYIOLLIEro CORepXaHna:
‘nonoxexna cTatei 21 N 22 NPUMEHAIOTCA HE3aBUCUMO OT MyHKTa 1 cTaTbi 1". Bbifi0 BLICKA3AHO MHEHWE O TOM, YTO Takan
hOpMyNUPOBKa W ee BKNIOUEHME B APYroM MecTe NpoeKTa KOHBeHLMM obecrieunsany 6bi Gonbluylo MPocToTy v ¢ Gonbluei
O4EBNAHOCTLIO yKasbiBanu Gbl, UTO peUb UGeT O HOPME KONNMM3MOHHOTE NPaBa ANA NPUMEHEHNA CyaamMi FOCY1apeTB - Y4acTHUKOB
MPOeKTa KOHBEHLMM, a He O HOPMe, KAaCaIOLIeCA KOHKPEeTHbIX Cry4aes, K KOTOPbIM NPEefnonaraeTcA NpUMeHeHNe MonoXeHui
NPOEeKTa KOHBEHLUMN 1 KOTOPbLIE PACCMOTPEHbI B MyHKTE 1.

184. OpHako NpeobnanaioLLym GbINO MHEHIE O TOM, UTO MPUHLIMA NPUMEHUMOCTU CTaTel 21 1 22 HE3ABUCMMO OT nyHKTa 1 gonxeH
BbITh paccMOTPeH B NyHKTe 3 cTathit 1, € TeM uToBbl B CAMOM Hauane NPoOMTEHUA TEKCTa 06ECeunBanoct NonHoe npeacTasneHue

O NPUMEHNMOCTU pasfnuHbIX yacreun npoeKTa KoHBeWuuu. Buino cornacosaHo CCbOpMVﬂMpOBaTb 3TO nonoxexHve cnegyoLmnm
obpasom:

‘3) MonoxeHuacTaTer 21122 NPUMEHSAIOTCA K MEXAYHAPOOHLIM 0BA3aTENbCTEAM, YNOMAHYTbIM BCTaThe 2, He3aBUCUMO
OT NyHKTa 1 HACTOAWEN cTaTbu”,

185. Kom1couA petmna He NpuHMMaTh NPeRROXeHnA 06 MCKMIoUeH CNoBa "MeXayHapoaHbIM®, KOTOpOoe, Kak YTBepXaanoch,
U3NMLLHE OrpaHNuMBaEeT [eNCTBNe KONMAMOHHOR HOPMbL KOMMCCUA C OnpefieneHHo! OCTOPOXHOCTLIO OTHECNach K JTOMY
NPeANOXEHIO B CBA3V C BO3MOXHOCTLIO MpUMeHeH A cTaTen 21 1 22 k 0613aTenbCTBaM BHYTPEHHEro XapaKTepa, Hanpumep, B Tex
CRy4anx, KOrAa CTOPOHb! TAKOro BHyTPeHHero o6A3aTenbcTea CTPEMATCA UCKMIOUMTL NPUMEHEHNE BHYTPEHHErO 3aKOHOLaTeNbCTEA.

186. Bblno BCTpEUEHO C MHTEpecoM NpeAnoXeH1e 3aMeH1Ts B HOBOM BapiaHTe NyrKTa 3 cnosa "YrHOMAHYTLIM B CTaThe 2" cnoBaMy
"orpefeneHHsIM B HacToALLe# KoHBeHLMM" . Lienk 3Toro npeanoxeHna CoCTOANA B TOM, UTOBbI MOACHMTH, YTO ANA Lienei FpUMEHeHUA
cTartei 21 1 22 Bo BHMMaHMe GyAyT NPUHUMATLCA OMPeAEeneHits, COQEPXALLINECH B CTATbAX 4 1 6, NpUYeM Aaxe B Tex cnyyasx,

Koria cornacHo NyHKTY 1 cTaTtbk 1 KOHBEHUMA NPUMEHATLCA He OyneT. bBbino couTeHo, UTO Takoe pasbAcHeHWe He ABAeTCA
HeoBXxoanMbIM.

187. Komuceus Takxe oBMeHANach MHeHWAMM MO BOFIPOCY O TOM, CNeQyeT AKX BKMOUMTL B NYHKT 1 CTATbW 1 CObINKY Ha Boifavy
obAsaTenbcTea B “NOCTOAHHOM MECTOXMUTENLCTBE" rapaHTa/3MUTeHTa, C TeM YToBbl NPAMO BKAIOUATS B cchepy AeWcTENA NpoekTa
KOHBEHLWM BbiAaHHbIE Takum 06pasom obazaTenbcTsa. B 3107 cBA3M 6bIN0 yKasaHo, UTO TaKas BO3MOXHOCTL YXe npeaycMoTpeHa
B cratbe 4(2)(b), B KOTOPOA rOBOPUTCA, UTO yKasaHue B TekCTe 06A3aTenbCcTBa NOCTOAHHOIO MECTOXMTENLCTBA MOXET CYXUTb
OCHOBaHWeM AMA Lieneid orpefeneHna MexgyHapoaHOro xapakrepa obasatenbctea. OTMmeuanoch Takxe, uTo paHee & xoge
anckyceum 6bino BHeceHo NpepnoxeHne, NepeganHoe B pedakuMoHHYIO FpYrny, AONONHUTL CTaTHIO 22 CCbINKOM Ha BO3MOXHOCTH
BbINAauM 06A3aTeNnLCTBA B MOCTORHHOM MECTOXUTENLCTBE (CM. NMYHKT 162 Bbiue).

188. B TO Xe Bpema Gbin BbICKA3aHb! 3HAUMTENbHBIE COMHEHWA OTHOCUTENBHO YMOMUHAHWA B CAMOM HAYAME NPOSKTA KOHBEHLIAM
BcTarbe 1 o08bipavye obAsaTenscTsa B "NOCTOAHHOM MECTOXMTENLCTBE", NOCKOSbKY B PE3yNbTaTe 3TOr0 MOXET BOZHUKHYTh HeBepHOoe
npeacTasneHine 0 BaxXHOM 3HaueHWW BbiOaHHbLIX Takum 06pa3oM 06A3aTenscTB, KOTOPbIE B MPAKTUKE HE3ZBMCUMBIX rapaHTUi u
Pe3epBHbIX aKKPeOWTMBOB BCTPEUAIOTCA JOCTATOuHO pegko. B kauecTBe BapuaHTa 6bi10 MPednoXeHo BKMOUMTL B NPOEKT
KOHBEHLIMM 0DLLiee NONOXEeHNE NPUMEPHO CEMYIOLLIEro CoAepXaHua: “TePMUH "KOMMEPUEcKoe MPeanpuATUe” BKNIOYAET MOCTORHHOE
MECTOXMTENLCTBO, €CMM COOTBETCTBYIOLLMIA FapaHT/SMUTEHT He MEET KOMMEPUECKOro NpeanpuaTUA". MocreaHee npeanoxetme,
B CBOIO ouepefb, MOCAYXNNO OCHOBAHUEM ANA BLICKA3bIBAHWA MHEHUA O TOM, UTO TAKOe NONOXEeHNe, NO-BUOUMOMY, He N36aBUT OT
HEOo6X0BUMOCTY CChINKM Ha "NOCTOAHHOE MECTOXMTENbCTBO" B cTaTtbit 4(2)(b).

189. Mocne obcyxperna Komuceua nocTaHoBUna, YTo, 3a UCKoueHrnem cTatei 4(2)(b), HeT HeobxoamMMocT fenatk CCbIAKY B
craTbe 11nu 8Kakom-1nbo obLIEeM MONOXEHAU HA NOCTOAHHOE MECTOXUTEbCTBO KAKOM-MEO CTOPOHLL. B TO Xe BpemMANoHMANoch,
uTO Takoe pelleHne He CTaBUT LEeNblo MCKMIOUATb BO3MOXHOCTb TOrO, UYTO 06A3aTeNbCTBa, BbIGAHHBE B MOCTOAHHOM
MEeCToXuUTenscTBe, OyAyT Noanaaath Nof [eficTeMe NPOeKTa KOHBEHLMM.

Cratea 2. ObazarenscTso

190. BbiNo npenoxeHo NobaeuTL NEPEKPECTHYIO CCHINKY Ha CTaTLio 15, ¢ TeM YToObl YeTKO YKa3aTh 8 CTATbe 2, UTo B NPOeKTe
KOHBEHMM He paccMaTpuBatoTcA obA3aTensCTBa, NpefycMaTpuBaloLLne npeacTaBneHe TpeboBaHnia NnaTexa B YCTHOW dopwme.
OpgHako KoM1ccHAa MocTaHoBUMA COXPaHUTLCTATBIO 2 6e3 Kakux-nbo M3ameHeHn, UCXO A U3 TOTO, UTO CChINKA Ha "UHbIe JOKYMEHTL!"
ACHO rokasbisaeT, YTo TpeboBaHne [OMXHO NPeACTaBNATLCA B AOKYMEHTAPHOR dbopme, NP TOM NMOHUMAaHWK, YTO LUefb CTaTb 2
COCTOUT UCKIIOUUTENLHO B TOM, UTOELI onpeaenTs ccepy NpuMeHeHWs, a apyie anemeHTsl 6yayT noapobHo yperynMposaHb! 8
OCHOBHOW 4acT¥ TeKcTa.

Cratba 6. Onpepnenenva

191. Komucena nocraHosnna nsmeHnts dhopMynpoeky nognyrkra (f) npymepHo criegyiouwm obpasom: “‘riogreepxgaioutas
cTopoHa" 03HauaeT NUUO, fononHaloLLee 0bA3aTenbcTBO NoATEepXaAeHeM'. Komicona He nogaepxarna npepnoXeHns 0 Tom, YTodb
B DaHHOM orpefeneHnn copepxanach cebinka Ha "Bbigavy”’ noaTeepXOeH A,
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Cratea 12. Weredyenve cpoxa nencrevs

192. Komuecemsa noctaHosuna 3aMeHUTb cnosa ... korga rapéHT/:aMMTeHT nonyyaet nHbOPMaLIIO O TOM, UTO AehCTBME UK cobbiTve

vmeno MecTo ..." B noanyHkTe (b) cnosamu ... Korga rapaHta/amMuTeHTa VHOPMAPYIOT O TOM, YTO [eNcTBNe Unu cobbiTne UMeno
MecTo ...".

193. Komuceua nocTaHosuna cornacutbea ¢ aobaeneHeM B NogRyHKTe (C) CNOB "W AaTa MCTeueHns CPOKa AeNCTBUA He YkasaHa
AONONHUTENBHO" K CCLINKE Ha HeHacTynneHue cobbiTns, 0BYCNoBNMBAIOLLIEro UCTEYSHUE cpoka fievicTenA. Llenb atoro nobaeneHus,
KoTopoe Bbino rnepepaHo peaaKLUMOHHON rpyne, COCTOANA B TOM, UTOG! YTOUHUTL, YTO AAHHOE NONOXEHNE HE OXBATLIBAET cnyyan,

Korfa e o6AsaTensLCTBe roBOPUTCA Kak 0 COBLITUM, 0BYCNaBMMBAIOLLIEM UCTEUEHINE CPOKA AGICTEIA, TaK U 0 fare UCTeueHUA cpoKa
nencTana (CM. MyHKT 90 ebilue).

Cratba 16. Paccmotpenue Tpebosanma n CONPOBOXAAIOLLMX AOKYMEHTOB

194. Kommccua cornacunach ¢ Tem, uto B nognyHktax 1 U 2 6biio 6bl AOCTATOMHO WMCTIOMB30BATH Bbipaxerve "mobbie
COMPOBOXAAIOLLME [OKYMEHTbI' BMECTO (hOPMYAMPOBKM "fioBble ApYrue CONpoBOXQAOLLME OKYMeHTb!" npy yNOMUHAHWAN

BO3MOXHOCTW TOrO, YTO TpeboBaHme, KOTOPOe, COrNacHO MPOEKTY KOHBEHLIM, ClIEAYET COCTaBAATS B [OKYMEHTapHO hopme, 6ynet
HeobxonMMo ConpPoBOANTL TAKXE U OPYIUMA JOKYMEHTaMA.

Cratesa 19. UckmoueHve u3 obasatenscrsa pou3BOAUTL NNaTeXx

195. Komuceua cornacunacs ¢ npegnoxeHuem pefakLMOHHoMN TPyNNbl cchopMynupoBaTh HadsaHWe CTATbM B TOM BUAE, Kak 3TO
OTpaxeHo BbilLle.

196. PepakuponHan rpynna nocrasuna nepepn Komriceueit BOMPOC O TOM, KaKYI0 CCbINKy Ha rnpaso fpuHuMnana/npukasogarens
CnepyeT BKMIOUATL B NYHKT 3: Ha "BbiHECeHMe" Cy[oM NpensapuTentHoro Npukasa UM xe Ha "obpalienue” K Cyay 3a Takum
NPUKa3oM B COOTBETCTBIM CO cTaTbeit 20. BbiNo NPUHATO peLLieHue 0 TOM, UTO LieMb 3TOT0 NOMOXEHUA, COCTORLLAA B nogTsepXaeHu
MaTepuanbHoro npaea, Mydlle repepaeTcs CreayloLen hopMynuposkoit: ... MpuHLMIan/NpUkasogaTtens MMeeT NpaBo Ha
BpemeHHbie cynebubie Mepbl cornacHo craThe 20",

197. Komuceua oTknoHuna npeanoxeHne o TOM, UTOBb! UCKMIOWATL B Hauane nyHKTa 3 Cebifky, YBA3LIBAIOLLYIO JOCTYN K TaKuM
cyAebHbiM Mepam co cnyJanaMu, YKasaHHLIMU B NOAMYHKTaxX (a), {b)  (c) nyHkTa 1 craTen 19. Kommcona nogTeepanna, uTo Takas
CCbiNKa MOMOraeT yTOUHIUTb, UTO MPpaso NpUHLMMana/NpukasopaTens, npusHasaemMoe B NyHKTe 3, 0rpaHuuiMBaeTCA NMLLIL YK23aHHbIMM
cnyyasMu 1, TakuM o6pasoM, He MOXET, COTMacHO NPOBKTY KOHBEHLMM, BbIXOEMTL 33 PaMKi MPaB, YCTaHABAMBAEMbIX COMNACHO
cratbe 20, KOTOpan, B CBOIO Ouepefb, OrpaHMyeHa CyuasaMu, ykasaHHsIMA B nognyHkTax (a), (b) v (c) nyHkTa 1 crarsu 19,
MpeanoxeHne NCKIOUATB CCLINKY B MyHKTe 3 Ha NYHKT 1 BbIN0 BHECEHO ¢ TeM, UTo6bI u3bexaTth pYCKa HenpasrnbHOro TONKOBAHMA,
3aKMIO4AIOLLIErocA B TOM, YTO CChbiNKa B NyHKTE 3 Ha NyHKT 1, 8 BBOAHON YaCTW KOTOPOTO 3aKPennAeTCA KPUTEPUil coBepLLISHHON
OUYEBNTHOCTY, MOXET BbI3BaTbL KOMNUMIO C KpUTepreM "60onbLUoil BEPOATHOCTU', 0 KOTOPOM MAeT peus B crathe 20 (1). Urobsi
OrpaHnTL BO3MOXHOCTb TAKOro HenpaBunbHOro TonKoeaHnA, KOMUCCUA NOCTaHOBMMA Kak MOXHO Gonee TOUHO CohopMynMpoBaTh
CCbIAKY Ha criyvau, ykasaHHble B nognyHKTax nyHKTa 1, Takum o6pasoM, utobsl usbexars BrieuaTneHns 0 TOM, YTO CCbINKa OTHOCUTCA
TaKXe K KpUTepuio CoBepUIEHHON OUEBUIIHOCTY, YCTaHaBNMBAEMOMY B BBOMHOM UaCTV NyHKTa 1.

Cratba 22. Onpepenexne NpUMEHUMOro Npasa

198. B cooTseTCTBIM C 06CYXaAEHEM, NPOBEOEHHbIM B CBA3M C A0KNALA0M PEIaKUMOHHON IPynMibi NO cTaThe 1 (cMm. nyHKTLI 187-189
Bbilwe), Kommucena noctaHoBuna He BKMOUaTh B CTaThiO 22 CCbINKY HA NOCTOAHHOE MECTOXMTENbCTEO.

D. MNpouenypa NpMHATUA KOHBEHLMM HA OCHOBE NPOEKTA KOHBEHLM

199. flo 3aBepuienun ceoei paboTsl Hal MPOEKTOM KOHBEHLMI KOMMCCUA paceMOTpena BO3MOXHbIE NPoLIeAYPb NPUHATVA [AHHOIo
TeKCTa B Ka4ecTse KoHBeHUMu. Komuceua nofnepxana npeanoxerne pekomeHposath MeHepansHoin Accambriee MPUHATE NPOEKT
KOHBEHLIM B €70 HbiHeLHe# hopMe 1 OTKPLITL KOHBEHLMIO BfiA noprmcaqnA. B nogaepXKy 3Toro MpefnoXeH s yKasbianoch, 4ro
NPOEKT KOHBEHLINM BHECET 3HAaUMTENLHBIA BKNag B NPaKTVIKY HE3aBUCUMBIX GaHKOBCKMX FrapaHTUin M Pe3epBHbIX akKpeanTHBOB. Bbino
TaKXe 3aABMEHO, YTO Pacxofbl Ha CO3bIB AVNNOMATMECKON KOHepeHLMK Gbinv Bbi HEONPaBHaHHbIMKM, NOCKONLKY TEKCT MpoeKTa
KOHBEHLMM ABNAGTCA Pe3yNbTaToM MHOroneTHell paboThl, 3aBEPLUMBLUEICA COrMacoBaHem cHanaHoMpoBaHHLIX peLlieHni, Gnaroaaps
KOTOpbIM B €IMHOM TEKCTe YAanoch YCnewHo o6beduHTL KOHLEMLMM 1 NpoLeaypsl, BLITEKAIOLINE U3 NPaKTUKN He3aBUCUMbIX
rapaHT1ii 1 pe3epBHbIX aKKPEAUTUBOB, a TAaKXe U3 PasfnUHbIX MPaBOBLIX CUCTEM, U NOITOMY TILATENbHOE PACCMOTPEHNE BOMPOCOB
cyulecTea He TpebyeTcs.

200. Kommceua sbipasaufia CB0I0 NpU3HaTensHOCTs Paboueit rpynine ro MexayHapoaHoHi [orosopHON NpakT1ke, KOTOPON YAanoch
paspabotath MPOEKT KOHBEHUMM CTOMb BLICOKOTO KauecTsa. KOMWCCUA Takke Bblpaauna CBOIO MpuaHaTentHocTb XKaky [otbe
(KaHana), KoTopbiin BLINOMHAN dyHKUMM [pencematenn Pabovein rpyrnbi B Xofe NOArOTOBKW MPOEKTa KOHBEHLIMM.

E. Pelnerme Komcorm v pexomerpgaups MenepanbHolt Accambnee

201. Ha cBoem 564-m 3acenaqvn 12 man 1995 roga KOMUCCUA MPUHANE KOHCEHCYCOM crieqylolliee peLueHue:
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Komvcena Opranusaummn O6beaMHEHHbIX Hauwi o npasy MexnyHapognHoi TOProem,

HanomvHas, uTo Ha CBoei AsaguaTe BTOPO cecoun B 1989 rofy oHa noctaHosuna MOAroTOBUTL YHUDULMPOBAHHbIE
3aKoHofaTenbHbIe NONOXEHNA O He3aBUCUMBIX FapaHTUAX U Pe3epBHLIX aKKpeauTUBax U nopyuuna Pabovei rpynne mo
MEXAYHapoaHON AOroBOPHON NPaKTKE MOAFrOTOBUTL COOTBETCTBYIOLLNIA MPOEKT,

oTmevas, uto Pabouan rpynna noceAtTMNa OQMHHaAUATH CECCUiA, nposefieHHbix B 1990-1995 ropgax, noaroToeke NpoekTa
KOHBEHLIMM 0 He3aBHUCHMbIX rapaHTUAX U pe3epBHbIX aKKpepMTieax,

RAcCMOTPOB MPOEKT KOHBEHLWMM Ha CBoUX 547-M - 564-M 3acefaHnAx B xofe AsaguaTth BOCbMON cecouu B 1995 rogy,

0oBpatlian BrIMAHIE Ha TOT daKT, UTO BCeM FoCYapCTBAM U 3aUHTEPECOBAHHbIM MEXAYHAPOSHbIM opraHusaumam 6uino
NPEANOXEHO NPUHATL yyacTue B MOATOTOBKE MPOEKTa KOMBEHLIM Ha BCEX ceccuax Paboueil rpynnbl 1 ABAALATE BOCLMOI

ceccun Kommneeny nnbo B KavecTee uneHos, nMBO B KauecTee Habropateneit ¢ NofHLIM NpPasom BLICTYNATL U BHOCUTHL
npepnoxexHnna,

1. npencrasnaet leHepansHolt AccamBnee NPOeKT KOHBEHLM O HE3ABNCHMBIX FapaHTUAX U pe3epBHbIX aKKpeanTMBax,
COOEPXALUMICA B MPUNOXEHMN | K HacToALIeMy noknany;

2. pekomennyet lexepanbHoit Accambnee paccMOTPEeTh MPOBKT KOHBEHLWM ¢ Lienbio 3aKMIOYEHNA Ha MATMAECATON

ceccuu TeHepanbHoi Accambnen Ha OCHOBE MPOEKTa KOHBEHLIM, opobperHoro Komiceweit, KonseHum Oprarmsaumm
O6beanHerHbIX Haumi o He3asucuMbIX rapaHtAx U pe3epBHbIX akkpeauTueax".

lll. TIPOEKT TUMOBOMO 3AKOHA IOHCUTPAN O MPABOBbIX ACMEKTAX 3MEKTPOHHOIO
OBMEHA OAHHLIMA N COOTBETCTBYIOLLIMX CPELOCTBAX
MEPEJAYM OAHHbLIX

A. Beegerve

202. Ha ceoeil geaguatL uYeTBepTOi cecomm B 1991 ropy Kommcema fNpylina K BbIBOAY O TOM, YTO NO Mepe pacluMpeHuA
UCMonb30BaHINA 3NeKTPOHHOro obMeHa fanHbIMvM (3BM) npasosuie acniekTsl 3AW ByayT nprobpeTaTs Bee Bonbluee 3HaueHne 1 uTo

Kowmuccum cneplyet 3aHATbCA 3TM BOMPocoM. KOMMCCUA peLUmMna, UTo 3TOT BOMPOC HEOBXOAMMO MOAPOBHO 3yunTh B pamMKax
Paboueir rpynnbs.

203. B cootBeTcTBUM € 3TUM petleHrem Pabovan rpyrnna no MeXayHapoOHbLIM nnatexam NocBATUNa ceoio Asaguars YeTeepTyio
ceccuio (AHBape-chespans 1992 ropa) onpepeneHAio M OBCYXOEHMIO MPaBOBLIX BOMPOCOB, CBA3AHHBIX C pacLumMpernem
ucnone3osaHvA 3OW. Ha csoei psapuate natoit cecomu (1992 rogm) Komucema paccmoTpena fpoknag PaBoueit rpynnb
{(A/CN.9/360). B cooTBeTCTBUM ¢ npegnoxexuamn Paboueit rpynnsl Komucena cornacunacs ¢ TeM, 4to Heo6Xoammo NpPoaoNXUTL
u3yueHue NpasoBbix acnekTos 3 v paspaboTats npakTUdeck1e HopMbl 8 3Toi 0Bnactv. Mocne obcyxaeHua Komcena onobpuna
pexoMeHAaLwio, copepxaltlyioca B fioknape Pabouen rpynns (A/CN.9/360, nykkTel 129-133), ¥ nopyu1na NOAroTOBKY rpPaBoBbIX

HopM o 31U Paboueit rpynre no MexayHapoaHsIM nnaTexam, KOTopylo OHa Nepermerosana B PaBouyio rpynny no 3neKTpoHHOMY
obmeHy paHHbIMn®,

204. Pabouas rpynra no anekTpoHHoMy o6MeHy faHHbIMM NOCBATUAA CBOM BaALATs MATYIO-ABAMLATE BOCbMYIO CECCUN (HOKNadb!
3MX ceccuir oM. B pokymentax A/CN.9/373, A/CN.9/387, A/CN.9/390 u A/CN.9/406) pa3paboTke MPOEKTa TUMOBbIX
3aKoHopAaTenNsHbIX MONOXEeHUA, KOTOpLIM oHa ofobpuna Ha nocnepHem 3acefaHny CBOen ABafLATs BOCLMO ceccun (OKTABPL
1994 roga) B BAe MPOEKTA TMMOBOTO 3aKOHa O MPABOBbIX aCNEKTaX 3NEeKTPOHHOro obMeHa AaHHLIMY (3OW) U COOTBETCTBYIOLLIMX
cpeacTeax nepefiaum AaHHbix. O6cyxpenua B8 Paboueit rpynne NpoBoguanch HA OCHOBE MOLFOTOBAEHHbIX CekpeTapraTom
CNpaeouHbIX pabounx [OKYMEHTOB NO BO3MOXHBIM BOMPOCAM AfA BKMOYEHWS B TMNOBOI 3aKOH. B UMCNO TaKMX CMPaBOUHbIX
AokymeHTOB BXOAUM pokymeHT A/CN.O/WG.IV/WP.53 (BoamoxHbie BOMpock AniA 8KMOYEHUA B NporpamMy Syayuiei paboTst No
npasosbiM acnektam W) u gokymenT A/CN.9/WG.IV/WP .55 (MnaH BO3MOXHbIX YHAULMPOBAHHLIX HOPM NO NPABOBLIM acieKTam
3NeKTPoHHOTO ofmeHa paHHbiMi). [poekTsi cTaTeit TMNOBOTO 3akoHa Gbiv NpeaCcTaBneHbl CeKkpeTapuaToM B LOKYMEH-
Tax A/CN.9/WG.IV/WP.57, A/CN.9/WG.IV/WP.60 n A/CN.9/WG.IV/WP./62. PaGouan rpynna paccMoTpena Takxke npeanoxeHme

CoepuHerHoro KoponeecTsa Benvkobputarum n CesepHoi Vipnasamm, KacatoLeecs BO3MOXHOIro CofepXaHna npoeKTa TMnoBoro
3akoHa (A/CN.9/WG.IV/WP.58).

205. Buensx obecnevermna pyKosoaaLLMX NPUHUMIMOB ANA 3aKOHOAATENbHLIX OPraHoB, KOTopble, BO3MOXHO, BynyT paccmaTpusaTh
BOMPOC O MPUHATUM TUNOBOro 3aKoxa, Pabouan rpynna ripuHAna pelueHve o nogrotoske CekpeTapuaToM NMpoeKTa pyKosoacTsa
Mo MPUHATUIO TUMOBOrO 3aKoHa. [lpoekT pykoBOACTBA MO MPUHATUIO TUMOBOTO 3aKOHA, NOAroTOBNEeHHb CekpeTapuaTom
(A/CN.9/WG.IV/WP .64}, paccmaTtpusanca Pabouei rpynnoit Ha ee AsafuaTh AEBATON ceccum (esparnb-mapT 1995 roga). Mocne
obeyxpaerua Pabouas rpynna npeanoxuna Cekpetapuaty MOAroTOBUTL MePeCMOTPEHHbI BAPMAHT MPOoeKTa PyKOBOACTeA, C TeM
utobbl OTPa3MTL & HeM MpuHATbIe Pabouelt rpynnoit peweHns U yyecTb pasnuuHbie MHeHWA, MPeanoXerua U 3amevaHus,
BbiCkasaHHble Ha ee ABapuath OesAToM ceccun. Ha aToi cecocum Pabouas rpynna paccMoTpena TakXe NpemnoXeHns
MexgyHapoaHoi Toprosoit nanatel (A/CN.9/WG.IV/WP.65) 1 CoefinHeHHoro KoponiescTea (A/CN.9/WG.IV/WP.66), kacatoLumecs

*Tam xe, copoK LuecTan ceccvn, JononHenve Ne 17 (A/46/17), nykKTbl 314-317.
Tam xe, copok_cenpMas ceccua, fononHerve N2 17 (A/47117), nyHkTer 140-148.
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BO3MOXHOFO BKNIOUEHIA B NPOEKT TUMOBOTO 3aKOHA AOMONHUTENbHBIX NONOXEHMi AnA 06ecrieueHus Toro, 4Tobbl 3a onpeaeneHHbIMA
yCcnosuAMK, KOTOpbie MOryT 6bITb BKMIOYUEHDBI B COOGLLleHMe AaHHbIX NoCPencTBoOM npoc‘roﬁ CCbINKK, MpuU3Hasanach Takas xe creneHb
10pVAM4ecKof cunbl, Kak ecnu Bbl OHY U3Narannck B TeKCTe COOBLLEHNA FaHHbIX NOMHOCTLIO (BOKNaA ABaALAT ASBATON CEccUMn
PaBouein rpynnbl, om. mokymeHT A/CN.9/407),

206. Tekct rpoekTa TMMNOBOro 3aKoHa, ofobpeHHbIn PaBouel rpynmoil Ha ee ABaOLATE BOCLMO ceceun, Bbin Hanpasner Bcem

NpasnTensCcTeaMm 3aHTEPECcoBaHHbIM MEXZYHaPOAHbIM OPraH13aLyAM fNA PeACTABNEHWA 3aMevaHuin. MonyJyeHHble 3aMeuaHus
BOCMNPOM3BOOATCA B AoKymeHTe A/CN.9/409 u Add.1-4.

207. TeKcT MpoekTa cTaTeil TANOBOrO 3akoHa, MpefcTasneHHsIn PaGoyeit rpynroi Ha paccmoTpeHne Komueeun, COnepXuTcea B
npunoxeHnn K pokymeHty A/CN.9/406.

B. Paccmotpetme npoekros craveid
HA3BAHUME NPOEKTA TUMOBOIO 3AKOHA

208. Komuceua pacemotpena cnepyiolee Hassare NpoeKTa TUMOBOTO 3aKoHa; " MpoeKT TMNoBoro 3aKoHa ¢ NPaBOBLIX acNeKTax
3NeKTpoHHoOre obmeHa paHHbLIMK (3L1M) 1 cooTeeTCTaYIOLIMX CpeacTaax NepeAaun AaHHsX". Bbino oTmeueHo, yto Pabouas rpynna
nocraosuna oxsamTs 31 1 cooTeeTCTBYIOLLME CPEACTBA NEPEaaYn iaHHbIX, Kak 3T YKA3bIBAETCA BNYHKTE (a) CTaThy 2 npoexra
TUNOBOrO 3aKOHA. BbINO OTMEUEHO TakXe, YTO B LIeNAX OTPAXEHNA CBOErO PELLIEHUA HE PACCMATPUBATHL BCE MPABOBbIE ACMEKTbI
ANeKTPOHHOW Nepefayum [aHHbx Pabouaa rpynna noctaHosuna, uto B Ha3BaHWN NPOEKTa TUMOBOFO 3aKOHA HA AHITIUIICKOM AZbIKE
copmynuposka “legal aspects” asnsetca Gonee NpegnNoUTUTENbHOMN, YeM dopmynupoeka “the legal aspects".

209. Kommcena npulina K erHoMY MHEHWIO O TOM, UTO Ha3BaHVe NPOEKTa TUMOBOro 3aKoHa B LIeNnoM ABMAETCA CINLLIKOM BNMHHLIM
U He packpblBaeT CofiepXaHuA NPoeKTa TMNOBOFO 3aKoHa ¢ OCTATOUYHON CTENeHbIO ACHOCTU. Bbin BbICKA3aH pAQ 3amevaHui B
OTHOLLIEHN KOHKPETHbIX hOPMYNIMPOBOK, MCTIONL30BaHHbIX B HA3BaHMM. OfHO K3 HUX 3aKMOYANOCh B TOM, YTO cdopmynmposka
"TUNOBOI 3aKOH O NPaBOBBIX ACTIEKTaX" ABNACTCA CMLLIKOM ANVHHOM 1 PaCTAbIBYATON GNA HA3BAHUA 3aKoHOAATEeNbHOro AOKYMEHTA.
B To Xe BpemA ObiNo BLICKA3aHO MHEHME O TOM, UTO 3Ta IOPMYNMPOBKA CO3HAET MOXHOE npeacTasneHie o0 TOM, YTO B TeKcTe
paccMaTpuBAIOTCA BCE NPaBOEble BOMPOCHI, KOTOPble MOrYT ObiTh CBA3AHL! C ucnonb3oBanvem SW. [pyroe 3ameuvaHue
32KM0Uanoch B TOM, YTO hOPMYTIMPOBKA “ONEKTPOHHBIA 0BMEH [aHHbIMK" ABNAGTCA HELOCTATONHO ACHOIA. BbINO OTMEUEHO, UTO CrI0BO
“[aHHbIe" UMEEeT CINLLIKOM OrPaHUUEHHBIA 1 HEACHBIN CMBICT M €70 Heflb3A BKAIOUaTh B NPaBoBOM TEKCT, MOCKONLKY OHO MOXET BbiTb
UCTONKOBAHO KaK cebinka Ha Mobyio copepXallyloca B KOMMLIOTEPE UHGOPMALIMIO MM KAK CChINKA Ha HOPMALMOHHSIE MOMA B
coobuieruax 3ON. Crepyoilee 3ameuaHue 3aKMiOUanocs & TOM, U4To GOpPMynMpoBKa "COOTBETCTBYIOLUME CPEACTBA Nnepenaun
AaHHbIX" MoxeT BbiTb MCTONKOBAHA KaK CCbifKa Ha 6onee LUMPOKYIO cdhepy AeATENsHOCTH, KOTOPYIO OTHIOAbL HE NpefnonaraeTcA
OXBATUTL B NPOEKTE TMMNOBOTO 3akoHa. Elle ofHO 3ameyaHne 3aKnioyanoch B TOM, YTO chOPMYNMPOBKa "NepeaaYa JaHHbIX", Kak
NPencTasnAeTCA, ABNASTCA CNULLIKOM Y3KOU W He cornacyeTen ¢ pelueHitem PaBoued rpyrrbi oXBaTTs CO3MAAHHBIE M XPaHUMbIE, HO
He nepeflaHHble COOOLLEHUA OaHHbIX.

210. Bbinv BbiCkasaHsl pasnnuHble NPEANOXeHUs, HaNPAaBNEHHbIE Ha TO, YTOBb! YYECTb 3TV 3aMeqaHuA 1 OTpasuTb NPy 3TOM obLLIee
MHEHWe O TOM, UTO Ha3BaH1e [OMKHO BbITb KPATKUM, YAOBHLIM [NA MONL30BAHWUA 1 YKAa3bIBATSL Ha haKTMUECKYIO Chepy NPUMEHeHNA
MPOeKTa TMNOBOro 3aKoHa. Bbin NpeanoxeHs! cneaylolume HassaHnA: “TUNosoi 3akoH 06 DLW, "TUNOBON 3aKOH 06 3MNEKTPOHHOM
Toproene", “TUNoBoit 3aKoH 06 3NEKTPOHHON Nepepade AaHHbIX" 1 "TUNOBO 3aKoH 06 3ANEKTPOHHBIX CPeACcTBax Nepenauun AaHHbIX".

211. Hv 0aHO 13 3TX NPeANOXeHuiA He NofYWINo AOCTATOUHON NOAAEPXK. Bbiny BbICKa3aHbl CReayIoLL e BO3PaXKEHUA: NepBbii
BapWUaHT ABNABTCA CMLLIKOM Y3KUM U HEACHbIM, NOCKOMLKY NMPOEKT TUMOBOTO 3aKOHA NPK3BaH OXBATUTL AEATENLHOCTS, BLIXOHALLYIO
3a pamku 3fJN, Ha uTo ACHO yKasblBaeTeA 8 NyHKTe () CTaTbit 2 MPOeKTa TUIMOBOrO 3aKOHA; B CBA3MN CO BTOPLIM BAPUaHTOM BO3HUKNN
BOMpPOCH!, Kacaloumeca chepbl NPUMEHEHUA MPOeKTa TWMOBOrO 3aKOoHa, MOCKOMbKY 3TO HasBaHWe, Kak NpencTaenseTcA,
OrpaH1uMBaeT cehepy NPUMEHEHNA MPOEKTa TUMOBOro 3aKOHa KOMMEPUECKOH EATENbHOCTHLIO, B TO BDEMA KAK LIeNb 3aKOHA COCTOUT
8 TOM, YTOGbl MO3BONUTL MPUHABLLMM €ro rocyaapcTeaM NPUMEHATb NPOEKT TUMOBOFO 3aKoHa K 6onee LLMPOKOMY KpYry BUFOB
AeATeNbHOCTW, B KOTOPbIX UCRONbL3YIOTCA COBPEMEHHbIE CPeficTBa CBA3M; KPOME TOro, BbIo OTMeYeHD, YTO BTOPOIR BAPUaHT He
COrnacyeTca ¢ NOMOXEHNAMY NPOEKTA TUMOBOFO 3aKOHA, MOCKOfbKY BHEM OCHOBHOE BHUMaHWE yAenAeTCA cofepXarmnio coobiLeHmii
AarHbIX, a He NPoLIeAYPe UX NORrOTOBKM, XPAHEHNA UM NepepayU; TPeThA NpesnoXeHHaA hopMyIMpoBKa MOXeT BbITb HeBEpHO
UCTONKOBaHa B HEKOTOPbLIX CTpamax Kak OXsaThiBalOLaA npasvna rnepedaun cooblieHuin, Hanpumep, B oBnacTv BellaHus; a
ueTBEpTOE MPefnoXeHne, KOTopoe BbiNo BLIDBUHYTO B OTBET HA M3MOXEHHOE BhiLLEe BO3PaxXeHne, BLiNo paclieHeHo KaK CTonk Xe
HeAcHoe.

212, Mocne obcyxperna Komuccna NocTaHoBUAA OTNOXNUTL NPUHATUE OKOHUATENBHOrO PELLIEHNA O HA3BaHUN TUMOBOID 3aKoHa.
Bbifo petleHo BepHYTLCA K PACCMOTPEHWIO 3TOFO BOMPOCa MOCAe 3aBepLleHna pacemoTperna Kommncomnein npoekTos ctaTen 1 u 2.
MABA |. OBLLIVE NOMOXEHUA

Mpumeyarue K rnase |

213. Komvceua pacemoTpena crieylowuin TEKCT npuMedaHns K rnase I

""HacronAwmii 3akoH He vmeeT NPenMyLLIECTBEHHO CIMbI MO OTHOWIEHMIO K fI0BbIM HOpMaM NpaBa, NpeaHa3HavueHHbIM AnA
3aumTsl noTpebuTenein'.

214. Komuceua couna coaepxaHve 370ro npuMedadna B LieNoM nNpueMnembIM.
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Cratba 1. Cdepa npumeHeHus

215. Komuccua paccmoTpena criegylownil TEKCT NPoeKTa CTaTby:

"Cdepa_npumeHeHWs**

HacroAwmit 3akoH ABNAETCA YacTuio TOProBoro™* npaea, OH NPUMEHAETCA K noboMy Bupy vHboOpMaumn B dopme
CoobLLeHUA aHHbIX.

**[InA rocydapcTs, KOTOPble, BO3MOXHO, MOXenaioT OFpaHNuMTL  Cepy MpUMEeHeHUA HacToALero 3akoHa
MeXIyHapoAHbIMA coobuleHuamn daHHbix, Kommeena npegnaraeT cnegyowmn TeKcT:

HacToAwmin 3akoH NPUMEHAGTCA K COOBLLIEHMIO [JaHHbIX, KAK OHO onpepeneHo B NyHkTe 1 craTte 2, 8 cayvanax, korpa ato
coobLyeHne AaHHbIX UMeeT oTHOoLLeHne K MG)KQYHGPOJJ,HOIZ Toprosne.

“**TepmMuH "Toprosoe” crieayeT TONKOBaTh LHMPOKO, € TeMUTOGb! OH OXBATbIBAN BONPOCH!, BbITEKAIOLLIAE U3 BCEX OTHOLLICHMIA
TOProBoro xapakTepa, kak AOroBOpPHEIX, Tak U HefOroBopHbIX. OTHOLLIEHNA TOProBOro XapakTepa BKMoUaloT cieayioLLme
CAenki, He OrpaHUNBAARCH UMU: NloBble TOProBbie CAENKY O NOCTaBKe TOBAPOB MMM YCYr UMM 0BMEHE TOBAPaMU UMK YCAYramu;
AUCTPHBLIOTOPCKME COrNaLLIeHVA; TOPrOBOE NPEACTABUTEIbCTBOM areHTCKUE OTHOLLIEHN; daKTOPUH MU3UHT; CTPOUTENLCTBO
MPOMbILLINEHHLIX  OGLEKTOB;  MPeAOCTaBNeHNEe KOHCYMIbTATUBHBIX YCMYT;  MHXWHUPMHE,  KynnA/Mpodaxa AnLeH3ui;
UHBECTVMPOBaHMe; HHaHCUpOoBaHNe; GaHKOBCKME yCnyrv; CTpaxoBaHWe; COrNalLeHnA 06 JKCnnyaTaLym uam KoHLecoum;
COBMECTHbIE MPEANPUATUA U ApYIe hOPMbI MPOMBILUNEHHOMO UM MPEANPUHIMATENLCKOTO COTPYAHNYECTB]; MepeBo3Ka
TOBAPOB U MACCaX1POB MO BO3AYXY, MOPEM, MO XeNe3HbIM UM asToMOBUAbHLIM [OpOraM.”

216. B OTHOLLEHUM TOTO, CleayeT N OrPaHUUMBaTHL Chepy AeNCTBIA NPOEKTa TMMOBOFO 3aKOHa NMLLb TeMM CUTyaLmMAaMK, B KOTOPLIX
30U v cooTBeTCTRYIOLME CPEACTBA NEPELAYM [AaHHbIX UCTIONLIYIOTCA B KOKTEKCTE "TOProBbIX" UM UHBIX "CBA3AHHLIX C TOProenein”
OTHOLLIEHWH, BbINK BBIPAXEHBI pasnuuHble MHeHWA, COrnacHo OfHOMY U3 HUX, cnenyeTnsberath MOOLIX yHOMUHAHUA 0 "KoMMepLn"
uu "Toproene”. B noanepXKy 3Toro MHeHWA GbIN0 3aABAEHO, UTO TAKOE YMOMUHAHUE MOXET MOCAYXUTb UCTOUHUKOM 3aTPy OHEHUIA,
MOCKONLKY B HEKOTOPLIX CTPaHaX, Kak BXOAALMX B crCTeMy obLliero npasa, Tak 1 BXOAALLMX B CUCTEMY rPaXLaHCKoro npasa, He
UMeeTCA 0TAenskHOro CBoAa HoOpM KOMMePYecKOro NpaBa, U B Takux CTpaHax Mnbo Henerko NPOBECTV Pasuume Mexay NpasoBbIMA
HOpMaMK, TIPUMEHNMBIMK K "TOProBbIM" CAENKaM, v NPaBoBLIMX HopMami Gonee o6LLero NpUMEHeHUA, IGO0 3TO pasnuumMe OBbIUHO
He MPoBOOUTCA. bbiM NpuseneHb! NpUMEPL! APYTUX CTPaH, rae Takue MOoHATUA, Kak "Toproena" n "koMmepumAa“, oBbIMHO He
MCROMNb3YIOTCA B NPABOBbLIX TEKCTaX, UTO MOXET Bbi3BaTh TPYAHOCTV B CBA3W C OMpefencHUem 3TMX KOHUenuUuiA. Buino Takxe
3aABfIEHO, YTO B LIEHTPE PErynMpoBaHIA MPOEKTa THIOBOIO 3aKOHA I0NXHA CTOATL He KaKas-nbo KOHKPEeTHAA KaTeropuA caenok,
Harnpumep, KOMMePYEeCKUX COeNOK, B KOHTEKCTE KOTOPbLIX MOTYT UCMOMb30BATLCA PA3MUHLIE KOMMLIOTEPU3NPOBAHHBIE METOb, a,
cKopee, Camn 3T MeToAbl, 06LLIell XapaKTepHoit UepToll KOTOPLIX ABNAGTCA TO, UTO OHY MPUMEHAIOTCA Ha 6e3ByMaxHo ocHoBe.
Bbino Takxe 3aABNEHO, YTO ECNM MPOEKT TMMNOBOro 3aKoHa BYAeT NPUMEHM VLWL B OTHOLLEHWU KOMMEPUECKMX CAEenoK, TO Takoe
orpaHuueHue cchepsl ero AeicTana He ByneT cornacoBLIBATLECA ¢ LLMPOKOIN hoPMYMPOBKOI NPOEKTOB CTaTel 5-9, Lienb KOTOPbIX
3aKmovaeTcA 8 obecreueHn ansTepHaTMBHBIX CNocoBoB COBMOABHUA CYLLIECTBYIOLIMX TPeBOBAHMIA HALMOHANBHLIX 3AKOHOMATENbCTB.
Bbino npepnoxero pacnpocTpaHnTe chhepy [evCTEUA MPOEKTa TUIOBOTo 3aKOHa Ha OXBaT Ctheph! AEHCTBUA TAKUX HALWAOHANBHBIX
TpeGoBaHui, He BCE U3 KOTOPLIX HANPaBNEHb Ha MPUMEHEHUE NNLLL B KOMMEPUYECKOM KOHTEKCTE, B LIEMOM.

217. MpoTMBOMONOXHAA TOUKA 3PEHMA, NOMYUMBLUAA LMPOKYIO MOAAEPXKY, 3aKMI0Yanacs B TOM, UTo6bl HECKONbKO OFPaHUUTL
cdepy AeiicTBuA NPOoeKTa TMNOBOro 3aKOHa AaHHbIMY, ABMAIOLLMMUACA NPeaMETOM CO3OaHAA, XPaHeHUA 1 06MeHa B KOHTEKCTe
KOMMEPUECKMX OTHOLUEHWIA. Bbino 3aABMEHO, YTO Takoe orpaHnveHre AomxHbIM 06pa3om oTpasuT oblumid MaHgaT Komuceun B
ofnacti npaea MeXayHapoaHoi Toproenn. Bsino Takxe yKasaHo, UTo MPOEKT TUMOBOFO 3aKOHA FOTOBWNCA C YYETOM TOPTOBbIX
OTHOLLEHMIA 1 MOXET He MOoBXoWTb ANA MPYMEHEHVA B Cliyuae [PYrvX BUOOB OTHOLLEHW. BbiCTynasiuMe HaroMHUnM, 9To
aHafiorMyHoe ornaceHve BbLICKa3biBanoch B Mpolecce NOATOTOBKM NpoekTa TUNOBOro 3akoHa Pabouen rpynnon (A/CN.9/406,
nyHKTsl 81-83; A/CN.9/390, nyHKTbl 23-26) 1 Uto Pabouas rpyrnna NpuHAnNa peLleHre He YAenaTh B TEKCTE OCHOBHOTO BHUMAaHWA
OTHOLLIeHUAM Mexdy nonblosatenamn 30U v rocyapcreerHbiMi opraHamy (A/CN.9/390, nyHkT 21). OgHaKo BeiCTyrnaBLLIMe Takxe

HanNoOMHWAK, YTO PELUEHUA B OTHOLLIEHUW HePacNPOCTPaHEeHUA AECTBUA NMPOEKTa TUTMOBOrO 3aKOHA Ha TaKne OTHOLUEHUA NPUHATO
He 6bino.

218. Mocne obcyxaerma Komucena NprHANA pelleHne HecKoNbKO OrpaHuunTh cehepy OeNCTBUA MPOeKTa TUMOBOro 3aKoHa
KoMMepueckoi obnacTbio. Bbino Takxe MPUHATO pelLueHne, YTO B MPOeKTe THMOBOTO 3aKOHAa HUUTO HE [OMKHO NPernsTCTBOBaTb
MPUMEKAIoLLEMY ero rocynapctay pacnpocTpaHuTb HENCTBME MPOeKTa TWUMOBOro 3akoHa Ha BMAbl vMcnonb3osauna 30U u
COOTBETCTBYIOWIME CPeqcTBa NepenaYm AaHHbIX 3a Npepenamm KoMMepUeckon cchepbl U UTo B NPOeKTe TUMOBOFO 3aKoHa cnepyeT
YETKO OroBopuTh ceobopy AeVCTBUM, TeM cambiM MPefoCTaBnAEMyIO rocyRapcTeam, NPUMEeHSIOWNM 3TOT 3aKoH. Yto kacaeTcs
BONpOCa O TOM, KaK cchOpMynMpoBaTL OrpaHudeHve cdepbl OencTBUA 3aKOHa KOMMEpPYeCKON o6facTbio W MonoxeHne o
NpefoCcTaBAASMON NMPUMEHSIOWMM Ero rocydapcTBam BO3MOXHOCTH, To Gbino BhickasaHo oblliee MHeHWe, UTO cyuwlecTeyloulan
pefiakuma Npoekra cratbyt 1 HeymecTHa. HegoctaTtouron 6eina npusHaHa, B YaCTHOCTH, CChifika Ha “ToproBoe npaso”. loHATve
"Toprosoro npasa", KOTOPOe OTHOCUTCA K KNaccMYecKon TEpMAHONOMMM B OOHMX CTpaHax, B OPYMMX cTpaHaxX MOXeT He UMEeTb
I0pPUONYEcKoro cMbicna. Kpome TOro, B Tex cyyasx, Korga roHATUE “TOProBoro npasa' yxe WCMONL3YETCA B HALMOHANLHOM
3aKoHOOATENbCTBE, OHO MOXET ONPenenATbCA CaMbiMA Pa3nMuHbiM cnNocoBami 1 Mo-pasHOMy TOIKOBATHCA B 3aBUCUMOCTH OT
CTPaHbl, B KOTOPOW 3TO MOHATUE MCNONb3yeTcA. bBbino B LienoM COuTeHo, UTO CChinka Ha "Toprosoe npago”, obecneuvsan
onpegneneHHyIo IMOKOCTb B HEKOTOPLIX CTpaHaX, NMPUMEHAIOLLIMX TUMOBO 38KOH, MOXET BHECTV 3HAUMTENbHYIO HeonpeneneHHocTL
1 NpPOTUBOPEUATHL LIEMK COrNacoBaHUA rpasBa MexAyHapofHOW Toprosnu. BwmecTo npoekra cratev 1 6bina mpepnoxeHa
popMynnMpoBKa NPUMEpHO cnenytolero coaepxanma: "Hactoawuin 3akoH NpumeHAeTeA K MoGomy Buay uHgopmaumy 8 hopme
coobLeHA faHHbIX, MCMONb3YEMOI B KOHTEKCTE TOProBOW AeATeNLHOCTU". BbiNo TakXe NPEANIOXEHo B MPUMEeYaHni K NpoeKTy
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CTaThit 1 NPAMO PA3PELLINTL FOCYAaPCTBaM, NPUMEHAIOLLIMM 3aKOH, PAcrpOCTPaHATE Cthepy AENCTEUA NPOeKTa TUMOBOrO 3aKoHAa Ha
Zpyrvie BALI CUTYaUMIA, @Cm OHI TOro MoxenaloT. Mocne oficyxaeHna Komvueoua NpuHAna 3To Npeanoxexne 1 nepegana ero Ha
paccMoTpermne pefaKLyioHHoR rpynne.

(pumeyaHna k ctatbe 1

219. Kowmvcena couna copiepXanne 3TUX [ByX NPUMEUaHWiA B LLeNoM MpuemMnembIM.
Cratba 3. TonkosaHue

220. Komuceuna pacemoTpena cnegyiolumin TeKCT NpoekTa craTthyt 3:

“1) Mpn TonKoBaHMM HacToAwlero 3akoHa criegyeT yunTbiBaTh €ro MEXOYHAPOMHbIA MCTOUHMK UM HeoBXoguMOCTb
COOENCTBOBaTL [OCTUXEHNIO eanMHooBpa3nA B ero MpuMeHeHUr 1 cobnoneHno [o6pocoBeCTHOCTI.

2) Bompocbl, KOTOPbIE OTHOCATCA K NPeAMETY PerynnpoBaHvA HaCTOALLIEro 3aKoHa N KOTopble MPAMO B HEM He pa3peLueHsl,
noanexar paspeLlieHnio B COOTBETCTBUM € OBLLMMM APUHLIMMAMMI, HA KOTOPLIX OCHOBLIBAETCA HACTOALLIMI 3aKoH".

MyHkT 1

221. Kommcena pacemoTpena BOrpoc 0 TOM, CAIeAYeT M U3MeHUTL AYHKT 1 Takvum 06pasom, 4tobbl 0TPpasnTh LieN NPOEKTa TMMNOBOTO

3aKoHa, KOTOpri/‘I npu3eaH CrocobCTBOBATL UCNOMNb30BAHNIO 3NEKTPOHHOIO obMeHa paHHLIMU 1 aHANOMYHbBIX cpegcTe nepegadn
AaHHbIX B TOProBbIX caenxkax.

222. B nognepxky 3Toro fpefoxeHna 0TMEeUanoch, UTo BKMOUeHWe B MHKT 1 yKa3aHuA Ha Lefb NpoeKTa TMMOBOro 3akoHa,
3aKnioualoLLyioca 8 Tom, utobbl cofenicTeoBaTh ucrnonsb3osaHio 30U, pacemarpusanoch Bbl Kak nooLpeHne Menonb3oBaHUA
TEXHOMOMIN CBA3M. BLINO TaKXe 0TMEUEHO, YTO [OBUTLCA TaKOro Pe3ynbTaTa HEBO3MOXHO, ECNM TAKOE MoNOXeHue By AeT BKIIOUEHO
B PYKOBOACTBO NO NPUHATAIO Unu B NpeamByny K TMMOBOMY 3aKoHy. BospaxeHya NPOTVE 3TOro NPeanoXeHnA 3aKniovanich B TOM,
4TO CCbINKA Ha Lienb MPOeKTa TUMNOBOro 3aKoHa B MYHKTe 1 MOXET CTaTh NPUUUHON HENoCAe0BaTeNbHOCTY, MOCKONLKY NPOeKTY
TUMOBOTO 3aKkoHa BrionHe f[obpocosecTHO MOXeT BbiTb AaHO Takoe TonkoBaHWe, KOTOPoe He obasaTenbHO cofeicTeoBano Gbl
ucrionb3osaHnio 3MOWN.  Kpome Toro, 6bino OTMEYeHO, YTO ykasaHWe uefv MPoeKTa TUMOBOrO 3aKOHa B MyHKTe 1 MoxeT
paccmaTpuBaTbCA Kak MpeanMcanne ucnonb3osaTh ANEKTPOHHbLIe CpeacTea nepenayuy BaHHsIX, 8 TO BPeMA Kak HamepeHne cocTouT

fWLLIL B TOM, UTOOBI YCTPaHNTL (hakTopbl, NPEMATCTBYIOLLME UCTIONB30BAHMIO TAKUX CPEACTE CBAan. Mocne obcyxaeHna Kommeona
npuHAna cylecTso nyHkta 1 6e3 uameHeHun.

MyHkT 2

223. Bhifno BbicKasaHo MHEHWE O HeoBX0AMMOCTY MPU3HATL SEATENLHOCTb APYIVIX MeXOYHAPOAHLIX OpraHnsaLmii B obnactn 30U
MyTem BKNIOUEHWA B KOHLIE NYHKTA 2 (hOpMynNMPOBKM NPUMEPHO CReAYIOLLIEro CORepXaHUa: "MOryT TakxXe NPUHUMATLCS BO BHUMaHUe
npaevna, paspaboTaHHbie MeXAyHapOAHbIMA OpraHM3aLmMAMA ANA VCMONb30BaHNA B ANEKTPOHHOW cpefe, 1, Npy HeoBXOAUMOCTH,
Toprosble obbman U cucTemHble Mpasuna’. B rogaepxky 3Toro npegnoxeHna 6biN0 yKasaHo, uto rpuMeHeHuio 3N
crocobeTeoBano Bbl yeTaHOBNEHME TaKOro NOPRAKA, KOTOpbLIA paspewuan Gbl cyfiaMm NPUHAMATL BO BHUMAaHME obblban 1 apyrue
NpUMEHAeMbIe B NPaKTUKe Npasuna AnA 3anonHeHA BO3MOXHbIX NPOGEnoB, He yperynnpoBaHHbIX B TUMOBOM 3akoHe. Kpowme Toro,
Bbino 0TMeUeHO, HTO BKIIOUSHWUE TaKOM HOPMbI, HAMPaBAEHHON Ha YHUMKALMIO ik obecrieveHme eaUHOOBPA3HOro TONKOBAHMA
HaLyoHanbHOro 3aKOHOLATENbCTBA, COOTBETCTBOBANO Obl MPaKTUKe, MCMOMNb3yEeMOH B COBPEMEHHbIX MEeXAYHapOOHO-NPABOBLIX
DOKYMeHTax.

224. OgHako 3T0 NMpeAnoxeHue He HALWNO AOCTATOMHON NOAMSPXKN. Bbifin BbicKa3aHb! pasmMuHblie onaceHna. OfHO U3 HUX
3aKMio4anoch B TOM, YTO CChINKa Ha Mpasuna MeX[yHapoaHbIX OpraHM3aumii B LLenomM npueHecsa 6bl B NPOEKT TUMOBOMO 3aKoHa
HEKOTOPYIO HEOMpPeaeneHHOCTs, MOCKOMLKY TepMuH "ripaBuna” oxeatbigan 66! JOroBOpHLIe NPaBuUfia, a TepMUH "opraHusaumm”
OxBaThiBan Obl YACTHLIE OPraHM3aLMM, KOTOpble HEPedKo NPeACTaBnAIT 0cobble NHTEpPECh!, TAKWUe, Kak MHTepeck NOCPeaHIKOB.
[pyroe onacerue 6bino CBA3AHO C TeM, UTO B KOHTEKCTE TUMOBOTO 3aKOHA, KOTOPLIM ByHEeT MPUHMMATLCA B KA4YeCTBE YacTu
BHYTPUroCY1apCTBEHHOrO 3aKoHOAAaTensLCTBa, Obino Bl HeYMeCTHO 3amonHATL NPOBenbl CCLINKOM Ha MexayHapoOHsie Npasvna
npakTuki 1 obbr4an. Tocne obcyxgeHna KoMrucoua NpuHAna CyLLecTBO MyHKTa 2 6e3 u3MeHeHui.

FMABA ll. NMPUMEHEHWUE IOPUOUYECKIX TPEEOBAHWIA B OTHOLLIEHAM
COOBLUEHNA BAHHbLIX

Cratba 4. [pusHaHue I0pUaNMYecKon cuilbl COOBLLIEHUA daHHbIX

225. Komvcouna pacemoTtpena cneayioLmii TeKCT MpoeKTa cTaTbu 4:
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HeoOX0AUMLIM BKAIOUMTL B TUMOBOW 3aKOH NONOXeHWe obLLero Xapakrepa, aHanormuHoe NpoeKTy cTaTeu 4, To B pyKOBOACTBE No
MNPUHATUIO TUMOBOTO 3aKoHKa cnegyeT NOACHUTb, YTO B CTaTbe 4 U3naraeTCA OCHOBONONaraloLmin NPUHLIMN He gucKpuMHaumM v uTo
He MpecneayeTcs Lien ycTaHOBATL NPEUMYLLIECTBOHHYIO CUAY 3TOW CTaTbk MO OTHOLUGHWIO K CTaThAM 5-8 TMROBOro 3akoHa.
Bosobnagano, ogHako, MHeHWe 0 Heo6X0aUMOCTH BKIOUEHUA 06LLIero MoAOXeHUA C N3NOXKEHUEM ocHoBOMonaralLero npuHUMNa
HeAVCKPUMUHELN B OTHOLLEHUW COOBLLIEHN AaHHbIX. MHOMMMM BbLICKa3bIBANOCH MHEHUE O TOM, UTO TaKoM MPUHLMMHAKEET LLUPOKOe
rnpumMeHeHne 1 uTo cogepa ero OEVICTBMA He [onxHa OrpaHnuMBaTLCA [OKa3aTeNbCTBEHHON CUNOW M dpyrimm Bonpocamu,

OXBaTLIBAEMbIMY NPOEKTamMK cTaTen 5-8. LLnpokylo nognepxky nonyunno NpeanoxXeHue pasbACHUTL LieNb NPOEKTa CTaThi 4 B
PYKOBOLACTBE NO NPUHATUIO TUMOBOTO 3aKOHa.

227. B OTHOLLEHUM KOHKPETHOW hOPMYNIMPOBKM NpOEKTa CTaThy 4 Bbin BbICKa3aHb! onpenernexHbie onacequs. OfHO U3 HUX
3aKAIOYANOCH B TOM, UTO NPOEKT CTATHN 4 B €r0 HbiHeLLIHeit hopMynUpoBKe MOXET BbiTb HENPaBUNLHO UCTONKOBAH KaK LaloLLni
OCHOBaHMWE MonaraTh, UTo CoobLLIEHNA AaHHbIX HeHaaeXHb! yXe Mo csoei cytu. [AnA Toro utobbl paseeATs Takoe onacexue, 6biN0
NpeanoxeHo copMynupoBaTh NPOEKT CTaTen 4 H6e3 MCMONbL30BaHNA OTPULIATENbHbIX hOPMYIMPOBOK. [pyroe onaceHue Gbino
CBA3AHO C TEM, YTO B MPOEKTE CTaTh 4 UETKO He YKA3bIBaeTCA, YTO TpeboBaHUAM O COBNIOREHUA KOHKPETHBIX hopManbHOCTEN He
HaHocuTeA ywepba B Tex cayuaAx, ecnt UCTIonb3osanue COOBLLIEHWA [aHHbIX HEU3GeXHO W aBTOMATUMECKW NPUBOZMT K
recobmoaexuio Takoro Tpebosanna. Elie ogHO onacemie Bbino CBA3AHO C TEM, UTO NPOEKT CTATbW 4 OCHOBAH Ha HENPaBUALHOM
NpepcTasneHy, cornacHo KOTOpPOMY WHOpMaLMA MMeeT IpMAMUECKYIO cuny, B TO BPeMA Kak IOPUOMUECKYID Cvily UMEIOT
COOBLUEHNA faHHbIX. [INA YCTPaHeHNA 3TX onaceHiii BLIN0 NPEHNoXeHO N3MEHUTS hopPMYNMPOBKY NPOEKTA CTaTbi 4 NpUMepHO
cnepyiowmm o6pasom: "Micnonbzosanmne coobiLeHMA AaHHbIX [NA 3arvcy Uk nepeaun uHebopMaUUM He 3aTparuBaeT MpaBoBbie
NOCAEACTBMA 3aMMCK UMW Nepefiaun unu Xe TOro, UTo 3anMcarHo Wnu NepefiaHo, NPY YCNoBUW, UTo He NPUMEHAETCA Kakoe-nMbo
KoHKpeTHoe TpeGoeaHue, KOTOPOMY He YHOBNETBOPAET MCMonb3oBaHMe cooblleHnA OaHHbix". 3To NPeafioXeHne He HALLNo
pocTartouHon nopaepxku. Mocne obeyxaeHna KoMUCCUA NPUHANA CYLLECTBO MPOEKTa CTaThi 4 663 naMeHeHuiA.

Crartba 5. MuceMeHHas dopma

228. Kommnceus pacemoTpena cnegyiowmii TeKCT NpoekTa cTaTb:
1) Ecrm kakas-nubo Hopma mpasa Tpedyet, utobbl uHdopMauma 6bina B MUCLMEHHOR cdopMe UnM NPeacTaBnAnach B
MCbMEHHON chopMe, UM NPeyCMaTPUBAET HacTyrneHue B NPOTUBHOM criyuae orpefieneHHbIX NocnencTeui, coobluermne
RaHHbIX OTBEYaeT 3JTON HOPME, eCrN COAEPXallanAca B HEM WHGOPMALMA ABNAGTCA OOCTYMHOM ANA ee NOcnedyloLIero
VCMNONbL30BAHUA B CMNPABOYHbLIX LIeNAX.

2) TlMornoxeHna HACTOALLEN CTaTblt He NPUMEHAIOTCA B criegyloumx cnyyanx: [..]".

MyHkT 1

O6uwme 3ameyaHun

229. Bbifo BLICKA3AHO ONaceHue, YTo NyHKT 1 MOXET CO3[aTh HEKOTOPYI0 HEeOoMNpeseneHHOCTb, MOCKOMILKY B HEM COLepXaTcs
KOHUenuuu (HanpuMep, "HopMa fpasa” 1 "A0CTYNHON ANA ee NOCAeRYIOLLEro NCronb30BaHUA B CNIPABOUHLIX LienAx"), sHaueHne
KOTOPbIX He ACHO. BbINo Bhickasako NpeanonoXeHue O NPeanoYTUTENLHOCTH NCMONb30BAHUA TAKWX M3BECTHBIX KOHLEMLMA, Kak
“coxpaHeHue sanucy uHdopmaun” n "socripoussefieHme B MatepuansHoi dopMe”. Bbino npefnoXeHo N3MeHUTL peaakLio
nyHKkTa 1 npumepHo cregylowmnm obpasom: "TvcbmeHHas cdopMa“ o3HavaeT Mobyio topMy nepenayum [aHHbIX, NpU KOTOPOW
COXPaHAGTCA 3aMUCh COAEPXALLCA B Heil MHGOPMALMK 1 KOTOPaA MoXeT BbiTb BOChpon3seaeHa B MatepuanbHoi opme”. Bbino
yKkasaHo, 4To Takaa dopmymmposka bynet & 6Gonbluen mepe cooTsetcTeoBath ctathe 1.10 (Onpepenenus) MpuHLpnos
MeXAYHapoLHbIX KOMMepueckux KoHTpakTos MUYYI n Takum gencteyiowMM MexgayHapoQHbLIM KOHBEHUMAM, Kak KoHBeHLmA o
MeXayHapoaHoM ¢aktopuHre 1988 rona, noarotoeneHHas MexayHapogHLIM UHCTUTYTOM MO YHUGMKALMM YacTHoro npasa (MAYY).
XoTA BbI10 MoaAepXKaHO MHEHE O TOM, UTO KOHLIEMNLMA COXPAHEHWA 3anncy uHopMaLmm BYAeT, BO3MOXHO, NMOME3HON B KOHTEKCTE
NPeacTaBneHns CnpaBoyHoA MHhOPMaLMN B PYKOBOACTBE MO NPUHATUIO TUMOBOIO 3aKoHa, KoMuceus cornacunach ¢ Tem, YTo
TepPMUHBI, UCTIONb3YEMble B MYHKTE 1, LLMPOKO M3BECTHBI U NOHATHDL! B 0bnacTv 3111 COOTEETCTRYIOWMX CPEACTE Nepeaaqi [aHHbIX
M UTO el He cneayeT ocTeperartbCA UCTMIONb30BAHNUA TAKMX TEPMUHOB,

230. B xone obuien guckyccum Gbino BHECEHO NPEONOXEHWE O BKMIOUEHUN B KOHLENUMIO hYHKUMOHAMBHOMO JKBUBANEHTa
“NMCLMEHHON hOpMBLI" B KAUECTBE OAHOMO U3 IMEMEHTOB CCHINKU Ha TOYHOCTL U HAHE@XHOCTb MHbOpMaLMK, copepxallenca B
coobulernm faHdbix. B kavectse OoNOAHATENbHbIX YCNOBWA GbINO MPepnoxXeHo UCronb3oeaTk Takue hOpMYMMpOBKM, Kak
“LenoCTHOCTL" UNK "HaNeXHOCTL" 11 " A0CTOBEPHOCTL" COOBLLIEHNA AaHHbIX ANA OTPAXEHUA XapaKTepUCTUK hakTMUECKM NepeganHoN
nHbopMaumn. 3To NPeaNoXeHne He HaWNo [OCTATOUHON NOALEPXKU. Bbino caenaHo HanoMMHaH1e o ToM, uto PaBouan rpynna
yxe noapobHo obcyuna 3TOT BOMPOC ¥ UTO BLINO NPUSHAHO, YTO MOHATHE LIENOCTHOCTU UMY HAZI@XXHOCTA ABNACTCA NPeaMeTOM,
OTHOCALLIMMCA B OCHOBHOM K BOMPOCY O R0Ka3aTefbCTBEHHON cune UM Bece COOBLUEHUA OaHHbIX, @ 3TOT BOMPOC perynupyeTca
NPOEKTOM CTaTbit 8 ¥ BLIXOAUT 33 paMKW MpoeKTa CTaTbk 5, KOTOpas OrpaHuuMBaeTCA orpefengHueM TOro, UTo MOXHO B
3NEKTPOHHON cpepie cuMTaTh 3KBYBANEHTOM ByMaxHOro AokyMeHTa (cM. A/CN.9/406, myHKT 97 u A/CN.9/390, nyHkTe! 91 1 92).

"Ecnu kakas-nmbo HopMma npasa Tpebyer"

231. Beina BhickasaHa 06eCrokOeHHOCTL B OTHOLLIEHWW TOrO, UTO CCHINKA Ha "HOPMY MpaBa’ B caMoM Havare npoekTa cTaTbk 5 (v
B [PYMVIX CTaTbAX NPOEKTa TUFIOBOTOC 33KOHA) MOXET BbiTh HEACHOW 0COBERHO B TOM CMbiCne, JOMKHO N NOHATUE "HopMa npasa’
0XBaTbiBaTh, NOMUMO TPebGOBAHWIA, YCTAHOBMEHHLIX B CTATYTHOM Npase, Te Npaeosbie TpeGoBaHnA, KOTOpbIE MOTYT BbITEKaTh U3
TOproebix 06bluaes MK NPaKTUKK, U3 NPeLIe[EHTHOro MpPaga UM U3 JOrOBOPHLIX YCAOBUIA.
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232. Yro KacaetcA npaBoBbix TpeBoBaHNA, KOTOPbIE MOXHO BbIBECTN U3 TOPrOBLIX OBLIMAEE MNK NPaKTVUKKW, TO Bbino cienaHo
HanoMmHaHue o Tom, uto Pabouaa rpynna yxe NOCTAHOBNNA NCKMIOUNTL CChIKY HA TaKWe UCTOMHUKM fpaBa, COREPXABLLYIOCA B
npegbtayLiem sapuaqTe MyHKTa 1, Ha TOM OCHOBaHMM, UTO TpeboBaHWA, BbITEKAIOLME U3 TOProBbIX O6LMAEB MM NPaKTUKK, B
BonbLumMHCTBE Cryuaes ByRyT paccMaTPMBATLCA Kak JOTOBOPHLIE MO CBOEMY XapaKTepy v GyyT NpUMEHATLCA B TOM Criyuae, ecin
CTOPOHbI HE AOFOBOPUINCH 06 MHOM, Y YTO UCKNIOYEHUe TaknX TpeGoBaHnil He ByaeT NPenATCTEOBaTL MPUHUMAIOLLIMM TUIMOBOWN 3aKOH
rocynapcTsam yunThiBaTh KOHKPETHbIe NOTPeBHOCTV NPaKkTvkM, a Takxe pasnuuma B OGCTOATENLCTBAX U TONKOBAHUK B PasHbIX
cTpaHax {cMm. A/CN.9/390, nyHkT 94). B uenom Kommccua cornacvnack ¢ 3tum peluiedmem PaGoueit rpynmsl. B 3toit cBAsv
npennoxeHe 3aMeHnTb BCTynuTenbHble cnosa nyHkTa 1 cnosami “Mpu Hanuum Tpebosarna 0 TOM" He NOMYYNNO NOOBEPXKK,
NOCKONbKY BbINo COUTEHO, UTO Takan (opMynupoBKa ByaeT CIIMLWKOM PacLMPATL OXBAT CTaThi 5.

233. Yo kacaetcanpasoBbix Tpe6OBAHNI, KOTOPLIE MOXHO BLIBECTH U3 MPeLeieHTHOTO Npaea, KoMUcena B LIeNomM couna, uTo Takue
TpebosaHMA BONXHLI OXBATLIBATLCA Cthepoll BeCTBUA CTaThi 5. XOTA B HEKOTOPLIX NPABOBLIX CUCTEMAX TakMe TpeBoBaHUA OBbIUHO
GynyT paccMaTpuBaTLCA Kak MPAMO WM KOCBEHHO BBITEKAIOLLME 13 CTATYTHLIX HOPM U By BYT, Takum 06pa3oM, OXBaTbIBATLCA OBLLei
CCHINKOW Ha MOHATME "Hopma Mpasa”, GbN0 YKa3aHO, YTO B OMpefeneHHLIX NPaBoBLIX CUCTeMax Cfiosa “Hopma mpasa” MoryT
TOMKOBaTLCA Kak NogpasymeBaioLLMe NULLbL CTaTYTHbIE, a He NpelieeHTHble Hopmbl. [ocne obeyxpeHna Komucoua pewumna, uto
XOTA HeOGXOMMOCTU BO BKMIOYEHWM KOHKPETHOW CCHIIKU Ha MpeuefeHTHoe NPaBo B TEKCT TUMOBOro 3akoHa v He UMeeTcA, B
pykoBofiCcTBE MO MPUHATMIO TMNOBOrO 3aKOHa HEOOXOOMMO YETKO MOACHMTL, YTO OBLLAA CCbiNka Ha NOHATME "Hopma npasa”
rpegnonaraeT oxsaT Takux TpeboBaHUN.

234. B oTHOLUEHNUM MPaBOBbIX TPeBoBAHWA, KOTOPLIE MOTYT BbiIT@KaTh U3 [OFOBOPHLIX YCNOBWMHA, Bbina BbicKasaHa TOUKa 3peHUA o
TOM, 4TO, NOCKOMbKY Takue TpeboBaHNA MOXHO paccMmaTpveaTb Kak KOCBEHHO BbITEKAIOWME U3 OBLUMX MPUHLIMMOB npasa, B
COOTBETCTBMM C KOTOPbIMW [OrOBOPbI UMEIOT 06A3aTENbHYIO CUY ANA CTOPOH, OHW, BO3MOXHO, OXBATLIBAIOTCA OBLLMM MOHATUEM
"Hopma npaea’. Takoe ToNKOBaHME He nonyunno nopaepxki. ObLuee MHeHUe COCTOANO B TOM, HTO COBA "HOopMa npasa" YeTko
YKa3blBaloT Ha TO, UTO B laHHOM cAyYae pevb UAET NULLL O CTATYTHLIX UMW NpeueeHTHLIX TPeGOBAHNAX B OTHOLLGHUN MUCHMEHHON
tbopmbl (cM. A/CN.9/360, NyHKT 34). Bbino BbickazaHo MHeHWe, YTO BKMIOYEHWe B Cchepy [eicTsus npoexrta ctaren 5 (unm moboro
WHOIO MoNoXeHuA, coflepxauleroca B rnaee 1) gorosopHsix Tpebosanmii 6ypet ugm Bpaspes ¢ uensio npoexTa ctatei 10. Bbino
CARenaHo Harnom1HaHue o Tom, uto Pabouas rpyrina He NPUHANA 0OWH U3 NPEeXHIX BapUaHTOB NPOeKTa CTaThi 10 Ha TOM OCHOBaHWN,
uTo chepa aBTOHOMUM CTOPOH COFNACcHO TUMOBOMY 3aKkoHy bbina B Hem chopMynMpoBaHa UanuLHe WMPoKo. Bbino Takxe caenato
HanoMUHaHEe 0 TOM, YTO TUMOBOI 3AKOH MOXHO B ONPeAeneHHON CTENeHN CUMTaTL CBOLOM UCKMIOUEHI U3 YCTAHOBUBLLMXCHA HOPM
B OTHOLEHMM hOPMBI IOPNANUYECKU REVCTBUTENbHBIX CAENOK. Kpome Toro, 6bin0 HANOMHEHO O TOM, UTO TAKUE CAIOXUBLLMECA HOPMB!,
Kak Mpasuvno, HOCAT UMNepaTUBHbIA XapakTep, NOCKOMbKY OHY 06bIMHO OTPaXaloT peLueHus nybnuuroro nopanka. Mo mexsluenMepe
B OTHOLLIEHWMW NOMOoXeHW rnasbl Il cnenyeT cuMTaTh, UTO MPOEKT TUNOBOrO 3aKOHA YCTaHABMBAET MMHUMANLHO MpuemnemMoe
TpebopaHne Gopmbl K UTO NO 3TON NPUUMHE, €CMW MPAMO HE OroBapuUBaeTCA MHOe, COOTBETCTBYIOWME TpebosaHma criegyeT
paccmaTpuBaTh Kak uMmnepatueHble. He cnefyet gonyckaTb HEBEPHOrO TONKOBAHWA TUMOBOrO 3akKoHa B TOM CMbICAiE, YTO OH
ro3BONAET CTOPOHaM OTCTYNaTh OT COBMIOOEeHNA UMNEPaTUBHLIX HOPM, MPUHATLIX B cuny nybnuuHoro nopAapka (cm. A/CN.9/406,
AYHKTLI 88 1 89).

235. Kommcena noctaHosuna orpaHiunTL cchepy BencTsrA cTathi 5 (a Takke cepy AefcTeuA Apyrvix ctatei, coaepxXallumxca B
rnase |l MNOBOro 3aKOHa) CTATYTHLIMU 1 MPeLeAEHTHLIMU HOpMaMU. Takum oBpa3oM, CrefyeT CYUTaTh, UTO [LOrOBOPHLIE YCAOBUA
B LIeNIOM He OXBaTLIBAIOTCA NOHATYEM "HOpMa Npasa’ cornacHo TMOBOMY 3akoHy. Komuccus Takke nocTaHoBvna, uto ctatbio 10
He cneflyeT HeBepHO TONKOBATbL TaKUM 0Bpa30M, UTo OHa OrpaHUuMBaeT cBo60Y CTOPOH OTCTYNATHL OT NOMOXEHARN, COLepXaLLMXCH
B rnase |, B Toi Mepe, B KOTOpoN Takaa csobofa [OrOBOPA MOXET OOMYCKATbCA TPUMEHWUMbLIMA HOPMaM1 HaLMOHAMNLHOMo
3akoHoparenbcTea. Kommuceua cornacunacs C TeM, 4To 3ToT BONPOC MOXeT NoTpebosaTh fONONHUTENLHOMO PACCMOTPEHUA B paMKax
obeyxaenua npoekTa cratbi 10 (CM. NYHKTHI 272 1 273 HAXe).

236. B aToil cBAaK GbINO BLICKA3AHO MPEANONOXEHNe 0 BO3MOXHON HeOBX0AMMOCTU JanbHenllero obCyXOeHA Bonpoca o ToM,
crieflyeT fin BKMIOYATL B TWMOBOW 32KOH MPaBUNO TORKOBAHUA ONA CUTYauMi, KOrAa KOHTPaKTbl, 0COBeHHO B cnyuyae, ecni oHn
3aKnioueHb! [0 BCTYNfEHWA B Cufly TUNOBOrO 3aKoHa, MOryT ycTaHaenueaTb o6A3aTenbCTBa B OTHOWEHUW MPefcTaBneHns
onpegeneHHon HdbopMaLmun “8 IMCbMEHHOW hopme”, HanpuMmep, B TEX CAYYAAX, KOrHa CTOPOHb! [OrOBOPUANCH O TOM, YTO [MOMNPaBKy
K WX COrnalleHmio unm niobble YBe[oMNeHns JOMXHb! COCTaBMATLCA B MUCbMEHHON hopMe, HO He OrOBOPUAN TOUHOIO 3HaYEHMA
TepmuHa "rimceMerHanA chopma”. 1o BonNpocy o ToM, Kakoe NPasuno UenecoobpasHo NPUMEHATL ONA peLleHna NofobHbLIX cnyJyaes,
6binn BbICKA3aHbL! PasnuuHble TOUKM 3peHus. CornacHo OBHOMY U3 MHEHUiA, MONoXeHne O Tom, yTo cooblueHne paHHLIX Byget
YAO0BNETBOPATL MOGOMY TaKOMy TPeBoBaHMIO OTHOCUTENBHO MUCHMEHHOM hopMbl, COOTBETCTBOBANo 6bl OBLUeR Lenu TMRoBoro
3aKOHa, KOTOpaa 3akniovaeTca B obnerueHinn MCnorb308aHnA 3NEKTPOHHBLIX CpeCcTe CBA3N. CornacHo NPOTMBOMONOXHOW TOUKe
3penus, NonoXxeHue, rpegycMaTpysaioLLiee, YTO B OTCYTCTBUE 4OrOBOPEHHOCTU O BO3MOXHOM COZlepXaHnM NOHATUA “MUCbMEHHAS
dopma" anexkTpoHHoe coobulenne GypaeT yooeneTsopAaTe Mobomy BOroBopHoMy Tpe6oBaHWIO OTHOCUTENBHO MNCHMEHHON hOPMBI,
npoTMBopeunno 6kl HaAMEPEeHUAM U UHTepecam onpedeneHHbIX CTOpPoK U Bbino Bkl HenpveMnembiM COrNacHO TUMOBOMY 3AKOHY,
FIOCKONbBKY LUMPOKO MPU3HAETCA, YTO TMIMOBOI 3aKOH He NOfiXeH HABA3LIBATL MCMONb30BaHAE 3NEKTPOHHLIX CPeLCTB repenaun
haHHbiX. Komucoua pelumna, uTo 3TOT BOMPOC MoXeT roTpebosath fononHuTensHoro obcyxneHna Ha bonee noagHem arane.

237. Bbina TakXe Bbicka3zaHa 06eCrioKOEHHOCTb B CBA3M C UCNONL3OBAHUEM B NYHKTE 1 MOHATVA "HOpMa NpaBa” B TOM CMbICNe, YTO
cywecTsyiowas hopMynupoBka, BOSMOXHO, HE MO3BONAET NPOBOANTL PA3rpaHNUeHye B 3aBUCUMOCTU OT pPasnnyHbIX Lienen, ona
KOTOPbIX MOXET yCTaHasnmMeaTtsCA TpeboBaHMe O NpeAcTaBneHMM onpepeneHHon uHdopMauum B8 MMcsMeHHoi dopme. Beino
BbICKA3aHO NPennofoXeHne o HeobXoarMMOCTV orpasnyeHna chepbl [eCTBUA NpoekTa CTaTb 5 Takum oBpasom, uTobbl oHa
pacnpocTpaHanach NUULL Ha Te cuTyauunn, Korga mMcsMesHan ('bOpMa Tpe6yeTc;'¢ ana ueneﬁ AokKasblieaHna, B oTAMUUe oT cwryaumﬁ,
Korga tpebosaHe MUCbMEHHON hopMbl NpecnenyeT Uenb NPeaynpeXaeHA U no STON NpuUrHe 4ONXHO ObiTb COXPaHeHo, HECMOTPA
Ha nonoxexne, copepxallieecs B NpoeKTe craten 5. ITo NpefnoXeHne He NoYYANo [OCTATOUHON NoAnepXKkU. bbino 3aseneHo,
YTO HE3EBMCUMO OT Lienn Mioboro KOHKpETHOro TpeboBaHWA OTHOCHUTENLHO MUCEMEHHON hOopMbI MPUHUMAIOLLIME TMNOBON 3aKOH
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rocygapctsa 6ynyT UMeTb NPaBo UCKNIOWATL OrpepieneHHsIe CUTyaLUmy U3 chepb! [eNCTBUA MPOBKTa CTaTb! 5, NePeUnciinB 1X B
flyHKTe 2.

"noctynHon"

238. BbiNo MpefnoxeHo MOACHUTL 3HaueHMe TepMuHa “[OCTYMHAA", BKMIOUWAB B MPOEKT CTaThk 2 ONpeneneHue MpuMepHo
cnegyiollero copepXaHus: “‘LOCTYynHas" 03HauaeT BO3MOXHOCTb MOfMyueHWs B TOM hOpMe, B KOTOPON €€ MOXHO
NPOAEMOHCTPUPOBATL". B 0THOLUEHUM 3TOrO NpeanoxeHna Bbino BLICKa3aHo Bo3paXeHe Ha TOM OCHOBAHUM, UTO 3Ha4eH1e CroBa
"[ocTynHaA" 4OCTATOUHO ACHO. Bbino HanoMHEHO, UTO MOHATUE "QEeMOHCTPALIMA" B KAUECTRE ANeMeHTa ONPefensHUA "nucbMeHRan
chopma” Pabouen rpyrroi npuHATO He Bbino, NocKonbKy GbiNo NPU3HaHO, YTO HOPMaLMA, COLEePXALLARCA B COOBLLISHUM AaHHBIX,
MOXEeT NoALaBaTbCA MalMHHON 06paboTke, HO ee HeBO3MOXHO MPOAEMOHCTPUPOBATh. KOMUCCUA peLumna NoACHWTL NOHATUE
"AocTynHoCTM" B PYKOBOLACTBE flO MPUHATUIO TWMOBOTO 3akoHa. bBbiNO Takxe peLleHo, UTO 3TOT BOMPOC ByHeT, BO3MOXHO,
HeobxoauMo elle pas paccMoTpeTh Npy 06CYXASHUM NPOEKTA CTAThU 7, KOTOPLIA UCXOOUT U3 TOM KOHLIEALIMK, UTO MHADOPMaLIMA
" AEMOHCTPUPYETCA NULLY, KOTOPOMY OHa oMXHa BbITh NpeacTaBneHa”, ¢ Lenbio obecrieueHns egnHOOBPasNA ¢ hopPMYNMPOBKaMM
NpoeKToB cTaTten 5 1 6 (CM. NYHKT 252 HuxXe).

"cooblueHne paHHbIX oTeevaeT"

239. bbina BbickasaHa 06ECNOKO@HHOCTb, UTO CNoBa "coOBLLIEHNE AaHHbIX OTBEUAET" CNIOCOBHBI NPUBECT K HEMPEeHAMEPEHHOMY
pe3ynbTaTy, a UMeHHO, YTO B CAiyuae YCTHOIO 3aKMOUYEHUA COeNKM AnLLL C NOCNeAYIOLLeR perucTpaumen ee B cooBuIeHUN AaHHbIX
nocnepyloLuee coobLueHne faHHbIX MOXET PETPOCNEKTUBHO YO0BNETBOPATL TPEBGOBAHMIO MMCBMEHHOM dhopMbl. Bbino MoAcHeHo,
UTO NpU NOCnegytolieM MMCLMEHHOM 3aKperineHMm YCTHOW COenku NUCbMEHHbIA DOKYMEHT MOXeT paccMaTpuBaThCA Kak
yOoBNEeTBOPAIOLLMIA TPebOBaHMIO COBEpLUEHUA CAEnKU B MUCLMEHHON chopMe MWL € [aThl COCTABNEHWA 3TOr0 MUCHMEHHOO
OokymeMTa. [InA cHATMA 3To obecnokoeHHOCTM BbiNo NpefoXeHo nocne chnoe "cooblueHne AaHHbIX" BKAIOUATL CNOBA
“nofiIroToBneHHoE B [OMKHOE BPeMA" UMK Xe, anbTepHATUBHO, 3aMeHWUTL CNOBO "OTBeuaeT' criosamu “MOXeT oTeeuyath'. 1o
NpeanoxexHne BCTPETUNO BO3PAXEHUA Ha TOM OCHOBaHWU, YTO Lienb CTaTbW 5 3aKAUYaeTCA He B PelleH BOMpOoca 0 MOMEHTE, C
KOTOpOro Tpe6osaHne OTHOCUTENLHO MMCHMEHHON hoPMbl CUMTAETCA YO0BNETEOPEHHbIM, U YTO MOMLITKa YperynupoBaTh 3TOT BOMPOC
MOXeT ebi3saTth Gonblue Npobnem, uem petumts. Komvcena cornacunack C Tem, UTo 3T0T BOMPOC MOXeT noTpefosaTs oTpaxeHua
B PYKOBOZCTBE NO NPUHATUIO TMNOBOrO 3aKOHa.

240. TMocne obcyxneHna Kommcens couna copepxaHue flyHKkTa 1 B Lenom npuemnembim.[TyHkT 2

241. Komuncena couna cofiepxaHne nNyHKTa 2 8 LIeNOM MPUEMIeMsIM.

Crares 8. Mopnuck

242. Komuneeva paccmoTpena cnefyiouwmin TeKCT NPOeKTa cTaTbu:

"1) Ecrm kakas-nmbo Hopma npaea TpebyeT nNoanmcy unu NpepycMaTpuBaeT HacTyrifneHue onpeaeneHHbIX NocneacTsUi &
cnyyae OTCYTCTBUA MOAMMCH, 3T HOPMa CUMTAETCA COBMIOAEHHON B OTHOLLEHMM COOBLLEHMA faHHbIX, eChi:

a) UCronb30BaH MeTo ANA NASHTUPUKALMKY COCTaBUTENR COOBLUEHWA OaHHbLIX U YKA3aHWA Ha TO, YTO COCTaBUTESNb
cornaceH ¢ coaepxallenca B HeM UHdbopmaumen; u

b) 3TOT MeTon ABNAETCA Kak HAfEXHbIM, TaK U COOTBETCTBYIOLUMM Lienu, FNA KOTOpon cooblueHne famHHbIX 6bino
roAroToBNEHO UMM NepepaHxo, ¢ y4eToM Bcex o6CToATENLCTB, BKMIOUaA Mo6YI0 [OroBOPEHHOCTL MeXY cocTapuTenem v
appecaToM coobLeHnA AaHHbIX.

2) [MonoxeHnA HACTOALLEN CTaTbu HE NPUMEHAIOTCA B cnedylowmx cayvasx: [...]".

MyHkT 1

BerymmrensHaa hopMynuposka U NOANyHKT (a)

243. Bbino BbIPaAXEHO onaceHue No NoBoLy TOro, YTO BBORHAA YaCTb NYHKTa 1 1 NOANYHKT (a) 8 CyLLecTBYOWen hopMynnposke
He YUMTBIBAIOT TEX CRyYaes, NPy KOTOPbIX BAXHO UBESHTUMUUMPOBATL HE CAMOTO COCTaBUTENA, @ NULIO, AEVCTBYIOLLEE OT €r0 UMEHN,
KaKOBbIM MOXET ABMATLCA OUPEKTOP KOMNaHiU, BLICTYNAIoWMIA OT UMEHU KoMnaHun. bBbino ykasaHo, Uto nognyHKT (2) npu ero
rMpUMEHEeHW B COYETaHWM C onpegeneHreM NoHATUA "CoCTaBUTenb", CoAepXaLlMMCA B CTaTbe 2, N03BONAET NAEHTUDULIMPOBATD
COCTaBUTENA Kak NpuHUMNana, ofHako He [onyckaeT MaeHTUhuKauMm nuua, KoTopoe hakTUYecky NocTaBnno CBOKO MOAMuch B
KauecTse areHta. [nAa pelueHns 3Ton npobnemsl Bbio NMPefioXeHo U3MeHUTL BBOZHYIO YacTb NYHKTa 1 14 NoANyHKT (2) NpUMepHO
cneayioumm obpasom:

“1) Ecrm kakas-nbo Hopma npasa TpebyeT nogmmey nioboro nMua Mnu NpegycMaTpuBaeT HacTyrnexMe onpeneneHHbIX
NocnencTeni B cryyae OTCYTCTEMA MOAMMCH, 3Ta HOPMA CYMTAETCA COBMOAEHHON B OTHOLLEHAN COOBLLEHNA NaHHbIX, €Crn:

a)  MCnonb3oBaH METOA ANA UAEHTUUKALMM STOMO UL B KOHTEKCTE COOBLLIEeHMA AaHHbIX B KAYeCTBe COCTaBuTenNnA unu
nMua, [evcTBYIOWIEro OT ero WMeH, U OfA YKa3aHWA Ha TOo, YTO 3TO NULO COrmacHo C COofepXalleicA B Hem
vHdopmMaumen; un'.

i
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244. HecmoTps Ha TO, UTO 3TO NPEAN0XEHUE NONYUNNO ONPEefieneHHYI0 MOAAGPXKY, GONLLUMHCTBO YUACTHUKOB COUMM, UTO NOMBITKA
Yperynupoeats B ipOeKTe TUMOBOro 3aKOHA BOMPOCHI Ar@HTCKMX YCAYr CBEPX TOTO, UTO YXe MPeSyCMOTPEHO B ONpeeneHnn NOHATUA
"cocTaBnTent" B rPOEKTE CTaTbU 2, MOXET CO3AaTH Gonbiuie NPOGneM, 4eM pewmTb. C yUeTOM SHAUMTEMbHBIX PACXOXLEHUA MeXEy
Pa3NMUHLIMA NPABOBLIMM CUCTEMamn B Boripoce 06 areHTckux yenyrax 6uino npusHaqo Gonee LienecoobpasHbiM peluath 3Ty
npo6nemMy Ha OCHOBE MPVIMEHVMbIX HOPM HALMOHANLHOrO NpaBa.

MonnyHkT (b)

245. XoTA noAnyHKT (b) 6bin Npu3HaH B LieNoM NpreMnemsiM, Bbino YKa3aHo Ha OMPERENeHHYIO HEACHOCTb B OTHOLLIGHUN TexX
KpuTepues, KOTOpbIe CefdlyeT MPUMEHATL AW OLIEHKe HaA@XHOCTV METOZAA, UCTIONL3YEMOro ANA MAeHTUUKALMM cocTaBuTens. Bbino
npeanoxeHo fo6aenTs cneayioLLMe KPUTepIM B CIIMCOK, COBEPXAaLLMICA B NPOEKTE PYKOBOLCTBA MO MPUHATUIO TUMOBOrO 3aKOHa:
') oTHOCUTeNbHbIe MO3MLMK COCTABUTENA U appecaTta B XO@e NEPeroBopoB No BOMpOCYy O Bbibope MeTofa vaeHTUbMKaum;
if) BAXHOCTb M LEHHOCTL uHcbopMmaLvKi, comepxatueiica 8 cooblueHm paHHbIX; i) Hanuume anbTepHaTUBHLIX MeTohoB
MAGHTUGMKALIMKM M 3aTPaThl HA WX UCTIONL30BAHNE; V) CTEMEHb NPUMATVA UMM HEMPUHATUA [AHHOTO meTofa upeHmduKaumm B
COOTBETCTBYIOLLIEY OTPACM WM 0BAACT Kak BO BpeMA [OCTUXEHUA [OrOBOPEHHOCTV B OTHOLLIEHVN 3TOrO METORA, TaK U B0 BpemA

nepegaym coobLLEHNA AaHHbIX; U V) YPOBEHb PA3BUTUA HAYKM U TEXHAKM BO BPEMA QOCTUXEHUA [0rOBOPEHHOCTU B OTHOLLIGHUU 3TOr0
Metopa”.

246. Hapagy c Tem, 4to u3noxeHHble B nyHkTax (i)-(iv) kpuTepum 6biu, no obLLeMy MHEHWIO, MPU3HAHLI MOAe3HLIMU U
3aCAYXMBIOLLIUMY YNOMUHAHMA B PYKOBOACTBE MO MPUHATUIO TUMOBOIO 3aKOHa, KPUTEpWK, repeuncnentbie B nyHKTax (i) v (v),
BbI3BAMM BO3PAXEHMA. bBbINO OTMEUEHO, UTO MOMLITKA OLIGHUTL HABEXHOCTL METOAA, WCPONb3Yemoro ans naeHmMbuKaumm
COCTaBUTeNA Ha OCHOBE MO3WLIA CTOPOH Ha NEpPeroBopax, BHECET HEKOTOPYIO HEOMNPeaeneHHOCTb ¥ MOXET co3narth npobnembt
KOMMepUecKoro xapaxTepa. 1o noBofy ypOBHA PassuTHA HAYKM U TEXHAKM GbIN0 YKA3aHO Ha HeLLenecooBpasHoCT BKMIOUEHUA 3TOro
KpUTEPWA, NOCKONLKY 0 hUHAHCOBBIM UMM APYIUM COOBPaXEHNAM CTOPOHBI MOTYT He BCeraa BbibupaTh camyio COBPEMEHHYIO

TEXHOMNOMMIO.
247. Tocne obcyxperna Komucens couna cogiepxarue NyHKTa 1 B LIeNoM npuemnemsim.
NyHkt 2

248. Komuceus couna copepXaHiie NyHKTa 2 B LenoM npuemnemsIM.

Cratba 7. NopnnHnnk

249. Kommceua paccMoTpena cneflyioLmiz TeKCT NpoeKTa cTaTbu:

"1) Ecrm Kakas-mbGo Hopma ripaBa Tpebyet, uToBbl UHOPMAUMA NpenCTaBnAnach B ee MOSAMHHON dopme, unm

nNpegycMarpnsaeT HacTyrnneHne B NPOTMBHOM Cy4Yae onpeaeneHHbIX NoCcneacTsnn, coobLLeHNe AaHHbLIX OTBeUAET ATON HOpMe,
ecnu:

a)  3Ta uHdopMauus [EMOHCTPUPYETCA MULLY, KOTOPOMY OHa [ONMXHA BbiTh NMpefcTaBneHa; u

b)  wumetoTCA HalexHble AOKa3aTenkCTBa LIENOCTHOCTY MHOPMALIMN C MOMEHTA, KOFa OHa Bbina BriepBble MOfAroToBneHa
B €€ OKOHYaTenbHO! hopme B Biuae CooBLIEHNA AaHHBIX UMM B KAKOM-MBO UHOM BULE, U 10 MOMEHTA €€ [EMOHCTPALIMM.

2) B cnyuae BO3HMKHOBEHUA MI0BLIX BOMPOCOB OTHOCUTENLHO COBMIOAGHUA NOoANYHKTA (b) NyHKTa 1 HaCTOALLENR CTATLN:

a) KPpUTEPUAMA OLIEHKHM LIENOCTHOCTU 0MKHbI ABAATLCA COXPpaHeHue VIHCbOpMaLlVIM B NONHOM Y HeN3MeHHOM B1Uie, ecnu
He cunTaTth gobasnerne MoBbLIX UHOOCCAMEHTOB U NIOBLIX vamMeHeHui, MPoNCXoOALLMX B OOLIMHOM npouecce nepenayn,
XpaHeHuAa 1 geMoHcTpauun, u

b) Tpebyemas creneHs HameXHOCTU HOMXKHA OLEHMBATLCA C YUETOM Liend, AN KOTOPOH WHdbopMauma 6bina
MOAroToBNEHa, 1 BCEX COOTBETCTBYIOMX 0BCTOATENLCTS.

3) MonoxeHnA HacToALel CTATLM He NPUMEHAIOTCA B CAEQYIOLWMX cnyyaax: [...]"%

MyHkT 1

250. Bbina Bbicka3aHa 06ecrnokoeHHOCTb B OTHOLIEHM COAePXaLLEroca B NOANYHKTe (a) NoNoXeHA, NpedyCMaTprBaIoLLIero, UTo
BnA  BbiNofiHeHUA TpeboBaHMA © npefcTaBneHdn WHdbopMaumy 8 ee NogmMvHHOM opMe, 3Ta MHpOPMaUMAa OomxHa
“AeMOHCTPUPOBATLCA MUY, KOTOPOMY OHa [onXHa BbiTb NpeacTasnexa”. Mpu 3tom BbINO OTMEUEHD, UTO Takas CChifika Ha
‘OeMoHCTpauMio” He yurTbiBaeT TOT (aKT, YTo BO MHOMMX cucTemax D[N obpaboTka cooblueHuit parHbIX NPON3BOAUTCA
aBTOMaTUUECKU MPU He3HAUUTENBEHOM BMELLIATENLCTBE CO CTOPOHLI UenoBeKka un sosce 6e3 Hero. B Takux obcroaTenscTBax
coobliieH1e AaHHbIX MOXeT BOOBLLE HAKOMY He AEMOHCTPUPOBATLEA, U, KaK CHedCcTBUE, HE BO3HUKHET MOTPeBHOCTU B yNOMAHYTOM
TpeboBaHuM "peMoHCTpauUM" uHdbopMaLym. Hapagy ¢ 3Tum 6bino yKasaHo, uto Tpebosare AEMOHCTPaLMM UHopMaLM MOXeT
BbI3BaTb BOMPOC O TOM, CriedyeT nn OeMOHCTPUpoBaTh HeobpabotarHyio MHdopMaumio (0BbMHO B chopMe He MOAAAaIoLLIEerocs
MPOUTEHUIO MALLMHHOTO A3bIKA), MMBO Xe 06paboTaHHyIo ¥ BOCTYMHYIO ANA NPOUTEHUA MHPOPMALMIO B POPME OKOHUATENLHOMO
coobLieHna fgaHHbIX. Bbino npennoxeHo uckmouts TpebosaHue 0 AeMOHCTPaLIM MHdopMaLwm.
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251. Bbina TaKxe BbiCKasaHa 06ecnoKOeHHOCTb B CBA3W € TeM, UTO ecrv Lenb MoANnyHKTa (a) COCTOMT B UBTKOM YKasaHui Ha
BO3MOXHOCTb A@MOHCTPALMM MHPOPMALIMM C NOMOLLILIO INEKTPOHHLIX CPeACTE BMECTO NPeACTaBneHUA ee B LOKYMEHTapHON chopMe,
KaK 3to TpebyeTcA 3akoHOM, To Guino 6bi Gonee LienecoobpasHo UCMONL30BATL Ty Xe CaMyld TEPMUHONOMIO, UTO M B NPOEKTe
cTathi 5, roe B KOHTEKCTe BOMpoca O npedcvasnedun WHcbopmauum B ycnosuaAx 30U BMecTo cnosa "meMoOHCTpUpoOBaTh
MCnonb3yeTca CNoBo "gocTynHas”,

252. C Tem uToBbl CHATL 3Ty 06ECNOKOEHHOCTD, GbIN0 YKa3aHo, YTo MYHKT 1 npecnepyer Lenb yperynupoBaHna ABYX PasinuHbiX
cutyaumii. B opHoi eutyaumn kakas-nubo HopMa npasa TpeGyeT “coxpaHeHna" WHdbopMaLmm B ee NofmEHoi dopme. Mpu aTom
MOXET He BO3HUKHYTb NOTPEBHOCTY B AEMOHCTPALMM MALIMHOCUMTLIBAEMON vHthopMaLv. B apyrom cnyvae Hopma npasa Tpebyet
“NpeAcTaBnexnA" HgopmMaLyi B ee NoaMHHON chopMe, Hanpumep, B koHTeKcTe cyaebHoro pasbupatensctea. B aToi cuTyaLmm
HEoBXOANMO, UTOGbI UHEOPMALIIO MOXHO BbINO NPOAEMOHCTPUPOBATL, HANPUMEP, CYAbe. BLIN0 NPeanoXeHo M3MEHUTL pefaKLMIo
nyHKTa 1.¢ Tem, utobt Gonee ueTko yperynuposath obe 3T cutyaumun. B Lenax npyBeneHUA CTaTei 7 B COOTBETCTEME CO CTaThel 5
Bbino Takxe NpefnoxeHo 3aMeHnTL TpeboBaHie 0 " AeMoHCTPaLMN" UHGOPMaLUM TPEGOBAHUEM O TOM, UTO 3Ta uHdopmauma "Morna
BbITb NpofemorcTpUpoBaHa”. BmecTo nyHkTa 1 Gbina npepnoxeHa NPUMEpHo cnepyloLwan hopMynMpoBKa:

1) Ecnv kakaA-nubo Hopma npasa TpebyeT, uToGbl MHbopMaLIVA NPeACTaBNANACh MMM COXPAHANACH B € NoanuHHoN dopme,
unu npepycmaTpusaeT HacTynneH1e B MPOTUBHOM Criyvae onpefeneHHbIX NocnefCcTeuii, coobLueHne faHHbIX oTBeYaeT 3ToM
HopwMe, ecnu:

a) vMeloTCA HaaexXHble [JoKa3aTenseTsa LenocTHOCT! nHcbopMaumm ¢ MOMEHTa, Korpa oHa Geina BriepBble NOLAroToBNeHa
B €€ OKOHYaTeNbHON ¢dopme B BuOe coobLLEHUA AaHHBIX UMK B KAKOM-NBO UHOM Bnge; u

b) npu HeobxogMMOCTM NpencTaBneHns HMOPMALK, 3Ta UHGOPMALMA MOXET GbiTh NPOIEMOHCTPUPOBAHA fINLLY,
KOTOpOMY OHa AofXHa BbiTh MpencTapneHa”.

253. lMocne obcyxpaeqmn Komuccua npuHana 3To npepnoxenue. B pepakuvonHom nnaHe Kommcona rnoaTsepauna pelueHne,
npurAToe PaBouei rpynnoi Ha ee ABaALIATE BOCbMOI CECCIN 0 3aMeHe B TEeKCTE Ha aHINWIACKOM A3blKe crnosa "composed" cnoeoM
“generated” (A/CN.9/406, nyHkT 162) Ana obecrneyeHUA COOTBETCTBMA C LPYIUMM MONOXEHUAMU MPOEKTa TUMOBOrO 3aKOHa.
Komucena Takxe MpuHAna rpeanoxenue o LienecoobpasHocTy SOMOMHUTENLHOrO PasbACHEHWA NOHATUA “LEeMOHCTPUPOBaTL” B
PYKOBOACTBE MO NPWUHATUIO TUMOBOTO 3aKOHA B LenAX obnerveHnA noHWMaHWA Monb3oBaTeNAMKM KOHTEKCTa, B KOTOPOM OHO
ynoTpebnseTca B NPoOeKTe TUMOBOIO 3aKoHa.

OyHkr 2

254. Bbino BLICKA3aHO OMaceHne No Nosagy Toro, YTo hopMynMpoBKa "koraa oHa Gbina Briepsbie NOLroTOBNEHa B €€ OKOHUATENbHOM
copme" MoXeT co3naTth NPoBeMb! B OTHOWEHUM NPUMEHEHUA NYHKTa 2. B koHTekcTe D0M ofHa 1 Ta Xe UHbopMaUMA B KaKoit-
NMBO MOMEHT MMM B PA3ANUHBIE MOMEHTbI MOXET 3annChiBATLCA B Pa3HbIX (opMax. B 3TUX yCnoBMAX MOXET BO3HWKHYTL BOMPOC O
TOM, YTO NoApasymeBaeTcA Nop, “ee OKoHUaTeNLHON hopmoit”. T1o 0bLiemy MHEHWIO, B PYKOBOZCTBE MO NPUHATUIO TUMOBOTO 3aKoHa
cneflyeT pasbACHUTL 3TOT BOMPOC, MOKasae Ha MpUMepe Kak AaHHbiA NOAMyHKT 6yneT npuMeHATbeA Ha npaktvke. [locne
obcyxpeHns KoMicena couna coflepxanie NyHKTa 2 B LenoM Npuemnembin.

Mywkr 3

255. Komucens couna cogepxarie nyHKTa 3 B LienoM nprueMnemMbim.
Crartba 8. [lonycTuMocTs Y O0Ka3aTeNbCTBEHHARA CUNA COOBLLEHUA AaHHbIX
256. Komucena paccmoTpena cnefyiowmin TeKCT NPoeKTa cTaTbu:

1) TMpu nio6six NpoLLecCyanbHbIX AENCTBUAX HUKAKWUE NOMOXEHUA HOPM [I0KA3aTENLCTBEHHOr0 NPaBa He MPUMEHAIOTCA TaKUM
o6pasom, 4Tobbl BOCMIPENATCTBOBATL HOMYCTUMOCTY COOBLLIEHNA OaHHLIX B KaYecTBe moKa3aTenbcTsa

a) Ha TOM OCHOBaHWMW, UTO OHO MpefdcTasnaet cobon cooblLieHne aHHbIX; VM,

b) ecnu oHo ABnAerca HaunyywiMm [oKasaTenbCcTBOM, KOTOpPOoe, KakK 3TOr0 MOXHO pasyMHO OXupaTtb, MOXET EbiTh
nonyyeHo NpedcTasnAiownm ero NAMLOM, Ha ToM OCHOBaHWK, YTO OHO He MpepcTaBneHo B ero MOANMMHHON dopme.

2) Wndopmaumu, npegcrasnerHon s bopme coobLueHnA AaHHbIX, NPUAAeTCA HaAnNexallan AoKkasaTenscTeeHHas cuna. Mpu
OlUeHKe [oKa3aTerbCTBeHHON Cunbl coobLUeHNA HaHHbIX YUWTLIBAETCA HAAeXHOCTb crocoba, ¢ MOMOLULIO KOTOpPOro
NoAroTaBNMBanNoch, XpaHmnock UMM Nepeaasancct 310 coobLieHMe faHHbIX, HageXHoCTb crnocoba, ¢ MOMOLLLIO KOTOPOro
obecrnieunBanach LienoCTHOCTb WHGOPMaLMK, cnocoba, NPy NOMOLLM KOTOPOTo AEHTAULINPOBANCS €70 COCTaBUTEeNb, U Moo
APpYyron COOTBETCTBYIOWINA haKTop.

3) 3awuckmoueruem mobon ApYroitHOPMbI NPasa, KOrAa [SONXH.| BbIMONRATLCA MONOXEHUA MOLNYHKTa (b) nyHkTa 1ctatbk 7
B OTHOLLEHAM UHchOPMALWMN B chopMe COOBLLIEHNA [aHHbIX, MPK NIoBLIX MPOLIECCYanbHbIX ASCTBUAX MHOPMALIM HE JONXHO
NPUAABaTLCA MEHbLIE GUANIbl HA TOM OCHOB&HWM, UTO OHAa He MPefCTaBNAeTCA B ee NOJAMHHON dhopme”.

1

P
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Ha3ssanue

257. bbifio NpegnoxeHo N3MeHUTb B Ha3BaHUW MPOEKTa CTaThi 8 Ha aHrMMCKOM A3bike cnoBo “value” cnosom "weight”, koTopoe,

Kak oTme4anocs, 8 6onbLuen Mepe COOTBETCTBOBANO Obl KOHL\GI‘IL\MM o] KOTOPOIA ngaeT peYb B rpoekTe ctaThn. MNocne obcyxperna
Kommncena npuHana 310 npepnoxeHue.

[yHKT 1

258. Kommceua couna TekeT MyHKTa 1 B Lienom npremnembiv. bbino sHeceHo Heckonbko NPeanoxXexuit pefakLyoHHOro XapakTepa,
2 UMEHHO O TOM, YTO COBO "admission” B TEKCTe Ha aHrMNACKOM A3bIke CneayeT 3aMeHnTb cnoeoM "admissibility”, a hopMynupoBky
"Ha TOM 0CHOBAHMK" - HOPMYNIMPOBKOI "Ha TOM €AUHCTBEHHOM OcHoBaHMM". Tlocne 06CyXpeHnA 3TM NPeanoXeHna Bbin MPUHATLI
Kowmuccuneir n nepepaHs! Ha paccMoTpeH1e penakLUMOHHON rpynne.

259. Mpepnoxerue o ToM, UTobbl BKNIOUMTL MOCAE COB “He NPeacTasneHo” cnoba "s AMCbMEHHOM, NOJMMCAHHOR NAK", He roAYYNNO
[OCTaTOMHON NMOANEPXKN.

MyHkr 2
Mepsoe Npennoxenue

260. BbI0 MPeANoXEeHo UCKMIoUNTL NEPBOe NPeAnoXeHUe 3Toro NYHKTa. B nofgepxXy 3Toro NpenoXeHns yKassisanoch, Yto
¢pasa "MHdopmaumn, npeacrasneHHoN 8 hopme CooBLLEHUA flaHHbIX, NpyOaeTCAHAaNeXallan JoKasaTenbcTeeHHas cuna” MoxeT
BbITb HENPaBMNLHO UCTONKOBaHA KaK BUPEKTUBA [NA CYA0B B OTHOLLISHM CNOCOB0B OLEHKN AOKA3aTeNbCTB U MHOE OTpaHuieHne
nx cBobonbi B 3TOM Bornpoce. Takxe 6bino BbipaXeHo MHeHWe O TOM, UTO 3TO NPEANOXeHUe ABNASTCH UMULLIHUM, NOCKOMBKY B HEM
usnaraeTcA ouesngHoe. B oteeT Bbino ykasaHo, 4To AaHHoe NpeAnoxXeHre HeoBXOAVIMO KaK NporpaMMHoe 3asBneHmne, B KOTOpoM
B KOHTEKCTE [J0Ka3aTenbCTBEHHbIX TpeBoBaHU NMoJHEPKUBAETCA U3NOXEHHBIM B MPOEKTE CTaThW 4 MPUHLAM, COFNAcHO KOTOPOMY
OVCKPUMUHALMA B OTHOLLIGHNN COOBLLIEHMIN AlaHHbIX HeporycTuma. Mo obLuemMy MHeHMIo, HeoBX0ZMMO SOBECTU 10 CBeeHWA CYN0B
TOT haKT, UTo¥HbOpMaLIMA, NpeacTaBnerHan B chopme COoBLLEHUI RaHHbIX, JOMKHA BbITh AONYCTUMON BXaUeCTBE [OKA3ATENLCTRA.
Mocne obcyxpeHua Komnccua couna cogepXxaHie Nepeoro NPEQoXeHUA B LIENoM NpueMnemsiM, B pefakLIMOHHOM OTHOLLEHWM
6bINO PELUeHO UCKNIOUUTL CIIOBO "MpencTaBneHHon" .

Bropoe npegnoxexue

261. Bbino mpeanoxeHo poGasuTe nocne croea “xpaHunocs' cnoso "oBpabatbiBanock”. B nopOepXKy 3Toro NpeanoXeHns
YKa3bIBanoch, YTo cooblieHne AaHHbIX He TONbKO NOAroTaBNMBAETCA, XPaHWUTCA U NepefaeTcs, HO Takxe u obpabarbisaetca. B
oT8eT OblN0 3aABNEHO, YTO KOHUENUMM "noaroToeku” 1 "xpaHeHua' coobLueHUit B [OCTATOUHOR Mepe oxBaTbiBaloT npobnemy
obpaboTku coobuleHuin gaHHbIX, ecnu ata 0bpaboTka umeeT MecTo. Mocne obeyxaeHna KOMUCEHA OTKNOHMNA 3TO NpeanoxXeHme.

262. B pepaxkuMOHHbIX LenAx BbiNo NPeAnoXeHo 3aMeHUTb CAOBO “XpaHUoch' CAOBOM "COXpaHAnock". Bbifo oTMe4YeHo, uTo
6naronapsa Takoi 3ameHe NYHKT 2 6bin Gkl NpUBeaeH B COOTBETCTBUE C APYIVIMA CTATbAMW MPOEKTa TUMOBOTO 38KOHa, B KOTOPbIX
MCNonb3o0BaHO CNOBO "coXpaHAnock'. B oTBeT 6biN0 3aABNEHO, UTO B HEKOTOPLIX YACTAX MPOEKTa TWUMOBOTO 3aKOHa MOHATUE
“coxpaHerma" ncnonbayetcA B 0HOOWIEHHOM cMbicne, HamMpUMep B KOHTEKCTe Ipuavdeckux Tpe6osaHuil o ‘“coxpaHeHmn”
VHGopMaLMK, B TO BDEMA KaK B APYIMX YaCTAX NPOeKTa TUMOBOro 3aKoHa NOHATUE "XPaHeHWA" UCronbayeTca B Bonee TexHUYecKom
3HAUEHUM, HaNPUMMEepP B KOHTEKCTE KOMMblOTepHbIX fAaHHbIX, XpaHuMblx nocne obpaboTku. Bwecto npuHatMa obtuero
NPUHLMNUANLHOTO PELLIEHWA O COrnacoBaHu B OTHOLLEHUM CnoB "xpaHeHne" v “coxpaHerue" Obin cgenaH BbiBOg O TOM, 4TO
uenecoobpasHee 6bi0 bl NPUHAMATL PELLIEHWE O COOTBETCTBYIOLLIEM TEPMUHE MOCNE M3YUEHWUA KOHTEKCTa, B KOTOPOM TaKoe CnoBo
ucnonbayeTtca. PenaxuyoHHoW rpynne Bbino npepnoxeHo pean3oeaTh 3To pellenne. [locne obcyxnerma Komuceua couna
COfiepXaHne BTOPOro NPEeanoXeHns B LENoM rpuemnemMbim.

OyHkr 3

263. B oTHOLUEHUM NYHKTA 3 BbiNK BbiCKa3aHbl pasfinuHble MHeHA. OHO N3 HUX 3aKMIOUAOCH B TOM, UTO BBOSHYIO hopMYNUpPOBKY
"3a ucKnloueHnem noboin OpyroA HOPMbl Npasa‘ cneflyeT WUCKNIOUMTb, NOCKOfbKY B MyHKTE 3 cnegyer ycTaHoBUTL HOPMY,
3aMEHAIOLLYIO apYyTve "HOPMbI Npasa’, KoTopble MOMyT BbiTh MCTONKOBAHbI Kak OUCKPUMWHALMOHHBIE B OTHOLLEHW COODLIEeHWA
paHHbIX. Takxe 6bino BhpaXeHo MHEHUE O TOM, UTO CroBa "MeHbLUE CUMbI" CNeRYeT 3aMeHNTL 0HO3HAUHON CCLIIKOM Ha ByMaXHbIe
NOAMMHHLIE LOKYMEHTBI, C TEM UTOGLI CO3LATH NAPUTETHLIA PEXUM ANA COOBLUEHUA NaHHbIX, COOTBETCTBYIOUWX TpeboBaHNAM
nyHkTa 1 npoekTa ctaTey 7. Bozobnagano MHeHUe O TOM, UTO NYHKT 3 credyeT UCKMIoUUTL @KoM, NOCKonbKy BbIno couTeHo,
UTO CYLLIECTBO MyHKTa 3 yXe OXBAUueHO MepsbiM rpegnoxXeHneM nyHkTa 2.

Cratba 9. CoxpaHeHve coobLUEHUA OaHHbIX
264. Komvccns paccMoTpena cnegylowiil TeKCT npoekTa cTaTbu:
"1) Bcnyuae, korna 3akoH Tpebyer, utobbi onpeaeneHHbie JOKYMEHTI, 3arMc Nk Mt OPMaLIMA NoSNexXan XpaHenuio, 3To

TpeboBaHWe CUMTAETCA BbINOMHEHHBIM, €CMK XpaHeHne coobLuennin aanHbIx obecrneumeaeTca ¢ cobmogeHnem crenyowmx
ycnoeui:
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a) HdopMaLmA, CoAepXaLUanca B HUX, ABNAETCA [OCTYMHOM ANA ee NOCNeAYIOWEro NCTIONb30BAHUA B CrIPABOUHbIX
uenax;

b)  coobuueHne faHHbIX XpaHUTCA B NepepaHHoM chopmaTe UK B hopMaTe, KOTOPLIM MOXET GbiTb NPOLeMOHCTPUPOBAHO
TOYHOE BOCNPOU3BEAEHUE MePedaHHON MHopMaLMY; 1

c) obecriewBaeTcA XpaHeH1e NepeaaHHoN MHGpOPMALIMM, CBA3AHHON ¢ COOBLLISHUEM QaHHbIX, BKAIOYAA WHopMaLmio
0 cocTasurene, appecarte (ap.peca‘rax) U aate v BpeMeHn nepepaum, Ho He orpasmumBanch 3TMM,

2) Ob6A3aTenbCcTBO aApecaTa XpaHuTh UHOPMALIMIO B COOTBETCTBUM C MYHKTOM 1 HE PacnpoCTPaHASTCA Ha MIGYIO YacTb

TaKkoit WHpopMaLmK, KOTOPaA rnepenaeTcA ANA UMM KOHTPONA 3a COOBLUEHNAMM, HO KOTOPaR He MocTynaeT B
MHOPMALIMOHHYIO CUCTEMy appecaTa UM B YKazaHHYIO MM MHAOPMALIMOHHYIO CUCTeMy.

3) [lo6oe MUO MOXET BLINONHATL TPeGoBaHMA, yKasaHHble B MyHKTe 1, NOCpeLcTEOM oBpalLieH s K yenyram nioGoro uHoro
nuua npu cobRIoAeHUN BbILLIEYKa3aHHbIX YCIoBUin',

BetynvrenbHan dopMmynuposka nyHKTa 1 M noanyHkTe! (a) v (b)

265. Komuceua couna cofiepxaHne BCTYNUTENbHON hOpMYMMPOBKM MyHKTa 1 W COflepXaHne NopmyHKTOB (a) v (b) & Llenom
npueMnemMsIm.

yskis 1(cyn 2

266. BbicKasbiBAMMCH PA3MUHbIE 3aMEUAHVA B OTHOLLIBHUM COAEPXaHMA NyHKTa 1(c) 1 nyHKTa 2. OLHO U3 HUX CBOAMAOCH K TOMY,
UTO XOTA B FYHKTe 1(C) COAEPXUTCA CCbINMKa Ha "nepeaaHHylo MHhopmMaLmio”, a He Ha "YKas3aHHyio nepeaanHHylo uHbOpMaUMIO”®, OH
MOXET 6bITb HEMPaBUMLHO MCTONKOBAH KaK CO3AAIOWMIA 0BA3ATENLCTBO COXPAHATL BCIO NEPeAaHHYIo UHbopMaLMio, CBA3aHHYIO €
coobLueHnem AaHHbIX. YKasbiBanoch, YTO PeKBU3MTH MepefaHHoi MHpOPMaLMM YacTo BLIBAIT 3HAUMTENbHLIMA MO obvemy v
HepenKko CopepXar afeMeHTb!, KOTOpble He ABAAINTCA BaXHbIMA ANA MOeHTUhUKAaUMK coobLleHUA. BbiNo HAMOMHEHO, UTO AaHHbIi
sonpoc obcyxaanca Paboueln rpynnoit Ha ee OBafUATL BOCHMOIM CECCMM U UTO, KaK MU 3TOM YKasblBanock, YCTaHOBNEHWe
06A3aHHOCTM COXPAHATL BCE PEKBM3UTLI MepefaHHON MHOPMALIK, CBA3AHHBIE C COOBLLEHMEM faHHbIX, yCTaHaBMBaeT cTaHpapr,
KOTOPbiA NPEBOCXOAMT BONLLUMHCTBO CTAHAADTOB, HECTBYIOLLMX B OTHOLLIEHUN XPaHEHMA COOBLLeHWN Ha Gymare (A/CN.9/406,
NyHKT 69). Mo obLuemy MHeHmio, HEOBXOAMMO NPOBECTU YETKOE pasrpaHrueHe MeXay PEeKBUaVTaM1 NepeaaHHON HpOPMaLMK,
KOTOpbIe MMEIOT BaXHOE 3HaueHne OfA naeHTMdnkaumm coobiiieHns, U BeCbMa HEMHOTOUCTIEHHbIMY YNOMAHAEMBIMU B NYHKTE 2
PeKBU3MTaMN NepeaHHoN uHdbopMaLym (Hanpumep, NPOTOKoNamMu oBMeHa coobLLEHUAMM), KOTOpbIE HE NPE/ICTABMAIOT LIeHHOCTU
AOnA 3armMcu OaHHLIX U KOTOpLIe, Kak rpasuno, SymyT aBTOMaTUMECKM WCKAIoUaTbCA W3 nocTynaiowero coobluerma DO
MPUHMAIOLLIMM KOMIBIOTEPOM 10 TOro, Kak 3aruch faHHbix byaet obpabotaHa uHpopMaumoHHon cuctemoin agpecara.

267. [lpyroe samevare CBOOMAOCHL K TOMY, YTO B €O HblHELUHeN hopMynmpoeke MyHKT 1(C) MoXeT paccmaTpusaTtbCA Kak
HanaraioLmin 06A3aTensCTBo COXPaHATL MHAOPMALIMIO, KACAIOLLYIOCA MUHOCTM COCTABUTENA U apecaTa CooBUIeHUN [aHHbIX, a
TaKxe Oatel i BpEeMEHY Nepefaqin, Hesasncumo oT Toro, Bbifia Nk Takan nHdopMauma hakTUUecky rnepeaaHa cucTeMoN CBA3N Kak
4acTb PeKBN3VTOB NepefaHHouHbopMaumn. MpUBOAMMCH NMPUMEPL! CUCTEM CBAR3M, KOTOPbIE HE BKIIOHAIOT AaTY U BpeMA repenaum
B Ka4YeCTBe CTaHOaPTHLIX PEKBU3UTOB NepeaaHHoin uHdopmauyn. B 3Tol cBA3M yKa3biBanoch Ha HEOBXOOUMOCTb YETKO 3aABUTS,
UTO PeKBU3UTHI NepeaaHHon UHdbopMaLmKn, yKasaHHble B NyHKTe 1(c), npepHasHadeHsl B KayecTBe unmiocTpaLmMu Tex BUAOB
UHOPMALM, KOTOPbIE CRedyeT COXPaHATb, BCI TaKue 3NEMEHTHI ABAAIOTCA COCTABHOM YaCTHIO PEKBUSUTOB nepenaHHO
UHchOpMaLUNK, CBA3AHHLIX C coobuleHneM AaHHbIX. BblcKasbiBaslwme NPOTMBOMOAOXKHYIO TOUKY 3PEHWMA CCbINANMChb Ha TO, UTO
nepeuetib, COREPXKaLLUNCAB NyHKTe 1(C), cneflyeT paccMaTpuBaTh HE KaK UMCTOUNMIOCTPATUBHLIA, 8 KaK COOePXalUMii MUHUMAnbHbIe
Tpe6oBaHuA, KOTOPbIe AOMKHbI BbITb BLINONHEHS! ANA 0BECNeUeHUA NPUMEHEHVA MPOEKTa CTaTby 9. YKA3bIBANOCh, UTO B HEKOTOPbIX
IOPUCOMKLIMAX, B KOTOPbIX HA OCHOBaHWM 3aKoHa TpebyeTca ykasanMe AaTt Ha KOHTPaKTax, KpaiHe BaxHo obecrievuTs, UTobb!
PEKBIU3UTLI NepeaHHoN MHPOPMALIKM, KOTOPbIE [OMKHbI ObITh COXpaHEHbI B COOTBETCTBUY C MYHKTOM 1(C), BKAIOUANM UHOpMaLMIO,
Kacaloulyloca aathl 1 Bpemeny nepepawm. MeeHue 60MbLIMHCTBA CBOOMNOCH K TOMY, UTO HEe CNeAyeT NbITAThCA YCTaHOBUTL B
NYHKTe 1(C) TOUHbIA CTAHAAPT NMyTeM NepeuncneHMA oTAeNbHbIX ATEMEHTOB MHHOPMALIMM, KOTOPbIE HEOBXOAMMO COXPaHUTh.

268. Ele onHO 3aMeuaH1e CBOAMUAOCh K TOMY, UTO MYHKT 1{(C) MOXET HanaraTs pachnbiBuaThie 06A3aTenbCTBA, MOCKOMLKY pasnuumne
MEXDY PeKsusnTaMu nepenaHHon WHGHOPMaLMM v 3arMCAMU DaHHLIX MOXET BbiTh HEQOCTaTOYHO YeTKuM, CornacHo Apyromy
3aMeuaHUio, BLICKA3aHHOMY B CBA3M C TMYyHKTOM 2, yKasaHue Ha uHdopmaumio, KoTopaa "He rnocTymmna’ B COOTBETCTBYIOLLYIO
VHOPMALIMOHHYIO CUCTEMY, ABNAETCA HeLenecoobpasHbiM, NOCKONbKY KOHUENUMA “NoCTyrnexna" ABNAETCA HEUETKON U MOCKOMNLKY,
BO3MOXHO, TPyAHO Oy[eT npencTasuTh AOKa3aTenbeTBa HENOCTYIMNEHUA HPOPMALMU B UHOPMALMOHHYIO CUCTEMY.

269. YTobbl yuecTb HEKOTOPbIe UMW BCE U3 BLILLEYNOMARYTHIX 3aMeuaHuii, B KauecTBe 3aMeHbl NyHKTa 1(c) 6binn npeanoxeHs!
cnepylouwme TeKCTbl

1) "coxpaHaloTcA PeKBU3NTLI NepenaHHoN MHOPMALIMK, CBA3AHHbIE C COOBLLEHNEM AaHHbIX";

2) "coxpaHaIoTcA [cooTBETCTBYIOLIME] [CYLIECTBEHHbIE] PEKBU3UTLI NepegaHHON UHAOPMALWIM, CBA3AHHLIE C CooBLLIEHNeM
[aHHbLIX"; n

3) ‘"coxpaHaeTca nHgopMauma, Heobxoaumas AnA Toro, UTobbl YCTAHOBUTL MOPALOK Nepeaaun AaHHbIX.

Takan uHdbopMaLma BKAIoYaeT ykasaHie cocTaBuTensy afpecara (aapecaros) coobLueHna AaHHbIX, AaTy U BpeMA ero nepeaayn’.
danee ykasbisanoch, uto niobasa ccbinka Ha "COOTBETCTBYIOLME” MMM “CYLLECTBEHHbIE" PEKBU3NTL! MepedaHHon uHdopMaLmmn
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notpebyeT pasbACHEHNA MW B PYKOBOACTBE MO NPUHATIAIO TUINOBOro 3aKOHA, UMW B CHOCKE K MPOEKTY CTaTbi 9 3HaueHWA NOHATUI
‘cooTBeTCTRYIOWME" MAM "CyLLecTBeHHbIE" PeKBU3NTEI NepeparHoi WHdopMaumi. B kavecTse pasbAcHeHWA rpepnaranack
cnepyiowan hOpMynNpoBKa: "CYLLIECTBEHHbIE PEKBU3WUTLI NepefaHHoR MHGOPMaLIMM COCTOAT U3 MHOPMALIWKM, KaCaIOLLIeACH
naeH™MdbMKaUmMm cocTasuTena n agpecara (agpecaros) coobLUeHnA OaHHbX, a Takke AaThl U BpeMeHu ero nepepaun”. Mocne
obcyxpesma Komuceua nopyumna crieumanbHoil pefiakUMOHHON rpynne 3aHoBO ChOpMYnMpoBaTh NyHKT 1(¢) W nyHkT 2. Jta
cnewmansHan pe[akUMoHHas rpynna Npegnoxuna cnegyowmin TeKCT:

"C) COXpaHAeTCA TaKaa MHOPMALMA, eCriM TRKOBAA CYLLIECTBYET, KOTOPAA NO3BOMAET YCTAHOBATL MPOMCXOXAEHE COOBLLIeHNA
OaHHbIX, a TaKXe [aTy U BPeMA ero nepegaun 1 nprema.

2) O6A3aTeNbCTBO COXPAHATH OKYMEHTI, 3ArIMCH U MHOPMALIMIC B COOTBETCTBIM C MyHKTOM 1 HE PacrpoCTPaHAETCA Ha

106YI0 UHDOPMALMIO, 8AMHCTBEHHAA LieMb KOTOPOA COCTOMT B TOM, UTOBb! CLENaTh BOMOXHLIM Nepefaqy unv nonyueH1e
BaHHoro coobLeHna".

Mocne obcyxpeHua Komucena npuHAna ato npeanoxexue.
[yHKT 3

270. Komucena couna cogepxanne nyHkra 3 B LENOM npuemnemsiM. B Lenax ynyutieHns hopMynuposkn 6bino JOCTUMHYTO

cornac1e B OTHOLUEHU TOTO, YTO CNOBA “BbiLLIEYKA3aHHbIX YCIOBUIA" JOMXHbI BbiTb 3aMeHeHb! MPAMON CChINKON Ha MoANYHKTLI (a),
(b) 1 (c) nyHkTa 1.

MMABA ili. MEPEQAYA COOBLLIEHWUA QAHHbIX

Cratba 10. UameneHne No [OroBOPEHHOCTY

271. Komvcena paccmoTpena cnefylownii TEKCT NPOeKTa CTatbi:

"B OTHOLUEHUAX MeXAY CTOPOHAMM, YYaCTBYIOLLIMMI B MOLrOTOBKE, XpaHeHWH, Nepeaavie, nonyueHnn unn o obpaboTke
COOBLLIEHNA [aHHbBIX, 8C HE NPeOyCMOTPEHOUHOE, NONOXEHUA HACTOALLIE TNaBbl MOrYT GbiTb U3MEHEHbI M0 1OrOBOPEeHHOCTN".

272. Bbickasbleanach TOUKA 3pEHWA, COrnacHo KOTOPO Chepy NPUMEHEHUA NPUHLIANG 2BTOHOMUN CTOPOH, U3MOXEHHOTO B MPOeKTe
cratbyu 10, He cnegyeT orparvuveath NvLlb FNasoit l1l; oH JoNXeH NPUMEHATLCA MO OTHOLIEHUIO KO BCEMY TUMOBOMY 3aKOoHy. B
NOAAEPXKY 3TON TOUKN 3PeHA YKa3blBanoch Ha TO, UTO OrpaHuueHne cchepbl aBTOHOMUM CTOPOH B KOMMEPUYECKMX CBA3AX MOXET
paccMmaTpuBaTLCAKaK Mepa, co3faiotLias NPenAaTCTBUA ANATOProBAU, UTO OrPaHUUMT NPUEMIEMOCTL TUMOBOTO 3aKOHA. YKa3ablBanoch,
YTO @OMHCTBEHHbIE CYLLIECTBYIOLLME OrPaHnYeHs aBTOHOMA CTOPOHB! B KOMMEPUECKOH cBNacTv MOryT COflepXaTbCA B MMMEePaTUBHbIX
HOpMax CTaTyTHOrO Mpasa, KOTOpblie B LIENOM OCHOBBIBAIOTCA Ha CooBpaxeHUAX NyBAMUYHOro NopRaKa, u B NpUHUMME YacTHOro
XapakTepa [orosopa, corflacHo KOTOpOMY corfalleHne, 3aknioueHHoe MexXfly CTOpoHamy, He OOMKHO 3aTpammearb Npas v
obAsaHHOCTe TpeTbux cropoH. [peanaranocsk, UTobLl NONOXEHWE, aHANOMUYHOE MO COAEPXaHUIO NPoeKTy ctaTtey 10, 6bino
BKAIOUEHO B rnary | M pacilLMpeHo C LIensio oXBaTa Bcew cepbl SENCTBAR TUIMOBOFO 3aKoHa. Kpome Toro, 8 CyLLLECTBYIOLUMA TeKCT
cnepgosano 6bl nobasnTL BTOPOW MYHKT, KOTOPbIA MOr bl HbiTb CchOpMyNUPOBaH credylouwmmM obpasoMm: ‘“corfalleHue mexay
CTOpPOHaMu He 3aTparvMBaer rpas 1 06a3aTensCTe TPETLUX CTOPOH'.

273. B oTBeT Ha 3TO MPeANoXeHUe yKasbiBanoch, YTO NPoeKT cTatky 10 He NpeAHasHaveH ANA orpaHUYeHUA cdepbl aBTOHOMUN
CTOPOH B KOMMEpUYEeCKUX OTHollenuAxX. B npoekre ctathi 10 He NpeAycMaTpuBaeTcs BO3MOXHOCTM OTXOHA Ha OCHOBAHUM
FOroBOPEHHOCTN OT HOPM, COOEePXawmxcA B rnase i1, No npuumHam, yxe nM3noXexHbIM B pamkax obcyXaeHra npoekTa cratbu 5
(cM. NyHKTbI 234 1 235 Bbille), B XOfe KOTOPOrO YKasblBanocb, UYTO nonoxervua rnassi Il MOXHO B onpepeneHHOM CMbIChe
paccMmaTpUBaTh Kak CBO L UCKMIOYEHNIN U3 0BLLENPU3HAHHBIX HOPM, KacaloLMXcA hOopMbl IOpUaMMECcKH OeUCTBUTENbHbIX caenok. Mpu
3TOM YKa3bIBanocCh, YTO TakWe CAOXMBLUMECA HOPMBI 0ObIMHO ABAAIOTCA UMNEPATUBHbIMKA, MOCKOMNbKY OHM, KaK NPaBuno, oTpaxaioT
petuenHna nybnuuroro rnopaaka. be3oroeopoHoe 3ansneHe o cBoboe CTOPOH OTCTYNATL OT NOMOXEHUN TUMNOBOIO 3aKOHa MOXET
BbITh OLLMBOUHO UCTOMKOBAHO KaK paspeLualowiee CTopoHaM NocCPeCcTBoM 0TKasa OT NPUMEHEHWA MONOXEHUN TUMOBOTO 3aKoHa
OTCTYNaTh OT UMMNEPATUBHBIX HOPM, MPUHATLIX NO coobpaxeHnamM nyBnMuHoro nopanka. YKasbiBanoch, UTo Mo KpaiHeid mepe B
OTHOLLIEHMM MOMOXEHWIA, COpEepPXaLLMXca B rnase ||, NPoeKT TMIMOBOro 3aKoHa CcreayeT PaccMaTpriBaTb Kak yCTaHaBNMBAIOWMI
MUHMManbHoe NpueMnemoe TpeGoBaHue B OTHOWIEHWM chopmMbl. Ta Touka 3peHuA Bbina B LenoM nopaepxaHa Komucenein, v
cofiepxaHue npoekrta ctaTbv 10 6bINO COUTEHO B LIENOM rpuemnemMbim.

274. O@HaKO, M0 MHEHMIO MHOMMX, TOT hakT, 4TO OrpaHMueHHan cgepa NpMeHeHna NpoexTa cratbi 10 no3sonAeT oTcTynath OT
NONOXEeHWi TUMOBOrO 3aKOHa NWLLIL B pamkax rnass! {H, He gomxeH BbiTb HerpaBMNbHO UCTONKOBAH Kak orpaHuumsaioLLmin ceobogy
[10roBOpa B TeX CriyHanx, KOrfa OHa MOXET NpU3HaBaTbCA MPUMEHUMBIMA HOPMaMU BHYTPUFOCYAapCTBerHOro npasa. B kavectse
npUMEpPa YKa3bIBANoch, YTO 80 MHOMMX CTPaHaX 3akpenneHHbie B KOHTPaKTe AOroBOPEHHOCTH, KacaioLLMeCcA hopMbl KOMMEPUYECKMX
COenoK, KaK Npaenno, paccMaTpUBalOTCA [eCTBUTENLHBIMA B OTHOLLIEHWAX MEXAY CTOPOHamMU. B HEKOTOPLIX CTPaHax 3aKpenneHHbie
BKOHTPAKTE [BOTOBOPEHHOCTH, KACAIOLLMECH BOMYCTUMOCTU CUMbI JOKA3ATeNLCTBIUNN TOr0, UTO MOXET PAacCMaTPUBATLCA BKAYUECTBE
MOAMMHHOMO AOKYMEHTA, TaKXe PaccMaTpUBaioTCA 06A3aTeNbHbIMA B OTHOLLIEHUAX MEXGY CTopoHamu. [inA Toro utobel coBepLUeHHO
UETKO YKa3aTh, UTO TUMOBOI 3aKOH He NpecnenyeT Lien orpaHuunT, ceoboly JOroeopa CTOPOH, MPU3HABaeMoro B COOTBETCTEUM
€ NPUMEHUMBIMIA HOPMAaMUW BHYTPMIOCY AapCTBeHHOro npasa bbila AOCTUIHyTa 06LLan FJoroBOPEHHOCTb O TOM, UTO K CYLLIECTBYIOLLEMY
TeKcTy npoekta cTathu 10 cnefyeT [obasuTb BTOPOA MyHKT. UTO KacaeTcAa TeKCTa HOBOrO MyHKTa 2, TO Npepfaranock
cchopMynupoBaTh ero cnegylowm obpasom:
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*2) HacroAllan cTaTba He NpegHasHaveHa AnA PerynupoBaHnA Kakoro-nbo npasa unv oBA3aTensCTea, KOTOPHIe MOryT
BO3HUKHYTb Ha OCHOBE APYrUX rfias HacToALLEro 3aKoHa UMk B cuny APYIMX MPUMEHUMBIX HOPM Mpasa’.

XoTA 3T0 NpennoxeHue Moyunno aHauMTenbHyIo NOAAePXKY, Gbiio COUTEHO LienecoobpasHbiM M36eraTs CobIAKM Ha “apyrvie
MPUMEHNMbIE HOPMbI NPABA", MOCKONBKY 3TO MOXET GbiITb HENPaBUNLHO UCTONKOBAHO KaK NOMBITKA YCTaHOBNTE KONAN3UOHHYIO HOPMY.
Nocne obcyxpeHna Komucena npurana cnepytoLLyio hbopMynnmposky: *ryHKT 1 He 3aTpamBaeT HUKakoe Npaso, KOTOPOEe MOXEeT
CyLLeCTBOBATS, Ha U3MeHeHne No AOroBOPeHHOCTH MOBON HOpMb! Npasa, ynoMAHyToi B rnase I1" - u mocTaHosuna, yto Apyre
acnekTbl paccmatpueaeMoin npobnemsl MoryT Gbime oBcyXaeHsl B pankHeem.

Cratba 11. Atpubyuus coobuieHnit aaHHbIX

275. Komucena paccmoTpena crepylowmii TeKCT npoekTa ctatei 11, opobpeHHbiit PaGoueit rpynnoit:

"1) B oTHOLLEHMAX MeXdy COCTaBUTeNeM 1 afpecaToM COOBLIeHUE AaHHbIX CUMTAETCA COOBLLEHNEM faHHbIX COCTaBUTenA,
€cnm oHo 6bIN0 NepenaHo CoCTaBUTENEM UMW UHBIM fIMLIOM, KOTOPOE MMENO NOAHOMOUMA AeHCTBOBATL OT UMEHW COCTaBUTENA
B OTHOLLIEHWUM 3TOTO COOBLLEHNA AaHHbIX.

2) BorTHoOLWeHMAX MeXAay COCTaBUTENEM 1 aiPECaTOM COOBLUEHIE fiaHHbIX NONAraeTeA COOBLIEHUEM [aHHLIX COCTaBUTENA,
ecnv agpecar, AoMKHbIM 06pa3om NpuMeHVe NpoueAYypY, NpefBapuTensHO 00BPEHHYI0 COCTaBUTENEM, YCTAHOBUN, UTO 3TO
coobLlerme naHHbIX BbIN0 COOBLLEHUEM [aHHbIX COCTARUTENS.

3) B cniyuae, korga nyHKTs 1 1 2 He NPUMEHAIOTCS, CoOBLLIEHUe ZaHHbIX [cumraeTcn] [nonaraeTca) coobLueHremM AaHHbIX
COCTaBUTENA, ecnu;

a) coobuieHne AaHHbIX, noMnyyeHHoe appecaTtoM, ABUMOCH PE3YNbTATOM LEeNCTBUI NULa, OTHOLLEeHUA KOTOpOro ¢
cocTasuTenem unu ¢ niobbiM areHToM cocrasuTens Aank Takomy 1y BO3MOXHOCTb NOMY4YATb LOCTYRN K METoAy,
nucnonk3yemoMy cocrasutenem [Ana ngeHTvdukaumm 6006L1.leHI4I;1 AaHHbIX Kak CBOMX COBCTBEHHBIX; Mnu

b)  appecar ycraHosun, Uto coobleH1e AaHHbIX GbIN0 COOBLLEHNEM [aHHbIX COCTABUTENA NPt MOMOLLM METORE, KOTOpbil
ABnAeTcA 060CHOBaHHLIM NPU AaHHbLIX 06CTOATENLCTBAX.

OpnHako NOANYHKTH (a) 1 (b) He NPUMEHAIOTCA, ecvt afpecarty Gbino U3BECTHO UMK AOMKHO BbINO BbITh U3BECTHO O TOM, UTO
coobiLieHre AarHbIX He ABNANOCH COOBLLIEHVEM AaHHbIX COCTABUTENSA, €c Bbl OH NPOABUN Pa3yMHYIO OCMOTPUTERLHOCTS UMW
ucnonb3osan MoGYIo CornacoBaHHyIo NPoLEAYPY.

4) B cnyuae, kora coobLieHe faHHbIX CUUTABTCA UMM MonaraeTesa coobLIEHNEeM OaHHbIX COCTABUTENA B COOTBETCTBUM C
HaCTOALLIEN CTATbEN, COfepXaHre COOBLUEHUA fiaHHbIX NONAraeTca CoOepXaHNem B TaKOM BUAIE, B KAKOM OHO BLINO rofyueHo
agpecatom. OfHako B cnyvae, Koraa nepepaya MPUBOANT K oLLMBKe B COAEPXaHM COOBLLEHNA AaHHBIX UMM K OLLMGOMHOMY
BOCMPON3BEAEeHNIO0 cOOBLLIEHMA AaHHBIX, COflePXaH1e CoobLIEHNA [aHHbIX He fONAaraeTca CoflepXaH1em B TOM BUAE, B KAKOM
oHo 6bino nony4yeHo afpecaToM, B TOWM Mepe, B KOTOPOit cooblieHne AaHHbIX BbiN0 OWMBOUYHbIM, ecan apgpecarty 6bino
13BECTHO 06 370N OLWMEKe MMy 3Ta owmMbKa cTana Bbl OUEeBNGHOM, ecny Bbl agpecaT NPoRBNN PasyMHYIO OCMOTPUTENLHOCTL
unyMenonk3oBan Mobyio ApYrylo CornacosaHKyio NpoLiedypy ANA YCTAHOBNEHUA HANMUMA KaKNX-MiMBo OLLMGOK Npy Nepegave.

5) Ecm, kaK cunTaeTca vunu nonaraetcs, cooblueHne AAHHLIX ABNAETCA COOBLLEHMEM AaHHbLIX COCTaBATens, Mobble
AanbHellime NpasoBble MOCNEACTBUS ONPeAensioTCA KA OCHOBAHWM HACTOALLEro 3aKoHa 1 APYroro MpUMEHMMOro npasa’.

276. BBy MHOrOUMCIEHHbIX 3ameyarhit, KoTopbie Gbinv CAeRaHbl NPaBUTENECTBAMY BUX KOMMEHTAPUAX MO NPOEKTY CTaThh 11 (CM.
A/CN.9/409 1 Add. 1, 3 v 4), pap neneraumit NPeCTaBUMM COBMECTHOE NPeANOXeHUe B OTHOLUEHUM NEePEeCcMOTPEHHOro NPoeKTa
cratey 11. KoMucens NocTaHoBUNa paccMOTPETh B KAUECTBE OCHOBLI ANA 0BCYXAEHNA CneayloLLmil NepecMOTPEHHbI TeKCT:

"1} CoobLyeHne [aHHbIX cUMTaeTcA coobLLeHreM AaHHbIX COCTABUTENA, ECAM OHO BbINO nepedaHoO caMmm cocrasuTeneMm.

2) B oTHoweHnAx Mexay COCTaBUTenem 1 afpecaTom coobueHe faHHLIX CUMTaeTca CoOBLIEHNEM AaHHbIX COCTABUTENSA,
€cnn oHo BbINc NepefiaHo NULIOM, KOTOPOE MMENO MONHOMOYMA feCTBOBATL OT UMEHW COCTARUTENS B OTHOLLEHUU 3TOro
coobuieHna naHHbIX.

3) B oTHoweHMAX Mex[ly cocTaBATeNeM 1 afpecaToM afpecaT MMeeT NPaBo CuMTaTh, UTO COOBLLEHUe [aHHbIX ABNAETCA
coobuiermem OaHHbIX COCTaBUTESA, U OENCTBOBATL HA OCHOBE 3TOr0 NPENONOXEeHNA, ecnv:

a) AnA Toro uTobbl YCTAHOBWTb, YTO COOBLLEHWE OaHHbIX ABMASTCA cooblueHnem faHHbIX cocTaBuTens, aapecar
AOMXHLIM 0Bpa3oM NpuMeHun 4NA 3ToW Lenu nNpoueaypy, Kotopas bina:

i}  nNpensapuTenbHO COFNacoBaHa C COCTABUTENEM; WNn
iy pasymHoin B faHHbLIX 0BCTOATENLCTBAX; MM

b) coofuleHne paHHbIX, NONyYeHHOE aapPECcaToM, ABWMOCL Pe3ynbTaToM OEeNCTBUA AMLA, OTHOLLEHWA KOTOPOro ¢
cocTaBuTenem uaM ¢ MobbiM areHToM COCTaBUTenA [anu TakoMy fMUy BO3MOXHOCTb MOMyuATs fOCTYN K MeToay,
UCMONb3yeMoMy cocTasuTenem O MaeHTUUKaLIMN cooBLLEeHNA farHbIX Kak COBCTBEHHDIX.

TR
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4) TIyHKT 3 He NpUMeHAeTCA:

a) nocne rnofy4eHnA afpecaTom pasymHOro yseJOMNeHNA COCTaBUTENA O TOM, UTO coobileHne faHHbIX He ABNAETCA
coobLeHrem AaHHbIX coCTaBuTenA; unmm

b) B cnyyanx, npegycMOTPeHHbIX B NyHKTE 3(a)(ii} nmu 3(b) - B nioBoit MOMeHT, Koraa agpecaTy CTano U3BeCTHO UMM,
ecniv Bbl OH NPOABUN Pa3YMHYIO OCMOTPUTESNbHOCTL WM UCNOMNbL30BaN MOGYIO COrnacoBaHHYI0 NPOLIEAYPY, AOMKHO BLINo cTaTh
M3BECTHO O TOM, UTO COOBLLIEHNE AaHHBIX HE ABRAMNOCH COOBLUEHNEM AaHHbIX COCTABUTENA.

5) B cnyuae, korga coobLuenne [anHbIX ABNAETCA coobLUeHem AaHHbIX COCTABUTENs UMk cunTaeTen coobLLeHeM AaHHbIX
COCTaBuTeNA, Un Korpa appecaT VIMEeT npaso [elicTBOBaTh Ha OCHOBE 3JTOro NPeanonoXeHUA, B OTHOLLGHUAX MEeXRY
coctasuTenem U apgpecaTtoM agpecart uMeeT NPaBo cUATaTL cofepxaHue rnonyyeHHoro coobuieHun OaHHbIX TakuM, Kakum
cocTasuTenb Hamepesanca ero nepefars, U AeUCTBOBATbL HA OCHOBE 3TOrO npegnonoxexHnA.

6) [yHKT 5 HUKOrAa He NMpUMeHASTCA, ecni aapecar:
a) 6bin yBegoOMNEH COCTaBUTENEM UMM 3HAN, YTO B MPOLIecce Nepenaumn Heinv OOMYLIEHb! Kakue-nmbo owmbKk; W

b) nomkeH 6bin 3HaTL 0 Nio6OI Takok OLLMGKE, ecn Gbl OH NPOABMN PA3YMHYIO OCMOTPUTENLHOCTL UM UCNONb30BAN
nobyio cornacosaqHyio NpoLeAypy ANA YCTAHOBNEHUA HANWYMA Kakux-MBo oWwMBOoK Npu nepepave.

7) Kaxpoe coobuieHme AaHHbIX, NONyYeHHOe afpecaToM, MOXET CUMTATLCA OTAENbHbIM COOBLIEHWEM AaHHbBIX, €CMN OHO He
NOBTOPAET cofepXaHne APYroro coobuieHNA AaHHbLIX U aapecaty 6bino W3BECTHO UMK, €CAW Bbl OH NPOABUN PasyMHYIO
OCMOTPUTENLHOCTLUAN KCMOMNb30BAN MOBYIO COrNAcoBaHHYIO MPOLLEaYPY, HONKHO 660 BbITb M3BECTHO O TOM, UTO 3TOT OBTOP
6bin BOCMpPOM3BEAEHUEM, @ He Nepefiauei OTAENbHOrO COOBLLEHUA [aHHbIX.

8) [Mobule panbHenwve NpaBoBble MOCMEACTEMA COODLLEHNA OaHHblX OMPEAensioTCA B COOTBETCTBUM C MONOXEHUAMUA
HacToAllero 3akoHa 1 nNioboro Apyroro NpUMeHNMoro rpasa”.

Obume 3amevaHns

277. BoTHoweHWm npoekTa ctathk 11 8 Uenom Geinn BeicKasaHbt pasnnuHbie 3amevaqna. OfHo 3ameyaHne CBOAMNOCH K TOMY, UTO
cofiepXallueca BpoekTe cTaThu 11 nonoxeHs HeonpasaaHHo croxHe!. [pyroe 3aMeuaHue Kacanoch Toro, UTo NPOEKT CTaThi 11
HeonpasAaHHo OTXOOUT OT TPAAUUMOHHBIX NPUHLIMIMOB [Or0BOPHOTO NPaga, KacaloLIMXCA, B YACTHOCTU, BO3MOXHOCTY HarnpasneHns
cocTasvTenem oLmbouHoro coobLLieHna yBeoMAeHUA appecaTy o6 oLumMbKe v aHHYNMpoBaHnA oLMBouHoro coobiuierus. Ewe opgHo
3amevaHue Kacafoch TOro, UTO HEKOTOPbIE MOMOXEHNA NPoeKTa cTaTbkt 11, Hanpumep NyHKTbI 3 U 5-7, MOTYT BrOMHE NPUMEHATLCH
K 3MeKTPOHHbIM COOBLUEHMAM, HO He ByRyT MMeTb CMbICNa B OTHOLWLEHUA cOOBLLEHM, KOTOPLIe riepefarsl B BiAe TenerpamMmsl,

TeneKkca 1 Tenecakca N KOTOpble Takxe BKMIOYEHbI B Chepy MPUMEHeHWA MPOeKTa TMROBOFO 3aKOHA B CUMY orpegeneHna
coobluervs faHHbiX, COQepXaLLerocs B NpoekTe craTeu 2.

278. B oTBeT Ha 3TV 3aMeYaHNA YKa3blBanoch, YTo, XOTA CBOA, MOMOXEHUHA, ChOpMYIMPOBaHHbIX B NPOEKTe CTaThk 11, Ha Nnepesi
B3NAQ KAXETCAHECKOMbKO CAOXHLIM, OH HeOOX0aMM BBUAY He[10CTaTKA 3aKOHOZATEbHBIX HOPM, PerypyoLLMX BONPOCHI, KOTOpbIe
BO3HWKAIOT B CBA3M C WUCMONb30BaHWEM 3NEKTPOHHbIX CPEACTB CBA3W, a TakXe BBMOY HeonpeneneHHocTH, obycnoeneHHon
OTCYTCTBMEM €AVHBIX TEXHUHECKMX U aAMUHNCTPATUBHBIX PaMOK, NoAoGHbIX TeM, KOTopbie 0BECMEeUMBAIOTCA NOYTOBOM cnyxBol B
CBA3N C COOBLLeHMAMM C NpuMeHerrem Bymari. YKasblBanoch TakXe, YTo TUMOBOM 3aKOH He NpepHasHaueH ANA 0TXofa oT
CYLUIECTBYIOLUMX HOPM [0rOBOPHOTO Npasa. [poekT ctatbk 11 NpegHasHaveH He ANA NPUMEHEHUA B OTHOLLIEHN OCHOBHOW CHEMKN,
B CBA3W C KOTOPOI MOFYT NepeiaBaThcA COOBLLIEHNA AaHHbIX, B YACTHOCTHU, B OTHOLUEHMM BOMPOCOB COCTABNEHMA [IOrOBOPa MM
ocbopmMneHina nioboin apyroi caenku, a AnA Toro YTobbl perynpoBaTh BOMPOCh!, CBA3aHHbIE ¢ NPaBosoi 3chheKTUBHOCTHIO MPOLIECCa
CBA3UN. UYTO KacaeTtca NPUMEHEHUA BCeX NOMOXEHU TUMOBOrO 3aKOHAa B PaBHON Mepe U K TenerpaMmam, Tenedakcam U Tenekcam,
TO, MO MHEHMWIO MHOTUX, ITOT BOMNPOC, BO3MOXHO, crefyeT 06cyanuTs AONONHATENBHO B KOHTEKCTE PACCMOTPEHNA MPOeKTa CTaThm 2,

Hoeble nyHkTbl 1 1 2

279. OTMeuanocs, YTo HOBLIE NYHKTbE 1 M 2 OCHOBLIBAIOTCA Ha NYHKTE 1 NpoekTa cTaTthy 11, ogoBpeHHoro Paboueir rpynnioi Ha ee
ABaguaTth BOCLMOW ceccun. bBbino BoipaxeHo oraceHve B OTHOLIEHUM TOTO, 4YTO B nyHkTe 1 mybnmpyeTca chopMynupoBKa
onpenenexHyA TepmMuHa "coctasuTens", copepXawieroca B npoekTe crathi 2. F1o3TomMy 6610 NPEanoXeHo NCKAIUUTL MYHKT 1. 3T10
ripeanoxXeHne He Nonyuwno poctatouron nopaepxkv. Mo obuieMy MHeHWIO, NYHKT 1 noneseH, NOCKOMbKY B HeM vu3naraeTca
NPUHUMM, COrNAcHO KOTOPOMY COCTABUTENb ABNAETCA CBA3AHHLIM COODLUEHMEM HaHHbIX, eCni OH JeUCTBUTENLHO OTNPABUN 3TO
coobuerme. Mocne obeyxperna Komueena couna cogepxarne HOBbIX MYHKTOB 1 M 2 B LLenom NpueMnembiM,

Hosbit NyHKT 3

280. OTmeuanock, 4To MyHKT 3 OCHOBbLIBAETCA Ha NMyHKTax 2 1 3 nNpoekTa cTaten 11, koTople Bbinn 0a06peHsl Pabouen rpynnon
Ha ee AsafLaTh BOCbMOI CECCUM M KacaeTCA CUTyaLuii Tpex BURO0B, KOTAa anpecar MOXeT NofaraThCA Ha coobilieHne AaHHbIX Kak
cooblLLieHne cocTasuTens; BO-TMEPBbIX, CUTYaLMA, B KOTOPbLIX agpecaT [QoMkHbIM 06pasom npuMeHnn npouegypy YOoCTOBEpeHnA
MOQMAMHHOCTU, paHee CornacoBaHHYIO C COCTaRUTENeM; BO-BTOPbIX, CUTYaUMI, B KOTOPbLIX afpecaT [OMKHbIM 06pa3oM MpuMeHnsn
npoueaypy, KoTopaAa ABNAETCA PA3yMHON B [aHHbix 0BCTOATENLCTBAX, W, B-TPETHUX, CUTYALMIA, B KOTOPbIX coobiiieHe SaHHbIX
ABMMOCL Pe3ynbTaToM AENCTBUAA fWLA, KOTOPOe B CWUMly ero OTHOLLEeHUA C COCTaBuTenem umeeT HOCTYN K UCMoMb3yembiM
cocTaBuTeneM NpoLeypam yaoCcToBepeHns NoanvHHOCTH.
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BeogHaa dopmynupoeka

281. bbin NOAHAT BONPOC O PasnuuMu MEXAY CroBamn "MMeeT npaso CuMTaTh', KOTOpble COAePXATCA 8 BBOAHOW (hopMynupoBKe
HOBOTO MyHKTa 3, 1 CNOBOM "CUMTaETCA", KOTOPOE NCTIONL30BANOCH B NPeMbIGYLUMX BAPUAHTAX COOTBETCTBYIOLMX NYHKTOB NPoeKTa
ctatbu 11. B OTBET yKa3bIBANOCH, UTO PA3nuMe COCTOMT B TOM CPOKE, B TEUEHME KOTOPOro 3TO MPEAnonoXeHne MOXeT CUMTaTLCA
pencTeylowM. Ecnm cnoso "cunTaeTcA” noapasyMeBaeT npedronoxexue 6e3 Kakoro-nmbo orpaHnueHna cpoka AencTenA, TO LIefb
CNOB "vMeeT rMpaso cunUTaTh", PACCMaTPUBAEMbIX B COUETAHUM C MYHKTOM 4, COCTOMT B TOM, UTOBb! yKasaTk, UTO afpecar MoXeT
DencTBOBaTL HA OCHOBE NPEAMONOXEHUA O TOM, UTO COOBLLIEHME AaHHbLIX ABMASTCA COOGLLEHMEM OaHHbIX COCTABUTENA, O MOMEHTa
nonyYeHnA OT COCTaBWTENA YBEAOMNEHNA O TOM, UTO Takoe CooblueHne He ABNAETCA COOBLLEeHMEM COCTABMTENA, UK [0 TOro
MOMEHTa, Korga oH y3aHan nn gonxeH 6ein 661 y3HaTth, UuTo faxHoe cooblueHne AaHHbIX He ABNAETCA coobLLeHNeM cocTasuTens.

MoanyHkT (a)

282, Bbino BHICKA3aHO HECKOMbKO 3aMeuyaHWid B OTHOWEHWM noanyHKTa (a)(i). OnHO 3ameuanve Kacanock TOro, uTO, C
MPUHUMNNANGLHON TOUKM 3peHnA, 6bino 6k HeLlenecoobpasHo NpeaycMaTpUBaTL HA OCHOBAHWM MOMAOXEHUA O pacripeaeneHuy pucka,
cofepxalleroca B NyHKTe 3, 4To appecart UMEeEeT NpPaso cuMTaTh, UTO coobuleHne AaHHLIX ABNAETCA COOBLLEeHMeM [aHHBIX
cocrasuTens, faxe ecni npeanonaraemb!ii COCTaBUTENb, BO3MOXHO, HAKOrRA He OTNPABNAN 3TO co0BLLIEHNEe, KaK 3TO MOXEeT UMeTb
MECTo, Hanpumep, B cryyae MolleHHudecTsa. Eille oMo 3aMeuaHme Kacanoch TOro, 4to NOANYHKT (a)(ii) NPUBHOCUT HEKOTOPbIi
3MEMEHT HeonpeaeneHHOCTM 1 BosnaraeT TAXenoe 6pema fokasbiBaHuA Ha afipecara, KOTOPbI RONXeH QOKA3aTb, Kakne NencTena
ABMAMUCH "pasyMHLIMM B laHHbIX obcToATenbcTBax". Elle 04HO 3aMeyaHune B OTHOLWeHWM noanyHkTa (a)(ii) ceoamnock K Tomy, 4to
B 3TOM MOAMNYHKTE HEA0CTATOUHO NOAYEPKMBAETCA, UTO BO BCEX CMy4YanAX OCHOBOW OTBETCTBEHHOCTM COCTABUTENA ABNAIOTCA €ro
OTHOLLIEHWA ¢ agpecaToM. Eille ofiHO 3aMevaHne, BbICKa3aHHoe B CBA3W C NOAMNYHKTOM (a)(ii), cBOAUNOCh K TOMY, UTO 3TOT MYHKT
He byner uMeTb cMbICa B CNyYae UCTIONb3OBAHUA TAKUX CPeLICTB Nepedaqum coobLUeHU, KaK TenerpamMma unu Tenekc. S

283. BbiMM BHeceHb! pasnuukbie NPehnoXeHuA ANA Toro, utobbl yuecTb 3TM 3ameqaHnA. B COOTBETCTBUM € OFHWM M3 HWX T
npeganaranocs UCKNoUATL NoanyHKT (a)(ii). CornacHo OpyroMy NPegnoxeHuio B KoHUe noanyHkTa (a)(ii) Heobxoaumo nobasuTs
hopMyNPOBKY NPUMEPHO CNEAYIOLLIEro CopepXarvA: “NpUHMMan B0 BHUMaHWE OTHOLLEHWUA MeXLy cocTaBuTeneM u agpecaTom”,
YkasblBanoch Takxe Ha LienecoobpasHocTL 3aMeHs noanyHKTa (a)(ii) nonoxerneM, 8 KOTOpPoM M3naranucs 6ui 06CTOATENLCTRA, MPK
KOTOpbIX Npeanonaraembiii cocTasuess Mor Gbi ONPOBEPrHYTL NPEQMONOXeHWe O TOM, UTO OH HaNPaBus yKasaHHoe coobLLeHmre
BaHHbiX. XoTAHekoTopaanoanepxxa bbina BuipaxeHa NpeanoxeHnio o6 ucknioueHni nognyHKTa (a)(ii), AocTaTouHoR NogaepXKu
HV O[JHO 13 ITUX NPEeAINOXeHn He Nonyurrno. Beino BbickasaHo MHeHMe, YT MOANYHKT (&)(ii) ABNAETCA NoNeaHbiM, MOCKOMLKY B HEM
paccMaTpuBaIOTCA CUTyaLmMK, BO3HuKatotme npu oTkpbitom 34U, koraa obMeH coobiueHuAMU AaHHbLIX NPOM3BOAUTCA B OTCYTCTEUE
cornailenna o6 obmene coobulermamn. Kpome Toro, yxassiBanoch, YTO Ceblka Ha "06cTosTenscTea” npeacrasnser coboi
NOCTaTOMHOE yKas3aHue Ha OTHOWEHUA MeXAY COCTABUTENeM U afpecaToMm.

DoanyHkT (b)

284. Komvcena couna cogepxaHve nognyHkTa (b) B Uenom npuemnemsiM.

285. lNocne obecyxpenna Kommneena opobpuna copepxaHue HOBOro NyHkTa 3. OpHako 6bio gocturHyTo obliee cornacue B 1
OTHOLLIEHWUN TOTO, UTO, BO3MOXHO, NoTpebyeTca BHOBL 0BCYANTL NOANYHKT (a)(ii) B KOHTEKCTE pacCcMOTPeHNA MpoeKTa cTaToh 2.

Hosbilt nyHKT 4
MoanyHkT (a)

286. bbin0 BLICKA3AHO HECKONbKO 3aMevaHuii B OTHOLWeHWM nopnyHkTa (a). OOHO 3ameuaHue Kacanock TOro, uTo
HerpefHaMepeHHLIM MOCReACTBUEM YBEIOMIGHUA, MONYUSHHONO B COOTBETCTBIM C NOAMYHKTOM (), MOXET SBUTLCA OCBOBOXASHNE
cocTaBuTens oT NocneacTeUi HanPaBneHMA COOBLLEHUA OaHHbIX, MMeloLLee 06paTHYIO cuily He3aBUCMMO OT TOr0, NPeanNPUHAN N
appecar kakue-nmbo OeincTera Ha OCHOBE NPEANONOXeHWA, UTO cooBLLeHMe AaHHbIX ABNANOCHL coobLueHnem cocTasuTenn. [pyroe
3ameuaHuMe CBOQMNOCH K TOMY, UTO MOANYHKT (a) MOXET WCTONKOBLIBATLCA KaK MAaloWuil cocTaeuTenio npaso waberaTb
OTBETCTBEHHOCTV B CBA3W C HanpaBfeHWeM COOOLIEHUA [aHHbIX MOCPEACTBOM YBELOMMEHWA ajpecara B COOTBETCTBUUA C
noanyHKTOM (a) B TOM criyyae, Korfa cooblleHne ganHbix daktiiecky Hbino HanpaeneHo cocTasuTenedM n appecaT QOMKHbIM
o6pazoM MprMeHrnl COrNacoBaHHbie VN pasyMHbie NPoLEdyps! YOOCTOBEPeHNA MoQNMHHOCTU. oaTomy 6bino MpegnoxeHo
MCKMIOUMTb NOZMNYHKT (a) U B MPOTUBHOM CNYYae BKAIOUUTH B KOHLIE AAAHHOr0 NOANYHKTa hopMYNMPOBKY NPUMEPHO CneayIoLLero !
copepXanna: "ecmy afipecar He NPeaCcTaBuT [oKasaTenscTsa Toro, uto cooblileHne faHHbIX Bbino HanpasneHo cocTasuTenem”.
B 0TBET Ha 3TO yKa3biBANOCH, YTO B NyHKTE 4 HE CTABUTCA LieNb NPeayCMOTPeTh, UTO MoNyYeHne YBeOoMIeHUA B COOTBETCTBUM C
MOANYHKTOM (@) MOXET PETPOaKTUBHO aHHYNMpoBaTh NepeoHavansHoe coobiyeHre. ObLee MHeHne CBOOUMOChH K TOMY, YTO B
nognyHKTe (a) JOCTATOUHO UETKO YKa3bIBAETCA, UTO COCTABUTENL 0CBOBOXAAETCA OT OTBETCTBEHHOCTV BCBA3M C coobLLIeHMeM nocne
TOro, KaK 6biN0 NoNyUYeHo yeedoMASHNEe B COOTBETCTBMM C MOAMNYHKTOM (@), HO He [0 TOro MOMeHTa. Kpome Toro, yKasbieanoch,
UTO eCAM afipecaT CMOXET [OKa3aTh, UTO cOoBLLIEHUE faHHbIX ABNAETCA COOBLLEeHMeM CocTaBuTeNA, To ByfeT NPUMEHATLCA MYHKT 1,
a He NognyHKT (a) nyHkTa 4. [Mocne obcyxheHua 310 NpepmnoxeHne Gbino CHATO ero aBTopamu. bBeino pelueHo, uTo wens
noanyHkTa (a) gonxHa GbiTe UETKO pasbAcHeHa B PYKOBOQCTBE NO MPUHATUIO TUMOBOTO 3aKOHA.

i T e

b

287. Ewe opgHo 3aMeuaHne 6bINO BLICKA3aHO B OTHOLLIEHUM WCTIONB3OBAHMA TepMUMHA "Pa3yMHbI" NMPUMEHUTENbHO K CroBy
"yseoMneHne"”, MocKonbKy 3T0 BHOCUT HEKOTOPYIO HEOMPE[ENEHHOCTL, TaK KaK TOUHOE 3HaUeHe 3TOro TepMUHa He AcHo. C yueTtom
3TOTo 3amevaHuA Obin NpeanoxeH pAg anbTepHATUBHLIX TEPMUHOB, B TOM UMCne Taku1X, Kak "HesamepnurtensHoe", "HemeneHHoe",
"cBOEBpEMEHHOe" 1 "focTaTouHO cBoespemerHoe”. OfiHoBpeMeHHO Npesnaranoch UCKNIoUUTL TEPMUH “PasyMHBIA" W B KOHLe
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NoAnyHKTa (&) BKAIOUMTH pOPMYNMPOBKY NPUMEPHO CIEIYIOLLIEro CORePXaHNA: "B TeueHNe CPOKa, MOCTATOUHOrO fAf1A TOFo, UTo6bl
appecar Mor NpuHATL Mepi”. Komncena petumna, uTo yse[omneHne AONKHO HanpaBrATbCA aapecarTy Takum o6pasoM, utobbl y Hero
6110 AOCTATOUHO BPEMEHM ANA MPUHATMA Mep, B UACTHOCTH, B Crly4ae NOCTABOK K CTPOFO YCTAHOBAGHHOMY CPOKY, KOFaa apgpecaty
HeoBX0ANMO NPefoCTaBUTL BPEMA ANA BHECEHNA KOPPEKTUBOB B 6ro NPOM3BOACTBEHHBIN NpoLece. Bbino qoctvrHyTo cornacue B
OTHOLLeHM HEeObGXOAMMOCTY MepecMOTpa NOHATUA ‘pasymMHoe yBepoMneHue', ¢ TeM uToBbl OTPasuTb BbicKasaHHbie B Xxone

chy»(neHwn npennoxeHua. Buino Takxe PELUEHO BKNIOYATL COOTBETCTBYIOLLME PA3bACHEHWA B PYKOBOLCTBO NO MPUHATUIO TUMOBOFO
3aKoHa.

MoanyHKT (b)

288. Bbino BhICKa3aHO ONACeHNe MO MOBOAY TOrO, UTO NPUMEHEHVe NOMNYHKTa (b) BcoueTaHum c nopnyHKToM (a)(i) MyHkTa 3MoxeT
NPOTUB OXUAAHAA NPUBECTU K TOMY, UTO aFpecaT NONYy4nT NPaso NnonaraThCA Ha coobLLieHe AaHHbIX, ECIIN OH AOMKHbIM 06pa3oM
NPUMEHUN cornacoBanHylo Npouenypy YA0CTOBEPEHNA NOAMMHHOCTH, AaXe eciv eMy BbINo U3BECTHO O TOM, UTO 3TO coobLLEH e
AaHHbIX He ABNAETCA COOBLUEHNeM faHHbIX CocTasuTenA. B Lenax paspeLueHna 3Toi npobeMsl BbiA0 APeNoXeHo BT, B
NYHKT 4(b) ccbinky Ha nyHKT 3(a)(i). XoTA 310 NpegnoxeHve nonyuno oripefeneHHyio NoBaepXKy, 6oMbLUMHCTBO YYaCTHUKOB COMMM,

YTO MPeAnoXeHHYIo Cebinky Ha NYHKT 3(a)(i) BkmouaTth B NYHKT 4(b) He cnedyeT, NOCKONLKY BaXHO OBECNEUUTL HAAEXHOCTb
cornacosaHHbiX npoueayp.

289. MNocne obecyxnenua Komucena opobpuna cogepxarie nyHkTa 4 u npocvna penakLMoHHyIo rpynny CKOPPeKTMPoBaTh
¢opmynnUpoBKy NoanyHKTa (a).

HoBbl nyHkT 5
280. Kommccua couna cofiepXaHne HOBOro MyHKTa 5 B LienoM npueMnembM.
HoBbi NYHKT 6

291. B oTHOWeHUM NyHKTa 6 bbin BbickasaH pAL OrOBOPOK. B COOTBETCTBUM C OOHOM 113 HUX MYHKT 6 B €ro HOBO chopmMynupoeke
MOXET BbiTb UCTONKOBAH KaK YPE3MEPHO OTKNOHAIOLMIACA OT AHANOMMUHLIX MONOXEHUA MEXYHAPOLHbIX NOKYMEHTOB, BKMOuas
KoHeeHLmio Oprannsaumuy O6beanHeHHsIX Haumii o Kynne-npogaxe, NocKonbKy B Hero BBOOUTCA NOHATME ysenomnenva. Kpome
T0ro, 66110 yKa3aHo, YT B NyHKTE 6 HE[OCTATOUHO YETKO ONPEAENAETCA, B KAKON MOMEHT [IOMXHO NpeAcTaBnATbCA yBegomneHne.
B cBA3n ¢ 3TuM BLIN0 Takke ykazaHo Ha ONpefieneHHoe HECOOTBETCTEIME MeXEY MyHKTOM 6, B KOTOPOM NpeaycMaTpUBaeTCea, uTo
"MyHKT § HUKOrAa He NpuMeHAeTcA, ecni aapecat: a) Gbin ysefioMneH ...", u nyHKToM 4(a), cornacHo KOTOpPOMY "MyHKT 3 He
NpUMeHAETCA: a) Mocne NofyueHUs appecaToM PasyMHOTo YBEAOMAEHUA ...",

292. C uenbio yperynipoBsaHna 3TuX Bonpocos Bbino NpeinoXeHo UMEHUTL MYHKT 6 NpuMepHo creaylowmM obpasom: “[TyHkT 5
He NpuMeHAeTeA, Koraa agpecaty Gbino ©3BeCTHO UMK AOMXHO GbINO BbITh U3BECTHO O TOM, UTO B NPOLIECCe Nepenayl QonyLUeHb!
Kakne-nubo owmbku". C 370l Xe Lenbio bINo BHeceHo Npefnoxexme NpeotpasosaTs NyHKT 6 BO BTOPOE NpefnoXexue NyHKTa 5
1 cchopmMynupoBaTh ero cnegylolm obpasom: "Afipecar He UMEET TAKOro Npasa, Korfaa eMy CTano M3BECTHO WM JOMKHO 6bino
CTaTh U3BECTHO B pe3ynbTaTe NPOABNEHAA PA3YMHOWN OCMOTPUTENBHOCTY MK MCNOANL30BaHUA MG COrNacoBaHHON NPOLIeAYPs! O
TOM, UTO NpY fiepefdauye gornyuleHa owmbka B cogepxaHum coobilLieHna QaHHbIx, KoTopoe Bbino MonyueHo'. Kpome Toro, 6bino
NPeANnoXeHo CornacoBaTh NYHKT 4(b) ¢ HOBOR NpefnoxXeHHon hopMyNUPOBKOI NyHKTa 5, M3NOXMB ero cnegylowmm obpasom: "B
cny4asx, NpefycMoTpeHHsix B NyHKTe 3(a)(ii) unn 3(b), korpa agpecary crano U3BecTHO UMM AOMKHO ObINO CTaTh U3BECTHO B
pesynbTaTe MPOABNEHNA PasyMHON OCMOTPMTENEHOCTU MMM UCMONB30BAHUA M0G0 COrNacoBaHHOM MPOLIeAYpPLI O TOM, YTo coobLueHe
LOaHHbIX He ABnaeTcA cooblieHnem HaHHLIX cocTaBuTend”.

293. lMpepgnoxeHue o NpeobpasoBaHM HOBOMO NyHKTa 6 BO BTOPOE NPeoXeHUe HOBOO fyHKTa 5 Monyumno obLuyio NORaePXKY.
B nopagke yTouHeHna hopmynMpoBKY HOBOTO NPELNOXEHHOro NyHKTa 5 6bin NOOHAT BOMPOC O TOM, He 03HAYAeT v NpeanaraemMas
3aMeHa B TEeKCTe Ha aHrNcKoM A3bIKe NpoLueguero speMenn ("knew or should have known") Hactoawmm ("knows or should know")
uaMeHeHue no cyluectey sornpoca. B oTeeT Bbino ykasaHo, uTo HacToAlee BpeMA BbiN0 MPUMEHeHO MULWL FANA TOro, YTobbl
nonbITaTbcA Gonee KOHKPETHO BbIPA3UTL YXKE 3aN0XEHHYI0 B TEKCTe MOE0 O TOM, YTO ajpecar MMeeT Mnpaso rofarartbCs Ha
coobuleHme AaHHbIX BO TeX MOp, NOKa OH HE Y3HAET, UTo 3T0 coobliieHne He ABNAETCA cooblieHnem coctasutens. C Lefblo
LanbHellero pasbACHEHAA 3TOT0 BOMNpoca Obinii BHeCeHb! [ONONHATENbHBIE MPEANOXeHNA O 3aMeHE COB "He MEEeT TaKoro npasa,
Kora emy cTano U3BeCTHO UM [OMKHO BbINO CTaTh U3BECTHO" CNOBaMM "He MMeeT TaKoro Npasa nocne Toro, KOrfda emy crano
13BECTHO NN BOMKHO BbIN0 CTaTh M3BECTHO" MNM CNOBaMK "yTpaunBaeT Takoe Npaso, KOraa emy CTano U3BeCTHO MM [OTKHO Bbino
CTaTh U3BECTHO". ™M AONONHATENbHBLIE NPEANOXEHUA He MOAYUMNU 4OCTATOUHON MNOSAEPXKM.

294, Mocne obcyxnaeHva Komuccusa opopuna cogepxaHne npeanoxeHua o npeobpasoBaHMM HOBOrO MyHKTa 6 BO BTOpOE
npennoxeHue HOBOrO NyHKTa 5§ U Nepepana 3TOT BONPOC HA PaccMoTpeHue penakUMOHHON rpynne.

HoBbih NyHKT 7

295. Bbino 0TMEUeHO, UTO ANA NpUBELEHUA HOBOFO MYHKTA 7 8 COOTBETCTBUAE C HOBbLIM MYHKTOM 5 C MONpaBsKamu, BHECeHHLIMA B HEro
Komuconein, cneflyeT BHECTU B HOBbI MyHKT 7 COOTBETCTBYIOLUME U3MEHEHUA v ChOPMYIMpPOBaTs ero cneayiowmrM obpasom:
"AfpecaTuMeeT NpaBo PaceMaTpUBATH KaXI0e MOofyUeHHOE COOBLLEHME iaHHbIX Kak OTASNLHOE COOBLLIeHME AaHHbIX 1 AeMNCTBOBATL
Ha OCHOBE 3TOT0 MPeAoNOXeHUA, eCAM TONbKO OHO He MOBTOPAET COLEPXarne APYroro cOOBLUEHNA AaHHLIX U afpecaTy U3BecTHO
N, eCAK OH NMPOABAAET PA3YMHYIO OCMOTPUTEBHOCTL AN UCNIONb3YET MI0BYIO COrNacoBaHHYIO NPoLIEAYPY, AOMKHO BbiTh U3BECTHO
0 TOM, YTO 3TOT NOBTOP BbiA BOCNPOM3BEAEHUEM, & HE NepPeRajen OTAENLHOro COOBLLEHNA HaHHbIX".

g
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296. B oTeeT Ha NOJHATLIN BONPOC BbiNG 0TMEYEHO, UTO CNOBA "MEET NPaBo PacCMaTPUBATL" 03HAYAIOT, UTO agpecart umeeT nNpaeo
BbiGOpa B8 BOMPOCE O TOM, CNeAYeT M NPeLNPUHAMATH ASVCTBUA Ha OCHOBE NPEAMNONOXEHNA, UTO COOBLLEHIE ABNAGTCA coobLeHnem
DarHbix cocTaBuTens. B 3ol ceA3n Bbina BoipaxeHa 066CroKOEHHOCTb B CBA3M ¢ TeM, UTO afpecaT MoXeT 3noynoTpebnaTL Takum
npaBom B yLuep6 cocTaenTenio. Bbino 0TMEUEHo, UTo hoPMYNMPOBKA Ha OCHOBE NYHKTa 4 NpoekTa cTathu 11, npuHsaToro Pabouei
Tpynnoi Ha ee ABaALIAT: BOCLMO CeccuM, ABNAGTCA 60nee yMecTHoN, Bbino BHOBL OTMEUEHO, YTO COMNAcHO rpexHeMy BapuaHTy
NyHKTa 4 cospasanack NPe3yMnuuMa, 4To Npn onpefeneHHbIX 0BCTOATENbCTBAX COOBLLEHINE BaHHbIX ABNAETCA COOBLLEHUEM AaHHBIX
cocTasuTens, U B Hem NpeLycMaTpneanoch, YTo Takaa Npe3yMrumMA He BO3HMKaeT B cnyvae owmboK B CogepXaHnm nan oLumBoYuHoro
BOCMPON3BEeHNA, 8CnM agpecar 3Han unu nonxen boin 3HaTh 06 owmbkax. BMecTe ¢ Tem Bbiro HanoMHEHO O ToM, uTo Pabouan
rpynna He peumna Bonpoc 0 ToM, FONXHA NN 3Ta NMPesyMIuUMA BbITb ONPOBEPXUMON MMM HEOMPOBEPXKUMONA. BLINO yka3aHo, uTo
npobnema 3aKknio4aeTcn B CNEAYIOLLEM: eCfiv 3Ta NPe3yMMLINA ABNAETCR ONPOBEPXUMONA Y COCTABUTENb MOXET ONpOoBEprHyTh €,
appecar He GyneT MMeTb 3aUNTHI B TOM CMbICTie, UTO OH ByaeT cBA3aH OLLMBOUHbIM COOBLLIEHUEM, HE3ABUCUMO OT TOrO, 3HaN N
OH O TOM, YTO OHO BbINO OLLMBOUHBIM VMM HET; 1, ECAN 3TA NPE3YMNLMA ABNASTCA HEOTPOBEPKXMMON, agpecart byfieT umeTs 3alLuTy
B TOM CMbiCAe, YTO COCTaBuTeNb HE MOXET ONPOBEPIrHYTL ee, YTBepXaan, UTo coobluueHne Bbino oWMBOYHbIM.

297. [pyroi sbi3sasiumii 06eCNOKOEHHOCTL MOMEHT Gblft CBA3AH C TEM, UTO B HOBOM MyHKTE 7 HE PacCMaTpUBAETCA BOMPOC O TOM,
UMeeT N agpecat Npaso Ha Bo3melLierue ywepba, ecni cocTasuTenb Hanpasin olwMBoUHoe BocriponssefeH1e. Bbino oTMeUeHo,
4TO, eCnKn B COOTBETCTBMM C HOBBIM MyHKTOM 7 afipecaTy GyneT MpenocTaeneHa BO3MOXHOCTb CUMTAThL BOCMPOU3BELEeHHOe
coobLLIeHNe OTAEMNbHLIMCOOBLIEHNEM, 3TO MOXET CO3AATL YCNIOBUA, NPY KOTOPLIX aApecaT MOXET HeOBOCHOBAHHO BOCNONb30BATLCH
oumbKoin cocTasuTen. finA peluerua 1ot npoBnemsi Buina Npeanoxera hbopMynMPOBKa MPUMEPHO CEaYIoLLero COflEPXaHNA:

"Korpa nepepaya npusoanT K oWMGOUHOMY BOCIPOM3BEAEGHMIO COOBLLEHUA [aHHLIX, AAPECAT UMeeT MPaBo CYMTaTh 3TO
OTOenNbHbIM COOBLLEHNEM, 33 UCKMIOYEHNEM TeX CNyJaes, Koraa:

a) afpecar 3HaeT UM QonXeH 3HaTb Unn

b) appecat 6bin UHdbopMMpOBaH, YTO cooBlLLEHME ABNASTCA OLLMBOUHBIM BOCTIPOM3BEEHMEM.

B cnyuasx, oxsarbiBaeMbix NoanyHKToM (b), agpecar UMeeT Npaso MULLIL Ha BO3MELLIEHME YLIep6a, BbIBAHHOTO OLUMBOUHBIM
BocrpousseneHnem",

298. 370 NpeAnoXeH1e He Nonyunno oAoBPeHNA Ha TOM OCHOBAHIM, UTO BOMPOC 06 yiiepbe [OMKeH PACCMaTPUBATLCA B paMKax
NPUMEHNMLIX TIONOXKEHNIA HALMOHANBHOTO 3aKOHOAATeNnsCTBa. KpoMe Toro, Bbio OTMEUEHOo, YTO NPOEKT CTaThh 11, NPUHATLIA
Pafoueit rpynnoi Ha ee geaguaTh BOCLMO CECcciM, He 3aTparnsaeT Bonpoca o6 yuiepbe. Bbio BHOBbL OTMeueHo, uTo Pabouas

rpynna Ha csoeit ABafuaTh LWIECTON CECCM MpUHANA pelusHMe He 3aHMMATLCA BOMPOCOM OTBETCTBEHHOCTM 3a YLUepb
(cm. A/CN.9/387, nyrkT 127).

299. Komuccua He [OCTUINA KOHCEHCYCa 110 CYLUECTBY HOBOO MyHKTa 7. Tocne 06cyxaeHns 660 peLLeHo COXpaHUTh CYLLECTBO
HOBOTO MNYHKTA, 8 TAKXEe PefakuMOHHbIE U3MEeHEHUA, NPeanoXeHHbIe ANA NPUBELAEHWA 3TOTO NOMOXEHNA B COOTBETCTEMAE C HOBBIM
MyHKTOM 5, 1 3aKMIOUUTb €ro B KBaapaTHbie ckobku fo nanbHeilLlero obeyxaeHna Ha cneyiowlen ceccum Kommcewm 8 1996 ronly.
Bbino otMeueHo, UTo ¢ yueToM peLueHuit, NPUHATLIX KOMMCCUe B OTHOLUBHN HOBBIX MYHKTOB 5 1 6, HyMepaLMio HeoBXoanuMo
N3MEHUTb U CUUTaTb HOBbIN MYHKT 7 NyHKTOM 6.

~ Hosbii nyHkT 8

300. Bblno oTMeueHo, UTo 3afaua NYHKTa 8 3aKMIOYABTCA B M3NOXEHAM NPUHUMNG, COMNACHO KOTOPOMY NPURMCHIBaHNe aBTOpCTBa
cooBLUeHMA HaHHbIX COCTABUTEN0 He AONXHO 3aTparviBaTh NPaBoBble NOCNENCTBUA TaKoro COOBLLIeHMA, KOTODbie SOMKHbI
onpenenATLca OpyrMMi NpUMEHUMBLIMU NONOXEHVAMM HaUMORaMLHOro 3akoHofartensctea. B noggepxKy 3Toro npuHumna
0TMEUANOCh, YTO NYHKT 8 ABMAETCA MONe3HbIM, NOCKONLKY OH YKasbiBaeT Ha TO, UTO (C BO3MOXHbIMA UCKMIOUSHUAMMA, HAMPUMED,
NPpoeKTb cTatein 11, 12 1 13) NPoeKT TUMOBOro 3aKoHa He 3aTParvBaeT Opyrue YacTM TOProBoro npaea, Takme, Kak AOoroBopHoe
unu areHTckoe Npaso. CornacHo OfHOMY U3 MHEHIN, HbIHELLIHWIA TEKCT MYHKTA 2, KOTOPLIA 0CHOBLIBAETCA Ha "NPeAnonoXuUTENsHOM"

NoaxoAe, B cyyae ero NPUMEHEHUA K fI0TOBOPHLIM OTHOLUEHWAM MEXAY COCTABATENEM M afpecaToM MOXeT NOBMATS Ha feicTare
HOPM areHTCKOro npasa.

301. XoTA6rino BbpaXeHo cornacve B OTHOLLIEHUW NPUHLMNA, 32KPEMNAEHHOro B NyHKTe 8, Bbin MOOHAT AL BOMPOCOB B OTHOLLIEHUN
€ro cyllecTayowen dopmynupoeky. OpuH BONPOC 3aKNIOUANCA B TOM, UTO CYLIECTBYIOWAA GOPMYNMpOBKa MyHKTa 8, MOXeT
C03[aTb NOXHOe NpeficTaBneHe o ToM, B YACTHOCTU, UTO cTaThA 11 KacaeTcA NPaBOBLIX NOCneacTeNin coobLeHMA gaHHbIX. 0nA
peLLeHna 3Toro Borpoca 6sino NPefnoxeHo NGO NCKNIOUATL MYHKT 8, B0 COXPaHUTL ¥ Pa3bACHUTL €ro 8 MPOeKTe PyKoBoACTBa
M0 NPUHATUIO TUMNOBOrO 3aKoHa, NMB0 BHECTU CNeAIOLWME U3MEHERUA B ero hopMyMMPOoBKY: “HacToAwan craTes He onpesenser,
nmeeT nn coobuieHne NaHHbix Kakue-mbo Npasosbie MOCMELCTENA, 33 UCKIIOYEHEM TeX, KOTOpble MOryT BbiTb pesynsTaTom
aTpubyumm coobieHnA paHHbIX cocTaeuTento”. Moxoxee NpeanoXeHne 3aKniouanoch B MaMeHeHu popMynupoBKU MyHKTa 8 B
COOTBETCTBUU C NPeblayLyM BapuaHToM NpoekTa craTtbi 11, KoTopbit Bein cdhopmMynvposaH cnegylowmm o6pa3som: “Ecin, Kak
cuMTaeTCA U NonaraeTcs, 3anmck OaHHbIX ABASTCA 3arnehi0 faHHbIX cocTasuTens, nobble AanbHeilme NpaBoBble nocneacTena
onpefienAaloTCA HacTOALLMM 3aKOHOM U ApYrviM NpumeHMMeiM Npasom” (cm. A/CN.9/406, nyHkT 131).

302. [pyroin Bonpoc 3akmtoqancs B TOM, YTO crioea v Mio6oro Apyroro MPUMEHUMOro Npasa” BHOCAT HEKOTOPYIO HEACHOCTb,
NOCKOMBKY OHM CO3AAI0T BriguaTneHue, UTo NyHKT 8 npeacTaenAeT coboi KoNAM3WoHKYI0 HopMy Npasa. Mpu 3TOM 0TMEUYAnNoCh, UTO
TakaA HopMa 6bina Bbi HEMonHOW, MOCKOMbKY OHa He YCTaHaBMMBAeT KPUTEpUM OrPEeAeneHnA Apyroro NMPUMEHUMOro rpasa, u
HEYMECTHOM, MOCKOMbKY MPOEKT TUMOBOFO 3aKoHa MOCNE ero MpUHATMA rOCYAApCTBAMM CTAHeT YacTbio MX BHYTPEHHEro
3aKoHopartenscTea, roe Gyner npeaycmoTtpeHo, kakvv obpasom GyaeT onpegeneHo nioboe gpyroe npumeHmMoe npaso. LA
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PELUEHAA 3TOrO BOMPOCA BbING NPeMNOKEHO CKMIOUMTE NYHKT 8 1 MO KpaiHeil Mepe NocnepHue CoBa nyHKTa 8. CBA3aHHbI
C 3TVM BOMPOC 3aKMO4ancA B TOM, UTO, KaK MPE/CTABNAETCA, MyHKT 8 He COrMacyeTcA ¢ MyHKTOM 2 CTaTe# 3, B KOTOPOM
MPEAYCMOTPEHO, UTO CyAbl N apBUTPaXHbie CyAbl AOMKHLI CTPEMUTLCA Pa3peLuaTh BOMPOChI, KOTOPbIE MPAMO He paspeLueHbl B
MPOEKTE TUMOBOro 3aKOHA, B COOTBETCTBUN C OBLLMMI MPUHLMMAaMIA, Ha KOTOPBIX OCHOBLIBAETCA MPOEKT TUMOBOrO 3aKoHa. [nA
pelueH1A 3Toro Borpoca Gbino caenako NpeanoXerne BKNIOYMTL MYHKT 8 B CHOCKY B COOTBETCTBAM C TEM, KaK 3TO CRenaHo Bo

BTOPOW CHOCKe, npenocTasms rocyiapcrsamM BO3MOXHOCTb OrpaHuunTL NPUMEHUMOCTL NPpOeKTa TUNOBOIo 3aKoHa orpeaeneHHLIMA
MPaBoBbLIML MOCNeACTBUAMA COOBLUEHNA OaHHbIX.

303. Mocne obcyxaerna Komncens peLumna UCKMIOUMTb NYHKT 8 1 pasbACHUTL B MPOBKTe PyKOBOACTBA Mo MPUHATYIO TWUMOBOroO
3aKoHa U3naraembiil B HeM APUHLIKM.

C. [oxnapg penaKUyoHHOIR rpyrirbl

304. MNocne obeyxpenus Komcenen npoektoscTaTei 113-11 yupexnerHaa CekpeTapyaToMm pefakuMoHHaA Tpynna Npeanoxvna
K PacCMOTPEHWIO NPOEKT NepecMoTperHoro BapuaxTa crate 14 3-11, 0TpaXaloLLmil COCTOABLUMECA MPEHUA U NPUHATHIE PELLIHNA.
OpnHako Kommcenm Gbino NpennoXeHo BMECTO NPUHATUA cTaTel 1 n 3-11, NepecMoTPEHHbIX PeOAKLIMOHHON FPYNMNON, OrpaHNUUTLCA
APUHATMEM UX K CBEOEHUIO A0 BbIHECEHUA OKOHYATENbHOMO PELeHNA NO OCTAMbHBIM CTATHAM MPOEKTa TUMOBOTO 3aKOHA. Bbino
yKkasaHo Ha HeoBXoauMoCTb AanbHeiLuero o6eyxaeHNA B KOMACCUI HEKOTOPLIX MPOEKTOB CTATE 1 OTMEUEHO, UTO B pesynbTarte
Ux 06CYXQEHMA MOTYT BO30GHOBMTBCA MPEHUA, KOTOpble MPOXOAMMM Ha TeKyluen cecomm. [ocne paccMoTpeHWAa poknaga
PeAaKLUMOHHON rpynnbl GONLWIMHCTBO YYACTHUKOB COUNM, UTO KOMUCCMA [OMXHA OMULIMANBHO npuHATL cTaten 1 u 3-11
NepecMoTpeHHbIe PEeAAKLIMOHHON rPYNNoi, NOCKONLKY OHY [OMKHLIM 06pa3oM 0TpaXaioT 06CYXAEHNA, COCTORBLLMECA Ha TeKyLein
ceccm Komnceun, 1 MpuHATbIe Ha Heit pewleHnA. TeKCT NpuHATLIX Kommcoueit cTateit 1 u 3-11 npusogutea B npunoxeruu il k

HacToALLIeMy foKnaay, B KOTOPOM TakXe BOCTIPOM3BOLMTCA TEKCT MPOEKTOB cTatei 2 1 12-14, npuHATsIX PaBoueil rpynnoit Ha ee
ABafuaTh BOCKMON CECoUM.

305. Flo Borpocy 06 opraHmMsaumy fanbHedlero 06ey X AeHns NpoeKTa TMNOBOro 3aKoHa Ha ABAALATL pesATon ceccumn Kommecnm
B 1996 ropy, 8 yacTHocTM cTaTtei 1 1 3-11, cnoxunock obLuUee MHeHne, CornacHo KOTOpoMy Kommceun Ha Tekyuleil ceccun He
cneayer NbITaTbCA NPesocxuLLaTs 06y xaeHna, KoTopste [OMKHLI COCTOATLCA Ha crieayioLLeit ceceim. OpHako Kommeoum 6bino
HaCTOATENbLHO PEKOMEHL0BAHO CUNTaTb, 38 UCKMOUEHIEM HEMHOTOUMCTIEHHBIX MONOXEHUIA, N0 KOTOPLIM OHA He NPULLING Ha TEKYLUeN
ceccn K Kakomy-nmbo OKOHUATENLHOMY 3aKIMOUEHUIO, B UACTHOCTU 33 UCKMIOUEHNEM NyHKTa 2 ctaten 10 u nyHkToB 3(a)(ii) n 6
€TaTen 11, MpUHATLIE €10 Ha TeKyLen CeCC NOMNOXEHUA OKOHUATENbHBIMA MPU TOM YCOBYM, YTO B HUX MOTYT GbiTe BHECEHbI
HeobxoaVMble M3MEHEHIA B CBA3V C PELLIBHUAMY, KOTOpbIe ByayT NpuHATL Komnceumeit Ha ee ABaaUATh [EBATON ceccn 8 1996 ropy
B OTHOLLEHNM NPOEKTOB cTaTen 2 n 12-14. '

D. bynyuiaa pabota 8 CBAIN C NPOEKTOM TUMOBOIO 3aKOHa

306. Mpw sasepwerm obcyxaeHna npoekTa ctatek 11 Komncena otMeTvna, UTO OHa He 3aBepLumna paccMOTPEeHUe MpoeKTa
TUMOBOroO 3aKoHa, M NOCTAHOBMNA BKMIOUATL MPOEKT TMMOBOTO 3AKOHA W MPOEKT PYKOBOACTBA MO NPUHATMIO TUMOBOFC 3aKOoHa B
MOBECTKY [HA CBOeH [BaALaTh fEeBATON ceccu, KoTopan ByaeT nposefeHa s Huo-Mopke 8 1996 rogy. bbino peueHo Bo306HOBUTS
obeyxaeHve Ha nBaauATL BEBATOR CeCCrn KOMUTCUM C LIBNbIO OKOHUYATENbHOM AopaboTKM TeKCTa TUMOBOTO 3aKOHa W NPUHATIAA Ha
370 Ceccuy PyKOBOLCTBA MO MPUHATUIO TUIOBOTO 3aKOHA.

E. byayuian pabora B obnacm anekTpoHHoro obmeHa naHHLMM

307. Komucena ripuHana K CBeeHuIo, UTo Ha ee ABadLaTh ceabMon ceccm B 1994 rogy 6bina sbipaxeda obuwian nogaepxka
pexkoMeHpaumm, BHeceHHon Paboueit rpynnoi Ha ee BapUaTh CeAbMON CeCCUN OTHOCUTENBHO NPoBeaeHWA npenBaQMTeanoﬁ
paboTst o Npobneme obpatliaeMocTi U NepefaBaemMocT NMpae Ha ToBapbl B KOHTEKCTE UCMOMb30BAHUA KOMMLIOTEPHOM TeXHAKU
Cpasy Xe Mo 3apepLUeHIO NOZAroTOBKK TUMOBOTO 3akoHa. B 3Tol cBA3M ObiNG TaKXe 0TMEUEHO, YTO NpeaABapuTenbHoOe chyxneHug
6yayuieir paboTbl B 0bnacT 3nexkTpoHHoro obmeHa AaHHLIMM BbINO MpoBeaeHO B paMKax fBaguaTts NEesATon ceccum Paboueit
rpynnsi (Qoknag o6 obeyxpexnn cm. A/CN.9/407, nyHkTbi 106-118).

308. B oTHoweHun pamok Bynyiien paboTsl Ha pBapuaTe 4eBaTon ceccum Paboueit rpynnbl 6bino, B 4acTHOCTW, NPeLAoXeHo
BKIIOUATL B HEE TaKXe ToBapopacrnopaaMTenbHbie QOKYMEHTs, UCNOoNb3yemble P CMeLlaHHbIX nepeeoskax. Kpome Toro, 6bino
MPeAnoXeHo Hapady C PaccMOTPEHWeM BOMpOca O TPaHCMOPTHBLIX TOBAPOPACMOpAOUTEnbHbIX AOKYMEHTaxX B LieNoMm ypenuthb
NOBLILLEHHOE BHUMAaHWE MOPCKMM KOHOCAMEHTaM, MOCKONbLKY 3MEKTPOHHbLIN 06MeH AaHHbIMM Hanbonee WMpOKO NPUMEHAETCA B
06nacT MOPCKUX MEPEBO30K M NOCKOIMbKY MMEHHO B 3T 061acTH OLLyLLAEeTCA OCTPaA NoTpebHOCTs B YHUdMKaumM HOpM npasa
A yCTPaHerUA CyLWeCTBYIOLUMX TPYRHOCTEN U AanbHenLwero pa3suTtua npakmku 30W. Pabouan rpynna npuwna K 3aKnioueHnio
0 TOM, UTO B pamkax byayuiei paboTel MoXHO 6bino 651 COCPENOTOUNTL YCUINA HA NpoBnemMe MNEeKTPOHHOro obMeHa TPaHCnopTHON
DOKyMeHTaLMeN ¢ 0CobbIM YropoM Ha MOPCKME KOHOCAMEHTHI, OhOPMAAEMbIE C MOMOLLBIO 3M1eKTPOHHbLIX CPEACTB, ¥ BO3MOXHOCTh
UX MCTIONb30BAHWA B KOHTEKCTE AENCTBYIOLIEro HaLMOHANbHOTO K MeXyHapogHOro 3aKoHO4aTeNbCTBa O MOPCKUX NepeBo3Kax.
Onpepenve cBog NpaBur B OTHOLIEHAN MOPCKNX KOHOCaMeHToB, KoMnccua morna bet 3yuiTb BOMPOC 0 BO3MOXHOCTV UCMOMb30BAHUA
3TOro Xe CBoga Npaeufn NpUMeHUTENbHO K Mpobnemam, CBA3aHHbIM CO CMeLuaHHbIMW NepeBo3Kamu, unn xe o Heobxoaumoc
paspaboTkn crieumansHbIX Npasui.

309. Mocne obeyxaeHua Komnceuaogobpuna pekomergaumio Paboued rpynine!, B KoTopoi npegnaranocs nopyunts Cekpetapnaty
MOATOTOBKY CNPaBOYHOrO MCCNEAoBaHNA NO 06paLLIaeMoCTU 1 NepefaBaeMoCTU TPAHCTNIOPTHLIX [JOKYMEHTOB B pamkax 3eKTPOHHOrO
obmeHa faHHbiMW C 0COBLIM YNMOPOM Ha 3NEKTPOHHbIM OBMEH MOPCKUMM TPaHCMOPTHLIMM LOKYMEHTAMU C YUETOM MHEHWUA 1
MPeANOXEeHNA, BLICKa3aHHbIX Ha ABaALaTh BEBATON ceccun Paboue rpynmbl B OTHOLIEHUM PAMOK U TeMaTuky ByadyLuen paboTst.
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B 370 uccnepioBakine BbN0 NPenoXeHo BKMIOUMTL Lienbiii PAZ TeM, B TOM UMcre AoKNag O BO3MOXHLIX NpoBaemax 1cnonb30BaHNA
npaktkv 31 8 06nacT MOpCKUX NEPeBO30K B KOHTEKCTE AVICTBYIOLLIMX MEXAYHaPOAHbIX [IOrOBOPOB, a TAKXe foKAag o paborte,
MPOBOAMMON APYTVIMA OPraHU3auUMAMU B CMEXHbIX 0BnacTAx. B pamkax aToro UccneposaHuA GO PeLLeHo ynenutb ocoboe
BHAMaHKe paboTe, NPOBOAMMOI B HACTOALLIEE BPEMA APYIVMA MEXOYHAPOAHBIMA OPraHn3aLmMaMi, B UaCTHOCTH MexayHapogHbM
mopckum komuTeTom (MMK) unu Esponelickum colo3om, a Takxe npoexty BOMEPO. B 370i cBA3 6bINO BbICKA3aHO MHEHME O TOM,
uTo mposoanmas & pamkax MMK pabota wnu npoekt BOMEPO HarpasneHbl Ha COREACTBIE WCrONb30BAHUIO TPAHCMOPTHbIX
ROKyMeHTOB 8 KoHTekcTe 3], Ho UTo, OfHaKO, BOMPOCH! O MPABOBLIX NOCNEACTBUAX TPAHCTIOPTHLIX AOKyMeHToB DO rpu 3TOM,
Kak npasunio, He paccMaTpuBaIOTCA. bbino oTMeueHo, uTo ocoboe BHUMaHNe creayeT YAENUTL UCCReA0BAHMIO TOro, KakuM o6pasom
Syaywan pabota IKOHCUTPAN MoxeT obecrieunTts NPasoByio NOZQEPXKKY HOBbIX METOJ10B, KOTOPbIE pa3pabaThiBalOTCA B 06nacTH
3NEeKTPOHHON Nepeaaun npas. Komncoua Bbipasvna noxenaHue O To, UTOBbI 3aMpOLLEHHOE CNPaBoYHOE MCCRepoBaHMe, AanAa
MOAroTOBKM KOTOPOro HEO6X0AUMO HanNaauTs COTPYAHNUECTBO € APYTUMA 3aMHTEPECOBAHHLIMA OPraHU3aLMAMA, M B YACTHOCTY C
MMK, nocnyxuno ocHoBOM, Ha KOTOPOII MOXHO 6bin0 6bl MPUHATE OBOCHOBAHHOE PELLBHUE O BO3MOXHOCTM U yenecoobpasHocT
npoeeneHna paboTe! B 3TON 0bnacTu.

F. Peopramaaupna Pi .4

310. Kommecua sacnyluana coobliieHme o MpoBoauMoi B pamkax EBponeiicKkoil 3KOHOMUYECKOM KOMUCOHM peopraHusaumv Pabouen
FRYMNk! MO YNPOLUEHWO NPoLieayp MeXAyHapoaHOM TOproemm (Banee umeHyemon "PI".4") KomuTeTa no passutiio Toprosau. Buio
0TMEUeHo, YTo ocHoBaHWeM AnA NpuHATMA Kommceuen Ha ee cemHapuaroi ceccun (1984 rofl) nepsoHauanbHOrO PeLLIeHNA O
BKmo4eHnn B ee nporpammy paboTbl B KaUecTse NEPBOOYEPEAHOTO BOMPOCA O IOPUAMHECKUX NOCAEACTBIAX aBTOMaTU3MPOBaHHO
06paboTk1 gaHHLIX BNA NOTOKA MeXOyHapO@HOWM TOProBAW nocnyxun foknag Pr.4, s KOTOPOM YKa3blBanock, UTo, NOCKOMbKY
BO3HMKalOLLMe B 3TOI 06nacTv Npasoskie NPOGNEMbI CBA3aHb! B OCHOBHOM C MPABOM MeXAyHAPOLAHON TOProBnu, uMeHHo Komueeua
KaK BefyLUMi1 opraH B 3TO OTPACAM MpaBa NPeLCTABNAETCA HAANEXALNM LIEHTPANbHLIM ¢hOPYMOM ANA NMPUHATUA K KOOPAUHALWMN
HeobXxoanUMbIX Mep’.

311. Komuceua ebipasmna obLuyio 06ecroKoeHHOCTb Mo NOBOAY BO3MOXHBIX nocneacTenn "OkoHyaTenLHORO Aoknana no Bonpocy
0 peopraHuzaummn’, onybnnkoaHHOTO B KauecTse fokyMmeHta TRADE/WP.4/R.1104. B 3Tom [OKyMeHTe 0TMeYaeTCA, UTo K TeMam,
paccmatpusaembiv B PT.4, oTHoouTeA "MogepruzaLma NpasosbIx npoueayp” (MyHKT 19), v NpeanaraeTca, Utobbi DKOHOMAUSCKIAN
u CoLpransHbIn CoBeT NPU3HaN Npenaraembiil HOBLIA KOMUTET, KOTOPbIN [OMXEH 3aMeHMTb coBoi PT.4 B peaynbTaTe npefinaraeMoro
npouecca peopraHn3aumm, "B KayecTse €QMHOTO KOMMETEHTHOro LieHTpa, AeNCTBYIOWero B MHTepecax Beeit OpraHuaaumm
ObvennHerHbix Haumin' 8 oBniactv ynpolueHua Toproenu (nyHKT 64). Mpepnaranock yCTaHOBUTL CrieAYIOLLWA KPYT BeLIeHUA 3TOr0
HOBOrO KomuTeTa: “Komurer [obneruaert] MexpyHapopHsle chenku, 6narofapa yrnpoweHMo ¥ rapMoHU3aLimm npouenyp n
MH(OPMELIMOHHBIX MOTOKOB, TEM CaMbIM CMOCOBCTBYA PACLLMPEHNIO MVUPOBOW TOPrOBMN. Mpu sbinonHeHW 3tol obLen 3agaun
KomuTeT, BUaCTHOCTU: paccMaTpUBaET U aHaNU3UPYeT HpoLeaypbl, TPEBYIOLLIMECA ARABLINONHEHUA MeXAyHapogHbIX COenoK, UMen
B BUMY UX COKpaLleHne, ynpolleHne u rapmosnsaumio; [...] suipabarbisaeT pekoMeHBaUm Mo NPasoBbiM BONPOCAM W YCTPaHAET
NpagoBblé OrpaHUieHUA, MPenATCTBYIoLLIMe TOProBbIM CAEMKaM C NPUMEHEHNEM 3MeKTPOHHbIX CPEACTB W 3NEKTPOHHLIX NPOLeAyp;
KCOPAUHMPYET 1 B COOTBETCTBYIOLLMX Cy4anX yBA3bIBAET NporpaMmy paboThl € APYrMv MexAyHapoaHbIMU OPraHU3aLMAMK, TaKIUMM
KaK [...] OHCUTPAM" (nyHkT 72). B pamkax mpepnaraemoit mporpammsl paBoTel fnA NPeANoXeHHOro HOBOTO KomuTeTa
‘cneayioLmMM BONPOCaM HOMKEH GbiTb OTBEHEH BLICOKWIA NpuopuTeT: [...] BbipaboTka pexkomeHZaUMi 1Mo peLleHUIo NPAaBOBbIX

BOMPOCOB Y yCTpaHeHe NPaBOBbIX OrPaHUUEHN HA CHOENKM C MOMOLLBIO INEKTPOHHLIX CPELCTB U Ha 3NEKTPOHHLIE NpoLedypbl*
(nyHKT 96).

312. Kommcecun nopTeepmmia cBolo nopaepxky paboTe, yxe nposegerHoil P4 B TeXHUMECKON 06nacTv, 0cobeHHo B TOM, YTO
Kacaetca paspaboTkn coobluermii AAUDGAKT. B uenom 66ino NpusHaHo, uto KoMUCceHM cneplyeT cTpemMuTsea HananuTs 6onee
TecHoe COTpy[HMYECTBO CO Beem coobLLiecTBoM Nonbaosatenei 31U, npepcTasneHHsix 8 P4, ¢ Lienbio akTvevsatym pa3paboTku
NMPaBOELIX HOPM C YYETOM OCOBEHHOCTEN NPUMEHAEMBIX TEXHUUECKUX cpepcTs. OnHako KoMMUCous NpuLLna K BLIBOLY O TOM, UTO
BbILUCYNOMAHYTLIE NPERNCXKEHUA ABAAIOTCA B LIENOM HempuemnembiMi 8 cuny obLuiero manpata KOHCUTPAIN kak Beglyiero oprara
cucTembl Opranusaummn ObveryHeHHbIX Haumi 8 o6nacTv npasa MexXayHapogHoi Toproenn. Komvcena npocuna Cekpetapunar
AOBECTU 3TO 3aKnioYeHne [0 ceefieHns EBpONencKon 3KOHOMUUECKON KOMUCCUM.

313. Komucens ovmetina, uto npepnoxerHsid "OkoHuaTenbHbIM [OKNaL MO BOMPOCY O PeopraHM3aLmm® He 6bin MPUHAT Ha
NATLOECAT Nepeoit ceconm PT.4 (MapT 1995 ropa) 1 uUTo pansHenwmil "npoliece peopraHuaauym”® GypeT paccMoTpeH P4 Ha ee
NATLOECAT BTOPOV ceceum (ceHTabpL 1995 roga). Kommecua npocuna CekpeTapuar v Bnpefis BHAMATENbHO CReauTh 3a passuvem
3atoro npouecca. Mo obLyemy MHeHMIO, 3TOT BONPOC HEOBXOAMMO [OBECTU A0 BHMaHUA I eHepanbHoi Accambnen ¢ pekoMeHaLmeit
nopTBepaAMTL Ponbk Komnceun kak BeflyLLero NpaBoBoro opraHa B o6nacti npasa MexayHapogHon Toprosmm. OTrHocuTenbHo 30U
1 COOTBETCTBYIOLLIX CPEACTB fiepefaqunt faHHbIX, MCTIoNb308aHNe KOTOPLIX, BEPOATHO, OKaXeT B Hruxaiiuem ByayLuem sHauiTensHoe
BMUAHWE Ha BECb CMEKTP MeXAyHapoRHbIX TOProsbIX OTHOWEHWH, 6bin0 B LEenoM NpusHaHo, uTo KOMMCCUA AofXHA UrpaTb
LieHTparbLHyIo ponb B pa3paboTke YHUULMPOBAHHDIX HOPM, cneuranbHo NpegHasHaYeHHbIx [na peweHna npasoebix npobnem,
BO3HMKAIOLLMX B pe3yNbTaTe UCNONb30BaHWA TakMX COBPEMEHHbIX CpeficTs cBA3n. MpuMepamu B faHHOM cnyvae cnyXar MoaroTosKa
lMpasoeoro pykosoncTea KOHCUTPAI no anekTpoHHoMy nepesogy cpepcts, Turosoro 3akoHa IOHCUTPAT o MexXayHapoOHbIX
KPeauToBbIX NepeBoAaxy NPOEKTa TUMOBOIo 3aKoHa O NPpaeosbiX acrnektax 3 1 cooTBETCTRYIOLLMX CPeACTBAaX Nepefaun AaHHbIX.
Bbino Takxe couteHo, uro Komycoua [ONXHA UrPaTh HE MeHee BaXHYIO Pofib 1 B HEOGXOOMMOM MPOLIECCe MPUCHOCOGAEHUA
AENCTBYIOLIEro TOProBoro Npaea K ycnoeunam Bce 6onee tLUMPOKOro MCToNb30BaHUA COBPEMEHHBIX CPELICTB CBA3M.

7"ﬂpaaosble acreKTbl aBToMaTVIeckoro obMeta BHeLIHETOProBEIMA HarHbiMi' (TRADE/WP.4/R.185/Rev.1, nyHKTbl 12 1 149). Tekct
3TOrO MccneaoBaHA BOCPOM3BOANTCA B AokymeHTe A/CN.9/238, npunoxerue |l.
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IV. MEXOYHAPOLHbIA TOPrOBbIA APEUTPAX
A. Bseperme

314. Kommcens npyikAna pelueHve Hauatb paboTy Mo 3Toi TeMe Ha cBoeil ApafuaTh LIecToi cecomv B 1993 rony®. Mepebliit
TNPOEKT, NOAroToBNEHHbI CeKpeTapuaToM BO UCMONHEHNE 3TOro peLleHns nog Ha3saHvieM "[MpoeKT pyKoBoAALUMX NPUHLMNOB BNA

NOAFOTOBNTENLHBIX COBBLIAHNI B X0Ae apbuTpaxHoro pasbupatenscTea” (A/CN.9/396/Add.1), Komucoua pacemoTpena Ha cBoeit
ABafuaTte cegbmoint ceccun 8 1994 roay®.

B. Obcyxperme npoexra KOMMEHTapyeB o OpraHM3aLym
apbutpaxHoro pastuparensctsa

315. Kommncena oTMeTMna, YTO NPOEKT MPUBeK K cebe 3HauuTenbHoe BHUMaHWe MPaKTUYecKNX paboTHUKOB obcyxparnca Ha
HECKOMbKUX HAaUMOHaNbLHLIX M MeXAYHapoaHbiX coBellaHnAx. Komuccus sbipasvna ocobyio npuaHaTensHocTb MeXayHapoaHomy
coBeTyno Toprosomy apbiutpaxy (MCTA) 3a opraHuzaumio obcyxaeHua npoektaHa Xl MexpyHapoaHOMKOHrpecce no apeuTpaxy,
KoTopbi 6bin nposeneH CoseToM B BeHe ¢ 3 no 6 HOAGPA 1994 ropa. KpUTUUECKUE 3aMEYaHWNA U MONOXUTENbHbIE OT3bIBb),
BbickasaHHble Ha KoWrpecce u B xofie [ApPYruX COBELLAHWA, OKA3anl 3HAYMTENbHYIO MOMOLLL B MOArOTOBKE 3HAUMTENbHO
NMEepecMOTPeHHOro NpoekTa, o3arnasneHHoro “IpoekT KoMMeHMTapues MO opraHM3auMm apbutpaxHoro pasbupaTenscrea”
(A/CN.9/410), koTopeiit 6uin NpencTasneH Kommceun Ha Tekyueit cecomd. (3aKmouerme Komuceum e, Hvxe, nyHKTbl 370-373.)

1. Tekct B Uenom

316. “neHbl Komvceun okasanm W1poKyio v TBepayio NOAAEPXKY NPOEKTY, & TAaKXe Lef KOMMEHTapUeB, NPU3BaHHbIX CNYyXWTb B
KauecTBe HaNOMMHaHMA O CBA3AHHLIX C BeAeHem apbuTpaxHoro pasbupartenbcrsa BonNpocax, KOTopsie, €cn 3Toro noTpebyoT
06cToATenbCTBA, LienecoobpasHo paccMoTpeTh Ans 0bneryeHma apbuTpaxHoro npoLiecca. OTMeUanoch, Uto obecrneunsas 6onee
rnybokoe noHMMaHue NOTPEBHOCTM B [OMKHOM OpraHM3aLmM pasbupaTenscTBa, KOMMEHTapun 6yfyT cnocobeTBoBaTh
NpenynpeXneHnio BO3HUKHOBEHUA HEOXNOZHHOCTEN 1 pa3Hornacuit B xoge apbuTpaxHbIx pasbupaTenscTs U NO3BONAT caenaTbux
6onee 3achchekMBHLIMU.  XOTA pEKOMEHAALMY, U3MOXEHHbIE B KOMMEHTApUAX, MOTYT GbiTb MonesHbl npu NMpoBegeHun Kak
MeXyHapoaHbIX, TaK ¥ BHYTPEHHUX apbuTpaxHbIX pasbnpatenscTs, oxv ByoyT 0cob0 BaXHb! NPU PACCMOTPEHUM MEXYHAPOGHbIX
Aefl, KOrAa y4acTHUKN 4acTo UMEIOT Pas3nuyHbIi NPasoBoM OMbIT U pasHbie NPEHCTABNeHMA 0 NOPALKE NPOBeReHNA apbuTpaxHoro

pasﬁmparenbcma. Kpome TOro, HaCTOALLMIN TEKCT ABNAETCA XOpoLmMm rnocobureM ANA MeHEee OMbITHLIX finy, NpakTM4ecKn
3aHUMAIOLLINXCA ITUMK BOMpocamn.

317. Obuwee opobperine Nomy4nM MPUHLMALI, C y4eTOM KOTOPbIX MPOBOAMNACE NOArOTOBKA NPOEKTA, U B YACTHOCTU ClefyioLLmMe
M3 HUX: KOMMEHTapui He JOMXHbI CKasbIBaTLCA Ha NpeuMyLuecTee MbKocTH, obecneursaemon apbuTpaxHsiM pasbupaTenscTeom;
HeobxopgnMo usberaTh YCTaHOBAGHNA Kakux-nBo TpeBoBaHud, BbIXOLAWMX 33 NPefentl CYLIECTBYIOWNX 3aKOHOB, HOPM N
NPaKTVKK, U B 4ACTHOCTU creflyeT obecrneunsaTth, UTobbi cam no cebe hakT UrHopUPOBAHUA KOMMEHTaPUEB MK KAKOM-NB0o UX YacT1
He CAYXun NoBOLOM ANA BLIBOAA O HapYLUEHM Kakoro-nnbo npoLieccyanbHoro NPUHLMNG; 8 KOMMEHTaPUAX He CrieayeT CTPEMNTLCA
K COTNacoBaHMIo paannuHoin apbuTpaxHON NPaKTUKKA UMM PEKOMEHOOBATL NPUMEHEHNE Kakoi-mbo KOHKPETHOM Npoueaypsl.

318. BmecTe ¢ Tem B OTHOLLIEHAM MPOEKTa BbLICKA3bIBANUCHL CEPLE3HLIE OFOBOPKW. YKa3blBanoch, UTO OMbiTHbIe apbUTPbl He
HYXAaI0TCA B peKoMeHOaLMAX, COAepXaLLMXCA B POEKTe KOMMEHTapWeR, 2 apbiuTpbl, He MeloLLMe [OCTATOUHOTO OfbiTa, He MOryT
flonaraTbCA Ha TO, 4TO KOMMEHTapWM COOEepXaT OTBeTbl Ha BCe BOMPOCH, CBA3AHHbe C MpoBedeHMeM apbuTpaxHoro
paszbupatensctea. Kpome Toro, ecnv apbutpaxHbiii Cya NpeAcTaBuT 3TN KOMMEHTapUW CTOPOHAM, TO 3TO MOXET BbI3BaTb U3NMLLIHME
AUCKYCCUM NO BONPOCaM OpraH13auuv pasbupaTenbeTsa; K TOMY Xe Kakaa-imbo CTOPOHA MOXET COCNATLCH Ha KOMMEHTapuu B
CTPEMNEeH HACTOATL Ha NpoeeAeHM 06CyXAeHnA 3TUX BOMPocoB. Takum 06pa3omM, KOMMEHTapWUM MOryT 3aTAHYTb apbuUTpaxHoe
pas3bupaTenbCcTBo ¥ caenats ero fonee [OPOrOCTOALLMM U CROXHBLIM.

319. byayun ybexpeHa B None3HoM xapaktepe KOMMEHTapues U xenas usbexars TpyaHOCTeN MK PasHOrAacuii, B OTHOLLEHUN
KOTOPbIX BbICKA3bLIBAMNCL OMaceHns, KoMmeeua npucTynuna K paccMOTPEHMIO NPOEKTa TEKCTa € YYETOM LIeNM KOMMEHTapves v
YK&3aHHbIX OCHOBHBLIX NPUHLMNOB. B uacTHOCTU, BbINO OTMEUEHO, UTO CMOCOBHOCTL apBUTPAXHOTO cyna MBKo 1 3heKTUBHO
NpoBOAUTL pasbupaTenscTBo 0becnewiBaeTCA YETKUM YKa3aHWeM Ha TO, UTO KOMMEHTapuW He YLUEMNAIOT ero Mpeporatme.

2. Beopgras vactb: “Llenb ¥ UCTOPUA NOArOTOBKU KOMMEHTapues"
(nyHKTbt 1-11 NpoekTa KoMMEHTapueB)

320. Otmeuvanoch, 4T0 paspgen kommeHtapues "CoaepxaHue" MOXET CAyXWTh KOHTPOMbHLIM MepevHeM BOMPOCOB, KOTOPbLIe
HeoBX0aUMO UMETL B BULY NPy OpraHu3aumi apbuTpaxHoro pasbuparenscrsa, U UTo CCbifika Ha TakoW nepeueHb COAepXUTca B
nyHkTe 11 npoekTa KommeHTapues. C TeM uToBbl QOMOMNHUTENBLHO MOQUEPKHYTL BO3MOXHOCTb MOAOBHOFO UCMONb30BAHUA
"Cogepxanua”, 6bin0 MpefnoXeHo BKNIOUUTL KOHTPOMbHLI NepeyveHsb nocne nykkTa 11.

321. Bbinn BHECEHb! CneyoLImMe NPenoXeH s B OTHOLLIGHM BBOJHON YacTu: YKa3aTb, BO3MOXHO, B MyHKTE 1, UTO KOMMEHTapu
MOTYTUCMONb30BaTLCAKAK NPY Pa3bupaTtenscTeax, MPOBOANMBIX KAKUM-MB0 apBUTPaXHLIM yUpeXAeHUeM, TaK U fipy apeuTpaxHbIX
pa3bupaTenbcTeax, He NPOBOMAUMBIX MOA, AMUAOH TaKOTO YUpeXOerus; N3MeHinT chOPMYNMPOBKY MyHKTa 2, C Tem uTobk! n3bexats

80dunLmansHble oTueTsl eHepansHoil Accambnen, copok BoceMan ceccus, JornonHeHne N2 17 (A/49/17), nyHKTel 291-296.
*Tam xe, copok_fesatas ceccus, [ononHerme N2 17 (A/49/17), nyHkTol 111-195.
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WUCNonb30BAHUACNOBA "NPEANOXEeHNA" N YETKOYKa3aTb, UTOKOMMEHTAPUMHE YCTaHABNMBAIOTKaKVX-60 lopuandeckux TpebosaHUi,
obAsarenbHbIX ANA CTOPOH MMM apbMTPOB; B HEKOTOPbIX KOHTEKCTAaX CMbICH BbipaxeHna "apbutpaxHoe pasbupatenbcTeo,
MPOBOAUMOE oA, VLN KaKOro-MMB0o aAMUHACTPATMBHOTO OpraHa" ABNAGTCA HEAOCTATOUHO ACHBIM 1 fo3TOMY LienecoobpasnHee
Wenonb3oBaTh BMECTO Hero Takoe BbipaxeHie, kak "apbuTpaxHoe pasbupatenscTso, MPOBOGMMOE KaKUM-E0 yupexpneHuem";
YTOUHUTb, UTO KOMMEHTaPUY LIV CrieLManbHO NOLroTOBNEHb! ANA MeXAYHAPOAHLIX APBUTPaXHBIX pas3bupaTensCTs, XOTA UX TEKCT
MOXET CNONb30BATLCA TAKXKE MPM NPOBEAGHAM BHYTPEHHMX apBUTPaXHBIX Pa3BUPaTENbCTs; OfIHAKO NPU 3TOM 0TMeYarnoch, uTo
HEKOTOpbIe BNkl BHYTPEHHX apOUTPaXHbIX PasbipaTensCTe B OTAMAE OT MEXEYHAPOAHOro apbuTpaxa 6onee cvbHo noaBepXeHs
BAMAHVIO MPAKTUKA W NPaBUA, MCTIONb3YeMbIX B XOAEe CYAEBHLIX pasBupaTtensCTe, 1 UTo Mo 370 NpUuMHE NPOEKT KOMMEHTapNEB He
PaspabatbiBarnca HerocpPERCTBeHHO ANA Lieneit BHyTPeHHEro apBuTpaxHoro pasbupaTenscTea. B oTBET Ha NPeOOXeHNe UCKMIOUITL
BTOPOE NPEANOXeH!e NYHKTA 2 KaKU3nLLIHee, GbIN0 BbICKA3AHO MHEHE O TOM, YTO 3TO NPeANOKEHME HEOBXOAUMO ANATOro, YTo6bI
NoAYepKHy TL HeobA3aTeNbHDIN XapaKTep KOMMEHTapHEs.

322. BoTHOLLIEHM NYHKTA 4 6bINO NPeOnoXeHo UCKAUMTL CChINKY Ha "XapaKTep M CroXHOCTb haKTUUECKUX U PaBOBbIX BOMNpPOCOB";
4eTko yKasate, uto csobonia AeicTsMit apBUTPaXHOrO Cyma B OTHOLIGHUM nposefAenna apbutpaxHoro paséupatenscTsa
ONPEAenAeTcA pEernaMeHToM, COrnacoBaHHbiM CTOPOHaMi, W MPaBOM,  perynupyloLmm pasbupatenscTso, BknOYan
OcCHoBOMoNaraioLLMe NPUHUMINLI MPOLIECCYanbHOrO XapakTepa; BMECTO BbiPaXeHUA “peLueHns npoLieccyansHoro xapakTepa',
VICNOnb3yemoro 8 NyHKTe 4 v B APYrMX MecTax TekcTa, LienecoobpasHee MpuUMeHATb BblpaxeHue "pellieHMA No opraHusaLmm
pasbupatenscTea”, NOCKONLKY B NEPBOM Chydae MOryT BO3HWUKHYTb PASHOrNACKA O TOM, ABNAGTCA NN PACCMATPUBAEMbIi BONPOC
BOMpOCOM CYLECTBa UAN NPOLIGAYPEY, UCTIONL3OBATE, FAE 3TO BOIMOXHO, BbPaXeHe “onpeaeneHuano npoueccyansHbIMBONPocam”
KaK TepMIH, MPUMEHAGMBIIA Ha NPAKTUKE; MCKMIOUNTL CHOCKY 2, MOCKOMbKY NP CObINKE Ha MBKOCTb pasbuparenscTea B KayecTse
npyMepa MoryT GbiTb MprBeAEeHs! MHOMME APYIYE PErnameHTsl, BKNIOYaA pernamenTb! apbuTpaxHbiX yupexaenuii; fobasnTs croso

“cnpasennuBoe” B KOHLE NyHKTa 4 1 ChOpMynpoBaTL 3Ty hpasy cnenyiouImum obpasom: “HeobxogumocTu crpasenmeoro u
3thhEKTUBHOTO C TOUKM 3peHnAa 3aTpat yperynmposaHua chopa".

323. beinonpennoxeHonofUepKHyTLBKOHTEKCTeMYHKTa 51umm 10 npoekTa KOMMEHTapeB, UTo LIenecoobpasHoCTL paccMOTPeHUA

OpraHn3aLMoHHbIX BOMNPOCOB, o6cy)meHHblx B KOMMEHTapUAX, 3aBUCUT OT 3Tana pasbupaTtenscrsa U uto cnenyetr BHMAMaATENLHO
OTHECTUCH K TOMY, UTObb! Takue BOMPOCHI He NOAHUMANNCHL NpeXaeBpeMeHHo.

324. BbiNo BbICKa3aHO MHEHIE 0 HEOBXOAUMOCTY NePeCMOTPETh YACTL MYHKTA 6, B KOTOPOM YNOMUHAIOTCA PeLUEHUA, MpuHUMaeMble
fpeAcenaTensCTBYIOLLMM apBuTPOM, C TeM UTOBb! yKa3aTs Npeaens NONHOMOUiA NPeACeRaTeNLCTBYIOWEro apbuTtpa Ha NpuHATVIE
©AUHOMAUHBIX PeLLeHNIA. Bbifo MPeLiNoXeHo NCKMIUUTL TEKCT, CIeAYIOLLM 3a NepBbIM NPEANOXEHAEM NyHKTa 6, MOCKONbKY B HEM
CTaBATCA BOMPOCbI, Ha KOTOPbIe He IaeTCA paspeLLIeHui, U NOCKONbKY OH KACAETCA MOTEHLMAaNLHO NPOTUBOPEUNBLIX ACHeKToB. XOTA
9TO NPEeANOXeH e BCTPETUNO BO3PAXEHMA, TeM He MeHee 6biN0 NPepoXeHo NepecMoTpeTh pasy *NpeanoXeHns CTopoHaM
cornacoeaTth NpoLeAypPHbIe BONPOCH', KOTOPAA MOXET BbI3BATL PA3HOMNACcHA 1 3aAePXK1 B pa3bupaTenbCcTse, B YaCTHOCTY, e
Takoe npepnoxenme ByneT KacaThCA COrMACOBAHUA pernameHTa.

325. Bbio BHECeHO NpenoXeHne He YNOMUHATb B NYHKTE 7 BO3MOXHOCTb NpoBeeHNA COBELLIAHNIA B Kakux-nMbo [pyrux mecrax,
nomMMMo MecTa apbutpaxHoro pasbuparenscTea, NOCKONbLKY Takas cBobopa QencTBMit MoXeT OFpaHNMUMBaTLCA MPUMEHNMbIMA
HOPMaM1 N 3aKOHOAATENbCTBOM. 3TO NMpefnoXeHue BbI3BaN0 BO3paxeHUA, NOCKONbKY AaHHAR (hpasa yKasLBAET Ha OaVH U3
METO/108B, KOTOPbIN MOXET 6biTh HEo6X0AUM ANA 3¢hcheKMBHOrO NPoBeaeHNA pasbupatenscTea. bbino nNpu3HaHo LenecoobpasHbiv
Bonee YeTKO U3NOXUTL CYLLECTBO NEPBOro NPeANOXeHNA MyHKTa 8.

326. Bblno couteHo, UTo MyHKT 11, @ Takke BoIpaXeHWe “repeyeHs BOMPOCOR" B TOM BUAe, B KOTOPOM OHO yrioTpebnsAeTca, MoryT
BbiTe HEMPaBMMLHO NOHATHI, KaK O3HAYAIOLLME, UTO COBELIAHWA, NOCBALLEHHbIE BONpOCam npoleccyansHoro xXapakrepa
(ynomuraemble B nyHKTe 8 Kak "NOAFOTOBUTENbHbIE COBELLIAHWA"), NPOBORATCA PEerynapHo, YTo He CoOTBeTCTBYET [eNCTBUTENLHOCTY;
Kpome TOro, 3HaueHWe KOHTPOMLHOFO MepeuHA BOMPOCOB MPOLIECCYANbHOrO XapakTepa, NPUBOAMMONO B KOMMEHTApUAX, He
orpaHuumMBaeTCA NOLIrOTOBUTENbHLIMA COBELLIAHNAMA,

3. Bonpocs! npoueccyanbHoro xapakrepa fAns BoO3MOXHOIo paceMoTpeHnsa

(DyHKTbI 12-92 NpoeKTa KOMMeHTapues)

Bxecenne apaHcoB apbuTpaxHbix M3nepxek (MyHKT 1 nepevHs)

327. Bbino npusHaHo, uto BOMPOC O BHECEHUN ABAHCOB apBUTPAaXHLIX MBAEPXEK YaCTO OTHIOMbL HE ABNAGTCA MEpPEbIM BONPOCOM,
KOTOPbIN apEUTPaXHbI CyR 06CYX[aeT Co CTOPOHAMM, 1 UTO MO 3TON MpUUMHe 6bino Bbl LienecooBpasHee MOMECTUTb 3TOT MYHKT
B NocneaytoLLem TeKcTe KOMMEHTapues, BO3MOXHO, Brinke K nyHKTaMm 4 1 5 nepeyHn ("MecTo apbuTpaxHoro pasbupartenscTsa’ u
"AOMUHMCTPaTUBHbIE YCnyrn'").

ApbuTpaxHbiil pernameHT (MyHKT 2 nepeuns)

328. B COOTBETCTBUM C OAHUM U3 MPEANIOXEHNI CNeYeT UCKMNIOUMTL MYHKT 2 NepeuHs, MockomnbKy obeyxaeHe Bonpoca o Buibope
apbuTpaxHOro pernameHTa MOXET CTaTb MPUUMHON PA3HOTNACHIA UMM NPOAOAXUTENbHbIX ANCKYCCUit. K TOMy Xe cornacosaHme
UCTI0NL30BAHNA PErnamMeHTa Toro UM MHOTo apBUTPaxHoro yupexaeHnsa 6e3 pasbuparenscTsa NOCAEQHM BAHHOTO KOHKPETHOro
Aena notpebyeT 3MeHeHUA HEKOTOPLIX MPABMIT, B UaCTHOCTH TEX 3 HUX, KOTOPbIE HAAENAIDT TOM UM UHOMN dhYHKLMENH KaKoH-rmbo
OpraH 3TOro yupexaeH1A (KaK, Hanpumep, B OTHOLLIGHM OTBOAA apBrTPa NN OPYIVX KOHTPOAbHBLIX thyHKLMIA yupexaerus). Takoe
“3MeHeHNe ABMACTCA CIOXHON 3aAaqel; eCM Xe PernaMeHT 0CTaBUTb HeM3MEHHBIM, TO B X0 Pa3bupaTtenCTsa MOryT BOSHUKHYTH
TpynHopaspeLmmeie npobremsi.

i
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329. B nipoT1BoBEC 3TOMY 6bINO NMPEANOXEHO COXPAHUTL AAHHBIA YHKT NEPEUHA M [aXe YOUIUTL 3HaueH e BTOPOrO NPEQNOXeHNA
NYHKTa 15, UCKMIOUMB CCbINKY HAa OCMOTPUTENLHOCTL B TPETHEM MPEANOXKEeHUN.

330. Hapagy ¢ WMPOKOA NOJAEPXKOI NPELNOKSHMIO O COXPAHBHMN 3TOTO MYHKTa, B TOM UMCAE TPeTbero MPennoXeHus,
MpeAnaranock ACMONHUTENLHO YTOUHTL, UTO: CornalleHe 06 apGHUTPaXHOM pernameHTe He ABNAGTCA HEOBXOAMMOCTbIO U TOT thaKT,
HTO CTOPOHbI HE COTNACYIOT apBUTPaXHbI PETNAMEHT, He NPENATCTBYeT PACCMOTPEHMIO fiena apEUTPaXHbIM CYHOM Ha OCHOBE HOPM
fpaBa, perynupyloLLmx npoLeaypy apbutpaxHoro pasbuparenscTea; B cunly BO3MOXHOTO BOSHUKHOBEHMA TPyaHOCTeil Mpw
paccMoTperiu fien, B Xofie KOTOPbIX CTOPOHLI COFNALLAIOTCA HA PerfiaMeHT Kakoro-Mbo yupexaeHna (CM. MyHKT 328 BbiLue),
LienecoobpasHee CKIUMTL CCbINKY Ha "Kakon-nbo Apyroit apBuTpaxHbii pernameHT" 8 npumepe, NPUBOAVMOM B CKoBKax, unu,
BMPOTMBHOMCAYYae, YKa3aTb Ha XenaTenbHOCTL AOCTVKEHUA COrMALLIBHA 10 TAKOMY PernameHTy apBuTpaxHOro pasbupaTenscrea,
KOTOPLIA He MpeanonaraeT NposegeHMA pasbupaTenscTsa KakUM-MMGO yupexaeHuem,

331. MpomwenocneaHero npeanoxeHna Goino BbIZBMHYTO BO3paXeHne B Cny TOro, YTO U3MEHEHHbIN TEKCT MOXET BbiTb UCTONKOBAH

KaK NOOLLIPAIOLLIMIA K NPOBEAEHMIO apBUTPaXHOro pasbupaTensCTaa He Nod 3rMaoi Kakoro-nibo yupexaeHus, a Takoe TonkosaHue
AenAeTcA Be3ocHoBATENLHBIM.

332. CyueTom 3T0ro BospaxeHua 6bino NpeanoxeHo 3aMeH!Th nepeble Ba NPeanoXeHua NyHKTa 15 hopMynMpoBKoi MpUMepHo
cneqytoLLero copepxXaqua: "B HeKOTOpbIX Cyuasx CTOPOHBI, KOTOPbIE HE BKAKOUMAN B CBOE apBUTPaXHOE COrMaLLeHme NonoxeH1e
0 ToM, UTo ux apbuTpaxHoe pasbuparenscTeo GyAeT perynMpoBaTLCA OnpeaeneHHbIM apbUTPaXHLIM PErnameHToM, BO3MOXHO,
noxenaT cAenate 310 nocne Hauana apbutpaxHoro pasbuparensctéa. B TakoM cnyuae MOXHO 6bino 6bl MCMONL3OBATL
ApbuTpaxHbiit pernament KOHCUTPAST 663 nameHeHnit. B npoTvsHom cnyyae CTOPOHbI, BO3MOXHO, NOXENAIOT NPUHATL pernaMeHT
Kakoro-nimbo apbutpaxHoro yupexpaeHna. B nocnegrem cnyyae motpebyetca 3apyuMTbCA COrnacuem 3TOr0 yupexreHua u

OFOBOPMTL YCOBUA, NP KOTOPLIX ap6UTpaxHOe pasbupaTenscTso MOrMo Bb OCYLLIECTBNATLCA B COOTBETCTBUN C PErNamMeHToM 3Toro
yupexgeHua."

333. XoTA B OTHOLLEHUM NPEANAraeMoro TeKcTa 6bilo JOCTUIHYTO NPUHLMMMANLHOE corfacke, Bbino cOenaHo gBa 3aMevaHun: B
NepecMOTPEHHOM NYHKTE He YUMTbIBRETCA BO3MOXHOCTb AOCTUXEHWA [OrOBOPEHHOCTU B OTHOLUEHMM FPUMEHEHWA OOHOMO U3
pa3spnenoe ApbutpaxHoro pernameHta IOHCUTPAN uau & OTHOLLIGHMM U3MEHEHUA 3TOFO PernamenTa; cornacve apbutpaxHoro
yupexpaeHna HeobXoanMo NULLL B CBA3W C BLINOMHEHVEM 3TUM yupeXaeHeM onpefeneHHsIX cyHKUMN, a B TEKCTE MOXHO 66110 Bbl

yKazaTh pasnuuHbie Apyrue ry T BO3MOXHOT0 UCRONL30BAHUA CTOPOHaMA pernamMeHTOB ap6mpa>KHb|x yupexaennn, cHabgus Takoe
yKazarHue Hagnexawmmn npefocTepeXxeHnaMmM B CBA3N C BO3MOXHbIMA TPYRAHOCTAMA.

334. Bbino BHOBL NOAYEPKHYTO, UTO MpefnaraeMblil TEKCT He YCTpaHAeT HeoBXOAUMOCTb COXPaHeHUA MPefocTepeXeHna B
nocneaHem NpeanoxeHun nyHkra 15, a Takke HeOBXOAMMOCTE YETKOrO YKasaHua, UTo, HECMOTPA Ha OTCYTCTBUE [OFOBOPEHHOCTU
06 apbutpaxHom pernamerTe, apOGMTPaXHbIA Cyf MO-NPEXHEMY MOXET BBIHOCUTL OfpeaeneHie o NOPAAKE PACCMOTPEHUA Aena Ha
OCHOBE HOpM NMpaBa, PerynupylowmMx apbntpaxHyio npoLeaypy.

Asbix_pasbupatenbctea (MYHKT 3 nepeuHs)

335. Bbino oTMeueHo, uto MyHKT 17, Kak NPeAcTaBnAeTCA, MPeAnonaraeT, utTo B NPUHLMNE BCe AOKYMEHTHl, npunaraemble K
VUCKOBOMY 3aABMEHUIO UMK BO3PAXEHUIO MO UCKY, AOMKHLI MEpeBOANTLCA Ha A3bIK pazbupaTenscTea # uTo TpebyeTea cneumansHoe
onpepfenet1e AnAToro, utobbl Kakas-MMbo CTopoHa Morna NPeACTaBATL TOT UMM MHOM JOKYMEHT 63 Nepesopa. Buino NpennoXeHo

npumermnTL Gonee HeNTpanbHbLIA Nogxon, NofobHbIA TOMy, KOTOpLIR MCMONb3yeTes B cTaTee 17(2) ApBUTpaxHOro pernameHTa
IOHCUTPAM.

MecTo apbutpaxHoro pasbuvparensctea (MyHKT 4 nepeuHn)

336. lepsoe npepnoxeHne NyHKTa 20 6bIAOC NPERAOXEHO WUCKAIOUATL KAk M3nuWHee. B rpoTUBONONOXHOCTL 3TOMY 6bi1o
BbICK23aHO MHEHVe 0 HeobXOAWMOCTU COXPaHUTb 3TO NPEemnoXeHWe, NOCKOMbKY OHO YTOUHAET TOT KOHTEKCT, B KOTOPOM
apbuTpaxHbiiA Cys [OMXKeH onpedenaTb MecTo apbuTpaxHoro pasbupaTtensctsa. Bbifo BbiIcKa3aHo NpearonoXeHne o ToM, UTo
BbipaxeHue "typically*, ucnonk3yemoe Bo BTOPOM NPeAnOXEHUN aHIMMIACKOro TEKCTA, M 0COBEHHO ero NnepeBo Ha HEKOTopbie Rpyrve
A3bIKW, ABNAETCA NMBO HE[OCTATOUHO MOHATHBLIM, MG YKa3biBAET Ha OrpaH1ueH1e NONHOMOUMIA apBUTPAXHOro CYAa, U YTO No 3TN
npuuMHe ero cnepyer UCKMouMTb. bBbino Takke NPepnoXeHO BKMOUMTL B TEKCT YNOMAHAHWE O TOM, UTO CTOPOHBI MOTYT
corfacosbiBaTh MECTO apbUTPaXHOro pasdmpartenbeTBa MPAMO UMM KOCBEHHO.

337. B oTHollernn nepeuHA ¢akTopos, cnocobHbiX NOBMMATL Ha BbIOOP MecTa apbuTpaxHoro pasbupartensCTsa, KOTOPLIA
NPUBOANTCA B NMYHKTE 21, Bbinu BHECEHb! pa3nnuHble NPeanoXeHua: yNoMaHyTs dakTopsl (a) u (b) (kacaiowmecs yno6CTBa ons
YHaCTHUKOB W BCMOMOraTenbHbIX YCAYr) B KOHLUE NepeuHs; caktop (c) (HopMbl Npaea, Kacalowmecs ap6MTpa)KHf)M npouenypsl)
ABnAeTcA Haubonee BaxHbiM; akTop (d) (NPaBOBON PeXMM NPUBELIEHUA B UCNONHEHWE apbuTpaxHbIX pelueHnil) nonxeH boiTs
YNOMAHYT BO rnaee nepeurs; caktop (f) ("NpeacrasneHne o HENTPaNbHOCTU AaHHOro MecTa") ABNACTCA HEMOHATHLIM, MOXET BbiTb
HEeBEPHO UCTONKOBAaHW [OMKEH BbITk UCKMIOUEH; apBrTpaxHbIi Cy [0 NPUHATUA peLLeHUA o MecTe apbuTpaxHoro pasbupaTtenscisa
MOXET noxenaTb 06CYRUTb 3TOT BOMPOC CO CTOPOHaMU.

338. C yueToMm pasnmuHbiX npe,qnox(eHMﬁ, YRoMAHYTHIX B NpeasiayweM NyHKTe, a Takxe TpyAHOCTU Hafnexaulero pasbAacHeHnA
B3aumofencTemA haKTopOB B CXAaTbIX paMKax nyHkra 4 nepeuHn, NyHkr 21 6bino npeanoXeHo uckniouwTs. OgHako 60NbUIMHCTBO
y4acTHUKOB cunTanu HeO6XOL\MMbIM €ro CoxpaHuTh, MOCKONbKY B HEM BECbMa YMECTHO 06pau.;aeTcn BHUMaHWEe Ha pa3H006pa3V|e

hakTUUECKUX WU TPaBoBLIX COOGPaXeHWid, KOTOPLIMM CnemyeT PYKOBOACTBOBATLCA Mpu Bbibope MecTa apBUTPaxHOro
pasbuparenscTea.
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339. lpennoxeHne 06 NCKNIOUEHN BTOPOrO MPeLNoXeHUA NYHKTa 22 He 6bIN0 NPUHATO, TaK KaK B HeM NOOYepPKVBAETCA OLMH N3
BAXHbIX aCNEKTOB MOGKOCTV NPOBEAGHMA PA3BUPATeNbCTB (CM. TaKXe NYHKT 325 Bbiue).

ALOMUHUCTPATUBHBIE YCnyrk (MYHKT 5 nepeyrs)

340. Bbino 0TMEUEHO, UTO CCbINKY Ha PR3NUUHbIE BULL! YCIYT ABNSIOTCA CANLIKOM MoapoBHLIMK 1 MOFYT CO3RATH BrieYaTneHne O ToM,
uTO apbuTpaxXHOe pasbMpaTensLCTBO NPeACTABAAET CoBOM 0BpeMeHUTeNbHOE 1 RoporocTonlee aaMUHACTPATUBHOE MEPONPUATHE.
YKasbiBanocs, UTo B MyHKTax 23 u 24 He NPOBOGUTCA [OMKHOIO PasnMuMA mexgy ycnyramu, KOTopble OBbiMHO OKAa3blBAIOT
BOnbLUMHCTBO ap6UTPaXHbIX YUpeXpeHui (Hanpumep, npepocTaenere NOMELLIeHU ANA CYLLIAHWIA 1 COBELUAHMI), U ycnyramm,

koTopbie He Bcerna HeobXoanMbI MK 3a4acTyio He OKa3bIBAIOTCA YUPEXASHUAMM, HO [ONXHbI 0BECTIEUMBATLCA CAMUMM CTOpPOHaMM
(Harpumep, BoNpockl Mpoe3fa K MecTy pasbupartenscrea).

341. BbiNo npepnoxeHo ykasaTb B NYHKTe 26, UTO onnaTa ycnyr cekpetapA, HasHayaeMoro yupexmaeHneM, KoTopoe NpoBoauT
pasbuparenscTeo Aena, 06bMHO NPOMIBOOUTCA STUM YUPEXTOEHUEM, HO YT NPV 3TOM B APYIUX CRyYanx oHa, Kak Npaenro, ABNAETCA

YacTbio pacxogos no ap6wrpa>i<Homy pa36MpaTeanTBy N NPOU3BOAUTCA U3 CPECTB, BHECEHHDBIX B KAYECTBE aBaHca ANA NOKPLITUA
Takux pacxonos.

342. bbino BHECEHO NpeanoxXeHne 06 NCKIoUeHUA thpasbl "unn ecnn 3apaun cekpertapa npegnonaraioT NPpUCYTCTBME cexpeTapa
Ha 3aceflaHMAX apbutpaxHoro cypa', Tak kak npucyTcTue CeKpeTapA Ha CMywWaHWAX B HEKOTOPLIX CTpaHax He Bbi3bBaeT
BO3paXeHin, 0coBeHHO, Korfia cekpeTapbHazHauaeTCA apBUTPaxXHLIM yHpexpe+iem, NpoBoAALLIMM pa3bupaTtenscTeo gena; Kpome
TOro, fiaxe 8 Tex cAyvanx, Korna NPUCYTCTBE CEKPETaPA BbILIBAET ONACEHNA, OHU CYLLIECTBEHHO OTAMYAIOTCA OT YMOMAHYTLIX B

MYHKTe 27 1 COCTOALMX B TOM, UTO 3afiaun cekpeTaps ByneT, BO3MOXO, TPYOHO pasrpaHMunTL ¢ 3agavamy, BosnaraeMbiMi Ha
apbutpos.

KoHdmaeHLmansHocTs (MYHKT 6 nepeyss)

343. Bbino NpennoxXeHo N3MEHUTL NYHKT 28, C TeM UTo6bI Bonee YETKO YKa3aTh Ha To, UTo 06A3aHHOCTU apbuTpaxHoro cyna He
OrpaHUuMBaIOTCA MacCUBHON PErUCTPaLMEl JOCTUIHYTOrO CTOPOHAMU COFMALUBHUA ¥ YTO apbuUTPbl Takxe 06A3aHs! cobniopatb
KOHMACHUMANBHBINXapaKTep iHgOopMaLIMK, KaCaloLLIeNcA pastupaTenscTea. XOTAKOHPUOESHUMANHOCTL LLMPOKO NpU3HaeTCcA Kak
BaxHoe npeuMyuiecTso ap6MTpa)KHOI'0 pasﬁmpaTeanTBa nepen Cy‘qesHblM NpoLueccom, CTOpPOHbLI BRonHe MOIYyT UMETb HECX0Xne

npepcTaBsneHua o Ton cteneHn, B KOTOpOW ee HapnexuT obecneunBarth, Ha YTO cnepyer oGpawm: BHAMaHWe nonb3oBaTened
KOMMeHTapunes.

344. Bbim BHECEHb! NPeAnoXenns 06 YMPOLLEHAN U COKPALLIEHN TEKCTOB NYHKTOB 29-31.
345. CornacHo 0QHOMY 13 BLICKa3aHHBIX MHEHWIA, MYHKT 29 B cyLLeCTBYIoLeN hoPMYMPOBKE MOXET CO3LATh NOXHOE BreyatneHe

O TOM, UTO INEKTPOHHbIE CPEACTBA CBA3W ABNAIOTCA MEHee 3alLmLLeHHbIMK, Yem Ha caMom pene. B NPOTUBONOSMOXHOCTbL ITOMY 6bino

OTMEUEHO, YTO 3TOT NYHKT QOMXKHLIM 06pa30M OTpaXxaeT XapakTep pucKoB, CBA3aHKbIX C UCTMONb30BaHEM 3f1EKTPOHHbLIX CPeacTs
cBA3n.

ObmeH _flokyMeHTamu Mexgy cTopoHamu M apburpamu (NyHKT 7 nepeqxs)

346. Bbinu BHeceHbl cregyowme NPeanoXeHna: NoAUepPKHYTs, UTO MPUBOAMMBIE B NyHKTe 32 NpuMepsl ABNAIOTCA He Gonee, Yem
TaKoBbIMM; MEPeCcMOTPETL NOPANOK NePeUNCAeHUA MPUMEPOB; BKMIOUMTL TaKXe Cyyam, B KOTOPbIX apBuTPaXHbIi cyf HarpasnaeT
coobLuetne TONbKO 0AHOM CTOPOHE; YCUNWMTL NPELNoXeH e O LiIeNecoobpasHOCTY 3a6NaroBpeMeHHOro onpeaeneHa nopanKa
ofMeHa QOKyMeHTaMK; yKa3aTb, UTO NPy NpoBeaeHU apBUTPaXHOro pasbupaTenscTea KakuM-nmbo yupexpeHneM euctema obmeHa
AokymeHTamy By ieT YacTo oNpenensaTLCA PErnaMeHTOM UM NPAKTUKOMN 3TOMO YHPeXEHNA; YTOUHUTL BTOPOE MPeANoXeHue, ¢ TeM
uTo6b! Bonee UeTKO OTPa3UTL CYLIECTBYIOLLYIO NPAKTUKY; YTOMAHYTH MEpbl, KOTOPbIE MOTYT BbiTb NPUHATLI, UTOGL! MPEQYNPEaUTb
0TKa3 CTOPOHbI MPUHATL AOKYMEHTbI MW UCNONB30BATH APYIYI0 aHANOMUHYIO TAKTUKY MPOBONOYEK.

TeneQaKc v _gpyme aNneKTpoHHble cpencTsa nepenayn AoKYMeHTOB (MYHKT 8 nepeynn)

347. Co ccbinNKoi Ha 3aMeyaHina no NoBoay NyHKTa 29 MPoeKTa KOMMEHTapUes (CM. MYHKT 345 ebiluie) BbIN0 YKa3aHo, 4To U nyHKT 33
MOXeT co3paTh olwnbouHoe BnevaTneHme o ToM, UTo Tenedake ABMNAGTCA MeHee 3alLMLIeHHbIM CPELCTBOM CBA3N, YeM Ha CamMoM
nene, 0CobeHHO ¢ yUeToM LUMPOKOTO i BCe Hosnee akTUBHOrO MCNONb30BAHUA CPEACTB 3aLLMThl, BCTPOEHHbIX B CUCTEMbI CBA3N. BbINo
MPEANoXeHo yKasaTk B 3TOM MyHKTe, UTC apbuTpaxHbiid CyA U CTOPOHb! MOFYT PacCMOTPETL BOMPOC O TOM, Kakue nepefaHHbie No
Tenedakcam coobiueHna cneflyeT NOATBEPXAATH C MOMOLLBIO [OCTABKM NO NOUTE AMHO KAKUM-TO UHLIM 0BPA3OM TeX [JOKYMEHTOB,
dakeumne KoTopbix BbINW NepefiaHbl MO 3NEKTPOHHLIM CPEeACTBaM CBA3W.

348. BbiNO NPeONOXeHO COKPpaTUTL M3MWWHE NOAPO6HBIA TEKCT MNYHKTOB 34-36 [o Heckonbkux npegdnoxeHuin. [lpu 3Tom
MOHMMANOCk, YTO UCMOMb30BAHKE ANEKTPOHHLIX CPELCTE CBA3N 3aBUCUT OT COMMaLLIeHA MeXay 3auHTepecoBaHHbIMN CTOPOHAMN.

349. BesAsmce npegensHbIMA CpoKaMu NpeicTaBNeHnA [OKYMEHTOB 6bino npeanoxeHo y4ntbiBaTh BONPOC O Pa3NUUHbLIX BpEeMeHHbIX
noAacax. l"lpe,qnaranocr; TaKXe paccMoTpe b cnyqaﬁ, Korgia cocTaBuTeNt COOBLLEHUA He noflyyaeT NoATBePXLEHNA O ero npueme.
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Cpoku npegcraBneHna MMCcbMeHHbIX coobLeHunin (NYHKT 9 nepeuHs)

350. Buino coutero, uto BbipaxeHue "cpoku" (4, B 4acTHOCTW, COCTBETCTBYIOLUMIA TEPMAH HA HEKOTOPLIX APYMUX A3blKax),
UCToNL3yeMOe B 3aronioBke, MOXeT CO3naBath HEBepHOe BreuyaTneHue O TOM, uTO CPOKM NpefcTaBneHua NOKYMeHTOB
YCTaHaBNUBAIOTCA HE TONMbKO UCXOAA U3 KaneHAapHbIX AaT, HO W 3TarloB pasbupaTenscrea.

351. beino NpeanoxeHo Ko6aBUTL B TEKCT HOBLIA MYHKT ¢ yKasaHuem Ha CyLIeCTBOBaHUe PasnnUHONA MPakTVKM B OTHOLLIEHN
AOKYMEHTOB, KOTOPbIE CTOPOHLI MOTYT MPEACTABNATL MOCNE OKOHYAHWA CYLIAHUA (OKYMEHTbI, NpefcTaBnAemMble NO 3aBepLUeHUn
CNYLUAHNIA), Y OTMEUEHO, UTO B CBETE TaKWX Pa3nnUUit COOTBETCTBYIOLLWME PEKOMEHOALNM MOTYT OKa3aThCA NOAE3HLIMU OA CTOPOH.
B caAan ¢ 31M 6bIN0 NPeanoXeHo N3MeHNTL Ha3BaHMe MyHKTa 9 MepeuUHA 1 cchopMynMpPOBaTHL ero NPUMEPHO CERYIOLLMM OBPa3oM:
"TpepcTasneHe MMCHMEHHBIX CoOBLLIEHMIT" Uy "[OoroBopeHHOCTY 0 rUCHMEHHBIX COOBLLEHUAX/OBMEH MMCLMEHHBIMA coobLueHmamu]".

MpakTvuueckue geTany, cBA3aHHbIE C npefcrasneqnem NOKYMEHTOB U [10Ka3aTenbCTR B NMUCbMEHHON dhopMe (Hangmmeg, KONNYecTBo
SK3IEeMNIAPOB, HymepatA noKasaTeribHblX eOuHALL CCbINkY Ha DOKYMeHTbl, Hymepaumsa nyHkTos) (NyHKT 10 nepedHn)

352. OTmeuanocs, YTo MpUMEpLI, MPUBOAUMIE B CKOBKAX B Ha3BaHUM, HEOBXOMUMbI ANATOro, YTobb! STOT NYHKT BLIFNALEN MOHATHLIM

MpU €ro BKAIOUEHHI B KOHTPONbHLIA NepeyeHb BONPOCOB ANA BO3MOXHOIO PACCMOTPEHNA (CM. MyHKT 320 Bbie). B aToin ceasy 6bino
NpeanoxeHo NepecMoTpeTs U ApPYrme Ha3BaHUA NyHKTOB MepeyHs.

353. Mo MHeHWI0 HEeKOTOPLIX YYACTHKOB, B NyHKTe 40 NPUBOOUTCA CAMLLKOM MOOPOBHOE OMMCaHWe MEnKWX u 3a4actylo
ManosHauMTenbHLIX BONPOCOB, KOTOPLIM K TOMY Xe MpupaeTcA NpeysennueHHoe 3HaueHie. [lpu M3y4eHUn 3TOro MyHKTa y
HeOrLITHOro apbuTpa MOXeT CAOXWTLCA HerpaBUnbLHOe NPefcTasneHMe o npuoputerax. Kpome Toro, B cfiyuae oTkasa
apbuTpaxHoro cypa NpUHATL CoobLueHne, KOTOpoe He COOTBETCTBYET TeXHUUECKUM [leTanAM, yNOMAHYTLIM B 3TOM MYHKTE, TaKoi
OTKa3 MOXET paccMaTpMBATLCA Kak HapylUIeHne MpoLieccyankHbiX NPas COOTBETCTBYIOLLEH CTOpPOHLI. OpHako Komuceus couna
MONE3HLIM YNOMAHYTL 3TU MPaKTU4eCKue [eTanM B KOMMEHTAPWAX, YUMTbIBAA MPW 3TOM, YTO KOMMEHTAapuW He ABAAIOTCA
oBA3aTenbHLIMKM U UTC apBUTPaXHLIA CY[ [OMKEH UCMONL308aTh CBOM OUCKPELMOHHbIE NONHOMOUMA NPY PeLLieHUY 3aTPparMBaeMblxX
B 3TOM MYHKTE BOMPOCOS, O YeM, BEPOATHO, CNeayeT ykasaTs B 4aHHOM NyHKTe.

Onpegenenne cNopHbIX BONPOCOB (MYHKT 11 Nepeuns)

354. B cBA3M ¢ nyHKTOM 41 Bbinn BbICKa3aHLI OMNACEHNA NO NOBOAY TOro, YTO MPEXAEBPEMEHHOe COCTaBNEHNe NEPEUHA COPHbBIX
BONPOCOB MOXeT Bbi3BaTh OnpefeneHHble TPYAHOCTH, ecin B CBA3N C NOCNedyoWMMY COBLITMAMA 3TOT NepeyeHb NPUEETCA
nepecmatpueate. TEKCT NyHKTa HanomrHaeT Tpe6oBaHie onpeeneHiA Ha HauanbHOM 3Tane pasbupaTenbcTBa CROPHLIX BONPOCOB
(unm Kkpyr BefieHmA apbuTpaxHOro cyna), KOTOPOe MPUMEHAETCA B HEKOTOPbIX NPABOBLIX CHCTEMAX U B MPaKTVKE HEKOTOPbIX
apOuUTPaXHbIX yupexaeHuii 1 KoTopoe, No MHEHMIO HEKOTOPBIX CrIeLMANNCTOR, BLI3LIBAET Ha MPaKTUKe NPoBneMbl. Buio MpU3HaHo
UenecoobpasHbiM yka3aTb BITOM NyHKTe, UTO apBUTPaXHOMY CYfy CrieflyeT NPORBNATL MEKOCTb NP YTOUHEHIN CTIOPHBIX BOMPOCOS,
WCXOAA MPU 3TOM U3 BOBMOXHOCTM TOFO, UTO 3TM BOMPOCH! MOTYT U3MEHUTLCA Y YTO apBUTPaXHLI PErnaMeHT YacTo COAePXuT
MOMOXEHNA 0 NOPAAKE PerynnpoBaHUA TaKUX U3MEHeHNiA. Bbino Takxe NPeanoXeHo YIOMAHY T B KOMMEHTaPUAX O TOM, UTO "Kpyr
BeAeHNA", KOTOPLIA [OMXEH ONPeAensTbCA B COOTBETCTBUN € PernaMeHTaM HEKOTOPbIX apBUTPaXHLIX YUPEXBEHUN, CyXUT TOM

Xe Lienn, 4YTo n nepeyeHb CNOPHbLIX BOMPOCOB. Bbino MNPU3HaHo, YTo eCnv Takue u3meHeHUA He 6yﬂyT BHEeCeHbl B 3TOT NYHKT, TO €ro
u.enecooGpasHee NOMHOCTLIO UCKAIOUAUTD,

355. BceaAam ¢ nyHKTOM 43 BbIn0 BbICKA3aHO MHEHWE, UTO pasniuie MeXy BbipaxeHUAMU "NoCTaHOBAeHWe" U "pewlenne” apnaeTca
HEeJ0CTaTOUHO MOHATHLIM W YTO NPeanoYTUTENbHEee UCMONb30BaTL TEPMUH “rocTaHoBNeHWE".

356. Bblino MpepnoXeHo BKMIOUMTD B TEKCT KOMMEHTapKEB MYHKT, NOCBALLEHHLI CRyYalo, B KOTOPOM apBUTPaXHbIN Cyn, cunTaer,
UTO CPEACTBO NPaBOBON 3ALLMTHI, MCKOMOE 0[HO U3 CTOPOH, ABNAGTCA HE[OCTATOUHO CTPOTO ONpeeneHHbIM, U apBUTPaXHbIA cyr
peLuaeT cchopMynmposath ero bonee ueTko (cM. Takxe MNPoeKT pyKOBOOALMX MPUHLIAMOB [NA NOAroTOBUTENbHLIX COBELLAHNA BXOEe
apbutpaxHoro pasbuparensctea (A/CN.9/396/Add.1), "D. OnpeneneHne BOMPOCoB 1 NOPALOK UX peLLeHus”, KOMMEHTapuu rno
NOANYHKTY (ii), a Takxe MaTepuansl 0 paccMoTpeHWu 3Toro Borpoca B Komiconm)'™®.

eperoBops! 0 BO3MOXHOM MMDOBOM COCAALLEHAN 1 X NOCNencTenA AnA NNaHMpoBaHna pasbuparenbersa (NyHKT 12 nepeyHs)

357. Mo cyuwiecTBy 3TOro rnyHKTa He 6biN0 CAENAHO HUKAKMX 3aMeuaHuii.

JokymeHTanbHble fokasarenbetsa (nyHkT 13 nepeyrs)

358. Conepxarue nyHKToB 45, 46 1 54 nonyumno obuly0 NOALEPXKY.

359. Bbino MPeanoxeHo NCKMOUATS NYHKTbI 47-49, Tak Kak OHW CAMLLKOM MOAPOSHDI. MpoTvB 3T0ro Bbinu BbIGBUHY TSI BO3PaXEHNA
Ha TOM OCHOBaHWM, UTO NYHKTbI 47-49 KACAIOTCA NPaKTUKK, KOTOPAA MOXET 0BECTeUMTL 3HAUMTENBHYIO IKOHOMMIO cpeacTs. Bbinu
TaKXe BHeCeHbl MpensnoxeHna ob ucknioyeHnn nyHKToB 50-53, NOCKONbLKY B HUX MPUOAETCA NOBLILLEHHOE 3HAYEHNE MpaKTVKe,
KOTOpas Bbi3bIBAET PA3HOrNACUA Y ABMAGTCA HENPUEMNEMON B HEKOTOPLIX CTPaHaX. B MpoTVBOBECITUM NPeNOXeHNAM YKa3bIBanocs
Ha HeoBXoOMMOCTb PasbACHEHMA B 3TUX MyHKTAX CTOPOHAM MOPAZKA PACCMOTPEHWA 3anpocoB HA [OKYMEHTbl BO U3BexaHve
HEOXWOAHHOCTe! U PA3HOrNacuii B CBETE LUMPOKOTo Pa3HO06pa3 A BoILLEYMOMAHYTON NpakTku. [leiicTBYA B yXe KOMAPOMACCE

"®Tam xe, NyHKT 151,
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v B CTpemneHnn obecneunth camyio WYpOoKYyIlO npueMnemMocTb KoMmeHTapues, Komuccua noctaHosuna CoXpaHuTb coaepxarHue

NYyHKTOB 47-49, UCKMIOUNTL NYHKTLI 50-53 1 orpaHuunTL paccMoTpeHne Bonpoca o 3anpocax Ha JOKYMEHTbI CofiepXaHneM CTaTbh
24(3) ApburpaxHoro pernamerTta IOHCUTPAN. '

360. Beinv BHeceHb! CeRYIOLWNe NPeANoXeHna: B NyHKTe 45 6Gbino Gbl LienecoobpasHo yKasaTs Ha BO3MOXHYIO He0BX0ANMOCTb
obpaLueHun 8 cyq 3a cOReCTBMEM B NONYUYSHNM [OKA3ATENbCTB (Kak MPeaycMOTPEHO, HarnpumMep, B ctatbe 27 TUNOBOFO 3aKOHa
IOHCUTPAI o mexpyHapomHoM ToproBoM apfuTpaxe); B ryHKTe 47 NOACHUTb, YTO B OTHOLLIGHWM cryyan, yrnomaHyToro s
rognyHkre (b), cnoga "cTopoHa... 3aABNAET MPOTECT’ 03HAYAIOT 3aABNEHNE O TOM, UTO 3Ta CTOpPOHa He nonyuuna coobuieHus; B
MyHKTe 43 MOXHO 6610 6b! YNOMAHYTL BO3MOXHOCTb MPeACTABNEHNA AOKA3ATENLCTE C NOMOLLBIO KOMIbIOTEPU3NPOBAHHBIX CPEACTB.

361. BbINO COUTEHO YMECTHLIM OTPA3UTL TaKXe B MyHKTe 50 NpakTvKy, CornacHo KOTOPOW Kakan-nMbo CTOpoHa BMeCTo nepepaum
LOKyMeHTa [pYroi CTOpoHe pazpewuaeT NocnegHei 03HaKOMUTBCA C HUM B MeCTe ero xpaHeHna. Kpome Toro, HeoBxoaumo

ROMKHbIM 06pa3oM yroMAHYTL NPpockGbl 0 Nepenage AOKYMEHTa IKCHePTY UM O MPefoCTaBNeHN NoCReaHeMy aocTyna K aromy
BOKYMEHTY.

Opyrve seluecTseHHbie [0Ka3aTENbCTEA, NOMUMO [OKYMEHTOB (MYHKT 14 nepeusHs)

362. Mo cywlecTsy 3Toro NyHKTa He HbINO cOENAHO HUKAKWUX 3aMedaHui.

Ceupetenu (NyHKT 15 nepeuns)

363. bbiM BLIABUHYTH! NPEANOXEHNA 06 NCKMIOUEHMN NYHKTOB 61 1 62, NOCKONLKY OHM MOOLUPAIOT NPAKTUKY, B COOTBETCTBMN C
KOTOpOi1 CTOPOHa, NPEeACTABNAIOLAN CBUAETENA, BCTPEUABTCA C HUM NP 3aKPLITLIX ABEPAX V1 MOMOTAeT eMy rOTOBITL NUChMEHHOe
3aABneHne. o MHEHMIO MHOTVX NPaKTUYecknx paboTHUKOB, TakaA NPaKTUKA NOAPbLIBAET [OBEPUE K CBURETEILCKM MOKA3AHUAM,
He 0f06PABTCA B pa3nuuHbIX CTPaHaX MVPa U B HEKOTOPLIX CYUARX AaXe MOXET IPOTUBOPEUMTL 3aKOHY. B MPOTUBOBEC CKA3AHHOMY
BbIN0 NPpeAnoXeHo CoXpaHUTL MYHKTb! 61 11 62 MIMEHHO B CBETE PACXOXAEHHUIABO MHEHVAX O TAKOM NPaKTVKE; HEOBXOAMMO NOACHUTL
pasnnuHble cyLIecTByIOLLME BO3MOXHOCTU M OCTaBUTL Bonpoc o6 onpeaeneHin nopaaka pasbupatenscTea AnA peLleHUs Ha OCHOBE
NPUMEeHUMBIX HOPM NPaBa U KOMNETEeHTHOCTU apBuTpaxHoro cyna. Komueena peLiuna MaMeHnTL pedakLmio NyHKToB 61 1 62, ¢ Tem

YTOGHI yKasaTb, UTO CYLLIECTBYIOT Pa3niuHblie BUAbLI MPAKTUKKU U YTO HIA OLIHOMY U3 HUX HeNb3A 0THAaTh npegnoyTeHne, a Takxe yyecTs
BbiCKa3aHHbie oraceHun.

364. Bbino peLeHo NCKMIOUATL NMYHKT 63, MOCKOMbKY B HEM YNPOLUEHHO TPaKTYeTCA BONPOC, 3aTparvBaioLLMil OCHOBORONaraiowye
npaBa CTOPOHbI HA NPeACTaBNeH1e NOKa3aTenbeTs.

3KCI'I€QTI>I u_caureTenn-akenepTht (NYHKT 16 nepeuqn)

365. Mo cywectsy nyHkTa 16 nepeuHA He ObINO cOenaHo HUKaKMX 3ameuarmit.

Cnywianbumsa (NyHKT 17 nepeyHn)

366. bbino NpeanoxeHo 0TpasnTsb B NMyHKTe 83 Takxe U criyyail COCTaBMeHViA Pe3ioMe YCTHLIX 32ABNEHNA 1 NOKa3aHWn ceKpeTapeM
apbutpaxHoro cyna.

MrorocTtoporHui apButpax (MyHKT 18 nepeuns)

367. Bbino BHeceHo npepnoxenne, nogaepxaxHoe Komucenei, 06 UCKNIOUeHUN MyHKTOB 87 11 88, MOCKONLKY OHU He KAacaloTCA
BOMPOCOB OpraHn3aumy apbutpaxHoro pasbuparenscrea. Bbino NPUHATO pellieHne 06 UCKAIDUYEHMN TakXe NyHKTa 89, NOCKONbKY
pasnenbHoe PaccMOTPEeHrie BOMPOCOB, Kak 3TO YKa3biBAETCA B AaHHOM MyHKTe, MOXET OKa3aTbCA COXHOW 3afauein n NpuBecTy K
BO3HVIKHOBEHWIO Npobnem, cBA3aHHbIX ¢ COBMNIOAeHNeM NPaB CTOPOH, U fOCKOMbKY B KOHTEKCTE KOMMEHTapues pelunTb Takue
npobnemb! HEBO3MOXHO.

368. Bbino 8bipaxeHo MHeHue, UTe NyHKT 90, ChopMynMpOBaHHbIA B BeCbMa 0BLLMX BbIpaXXeHUAX, He CneayeT BbIHOCUTh B OTAENbHBINA
MYHKT MEePeYHA 1 YTO ero CyulecTBo cnegyeT U3NOXWTb B APYroM COOTBETCTBYIOWEM MeCTe KOMMEeHTapues.

Bo3MoxHble TpeboBarMA B OTHOLLIEHMU PErMCTPaLMM UMY CAAYA HA XDaHEeHUe DeLleHnA
(NyHKT 19 nepeyrs)

369. Bbifno yKasaHo, UTO 3auHTepecoBaHHOCTL B perMcTpaumu peLerna obbluHO NPOABNAET BLIMIPaBLUan CTOpOHa B Crope, YTo
paszgen 19 NpakTMUecKU He MMeeT OTHOLLIEHUA K OpraHn3aLmy pasbnupartensCTBa U YTO yKasblBaTh UTo-nM6o No 3ToMy BOMNpPOCY B
KOMMEHTapUAX HeT HeobxogumocTi. OnHako KoMreensa couna 3ToT pasfen ronesHbiM, NMOCcKosbKY BOMPOCs! O TOM, KakuM o6pasom
[OMXHO PerMcTpUpoBAaTLCA peLLieHe, KTO NPOU3BOAMT PervcTpaumio u cnegdyet i Booblue perucTpupoBath pelleHne, MOryT
pelaTbCa No-pasHOMy W MOCKOMLKY CTOPOHBI MOTYT He 3HaTh O CYLUECTBOBAHUM Takux TpebosaHuii.

C. 3akniouerme
370. 3aeeplive paccMoTpeHWe CyulecTea MpoekTa KoMmmeHTapues, Komuceua npocuna Cekpertapuat nogrotosutb B CBeTe

COCTORBLUMXCA B KoMucenn o6cyXaeHuid MepecMoTPeHHbIN NPOEKT KOMMEHTapUes ANA OKOHYaTENbHOMo yTeepxaeHua Komucenen
Ha ee OBaguaTh Oesaton ceccum 8 1996 roay.
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371. TMpu 3T0M BbINO OTMEUEHO, YTO Ha CBOSN [BAALIATL LLIECTO ceccum B 1993 rony Komvcems oTnoxuna AIPUHATUE peLLIeHnA NO

BOMpocy 0 LienecoobpasHocTH NposefieHna paboTsl B 06NACTI MHOrOCTOPOHHErO apEUTPaXa 1 MonyUeHUA [OKA3aTeNbCTs npu
apbutpaxHoM pasbuparenscree'’.

372. OTHoCKTENLHO MHOMOCTOPOHHEro apBUTPaXa Ha TeKyLLeH CeCCUM YKasblBanoch Ha BecnepcneKTMBHOCTL NposeneHs paboTsl
Mo 3TV Teme, NOCKOMLKY LLMPOKOE pasHooBpasue ciyuaes MHOrOCTOPOHHEFo apbutpaxa He no3BONAET 3chheKTUBHO NPUMEHATL
KHAM 0BLUMe PeLUeHnA; Bbino TakxXe OTMEUEHO, UTO OMbIT APYTUX MEXAYHAPOAHBIX OPFaHU3aLMIA CBUOETENLCTBYET O TPYAHOCTU
AOCTUXEHUA NMNOAOTBOPHLIX PesynbTaTos Mpy paspaboTke AaHHON Tembl. Tem He MeHee Kom1ceua pewmna, uTo Cekpetapuat
RONXEH NMPOAONXaTk HabMlIoAaTs 32 3aKOHO[ATENLCTBOM U NPaKTHKOW 8 0BACT MHOFOCTOPOHHEro apbuTpaxa, ¢ Tem YTo6b! UMETH

BO3MOXHOCTb NPEACTaBUTL Ha OAHOM 13 By AyLUNX Ceccuil AOKYMEHT O LienecooBpasHOCTH 1 BOMOXHOCTH npoeefeHna Komucenein
paboTsl B 37O 0Bnacy.

373. lo Bonpocy o ronyuernn [OKa3aTeNLCTe B X0fe apeUTPaXHOro pasbupaTenCTBa oTMEUaNoCcH, UTo xapakrep obcyxgeHnin
NPOEKTa KOMMEHTapues Mo OpraHN3aLm apbuTPaxHoro pasbupaTensCTsa CBUAETENLCTBYET O TOM, UTO CreuUanueTbl-NPaKTUKA B
0bnacT MexXmyHapoaHOro TOProBoro apbuTpaxa UMEIOT PasnuHble MPEACTABEHUA O CnocoBax ronyyYeHns [OKa3aTenbCTs Npu
apbutpaxe. Flockonsky Takvie PacXoXAeHUA BO BIrfAZAX CO3AAIOT TPYAHOCTH B npaxkmueckon pabote, 6biNo peweHo, YTo
Kommceum cnepyet usyunts LenecoobpasHoCTb M BOBMOXHOCTL MpoBeAeHUA paboThl B 3Toi oBNaCTH. CekpetapuaTty 6bino

NPEANoXeHO NOAroTOBUTL K OfHOW 13 ByAyLUMX Ceccuil IOKYMEHT, KOTOPbI MOT 6bl CAYXUTb OCHOBO DNA paccMOTPEHUR 3ToM
rpobnemsl Komucenein.

V. ®UHAHCUPOBAHWE OEBUTOPCKOW 3AO0MKEHHOCTU

374. Ha cBoei piBapuath wectoid ceccnn (1993 ros) Komuceus paccmoTpena 3anucky CekpeTapuata, B KOTOpOW BKpaTtue
06CYXAaloTCA HeKOTOPbLIe NPABOBbIE MPOBeMbl B 06nacTy yCTyrnku TpeBoBaHuiA M acrieKTb NPOLLINOI 1 TekyLueil paboTsl B 06nacTi
yeTymu u cmexHelx Tem (A/CN.9/378/Add.3). 3atem Komuceua obpatvniach k Cekpetapuarty ¢ npockbolt NOAroToBUTL
ncenepoBaHne o BO3MOXHOCTM NposefierHna paboTel No yHudumKkaumm B 06nactv yeTyriku TpeGosarmir™, B oTeet Ha 3Ty npockEy
ceKpeTapuaT npeacTasun Komvcenm Ha ee aaauaTh ceabmoi cecoum (1994 rop) foknag o npasoBbix acreKTax cyHAHCMPOBaHNA
nebutopckoit 3aponxeHHocTy (A/CN.9/397). B 3ToM [oknane OCHOBHOE BHUMaHWE yOenanoch yCTyrke, oCyLLeCTBNAEMON’ ¢ Uenbio
ofecneueHna hHaHCUPOBaHMA (T.€. C LIeMbio YBENMUEHNA NOCTYNNEHMI M NONYyYeHNA KpeauTa) u 6bin cCRenaH BLIBOG O TOM, UTO
PAR NpobneM, CBA3AHHLIX C YCTYMKOIA, MOXHO Gblflo Gbl YPerynupoBaTh ¢ NOMOLLBIO CBOAA YHUULMPOBAHHBIX npasun, KOTopbIe
Komucena morna Gl noproToenTs. Ha 310 cecenn Komicena npocuna Cekpetapuart MofroTOBUTL AOMNOMHUTENbHOE MCCAe QoBaHNE,

B KOTOpoM Gonee Moppo6HO paccMaTpuBanCh Gbl NOCTABNEHHbIE BOMPOCH! U K KOTOPOMY Gbin 6b1 MPUAOXEH NEPBbIA MPOEKT
YHUPMLMPOBaHHBIX Fpasun'®,

375. BoucnonHenue aToinpock6bl CekpeTtapuat npeacTasun KOMUCEUN Ha €@ HbIHeLLHEN Ceccimi IoKNag, B KOTOPOM obcyxpaeTcA
BO3MOXHbIM 06bem Gynyiuei paboThl v pAf CBA3aHHBIX C YCTYNKOM NpobneM U NpeanaraioTcs HeKOTOpble BOMOXHbIE PeLLeHUA
npoBnem, BO3HUKAIOLLMX B KOHTEKCTE UHAHCUPOBAHUA [EBUTOPCKOI 3aRoMKeHHOCTU (A/CN.9/412). B Aoknap Gbim BKAIOYEHS!
npeABapuTenbHble NPOeKThl YHAULMPOBAHHLIX fIPaBAN, KOTOPbie AOMXHb BbiMM 3a0CTPUTh BHUMAHME HA HEKOTOPLIX 13
NOCTABNeHHbIX BOMPOCOE 1 BO3MOXHBIX OTBETAX Ha HUX, C TeM 4TOBbI MoMoUb KoMUcCH MPUHATL pelieHne 0 uenecoobpasHocTh
nposepnetna B Gyaywem paboTel no 3Tol TeMe. B Aoknafe AenaeTca BbIBOM, O TOM, UTo KOMUCCUN He TOMBbKO XenaTenbHo, HO U
yenecoobpasHo MOAroTOBMTL CBOA YHUPULMPOBAHHLIX fIPABWM, Liefb KOTOPbIX GYAET COCTGATL B YCTPaHeHt MpenATCTauiA
hHAHCUPOBAHMIO BeBUTOPCKON 3af0MKEHHOCTU, BO3HUKAIOLLIMX B Pe3ynbTaTe CyLUECTBYIOUIeN B PA3NNUHBIX NPABOBLIX CUCTEMAX
HeonpeReneHHoCT OTHOCUTENLHO AEMCTBATENLHOCTY TPAHCTPAHUYHBIX YCTYMOK (MPK KOTOPBIX LIEAEHT, LIECCUOHAPHIA 1 [OMKHIK
HaxOOATCA B Pa3HbIX CTPAHAaX) U OTHOCUTENLHO NOCNEACTBMIA TaKWUX YCTYNOK GAA [ONXHUKA U APYTUX TPETbUX CTOPOH.

376. Komuceva Bbipasvuna mpusHaTenbHocTs Cekpetapuaty 3a coTpygruuectso ¢ MUYUM, Taarckoit KoHdepeHumein no
MeXgyHapogHoMy uacTHoMy npasy ("Taarckoi koHtepeHumen”), EsponeiickuM GaHKOM peKOHCTPYKUMM u passutusa (EBPP),
MexgyHapoaHbiv BaHkoM pekoHcTpykLmmu W pa3ssuua (MBPP) un - 8 CoeguHeHHbix Llitatax Amepuku - ¢ HaumoHansHon
KoHdbepeHuMen yNonHoMaUeHHbIX Mo YHAUKaLMY 3aKOHOB WTAToB. B pamMkax coTpygHuuecTsa npoekT gokymerTa A/CN.9/412 Bbin
HanpaBneH 3TM opraHU3auUMAM ONA KOMMEHTapUeB, a OKOHUATEeNbHLIN BApUaHT 3TOro [OoKyMeHTa Obin NpeacTasneH yCTHO Ha
HefiaBHO NpoBeaeHHon ceccun Coseta ynpasnsiowmx MUYUIT (Pum, 29 mapTa - 1 anpensa 1995 roga). Komvccus nogreepavna
HEeobX0AMMOCTb aKTUBHOIO COTPYAHNHECTBA CO BCEMIA HALIMOHANBHBIMU U MEXLYHAPOHLIMM OpraHU3aLmMAMIA, NPOBOAALLMMN paboTy
B 3TOW 0BnNac, B TOM uncne C NpeLcTaBuTeNAMA COOTBETCTBYIOLUMX CEKTOPOB - KaK roCy4apCTBE@HHOIo, TaK U YacTHOro, - a TaKxe
€ I0pUCTamu, KoTopble By YT KOHEUHbIMM MOMb3oBaTENAMA NOBOTO YHUMLMPOBAHHOTO 3aKOHA, KOTOPbIR MOXeT BbiTb MOAroToBNEH
Komuccnen.

377. Vipea paboTbi No 310 TeMe Nofyunna LLMPOoKYIO NOGAEPXKY cpeam uneHos Komuccnm. Bbirno 3aseneHo, 4to npeficTaBneHH.le
CekpeTrapuaToM 3a nocnefHue Tpu rofa CNPaBoyHbie JOKNagbl CNYXaT XOPoLIein OTNpaBHON TOUKON AnA NPoBeaeHUA 6yqyu4e1:|
paboTbl, NOCKONLKY B HUX 0603HaueHa npakTuieckan Nnpobnema, CKOTOPOA NPUXORUTCA CTANKNBATLCAYYACTHAKAM MEX[1yHapomHow
TOProsnu B CBA3N C CyLLI@CTBYIOUIMMU pasnimunanMn B 3aKOHOLATENkCTBE, 1 NOCKONLKY B HUX NpennaraeTca pAQ BO3MOXHbLIX PeLUGHMVI.
Kpome Toro, 6eino otmeueHo, uto pabota Komuccum no Teme ycTyrikv fefutopckon 3agonxeHHocT Morna bl conericTeoBaTh
PasBnTUIO MeXyHapOLHOW TOProBM, MOCKONbBKY YCTYNKa ABNAETCA OOHOM U3 Hambonee BaxHbLIX onepaLmi npu (bI/IHaHCMPOBaHMIiI
mMexgyHapogHoi Toproenu. bonee Toro, 6610 ykasaHo Ha To, YTo paboTa Kommccun no Teme ycTynku mMorna 6bl BbiTb MonesHoi

""Tam xe, cOpOK BOCbMas ceccns. [lonontenyie N2 17 (A/48/17), nyHKT 295
2Tam xe, NyHxT 301.

*Tam xe, copok fieesTas ceccus, [ononHerme Ne 17 (A/49/17), nyHkr 210.
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B CBA3N C ee paboTON NO TPAHCrPAHUUKOI HONNATEXECNOCOBHOCTH 1 npoeKTam "CTpouTean'rBo-axcnnyarauun-nepenaqa" (cany,
MOCKOnNbKY Npobnema NPrU3HaMMAa ¥ NCKOBOW CUfibI TPAHCTPaHUUHbIX YCTYMOK, KaK MpaBuno, BO3HMKaeT B cnyJyae HeCOCTOATENLHOCTH
LeaeHTa 1 rMocKonbKy yeTyrnka nebuTopekoi 3aonkeHHOCTH ABNAETCA HEOTLEeMNeMOI YacTbio OroBOPHLIX Mogeneit CIM.

378. B 10 xe Bpema 6bin BbICKA3aHbI onpepeneHHsie comHerma, ORHO U3 COMHeHW COCTOANO B TOM, uTO cnepyeT usberats
Ry6nrposaHua umv konAnauM ¢ paboTo, KoTopan yxe npoaenara 8 MUY (KoHeeHLma MUY o MeXnyHapofHoM aKkTopuHre)
VNN KOTOPaA OCYLLIECTBAAETCA B HACTOALLEE BPEeMA (MPoeKT YHUMUMPOBaHHbIX npasin MUYUM o mexgyHapopoHbIx UHTEepecax B
MobuabHoM obopygosaHim). B Apyrom cnyuae 6biN0 3aABNEHO, UTO 3Ta Tema ABNAGTCA BecbMa CMIOXHOW 1 uTO OHa TpebyeT
AONONHATeNLHOTO U3YYeHWA Mpexae, YeM OHa MoXeT BbiTh nepenaHa Ha paccmorperne pabouein rpynne. ComHeHve 6uino
BbICKA3aHO TaKXe B CBA3Y C Tem, uTo paboTa Mo Teme YCTYNoK He ByfieT, BO3MOXHO, COAeNCTB0BaTS peLLeHmIo Knipyuesoi Npobnems!
YCTAHOBNEHMA O4epenHOCTH y 0BNETEOPEHNA TPEBOBAHMIA B OTHOLLIGHUN HECKOMbKIX 3aABuUTeNen, NPeALABNAIOLLMX TpeBoBaHUA Mo
YCTynneHHon nebuTtopckoi 3afomkeHHoCT], A0 Tex nop noka He Bypet Gonee nogpobHo paccMoTpeHo Haubonee eepoATHoe
pellierue, T.e. peructpauma, B KoHTeKcTe ByfyLuei paboTsl, KoTopyio nposedeT Komucena no sonpocy o nepegave/ycryrike npas
Ha Tosape!, a MUYY - no Bonpocy o MeXOyHapofHbIX o6ecrieunTenbHLIX MHTEpecax B MOBMILHOM obopynosaHin. Bbino Takxe
MPeANoXeHo 0TNOXMTL paboTy No yeTynke BBMAY Hauana paboThl No BOMPOCY O TpaHCrPaHUYHON HeMNAaTeXeCcrnoco6HOCTY Ha TOM
OCHOBaHWK, YTO C NpobinemMamn YCTYMoK CBA3aHA OfHA U3 OCHOBHLIX npobnemHbix obnacren B chepe HecocToATenbHOCTH. B
asanoruHom nnamHe Gbina BbiICKAa3aHa MbICAb, YT 6yaywan pabora no npoekram CIM HeunsbexHo ponmxHa NogHATL BONPOCH!
yeTynkn nebutopckoit 3saponxeHHoc. Kpome Toro, 6bina BbickasaHa 06eCroKOEHHOCTb B CBA3M G TEM, YTO CBA3AHHBIE C YACTHbIM
MeXyHapoaHLIM NpasoM acrieKTsl YCTyrku nebutopckoi 38[10MKEHHOCTW, KOTOPbiE MOAHATE! B FOKMAAe, HaXOAALIEMCA Ha
PacemoTpeHnn Komneenm, U B conepXaLlmxca B Hem MPOeKTax YHUGNUMPOBAHHbLIX MPaBUI, ABAAIOTCA OCOBEHHO CNOXHBIMU 1 UTO
WX He cneflyeT peLuats, 8 0COBEHHOCTI C NOMOLLBIO MPUMEHEHIA, BO3MOXHO, YaCTUMHORO foAxoAa, KOTOPLIA BMECTO YHUDUKaLMN
Mpaga MOXeT HenpenHaMepeHHO MPUBECTU K YCUReHMIo HeonpedeneHHocTH. B aToit €BA3n 6bINO BbICKA3aHO OMpemeneHHoe
COMHEHWE OTHOCUTENBHO TOTO, UTO KakUe-NMBO YHUMLMPOBaHHbIE fpaeuna no ycTynke, He BKMIOUAIOLLME HEKOTOPbIE HOPMb!
4acTHOroMexayHapoaHoro npaea, Ao6aBAT uTo-AG0 HOBOE K cyuectayioLen KorseHUmm MAYUM o mexayHapogHom cdakTopuHre.

379. MpeobnapaioLuee MHeHe 3aKMIOYANOCH B ToM, UTo Komuccum cnenyeT nepegate AokNag 1 COREPXKALLMECA B HEM MPOeKTbI
YHUMLMpOBaKHLIX Npasun paboyei rpyrine, NOPYYYB /A NOArOTOBUTb YHUDULIMPOBAHHBIA 3aKOH 06 yCTynKe Npn hmHaHCUpOoBaHUK
AebnTopckoi 3aponxeHHOCTH. Bbino NOAUEPKHYTO, UTO KOMMCCHA ¢ YUETOM ee YHUBEPCaNLHOMo UNeHCTea U obuero maxnara, B
COOTBETCTBUM C KOTOPbIM OHa ABNAGTCA LEHTPANbHbIM NPABOBbLIM OPraHOM CUCTEMbI Opranusaumm O6beguHeHHbIx Hauuin B o6nactyn
Npasa MeXAyHapoaHoi TOProBM, BONXHA UrPaTh 0COBEHHO aKTUBHYIO ponb B 06naCTM bUHAHCUPOBAHMA TOProBMN.

380. YroKacaeTcA onaceHma, BbICKA3aHHOrO B OTHOLLISHUM BO3MOXHOro Ay6nuposanua yeunuin pabotel MUYYN, To Habmoparens
oT MAYUYM 3ameun, 4To 5Ta 3apava B TOM BUOE, KK OHa onpepeneHa B HacToALLiee BpemA, He ByneT aybnuposaTbeA v BeTynaTs
8 Konmmamio ¢ KomseHumeir MUYUMN o mexpyHapooHoMm haKTopuHre, KOTOpas 3a WCTeKee ¢ MOMEeHTa NOLArOTOBKN
paccmaTprBaemoro foknafa epema sctynuna B cuny 1 maa 1995 ropa ana Uramm, Hirepumn v dpaHumm v Bonpoc o patdbukaumm
KOTOPO¥i paccMaTpuBaeT pAf ApYMX cTpaH. Mto kacaetca paboTsl MUYUI ro Borpocy o MeXAayHapogHbix obecnieunTenbHbIx
uHTepecax B MobunbHoM obopyposaHu, To Habmiopatens or MAYUMN yKasan Ha HeobXoauMOCTb OCYLLIECTBAEHUA TECHOro
COTPyAHU4ECTBA, B YAaCTHOCTH, B 06NaCTV CUCTEM PerMcTpaLmv, KoTopas NPeaCTaBnAeT coboi BaXHbI ACHEKT pabotbt MAYYI B
370/ 0b6nacTv Npasa. UTo KacaeTcA acneKTOB YCTYMKM, CBA3AHHLIX C YACTHbIM MEeXAYHapoAaHLIM NPaBoM, TO 6610 OTMEUEHO, UTo
TPYRHOCTE UX pelleHnA [onxHa NpUBOANTL He K WX UcKMioueHWo u3 Byayiueit paboTbl Komucoun nio 3Toit Teme, a, HaNpoTVB, K
ycraHosneHuio Gonee TecHoro: coTpyaHMUecTsa ¢ aarckoit KoHdepeHLmel, Hanpumep, € Liensio NPOBeAeHUA COBMECTHbIX
COBELLIAHNIA 3KCMEPTOB NO BONPOCAM, MPeACTABNAOLLMM 06LUMit VHTEPEC 1 KacaloLWMMCA YCTYNKN AeBnTopCcKOon 3a00MXeHHOCTH.

381. Yro kacaerca Toit opPMBI, B KOTOPOI MOTna Bbi NPOBOANUTL paboty Kommuccna, To, XOTA 1 6biN0 NPU3HAHO, YTO 3TOT BOMPOC
HeoBxopumo Gynet pacecmoTpeTs Ha Gonee MospHeM 3Tane, Korpa 6yner bonee noppobHo onpegeneHo copepxaHve
YHUDMLIMPOBaHHBIX NPaBUI, Ha [aHHOM 3Tane Npeobnafano MHeHve B nonaepxXKy NOAroTOBKM TUMOBOro 3aKkoHa. Tak, Hanpumep,
6bino 3aABNEHO, UTO TWMOBOM 3aKOH MOXET CTaTb Gorlee MoAXoaALLeit topmoit paboTe! BEMAY TOrO, YTO MEXAY ApPaBOBbIMM
CICTEMAMM CYLLIECTBYIOT 3HaUMTe bHbIE PACXOXAGHNA U UTO NPObrembl, BOHMKAIOLLINE B KOHTEKCTE YCTYMOK NP thHaHCPOBaHUM
AEBNUTOPCKON 3aA0NKEHHOCTH, HOCHT CRIOXHbIN XapakTep. B 3Toi CBA3N BbINO OTMEUEHD, UTo YCTynKa Npou3BOAUTCA B KOHTEKCTe
CMOXHBIX (HUHAHCOBLIX ONEPALMIA, B OTHOLIEHM SKOHOMAHECKIX ACTIEKTOB KOTOPbIX Pa3suTble 1 pa3sVBaloLIMecA CTPaHbl MOryT
PaCXoAMTLCA BO MHEHUAX. BbiNo BICKA3aHO MPenoxeHne o ToM, UTo B cnyyuae, ecnm Komvcona GyneT paspabaTsizaTh TMMOBOI
3aKOH, MOXHO Bbino Gbl NOAFOTOBUTL TaKXE U KOMMEHTApWi, B KOTOPOM PACCMATPMBAMACL Bbl PA3MUHbIe BUAIbI chrHaHCOBOM
NPaKTUKA, B KOHTEKCTE KOTOPLIX MOXET MPOM3BOOMTLCA YCTYrKa AeBUTOPCKOM 3afOoNXeHHOCTM, a TakXe vanaranvch Obl
PacXoXaeH!A, CYLUECTBYIOLIME MeXAY Pa3nMUHbIMU MPaBOBLIMI CUCTeMaMI B 06MacTh YCTYnku, UTo kacaeTcA MMNepaT BHOro 1nm
HENMNEPATVBHOTO XapakTepa MoAroTaBNMBaeMbiX YHUMWULIMPOBAHHLIX Mpaenn, To 6bINO BbickasaHo MHeHue, yTo B Bymylive
YHUUUMPOBaHHbIe NPpaBiia cnepyeT BKAIUMTL 06Lee NONMOXeHUe O MPU3HaHN BETOHOMUN CTOPOH.

V1. BO3MOXHASA BYYLWAA PABOTA
A. TpaHcrpammuHas HennaTexecnocobHoCTL

382. Kommcema pacemotpena sarmcky Cekpetapuata (A/CN.9/413), cogepxaLllyio goknan o Konnoksuyme KOHCUTPAN/MHCON
no npobnemam TPaHCTPaHUYHON HeNNaTexecrnocoBHOCTW ANA MpencTasuTeneit cynebHeix opraHoe (TopoHTo, 22-23 mapta
1985 ropa). Llens Konnokenyma 3akniouanach s SbiRBReHMN B MHTepecax paboTet Komnconn, sengy ee nepexona x pabote Han
BONPOCOM O TPAHCTPAHUUHON HECOCTORTENBLHOCTU, MHEeHIA NPeACTABUTENEN CYAeBHBIX OPFaHOB I COTPYAHNKOB NPABUTENbCTBEHHbIX
OpraHoB, 3aHMMAIOLLIAXCA BOMPOCaMU 3aKOHOAATeNbCTBa B 06nacT HECOCTOATENLHOCTH, MO KOHKPETHOI npobneme cyne6Horo
COTPYAHN4eCTsa B Aenax, KACaILWNXCA TPAHCTPAHUUHOMN HETNATeXecnocoBHOCT, U NO CBA3AHHbIM C 3TOM NPoBnemoit BoOnpocam
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0 RocTyne K cyaam UHOCTPaHHbLIX KOHKYPCHBIX YNPaBNAIOLLMX U NPU3HaHNA NPOU3BOACTBA MO AeNaM O HeNMaTeXecnoco6HOCTY B
UHOCTPaHHLIX rocyjapcTeax (HUXe UMeHyeMbIX COOTBETCTBEHHO "COTPYAHNYECTEO CyAe6HbIX opraHos" U "ROCTYN 1 NpusHaxme").
Ha nocnepweit ceccum 6bind MPUHATO pelueHue o Tom, uTo paboty Komuceu, no meHsLueit mepe Ha 3ToM 3Tane, cnegyer
COCPeMOTOUATL Ha ATMX OrpaHuueHHbIX acnekTax'. B pa6oTe Kornnoksuyma nns npegcTtasutensin cynebHbIX opraHos NpUHANK
yuactne 60 cyneit M ONKHOCTHBIX UL, NPABUTENLCTBEHHDIX OPraHoB U3 36 rocyAapcTs, MPeaCcTaBNABLIAX pasnuuHble NpasoBbie
cucTembl M obnagalolumx cambiM PasHOOBpasHbIM ONLITOM.

383. Beio cpenaHo HanoMMHaHWe O TOM, YTO pelueHne Komucouu mpucTyruTb K pabote Hag BOMPOCOM O  TpaHCrpaHMuHon
HennaTexecrocobHocTv 6biNO MPUHATO B OTBET Ha NPEANOXEHNA NPAKTUYECKVX PAaBOTHIKOB 1 ApyrviX rnpeacTasuTeneil TOProebix
KpYroB, HenocpeACTBeHHO CTankWBAIOLLMXCA ¢ 3TN npobnemoit. Komuceua Ha coei AapLaTh LwecTon cecoun B 1993 roy
nocTaHoBMNa MofpobHO U3yunTb 3TO MpEenoXeHue, KoTopoe Brepesie Obino BHeceHo Ha KoHrpecce OHCUTPAR
"YHneuupposaHHoe Toprosoe npaso 8 XXI Beke"'®. BriocneAcTauy Lna OUeHKM uenecoobpasHOCTM W BO3MOXHOCTY NpOBEaeHUA
pa6oTbl B 31O 06NACTM 1 ANA COOTBETCTRYIOLLErO ONpeaeneH1s obbema pabotsi 6o nposeAeH Konnokeuym IOHCUTPA/MHCONN
(Bera, 17-19 anpens 1994 roga), 8 paboTe KoToporo NPVUHAMM yYacTe NpakTuyeckune paboTHUKN pasnuuHbIX HanpasneHui,
3aH1MMaloUIeCA BONPOCaMU HENNaTexXecnocoBHOCTH, CyAbW, NPaBUTENLCTBEHHLIE JOAXHOCTHbIE MLA U NPeacTasuTen Apyrvx
3anHTepecoBaHHbIX KpYroB, BKAoYaA KpeauTopos. B pesynsbTate npoBepeHua atoro nepeoro Konnoksuyma IOHCUTPAMN/MHCON
Bbint coenaHbl NPeanonoXeHua Kak o LenecoobpasHocT nposenerua Komvccueis paboTbl, HanpasneHHon Ha A0CTUXEHNe
OFpaHNUEHHON, HO NoNesHoi Uuem obneruelna coTpyaHMUecTBa cynebHbix opraHos, Tak u o6 opraHM3aLmMn coeewlan1a cynen,
NPeACTaBNAIOLMX  pasfiuuHbie rocyapcTea, KOTOPoe ABunock Obl BeCcbMa 3HAUMMBIM LUArOM B [anbHeileid oueHke
LenecoobpasHoCcTV 1 BOMOXHOCTU MPOBEREHUA Takoih paboThl, a TakXe ee obbema.

384. B kauectse onopHoro maTepuana gnAa obcyxpeHua yyacTHuku Konnoksuyma ona npegcrasureneit cyaebHbIX opraqos
UCMonbL30Bany CNPagouHLIA AOKNand, NOAroTOBNEHHbIA FPYNMOi SKenepTos, KoTopaa 6bina cosnana UHCOfM. B atom goknage
obobianvick AeCTBYIOWUME NPABOBLIE PEXMMBI, BKMOYARA NPenATCTBMA, KOTOPbIe YACTO BCTPEYAIOTCA Ha NyTU COTpyaHUUecTEa
cynebHbix opraHoB 1 obecneueHns QOCTYNA U NPU3HAHWA B Oenax, CBA3aHHLIX C TPaHCrpaHYHON HernaTeXecrnocobHOCTLIO, U
KOTOpble 06yCnoBfeHbl, B YaCTHOCTH, pa3HoobpasneM Noaxomaos, MPUMEHASMBIX B PA3NUUHBIX NPABOBLIX CUCTEMAX, a BO MHOMMX

CRy4anX 1 OTCYTCTBMEM AOMXKHON 3aKOHOAATENLHOM OCHOBbI ANA COTPYAHMYECTBA CyAeBHbIX OpraHoB 1 AnA obecneueHna [ocTyna
Y NpU3HaHuA.

385. B foknape onmeblBaeTCA Takxe 3aKOHOLAATE NbHAA 0CHOBA, KOTOPaA CYLLECTBYET B OrpaHUUEHHOM Yicne FocyapcTe, KOTopan
KOHKPETHO MpefiHasHayeHa AnA peryfmposara BOMPOCOB COTPYAHUMECTEA CynebHbIx opraHos 1 ofecrieueHra [ocTyra W NMpusHaHuA
B KOHTEKCTE HernnarexecrnocobHOCTU U KoTopasa MOXeT GbiTb YaCTUUHO MCTIoNb30BaHa B Xofe AanbHeiiielt paboTsl Komuccum.
Takne 3akoHogaTenbHbIE aKThl OTAMYAIOTCA BPYF OT ApYra Mo CTeNeHW, B KOTOPO COTPYOHMYECTBO U NOMOLLIL OBA3aTENbHL UK
OCYLLIECTBARIOTCA M0 YCMOTPEHMIO 3aMpalLmBaemMoro Cyfa B TOM, UTO KacaeTesa Kak Bonpocos obecneyeHia ocTyna 1 NpusHaHua,
TaK W CTeneHM oKasbiBaeMoin nomoLy. OMMCHIBAIOTCA TaKXe PasnuuHbie Crocobbl M KOHLIENLMK, UCNIORb3YIOLLIMECA B paMKax

CoTpyaHWuecTsa cyne6H|>|x opraHos # obecneueHun J0CTyNna U NPU3HaHMA B OTCYTCTBUE KOHKPETHbIX 3aKkoHWogaTefibHbIX Unn
AOroBOpPHbLIX OCHOB.

386. B goknan 6uin BKMIOUEH PAQ PEKOMEHOALMA, B TOM UMcChie, Harnpumep, cnepyiolwme: rocygaapcTea cnefyeT NoowpAThL K
BKMIOMEHVIO B CBOE 3aKOHOOATENbCTBO HEKOTOPbLIX OCHOBOMOMAraloWMx HOPM, NPUMEHMMbIX B CAyYaAX TpaHCrpaHUuHoN
HernnarexecrnocobHocTH; MMLIO, NoJaloLLiee XOAaTaiNcTBO O MPU3HAHN, He [OMXHO PACCMATPMBATLCA Kak MOMHOCTHO NofragaoLlee
1104 I0PUCONKLMIO 3apy5eXHOro rocyapCTBa BO BPEMA BLICTYNNEHWA B Cyfe NO Aeny 0 HennaTexecnocobHOCTH; 1 noche MPUHATUA
pPeLIeHna o0 NpU3HaHuKM Takoe COTPYAHWYECTBO M OkasaHue MOMOLM CrefyeT OCYLUECTBNATL B TaKoi copMe, KOTOpaa He
NPOTUBOPEUUT 3aKOHOHAaTENLCTBY MHOCTPAHHOIO roCY[apcTaa, NPEQoCTaBnAA NpY 3TOM COOTBETCTBYIOLLIEMY CYAlY AUCKPELIMOHHDIE
NONHOMOUMA MO OKA3AHMIO TaKOIA MOMOLLM 1 COQENCTBNA, KOTOpble MOryT noTpe6oBaThea B CNOXMBLLMXCA 06CTOATENLCTBAX.

387. Kommceua Bbipasanna CBOIO MPU3HATENbHOCTL 33 NOMOLLL, okasanHylo MHCOMM Ha cerogHAWHMA fieHb, v NpueeTcTBOBaNa
BblpaXeHHyIo Accoumsauueit roTOBHOCTL NO-MPeXHeMy yuacTeosaTh B pabGoTe KOMUCCUM 1 OKA3bIBATL €/ MOGOEPXKY B 6ynyu4eM:
npossuBLLeecs, B 4acTHOCTH, B 3aasnerun VHCOI o roToBHOCTM OpraHvM3oBaTh ellie OauH KOMNOKBUYM AfA NpegcTasuTenei
cynebHbIX opraHoB.

388. 3HauviTensHas YacTb rporpammel Konnokenyma ana npegcraeuteneit cyAebHbIX OpraHoB, MOCTPOEHHO Ha NCMoNb30oBaHny
BHILLIEYMOMAHYTOro A0KNag[a, CoREepXaLlero obLlylo CnpasouHyio nHcpopMaumio, beina MocBALLEHa PACCMOTPEHMIO CoOBLUEHNI O
LWEeCTU KPYNHLIX fenax B obnactv TpaHCrpaHnuHoNn HeNnaTeXecrnocoBHOCTH, C KOTOPbIMA BLICTYNMIM NpegcTasmTen CyaebHbIx
OpraHoB PasnUuHbIX CTPaH ¥ PasHbiX MPasoBLIX CUCTEM, KOTOPbe NPefCcefaTensCTBOBaNM Ha CHyLUAaHUAX HEKOTOPbIX U3 3TUX
YNOMAHYTLIX [ef, a TakKe yJyacTBOBaBlUIME B pa3bupaTensCTBe KOHKYPCHbiE YNpaBfsiowe W Apyrue HasHauyeHHble CYRoM
[OMXHOCTHbIE MUA Mo Aenam o HernatexecnocobHocTu, porpamma Takxe sKrouana samevaHua BeAyLLMX NpaBoBefos B obnac
HeMNAaTeXecnocobHOCTY, OKOHUATeNbHOE 3aKMiovUeH1e, MOMAroTOBNEHHOe MHOMOCTOPOHHEN FPYNMoN cyaewn, U BLICTYNNeHUA Ha
cB0BOAHO M3OPaHHYIO TeMY, KOTOPble BO MHOMOM PACLUMPMIM KPYr OCBELLABLUMXCA MPobnem 1 ToUeK 3peHus.

389. Coctossumirca Ha Konnokeuyme And npeacTasurenei cyaebHbIX opraHos 06MeH OMbITOM 1 MHEeHUAMU CBUeTensCTBoBanN 06
obLLen roTOBHOCTY Y UHTEepece CyLier K COTPYOHUMUECTBY NO fenam O TPaHCTPaHWUHON HeNNaTexecnocobHOCTH, OQHAKO OTPa3MI
TaKXe U TOT hakT, UTo TAKOe COTPYOHUUECTBO YACTO OCMOXHAGTCA PACXOXOEHUAMM B 3aKOHOLATENLHOM PerynvupoBaHii Unv ero
HEe0CTaTOuHON pas3paboTaHHOCTBIO. ITO 0COBEHHO KAacanoch MPaBOBLIX CUCTEM, B KOTOPLIX CYObW B OTCYTCTBUE KOHKPETHbIX

"Tam xe, NyHKTsl 215-222.
"*Tam xe, copok BochMas ceccvs, [lononkerue Ne 17 (A/48/17), nyHKTHI 302-306.
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CTaTyTHbIX HOPM U 06ﬂ3aTeﬂbCTB, Kak NpaBuno, He NPUMHUMAIOT CaMOCTOATENbHBIX peLUeHuin. Boniee Tor 0, 6bio yKasaHo, uTo paxe
B NMPaBoBbIX cUCTEMaX, MPesoCTaBRAIOLNX CyAbAM LLMPOKNE OUCKPEUMOHHBIS NOMHOMOUUA, 3AKOHOHAATENbHAR OCHOBA MOXET

obecrieunts AONOMHUTENbHYI0 NPeACKasyeMoOCTe B  OTHOLLEHUM yperynuposaHvA pfen, CBA3aWHbLIX ¢ TpaHCrpaHU4HON
HennareXxecnocobHOCTHIO.

390. C yueTom BbilLecKa3aHHOro Konnoxewym gnsa npeacrasuteneii CynebHuIX opraHos npuwen K €NHOMY MHEHUIO O TOM, YTO
Komncenu GyneT LienecoobpasHo nonbitaTscs 8bIpaBoTaTh Takue 3aKoHofaTenbHbIe paMKK, HaNpUMep, TUNoBbIE 3aKOHOAATENbHbIE
nonoxexun. Konnokenym ana npepcrasuteneii cynebHsix OpraHoB TakxXe NogaepXan KOHCEHCYCOM MPeaNoXeHne 0 BKAIDYSHUN
B TEKCT, KOTOpbid Byner nogrotosneH Komuccuei, NONOXEHUN, KacalomMxCa gocTyna U npu3HaHUA, U HakoHeu, B floknafe,
npencrasneHHoM Komvcenm, coobLuanocs 0 ToM, YTo bl BHeCEHs MpeAnoXeHnA 0THOCUTENbHO BOBMOXHOM (hOpMbI M coflepXaHia
paboTbl Komvcenu, KoTopsle kacamce, HAaNpUMep, TYNOBLIX 33KOHOAATENbHBIX NOMNOXEHU, COAEPXALLMX "KOMANEKS BOSMOXHDIX
BapuaHTOB [eNCTBUA" ANA 3aKOHOJATENeN, COCTaBAEHHbIN, BO3MOXHO, Ha OCHOBE ankTepHATUBHBIX MOMXOM0B, KOTOPLIE MPUMEHSIOTCA
8 HeNCTBYIOLLEM 3aKOHOLaTeNLCTee 0 coTpyarudectee cynebrbix opraHos, a Takxe o [OCTyne u nNpuaHaHm,

391. Ha ocHOBaHUM MHEHUIA, NPeaCTaBNeHHbIX Ha Konnokenyme ana npencrasuteneit cynebHbix opraros, Kommceua paccmoTpena
¢negyiowme warv, KoTopsie en LenecoobpasHo NpeanpUHATL. Uipokylo noppepxky nonyuuno npeanoxerne o ToM, tobbl
BO3NOXUTL HA OfIHY 13 pabouix rpynn Ha NepeoovyepesHoi ocHose 3afady paspaboTku TUMOBLIX 3aKOHOAATENbHBLIX PAMOK,
PEryampyloLLmx BOrpocski cyaebHoro coTpyaHuyecTsa, a Takxe AocTyna u Npu3HaHua. B To Xe Bpems Bbino BLIcKa3aHO MHeHUe
0 TOM, 4TO BOMPOC O TPaHCTPAHUUHOWM HENNAaTeXecrocobHOCTU He crepyeT cunTaTh Bonee MPUOPUTETHLIM, YeM Apyre Temsl,
paccmaTtpuBaemble [NA BKAIOYEHUA B ninaH 6yayuleit pabotsl. B NORASP3KKY 3TOro MHEHWA YKa3blBaNoCk, YTO OLLYLLIAETCH CPOYHas
HeobXoaMMOCTs B NpoBefeH Apyroit paboThl, HanpuMep, no sonpocam C3M {eM. nyHKTLI 394-400 Huxe), uto npoBnemy
TpchrpaHuquﬁ HennarexecnocobHOCTY MOXHO CUMTaTbONXKHBIM 06pa30M yperynwposaHHoﬁHa OCHOBaHWU HaumMoHanbHoOronpasa

Wn1 B COOTBETCTBIM C AOrOBOPamMM O CyAeGHON MOMOLLYM 1 UTO 3Ta TeMa, NO BCeil BEPOATHOCTU, He HOCUT YACTO KOMMEpUECKoro
Xapakrepa.

392. Bosobnapano, opHako, MHeHVe 0 TOM, YTo 3agaua pa3paboTkn saKoHopaTenbHbIX PaMoK AnA cynebHoro cotpypHuuecTsa
1 anA obecrieueHns QOCTYNA U NMPU3HAHUA B CBA3M C Aenami o TPaHCrpaHUYHON HernaTexecnocobHoCTU [omxHa BbiTh MoCTasneHa
nepep ofHon M3 pabounx rpynn. Bbino oTMeueHo, yto pasnuuHbie war, KoTopble mpeanpuHAn CekpeTtapuaT fnA OLeHKM
UenecoobpasHocTM 1 BO3MOXHOCTM Nposepmerua paboTsl MO 3TON Teme, MO3BOMMMM YCTAHOBUTL CPOYHYIO HEeoBXoaMMOCTb
paccmoTperua Kommuccueil BONPOCoB, OTHOCALLMXCA K OGHOM 13 obnacreii, MeloLLMX BaxHeiiee 3HaveHre ana MeXOyHapoaHon
TOProenu, 0co6eHHO C yUeTOM BEPOATHOCTU TOTO, UTO KONUYECTBO Cry4aes TpaHcrpaHuiHon Hennatexecrnoco6HOCTH ByaeT no-
npexHeMy BopacTats. [Janee 6bino oTMeUeHO, YTO 3TU NOATOTOBUTENEHLIE LUIAM NO3BOMMAY onpenenTb MacTabbl M BO3MOXHYIO
copmy paboTbl, UTO flaeT BO3MOXHOCTL NEpefaTh 3TOT BOMPOC Ha paccMoTpeHue pabouein rpynnel yxe B HACTOALLIAM MOMEHT.
Komcena nanee 0TMeTVNG, UTO, YUUTBIBAA HBIHELLIHWA 3Tan paboTbl Hap APYVIMA TeMamn, OTHOCUTENbHO KOTOPLIX Gbina sbipaxeHa

SanHTepecoBarHOCTb, Mepeaaya 3Toro Bonpoca pabouen rpynne oTHIOAL He 0BA3ATENLHO 3aTOPMO3UT PaBOTY MO TaKUM GPYIM
Temam.

393. Yro KacaeTca KOHKPETHOro cogepxaHna paboTul Komnccuu, To 6bino BbICKA3aHO MHEHWE O BKMIOUYEHWN B 3aKOHOFATENbHbIS
MONOXEHNA, KaCcaloLLIMeCA BOMPOCOB COTPYAHMYECTBA, TeXMANMHBIX FONOXEHNIA, PEryMpYIOLLIMX aBTOMATAYECKOE NPUOCTaHOBEH e
MPUHY AUTENLHOTO UCNIONHEHUA TPeBoBaHMIA. B TakuX MonoXeHMAX cnegdyeT NpegycMoTPeTb Mo KPAHEN Mepe MUHAMANLHbIV CPOK
ANA paccMOTPEeHMA NPoCkOLI UHOCTPAHHOro MPeACTABUTENA MO AefaM O HeNNaTeXecnoCOBHOCTU 10 MPUHATUA MEp NO NVKBUAALWN
YnK pacuneHeHuIo KOHKypCcHoi Macchl. Kommvcena oTMetuna, uto 3Ta npobnema GyfeT paccMoTpeHa CooTBeTCTRYIoLLER padoueit
FPYNNoi BMECTe ¢ KOMMNNEKCOM APYIUX BONPOCOB, NOAHATLIX Ha KONNoKBmMyMe AnA npepcTasuTteneit cynebHbIX opraHoB B CBAM C
BO3MOXHON Chepoit NpuMeHeHA, MOAXOAaMA 1 MOCHEACTBUAMM NPABOBOrO TEKCTa, KOTOPbI GyAeT NOAroToBNeH. Bbino Takxe
O0TMEeHO, HTO Nposoduman paborta Gyner HanpasneHa Ha yueT NOAXOROB, MPUHATLIX B PA3NMUHBIX MPABOBbIX CUCTEMaX, U Ha
MakeuManbHOE 1CMofib30BaHMe OMNbiTa, HAKOMNEHHOTO B pesynbTate pPasnMuHbiX MHOMOCTOPOHHMX youanii B obnactu
HennarexecrnocobHoCTU.

B. [Npoekm "cTpoutenscTBo-akcnnyaTaums-nepenaya”

394. Ha peapuath cefibMoiiceccom B 1994 rogy CekpeTapuat npegcrasun KomMuccuu 3anneky, cofepxaLuyio uHcgopmaumio o xoge
pabotel IOHWUOO no noprotoske “PyKOBOAALLMX MPUHUMNOB pa3paboTku npoektos COl, BefieHns MO HAM Neperosopos W
3aKMIOHEHNA COOTBETCTBYIOLLMX KOHTPaKToB" (A/CN.9/399) 1 Npepnoxerna oTHOCUTENBHO BO3MOXHLIX oBnactei, koTopble Komvceus,
BO3MOXHO, NOXenaeT pacCMOTPETh C TOUKW 3peHnA Nposeperun Byayleit paboTtsl. Komuccua MOAYEpKHyNa BaXHOCTL BOMPOCOB
C3M v npocuna CekpeTapuat npeAcTaBuTb ABAALATEL BOCLMON ceccum KoMMecun 3anucky 0 BOSMOXHOM bynyuiein paborte no Teme
rnpoektos C3I1.

395. B otBeT Ha a1y npockby CekpeTapuat npefctasun KOMACCUN Ha €€ HbIHELUHEI Cecon 3ammcKy C YKasaH1eM BO3MOXHbIX
cAsanHbIx ¢ COMN obnacted, B koTopbix Komucena morna 6si mposect paboty (A/CN.9/414). Beino ykasawo, uto KOHUOO yxe
npogenana Gonbluylo paboTy no NMoAroToBke PYKOBOZALLMX MPUHLMNOE M uTo CekpeTapuaTt Korlavnccmvl MpUCTanNeHO CrieauT 3a
NPOLENaHHON B 3701 CBA3W PaBOTOMA, B UACTHOCTH, MO TeM acneKTaM, KOTOPbIE CBA3AHLI C BO3MOXHON Byayiueii paboToii Komuccuu.
BbiNo Takke OTMEUEHO, UTO CTPYKTYPHO PYKOBOLALLME MPUHLMMBI CTPOATCA KaK OMMCaHMe NpOrpaMMHbLIX acreKToB, KOTOpbie
rocygapcream criedyeT paccMOTPETb MpW MPUHATUM peLleHuid 06 ocylllecTBReHm npoekTos CAM 1 0 NYTAX YX OCYLLIECTBNEHUS, U
4TO, MOCKOMbKY B PYKOBOZALMX NpuHUMnax Tema CIM uanaraeTca B LENoM, B HUX NogpobHo He paccMaTpyBaloTea npobnemsl,
NpeanoxeHHs1e AnNA BO3MOXHON Byayuen paboTh Komuceun. B ceoem sasenervm HabmogaTens o1 FOHUEO coobuumn Komiccum
uropmaumio o pabote, nposopumoi B IOHMAO no npoektam C3MM, B TOM YMCne © NPOrPECCe B MNOATOTOBKE PYKOBOQALLUX
npuHumrnos OHMAO. Komuceua sbipasnna GnarofiapHocTs 3a NPeACTABNEHHYIO MHbopMaLyio.

i
i
i
:




60 &mWWwWWmm&yWWw%mmw

396. Bbino coobueHo, uTo B pesynbTaTe BO3AEUCTBUA PARA AKTOPOB BO MHOIMX rocygapcerTeax OTMEUEeHO 3HaunTenbHoe
yBemUeHue ucna ocyluecTenAemsIx npoekTos COM. K rnasHbiM dhaktopam, BLI3BABLLVM 3aMHTEPECOBAHHOCTH B NpoekTax CIM,
OTHOCATCA MOTeHLMaNbHbLIE BO3MOXHOCTU ANA MOBUAM3ALIMN PECYPCOB YaCTHOMO CEKTOPa B LIBNAX Pas3BUTUA nHbpacTpyKTypsl 63
Heo6X0AMMOCTH YBeNMUeHNA FOCYAAaPCTBEHHON 3a[0NKEHHOCTY. BbIN0 YKa3aHo, YTo 3T0 UMeeT 0co60e 3HaUEHUE B TO BpemA, koraa
BO BCBM MVpe PaclMpRETCHA NPUBATU3ALA PasniuHbIX CEKTOPOB, KOTOPbie paHee Gbinv 3aKperneHsl 3a rocyfapcTBeHHbIMA
NPEANPUATMAMM, NPUMEM ITO NPOMCXOANT B YCIOBUAX COKPaLLIGHNA CPELCTB roCY AapCTBEHHOMO CEKTOPa, BbIDENAeMbIX Ha PasBuThe
UHPACTPYKTYPLI. B u1cno apyrux npenMyLiecTs BXOBAT pacLLMPEHUE YYaCcTVA YaCTHOTO CeKTopa B yNpaBneHnn rocyaapcTBeHHon
MHDPACTPYKTYPOIA, PacLUMPEHMe BO3MOXHOCTER AN MPAMbIX MHOCTPAHHBIX WHBECTALMIA U NOABAAIOLLAACA Y NpPaBUTenLCTB
BO3MOXHOCTE UCTONL30BATEH hYHKUMOHMPYIOLMe Ha ocHoBe CIM 06bekThl 8 KauecTee KPUTEPUA ANA OLIEHKM hYHKLIMOHMPOBAHUA
aHanorMuHbLIX NPOEKTOB B roCYAapCTBEHHOM CeKTOpe. Bbino, 0HAKO, OTMEUEHO, UTO, HECMOTPA Ha NPEUMYLLIECTBA WU NOTeHUMARbHbIE
BO3MOXHOCTH, CBA3AHHbLIE C peannaaumeit npoekTos GO, pasnnyHble NpaKTUYecKke NPENATCTENA IDPUANIECKOro XapakrepamoryT
3aTpyAHUTB OCYLUeCTBNeHne Takux npoexTos. B cuny atoro Bkino caenaHo npeanoxeHne o BOBMOXHOM PaceMoTpeHUun Komuceueit
Bonpoca o nposeAeHnn paboTel No Teme CIMM B LenAx oxasaHUA NOMOLUY roCyAapcTeam B NPEOAoNeHIM HEKOTOPLIX MPaBoBbIX
NPenATCTBUN, 3aTPYQHAIOLUWMX peanu3aumio npoektos CIMM.

397. Bbino coobiueHo o TOM, UTO HEKOTOpbIE Taku1e NPENATCTBUA MOTYT BbITh 0BYCOBNEHb! OTCYTCTBMEM NPABOBOI U HOPMATUBHON
Bassl AnA obecrieyeHnAs LONrOCPOYHOrO YYaCTMA YACTHOTO CEKTOPa B PEeanv3aLm Takux npoexToB.  [TocKONMbKY pucK
PeHTaBenbHOCTM NPOEKTA NIEXMT B OCHOBHOM Ha YACTHBIX MHBECTOPAX M KPELAUTOPAX, OHY B OFPOMHON CTeneHU 3auHTepPeCcoBaHb! B
HaNM4U1 NPaBOBON MHPACTPYKTYPLI, KOTOPas CrIOCOBCTBYET [ONTOCPOUHbIM YaCTHBIM MHBECTULINAM, 0BecreunBaeT cnpasegnveyio
Npubbink Ha UX KANUTANOBMOXEHNA, @ TAKXE BOIMOXHOCTL [OBUTLCA MPUHYAUTENLHOTO UCRONHEHIUA [orosopHbIx 06A3aTeNLCTS,
NPUHATLIX Ha ceBA pasnuuHbiMA cTopoHamu. B ciny 3Toro 6bino MpefanoxeHo, Yto KoMMcoAa MOXET paccMoTpeTs BOMpPOC O
NOAroTOBKE PYKOBOAALMX MPUHLIMNOE ANA OKA3aHWA MOMOLUM rocyapcTBam B CO3faHvy NpaBoBoi 6aabl, cnocobeTBylOLLE
ocyulecTenennio npoektos C3M. B Takux pPYyKOBOZALMX MpUHUMMAX MOrMM Bbl BbiTb PaccMOTpeHbl Te Bugbl obLUero
3aKOHOAATENbCTBA, PeryMpYIOLLIEro MpeAnpUHMaTENbCKYIO, MHBECTULIMOHHYIO Y KOMMEPUECKYIO I@ATENbHOCTb, KOTOPbIE MO3BONAT
€03AaTb NpouHyto NpaBoByto Gasy 4nA peanu3aaLym NpoekTos CIM, a Takke Te TUMOBbe 3aKOHORATENbHBIE MONOXEHNA, KOTOPbIE
MOTYT 6biTb UCTIONL30BAHL! FOCYAAPCTBAMN, XEMNAIOLLMA NOArOTOBMUTS CrieLMankHbIe 3aKOHO[ATeNbHbIE aKThl ON1A PErynMposaHua
OCyLecTBNeHNA NOA0OHLIX NPOEKTOB. Bbino NpesnoXeHo, YTo TUMOBLIE 3aKOHOMAATENLHbIe MONOXEHNA ANA CReLManbHbIX aKTos,
perynupytoLmx C3M, MOryT KacaTbCA Takux BONPOCOB, KaK NPaBOBbIE OCHOBL! ANA MPeA0CTaBNEHNA KOHLIECCHI, 06bEeM BO3MOXHOI
NpaBMTeNLCTBEHHON NOAAEPXKN, HOpMaTVieHaA 6asa AnA ynpaeneHus npoektammi CIMM U vx IKennyaTaLmm, a Takxe BO3MOXHbIe
NbroTbl, KOTOPbIE NPABUTENLCTBO MOXET NOXenaTth NPefoCTaBUTS.

398. fanee 6bino 0TMEUEHD, UTO AOMOMHUTENbHbIE MPEMATCTBUA OCYLLECTENEHWIO NPOoeKTos CAM MOryT BOZHWKHYTL, Harpumep, B
CBA3Y C TeMK acneKkTami UX peanuaauym, KOTOpble KacaloTCA 3aKyrok. B otnuume oT 0GbiuHOM MPaKTMKW 3aKyMoK Ha HyXgbl
TPaAULIMOHHBIX NPOEKTOB, KOrAa NPaeuTensCTBO fpUBNeKaeT TeHaepHbie 3aABKU Ha OCHOBE YeTKO ChOPMYNMPOBAHHOIO MPOeKTa
C 3apaHee ycTaHoBneHHbIMK cneumdikaumamm, npu CIM 3anpoc TeHaepHbIX 3aABOK MOXET BbiTb Npon3sefeH [0 N06bIX MPOeKTHO-
KOHCTpyKTOpcKux pabot. B Toll Mepe, B Kakoli MOTyT OTCYTCTBOBATb HETKUE PYKOBOGALLIME NOTOXEHIUA, Ha OCHOBE KOTOPLIX LOMXHb
BbiTh OLIEHEHb! TEHOEPHbIE 3aABKM UMY NPELNOXeHUA, KOTOpbIe, N0 BCE BePOATHOCTY, ByRyT cofiepXaTs camsle pazHoobpasHbie
pelseHna NocTasneHHbIX NpobneM, NpoLecc NpoBeAeHNA TOProB MOXET BbITb BECbMA AMMTEbHbIM U B UMY 3TOFO OPOrOCTOALLMM,
UTO CBA3AHO C PUCKOM HaHeceHWA ylepba HecnpucTpacTHOCTY npouecca 3akyrnok. [1pasuTenkCTey Takxe HeobXoauMo UeTKo
onpenen1Th NOPANOK PACCMOTPEHNA HE3aNPOLUEHHBLIX NPEANoXeHWA, NOCKONbKY BO MHOTUX CNyYaAX YaCTHbIN CEKTOP NOOLLPAGTCA
K NPOABNEHUIO MHULIMATVBS! B BbIABNEHWN BO3MOXHbIX MPoeKTos. B cuny atoro Gbino npegnoxeHo, uto 6yayuian patota B obnacmm
3aKynoK MoXeT oxBaTbieaTb NOQrOTOBKY PEKOMEHZAUMA ANA NPaBUTeNnbCTB OTHOCUTENLHO METOAOB NPOBEAESHNA 3aKYNOK TaKUM
criocobom, KoTopbi ByaeT B HanbonbLUeH Mepe COQeNCTBOBaTL KOHKYPEHLIM U TPAHCNAPEHTHOCTU U KOTOPLIN Mo3BonnuT nabexarts
Takoro MpoBefeHWs NeperoBopoB, KOTOpoe MOXeT oBycnoeuTb yTpaTy [OBEpUA K NMPOLIECCY 3aKyroK. 3TO MOXEeT BKfo4aTh
BbIpaboTKy pekomeHaauMin OTHOCUTENLHO MOArOTOBKW TEHAEPHOM OKYMEHTALMN, OTHOCUTENLHO BbIPaboTKU KpUTEPHEB ANA OLIEHKN
1 OTHOCUTENLHO METOL 0B NPOBEAEHA OLIEHKM B pasninyHblx obcToATenscTBax. Criocobbl 0hopMNeHNA Taknx pekoMeHaaLmin MoryT
BKAIOYATb NOArOTOBKY TUMOBLIX NOL3AKOHHLIX AKTOB O 3aKyMnKax unn TMMNOBOW TEHLepHOM SoKyMeHTaumn nna C3I.

399. bbIno Takxe coobLLEHO O TOM, UTO eLLie OAHO NPENATCTBNE OcyLLIeCTBEHO NpoekToB CIIM CBA3AHO C OrPaHNYEHHbIM OMNLITOM,
BYaCTHOCTH, [MPaBUTENLCTBEHHOIA CTOPOHbI, B BEeHA OBHOBPEMEHHBIX MEPEroBOPOB C HECKONBKNMA CTOPOHAMUN, MHOTYE U3 KOTOPbIX
6ygyT HaxoOuTLCA B OrOBOPHBIX OTHOLWEHNAX. XOTA BONLLUMHCTBO KOHTPAKTOB, 3aKMiouaeMbiX B pamMKax peanuzalum NpoeKTos
Can, camu no cebe He ByayT, BEPOATHO, CBA3aHbI C HEOBXOAUMOCTBIO YPErynMpoBaHUA Kakux-nMbo HOBbIX BONPOCOB, MeXaHn3m
C3MN obycnosnmsaeT HanMuve paga NpodneM, NOCKOMbKY BCE pasMuHble 3aKnioYeHHble KOHTPaKTh! JOMKHb! BbiTh 06beaHEHb! B
CBOSHbIN DOroBOPHLIA NakeT. B cuny 31oro 6bino caenaHo NPeaRoXEHNE 0 TOM, UTO HAUANOM eLLle 0HON [ONONHUTENEHON hOpMbI
paboTsl no C3I, Kacalowwenca BONpOCOB COCTABNEHUA KOHTPAKTOB, MOrfio 6k mocnyxuTs uccnenosaHne CexpeTapuaTom npobnem,
BCTPEUAIOLLMXCH Mpy COCTaBNeHM KOHTpakToB Ha C3M. Takoe ncenefosaHiie Morno bt OXBATLIBATL PACCMOTPEHNE BOTIPOCA O TOM,
Kakum 06pazom Komrceua MoxeT nposecTv paboTy B 3Toih 06nacT, Hanpumep, NocpeACcTBOM NOAroTOBKM JononHeHuA K MpasosoMy
pykosoacTey OHCUTPAS Mo cocTaBneHrio MexayHapoaHbiX KOHTPAKTOB Ha CTPOUTENLCTBO NPOMBILLNEHHBIX OOLEKTOB.

400. Tpeanoxerne o nposegern paboTsl B 06nacTAx, onpeaeneHHbix CekperapuaToM, Mony-nno LMpOKYo nopaepxky Komvcon.
Bbino ykaszaro, 4To Mexarnam cuHarcuposarva npoextos C3MMN BbisbiBaeT 3HAUMTENbHBIM MHTEPEC BO MHOMMX FOCY[apCTBaX U UTo
pabota Komiccun B NpeanoXeHHbix 06AacTAX oKaXeT TakuM rocyaapcTeam NOMOLLB B PELLIEHUN BbiABNEHHbIX Npobnem. bbino,
ofHaKo, 0TMEUYEHO, YTO, NOCKONLKY paboTa, KoTopan byaer nposoauTscs Komconen, byaeT yacTvuHo 3aBUCETH OT OKOHYATENLHOTO
copepxaHva pykosogAaLwx npuHumunos OHULO v nockonbky npakmvika B o6nactu C3 no-npex+Hemy paseusaetca, Bbio 6ol
uenecoobpasHo npenocraenTs CekpeTapuarty BO3MOXHOCTs Gonee rny6oko U3yuuTs BOMpocsl, Npefnaraemsie Ana Gygyuen
paboTbl. BbINO Takke OTMEUEHO, YTO B TPEX BbILLIEYNOMAHYTLIX .0BRacTAX BO3MOXHO! paboThl nearensHocTs Komuceun Bynet
opranusoeaHa Taxum obpazom, utobbl He oybnuposath nposoaumMyio OHWOO paboTty no npoektam CIM. B cuny atore Kommcena
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npocuna CekpeTapnat MoAroToBUTh AOKNag O BONPOCaX, NPpesnaraemix RnA 6ynylwen paboTsl, B Lenax coneicTauA o6CyxaeHmio
3TON Tembl Ha fBaALATL AesATON ceccun Kommeenm B 1996 ropy.

C. Hatmopetme 3a ocyuiecranersmem Huo-Mopkckoit KoHBeHLym 1958 ropa

401. Kommcema otMeTuna, uto CekpeTapuaT cornacuncs CcoTPyAHU4aTL ¢ Komrretom D MexayHaponHoii accoumamm afBoOKaTOB
806nacT! KOHTPONA 3a OCYLLIECTBNEHEM B HALMOHANLHOM 3aKOHOAATeNbCTBE KOHBEHLINW O MPU3HAHM 1 NPUBEAEHIN BUCTIONHEHME
UHOCTPaHHBLIX apOUTPaXHLIX peLLeHI (Hbio-Mopk, 1958 rop)'™. Boino 3aseneHo, uto Lenb3Toro NpoekTa coTpyaHAYeCcTBa CoCTOUT,
BHACTHOCTU, B TOM, YTOGb! U3YUNTL CIIEAYIOLLIME BONPOCHI: BKNIOUSHb! M MONOXeHNA KoHBeHLM B HaLMOHanNbHyIo NpasoByio cucTemy
rOCYAApCTB-y4acTHUKOB TakinmM 06pa3oM, YTOGbI OHNM UMENN CUnly 3aKOHA; BHECA MM rocyAapcTBa-yuacTHUKM B COOTBETCTRUM C
06bABNEHHbIMA OroBOpKaMU K KOHBEHLM MU MHbIM 06pasom kakne-nMbo [ONORHUTENbHLIE NONOXEHWA B ycTaHasnmeaembIin
KoHBeHuyeit yHicbuumpoBaHHbii pexim, pesynbTaTe KOTOpbIX N3MEHAIOTCA YCNOBMA MPU3HAHWA NN MPUBEHEHUA B UCTIONHEHNe
apbuTpaxHbIX pelleHMil;  Kakue TpeboBaHMA B OTHOLUEHMM NonyueHus MPU3HAHWMA W NpUBELeHNA B UCMONHEeHWe, He
npenycMoTpertbie B KonseHUMM, Goini o6aBneHs! B HaLoHanbHoe 3aKoHOaTensCTeo.

402. BbiNo NOAYEPKHYTO, UTO aHANN3 OTOENLHLIX cynebHbix peLtieHni, NPUMEHAIOLLMX NONOXeHNA KoHBeHLM, He BXoguT B Lienu
aroro npoexkTa. MopobHas pabota ebixoamna Bbi 3a pamku pecypcos Cekpetapuata 1 AenAeTCA HeHyXHOM gns BbiLLIEYK@3aHHOro
MPoeKTa; Kpome TOro, NPeLIeAeHTLI, CBA3aHHbIE C NPUMeHeHeM KOHBEHLIM, cobupaioTea v nyGvKyIOTCA APYIMA OPraHM3aLmMami,
B Nepsylo ouepesib MexayHapoaHLIM COBETOM NO TOProBoMy apbutpaxy (MCTA) s Exerogtuke Toprosoro apbutpaxa.

403. OcHoBHaA Lienb NpoekTa 3aKnioJaeTea B NybnnKaLmy NOAroTOBNeHHbIX 3aknioueruit. Moka ellie NpexgeBpemMeHHo, Kak 6bino
OTMEUYEHO, roBOPUTL O TOM, UTO MO pesynbTaTaM 3Toro npoekTa Kommceuu 6ynyT npencTaeneHbl kakvue-nnGo npeanoxequs. B

NPpeAasapuTenbHOM Nnaxe yrnoMnHanock o NOAroToBKe PYKOBOACTBA [iNA 3aKoHoAaTeneit, BO3MOXHO cofiepxaLuero TUNoBoM 3aKoH
06 ocyuiecTener KoxseHLmm,

404. [nA Toro utoBbi CekpeTapuaT UMen BOIMOXHOCTb MpUCTYrUTe K pabote Hap atuMm npoekToMm, Komuccuma npu3eana

rOCyAapcTea, ABMAIOLINECA yuaCTHUKaM1 KoHBEHLMM, HanpaBuTh CeKpeTapuaTy TeKCTbl 33KOHOB, KACAIOLLMXCH NPU3HAHUA 1
NPUBELEHNA B UCMIONHEHNE UHOCTPAHHBIX apBUTPaXHbIX PeLLISHNI.

VIl. NPEUEOEHTHOE MPABO MO TEKCTAM IOHCUTPANM (NATIO)
A. Bseperme

405. B cooTBeTCTBM C pelLueHnem, NPUHATBLIM Komvccuen Ha ee fpaguars nepeoit ceccumn (1988 rog), Cekpertapuat cospan
cucremy “MNpeueneHtHoe npaso no Tekctam KOHCUTPASM' (MATI0)"”.  Mexarmam cuctemsl MMATIO uanoxeH B [IOKYMEHTe
A/CN.9/SER.C/GUIDE/.

B. Paccuotperme Komuccueid

406. Ha ceoeit HbiHeLLHeN cecoum KOMUCCUA © YAOBNETBOPEHWEM 0TMETUNA, UTO CO BPEMeHN NpoBefieHUA ee MBAALIATb CEIbMON
ceccun (1994 rop) Buinu onyBnvkosars! ete Tpy cBopHYKa pesioMe fien (A/CN.9/SER.C/ABSTRACTS/4-6), BKOTOpbIX U3NAralOTCA
cyaebHbie M apbuTpaxHbie peLLeHna, KacaloLLmeca KoHseHLM Oprain3auymn O6be AuHeHHbIX Haumino kynne-npopaxe n Turoeoro
3axkoHa IOHCUTPAI o mexpyHapomHom Toprosom apbutpaxe ("TWROBOI 3akoH o6 apbutpaxe"). Muorve unexbl Komucoum
BbIPA3MM ybexpeHHOCTb B ToM, uto MITIO okaxeTcA MonesHbIM, B YACTHOCTH, C TOUKM 3peHnA copencTena equHoo6pasHomy
TONKOBAHMIO W NPUMEHEHNIO HopMaTUBHLIX TekcTos KOHCUTPAR, yto npepcrasnaet coboit BaxHbin acnexkT MaHpaTa Komucouu.
Komucena noateepamvna Takxe 3Haverve MIMTHO AnA BbINONHeHMA ee 0643aHHOCTEN NO COLENCTBUIO €[IMHOOBPa3HOMY TONKOBAHUIO
" NPUMEHEHWIO ee HOPMAaTUBHLIX TeKCTOB. ITO OCOBEHHO BaXHO C YYETOM YHMBEpPCanbHOro uneHcTsa OpraHvsauym v ee
CrocoBHOCTM HaNPaBNATL UHGOPMALIMIO MONb30BATENAM 3TUX TEKCTOR Ha BCeX LLIeCTU Asbikax OprakuzaLmm O6beanHeHHbIX Haumit.

407. Komucena ¢ yAoBneTsopeHneM OTMETUNA TaKXe, YTO MPOEKT MpeAMETHOre ykasatena no KoHseHumm OpraHmau,mf
ObveanHerHbix Haupit 0 Kynne-npofiaxe, a MMEHHO aHaNUTUYECKOro nepeyHA BONPOCOB, BO3HUKAIOLLMX B KOHTEKCTe 3ToN
KoHBeHLun, KoTopbiit 6bin noparoTosneH CekpeTapuaToM, Bbin 0KOHUaTeNLHO Aopa6oTaH NPodheccopom FKOHOM O. XOHHONLIOM.
Bbino 0TMEUEHO, UTO TaKON NPeAMETHBIN YKasaTenk MOXET 0BNeruUTL NOUCK PeLLSHUI, UMBIOLLIMX OTHOLLIeHNE K TOMY UM UHOMY
BOMNpOCY UMK onpefenerHon ctatee KorseHumm Opranuzaumm O6beauHeHHbIX Haumia o kynne-npogaxe, U uto ero MOXHO 6unc3
bl 0chopMUTL B BAAE NEYATHOTO U3AAHWA 1 6aHKa AaHHBIX, KOTOPLIA HaMepeBaeTeA conaTb CekpeTapuar. B oTBET Ha MOAHATLIN
BOMPOC 6bIN0 3aABNEHO, UTO BaHK [aHHLIX, COAEPXALLMIA pe3loMe Aes, MO Bbl 0Ka3aThCR MCKMIOUUTESNLHO NONE3HbIM, ECIM K HEMY
BynyT vmeTs gocTyn nons3osatent KoHeeHLmW Oprasmnsaumuy O6bepmuHeHHbix Hawmil o kynne-npogiaxe U3 Bcex CTpaH Mupa uepes
CHCTEMbI IM1EKTPOHHOW CBA3K. B 3ToN cBA3M ObIN0 NPegnoXeHo NogroToBUTL NPeaMETHLIN yKasaTens n AnA TwnoPoro 3aKoHa 06
apbutpaxe, ¢ TeM UToEbI Takxe 0BNErunTb MOMCK CyebHbIX N apbUTpaxXHLIX pelleHni, NprMeHAoWMX TUMOBOI 3aKOH.

408. Kommcewa Bolpasuna MpusHaTensHoCTe HALMOHANbHLIM KoppecrioHgeHTam u CekpeTtapuaty 3a ux paboTy U HaCTOATENbHO
npu3sanarocyfaapcTea coTpyarmuath c CekperapuatoM B obecneuernn byHkLmoHuposaHma MM TIO U cofleNcTBoBaTE BbINOAHEHMIO

"®United Nation, Treaty Series, vol. 330, p. 3.

7“CnpaBouHyIo nrcpopmaumio no MATIO cM. pokymeHTbl A/CN.9/267; OduumanbHble OTUETSI leHepanbHoil Accambnen, copokosan
cecenn, [lononHenue N2 17 (A/40/17), nywkt 377; A/CN.9/312; 1 Odnumanbrble otueTsl [eHepanbHon Accambnen, copok TpeTha Ceccus,

LononHenne N2 17 (A/43/17), nyHkTh) 98-109.
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3aAa4, BOINMOXEHHbIX HA HALMOHAMLHLIX KOPPECMOHAEHTOB. Bbino BbiICKa3aHo NPeANoXeHne o TOM, UTo rocypapctea mornu 6bl
PaCCMOTPETL NYTH U CPERCTBA, C MOMOLLBIO KOTOPLIX MOXHO BbINO Gbl MOMOUb HALMOHANBHBIM KOPPECTIOHAEHTAM B BbIABISHAN 1
cBope cynebHbIX 1 apBUTPaXHbIX PEeLLeHUH, NPUMEHSIOWMX TOT UMM WHON HOpMaTUBHbIA TekeT KOHCUTPAS, B nogroToske
COOTBETCTBYIOLLINX Pe3iOMe 1 CBoeBPeMeHHON nepepaye 3mx pesioMe CekpeTapuaty. Komicousa Takxe HaCTOATENbHO npussana
FOCYAapCTEa, KOTOpbIE ELLIE HE CAENaNM 3TOrO, HA3HAUMTb HALMOHANLHLIX KOPPECTIOHAEHTOB. BbiNo oTMeueHo, uTo AnA TOrO, UTO6bI
BFIONHOW Mepe peanv3osats noTeHuman MIMTIO ana [OCTMXEHNA XenaemMoro eanHoobpasns B BONPoCcaXx TONKOBAHNA 1 NPUMEHEHNA
TekctoB IOHCUTPAR, BaxHo, utobbl cmctema MMTIO noctoaHHo oBHOBNANACL W oTpaxana npeLeneHTHoe MpaBo BCex
NPUMEHAIOLLINX 3TN TEKCTbI roCYQapeTs.

409. Kommeccva oTMeTvna, uto obbem JeATensHocTH Cexpetapuata no pef1akTMpOBAHUIO Pe3ioMe f1en, XPaHeHUIo cyaebHbIX n
ApBUTPaXHbLIX PeLUeHNI B MOLAMMHHIKeE, NepeBoaY Pes3ioMe Ha NATL Apymx AaskikoB Opratusaummn O6beauHeHHbIX Haumit, nagaHnio
WX Ha wectn asbikax OpraHusaumn O6beauHeHHbIX Hauwii, paccbinke pe3iomMe W NoAHbLIX TEeKCTOB cynebHbIX 1 apBuTpaxXHbIx
PeLLIeHN% 3a1HTepecoBaHHLIM CTOPOHAM NOUX NPOCLBE ¥ COZRARMIO U 3kennyaTauym 6arka faHHbIX GyAeT CyLLecTBeHHO BO3pacTaTh
Mo Mepe yBenu4eHna Konudectsa cynebHbix v apbutpaxHbix petlienuii, oxeatbiBaembix MATIO. B a70ii ceazn Komucens npocuna
BbifennTs ee CekpeTapnaTy HeobXxopmMbie pecypchl AnA Toro, ytobst cuctema MMTIO Morna 3cbeKTMBHO hyHKLIMOHMPOBATS.

410. Bbin 3af5am pAR Bonpocos. OOMH BOMPOC KAcancA YCNOBNIA HA3HAYUEHUA HALMOHASNBHLIX KOPPECTIOHAGHTOB., B oTBET b0
3aABNeHO, 4TO, Kak 0GBACHACTCA B PYKOBOACTBE ANA NOMb30BaTeNe (MyHKT 5), moBoe rocyaapcTso, KOTOPOE NPUHANO KaKyIo-NMG0
KOHBEHLWIO, nofroTosneHHyo IOHCUTPAF, uankoTopoe NPUHANG 3aKOHOAATENLCTBO, OCHOBRHHOE Ha KAKOM-MME0 TUMOBOM 3aKoHe
IOHCUTPAS, MOXeT HasHauMTh Takoro HaUMOHANLHOMO KoppecnoHpeHTa.  bBbiNno OTMEYEHO TakXe, uTo HaLWOHaNbHLIMK
KoppecnoHaeHTaMuMoryT 6biTb, HanpuMep, IOPUCTb, HAXOOALMECAHA rocypapcteeHHoncnyx6e, unu afiBoKaThl, MMEIOLLIME YACTHYIO
NpakTKy, un Npodgeccopa Npaea vnu Apyrue NULA, MMEIOLLIME XOPOLLIYIO BO3MOXHOCTb ANA OTCNeXMBaHUA cynebHuIX peLueHnin
o cooTseTCTBYIOWMM Aenam. Bbino noAcHeHo, UTo 0cHOBHAA 3afava HaUMOHANLHOTO KoppecnoHgeHTa 3akniouaetcs 8 cbope
TPUHATLIX B €€ UK ero CoOTBETCTBYIOLUEM rocyapcTBe CyReBHbIX 1 apBUTPaXHbIX petueHuii, KOTOpble UMEIOT OTHOLLEHNE K
TONMKOBAHWMIO U MpuMeHeHuio MpaBosbix Tekctos IOHCUTPAM. B peiicTBUTENbHOCTM 3TO 03Ha4aeT, uYTO HaLMoHanbHLIM
KoppecrioHaexTam He obAsaTtensHo cooblaTh 0 KaX[oM Cnyuyae, Korfa OenaoTca cobiNkM Ha TOT UMW WHOM npaeoBor TeKCT
IOHCUTPARN, nockonbKy Takon ciydait MOXET He METb TOKOBATENbHO ueHHocu. Ellle oguH BONpoc Kacanca HeobxoaumocTv
NpeAcTaBneHnA UHOPMaLIMA O PeLUIEHUAX, MPUHUMAEMBIX aAMUHUCTPATUBHLIMA OpraHaMu. B oTeeT 6bino pasbACHeHo, UTo 0

COOTBETCTBYIOLLIX PELLIEHUAX, HANPUMEP, 3AMUHVCTDATHBHBIX YUPEXTEHNA TakKe MOXHO COOBLLATL NPU YCNOBUM, YTO OHM 0BnagaioT
TONKOBATENLHON LIEHHOCTHIO.

411. lNo noBoAy B3auUMOOTHOLLIEHUI Mexay KOMUCCUeN U HALMOHANBHBIMA KOPPECMIOHOEHTaMA B Bonpocax MNMTIO Komuceua
rioareepauna csoe paHee NpPUHATOE pewieHre o0 ToM, YTO Takue 06u.u4e BOMPOCHI, Kak, Hanpumep, sonpoc coTpypHu4ecTsa ¢
YacTHbIMK OpraHn3auuaM, OTHOCATCA K ee MaHpaTty, B TO BpeMA Kak onpepfenexHue KOHKPeTHbIX ,quaneﬁ B CBA3M C
cyHkumMormposarem MMTHO cnegyeT ocTasMTh Ha YOMOTPEHUE HALIMOHAMBHBIX KoppecnoHpeHTos 'S,

Vill. MOArOTOBKA KAPOB U OKA3AHUE TEXHUYECKOW NMOMOLLU

412. Komumceum Buina npepctaeneHa sanvcka CekpeTapuarta (A/CN.9/415), B KOTOPOW ONUCLIBAETCA AEATENLHOCTB MO MOLrOTOBKE
Ka[1pOB 1 OKa3aHUIO TeXHWUECKON NMOMOLLM, NposeaeHHan Komuccueil nocne npeasiayLien cecoum, U onpenensioTes HanpasneHuA
naakupyemon Bypyuleit neatensHocTH. 3afaua ceMMHAPOB W UHGOPMALIMOHHLIX Muccuit KOHCUTPANM ana rnpasuUTenbCTBEHHBIX
AONXHOCTHBIX fI1L| 3aKMOYAETCA B TOM, UTOOb! pasbACHWUTL BaXHENLLIME NONOXEHNA U LEHHOCTb AokymeHtos IOHCUTPAS no npasy
MeXRYyHapoaHOA TOProsnM, a Takxe pAfa KacaloWmMXCA Npasa MexayHapogHoit TOProBmn TeKCTOB, KoTopbie ObiNY NOAroTOBNEHD
Apymmmi opranmsaLinami. CekpetapnaTy MoxeT BbiTb NPEanoXeHo OpraHnaoBaTh MHhOPMALMOHHBIE MCCIM B TEX Cy4anx, Koraa,
Hanpumep, onpefeneHHan pasensaloLLIaAcA CTpaHa UM HOBOE He3aBUCKMOE FOCYAapCTBO PACCMATPUBAET BOMPOC O TOM, KaKYIO POfib
npasosble TekcTsl FOHCUTPAS MoryT cbirpaTh B NPOBOAVIMBIX UMW MPABOBLIX pecopMax.

413. Bbino coobLueHo, UTo co BpeMeHn NPeALLIECTBYIOLLEN CECCM BbiMu NPoBeaeHb CeayIoLLME CeMUHAPLI U MHpOPMaLIMOHHbIE
miceun: @) BLLUaKxae, Kutaii(27-28 vioHs 1994 rofia), BCOTPYAHUYECTBE ¢ KUTACKON MEXOYHAPOHOM 3KOHOMUUECKOM i1 TOProBOiA
apbutpaxHoii kommccuein (KMITAK), ¢ yuacem npubmmuavrensHo 90 yuacTHUKOB; b) B Xapape, 3umbabee (1-3 asrycra
1994 ronia), B coTpyfHMYecTse ¢ YrpasneHueM reHepansHoro Npokypopa, npubnuaurensHo 70 yuactHukos; c) B FaGopoHe,
Botceana (8-10 asrycTa 1994 ropna), 8COTPYAHNUECTBE CYNpaBneHMem reHepansHOronpoKypopa, NpubnuanTensHo 50 YUacTHUKOB;
d) 8BuHaxyke, Hamnbua (12-16 asrycta 1994 rona), BcoTpyaHuuectae ¢ YnpaeneHneMreHepansHoro npoKypopa, MpubnnanTenkHo
30 yuacTH1KOB; €) 8 Haiipobu, Kenua (12-15 centabpa 1994 ropa), B COTpyLHUUECTBE C YNpaBneHnem reHepansHoro NpoKypopa;
npnbnusuTensHo 60 yuacTHukos; f) B T6unmen, Mpyaua (7-9 Hoabpsa 1994 ropaa), MHbOPMALIMOHHAA MUCCUA, B COTPYAHUYECTEE C
MUHUCTEPCTBOM MHOCTpaHHbiX men;  g) B Baky, Asepbainxar (11-15 Hosbpsa 1994 rona), MHPOPMAUMOHHAA MUCCUR, B
coTpyaHuiecTse ¢ MuHUCTEpCTBOM HHOCTPaHHeiX Aien; h) B Epesaqe, Apmenua (16-18 HoabpAa 1994 rofia), vHbopMaLWOHHAA MUCCHIS,
B COTPYAHMYeCTBe ¢ MUHUCTEPCTBOM MHOCTPaHHbIX Aen; i) 8 Maname, Marama (17-18 HoABpa 1994 roga), B cOTPYAHNYECTBE C
Toprosoi nanaTon v lopuauyeckoit dupmoit "Bytur*, NpubmuantensHo 150 yuactHukos; j) B Kamm, Konymbua (21-22 Hoabpa
1994 rona), & coTpyaHuuecTse ¢ Toproeoit nanaToit u MexamepukaHCKOoN KoMUCCHel Mo TOprosoMy apbutpaxy, npubnmuauTensHo
150 yuacTHukoe; k) B TawkeHTe, Y3bewucrtaH (21-23 HoAbpa 1994 ropa), MHGOPMALMOHHAA MUCCHA, B COTPYOHUMECTBE G
MurcTepcTBOM BHELWHMX SKOHOMUUecKnX ceasen; |) B Mpare, Yeluckan Pecriybnvxa (4-5 anpena 1995 rofa), B coTpyAHAUecTBe
€ MMHWUCTEPCTBOM MPOMBILLINEHHOCTY 1 TOPTroBAM, NPUBN3NTENbHO 70 YHaCTHUKOB,

*OdmumantHble oTyeTsl TeHepanbHoil Accambnen, copok fiesatan ceccua, flononHervie N2 17 (A/49/17), nyHkr 207.
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414. Komncena otmetuna, yto wectoit Cumnosnym IOHCUTPAN no fipasy MeXgdyHapogHOW TOProenu npoxoaun 22-26 mas
1995 rofa 8 xofe ABaguUaTh BOCLMOI cecoum Kommoeum. Kak v Ha NPeapiRyLmMxX cMMNosuyMax, GonbLMHCTBO NpUrnaLleHHbIX
foKnagunkos Bbinn uneHam1 generaumii Ha cecoum Komueoum unn coTpyaHnkamn CekpeTapuata. CpeficTea Ha NOKpLITVe NYTEBbIX
PacxofoB U CYTOUHbIX 23 Y4acTHUKOB 3 Adpuku, Asun, BocTouHOM EBponl v MaTnHckon AMepuku Buinu BoigeneHs! 13 Llenesoro

dorga IOHCUTPAN ana cumrioanymos. Kpome Toro, B paboTte Cumnoaunyma yuacTeosanm 65 uerioek, He MOAYYUBLLIMX TaKON
cb1HaHCOBOM NOMOLLIW.

415. CekpeTapnar COO6LLIMM O TOM, YTO TEXHUYECKAA MOMOLLL Bbina npefnocTasneHa rocyapcTeam, Kotopsle paspabarhiBaloT Ha
ocHoee Tunosbix 3akoHoB KOHCUTPAM s3akoHopartenscreo B o6nactv MeXAyHapoOHOro TOproBoro apbutpaxa, 3akyrnok u
MEeXHAyHapoAaHbIX KpeauTOBLIX Nepesofos. MocTyrnanu npocsbbl 0 NPenocTaBneHi Takoi NOMoLLY B pasnuukbIX hopmax, B TOM
umncne B popme OLIEHKU NpeaBapUTENbHbIX 3aKOHOMPOEKTOB € TOUKM 3peHna TUnoseix 3akoHos KOHCUTPAN, nomouuwm B paspaboTke
32KOHOMPOEKTOB, 3ameuaHnii Mo AoKnadaM KOMUCCUI MO 3aKOHOZATenbLHOM pecopme, a Takxe B dopMme BpucnHros Ana
3akoHogarenen, cypei, apGMTpOB M APYrMX KOHEYHbIX MOfb3oBaTenei npaeoebix TekcTos IOHCUTPAR, sKMoueHHbIX B
HaLoHarbHoe 3aKoHOAAaTeNsLCTBo (Hamnpumep, cyreit, apbuTpos, pykosoguTeneit 3aKynoyHbIX cnyx6)

416. Ona copencTeva neATenbHOCTU CekpeTapuata No oKasaHuio TexHUUecKoil noMoLum Kommucenn ynonHomouuna Cekpetapuar

0bpaTMTLCA K rocygapeTeam ¢ npockBoit NPeAoCTaBUTL @My TEKCTbI AENCTBYIOLLINX HOPMATUBHBIX aKTOB, OTHOCALLMXCA K coepe
feAtensHoCcTM Komuceuu.

417. CekpeTapuat coobLumn 0 ToM, 4to [0 koHLa 1995 roaa 3annaHMpoBaHo NPoBecTH cemMuHapb! U UHMOPMaLMOHHLIE MACCUM ANA
OKa3aHuA lopuaudeckon nomolm 8 Adpuke, Aavn, NatHckoit AMepuke 1 BocTouHoi Espone.

418. bbino cooblLueHo Takxe, 4To, kak 1 B nocneaHue rogel, Cekpetapuar cornacuncs MPUHATL yYacTue B NOAroTOBKE CReAYIOLLNX
TPEXMECAUHbIX KYPCOB ANA aCMPAHTOB, U3Y4aIOLLMX NPaBO MeXAYHapOAHO! TOProBnm, KoTopsle GyayT OpraHM3oBaHs! BbicLUmMM
MHCTUTYTOM €BPOMEIiCKUX UCCNea0BaHuil 1 MeXOyHapoaHeM yuebHbM LIeHTPOM MeXayHapOHOI opraHnaaLmm Tpyna 8 Typuhe.
B 1994 rogy, Korpa Kypchl MPOBOAMAMCHL B YETBEPTHIA pas, MPUEIM3UTENLHO MOMOBUHA YMACTHUKOB npubkina m3 Uranmu, a
26 yenosek -3 ApPYrUX CTPaH, NpuUyem GonbLIMHCTBO U3 HIMX Bbi NPeACTaBUTENAMM Pa3BUBAIOLLMXCA CTpaH. B xome Kypcos

OCBELLAOTCA NPoBReMb! yHdbUKaLWM NpaBa MeXayHAPOAHON TOProBAW M Pa3niiHbie BOMPOChI, OTHOCALLIMECA K Nporpamme paboTs
Komuceun,

419. Komucena ¢ ynoeneTsopeHneM oTMeTUna, uto CexpeTapuar npefnpuHAN Lar LG8 HANaXWBaHVA coTpyaHuuecTsa u
KoopAvHaLKM ¢ APYIUMA yYpeXaeHUAM Kak B pamkax, Tak v 3a npegenamy cuctemsl Opradnsaumn ObbeamHerHbix Haumi no
BOMPOCaM OpraHm3aLy NOAroTOBKM KaapoB 1 OKa3aHWsA TeXHUYECKON MoMoLLM B 06nacTv Npasa MexXayHapoaHoi Toproenu. Oxa
MPUHANA TaKkXe K CBEAEHUI0 COOBLLeHNA O paclLMpeHn 3auHTEPecOBaHHOCTU FoCcYAapcTe B rpasossiX pedopmax B obnactv
MEXZYHapOAHO! TOProBMu, a Takke O TOM, UTO FABYCTOPOHHAE U MHOrOCTOPOHHUE YUPeXAEHUA, 3aHNMAIOLLMECA BONPOCaMi
pasBuTuA, BKiiouan Bpyrve oprasbl cuctemsl Opranusaumv O6beanHeHHsIX Hauuin, yaensioT sce borblue BHMaHMa HeoBXxoauMocTy
YHUdMKaLMN 1 MOLEPHU3ALMY TOPrOBOTO MPasa. BbiNo OTMEUEHO, UTO C TOUKY 3PEHMA FoCYAApCTe, ABAAIOLLMXCA NonyYaTenam1
TeXHAUYECKOA NOMOLLY B NPaBoBO 0BNAacTH, TaKoe COTPYAHMHMECTBO N KOOPAMHALIMA ABAAIOTCH OCOBEHHO XenaTenbHbiMU. Bbio
NoAuepPKHYTO, YTo briarofapa KoopaVHALMA U COTPYAHUMECTBY MEXMY YYPeXAeHVAMM MO OKA3aHUI0 TEXHUYECKON rMoMOLLA
npefocTasnAemble UMW KOHCYNLTaLMK 1 noMoLlb ByayT B 60nibluel cTereHn conencTBOBaTL CO3NAHMI0 TAKUX NPABOBLIX CUCTEM,
KOTOpbie He TOMbKO ABNAIOTCA BHYTPEHHE COrNacoBaHHbiMA, HO Takxe OCHOBaHb! Ha Pa3paboTaHHbIX Ha MeXAYHapO@HOM YPOBHE
KOHBEHLIMAX, TUMOBLIX 3aKOHax WM [PYrvX NPasoBbIX TEKCTaXx MO TOProBOMY MpaBy, U TeM CaMbiM MAKCUMANbHO PaCLUMPATHL
BO3MOXHOCTW [EenoBbIX NapTHEPOB M3 PasnnuHbLIX rocyRapcTs YCnetHo NnaHMpoBaTh U OCYLUECTBAATL KOMMepUeckue CaesKu.

420. MoaTomy Kommcens [ana BbICOKYIO OLIEHKY TAKOM OEATENbHOCTU U BHOBL 06paTUnach C NPU3LIEOM NPOACNXATh M PACLUMPATL
COTPYQHUYECTBO N KOOPAUHALMIO MeXAY YUpexXaeHUAMA, OKasbiBaloLwmMM1M TeXHAYECKYIO NOMOLLL B rMpaBoBoit obnacTy, B uensax
obecneueHna Toro, UToBe! B TeX Crlyuanx, KOrAa Takue yupexpeHna cuctemsl Oprannsawmm O6beanHerHsix Haumin, kak Mporpamma
pasema Opranmsaumm O6beavHeHHbx Haumin n MexayHapogHbin 6aHK PeKOHCTPYKLMA 1 Pa3BUTVIS, UK YUPEXeHUA, He BXoasLLme
B CUCTEMY, YYACTBYIOT B MEPONPUATUAX NO OKA3AHMIO TEXHUYECKON NOMOLLIY B NPaBoBor o6nacTy, Npasoeble TEKCTL!, pa3paboTaHHble
Komucenelnn pekoMeHL0BaHHbie K pacemoTpenuio MeHepanbHoil Accambneeii, fecTBUTENsHO paccMaTPUBANNCEU UCMONL30BANNCS.

421. Komncena otMeTuna, uTto BO3MOXHOCTM CekperapuaTta No OCYLUECTBAEHWIO NMMAHOB NOOFOTOBKW KaOpoB U OKa3aHvA
TEXHAYECKON MOMOLLM 3ABUCAT OT MOMyYeHWA F[OCTATOYHbIX CPepcTs B (hopMe B3HOCOB B8 Lienesoit corg IOHCUTPAM ana
CUMMNO3UYMOB, a TakxXe OT npefgocTasnenva Cekpetapnaty HeobxoauMbIX AIDOCKUX Pecypcos, KOTOPbIX B HACTOALLEE BPeMA He
xBataeT. B HacTosAwee Bpema cnpoc Ha NOQroToBKY KafapoB U TeXHWUYECKYIO MOMOLLL B CBA3M € NMpasoBbiMu TekcTamu KOHCUTPAI,
aTakxe noTpebrocTu B 06nacTv cCoiencTBAA MPUMEHEHUIO 3TUX TEKCTOB OCTAIOTCA B 3HAUUTENLHOW CTEMNEeHN HeYy [ OBNETBOPEHHLIMA.
Bbino 0TMeYeHO, YTO B perynAapHoM BiogxeTe He NpeaycMaTprBaeTCA acCUrHOBaHW Ha NYTEeBbIE PACXOMAb! YYACTHUKOB U NEKTOPOB.
B peaynbTaTe 3TOro Takue pacxofbt MPUXOAUNOCH MOKPLIBaTL 3a cueT [obposonkbHbLIX B3HOCOB B Lleneson dhoxp IOHCUTPASM ans
CUMMO3MYMOB, 06BEM KOTOPOIo OCTAETCA HEAOCTATOUHbIM.

422. B uensax cogeicTana Mobunmaawpm B3Hocos B Lienesoit donp IOHCUTPAN paa cumnoanymos Komucena pelunna obpatireca
€ NpocbOO BKMIOUUTL 3TOT BONPOC B MOBECTKY AHA KOHdepeHLmn No 06bABAEHMIO B3HOCOB, KOTOPas MPOXoaWT B paMKax Ceccun
leHepanbHo Accambiien, NP1 TOM NOHUMAHUU, UTO 3TO He OYLQEeT UMETb HUKaKMUX NOCNeacTeuiA Ana 06a3aTenLCTe rocy/apcTs no
BbINMATE HAUMCNEHHLIX B3HOCOB B Hioaxet OpraHn3aaLi.

423. Bbino oTMeueHo, YTo 0cobyio LieHHOCTb MpeacTaBnAOT B3HOCHI, BHOCUMbIE B Lienesoi doHa IOHCUTPAS gna cumMnoanymos
Ha MHOTONEeTHen 0CHOBE, MOCKOMNbKY OHU No3sonAloT CekpeTapuaTy NNaHMPOBATL W huHaHCUPOBATL MporpamMy bes HeobxoguMocTv
B NOUCKaxX CPEACTB Y NOTEHLMaNbHLIX SOHOPOB Ha KX 0e oTHensHoe meponpuatue. Takoi B3HOC Bbin nonyueH ot KaHagst. Kpove
TOro, ANA OCYLLECTBEHUA NPOrpamMMbl CEMUHAPOB UCTIoNL30BaNMCH B3HOCH! ABCTpuM, Haruu, MNaxkvctada, $paHumm v LLsenuapwn.




64 &mmeWOﬁwmemwmewﬂ%mn.mxxw

Komncens sbipaanna npusHaTensHOCT, TeM rocyaapeTsam u OpraHM3aLam, KoTopble Crioco6CTBOBaNM BLINONHEHUIO MPOrPaMMSI
Kommceum B 06nacTi NoAroToBKM Kaapoe 1 oKasaHns noMoLLy NocpeacTBOM NPEROCTaBNEHUA CPEACTS UMW NepPCoHana unu nyTem
OpraHusaLm cemuHapoe. Kpowme Toro, Komuccua BHOBb 0GpaTMnach ¢ npuabieom NPefiocTaBuTb e COOTBETCTRYIOWIME NOOCKUE

pecypcsl AnA ynoeneTBopeHnA NoTpe6HOCTeN B NposedeH M ee MeponpUATUA MO NOAFOTOBKE KAAPOB U OKA3AHWIO TEXHUUECKOI!
NoMoLLN.

IX. CTATYC W COOEUCTBUE MPUHATUIO MPABOBbBIX TEKCTOB IOHCUTPAN

424. Komnceua pacemoTpena ronoxenve gen s o6nacm MOANMCAaHUA, paTdmrKaLym, NPUCOSAVHEHNA 1 0no6peHs KOHBEHLNM,
ABNAIOLLXCA pe3ynbTaTom ee paboTsl, a MeHHO KoHBeHLMM 06 nckosos: AABHOCTY 8 MeXAyHapoRHO/ Kynne-npoaaxe ToBapos
{Hblo-Uopk, 1974 rog) (“KoHeeHLmA 06 nckoeoit AasHocH"), MpoTokona ¢ norpaskamyt K KoHBeHLM 06 UekoBoi nasHocT (Beka,
1980 rog), KoHseHim Opranusaumm O6beauHeHHsix Haumin o Mopckoit nepesoske rpysos, 1978 rog (Fambypr) (“rambyprckue
npaeuna”), KouseHum OpraHusaumm OBLegrHeHHbIX Hauui o pnorosopax mexayHapogHoi Kynnu-npoaaxu Tosapoe (BeHa,
1980 rog) ("KoHeeHUMA Opranvzauym O6beguHeHHsIx Haumin o Aoroeopax  Kynmm-npogaxu’), KowseHum Oprammsaumm
OBbepnHerHbIX Haumit o MexmyHapogHbix MepeBoAHbLIX BEKCenax U MeXayHapoaHbIX MPOCTbIX BeKcenax (Huto-Mopk, 1988 rop)
("KoxBeHuus IOHCUTPAN o NEePesoAiHbIX 1 NPoCTLIX BekcenAx") n Komsenuw OpraHnsaumm OBbemmHEeHHbIX Haumin o6
OTBETCTBEHHOCTH 0MnepaTopoBTPAHCNOPTHBIX TEPMUHANOB BMEXAYHAPOLHOMTOProene (BeHa, 1991 rop)("KoHeeHums Opranmsaumm
ObvenmHerHbix Haumii o6 oneparopax TpaHenopTHsIX TepmvHanos”). Komreous Takxe paccMoTpena crartyc KoHBeHuM 0 npusHaHm
W NpUBELEHN B UCMONHEHME UHOCTPAHHBIX apBUTPAXHBIX PeLLIeHUI (Hblo-Mopk, 1958 rogd). Kpome toro, Komucena otmetvna
MPABOBbIE CUCTEMEI, B paMKax KOTOPbIX GbiI0 MPUHATO 3aKOHOMATENLCTBO, OCHOBAHHOE Ha TunosomM zakoHe HOHCUTPAN o
MexXxnayHapoaHoM Toprosom apbutpaxe (“Tunosol 3akoH IOHCUTPAN o6 apbutpaxe"),

425. Komvceus ¢ YAOBNETBOpeHneM oTMeTUna, Uto co BpemeHn npepcTasneHna Komuceumn AoKknana Ha ee asaguaTh ceabMoin
ceccum (1994 rom) Kyba cgana Ha xpaHeue FAOKYMEHT 0 MpucoegnHernn K KoHeeHumn 06 MCKoBoi AaBHOCTU, a lMonbLua -

PamMbUKaLMOHHYIO rPaMoTy U 4To 06a 3TM rocyNapcTsa caany Ha XpaHeHe AOKYMEHTbI 0 NPUCOeAMHEHUN B OTHOLLEHUM [poToKona
€ nonpaekamu K KoxeeHuMM 06 UCKOBONM fasHOCTH.

426. Kommcena ¢ ynosneTsopeHnem otmeTuna, uto Yelickas Pecrybnika cpana Ha XpaHeHue [OKYMEHT O NpasonpeemMcTee B
OTHoWeHWM noanMcaHma GbiBlueid YexocnoBakueint MamByprekux npasun.

427. Komuceua ¢ yooBneTBopeHneM oTMeTHNA, UTO CO BpemeHu ee asanuath cefbMoin cecomn Monblua 1 CuHranyp coanu Ha
XpaHeHue rpamoTsl 0 patugmkaummn Koxsexummu Opraiusaum O6venmHeHHbIX Haumii o Kynne-npofaxe 1 YTo K 3To% KoHseHumn
npucoegurnnmncs Mpyaua, Kyba, Mutea, Mongosa un Hosas 3enaHaua.

428. Komuceua ¢ yoosneTeopeHueM oTMeTUna, UTo co BpemeHn ee ABaguUaTL cefibMoin cecoun bonmeua, Bexecyana, Suvmbabee,
Murea, Mamm, Monronua, MopTyranua u CeHeran caan Ha XpaHeHne JOKYMeHTb! 0 NpUcoeanHeHn K KOHBEHLIMK O Mpy3HaHUM 1
NpuBEAeHUM B NCNONHEHWEe MHOCTPaHHbIX apBUTPAXHBIX PELLeHNIA.

429. Komvceva ¢ yRoBNETBOPeHeM oTMeTMAA, UTO CO BpemeHW ee fBapuaTh cefibMoit ceccun baxpeitn, Berrpua, Curranyp u
YKpanHa npuHAnA 3aKoHoAATeNnbCTBo, OCHOBaHHOE Ha TUNOBOM 3akoHe IOHCUTPAI o6 apbutpaxe.

lambyprekvie npasuna

430. Komicena HamomHuna, uTo Ha ee asapuaTte cegsmoin cecom (1994 rop) paccmatpusancA ctatyc KoreeHuyv Opranusanmm
O6beamHeHHsIX Haumii o Mopckoi nepesoake rpyaos, 1978 rop {FamBypr) ("MaMbyprexkue npasuna”)’®. Kommeens BHOBb Bbipasuna
Cepbe3HYI0 06eCrOKOEHHOCTL B CBA3M C MPOBNEeMaMu, BOZHNKAIOLMMA B Pe3ynbTaTe 0QHOBPEMEHHOTO CYLLIECTBOBaHUA PA3NYHbIX
PEXMMOB OTBETCTBEHHOCTN B 06NacTM MOPCKOI Nepesoskn rpy3os™.

431. Kommncena oTmMeTMna, uto ¢ yueTom coobpaxeHii, BbickasaHHbIX Ha MocneaHein ceccm, eHepanbHblil cekpeTapb Hanpasun
sepbanbHyio HOTy rocyfapcTeam - uneHam Opraknsaumu OBbeauHeHHbIX Haumit, B KOTOPOit [0 WX CBEAeHNA [OBOANMNCH MHEHUA
Komncenu y6ex aigHHOCTL 'eHepanbHoro CekpeTaps B TOM, UTO ONTUMANBHBIM PELLIEHNEM TakWX NpobneM Buino Bsl IpUcoeamHeHue
K TF'ambyprckum npasvnam LMPOKOro Kpyra rocynapcTs, @ MpasuTenbcTsaM PEeKOMEHOOBAfnoCh PAacCMOTPETh BO3MOXHOCTL
cKopenLero npucoefiMHeHna K FamMbyprekuM rnpasuna.

432. Hanomius o Tom, yto MexayHapopHbii Mopckon KomuteT (MMK) sbipaaun 3aMHTepecz?BaHHOCTb B COTpyaHU4ecTBe C
Komuceuei B BbipaboTke peLlieHus, KoTopoe NO3BONMUAO Bbl YHUGMLMPOBATL 3aKOHOLRATENLCTBOY, U C YAOBNETBOPEHUEM OTMETHE
TaKylo 3aMHTepecosaHHocTh, Komneera sacnywana wHcbopmaumio o ToM, 410 MMK nonyumn okono 22 oTBeTOB Ha BOMPOCHUK,
HanpasneHHbIN HALMOHAbHLIM OPraHU3aLMAM -uneHamKoMuTeTa, BKOTOPOMUMNPeAnaranocsU3noXuTh CBOUMHEHASA 0 BOZMOXHBIX
NyTAX petueHna cyulectsylowmx npobnem. Xota MMK etue He NOArOTOBMN aHanva MoMyuYeHHbIX OTBETOB, MOXHO Cenath BbiBOL,
O TOM, YTO KOHCEHCYC B OTHOLUEHWUN NyTelt OGHOBNEHUA U YHUdUKaLMK Npasa, PErynupytoLLero MOpPCKYio MepeBo3Ky rpy3os, He
HameuaeTca.

433. Komucena npocuna MeHepanbHOro cekpeTtapA NpopomKnTb €ro YCUnWA, HanpaenerHsie Ha copencTene 6onee LMPOKOMy
npucoeauHeRwio K MamByprekum npasvnam.

"*Tam xe, NyHKTh 247-252.
2Tam xe, NYHKT 249.
#'Tam xe, nyHKT 251.
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HenarenbHocTh OPYIMX opraHusaumn

434, KommcenacuHTepecomsacnyLiana 3anBneHme, cAenaHHoe oT MMeHn Adbpo-asnarckoro KOHCYNbTaTUBHO-MPABOBOro KOMUTETA
(AAKIK) 0 neATenbHOCTM ero MOCTOAHHOTO KOMMTETa 1o BOnpocaM TOProBoro npaea B CBA3W ¢ aHanM3oM W 0630pomM npasa
MeX[yHapOoaHON TOProBnM € TOUKM 3peHUA rocynapcts Acpuiv u Asun. Komicona 3acfiywiana MHgopMaumio 0 [BYX MHMUMATUBAX
KomuteTa, CBA3aHHbIX, B YACTHOCTH, C pa3paboTKoN PYKOBOAALLMX NPUHLMMOB MO MPABOBLIM U UHCTUTYLIMOHANBHBIM acheKTam

MpOrpaMi MPMBAT3ALYM 1t MeXaHU3MOB PerynipoBaHuA Mocne NPoBeLeHNA MPUBATU3ALMM, A TAKXKe C COfenCTBMEM CTaKaapTU3aLIm
W yH/dMKaLMM TOProBoro npasa 1 Npaktkv B Adpo-a3uaTckoM pernioHe.

435. Kommucena ¢ mHTepecom sacnyluana chenaHHoe oF uMeHy MUYYN 3asBnexve o nposogumMoin WUHcuTyTOM paboTe B cBA3M C
co3paHvem 6aHKa naHHLIX N0 yHUMLIMPOBAHHOMY MPasy, B TOM4MCnE O COBELLAHUN C yHaCTVeM COOTBETCTBYIOLLMX MEX/YHapOLHbIX

OpraHu3auuin, KoTopoe NNaHPyeTeA MPOBECTU B PuMe B Havane 1996 roga fina obeyxneHna uenecoobpasHoc ocyLecTBNeHNA
3TOrO MpoeKTa.

436. Komnceus Takxe 3acniywiana uHGOpMaLMIo 0 AGATENLHOCTU OpraHnsaumm amepuKaHcKux rocynapcTs, HanpasneHHo Ha
YHUCHMKALIVIO M COrNacoBarue TOProBoro Npasa Ha aMeprkaHCKOM KOHTUHEHTe. KoMueeus OTMeTMna haKT 3aBepLUSHNA MOArOTOBKM
MEXaMepUKaHCKON KOHBEHLMM O MPaBe, NPUMEHMOM K MEXRYyHapoAHbIM KOHTpaKTam, koTopas bbina pazpaboTara CrieumMansHo
KOHchepeHLen Mo YacTHOMY MeXOyHapoaHOMY npasy rog arvaoi atoi Opranmsaumm,

X. PE30MIOUMK rEHEPANMBHON ACCAMBIEW O PABOTE KOMUCCM

437. Komueccua c yRoBneTeopeHeM NpuHANa K CBeQEHUIO pe3onioLmio 49/54 'eHepanbHoin Accambnen ot 9 nexabpa 1994 roga,
BKOTOpoil eHepanbHan Accambnes C y[oBneTeopeHeM oTMeTMNa npuHatHe Kommceuen Tunosoro saxora KOHCUTPAT o 3akynkax
ToBapo. (paboT) 1 yenyr, a Takxe PykoBomcTsa no rpuHATMIO TMNOBOrO 3akoHa. B nyHKTe 2 3Toi pesonioumu lNeHepanbHan
Accambriea pekomeHOoBana, YTobbl, YUATHIBAA XENATENbHOCTL COBEpLUEHCTBOBaHNA U YHMUKALMM 3aKOHOB O 3aKynKax, Bce
rocynapcTea B nonoXuTensHoOM naHe pacemaTpusany TUNOBOI 3aKOH NPU MPUHATAM AU NEPECMOTPE CBOVIX 3aKOHOB O 3aKyrkax.

438. Komucena ¢ yaoBsneTBopeHem NpUHAMA K CBEABHUIO pe3onioLmio 49/55 I'enepansHoit Accambnen oT 9 nekabps 1994 roga
0 poknape Komnceun o pabote ee Asanuath ceibMoii ceccun, NposeaeHHoN B 1994 roly. B 4acTHOCTH, 6bINO OTMEUEHO, YTO B
nyHkTe 7 [eHepankHas Accambres npussana npasnTenscTea, COOTBETCTBYIOLLME OpraHbl OpraHuaaumy O6beanHeHHbIx Hauit,
opraHu3aLpm, yupexneHua U oTAenbHbIX ML ANA 06ecreueH s BCECTOPOHHEFD yUacTMA BCEX roCyAapCTB-UNieHOB B CECCUAX
Komviceun v ee pabounx rpynn BHOCUTL BOBPOBONbHbIE B3HOCH! B LieneBoil o, ¢ TeMuTo6bl KOMUCCHA MOFAa OKa3blgaTk FOMOLLY

8 NOKPLITM NYTeBbIX PACXO0B Pa3BNBAIOLLMMCA CTPaHaM, ABNAIOLLMMCA uneHamu Komnuccuu. 3ToT Lienesoit choHp 6bin coapaH &
COOTBETCTBUN C pesonioupnen 48/32 or 9 nekabpa 1993 ropa.

439. 3atem Komucens ¢ ynosneTBopeHyenm NpUHANA K CBEAGHMIO CofepXallieecs B NyHKTe 8 pesonioLwmm 49/55 MeHepanbHoi
Accambnen peLueHme MpogonXmTh PACCMOTPEHE B KOMMETEHTHOM INagHOM KOMUTETe B XOfIE COPOK [EBATOM ceccy IeHepanbHo
Accambnen soripoca 06 okasaHM B pamMKax MMEIOLLIMXCA PECYPCOB NOMOLLY B MOKPLITUM NyTEBLIX PACXOA0B HaVMeHee PasBUTLIM
CTpaHam, ABnAloLLmMMeA uneramu Komuceuu, no nx npocsbe 1 B koHeynbTaumm ¢ MeHepanbHbivM cexpeTapeM, Ana obecrnedequs
BCECTOPOHHEro y4acTua Bcex rocyfjapcTe-uneHos B ceccuAx Komucenmm n ee pabounx rpynn.

440. Kommcewa ¢ yoosneTBopeHreM oTMETUNA TaKkxe, UTo B NyHkTe 10 aToit pesonioumm FeHepansHaa Accambnes noguepkHyna
BaXHOE 3HaueHne obecneueHUA BCTYINEHUA B CUNY KOHBEHLMI, pa3paboTaHHbiX B paMKax AeATenbHOCT KoMUcoUM BA rnoGansHOR
YHUMKALWMW 1 COrfacoBanHna npasa MeXayHapoaHON TOProBfik, N UTO C 3TOM Liefbio OHa HAaCTOATENLHO NpU3Bana rocyaapcTsa,
KOTOpbIe eLie He caenanmm 3Toro, paccMoTPeTh BOMPOC O NOAMMCcaHni 1 paTMUKaLmMM 3TUX KOHBEHLWAN U NPUCOeOMHEHUM K HUM.

441. [anee Komuccua ¢ yoBneTsopeHneM oTMeTUna, YTo B MyHKTe 4 3TON Xe pesonioumm TeHepanbHaa Accambrnies BHOBb
noaTeepanna BaxHoCTb, B 0COBEHHOCTY [NA PasBUBAIOLLIMXCA CTPaH, paboTel KOMMCCMM N0 MOArOTOBKE KA APOB 1 OKA3aHWIO NOMOLLI
B obnacv npasa MeXQYyHapogHOW TOProsnM U YTo B NMyHKTe 5 AccambrieA 3aAenna o XenaTeflbHOCTU okaszamva Komuccuen
NoAAEPXKU NPOBEAEHUIO CEMUHAPOB U CUMMO3UMYMOB fnA obecrieueHna Takoit NOAroTOBKA Kaapos U oKasaHua nomowm. boino
oTMeueHo, uTo KOMWCCUA aKTMBM3MpOBaNa NOAroTOBKY KAApOB M OKasaHWe MOMOLUM B paMKax OrpaHMueHHbIX MIOJCKMX u
pMHAHCOBLIX PECYPCOB, UMEIOLLIMXCA B €€ PacriopAXeHuM.

442, Komncena npuseTtcTsoBaria npockby FeHepansHoi Accambnen k [eHepanbHoMy cekpeTapio ofecneunTs BblaeneHue
Hapnexawmx pecypcos ana 3cgeKTMBHOro ocyLecTenenmna nporpamm Komucenm. Komuceus, B YacTHOCTH, Bbipasvuna Hanexay,
uto CekpeTtapuaty 6GygyT sbigeneHbi [oCTaTouHble pecypchl AMA yOOBNETBOPEHWA BO3POCLIMX MNOTPEBHOCTEN B OTHOLLEHWN
MOAroTOBKA KAAPOB U OKa3aHWA NOMOLLIM U B CBA3W C yBemnueHueM obbema paboTsl, ceAazanHon ¢ MNIMNTHO (oM. nyHkTet 405-411
BbiLLE).

443. Komvcemna Beina uHdopmuposaxa, uto Cekpetaprat Oprarnsaumu npeanpuHMMaeT yeunuA gna BbigeneHnsa JocTaTouHoro
obbema pecypcos CekpeTtapuaty Komvceun. OpHako, MOCKONbKY CYLLIECTBYET BEPOATHOCTb TOr0, UTO AOMONHUTENBHBIE PECYPCh!
Ans yposnetsopeHua notpebHocTen Cekpetapurata Komuccuy Bpag nv 6ynyT seineneHsl, Kommuceua obpatvnach K npasutenscTeam
¢ npocs6oit oka3aTs nomotls CekpeTtapuaty. Beino oTMeueHo, UTO NPABUTENLCTBA UMW MX YUPEXOEHUA N0 0Ka3aHUIo NMOMOLLIY MOTYT
oKasbiBaTk COOENCTBME B pa3nuuHbix opmax, Takux, Hanpumep, Kak: xomasguposaque B CekpetapuaT Komuccumn npumepHo Ha
OfH rof IOPUCTOB, KOTOPbIE B KaYeCTBE aCCOLMMPOBAHHBIX 3kcnepTos OpraHmsaumm ObbeauHeHHbIX Haumii BbinonHAany Gel paboTy
B8 CeKpetapuarte; co3faHMe B HaLMOHANbHBLIX WHCTUTYTaX ONpeneneHHoro Hay4Ho-uccnedoBaTenbckoro moTeHumana AnA
NpoBeAeHUA CpaBHUTeNbHOMOMPaBOBOr OUCCIie]OBaHNA BOSMOXHBIX Oy oywmx Tem paboThbi; drHaHCUPOBaHE CEMUHAPOBCOBMECTHO
¢ CekpeTapuaToM; HaripaBneHie NeKTOpoB Ha CemuHapbl Mo TekcTaM, paspabaTbiBaembiM Komuccuen; npegocTaenexve
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aBMAUMOHHBIX BuneTos n pasMmellieHne NeKTOpPO8 UM yYacTHUKOB pervoHanbHbIX cemMmHapos U3 passuBalolmMxca ctpaH; u

(brHaHCMPOBaHME U MOKPLITYE PaCX0a0B CTaXepoB, B YaCTHOCTV CTaXepOB V3 Pa3BUBAIOLLMXCA CTPAH, HAXOOALUMXCA Ha npakmvke
B CekpeTapuate Kommncomm.

Xl. NMPOUUE BOIPOCH!
A. Bubmuorpagwmn

444. Kommeena ¢ yposneTsopeHvem otmeTvna Bubnuorpaduio  nocnegHUx paboT, KacaloWMxcA fesTensHocT Komucoun
(A/CN.9/417).

445. Komucona noguepkHyna saxHoe 3HaueH1e Toro, Utobbl 8 ee PacnopAxexn umenack kak MoxHo Goriee NonHas UHpopMauma
O Ny6RMKaLWAX, BKOYAA HayUHbIE TPY/bl, ¢ KOMMEHTAPHAMM pe3ynbTatos ee pabothl. B ceaan ¢ 3TMM oHa mpocuna npasuTenscea,
aKapemvyeckine MHCTUTYThl U [iPYTVe COOTBETCTBYIOLLME OPraHM3aLIM HAMPABAATL CekpeTapuaty 3K3eMnAApLI TakuX Ny6MKaui.

B. Yuebroe MexpyHaponHoe Toproeoe apburpaxHoe pastupartenscreo
namam Bunnema K. Buca

446. Kommcena 6uina WHpOpMUpoBaHa, YTo WHCTUTYT MeXAyHapofHoro TOproeBoro Mpaea Npy KOPUAVMECKOM dakynbTeTe
Yungepeuteta Meiic, Hoto-Mopk, oprarmaosan BTOPOE yuebHoe MexayHapofHOe TOproeoe apbutpaxHoe pasbupaTenbCTBO NaMATH
Bunnema K. Buca (Bena, 22-26 Mapta 1995 roga). INpasosble Borpocst, KOTOpbie paccMaTpuBanuUCh rpynmnam CTyLeHTOB,
y4acTBYiOLMMA B yuebHOM pa3bupaTenscTee, OCHOBLIBAMMCH Ha KoxseHLm Opranmsaum O6be aAuHEHHbIX Haupmin o gorosopax
MEXIyHaPOAHON Kyrnnm-rpoAaxm Tosapos, KOHBEHLM 0B UCKOBOI AABHOCTU B MeXAYHapoOHOMKyNNe-Npogaxe Toeapos, TUroBom
3akoHe HOHCUTPAN o mexgyHapomHoM Toprosom apfutpaxe u ApbutpaxHom pernamedte IOHCUTPAM. B yuyebHoM
pasbupatensctee 1995 rona NPUHAManM yuacTue 22 rpynnbl, NPeLCTaBAABLLME IOPUOMYECKME cakyneTeThl 15 cTpaH. TpeTee
yuebHoe pasbupaTenscTeo cocTouTea B mapTe 1996 ropa B Bene.

447. Komuceus ¢ nHTepecom u YHOBNeTBopeHnem 3acnylana 1o cooblleHne. [lo ee MHeHMIO, yuebHoe pa3bupartenscTeo,
HOCALEEe MEXAYHapodHblil Xapakrep, FBNASTCA OTAMYHBIM METOLOM npenofasaHna rnpaea MexXyHapoOHOW TOprosnu u
PacnpocTpaHeHnA NHopMaLMi O CYLIECTBYIOLIMX YHUULIMPORAHHBIX TEKCTaX.

C. Cpomn u mecTo nposenerma fBaaLAaT: nesATon cecom Kommccoym

448. Bbino peLueHo, uTo ABanuarte fesatan ceccun Kommeeuu byget npoeseneHa ¢ 28 masa no 14 WIOHS 1996 ropa B Hblo-l7|opKe,
rae byger saseplieHa pabota Hafl MPOEKTOM TUMOBOrO 3aKoHa 06 NEKTPOHHOM OOMeHe naHHbIMK U KOMMEeHTapuaMm no
opraHm3aaumm apbutpaxHoro pasbuparenscTsa.

D. Ceccumn paGouwx rpynn

449. bbino petueHo, uTo Ha3seaHue Paboueit rpynnbi No HOBOMY MeXayHapOofHOMY KOHOMUUYECKOMY MOPAAKY 6yaeT u3MeHeHo Ha
"PaBouyio rpyniny no 3aKoHoAATENbCTBY O HECOCTOATENBHOCTY" ANA OTPaXeH!s TeMbl, KOTOPOW eIt NOPYUEHO 3aHUMATLCA. 3aTem
6biN0 petueHo, uTo BocemHaaLaTan ceccua Paboueit rpynrsi GygeT nposefiera ¢ 30 okTAGPA no 10 HoAbpA 1995 roga B Bene.
Komuceua caHKLmoHmposana NposefeHne peeATHagLATON cecovn Pabouen rpynns ¢ 1 mo 12 anpena 1996 rona B Heio-Vopke,
ecnm, no MHeHnio Paboueil rpynnbl, Toro noTpebyeT xop paboTsl.

450. Beino pelero, uto PaBouas rpynna no MexayHapogHoi FOrOBOPHOY NPAKTUKE MPOBEAET CBOIO [BAALATL YSTBEPTYIO CECCHIO
¢ 13 no 24 HorbpAa 1995 ropa B BeHe 1 uto oHa ByneT noceALLeHa yCTynKe Npy hUHAHCMPOBAHUY 0ebrUTOPCKOR 3a10MXKEeHHOCTU.

451. Xota Komucena cHavana cornacunacek ¢ Tem, uto Pabouas rpynna o 3MeKTPOHHOMY 0b6MeHy AaHHbIMM FpPOBELeT CBO
TPUAUATYIO ceccnio ¢ 4 no 15 mapra 1996 ropga &8 Bewe, snocnepcteuy 6uino PelweHo, YTo Mo npuynHaM, CBA3aHHLIM C
BO3MOXHOCTHLIO 0fecreueHna CUHXPOHHOTO Nepesoaa, TPMALATAA Ceccva LOonxXHa GbiTh nposefeHa ¢ 26 cespana rno 8 mapra
1996 roga B Bene.

MPUMOXEHYE |
[Mpunoxerne II BocnpoussoguTcA B uacTv
MpoexT KotseHLwm Oprarmsaumm OGbepmHeHHbLX Haupi TpeTbeit, Il, HacToAwero ExeronHuka
O HEe3aBUCUMLIX TapaHTMAX U PE3EPBbIX aKKPEeQMTUBAX
(Mpunoxenne | BOCMPOU3BOQMTCA 8 UaCTU TPETLEN, MPUNOXEHUE 1l

1, HacToAaulero ExeronHukal

MepeueHs nokymeHTOB, NpecTaBneHHbLX Komiceum

Ha ee gsaguarth BOCbMOI Ceccum
MPUNOXEHVE 1 A

[Mpunoxerne Il BochpoussopuTcA B vac

TpoekT TMnosoro 3akoHa IOHCUTPAI o npaBoBbix TpeTbeit, V, HacToALero ExeronHukal

acreKTax AneKTpoHHoro obmeHa flaHHbiMA (JLW)
¥ COOTBETCTBYIOLLMX CPEACTBAX Nepejauwm HaHHbIX

S G
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B. KondepeHuma OpraHusaummn O6beavHeHHbLIX Hauwii no Toproene v passuTvio:
Bbifjepxka u3 floknafia Coeera o Toproefie u passmmio o pabore
nepBoit YacTn ero copok Bropoil ceccvm (TD/B/42(1)19)(Vol.1)*

".C. (nymkT 6(b) noeectkv aHA) [MporpeccueHoe paseutue
npaea MeXxyHapoLHOM TOProenu: LBaLLaTh BOCLMON
exeroaHbin goknag Komuceun Oprannaaiym
O6vepuHeHHbIX Haumi no npasy MexayHapogHoi
TOproenu

Ha ceoem 868-m (3aKknmounTenbHOM) 3aceparm 20 cex-
TABpA 1995 ropa CoseT NO TOProene u pPasBUTUIO NPUHAN K
ceeperunio pnoknag Komueermn Opranmzauym O6begyHeHHbIX
Haumit no npasy mexpyHapopHow Toproenn o paboTte ee
feapuate BocbMon ceccum (A/50/17), koTtopblin Bbin pac-
npoctpaHeH B CoBeTe C COMPOBOOMTENBHOW 3ArMCKON
cekpetapuata tOHKTAL (TD/B/42(1)/16). CoBeT npuHan K
CBEEHVIO TaKXe 3aABMeHNe, C KOTOPbIM BbICTYNUN B 3TOMN
ceAsn npepctasnTens Berrpun'®.

“Pesiome 3ansnema Berrpum cM. 8 pasgene ILB".

"I.B.  3assneHue rnpepcTaBuTena BeHrpum no nyHKTY 6(b)
rOBECTKU AHA

B cBasu ¢ pewennem Coseta no poknapy Kommccuu
Opranvaaumm ObbeanHeHHbIX Hauwit no npasy mexgyHa-
poaHon toprosnu (OHCUTPAST) o pabore ee pmsaguath
goceMolcecon (A/50/17)* npencTasutens Benrpuu otveTvn,
uto fearensHocTs IOHCUTPAI umeeT npAMoe OTHOLLIEHNE K
npaxkTvike MexayHapogHou Toproenun. B cuny npoduna ceoein
paborst KOHCUTPAM cocpegoTounBaeT BHU-MaHe Ha
IOPMONYECKUX TEKCTax, KOTOpble Mpu3BaHbl CAYXuTb nubo
mogensio, nMbo obasaTenbHbIMM  HOpMamu B cnyuae
3aKMIOYEHUA MeXAYHaPOOHbIX KOHBEHUMA. Mo MHeHWIo ero
penerauym, o npougccax, npoucxopaawumx s KOHCUTPAR,
crefyeT yBeflOMNATL [ierOBble  KPYru. CekpeTapuat
IOHKTALL mor 6bl 3yuntb criocofbl peuleHnsa 3ToiN 3agauu 1
NPUHATL MEPbI K PACNPOCTPaHEeHUIO COOTBETCTBYIOLL e 0bLLen
vHbOpMaLun.

3Cm. pasgen |.C. Buile, nyHKT 6(b)".

*QduupansHsle otieTsl FeHepanbHoh Accambnen, natunecaran ceccua, Lononterve N2 15 (A/50/15).

C. TeunepanbHan Accambnea: poxnan Komucewn Opranusaumm O6beomHeHHsix Haumia no npasy
MeXyHapoHoWU Toproeny o pabote ee ABajLiaTh BOCLMOA CECCUM:
Aoknap Lecroro komureta (A/50/640 u Corr.1)

1. BBEQEHVE

1. Nynr, ozarnaenentbiin "Coknap Komicom Opranvsaiym
O6beguHeHHbIX Hauuit no npasy MeXayHapoaHoN Toproenm
o pabote ee paBaauaTh BOCbMOWA ceccumn”, Oblrt BKIIOUYEH B
npenBapuTenbHyio MOBECTKY AHA NATURECATON ceccun lerHe-
panbHoit Accambnen B COOTBETCTBUM ¢ pesoniouven 49/55
Accambneun ot 9 nekabpa 1994 roga.

2. Ha csBoem 3-M nneHapHOM 3acefaHun 22 ceHTABpA
1995 ropa lexHepansHaa Accambren no pekomeHaaumm 'eHe-
panbHOro KOMMTETA MOCTAHOBUNA BKMIOUATL 3TOT NYHKT B CBOIO
noBecTKy AHA U nepedatb ero Ha paccmoTpexve Lectomy
KOMUTETY.

3. B cBA3U C paccMOTPEeHWEM OaHHOro MyHKTa 8 pacnops-
xeHvm LLiecToro komuTeTa MMen1ch cegyioLLme QoKyMeHTbI:

a) poknaap Komuccum Opranmsaumm OObegvHeHHbIX

Haupin no npasy mexgyHapopHoi Toprosnv o paboTe ee
[ABaguaTh BOCbMO ceccmn’;

*OdumanbHbie  otyeThl  [eHepanwHou  Accambrneu,

nammpecaras ceccva, JononHerne N2 17 (A/50/17).

b) noknap TleHepanbHoro cexkpetapa 06 ocyule-
cTeneHMM nyHkTa 8 pesomouun 49/55 [eHepanbHon
Accambney, Kacaiowlerocq okasaHusa NOMOLLM B MOKPbITUK
NyTeBbIX PACcXoQoB Aeneratam M3 passuBaloLMXCcA CTpaH
(A/50/434).

4. llecTolt KOMUTET paccMaTpPUBan OaHHbIN NYHKT Ha 3-5-M
1 35-M 3acenaHuAx 26-28 ceHTAOPA U 9 HoAbpA 1995 ropa.
MHeH1A NpecTasmTenei, BLICTYMMBLLIMX B XO€ PacCMOTPEHUA
nyHkTa KomnTeTa, nanaraiotca B COOTBETCTBYIOLLIMX KpaTKUX
otueTax (A/C.6/50/SR.3-5 n 35).

5. Ha 3-m3acegmanmm 26 centabps  [pepcepaTtents
Komucoum Opranusaumm ObbegyHerHblX Hauwii no npasy
MEeXyHapo4HOM TOProenv Ha ee ABaguaTh BOCbMO ceccum
BHEC Ha paccMmoTpeHve poknag Kommcenm o paborte 3ton
ceccun.

6. Ha 5-m3acepanmn 28 ceHtabpa [Mpepcepatens
KoMMceumn BLICTYRMI € 3aKMOYnTenbHbIM CIOBOM.
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IIl. PACCMOTPEHVE MPELMNOXEHANA

A. TpoexT pesomoumn A/C.6/50/L.4

7. Ha 35-m 3aceparmn 9 HoAGPA npegcTaeuTens ABCTpani

OT MeHu ABCTpanm, ABCTpW, AnXupa, ADreHTUHBI, benbrym,
Bonveun, BocHun u l'epuerosutb;, _BoTcsanbl, Bpasunuu,
Benrpun, Bedecyansl, saTemans), [epmaruu, [oHaypaca,
Tpeuny, Darn, Ernta, Venawm, Uranum, Kananbt, Kenum,
Mapokko, Mekcuky, Hopservm, Mepy, Monbwwm, MopTtyranuu,
Cuiranypa, Cnosakvv, Typuvu, Yrargel, Ypyreas, Ou-
naHoun, Xopeatm, Yewuckon Pecnybamku, Liserwm n Dkea-
40pa, K KoTopbiM No3fHee NpucoeauHMnMch AsepbanaxaH,
Anbanna, Bonrapus, Wugua, Kunp, Mbanma, Hurepus,
Javnang u PpaxLma, BHEC Ha PACCMOTPEHNE NPOEKT Pe30AIo-
L, o3arnasnenxHbivi "Foknag Komueeun Opranusaum O6b-
€[uHeHHbIX Hauwin no npaey MexgyHapogHoi TOproean o
pabote ee gBafuaTh BOCLMON ceccun” (A/C.6/50/1..4).

8. HaToM xe sacenasm KomnreT nputAn NpoeKT pesonio-
L A/C.6/50/1..4 (oM. nyHKT 12, NpoeKT pesonioumy 1).

9. Tlocne NpUHATUA NPOeKTa PEe30MOLMN C 3aABNEHUEM Bbi-
cTyrvn npepcrasutens Poceuiickon depepatiym (cm. A/C.6/
50/SR.35).

B. [poexT pesoniounm A/C.6/50/L.5

10. Ha 35-m 3acenaHm 9 Hosbpa npencTasuTens Asctpum ot

umeHn AscTpanum, Asctpun, bocHumm lepuerosuHbl, BewHrpm,
I'Batemansl, ['onaypaca, Oatwn, Uenaqum, Wranun, Karans!,
Hopeerw, Mopryramm, CyHranypa, Crosaim, CoeamHeHHoro
Koponesctea Bemko6putamum v CesepHoit VpnaHguw,
CoenuHenHbix Liitatos Amepuku, DurnaHnvm, Xopeatm, Yeww-
ckoin Pecny6rinky, Llsetn u Dxeamopa, K KOTOpPbIM Mo3aHee
npucoemMHunmes Taunan v SpaHUmA, BHEC HA PACCMOTPEH!E
MPOeKT pe3oniouun, osarnaenieHksbiit “"KoHseHumA Oprawu-
3aumn O6bepmHeHHbIX Haumii o He3aBUCHMbIX rapasTmax u
pe3epeHbix akkpepmtusax” (A/C.6/50/L.5).

11. Ha Tom Xe sacepaHm KoMuTeT npuHan npoexT pesonio-
L A/C.6/50/..5 6e3 romocosaHuA (CM. MYHKT 12, NpOeKT
pesomouuu 1),

Il. PEKOMEHOALMW WECTOTO KOMUTETA

12. Ulectoit KomuTeT pekomergyeT leHepanbHoil Accam-
6nee NPpUHATL CneyioLMe NPOeKTL! Pe3OMoLMIA;

[B HacToAlleM pasfene TeKCTbl He BOCNPOM3BOGATCA.
MpoekTbl pesonioumit | 1 Il Gbin NPUHATE ¢ penaKLOHHbIMA
13MeHeHNAMM B KauecTse pesoniouwin 50/47 1 50/48 eHepanbHoi
Accambnen (cm. pasgen D Huxe).]

D. Pesonoym 50/47 v 50/48 TenepanbHon Accambnieu ot 11 gekabpa 1995 roga

50/47.  [Ooknag Komuceum QpraHuaatim
ObbeanHerHbIX Haumii no npasy
MexpyHapogHoWn Toproemu o pabore

ee nsanuaTs BOCLMOW ceccum

[eHepanbhaa Accambries,

cCbinanch Ha cBo pesonoumio 2205 (XXI) ot 17 pe-
kabpa 1966 ropa, KoTopoit oHa yupeguna Komncenio Opra-
Husaumm ObbeanHeHHbIX Hauumid no npasy mMeXayHapogHoi
TOProenu, rOpy4YMB e COQencTeoBaTb MNPOrPecCUBHOMY
COfNAacoBaHUIO M yHUUKALWMM NpaBa MeXOyHapoaHoi Top-
roBM 1 B 3TON CBA3W YUUTHLIBATL MHTEPECHI BCEX HAPOLOB, B
0co6eHHOCTN Pa3BUBAIOLLIMXCA CTPaH, B [ene LWMPOKoro pas-
BUTUA MEX[yHapOAHOU TOProBnn,

BHOBbL NMOLTBEPXI1aA CBOKD yGe)ngHHOCTb B TOM, 4TO
NporpeccuBHoOE cornacosaHne N yHucbukaumAa npasa Mex-

AyHapoOHOW TOProBnu1, COKpaLlana unu yCTpaHAA MpaBoBble
MpenATCTBUA B MEXLYHaPOLHOW TOProBne, 0CobeHHo Te u3
HWX, KOTOPbIE 3aTParvBaloT UNTEPECH PA3BMBAIOLLMXCA CTPaH,
B 3HauMTEnbHOM CTenewn cogelicteosanu 6Bbi Bceoblemy
3KOHOMWUYECKOMY COTPYLHWYECTBY MEXAY BCeMV rocypap-
CTBaMM Ha OCHOBE paBeHCTBa, CNpPaBefMMBOCTU U OBLMX
WHTEPECOoB, a TaKXe NMKBMZAALMM ONCKPUMAHAUMA B MeXay-
HapOQHON TOProBfie 1, Tem caMbiM, 6naroCoCTOAHUIO BCEX
Hapopos,

nogYepkMBan UeHHOCTb y4YacTuA rocyfnapcrs, Haxo-
AAWLKXCA Ha BCEX YPOBHAX 3KOHOMUMECKOro passutus u

VIMEIOLLIMX pasnyHble MPaBoBble CUCTEMBI, B MPOLIECCe corna-
COBAHWA 1 YHbMKaLMK NPaga MeXayHapOLaHON TOProBnu,

paccmoTpes poknag Komucoun Opranusaummn Obveom-
HeHHbIX Hauwmi mo npasy MexyHapogHov Toproeni o paboTte
ee OBaguaTh BOCLMON cecoun’,

CO3HaBas TOT LEeHHbIA BKNad, KOTOPLI MOXeT BHECTU
Kommcena 8 pamkax [ecAtvnea mexgyHapogHoro npasa
Opranmnzauym O6veanHeHHbix Haumin, ocoberHo B obnacmm
pacnpocTpaHeHus UHbOPMaLMM 0 Npase MeXSyHapoaHoON
TOProBNM,

byoyum 06ecrokoeHa OTHOCUTENLHO HU3KUM YPOBHEM
MpeacTaBneHHOCTN IKCNEePTOB U3 PA3BUBAIOLLIMXCA CTPaH Ha
ceceuax Kommcenm u ocobeHHo ee pabounx rpynn B Ho-
CnepHNe rofsl, YTo 0TUACTU OBBACHAGTCA HEXBATKOW PECYpPCoB
LNA NOKPLITUA NYTEBbIX PACXOQ0B TaKMX IKCMEepTOoB,

paccmoTpes foknag FeHepanbHOro cekpeTtaps?,

byayun obecnokoeHa Takxe TeM, uto rnoTpebHocTM 8
nporpamMme Komuccum o noZroToBke KagposB Y OKa3aHuio

FIOMOLLM ¥ MPOABAAEMBIA K Hel nHTepec MOryT BbITb Y[ 0B-
NETBOPEHb! ML YACTUUHO BBUAY OrpaHUYEHHOCTU UMEIo-
LWMXCA MIOQCKUX W hUHAHCOBLIX PecypcoB U 4To obbeM

‘OcdmumansHbie otyetsl eHepansHol Accambnen, nAT-

Lecaraa ceccus, JononHerne N 17 (A/50/17).
2A/50/434.
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paboTtkl CekpeTtapuata ro AMHUY NpeLeneHTHoro nNpaea no
TekcTam Kommcemn Opranmsaumm O6bepuHerHbIX Haumin no
npasy MeX[yHapoaHO! TOProBMv 3HauMTensHO Bo3pacTeT no
Mepe yBenueHns urMcna OTHOCALLIMXCA K 3TON Teme CyaebHbIX
¥ apbuTpaxHbIX peLueHui,

1. ¢ _Npu3HaTenbHOCTbIO NMPUHUMAET K CBEOEHWIO
poknan Komucenn Opranmsaumm O6beauHeHHbx Hauuin no
npaey MexgyHaponHon Toproent o pabote ee fAsaguaTh
BOCbMOI ceccum;

2. ¢ ynoBneTsopeHveM OTMeYaeT 3aBepLueHve noga-
roToBkM W NpUHATME KOMWCCMEN MpPoeKTa KOHBeHUMU O
HE3aBUCUMBIX TaPaHTUAX N PE3EPBHLIX akkpeoutueax®,

3.  [aeT BbICOKYIO OLIEHKY MpOrpeccy, [OCTUrHYTOMY
Komnceueint Ha ee ABapuaTh BOCbMOY ceccuu 8 fene nogro-

TOBKV [pOeKTa TWUMOBOrO 3aKOHa O MPAaBOBLIX acnekrax
3NeKTPOHHOro obmeHa AaHHbLIMM U COOTBETCTRYIOLLUMX cpef-
cTeax nepepaqn faHHblX, a Takxe NpoekTa KOMMEHTapues Mo
opraHusauym apbuTpaxHoro pasbupaTenscTea, U B 3TOW CBA3N
npuBeTCTBYeT peluerne Kommccym NpopdonXuts paccmMoTpeHue
NPOeKTa TMIMOBOro 3aKOHA M NMPOEKTa KOMMEHTAPUES C LieNbio
3asepuumTh 3Ty paboTy Ha ee ABaALATL AEBATON cecoum;

4. npuveetcYByeT petueHne Kommcoun NpuUCTyrmMTb K
paboTte Hap Bonpocamu cUHaAHCMPOBaHUA RebuTopcKon
3af0MXEeHHOCTU ¥ TPAHCTPaHUYHON HennaTexecnocobHocT!,
a Takxe paccMoTPeTb BO3MOXHOCTbL U Lienecoobpa3tHocTs
Hauana paboTsl Hag sBonpocamu obpallaemocTv v nepefa-
BAEMOCTU TPaHCMOPTHLIX [OKYMEHTOB 4Yepe3 nocpencTBo
3MEKTPOHHOro obMeHa JaHHLIMM Ha OCHOBE CMPaBOYHOFO
vccnegoeanmna, kotopoe 6BymeT nogrotoenero Cekpeta-
praToM, 1 obcyxpeHna atoro sonpoca Paboueit rpynnoit no
3NeKTPOHHOMY O0BMeHy AaHHLIMW Ha ee TPUALATON ceccum;

5.  BHOBL MIOATBEPXAET MaHaaT KOMUCCUM KaK LeHT-
panbHOro NPaBoBOro OpraHa B paMkax cuctembl OpraHvsaumm
O6bepuHeHHbIx Haupi B obnacm npaga MexayHapogHON
TOProBIiN Ha KOOpAVHALMIO NPaBOBON AEATENLHOCTY B 3TOMN
obnacti, ¢ Tem ytobbl usbexats AybGNMpoBaHUA yourviA u
CONencTBOBaTL IPPEKTUBHOCTH, TOCNELHOBATENBHOCTU W
B3aVIMOCBA3AHHOCTU B YHWUPMKALIMM U COrnacoBaHWW Mnpasa
MEXOyHapo4HOM TOProsnnv, W B 3TOM CBA3N pexoMeHgyeT
Komuccuu uepes ee cekpetapuaT v Bnpens NPOQOMXATb
TECHO COTPYAHUYATL C APYMIMM MeXOYHapOOHbLIMA OpraHamMy
W OpraHv3auMaMi, B TOM UUCME pervioHansHbIMA OopraHu-
3auUMAMM, aKTUBHO OEeNCTBYIOLMMM B 0BnacTv npasa Mex-
LyHapogHoi Toproenu;

6. BHOBbLMOATBEPXOAET TAKXE BAXHOCTb, B YACTHOCTU
ONApasBUBaloLLVXCA CTPpaH, paboTbl Komnccum nonogroToeke
KaapoE 1 0Ka3aHUIo TeXHUYECKOoN NOMoLLM B obnactu npasa
MeXIYyHapOoaHON TOProsnv, HanpuMep NoMoLLM B NMOAroToBKe
HALIMOHAMBHOTO 3aKoHOAATenNbLCTEa Ha Hase NPAaBOBLIX TEKCTOB
Komucenu;

7. 33ABNAET O XenarenbHoCTW akTueusaumm YCMHMVI
Kommneceun no okasaHnio nogaepXxkn NposedeHuio cemm-apos
n CUMNO3nyMoB OnA obecrneuenns Takon NoaroToBKU KappoBs
W 0Ka3aHWA TEXHUYECKON MOMOLLIM U B 3TOW CBA3M:

a) sBbipaxaeT CBOIK NpusHaTensHocTs Komuceun 3a
OpraHM3aLmio CeMMHapoB Y NHOpMaLUMOHHBIX MUCCUinB A3ep-

SOdunupansHbie _otyeTsl eHepanbHoi Accambnen, NATU-

gecAaran_ceccuna, fononHenne N2 17 (A/50/17), npunoxetne |.

Bangxare, ApmeHun, Botesare, Mpysum, 3umbabee, Kerum,
Kurae, Konymbum, Hammbum, Mavame, Yabekucrare u Yelu-
ckoit Pecnybnuke;

b)  BbipaxaeTCcBOIO NPUIHATENLHOCTLMNPABUTENLCTEAM,
B3HOCH!I KOTOPbIX MO3BOMMAM NPOBECTY 3TW CeMUHAPbI U MHGOP-
MaUMOHHbIe MUCCUM, U NpU3biBaeT NPaBUTenbCTBa, COOT-
seTcTByouwmMe opraHbl Oprarmsaumm O6beauHeHHbIx Hauwi,
OpraHM3aLmi, yUpexaeHna n oTAENbHbIX 1L, BHOCUTL [0Bpo-
BOfbHblE B3HOCH! B Lieneson cdong Komvcom OpramHusaumm
O6begurenHeix Haumii no npasy MexpyHapogiHON Toproeau
ANA NpoBefeHNA CUMMO3NYMOB 1, Mpyu HeoBxopumocTn, Ha
¢huHaHCVpoBaHMe crieupartbHbIX MPOEKTOB U UHBIMA criocobamin
oKasbiBaTh cekpeTapuaty Komicomy nomolus B puHaKenpo-
BaHWN 1 OpraH13aLim CeMMHapOoB Y CUMMO3UYMOB, BUYACTHOCTM
B pa3sBMBAOWMXCA CTpaHax, a Takxe B NpefocTaBneHum
CTUMeHOMN KaHampatam us pasBUBAIOLUMXCA CTpaH, ¢ Tem
uToBbI OHW UMEM BO3MOXHOCTL YUYaCTBOBATL B TAKMUX CEMU-
Hapax ¥ cumnosnymax;

c) npusbisaeT [porpamMy passutva OpraHusaumn
O6beguHeHHbIX Haumil u apyrie oprasbl, OTBETCTBEHHbIE 3a
OKasaHue MoMOoLLM B LIENAX pa3suTviA, Takve, Kak Mexay-
HapoaHbIi 6aHK PEKOHCTPYKLIMM 1 pa3suTvA U EBponeinckuin
6aHK PEKOHCTPYKLMM 1 Pa3BATUA, a Takxe NpasuTenscTea B
pamKax ux rporpamm OKasaHuA MOMOLLM Ha OBYCTOPOHHeMN
oCHoBe, noanepxusath nporpammy Kommccun B obnacm
NOATOTOBKW KaApOB U TeXHUYECKOW MOMOLLM, COTPYAHAYATL C
Komucenen 1 koopaMHUpOBaTb CBOK AEATEeNbLHOCTL ¢ Aen-
TensHOCTHLI0 Komuecuu;

8. [OpuskiBaeT 1pasuTenbCTBa, COOTBETCTBYIOLLNE
opraHbi OpraHusaumn O6veamHeHHbIX Haumit, opraHmsaumu n
yupexmneHua u oTaensHbiX nuy anAa obecrnieveHvA BCecTo-
pOHHEro YyuyacT¥A BCEX TOCYQapCTB-UNEeHOB B CECCUAX
Komneenn v ee pabouux rpynn BHOCUTE [OGPOBONLHbIE
B3Hockl B LleneBoit ¢oH[ OKazaHWA MOMOWW B MOKPLITUM
NyTeBLIX PACcXOL0B Pa3BUBAIOLLIMMCA CTpaHaM, ABMAIOWUMCA
uneHamm Kommcenu, no ux npocbbe M B KOHCyAbTauum c
leHepanbHbIM cekpeTapem; '

9. nocraHoBnAeT, B LeNAX 0BecreyeHna BCeCTOPOHHEro
y4acTva BCEeX rocyfapcTB-4neHoB 8 ceccuax Komucoum n ee
pabounx rpyrn, NPOJONXUTL PACCMOTPEHE B KOMMETEHTHOM
TnaeHoOM KoMUTETE B XO[E NATUAECATON cecom eHepanbHon
Accambnien sonpoca 06 oka3zaHuM B paMkax WMMelOLMXCA
pecypcoB NMoOMOLLY B MOKPbITUM NYTEBLIX PACXOMA08 HauMeHee
passUTLIM CTPaHaM, ABAAIOLLIAMCA UneHamu Komuecum, no vx
npocbbe 1 B KOHCYnbTaummK ¢ eHepanbHbIM cekpeTapeM;

10. npocur [eHepanbHOro cekpetapa obecneunTb
sblgeneHne Hagnexalmx pecypcos OnA 3heKTMBHOro ocy-
LecTBReHua nporpamm Komncouu;

11. noguepkuBaeT BaxHOe 3HauyeHue obecneueHnA
BCTYMNMNEHAA B CUNY KOHBEHUMW, pa3paboTaHHbiX B paMkax
nenAtensHocM Komnceun, ana rnobanbHon yHUdukaumm u
COrnacoBaHuA npasa MeXmyHapoaHOW TOpProsnu, U ¢ 3ToN
LIefbIO HACTOATENLHO NPU3LIBAET FOCYAAPCTBA, KOTOpbIe elle
He caenanu 3Toro, PaccMoTpeTb BOMPOC O NnognucaHui v
pammKaumm 3TMX KOHBEHLMIA UM NPUCOSANHEHNA K HIUM;

12. npocut Takxe [eHepanbHOro cekpetapa npeg-
cTaeuTb [eHepanbHon Accambniee Ha ee NMATHOECAT NepBont
ceccun JoKnag o Xofe OcylecTBneHna NyHKTa 9, Bbiue.

87-e nneHapHoe sacefiaHue,
11 nekabpa 1995 roga
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50/48.  KonseHuma OpraHvsaumm O6beavHeHHbIX Hauui
0 HE3aBMCHMBIX FapaHTUAX U Pe3epBHbIX
aKKkpeauTuBax

[enepansHan Accambnes,

ccbinaack Ha cBolO pesonioumio 2205 (XXI) ot 17 ge-
Kabps 1966 rona, koTopoit oHa yupeauna Kommeeuio Opra-
Husaumm O6bepmHeHHbx Hauuil no npasy MexzyHaponHon
TOProBnY, MOPyusB el COQenCTBOBAaTb MPOrpecCUMBHOMY
COrNacoBaHnio v yHnduKaumu npasa MeXoyHapoaHoR Top-
TOBMK U B 3TON CBA3N YUUTBIBATH MHTEPECH BCEX HApOLOB, B
0c06eHHOCTN Pa3BMBAICLUMXCA CTPaH, B AENe LMPOKOro pas-
BUTUA MeXAYHAPOLAHOW TOProsnu,

YYuTbiBaA HeonpeneneHHocTs U OTCYTCTBUE eOuHo-
06pa3suna, KoTopble B HACTOALLEE BPEMA NPeBanvpyioT cpegu
pasnnuHbIX NPABOBLIX CUCTEM B TOM, UTO KacaeTCA Hesa-
BUCUMBIX FaPaHTUA U pe3epBHbIX aKKPeOWUTMBOB,

6yayus ybexpeHa B TOM, YTO MPUHATUE KOHBEHUMM O
HEe3aBUCUMbIX FrapaHTUAX 1 pe3epBHLIX akKpeautsax byner
yCreLHo CoeCTBOBAaThL NPEoHoNeHUo HbiHeLHen Heonpege-
NEHHOCTN 1 pasnuuuii B 3o obnacm, umelowen cyllecT-
BEHHOE NpaKkTU4ecKoe 3HaueHve, U Tem cambim Byger
€rnoco6CTBOBaTL NPUMEHEHMIO 3TUX [OKYMEHTOB,

yunibigas, yYto Komucoua Ha cBoen fBafuath BTOpoV
ceccum B 1989 roy rocraHosuna NogroTosuUTL YHUULMPO-
BaHHble 3aKoHogaTefbHble MOMOXEHUA O He3aBUCHUMBIX
rapaHTuAxX N pesepBHbIX aKKkpegumeax u nopyyvina Paboueit
rpynne no MeXgyHapoaHou AOroBOpPHOW NpaKivike Mogro-
TOBUTb COOTBETCTBY!IOLLIMIA MPOEKT,

oTMmeuan, uto Pabouan rpynna nocea™Mna opnHHaaLaTs
ceccuiz, npoefeHHbIX B 1990-1995 ropax, noaroToeke

NPOEKTa KOHBEHLIMU O HE3ABUCUMBIX TaPAHTUAAX 1 Pe3ePBHbIX
aKKpeaMTMBAX Y YTOBCEM roCY1apCTBaM M 3aMHTePeCOBaHHbIM
MeXAyHapoaHLIM OpraHn3aumam 6uino NPeANoXeHo NPUHATL
y4acTve B NMoLroToBKe NMpoeKTa KOHBEHLMM Ha BCeX CeCCUAX
Paboueit rpynnbl v Ha ABaaLATE BOCLMON ceccun Kommeoum
nmbo B KauecTBe uneHoB, MG B KayecTse HabmopaTenei, ¢
MONHLIM MPaBOM BLICTYNATL W BHOCUTL NPEANOXeHNA,

C_YOOBNETBOPEHUEM NPUHUMAA K CBEASHWIO pelueHve
Komnconu, npueAToe Ha ee [safLaTb BOCHMOW ceccum’,
NPeACTaBnTb MPOEKT KOHBEHLUMW Ha paccMmoTpenue [eHe-
pansHoit Accambnee,

OPUHYMAA K _CBESHUIO MPOEKT KOHBEHLWW, MPWHATBIA
Komuccueir?,

1. Bbipaxaer cBoIO NpusHaTenbHocTs Komuceum Opra-
Hzaumm ObbegnHerHbIx Hauwit no npasy mexayHapogHom
TOProBny 3a FOArOTOBKY NpoexTa koHBeHWm OpraHmsaumm
O6benmHeHHbIX Hauuit 0 He3aBUCUMBIX FrapaHTUAX M peseps-
HbIX aKKpeauTusax;

2. [OpuHuMaeT M OTKpbIBaeT ANA NOANUCAHWA WU
rnpucoeuHerna Korserumio OpraHmnsaumm O6beguHeRHbIX
Haumino HezaBUCUMbIX rapaHTUAX M pe3epBHbBIX aKKpe anT1BaX,
coiepXaluylocs B NpUNoXeHU K HACTOALLIEN Pe30nioLM;

3. Npu3biBaeTBCENPaBUTeNbLCTBAPACCMOTPETHEONPOC
0 TOM, 4TOBbl CTaTL YYACTHUKAMM 3TOW KOoHBEHLIM.

87-e nnexHapHoe 3acenaxve,
11 gekabpa 1995 roga

‘OduumansHble otyethl [eHepanbron Accambnen, nAmv-
gecaran ceccun, [Jobaenerne N# 17 (A/50/17), nyukr 201.

*Tam xe, npunoxexue .

TIPUNOXEHVE

KoHpeHLA Opranusatim O6benureHHbix_Haumni 0 He3aBUCUMBIX rapaHTUAX W Pe3epPBHbIX aKKpeauTUBax

IMABA {. COEPA MPUMEHEHWA

Cratba 1

Cdepa_npumeHeHua

1. HactoAawan KOHBEHUMA MPUMEHABTCA K MeXAyHaponHoMy
06a3aTensCTBy, O KOTOPOM FOBOPUTCA B CTaThe 2

a)  ecrv Kommepueckoe NpednpuATUe rapaHTa/amuTeHTa, B
KOTOPOM 8biAaHo 06A3aTenLCTBO, HAXOAWUTCA B QOFOBAPUBRIOLLIEMCA
rocygapciee, vnu

b)  ecnuHOPMbI MeXAyHapPOAHOro 4acTHOrO rpaga oTChINAIOT
K Npasy A0rosapyiBaloLLIerocA rocyaapcTsa,

ecn TONbKO 06A3aTeNLCTBO HE UCKNIoUaeT NpyMeHeHke KoHeerumm.

2. HacToswan KoHBEHLVA NPYMEHAETCA TaKXe KMeXAyHapoaHOMy
aKKpeouUTUBY, He OXBaThiBAeMOMY CTaTbeil 2, ecnt B HeM MPAMO
yKasaHo, YTo OH fiognagaeT nod AeficTene HactoALLen KoHBEeHUMA.

3.  [MonoxeHna ctaTen 21 1 22 NPUMEHSIOTCA K M@XOYHAPOQHbIM
obA3aTensCTBaM, YNOMAHYTHIM B CTaTbe 2 He3aBUCUMO OT NyHKTa 1
HacCTOALLLEN cTaThn.

Crartba 2
ObAzarenbcTBo

1.  [Onsa uenein HactoAwen KoHeeHuwn o6A3aTenscTBO O3HauaeT
HesaBvcuMoe 06A3aTeNbCTBO, TMOfl KOTOPbLIM B MEXOyHapoaHoh
npaKTUke MOHAMAETCH HEe3aBMCMMan rapaHTUA WM pe3epeHbi
aKKpeaUTHB K KOTOPOE BuIfAeTCA GaHKOM WA APYIvM yupeXpeHiem
um  uom  (“rapadtowamuTeHToM”),  ynnatute  GeHeduumapy
onpeaeneHHYIo W onpedeniMyio CyMMy o npocToMy TpebosaHmio
unu no TpeboBaHWio C NpefcTasneHvieM HAPYrUX LOKYMEHTOB B
COOTBETCTBUN € MIOBbIMY AOKYMEHTapHBLIMU YCNoBUAMM 0BA3aTeNnLCTBA,
YKa3bIBAIOLLMX WK U3 KOTOPLIX CNeayeT, YTo NNaTtex npuuMraeTca no
NprUMHE HEUCTIONHEHUA KaKoro-Mbo 0bs3aTenbCTBa UMY HACTYTINEHUA
MHOTO OBCTOATENLCTBA, UMW B ynnaTy 3a 3aeMHble vrn aBaHcupo-
BaHHble [eHexHbie CPeacTBa, MNM Kak nnaTtex B roratexve niobon
CPOMHOM 33[10MKEHHOCTV MpUHUMNana/Mpukasodarens WM UHOro
mua.

2. Obna3aTenscTBo MOXET BbiTh BbIGAHO:

a) rno npockbe wM MHCTPYKUMM KnverTta (‘mpuHumnana/
npukasofiartens”) rapaHta/aMuTeHTa;

b) no wHCTpykumM ppyroro GaHka, yupexgeHwsa wam nuiua
("MHCTPYKTUpYIOLLie CTopoHbI®), AeicTByioWwero no npockbe KneHTa




Yacts nepean. floknaz KOMMCCIM O €6 eXErofiHOi COCost,  3aMeuaHiA U pelueHst "

("npuHumnana/npukasogatens”) 3TON UHCTPYKTUPYIOWIEH CTOPOHbH;
ww

€) 10 NOPYYEHUIO CaMOro rapaHTa/aMATEHTA.

3. B obr3arenbcTse MOXET NpeaycMaTpUBATLCA Mfatex B mobon
cdopme, BKNIOYAA:

a) nnartex B YKasaHHON BamioTe v pacveTHON eauHuue;
b)  akuent nepesogHoro sexcens (TpaTThl);

C)  nnaTex Ha OTCPOUEHHON OCHOBE;

d) nepemauy OroBOpPeHHOW epuHULbI CTOMMOCTM.

4. B obaszarvenctBe MOXET orosapusathCR, UTO GeHedvUmMapomM
ABNAETCA CaM FapaHT/aMUTeHT, KOraa OH AeCTBYeT B UHTEPECAX MHOrO
mua.

Cratbs 3

HesaevcumocTs_obasatenscrea

Ons uenen HacToAwen KoHBeHumn obA3aTenscteo ABNAETCA
He3aBUCMMbIM B Criyuadx, Korpa o6A3aTensCTeO rapaHTa/amuTeHTa
nepen 6eHeduumapom:

a)  He 3aBMCWT OT HaNWYMA UK AEACTBUTENLHOCT OCHOBHOM
cOenky UK Kakoro-nubo MHOro o6asaTenbeTea (BKMIOYaA pe3epeHsie
AKKPEAUTMBLI UMW HE3ABUCUMbIE rapaHTVK, B TOM uMcne NOaTBEpX-
BEeHWA VN KOHTPrapaHtuv), nm

D)  He onpenenAeTcA KakuM-MBO YCroBMeM, He YKasaHHbIM B
obazaTenscree, Uik kKakuM-ubo ByayLmm HeonpegeneHHsIM feicT-
B/EM WK cOBbITMEM, 3a MCKNIOYEHMEM NPEACTABNEHUA OOKYMEHTOB
WA uHOro nopobHoro QencTeuA WU cobbMUA B pamkax Cepepb
0eATenbHOCTU FrapaHTa/aMuTeHTa.,

Crartba 4

MexfyHapofHbii Xapakrep obAsatensciea

1.  O6A3aTenbCTBO ABMAETCA MEXOAYHApOAHLIM, €Crv yKasaHHble B
obnzatenscTee  KOMMepueckMe npegnpuAtvs  moBbix ABYX U3
CedlylolWmX ML HAXO[ATCA 8 PAa3fiMuHbLIX rocypapcrsax: rapaHt/
IMUTEHT, BeHeduumap, NpUHLMNAN/NPUKa3ogaTenb, WHCTPYKTW-
pyloLas ctopora, noATBEpXAaloLas cTopoHa.

2. [na ueneit npenbidyWero MyHKTa:

a) ecnu B ofAsaTenbcTBe yKkasaHo Gonee OQHOTO KOMMeEp-
YECKOro MPegrnpuATVA [aHHOTO /M@, COOTBETCTBYIOWIMM  KOM-
MepueckiM NPeanpuATUEeM ABNAETCA TO, KoTopoe WMeet Haubonee
TECHYIO CBA3L C 0BA3ATeNLCTBOM;

b) ecnu ‘B ofiAsaTenbcTBe He YyKasaHo KOMMepueckoe
NPeanpuATME OAHHOTO NMLA, HO YKA3aHO ero MOCTOAHHOE MECTO-
XUTENLCTBO, 3TO MECTOXMUTENsCTBO CuMTAeTCA HOCTATOuHbIM  AnA
onpepeneHra MeXAQYHapoaHOro xapaktepa obasaTenscrsa.

TAABA . TONKOBAHUE

Cratba 5

nQMHI:I,MleI TOMKOBaHKA

[Mpyt TONKOBaHWM HacToALel KOHBEHUMM JOMKEH YUMTHIBATLCA
ee MexOyHapo@HbiA xapakTep W HeobxooumocTs obecneveHus
enHoobpasuna B ee NpumeHern 1 cobnioperns 0obpocoBeCTHOCTY
8 MEXQYHAPORHON MpaKTUKe HEe3aBMCUMbIX FapaHTUin W Pe3epBHbIX
aKKpeauTUBOB.

Craten 6

OnpegeriexHna

[na ueneit HacTosAwwen KOHBEHLIMM U ECAW MHOE HE YKasaHo B
NIONOXEHMAX HacTOAWEN KoHeeHuwm wnv He TpebyeTca B cooTseT-
CTBIN C KOHTEKCTOM:

a) ‘“obasaTenscTBO” BKMIOYAET "KoMTprapaHTWiO' M “non-
TBEpPXAeHUe obA3aTenscTea”;

b)  ‘'rapaHt/omMuTeHT" BKNIOYaET “KoHTprapaHTa® ¥ “non-
TBEPXQAIOLYIO CTOPOHY";

€}  "KoHTprapaHTUs" o3HauaeT 0BA3ATeNnLCTBO, BbiOaBaemoe
rapaHTy/aMUTeHTy Apyroro o6A3atenbCTea €ro MHCTPYKTUPYIOLLEN
CTOPOHOI1 Y MpeayCcMaTPYBaIOLLIEe NAATEX MO MPOCTOMY Tpe6GoBaHMo
wnt no TpeboBaHMIo ¢ NpeacTasneHremM APYruX JOKYMEHTOB B COOT-
BETCTBMM C MOBLIMM [OKYMEHTapHbIMK  YCrioBuAMKA OBA3aTenscTea,
YKasLIBRIOLLMMY UM U3 KOTOPLIX CniepyeT, uto NaaTex ro TakoMy
apyromy obasarensctey 6ol BocTpeGoBaH OT nMUa, BLIGABLLEro 31O
apyroe oBA3aTenbCTBO, UMK OCYILECTBREH WM;

d)  "KoHTprapaHT’ o3HauaeT MO, BbIGAIOLIEE KOHTPrapaHTuio;

e) ‘noprteepxgeHne" obA3aTenscTsa o3HavaeT obA3a-
TenbCTBO, BbifjaHHOe B OONONHEHWe K 0BA3ATensCTBy rapaHTa/smu-
TeHTa Mo NOpy|eHnIo rapaHTa/aMuTeHTa 1 npepocTasnAollee Hexe-
¢uumapy npaso no ceoemMy Bbifopy BocTpefoeaTe nnartex y nog-
TBEPXAAIOLLEN CTOPOHb! BMECTO rapaHTa/aMUTeHTa no NpocToMy Tpe-
60oBaHnio UK NO TPEGOBAHUIO C NPEACTaBEHEM APYrUX [OKYMEHTOB
B COOTBETCTBMM C MO6bLIMA [OKYMEHTapHbIMA - YCAOBMAMM NOR-
TBEpXAeHHoro obasarenscTea 6e3 ywepba anAnpasa GeHeduumnapa
BocTpeboBaTh MMaTex y rapaHta/aMmMTeHTa;

f ‘noaTsepXpalowas cropoHa' o3HauaeT Mo, Aonof-
HAloWee 06A3aTeNbCTBO NOATBEPXKIEHUAEM;

d)  "mokymeHT" o3HauaeT coobulenue, chenaHHoe B ¢opme,
no3sonAoLLIe obecneunTb NONHYI0 PermcTpaumnio coflepXallienca &
HeM UHbopMaLmu.

[MABA Ill. $OPMA 1 COOEPXAHVE OBA3ATEMLCTBA

Crarea 7

Beigava, Qogma 1 6e30T3bIBHOCTL_06A3aTenLCTBa

1. Boinaua o0b6a3atenscTBa NpOUCXOOMT B TOT MOMEHT M B TOM
MecTe, korga v rge obasaTenscTBo noxugaeT chepy KoHTpona
COOTBETCTBYIOWEr0 rapaHTa/amureHTa.

2. ObnazatenscTeo MoxeT GbiTh BbigaHo B nioboi chopme, KoTopan
nossonAeT obecneunTb NONKYIO pervcTpaumio TekcTa obasaTenscrea
¥ NPOWU3BECTU YOAOCTOBEPEHME MOANMHHOCTYM Eero WUCTOUHMKA NpW
riomoLLy o6LLenpPr3HaHHLIX CPEACTB UM NPOLIeAYpLl, COrflacoBaHHoN
MeXgy rapaHToM/amuteHToM U BeHedumapom.

3.  Tpebosauue nnarexa MOXeT NpedbABNATLCA B COOTBETCTBUMM C
ycnoeuamn 06A3aTensCcTBa ¢ MOMEHTa ero Bbigau, ecnu B obA3a-
TeNbCTBE HE YKA3aHO MHOrO CPOKa.

4,  OB6a3aTentCTBO ABNAETCA 6E30T3bIBHLIM CMOMEHTA BblRaun, €Cnu
B HEM He yKa3aHo, YTO OHO ABNAETCA OT3bIBHbIM.

Cratba 8
WameHetine

1. ObA3aTeNnLCTBO MOXET BbiTb U3MEHEHO TOMLKO B hopMe, yKa-
3aHHOM B caMoM ODA3ATENbCTBE, MW, B OTCYTCTBUE TAKOTO yKa3aHuA,
B (hOpME, YKa3aHHOU B NyHKTE 2 CTaThi 7.

2. Ecnu uHoe He orosopeHo B 06A3aTentCTBe UMM MHbIM 0Bpasom
He COrnacoBaHo MEXAY rapaHTOM/aMATEHTOM U GeHedumapom, oba-
3aTenubCTBO CUMTAETCA U3MEHEeHHbIM C MOMEHTA Bbidaun U3MEHEHMR,
ecrm GeHecdvuvap 3apaHee fAan Ha Hero paspetueHue.

3.  EcnmnuHoe He OrosopeHo 8 obA3aTenscTBe Wik WHbiM 0Bpasom
HE COrNacoBaHo MeXay rapaHToM/aMuTeHToM nbeHedmurapoM, Toraa
Kak Bexedimuvap 3apaHee He Qan paspeuseHne Ha kakoe-mbo name-
HeHWe, ODA3ATENbCTBO CUMTAETCA W3MEHEeHHbIM, TOfbKO Korga
rapaHT/aMATeHT NoMyuuT yBeRoMneHue o cornacum bGereduumnapa Ha
u3meHenme B hopMe, yKasaHHON B NyHKTe 2 cTaThn 7,
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4.  VasmeMenne obAsarenscTBa He 3aTparvsaeT npae v 0GA3aHHO-
CTeil NpUHUMNana/ NpUKasonaTens (M UHCTPYKTUPYIOLLIEN CTOPOHSI)
WA NOATBEPXAAIOWEN CTOPOoHbI 06A3aTeNbCTEA, €CAN TONbKO TaKkoe
MU0 HEe AEeT Cornacun Ha 3T0 U3MEHeHVe.

Cratbn 9

Nepenaya npasa Gexedmiuvapa TpeGoeate Nnatexa

1. TMpaso GeHedmumrapa TpeGosaTh nnaTexa MOXeT GbiTb Nepe-
RaHo, TOMbKO €Crni 370 paspelleHo B 0bA3aTensCTBe, a Takxke ToNLKo
B Tom obbeme 1 Takum o6pazoM, kak 3TO paapelueHo B obA3aTenb-
cTBe.

2. Ecnv obasarenbcTBo onpeneneHo B KAUeCTBe paspeLLieHHoro K
nepefjaye u NPAMO He YyKasbiBaertcr, TpebyeTca nu cornacve
rapaHTa/amuTeHTa WM VHOrO YMONHOMOYEHHOrO AMUA Ha haKT-
UeCKYIO fepemauy, HU rapaHT/amuredT, HW nioBoe gpyroe yron-
HOMOUEHHOE NMMLIC He 06A3aHbl OCYLLIeCTBNATL Nepefady, uUHaue Kak
B ToM o6beme U Takum o6pasoM, Ha KOTOpbIe OHM NPAMO Aanu csoe
cornacwe.

Cratba 10

Yetynka noctynnexun

1. Ecnu vHoe He orosopeHo B OGA3aTENbCTBE UMM WHbIM 0BPa3OM
He cornacosaHo Mexgy rapaHTOMIMUTEHTOM ¢ BeHedumapom,
BeHedmumap MOXeT yCTynuTL OPYroMy fuUy fobble NOCTYMNNeHns, Ha
KOTOpbiE OH MOXET UMETb UNK MOXeT TMOoMyuuTb NpaBo CorfacHo
obazarenscrsy.

2.  EcnvrapaHt/aMuTeHT unn gpyroe nuuo, 0bA3aHHoe NpoussecTy
nnarex, nonyuaer ysegomnerve, vcxopsulee or HeHedumapa, B
cdopMe, ykasaHHOW B MyHKTe 2 CTaTbM 7, O COBEpLIEHWM UM Des-
OT3bIBHOW YCTYFIKU, NNATEX LieCCHoHapuio oceoboX[aeT [OMKHMKAE B
obbeMe ero nnatexa oT oTBETCTBEHHOCTM M0 [laHHOMy 06A3aTenscTey.

Crartba 11

Mpexpaliesve npasa TpeboBaTh nnarexa

i. Tpaso Gereduumapa Tpebosath nnatexa rno obAsaTenbcTBy
npekpalwyaeTca, Korpa:

a) rapaHT/amuTeHT nonyuun 3asenerve bGeneduimapa o6
ocBoboXOeHUA OT OTBETCTBEHHOCTU B (POpMe, YKasaHHOW B NyHKTe 2
crareu 7; :

b) BeHedwumap u rapaHT/3MATEHT BbipasuNX cornacke Ha
npekpaujeHe obasartenscTsa B opMe, ykasaHHow B obasaTenscrse,
vnW, NPY OTCYTCTBUM TaKOro yKasaHwA, B opMe, YKa3aHHO! B NyHKTe
2 cratby 7;

¢) cymma obasatenscTea Gbina ynnaveHa, 3a UCKMOUEHUEM
cnyuaes, Korfa oBA3aTensCcTeo NpefycMaTtprsaeT asToMaTiueckoe
BO306HOBNEHNE MMV ABTOMATUMECKOE YBefiueHve 3TON CyMMbI Mnu
vHbiM oBpa3oM MpegycmaTpusaeT MpoOonXeHue neiicTeuA obasa-
TenbCTea;

d) cpok meiicTeuA 0b6A3ATENBCTBA UCTEKAET B COOTBETCTBUN
C NONOXeHnAMU craten 12,

2. B obazarenbcTee MOXET Oblto yKasaHo WM rapaHT/aMuTeHT u
6eHedyuMap MOTyT rHbIM 06pa3oM QOroBOPUTLCA O TOM, YTO BO3Bpa-
LEHME DOKYMeHTa, coflepXalllero 06A3aTensCTBo, FapaHTy/aMUTEHTy
nm cobniofeHvie npoueayps!, hyHKUMOHANbHO 3KBMBANEHTHOR BO3-
BpalieHnio OOKyMeHTa B cniydae, Korfa o6A3aTenscTso BbIgaHo B
HebymaxHol dopme, HeobxoauMo QNA Npekpallerna npasa Tpebo-
BaHWA NAaTexa camo Mo cebe vn B COMETAHMA C OfHAM U3 CODLITUN,
yKaszaHHbiX B NOANYHKTax a ub nyHKTa 1 HacToAwel cratbn. OpHaKo
ynepxasie nioboro Takoro AokymeHTa GeHedmimapom nocne npexpa-
LeHUA npasa TpeboBaHuA NnaTtexa B COOTBETCTBUM C MOANYHKTOM C
unv d NyHKTa 1 HACTORLLEN CTATbW HUA B KOEM Criyuae He coxpaHseT
3a GeHedbrumapoM Kakux-mbo npae no obA3aTenscTey.

Crarba 12

Wcteuenne cpoka geicTens
Cpok geiicTeuA o6A3aTensCTBa UCTEKaeT:

a)  NO HacTynneMm parthl UCTeUeHA CPoKa AeicTBUA, KOTOpanR
MOXeET npencTasnat cobol OroBOpeHHyio KanespapHylo BaTy vau
nocneaHui feHs thKCUPOBAHHOMO CPOKa, YKasaHHOro B oBAsaTens-
CTBE, NPW YCAOBMM, UTO, €CAM fara WCTeUeHMs cpoka HeNCTBuA
AIBMAGTCA HepaboumM OHEM B MECTE HaXOXOAEHUA KOMMEPUECKOro
NPennpuATUA rapaHTa/amuTeHTa, B KOTOPOM BbiaHo 06A3aTeNLCTBO,
VN MHOTO LA WM B MHOM MecTe, YKasaHHOM B obasarenscTee AnA
Uenei npefcTaenenua TpeGoBaHWA Nnatexa, CPoK AeiiCTanR ucTekaeT
B MepBblid CregyloLwit paBounin geHb;

b)  ecnu ucteuerne cpoka feitcTBUA 3aBMCHT cornacHo o6A-
3aTeNnbCTBY OT COBEPLUSHNA KaKoro-mibo OeicTBUA UK HACTYNNeHWA
coBbiTuA, He BXOOALLEro B Chepy [EATENbHOCTY rapaHTa/amuTeHTa, -
KOrfia rapaHta/amuTeHTa MHOPMUPYIOT O TOM, YTO AeicTBMe Wiu
cobbiTe MMENOo MecTo Ha OCHOBAHWV MPEeaCTABNeHNA SOKyMeHTa, YKa-
38HHOTO [NA 3TOM Uerm B 0BA3ATENLCTBE, UMM, €CIM TaKon AOKYMEHT
HE YKa3aW, Ha OCHOBaHWM ynocToBepeHma GereduumapoM Toro, uto
Takoe pefcTeve My cobbitue UMeno MecTo;

¢) ecnme obAzaTenbcTee He yKkasaHa gata UCTeueHus cpoka
NEACTBAA UMK ECNU COBEPLUEHWE YKA3aHHOFO OENCTBUA WM HACTym-
figHne CoGLITUA, OT KOTOPLIX 3aBUCUT UCTEYEHE CPOKA ABNCTBUA, eLe
He YCTaHOBNEHO NnyTem NpegcTasneHna Tpebyemoro foxymeHTa v para
VCTEUYEHMA CPoKa AeCTBUA He yKasaHa AOTOfHUTENsHo, - NO Mpo-
LUECTBUM LLIECTU feT ¢ Oathl Bulgaun obasatenscTea.

IMABA V. MPABA, OBASAHHOCTU N BO3PAXEHWA

Crartba 13

Onpepenenve npae v oba3aHHOCTEN

1. Mpasa ¥ obA3aHHOCTV rapaHTa/amureHta u GeHedmumapa,
BbITexalowme M3 obazaTenbCTBa, ONPEdenAioTCA YCnosuaAMM, ycTa-
HOBMEHHLIM B 06A3aTENbCTBE, BKMIOUAA KOHKPETHO YMNOMAHYTHIE B HEM
npasuna, obuive ycnoBuAa MM obbluau, a Takxe NOMoXeHua Ha-
croAwen KoHBeHUMu.

2. Tpu TonkoBaHW YCNOBWA 0OA3aTenscTsa Y yperynvposaHim
BOMPOCOB, He OXBaueHHbIX YCROBMAMM 0BA3aTenscTsa WM Mofo-
XEHVAMN HACTORLIEN KOHBEHUMM, YUMTHLIBAKTCA OBLUenpusHaHHble
MexayHapoaHsle npasvna nobblan NPakTUKU HE3ABUCHMbIX MrapaHTiA
Y pe3epeHbIX aKKPeaUTVIBOE.

Cratbg 14

OraHgagT rnosegexvA N OTBETCTBEHHOCTbL F aga}-ﬂ'a/.':)MMTel'fTa

1. Tpu vcnonHenn ceoux obasaHHocTeln no obasaTensCciey W
HacToALleh KOHBEHLMM rapanT/aMUTEHT neicTeyeT NobpoCoBECTHO U
MPOABNAET PA3YMHYI0 OCMOTPUTENLHOCTL, JOMKHLIM 06Pa3oM YuMTLIBAA
obllenpuaHantble CTaHnapTbl MEeXAYyHapoOHOW NpPaKkTUku Hesasu-
CUMBIX FapaHTui Uy pe3epeHbIX aKKPemWTUBOB.

2. TapaHT/aMiTeHT He MoXeT Bbmb ocBoboXaer OT OTBETCTBEH-
HOCTM 3a HEQOBPOCOBECTHLIE MENCTBUA UK 3a rpyBYIo HeBPEXHOCTb.

Cratba 15

Tpebosate

1. fioboe rpebosarmre nnatexa no o6aA3aTensCTey NPeAbABIAETCA
B hopMe, yKazaHHOM B MyHKTe 2 CTaTbu 7, W B COOTBETCTBMWA C
ycnosuAmy oBazaTenscTsa.

2. EcrmuHoe He orosopeHo B oBAsatenbcTee, Tpebosarine vnioboe
YOOCTOBEPEHME WM MHOM QOKYMEHT, Tpebyemblii Mo obR3aTenscTay,
NPEeACTaBNAETCA TapaHTY/3MUTEHTY B TeueHWe CPoKa, B KOTOPLIA
MoOXeT BbiTh MpeabasneHo TpeboaHve nnaTtexa, B MecTe BblAaum
obazarenscTBa.




Yacts nepsan. Hoxnap Kommccim o ee exeronHoi cecoss; 3ameuaMA W pelueHuA

3. Cuuraertcs, uro npu TpeBosaHum nnatexa 6enedbuumap yaocto-
BepreT, uTto ero TpeboeaHne He ABNAETCA HeQOBPOCOBECTHLIM ¥ UTO
He NPUCYTCTBYET HIA OOWH U3 INEMEHTOB, YMOMAHYTBIX B NOMAMYHKTAX
a, b v ¢ nykkra 1 crarbit 19.

Cratba 16

PaCCMOTEeHme Tgeﬁoaaum 1 conposoxgaoLmx [oKyMeHToB

1. TapaHt/amuteHT paccMatpusaeT TpeGoBanve M Mo6be conpo-
BOXAaoWMe [OKYMEHTLI B COOTBETCTBUM CO CTaHOAPTOM MoBeaeHus,
yKazaHHbiM B NyHkTe 1 cTaTbn 14, lMpu onpepeneH Toro, coot-
BETCTBYIOT M1 3TW [OKYMEHTbI MO BHELLHUM TpU3HAKAM YCAOBUAM
obAsarenscTBa U COrnacyloTCA N OHU APYT ¢ [pYrom, rapaHt/aMmuTeHT
BONXHbIM 06PA3OM YUNTLIBAET MEXOYHAPOAHLI CTAHBAPT NPaKTUKY
HE3aBUCHMBIX rapaHTUil U Pe3epeHbIX aKKpPeOUTVIBOB.

2. Ecrm uHoe He oroBopeHo 8 06A3aTencTBE WM UHBIM 0Bpa3oM
He COrfiacoBaHo MeXZy TapaHTOM/IMUTEHTOM W GeHedmumapom,
rapaHTy/aMUTeHTy NpefoCTaBNACTCA PasyMHbi CPOK, OOHAKO He
Gonee cemm pabounx [Heid, OTCUMTLIBAEMbIX CO CEAYIOWIEro OHA
rocne AHA nonyuyeHnAa TpeGoBaHuA U MOGLIX COMPOBOXBAIOLUMX
ROKYMEHTOB, OnA:

a  paccMoTpeHua TpeboBaHUA U NioBLIX COMPOBOXDAIOUMX
AOKYMEHTOB;

b)  npuHATUA petueHus o nnatexe;

¢)  HanpaBneHua COOTBETCTBYIOLLEro yBefoMneHua GeHedm-
uvapy, ecnv NpuHMMaeTcA pellieHre He NPOU3BOAUTL NnaTtex.

YeeomneHvie, ynomAHYTOe B MOAMYHKTE C, Bbllle, eCru uHoe He
OrosopeHo 8 obA3aTenbCTBE WM WHbIM OBPa3OM He COrnacoBaHo
MEXAY rapaHToMaIMUTeHTOM u GeHedvuMapoM, HanpaBnAeTCA ¢
NOMOLLIbIO 3MEKTPOHHbIX CPEQCTB CBA3V WM, ECM 3TO HEBO3MOXHO,
Apyrvx onepaTviBHbIX CPefCTs, 1 B HEM YKa3biBaeTCA OCHOBaHve AnA

peleHA He Npou3BoQUTL NNATeXx.

Cratba 17
MNnarex

1. C yueToM cTatbn 19 rapaHT/aMUTeHT MPOVSBOGUT MNNartex no
TpeboBaHWio, MNPEfCTaBNEeHHOMY B COOTBETCTBUMM C FIONOXEHUAMM
cTatsn 15. Mocne onpefenerva cooteeTcTeUA TpeGoBaHWa Nnarexa
ycnoeuaM obA3aTensCTea NMaTeXx NpPoM3BOAWTCA HezamMemdnuTensHo,
ecnv TonbKo B 06A3aTenbCcTee He OroBOpeHa OTCPOUYKA Nnatexa, ue
3TOM cnyyae NNaTex NPOM3BOAUTCA B OrOBOPEHHBIN CPOK.

2. fhobon nnatex no TpeboBaHnio, He COOTBETCTBYIOLLMIA NonoxXe-
HMAM cTaTbk 15, He 3aTparveaeT npas NpuHUMnana/npykasoparens.

Cratba 18
3auer

ECNW MHOE He OroBopeHo B 0BA3ATENsCTBE WM MHBIM 0Bpa3oM
He cornacoBaHo Mexgy rapaHToM/SMuTeHTOM U HeHeduumapom,
rapaqT/aMUTeHT MOXeT MPOU3BECTY NNaTex No 06R3aTenbCTBy NyTem
vcnons30BaHUA Npasa 3aveta TpebosaHvin, 3a vicknioueHem nioboro
TpebosaHma, YCTYRNEHHOTO eMy NMpUHUMNANOM/NprKaso[aTeneM unm
VIHCTPYKTVDYIOLLIEVT CTOPOHO.

Cramea 19

Vcknioverne 13 obasaTenscTea nponseoauTh NNatex

1. ECMM COBEPLUEHHO OYEBMAHO, UTO:

a)  Kakon-Mbo HOKYMEHT He ABNAETCA MOAMMHHBIM 1N Bbin
nopaenax;

b) nnaTex He MPUUMTAETCA Ha OCHOBaHWA, YKasaWHoM B
Tpe6oBaH 1 BCNIOMOraTenbHLIX OOKYMeHTax; vnv

¢)  cyueTom BuOa U Lenn obAsaTensCTea A1 TPEGOBaHUA He
MMEETCA QOCTaTOMHBIX OCHOBAHWA,

TapaHT/aMuTeHT, AeicTBYA HOBPOCOBECTHO, UMEET MO OTHOLLEHMIO K
GeHecduLMapy MpaBo NPUOCTAHOBUTL NAATEX.

2. [na uerei noanyHKTa ¢ NyrkTa 1 HACTOAWEH CTaTbK Tpebo-
BaHve He MMeeT [OCTATOUHBIX OCHOBaHWA B CNeRYIOWMX Cryuanx:

a)  ofcToATensCTBO WM pUCK, Ma cfiyuaid KOTOpbIX 0BA3a-
TensCTBO AOMKHO Bbino obecnewnts GeHeduumapa, GeconopHo, He
BOSHUKAK;

b)  ocHosHoe oBnAzaTenscTBO NpUHUMNana/NpUKasonaTens
06LABNEHO HemeNCTBUTEbHbIM CYLOM U aPBUTPaKEM, eCAn TONLKO
B8 ofAsaTenbcTBe He yKa3aHo, YTO Takoe OGCTOATENHCTBO OXBATb-
BaETCA PUCKOM, Ha Criyuail KOTOpOro ebinaHo o6A3atenbeTso;

¢}  ocHoBHoe obrsaTenscTeo, GeccriopHo, 6bINO MCMONHEHO
yRoBneTBOpUTEnbHLIM NA HeHeduumapa obpasom;

d)  vcnonHeHMIO OCHOBHOTO 06A3aTenbcTBa ABHO BOCTIPe-
MATCTBOBANO YMbILLIEHHOE HEMpaBoMepHoe rosedeHve GeHediLmapa.

€ npM npegbRBneHnd TpeGoBaHMA MO KOHTPrapaHqTv
GeHedmumnap 370 KOHTprapaHTWM, AEACTBYA B KauecTBe rapaHTa/
amutenTa 0BA3aTenbCTBA, K KOTOPOMY OTHOCWTCA MaHHas KOHTp-
rapasTa, HepoBPOCOBECTHO NPOMIBOANT MfaTex.

3. B ofcToaTenscTeax, YNOMAHYTHIX B NOANYHKTAX 3, b 1 ¢ nyHk-
Ta 1 HacTOALWe CTaThi, NPUHLMNan/Npikasofatens MMeeT Npaso Ha
BpeMeHHble cyfiebHbie Mepbl corflacHo crathe 20.

IMABA V. BPEMEHHBIE CYOEBHbIE MEPbI

Crares 20

BpemeHHble cygeﬁﬂble Mepbl

1. B cnyvae, Korga Ha oCHOBaHW 3aABneHuA npuHuvnana/ npu-
Kasogatena v UHCTPYKTUPYIOLLEe CTOPOHbI MOXHO caenath Bbisoa,
UTO CyLUECTBYET 6OMblUas BEPOATHOCT TOro, uUTO B TpeboBaHuu,
KOTOpOE MPebABNEHO MM NpeanonoxuTensHo 6yaeTt npeabABNeHo
DeHeduLIMapoM, NPUCYTCTBYET OHO U3 OBCTORTENLCTB, YKa3aHHbIX B
riognyHKTax a, b v ¢ nydkta 1 crate 19, cyn Ha OCHOBaHMM
HENnocpeaCcTEEHHO VIMEIOLLWXCA B €10 PacnopAXeHU BeCcKUX pokasa-
TenbCTB MOXeT:

a)  BbigaTh NpefBapUTensHLI NpuKas, 3anpellaouwmin Gexe-
dyLMapy NPUHAMATS ANATEX, BKNIOUaA NpuKa3 o 3aaepXaHui rapaH-
TOM/3MATEHTOM CPEACTs No 0BA3aTensCTRY, UM

b)  ebigaTh NpeABapUTEnbHbA NPYKas o GriokvpoBaHAM NOCTYN-
fieHvir No 06A3aTENLCTRY, YNnaueHHbX HeHeduumapy, ¢ yueToM Toro,
4TO OTCYTCTBME TAKOro npukasa Morno 6bl NPUUMHUTL MpUHLMNany/
npvkasofiaTeno cepbeaHbiii yuiept.

2. Tpuesigaue NpeaBapUTENbHOTO NPUKa3a, YNOMAHYTOrO B MyHK-
Te 1 HACTOALLE CTaThbk, Cyd MOXeT noTpebosatb oT nMua, xofaran-
CTBYIOLLIErO O TAKOM NpuKase, NPenCcTaBuTL Takol BUn obecneueHns,
KOTOPbIA CYR COMTET HEOOXOAWMBIM.

3. Cyn He MOXeT BbiAaTb NpepsaputenbHbiA NPUKas, O KOTOPOM
TOBOPUTCA B MYHKTE 1 HACTOALLIEN CTATbW, HA OCHOBAHWM KAKOFO-finbo
BO3PAXEHUA NMPOTUB NaTexa, UHOro, Yem BO3PAXKEHMA, YKasaHHbie B
NOGNYHKTaxX @, b v ¢ nyHKkTa 1 cTathu 19, UK B cryyae UCNonNb30BaHNA
06a3aTenscTBa B NpecTynHuiX uensx.

MABA Vi. KONN3UA HOPM TMPABA
Cratba 21

Buibop npvMeHuMoro rpasa

O6n3aTensCTBO perynupyeTcs npasoMm, BbiGop KOTOpPOro:

a) orosopeH B 0BA3aATENbCTBE WM BbITEKAET M3 YCAOBUA

obazatenscTea; Unu

i bt e |
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b)  wHbIM 0BpasoM cornacoBaH MexXAay rapaHTOM/IMUTEHTOM 1
6eHedbmLmapom.

Craren 22

OngegeneHme NPYMEHMMOro npasa

B oteyretsve enibopa rnpapa B COOTBETCTBUM CO CTaTbeln 21
06R3aTensCTBO perynupyetcs NpasoM rocyfapcTea, rae HaXoauTes
KoMMepueckoe MNPeanpuUATIe rapaHTa/aMuTeHTa, B KOTOPOM 06A3a-
TenbCTBO BbiNo BLIAHO.

MABA Vil. 3AKNMIOUUTENBLHLIE MONOXEHUA

Cratba 23

Lenosvrapui

Henoavraprem HacTosLelt KoHeeHum ABNAeTCA MeHepanHbIi
cexpetapb OpraHusaumy O6vemuHeHHbIX Haumi.

CratbR 24

Nopnucanve, patndwvkalma, NpuHaATYe, yreepxaeHue,
npucoeanHerue

1. HactoAwan KoHeeHUMR OTKpbITa [ON8 MOOANUCAHWA BCemu
rocynapcteamu B LleHTpanbHbix yupexgeHuax Opramusauym O6b-
eAvHeHHbIX Haumn B Helo-Yopke no ... [nata yepe3 nsa roga nocne
[atbi NpUHATUA).

2. Hactoauian KoHBeHUMA NOONEXUT PaTUGUKaLMM, MPUHATIIO Nk
YTBEPXAEHWIO NOANMCABLUMMYA ee rocy[apcTBamu.

3. Hacroalas KoHBEHLMA OTKPbLITA AN1A NPUCOBOUHEHUA BCEX He
MOANMCABLLMX ee rocyaapcTs ¢ [AaThl OTKPLITUA ee [NA NOAnMCaHua.

4. PamuduKauuoHHble rpamoThl, [OKYMEHTHI O FIPUHATAN, YTBEPX-
AeHuA U NPUCOeOQUHEHWM CRAIOTCA Ha XpaHenue [eHepanbHomy
cekpetapio OpraHuzauvmn ObvepmHeHHbix Haumi.

Crartbn 25

ﬂgwmeHeHme B_OTHOLLIEHWN TeppuUTopuanbHbix ennHy

1.  Ecmm rocynapcTso wveeT Ose wwm Gonee TeppuTopuanbHblie
€QUHULI, B KOTOPbLIX MPUMEHAIOTCA PasnMuHbie CUCTeMbl Mpasa no
80MpocaM, RBAAIOLIMMCA NPEOMETOM PEerynMpoBaHWA HacTORLLeH
KOHBEHUMM, TO OHO MOXET B MOMEHT MORAMCaHWA, paTvduKaLmm,
APUHATUA, YTBEPXAEHUA U NPUCOSOUHEHWA 32ABUTL, UTO HACTOALLIAA
KOHBEHLIMA pacnpoCcTpaHAETCA HaBCE ero TeppUTOpUanbHbLIE €AVHULIb!
MU TONBKO Ha OAHY WM HECKOMbKO M3 HUX, U MOXET B rioboe BpemA
npeaAcTaeuTb ApYroe 3afBfeHWe BMeCTO paHee caenanHoro.

2. B 3tux 3asBneHMAX [OMXKHbI ACHO YKa3blBATLCA TeppuTo-
puvarnsHbie eauHULb], Ha KOTOpble pacnpocTpaHAeTCA KOHBEHUWA.

3.  Ecnu B cvny 3aseneHus, CAenaHHoro B COOTBETCTBYM C AaH-
HOM cTaTben, HacToAan KOoHBEHUWA PAcMpoCTPaHAETCA He Ha Bee
TeppuTOpUanbHble SOMHMLLI Kakoro-nubo rocy[apcTsa, a Mectopacs
NONOXEHMe KOMMEPUECKOro MPpemnpusTis rapaHTa/amureHtTa uiu
GeHedyLMapa HAXOOUTCA B TEPPUTOPUANBLHON eaunHILIE, HA KOTOPYIO
KOHBEHLIA He PACTIPOCTPAHAETCA, 3TO KOMMepUeckoe npeanpuatue
He paccmaTpyBaeTCs Kak Haxopsllleecs B [loroBapuBaloLLiemMca rocy-
gJapcTee.

4. Ecrm rocynapCTBO He fenaeT 3aABNeHWA B COOTBETCTBMM C
NyHKTOM 1 HAacToALLe cTaTby, KoHBEHLMA pacnpocTpaHAeTca Ha Bce
TepPpPUTOPUANbHbIE ELUHALL! 3TOro rocyadapcTea.

Cratba 26

BeTynnexve 3anaBAeHUA B Cuny

1. 3asBneHnA B COOTBETCTBMN CO CTaTbel 25, caenaxHbie BO BpeMA
NOANMCaHUA, NOANEXAT NOATESPXOEHNIO NMPUPATUOUKALIA, TPYHATAA
VINW yTBEPXOEHAA,

2. ) 3anBneHnA 1 NOATBEPKGEHVA 3aRBNEHUN QENaIOTCA B MCbMeH-
HO1 chopMe 1 OMUMANEHO COOBLUAINTCA Aeno3nTapuio.

3. 3asBneHve BCTYNaeT B CUNY OOHOBPEMEHHO CO BCTYMneHueM B
CHnly HacTOALUEH KOHBEHUMM B OTHOLLIEHMM COOTBETCTBYIOLLIErO rocy-
fapcrea. OOHako 3aseneHue, O KOTOPOM OEMO3WTapuil nonyvaeT
ouLMansHoe yBeHOMNEH e NOCAe TaKoro BCTYNAEHUA B cuny, BCTy-
naeT 8 cuny ¢ nepeoro AHA MECALA MO UCTEUEHUM LLIeCT MEeCALIeB
nocrie AaThl ero NOfy4eHnA Aenoautapuem.

4. floboe rocynapcTeo, KOTOpOe flenaeT 3aABMEHWE B COOTBET-
CTBMM €O CTaTheit 25, MOXET OTKasaTbCA OT Hero B MoGoe BpemA
MOCPeACTEOM OULIMANLHOMO YBEOOMNEHHA B NUCHMEHHOI chopMe Ha
wMA perioautapuA. Takoil OTkas BCTYNaeT B cuny ¢ NepBOro OHA
MECALA MO WCTEeYeHUM LIECTM MecAues rocfne naTel MOMyYeHWUA
yBeaoMneHna [eno3utapuem.

Cratba 27

Orosopku

Hukakve oroBopku He MoryT 6buitb caenaHbl K HacToAwleln
KoHseHum.

Cratba 28

Beryninewve B cuny

1. HacroAwan KoHBeHLA BCTyNaeT B cuny ¢ Nepsoro QHA Mecaua
No UCTEYEeHMM OOHOro roda nocne RAaThl CHAUM HA XpaHeHue AATOW
PaTUGUKALIMOHHON FPaMOTbI UAMAOKYMEHTA O NPUHATAN, YTBEPXEEHAM
VAN NprcoeavHEHN,

2.  [HOna kaxporo rocymapctsa, craHoesAuwlerocA [lorosapvsa-
10LLIMMCA rOCYiapCTBOM HacTosLuein KoHBEHLIMY Nocne [athl cOaum Ha
XpaHeHue NATON PaTMUKAUMOHHON rpaMmoTbl WMAM OKyMeHTa O
NPUHATAY, YTBEPXACHAN U NPUCOROVHEHMM, HacToALLaA KoHeeHUMs
BCTYNaeT B CU1y C NEPBOrO AHA MECALA MO UCTEUEHW OOHOTO ropa
rocne QaThl CAa4M Ha XpaHeHWe COOTBETCTBYIOLLEro ROKyMeHTa oT
VMeHM 3TOro rocypapcrsa.

3.  Hacronawas KoHBeHUMA NpUMeHaeTCA TOMNbKo K o6A3aTenscrsaam,
BbifiakHbiM B AaTy BCTYMNEHMA WAW nocne AaTbl BCTYNNeHns Ha-
cTosLLelt KoHseHUMM B cuny ana [loroeapyeaiouleroca rocynapeTea,
YROMAHYTOro B NOANYHKTE &, unn florosaprealoLieroca rocyaapcTsa,
YAOMAHYTOro B NOANYHKTE b nyHkTa 1 cratsu 1.

Craren 29

geHOHcaHMR

1. Hacrosuwias KoHeeHuvA MOXET 6biTh B MioBoe BpemA [eHOHCU-
poeaHa [lorosapvBalolMMCA FOCYQapcTBOM nNyTeM HanpasneHns
OenosvuTapuio NUCLMEHHOTO YBEOOMMEHNA.

2. [eHoHcaumAa nNpuoBpeTaeT cuny C MEpBOro HOHA MecAua o
MCTEUEHMM OOHOro rogda nocne fonyueHus nenosvrapuem Takoro
yeegoMnenus. Ecav 8 yBegoMneHun ykasaH Gonee anutenbHblil CPOK,
TO peHoHcauus NprobpeTaeT cuny Mo UCTEYEHUM 3BTOFO CPoKa nocne
IONYYeHVA Aeno3uTapueM Takoro yBedoMNeHUA.

COBEPLLIEHO B... [mara] TbicA4Ya BEBATLCOT EBAHOCTO ... Toaa
B EOVMHCTBEHHOM 3K3eMrnApe, TEKCTbl KOTOPOrO Ha aHrfMCKOM,
apabckoM, MCMaHCKOM, KUTAiCKOM, PYCCKOM U chpaHLLy3CKOM A3bIKax
ABNAIOTCA PABHO ayTEeHTUMHbIMA.

B YIOOCTOBEPEHVE YEIO HwkernoOrMcasiLiveca NONHOMOUHbIE
nNpegacTaBuTeny, HOMNXHbM 06pa3oM yNONHOMOUEHHbIE CBOMMM NPaBu-
TeNnbCTBaMK, MOAMMCANA HACTOALLYID KOHBEHLWIO.
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BBEEHVE

1. Bo ucrionHeHwe peluena, npuHAToro Komnconeit Ha ee peaguath nepeoin cecomn’, PaBouas rpynna no MexayHapogHoit
AOrOBOPHOI1 NPaKTVKe MOCBATUNA CBOI0 OBEHAALIATYI0 CEceMio 0630py MpoeKTa YHAULMPOBAHHLIX MPaBUN MO rapaHTVAM,
MOAroToBneHHoro MexmayHapoAHoW TOProsoi NanaToi, vt MayueHMIo LienecoobpasHocTH 1 NPaKTUUYECKON OCYLLIECTBUMOCTY NI0GOM
Bynywieit paboTsl No AocTUXeHNIO BonbLIero eauHOoGpaanA Ha YPOBHE 3aKOHOHATENbHbIX MONOXKEHMIA MO rapaHTUAM U PE3EPEBHbIM

akkpeautvieam. Pabouas rpynna pekomeHaoBana HauaTs paboTy no noarotoeke egMHOOBpa3HOro sakoHa nvbo e cdhopme TUrosoro
3aKoHa, 6o B hopme KOHBEHLVM.

2. Komuceua yTeeppuna 3Ty peKoMeH[AUMIoO Ha cBoeil ABapuarte BTOpoi cecouw’. PabouaA rpynna MoceATANa CBOW
TonHaguaTylo - ABaauath Nepeylio Ceccuu MOArOTOBKE YHUULIMPOBAHHOrO 3aKoHa (moknapmel 3TMX ceccuit comepxaTcA B
AokymeHTax A/CN.9/330, A/CN.9/342, A/CN.9/345, A/CN.9/358, A/CN.9/361 » A/CN.9/372, A/CN.9/374, A/CN.9/388 n A/CN.9/391).
3ra paboTa NpoBOGUNACH HA OCHOBE NOATOTOBMEHHBIX CekpeTap1atom UHGpOPMaUMOHHbIX PaBOUMX [OKYMEHTOR MO BO3MOXHbIM
BOnpocam AnA BKMIOUEHWA B YHA(PUUMPOBAHHDIN 32KOH. B UMCno 3TX MHhopMaLIMOHHSIX AokymeHToB BXOAUM: A/CN.O/WG.II/WP.63
(MpepBapuUTenbHbIE 32MEYAHNA B OTHOLLIEHIM pa3paboTkn eguHoOBpa3HOro 3aKoHoparenscTsa); A/CN.9/WG.II/WP.65 (ocHoBHaA
Ccipepa NpUMEHeHUA, aBTOHOMUA CTOPOH ee Npegentl, npasunaTonkosarusA); A/CN.9/WG.II/WP.68 (BHecetme nonpasok, nepepava
Npag, ucTeueHne cpoka AencTens U obasaTenscrsa rapanta); A/CNIG/WG.IMWP.70 u A/CN.O/WG.I/WP.71 (obmaH u gpyrve
BO3paxeHusa NpoTue nnatexa, cynebHble 3anpeTsl u apyrte cypebHsie Mepbl, KOnAMausa HOPM Mpasa 1 IpUcanKUMA). MpoekTs:
CTaTen YHhMUMPOBAHHOTO 3aKOHA, KOTOPBIN, COrNacHo pabouel nocsinke, NpUHATON Pabouei rpynnoi, [0 eH Buitb MoaroTosneH
B (hopme NPOeKTa KOHBEHUMM, Bbiy NpeacTasneHs! cekpetapuatom B gokymeHTax A/CN.9/WG.II/WP.67, A/CN.9/WG.I/WP.73 n
Add.1 K Hemy, A/CN.9/WG.II/WP.76 u Add.1 K Hemy, A/CN.9/WG.I/WP.80 n A/CN.9/WG.II/WP.83. PaGouei rpynne B
BokymeHTe A/CN.O/WG.II/WP.77 6bino Takxe NpepcTaeneHo npeanoxeqre CoegmHerHbix LLTatos AMepuKm, KacaloLLeeca rpasun
ANA pe3epBHbIX akkpeavTveos. Ha csoeit npedsigylued, fBaguUaTe Nepsoit cecoun PaBouan rpynna OTMeTMNa, UTO HblHeLLHee o
yTeHue, Hauatoe Pabouei rpynnoit (A/CN.9/WG.II/WP.80 1 A/CN.9/WG.II/WP.83), 6ynieT ABAATLCA NOCASQHAM UTEHIEM MPOSKTOB —
cTaTen Oo npefcTaBneHmna TekcTa KoMucoum Ha ee asaguaTth BOCLMON cecoum (1995 rop), kak 06 atoM npocuna Kommeens®.

3. Pa6ouan rpynna, B cocTas KoTOpOit BXOAAT BCe FrocyaapcTea - uneHbl Komvcoum, npoeena CBOIO ABafLaTh BTOPYIO CECCUIo
8 BeHe ¢ 19 1o 30 ceHTAGPA 1994 roga. Ha ceccum npucyTcTBOBAMM npeacTasuteny cnenyloumx rocynapceTs - uneHoe Paboueit
rpynnei: ABCTpuM, ApreHTusbl, Benrpun, Mepmanuu, Erunta, UHgwu, Wpara (Mcnamckoit Pecnybmuku), Ucnarun, Kananwel, Kutas,
Kocra-Pukn, Mapokko, Huarepuu, Monbiun, Poccuiickoit depepatmm, Cayposckoi Apasun, CoemuHerHoro KoponescTea
BenvkoBpurarum 1 Ceseproit Wpnaraum, Coegurenrsix LLTaTos Amepuku, Cygnawa, TaunaHga, Toro, ®paHumm, Yinn, Sxeapopa
1 Anorun.

4. Ha cecom npucytcteosamu Habniopatenu oT crefylolmx rocygapcts:  Amxvpa, BocHun u [epuerosuHs, Epaismnmm,
Berecyansl, MHpoHesn, Nemera, Konymbum, Kyseita, PymbiHun, Typumn, YkpanHsl, XopeaTtiu, Yellickoi Pecnybnuku, LLsenuapum
n Wseupn.
5. Ha cecomm npucyTcTeosanu Habniogaten oT CneayloLMX MeXOyHapOaHbIX OpraHusaLmMi: OpraHusauym Oﬁbe,ql/lHeHHbl)f
Hauwin no npombinerHomy passutnio (KOHWO), Taarckoil KoHbepeHIMN Mo MeXIyHaponHOMY yacTHOMy Npasy, BaHKoOBCKON
thefiepaumm Esponeiickoro coobulectsa U flatnHoameprkaxckoin denepalym G6amkos (PEMABAH).
6. Pabouas rpynna usbpana cnegyowwmx AOMKHOCTHBIX MNLL

[pencepartens:  r-H X. Fotbe (KaHaga)

Hoknagumk: r-4 M. Kotecsapa Pao (UHaus).

7. Pabouen rpynne Goinit NpeacTaBneHs cnedyloiune QOKYMEHTbE: NpefsapuTensHas nosectka axa (A/CNLO/WG.II/WP.82) 1
3anucka cekpetapuara, cogepxauan craten 1-27 npoekta koHseHunu (A/CN.O/WG.II/WP.83).

8. Pabouas rpynna yTeepaufia CenyioLLyIo NOBECTKY AHA:
1. Boblbopbl BOMXHOCTHBIX UL,
2. YTBepxiaeHne NOBECTKU OHA
3. ToproToska NpoekTa KOHBEHLIMW O HE3aBUCUMBIX FAPaHTUAX U Pe3ePBHbIX akKpeauTMeax
4. [pyrve sonpocsl

5. YTeepxgeHue poknaga.

'OdmumansHbie oTyeTs! [eHepantHoi Accambnen, copok TpeTka cecena, LononHenvie N® 17 (A/43/17), nyHKT 18.

*Tam xe, copok ueTeeptan ceccua, [lononHerme N2 17 (A/44/17), nyHKT 244,

Tam xe, copok BocbMan ceccus, LononHeHne N2 17 (A/48/17), NyHKT 273.
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9.  Pabouas rpynna o6cyauna MpoeKTLI ctaten 17-27 v MpoeKTs! cTaTeit 1-7, UanoXeHHsle B AokymeHTe A/CN.9/WG.II/WP.83.
Xop obcyxfermn v eoiBogbl PaGoueit rpynnbl No npoekTam craten 17-27 u 1-7(1) NpoeKTa KOHBEHLMU N3NOXeHs! & rnase |l Hike.

10.  Yteepavs copepxarme 3Tnx cTateii, Pabodan rpynna nepefana npoeKTs! cTaTeit KOHBEHLIM, KOTOpLIE OHa paccmoTpena,
PenakLuoHHon rpynre B cocTase npefcTasuteneit Vicnaqun, Kutas, Pocewiickon degepaumm, CoegnHeHHoro KoponescTsa u
PpaHLY, CO3[aHHON CeKpeTapuaToM, ANA CORNCTBUA BLINOMHEHNIO peLueHMil PaBouet rpynrib! ¥ obecrieueHMio cooTBeTCTEUA

BapuaHTOB TEKCTa Ha LLIECTV OULMArbHBIX A3bikax. Pabouas rpynna paccMoTpena cTaTbi nocne ux PaccMOTpeHUA pegakUMoHHOM
TPYNMoN W yTBEpOMNa TEKCTbI ITUX CTaTel, Kak OHW W3NOXEHb B APUNOXEHNN.

. PACCMOTPEHVE CTATEW MPOEKTA KOHBEHLIAW O HE3ABUCUMBIX
FAPAHTUAX U PE3EPBHbIX AKKPELMTUBAX

FMABA IV. TPABA, OBA3ATENLCTBA M BO3PAXEHWA

Cratba 17. MpaTex uam oTKnoHeHue TpebosaHns
(npoponxenue)

OybHkT 2°

11.  Pabouan rpynna Bo3o6HOBUNA PACCMOTPEHNE MYHKTA 2, KOTOPOe GbINO HauaTo Ha e [BafLATh NEPBOi CEeCCUM, Ha OCHOBE
NpoeKTa, OTPaxXalolero fBa ansTepHaTUBHLIX TEKCTa, KOTOpble CekpeTapuaTy 6bi0 MpeafoXeHo NpeacTaBuTs. B ofHOM
anbTepHaTUBHOM TeKCTe OT rapaHTa/amnTeHTa TPebyeTcA OTKa3aTheA NPOM3BOAUTL NNATEX, ecl eMy NPeabLABNAIOTCA thaKThbl,
AoKazbisaiolme, YTo TpeBoBaHKe ABAAGTCA ABHO U OUEBUAHO HEOBOCHOBAHHLIM, TOTAA KakK B APYroM anbTepHATUBHOM TeKCTe Ans
TaKNX Criy4aes yCTaHaBMMBAETCA OMCKPELWOHHOE NPaBo MPOM3BECTM NNATEX MPM YCNOBAM, YTO Takoi Nnatex GyneT CooTBeTCTROBATL
06azaTenLCTBY feicTBoBaTL JOBPOCOBECTHO, MPERYCMOTPEHHOMY cTaTheil 13, C yUeTOM PaCcXOXAEHNA BO MHEHUAX OTHOCUTENBHO
TOTO, KaKon U3 ankTepHaTMBHbIX TEKCTOB Lienecoobpastee, Bbina BbicKasaHa TOUKA 3PEHWA O TOM, YTO MYHKT 2 MOXHO 6bino Gbl
uckmiounTb. OHako PaGouas rpynna couna Heo6XxoamMbIM COXPaHUTE MyHKT 21 NPUCTYNUNA K 06CYXAEHNIO BOMpoca O TOM, KaKoi
U3 NOAXOA0B CnegyeT CoXpaHnTb 1 Kakum o6pasom 3TOT MYHKT JOMKeH GbiTb chopMynMpoBaH.

12 XoTA Bce cornacunuck C TeM, |TO, MO KpaviHe Mepe TEOPEeTUMECKW, rapaHT/OMUTEHT OTKAXETCA U [OfXeH OTKasaTbcA
Npou3BOaNTb NNATEX B CNyYae NPeabABNEHNA eMy ABHO Y OUEeBUAHO HeOBOCHOBAaHHOMO TPEBOBAHMA, € NPAKTUUECKOI TOUKU 3pEHIA
6bina sbipaxeHa 3aMHTEPECOBAHHOCTb B MPUHATUA BUCKPELIMOHHOMO ("MOXET NPOM3BECTU MNaTex/MoXeT 0TKasaTth B Anarexe")
nopxoda, ¢ Tem utobbl MpefocTaBuTb rapaHTY/3MMTEHTY ONPefeneHHy!d BO3MOXHOCTb MaHeBpa B cnyuae, Korga Takue
10Ka3aTeNnsCTBA MOTYTBCE X OCTaBUTLY rapaHTa/aMUTeHTa orpefieneHHbIe COMHEHNA OTHOCUTENLHO TOrD, AeNCTBUTENLHO IMnMeeT
MecTo HeobBoCHOBAHHOCTb. BHumMaHWe Gbino oBpalleHo Ha TO, UTO Ha MNPaKTMKe MHOXECTBO CrOPOB U YTBEPXOEHUA o
HeobocHoBaHHbIX TPeHoBAHUAX NPOU3BECTY NNATEX BOZHWKAET B KOHTEKCTE TpeboBaHUN NPousBecTH rnatex no obasatenbcream
paccMaTpuBaemoro supa. bbio MoAYepKHYTO, YTO AMCKPELMOHHbIA MOGXOA B TAKMX CMyyanx ABUTCA BO3paxeHuem onA
rapaHTa/aMUTeHTa, KOTOPbINA C YYETOM CBOUX COMHEHUIA MPUHAN PeLlieHe NPOM3BECTN NNaTeX, Toraa Kax NoaxoL, 0CHOBaHHbIA Ha
umnepaTBHOM ("He MponssopuT NnaTtex") oTkase, Gyaer ckopee BCEro NpYHYXOaTh rapaHTOB/SMATEHTOB K 0TKa3y MpOov3BoANTb
nnatex B Takvx cAydyasx. Beino 3aseneHo, uTo 310 caenano Gkl GecnonesHbivi M KeonpeaeneHHbIMU Te camble o6aA3aTensCTea,
KOTOPbiE NPOEKT KOHBEHUMW NpU3BaH NoALepXvBaTh.

13. BbINO Takxe BbICKA3aHO MHeHWe O TOM, 4TO NpY MMNepaTMBHOM rnoaxone NPOeKT KOoHBeHUWW 6y,qu 3arparnesatbh, 4To
HexenarenbHo, B3aMOOTHOLUEHWUA MEXZY rapaHTOM/3MATEHTOM U NPUHUMNANOoM/3asBuTeneM, KoTopble, Kak Obino cornacoeaHo, He
[OMXKHLI BbiTh NPeaMeToM OaHHOMo NPoeKTa KOHBEHLM. 3auHTepecoBaHHOCTb B AUCKPELIMOHHOM NOAXOoAe BO3HUKNA TaKXe B
pesynbTaTe 03ab04eHHOCT OTHOCUTEABHO TOrO, YTO UMMEPATUBHLIA IOAX0A CO3AACT TPYAHOCTH, NOCKOMLKY Takue hopMynmpoBKy,
KaK "npegbABnAoTCA hakThl" U "ABHO 1 OUEBUAHO", HEe UCMOML3YIOTCA B HEKOTOPLIX IOPUCANKUMAX 1 MOMYT cO3AaTh BUAMMOCTb
upesMepHOTo BOBNEYEHNA rapaHTa/IMUTEHTa B OCHOBHYIO CHEenKy.

14. Bbina BbipaxeHa Takxe 03a60UeHHOCTL M0 MOBOZY TOrO, YTO MPUMEHAEMBIV NMOBCEMECTHO MNepaTUBHLIA noaxond He GyneT
YUUTBIBATD BO3MOXHYIO HEOBXOAMMOCTb AMA UCKMOYEHUA B OTHOLLIEHM TakUX CUTYaUMid, Kak MogTBEPXAeHe 1 neperosopsl, a
TaKKe, BO3MOXHO, [PYrMX acneKToB CUCTEMbI KOPPECNIOHAEHTCKUX OTHOLWEHUIA, B KOTOPbIX NPOMU3BOAALLMIA NNaTex 6aHK MOXEeT 1
He 3HaTb 06 yTBEpXOeHWAX OTHOCUTENbHO HeobBOCHOBAHHOCTH, a BMOCNEACTBMM CTONMKHETCA C TPYAHOCTAMM Npu ronyveHunn
BO3MELLEHUA. BbiNo OTMEUEHO, UTO [aHHbIA BONPOC MOXET TaKXe OTHOCUTLCA K [PYIUM NONOXEHUAM NPOeKTa KoHBeHUMM 1 bynieT
paccmoTper PaBouert rpynnoin Ha Gonee nospHen ctaguu.

15. B TO Xe BpemA B OTHOLLEHUM OMCKPELMOHHOTO Nofxofa Bbii BbICKa3aHhl OFOBOPKA Ha TOM OCHOBAHUW, YTO OH YMEHLLUUT
onpeneneHHoCTL 0bAasaTensCTEa 1 TakuM ofpasom HaHeceT yLiiep6 ocHosononaraloLLiemy npasy beHeduumapa, 3akmouaioLLiemMyca
B NONyYeHWM rinaTtexa no TpebosaHMio, COOTBETCTBYIOUIEMY YCMOBUAM rapaHThiHoro rmcsma. [anee 6bino BbickasaHo
MPeAnonOXEHNE O TOM, YTO HEOMPEeAENEeHHOCTh, MPUCYLLIAA [MCKPELIMOHHOMY NOAXofY, CO3AAcT TRYAHOCTM B obecriedeHi NPUHATUA
BPEMEHHBIX MEP, B YACTHOCTH, B TeX IOPUCOMKLMAX, B KOTOPbIX UCTEL, AOMXKEH 0Ka3aTh, YTO OH 06nafaeT HeocropyMbIM NPasoM,
KoTopoe ByneT NoAAepXaHo B Xofe OCHOBHOro pasbupatenscrea. B otBeT Ha 3Ty 03aboueHHOCTs Gbino npeanoxeHo caenath B
nyHKTE 2 MPAMYIO CCbINKY Ha cTaThio 21, Kotopas npepycmarpusaeT MPUHATUE BPeMeHHbix CyaebHbiX mep. Bbino Takke
MOAUEPKHYTO, UTO PUCK YMEHbLLIEHNA onpefeneHHoc obAsaTensctea ByneT ocnabner Tem obcToATeNLCTBOM, HUTO SeHecduLmnap,
TpeboBaHMe KOTOPOro MPOM3BECTU NNaTex Gbilo HerPaBoMEepHO OTKNOHEHO, MOXET NPenbABUTL rapaHTy/IMUTEHTY UCK B CBA3M C
HeMpaBoMepHbIM HencronHerreM. ELe 0aHO NPeanoXeHue B TOM Xe HarpasnéHi NpeaycMaTpusano paclmperme nyHkTa 1 éue,
¢ TeM uToBb! YUeCTb 3Ty 03a60UEHHOCTb B OTHOLUIEHWM AUCKPELMOHHOrO NOAXoAa.

ARG
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16. B nopnepxky uMnepameHoro roaxoga 6uino MOAYEPKHYTO, UTO 0BA3AHHOCTb FapaHTa/3MUTEHTA He MPOM3BOAMTE NNATEX
ABMAGTCA NOMMUECKNM CNeCTBIEM NPaBAN, 3aKPENeHHbIX B CTATLe 19 B OTHOLLEHMM He0b0CHOBaHHbIX TPeBoBaHMIA, 1 UTO NPaBuno,

» COCTABIIAGT OCHOBY CTaTku 21 0 BpeMEHHbIX CyfeBHbIX mepax.
C NPUHLMNANOM/3aABUTENEM B HEKOTOPbIX cnyyasax obazaH He
HTO NOSTOMY UMMEPaTUBHBIA NOAX0R haKTUYECKN He co3naeT
Ha CBOeN fieBATHanLaTo ceccm Pabouas rpynna nocraHoeuna

F 113). Mocne obcyxaeHna PaBouan rpynna MpULLINa K MHEHNIO o
TOM, 4TO UMNEPaTHBHLIN NOAXOA ABNAGTCA NPEANOUTUTENbHBIM. C LENbIO CHATH 03a604EHHOCTb OTHOCUTENEHO TOrO, UTO MOHATHUE

“ABHO W oOueBNOHO" He MCMOMb3YeTCA B HEKOTOPLIX opucamKumAax, Pabouas Tpyrna npocuna cekpetapuar paspabotaTs
hOpMYAMPOBKY, KOTOpas APAMO yBA3biBana 6wl B NyHKTE 2 NoHATHE "ABHO 1 oueBUHO" ¢ 06A3aTENLCTBOM rapaHTa AeicTBoRaTL
ROBPOCOBECTHO B COOTBETCTBN CO CTaTheil 13. TeM He MeHee Bb110 NPeLNOXEHO NPOABUTL OCTOPOXHOCTb U chenartbBce ANA Toro,
UTOBb! BKAIOYEHME CCbINKA U Ha MOHATUE "ABHO U OueBMaHO", 1 Ha rNoHATUE "N06POCOBECTHO" He BOCNPMHUMANOCh Kak HamepeHue

CO3AaTe HoBble 3aTPpyAHeHNA B 0Becrieuern NPUHATAA BPeMEHHLIX MEp B TeX I0PUCAMKLMAX, B KOTOPbIX U3BECTHA TONBLKO 0AHA A
apyras KoHuenuua.

Otmevanock Taxkxe, urto rapaHT/3MATEHT B CBOUX OTHOWIEHMAX
NPOM3BOANTL NNATeX, He3aBUCUMO OT rofoxeHni KorseHLmm, u
BonbLieit HeonpepenersHocTy. Kpome Toro, 6bino ykaszawo, uto
NpUOepX1BaTLCA UMMNEPaTUBHOrO Noaxona (A/CN.9/374, nywkT

[yHkT 3

17.  CoctoAnca 06MeH MHEHUAMU OTHOCKUTESNbHO TOro, CneayeT N B TEKCTE NMyHKTa 3 COXPaHMTL CroBa B KBagpaTtHbIX CKobkax,
KOTOpble OrpaHUUMBAIOT Cy4Yau, KOrAa rapaHT/3MUTEHT AOMKeH HanpasnATe ysegomneHme o6 oTKasze MpoussecTU nnaTex
Bereduumapy, cnyvasmu, YKa3aHHbIMA B NyHKTaX 1 1 2 ctateut 17. BbinN BbicKa3aH HACTOATENbHbINA NpU3bIB COXPaHUTbL CNOBa B
CKoBKax, NMOCKOMbKY TeopeTriecKoe 0BocHoBaH e He3aMe[MMTenLHOro Hanpasnexua YBeIOMNEHNA 3aKMoYaeTes, B YacTHOCTH, B
TOM, 4T0bbI paTh GeHeduULMapy BO3MOXHOCTb ycTpaHnTh Niobbie pacxoxneHus B TpebosaHuy, KOTOpblE MOXHO UcnpasuTs. OgHako,
MO MHEeHMO BONbLIMHCTBA, CNoBa, 3aKMOUEHHbIE B ckobku, cneflyeT UcKmouwTb, Bbino 3asBneHo, Yto TpeboeaHue HanpasnaTth
yBegomnerne JonxHo ObiTb 6onee LWMPOKUM 1 OXBATLIBATL BCE OCHOBAHUA AnA 0TKNOHeHna TpeboBaHA, a He TONLKO OCHOBAHMS,
yKa3aHHble B NyHKTax 11 2. BbiNo 0TMEUEHO, YTO UCKMIOUEHNE CROB, 3aKMNIOYEHHbIX B cKobKY, He 0bA3aTensHO NpugacTt AONHYI0
LMpOTy nonoXeHnam ctatby 17(4), KacaloWwMMCA rpuMeHeHns caHKuMin 33 HecobniogeHne MonoxeHui NyHKTa 2 ctatbu 16,

MOCKOMbKY CTaTha 17(4), M0 CyLLECTBY BO BCEX €€ BOIMOXHbIX BAPUAHTAX, KACAETCA PUMEHEHNA CaHKLIMIA B CBA3M obHapyXeHHbIMN
B AOKYMEHTaX pacxXoXaeHuam.

[yHkT 4

18.  Bbifnt BbICKA3aHb! PA3MNHLIE MHEHNA OTHOCHTENLHO TOTO, OMKEH I MPOSKT KOHBEHLM COLEpXaTh NPERIOKEHHbIE B nyHKTe 4
MONOXEHUA, KOTOpble MPeayCcMaTPUBAIOT MPUMEHEHMe CaHKLUMA B OTHOLLGHWA rapaHTa/dMUTeHTa, KOTOPbIA He paccMoTpen
TpeboBaHMe 1 niobble Apyrvie COMPOBOXAAIOLME [OKYMEHTbI, KaK 3T0 TPeBYeTcA B COOTBETCTBAM C MOMOXEHUAMA nyHkra 2
craten 16, unm He Hanpaenn GeHeduLmapy yBenoMneH1A 06 OTKNOHEHAM TPEBOBaHA, KaK 3TO NPELyCMOTPEHO MYHKTOM 3 CTaTh 17.
B KauecTse BO3paxeHMs NPOTUB BKMIOYEHWMA TAKOTO NONMOXEHUA B MPOEKT KOHBEHLYM GbINO 3aABAEHO, YTO BOMPOCHLI CAHKLWNA,
0CO6EHHO €M OHM OTHOCATCA K YiLlepby, CnedyeT OCTaBUTL Ha YCMOTPEHUE BHYTPUFOCYA2PCTBEHHONO npaea, a He 3aMeHATL 310
MPpaBo NONOXEHUAMM MPOEKTa KOHBEHLMM, YTO NPOEKT KOHBEHUMM He NPelyCMATPUBAST NPUMEHeHUA CaHKLIAM B Opyrix o6nacTax,
B KOTOPbIX YBEHOMNeHUe MOXeT GbiTb 1 He HamnpPaBneHo, ¥ UTo HopMa O FoTepe rapaHTOM/3MMTEHTOM Mpasa, Npeanaraevan B
BapuaHTax A U B nyHKTa 4, ABNAETCA CAMLLKOM XECTKON ANA rapaHTa/3MATEHTa U HeLIenecooBpasHoi B KaYecTse CaHKLM, B
HACTHOCTU, NOTOMY, YTO 3TO MOXET UMEThb NOCAESACTBIUA, KOTOPbIE NOKA He N3BECTHL! paspaboTuMkaM NPoeKTa KOHBEHLWN.

19. B nogepxXKy BKMOUEHUA NONOXEHUA O CAHKLIMAX MM MO KpaiHel Mepe BKIIOYEHIA HOPMBI 0 MoTepe Npasa Bbino yKasaHo,
UTO Takoe MNonoxeHue yBenvumT LIEHHOCTL M MOBLICUT 3¢hpeKTUBHOCTL MpoeKTa KoHeeHLMA. [lanee 6bino ykasaHo, uTo AaHHasA
HOPMa FPUBHECET AMCLIMMNMHY, ONPEAENEHHOCTb W AeCTBEHHOCTL B 6aHKOBCKYIO NPaKmvKy, 06ecrieumsas rapaHTy/3MATEHTY CTUMYNbI
K TOMY, uT0Ob! HAMPaBAATL YBEAOMNEHUA U PACCMATPUBATH TPEBOBAHUA 1 COMPOBOXAAIOLUME [OKYMEHTEL Bbino 0TMeUeHo, 4To, XoT#
HOPMa 0 roTepe NMpaea He BKNIoUeHa 8 YHULMPOBaHHbIe Npasuna anA rapaHtuii no Tpebosarmio (YT T) 8 OTHOLIEHUN rapaHTuil,
OHa COAEPXMTCA B YHMLMPOBaHHbLIX NMpasunax n obbManx AnA GOKYMeHTapHLIX akkpeontveos (YI10) B OTHOLLIEHIN Pe3epPBHbIX
aKKPeaUTUBOB, 0TPaxan To 0bCTOATENLCTRO, UTO HopMa O NoTepe Mpasa HepeT CBOE HAUANO B KOMMEPHECKOW NPaKTUKE, a He B
Kakon-nnbo NpaBoBoi Teopu UNK QOKTPUHE. BbiNo BLICKA3aHO MPeanonoXeHne o TOM, UTO ee BKMIoUeHUE B MPOEKT KOHBEHLIMM
ByneT cnocobeTeoBaTL NOCTUXEHWIO eAnHOOBPasua NaHHLIX ABYX CUCTEM, a Takxe obecrneueHuio Bonee BLICOKOR AUCLMANMHB! B
npakTvike NPefoCTaBneHna rapaHTuin B Tex cryyasx, KOrpa peyb ugeT 0 paccMOTPeHm AOKYMEHTOS,

20. bBbifin BLICKA3aHb! PASNNHHBIE MHEHVA B OTHOLLEHWM YeTbIpEX BAPUAHTOB, COQEPXKALLINXCA B MYHKTE 4, MPUYEM MHOTUE U3 3T6V|x
MHeHMiA 0Tpaxanu KonebaHna 0THOCUTENbHO NPeONPUHATLIX B 3TUX BAPUAHTAX MOMLITOK YCTAHOBUTL HOPMY, Kacalolyioca yuepba.
B noppepxky sapunanTa A 6biNn0 OTMEUEHO, UTO OH OTPAHUUMBAETCA MULLIEHUEM rapaHTa/SMUTEHTa, KOTOPbIA He Bblnongmer
NONOXeHWA NyHKTa 2 cratbi 16 v nyHKTa 3 cTaThit 17, Mpasa CCbINATLCA Ha NIOBLIE PACXOXAEHUA B JOKYMEHTAX, KOTOpLIE He bTu;g
obHapyXeHb! UAK 0 KOTopbIX BeHedmumap He 66N yBeOMNEH, KaK 3T0 TpebyeTcs AaHHLIMU NONOXEHUAMU, U UTO UMEHHO B 3 o
obnac BaHK pacrionaraeT XOPOLMMU BO3MOXHOCTAMM ANA NPUHATMA Mep. BapuawT C 6bin noapepxal 3a To, qTM ox
yCTaHaBAMBAET B OTHOLLGHMM HOPMbI O MOTepe fpaga orpaHMueHue, MpeaycMarpusalollee 3anpeleHine TONbko Cebifik
pacxoxgeHna, KoTopsie MoryT BuiThb yeTpaneHbl. OgHako BapuaHT C He nonyuvn 6orbLUoH NOJAEPXKN, NOCKONbLKY, Kak CuMTanoch,
OH HOCUT CMMLLIKOM AMPEKTUBHbIA XapaKTep U MPUBHOCUT HEONpPeAeneHHOCTb.

21. Xota BapuaHT D, Kak yCTaHaBAMBAKOLLMIA OTHOCUTENLHO ACHYI0 HOPMy 06 yBbITKax, MOMyuMn HEKOTOPYID NOALEPXKY, B
OTHOLLIEHUN ITOrO BapuaHTa Obln BbICKA3aHbl ¥ OFOBOPKM Ha TOM OCHOBAaHWM, UTO OH HE KacaeTCAa roTepu npasa, yCTaHaBNMBas
BMECTO 3TOro OTBETCTBEHHOCTb 32 YOLITKM, HO He PasbACHAA, ByfeT MM yCTaHOBMeHHAR UM OTBETCTBEHHOCTb OCHOBLIBATLCA kéa
KOHUENUMAX BUHLI UMW CTPOTOA OTBETCTBEHHOCTW. bBbini Takke BbiCKa3aHbl BO3PaxXeHWA MpPOTVB YacTW TekcTa eapuaHTa B,
KacaloLLerocs Bo3MelUueHUA YBbITKO..

22. Yto KacaeTcA TOro, Kakan hopMyNMPOBKa HOPMbI O NoTepe Mpasa GyReT rpeanovTMTentHoR, To PaGoyas rpynna B Lenom
oTAana npegnouTeRne Toi (opMyNMpPoBKe, KOTOPASR COLEPXUTCA B NEPBOM YacTy TeKCTa BapuaHTa B. B oTHoLLeHWM BKNlouerus
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B TEKCT BapuaHTa B cnoe "He Gbinv o6HapyxeHsl' Bbimi fambl Pa3BLACHEHUA, COrNacHo KOTOPLIM 3TV CMOBA MPU3BaHbl YUECTb
cUTyaLmio, Korpa rapaHT/aMUTeHT He PaceMoTpen [OKYMEHTLI, KaK Toro TPebyloT nonoxeHna nyHkTa 1 ctatsu 16, n npu3sBatb!

NoByauTs rapaHTa/3MUTEHTa K PaccMOTPEHMIO TPEBOBAHMA U MIOGbIX APYMX CONPOBOXORIOLLMX LOKYMEHTOB. TeMm He MeHee
Pabouan rpynna peumna, 4To 3 CIoBa MOXHO 6bINO Bbl UCKMOWATS.

23. Tocne obcyxgperna Pabouas rpynna pelunna BpemeHHo COXpaHuUTL MYHKT 4 B KBAAPATHLIX CKOBKax, B KOTOPOM [ONXHA
COAepXatLCA TOMbKO HopMa O MoTepe rpaga, Kak OHa M3NoXeHa B MepBOit YacTht TeKcTa sapuanta B. 310 nossonut panee

paccMoTpeTh BOMPOC © TOM, cnenyert M CoOXpaHuTL B NpoeKTe KOHBEHUMW HOpMY O NoTepe nNpaea u, B cnyyae ee coxpaHeHus,
AonxHa nn oHa GbiTh nMNepaTMBHOM,

24.  Tlo 3aBepiueHnM paceMoTpes MyHkTa 4 PaBouas rpynna mpuctymuna K PaccMOTPEHUIO NPeANoXeHNA O BOCCTAHOBNEHN
BHOBbL MyHKT 1 TEP, KOTOPbIV 3anpeLLaeT rapaHTy/SMUTEHTY OTKA3bIBATLCA MPOM3BECTU NMATEX HA OCHOBAHM BO3HUKHOBEHA
UHAHCOBBIX 3aTPYAHEHNI UM HBIX FIPUUMH HECTIOCOBHOCTIN MPUHLMNANA/3AABUTENA BLNNATUTL BO3MELLIeHWe, HO KOTOpPLIN Bbino

peLLeHo UCKMowTL Ha gBaaLIaTe epsoi ceccun pabouei rpynnsl (A/CN.9/391, NyHKT 127). Pabouas rpynna nogTteepauna ceoe
npensiayilee pewseHue. ’

Cratba 19. HeofocHosaHHOe TpeboBaHue

Ha3zeaHue cratin

25.  Pabouan rpyrina npuHAna K CBEAEHMIO MHEHUE O TOM, UTO Ha3eaHne BaHHON CTaTbh ABNAETCA HEMPUBbINHLIM AN MPAKTUKOB,
KOTOPLIE B 3TOM KOHTEKCTe NpUBLIKMM K TepMiHam “obMaH" u “anoynotpebnenne”. Tem we MeHee 6bio pewleHo rMogTBepPanTL
fAanbHeviwee yrotpebnerHne Tepmuta "HeobocHoBaHHO TpebosaHme" ¢ yUeTOM Lienu NpoeKkTa KOHBEHLM, 3aKovaloLLIenCA B TOM,
4TOObI OXBATUT B O[IHOM [OKYMEHTE KaK He3aBNCUMble BaHKOBCKMe rapaHTum, TaK 1 pe3epBHbie akKpeauTUBb, & TAKXe C yUeToM
CBA3AHHOM € 3TMM LenecoobpasHocT n3beraThb yrnoTpebneHna Taknx TepMUHOB, Kak "obMaH" 1 "3noynoTpebnetne”, KOTopbie MOryT
6bITh HEM3BECTHBIMM NN UMETH PA3HBIA CMbICA B PA3NMUMBIX IOPUCONKLINAX.

26. Pabouan rpynna Takxe MpuHANa K CBEAEHUIO MHEHME O TOM, YTO U cTaThs 19, 1 NPOEKT KOHBEHUMW NPAMO He KacaioTcA
BCTPEUHbIX rapaHTuit. XOoTA Mo o6LIeMy NPU3HAHWIO, KaK YKa3aHo B NOMYHKTe (a) cTatbm 6 (onpepenetme "obAsartenscTea"), camm
BCTpeyHble rapaHtuu, onpenenAemMbie B NOANYHKTe (d) CTaThi 6, CUMTAIOTCA ABTOHOMHLIMA OBA3ATENLCTBAMA, OXBATLIBAEMBIMM
NONOXeHNAMN NPOSKTa KOHBEHLIMM, BO3MOXHO, €CTb Onpe[ieneHHoe NPEeUMYLLIECTBO BO BKIIOUEHWM NPAMOI CCLINKM Ha BCTPeUHbIE
rapaHTUn B CTaTHIo 19 MMM Xe, BOMOXHO, B CTaTbi 17 11 21, Uk xe, BOMOXHO, B APyrvie MecTa Tekcta. Pabouas rpynna pelmna
NPOACMXUTL PaCCMOTPEHWE 3TOro Borpoca Ha Honee NospHeit ctaguu csoeit paboTsl.

NyHkT 1

27. Kakwn Ha psapuavoin cecoum Paboueit rpynnbt (cM. A/CN.9/388, nyHkT 18), 6bina BbicKa3aHa 03a604eHHOCTb B CBASM C Tem,
uTo yrioTpebnaemsI B NO[MYHKTE (a) TEPMUH “NORASNKA" B HEKOTOPLIX IPUCANKLIMAX TPALMULIMOHHO MMEET TEXHYECKoe 3HaUeHNe,
uTO MOXET NPUBECTU K ToMy, YTo TpeBosarme ByaeT KBandnLMpoBaHo Kak HeoBOCHOBAHHOE [aXe B TOM Cliyuae, ecriv rNoa[enka,
O KOTOPOI UAET peub, ABNASTCA HECYLLIECTBEHHOM 1 HE3NOHaMePEeHHON. BMecTo a1oro BbIN0 NPeanoXeHO NCHONL30BaTH BLIPaXeHNe
"3NnoHaMePEHHO thanbecMLMPOBaHHbI 1N 3MIOHAMEPEHHO COCTABNeHHbIR". QmHaKo, Mo MHeHWIo PaBoueit rpynmsl, ¢ NpeanoXeHHoN
3aMeHOM Henb3A COrMacnTbCA C YUETOM pPelleHWAa He ynoTpebnatb TepmuH "obman'. Pabouas rpynna Takxe oTMeTvna
03a604eHHOCTL MO NOBOZY TOrO, YTO B HEKOTOPBIX IOPUCIMKLMAX TEPMIAH "rogaenka’ hakTUUeCkN MOXET TONKOBATLCA B Y3KOM
CMbICNe, OTUEro HEKOTOpbIe Criyyau, KOTopble Npu3BaHa oXBatiTh CTaTha 19, Ha gene He soayT B cchepy ee genctena. Opyrve
NPEeANOXeHHbIe anbTePHATVBb! BKNIOYANN CCLINKY Ha OTCYTCTBUE NOAMMHHOCTV U 0BMaHHOe CopepXaHne [OKYMEHTa Uin Xe Ha
CYLECTBEHHbIA NN MaTepUanbHLIA XapakTep NpencTaBNeHMs HenpaBuibHOro foKyMeHTa. Pabouas rpynna pelumna, uto
CYLLeCTBYIOLLanA hOPMYNMpOBKa JONXHa BbiTb PACCMOTPEHA PefaKUMOHHOM IPYNMoN € yUETOM BbICKA3aHHOTO MpPennoXeHus.

28. B ceas ¢ rognyHktams (b) v (c) Pabouas rpynna oTmetuna BbICKa3aHHylO 03aboueHHOCTb 1Mo MoBogy TOro, YTo
coepXaillmecn B ITUX MOMOXEHARX CCbIIKA Ha BbIPaXeHWA "NNaTtex He NpuuMTaeTcA Ha OCHOBAHUAX, YKa3aHHbiX B TpebosaHun",
“c yyeToM" 1 "nna TpeboBaHMA He UMEETCA BOSMOXHLIX OCHOBAHWIA' ABMAIOTCA HECOBMECTUMLIMA C rapaHTUAMMK 1o npocTomy
TpeboeaHuIio 1 ApYrvMK He3asncuMbIMK 00A3aTENLCTBAMA 1 BOBNEKYT rapakTa/aMUTeHTa B paccnefjoBaHne rno roBofy OCHOBHOW
caenku. OgHako Bbifo MOAYePKHYTO, UTO Lienbk CTaTbK 19 3aKMHOUaeTCA BCEro MMiub B OnpeaeneHu NOHATUA "HeoboCHOBAHHOTO
Tpebosanma” 1 UTO CyObEKTUBHLIE PaKTOPbI, KACAIOLMECA CTeNeHW, B KOTOPOW rapaHT/3MATEHT UMM Xe CyD OOMKHl ObiTh
ocsefiomrieHbl 0 HeobocHoBaHHOCTY TpebosaHuA, ¢ TeM UTobbl 0TKa3aTbCA NPOM3BECTU NNATEX UMK MPUHATL BPEMEHHbIe Mepbl,
npepcTasnaioT cobo BOMPOCH], KOTOPbIE PacCMaTPUBAIOTCA COOTBETCTBEHHO B CTaTbax 17 v 21.

29. BbiNo BHECEHo MpeanoXeHe PeakuMoHHOTO XapaKTepa, CornacHo KOTOPOMY B KOHeL, TEeKCTa MOoFMyHKTa (a) MOXHO 6bino
6bl BKMIOUMTb COBO “UAN", C Tem YTOBbI PASBACHUTb, YTO OCHOBAHMA, YKa3aHHbie B MyHKTe 1, ABMAIOTCA anbTepHATUBHBLIMM, @ He
KYMYNATUBHbIMUA 2neMeHTamM HeobOoCHOBAHHOCTU. 3JTOT BoMpoc Bbin Mepefad Ha PacCMOTpeHUMe pefakLMOHHON rpyrinbl.

30. [pu ycnosun paccMoTpeHna pasnnuHbIx npeanoXeHui penakuoHHOro Xapakrepa, KoTopbie Bbinn BHECEHS! Ha 3acefianm,
Pabouas rpynna couna B uenom npuemnemMbiM cogepxanue rnyHKTa 1.

NyHkT 2

31. Pabouas rpyrnna peLumna CoXpanuTb CCbiy, KoTopaatbina BKIIoUeHa BKOHEL, TEKCTanoAnyHKTa (b), Ha BO3MOXHOCTb Bbifauv
obr3aTensCTBa ANA OXBATA pyUcka OBLABNEHNA OCHOBHON CHAENKN HeQeNCTBUTENLHON.

32.  BbiNo BbICKA3AHO 3amevarie Mo NOBOAY TOro, YTo POPMYNMPOBKA MOAMYHKTA (C), KOTOPBIA, KaK YTBEPXAAnNoCk, KacaeTes
TUMMUHBIX CAYYaeB CNopa, NEXaLUMX 8 0CHOBe TpeboBaHWA O rapaHTUM UCToNHeHUA oBA3aTeNnsLCTBA, ABAASTCA HECOBMECTUMON C
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KOHTEKCTOM rapaHTWii no npocToMy TpeGosaHmio. Kak 1 pavee, KOrAa BbICKA3bIBAMMCH aHANOMMUHbIE 3AMEYAHNA B OTHOLLGHIAW
NOANYHKTOB (b) 1 (C) NyHKTa 1, 6biN0 NOAYEPKHYTO, UTO LieNb CTaTLM 19 COCTOMT B OMPEmENeHAM NOHATUA HeoBocHoBaHHOCTU
TPpe6oBaHA, @ He B yka3aHUW Ha CyELeKTUBHbIN haKTop, 3aKNIOYAIOLLMICA B TOM, UTO rapaHT/3MUTEHT UMk Xe cyf B MOBGOM TAKOM
cnyyae RonmxHL obnagath ONpeneneHHoN CTeneHbIo 0CBEAOMNSHHOCTI ANA TOro, UToBb! npepeath nnatex. Tem He meHee 6bino

?b:cxaaaHo npennonoxengle 0 TOM, 4TO NOZNYHKTHI (C) 1 (d) MOryT cTaTh 6onee ACHLIMK, €CNIN UX TEKCT byneT HaumHaTLCA cnoBamy
He MOXeT ObiTb COMHEHUIA B TOM, UTO ...".

33. B csasn c nognyHkTom (d) 66in nocTaenen BOMPOC O TOM, He ABMAGTCA MM COAePXALLAACH B HeM CCbINKa Ha “rpoTMBonpaeHoe
noeefieHne” BeHecnumapa, KOTopoe BOCNPENATCTEOBAMNO UCROMHEHMIO 06ECTIeYEHHORO 06A3aTenbCTBa, UBNMLLIHE Y3KOU M Henb3A
fn ee paciumpuTh, ¢ Tem 4Tobb! OHa Kacanack NoBefeHUa GeHeduumMapa B uenoM. B oTeeT 6bino YKA3aHoO, UTo, KaK yxe peiumna
PaBouasn rpynna, NyHKT 2 [ONXeH 3aKpenuTb B KayecTse Mp1Mepos BuAoB Heo60CHOBaHHLIX TpeBoBaHMI OAHO3HAYHBI® cyuan
HEOBOCHOBAHHOCTU 1 UTO UMEHHO MO 3T MPUuMHE Gbina caenaHa cobinka Ha MpoTUBOTIPaBHOE MoBeaeHUe.

34.  TMocne oeyxnerma PaBouan rpynna pewumnna, 4T COBEPXaHUe NyHKTA 2 ABNAETCA B LENoM npuemnembim.

Cratba 20. 3aver

35. bBbiNO BLICKA3AHO MHEHUE O TOM, UTO CCbifKa Ha UCNOoNbL30BaHME fpasa 3a4eta "NHbIM NULIOM, YNOAHOMOYEHHLIM NPOV3BOOUTL
nnatex”, Moxer €o3QaTs onpeneneHHble T'IF)OGI'IeMl:vlY 0coBeHHO B Tex cnyyasx, Korga Takoe UHOe IO MOXET UMETb NUUNYIO
3aponNXeHHoOCTb Nepen 68He¢)MLllAap0M 1 MOXeT noxenaTtb usbexars rnarexa nyTem NpeabABneHnA TpeGOBaHMH 0 3avete. B
NOAAEPXKY UCKNIOYEHUA 3TUX CNOB Bbino 3aABNeHo, YTo OHU pacLumpAIoT cepy NpUMeHeHns 3adeta 3a npenenb! Toro, UTo [OoNXHO
GbITh NPU3HAHO B NPOeKTe KoHeeHuMK. Kpome Toro, B 3Toi ¢BA3un Bbino OTMEYeHO, YTO fAaHHOe NPaBuno HeyMecTHO, ecnu Takoe

Mo He obasaHo rpoussoauTbL Nnatex. [locne obeyxaeHna Pabouan rpynna peumna ucKniowMTb CnoBa "unn mHoe nnuo,
YNONHOMOUEHHOe NPOM3BOANUTL AnaTex".

IMABA V. BPEMEHHbLIE CYOEBHBIE MEPbI

Cratha 21. BpemenHble cygebHble Mepb
MyskT 1

36. Pabouas rpynna HanoMHMna, UTo OCHOBHAA LieNb CTaTbM 21 3aKNIOYAETCA B NPEAOTEPALIEHUM MONYUeHUA BeHedULIMapom
cpeacTe no HeobocHosanHoMy TpeboBarmio. ORHAKO GbINMM BbICKA3AHLI HEKOTOPLIE COMHEHWA OTHOCUTENbHO HEOBXOOUMOCTU
COXpaHeHWA cTaTbi 21 BpoekTe KoHeeHLMW. B nopaepxky ee UCKMioueHms BbIN0 YKa3aHo, UTo B HEKOTOPbIX FOCYAapCTEaX XOpOLLIO
paspaboTambi U 3aKpenneHsl HOPMbI MpaBa, Kacalowmeca cyfebHOro sanpeta, v uto MIOGbie MOMLITKYA YCTAHOBUTL HOPMBI,
Kacaiowwmecn cygebHoro sanpeta 1 OTHOCALLMECA TOfbKO K He3aBUCUMbIM FapaHTUAM 1 Pe3epBHLIM aKKpeauTBaM, cozgani 6ol
NPEerATCTBUA LLMPOKOMY NPUCOEAVHEHMIO MOCYAapCTB K 3TOW KoHBeHLWM. [lanee 6biNo 3aABneHo, UTo YCNoBUE B OTHOLLEHUN HaNMunA
"6ONLLUON BEPOATHOCTH" AMIA NPUHATUA BPEMEHHbIX Mep, KaK 3TO YKa3aHo B HbiHeLLHEeN thopMynMpoBKe cTaTb 21, ycTaHaenvsaeT
NOPOT, KOTOPbLIA B HEKOTOPLIX rocynapcTsax ByAeT cuMTaThCa CAMLLIKOM HUSKWUM U, TaKUM 0Bpa3oM, pacluMpAIOLLMM BO3MOXHOCTY
ANA BbiHECeHUA pellermA o cynebHoM 3anpete U CnocobeTBYIOWMM 3TOMY, U UTO YCNOBWME BbIHECEHUA PELUeHUA O BpeMeHHOM
3anpere, CKopee, [OMKHO BbITe YCTAHOBNEHO C YUETOM A0Ka3aTensCTs "ABHON M OUEBOHON" HeoBoCHOBAHHOCT! TpebosaHA.

37. B noppepxky coxpaHerua ctathi 21 Bbino OTMEUEHO, UTO BECbMa BaXHO YCTaHOBUTL ANA NpUHLMNAana/3asasuTens Mpaso
00CTyNna K cyfiam, ¢ Tem 4tobbl NpeaoTBpaTMTL NonydeHne BeHednumapom cpeacTs no HeoBocHOBaHHOMY TpeBosaruio. B Takux
cnyvanx, Kak 0TMe4anoch, Takxe BaXHO YeTKO ONpefeniTs OCHOBY ANA feNCTBUAN cyaa, ¢ Tem utobbl OrpasnunTs BMeLLaTenbCTeo
Ha OCHOBaHWUM NPOCTOro NO[O3PEHNA, KOTOPOE HaHecno Okl cepbesHbIn yiuept HesaBMCUMOMY XapakTepy obsasatenscTea. [anee
6biN0 yKa3aHo, uTo, Kak oTMeyana Pabouan rpynna Ha cBoei AsanuaToin ceceur (cM. A/CN.9/388, nyHKT 39), ogHa U3 rnaeHbIX
Leneit NpoekTa KOHBEHUMK 3aKMiouaeTcA 8 obecrieveHn eamHoobpaana 1 cornacoBaHWA HOPM MpaBa, Kacaiolumxcs obMara n
3noynoTpebnenuna, ¥ UTo BKAIOUYEHNE NOMOXEHNI 0 BpeMeHHbIX cypebHbIX Mepax npeacTaenaeT coboi BaxHbi 3nemMeHT yeunmia no
DOCTVXEHUIO 3TOW Lienu. UTo kacaeTcA ycnoeuA "6onbLLIoH BEPOATHOCTH', TO, Kak 6bi1o 3aABNEHO, 3TO YCNOBUE ABAETCA Pa3yMHbIM
¥ BOMXHO cOBNIORATLCA NPU BLIHECEHUM PELEHNA O NMPUHATUM BPEMEHHBIX Mep, MOCKONbKY, ecrv 6bl 3TO ycnosne H6IN0 CIMLLIKOM
XECTKUM, Torfa cyf dhakTMuecku BbIHOCUN Bbl OKOHUATENbHOE PeLLeHUE MO Takoro pofa BONpocaM.

38. [Mocne obcyxaerns BonbLLMHCTBO uneHos Pabouein rpynnsl BbICKa3anuceh 3a coxpaHenune crateu 21. 3atem Pabouan rpynna
paccmoTpena Bonpoc O ToM, Kakum obpasom bonee 4eTko, ueM TpebosaHme "GonbLLIoin BepoATHOCTH", OnpeAentTe yCnoB1e NPUHATUA
pelleHnA 0 BPeMeHHbIX Mepax, C Tem uToObl CHATL BhICKa3aHHoe 3aMevaHue. OpHO U3 NPeanoXeHuit 3aKniouanocs B TOM, UTo B
cTathe 21 He cneQyeT CCbiaTbCA Ha Kakoe-nMbo YCNnoBME Kak TakoBOE W UTO BOMPOC O BbIHECEHWN PELLEHUA OTHOCUTENbHO
06CTOATENLCTE, B OTHOLLEHUN KOTOPbIX TPEGYEeTCA NPUHATUE BPEMEHHbIX Mep, OCTaBUTb HA YCMOTPeHUE BHYTPUroCyAapCTBeHHOro
npasa. Qpyroe npegnoxeHue NpegycMaTpUBano NPUMEHEHWE HOPMbI, COTNACHO KOTOPOW PeLlIeHe O NPUHATUM BPEMeHHbIX Mep
DOMXHO BLIHOCUTLCA TOMBKO HA OCHOBE [OKa3aTenseTs prima facie B OTHOLLEHWM BbIOBUXERNA HeoBocHOBaHHOro TpeboBaHuA.
OpHaKo 3T1 NPeLNOXeHVA He Moy NoLaAepXKY. B noaaepXKy CoXpaHeHna yenosua "6onbLuoi Bep0ﬂTHO(3TM" 6bIno ykazaro,
YTO BAXHO YOTPEONATL TEPMUHbL, KOTOPbIE HE UMEIOT OIHO3HAUHOTO COREPXaHNA B KaKOW-NMMBO KOHKPETHOM I0pUCOMKLAM U
NPasoBoN cUCTEMe, HO KOTopbIe ACHO YKaabiBanu Obl Cyfibe Ha TO, UTO PELLIEHNE 0 NPUHATM BPEMEHHbIX MEP He JOMKHO BbIHOCUTLCA
C NerkocTbIo.

39, Ewle ofiHO NpennoxeHue, Kacaioleeca OCHOBbI, Ha KOTOPON Cyn MOF Obl BbIHECTN peLleHre O NPUHATAN BpeMeHHbIX Mep 1
KoTopan 6bina COUTEeHa B LIENOM NpUEMNEeMOl, 3aKmouyanock B TOM, YTo B cTaTee 21 Heobxopumo ycTaHosuTs Tpebosarus
OTHOCUTENBHO TOro, UTOBLI [OKA3aTeNbCTBA, BedyLLMe K MPUHATUIO TAKOTO PeLleHuns, bbin cepbesHbiMA U JOCTOBEpHbIMA. Bbinn
BHECEHb! Pa3fnuHble NPennoXeHns o TOM, KakuM 0BpasomM KOHKpPeTHO OBycnoBnTb XapakTep Takux AoKasatenscts. OpHo u3
fPeANoXeHUA 3aKMNDUANOCh B TOM, UToBbl MPeayCMOTPETh, UTO Tak1e AoKasaTenbeTea AONXHb BbiTh "ABHLIMUA 1 oueBUOHbIMU".
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OpHako NpoTMB 3TOro BbiN BLICKA3aHb! BO3PAXEHUA Ha TOM OCHOBAHINM, YTO 3TV CNIOBa UCMONbL3YIOTCAB CTaThe 17 BUHOM KOHTEKCTE.
Apyroe ripepnoxerne 3aknio4anoch B Tom, YToBb! NPeRYCMOTPETb, UTO CYf AOMKEH BbIHOCHTD peLeHne o NPUHATUN BPEMEHHBIX
Mep TOMBKO Ha OCHOBE "BeCKUX" AOKa3aTenbCTB. IMpoTuB 3TOro Bbiin TakKe BbICKa3aHs! BO3PAXEHUA Ha OCHOBAHMN TOro, YTO CrI0BO
"BECKME" MOXET TONKOBATLCA KaK 03HaualoLLee NPELCTABNIGHAS SOKYMEHTaNbHbIX A0Ka3aTenbeTs, a Takoe NoHuMaHe 6bino Bbi
CMLLIKOM orpaHnunTentHuIM. Mocne obeyxgerna Pabouan rpynna peLumna, Uto MoXHO 6bino 6bl MCTIOML30BATL NpUMEpPHO Takyio
¢hpasy "HenocpesCTBeHHO IMEIOLLMECA BECKME AOKA3ATENbCTBA", MOCKONEKY OHA YKA3LIBAET, YTO [OKA3ATENbCTEA HE TOMLKO DOMXHbY

6biTb M NpepnaraTbeA, HO M [ONXHL! GbiTL Beckumit. Pabouas rpynna nopyuuna pefjakUMOHHOW rpynne AopaboTaTs CornacoBaHHylo
copmMynupoBky.

40. Yto KacaeTca cnos, B3ATLIX B KBAOPATHbIE CKOBKM “[unv npeprmceiBalowmin 3abnokmposaTh CpedcTsa rapaHTa/aMmmMTeHTa nnm
Gerecumapa)’, To BbiM0 NPEANOXEHO 3aMEHUTL MX CrioBaMu “nNpeanucsisaloLLmii 3a6noknposath cpecTBa rapanTa’, ¢ Tem Ytobbl
YTOUHUTb, YTO [aHHbIe CNoBa OTHOCATCA He K MIoBbiM CpencTBaM, KOTopbie MOTYT NPUHaNeXaTh rapaHTy/3MUTeHTY, a TOMbKO K TeM
CpeACTBaM, KOTOpbiEe COOTBETCTBYIOT CymMMe obA3aTenscTea. JTo NpefinoxXeHne B6biNo NepeaaHo Ha paccmoTpeHve pegakLMOoHHON
Tpynrisl.  Kpome Toro, 6bin MOAHAT BOMPOC O TOM, [OMXEH N1 ¢y NPUHUMATL BO BHUMAaHKE MO CBOEH UHULIMATUEE NHTEPECh!
6eredurumapa, ecnu, Hanpumep, rapaHT/aMATEHT He BO3paxaeT NpoTMB BPEeMEHHbLIX Mep.

41.  BbiNo TaKXe BbICKA3aHO MHEHVE 0 TOM, UTO 3aKMIOUMTENbHAA YaCTL TEKCTa MyHKTa 1, Kacatowlanca “cHanaHcupoBaHHOro yueTa
VHTEPEeCOs", CO3AAET 3HauNTeNbHbIE NPEMMYLLIECTBA [ANA NPUHUMNANA/3ARBUTENA, MOCKONLKY B HEM HE YNIOMUHAETCA O TOM, UTO
CneqyeT Takxe yunTbiBaTb yLep6, kotopslis GeHedmuumap, Mo BCel BEPOATHOCTH, fIOHECET BCNEACTBIE Bblgaum npefiBapUTeNLHOro
Npukasa. OpHako PaGouan rpyrina pewwmna COXpaH1TL 3Ty thOPMyNVPOBKY B HEUSMEHHOM BILIE, TOCKOMbKY, MO €€ MHEHMIO, OHa,
HapAny C NonoXeHueM B NyHKTe 3, No3sonAeT B HAANEXALLEA Mepe yunThIBaTL U UHTepech! GeHeduLmapa.

MyHkT 3

42. PaBouas rpynnaotMeTMna, YTo 6CHOBHOW HOBBIA 3NEMEHT MyHKTa 3 CBA3AH C 3aMEHON TepmuHa “obecrieuenue” TepMUHOM "Brug
obecreuenna”, ¢ Tem utobbl M3Bexatb y3KOro, CyryBo TEXHUUECKOTO TONKOBAHNA AAHHOTO MONOXEHUA. Bbino NMOQUYEPKHYTO, YTO
LenknyHKTa 3 3aKnioyaeTcA B TOM, YToBbI NPeSOCTABATL CY Y BOMOXHOCTV NPUHMMATL TAKUE MEpPb!, KAKUE OH COUTET HEOBXOAMMbIM
ANA 3aLLNTLI MHTEPeCcoB CTOPOH. Bbino npeanoxeHo B 6osiee obLLMX BbIPaXEHUAX YKa3aTh, UTO BuIHECEHME PELUEHUA O 3anpeTe
MOXET YBA3LIBATLCA C MOGLIMA YCNOBUAMY, KOTOPbIe BynyT HEOGXOAUMBIMA AN 3ALLMTHI MHTEPECOB CTOPOH, BMECTO YKa3aHuA Ha
CpeACTBa, C NOMOLLBIO KOTOPLIX 3T0 MOXeT ObiTh cienaHo. B kauecTse Bo3paxeHns Bbino 0TMEUEHO, YTO TAKOE MOAOKEHNE MOXET
HOCUTE CrMLLKOM OBLWMA XapakTep, OCTABNAA CAMLLKOM MHOTO BOMPOCOB HA YCMOTPEHME CTOPOH W YBENMUMBAA PUCK
anoyrnotpebnermit. Kpome T0ro, 660 NoAUEPKHYTO, UTO MYHKT 3 KOHKPETHO He MPUaBaH 3aLLMLLATL UHTEPEeCH! 6eHedmumapa, a
MbICNUTCA KaK QUCKPEeLMOHHaA Mepa, KoTopan NO3BOSMT CYALAM MPUMEHATL MEpb!, OrPaH1UMBAIOLLNE BOZMOXHOCTS NPEbABNEHUA
HeobocHoBaHHbX Mckos. Tocne obcyxaeHua Pabouas rpyrna pewmna coxpaHUTb NyHKT 3 6e3 uaMeHeHMi,

[yHKT 4

43. bBbino BbICKa3aHO MPEANONOXeHUe, UTO MYHKT 4 ABNAETCA CAIMLLKOM OrPaHUUUTENbHBIM MO CBOEMY XapaKTepy, MOCKObKY B
ofipefienetHbix 06CToATENLCTBAX CY[ MOXET TOXenaTh BLHECTU pelueHue O 3anpeTe Ha Kakoi-nubo WHOIM OCHOBE, YeM
HE0B0CHOBAHHOCTL TPeBOoBAHNA UM CTIONL30BaHKe 06A3aTeNLCTBA BNPOTMBONPABHLIX LieAX. OAHaKO B 0TBET BbiNG MOAYEPKHYTO,
UTO 3TW OrpaHMUEHNA KACAIOTCA TONMLKO TaKUX 3anpeToB, KOTOPbIe YCTAHABNMBAIOTCA B COOTBETCTBIAN € MYHKTOM 1 cTaTtem 21, n uto
TaKoro poAa 3anpeTh! BOMXHL BbiTb orparnyeHsl noaobHbLIM 0bpasoM. B pesynbTate Pabovan rpynna peLumna coxpanuTs NyHKT 4
6e3 nameHeHUA.

TABA VI. IOPUCOVMKUMA

Cratba 24. Bbibop cyga umm apburpaxa

44. B cooTBeTCcTBAM C pelueHnem Pabouein rpynmbl, NPUHATLIM Ha ee ABapLaTon ceccun (cM. A/CN.9/388, nyHkT 84), 1 nocne
KOHCYNbTauMit, KoTopble Obinu NpoBedeHLl MexAy cexpetapuatoMm Komucoun U cexkpetapuatoM aarckoi KoHdepeHuuu fo
MexXayHapoaHOMy YacTHoMy npasy, Paboueit rpynne 6uin NpepcTaBneH Ha paccMoTpeHe HOBbIN BapuaHT rnasbl VI B JononHeHne
K TOMYy BapuamMTy, KoTopbin Obin paccMoTpeH Ha ee peapuaton ceccm (A/CN.O/WG.II/WP.76/Add.1). B cootBeTcTBuM ¢
npepAbiayLwM BapnaHToM Belbop v onpegeneH1e IPUCOMKLMM He HOCAT UCKIOUTeNbHOro XapakTepa. CornacHo HOBOMy BapuaHTy
onpeaeneHne IOPUCAMKUMN CTOPOHAMM Ha OCHOBaHWWA CTaTbl 24 HOCUT UCKMOUATENbHLIA XapaKTep, TOrAa Kak onpepenexne
IopUCOVKUMM Cyfia B COOTBETCTBMM CO CTaTbed 25 No CyWecTBy COXpaHAET HeuCKmounTensHbi xapaktep. C uUenblo CHATbL
3ameyaHne, KoTopoe 6bIN0 BLICKA3aHO BOTHOLLIEHUW MPUEAAHNAVCKNIOUTENbHOrO XapaKTepa onpeaeneHmnio I0pUCanKLIMM CTopoHammn
Mpn OTCYTCTBUM CTPYKTYPb! MPU3HAHUA U MPUBEAEHUA B UCMONHEHWe peLleHna, B nognyHKT (d) ctateun 24 6uc buino BKIOUEHO
flonoxXeHre, urpalolLee pons “NpefoxpaHMTensHoro KnanaHa'. 370 MonoXeHe No3BoMT CyAy, MHOMY, Yem cyfl, BbiOpaHHbi
CTOpOHaMH, OCYLLIECTBAATL IOPUCOMKUMIO, eCiM pellieHve BbibpaHHoro cyda He MOXeT ObiTh MpU3HAHO MMM MpUHYOUTeNnbHO
nenontero. CTaTtba 24 BUC TakxXe ycTaHaBMMBaeT pAg [OMONHUTENbHBLIX M3BATUNA U3 UCKMIOUMTEALHOTO XapakTepa eeibopa cyna
CTOpOHaMV.

45. Ha ocHoBe NpeacTaBneHHsIx e TekcTos Pabouan rpynna BozobHoBUNA pacCcMOTPEHUE BOMPOCA O TOM, CrieflyeT Nu BKMIoUaTh
rnapy VI B TEKCT NpoOeKTa KoHBeHLM. Kak u patee, B 3TON CBA3M GbiNi BbIPAXEHb! COMHEHUA U HEYBEPEHHOCTb. B pasnnuHbix
BLICTYNNEHMAX Ha 3acefaHuax [pynnbl yKasbiBanoch TOM, YTO rfasa, KacaioLLanAcH IOPUCOVKUMM, He ABMAGTCA HeobxoanMmon 1
BLIXOOWT 32 Mpepenbl OCHOBHOW Cchepbi MPUMEHEHUA KOHBEHLMM. YMOMMHANoch ¥ TO OBCTOATENbCTBO, YTO CYLUECTBYOT
PErvoHansHbIE KOHBEHLIN O OPUCANKLIAN, & TAKKE MPU3HAHAM 1 NPUBEAEHIAN B UCTIONHEHUE PeLUEHNN, B YACTHOCTH bptoccenbckas
1 FlyraHcKan KOHBEHLMM O I0PUCOMKUMA U NPUBEAESHUM B UCTIONHEHME CyAebHbIX peLUeHni No rpaxiaHcKiM v TOProBbIM fenam, a
TaKXe MeXamepuKaHcKas KOHBEeHUMA Mo 3Tomy Bonpocy. bbino Takxe nopguepkHyTo, uto laarckasa koHdepeHums no
MeXAyHapoOHOMY YAaCTHOMY Mpasy 3aHuMaeTcsa pa3paboTKon TekcTa rnobanbHoi KoHBeHLMK. Etlle 0QHO BO3paxeHne B NpoekT




84 ExaomKommemwOGwnmmmanpawmwmmmnﬁmm%rmmxxw

KOHBEHLM NPOTUB BKMIOYEHWA MONOXEHUN, KaCaIOLLIMXCA I0PUCOMKLIAKN, NO KpaitHeit Mepe B TOM BUfe, B KaKOM OHI NpencTaBneHb
B NMPOEKTe, 3aKnoYanoch B TOM, UTO OHW ABRAIOTCA HEMONHLIMA. B 3Ton CBA3K, B 4ACTHOCTH, Obino yKasaHo Ha OTCyTCTBUEe HOPM,
Kacalowwxca npusHaHua v rnpueefieHnsa B UCMONHEHNe pelleHUiA, KoTopble, Kak 6bino OTMeueHo, NPenCcTaBnAInT cobon BaXHbIl
DBYE&ONHBIA 3NeMEHT U KoTopbie HomxHbl ObiTh BobaBneHsl K MONOXeHAM o lopuconKummn,

46. [anee 6bin0 BbicKa3aHo NpefronoxeHue, YTo Moaenbio Gofee NONHOE COBOKYMHOCTU MOMOXEHU Morna bl NOCAYXMUTh
KOHBEHUNA 0 FPaX/AAHCKON OTBETCTBEHHOCTU 3a YLLEPH, MPUUMHEHHBIN B pesynbTate OCYLLLECTBEHUA OMNacHOM [NA OKPYXaloLL e
cpeael geATenbHocTU (MyraHo, 21 nioHa 1993 roga). MomuMo NonoxeHuii o IOPUCANKLAW B 3TON KOHBEHLIMN COAePXAaTCA NOMOXEHUA
HE TOMbKO O MpU3HAHMM W NPUBELiEHMV B UCTIONHEHNe PeLLIBHWIA, HO U RO pRAY ApYruX BONPOCOB, Hanpumep, No Bonpocy o
Hanpaenex OTBETUMKY yBEOMNEHWA O MpuMeHeHn cypebHeix Mep. [lanee 6bin0 BbickasaHo noxenanne, 4tobul NOMUMO
3anonHeHnA Npobenos NPoAONKXUTLPACCMOTPEHUE CORepXanua HEKOTOPLIX NONOXeHUNpoeKTarnass! VI, Hanpumep, cogepxaxie
nyHKTa (e} cTaTen 24 6uc. Bbin 3a8aH BONPOC 0 TOM, NpeanonaraeT in cofiepXatLiancA 8 3TOM MOANYHKTe CCbiNKa Ha cAy4ai, Koraa
BbIGPAHHBIA Cy[ OTKa3bIBAET B OCYLL@CTBASHU IOPUCOMKLMN, cyLuecTsoBaHne Hopmbl forum nonconveniens. Bbino BbicKasaHo
MHEHUE O TOM, YTO, NPeXAe YeM NPUCTYMUTL K PaCCMOTPEHUIO PA3NNUHBIX 3aMeUaHMii, KOTopble BbifM BbICKa3aHb! No FMase VI, Ha

UTO MOXET YTV MHOTO BpemeHn, PaBouan rpynna BonkHa ¢ yUeToM orpaHMueHHOCTY OCTaBLLErocs BPeMeHW cHavana NpoaonXuTs
PaccMoTpeHMe MaTepuanbHbIX MONOXEHUA NPoeKTa KOHBEHUMM,

47. B noppepxky coxpaHeHua raesl V1 65in0 3aABNEHO, UTO 3Ta MNaga, XOTA 1 ABMASTCA HEeronHoN, CoAEPXUT HOPMBI, KOTOPble
B Liernom ABNAIOTCA 30PaBbIMM W HE MOTYT MPUUMHNTL Kakoro-nbo spefia v KOTOpPbIe TakXe Bbin bl MONE3HLIMIA C NPAKTUYECKON
TOUKN 3pEHUA. BbINO TKXE OTMEUEHO, YTO CYLLIECTBOBAH/E MEXaHU3MOB MHOTOCTOPOHHEN I0PUCNKLIAN, NpU3HaHUA U NPUBEOeHAS
BUCTIONHEHUE PeLUIEHNIA, KOTOpbIE - B TOMMEPE, B KaKO OHU NeVICTBYIOT - UMEIOT PErOHANbHYIO OCHOBY, He [OMMKHO npenATcTBOBATL
BKMIOYEHWIO rnaBbl VI B TeKCT MpoekTa KoHBseHLyM. B nonb3y paccMoTpeHus 8 MpoexTe KOHBEHLMM Npobnemb IOPUCANKLMM U
CBA3AHHBIX C 3TUM BOMPOCOB Gbin NpUBefieH eLle OfuH apryMeHT, 3aKMIoUaIoLWMACA B TOM, YTO 3TOT BOMPOC MPUMEHNTENBHO K
HE3ABUCUMBIM TapaHTUAM 1 pEe3epBHbIM aKkpeauTMBaM, BriONHe MOXeT GbiTb PAacCMOTPEH B OBHOM [OKyMeHTe Hapaay ¢
MaTepuanbHbIMU HopMamu, 1 4To 3Ty paboTy uenecoobpasHo 6bINC Bbi NPOBOANTL B KOHTEKCTE PaspaBoTKL cammx maTepvansHbIx
HOpM. B KauecTse BO3MOXHOrO CPeIHero Myt MeX.ly NOAXOFOM, KOTOPbI NPUMEHACTCA B HbIHELLHEM BapuaHTe TeKCTa npoekra
KOHBEHLMW, U MOAXOA0M, NPeayCMaTPUBAIOLLIMM BKNIOUEHWE B Hee Bonee NomnHoit COBOKYNHOCTU NONOXEHNIA, Kak 3To Npeanaranocs
BbiLUe, BbIN0 BHECEHO NPEMINOXEHUE O BKIAIOYEHUN OTHOCUTENLHO NPOCTOrO MOMOXEHAH, KOTOpOe, He 3aTparvBas CyLiecTBylome
npoueccyantHble HOPMbl, KOTOPsle KacaloTCA IOPUCOMKLAM W KOTOphie [LefCTBYIOT B [OrOBapUBAIOLMXCA rocynapcTeax,
ycTaHaenueano 6kl 4nA UCTUA NPago [OCTYNa K CyAy 1 NpusHasano 6ui ceoboay Aorosopa B OTHOLLIGHMM BbIGOpa IOPUCANKLIN.

48. C yuetoM cocTossluerocA ofMeHa MHeHuamMM PaBouan rpynina npuHaAna pelueHne OTROXWUTL AanbHeLIee paccMoTpeHue
BOMPOCa O TOM, cnepyeT N CoXpaHuTb cTaThio Vi, a Takke BOrpoca 0 ee BO3MOXHOM COLEPXaHu B Ciy4ae ee COXpaHeHus 1
BEPHYTLCA K 3TOMY Nocfie AanbHEMLLIEro paccMOTPEHUA MATEPUaITBHBLIX HOPM NPOEKTa KOHBEHLIM.

IMABA VII. KOANW3Ma HOPM MPABA

Cratea 26, Bbibop npumeHUMOro npasa

49. Tpunetynue K paccMoTpeHuio cTaTek 26, Pabouas rpynna cHauana paccMoTpena Bonpoc o ToM, cnegyeT N1 BKMIOUATH B NPOEKT
KOHBEHLMU NMONOXEHUA, KACAOLLMECA KOMM3MM HOPM Npaea. B NoA#epXKy MHeHUA MPOTMB BKMOYEHNA TaKUX MONOXEHN B NPOeKT
KOHBEHLM BbINo yKasaHo, UTo NOAE3HOCTb ITUX NONOXeHU ByOeT orpaHNueHHON, ecn oHM He By1yT COCTaBAATL YaCTb MONHOTO
pexvma NofioxeHnin, kacalwmxca epibopa Mpasa. B oTeeT 6biN0 3aABAEHO, YTO BKMIOYEHUE TAKMUX HOPM B NMPOEKT KOHBEHLWM
YBEUUAT HAAeXHOCTb U NoMNe3HOCTL JaHHOTo AOKYMEHTa NYTeM NpuaHaria ceo60oas! CTOPOH MK BbiBOpe HOPM NPasa 1 CyXeHWA
cchepbl [NA BOZMOXHOTO BO3HWKHOBEHMA CrIOPOB NPK PeLLEHM Borpoca O MpuMeHuMom npase. Mocne oboyXmeHna GonbLIMHCTBEO
uneros Paboueit rpynnbl MPULLINK K MHEHWIO, UTO MPOEKT KOHBEHLMM BOMXeH CoAepXaTh MONoXeH!s 0 NPUMEHAMOM rpase.

50. bBbito 3ameueHo, YTO NOAXOM, UCNONb3YeMbId ANA onpeneneHna chepbl MPUMEeHeHNA MNonoxeHna o epibope npasa (‘npasa,
obs3aTensCTea U Bo3paxeHua, CBA3aHHbIE ¢ 0OA3aTENLCTBOM") MOXET ¥ He [OCTATOUHO LMPOK BNA TOro, Ytobbl OXBATLIBATHL BCE
BOTPOCHI, KACAIOLLMECA JOKYMEHTA, B OTHOLLIEHUA KOTOPOro MOTYT BO3HWKATL CTopbl. BbiNo Bbicka3aHo NpeanonoxeHve o ToM, YTo
OH, HanpuMep, mor Obl 1 He 3aTparusaTh BOMpOC 06 yCTaHOBNEHWWM 06A3aTenbCTea M OpyrMe BOMpoOCh!, KOTOpbie LOMXKHbI
0OXBaTLIBATLCA MONOXEHVAMM O BbIOOPE NpaBea, U YTO 3TOT BbIBOK MOXET 6biTh NogKpereH TeMm o&TonTganTBOM, yro rnaea 1V
osarnasnera "Npaga, obAsaTenscTBa U Bo3paxeHna". beina NnpegnoxeHa anbTepHaTBa, COrnacHo KOTOPOit B KauecTse np?umera
BbIbOpa NOM0XeHNA NPUMEHMOTO MPaBa BbICTYNaNM 6bl "83aMMOCTHOLLIEHNA MEXAY l‘apaHTOM/3MVITeHTOMVM 6eHedmupmapom”. boino
OTMEUEHO, YTO ITOT NOAXOA MPUMEHABTCA B APYTVIX MEXAYHAPOAHLIX KOHBEHUMAX, HanpuMep B Pumckoin koHeeHUun 1980 roga o
npase, MPUMEHNMOM K JOroBopHbIM 0b6a3atenscteam. OpHaKo Obino NOJYepKHYTO, UTO [aHHbLIN MOAX0M, XOTA, BO3MOXHO, U ABNAETCA
npuemnemMbiM B TOM Criyyae, ecriv 06A3aTenbCTBO TONKYETCA C JOrOBOPHOW TOYKYU 3pEHUA, BO3MOXHO, Bbin 66! HellenecoobpaszHbim
B TOM ciyuae, ecnv 0bA3aTenLCTBO He ByHeT CUMTaThbCA JOTOBOPHBIM NO CBOEMY XapakTepy. Eblﬂ? OTMeueHo, UTo ynoTpebnerne
TaKoro TepMuHa AnA KBanMuKaLmu gaHHoro obasarenscTea 6bino oTeeprHyTo Paboveir rpynnoi Ha oaHoMn 13 ee npeAbInyLwnx
ceccuin. [Janee 6bino 3assneHo, YTo ¢hopMynupoBka "npaea, 0ba3aTenscTea U BO3paxeHna" ABNAETCA AOCTaTOUHO LUMPOKOWA ANA
oxBarta NopAZKa YCTaHOBMeHUA o6A3aTenseTea. Opyroe npeanoxexHue NpegycMaTpuBano BKmioveHne obLLein Cobinku Ha To, uTo
obAszaTenscTEO perymmpyetca BbibpaHHbiM ripasoM. Pabouas rpynna nepegana 3ToT BOMPOC Ha paccMoTpeHue pepakuMoHHON
rpynnb!.

51. [ocne o6cyxaerna Pabouas rpynna pewmna, Yto CofepxaHne cTatby 26 B L{eNOM ABNAETCA MPUEMNEMbIM.
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Cratha 27. Onpefenerye NPUMEHUMOTo rpasa

52. bl BLICKA3AHO MHEHWE O TOM, UTO B CTaThe 27 BMECTO CCbiKM Ha KOMMepueckue NPennpUATUA rapaMTa/sMUTeHTa
HeoBXoaMMO CCbINaTLCA Ha APYTOe MECTO, UCTIONb3YS NPV STOM OMPeASneHHYIO rMBKyI0 topmyny. Bnoppepxky mbkoro nogxona
ykasblBanoch Ha CNOXHOCTb MPUMEHeHMA MPOCTOr0 Mpasuna O "KOMMEPUECKUX MPeAnpUATUAX® B KOHTEKCTe Bbiaum
Rematepuani3oBaHHbiX [OKYMeHTos".  [InA pelueHuA 3Toit Mpofnembl Mpeanaranoch CCLINATHCA HA MPUMEHVMOE K
COOTBETCTBYIOLEN CHenKe rpaso, KOTOpoe ABMAETCA NPeAMEeTOM Chopa No AaHHOMy oBA3aTensCTBy U C KOTOPbIM [aHHOE
06R3aTeNbCTBO Hanbonee TecHo CBA3aHO. TeM He MeHee Takoil MoAXof He NoAyuMn [OCTATOMHOM nogpepxkn. Opyroe
MPEANOXEeHNe COCTOAND B TOM, YTOBLI COBMECTUTE MMEKOCTL YMOMAHYTOrO MOAXOAA € OBLMMM yKasaHUAMA cynam obpatuats
BHMMAHE Ha MECTO Bbigaun. B COOTBETCTBUM C 3TUM MPEANOXEHNeM TEKCT AaHHOM CTATI AOMXEH FNACUTL NPUMEPHO CrieayioLuee:
"8 OTCYTCTBUE BLIGOPA NPasa B COOTBETCTBUM CO CTaTbeN 26 ... 06A3ATENLCTBO PErynMpyeTCA NPaBOM rocynapcTea, C KOTOPbIM OHO
HanBofnee TeCHO CBA3AHO W KOTOPbIM 06LIYHO ABAAETCA MECTO ero Buipaun’. Tem He MeHee NpeobnafaloLlee MHEHNe COCTORANO B
TOM, 4TO, XOTA MpeAnaraembie NOAXoAb! NO3BOMNM Bbl OTPAIUTL OMPeAeneHHble NOAXOAbL, MCTIONb30BAHHBIE B PErYOHANbHbIX
KOHBEHLIMAX 110 3TOMY BOMPOCY, Liefib CTaTbit 27 3aKMoUaeTcA B TOM, UToBkI ChopMynipoBaTh Gonee KOHKPETHOE 1 onpeaeneHHoe

MPaBuNo B KOHTEKCT HE3ABMCMMBIX rapaHTUit U Pe3epBHbIX aKKPEEMTUBOS 1 YTO B Hel HEOBXOMMMO CCLINATLCA Ha KOMMEpUeckie
NPeAnpUATUA rapaHTa/aMuTeHTa.

53. B 70 xe Bpema anA obecneuernn GonbLueil YETKOCT [aHHOMO NPaBna, B YaCTHOCTW, B OTHOLLEHU Tex crlyyaes, Koraa
obA3aTenbCTBa BbIRAIOTCA OTAGNEHUAMY 6arKoB, Pabouas rpynna pewnna BroUMTs Gonee YSTKYIO CCbINKY Ha NPaso rocygapcrsa,
B KOTOPOM Pacronoxetbl KoMmepueckve NpeanpuATUA rapaHTa/aMuTeHTa, B KOTOPbIX AaHHOe 0BA3aTeNbCTBO GbIN0 BbINAHO.

54. Pabouas rpynna nopTeepanna, UTO CTaTbA 27 MPUMEHASTCH B OTHOLUEHWA KOHTPrapaHTil, NOATBEPXOEHWA M APYIMX
06A3aTeNLCTE, NOANAKAIOLIMX MOA AENCTENE NPOSKTa KOHBEHLIM, [aXe HECMOTPA Ha TO, UTO OHW KOHKPETHO He YrOMUHAIOTCA B
TeKcTe. 370 BLENOM COOTBETCTBYET TOMMCXOHON NPENOChIIKe, KOTOPAA NPUMEHAETCA B NPOEKTE KOHBEHLIMY B OTHOLLIEHVN Cheps!
ee npumeHeHnA. OTMeuanock, Yto ecnu ByfeT couTeHo xenatenbHbiM Gonee KOHKPETHO YKasaTb Ha OXBAT KOHTprapaHTuil v
noaTeepXAeHUit, To 310 LenecoobpasHel BypeT caenats B 06LLUEM NoNoxeHun B cratee 3.

MABA {. C®EPA NPUMEHEHWA

Cratba 1. Cdepa npumeHeHWa
Mynkr 1

55. bBeina noctaBneHa nog, BOMPOC HEOOXOAMMOCTL CChINATLCA B NYHKTE 1 Ha HOPMbI MEXAYHAPOAHOrO YACTHOMO NPAaBa Kak Ha
HE3ABMCUMYIO OCHOBY [NA MPUMEHEeHWA NPOoeKTa KOHBEHLMM, KOTOPaA SBNAETCA anbTepHaTUBHOW Bbigaue o6A3aTefbcTsa B
Kakom-inbo U3 [oroBapuBAIOLLMXCA roCyAapcTB. Bbiio BLICKA3aHO MHEHUE O TOM, UTO 3Hauexue Takoro ronoxewus bynert
OrpaHMuMBaTLCA TEMW CryYaAMW, KOrfda CTOPOHbI BbIBpany nNpaso, NOCKOMLKY, eCu OHW He caenany 3Toro, Toraa NpuMeHAeTcA
cTaTtha 27 v NpuMeHUMbIM NpaBom ByaeT NPaso MecTa sbigaun obssaTtenscTea. Kpome Toro, 6bin0 yKasaHo, UTo BKAKUEHNE 3TUX
MONOXEHUIA CO3MAcT TaKylo CUCTEMy, KOTOpaa By[eT OueHb CMOXHOM, B YACTHOCTW, B TEX CyuasX, KOrfa CTOPOHbI peluaioT
NPUMEHATH MPaBo [0roBapMBAIOLLIErOCA roCyAapCTBa, 0fHAKO 06A3aTenbCTBO BbiNo BLIGAHO B KAKOM-NMG0 HeROroBapUBAIOLLEMCA
rocypapcTee. B TakoM cnydae CTOPOHbI JOMXKHb! BygyT TOUHO yKa3aTs BoiGpaHHoe MM Npago [oroBapuBaIOLLIErocA rocy 1apeTea,
€Chn OHY HEe XenaloT NPUMEeHATbL NPOEeKT KoHBeHUM. OpHAKO NpeanoXeHue UCKMOUUTL CChINKY Ha HOPMbI MEXAYHapoOHoro
YaCTHOTO APasa He NOYUMAO NOOAEPXKY. B 310l cBA3N GbINO OTMEUEHO, UTO MPOEKT KOHBEHLMWN OTPaXaeT TOT NOAXOM, KOTOPbIA
vcnons3osanca B KoxseHummn Oprarusaumy O6beauHeHHbX Haumii 0 [oroBopax MexmayHapogHoN Kynav-Npogaxu ToBapos..

56. PabouanrpynnanofATeepanna, uto NPUMeHNMOCTL MPOeKTa KOHBEHLMI HA OCHOBE MeCTa Beidauy 06A3aTensCcTea B KakoM-ibo
[OroBapuBaioLLIEMCA FOCY[apCTBe M MPUMEHUMOCTb MPOEKTa KOHBEHUMW Ha OCHOBE HOPM MEXAYHapogHOro 4acTHoro npasa
NpencTaenaAinT coboin He OBOMHOW KpUTEPWA, @ NBa Pa3nUuHbIX KpUTepuA. bBbiNo BbicKasaHo NMPeanonoxexHe O ToM, YTo 3TO
NOFIOXEHNE MOXHO BbIN0 Bbl YTOUHUTL NyTeM pasfaeneHns DaHHbBIX ABYX CCbINOK CNoBaMy "Korga 310 He Tak, ecnu”, BKNoYeHHbIMA
mMexgy crosamv ‘wnn' v "HopMbl', ¢ Tem uTobbl B AaHHOM NyHKTe roBopunock cnefyiouwlee: .. €CiM OHO BbligaHo B
L0roBapuBAIOLLEMCA rOCYjapCTBe WKW, KOrAa 3TO He TaK, eCriM HOPMbI MeXJYHapoaHOro YacTHOro npasa npefycMartpueaioT
npUMeHeH1e NpaBa JoroBaprBaloLLLeroca rocyfapctea...". Pabovas rpynna nepefiana 310 Npeanoxexue 8 peAakUyoHHYIo rpyriny.

57. Bbin 3apaH BONPOC O TOM, NO Kakov NpUYMHe CTOpoHaM cnefyeT NPefocTaBnATL MPaBo UCKAIOUATh MPUMEHEeHNe KOHBEHLIMK,
KOTOpaA B clyyae ee patudbuKaLm cTaHeT Npasom A0rosapuBalowleroca rocyaapctea. bbino ykasado, UTo 3TOT BOMPOC eLle
BonbLLUe OCNOXHASTCA MPUCYTCTBMEM NYHKTa 3, KOTOPbLIN NpeycMaTpueaeT npumeHermne rnas V, Viu Vil naxe B Tex cnyyasx, korpa
KOHBEHUMA He ABNAETCA MPUMEHUMON B COOTBETCTEMM C MOMOXEHWeM MyHKTa 1, KacalolyMCA cdepbl ee NpumeHeHna.  bbino
OTMEUEHO, YTO B pesynbTaTe 3TOr0 MOXET TakXe CO3LATLCA BrieuaTneHne, UTo BCe fpyrie MonoxeHuA NpoeKTa KOHBEHLIN He
ABNAIOTCA 0bA3aTeNbHbIMK, & 3TOT Bonpoc Pabouen rpynne elle NpeacTonT PaccMoTpeTb B X0[e MocTaTeMHoro pacecmoTpeHuA
npoekTa KoHBeHLyM. CBA3aHHOe C 3TUM MPearioXeHne B OTHOLLIEHM NPaga CTOPOH UCKMIOYATH NPUMEHEeHNe KOHBEHLIAM 3aKMo4anoch
B TOM, 4TO B NyHKTE 1 CRefyeT yKasaTh, 4TO CTOPOHb! MOTYT UCKIOUaTL NPUMEHEHUE MPoeKTa KOHBEHLMM “nbo uacTuHo, nmbo
NONHOCTHIO” BMECTO NPOCTOI CObIKM Ha BLIGOP, 32KMOUAILLMACA NMMBO B MPUMEHEHMM KOHBEHLMM, nMbO B UCKNIOUeHUH ee
NPUMEHEHNA B LIENOM.

58. B OTBET Ha 3TO COMHEHWE BbiNo MOMUEPKHYTO, UTO C 3TUM CBA3aHbl [BA PasHbiX BOMPOCA: MepBblil BOMPOC, KOTOPbLIA
NOAOXUTENLHO PACCMATPUBAETCA B CTaThbe 1, 3aKNIOYATCA B TOM, UMEIOT Al CTOPOHB! NPaBO UCKMIOYaTh NPUMeHeHWe NpoeKTa
KOHBEHLWM. BTOPOI, OTHEMNbHbIA BOMPOC 3aKMIOYAETCA B TOM, YTO B CNyuae MpUMEHEHNA MPOeKTa KoHBeHUMM Heobxommumo
OnpefienvTh NONOXEHNA, Ha KOTOpbIe ByAeT PAacpOCTPaHATLCA AaBTOHOMUA CTOPOH. B oTHoLeHUM crocoba NposeieHnsa pasnuumna
MEX Ty 0BASATENbHLIMA M HEOBA3ATENbHBIMYA ACMEKTAMM MPOEKTa KOHBEHLIMM BbiN0 MOAYEPKHYTO, UTO, BMECTO COCTABNEHUA NepeyHA
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BCEX 06A3aTeNbHbIX MONOXEHMiA MPOSKTA KOHBEHLIM, NYULLMM PELLSHIeM 6bino Bbl ykasaHe Ha csobopny BbIGOpa 4NA CTOPOH B TeX
CAYHanX, B KAKWX OHA UMEET 3HaueHMe. ITOT BOMPOC He OTHOCHTCA KO BCEM aCrieKTam MPOEKTa KOHBEHLIM, HAMPUMED K CTATbE 1.

59.  Bblif NOAHAT TaKXe BOMPOC 0THOCUTENLHO thopMbl, BKOTOPOMOTYT 6biTh npeAycMOTPeHbIUCKITIOMEHUA NPUMEHEHNA KOHBEHLIN.
B 37011 CBA3M NOLHEPKHYTO, UTO, KaK yKa3blBaeTcA 8 MyHKTe 1, UCKAIOUYEHNA [ONXHBI BbITh MPELyCMOTPEHD! B obAzatenscTee, TOrNA
KaK UCKNIoUeH1e NpuMeHeHNA NPOeKTa KOHBEHLIMM MOXET BbiTb COrnacoBaHo B U3MeHeH 0BA3aTenscTBa B COOTBETCTBAM CO
cratbeit 8. B orser 6bifo NOAYEPKHYTO, UTO BbipaxeHne "06A3aTensCTBO" HEeOBXOOVMO NMOHMMATL KaK oxgaTbiBawLee nodbie
U3MEeHeHUA, KOTOopble Bbini NpoussenieHsl CTOpOHaMu B nepBoHavanbHoO BbigaHHOM obAsaTenscTee. HaroMMHanock O TOM, uTo
cHavana 6bina BKAlOUeHa, a 3aTeM UCKMoYeHa HOPMa, KacaloWasCA TONKOBAHWA 3TOr0 acrnekTa U YTo, BO3MOXHO, 6bino Bbl
1enecoobpasHo C LIeMblo YTOUHEHNA BHOBL BKMTOUMTH B TEKCT MPOeKTa KOHBEHLIMM TaKYIO HOPMY, KacaloLLyIOCA TONKoBaHUA. B ¢cBA3n
€ BONPOCOM O TOM, CNefyeT fiv paspeLLaTs UCKAIYATL NPUMeHeH1e NPOEKTa KoHBeHLIMM rae-n16o etue, KpOMe Kak B TeKCTe caMmoro
obnAzarensctea, Pabouas rpynna oTMeTMna 03a6o4MeHHOCTL Mo MOBOLY TOrO, YTO AOIMYLUEHNe UCKMIOUEHN, KoTopble He ByayT
NPenycMoTpeHbl B TEKCTe BOKYMEHTOB, KacaloLLmxea obA3aTenscTsa, Co30acT HexenaTelbHble pUCKM N HeonpeneneHHOCTL AnA
TPETbUX CTOPOH, MonaraloUXCA Ha UHPOPMALIMIO, CONlePXaLLyiOCA B TEKCTe AOKYMeHTa (Harpumep, B KOHTEKCTe Meperosopos).
CooTteeTcTBeHHO Pabouan rpynna pewmna, Uto nio6bie cornaleHna OTHOCUTENLHO WCKNIOYEHNA MPUMEHEHNA KOHBEHUMU [OMXHb!
3aKMIoUATLCA B CAMOM [OKYMEHTE, XOTA MOXHO NPUIAT K UHOMY BbIBOLY OTHOCUTENBLHO UCNONb30BAHUA "CUCTEMHBIX npaevn’ ¢ Lenbio

UCKAIOUEHUA NPUMEHEHUA NPOEKTa KOHBEHLIMA, Kak, Hanpuvep, B cnyyae Ucrofb3oBaHNA CUCTEMb! nepegaun parHbix CBUGT pna
BbiflauM 06A3aTenLCTB.

60. BblwenanoxeHHoe 06CyXpaeHne GoPMbI UCKNIOUEHNI NPUMEHEHUA NpoeKTa KoHBeHUMM 3acTasuno Pabouyio rpynny oTmeiTs,
uTo B cBOEM 0630pe NPOEKTOB CTaTelt oHa AomkHa ByaeT obecneunTs, YToBL! COBA "@CAM MHOE ... HE COMNACOBaHO ...", KOoTOpble
COAepXarcA B pasfinuHbix MeCTax TeKCTa MPOEKTa KOHBEHLM, MCROML30BANUCH TOMLKO AMA TOro, UTOBLI YKA3aTh Ha NONoXeHue,
penycMOTpeHHOe CTOpoHaMM 3a npefenami [oKYMEHTOB, KacalowmxcA 06A3aTeNsCTEA, U He MCTONL30BANNCH HEYMbILLNEHHO OAA
TOro, YToBLI YKa3aTh Ha Kakoe-nNMBo NONOXEHNe, COREPXALLIEECA B MIMEHEHN NEPBOHAYANBHBIX ycnosuii obAasatenscTea.

61. Bbino 0TMEUEHO, UTO CCbiNKa Ha BOMOXHOCTL OTKA3a OT NPUMEHEHUA NPOSKTa KOHBEHLIMM cama no cebe He npegrionaraer
WUCKMIOUEHNA MPUMEHEHUA BHYTPUTOCY IaPCTBEHHOMO MPaea Aaxe B TeX CyJanX, Korfa rnonoXeHns BHyTPUrocyAapCTBeHHOro npasa
MOTYT BbiTb PABHOSHAUHBIMM WA AHANOTVIUHBIMA NONMOXEHMAM MPOEKTA KOHBEHLMW. DTO MOHUMAETCA TakvuM o6pasoM, UTo ecim

MCKMNIOYaeTCA NnpumeHeHne KOHBEeHUMW, TO B TaKoM cnydae Ha 06s3aTenscTeo pacnpocTpaHAeTca OevicTene npaea, KoTopoe
NpUMeHANOCH Obl npn OTCYTCTBUU KOHBEHLIMA.

62. B aakniouerve Pabouan rpynna obicyauna B3anMocBA3b MeXAY hOPMYyNMPOBKOI MYHKTa 1, KACAIOLLECA Cepbl MPUMEHEHNS
KOHBEHLMM, 1 hOPMYTIMPOBKOY CTaTLU 27, KacaloLLeicA onpeaeneHnA MPUMEHAMOro Npasa. Bbino couTeHo BaxHLIM, YTOBb! HOPMA,
onpepensioLian chepy NPUMEHEHUA KOHBEHLMW, U HOPMA, KaCaIOLIAACA OMPeAeneHUA MPUMEHIUMOrO NPaBa, CTPOUNCH MO FPUHLIMMY
napannensHocT. Mo obLuemy cornacuio, B 3TX ABYX NONOXEHUAX CNEHYET CAenaTh aHANOMUHYIO CChINKY Ha MECTOPACTIONOXeH e
KOMMEPUECKOro NPeAnpUATUA rapaHTa/aMuTeHTa, B KOTOPoMm 6bino BbinaHo 06A3aTenscTso. Peluenne 3Toro sonpoca 6blfo
OCTaBAeHO Ha YCMOTpeHe pefakUMoHHON rpynnbl. Bbino Takke Moa4epKHYTO, UTO, BOMOXHO, HEOBXOAMMO PacCMOTPETL BONPOGC
© BHECEHUWN HEKOTOPbLIX M3MEHeHUiA B NYHKT (i) cTaTbi 6, ¢ Tem YToBbl yUecTs Te cnyyaun, Korga rapaHT/AMATEHT MOXET UMeTb
PasnmuHble KoMMepueckue NPennpUATUA, B HaCTHOCTU chUan!, B PA3ANUHBIX IOPUCAVKLIMAX.

PyHkr 2

63. Pabouas rpynna paccMoTpena BOMPOC O TOM, CnefyeT fiu COXPaHUTL B NPOEKTe KOHBEHLWMM MYHKT 2 cTaTbu 1, KOTOpbIA
paspeiliaeT CTOpoHaMm NPegycMoTPeTh NPUMEHUMOCTL NMPOEKTa KOHBEHLIMU K TOBAPHbIM akKpeauTUBaM. B noaaepXKy McKoueHns
3TOro NyHkTa BhINO yKasaHo, UTO AaHHOE MonoXeHwe MPefcTABAAETCA HEONpefeneHHLM B OTHOLLEHWM TOro, Kakuhe TOUHO
FAOKYMEHTb! OHO NMPU3BAHO OXBATLIBATL. BbINO OTMEUeHO, UTO 3Ta HeonpeaeneHHOCTb NPOUCTEKAET U3 TOFrO OBCTOATENLCTRA, UTO
BMPOEKTE KOHBEHLWW HE COIEPXWUTCA OnpefleneHiA TEpMUHA "ToBapHbIN akkpeauTMB®. BbiNo Takxke 0TMEUeHo, uTo B mobom cnyyae,
paxe 6e3 Takoro NOMOXEHUA B NYHKTE 2, CTOPOHbL, KOTOPbLIE MOXENAIOT MPUMEHATL KaKyIo-MB0 YacTs MpoeKkTa KOHBEHLMM K
KakoMy-inbo AOKYMEHTY, MOFYT 3TO cHenaTh, TOCKOMbKY He NPefCTAaBNASTCA BOSMOXHbIM 3aMpeTUTh Takoro poaa aevictems. Hdanee
6Lino ykaszaHo, UTO Takoi oxeaT moboro HOKYMeHTa, KOTOPLIA B UHOM Cnyuae He paccmaTpusanca 6bl Kak "obAsaTenscTeo" 8
COOTBETCTBUM C MPOEKTOM KOHBEHLIMM, €CIIK 3TO CUMTAETCA XenaTenbHbiM, MOXeT BbiTb 0BecneueH nyTeM U3MeHeHWA onpeneneHna
"obA3aTensCTBAa”, COAepXalLerocA B nyHkTe 1 crathit 2. OgHAKO 3TOT MOAXOA He NOyuMn fOCTATOUHOM NOLARSPXKKU, MOCKObKY
Pabouan rpynna couna, 4To NPeAnouTUTENbHEE BKAIOYATL B NPOEKT KOHBEHLMU NONOXeHNe, CXOOHOEe C NYHKTOM 2.

64. Eule oaHO NpennoxeHye Kacanoch PaclUMpeHviA MyHKTa 2 NyTem NPeBpaLLenua ero B obuee nonoxexune o euibope & Nonb3y
NPUMEHMMOCTU, KOTOPOE KACanoch Bbl “APYrUX He3aBUCUMbIX 0BA3ATENBCTE" 1 HE OrpaHNUKBano 6bl BOZMOXHOCTb BbIGOpa B oMby
CIPUMEHAMOCTY TONbKO TOBAPHBIMM AKKPeAUTMBaMM, Kak 0BCTOUT AENO B HbiHELLHeM NpoexTe. B NopaepxKy 3Toro NpepnioxXeHns
6bINO yKa3aHo, UTo CYLLIECTBYET HECKONLKO APYIVX BUAOB 0DA3ATENLCTE, KOTOPLIE LLMPOKO UCTIONLIYIOTCA U KOTOPLIE C NONL30N ANA
pena moryT GbiTb MPEyCMOTPEHbI B MPOEKTe KOHBEeHLMM, BKNouas, Hanpumep, 6e30T3biBHble 0BA3aTENsCTBA MPeocTaBuTh
BO3MElLleHMe;  [OKYMEeHTbl, COCTaBMEHHble B OTHOLUEHWM NpeasapuTenbHOrO aBrauposaHva cornacHo cratee 11 YTMO, u
obAsaTenscrea nprobpeTaTb AOKYMeHTI, kacaloumecs Tpebosaruit o nnatexe. Bbino 3aseneHo, uTo nocneaHue obAsarenscTea
BO3HUKAIOT B CUTYaUMAX, KOrga BaHkn He roTtosbl Ao6aguTh NOOTBEPXIEHNe, HarNpUMep, B OTHOLLEHMM OTrPaHnYeHnia Ha obmeH
MHOCTPaHHOW BamiOTel U BMECTO 3Toro BbifaloT 6es30TabiBHbie 0B6R3aTentcTBa MPUOBPECTU COOTBETCTBYIOLLME OOKYMEHT!,
Kacaiowwmeca Tpebosarna. OpgHako Pabouas rpynna He Bbina roToBa pacLuMpiTb NYHKT 2, Kak 3T0 npegnaranock. B kavectee
BO3PaXeHUA NPOTUB 3TOTO NpefnoXeHna BbiNo ykasaHo, UTO MPOeKT KOHBeHLMU paspabaTbiBancA B OTHOLUEHAN He3aBUCUMBIX
rapaHTMin 1 pesepBHbIX aKKpPeaMTMBOB K uTo obllee Npeanoxexne, Kacaloleecs Bbibopa B nofb3y NPUMEHEeHUA KOHBEHLN,
npusHecno Gbl B cchepy ee MpUMEeHeHUA DOKYMEHTb, XapaKTep KOTOPbIX He YUMThIBANCA Npy pa3paboTke MpoeKTa KOHBEHUWM.

65. [MMocne 3toro PaBouas rpynna NpUCTyrMna K paccMOTPEHUI0 NPeanoXeHWA U3MEHUTL MyHKT 2, ¢ TeM YToObl B MpoekTe
KoHBeHLWM obecriewTs aBTOMAaTMYECKUi OXBAT TOBAPHbIX aKKPEOMTUBOB BMECTO TOro, WTobbl NPOcTO MpepycmaTtpuears
haKynbTaTUBHYIO BO3MOXHOCTb. B rofaep Ky 3Toro npepnoxeHna GLIn0 3afBeHo, 4To TOBAPHDBIE aKKPEOMTUBLI UMEIOT TaKoi Xe
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NpaBoBOiA XapaKTep, Kak 1 pe3epeHble aKKPeANTUEDI, O 4EM CBUBETENLCTBYET TOT haKT, UTO B OTHOLLISHAV TOBapHbIX aKKPEAUTNBOB
MPMMEHAIOTCA aHanorM4HbIe Npasuna NPakmky. BeiCTYrMBLIME MPOTUB AAHHOMO NPEANOXEHAA OTMETUAM, UTO NPOEKT KOHBEHLMM
Bbin pa3paboTaH B OTHOLUEHUM HE3ABUCUMbIX FapaHTUIA U PE38PBHBIX aKKPeAMTVBOB 1 BKMIOUATH B HEro MONOXEHWA, KACAIOLLIMECHA
TOBApHBIX aKKPEOWTMBOB, efBa i ymecTHo. B oTeeT Buino ykasaHo, uto Mo6an NOMbITKa NPOBECTV Pa3rpaHUueHMe Mexay
PE3EPBHLIMM 1 TOBAPHBIMM AKKDEUTBAMI ABNAETCA VCKYCCTBEHHOM, MOCKONbKY 3TV [18a MHCTPYMEHTa NPaKTUUECKN He pasnvuaioTcs,
1 B XOA@ MOAroTOBKY NPOEKTa KOHBEHLIMW NPEACTABNASTCA YHAKANbHAA BOIMOXHOCTL PACMPOCTPAHNTS ASACTBME 68 NPasnn TakxKe
W Ha ToBapHbIe aKKpeaMTHELI. PeLualoLuvm AoBOLOM NPY PACCMOTPEHUM [IGHHOTO BOMPOCa ABUNOCH TO, YTO LIeNsIil PAZ Aeneraumil
3aABNM, YTO OHM HE B COCTOAHMM 3aHATL KaKyI0-MMGo orpeaeneHHyIo MOULMIO MO [aHHOMY BOMPOCY, MOCKOMNBKY OHY He OX1aant,
YTO OH ByeT paccMaTpUBaTbCA HA TEKYLeH CECCMM, M NO3TOMY He WMEfid BO3MOXHOCTU MPOBECTH B CBOMX cTpaHax
COOTBETCTBYIOLLME KOHCYNbTALWN. BbINO OTMEUEHO, YTO BOMPOC O PacrpocTpaHeHun chepst HeicTBUA MPOeKTa KOHBEHLMN Ha
TOBApPHbIE AKKPeAWUTVBbI, NO-BUAMMOMY, BO3HUKHET BHOBL M MO3TOMY GbiNo bl LIENecoobpasHo MPOBECTU TaK1e KOHCYNbTALMN.
Moaromy PaBouan rpynna nocraroeuna, No MeHbLLIEH Mepe Ha TekyLeM aTane, He NPUHMATL [aHHOe NPepnoXeHue.

66. Uro KacaevcA chOpMYNMPOBKM NYyHKTa 2, TO BLINO peLleHO WCMOoNb3oBaTh Crosa "aKKpeOMTMBY MHOMY, YeM pe3epBHbIi
aKKpeauTMB" BMECTO CnoB "TOBapHOMY aKKpeouTUBY", B UaCTHOCTH, NoOTOMY, UTO B MPOEKTe KOHBEHUMW HE OaHo onpeeneHus

TepMUHY "ToBapHbIn akkpeauTue'. Bonpoc o uenecoobpasHocT UCKRIOYEHNA cnosa "Takxe" 6o repegaH Ha paccMoTpeHue
penakumoHHon rpynne.

67. C yuyeTom BbiLen3noxXeHHbIx oboyxaeHnii Pabouan rpynna couna copepxaxue NYHKTa 2 B LENom NpuemnemMbIm.
NyHkr 3

68. Pabouanrpynna oTMeTUNa, YTO 3HAYEHINE MYHKTa 3 COCTOWUT BTOM, UTO NONOXEHUA Fnasbl V (cTatba 21 "BpemeHHble cynebHbie
mepsl’), rnasbt Vi (cTatbn 24-25 6uc "HOpucankuma®) v rnassl VI (cTatsi 26 u 27 "Konnmana HOpM Npaea“) ByayT NpUMeHATLCA
HE3aBMCMO OT TOr0, ABIAETCA N KOHBEHLIMA B KAKOM-NMG0 KOHKPETHOM Cly4ae NMpUMEeHNMO B cury NyHkTa 1 ctaten 1. HecMoTpa
Ha onpefefieHHbIe COMHeHUA B OTHOLLIEHUN XenaTenbHOCTo6ecneveHn TakuM 06pa3om HE3aBUCUMOrO NPUMEHEHWA YaCTV MPOeKTa
KoHBeHUMM, Pabouan rpynna ewipasina roTOBHOCTL MOLAEPXaTh NoAo6HLIN MOAX0H B OTHOWeHUN rnass! VI, ecnu 3Ta rnasa B
KoHeyHoM cuete ByfeT coxpaHeHa, a Takxe B oTHOLIeHW rnass! V. Tem He MeHee 6Bbino BbicKasaHo OBLLEE MHEHE O TOM, UTO
B NYHKT 3 He cneayeT BKMoYaTh CChiNKy Ha rnasy V.

Cratba 2. Ob6r3aren-cTeo

[yHKT 1

69. Kak 1 npu obcyxaeHU NonoxXeHnin o cihepe NMPUMEHEHUS Ha MPefbIAYLIMX CeccUAX, Bbino BbICKA3aHO NOXenaHue B
OTHOLUEHUW TOrO, UTO B 3TON hOPMYIMPOBKE MPOEKTa KOHBEHLMM Heobxopmmo usbexarb criyuaiHoro, Mo MeHsLuei Mepe ans
HEKOTOpPbIX MPaBOoBbIX CMCTEM, OXBaTa onpefeneHHbIX YacTHbIX 0BA3aTeNLCTB He3ABUMCUMOrO XapakTepa. Takoro poaa obelaHma
MOFYT, HanpvMep, NaBaTLCA B OTHOLLIEHUM BO30OHOBNEHNA ONnpefieneHHoro lopuauJeckoro obasartenscTea. Bolpaxanoch Takxe
6ecroKoCTBO B CBA3U C BO3MOXHOCTBIO CAYYAHOro BKAIOUEHUA Ty[a rapaHTUiHbIX 06A3aTENLCTS W NPOCTLIX BeKcenen. bbino
BbICKA3aHO MHEHUE O TOM, UTO B CYLLIECTBYIOLLEM NpoeKTe 3Ta Npobnema He pellaeTca [oCTaTouHO YeTKo. [ns Toro ytobsl CcHATL
npuumrHbl Ans GecrnokoncTsa, Npeanaranoch BKIIOUMTL B NYHKT 1 KOHKPETHYIO CCbIKY Ha He3aBUCUMble rapaHTM U pe3epsHble
aKKpenuT1ebl, fobasne hOPMYNUPOBKY NMPUMEPHO CAEAYIOLIEro COMEPXaHNA: "KaK OHV NOHUMAIOTCA B COOTBETCTBAU C 0BbIUHOM
6aHKoBCKOV NpaKTUKOn'. AnbTepHaTVBHOE NPERNoXeHne Mo peannaatim 3Toro 3ameyaHna COCTOANO B TOM, UTOGhI PACLLMPWTD
repeveHb NPAMBIX UCKAIoUeHUA B noanyHkTe (b).

70. Xota 6biN0 yKa3aHo, YTO OCHOBHAA 3apava pa3paboTkM MPOoeKTa KOHBEHLWY 3aKMIOUaeTCA B OXBATE MMilb HE3ABUCUMBIX
0673aTeNLCTB, UCKNIOUMB TEM CaMbIM FrapaHTUiiHbie 06A3aTENLCTBA, U UTO OHA HE FOMKHA BKIOHATL YaCTHBIE Uk NoTpebuTensckue
coenku, Pabouan rpynna couna uenecoofpastbiM Gonee YeTKO U3NOXKTL NOMOXEHWe O cdhepe nNpuMeHeHns. IT1o uMeet 6cobeHHo
BaXHOE 3HAueHWe B CBA3M C TeM, UTO, Kak Mpu3HaeTCs, CYLWeCTBYIOT Apyrve Buabl 06A3aTensCTs, KOTOpbie He AOMKHL cloga
OTHOCUTHCA, HO [MA KOTOPbIX XapaKTepeH HEeKOTOPbIA 3NeMeHT HeonpeneneHHOCTH, UTO NPEMnonNoXMTENLHO MOXET co3nath
NyTaHuLly, Kak 6bl HeBEPOATHO 3TO HY BbIrAAdeno. MogobHaA ONACHOCTL BOZHMKAET TAKXKe M3-3a CaMoro xapakrepa ctathi 1, B
KOTOPO#, Kak cnegyeT 3 Ha3BaHuA NPOeKTa KOHBEHWAM, He COAEPXXMUTCA NONHOMO OnpeaeneHns cpeps! NPUMeHeHWA, 8 BMecTo 3Toro
DaeTcA bonee obluee onucarve. Bce cornacummcb, Uto GOMNONHUTENBHYIO ACHOCT MOXHO [AeNCTBUTENbHO 06ecneunTs, Kak 310
npeanaraeTcs, 3a cuet 4obaBneHns B NOQMYHKT (a) Takmx CMOB, KaK "Mog KOTOPbIM 06bI4HO MIOHUMATCA HEe3ABUCUMARA rapaHTua
VMK PE3EPBHbIN aKkpepuTUB". Bbino 0TMeUeHO, UTO Takas BonofHUTEeNLHAA CTeneHk ONpefeneHHoCTU Nno3sonvna bbl yeTpaHnTs
HeobxoaumocTb 8 roanyHkTe (b), MOCKOMLKY nocne 3Toro crano Bbl TaKXe ACHO, UTO TakuMe WHCTPYMEHTb!, Kak [Orosopb!
CTpaxoBanua, He BXOOAT B chepy OeNCTEUA NPOeKTa KOHBEHLIAN.

71. Bbifo npeanoxeHo [obasuTh B CTATHIO 2 COOTBETCTBYIOLLEE MONOXeHUe, C TeM YTODbI MOACHUTD, YTO MPOEKT KOHBEHLUM He
npeaHasHaveH AnA perynipoBaHiA BONPOCOB, KACAIOLLMXCA NPABOMOYHOCTM BbIAABATH 06A3ATENLCTRE, T.8. BOMPOCOB, KOTOPLIE, KaK
rofaTeeppuna Pabovas rpynna, HMKOFHa He npeanonaranock OXeaTuTs. bBbiNo BbiCKa3aHo npennonoxerve o Tom, yTto 6es
COOTBETCTBYIOLLIEro MOACHEHUA MO 4aHHOMY BONPOCY, 0COBEHHO C y4YeTOM 0BLLEei CCbinku Ha "rapaHTa/aMuTeHTa" B NoAnyHKTe (a),
MOXeT BO3HUKHYTb HeonpeaeneHHoCTs. Bbino BbipaxeHo GECNOKONCTBO B CBA3M C TEM, UTO NPU OTCYTCTBAM TAKOrO Pa3bACHEHUSA
rocygapcTea MOryT caenath 3anABfieHNA MMM OrOBOPKW MO OAHHOMY BOMPOCY, W NO3TOMY ObiNo npepnoxeHo fobaeuth TEKCT
TipuMepHo cnepyioulero copepxanua: " JorosapusaioLmeca rocyfapcrea CoxpaHsaioT 3a coboli Npaso orpeaenaTs Te KaTeropun
UL UK YUIPEXOEeHR, KOTOpbIe NPaBOMOUHb! BbinaBaTh 06A3aTenbCTea, YNOMAHYThIE B MyHKTe 1", BbiNo BbICKA3aHO MHEHWE, YTO
pobasneHne Takoro MomfoXeHWa NO3Bonuno Gbl Honee YETKO PasbACHUTL 3TOT BOMPOC, YeM WUCNOML3OBAHWE NPESIoKEHHOro
ansbTepHaTUBHOrO NOAX0Aa, a UMEHHO: [aTh pa3bACHEHWE B CHOCKe.

72. Ocobo noguepKHyB, UTO NPOEKT KOHBEHLMM aBCOoMIOTHO He NpeHa3sHayeH ANA perynupoBaH1A BONpocoB NpasocrocobHoCTV
MK NPasoMOYHOCTU BbipaBaTk 0bAzaTenscTea, Pabouan rpynna, Tem He MeHee, 0TKasanach BHECTU NPepnoXeHHbIe U3MEHEHNA,
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MOCKOMbLKY 6LIN0 COMTEHO, UTO RaHHbIA BOMPOC yXe pa3bACHASTCA JOCTATOUHO YETKO. Kpome Toro, 6bino yKa3aHo, 4T0, NOCKONbKY
CYLLIECTBYET uenbii PAQ BOMPOCOB, KOTOPLIE HE PEryimpyloTCA NPOEKToM KOHBEHLIMW, BKMOYAA HEKOTOopbie BOrMpPOCHI, 8 CBA3N C
KOTOPbIMA MOXET BO3HUKHYTb np06nema NPaBoOMOYHOCTU, PacCMOTPEHE BOMPOCOB, CBA3AHHBIX NLUL C OQHUM acneKToM NpoeKkTa
KOHBEHLM, MOXET co3faTh HeonpeneneHHoCTs B OTHOLUeHWN Apyrux nofgobHbIX acnekTos TekcTa. Tak, HanpumMep, Bonpeku
HamepeHUAM MOXeT CO3aThCA BrievaTneHue, Yto MPUMEHUTENLHO K BpeMeHHBIM CyaebHbiM MepaM NPOEKT KoHBEeHUMM 3aTparMeaeT
BOMPOC O NPaBOMOYHOCTU KOHKPETHbLIX CYO0B BbIHOCUTL COOTBETCTBYIOLLME PELUeHA.

73.  Bbinv BHeCEHbI NPefnoXeHnA peAakLMOHHOro XapaKTepa, KoTopble Bbin nepefaHbl pegakumorHon rpynne. OQHO M3 Takux
NpennoXeHnin BuINO CBA3AHO C TeM, UTO CMoBa "¢ ykasaHueM”, ncnons3yemble B hOPMynMPOBKe "C yKasaHneM Toro, uto nnarex
MPUIMTAETCA...", MOTYT, MO MeHbluell Mepe B HEeKOTOPbIX A3bIKOBLIX BApuaHTaX, MOCTABUTL MOL COMHEHME He3asMCHMbIA
ROKYMeHTapHbI XapakTep obAsatenscTea. B KauecTee 3ameHbl NMPeAnaranocs MCNobL308aTh CNOBO “osHavalowmmn”, [Opyroe
rpefnoxeHne bbino CBA3AHO CO CnoBami "HerpemsuaeHHble 06CToOATeNsCTEa". Bbino 0co60 yKasaHo, YTo KOHUEeNuus, KoTopyio
Cnepyet 3noXxuTh Npu NOMOLLM [AHHOTO TEpMUHA, CBA3AHA HEe C HerpedBUAeHHbIMU COBLITUAMM, KOTOPbIE He Bbifn yJTeHb! B
obasatenbcTee, a ¢ TeMy COBLITUAMU, BEPOATHOCTb BOZHUKHOBEHMA KOTOPLIX ABMAETCA HeonpeneneHHoN.

74.  Euwle ogHo npefnoxeHne BbiNo CBA3AHO € TEM, UTO B PeyNnbTaTe CobINKM MALUL Ha Nnatex "no npocTomy TpebosaHuio nnm o
MPeACTasneHMio AOKYMEHTOB" B MOMMYHKTE (&) MOTyT GbiTh HEHaMePEHHO UCKMIOHEHb! OBA3ATENECTER, B KOTOPLIX YKA3LIBAETCA TOMBKO
Ha HeoBXOAMMOCTS NPefCTaBAGHUA AOKYMEHTOB 1R NPOVU3BOACTEA MAaTexa 663 KaKoi-nmbo cCbinky Ha "TpeboBaHme” nnarexa
Kak Takosoe. Tem He meree nocrie obcyxpeHna Pabouas rpynna pellmna, YTO CyLUECTBYIOLIAA hOPMYNMPOBKA ABRAETCA
YAOBNETBOPMTENLHON U YTO 06A3ATeNbCTBA, HE COAEPXaluMe KOHKPETHbIE CCbINKN Ha TpeBOoBaHWe Kak Takosoe, OTHIOOb HEe
obasatenbHo GyayT He nognamaTe Non AeNCTeWMe AAHHOrO NOMOXEHNA.

OyHkT 2
75.  Pabouan rpynna couna cofepXaHme nyHKTa 2 B LIenoM NpremMnembiM.
[ynkT 3

76. B oTHoweHM NopnyHKTa (2) 6INC BLIOBUHYTO NPEANOXEHNE UCKNIOUITL C0Ba "B YKasaHHOM BanioTe unu pacveTHO! eguHULE",
MOCKOMbKY OHW 03HaualoT HeuTo camo cobol pasymeiolleeca. Tem He MeHee Pabouas rpynna pelumna coxpaHuTh 370 NONoXeHUe
B CyLUeCTByiOLLIeM BUAe.

77.  XoTa 6bif10 BLICKA32HO MHEHUEe O TOM, UTO He cnefdyeT pobasnATb B NOANYHKT (b) cpasy xe rocne TepMuHa "nepesoaHom
BeKcenb" CCbiNKy Ha "TpaTTy" B KBaapaTHbiX ckobkax, Pabouaa rpyrina nocTaHoBuna CoXpaHnTs 3TOT BOMONHTENbHLI TepMUH. Bbino
COUTEHO, UTO TaKaA [OoNONHUTENLHAA CTeNeHb OMMCAHNA, M0 MeHbLLIBI Mepe B TEKCTe Ha TeX A3blKaX, B KOTOPbIX CYLLECTBYIOT 3T
ABa oTAentHbIX TepMKUHA, YNPOCTUT NPUMEHEHUe NPoeKTa KOHBEHLMM B TeX NMpasoBbiX cUCTEMaX, rae TepMuH "TpaTTa" ABNAETCA
pyHKUMOHANBHBIM 3KBUBANEHTOM "repeBofiHoro eekcena". OTMeYanoch, YTo aHanorMuMbIA NoaXom ucnonbayeTea g YO, uto
oTpaxaeT obluenpuHATOe ToNKOBaHWe TepMuHa "TpaTTa” B BaHkoBckoit npakke. PaBouas rpynna pelmna Bo3fepXaTbea oT
R062BNEHNA CCbINKN Ha MIATEX NPV NOMOLLM NPOCTOrO BEKCENA. BbiNo BHOBL YKaaaHo, uto NyHKT 2 cnepdyeT paccMaTpyeaTh cKopee
B KauecTee UNMIOCTPATUBHOIO UM MPMMEPHOTO, a He UCUepPnbIBAIOLLIEr0 NepeyHa chopM Nnatexa. [Mo3ToMy Lenb ITOro NonoXeHus
B A@HHOM Cllyvae COCTONT B ToM, UTobbl MprBeCcTM B KauecTee NprMepa oaHy U3 Hanbonee YacTo NCNofb3ayembix hoOpM nnaTexa no
ToMy Buay o6A3aTenbCTB, KOTOPLI PacCMaTPUBABTCA B MPOEKTE KOHBEHLMM. [lOCTaTOUHON NOMAAEPXKM He MNOMYYMNO Takxe
npeanoxerne gobasuts B NognNyHKT (b) NpaMylo cCbifiky Ha yKasaHue BamoTel. B csAau ¢ atum Pabouas rpynria pewmna Takxe
VCKAIIOUNTL CCbINKY Ha "yKasaHHyIo cymmy".

78. boino npegnoxero noanyHkT (d) (‘nepepady ykasaHHON eamuHULBI CTOMMOCTU) UCKMIOUATL, MOCKOLKY B HEM NoApasyMesa-
eTcA BeckMa HeobbluHas dopMa nnartexa, KoTopas Aaxe ABNAETCA HEe3aKOHHOW B HEKOTOpsIX rocyfapcTsax. Tem He meHee
80306napano MHeH1e, YT 3T0 NONOXEHUe CnemyeT COXPaHUTb.

MyHkT 4

78. Pabouas rpynna 0TMETUNA, YTO B NYHKT 4 Obina fobaeneHa CobiNKa Ha TOT cny4ain, KOrga rapaHT/3MUTeHT HasHavaeT ogHO
13 CBOMX OTHAENeHW GeHeduLapom Npu YCnoeuM, YTo B Takux cnyyasx B 0b6A3aTensCTBe NPAMO YKA3aHO Ha HEoBXOAUMOCTb
nMpUMeHeHUs NPOeKTa KOHBEHUMM, JTa ccebinka bbina fobaeneHa B COOTBETCTBAM C NPUHATLIM Paboyel rpynnoit Ha ee ABafuath
NepBOi CECCUM PELLIBHUEM O TOM, UTO NPOEKT KOHBEHLIMI HE AOMIXEH MCKNIoYaTh BO3MOXHOCTL Ha3HaueHna ogHoro U3 oTaeneHnn
6anka beredmLmapom (A/CN.9/391, nyHkT 20). Mocne pobaBneHnA ITOro TeKCTa NYHKT 4 B HACTOSLLEE BPEMA COQEPXUT CCbiIfIKK
Ha ABa pasHbiX Cry4as, MpUYeM OPYroi Cnyuain KacaeTCA Ha3HaUeHWA Camoro rapawTa/amuteHta BeHedmumapom, xorpa oH
LencTByeT B MHTEpecax gpyroro auua.

80. B xofle paccMOTpeHMs 3TOro GLOMONHATENbHOTO TeKCTa Obii BbicKasaHb! OMpefeneHHble COMHEHUA OTHOCUTENbHO
LenecoobpasHoCT BKIOUEHMA CCbiINkM Ha TOT chyvan, korga Kakoe-nbo oOTheneHue rapaHra/sMuTeHTa HasHadaetcA
BeHedmumapoM. Bbino 3aABneHo, UTO Tak1e Cryyau, B TON Mepe, B KaKON OHU MOTYT BO3HUKATb, ABNAIOTCA HEOBLIMHBIMYA Y X OYEHD
TpyaHo GygeT paccMaTpueaTh 8 NPeAenax rnonoxXeHnil NpoekTa KoHeeHLY 683 BO3MOXHON NOCTAHOBKY BOMPOCOB, BLIXOLAALUMX 32
ee npegensl, B YacTHOCTWU BOMPOCOB rpaBa, perynupyloLiero AeATenbHoCTb akLMOHEPHBLIX KOMMaHuiA. B yacTtHoch, B niobom
KOHKPETHOM Clydae MOXET BO3HWUKHYTb BOMPOC O TOM, ABNAETCA MM JaHHOEe OTASAEHUE C TOUKW 3PEHWUA MpaBa CaMOCTOATENbHbIM
OT OCTanbHOM YacTu Komnaxun, Kpome Toro, 6bIN0 BLICKA3aHO NpeAnonoxeHve, UTo BGnarogapa [aHHOMY MONOXEHWIO MOXET
BO3HMKHYTb HEHOPMATbHAA CUTYAUMA, KOrQa kakoe-nnbo oTaeneHne rpegnprmeT NpasoBbie OeicTBra NPOTUB OPYrof YacTv ceoen
KOMMaHWK, HaNpUMep LITab-KBapTvpsl, C Lenbio 0BpeTeHus Npas Ha 0CHOBAaHUM NPOEKTa KoHBeHLMW. Bbin TakxXe 3agaH Bonpoc
O TOM, UMEETCA NI B BUMY, UTO B CNyyae, KACAOLIEMCA OTAENEHUA, NPOEKT KOHBEHLMN OOMXEeH MPUMEHATLCA Jaxe B YMCTO
BHYTPUroCy1apCTBEHHOM KOHTEKCTe. C y4eTOM NOCTaBNeHHbIX BOMPOCOB NPO3BYYa HACTOATESbHBIV NPU3LIB K PaBouelirpyrine CHATL
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CCbINKY Ha OTAENeHNA Kak Ha 6eHechuy|apb:, XOTA U Bbino NOAYEePKHYTO, YTO ee OTCYTCTBUE He AOMXKHO UCKMIOYaTb BO3MOXHOCTL
NpyMeHeHUAR NPOeKTa KOHBeHUMM NO [0Tr0BOPEeHHOCTI.

81. B nopmepXKy BKIIOUEHUA ITOMO MONOXEHNS GbINO NOAYEPKHYTO, UTO, XOTA ero Hefb3A He NPU3HaTL HeOBbIUHLIM, B rpakTvike
“MenMMecTo cryuam, korAa GeHedmLMapom HazHauanock kakoe-nbo otTaeneHne baqka. YkasaHHbIe BEPOATHLIE ClyYan BOZHUKAIOT
He TONLKO B pe3ynbraTe 0Co6bIX KOMMEPUECKVX ¥ MPaBoBbIX OGCTOATENLCTB, HO M BKAIOUAIOT TAKNe CUTYALIMM, KaK HALMOHAMN3ALMA
OTAeneHns, KOTopan MOXET PaccMaTPMBATLCA KaK HapieneHue 3Toro oTaeneHua Gonee YeTKUM CTATYCOM. AHanormuHan cobinka Gbina
cAenara Ha Cry4ai HeCOCTOATENLHOCTY, B KOTOPOM Pa3fnyHbIe OTAENeHNA 6aHKa, PACcrioNOXeHHbIe B PA3ANUHLIX CTPaHaX, MOTYT
6bITb NOCTaBNEHb! MO KOHTPONb YNPABAAIOLLIMX KOHKYPCHOM MAccoit Npu 6aHKpOTCTBE. Bbina Takxke BhipaXeHa Touka 3peHUA 0 TOM,
uto 8 YMO MOXHO HailTh npeueneHT, Korfa NMPOBOAWTCA Pasiuune MexAy PasivuHbIMA YACTAMA KOMNaHWM Kak Mexmy
rapaHToMm/amuteHToM 1 BeHecduumapom, nockonbky YO comepxar HopMy, cornacHo KoTopoi ana uenein YO pasnuuHbie
ovaenetuA 6aHka BOMKHbI CUMTaTLCA OTAENLHLIMM Barkamu. Bbina Takxe caenaHa Cobinka Ha pasnvune Takoro pofa, KoTopoe
nposoauTcs B TWNosoM 3akoHe HOHCUTPAI o MexOyHaponHbiX KpemuToBbix nepesojax. QQHaKo, Jaxe € TOUKW 3peHUA
MOAAEPXKI NG NMPUMEHEHNA NPoeKTa KOHBEHLMK B TaKuX cnyJanx, Gbina BbipaxeHa HeKoTopan HeYy [OBNETBOPEHHOCTh HblHELLHEl
¢pOPMYNMPOBKOA, B COOTBETCTEIM € KOTOPOW NPOEKT KOHBEHUMY By 16T MPUMEHATLEA TONLKO B TOM CAYYae, eCii Ha HEOBXOANMOCTb
3TOro MPAMO YKasaHo B obAsaTenbcTse. BblNo 0TMEUEHO, UTO, N0 BCEIt BEPOATHOCTH, 3TO CKNIOUAET BO3MOXHOCTb [0rOBOPEHHOCTH
Mexmy CTopoHami B MOGOM Opyrom MecTte, KpoMme Kak B TekcTe obAsaTenbctea. bBbilo ykasaHo, UTo Nyuwmin nogxog K
MPUMEHUMOCTU NPOBKTa KOHBEHLMW B TaKuX Cryyanx, BOIMOXHO, 3aKniovancA Gbl B TOM, uToBbl He 3aTparmeaTb 3TOT BONPOC B
NPOEKTE KOHBEHLIMW.

82. MMocne 06CyXOerHnA 1 C YUeTOM PasnyHbIX MHEHUIA, KOTopbie Bbinu BbicKa3aHbl, Pabouas rpynina peLunna UCKNIOUNTb CObIMKY
Ha cyJai HasHaveHua otgeneHun beHedmumapom. OgHako Pabouas rpyrna nofuepkHyna, UTo NCKMIOYEHUEe 3TOF0 TeKCTa He
HanpaeneHo Ha UCKMIoUEHNE BO3MOXHOCTU NPUMEHEHWA KOHBEHLIMN B TaKWUX Clyyasx.

Cratba 3. He3aeucuMocTb 06A3aTenLCTBA

83. BblO NPELOXEHO YTOUHNTL B CTaThe 3 MONoXeHe 0 HE3aBUCUMOCTW KOHTPrapaHTUM OT NepBoHaYaNbHOM rapaHTn, a Takxe
OT OCHOBHO cenku. bbino yKasaHo, Uto cnosa "uni Kakum-nubo uHbIM 06A3aTENLCTBOM XOTA U HANPABNEHL! Ha YTOUHeHMEe 3TOro
NpuHUMNA, He AOCTUraIoT STOW Lienu Hapnexalumm o6pasom. Bbino NPegRoXeHo OAA YTOUHEHNA e [aHHOrOo MONoXeH!A B 3TOM
OTHOLUEHM PacLLMPUTL €ro TEKCT, € TeM UToObl OH BKNIoYan NprUMepHo cneayioLlee: "KOHTprapaHTUA ABNASTCA HE3aBMCUMON OT
rapasTiu, K KOTOpoi OHa OTHOCUTCA, @ TaKXKe OT OCHOBHOW caenku". Bbino noguepkHyTo, uto 3Ta dhopMynMpoBKa Takxe gana 6bl

MpPenMyLLIECTBO B TOM, UTO OHa YeTKO oTpaxana Gbl CXOAHYIO NO3NLAID, 3aHATYIO B aHaNOMMUHOM MONOXEHUA NYHKTa (C) CTaTbi 2
YrT.

84. Pabouan rpynna cornacunacs ¢ HE06X0AUMOCTEIO YTOUHUTL B MPOEKTE KOHBEHLIMA NPUHLIMM HE3aBUCUMOCT KOHTprapaHTum
TP yCAOBIM €ro COOTBETCTBUA 0BLLIEMY KPUTEPHIO HE3aBUCUMOCTH CTaTbe 3. CyueTOMITOro NpeanoXeHe 0 PasbACHEHA [aHHOro
MOMEHTa B CcTaTbe 3 ronyunno HeKoTopylo nogAaepxky. OaHako Obiny BbipaXeHb! COMHEHUA OTHOCUTENBHO TOro, He MOXEeT u
npeanoxeHHan hopmynnMpoBka HerpeaHaMepeHHOo BLIXOAUTL 3a paMKuy cchepbl NPUMEHEHUA CTaTeN 3, ycTaHaBnMBasA obLLyIio Hopmy
0 TOM, UTO KOHTprapaHTA ABNAETCA He3aBncumoin, 6e3 cebinku Ha obLumne TpebosaHua, KOTOpLIM 06A3aTeNbLCTBA AOMXHL! 0TBEYATL
LA TOro, YToOb! CUMTATLCA HE3ABUCUMBIMA. BbiNo NPeRnoXeHO COXPaHUTL HbIHELLHIOK hOPMYIMPOEBKY, HO NPU 3TOM YTOUHWUTb, YTO
OHa KacaeTca TaKxe He3aBUCHMOCTU KoHTprapaxTui nytem gobaenenusa, HanpuMep, Takux cnos "(BKIOYMAA rapaHTnmn, K KOTOPbIM
OTHOCATCA KOHTprapaxtim)"' nocne cnoe "win kakum-nnbo uHbIM 06a3aTensCcTBOM".

85. OpHaxo 6bina BhipaxeHa 03a604EHHOCTS B CBA3M C BO3MOXHOCTLIO BHECRHWA KaKNX-MB0 YTOUHEHUI B CTaTLIO 3 B OTHOLLIEHWN
BOMPOCOB HE3aBNCUMOCT KOHTprapaHtuid. Bbino ropguepkHyTo, uto crates 3 Gbina BKMoueHa B rnasy |, Kacawowyics cheps
NPUMEHEeHUA KOHBEHLMM, U TaKM 06pa3oM [ONXHA OF paHUUMBATLCA BOMPOCAMU, OTHOCALLIMMUCA K Cchepe NPUMEHEHUA, U He 0NXHa
cofiepxats MarepuantHbsie HopMbl. Kpome Toro, no Tem xe coobpaxeHysam Gbino yKasaHo, YTo CTaTbA 3 NpefHasHavaeTea ToNsKo
ana Toro, utobbl onpenennTL OTAMUMTENbHLIE YePTsl, KOTOPLIMM 00A3aTensCTBa (BKAIOYAIOLWME COFnacHo MyHKTY (a) CTaTteu 6
KOHTprapaHTi) [onxHbl obnapate OAA TOro, utobbl OHM CUMTaMUCh HE3aBUCKMLIMA, U, Takum 06pasom, BXoaMTh B cdepy
MPUMEHEHUA KOHBEHUMM, HO HE YKasbiBaTb NPAMO, YTO KOHTPrapaHTum ABNAIOTCA He3aBucHMbIMA. B CBA3K ¢ 3TUM Bbino NoaqepKHYTOo,
uTO CnoBa "W KakMM-NMBo WHbIM 06A3aTEeNLCTBOM" AONXHL! TONKOBATLCA BMECTE C onpefeneHuem noHATMA “obasaTenscTea”,
conepxammcAByHKTe (a)craTtbyt 6, 8KOTOPOM YKa3biIBAETCH, UTO "0DA3ATENLCTBO" MOXET TAKXE BKMI0YaTh KOHTPprapaHTuio. beino
OTMEUEHO, UTO B TAKOM CAyYae 3TV CNOBA MOXHO TaKXe TONKOBaTh U MOHUMATL KaK 03Havalowme "vunm nioboi gpyroi rapaHtien”;
Takum obpasom nNpegycMaTprBaeTCA cnyyan, Kacalowmica KoHTprapaHtid. Mocne obeyxaerns BonbLMHCTBO YneHoe Pabouei
rpYNibi NPULLING K MHEHUIO, YTO CNoBa "viv Kakum-nnbo uHbIM 06A3aTensCTBOM” [OMXHDI BbiTh COXPAHEHD! B UX HbIHELLIHEM BUAE
(o panbHenweM ob6CyX[eH n 3Toro Bonpoca cM. NyHKT 130 Huxe).

86. bBbin 3aad BONPOC 0 PONW NPUHLIANA HE3ABUCUMOCTH KOHTPrapaHTu OT MepBOHAYANLHON FrapaHTuW, HanpuMep, B TEX Cy4anx,
Korpa vmen mecto obmaH, KacaloWWicA MepBoHaJafnbHOM rapaHTuM, a Takxe O ToMm, uto Oynert ABnATbcA obmanom npu
KOHTPprapaHtn. B orseT 6bIN0 NoAaYepKHyTO, YTO Takan np06nema He nMeeT NPAMOTo OTHOLUEHNA K He3aBUCUMOCTU KOHTprapaHTum
KaK TakOBOW, HO OTHOCUTCA K BOMPOCY 0 HeobocHoBaHHOM TpeboBaHWM, paccMaTpMBaeMoM B cTatbe 19, B KOTOpON He NPoBOANTCH
pasnnuna Mexay rnepsbIM rapasToM U KOHTPrapaHToM B TOM, UTO KacaeTcs HeobocHoeaHHoro Tpebosanua. Bbino NpennoXeHo B
3TOM KOHTEKCTe paccMOTpeTh BOMPOC O Niobom panstHeneM yTouHeHn BaHHoTo acnekTa.

87. 3artem Pabouan rpynna paccmoTtpena BOMPOC O TOM, Kakylo U3 AByX (OpMyn1MpoOBOK, B3ATLIX B KBafpaTHble CKOOKW, "[He
uckniouasl..." umm "[3a ncknNoueHMeM NpeacTaBneHa OJOKYMEHTOB MMM uHOro nofobHoro aeincTema um cobbiual...", cnepgyet
COXpaHUTL Nepef CrnoBamu "B pamkax onepaTuBHbIX NOMHOMOYWIA rapaHTa/amuTeHTa”. Mpegnouterve BbiNo OTRAHO CoOXpaHeHo
BTOPOro BapuaHTa Ha TOM OCHOBaHUW, YTO OH ABAAETCA AyYLLUM U Boflee YeTKO KacaeTCA KOHLIEMNLMM HeOKYMEHTAPHbIX YCNOBUI.
OpHako 6bino BHECEHO HOBOE MPeAnoXerne, CornacHo KOTOpoMy HEOBXOAMMO UeTUe YCTaHOBUTD, UTO NOCNEnHAR dpasa TeKcTa
cTatek 3 HanpaeneHa Ha HEQOKYMEHTapHble YCNoBUA ¥ UTO QaxXe MOXHO MPpUBECTU HEKOTOpble NMpUMepsbl cnyyaes, Korga 310
ronoxeHve bygeT NpuMeHMMbIM. B nopaepXKy AaHHOro npeanoxenns buino NopuepkHyTo, UTo CNosa "onepaTMBHbLIE NONHOMOUNA"
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He ABMAIOTCA OYeHb ACHLIMU Y TaKUM 06pa30M npeanaraioT pasnuyHbe TONKoBaHUA. Bbino

NOAYEPKHYTO, UTO, XOTA B HEKOTOPbIX
lOpI/IC,ﬂMKLMle CyAb! MOTYT CUUTATb TO UMK UHOe AencTene, koTopoe bark obasanca n o, , '

PeAnPUHATL, BXOOALLMM B pamMku onepaTmeHbIX

KOHLIe NpeanoxeHna cTaten 3 [obasuTh CNoea "B CBOMX 6aHKOBCKMX onepaumax"”,
OnHako npome atoro 660 BbickasaHo BO3paxenne B CBA3N ¢ Tem, uTto Pabouas
MOHATUE "rapaHTa/sMUTeHTa" GaHKamu.

88. 3asepluas paccMOTpeHUE CTaThi 3, Pabouan rpyrnna HanomHuna, uTo oHa noapo6Ho
YCNOBUAX Ha& CBOUX MpeasinyLUMX cecousx, nocnenHVA pas Ha ceoein Asaguatb nepsoit ceccum (cm. A/CN.9/391

KOTOpbIe 6binv BbickazaHb!. Bbino MNOA4ePKHYTO, UTo 6bIN0 Bbl TPYLAHO HOCTUYL OBLLIErO MOHUMAHMS TOro, YTO NoApa3lyMeBaeTeA fog
BbipaxeHuem "onepaTmpHbIe NONHOMOUMA" N UTO Ay4mM Bbino Bkl peLeHre 0CTaBUTb ITOT TekeT Ges U3MEHEHNIA, B pe3ynbTaTe Yero
3 cnosa Tonkosanuck 66l cynami ¢ yuetom KOHKPETHbIX yCnoBMi 1 COOTBETCTBYIOLWLMX thakToB. [Mocrie 06C,y)ngHI/lﬂ Pabouan
Tpynna pellmna coxXpaHnTb Criosa "3a UCKNIOUYeHWEM NPeacTasneHna QOKYMEHTOB UMK MHOrO TaKoro AeNCTBUAR M coBbITUA" 1

npocuna PEAAKLIMOHHYIO Fpyriny paccMoTpeTh BOMPOC 0 TOM, MOXHO i1 HaiiTV 6ofiee ACHbI TEPMMH, YeM BeIpaXeHUe "onepaTiaHbie
nonHomouna",

CratbA 4. MexayHapogHsin XapakTtep obasaTenscTe
MyHxY 1

89. Pabouas rpynna cocpepoTounna ceoe BHUMAHME Ha TOM, CNegyeT M1 COXPaHATb CChiNKy HA MeCcTOpacronioxeHue
KOMMEp4eCKoro NpeArpUATMA NOATBEPXAAIOLIEN CTOPOHL! B NepeyHe CTOPOH, MECTOPaCToNoXeHne KOMMEPUECKNX NpeanpUATUN
KOTOPbIX MMEeT OTHOLLIeHMe K onpeaienermio MeXayHapo[HOro xapakTepa obAsaTenscTea. B xoge 06CyXAeHUA NoAHKMAnNcA pas
BOMPOCOB, BOZHKAIOLLIMX B CBA3N C BKMIOYEHNEM TaKOM CChiNkW. B uicno 3mvx BOMPOCOB, B YACTHOCTH, BXOAMAN CeayloLme: ecnm
NoATeepxpaioLan cTopoHa 1 beHeduLmMap HaXOHATCA B OAHOM rocynapcTee, To AOMXHb! MM OTHOLLEHUA MOATBEPXOAI0LLEN
CTOPOHb! C BeHedMLMapOM PernamMeHTMPOBATLCA NPOBKTOM KOHBEHLMN: B KAKOI! Mepe AaHHbIA BOMPOC [OMKEeH PaccMaTpuBaTheA

B pamKax OfHOW cOenkv 1 cnedyeT MM BKMIOUATL B 3TO MOMOXEHUE Takxke CCBINKY Ha MEeCTOpacrionoxexne KOMMEPUECKoro
NPeanpUATUA BCTPEUHOro rapaHTa.

90. B nomb3y MCKMOUEHMA CCHINKM Ha MOATBEPXOAIOLLYIO CTOPOHY 6bIN0 BLICKA3AHO MHEHWe O TOM, UTO OTHOLLEHUA
rapaxTa/amureHTa ¢ GerHeduLUMapoM cneayeT paccMaTPUBATS C YUETOM UX CAMOCTORTENLHOMO xapakrepa. Bbino oTmeueHo, uTo,
0coBeHHo B ToM crlyuae, Koraa NoATEePXAaloLLas CTOPOHa 1 BeHeduumap HaxoMATCAB OGHOM FrOCYAPCTBE, 3TO CAMOCTOSTENBHOS
06A3aTENbCTBO MOXET CUMTATLCA BHYTPEHHMM BOMPOCOM, KOTOPBIA HE UMEET OTHOLLEHMS K onpefieneHuio MeXAyHapoaHoro
xapaxTepa obA3aTensCTea rapaHTa/amuTeHTa reped GeHedrUMapoM. Beino yKazaHo, UTO CobInKa Ha noaTBePXAAIOLLYIO CTOPOHY
MOXeT UMeTb 0BpaTHbIA pesynsTar, HanpuMep, B cryyae, KOraa nocne Bbiaqmn obasaTenscTea rapaHTom/amuTeHTOM GeHeduLmapy
B OfIHON CTPaHe, MOATBEPXAEHUE [OMONHUTENLHO BBINAETCA NOATBEPKAAIOLLE CTOPOHOW B UHOCTPAHHOM rocyfapcTee. bbiim
NocTasneHbl Takke BOMpoch, Kacalolnec nocneaCcTauii KONMMauu HopM Npasa Ans 3TOro BONPOCA, BKMIOUaA NoBbIe cCbirky Ha
HOPMb!, NMOAO6HLIE TeM, KOTOPbIE COMEPXATCA B NPOEKTE KOHBEHLIAN.

91.  BbinM BbicKa3aHbl PA3MMUHbLIE MHEHWA B MONb3Y COXPAHEHUA CCbIfKN Ha nogreepXxpatoLyio cropoHy. OfHO U3 TaKuX MHEHUn
3aKMIO4anNoch B TOM, UTO MeXAYHaPO£HbLIA XapakTep 06A3aTeNnsCTBA QOMKEH ONPeAenATLCA C YYETOM MNepcreKTuB, KacaloLmxen
BCei! CAeNKU, BKNIOUAA He TONBKO BO3MOXHOE MOLTBEPXAEHUE, a TAKXKe BOMOXHOE Hannume BCTPEUHOU rapaHTun. B cBA3N ¢ 3TUM
Bbino sHeceHo crepyloLlee Npeanoxenne: *nA Lenei HacToALeN KoHBeHUMM rapaHTy, BCTPEUHbIE FrapaHTu M NOATBEPXAeHNA,
OTHOCALMeCA K MexpAyHapoAHoMmy obsasatenscTey, camu no cebe RBAAIOTCA MexayHapopHuiMu obsasaTenbcTBamu”. Bbino
MOAYEPKHYTO, UTO B pesynsTaTe BKMOUEHUA Takoro rnonoxexna abconioTHO BHyTpeHHee O0OA3aTeNnsCTBO MOXeT CTaTh
MeXAyHapOoAHbIM B C1nly TOro 06CTOATENbCTBA, YTO BCTPEUHAA rapaHTvia BbidaHa B ApyroM rocygapctee. [na yTouHeHMA BaHHoro
npepnoxenna Beina npegnoxera GoOPMyIMpoBKa B CreayloLel pegakuy: "oTHocALIMECA K MEXOYHAPOLHOW rapaxtui v
BblgaHHble B ee Nopaepxky".

92. Xova Pabouan rpynna He Obina roToBa paclmpuTo cdepy MyHKTa 1 3a CUeT BKMIOYEHWA B HEro YMOMMHaHWA O
MEeCTOPacnonoXeH KOMMEpPUeCKoro NpeanpuATUA BCTPEUHOro rapaHTa, Mo MHEeHWO BOMbLIMHCTBA €€ UfieHOB, CCbINKY Ha
noATBEPXAAIOLLYIO CTOPOHY CnealyeT coXpaHuTb. Bbino BbIckasaHo MPeanonoXeHne 0 TOM, YTOo Bbifjlaua NoATEepXaeHA oTAMYaeTcA
OT BbINAY BCTPEUHOM rapaHTn C TOUKM 3PEHUA OMpPefieneHrA MeXOyHapoAHOro xapakTepa obasatensctea. ObpaLlanocs BHUMaHMe
Ha TO, UTO B TUMNYHOM Cry4Yae NonTBePXAeHnA rapaHT/amnTeHT u BeHeduumap GygyT HaxoauTCA B pasHbiX rocydapcreax, a
NoATBepXAaloLan CTOpoHa - B TOM Xe rocynapcTee, uto U beHeduumap. B Takux TMNKMuHLIX obcToATenscTBax BeHeduumap
3aNpoCUT NOATBEPXKAEHNE UMEHHO 1A TOTO, YTOObLI UMETH BO3MOXHOCTbL NPEACTaBNTL TPeboBaHe 0 MnaTtexe B CBOeM rocy fapcTee.
W HanpoTuB, rapaHT/aMATEHT rapaqtui, NoSAepXaHHoN BCTPeUHON rapaHTven, 06bIMHO MOXeT HaxoOuThCA B TOM Xe rocyaapcTee,
uTo n 6eHed)MU.V|ap, a JTO O3HavaeT, UTo BHYTpeHHAA rapaHTuA npeppallaeTcA B MexgyHapoaHoe OGHBaTeI‘IbCTBO, Ha KoTopoe
pacnpocTpaHaeTca NencTBUe NPOeKTa KOHBEHLMM BCAEOCTBNE BKMOYEHUA B MyHKT 1 CCbIKYU Ha MECTOPaCcnofioXeHue KOMMEPUECKOro
NPeAnpuATMA BCTpeuHoro rapaHTa. MoMUMMO COMHERUI B LIeNOM B HEOBX0AUMOCTH NOLOBHOTO pacumperna cd’epli' MpYMeHeHNA
fipoeKTa KOHBEHUMM, Oblnv MOCTaBNEHbl W BOMPOCH!, HamnpuMep, B OTHOLIEHWA NOCMEefCTBWA Bbidaus MepeBon rapaHTun B
HeforosapuealoLeMes rocyaapcTee Ha OCHOBaHUK TAKOrO paclLMpexHoro nopxoda. Mpy 3TOM KOHKPETHO ynoMUMHanach HopMa,
cogepXauanca B ctaTbe 27, CornacHo KOTOPo# B OTCYTCTBME BhIOOpa Npaea CTOpOHaMu NMPaBoM, NPUMEHKMbIM K 06A3aTenbLCTBY,
ABAAETCA NPABO MECTa ero BbiauM.

93. Tocne obcyxpeHus Pabouas rpynna peLumna CoxparuTh CChIKY Ha MOATBEPXAAIOLLYIO CTOPOHY U OTKAOHANA NPefnoXeHue
0 BKAKOUEHMA CCbINKW Ha BCTPEeUHOro rapamTa. IMpun 3aBepLueHmn obeyxpeHua nyHkTa 1 oTMeuanocs, uto s Gyayluem By et uMeThes
BO3MOXHOCTb ANA [OMONHATESLHOMO 06MEHa MHEHUAMU MO 3TOMY NMOfIOXEHUIO B Criyuae, ecni B CBA3Y ¢ NOCTaBNEHHLIMU BONpocamu
BO3HUKHYT Kakve-nubo mononHuTenbHblie coobpaxeHns.
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94. Bbino BbICKa3aHo MHeHve 0 TOM, YTO NyHKT 2 cnegyeTt UCKNIOUATL

KoTopble MOryT BbiTh HeonpedeneHHbIMA. 3T BOMPOCE!, B 4ACTHOCTH, KACAIOTCA CEAYIOLLETD: UTO MOXET Mpou3oiTH, ecnvi B
obAzatenscTBe He ykasbiBasTcA MECTOpPacronoxeHne KOMMEpUECKoro npepnpuATvA CTOPOHL! UMK eciu MecTopacronoxeHne
KOMMEPUecKoro MpearipuATMA, ykasarHoe B obAsatenscTee, B HeCTBUTEeNLHOCTV He ABNAETCH MECTOPacroNoXeHMEM KOMMEPUECKOro
NPEANPUATUA [aHHON CTOPOHSLL. B 0TBET Ha 3T0 6bino NOAYEPKHYTO, UTO LienNb MyHKTa 2 COCTOUT BO BKAIOUSHMM MOACHAIOLLIEN HOPMbI
ANA Tex cnyuaes, KOrAa yxe BO3HWKNA HEKOTOpas HEONpeneneHHoCTs B CBA3N ¢ MHbOPMaLWeN, yKkasaHHoM B obazartenscre,

» MOCKONbKY OH MOXET MocTaBuTh BOMPOCHI, OTBETH!I Ha

NPeAnPUATUA. BbiNo TakXe MOgUePKHYTO, YTo aHanorMuHasA HOPMa COLEPXMTCA B APYIMX MeXAYHAPOOHbIX AOKYMeHTax, Harpumep
8 KoHseHum OpraHusavmm ObbenuterHsix Hauuit o Aoroeopax MexayHapogHoi Kyrnu-rpoga

95.  BbiNo BHECEHO HECKOMLKO NpeAnoxeHnin 06 usMeHeHMN HOpMb!, MPEAYCMOTPEHHOI HbIHELLHMM TEKCTOM NyHKTa 2, 0AHAKO HK
ORHO 13 HUX B KOHEUHOM UTOre He Bbino NogaepxaHo PaGoueit rpynnon. OgHo U3 Takux NpeanoxeHuii npegycMaTpueano, yro
B cnyyae ykasaHua Gonee uem opHoro MECTOPACMONOXEHMA KOMMEPUECKOro npeanpuAtMA moboe W3 yKa3saHHbIX
MECTOPaCrnoNoXeHUn MOXeT YUITHLIBATLCA ANA Leneit onpefensHna MexAyHapoaHoro Xapaktepa 0BA3aTenbcrea, Hpyran
npepnoxexHas nonpaeka npegycMarpueana 3amMeHy CCbiNk1 Ha "MecTopacnonoxeHue, uMelowee camoe HenocpencTeeHHoe
OTHOLWEeHWe K 06A3aTentCTBY", CCbINKOM Ha MECTO, B KOTOPOM LOMKHLI pACCMATPUBATLCA COOTBETCTBYIOWME BOKyMenTbl. B cBAau
€ nocnepHuM npepnnoxeHnem BN MOAYEPKHYTO, YTO, Kax npegronaraeTca, NYHKT 2 QonxeH UMeTs Gonee Lpokyto cehepy
FIPUMEHEHNA, YEM TONLKO B OTHOLLIGHWN FrapaHTa/SMUTeHTa, 1 fo3ToMy NpefnaraeMoe n3MeHeHne npueeneT K HeonpaepaHHoOMy
CYXEHMIO Cabepb! NMPUMEHEHUA ITOr0 MONOXeHNs. Bbino Takxe NPEANOXEHO MOMbITATLCA CHATL 03aBOUEHHOCTD, BLIPAXEHHYIO B
OTHOLLIEHUN NYHKTA 2, MYTEeM UCKMOUEHNA U3 NyHKTa 1 Cnos "yKasaHHoe B 0bA3aTenscTEE". Kpowme Toro, npefnaranocs BKAIOUWATL

BNYHKT 2 KOHKPETHYIO CCLINKY Ha "WTab-KBapTUPY" CTOPOHI, 8CAN ykasaHo 6onee 4Yem 0f1HO MECTOPACTIONOXEHUE KOMMEPUECKOro
npeanpuATUA.

96. BbinnocrTaeneH Bonpoco UenecoobpasHoCcTU CCbINKM B NOANYHKTe (b) nyHkTa 2 Ha "06biuHoE" MecTopacrionoxexue. Pabovas
rpynna nogresepamna 060CHOBAHHOCTL UCHONL3OBAHWA 3TOFO TepMMHA, KOTOpbI, Kak oTMevanocs, ynoTtpebnaerca g Apyrux
AokymerTax OHCUTPAN, 8 ToMumcne 8 Tunosom 3akore IOHCUTPAM o MeXayHapoOHOM KomMepueckom apbutpaxe (crarba 1(4))

v 8 KorBeHym Opranuzaupm O6beamHerHbIX Hawii 06 oTBETCTREHHOCTY 0nepaTopos TPaHCNOPTHLIX TEPMUHAIIOB B MEXIYHApOHON
Toprosne (ctatba 2(3)).

97. MMocne 06CyXAEHUA U PACCMOTPEHNA PA3MMUHBIX BHECEHHbIX npeanoxenxuin Pabouas rpyrna npuHANa pelieHne COXpaHUTL
CyLLecTByIOLLYIO hOPMYNUPOBKY NMYHKTa 2. BbiNo oTMeUeHo, uTo B MoAnyHKTe (@) cebikv Ha "MecTopacnonoxeHue" By gyT 3aMeHeHb!
CCbiNKamu Ha "MecTopacrionoXeHne KOMMepHecKoro npegnpuAaTua”.

Cratba 5. [puHUMMLL TONKOBAHNA

88. bBbin nocTasneH BonNpoc © TOM, UTO 03HAYaeT TepPMUH “MeXAyHapoaHaA MpaKkTka He3aBuCUMbIX FapaHTUIl U Pe3ePBHbIX
aKKpeaUTUBOB". BbiINO yKasaHo, UTo AaHHan ¢pasa BKAIOUEHE B KAUECTBE CCbINKU Ha onenpwgmue MeXgyHapoaHbie CTaHaapThl
MPaKTVKK, CMOXMBLLBNCA HAa MeXAYHAPOOHOM YPOBHE B OTHOLLEHWW HE3aBMCHMbIX rapaHTuin U pesepBHbIX aKKpPeauTUBOB, U C
HaMEPEHNEMUCKIMOUNTL BOMOXHOCTE NMPUMEHEHUA MHO MPaK VKW GOMee HU3KOTO YPOBHA, YeM MPaKTyKa, CROXMBLIAACA M NpUHATAA
Ha MeXAyHapoAHOM ypoBHe. BLino BbiCKa3aHO MHeHWe o ToM, YTo B criyuae BOBaBNeHNA cnosa “"cTaHOApTHOI nepez Croeom
"MeXOyHapoaHoii® Takoe NoHMMaHUe By OeT OTpPaxeHo nyulle, paBHO Kak 1 ByneT ACHO YKa3aHo, UTo YNOMUHAETCA He KaKoW-NM6o
CTaHAapT, a cTaHAapT, obLenpuHATLIN B Mpakike. CornacHo OPYroMy MHeHuIo, MOCKONLKY fIPU TONKOBAHWN KOHBEHLWM
thakTnueckn Bynet nmeTseA B By 6aHKOBCKAA NPaKTVIKa, YTO, Kak YKa3biBanoch, BromnHe L}'enecooGpasHo, B 3Ty dpasy cnegyer
BKMIOUATL KOHKDETHYIO CCbINKY Ha "MeXZYyHapoaHYo CTaHOapTHYIO 6aHKOBCKYIO MpakTuky”.

99. BwmecCTe C TeM BbiCKasbIBaNUCL BO3PaXEHNA MPOTUB BKMIOYEHUA KaKOW-MBO CCbiNKW Ha GaHKOBCKYIO npakmky. bbino
NOAYEPKHYTO, YTO B pamMKax MPoeKTa KOHBEHLMM Bbiiada 0BA3aTeNbLCTs He OrpaHNuMBaeTCA HaHKaMm1 1 uTo B ByayLLEM KONMUECTBO
BU[I0B YUPEXOEHUA-IMUTEHTOB MOXET YBENMUNTLCA, 8 3TO CBUAETENLCTBYET O HEOBXOQMMOCTY BKIIOUEHUA hOPMYNMPOBKU, KOTOPAA
Mo3sommT B Gonbluein CTeneHn yumTbisaTs Byayiie U3MEHEeHUA B NPaKTUKe. Bbino yKa3aHo, UTo C YUETOM 3TOr0 KOHBEHLMIO He
cnepyeT orpaHnunBaTh cchepon HaHkoBCKOM NpakTvk. Kpome Toro, 6uino MOAUEPKHYTO, UTO B CTaTbe 5 He YKasbiBaeTCA, 4To rpy
TONKOBaHUW KOHBEHLMM CrefdyeT yu TbiBaTb MexXOyHapoaHYl0 NPakTMKy; B Hell rOBOPUTCA 0 HeobxoammocTv cobnioperna
A06pOCOBECTHOCTM B MEXOYHAPOAHOW MPaKTVIKe.

100. BmecTe ¢ Tem 6bIN0 BbICKa3aHO MHEHWE O TOM, YTO Pa3paboTKa hopMyANPOBKM CTATLM 5 OCHOBBIBANACH Ha TOM ﬂOHMMaHVI:;
UTO, MOCKOMbKY 3TW OBA BUAA [OKYMEHTOB MOTYT BbIOABATHLCA MHBIMW yupeXmeHuaMA, Nomumo 6aHKos, e6ax<Ho nongﬁp:x:'(e
BbICOKME CTaHAAPTHI CrPpaBennMBocT N cbanaHcMpoBaHHOCTU, KOTOPLIE C TEUEHUEM BPEMEH CROXUIMCH B aHKoacxomno;;Koany
n nonyunnu otpaxenune B YT u YTO. bbino ykazaHo, UTO UHbIe YUPEXOeHUA-IMUTEHTbE HE JONXHb! yTeepxnare, urroé oronuy
OHW He ABNAIOTCA BaHKkamm, K HUM He NPUMEHAIOTCA CTONb BBICOKUE CTAKAAPTHI, CAOXUBLLMECH B 6aHKOBCKOW MpaKkTvKe. br:/fl;  Talcke
MOAYEPKHYTO, UTO CTaThIO 5, BOZMOXHO, npupeTcA npmsec;m B COOTBETCTBUE € NyHKTOM 1 cTathu 13, B KOTOPOM yrno
“obtiienpr3HatHble CTaHOaPTL MeXOYHapOaHON MPaKTUKK'.

101. Pabouan rpynna HaroMHUNa o TOM, 4TO OHa 0oBCyaMna STOT BONPOC Ha CBOEeN soceMH_afguaTow ceccun (gM. Aolgel\éf’:gﬁ;
MyHKT 77,1 A/ICN.9/WG.II/WP.76), Ha KoTopoii Bbina cornacoeaxa cn"enytoman dopmymnuposka: “cobniofieHve o mﬂzcse oo
B MEXAyHapoaHOW NpakTke rapaHTuii 1 pe3epsHbix akkpeamtmeoe'. Mocne obcyxpaerua Pabouas rpynna pe . pHYT
3TOW hOPMYMPOBKE, MOCKONbLKY OHA NMyullle 0TpaxaeT obluee MoHMMaHMe HOPMb!, NPEYCMOTPEHHON B CTaThe 5.

i i
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Cratba 6. Onpepenenvia
BeogHas yacts

102. Pa6ouan rpynna couna BBOQHYIO YacTb B LenoM npuemnemoit.

CognyHkT (a) (“obAsaTenscTeo”)

103. BbiM BbICKa3aHb! PA3MUUHBIE MHEHWA B OTHOLLEHIM TOr0, Kakue U3 B3ATLIX B KB3
("sKniouaeTt" unm “moxer o3HauaTb"). Bbino oTMeUEHO, UTo MPeANoYTUTENLHO COXpaH1Tb COBO “BKNIOYAET" HA TOM OCHOBAHWM, UTO
OHO fyiLlie Nepenaer HasHaueHUe 3TOro MONoXeHUA, KOTOPOE JOMKHO [aBaTh Op1EHTUPOBOYHOE ormMcaHue "obAsaTenscTea”, Kak
3T0 chenaHo B NyHKTe 1 cTaThbit 2. BmecTe ¢ Tem 6bino ykasaHo, 4To B npoekTe KOHBEHLIMM CNOBO "06A3aTEeNLCTBO" B HEKOTOPbIX
Cry4anx MOXeT O3HauaTh BCE YKa3bBAEMble [OKYMEHTb! UAW, B 3aBUCUMOCTH OT KOHTeKCTa, niib 08uH U3 Hux. Moatomy 6bino
BbICKa3aHo NpeanonoxXeHue o ToM, UTo NPeAnoYTUTENbHON ABNASTCA ¢hOPMyNMPOBKa "MOXET 03HauaTb". B OTBET Ha 311 [osogbl

Bbl10 NOAUEPKHYTO, UTO BO BBOGHONA YACTU CTATLM 6 yXe npenycMmatpuBaeTCA, YTO ONPefeneHns OOMKHLI TOMKOBaTbCH B
CO0TBETCTBIM C KOHTeKcTOM. [MoaTomy Pabouas rpynna pewmna COXpaHuTL CRoBo "BKMiovaeT".

APaTHbIE CKOGKW CNOB crnegyeT coxpaHuTs

104. Buino npegnoxero - 1 Pabouas rpynna cornacunacs ¢ 3T -
"noarsepxaeHe obA3aTenscTBA", C TeM UToBL Takxe
TUMUYHLIM 0BBLEKTOM noaTBEepXAeHuA.

38MEHUTL CCbINKY Ha "noATBepXAeHMe rapaHtin” cebikoi Ha
Y4ECTb pe3epBHbIe aKKpeaUTUBLI, KOTOpble hakTuiecku ABNAIOTCA Bonee

105. Bbino BbICKA3aHO MHEHWE O LERecooBpasHOCTU pa3bACHEHUA TOr0, YTO B CMy4Yae BHECEHUA U3MEHEeHUA B 0BA3ATEeNbLCTEO
onpeneneHne obAsaTenscTea PACMPOCTPAHACTCA Ha MONOXEHUA 1 YCNIOBUA, BKMIOUEHHbIE B BaHHOE U3MeHeHWe, & He TONbKO Ha
nepBoHaYankHbIA JOKYMEHT. Bbifio BbiICKa3aHO NpesnonoXeHIUe O TOM, UTO Takie CNoBa, Kak "i BKIoUaeT Boe npoyve NOMNoXeH1n
Y YCNOBIA, K KOTOPLIM OHO OTHOCUTCA", NO3BONMAN Gbl YUECTL 3TO 0BCTOATENLCTBO, 8 TAKXKE OXBATUTE MOBLIE MOMOKEHWA 1 ycnoswa,
KoTopbie GyayT BKNIOUEHL! B [JOKYMEHT B KA4ECTBE 8o COCTABHOI YacTH. Bbino nopuepkHyTo, uto "Pabouan rpynna obcyauna atoT
BOMpOC Ha cBoeW ppaauaTh Nepsoit ceccuns (cMm. A/CN.9/391, NyHKT 44) 1 pewwmna, 4to B NOQOGHOM pasbACHEHUN HET

HEO6X0AMMOCTH, MOCKONLKY U TaK OYEBMAHO, YTO CChINKA HA OBA3ATEALCTBO MOHMMAETCA KaK CCbinKa Ha nocnegHWit BapuanT
obAsaTenscTsa.

106. Pabouan rpynna Takxe ofcyauna BONPOC O TOM, OKA3bBAET MM BAMAHME Ha HE33BUCUMOCTb [OKYMeHTa BKMIOUEHNE B Hero -
MYTeM OTCHINKN K APYroMy ROKYMEHTY - MONOXEHIA 1 YCroBnin Takoro APYroro AAOKyMerTa. B 3Toit cBA3M G610 NOUepKHyTO, 4To
B BonbLUMHCTBE Cryuaes, 8 YaCTHOCTY B Clyuyae NOATBEPXAGHUA, NIONOXEHUA W YCIOBMA He YKa3blBAIOTCA B TEKCTE [OKYMEHTa, a
BKNIOYAIOTCA NYTeM OTChINKM K nepsoHavantHomy obasatenscTey. MoatoMy Gbin mocTasneH BONPOC 0 TOM, GReAyeT N, NOCKOmMbKY
BCTaTbe 3 HE3ABUCHMbIM CUMTAETCA NMLLIb CaMOCTOATENbHOE 0BA3ATENLCTEO, 06A3ATENLCTEO, BKOTOPOMUMEETCA CObINKA Ha ApYrMe
FOKYMEeHTbI, He paccMaTpuBaTh KaK HE3aBACUMOE W MOSTOMY He CUATaTh BXOAALLMM B cchepy MPUMEHEHMA NPOeKTa KOHBEHLM.
LLivpokyio nopAepx Ky rofyunno MHeHne o TOM, YTO, XOTA, BO3MOXHO, GbiN0 bl MONE3HLIM PA3LACHUTH, YTO MPWU HAMUUWM B
MONOXEHUAX U yCNOBUAX 0QHOI0 [OKYMEHTa CChINKY Ha APYToi JOKYMEHT OH TeM CaMbIM He YTpauvBaeT CB0e He3aBUCMMOCTH, TaKoe
pasbAcHeHue HeobA3aTenbHO CreayeT BKNIYaTL B NOANYHKT (a). Bbino NogUepKHYTo, UTO ITOT BONPOC KACAETCS TAKKE BCTPEUHBIX
rapaHTui 4, BO3MOXHO, LienecoobpasHo paccMoTpeTh ero Mnpu o06CYXAeHM NPOUMX NOROXEHW NPOEKTa KOHBEHUMI.

Doanyskr (d) (“koHTprapaHtua")

107. Kak oTmevarnock paHee Ha [aHHO? cecct (CM. NYHKTI 83-85 sbite), GbINO BHECEHO MPeanoXeHre o LienecooGpasHOCT!
BKMIOUEHWA NPeANONOXUTENbHO B NOANYHKT (d) HACTOALLIEN CTATBM MONOXEHUA O TOM, UTO 06A3ATENLCTBO HE yTpauMBaeT CBOeN
He3aBMCMMOCTN UCKIIOUMTENbHO B CUNY CChINKU Ha gpyrue obAsatensctea, Kak 3TO MOXeT BbiTh B Cnyyae KOHTprapaHTui uiu
rnoAaTeepxaeHna obasartenscrea.

108. XOTA HAKaK1X BO3paxeHUi1 B OTHOLLGHUM CYLLIECTBA MPennoXeHHOoN HOPMbI Bbicka3aHo He Bbino, Pabouasa rpynna nocrie
obCykaeHra 3Toro Bomnpoca coYna HeLlenecoobpasHbiM BKMIOUATH NPAMOE YKa3aHne Ha 3TOT cuet. Bbino BuickasaHo MHeHue O ToM,
UTO TaKoe yKasaHue CO BCell OUeBUAHOCTIO BLITEKART U3 TEKCTA NPOEKTa KOHBEHUMM ¥ MOXET BbiTh NErko YCTaHoBNeHO MNyTeMm
Tonkosahna. Pabouas rpynna Takxke Bhipasuna 03aboueHHOCTb B CBA3W C TEM, UTO TaKaA hopMyrMpoBKa, KaK "0THOCALLAACH K
NONOXEHUAM 1 YCNoBUAM APYroro 06asaTtenscrea”, MOXeT co30aTh HEACHOCTb, MOCKONLKY TaKas (hOPMYNNPOBKA, BO3MOXHO, He
nNoAnaeTCA OOUHAKOBOMY TONKOBAHWIO UMK MOHAMAHMIO. BbiNo NOAYEPKHYTO, UTO 3Ta HOPMYNMPOBKA MOXET TONKOBaTLCA B y3KOM
cMbicnie 663 QONXHOro yyeta TMNMUHON hopMbl MOATBEPXAEHNA Pe3ePBHOro akKpeauMea, KOTopoe NpeacTaenaeT coboi nuilb
TUTYNbHLIA MUCT, ABMAIOWMACA OOMONHEHWeM K KOMMM NEPBOHAYanbHOTO Pe3epBHOFO akkpeauTuea.  bbino  BbiCKa3aHo
npeanonoxeHne o ToM, YTO AanbHenlee paccMOTPEHNe BOMPOca O BKMIOUYEHW Takon chopMyMMpOBKU cnepyeT npoBoauTh B
KoHTeKcTe cratby 3 (CM. MyHKT 130 Huxe).

109. 3atem Pabouas rpynna npuctynuna Kk obcyxpaeHuio Texcta nognyHkra (d). OHa pelunna uckniounTs B3ATbIE B Havane TekcTa
NOAIyHKTa B KBagpaTHbie CKOBKY cNoBa "Wk aHanorM4HOro MHCTpymeHTa". Bbina BbickasaHa 03abo4eHHOCTL B CBA3N C TEM, YTO
CMbICT 3TUX CNOB HE ACEH K MOXEeT NPUBECTU K MyTaHULIE B OTHOLLIEHWW FOHATUA HE3aBUCUMOCTY obAsaTenbcTBa. Pabouan rpynna
cornacunack ¢ NPeANoXeHMeM NPUBECTV cogepXaulytoca B nognyHkTe (d) ¢opmynmupoaxy “no TpeboBaHMIo M NO NPeQCcTasieHnio
MoBLIX OrOBOPEHHBIX OOKYMEHTOB" B COOTBETCTBUE C Bonee YeTkom chopMynUpOBKOM Mo aHanorvuHoMy BOMpocy, kotopas bypert
BKAIOYEHA B CTATLIO 2, U Nepepana 3TOT BOMPOC Ha pacCMOTPeHne penakuMoHHOW rpyniib.

110. Pabouan rpynna Takxe corfiacunacs ¢ rpefnoxeHneM 3ameHUTb hopMyMpoBKY "yKasbiBAIOLUMX HA TO, UTO NNaTeX ... 6le3
BocTpeboraH oT ..." hopMYNMPOBKON “yKa3biBAIOLLMX MW U3 KOTOPbIX CredyeT, uTto ...". BbiNo OTMEYEHO, UTO BKAIOUEHWE Takon
hOPMYNMPOBKU B JaHHOE NMOMOXeH e, @ TakKe B CTaTHiO 2 CHAMET 03aB0MEHHOCTb, BbICKA3aHHYIO B OTHOLLEHWW UCTIONL30BaHUA CAoBa
"ykasbiBalouwx" B CBA3W C TeM, UTO OHO MOXET TOfKOBATLCA KaK Tpebyiolllee hakTUUecKoro ykasanusa B TpeboBaryn Ha To, uTo
nnarex NpuuuTaeTcA. BbiNo BbICKA3aHO MHEHWE O TOM, YTO TaKoe U3MEHeHWe MO3BOMIUT YeTKO MOACHUTbL, YTO NPOEKT KOHBEHLIMM
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OXBaTbIBAET rapaHTuy Mo NpocToMy TpebosaHnio. U HakoHew, PaGouas rpynna pelumna coxpaHuTh cnoea "

U1 ocyLecTeneH uM",
B3ATbIC B KBAApPaTHLIe CKOOKK B KOHLE CYyLLIECTBYIOLLIEro TeKcTa.

111. CyueToMBbiIeyKa3aHHbIX peLueHnit PaBouan rpynna couna, uto copepxanie NOBnyHKTa (d) ABNAETCA B LIENOM MpUeMIeMbIM.

DognyHkT (e) ("KoHTprapaHT")

112. Pabouan rpynna couna, uto cogepxaHie MOANYHKTA (€) ABMASTCA B LIENOM MPUEMSMbIM.

MoanyHkr (f) ("nonTeepxnaerne”)

113. CocroAnca 06mMeH MHEHUAMN B OTHOLLIEHUU UenecoobpasHocTn coxpaHeHuA B KOHLIE TeKCTa NoamnyHKTa (f) dpopmymmpoBkm,
rnacAled, yTo npepacTaeneHne GeHeduurapoM noATeepxpalioilei cropone TpebosaHuA nnatexa He BemeT K yTpare
berecbuumapom npaea BOCTpeboBaTL NNATEX Y rapaHTa/sMUTeHTa B cnyvae OTKNOHeHWA TpeGoBaHUA WMNM HennaTexa. Bbino
0TMEYeHO, YTO AaHHaA hOPMYNNPOBKA AOMKHA OXBATBIBATL CUTYaLMM, KOrfia TpebosaHe 6bio npefAcTaeneHo nofATeepXaaloLyen
CTOpOHe, HO OTKNMOHEHO elo, a Takxe crydan, korAa GeHeduumap peumn soctpebosaTts nmnatex y rapavTta/amireHta 6es
fp€ABapuTensHOro NpeacTaeneHnA TpebosaHNA NogTEepXAaIoLLEN cTopoHe. [lanee 6bino oTMeUeHo, uTo 3Ta cdhopmynuposeka 6bina
BKHOUEHa C TeM, UTOBbI NOMLITAaTbCA OTPA3UTL MPUHATOR Ha ABAKLATH NepBoi ceccm Paboueit FPyNnb! peLLieHne O TOM, YTO B 3TOM
nonoXeHn cnenyet HeTKo ykasaTb, UTO COrNacHO MPOEKTY KOHBEHLIMY NpeabABNeHVe TpeGoBaHMA NOATBEPKAROLLEN CTOpOHe He
BneveT 3a cobon yTpaty beHedmLMapoM Mpasa npeAbABNTL TpeGoBaHue IMUTEHTY, eCnu NOATBEPXAIOLLAA CTOPOHA 0TKa3biBAETCA
oT nnatexa (A/CN.9/391, nyHkr 50). CornacHo 3TOMy peLLeHUIO BaHHOEe MOMNOXEHNe He npegHasHaveHo anA paccMOTPeHUA
BOFMPOCOB, KOTOPbIE MOrYT BbITh HagnexXallwM o6pa3om yperynposaHs! B YCOBMAX 0BA3aTENsCTBa, Harnpumep sonpoca o ToMm, B

Kakom nopanke Gereduumapy cnefiyeT oCyLLECTBAATL CBO@ NPAaBO NPeabABNATL TpebosaHve Nnatexa AMGo NoATBEPXAQAIoLLEN
CTOpOHe, Nbo IMATEHTY.

114. Xota chopmynMposka, COAEPXALLAACA B CYLLECTBYIOLIEM TEKCTe, Mofyumna onpefeneHHyio NMoaaepxKy, 8 OTHOLLEHWN
LenecoobpasHocTn ee BKNIOUEHUA U ee copepxaHua Gbin caenaH pap OroBOPOK. bbiNO BLICKA3aHO MHeHWe O TOM, YTO 3Ty
hOPMYNMPOBKY criedyeT UCKNIOUMTb, MOCKOMbKY MPeaycMaTpuBaeMas elo HOpMa, COrNacHo KoTopoit BeHeduumap wnmeeT
BO3MOXHOCTb 1 rMpaso eocTpebosaTs nnarex nnbo y rapaHTa/aMuTeHTa, AMbo y NoATBEePXAAIOLLIEH CTOPOHDI, QUEBMEHA CaMa Mo
cebe, 1 no3TOMY COXpaHATL ee B NOAMNYHKTE (f) HeT HUKaKo HEOBXOAMMOCTH. Bbina BbickasaHa 03a60YEHHOCTb B CBA3V C TeM, UTO
COXpaHeH1e 3ToM HOPMb! B MOZNYHKTE (f) MOXET MPMBECTU K ero HenpasufbHOMY TONKOBAHMIO, KaK YCTaHABNMBAIOLLIEMY MOPAROK
npeAbABneHnA TpebosaHnA NOATBEPX/IAIOWIEN CTOPOHE UMM rapaHTY/SMUTEHTY. BbiNo TAKXKe BLICKA3AHO MHEHe O TOM, YTO B
cyulecTsyioLein GOpMYnMPOBKe 3Ta HOPMa thaKTYecKk He 3aTparveaeT age Haubonee obLLMe NPoBnemMbl, BO3HUKAIOLME B CBA3M
¢ nopaTsepxaeHneM. Itn npobnems KacaioTcA npas GeHeduimapa B cnyvae, KOrga NOATBEPXAAIOWIAn CTOpoHa nofyyaeT
AOKYMEHTbI, HO OTKa3blBaETCA MPON3BECTU NMATEX, U B cyYanx, koraa 6eHeduupap o6palliaeTca HANPAMYIO K rapanTy/3MUTEHTY
¢ Tpebosaruem nnarexa. Takoi NOAX0L MOXET UCroNb30BaTLCA GeHedrLMapoM, Koraa, HanpuMep, NOATBEPXAAIOLLIAA CTOPOHA
Tepnmt 6aHKpoTCTBO M Korpa y GeHedriumapa BOIHUKNO OMACEHUE, YTO YNPABNAIOLMA KOHKYPCHOR MacCOi MOXeT He BepHYTh
DOKyMeHTbI B Cliydae Hennarexa. bbino oTMeueHo, UTo Bonpoc nonobHoro poaa, KOTopblil MOXET BO3HUKHYTL NOce OTKIOHEHUs
noATBEPXAAIOLWEN CTOPOHO TpeboBaHWA, 3aKMIOYAETCA B TOM, 3aBUCUT M nocregylowlee TpeGosarne, ofpallieHHoe K
rapaHTy/3M1TeHTY, OT CpoKa ucTeueHna obAsaTensCTea UMM Xe oT HopM 06 oflueM cpoke MeKoBom pasHocTu. [anee 6bino
OTMeueHo, YTo pasgen, NOCBALLEHHbIA ONpefeneHyiaM, BPAL M rMoaxoauT ANA PaCCMOTPEHWA BOMPOCOB, KACAIOLLIMXCA Npas CTOPOH
06a3aTenscTBa, U UTO CYLLECTBYIOLLAA (hOPMYNMPOBKA MOXET [laxe HeBEePHO TONKOBATLCA Kak npefocTasnaiollan 6eHeduLmapy
npaso NONyuUTL ABOMHOW MNaTeX.

115. Cuenbio CHATUABBICKA3aHHLIX 03ab0UeHHOCTEN Bbink BHECEHb! NPeanoXeHA 06 UCKMIIDUEHM BCETO TEKCTA MU ero pasnuuHbIX
yacTei, B KOTOPbIX FOBOPUTCA CriegyioLlee: "He TePAA NPU ITOM, 0AHAKO, CBOEro Npasa socTQe6osaTb nnaTex y rapaHTa/aMuTeHTa
B cryuae [Hennartexa NoATBEpXOaloLLen CTOPOHOM] [0TKNOHEHUA NOLTBEPXaoLLe cTopoHo TpebosaHuA NnaTexal”. B KOHeuHoM
urtore Pabouas rpynna peLunnia cCoxpaHuTb UCXOQHOE yKasaHue Ha 10, UTO BocTpeboBarme nnaTexa oT NoOATBepXaoLLei CTOPOH
KaK TaKoBOE He BeAeT COrnacHo NPoeKTy KoHBEHLWM K yTpaTe beHeduLimapoM ero npaea socTpeboeaTte NnaTexy rapaHTa/aMuTeHTa.
BmecTe ¢ Tem Pabouan rpynna Takxe cornacunach ¢ UCKMoveHnem dhopMynMpoBKU B KOHLE TeKCTa NOAMNYHKTA, HAUMHAIOLUENCA CO
cnos "B cnyyae”. bbINo OTMEUEHO, UTO CyulecTByiOWan hopmMynupoBKa TEKCTa, He3aBMCMMO OT TOFO, Kako U3 B3ATLIX B HeN B
KBagpartHbie CKOBKM [BYyX BapuaHTOB ByfeT coXpaHeH, ABNAETCA HEUETKOM U K TOMY X HeHyXHON.

116. Uro kacaeTca TouHon chopmynuposku nopnyHkra (f), To Pabouaa rpynna cornacunach UCKMIOUMUTL U3 BbIDAXEHWA B Havane
TekcTa "HeszasucnMmoe 00A3aTenbCTBO" COBO “HE3aBUCMMOE", 1OCKOMbKY OHO Obio couTeHo wanmwHum.  Pabodas rpynna
paccmoTpena, XOTA 1 He noaaepXana, npefnoxeHue 0 3aMeHe Cnoea "BO3MOXHOCTL" COBOM "Npaso”, koTopoe 6bino BHECEHO ¢
Lensio HenonyweHna nioboro BO3MOXHOro BbIBOLA O TOM, YTO MOATBEPXAEHNE HONycKaeT hakynbTaTMBHOCTL NPeacTaBneHvAa
QOKYMEHTOB, KOTOpbie ROMXHbI NPeACTaBNATLCA B COOTBETCTEMM C 0DA3ATENLCTBOM, ABNAIOLLINMCA oGLeKjom noaTeepXaeHnA.
HecMmoTpA Ha CBOE XenaHue COXpaHnTh CROBO "BO3MOXHOCTL", Pabouas rpynna npegnoxuna pefakuUMoRHON rpyrrne n3yumTs 7ot
BOMPOC, B TOM uMCfe BO3MOXHOCTbL MPUBELEHUA 3TON (hOPMYMMPOBKU B COOTBETCTBUE C aHaNOMMYHLIMU CbOpMynMQOBKaMM,
ncnonbayembiMi B nognyHkTe (d), a Takxe B cTaThe 2. Pabouas rpynna Takxe nepegana Ha pa(iCMOTpeHM:E peRakuMoHHOW rpynnbl
ripeanoXeHWe 0 3ameHe crio "He Tepas Npu 3ToM, OLHAKO, CBOero npasa BocTpebosats nnaTtex" cnosamu “6es ywepba ana ceoero
npasa socTpebosarth rinarex”.

117. C yyeToM BblueyKasaHHbIX M3meHeHun Pabouaa rpynna couna, uTo cogepxanue nognyHkTa (f) B LenoM aenAeTcA
npuemnemMbiM.

MognyHxT (g) "nogteepxgaiowias cropoHa”

118. Pabouan rpynna couna, uto cofiepXaHve NOMyHKTa (g) B LIeNOM ABNAETCA MPUeMNeMbIM.

et
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COoanyHkT (h) "OokymeHT"

119. Pabouas rpynna couna, uto cogepxarue nognyHxTa (h) B LLeAOM ABNAETCA NPMEeMAeMbIM.

NoanyHkr (i) (“sbinaya)

120. Pabovan rpynna oficyamna cMbICH 1 3HaueHe hopMynMPOBKI "BbILLAO N3 cchepbl KOHTPONA rapaHTa/aMuTenTa". C camoro
Hayana bbina oTMeueHa BaXXHOCTL MPMAAHNA KOHKPETHOIO CMbICNIA 3TOW hOPMYAMPOEKE, MOCKOMNLKY, HAMPUMEp, MECTO Bhiflau MOXeT
OonpenenATbL NprYMeHMMoe NPageo. BbiN BbICKa3aHb! PA3NMUHbIE MHEHWSA B OTHOLLIEHUV TOTQ, KaKMM 06paszom nyuLue yTouHTL BOorpoc
0 sbifave. OfHO N3 MHeHNI 3aKMiouanoch B TOM, YTO MOCKOMbKY 0GA3ATENLCTBO CTAHOBUTCA BE30T3bIBHLIM 1 hUKCUpOBaHHLIM B
MOMEHT ero nepepfaumn NPUHUMAIOLLIEN CTOPOHE, TO Bbihauy CeayeT YBA3aTh ¢ MOMEHTOM Nepemaqu. Hpyroe, cxopHoe MHeHne
3aKniouanock B TOM, 4TO BbiAaya AOMXHA ONpPeaenATbCA No MOMEHTY NOMYYeHNA SOKYMEHTa, C TeM UTo6bl y4ecTs crydan xuweHms
1 notepmn obAsaTenbcTea UM Apyrme cnyvain, korpa obA3aTenbCTBO MOXET BbITU U3 cchepbl KOHTPONA rapaHTa/amuteHTa 6e3
FIONOXNTENLHOTO USLABNEHNA COFRACHA BbiTb CBA3AHHBIM ITUM AOKYMEHTOM. BbINO Takke BHECeHO NPeanoXexne o0 ToM, YTO, BO

nabexanue HeNPaBMnbHOro NOHUMAHWA BblFAuM, OHA AONXHA NPOWU3BOAUTECA B TOT MOMEHT U B TOM mecre, kotopble GynyT
cornacosaHkl CTopoHamu.

121. MpoTue 31X NpeanoxXeHuit Gbii BbiCKa3aHbl BO3PAXEHNA Ha TOM OCHOBAHIAM, YTO YBA3LIBAHNE Bbifaun MU6o ¢ nepepauet,
6o ¢ nonyueHnem 0BA3ATENLCTBA CTABUT B OTHOLLIEHUN BbIAAUW el Gonblee KOMUUeCTBO BOMPOCOB, KACAIOLLMXCA, Hanpuvep,
MOmeHTa, Koraa 06A3aTenbCTBo ByAeT CUMTaTLCA NePeAaHHbIM UMK faxe nonyueHHsM. KpoMe Toro, G0 OTMEUEHO, UTO Bbiflaua

He MOXeT ABNATLCA 0OBLEKTOM cornaweHus CTOPOH, NOCKOMbLKY HA MPaKTUKE 3T BOMPOCH! 0ObIMHO CTOpOHamMn COBMECTHO He
orosapuBalOTCA.

122. Bbina Bbicka3aHa 3aMHTePecoBaHHOCTL B 60iee YETKOM pasbACHEHUM hOPMYNPOBKY "cchepa KOHTPONA rapaHTa/aMuTeHTa".
Bbino oTMeueHo, UTO U MOMEHT, 1 MEeCTO BbIAaUM UMEIOT BaXHOE 3HAUeHNe, MOCKOMbKY rapaHT/aMMTEHT MOXeT AoroBopUTLEA 06
06A3aTensCTEE B MECTOPACTONOXEHUA OFHOr0 KOMMEPUECKOro MPemrpuATMSA, a BbiaaTh ero B MEeCcTopacnonoXeH [pyroro
KOMMEp4eCKOro NpeanpuATMA. B cBA3N C 3TUM BLIN0 3aABNEHO, UTO CambIM BaXHbIM BONPOCOM ABAAETCA HE MECTOPACTIONOXEeH!e
KOMMEPUECKOro NPeAnpuUATA, a MOMEHT 1 MECTO, B KOTOPLIX 0BA3ATENLCTBO BLIXOAUT U3 Cthepbl KOHTPONA rapaHTa/amuredTa. C
yueTom 3Toro 6uina NpepnoxeHa cnepyioluasn opmynuposka: "Boigaua 06A3aTenbcTsa MPOUCXOANT B TOT MOMEHT U B TOM MEcTe,
BKOTOPbIX 06A3aTENLCTBO BLIXOOMUT U3-NO KOHTPONA rapaHTa/amuTenTa". Mocne obeyxneHns Pabouas rpynnacornacvnacs ¢ Takomn
hOPMYNMPOBKOA 1 Nepeana ee Ha PACCMOTPEHNE PeAAaKLMOHHON rpynne.

123. Bbino BbICKA3aHO MHEH/e O TOM, YTO OMpefeneHne Bbidaun CBUAEeTEnbLCTBYeT 06 MMEIOLLIEMCA B HacToALLee BpemA
HEeCOOTBETCTBUM B CBA3W C peLueHrem Pabouein rpynnbl f1o cTaTbAm 1 U 27 B OTHOLLEHUM B3aMMOCBA3M MEX/Y MECTOM Bbidaum
MeCTOpacronoXeHMem KOMMEPUECKoro NPeANPUATUA rapaHTa/aMuTeHTa. bbino oTMeYeHo, UTO 3TO HeCOOTBETCTEUE CYLecTByeT
NOTOMY, 4TO MECTOPACMONO0XEHNE KOMMEPUECKOro NPeanpUATUArapaHTa/aMITeHTa HeoBA3aTENLHO BO BCEX CYYaAX ABNASTCAMECTO
BbiAaun obasatenscTea. BMecTe ¢ TeM BbinNo yKasaHo, 4To ITOT BOMPOC TECHO CBA3AH C yXe NPUHATLIM PaBoueit rpynroit peLueHuem
no cratbam 1 1 27, 1 NO3TOMY ero crieflyeT obCyXaaTh B 3TOM KOHTEKCTe.

124. bbina BbipaxeHa 03abo4eHHOCTL B CBA3M C TeM, YTO CChiNKa Ha ‘rapaHTa/amuTeHTa" MoXeT MPUBECTU K orpeseneHHon
fyTaHAue B OTHOLLIEHAW TOTO, O KAKOM rapaHTe/3MuTeHTe UAET Peub, MOCKOMbLKY 3TOT TEPMMH B 3aBUCUMOCTU OT KOHTEKCTa MOXEeT
ORHauaTh pasnuuHbie cTopoHsl obasatenscTea. bbino OTMeueHO, YTO B KOMTEKCTE Bbiaun LenecoobpasHo MOACHUTL, UTO
rapaHToM/3MUTEHTOM, Ha KOTOPOTo AenaeTcA CCbinka, ABMNASTCA "COOTBETCTBYIOWMA" FAPAHT/3MUTEHT, NOL KOHTPONEM KOTOPOro
HaxoamuTcA 06aA3aTenscTBo. Bbin MoCTaBAEH BONPOC O TOM, He ByAeT AN 3TO 03HAUATS, UTO B TEX CAYHAAX, KOraa Bblaua rapaHToMm
3aBMCUT, HANpUMep, OT NOATBEPXAEHUA, FrapaHT ByaeT cunTaTbCA BblOaBLLMM 06A3aTENLCTBO NOCNE BLIXOAA ITOro 06A3aTensCTEa
13 cihepbl KOHTPONA OaHHOro FapaxTa, fJaxe ecnv NoATeepXAaloLLIas CTOPOHA elle He Bblpana noareepxaerne. OgHako 6bino
OTMEUEHO, YTO 3TOT BONPOC B Bonblueit cTeneHn OTHOCUTCA K NOHATUIO AencTenA 06A3aTenbeTsa, KoTopoe paccmaTpuBaeTcs B
cTatbe 7. Tlocne obecyxnaenva Paboyana rpynna pewwmna [obasuts Neped cnoBamu "rapaHT/aMUTeHT" cnoBo "cooTseTcTByoWwmA”
1 nepepana 3T0T BONPOC Ha PaccMOTPEHNe pedakuMoHHON rpynne.

125. CyueTomcornacoBaHHsIX 13MeHeHuin Pabouas rpyrinia couna, 4to cogepXanue nognyHkTa (i) BLienoM ABAAETCA NpUeMneMbIM.

MABA lil. OEUCTBYE OBASATEMLCTBA

CtaTba 7. (Bbigaya) (CoctasneHne) obasaTenbcisa

OyHkT 1

126. Bbinu BbICKa3aHb! pa3nuuHble MHEHWUA B OTHOLUEHUM TOFO, Kakoe U3 ABYX Cros "Bbifada” umv "cocrasnexne” cnegyeT ocTasuTh
B Ha3BaHAWN CTaTbM 7 U B ee nyHkTe 1. Mpeanoyrerune OGN0 OTAAHO NCTONLIOBAHMIO COBa “Bbmmg" KaK B Ha3saHi CTaTbu, TaK
M B MyHKTe 1 Ha TOM OCHOBaHUM, UTO orpefieneHne TepMuHa "sbiiava’ copepxutca B NognyHkTe (i) ctathi 6 1 UCMOMbL3YETCA B
OPYTMX NONOXEHNAX NPOEKTa KOHBEHUMY, a onpedeneHue TepmnHa "coctaenenune” oTcyTeTeyeT. boinlo BbickasaHo rnpegrionoxexie
0 TOM, UTO CMOBO "COCTaBneHue" UMeeT TaKol Xe CMbICI B TOM KOHTEKCTE, B KaKOM OHO MCMOfMb3yeTcA B NyHKTe 1 cratbu 7, uto u
CNoBO "Bbijaua” B NMyHKTe 2 cTaTby 7, v MO3TOMY 3TU ABa cnosa MOryT GbiTb B3aUMO3aMeHAEMbIMU. l‘lpomagnonoxHoe MHEeHUe,
nonyuMslLLIEE LUMPOKYIO ropaepxky 8 Pabouen rpynne, 3akniovanock B TOM, YTO 3T CNOBA UMEIOT PasfnuuHbIA CMbICS, NOCKOMNBKY
npepmMeT rnyHkTa 1 oTavdaeTcs ot npeaMeTa nyHkTa 2. Boino o0TMeueHo, uto NYHKT 1 kacaeTcA dopMbl 0b6A3aTensCTBa, a MyHKT 2
ornpenenaeT MOMEHT BCTyrNneHna obA3aTenbCTBa B CUMY W BOMPOC O TOM, MOXET N OHO 0T3biBaTbCA. COrnacHo 3tomy MHEHUIO B
nyHkTe 1 LienecoobpasHo UCMONL30BATHL CAOBO "cocTasnerune” ¢ yueTom npegmMeTa 3Toro nyHkTa. Yro KacaeTCﬂ'Ha3BaHVIFI, TO, KaK
6610 OTMEYEeHO, Ha NpenbiayLUen ceccum Pabouel rpyrnbl Goino pelleHo MCronb30BaTh COBO "cocTasneHne” (CMm. A/CNI.9/391,
nYHKT 61). B 3701 cBA3K BbIN0 BHECEHO eLLie 0AHO NPeAnoXeHWe O 3aMeHe CYLLLeCTBYIOLLIEro HasBaHuA CTaTbi HasgaxneM "dopma
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u peiicTene o6A3aTenbCTBA", MCMONL30BaHWM B NYHKTE 1 Cnosa "sbifjavua” n coxpaHeHm nyHKTa 2 623 nsMeHeHun. B nogrepxky

3TOro NpeasoxeHnA BbiNo ykasaHo, YTo "dhopma v feicTene obAsaTenscTea” AsnAeTCA 6onee NpeMneMbIM Ha3BaHeM, MOCKOMbKY
OHO flyuille OTpaxaer rnpegMeT AaHHON CTaTbu.

127. Pabouan rpynna otmeTvna, 4to Hassatwe rnasbt Il ("[eiicTene ob6asaTerncTBa') ABNASTCA aHAMNOMMUMBIM HA3BAMMIO,
npeanoxeHHOMy ANA CTaTel 7, v pewwmna nepecMoTpeTs HasgaHne rnasol |l MosgHee ¢ y4eTom coaepxaHna Opyrvix cratei
rnasbl iil, KOTopble elwe He Gbinv paccMOTPeHb! (CM. Takke AYHKT 133 OTHOCUTENLHO MepecMoTpa HA3BaHWA © nyHKT 132
OTHOCUTENbLHO NepeHoca B CTATLIO 7 NONOXeHUA cTatsu B(i)). Pabouan rpynna peumna coxpamHinTb B nyHKTe 1 ¢noeo "sbigava® B

Kavectse Havbonee NpUeMnemMoro cloea AnAa nepegayun CooTBETCTRYIOLLIEN KOHLIENUWW, OQHAKO el He XBaTuno BPeMeHN Ha faHHO
ceccum OnA paccMoTpeHnA cofepXaHma nyHkra 2.

PACCMOTPEHWE NPOEKTOB CTATEW, MPEACTABIMEHHbIX
PEOAKLIMOHHOU IPYTINOU

Crarba 1. _Cdepa npumeHeHnAa
128. Pabouasrpynna nofnepxana npeanoXeHe 0 BKHOUEHNM CROBa "MexXayHapoQHLIin' Nepes cnosoM "akkpeauTve” B MyHKTe 2;

uenb 3toro fobaeneHna 3aKnioUaeTcA B TOM, UTOOL! M36eXaTh BOSHUKHOBEHWSA CUTYaLWMK, KOraa abconioTHO BHYTPeHHWIA aKKpeauTUs

MOXeT CTaTb NpeamMeToM KOHBEHLWM B COOTBETCTBUM C NPAMBIM YKa3aH1eM O NPUMEeHEHU KOHBEHLIMN, O KOTOPOM FOBOPUTCA B 3TOM
nonoxXerHun.

Cratba 2. ObazatenscTeo

129. Pabouan rpynna cornacunacs ¢ NpeanoXeHnem 3aMeHnTs B NyHKTe 1 cnosa "¢ yKasaHneM Toro" cnosamy "ykassiBaloLLmx nin
13 KOTOpLIX cneayet”.

Crartba 3. HezaeucuMocTh oba3aTenscTea

130. Mo mHernio Pabouei rpynnel, BoipaxeHve ‘obA3aTensCTeo", CoOepXaLleecs B CTaTbe 3, OXBaThIBAET BCE BUAbLI HE3ABUCUMBIX
06a3aTeNbCTB, BKNOUAA BCTPEUHbIE rapaHTUM Y NOATBEPXKASHUA; TAaKON CMLICA BbITeKaeTus onpeneneHns NoHATMA "obasartenscTea’,
cofiepxatlerocA B nyHkre (a) cratsu 6. Taxum obpasom, Pabouad rpynna nocTuria cornacua 8 TOM, YTO BCTPEYHaA FrapaHTha, Kak
OHa orpefienAeTcA B KOHBEHLMN, ABMAETCA He3aBUCUMON Kak OT rapaHTuM, OXBaThIBAEMON BCTPEYHON rapaHTUei, Tak U OT OCHOBHOFO
obnzatenscTea. Tem He MeHee Ana obecrneueHna abconioTHO ACHONO MOHMMAaHKA 3TOro cMbicna Pabovas rpynna peLunna BkNIOWATbL
nocre cnoe "Kakum-nmbo uHbIM 06A3aTENLCTBOM" CAOBA "BKAIOYAA rapaHTUIO, K KOTOPOW OTHOCUTCA BCTPEUHAA rapaHTua”, a Takxke
COOTBETCTBYIOLLIEE aHANOMUHOE BbipaXxeHue, 3akpennaiolee 3ToT NPUHUMI B OTHOLUEHWW NOATBEPXKACHNA.

131. Pabouaa rpynna oTMeTuna, UYTO YETKOro MOHMMAaHWA CNoe “ornepaTvBHble NONHOMOUMA" MOXET M He ObiTb B PasnnuHbIX
reorpacuryecknx paoHax n ux TpyaHo nepeeectn. B pesynbtate atoro Pabouas rpyrina paccMoTpena BOMNpoc 0 3aMeHe 3Toro
BbIpaXEHUA CrieyioLLMM BbipaxeHvem: “"obbidHaA cdepa onepauwin rapaHTa/amiterTa”. B cBA3W C MpeanoXeHHbIM BbipaxeHnem
Obin0 BbICKA3aHO MHEHWME O TOM, UTO CAOBO "OObIMHBIA" MOXET MOoBMeYs 33 coboi HenpeRyCcMOTpeHHoe TONKoBaHWe, COrflacHo
KOTOPOMY BaHHOe MONOXeHUe MOXET TaKKe OXBATHIBATL OMepaLMi, KOTOPbIE, XOTA W HE ABNAIOTCA TPAZULMOHHBIMMA B 6AHKOBCKOM
npakTuke, NPeACcTaBAAOTCA 0ObMHBIMA AA KOHKPETHOrO rapaHTa/ammreHTa. bBbino NoguyepKHYTo, UTO Uenb 3TOro BbipaxeHua
3aKnIOYaeTCA B TOM, YTODbI COCNATLCA Ha OMepaLyn, KOTOpbie ABNAIOTCA TPAAMLMOHHBIMU, OObIMHBIMUA VAN TUMMYHBIMK B HaHKOBCKOM
pene. Yrobbl n3bexaTtb TaKoro HempaeunbHOro NoHMManua, Pabouas rpynna pelumna, uTo NpuemsemMsiM Gbino 6ui cneflyoLliee
BbipaxeHue: “ccepa onepaupn rapaHta/amireHsTa’.

CraTba 6. Onpenenerva

132. Pabouan rpynna cornacunach ¢ NpeanoxeHnueM nepexsecty nognyHKT (i) B cTathio 7, NOCKONbLKY B U3MEHEHHOM BiOe 3TO
NONoXeHWe cKopee ABNAETCA He onpegeneHueM, a onepaTUBHON HOPMON.

Cratba 7. [Bbigaual [Cocrasnenunel obasatenbersa

133. Pabouas rpynna pelmna u3meHnTs HassaHme, ¢ TeM UTobbl B HEeM CoflepXanach cchinka Ha Bblgauy, dhopMmy U gencTteue
obAazaTenscTea.

Crarba 17. [narex unm otknioHeHne Tpebosanma

134. Bbino NPeanoXeHo BKMNIOUATL B NYHKT 4 cTathit 17 CObINKY Ha NONOXEHWe, copepXalieecd B NyHKTe 2ctaTby 16 v Kacalolweecs
CpOKa, NMpeoCcTasNAeMoro rapaHTy/AMUTEeHTY Ans pacemoTpenna TpebosaHua o nnatexe. [lpyroe npeanoxerune 3akmovanoch B
TOM, UTO cremyeT NPAMO YKa3aTh Ha HeobA3aTeNbHbI XapakTep nyHKTa 4 ctatek 17, ¢ Tem utobbl u3bexaTth HenpenycMoTpeHHoro
BbIBOQA O TOM, UTO AaHHOE NOMOXeHue ABNAETCA 0bA3aTencHbIM. Bbin Takxe NocTasneH BOMpoc 0 TOM, He crefyeT N BKADYITL
NYHKT 4 B MPOEKT KOHBEHLMU B KAuecTse OTAENLHOW CTaTbi, B OTHOLUEHMW 3TUX MPeanoXeHui Obino 0TMeUeHo, uTo NyHKT 4
ocTaeTca B KBaapaTHbIX CKOBKax GO0 ero fansHenlero paccMmoTpeHuA Paboueln rpynnon M YTo 3T NpeanoXxeHnA MoryT 6bITb
paccMoTpeHbl Ha Bonee NospHen ctagun.
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Cratea 19. HeobocHosaHHoe Tpebosarne

135. Pabouan rpynna otmetvna, Yvo B rnognyHkTax (b), (c) u (d) nyHkra 2 crartsu 19 WUCMONb3YIOTCA BbipaXeHna "0CHOBHOE
obAsaTtenscTeo" 1 "obecneyerHoe 06A3ATENBCTBO", HO B HUX HE YKA3bIBAETCA Ha KaKOE-MB0 Pa3nuUne B CMbICAE ITVIX BbIPaXEeHW#,
u uto Heobxopumo BypeT ux cornacosars.

Cratea 21. BpemenHble cynebHble Mepbl

136. Pabouas rpynna oTmeTna, uto cnoea "CpefcTea rapaHTa/amMuTeHTa unm 6erednLmapa” Gbini 3amMeHeHbt cnoBamn "cpeacTea
no o6R3aTenbCTBy, HAXOMALLMECA Y rapaHTa/aMTeHTa unu cpefcTsa no o6A3aTensCTBy, ynnavueHHsie 6ereduumapy". bBbiiv

BbiCKa3aHb! OnpeneneHHbie OrOBOPKWA B OTHOLLUEHWM TaKoW 3aMeHsl, 1 6bino petleHo, uTo BNOCNeACTBUM MOXHO BydeT BHOBbL
paccMmoTpeTh 3TO U3MeHeHwe.

Cratbu 26 (Boibop npasa) u 27 (Onpegenexune
MPYMEHMMOro Mpasa)

137. Pabouana rpynna pewmna, YTO BblpaxeHue 'npasa, OBA3ATENLCTBA M BO3PaXeHWA, CBA3aHHbIE C 06A3aTeNbcTBOM,
PerynupyioTca“, KOTopoe CoAepXUTCA B CTaThAX 26 1 27, crenyeT 3aMeHUTh BuipaxeHueM "06A3aTensCTBo perynupyeTca”; Lenb
3TOR MONPaBKN 3aKMIOUAETCA He B TOM, UTOGbI BHECTN KakKoe-ubo u3MeHeHne No CYLLEcTBy, a B TOM, YTo6bl CNocoBCTBOBATL
M3NOXEHMIO CylllecTsa 1 cepbl JaHHOro NONOXEHNA HA PA3NUYHBIX A3bIKAX.

I, BYAYLWAA PABOTA

138. Pabouan rpynna oTMeTMna, UTo ee ABafALATL TPeTbA ceccua ByneT npoxoguTs ¢ 9 no 20 aHsapsa 1995 ropa B Hulo-Vopke.
Bbino oTmeveHo, UTo Ha 3Toi ceccun PaBouan rpynna paccMoTpuT cTaTek 8-27 npoekTa koHseHumn. [anee 6uino oTMeueHo, uto  +——
Ha 3T0ii ceccum Pabouan rpynna fonxHa 6yaeT NpuHATL peLieHne B OTHOLeHW rasbl VI (*HOpUcavKuma®) Ha OCHOBE NOCTaTeNHoro
pacMmoTpeHna 3To rnasbl, cogepxauleiica 8 nokymeHte A/CN.O/WG.II/WP.83.

Cpunoxexve i

CraTbi NPoeKTa KOHBEHUMN O HE3ABMCUMBIX rapaHTUax » pe3epeHbIX akkpeamTueax,
nepecMoTperHble Ha Aeanuars BTOQOﬁ ceccnn 1

MABA I. CPEPA MPUMEHEHUA
Crarba 1. _Cdepa npumeHeHvn
1)  Hacronwan KorBeHUMA NMpUMEHAGTCA K MeXAyHapoaHoMy oBA3aTenbcTsy, YNoMAHYTOMY B cratbe 2:

a) ecmim MecTopacronoXeHe KOMMEpYeckoro npeanpuATUA I'apaHTa/3MVITeHTa, roe BbifaeTcA obA3aTenbCTBO, HAXOOUTCA B :
Horosapusaiouemca rocypapcTee, nmm i+

b) ecrm HOPMbI MEXOYyHapoOHOro YacTHoro npasa rpegycMaTpuBaloT npriMexeHve npasa forosapuBaloilieroca rocygapersa,
NpU ycosun, 4YTo camo 06A3aTeNLCTBO He UCKniouaeT npvmMeHerna KoHeeHumu.

2)  Hacrosauan KoHBeHUMA MPUMEHACTCA TaKXe K MeXOYHAPOAHOMY aKKpeauTUBY MHOMY, UeM pe3epBHblit aKKPeUTUB, eCnt B HeM NPAMO
YKa3aHo, UTo OH NofAnafaer rog AeUCTBue HacTOoALLeH KoHBeHLMM.

3)  Monoxerun craren [24-25 6uc,] 26 1 27 NPUMEHAIOTCA HE3ABUCMMO OT TOro, NPUMEHAETCA MM KOHBEHLIMA B KAKOM-MOO KOHKPETHOM
cry4yae B COOTBETCTBUM C NMyHKTOM 1 HaCTOALWeN CTaTbi.

Cratba 2. O6A3aTenscTeo

1)  [na uenei HacToaulen KoseHumM 06A3aTenbcTBO O3HauYaeT Hesaeucumoe o6A3aTensCTBO, MOM KOTOPEIM OBBIMHO NOHUMaeTcA
HE3aBUCYMAR rapaHTMA WM Pe3epBHbI  akKpe@MTVB U KOTOpoe sbigaeTcA OaHKoM M ApYrUM  YUpeXOeHueMm WM NALoM
("rapaHToM/aMMTeHTOM"), ynnammTe BeHeduumMapy onpegenieHHylo WM onpeJeMMyto Cymmy o npoctomy TpeboaHuio nan no 7
MIPEACTABNSHAIO ZPYIX JOKYMEHTOR B COOTBETCTEMM C NIOGbIMA AOKYMEHTaPHBIMA YCNOBUAMM 0OA3ATENLCTBA, YKA3LIBAIOLLIMX NANN3 KOTOPbIX 4
cnegyer, UTo nnaTex NpuuMTaeTcA No NpUYMHE HeMCNONHERVA Kakoro-Nnbo 0bA3aTenbcTea MM HaCTYNEHWA MHOFO OBCTOATENLCTEE, U ;
B YNNaTy 3a 3aeMHbie UMM aBaHCWPOBAHHbIE [eHeXHble CPefcTBa, MM Kak nnatex B noraweHve moboi cpouHon 3a[0nKeHHOCTU
npyHUMnana/ npukKasogarens unu nHoro nuua.

2) 06a3aTens,CTBO MOXET ObITh BbIAAHO:

a) no npocsbe UM MHCTPYKLMM KnveHTa (“npruHumnana/npukasoparens”) rapaHTa/smuTeHTa;

TR
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b)  ro nHCTPpyKUMM ppyroro 6aHKa, yupexaeHua U MMUa ("MHCTPYKTMPYIOLLE CTOPOHKL'), BeiiCTRYIOero no npockbe knmeHTa
("nprHUMNana/mpykasogatena') 3Toi UHCTPYKTUPYIOLLIE CTOPOHD!, M

C) O NOPYYEHMIO CaMOro rapaHTa/aM1TeHTa.
3) B obasaTenscTBe MOXeT NpemycMaTpuBaTLCA Mnatex B no6oii gopme, BRMOYEA:
a) nnaTex B yKasaHHOW BamioTe UnM pacueTHoN eaMHUUE;
b) axuenTt nepesogHOro Bekcena (TparThbi);
C) nnarex Ha OTCPO4EHHON OCHOBE;
d) nepenavy OroBOPEHHON epVHWLIbI CTOUMOCTH.
4)  BobnazarenscTse MOXeT OrosapnBaThca, UTo GeHetmLapoM ABNAETCA CaM rapaHT/IMATEHT, KOraa OH AeiCTBYET 8 UHTEpPecax UHOro

naua.

CratbA 3. HesasucumocTs obasarensctea

AnA ueneit HacToAWe KoHBEHLIMM ODA3ATENBCTEO ABMAETCA HE3ABMCIMBIM B CYUasX, KOrfa 06A3artenscTso rapaHTa/amiTeHTa nepeq,
Geredmumapom He 06YCNOBMIMBACTCA HAMNMUMEM UMM REVCTBUTENLHOCTBIO OCHOBHON CAENKMA UMM KaKMM-MMB0 NHbIM 0BA3ATENLCTBOM (BKMIOUARA
pesepsHble aKKPeOUTUBL! WMWA HEe3aBuCHUMbIE FapaHTUM, K KOTOPbIM OTHOCATCA NMOGTBEPXMAGHWA MMM KOHTPrapaHTum), UMM KakuM-vGo
YCroBUeM, He yKa3aHHbIM B 0BA3aTenscTse, MM KakuM-imbo ByaylumM HeonpeneneHHsIM NeicTBMEM UMM COBLITUEM, 33 UCKIIOUSHUEM
fpefiCTaBNeHnA [OKYMEHTOB A MHOMO NOaoGHOro AencTBUA UM coBLITUA B paMkax Cthepsl JeATeNbHOCTV rapaHTa/IMATEHTA.

Crarba 4. MexgyHaponHbi xapaktep obasarenbcrsa
1) O6A3aTenLCTBO ABNAETCA MEXOYHAPOAHbIM, ECIM YKa3aHHOE B OBA3ATENLCTBE MECTOPAcronoXeHMe KOMMEPUYECKOro NpegnpuATvA
nobeIx ABYX U3 CnedyloLX ML, HAXOPUTCA B Pa3AMUHLIX FOCYHapcTBax: rapaHT/aMiTeHT, BeHedmimap, NpuHUMNan/npukasoparens,
VHCTPYKTUPYIOLLIaa CTOPOHA, NOATBEPXKAAIOWAR CTOPOHA.
2)  [inAa uenei npepbiayLero NyHKTa:

a) ecm B obs3zaTenscTee yKa3aHo bonee opHoro MeCcTopacnonOXeHna KOMMepuecKoro npeanpuAt™Ma OadHHoro nmua,
COOTBETCTBYIOLLMM  MECTOPACNONOXEeHNeM KOMMEPUYECKOro MpPeanpuATUA ABMACTCA MeCcTopacnonoxeHve, wumeiollee camoe
HenocpencTseHHoOe OTHOLLeHWe K 06338TeﬂbCTBy;

b) ecrwme obasarenscree He yKasaHo MecTopacnofnoxeHve KOMMep4ecKoro npearnpuATMA JasHoro nMila, Ho yKkasaHo ero ofbiuHoe

MeCTOpacrionoXeHue, 3TO MECTOPacronoXeHWe CuATaeTCA [OCTATOMHbIM LNA OfpefeneHna MeXOyHapogHoro XxapakTtepa
obAazarenscTea.

TMABA Il. TONKOBAHUE

Crarba 5. MprHumnel TonkosaHua
Mpn TonkoBaHM HacToAwen KOHBEHUMM CRemlyeT yumThiaTh ee MeX[yHapoaHbi Xapaktep U HeobxoOouMmocTs obecneumsarh

eauHoobpaave 8 ee NpuMeHeHA 1 cobroiene ROBPOCOBECTHOCTY B MEXEYHAPOOHON MPaKTUKe He3aBCUMBIX FapaHTVil N Pe3epBHbIX
aKKpe[UT1BOB.

Crarba 6. OnpepneneHva

Ona ueneit HacToAwe KoHBEHLMM U eCrn YHOE He YKasaHo B NoNoOXeHnAxX HacToALlei KoHBeHUMY v He Tpe6ye'rcn B COOTBETCTBUU
C KOHTEKCTOM:

a) ‘"obasaTenbCTBO" BKMOUAET "KOHTprapaHmio” 1 "noarteepxneHve obasarensctea’;

a 61C) "rapaHT/3MUTEHT" BKNIOUYAET "KOHTprapakTa' v "nofTsepXaaloLlyio CTOpoHy";

b) [uckniouer)

c) [ucknioueH)

d) "kOHTprapaHTMA' o3HauaeT OBA3ATEeNbCTBO, BLIAABAEMOE FapaHTY/3MUTEHTY OpYroro ODA3aTen-CTea ero WHCTPYKTUpYIoLLen
CTOPOHOM 1 NpegycMaTPUBAIOLLEE MIAaTeX MO NpocToMy TpeboBaHWMio Uk Mo MPEeACTaBNeHUIo APYMX QOKYMEHTOB B COOTBETCTBUM
¢ mobbiMu JOKYMeHTapHbLIMA YCROoBUAMM 0BA3aTENbCTBA, YKA3bIBAIOUMX AW U3 KOTOPLIX CNeayeT, uTo NNartex Mo TakoMmy Apyromy
ofasarenscTey Gbin BocTpeboBaH OT NMUa, BbigaBLIero 310 Apyroe 06A3aTENLCTBO, WAM OCYLLECTBAEH UM;

e} "KoHTprapaHT" 0o3HauaeT ML, BbIAAIOWES KOHTPrapaHmmio;

f)  “nopTsepxneHue" obasaTenbcTsa o3HauaeT 0BA3ATENbCTBO, BhIOAHHOE B AOMNONHEeHMe K ODA3ETENLCTBY rapaHTa/3mmuteHTa no
FIOpyYeHnmo rapaHTa/amateHTa u npegdocTtasnaoliee  Henedwmumapy npaso no ceoemy BuiGopy BocTpebosaTh nnaTtex y
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NoATBEPXAAIOLLLER CTOPOHBI BMECTO rapaHTa/3MMTeHTa Mo NpocToMy TPeBOBaHVIO VMM MO MPEeACTaBNeHNIo APYIMX [AOKYMEHTOS B
COOTBETCTEAN C MOBLIMA QOKYMEHTapHLIMA YCNOBUAMA NoATBEpXaeHHoro obasatenscrea 6es ywepba ana npasa Gexecuumapa
BOCTpe6oBaTbL NAATEX Y rapaHTa/3MATEHTA;

¢) ‘noOTBEPXOAIOLIAA CTOPOHa" O3HauaeT ML, BLIAAIOLIEe NopTBepXaeHe obasaTenscTea;

h)  "poKymeHT" 03HauaeT nioboe coobluetve, caenaHHoe BopMe, No3eonaioLLien 0becneunTb NOHYIO perucTpaumIo cogepKaiLienca
B HEeM uHdopMaLnmv;

i} [nepeHeceH B cTatbio 7]
i} [McknioueH]
[FMABA . OEACTBVE OBASATENLCTBA]
Crarba 7. Buinava, dopma v gelicteve obasatentcisa

(HoBBIZ NyHKT 1) Bhifaua o6A3aTensCTea NPOUCXOMUT B TOT MOMEHT U B TOM MECTe, B KOTOPLIX 06A3aTENLCTEO BLIXOOMT U3 Chepbt KOHTPONA
COOTBETCTBYIOLLErO rapaHTa/3MATeHTa;

1)  OBasarensCTBO MOXeT GbiTh BbIAaHO B Mo6ON hopMe, KoTopaa NossonAeT obecneunTs NMONHYIO PerCTpauvio TekcTa obAsaTensCTea

U NpOBECTU YOOCTOBEPEHWE MOLMMHHOCTM €ro UCTOUHWUKE NPpY NOMoLM OBLLEeNpU3HaHHLIX CPEeACTe UnM Npouedypsl, COrNacoBaHHoMN
rapaHTOM/SMUTEHTOM 1 BeHeduumapoM.

TMABA 1V. TPABA, OBA3ATENBCTBA U BO3PAXEHUA

Cratba 17. Mnatex wnm oTKnoHexve TpebosaHmna

1)  C yuetom nyHKTa 2 HACTOALWIEN rNaBbi rapaHT/aMUTeHT MPoOU3BOOUT Nnatex no TpebosaHuio, NPEACTABNEeHHOMY B COOTBETCTBUAU C
nonoxeruamA ctaten 14. [locne onpepeneHns cOOTBETCTBMA TpeBoBaHWA Nnatexa YCOBUAM obAsaTensCTBa MNatex Mpou3soauTeA
He3aMeanMTenbHo, eCrn TONbKO 8 0BA3ATENbCTBE He OFrOBAPUBAETCA, YTO MNATeX NPOM3BOAWUTCA Ha OTCPOUEHHON OCHOBE, V1 B 3TOM Criyyae
nnarex NPoU3BOAUTCA B OFOBOPEHHbIA CPOK.

16uc) ioboirnarex no TPeboBaHMIO, He COOTBETCTBYIOLLMIA NONOXEHNAM CTaTbi 14, He 3aTparveaeT Npae NpyHLnana/npukasoparena.
2)  Ecrm rapaHTy/3MMTEeHTY MPUBOAATCA (hakTbl, AoKasbisalowme, yto TpeGoBaHMe ABMASTCA ABHO W OUEBMOHO HEeOoBOCHOBaHHLIM B
COOTBETCTENM CO CTaTheln 19, TO OH MNaTex He MPOU3BOAMT, MOCKONLKY B 3TOM Cyuae OCYLLIECTBIEHWE nnatexa ABUNOCH Obl MPOABNEHNEM
HenobPOCoBECTHOCTA.

3)  Ecrwm rapanTt/aMaTeHT OTKnoHsAeT TpeboBaHne, OH He3aMenmmMTensHoO HamnpaenaeT GeHedumapy yeegomneHe o6 3TOM C MOMOLLbIO
3NEKTPOHHBIX CPEACTE CBA3Y MMM, €CIM 3TO HEBO3MOXHO, APYTUX ONepaTMsHLIX cpeacTs. Ecmn uHoe He orosopeHo B obAsaTenscTee, B
YBEAOMNEHAN YKa3bIBAETCA NPUUMHA OTKNOHEHMA.

[4) TapaHT/3MUTEHT He MOXET CChINATLCA B KAUECTBE OCHOBAHWA ANA OTKNOHeHVA TpeboBaHiA Ha niobbie pacxoxpeHnA 8 [OKyMeHTax, o
KOTOpbIX BeHeduumap He LN yBeaoMneH cornacHo NyHKTY 3 HacToAwlei craTsu.]

Crarba 19. HeobocHosanHoe Tpebosanue

1)  Tpebosanue nnatexa ABMASTCA HEOGOCHOBAHHBLIM, ecnm:
a) Kakoh-nMBo [OKYMEHT He ABIAETCA NOOMMKHBLIM Unv Bbin Nopdenanx;
b) mnarex He NPUUMTAETCA Ha OCHOBAHUM, YKa3aHHOM B TpeboBaHun 1 BeromoraTenbHbIX AOKYMeHTax; wumu
C) € y4eToM BMAA v Lieni 0bA3aTensCTea AnA TPeGOBAHWA He MMEeeTCA [OCTaTOUHbLIX OCHOBAaHWNA.
2)  [na ueneit nyHkTa 1(C) HacTOALWe! CTaTkM TpebOBaHWE HE MMEET QOCTATOUHBIX OCHOBAHWIN B CAEAYIOWNX CUTYaLNAX:

a) 0BCTOATENbCTBO WMA PUCK, Ha Cyuail KOTopbIX 06A3aTenbcTBo MOMKHO Bbino obecneunts GeHeduumapa, HECOMHEHHO, He
BO3HWKIM;

b) ocHosHoe obAzarensCcTeO npmuumnana/aanemenﬂ obaenexHo cygaom HefencTBuTeNbHbIM, €CAN TOMbKO B obazarenbCcTBe HE
yKa3aro, 4To Takoe obcToATENLCTBO NoANafaeT nog prck, Ha cnyqaﬁ KOTOPOro BbldaHo 06A3aTensCTBO;

C) OCHOBHOE OBA3ATENLCTBO UCTIONHEHO, HECOMHEHHO, YAOBNETBOPUTENbHLIM ANA GeHeduLmapa obpazowm;

d) MCMONHEeHNIO OCHOBHOro obA3aTeNnLCTBa, OYEeBUAHO, BOCMPENATCTBOBAN0O HaMepeHHOe HeHaanexatlee nosefeHne Geneduumapa.
Crartea 20. _3auer

ECMMMHOE HE OroBOPEHO B OBASATENLCTBE MNMHE COMMACOBAHO WHBIMOBPA3OM rapaHTOM/IMUTEHTOM W GeHedhbrLINapOM, rapaHT/aMUTEHT

MOXET Mpon3BecTy nnartex no 06)‘-13aTeﬂbCTBy nyTeM Ucnonb30BaHnA npasa 3adeta TpGGOBaHMVI, 3a UCKMioHeHnem noboro TpeﬁOBaHMﬂ,
nepeycTynneHHoro emy HpMHLMnaﬂOM/3aﬂBVITeﬂeM.

i Rl <5 s o e d it

s Sin i
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IMABA V. BPEMEHHBIE CYOEBHBIE MEPbI

Cratbsi 21. BpéwmenHtle cyneGHble Mepb!

1) Bcnyuae, korna Ha 0CHOBaHM 3ABMEHUA MPUHLMNANA/MPUKA3OAATENA MMM MHCTPYKTUPYIOLLEH CTOPOHBI MOXHO CAENaTH BbIBOM, UTO
cyuwecTeyet 6ofbLian BEPOATHOCTL TOro, 4TO TpeGoBaHNE, KOTOPOE NMPEILABNEHO UMK, KaK OXVAETCA, ByIET NPeAbABAEHO GeHeduLmapom,
ABNAGTCA HEOBOCHOBAHHbBIM, CYZ, Ha OCHOBAHUM HEMOCPEACTBEHHO UMEIOLLMXCA B 670 PACTOPAXEHNN BECKUX JOKA3aTeNbeTs MOXET BbIOATH
npefBapuTensHbii NpyKas, 3anpellaiolmin GereduLmnapy NpUHAMATL MNATEX WM NPEATMCHIBAIOLINA 3a6NOKMPOBATS cpeactsa no
0BA3aTeNbCTBY, HAXORALUNECA Y FapaHTa/3MATeNTa, UM CPEACTBa Mo 0BA3ATeNbCTBY, yNAaueHHble BeHedmumnapy, ¢ yuetom Toro, uTto
OTCYTCTBUE TAKOrO NPrKa3sa Morno Gbl NPUUMHITL MPUHLMNANY/NPUKA30AATENIO CepLe3HbI YiLeps.

2)  [uckmouen]

3) Mpu Bbipaue NpepBapuTenbHOrO MPUKA3a, YMOMAHYTOTO B MyHKTe 1 HACTOALUENR cTaTbi, cyn MoxeT notpeGosare OT fmua,
XOAATanNCTBYIOWIEro O TakoM npuKase, NPeacTasuTb Takon Bup obecriedeHna, KOTOPbIN Cyf COUTET HEOBXOaUMbIM.

4)  CyR He MOXeT BbIAaTb NpeaBaPUTENbHLIA NPUKa3, NOBOGHLIA YHIOMAHYTOMY B MYHKTE 1 HACTOALUEN cTaTbi, Ha ocHoeaHuK nioboro
BO3paxeHun B OTHOLLIGHMM NNaTtexa, MHaue Kak 8 cfiyyae HeoBoCHOBaHHOrO TpeBGoBaHNA MMM UCNOML3OBAHWUA OBAZATENLCTREA B HE3aKOHHDIX
uenax.

IMABA VII. KONM3MA HOPM MPABA

Crarpa 26. Buifop npumeHmumoro npaga

O6A3aTensCTBO PerynnpyeTcA NpapoM, yKasaHHLIM rapaHTOM3MUTEHTOM 1 GeHedmLapom. Takoe yKasaHie MOXET OroBapuBATLCA
8 06A3aTeNnLCTBE MM COrNAcoBLIBATLCA UHLIM OGPa3OM W MOXET NOLTBEPXHATLCA YCNOBUAMMA OBA3ATENLCTEA.

Cratba 27. Onpegeneume NpUMEeHNMOro npasa

B oTcyTeTave Buibopa npasa B COOTBETCTBIM CO CTaTbeil 26 06A3aTENbCTBO PEryMpyETCA NMPaBOoM rocyaapcTaa, B KOTOPOM HAXOAWNTCA
MECTOPacnofioXeHne TOro KOMMEPYECKOro MPEAnpUATUA rapaHTa/aMuTeHTa, rae oba3aTenseTso 6uino BbinaHo.

B. Pabouni nokymeHT, npeactaeneHHbin Pabouei rpyrnine
no MeXayHapoLHOW [0roBOPHON MpaKTuKe Ha ee ABafLaTh BTOPOA ceccum:
HEe3aBNUCVMbIE TapaHTUM U pe3epBHbie aKKPeLUTUBL: 3aHOBO NEePecMOTPEHHbIe
cTarTLy fpoexTa KoHBeHUMMU: 3anucka Cekpetapuara
(A/CN.9/WG.II/WP.83) [MoanuHHbI TEKCT HA aHIMUIACKOM A3bIKE]

COAEPXAHVE
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BBEOEHVE

1.  Bo vcnonHeHue pelueHnid, NpUHATBIX KoMyiccuei Ha ee ABaaLAaTs NepBoin U ABaaLiaTk BTOPOoi ceccuax, Pabouas rpyrna rno
MeXfyHapOoL4HO 10roBOPHON NpaKT1ke NOCBATUNA CBOM TPMHAALATYIO-ABaHLATs NEPBYIO CECCMM MOMArOTOBKE YHUMPULIMPOBAHHOIO
3aKOHA O HEe3aBUCUMBIX FapaHTUAX ¥ Pe3ePBHbIX akkpeguTueax. [oknambl 3TMX ceccuin conepxarca B gokymerTtax A/CN.9/330,
A/CN.9/342, A/CN.9/345, A/CN.9/358, A/CN.9/361, A/CN.9/372, A/CN.9/374, A/CN.9/388 n A/CN.9/391. Paboune DOKYMEHTSI,
nocBALLeHHble 0BCYXAEHVIO BOMPOCOB, KOTOPbIE MOTYT BO3HUKHYTL B CBA3W C TWUMOBLIM 3aKOHOM, M cogepXalume pasnuuHbie
BapuaHTb! MPOEKTOB CTaTelt MPOeKTa KOHBEHLAM O HE3aBMCWUMbIX FapaHTUAX U Pe3epBHbIX akKpemuTvBax, cogepXarcA B
nokymeHtax A/CN.9/WG.II/WP.65, A/CN.9/WG.II/WP.67, A/CN.9/WG.II/WP.68, A/CN.S/WG.II/WP.70, A/CN.O/WG.II/WP.71,
A/CN.9/WG.I/WP.73 1 Add.1, A/CN.O/WG.II/WP.75, A/CN.9/WG.II/WP.76 u Add.1, u A/CN.9/WG.II/WP.80.

2. B HacToAluel 3annUcke COQepXUTCA TEKCT 3aHOBO NepecMOTPeHHbIX NMPOEKTOB cTaTei 1-27 NpoeKTa KOHBEHLMM, B KOTOPbLIX
OTpaxeHsl U3MeHeHuna, cornacoBaHHble Pabouel rpynnon Ha aeapuaToin ceccun B OTHOLWEHUM ctaten 1 u 2(1) u 18-27, u Ha
ABaAUATL NepPBON ceccun B OTHOLWIEHMM cTaten 2(3)-17. CnegyeT HanoMHUTL, YTO Ha [BafUaTh Nepeoi cecom Pabouas rpynna
He 3aseplumna paccmoTtpesune ctaTten 17.

NPOEKT KOHBEHLINA O HE3ABUCUMbIX TAPAHTUAX ¥ PESEPBHLIX AKKPELOUTUBAX

IMABA |. COEPA NMPUMEHEHAA

Cratba 1. Cdepa npymeHeHua

1)  Hactoswan KoHBEHLUMA MPUMEHASTCA K MeXAYHapoJHOMY O6A3ATENbCTBY, YNOMAHYTOMY B CTaTbe 2, 6CMM OHO BhIAAHO B
LO0roBapUBAIOLLIEMCA rOCY1aPCTBE UK ECAY HOPMb! MEXAYHAPOAHOro YaCTHOrO NPAaBa NpedycMaTpUBAaIoT NpUMeHeHne Npasa
[0roBapyBaloLLLErocA rocyaapcTea, NPY YCNOBKKM, YTO Takoe 06A3aTenbCTBO HEe UCKIMoYaeT npuMeHeHnA KoHeeHLmm.

2)  Hacroauwan KoHBeHUMA NPUMEHASTCA [Takxe] K [ToBapHOMY akKpe aMTUBY] [aKKDe ANTVBY MHOMY, YEM De3epPBHLIA aKKDEUTUB],
€CNK B HeM NPAMO yKaszaHo, YTo OH Nognafaer nod peicrene HacToswen KoHseHLmN.

3) NonoxenuacTaren[21]{24][26]-27 NPMMEHAIOTCA HE3ABCMMO OT TOrO, MpUMEHASTCA N KOHBEHLMA B KaKOM-NMB0 KOHKPEeTHOM
cnyvae B COOTBETCTBAV C MYHKTOM 1 HACTOALLIEI CTaTbu.

Cratea 2. ObnzaTenscTeo

1)  a) OnauenenHacTonwen KoHseHL 06A3aTebCTBOM ABNASTCA HE3aBUCHMOE OBA3aTEeNbCTBO, BblaanHoe HaHKoMunn [pyruM
yupexpaeruem unm nMLom (“rapaHTom/ammTeHToM"), yrinatuts HerHednuumapy onpegeneHHyio nan onpenenmmyio CyMMy rno rnpocToMy
TpeboBaHuio 1Nk No NPeACTaBNeH ApYvX [OKYMEHTOB B COOTBETCTBUM C MI0BbIMM A OKYMEHTapHbIMW YCnoBMAMN 0basaTenscTsa
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C YKasaHuem Toro, Urto naaTex NpUUMTaeTcA No NpUYMHe HeUCrnonHeHuA Kakoro-nubo obszarenbcrea unu HacTyrnaexusa nHoro
HenpeaeuaeHHoro o6CToATENLCTBA, UMM B ynnaty 3a 3aemHble Ui aBaHCMPOBaHHbIE AeHeXHble CpencTBa, UM Kak mnatex B
norawiexne moboi 3agonxKeHHOCTU ngquunana/ 3aABUTEeNA “UNU UHOro nuua.

b) O6aszatenbcreo MOXeT GbiTh onpeneneHo Kak rapadTmano TQBGOBaHWO, nnn Qe3eQBHbIVl aKKpeanTne, nnu IKenBanexTHoe

oﬁnsarenbcmo, 3d UCKNIOYeHneM [OroBopoB cTpaxosaxus, 06OQOTHbIX JOKYMEHTOB 1 [, ecnn MHoE He NpeaycMoTpeHo B NyHKTe (2)
crateu 1.} TOBapHbLIX aKKpeANTNBOB.

2) ObAsatenbcTBo MOXeT 6biTh BbloaHo:

a) 1o npocsbe MU MHCTPYKLMK KnvenTa (“NpuHunnana/saseurend’) rapaHTa/aMuTeHTa;

b) o uHCTPYKLMM apyroro GaHka, yupexaeHna uau nuua (“MHCTPYKTUPYIOLLE CTOPOHbI'), AelCTBYIOLEro Mo npocbbe
knuenTa ("NpuHLMNana/3assurena”) 3To UHCTPYKTUPYIOLLIE CTOPOHBI;, nAu

C) OT nMua camoro rapaHTa/aMUTeHTa.
3) B obasartentciBe MOXeT oroBapueatecs mobas dopma nnatexa, BKAOUAS:
a) nnaTtex B yKasaHHOW BafiOTe UM PACUETHOW eanHULIE;
b) akuenT nepeeopHOro Bekcena [(TPaTTbl)] Ha yKa3aHHYI0 CyMMY;
C) NNaTex Ha OTCPOYEHHON OCHOBE;
d) nocTaBky ykaszaHHON eguHALBI CTOUMOCTU.
4)  Bobsgarenscise MOXET OroBapvBaTLCA, YTO GeHEMLIMAPOM ABNASTCA CaM [aDaHT/AMUTEHT, KOrfa OH [eiicTByeT B uHTepecax

WHOro nvua, unn uTo GGHGQMMEQOM ABNAGTCA OAHO U3 €r0 oTAeneHWin NPy YCnoeun, YTo B nocnegHem cnyyae B obazaTenseise
NPAMO YKa3aHo Ha HeobXoauMocTb NpUMeHeHNA KOoHBEHLIMM,

Cratba 3. HezaeucumocTb obasaTenscrea

LnaueneiHacroauenn KoxseHLmM 0683aTeNbCTBO ABNAGTCAHE3ABUCUMBIM B CNYYasX, KOrnaoba3aTensCTBo [apaHTa/aMMTeHTa
nepen Gereduumapom He OBYCNOBAMBAETCA HAMAUMEM WM AEMCTBMTENbHOCTBIO OCHOBHOW COEMKM UMM KaKUM-NUGO VHbIM
06A3aTenscTeoM, UMM Kakum-bBo ycnoBuem, He ykasaHHbIM B 0BAs3aTenbcTse, MAM Kakum-nmGo ByaylLUMM HeoripeneneHHsIM

OencTBueM unu cobbimem [He nckniouan [3a MekmoyeHmem npeacrasneHna QOKYMeHTOB AN UHOTo Takoro geﬁCTBVIH uy cobbitna

B PaMKax onepaTtuBHbLIX MOMNHOMOUAA rapaHTa/AMUTEHTA.

Crartba 4. MexayHaponHbin xapakrep obA3aTensbersa

1) 06a3aTentciBo ABNAETCA MeXOYHAapOaHbIM, €Crn YKa3aHHoe B 06A3aTensCTee MECTODACNONOXeHe KOMMEepYEecKoro
0pennpuATMA MIobLIX ABYX W3 CREAYIOWMX MUL, HAXOOWTCA B PA3NUUHBLIX FOCYQApCTBaX: [apaHT/aMuTeHT, HeHedimumap,
(RPUHUMNAN/3aABUTENb, MHCTPYKTUPYIOLLAA CTOPOHA, NOATBEPXAAIOUIAA CTOPOHA.

2) [Ona uenelh npenbigytlero NYHKTa:

a) ecnu B obAzatenbcree yKkasaHo Honee  0OHOro  MEeCTOPACNONoXeHus OaHHOro _ nuua, CcOOTBeTCTBYIOLLM
MecTopacnonoXxeHneM ABNAETCA MECTOPACNONoXeH e, nMeloLiee camMoe HeNnoCpeaCcTBeHHoE OTHOLLIEHUE K 00A3aTENbCTRY;

b) ecnv B 0bA3aTenLCTBE HE YKA3aHO MECTOPacnoNoXeHne KOMMEPUECKOro NpeanpUATUA 4aHHOTO LA, HO YKa3aHo ero
0bbIMHOE MECTOPACNONOXEHWE, ITO MECTOPACNONOXEHME CUMTAETCH 0CTATOUHLIM fNA ONpefeneHna MexayHapoaHoro
xapakrtepa 06a3aTensciea.

MABA Il. TONKOBAHUE

Cratba 5. TpyHUMNL! TONKOBAHUA

Mpy TonkosaHWM HACTOALLEN KOHBEHLIMM CneayeT yumThiBaTh ee MeXAyHApOoAHbIi XapakTep 1 HeobxoammocTs obecneunsathb
epuHooBpasve B ee npuMeHeHn 1 cobnioperne A06POCOBECTHOCTU B MEeXAYHAPOAHON NPaKTUKE He3aBUCHMMbIX rapaHTMil WU
PEe3epPBHLIX aKKPeOUTUBOB.

AR

i




102 Exerogra Kosscom Opraissaips Obueimetsnix Haipsi 1o npasy MeXyRapoHOi Toproers, 1995 rof, Tom XXVI

Crarea 6. Onpegenexuna

Hna ueneit HacToALLelt KOHBEHLMM 1 eCm UHOE He YKa3aHO B MOMOXeHUAX HacToAlel KoHBeHmM unu He TpebyeTca B
COOTBETCTEMN C KOHTEKCTOM:

a) “obasarenbcto” [EXNioUaeT] [MOXET 03HAUATL] "BCTPEUHYIO FADAHTUIO" M "NOATBEPXAHE rapanmn”, a “rapadt/amureHT"
[Brrio4aeT] [MoxeT 03HaYaTh] "BCTPEUHOro rapaHTa’ v “roLTBePXAalLLYI0 CTOPOHY";

b) [MckmoueH)

¢) [ncknioueH]

d) ‘BcIpeuHan rapaHTva" o3vayaeT 06A3ATenbCTBO, BLIAABAEMOE [ADAHTY/3MMTEHTY OpYroro ofA3aTtenscrsa [wmm
2HANQrYHOrO MHCTDYMEHTa] eroMHCTPYKTMPYIOLEH CTOPOHON NPeyCMaTpVBaloLLee NAATeX No TpeBoBaHMIo MNo NpeacTasneHu
MHOBLIX OroBOPEHHbIX BOKYMEHTOB, YKa3bIBAIOLMX Ha TO, YTO NNaTeX no TakoMy Apyromy obasatensctey 6bin BocTpeGoBaH oT auua,
BbidaBUIero 310 Apyroe 06A3aTenbeTeo MK ocywwecTsner um);

€) "BCTPeuHbI rapaHT" o3Ha4aeT ML, BbiA2IOWee BCTPEUHYIO [apaHTUIO;

f) “"nopTsepxmeHve" obAzaTentcrea o3HaUYaeT He3aBMCUMOe ODA3ATENLCTBO, BbiGAHHOE B porionHexne K 06A3aTensCTBy
rapaHTa/IMUTEHTA Mo NOPYUEHIO FaPaHTa/AMUTEHTA 1 MPefocTaenALLee HeHedhnumapy BO3MOXHOCTL BOCTPeBOBATL MnaTex u,
€CNN MPAMO He OroBopeHo WHoe, MpeacTasuTh Mobble HeobXxomMMbie AOKYMEHTbl, MOATBEPXMAIOWME CTOPOHE BMECTO
rapaHTa/aMuTeHTa, He Tepas NPy STOM, OHAKO, CBOEro Mpaea Boctpebopath NNATEX Y rapaHTa/ 3MUTeHTa B cnyyae [Hennatexa

nogreepxaaiouleit cTopoHon] [oTknoHeHua NORTEEPXAAIOLIEN CTOPOHON TpebosaHWa nnatexal;

g) "noATeepXpaioLian cTopoHa' 03HavaeT nuuo, NoaTEepXaloLee 06A3aTenbCTEO;

h) "BokymeHT" o3xauvaeT nioboe coobluerune, coenaHHoe B dopMe, NO3BOAAIOLEN oBecneunTs MONHYIO perncTpaumio
cofiepxalleinca B Hem UHdopmaumm;

i) "sbinaua" obazaTenkcrea O3HauaeT, UTO BASATENLCTBO BLILLMO M3 Cthepbl KOHTPONA rapaHTa/aMuTeHTa;

j)  [nexkmoveH)

FMABA lll. OEACTBUE OBA3ATEMLCTBA

Cratba 7. [Beinaual [CocTaeneue] obasarenscisa

1)  ObazaTenbcTBO MOXET BbITh [BbIfAHO] [cocTaBneHo] B NioBoi hopme, KOTOpan No3sonAeT obecneunTh NONHYIO PEMMCTPALIMIO
TekcTa obaszarenbcIsa U NPOBECT™M YLAOCTOBEPEHNE NMOAMMHHOCTU ero UCTOUHMKA MPY NMOMOLLY OBLLIENPU3HAHHBIX CPefCTB UK
NpoLieRypbl, COrNacoBaHHOM rAPaHTOM/3MUTEHTOM U GeHeduumapom.

2) Ob6AazaTensCcTeo BCTYNAET B CUNy B MOMEHT ero Bbifauu Npu ycrosuu, YTo B HEM He YKa3aH MHOWM MOMEHT BCTYRAEHUA B CUNy,
n asnAeTcA 6e30T3bIBHLIM, eciv NPy ero sBbifjaye He Bbino OroBopeHo, YTo OHO ABNAETCA OT3bIBHbLIM.

Cratba 8. MameHenue

1)  0O6A3aTenbcTBo He MOXeT BbiTb U3MEHEHO, 33 UCKMIOYEHMEM U3MEHEHVA B dopMe, YKasaHHoW B 06A3aTenbeTee, Unm, Npu
OTCYTCTBUK TakKoro ykasaHma, B chopme, YNoMAHYTON B riyHKTe 1 cTaTteu 7.

2)  EcaunuHoe He oroeopeHo B 06A3aTeNLCTRBE MM HE COrNACoBaHO FrAPaHTOM/SMUTEHTOM U BeHedbMLIMADOM, N3MEHEHNEe BCTYNnaeT
B CMNY B MOMEHT, KOrfla OHO BbilaeTCs [apaHToOM/3MUTeHTOM, eciv BeHeduumap 3apaxee fan Ha Hero paspeLueHine uam ecnu oHO
COCTOUT UCKMIOUMTENLHO B NPOZNeHnn cpoka AencTenA obasaTenscTea; noboe Apyroe vameHeHne BCTYNAeT B cvny B MOMEHT, Koraa
TapaHT/3MUTEHT rloflyyaeT ysenomnerne o cornacm Genedunumapa.

3) Usmererne obAsaTenscTBa HE 3aTparviBaeT Npae 1 06A3aTeNbCTB NPUHLUIMNANA/3AABUTENA (MM UHCTPYKTUPYIOLLIEN CTOPOHbI)
unn nonTBepxnaloLueﬁ CTOPOHbI 06}13aTeﬂbCTBa, ecnyn TONLKO Takoe NMMUo He OdaeT cornacuA Ha 310 U3MeHeHue.

Cratba 9. Mepenava npaea beHedvuvapa TpeboBaTh NnNarexa

1)  Mpaso 6eHedmumapa TpeboBaTh nnatexa No oBGA3ATENLCTBY MOXET Bbite NepedaHo TOMbLKO B TOM Cnyuae, korga 3To
paspelleHo, a Takxe B ToM 06beme v TaknM 0BpasoM, Kak 310 paspelueHo B 0ba3aTenscTee.
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2) Ecnv 0683aTeNbCTEO ONPeneneHo B KauecTse pa3peLlieHHOro K Nepegaye 1 NMpaMo He yKasbisaeTcs, TpeByeTca i cornacue
rapaHTa/aMUTeHTa MM MHOMO YMOMHOMOYEHHOTO MMUA Ha haKTVMECKYI0 nepefiauy, Hu rapaHT/aMMTeHT, Hu nioboe mpyroe
YNonHoOMoueHHoe ML He 06A3aHb! OCYLLEeCTBNATL Mepegady, Kpome Kak B Tom 06beMe W Taknm 06pa3oM, Ha KOTopbie OHW ganu
MPAMO BbIPaXeHHOe cornacue.

Crarba 9 6uc. [epeyctynka noctynnexui

1)  Ecmueoe He orosopeHo B 06a3aTensCIBe My He COornacoBaHo rapaHToM/aMuTeHToM U beHeduumapoM, beHedupuap MoxeT

nepeycTynuib Apyromy muuy niobble MOCTYNREHWA, Ha KOTOpble OH MOXET MMETb WM MOXET MOoMyuMThb MpaBo COrnacHo
obazarenscrsy.

2) Ecnu rapaHT/aMWTeHT unu Apyroe nuuo, obasaHHOe Npou3secTn nnatex, nonyuaeT oT HeHeduumapa ysegomnexve o

6e30TabiBHON NepeycTynke HeHeduumapoM B dopMe, YKasaHHON B MyHKTe 1 cTaTbn 7, TO NAATEX LeccMoHapuio ocsoboxpaaeT
ponxHika B obbeMe ero nnarexa oT ero OTBETCTBEHHOCTN cornacHo o6A3aTenbCTRY.

Crarea 10. [NpekpallieHne mencTens obasartenscTsa

1) Deictene 06a3aTenLCTBA NPeKpaLLaeTen, Korga:

a) rapaHT/aMuTeHT ronyyaeT ot HeHeduumapa 3asenerne o6 ocsoboXHEHMM OT OTBETCTBEHHOCTM B MoBoW dopme,
YNOMAHYTOM B NyHKTE 1 CTaTthy 7;

b) GeHeduumap v rapaHT/aMMTEHT HOFOBApPUBAIOTCA O NpexpaileHun obasaTtensciea B opme, YNOMSHYTOA B MyHKTe 1
craTtbn 7;

C) cymma, KoTopas MoXeT GbiTh noayyeHa No 06A3aTenbeTay, yrnavueHa, 3a UCKnoYeHneM cnydaes, Koraa o6a3aTensCTeo
npegycMaTpuBaeT ero aBToMaTUYecKoe BO30BHOBNEHNE UMY aBTOMATUYECKOE YBENUUEeHUE CYMMbl, KOTOPAas MOXeT BbiTh
riofyyeHa, niv ukbivM 06pa3oM MpefycMaTpuBaeT NPoRoNXeH1e BeCTenA; wnm

d) cpok gencTena 06A3aTeNbCTBA UCTEKAET B COOTBETCTBAU C MONIOXEHUAMN cTaTeu 11,

1 6uc) MpekpalueHne pencTenaA oBaAsaTensCTBa NpexpatLaeT Npaso beHeduumapa TpeboeaTh NNaTexa no 06aA3arensCTBy, HO He
3arparvBaeT gpyrve rnpasa v obasatenbcTea beHedmumapa wuam MHLIX CTOPOH, CO3AaHHble CornacHo obA3arenscTey b0
npexkpateH1a ero SencTema.

2)  Hesavpan Ha MyHKT 1 HAcToALLEN rnasbl, B 06A3aTENLCTBE MOXKET OrOBAPUBATLCA UMW IRPaHT/AMATEHT 1 BeHedmumap moryT
1HbIM 0BPA30M MPUIATY K COrnlacuio 0 ToM, UTO BO3BpalLieHre AOKYMeHTa, cogepxaliero 06a3aTenbCTBO rapaHTy/IMUTEHTY, Unu
cobnioieHre npoueaypsl, hyHKUMOHANLHO 3KBUBANEHTHON BO3BPaLUEHMIO QOKYMeHTa B cryyae, Korga 06A3aTenbeTBo BblGaHO B
HeBbymaxHou hopMme, camo No cebe unn B CouETaHWM C OLHUM U3 COBLITUN, YMOMAHYTLIX B MOANYHKTAX (a) v (b) NyHKTa 1 HacToAWwen
rnasel, Heo6X0OMMO ANA NpeKpaLleHus nencTens 0bA3aTentbcTea; yaepxaxme nboro Takoro gokymexTa GeHedumapom nocne
npexkpatlueHUa gencTens o6asarenscrea Mo nocne ocyliecTeneHna BCero nnayexal He coxpaHaeT kakux-nbo npas beHedmumapa
no obasarenscrsy.

Cratba 11. WUcTeueHne cpoka nencTeus

Cpok pencremna 06A3aTenbcTBa UCTEKAET:

a) NOoHaCTYNneHUM GaThiUCTEYEHUA CPOKa OeNCTBIA, KOTOPaA MOXET NpeCTaBnATLCODON OroBopeHHyIo KaneHgapHyto gaty
UMK NocEeHMA feHb (MKCMPOBaHHOMO CPOKa, YKasaHHoro B 06A3aTenbeIBe, NpV YCROBUM, YTO, BCAM AaTa UCTEYUEHNA CPOKa
NencTsnA ABNAeTCA HepabouuMm fHEeM 8 MECTOPACrOfnOXeHW [apaHTa/SMATEHTE WM WHOTC Nvua, WOV B MHOM MecTe,
OrosopeHHOM B 0bA3aTenbcTee ANA Lenen NpencrasieHUa TpeGoBaHvA nnarexa, CPoK AEerCTBUA UCTeKaeT B MEepBbil
cnenylowmin pabounic aekb;

b) ecru ucTeueHMe cpoKa OENCTBUA 3aBUCUT cornacHo QOA3ATEeNbCTBY OT HaCTynneHna Kakoro-nbo cobuitvs, - Koraa
rapaHT/aMATEHT NonyyaeT NOATBEPXAEHUE O TOM, YTO 3T0 coBbTUe HAaCTYMMNO Ha OCHOBAHWM NPeACTaBNeHNA JOKYMEHTa,
OrOBOPEHHOTO [ANA 3TX Lenel B 0bA3aTeNbCTBE, UK, €CHN TAKO! JOKYMEHT HE OrOBOPEH, HA OCHOBaHAN YHOCTOBEPEHWUA
H6eHedLMapOM HACTYMIIEHNA 3TOrO COBLITURA;

€) ecnu B obAszaTenscTee HE YKA3aHa faTa UCTEUeHUA Cpoka [eiCTBUA UMK ecni HaCcTYMNeHMe YKasaHHoro cobbitus,
BREKYLLIEro 3a COBOM MUCTeueHMe cpoKa [eiCTBWA, elle He YCTaHOBMEeHO, Ha OCHOBaHWM npepcTasnerus Tpebyemoro
[OKYMEHTa, - M0 NPOLUECTBAV LUeCTV neT ¢ AaTh! Belgaun obAsaTerbeTea.
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TMABA IV. TIPABA, OBA3ATEMNBbCTBA ¥ BO3PAXEHWA

Crarea 12. Onpepenerne npas u 0683aTenscTs

1) C yyeToM NonoxeHuin HacToALLeh KoHeeHLMM Npasa W 06A3aTensCTBA FapaHTa/aMUTeHTa u BeHeduumapa onpeaenainTca
YCNoBUAMM, N3NOXEHHbIMM B 0BA3ATENLCTRE, BKNIOMAA KOHKPETHO YMOMAHYTbHIE B HeM Npasuna, obLumMe YCnoBuA Wam obkiuan.

2)  Mpu TonkoBaHWi ycrnosuin 06A3aTENLCTBA W NPU YPErynupoBaHuM BONPOCOE, He OXBaYeHHbIX YCOBUAMU 06A3aTenbLCTEA NN

MONOXEeHUAMK HacToALIeR KoHgeHLmm, yuuThIBaIOTCA 06u4enpm3HaHHue MeXxgyHapogHble npasuna u obbluav APAaKTVUKU
[He3aBucuMbIX rapaHmﬁ nnu pesepBHbIX akKKpemnTUBOB.

Cratba 13. [CTangapt nosenexna W] OTBETCTBEHHOCTL FapaHTa/aMMTeHTa

1) MpuwncnonHeH cBoNX 06A3aTeNsCTE B COOTBETCTBNN C 06A3ATENLCTBOM W HACTOALLIGN KOHBEHLIMEIN [apaHT/3MUTEHT AeicTByeT

A0BPOCOBECTHO U MPOABNAET PA3YMHYIO OCMOTPUTENEHOCTb, [OMKHbIM _06PA3OM yuuThiBas OBLIeNPU3HAHHbIE CTaHOAPTbI
MEXOYHAPOLHON MNPaKTUKWN HE3aBUCUMBIX FADAHTUA UAM De3epBHLIX aKKDEMTUBOB.

2)  [apaHT/oMuTeHT He MOXeT GbiTb 0CBOGOXOEH OT OTBETCTBEHHOCTV 34 He0BPOCOBECTHbIE AeNCTBUA MK Kaky-nmbo rpybyio
HeBpeXHOCTb.

Cratba 14. Tpebosanue

Mo6oe Tpebosarme nnarexa no 06A3aTeNLCTBY NPELCTABNACTCA B DOPME, YIIOMAHYTON B MYHKTE 1 CTATeM 7,1 B COOTBETCTEMMA
¢ ycrioBuAmn obasatenbcrea. B uacTHocw, moboe ynocToBepeHue UM OpPYrolt QOKYMEHT, Tpebyemblit Mo ofasaTenscrsy,
NPeJoCTaBNAETCA rapaHTy Unu 3MUTEHTY B TeueHWe cpoka AewcTeuna 06A3aTenscTea 8 MecTe Bhigauv 06R3aTenbecTsa, €cni B
06A3aTenLCTBe He OFOBOPEHO MHOE MUO UMW UHOe MecTo. Ecn He TpebyeTcA HUKaKoro YIOCTOBEDEeHIUA W [DYIoro [OKYMeHTa,
TO cunTaeTcA, uto GeHedmumap, Korga oH TpebyeT nnatexa, KOCBEHHO YHAOCTOBEPAET, UTo ero TpebosaHWe He ABNAETCA
HenoHBpOCOBECTHLIM UMK UHLIM 06PA30M HEOBOCHOBAHHBIM.

Cratba 16. PaccmoTpenue TpeboBaHiA 1 CONPOBOXOAIOLWMX HOKYMEHTOB

1)  'apaHt/amuteHT paccmaTpueaeT TpebosaHve 1 noBkle OPYIME CONPOBOXAAIOLLME fOKYMEHThI B COOTBETCTBAM CO CTAHAAPTOM
nosefeHna, YNoMAHYTHIM B NyHKTe 1 cTaThn 13. Tlpu onpefeneHny CoOOTBETCTBUA 3TUX JOKYMEHTOB MO BHELIHUM NpU3HaKam
ycnoavam o6A3aTenscTea M X COOTBETCTBMA APYT OPYrY rapaHT/aMUTEHT GONXHLIM 06PA30M YuMTLIBRET MPUMEHUMbIA CTaHAapT
MEeXAYHApOAHOW NPaKTUKW He3aBUCUMBIX FapaHTUA UNW Pe3epBHbLIX aKKPEeOUTMBOB.

2)  Ecfm uroe He orosopeHo B 06A3aTeNbCTBe UK HE COFNACcOBAHO rAPaHTOM/SMUTEHTOM 1 BeHedbuMapOM, rapaHTY/3MATEHTY
NpefoCcTaBAETCA pasyMHbiil CPOK, Ho He Bonee cemn [bankosckux] [pabounx] AHed, ANA pacCMOTPeHNUA TpeboBaHNA M MOBbIX APYIX
COMPOBOXAAIOLLMX LOKYMEHTOB U MPUHATUA PeLLeHUs O Nnatexe.

Cratba 17. [natex nny oTKnoHeHne Tpebosaxna

1)  CyuetomnyHKTa 2 HaCTOALLIEN FMaBbl FAPAHT/IMUTEHT NPOU3BOANT NNATEX MO TpeGOoBaHMIO, NPeLCTaABNEeHHOMY BCOOTBETCTBAN
¢ nonoxewnAamn ctartek 14. [locne onpesenexnsa cooTBETCTBMA TpeboBaHWA Nnatexa ycnosvAM obasatenscrsa NaaTex

NpoM3BOONTCH He3aMennuTenbHo, ecnu ToMLKO B 00A3aTENLCTBE HE OroBapMBAETCA, UTO NNaTeX NPOU3BOANTCA Ha OTCPOUEHHON
OCHOBE, 1 B 3TOM Caiyyae Mnarex NPou3BoaNTCA B OrOBOPEHHbIA CPOK.

1 6uc) [iobon nnatex no TpeGoBaHwio, He COOTBETCTBYIOLLMA MONOXEHUAM CTaThy 14, He 3aTparvBaeT Mpas MpuH-
umnana/sansutens.

2)  Ecnv rapaHTy/3MUTeHTY NPpeabAsnAioTcA chaKTbl, [oKasbiEalowme, UTo Tpebosarme ABNASTCA ABHO U OUEBMAHO HEOBOCHOBAHHDIM

B COOTBETCTBUU CO cTaTben 19, oH [He NPon3BOANT nnatexlMoXeT TeM He meHee OPUHATH pelleHne 06 ocywiecTenexHnn nnarexa
MpY_YCIOBUM, YTO OH AENCTBYET B COOTBETCTEBMM C NyHKToM 1 cTaTthm 13].

[Mpumeuarue ana Paboyen rpynnbl: ocTansHble NYHKTLI CTaTk 17, KOTOPbie He Bbinn paccMOTpeHb! Ha ABaauUaTh NepBo ceccuu,
BOCMPOM3BOAATCA B TOM BUAE, B KOTOPOM OHU U3NoxeHsl B AoKyMmeHTe A/CN.9/WG.II/WP.80.]

3)  Ecnuv rapaHT UM 3MUTEHT OTKNOHAET TpeboBakuWe [Ha MoBoM OCHOBaHMM, YNOMAHYTOM B MyHKTax 1 1 2 HacToALLen cTaTbu),
OH He3amMeanuTenbHO HanpasnAeT 6eHeq>v1umapy yeegomnexne 06 atom ¢ MOMOLLILIO IMeKTPOHHLIX CpencTs CBA3U UK, €cnn 310
HEBO3MOXHO, APYrUX oriepatuBHbIX CpedcTs. Ecnn uHoe He OroBOPEHO B rapaHTUiHOM MUCbMe, 8 YBELOMNEHUM yKa3biBaeTcA
NprunHa OTKNOHEHUA,
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3) [py Bbinave npenBapuTensHOre Npukaza, YMOMAHYTOFO B NyHKTE 1 HACTOALLEN CTATLM, CYA MOXET NoTpebosaTe OT aua,
XOnaTaMCTBYIOLUEro 0 TakoM Mpukase, MPefcTaBnTL Takyio dhopMy obecnieueHns, KoTopyio cyq couteT Heobxommmon,

4) Cyn He MoxXeT BbiAaTL NPeABADUTENLHBIR npukas, NoJoGHLIA YROMAHYTOMY B MyHKTe 1 HacToALed CTaTbH, Ha OCHOBaHNA
Mo6oro BO3PaXEHUA B OTHOLLIGHUM NNATEXA, 38 UCKMOUeHMeM HEOBOCHOBAHHOTO TpebosanHMa UM UCMONL30BaHIUA 0BR3aTeNbLCTER
B NPOTMBONPABHbBIX LIBNAX.

TNABA Vi. IOPUCOVKLINA

Cratba 24. Boifop cypa vumm apbutpaxa

[apant/omntert 1 Beredmuvap [MeCTOPacTONOXEHUA KOMMEDYECKOro NDeSnpUATUA OQHOMO U3 KOTODLIX MW OB6OoMX
HaxonATCA B OTOBADVBAIOLLIEMCA TOCYIAPCTBe,] MOTYT OroBODUTL B 0BA3ATENLCTBE MAM COMNACcOBATb MHLIM 0BPA3OM B dopme,
YNOMAHYTOA B MyHKTe 1 CTaThin 7, 4TO CYA WM CyAbl AOrOBApUBAIOLLErOCA rOCYAapcTsa HameneHbl lopucavkuMen anA
YPerynmpoBaHnA nobblx CrIopoB, KOTOPbIE BOHUKIN WA MOTYT BOHUKHYT B CBA3Y C OBAIATENLCTBOM U UTO MoGoit TaKoM crop
noanexwt paspeweruio 8 apbutpaxe. Ecnv He OrOBOPEHO WM He COrNACOBAHO WHOE. BbIBPAHHBIA CYI UMM Cymbl MMEOT
UCKIMOUMTENLHYIO IOPUCONKLIAD.

Cratba 24 6uc. tOpvcankLma gpyrvx cygoe

Moot cyn, 3a ucknouermem BbIbpaHHOro cyna vunm CYH0B, OTKA3bIBAST B OCYLIECTBAEHUN IODUCOVKLIMK, KpOME cnyvaes,

a) Korna esibop cyfia, cenaqHblit rapaHTOM/3MUTEHTOM 1 BeHedULIMADOM, He HOCUT UCKAKOMATENbHOTO xapakrepa,;

b) Korga eeibop cyfa He [enaeTcs B COOTBETCTBUM CO CTaThen 24;

<) Koraa 3ro fenaerca AnA Uenie BDeMeHHbIX cyaebHbiXx Mep;

d) Koraa petuetite cyga, onpeneneHHoro B COOTBETCTBAN CO CTaThel 24 [He MOXET BbiTb NDU3HAHO YU NDUHYOUTENLHO

vcrionHeHol[He oTBeYaeT YCnoBUAM NPU3HAHAS 1 obecrieyerna NCNONHeHUA B HpYyrom porosapusatouiemMca rocyaapcreel; vuam

[e) Korra euibpaqHblil Cyf 0TKasan B OCYLIECTBAGHUM I0pMEaMKUMM].

Cratba 25. Onpepenexue I0pUCAUKLIAK CYNa
1) Ecnn vHoe He oroBopeHo B OBA3ATENLCTBE UMM HE COMNAcOBaHO rapaHTom/amuTeHToM U _6eHedmumapom g dopme,

YNOMAHYTOW B NyHKTe 1 cTatbu 7 [6es yiuep6ba anA cyUIeCTBYIOWMX B AOrOBAPUBAIOLLNXCA FOCYAAPCTBAX HOPMAX, KACAIOLVXCA
lopueavkipmn, vnv AnA apuTpaxa B COQTBETCTBMN CO cTaTheil 24] CyAbl AOroBAPMBAIOLLEroCA FOCYAAPCTBa, B KOTOPOM BbIlaHO

06A3aTeNbCTBO, OCYWIECTBAAIOT IOPUCAMKLMIO B OTHOLLEHWN CTIOPOB MEXAY [apaHTOM/ SMUTEHTOM W beHeduLmapom B CBA3M C
0bA3aTEeNnLCTEOM.

2) Cyqe! fAorosapvBaioLLeroca rocyfjapcTea, 8 KOTOPOM BLIAAHO OBA3ATENLCTBO [MOrYT MPVUHMATE K DACCMOTDEHMIO] [Mmets
IOPUCANKLIMIO paceMaTpyBaTh) 3aABneHnA NpyHLmnana/ 3aABUTena v MHCTPYKIUPYIOLLIEN CTOPOHD! B COOTBETCTBUM CO cTaThelt 21
0 NpefBapuUTenbHbIX NPUKA3ax B OTHOLUEHWM rapaHTa/aMMTeHTa unn Gereduumapa.

Crarba 25 6vc. B3aMMOCBA3L ¢ APYiMMA [10rOBOPHBLIMA 0BA3ATENLCTEAMA

Ecnin_kommepueckue NpednpuaTWa rapaHTa/aMuTeHTa U GeHeduumapa Haxonstca B rocyfapcrBax, KoTopble HecyT
0bA3aTENbCTBA MO KAKOMY-MBO [OroBOpY, YCTaHABMBAIOLLEMY HODMb!, Kacatolumecs I0pMeanKLIMKA Uan NpeaycMaTpyBaioLieMy
npusHatme n obecneueHne NCNONHEHNA B KAKOM-NME0 rocynapcTBe petlernii, MPUHATHIX B ADYFOM rocyapcTBe, NoNoXeHNa 3Toro
L0roBopa UMEIOT NPEeUMYLLECTBEHHYIO CUAY MO CPaBHEHUIO C COOTBETCTBYIOLLIMMI NOMOXEHNAMM cTaTeit 24, 24 Buc u 25.

TMABA Vil. KONM13nAa HOPM MPABA

Cratba 26, Bblbop NpUMeHuMoro npasa

MNpasa, obAzatenscTBa U BO3paXeHun, CBA3aHHbie ¢ 06A3aTEeNLCTBOM, PeryimpyloTcs npasoM, yKasanHbiM rapaH-
Tom/ammMTeHTOM v beHedmumapom. Takoe yKasaHve MOXeT oroBapneatsca B 06R3aTebeTBe UMK COrNAacoBbIBATLCA UHLIM 06Pa3oM
vy MOXeT NOOTBePXAAaTeCA yenosuamu 0ba3aTenbcTBa.

Cratba 27. OnpegeneHve NPMMEHMMOrO Npasa ‘

B OTCyTCTBUE Bbl60pa nmpasa B COOTBETCTBMM CO CTaTben 26; npasa, obAazaTenscraa u BO3paXxeHua, CBA3aHHblIe C
06H3aTeﬂbCTBOM, perynmpytoTca npasom TOro rocyiapcTea, B KOTOPOM obazarenbcTeo 6bio BbiOaro.
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BBELEHVE

1. Bo ucnonHeHue peluerna, puHaToro Kommcenein Ha ee asapuaTh nepseoit ceccum’, Pabouas rpynna Mo mMexayHaponHoi
AOroBOPHOI MPaKTMKe MOCBATMNA CBOIO HBEHABLATYIO ceccuio 0630py NPoeKTa YHWULMPOBAHHBIX NPaBui Mo rapaHTUAM,
nogroToeneHHoro MexayHapopnHoi Toproeoi nanatoin (MTTT), 1 nsyueHmio LienecoobpasHoCTM 1 NPaKTUMECKON OCYLLIECTBUMOCTY
nio6oin byaywiein paboTel No aocTvXeHMO GonbLLero eamMHOobpasuA Ha YPOBHE 3aKOHOOATENbHLIX NOMOXEHWA MO rapaHTUAM U
pe3epeHbIM aKkpe AnTMBaM. Pabouan rpynna pekomeHposanaHa4yaTb paboTy Nno noaroToeke eaMHo06pasHoro 3aKoHa s hopme nbo
TUMOBOIO 3aKOHa, MO0 KOHBEHLWK.

2. Komucens yTeeppuna 3Ty pekoMeHZAuMio Ha CBOeil fganuats BTopoi ceccun’. Pabouas rpyrnna nocsATMNa CBOM
TpUHagUaTylo-geafiuaTh BTOPYIO Ceccun NOAroTOBKE YHWUMULMPOBAHHOrO 3akoHa (HJoknafbl 06 3TMX CecCUAX CM. B
nokymenTax A/CN.9/330, A/CN.9/342, A/CN.9/345, A/CN.9/358, A/CN.9/361, A/CN.9/372, A/CN.9/374, A/CN.9/388, A/CN.9/391
1 A/CN.9/405). 3ta paboTa Nposoannack Ha OCHOBE MOAroTOBNEHHbIX CeKkpeTapraTom HhopMaLMOHHBIX PABOUUX [OKYMEHTOB M0
BO3MOXHbIM BOTIpOCaM ANA BKIIOYEHUA B YHADULMPOBAHHDBIA 3aKOH. B uncno atux WHOPMALMORHBLIX JOKYMEHTOB BXOZMNN:
A/CN.O/WG.II/WP 63 (npepsapuTenbHble 3amevadia B OTHOWeHWM pa3paboTku efauHoobpasHoOro  3aKoHOMATEeNbCTBa);
A/CN.O/WG.H/WP.65 (ocHoBHan cdepa NpUMeHeHNs, asTOHOMUA CTOPOH M ee Mpedensl, Npasuna TonkosasmA); A/CN.O/WG.II/.WP.68
(BHeceHne nonpaBoK, repefava Mpas, UCTEUeHWe cpoka peicTems u obasaTensctsa rapadTa); A/CN.O/WG.I/WP.70 u
A/CN.9/WG.I/WP.71 (0bMaH 1 Apyrve Bo3paxeHWa NPOTUB rnaTexa, cyRebHble 3anpeTs! u apyrve cyaebHbe Mepbl, KONnmana HopM
npaBa 1 IopCaVKLMA). MNpoeKThbl CTaTein YHUDULMPOBAHHOrO 3aKoHa, KOTOPbIRA, cornacHo paboyeit fockinke, NpUHAToR Paboueit
rpynnoin, gonxeH GbiTb noprotoeneH B ¢opme npoekTa KOoHBeHUMM, Bbin npepacTaeneHbl CeKpetapunatom B LOKyMeHTax
A/CN.9/WG.IVWP.67, A/ICN.9/WG.II/WP.73 1 Add.1, A/CN.9/WG.II/WP.76 1 Add.1, A/CN.9/WG.II/WP.80 u A/CN.9/WG.II/WP.83.
Ha pacemoTperm Pabouein rpynnbl Takxe Haxoounock npegnoxexune CoeaunenHsix LLITaToB AMepuku, Kacatoleeca rnpasun LA
pe3epeHbix akkpegutusos (A/CN.O/WG.II/WP.77).

3. Pabouan rpynna, B COCTaB KOTOPOW BXOHAT BCe rocyAapcTBa - uneHbl Komueouy, nposena CBoIo ABaALaTh TPEThIO CECCHO
8 Helo-Wopke ¢ 9 no 20 arHeapA 1995 roga. Ha ceccum nprcyTCTBOBaNM NMpepcTasMTent cnefyiowmx rocyaapcTe - uneHos Pabovei
rpynnel: ABcTpus, bonrapus, Bexrpua, Fepmanun, inava, Upax (Menamckan Pecnybnuka), Ucnandua, Utanus, Kadaga, Kenma, Kutai,
KocTa-Puka, Mapokko, Mekcuka, Hurepus, Monbiua, Pecnybnuka Kopea, Poccuiickan depepaumna, Caypoeckan Apasua, Criosakus,
CoenuHerHoe KoponescTtso Benvkobpurarim n CesepHoil Upnanoumn, CoegutenHble LUtatel AMepykuy, Cynan, TannaHg, Ypyrean,
dpaHuma, Yinu u Anorun.

4. Ha ceccuu npucyTcTeoBany Habniogareny oT cnepylowmx rocynapeTs: AscTpanua, Anxvp, Benus, bocHua n Mepuerosuna,
Unporesna, Kambopxa, Konymbus, Kysenr, MusaH, Maparackap, Moxako, PymbiHna, Ceasvneng, YkpavHa, Xopeamma, HYeluckan
Pecriybnuka, Llseiiuapua v Llseupa.

5. Ha ceccum npucyTcTeoBanu Habniogaren oT CReZYIOWMX MEXLYHAPOAHbLIX OpraHM3aumii: MexayHapog[Horo BamoTHOTO
doHaa, Kaupekoro pervoHanbHOro LieHTpa MexayHapoHoOro koMmepueckoro apbutpaxa, EBponeiickoi 6aHKoBCKoM chepepaumy,
MexayHapoaHon accoumaummn agsokaTos 1 MexayHapoaHON TOProBoi nanarsl.

6. Pabouan rpynna n3bpana cnegylowmx QOMKHOCTHBIX ML

Mpepncenartens: r-H Xak lNotee (KaHaga)

Doknanuuk: r-xa BaneHtvHa LioHesa (bonrapus)
7. Pabouan rpynna umena B cBoem pacrnopAXeHun crepyiolne BOKYMeHTbI:

a) npensaputenbHan noeectka aHA (A/CNLO/WG.I1/WP.84);

b) 3arincka CekpetapmaTa 0 He3asUCUMbIX FapaHTUAX U Pe3epPBHLIX aKKpeauTUBax: 3aHOBO NEPEeCMOTPEeHHbIe CTaThk
npoekTa KoHeeHumn (A/CN.9/WG.II/WP.83);

c) poknag Pabouei rpynnbi Mo MeXOyHapomHoN OOroBOPHOW NpakTuke o paboTe ee OBafUaTh BTOPOW ceccuu
(A/CN.9/405).

8. Pabouas rpynna yTeepaovna cnegyiowyio noBecTky fHaA:

Buibopbl [OMNXKXHOCTHBLIX 1y,
YTBEpXAEHUE NOBECTKU OHA
MoaroToeKa NMPOEKTa KOHBEHLIM O HE32BUCUMBIX FrapanTUAX U pe3epBHbLIX akKpeauTueax

Opyrue sornpocs!

o > 0o

YreepxpaeHue noknaga.

' OcbuumansHbie otueThl FeHepanbHoi Accambrien, Copok TpeTba cecovd, HononHerue N2 17 (A/43/17), nyHKT 18.

*Tam xe, copok_yeTsepTas_ceccus, JononHedne Ne 17 (A/44/17), NYHKT 244,
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9. Pabouan rpynna obcyauna npoekTs ctaten 7(2)-16, 24, 25 u 25 6uc, u3noxeHHsle B gokymerte A/CN.9/WG.II/WP.83,
npeanoxernn, soickasaHdHbie CekpetapuaTom Nno npoektam ctatei 24 bue u Hoson ctaTbe 25 G1C M NpoekTam ctaten 17-27,
N3noXeHHbLIM B NpuoxeHun K aokymerty A/CN.9/405. Xon obeyxpnerun n soisofibt Paboueit rpynnsl o aTuM npoekTam cratei
NPoeKTa KOHBEHUMM n3noXeHsl Hxe B rnase il

10.  YTeepame copepxaHue 3Tvx crateil, Pafouans rpynna nepepana paccMOTPEHHbIE €0 CTaTbW MPOEKTa KOHBEHLMM
penaxumorHon rpynne. Pabouan rpynna paccMoTpena cTaTbunocne WX PACCMOTPEHUA PEAaKLMOHHON FPYNNOR M yTBepAMAa TeKCThI
3TUX CTaTeil B TOM BUE, B KOTOPOM OHM M3MOXEHS! B NPUNOXEHUN K HACTOALLIBMY BOKYMEHTY HapAgy CO CTaTbAMW, KOTOpble Bbiri
ono6peHbl Ha ABapUaTh BTOPO ceccum.

11.  Habriopartens ot MexpayHaponHon Toprosoit nanate! (MTT) ebipasvn 03a6ouexHocTs MTT B cBA3mn ¢ pelueHnem Pabouein
rpynnbl NepefaTs CTOPOHaM MPOEKT KOHBEHUMM O KOMMEPUECKUX aKKPeQNTUBAX AR BbIHECEHUA TOro Ui MHOIo pelueHna. MTT
BbIpa3nna MHeH e, YTO B pamKax 3TOM KOHBEHLMM 10 HACTOALLIEr0 BpEeMEHI PaCCMATPUBAICA BOMPOC UCKITIOUMTENTHHO O He3aBCUMBIX
rapaHTMAX U pe3epBHbIX aKKpeaUTMBAaX M UTO BbIXOA 3a PamMku Takoro obcyXmeHna Ha NaHHOM 3aKmMIoUMTensHOM aTane ¢ Lenbio
PaccMOTPeHUA KOMMEPYECKUX aKKpeaWTVIBOB, OONYLEHHbIA, MO WX MHEHWIO, 1O HACTOAHMMIO OAHOA Aenerauyv, ABNAGTCA
HeuenecoobpasHbiM. B porionHeHne K 3TMm BbicKasaHHbM coobpaxeHuam MTT] Takxe cfienana HEKOTOpble 3amedaHua Mo
KOHKPETHBIM CTaThAM MPOEKTa KOHBEHLMN.

12. B oTeer oTMeuanock, uto Pabouaa rpynna paccmaTpueana BOrMpoc O crnocofe petueHva npobnembl KOMMEPUEeCKUX
aKKpeAUTUBOB B paMKax MpoeKTa KOHBEeHLIMK B TeueHne paga ceccuin. Pabouan rpynna npuHAna pelieH1e peLumnTs 3ToT BOrpoc B
cTatee 1(2) Takum 06pa3oM, 4To6bl CTOPOHbLI KOMMEPUECKUX aKKPEAUTUEOB MOTfIU CCLINATLCA HA MONOXEHUA KOHBEHLMK, OfHAKO,
€CNN CTOPOHbI He CAENaI0T Takon BbIBOP, NONOXEHNA KOHBEHLMM He ByayT pacnpoCTpaHATLCA HA KOMMEPYECKUe akKpeanTUBbL.
Hanee oTmeuanock, 4To 370 pewterne Bbino npuHATo Pabouel rpynmoin KoHceHcycoMm U He Bbino HaeasaHo Pabouei rpynne Hu
0fiHoW neneraumen. [Janee 0TMEYanocs, YTo B XoAe MoAroTOBKY NPpoeKTa koHeeHLMW Pabouas rpynna Bcersa AcHO MoMHUAA O TOM,
uTo NpUMEHeHre KOMMepuecKux akkpeauTueos byfeT cBA3aHO C NpUMeHeHeM YHUULMPOBaHHLIX Mpasun U obbivaes OnsA
AoKyMeHTapHbIX akkpeautmsos (YT10). Mo 3toi npuumnHe Pabouan rpynna ctpemmnach obecneumts, utobbi NONOXeHNA NpoekTa
KOHBEHLMW He BCTynanu B rpotusopeune ¢ YMO.

13.  Bbipaxanoch TaKxe coxaneHne B CBA3W C TeM, uro 3ameuaHua MTI no KOHKpeTHLIM CTaThaM He Bbiny 3apaHee [oBeeHs
AoceeneHua Paboueit rpynmsi, uto cogelicTsosano 66 Gonee NNOJOTBOPHOMY PACCMOTPEHUIO NPeACTaBReHHbIX 3ameyarnii. OgHako
MTT uHcbopmuposana Pabouyio rpynmny o cBoem HamepeHun 8 ByfyLiem npuHumMaTh Gonee akTMBHOE yuacTtie B pabote Komuccum
U Bblpaauna coxaneHve B CBA3W C OTCYTCTEMEM B3aUMOMOHUMAaHWA NO BOMPOCY O TOM, Kakum obpasom Pabouas rpynna npuHaAna
petueHre o crocobe paccMOTPEHWA BOMPOCa O KOMMEPUECKUX aKKpeauTUBax.

Il. PACCMOTPEHUE CTATEW MPOEKTA KOHBEHLMN O HE3ABUCUMBIX TAPAHTUAX
W PE3EPBHbBIX AKKPEOUTUBAX

FMABA lll. [OEACTBUE OBA3ATEMLCTBA]

Cratea 7. Bblgaq 1 cbopma n neﬁcrsme obasarenbeTsa
(npoponxexne)

OyHkT 2

14.  CocToancaobmeH MHEHUAMM B OTHOLLIEHUM aeKBATHOCTV M ACHOCTV hOPMYNUPOBKM BBOAHOM HOPMbI, UI3NOXKEHHON B NYHKTE 2,
KoTOpaA KacaeTcA Kak "nencTena" obA3aTensbCcTea, Tak U ero "6e30T3biBHOCTM". Bbin 3a8aH PAd BOMPOCOB 8 OTHOLLEHUM ACHOCTU
TMOHATUA "[ENCTBUA", NOCKOANBKY 3TO MOXET 3aTPOHYTh BONPOCH BOKTPUHANBHOTO XapaxTepa, KOTOpble B pasHbIX MPaBoBbiX CUCTEMAX
MOrYT peLLaTLCA NO-PasHoOMY, Kak, Hanpumep, BONpoc O TOM, BO3HMKaET N 00A3aTenbCTEO M3 JOFOBOPA UMM U3 UHBIX OCHOBAHWA.
Bbin NOOHAT TakXe BONPOC B CBA3Y € APYMMM aCTIEKTOM MyHKTa 2, a UMEHHO B CBA3W C NOMOXeH1eM 0 He30T3LIBHOM xXapakTepe
obasaTensctBa nocne ero Bbigaun. BbiNO BLICKA3AHO MHEHME, YTO MonoXeHwe, 3akpennalollee 6e30T3biBHLIA XapakTep
obA3aTensCTBa B MOMEHT ero Bbidaum, MOXeT 0Ka3aTbCA NPpeXaespemMeHHbIM, MOCKONbKY BO3MOXHDI Cydyan, KOraa rapaHT/aMuTeHT
MOXET NoXenaTb M3MeHUTL 06A3aTensCTBO [0 TOro, kak 6eHedumap [acT cBoe Corfacke Ha Hero, Unu, BO3MOXHO, daxe y3HaeT
O CYLLECTBOBaAHUM TaKoro oB6asaTenbcTea. bbiNo BhICKa3aHO MHEHUE, UTO AaHHbIA BONPOC MOXHO Bbtno Bb! pa3bACHUTL MyTEeM UeTKoW
YBA3KW BCTYNNEHMA 0DA3aTenseTBa B CUNYy € BbipaxeHem beHednumapom CBOEro cornacua.

15.  Mocne paccmoTpeHns BONPOCOB ONUCaHHOro Bhbillle xapakTepa Pabouan rpynna nogreepavna npaevnbHOCTL MOLXo4a &
nyskTe 2. B uactHocmm, Pabouana rpynna noareepanna, uto KoHuenuua "genctena’ B TOM BUEe, B KAKOM OHa UCNONb3yeTcA B
NpoeKTe KOHBEHUMM, [OMXHa TONKOBATLCA B Y3KOM CMbICNE 1 KacaeTCA "rapaHTUiHOrO nepuoda’, T.e. Neproaa Bpement, B TeueHne
KOTOpOro HaHHoe 06A3aTenseTBO AENCTBYET B OTHOLLEHWM COOTBETCTBYIOLLEro YCnoBuMAM obA3aTenbcTBa TpeboBaHuA rnnaTexa,
KOTOpOe MOXeT ObiTb NpefbAeneHo beHedmnumapoM. beino oTMeYeHo, UTo UCTIONL30BaHKE 3TOTO TEPMMHA He NMpecnefoBano Lenu
npegpetunTb AOKTPUHANbHbLIE BOMPOCHI B OTHOWEHWM Xxapaktepa o6A3aTenscTBa, a MPOoCTo [OoAXHO 6biN0 faTh OTBET Ha
NpaKTU4eCKWUi BONPOC O TOM, C Kakoro momeHTa bexeduumap moxeT TpebosaTts Nnatex no obasatenscTey. Kpome Toro, buino
yKasaHo, 4TO NonoxeHue O BCTYNNeHun obA3aTenbCTBa B CUNY COOTBETCTBYET Npasufy, COrfacHoO KOTOPOMy 06A3aTenscTBoO
CUMTAETCA BbILAHHBIM C MOMEHTA, KOIGa OHO NOKUHYNO cdhepy KOHTPONA 3MUTEHTA, U B TO X€e BPEMA NO-NPexHeMy fJaeT CTOPoHaM
BO3MOXHOCTb OroBOpUTL Honee NO3OHWUA CPOK BO3HMKHOBEHUA Npasa TpebosaHWa nnartexa.
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16.  CyueToMTaKoro noHUMaHUA OrpaHUUNTENLHOTO TONKOBAHWA MOHATUA " AencTeuA" Pabouan rpyrna riofoxuTensHo pacLeHnna
v nepegana penakumoHHON rpynne NpennoxXexne NonHOCTHIO 0TKa3aTeCA OT UCMONL30BAHUA TePMMHA "eNCcTBUA" B CTaTbAX 7(2)
n 10 ¥ BMECTO 3TOr0 MCMONL30OBATL OMMCATENbHYIO (OPMYNUPOBKY MO TUNMY NPEgNaraBleroCA paHee B [[OKYMeH-
e A/CN.9/WG.II/WP.80 onpepnenenna B ctatbe 6(j) NOHATUA "geicTenA" (*QeicTBATeNsHOCTE" ... 03HauaeT, UTo OHO ... AaeT
BO3MOXHOCTb BeHedmumapy BocTpeboBaTh MnaTex B COOTBETCTBMA C YCMOBMAMM 3TOro mmcema"). Buifio pewseHo, uto
npeanoyTUTENbHEE CNeAoBaTh TaKOMy NOAXOLY, HEeXenu NbiTaTbCA BHOBL BBECTV ONpegeneHie NOHATUA "OeicTBUA", Kak 3To

fipeaycMaTpMBanocs B NPeACTaBIeHHOM PaHee NPennoXeHUN BKMIOUMTL Takoe onpefieneHne B cTaThio 6, KOTopoe, 0fHaKo, Bbino
otknoHeHo Pabouen rpyrinoit.

17. U0 Xe KacaeTcA oTHEeNbHON KOHLEeNUMN 6e30T3bIBHOCTH, TaKxe 3aTpOHYTON B NyHKTe 2, To Pabouan rpynna nogreepauna
rpasuno, cornacHo KoTopoMy obazaTenscTeo cunTaeTca 6E30T3bIBHbIM C MOMEHTa €ro Bbifayn 1 UTO BO3MOXHOCTb €ro OT3biBa
HOMXHa, Taknm 06pasom, orpefenATsECA B MOMEHT Bbiiaun. Bbino 0TMEUEHO, UTO BOMPOCHI, KACAIOLLIMECA BOSMOXHBIX U3MEHEHUI
Takoro 6e30T3biBHOrO 06A3aTenbcTBa, GyAYT PaccMOTPeHbI B NOMOXEHWAX CTaThy 8 06 naMeHeHNM.

18. B TO Xe BpemA B MHTEpECaX Pa3bACHEHUA KOHKPETHOrO CMbiCNa yKasaHWA Ha 6e30T3bieHbin XapakTep Pabouana rpynna
COrnacnnach C MHeHWeM, UTo NPaenuna, perynupyioLLme BCTynneHue o6A3aTenbeTsa 8 CUNY 1 ero 6e30T3bIBHbIN XapaKTep, JOMKHb
paccMaTpuBaThCA B OTOENbHbIX MyHKTaX, W nepefana 370 MHeHWe pefakuymoHHon rpynne. Takon nomaxod Gwin npvsHad
NpeAnoYTUTeNbHBIM MO CPABHEHMIO C MPERNOXeHMeM YPerynnposaTh 3TOT BONPOC, BKMIOUMB B CTATLIO YETKOE NOMoXeHue 0 TOM, UTo
"06A3aTensCTBO BCTYNAET B CUNY U ABNAETCA 6830T3bIBHLIM C MOMEHTA BbiNYCKa, €CAK HE OroBOPeHo UHoe" . Bbino Takxe oTMeUeHo,
UTO Pa3NuMA PEAKLMOHHOTO XapaKTepa Mex 4y BbipaxXeHeM "B MOMEHT Bbigaun”, UCroNbayeMbIM MPUMEHUTENLHO K BCTYNSHUIO

obnAsatenscTea B curny, M hOPMyNMPOBKO "Npu Bbiaue", CroNb3yemoi B OTHOLWEHWM Be30T3bIBHOCTU, HE MMEIOT CYLLIECTBEHHOIO
3HaUEHUA U UX cregyeT yCTPaHnTb.

CraTba_8. W3meHeHne

MyHkT 1

19. Boin 3afaH BONPOC, He BbITeKaeT MM 13 NONOXEeHNA NyHKTa 1 BO3MOXHOCTb BHECEHUA YCTHbIX n3meHeHuin. bbino yKasaHo, uto
€CNu TakaA BO3MOXHOCTb BbITEKAET, TO B NyHKTe 2 6biN0 Bbl HENPaBMALHO FOBOPUTL O “Bbifjave” usMeHeHns. Ewle ofuH Borpoc B
3TOV CBA3M 3AKMIOUANCH B TOM, MOXET i1 yBEAOMMEHWE O COrNacuy Ha YCTHOE U3MEHeHUe TaKXe AenaTbea B yCTHOM opme. BmecTe
¢ Tem 6bino ykasaHo, uto Pabouan rpynna pelunnia 0CTaBUTb OTKPLITON BO3MOXHOCTb BHECEHWA YCTHBLIX n3MeHernin (A/CN.9/391,
NYHKT 65) Tonbko B TOM cnyvae, ecAn Takas cdopMa bbina npegycMoTpeHa o6a3aTensCTEOM.

20.  BbIno BeickazaHo MHEHUE, UTO U3 HbIHELUIHE chOPMYNMPOBKA NyHKTa 1 HEACHO, KacaeTCA Ny OH NLLIL hOPMbI, KOTOPON BOMKHO
COOTBETCTBOBATbM3MEHEHNE, UTOOb! CUMTaTLCA BCTYMMBLLMM B CUAY, UM Xe OH KACAeTCA TaKkxe APYrvX npoLieayp, KOTOPLIM AOMHKHO
COOTBETCTBOBATHL 3TO U3MeHeHne. B noppepxky Gonee ueTkoro pasbAcHEHWA 3TOTO Borpoca 6biN0 ykasaHo, UTo B HEKOTOPbIX
crnyyanx U3MeHeHus B 06A3aTenbcTBa BHOCATCA NOCPEACTBOM MPoueayp, He OrOBOPEHHbIX B JaHHOM obAsaTenbcTse, U 4TO
" HENOHATHO, FAOMXHbI MM 3TM BUALI NPOLIGAYP OXBaThLBaTLCA MyHKTOM 1. OpHAKO GONLLUMHCTBO BbICKA3anoch 3a CoXpaHeHue
CYLLIECTBYIOLLISIN hOPMYNMPOBKI NyHKTa 1. MogaepXKy nony4wino MHeHve, uto cnoso "dopma’ B JaHHOM KOHTEKCTe He mpegronaraeT
HUKaKnx NpoLielyp, KOTOPble MOTYT UCNoNb30BaThCA ANA BbipaboTku namexeHUA. MNocne o6eyxaerna Pabovuan rpynna noctaHosuna

coxpaHuTb NyHKT 1 6e3 “3MeHeHUn NpM YCoBUM COrNacoBaHUA peaakUMOHHON rpynnov hopMYIMPOBKK CO CrioBom “"dopma” Ha
Pa3NUYHBIX A3bIKAX.

Myukr 2

21.  DBbil0 BLICKA3AHO MpennoXeHue OnyCTWTb B NYHKTE 2 WCKMOYeHre, KOTopoe NPefdycMaTpuBaeT, UTO W3MeHeHUA,
npoganesatoLLne CPOK OercTeUA 0BA3aTeNsCTBA, BCTYMAIOT B CUAY B MOMEHT UX BbIAAYM U He TPeByIoT nonyueHus oT BGeHeduumnapa
YBEDOMAEHWUA O €ro corfacum, bbiflo pasbACHEHO, UTO B OCHOBE 3TOTO UCKAIOUEHNA NEXUT MPeAnonoXeHue, YTo Takne V3MeHeH A
BCeraa oTBeualoT uHTepecam BeHeduupapa. BMecte ¢ TeM 6bino yKaszaHo, UTO M3MeHeHUsA, NMPoAneBaoume CPoK AencTBnA
o6AsarensCTBa, He BCErga OTBeYaloT uHTepecam Geredmumapa. B kauectse yBeguTenbHOro NpakThueckoro npuMepa Takoro
ronoxerus Gbin MPUBELieH CRyyYait pe3epeHOro KpeanTa ¢ NNasaioLLein MPOLEeHTHO CTABKOM, NPOANEHe CPOKa OefCTBIA KOTOPOro
MOXET mLumTs BeHeduLpiapa BO3MOXHOCTY Bbibopa Bonee GNaronpuaTHOI thKCYPOBAHHON NPOLIGHTHON CTaBKW B MOMEHT UCTEUSHNA
nepeoHavanbHoOro cpoka AencTena 0b6A3aTenbeTea. bbin Takxe NpuBedeH elle 0avH NpuMep, Korfa rapaHT/aMuTeHT npoanesaeT
CpoK pencTeva obAzaTtenscTea 6e3 cornacua BCTPEUHOro rapaHTa, KOTopbiil 3aTeM OT3bIBAET BCTPEUHYIO FapaHTVIO U TeM CambiM
nopgepraeT 6eHeduuMapa pucKy Hennatexa. BuiNo ykasaHo, YTo B Takux cuTyaumax Gereduumapy cnegyeT NpefocTaBnATbL
BO3MOXHOCTb COMMACUTLCA Ha Takoe MpoAneHne cpoka OeWcTeus obA3aTenbcTBa WM OTKasaTbea OT Hero. Kpome Toro, 6bino
yKas3aHo, UTO NonoxeHue, Korpa ONA BHECeHVA Takux uaMeHeHuin TpebyeTcA cornacue Geneduumapa, nossonuT GaHky W
BeHeduLapy Bcerna UMeTh NOAHYI0 ACHOCTL B 3TOM BOMPOCE, B YUaCTHOCTH C YUETOM TOro, U4To BeHeduumap MOXeT Aarth CBoe
cornacue pasfnuHbIMA crnocobamy, B ToM uMcne noTpeGosaB OCYLUECTBUTL MNATEX B COOTBETCTBUAN C YCIOBUAMM N3MEHEHUA,

22. B oTeT Ha 310 6bIN0 ykazaHo, UTo He3 TAKoro UCKMKHEHUA BO3HMKHET MOonoxeHue, Koraa nocne Bblifayul MsMeHeHva o
NPoANeHWM CPOKa AenCTBA 0BA3aTensCTBa 0HO GyaeT obA3aTenbHbIM M 6E30T3bIBHLIM AMATapaHTa/3MUTEHTa, OFAHAKO NonoXeHue,
KacalolLeecA B3auMoOTHOWEHMA BeHeduumapa W rapaHTa/aMuTeHTa, (M, COOTBETCTBEHHO, pUCKa rapaHTa/amuTeHTa) byayT
HeonpedeneHHsIMA [0 Tex Mop, rnoka GeHeduumap He oTpearMpyer Ha 3To uaMeHeHne. B 3Toi cBAam Gbino OTMEUeHo, uTo Ha
MPaKTMKe BbiDaBaeMble N3MEHEHUR KacaloTCA B OCHOBHOM MPOANEHNA CpoKa AencTeuA 0643aTenseTe U UTo B BonbLLKHCTBE Cryuaes
oT BeredmuMapa He OXUAAIOT haKTUHECKOTO U3LABNEHNA hOPMarbHOrO Corfacua Ha Takoe naMeHeHne. Kpome Toro, npoanexne
CPOKa QeicTsvA 06A3aTennLCTBa He MOXeT BbiTh HaBA3aHo BeHeduumapy, KOTOPLIA HE XenaeT 3TOro, NOCKOMbKY OH MOXeT
noTpeBosaTs MAATeX B TeUeHne NepsoHaYanbHoro Nepruona cpoka aencrena obasarenscrea. COOTBETCTBEHHO, Bbino BbicKa3aHo
MHEHVE, UTO npeabaABneHne GeHeduumapy TpeboBaHWa Bcerga [aBaTh corflace Ha Takve u3MeHeHusa fnA obecriedveHns Ux
BCTYNEHUA B CUMY NPoTUBOpeuMno Bbl CyLIecTBYIOWeR NpakTuke. Hanee 6bino ykasaro, YTo, MOCKOMbKY CTOPOHb! 06A3aTentcTea
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MOTYT [OrOBOPUTLCA O APYIUX HOPMaX, PerynupylolX U3MeHeHNR, Te CTOPOHbI, KOTOPbIM HEoBXOaMMO MOAYUUTL cornacue
6erecdbnumapa Ha U3MeHeHUA, NPoANeBaloLLMe CPOK AeMCTBNA OBA3aTeNsCTBa, MOTYT OrOBOPUTL 3TO B CaMOM ObA3aTenbLCTee.

23. B zakniouerme Pabouas rpynna 3ansuna, uro oHa He xoTtena Bbl MEHATL MOAXOL, N3ACXKEHHbIA B NYHKTe 2. BbiNo 0TMeUEHO,
UTO AaHHOE UCKNIoYeH!e CNeflyeT TONKOBATH B Y3KOM CMbICIIE W UTO OHO OrPaHUUUBAETCA NULLIL TEMU CIYYaAMI, KOFAa e AMHCTBEHHbIM
pesynbTaToM BbifauM U3MEHEHNA ABNAGTCA NPOLNeHUe CPoKa AencTBuA 06A3aTeNbCTBA, U UTO 3TO MOXHO 6bio Bbl yKasaTs elue
veTue, ucnonb3osas Gonee orpaHuuMTENBbHYIO hopMynpoBKy. flanee BbiNo 0TMEUEHO, UTO Te CTOPOHBI, KOTOPLIE XOTen Bbl, UToBbI
noAobHbIe U3MEHeHUA BCTYNANM B CUnYy Millib NOcNe U3bABNeHNA GeHeduLMapoM CBOEro Cornacus, MoryT OroBOPUTL 3TO B CamMoM
obaszarenscTee.

24.  BcBA3U CBOMPOCOMPEAAKLIMOHHOTO XapakTepa bbino BbickazaHo NpeanoxeHue, BrocneacTBAM nepeaHHoe pefaKLUmMoHHOMN
rpynne, o TOM, 4TO B TEKCTe CnefyeT YeTKO yKasaTb, uTo FAMCTIOSUTUBHBIN XapakTep HOPMbl, U3NOXEHHON B MNyHKTe 2, Takxe
OTHOCUTCA U K COBAM B KOHLIE AAHHOrO NyHKTa (‘nioBoe fApyroe U3MeHeHWe BCTYMAET B CUAY B MOMEHT, KOFGa FrapaHT/aMuTeHT
nofnyuaeT yeepomnerme o cornacum Gerecmumapa”). 3to npeanoxerne Gbino NepeaHo peaakUMoHHOR rpynne.

OyHkT 3
25.  Pafouas rpynna nNpyLUNa K BLIBOAY, UTO COREPXaHMe NyHKTa 3 B LienoM ABNASTCA npuemneMsiM. [peanoxerue nobasnuTs
CCblNKY Ha BCTPEYHOrO rapakTa He nonyumno NOAAePXKU. Bbino ykasaHo, uto Ha CBOMX MpepplayLimx ceccuax Pabouaa rpynna

ofcyauna Takoe MpeanoxeHue U pewmna, YTo B NoBaBNEHMN Kakvx-AMBO KOHKPETHbIX CCbMMOK Ha BCTPEUHOTO rapaHTa HeT
HeobxognmocTu (cM. A/CN.9/372, nyHkT 132).

Cratba 9. lMepenaya npasa 6Geredwvumapa Tpeboeath Nnarexa

26.  bbin BbicKasaH pAf NPEANOXeHWA Mo KOHKpeTsauun craton 9. OOHO U3 NPeanoXeHnin 3aKmouanocs B UCMONb30BaHN
copmynuposku THra “open for a request for transfer'. Elie 0ogHO NpeanoXeHMe 3aKmiouanoch B KOHKPETHOM yKasaHuu Ha
HEeOBXOAMMOCTL NoNyUYeHUs COrAacka NPUHLMNANA/NPUKA30[ATENA 33 UCKNIOUEHVEM CIyJaes, KOT[a MOXHO NPENonoXvTb, YTo
AaHHan nepenava ABNASTCA M3MEHeH1eM 1, COOTBETCTBEHHO, NOANanaeT Nnof NonoxeHus crathy 8 (3), obecneunsaloLLme 3aLumTy
UHTepecos NpuHuMnana/nprkasonartena. Mocne odcyxperna Pabouas rpynna nogrsepavna nogxog, BbIGpaHHbIA B HbIHELIHEM
TEKCTe.

Crartba 9 6uc. TMepeycTtyrka nocTynaeHun

27.  Pabouas rpyrina nposena obmeH MHEHAMM MO BORPOCY O BO3MOXHOCTU KOHKPETU3aLWMM TePMUHONOMIA 1 oxeaTta cTaTen 9 6uc.
Uenk atoro obcyxaeH1a 3akmoyanach B TOM, YToBbl pa3bACHUT, UTO JaHHOE NONOXEeHne yCTaHaBNMBaeT onpefencHHoe npaso,
He 3aBuCALLiee OT TOTO, UTO HEeU3BEeXHO CyLIeCTBYeT B NPUMEHUMOM HALWMOHANBHOM 3aKOHOAATENbCTBE, HE UCKMIoYaA TeM CambiM
NPUMEHeHAA 3TOT0 3aKOHOMATENbCTBA B OTHOLLEHAW acneKTOB NepeycTyriky, KOTOpbie He OXBaTbLIBAIOTCA NPOoeKToM KoHBeHLMU.

28.  [MpennoxeHna BKAOYANM: KOHKPETHO YKa3aTk HA COXPAHAIOLLYIOCS NMPUMEHUMOCTL HOPM HALIMOKAMLHOIO 3aKOHOAATENLCTRA;
yKasatb B HassaHun Ha "Heobpatmyio” NepeycTyrky, NOCKOMLKY MMEHHO 3TOT BUA MepeycTynkv MEET KOMMEPUYECKoe 3HaueH e,
MONHOCTBLIO 0TKA3aTbCA OT UCMOML30BAMMA TEPMUHA “NepeyCcTynKa", ¢ TeM uTobbl n3bexaTh NyTaHWLb! C OBLLIMM HOPMaMU O LiecCuu,
MHCNonb3oBaTh BMECTO 3TOrO TaKoN TEPMUH, Kak "nnartexHoe nopyyeHue”, unu popMynupoeky *GeHeduumpap MOXeT yrofiHOMOUNT
TPETLIO CTOPOHY MonyunTh nnatex'; p[obasuth 6Goriee KOHKPETHOE NOMOXEHWE B OTHOLWEHAW OCHOBHOW OBA3aHHOCTH
rapaHTa/aMUTeHTa B KOHTEKCTE NMepeycTyrKW, KOTOPAA 3aKMIoUAEeTCA B BbIMOHEHAM UHCTPYKUMM NPOU3BECTU NnaTex; v AobasnTb
B MyHKT 1 yKasaHne Ha TpeboeaHne ¢hopMbl B COOTBETCTBMM CO cTaTthen 7(1).

29. Tlocne atoro Pabouaa rpynna paccmoTpena NPepnoXeHHbid NepecMoTPeHHbIn TeKCT ctaten 9 6uc, B KoTopom 6bina
NpeanpuHATa MOMbLITKA YYeCTb pasfnyHbie NOCTYNMBLUME MPeAioXEeHUsA, CrenyloLero CoaepXaHus;

"Crarba 9 6uc. [Be30TabieHaA) NepeycTynka NocTynaeHui

1) Ecnu nHoe He OrosopeHo B obA3aTensCcTBe UAM HE COrNacoBaHo B [pyrom mecre, 66H€¢W|U,l/13p MOXeT yBeaoMUTb
CTOPOHY, 06Fl3aHHy|0 npouseecTM nnartex, o cBoem 6e30oT13biBHOM pacrniopaxeHut ynnammrtb Opyromy nauvLly
nocTynnexHnAa, Ha KOTopble OH UMeeT Un MOXeT UMETb MNpaso.

2) Ecnu  gonxHWK cornauaeTcA ynnamiTh MOCTYMNEHUA B COOTBETCTEBMM C PacnopAXeHWeM W 3T0 cornacve
MpernpoBOXAAETCA KLY, KOTOPOMY ZonxeH 6biTb NpouU3BefeH NnaTex B (hopMe, YKA3aHHoW B nyHKTe 1 cTaThh 7,
DONXHUK 06A3aH NPOM3BECTV NnaTeX BHE 3aBUCUMOCTU OT OanbHENLUMX UHCTPYKUuA BGeHeduumapa.

3) [HbiHewHyin TekeT nyHkTa 2 ctathi 9 Buc]”.

30. B ropnepxky NpueefeHHoro Bollle MpedoxeHva Bbino NoQUYepKHyTo, UTo Lieflb 3aKiouaeTcA He B yCTaHOBEHUM HOBO
MaTepuanbHON HOPMbI KaK Takoeon, a B 3aKpenneHdu CyWwecTByIOLen NpakTvkM ¥ npuaaHim e Gonbluel npasoBoi
onpeneneHHoOCTN. JTOro MOXHO HAOCTUUL MyTeM PasbACHEHWA QBOVHOrO TPeBOBaHWA K OCYLLECTBAEHWO NepeycTynku, T.e.
HanpasfneHnsA GeHednLMaPOM YBELOMNEHNA N NOATBEPXAEHUA NONYYEHNA FaPEHTOM/IMUTEHTOM, HA KOTOPOM, HArNpUMep, OCHOBAHO
nopobHoe hiHaHCMpoBaHie LIeCCUOHaPUEM FOCTYMNeHUI.

31.  [anee 6bi0 BbICKA32HO MHEHWE, UTO B MPEANAraeMoM TeKcTe NonesHo Buiro Bbl UeTKO yKa3aTh INEMEHT MepeycTynKu
NOCTYNNEHNI, KOTOPLIA CUMTAETCA UMEIOLLMM YPE3BbIaiHO BaXHOE 3HaueHe, a UMEHHO ODA3aTenbeTBO rapaHTa/3MUTeHTa
BbINOMHATL NAATEXHOE NOPYYeHUe, NoMyJYeHUe KOTOPOro Bbino NMOATBEPXHAEHO rapaHTOM/aMUTEHTOM. B oTBET Ha onacewue, uTo
ronobHoe HesoroeopouHoe onpegenexve obA3aTeNLCTBA Nepes LIECCUOHAPUEM MOXET NPOTUBOPEUMTL HOPME O MOLLIEHHUYECKUX

e e
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Tpe6oaaHV|ﬂx Apou3BecTU NnaTex, 6uino yKa3aHo, uUTto "noc“rynneHun" BO3HUKAIOT fMLLbL HA MOMEHTE BbiNonHeHWA ob6A3aTenscTRa.

Ha 6onee paHHeMm 3Tane Henb3s roBOPUTb O "MOCTYMNEHUAX", UTO MOXET BOCMPenATCTBOBaTh BAOKMPOBAHUIO NnaTexa no
HeHagnexatuemy TpebosaHmio.

32.  PaccmoTpesBbickazaHHble BbilLie NMpennoxeHns, Pabouas rpynna nocTaHoBUNa COXpaHUTL CYLLIECTBYIOLLYIO hOPMYMPOBKY.
Hanpumep, Obino BbICKa3aHO MHEHUE, UTO HBIHELLIHWIA TEKCT Hafnexawmm obpasom yunTbiBaeT 06A3aTeNsCTBO rapaHTa/aMUTeHTa,
aTaKXe COXpaHAIOLLYIOCANPUMEHUMOCTLHOpMHaLMOHaNbHOTO 3aKoHoAaTenbcTea. CooTeeTcTBEHHO, Pabovan rpynnanoctaHosuna,
yTo B fobHaeneHm B NYHKT 1 QONONHATENbHBIX YKa3aHuiA Ha 6e30T3bIBHbIN XapakTep uam Ha TpebosatvaA hopMbl NPUMEHUTENBHO
K OTKasy OT Mpaea NepeycTynku NocTynneHun HeT HeobxogmmocTn. B 1o xe Bpema Pabouas rpynna nogteepamna, yto anAa
obecneueHna NOCTOBEPHOCTY yBeJOMNEHUE O MEePeYCTyNKe [OMXHO UCXOAWTL OT BeHedmumapa, ogHaKo He 006A3aTeNbHO [OMXHO
BbiTb BPYUEHO UM fIMYHO, K YTO HWUUTO B cTaTbe 9 BUC He 3anpellaeT NPOU3BOOUTL YACTUMHYIO NEPeyCTynky. B 3akniouenue
pefakuMOHHON rpyrre ObiNo NPegnoXeHo PaccMOTPETh BO3MOXHOCTL PAa3bACHEHWA TepMuHa "[OMKHUK" .

Cratba 10. MpekpalleHne fencTeua obA3aTenscTea

NyHky 1

MoanymkTs! (a) u (b)

33.  Pabouan rpynna npusHana cofiepxaHve noanyHkTos (a) v (b) 8 Lienom npremmeMbiM.
Moanykr (c)

34. B cBA3M ¢ nognyHKToM (C) Obin BbickasaH pAQ onaceHuit. OQHO M3 3TMX onaceHnid Gbino CBA3AHO C BO3MOXHOCTbLIO
aBTOMATUYECKOro BO306HOBNEHUA 06A3aTensCTE. [pyroe onaceHne 3akiiouanoch B TOM, YTO MOCNE BbINAATLI CYMMbI, KOTOPAA MOXET
BbTb  nonyyeHa No 06A3aTenbLCTBY, aBTOMATUUECKOE BO30GHOBMEHWE LOONXHO PACCMATPUBATLCA HE KakK BO30OHOBfEHME
06a3aTensCTBa Kak TAaKOBOE, a Kak yseninyeHue nognexalled oinnare cyMmbl. B kauecTee pelakuMOHHOMO MameHeHNA Bbino Takxe
MPeAN0XEHO 3aMEHWTDb B JAHHOM MOJNYHKTE BO BTOPOM Cy4ae BbipaXeHune "CymMma, KOTOpas MOXeT BbiTb NonyueHa" Ha BbipaxeHue
“BbINRauYeHHan cymMa”, ¢ TeM UTObbl PasbACHUTB, YTO YACTUMHLIA MAATeX yxe Obin npomssepeH. OpgHako nocrne obcyxaeHns

60bLUMHCTBO BLICTYMMNG 33 COXpaHeHWe NOGMNyHKTa (C) 6e3 nameHeHniA Npy ycnosuv BHECEHNA MOBbIX PEeAaKLMOHHBIX Pa3bACHEHNN
pefakuMOHHON rpynnon.

CoanyHKT (d)
35. Pabouan rpynna npusHana cofepxaHue noanyHkTa (d) 8 Lenom npuemnemsi.
Oyt 1 6uc

36. Pabouas rpyrnna NOCTaHOBUMA UCKAIOWATL NYHKT 1 BUC NP TOM NOHUMAHUK, YTO B CUAY NPUHATUA PELUEeHMA 0TKa3aTbCA OT
ucnons3osanua TepmuHa “effectiveness" 1 BMecTo 3TOro ucnonb3osath Gonee onucatenbHylo hOPMYNUPOBKY (CM. AYHKT 16)
HeoHXoaMMOCTL B JaHHOM MyHKTe oTnana.

MyHKT 2

37. Pabouaa rpynna oTMeTvna, 4TO MPOEKT MyHKTa 2 COOTBETCTBYET PELUEHUAM, paHee NpuHATbIM Pabouein rpynnoi
(cm. A/CN.9/391, nyHkTbt 82-89) no BONPOCY O NOCNEACTBUAX BO3BpaLLEHUA [OKYMEHTOB, cogepXxalumx obasartenscTeo. Bmecte ¢
Tem 6bin BbicKazaK pAL NPeanoXeHnn pefakUMoHHOro XapakTtepa, HanpaBneHHbiX Ha ynyullerne dopMmynuposkn. OgHO U3 3TnX
NpeanoXeH1 Kacanoch NONOXEeHUA, paspeLlaiowlero rapaHTy/SMuTeHTy u 6eHedrunapy [OroBOPUTLCA O TOM, UTO BO3BPaALLIEHME
DOKYMeHTa, coepxaluero 0ba3aTensCTso, camo no cebe v BHe 3aBUCHMOCTYH OT COOLITUI, NMpeKpaLLaioLLmnx 06A3aTeNLCTBO, KOTOPbLIE
yKazaHel B MognyHkTax (a) 1 (b), nMpvBoguT K NpekpawieHvio Aewcteus obasartenscrea, eciu fevcTeue obasatenscisa He
npeKpaTmnocL B cuny noanyHkTos (c) 1 (d). BbiNo BLICKA3aHO MHEHWE, UTO UCMOMNb30BaHWe hopMYNUPOBKK "camo No cebe” He
No3BonAeT BHECTV [OCTATOUHON ACHOCTV B 3TOT BOMPOC W UTO NpeanoututensHee 66ino 661 Mcnonb3osath hOPMymMpoBKY "AencTene
o06A3aTensCTBa NpeKpaLLaeTca nocne Takoro soaepatitieHua’. Elle 0aHO NpeanoxeHie No JaHHOMy BOMPOCY, Takxe HoCcALlee
pPenakuyoHHbLIM XapakTep, 3aKio4anoch B TOM, UTobbI YeTue BbipasvTh pelleHue, CornacHo KOTOPOMY Yaepkaxne AoKymMeHTos nocne
OCYLLECTBAEHNUA Mnatexa rno o6A3aTebCTBY MMM UCTEUEHUA CPOKA ero AeNCTBUA He CoXpaHAeT Kakux-mbo npas beHeduumapa.
CooTBeTCTBEHHO, BbINO MPELNoXeHo ChopMYIMPOBATL NocneaHee Npegnoxerne NyHKTa 2 cnegylolmM obpasom: "BHe 3aBUCKMOCTU
OT 3TOr0 MOMOXEHUA AencTere 0bA3aTenLCTBA NPEKPAaLiaeTCa BO BCEX cryuasx, Korga NnpoMseefeH Nnarex B ronHom obbeme 8
COOTBETCTBAM C MYHKTOM 1(C) HACTOALLEN CTaTbW, UMM MO UCTeuYeHUM CpoKa HeNcTenA B COOTBETCTBUM cO cTaTeelt 11°. Mocne
0BCYX[eHNA 3TN NPeanoxeHna BbiNk NpM3HaHbl B LIENOM NpUeMnemMbIMA 1 riepedaHbl PefakumMoHHon rpynne.

38. B cBasv ¢ hOPMYNMUPORKOI, 3aKMOUYEHHON B KBaOpaTHsle cKOBKy "[Mnn nocne ocyLUecTBreHua Bcero nnatexa)” oo
BbICKA3aHO MHEHIE, UTO 3TY chOPMYMPOBKY MOXHO BbIN0 Bbt OMyCTUTH, NOCKONBKY AaHHbIA BONPOC yXe yperymposar B nyHkTe 1(c).
OgHako BOMbLLMHCTBO BLICKA3anoch 3a COXpaHeHWe CYLIecTBYiowWen opMynypoBKM, MOCKONLKY ObiNo couTeHo, 4To oHa
Hagnexawmm 06pasoM pa3bACHAET, UTO yaepXaHe [OoKyMeHTa Noche nnaTtexa He CoxpaHAeT kakux-nbo npas beHeduumapa.

Cratba 11. WcTeueHne cpoka nevncTevs

BeogHas vactb

39.  Bbino NnpefnoxeHo Ao6asUTL B Ha4ane BBOOHOM YaCTH CNOBA “eCMU He OroBOpeHo WHoe". BmecTe ¢ TeM BbI10 0TMeUEHo, uTo,
XOTA [aHHOE BbIPAXEHWE MOXET WMETb 3HaueHue OAnA NnopnyHkTa (C), B pesynbTaTe uero MpuUHLMN aBTOHOMUM CTOpPOH Bypet
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pacnpocTpaHeH Ha Npas1no, NpeaycMaTpreaioLLiee UCTEUEHUEe CPOKa AencTanA 0b6A3aTeNnbCTea NO NPOLISCTBMM LECTU NeT C Aars
ero Bbijauy, ecny 8 06A3aTENLCTBE HE YKa3aka Aara UCTeUeHUA CPOKa HeliCTBUA, OHO HEe MOXET OTHOCUTLCA K NOANYHKTaM (2) 1
{b). OgHaKo 60NBLUMHCTBO UNEHOB PYNNbI BbICKA3ANKCH 3a TO, YTOOLI HE BHOCKTL B TO NMPABMNO0 HUKAKWX CYLLIECTBEHHbIX N3MEHEHNA,
B UACTHOCTYU C YUETOM TOTO, UTO HbIHELLHAA thopMynupoeka Beina BeipaBoTana rocne yrnybneHHoro obeyxgpenua Pabouein rpynnoi
{cm. A/CN.9/391, nyHKT 97), BKIOYaA paccMoTpeHue sorpoca o6 obAsarenbcTeax HeonpeaeneHHoro cpoKa fencTBnA,

MoanyHkrel (a) v (b)

40. Pabouas rpynna npusHana cogepxaHue NopnyHKTos (a) u (b) 8 Lienom npuemnembim.
OognyHkr (c)

41.  Bblno BbICKa3aHO MHEHWE, YTO NOANYHKT (C) AOMKEH PEryMpOBATLCA MONOXEHNAMA HALIMOHANLHOTO 3aKOHOOATeNLCTBA, Ha
TOM OCHOBaHWK, YTO B HEKOTOPLIX NPABOBbIX CUCTEMax 06A3aTeNLCTBA, B KOTOPLIX HE YKasaHa fara ucTeueHne cpoka [,encTenA,
CUNTAIOTCA HefleMCTBUTeNbHBIMW. ORHAKO 3TO MPepNoXeHne He NoNyununo [OCTATOUHON NOAAEPXKN. Buino oTMeueHo, uTo ecnu
NPepycMoTPeTb, YTO GaHHOe NoroxeHne Npoekta KOHBEHUAM PerynvpyeTca HauMOHaNbHLIM 3aKOHOAATENbCTBOM, TO BO3HUKHET
HeonpeaeneHHoOCTb, NMoCcKonbKy ByOeT CyLLeCcTROBaThL A8 BO3MOXHOCTU: b0 cpok AeicTena 0basaTenscTsa, roananaLLero nog
HacToALLyIo KoHBeHUMIO, CTeueT Mo NpoLLecTBum LWeCTU neT, ninbo 310 06A3aTeNLCTBO ¢ CaMoro Hauana 6yaeT HegencTBUTENbHLIM.
MoaTomy PaBouas rpyniia coxpaHuna copepxanve nopanyHkTa ¢ 6e3 uameHeHuin, HaNOMHUB B TO Xe BPEeMS, UTO NPOeKT KoHBeHLmK
no-npexHeMy AonyckaeT BO3MOXHOCTb CYLLIECTBOBaHWA 06A3aTeNsCTB C© AAMTENLHLIM CPOKOM AeACTBUR. DTO MOXHO 0becrneumnTs,

yCTaHoBMB, UTO CPOK BencTBuA obAsaTenbcTBa MCTekaeT B oTganeHHom Bygyluem, UnM npegycMOTpes ero aBTomaTuueckoe
BO306HOBNEHME.

MMABA V. MPABA, OBA3AHHOCTIW 1 BO3PAXEHWA

Cratba 12. Onpepenenve npas v 06a3aTenscre
[yHkT 1

42.  Pabouas rpynna npusHana cogepxaHve nyHKTa 1 8 Uenom npuemMnembim.

MyHkT 2

43.  BblNo yKasaHo, uTo KBagpaTHble CKOBKK, B KOTOPbIE 3aKMIOUEHO CoBo "[HesaBncumbix], ByayT onyLLEHb! B COOTBETCTBUM C
NPUHATbLIMA paHee PeLIeHUAMU PaccMaTpuBaTh "HE3aBMCUMbIe FrapaHTUn'.

44.  bbino yxasaHo Ha pasnuuna mexay dhopmynmposkamy ctaten 12(2), 13(1)un 16(1), 3aKniouaioLmecs B Tom, UTo s ctaTthe 12(2)
rosopuTcA 06 "oBUienpu3HaHHbIX MeXAyHapORHbIX NpaBMnax U o6bMaAX NMPaKTUKU [He3aBUCUMbIX] FapaHTUin MM Pe3epPBHbIX
aKKpeouTUBOB', Toraa Kak B ctathe 13(1) peub uget 06 "obLuenpuaHaHHbiX cTakpapTax MeXayHapOAHON NPaKTUKIN He3aBNCUMBIX
rapaHTAi Unn pesepBHLIX aKKpeauTMEOB", a B cTaTbe 16(1) - 0 "NPUMEHUMOM CTaHBapTe MeXAYHaPOLHON MPaKTUKM He3aBUCUMBIX
rapaHtVid unu pesepsHbIX akkpeoumsoe". fanee Gbino yka3aHo, 4TO, XOTA B Xofe rpedblgylumx obcyxXaenunin Bbino ACHO
yCTaHOBNEHO, UTO AaHHaA cebinka B crathe 13(1) gonxHa oxBaThiBaTh TakMe CTaHOapThi, Kak uanaraemsle 8 YO 500 n YIWT

(cm. A/CN.9/391, nyHkT 106), HeACHO, CYLECTBYET N NopobHoe HamepeHue B OTHoWeHUM cTaTen 12(2) u 16(1). Moatomy 6b|ﬂ0
MpennoxXeHo corfacosath hOPMYNMPOBKN B 3TUX CTaTbAX.

45. B otBeT Ha 370 6bINO yKasaHo, YTO faHHOEe pasnuuue obycnoBNeHO pasHLiM COepXaHMeM JITUX Tpex crateit. Bbino
noa4epKHyTo, YTo B cTaTthe 12(2) peub MOET O TONKOBaHWW YCMOBUIA 06A3aTenbCTsa, rae Hanume MexnyHapomHbiX Npasvn u
obbaeB NOMOXeT 3anonHUTL Niobkie NPobenst B 06A3aTenLCTBE, TOrAA Kak cTatha 16 8 Honbluen cTeneHn opueHTUpoBaHa Ha
obecneueHne cobniogeHNA rapaHTOM/3MMTEHTOM CTaHZapTOB MexmyHapoaHoW npaktiku. Bmecte ¢ Tem Pabouas rpynna
niofiTBepanna Takxe, YT B LIENOM OHA HaMepeHa CCbiNaTbCA HA "MeXOYHapOgHYI0 NPakTUKy".

46.  Ewe opayH BONpOC, MOQHATLIN B 3TON CBA3M, 3aKMIOYANCA B TOM, YTO B HbIHELLUHEM TEKCTe CTaTbi 5 Ha aHrMACKOM A3bIKE
(em. A/CN.9/405, npunoxerne) dopmynuposka "international independent guarantee and stand-by letter of credit practice" moxeT
BbI3BaTb MyTaHuLly, MOCKONLKY cnoso "international” B aHrNMCKOM TEKCTE MOXET MOHMMATLCA KaK OTHOCHALLIEECA K He3aB1CcUMon
rapaHTuy, Torfla Kak Ha gene oHO HONXHO OTHOCUTLCA K MexayHapogdHoi rnpaktvke. Moatomy Pabouana rpynna noctaHosuna
BEpHYTbCA K MpexHei hopmynupoBke cTaTtbv 5, copepxaulenca B pokymeHte A/CN.9/WG.II/WP.83, roe rosopurca o "the
international practice of independent guarantees and stand-by letters of credit".

47.  Tpu ycnosum BHeceHUA MoBbIX 3MEHeHNIh pegaxkuMoHHOM rpyrnoi Patodas rpynna noctaHosuna coxpanuTs copepxaHine
ctatoht 12(2) 6e3 usmeHeHUN.

Cratba 13. [CTangapT nosenenns u] oTBeTCTBEHHOCTh rapaHTa/aMuTeHTa

48. B cooTseTCcTBMM C 0OCYyXAEHWEM hOPMYNMPOBKY CCbINKI HA CTAHOAEPTLH! MEXAYHAPOAHON NPaKTUKK, NPOBEAEHHLIM B KOHTEKCTE
cTaTtei 12, Pabouan rpynna noaTteepouna hopMynMpoBKY CCbIMKU Ha "MeXZyHapoaHyto NpakTUKy" B nyHkTe 1.

49. Bbin NOQHAT pAQ BONPOCOB B CBA3M C NOCASHACTBUAMY NPUMEHEHUA 1 OXBATOM HOPMSbI, M3MOXEeHHOW B cTatbe 13. OguH u3
BOMPOCOB 3aKNOYancA B TOM, OOMXH2 MU cTaThd 13 MOHMMATLCA KaK OTHOCALLIAACA HEe TOMbKO K OTHOLLEHWAM Mexgy
rapaHTOM/3MUTEHTOM ¥ GeHebULMAPOM, HO U K OTHOLLEHUAM MEXY rapaHTOM/3MUTEHTOM M MpuHLMNanom/npukasoaatenem. Pabouan
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fpynna B Lienom gocturna 06LLIero NOHUMaHUA B OTHOLLIEHAWN TOTO, YTO 3Ta CTaTbA NPUMEHVMA U K NOCE[HAM OTHOLLIEHNAM B TON
mepe, B KaxKoi Ha 3TV OTHOLLEHMA MOXET MOBNUATL ucnonHexHne rapaMToOM/3MUTEHTOM CBOMX obnzaHHoCTe B COOTBETCTBUM C
06A3aTensCTBOM W HacToAwen KoHeeHUuMen. Bbino OTMeUeHo, UTO Ha 3TO yKasbiBaeT, Hanpumep, TOT ¢hakT, YTo CHUXeHWe No
[OroBOPEHHOCTY CTaHOapTa OCMOTPUTENbHOCTU - BO3MOXHOCTb, NpefycMoTpeHHaa B cTaTbe 13, - Tpe6yeT cornacua
npyHUMnana/npukasoparens.

50. MopHUMAaNCA TaKXe BOMpOoc O TOM, HE MOXET MM cTaThA 13 BbI3BaTh NPOGNembl ¢ ee NpUMEeHeHNeM B PALe NPaBOBLIX CUCTEM,
B KOTOPbIX COOEPXALUMECA B HE KOHLENUMM MOTYT He CyLlecTBoBaTh. Hanpumep, NogYepKMeanoch, YTo MOryT UMETLCA NPaBoBbLIe
CMCTeMbI, B KOTOPbIX NMOHUXEHWe cTaHaapTa AnA ocBoBoXAEHUA OT OTBETCTBEHHOCTU 3a HeBpexHOCTb, 3a uckmoveHuem rpybon
HeBpexHOCTH, He ByeT MOOLLPATLCA WK B KOTOPbIX NOHATUE HEBPEXHOCTU rapaHTa/amMuTenTa ByaeT cuMTaThCA He NMEIOLLMM
3HaueHna ana GeHedmumapa, TPebyIOLIEro ocylecTenTb NAATEX, UMM B KOTOPLIX OTCYTCTBYET TPaauLMA NCNonb30BaHnA Takux
NOHATUN, KaK "[o6pocoBecTHOCTL" Uik "rpybas HebpexHocTs".

51.  [pennoxeHA no UCTIPABNEHWIO 3TOMo NONOXeHUA NpedycMaTpuBani, B 4aCTHOCTW, MCKNIoYeHue cnosa "rpy6oe"” B ryHkTe 2,
¢ Tem uTob6b! YCTPaHUTL BO3MOXHOCTL 0CBOBOXEHUA OT OTBETCTBEHHOCTU 38 HEBPEeXHOCTb. BbICKa3biBANOCh TaKXe MHeHue, uTo,
10 CYTU, He TPEBYeTCA HUKAKOro KOHKPETHOro MonoXeHus 06 ocBoboXAeHM 0T MPOCToN HeBPEXHOCTH, ECAM CTOPOHLI AOFOBOPATCA

06 3TOM, NOCKOfLKY NMofaoBHas [OroBopeHHocTs GyAeT NPOCTO O3HauaTh, UTO B AAHHOM Cryuyae NpuUMeHAeTcA Bonee HU3KWA
cTaHgapT.

52. Tocne o6cyxgeHun 6onbLUMHCTBO uneHos Pabouel rpynribl couno Heo6XoaMMbIM COXPaHNTL CYLLIECTBYIOLLIMIA TEKCT B LIENOM
B €ro HbiHelHeh hopMynupoBKe, pelleHne 0 KoTopol bbino MPUHATO paHee nocnie noppobHoro paccmotperna (A/CN.9/374,
nyHKT 76). MoaTeepxnan cyluecTsyowmin noaxog, Pabouan rpynna otmMeTuna, YTO HbHELHAA NOAXOL OCHOBaH Ha npakTtuke,
MOCKONbKY HepeaKu cydau, Korfa CTOPOHS! Mo KOMMEPUECKMM CooBpakeHUAM [oroBapuBaloTCA 06 06A3aTeNbCTBaX C NOHUXKEHHbIM
CTaHOapTOM paccMOTpeHUA TpeboBaHWiA OCYLLECTBUTD NnaTex.

Cratba 14. Tpeboanue

53.  Pabouas rpynna rpusHana cogepxaque cTatsi 14 B Lenom npuemneMsiv U Nepeana ee peaakUMOHHON rpynne.

CraTtba 16. PaccmoTpeHue TpeboBaHuA U CONPOBOXAAIOWMX JOKYMEHTOB
CyHkT 1

54.  Bbin NOAHAT BONPOC O 3HAYeHWM CTaKkf[apTa, ofpeaeneHHoro B ctatbe 16, AnA OTHOWEHNIA MEXAY FapaHTOM/SMUTEHTOM K1
anHU.VII'\aJ'IOM/anIKa30naTeﬂeM. ﬂpeoGnana»omee 60onblLMHCTBO cunTano, uTo cTaTLio 16 Herb3a paccMaTpmMBaTh B OTPbiBE OT 3TUX
OTHOLLIEHUIA W UTO AlaHHAA CTaTbA OKa3blBAET Ha HNX ONpefeneHHoe BNnAHmne. bbino BHOBL NOATBEPXAEHO, YTO faHHOE NONoXeHWe
HE [OMKHO NOHMMATLCA KaK He [OMYCKaloWee YCTaHOoBIEHA MprHLMNanoM/npukasofaTenem n rapaHToM3MATEHTOM COrnacoBaHHbIX
cTaHgapToB (CM. MpempigyLiee obcyxgeHue B nyHkTe 120 nokymenTa A/CN.9/391).

55. Kpome Toro, Pabouas rpynna oTknoHufia MpefnoXeHne OrycTMTL BO BTOPOM MpefnoXeHWd ykasaHue Ha cTaHgapT
paccMOTPEHNA TpeboBaHNA Ha TOM OCHOBaHWM, UTO CTaHaapTa, YCTaHOBMIEHHOMo B cTaThe 13, LOCTaTouHO ANA yperynmposaHuA
paHHoi cuTyaumn. Buino oTMeueHo, YTo B CTaTbe 16 yCTaHaBMBAETCA MONe3Hbin CTaHOAPT, KOTOPOMY HYXHO CnepoBaTh npu
BLINOAHEHNN KOHKPETHO 3afiaum PAacCMOTPEHUA [OKYMEHTOB, ¥ OMucaHiie TOro, UTo NOHUMAETCA NOA MOHATVEM "COOTBETCTBUE NO
BHELUHMM fipuaHakam'. B TO Xe Bpema BbiN0 yKasaHo, YTO pacCMOTpeHue HencTeuid uin cobbiTvit, OTHOCALLMXCA K cdepe
[EATeNLHOCTY rapaHTa/3MMTEHTa, MOXHO CUMTaTh MoArnanalowymM rog obwMin cTaHnapT OCMOTPUTENBHOCTH, YCTAHOBNEHHbIN B
cTatbe 13, ecny OHO He cuMTaeTea NOANanaloWMUM Noa cTasaapT PacCMOTPeHNA OOKYMEHTOB.

56. Pabouan rpynna 0TMETUNa, YTO HbIHELHWI TEKCT NMPOEKTa CTaTbu 3aKpernnAeT MHeHve Paboueld rpynnbl 0 TOM, UTO faHHoe
rofoxexue cneayeT chopMynUpoBaTL TAKMM 06pa3om, UTobbl YeTKO yKasaTb, UTo AnA Lienei npoekta KoHeeHumn camo Tpebosanue
B OTPLIBE OT MIOBLIX COMPOBOXAAIOLIMX AOKYMEHTOB [OMKHO cuntaThea fokymeHToM (A/CN.9/391, nynkT 121).

57.  Elie ofvH BONPOC B CBA3M C OXBATOM CTaTht 16 3aKfiOuancs B ToM, MPUMEHUMA M OHa K ApYIvMM cybbekTam npasa romMuMo
rapaHTa/aMMTeHTa, KOTopble 3aHUMAIOTCH WU3yyeHMeMm OOKYMEHTOB ¥ NpUHATWEM PeLueHuA O TOM, NPoU3BOAMTL MU onnaaty no
nocryrneLLieMy Tpebosario. Bbina Npeanoxena cnepyiowan hopMynvpoBka, KacalowiancA Takom NPUMEHNMOCTI: "rapaHT/oMATEHT
1M apyroe nMLLO, YrofHOMOYeHHoe paccmaTtpusats TpebosaHmne".

58.  bBbiflo yKasaHo, YTo aHaNOMuHLIA BONPOC MOAHUMANCA ¥ B CBA3M C APYIIMK MOMEHTaMM, 8 UMEHHO BOTPOC O NPUMEHUMOCTU
HEKOTOPBIX MPaBMA K CTOPOHAM MOMUMO HEMOCPEICTBEHHO YKa3aHHbIX B 3TUX npasunax. lonobHoe ueTtkoe petueHiie o pacluMpeHnn
Kpyra cTOpPOH yXe Bbiflo NPUHATO B OTHOLLIEHUM CTaTbW 919 BUC, U MOXHO Bbino Bbl PACCMOTPETH BOSMOXHOCTb TKOTO PaCcLLMpeHns
Kpyra CTOPOH W B OpYIMX MONOXEeHUAX, Harpumep B ctateax 12(1), 13(1), 17(1), (2), (3) u (4) v 20.

59.  Bbl0 BLICKA3aHO BO3PAXEHWE NPOTVB BKAIOHEHUA B MyHKT 1 KaKoi-nnbo CCbINKN Ha TPETBIO CTOPOHY, MOCKOMbLKY 3TO MOXHO
TONKOBaThL TakMM 06pa3oM, UTo laHHas HopMa yCTaHaBnnBaeT 06A3aTenbCTBO Takol TpeTber CTopoHb! Nepe berHeduupuapom. boino
OTMEYEHO, YTO 3TO BLIXOAUNO Bbi Aaneko 3a chepy NpUMeHeHUA NyHkTa 1.

60.  Pabouanrpynna npeanosna He BKMI0UaTh B 3Ty CTATLIO TAKOE NPAMOE NOMOXEeHWe, NOCKONbKY Ha AaHHOM 3Tane HeBO3MOXHO
B MONHOW Mepe rpegycMoTpeTs NOCNeaCTBUA ero BKMIOUEHUA.
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OyHkr 2

61. Pabouas rpynna Bo306HOBUNA PACCMOTPEHME BONpoca O KOHKPETHOW hOPMYNMPOBKE Npasuna, perynmpyloLero
NPOAOMXUTENbHOCTL CPOKA, BbiQENAeMoro Ha paccMoTperne tpebosaHua nnatexa v MOGLIX CONPOBOXAAIOLIMX LOKYMEHTOB
(cm. A/CN.9/391, nyHKT 122), BUACTHOCTV BONPOCA O TOM, UCTIONbL3OBATH MM BoIPaXeHUe "6aHKOBCKME AHU" UK “paBoune gHu". Bbino
OTME4eHO, YTO B NMOCNEeQHEM BbIPaXeHUN YUnTbIBAETCA TOT aKT, UTo B NpoekTe KOHBEHWMM NpegyCcMaTPUBAETCA BO3MOXHOCTb
HanpasneHua TpebosaHna HebaHKoBCKUM yupexneHem. B To xe Bpema Pabouas rpynna oTMeTUAa, UTO aHHOE NONOXKeHue He
FROMXHO NOHMMATLCA KaK paspeluaioLee rapaxTy/3MUTeHTY yeTaHaBnusaTs cBov pabouve AHv 6e3 yueTa CyLLecTsyioLen 06bIuHOM
v obuei NpakTku. CX0[A U3 NOHUMAHUA, YTO YKA3aHHaA Bbile OPMYNMPOBKA HbIHELIHEro TEeKCTa ABMAETCA AOCTATOUHO
NoHATHON, Pabouaa rpynna nocTaHoBnna 0TKIOHUTL anbTepHaTUBHbIE hOPMYNMPOBKM, TaKME, Kak "ero paboune GHW" vinn " aHv, korpa
OH OTKPLIT AnA pabotbi”.

62.  Ewe 0aHO BO3MOXHOE Pa3bACHEHNE HbiHeLLIHei hopMYyInpoBKK, paccMoTperHoe Pabouei rpynnoi, kacanock MecTa, Kyaa
H0nXHb! BbITe AOCTaBAEHb! TPEGOBaHNE 1 COMPOBOXAAIOLLME AOKYMEHTbI, C TeM YTOBbl HAUANCA OTCUET ceMuaHeBHOro cpoka. B
OCHOBE NPefnoXeHn yperynupoBath 3TOT acreKT AeXano OnaceHne, YTo B NPOTMBHOM criyuae HeHedvumap He GyneT uMeTh
YBEPEHHOCTU B TOM, CKOMLKO BPEMEHU MOXeT NoTpeboBaTLea ANA paccMoTpeHns Tpebosanns, 0cobeHHO B Tex cryuasx, Korga 3To
Tpe6oBaHve NPeQbABNAGTCA NMUY, He ABNAIOWEMYCA FapaHTOM/3MUTEHTOM.

63. OpMo npepnoxXeHue 3akmouanoch B TOM, 4Tobbl KOHKPETHO YKa3aTh B [aHHOM FOMOXKEHWM, UTO 3TOT CPOK HauHeT
OTCUMTLIBATLCA C MONyYeHUA TPeBOBaHNA FapaHTOM/IMUTEHTOM UMM KaKUM-nBO [pYIM IMLIOM, HA3HAUYEHHLIM PACCMATPUBATL 3TO
Tpebosarue. BLiNo ykasaHo, UTO TaKkoM MOAXOA NO3BOMMT YETKO YKA3ATb, UTO MCTEUSHUE CPOKa, OTBEAEHHOrO FrapaHTy/AMATEHTY,
HE MOXeT HauaTbCA B MOMEHT, KOra rnocnegHni, BO3MOXHO, eLle He Monyun 3Toro TpebosaHnA, UTo, Kak YKaskisanocs, 0coBeHHo
BaXHO BBUAY NPEKIIO3MBHOTO XapaKTepa NonoXeHna ctatbn 17(4). B cBA3M ¢ 3TMM NOAXOA0M Bbin MOQHAT BONPOC, HE BLISOBET N
3TO YpesMepHON HeoNPeEeneHHOCTY B TOM, CKOMbKO BpEMEHU OTBOANTCA ANA NePEChINKX AaHHOr0 TPeBOoBaHNA rapaHTy/aMUTeHTY.

64. [pyroe MHeHue 3aKniouanoch B TOM, YTO AnA ofecneuenna ACHOCTM [nA GeHeduLyapa nyylle BCero cchopMynmpoBaTts
fONOXEeHUe TakuM 06pasom, 4TobbI TeUeHUe ITOTo CPOKA HAUMHANOCH C MOMEHTA NpeabABneHNA TpeboBaHAA B TOM MeCTe, B KOTOPOM
Takoe Tpebosarme gomkHo GbiTh NPeAbABNEHO cornacHo ctathe 14. Takum 0BpasoM, TeUeHME ITOro CPOKA MOXET HaYaTbCA fAaxe
B TOM cryuae, ecrim TpeboBaHne npeabABNAeTCA baHKy, KOTOPbI APOCTO NEPECchINAeT ero rapaHTy/aMUTeHTy. B 3Toi ceAsm Bbin
NpeanoxXeH cneayiowmin TexcT: "Tpe6osatrne v niobble COMPOBOXAAIOWIME HOKYMEHTLI PACCMATPUBAIOTCA B TeYeHue ...". YUneHam
Pabouei rpyrinsi 6bIN0 yKkasaHo, uTo nopobHan opMyNMPOBKA MO3BOMUT CTOPOHAM YCTaHaBnMBath bonee AnuUTenbHbe CPOKU
PaccMOTPEHWA, @CAU OHW CUMTAIOT TAKOE U3MEHEHUE CPOKOB HEeOBXOANMbIM.

65.  Bbino Takxe sblHECEHO MpefnoXeHue, UTo flyylle Beero 6uino Gl coxparuTL 0BLLYIO 1 MMBKYIO hOPMYNMPOBKY NyHKTa 2,

BKMIOUYB B HEro, Hanpumep, creayloLlee NonoxXxexne: ... pasymMHbiil CPOK C MOMEHTA NpeacTasneHnA TpeboBaHUA B COOTBETCTBAN
co cTaTtben 14",

66. Ewe oaHo npepgnoxexue 3akmouanocs B TOM, 4Tobb! ofecneunts Gonbluee COBNafeHWE [AaHHOTO MONOXEeHUA ¢
cooTeeTCTBYIOUIMMIA pasaenamn ctaten 131 14 YMO. OgHako B 3TON CBA3M BO3HUKAM ONpedeneHHbIe COMHeHnA, nockonebKy Mpyrna
€0ouna, UTo 3T0 He No3BONUT NoBUTLEA 3HaUMTENLHO BonbLueih ACHOCTU. Hanpumep, Bbin NOAHAT BOMPOC, HE MOFYT M ONOXEHNA
YT10, KoTopbie UCTONL3IYIOTCA TaKKe BKauecTse MeX6aHKOBCKMX MPaBusl, TONKOBATLCAKAK MPefyCMaTPUBAIOLLME aKKYMYMPOBaH1e
CeMUAHEBHbIX CPOKOB PACCMOTPEHNA K&XAbIM U3 YNOMAHY TbIX 6aHKOB, UTO NMLLWT GeHeduuMapa onpegeneHHOCTU B BONPOCE O TOM,
KOrf1a OH MOXET OXWAATb COBEPLUEHNA MnaTexa.

67. Tocne paccMOTPEHUA YKa3aHHbIX Bbllle NpeanoxeHuid Pabouaa rpynna MpUHANA pelLueHne COXPaHUTb HbIHELLHIOn
opMynUPOBKY. BbINo BbICKA3aHO MHEHIUE, YTO CYLLECTBYIOWWA riopxom obnafaet 4ocTaTouHON MBKOCTHIO, UTOBb! YHecTs caMble
pasHbie 0BCTOATENkbCTRA, BOHUKAIOLUME HA MPaKTWKe, W UTO OH He MpoTMBOpeuuT YTIO, ecrnn CTOPOHbI NPUMYT pelueHue
PYKOBOLCTBOBATLCA NOCNeAHMMN. BmecTe ¢ Tem Obino 0TMeUeHo, UTO PaccMOTPEHME TOUHON hOPMYNMPOBKY CTaTbi 16 MOXHO Bbino
6bl, B 4aCTHOCTU, MPORONXUTL Ha Gonee NoapHeM arane. '

Crarea 17. Mnatex vunu oTKNOHeHUe TpeboBaxna
OyHkret 1 1 1 6uc

68.  Pabouan rpynna npusHana nonoXeHWA NYHKToB 1 1 1 B1C B LIeNoM npueMnembiMi,

MyHkT 2

69. Kak 1 Ha npegbiayumx ceceuax, 6bl10 BbICKA3aHO MHEHUE, YTO FYHKT 2 B €ro HbiHewuHeM BUue ChopMynnmpoBaH HernpasunsHo,
MNOCKOIbKY OH CTABUT rapaHTa B NonoxeHne, Koraa eMy NpUxoauTCA 3aHMMaThCA YCTaHOBNeHNEM BOCTOBEPHOCTU MOBbIX BO3MOXHbBIX
3anABNeHN anHumnana/anKasonaTenn B8 OTHOWEHWX TOro, 4Tto TpeGOBaHMe ABNAETCA HEeOBOCHOBAHHLIM, npuvemM neHorga 3mm
3aABNEHUA MOIYT COEepXaTbCABO MHOMX OKyMeHTaX. bbino yka3aHo, uto nopobHoe TpeﬁosaHMe MOXETBOBNeYbrapaHTa/aMmTeHTa
B CMOp 10 OCHOBHOW chenkKe N TeM CambiM NOCTABUTL MoR yrpo3y He3asBncMMoCTb UHCTPpYMeHTa. Bbifio BbicKA3aHO MHeHWe, YTo
nopobHoe NonoxeHue Bo3naraeT Ha FapaHTa/3MMTeHTa 6onbLue 06A3aHHOCTEN, YeM B HAaCTosALLIee BpemMA NPUHATO B KOMMepHeCKOVI
MpaKTuKe, YTO MOXET CKasaTbCA Ha NpUeMNeMocTy nNpoekTa KoHeeHumn. nOE)TOMy 6bino npennoXeHo 0CTaBUTh BOMPOC nnartexa
B cniyvae, Korga umetoTca COMHEeHUA B TOM, YTO TpeGOBaHMG ABNAETCA HEOBOCHOBAHHbIM, Ha ycMOTpeHue rapaHTa/ammTeHTa.

70. B orvBeT Ha 370 6bIn0 ykasaHo, uTo 6a30BbIM MPUHLIAM, AeXaLLWil B OCHOBE MyHKTA 2, ABNAETCA NPABAMNbHbIM, MOCKONBLKY
06A3aTensCTe0 He MPOU3BOAMTL MfaTeX Mo HeoBOoCHOBAHHOMY TPEBOBAHMIO NPUMEHUMO MMLLIL K BECbMa OFPaHUUEHHOMY KPYTY
obcTosTenscts. [nA 3T0r0 Heobxogumo, uTobBbl He TONLKO TpeboeaHue 6bINO ABHO W OYEBUMAHO HEOBOCHOBAHHLIM, KaK 3TO
ofipegeneHo B craTthe 19, HO U uTobbl Mnatex B Takux o6cToATenbCTBaX 6bin HeQOBpPOCOBECTHLIM. BbINO yKasaHo, uTo
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NpefAocTaBneHUe rapaHTy/IMUTEHTY BO3MOXHOCTV NPOM3BECTU NNATEX B Takux 06CTOATENbCTBAX BOBNEUET @ro B KPYT YUACTHUKOB,
KOTOPLIM N3BECTHO O HeOBOCHOBAHHOCTN TpebosaHUA. BMecTe ¢ TeM Gbino BhicKasaHo MHEHNe, UTO UCMOMb30BAHUE B MYyHKTE 2
OpMYNUPOBKY "NPeOLABNAIOTCA hakTbl" MOXET CO3AaTh BrieUaTReHe, UTO Ha rapaHTa/3MUTeHTa BO3NaraeTcA B TOM UNV MHOM Bude
o6asaHHOCTL paccrenosath no6ule Nonyvaembie MM 3aABNeHUA. Bbino MpeanoxeHo MCMONL3OBATL BMECTO ITOTO BbIPAXEHME,
KoTopoe BforbiLiei CTener CooTBETCTBOBaN0 Okl HaMepeHio Pabouei rpynnbin6bino 6bi cchopMynMPOBaHO creayioLLIMM 0Bpasom:
"ECnu, 110 MHEHUIO rapaHTa/ aMuTeHTa, TpeboBaH1e ABNAETCA ABHO HEOBOCHOBAHHLIM, Kak 3TO onpegeneHo BCTaTke 19, B peaynstate
uero nnatex Guin 6ol HeOOPOCOBECTHBIM, rAPaHT/SMUTEHT He NPOU3BOAUT NnaTex GeHedumapy".

71. Pabouan rpynna nopAepxana 3Ty ¢opMynuposky. Elle ogHO fipeanoxerue, npecriefyiowee Uenb 3aMTUTL
rapaHTa/aMuTeHTa oT OTBETCTBEHHOCTY 3a OTKNOHeHue TpeboBaHuA, KOTOpoe NPeLCTaBNASTCA NOANOXHbIM, 3aKMOYAN0OCH B TOM,
uTo6bt NPELYCMOTRETh, UTO 0BA3ATENLCTBO HE NPOM3BOANTD NNATEX ABNAGTCA 0BA3ATENbHLIM MULLL B TOM CNYYAE, 6CNV MpUHLIMNAN/
npukasoparens cornaceH 06paTMTLCA B cyA UMM apBUTPaxHbId TpByHan, ¢ Tem uTobbl MOCREeHUA BLIHEC PeLLIeHNE B OTHOLLIEHUN
Heo60CHOBAHHOCTY TPeGOBaHMA, UMM BOMECTUTL MNN KOMMEHCUPOBATL rapaHTy/aMuTeHTy yiuep6 B ciyvae, ecrv BeHeduumap
APeObABUT eMy UCK. DTH NpednoxeHua Bbinv nepeaaHs! peaakuMoHHOR rpynne.

72.  Bbin NOJHAT BONPOC O TOM, PACNPOCTPAHASTCA NN NYHKT 2 Ha HEBUHOBHBIX TPETHUX UL, B MOMb3y KOTOPLIX OCYLLIECTBAASTCA
YCTynKa. bbiflo pasbAcHeHo, YTO B HEKOTOPbLIX NPaBOBbIX CMCTEeMax NpeaycMaTpPUBETCA, UTO ECN NMLO, Tpebylowee NPon3secTvt
nnaTtex, ABAETCA TPETbe CTOPOHOW, KOTopas Npuobpena AaHHbI UHCTPYMEHT Ha BO3ME3HON OCHOBE, OfIHAKO HeBUHOBHA B €ro
nopnore, TO B ITOM criyuae rapaHT/a3MMTEHT 06A3aH MNpou3secTv nnatex. BmecTe ¢ Tem 6bIN0 ykasaHo, UTO WCNONL30BAHNE B
NyHKTe 2 hopMynMpoBKm "nnatex BeHedurumapy” NCKRIOUWIT U3 chepbl MPUMEHEHNA JAHHOTO NYHKTA NAATEX TAKUM TPETbUM N1LEM.

Nyt 31 4

73.  Bbiny BbicKasaHbl Pa3NYHbIE MHEHUA B OTHOLLEHWA TOrO, cnegyeT v PaBouei rpyrne COXpaHnTb UM ONYCTUTL MYHKT 4, He - 4
ROMYCKaIOWIMIA OTKNOHEHNA TPeBoBaH1A NO NPUUMHAM, O KOTOPBIX BeHedMLMap BomkHbLIM 0Bpasom He yeeaomnaeTca. B nonaepxxy
NPeAnoXeHNA NCKAIOYMTL 3TY HOPMY Bblno yKa3aHo, YTO CTOflb XECTKAR MPEKNIO3VBHAR HOPMA, KaK U3NOXeHHaA B NyHKTe 4, e
BO3naraeT Ha rapaHTa/aMuUTeHTa cnuwikom TAaxenoe 6pema. [anee Guino ykasaHo, uTo, XoTA nodobHas HOpMa MOXET UMETb
3HaueHMe AnA KOMMEePUECKUX aKKpeauTUBOB, OHa He UMEET OTHOLLIBHUA NO MeHbLLIe Mepe K rapaHTUAM M AONXHa BbITb ocTaBneHa
Ha YCMOTPeHMe HaLMOHaNbHOro 3akoHoAaTenscTea. fJanee 6bIN0 YKa3aHo, uTo fAaHHaA HOPMa YCTaHaBNMBAET HEMNPOMOPLMOHANEHO
XECTKYIO CaHKUMIO 1 YTO 3TO MOXET MOOWIPUTL GeHed LMapoB K NPeObABNEHNIo HeonpaBaaHHsIX NpeTeHauit,

74.  BToXeBpemabbiny BbickasaHbl M NPOTUBOMONOXHbIE MHEHUA B NOALEPXKKY COXpaHeHA AaHHOro nonoxerud. buino ykasaHo,
YTO flaHHas HOpMa OTpaxXaeT CyLIeCTBYIOWYIO MPaKTUKy B OTHOLLIEHWM pe3epBHbIX akkpeauTveos. [anee 6bino 0TMeueHo, HTo
OaHHaA HOpPMa BaXHAa B CUMY TOro, UTo OHa obecreurBaeT AUCLMIIMHY W XECTKOCTb 06A3aTENLCTBA U TEM CaMbIM NpURaeT 3ToMy
06A3aTenbcTBy HEOGXOMMMYIO 3aKOHYEHHOCTb. BbiCKa3biBANOCk TaKXKe MHEHWE, UTO UCKMIoUeHe OaHHoro NyHKTa npuseneT K
BO3HUKHOBEHMIO PacXoxXaeHna Mexay npoektom Koxsertym v YO v noasneHuio npobena e NPoeKTe KOHBEHLN, MOCKONbKY B HeM
He BypeT npenycMOTPEHO HUKaKUX CaHKLWIA 3a HapyleHue ctathy 16(2).

75.  Tlocne obeyxpeHna Pabouas rpynna Bbickasanack 3a ucknioueHue nyHkra 4. B To xe pema PaGovan rpynna cornacunach :
C Tem, UTO TaKoe UCKMIoUeHNe He nuilaeT CTOPOH Npaea MpUMeHATb NPEKNIO3MBHYIO HOPMY, 3aKperiieHHyo, Harnpumep, B YMO. E
Pabouaa rpynna Takxe npyHAna n nepeaana peakuMorHoON rpynne NpeanoXxeHre NpemycMoTpeTs B ctatee 16(2) obpalueHHoe ;

K rapaHTy/amMuTeHTy TpebosaHue yeeioMnATh beHeduumapa B TeueHe ceMu OHeN B cydae oTKNoHeHVa TpebosaHna, NpuyeM Takoe 1
yBeaoMneHue BcTynaeT 8 cuny ¢ MOMeHTa ero HanpasneHuA. Pabouan rpynna Takxe pelunna, yYto BKmOUYeHue B cTaTbio 16(2)
TpebosaHusa 0 HanpaeneHun yseoMneHna 06 0TKNoHeH TpeGoBaHuA genaeT NyHKT 3cTtatsit 17 nanuwkmm. Moatomy NyHKT 3 Gbin
UCKSTIOYEH.

Cratba 19. HeobocHoBaHHoe TpebosaHue

76.  Pabouan rpynna oTMeTUNA, UTO HbiHELLHAA hOPMYNMPOBKa OTPaXaeT ee peLueHie o TOM, 4TO NPUMEHUMOCTL NOANYHKTa (a)
He [ofXHa 3aBuceTb OT TOFo, yvacTeosan mv cam GeHeduumap B nognore [okymerTta (A/CN.9/388, nyHkT 17) - chaxTop,
durypuposasLumii B page cynebHsix pelueHni. bbino oTMeueHo, UTo CyLLIECTBEHHOE 3HaUeHMe B 3TUX Cny4anX, KOTOPOE OTCYTCTBYeT
B BUAax 06a3aTensCTs, OXBaTLHIBAEMbIX NPOEKTOM KOHBEHLWM, ABNAETCA HaNMune [OKYMEHTOB, KOMMEPUECKaA LLEHHOCTL KOTOPbIX
He rnocTpapana B pesynsTarte nofgnora.

77.  He nbitasch nameHWTb CopepKaHme HOpM, 3aKpernneHHbIX B CYLLLECTBYIOLLIEM TeKcTe npoekTa KonseHuun, Pabouaa rpynna
nepepana pedakUMoHHON rpynne NpeanoxXeHne, HanNPaBNeHHoe Ha YNpoLLeHWe U Pa3bACHEHNE NONOXEHUI, KOTOPbLIE perynupyioT
[OeNCTBYA rapaHTa/aMMTeHTa B 0TeeT Ha HeobocHoBaHHbIe TpeboBaHuA. CornacHo aToMy NPeaNnoXeHuIo, NonoXeHuA, 06AsLIBaIOLLNE
rapaHTa/3mMTeHTa OTKasaTbCA NPOU3BECTY MNaTeX B onpeneneHHbIX 06CToATENbCTBAX, B YACTHOCTU NYHKT 2 cTaTeu 17, cnenyeT
obbeuHnTL B cTaThe 19. Takaa neperpynnupoBKa NONOXeHUin n3basut 0T HEODXOAMMOCTU UCTIONL30BATL UAK ONPeaenATL TEPMAH
"HeobocHoraHHoe Tpebosarue". ITo No3somT eLlie Honee ymMeHsLIMTLB pasMepax cTaThio 17, TOCKonbKy 6bino peLleHo, 4To HopMa,
3akpenneHHan B NyHKTe 3 cratek 17, ByaeT no cornacoBaHuio nNepeHeceHa B KauecTse [obaBneHya 8 NyHKT 2 ctaTen 16, ¢ Tem
utobbl OTpasuTh TpeboeaHue Hanpaenate OeHeduumapy ysepomnenue o6 oTknoHeHWn (oM. NyHKT 75 sbiwe). Ewle ogHo
NpegnoxeHe peAaKLMOHHOTO XapakTepa 3aKMouanoch B Neperpyrnupoeke cratell npoexta KoHBeHUMY Takum 06pasom, YTobe!
NONOXEHUA cTaTby 20, Kacalolimeca 3adeTta, cneaosany cpasy xe nocne cratoy 17.

78.  Bbinn npeanoxeHsi pasnuuHbie BapuaHTsl HA3BaHUA TAKOW NepeCcMOTPEeHHON cTaTbk 19, BKNloUas, Hanpumep, "Bo3paxeHnua
npoTMe nnatexa" n "cnyyan, Korga nnarex He npoussoguTtca’, XOTA 6biNo BbiICKa3aHO MHeHWe, YTO NOoJOo6Hbe BbipaXeHua B
HEKOTOPbIX NPABOBbIX CUCTEMAX MOMYT HOCUTL UPE3MEPHO TeXHUYECKUIA xapakTep. Bbino Takxe NpeanoXeHo Ha3eaTh 3Ty CTaThIO
"Mognor u 3noynoTtpebnerue”, He onpepenss, OAHAKO, 3TMX TePMUHOB. 3TOT Bonpoc Bbin NepeaaH peakLUMoHHON rpynne.

i i
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Crartba 20. 3auer
79.  PabouanrpynnanpusHana cogepxarie ctaten 20 BUenoMnpueMneMbiv U Nepeaana ee peaakiMoHHOR rpynne, BUacTHOCT!
ANA paccMOTPEHWA NPEeHOXEHUA O ero NepeHoce B BPyroe MecTo.

ABA V. [BPEMEHHBLIE CY[EBHBLIE MEPbI]

Cratba 21. BpemexHble cypebHble Mepbl

[ydkr 1

80. Pabouan rpynna oTMeTVMNa, UTO NPUHATAE PelleHuA OnyCTUTb BbipaxeHue "HeobocHoBaHHOe TpeboeaHue” B cTaTthe 19
noTpe6yet onycTMTL aKanorMuHoe BoipaXeHne B NyHKTe 1, 3aMeHUB ero rnepeKkpecTHON CCbINKOA Ha anemeHTb! cTaTbu 19(1),
ofycnoenvsaiolume BO3HUKHOBEHNE 0BA3aHHOCTM Hennatexa.

81.  Bbino BbICKa3aHO MHEHWE, YTO KpuTepuin "GonbLUIOK BEPOATHOCTU" ANA NPUHATUA BPEMEHHbIX Mep B HEKOTOPLIX MPaBOBbLIX
cucTemax MoXeT ObiTb COUTEH CANLLIKOM pacnnbiBuaThbiM U UTO €ro cnepoBano Hul cchopMynupoBaTh Kak “AHo". OgHako Pabouas
rpynna He 3axoTena rnepecMoTpeTb NPUHATOE €10 paHee pelleHvie YCTaHOBUTb KpuTepuit "6onbluoih BEpOATHOCTU", 0cOBeHHO ¢

YUYETOM TOr0, UTO, 8CAM CAENATL ITOT KPUTEPUIA CAULIKOM CcTporum, cyn 6yne1' haKTUUECKN BLIHOCUTL OKOHUATENBHOE peLueHne No
GarHHbIM BOMpoOCcaMm.

82. B ceasn c nocnegHeit hpason nyHkta 1, npepycmatpusaiowen obecneverue cHanaHcMpoBarHOCTY UHTEPECOB NPY BbIHECEHWM
peLleHna O NPUHATUK BpeMeHHbIX Mep, ObIno yKa3aHo, YTo B HEKOTOPbIX MPaBoBbiX CUCTEMaX Cyh [0MXKeH OyeT Takke yunTbiBaTb
BEPOATHLIN yLep6, KOTOPbIA MOXET BbiTb HAHECEH rapaHTy/aMUTEHTY 1 DeHeduLMapy B pesynbTaTe MPUHATUA BpeMeHHbIX Mep, U
YTO 3TO HEe HaLLNO LOMKHOrO OTPaxXeHUA B HbHELLHeM TeKcTe. BmecTte ¢ TeM Obino ykasaHo, YTO MOHUMaHUe, CrioXUBLLIEECH B
Pabouelr rpynne B xope obcyxpeHna 3Toro sonpoca Ha bonee paHHeM 3Tane, 3akniouaeTcA B TOM, UTO hOPMyNMPOBKa NyHKTa 1
He NpenATcTByeT y4eTy uHTepecos beHedumapa (cm. A/CN.9/405, nyHKT 41).

Oyner 3

83.  bbin 33gaH BOMPOC O TOM, He cnemyeT AU U3 MyHKTa 3, uTo 0BA3AHHOCTL MPenCTaBUTE ObecreueHe BO3NaraeTca Ha
6erHedmumapa. B oTeeT Ha 3T0 6biM0  yKasaMo, 4TO MNOCKOMALKY O TPUHATAM BPeMEeHHbIX Mep XogaTaicreyeT
ApyHUMnan/npuKasofarens, TO MMEHHO OH NpeacTaensaeT ocbecrieuerye.

MyHxT 4

84. Pabouas rpynna npusHana, uTo U3 NyHKTa 4 cnefyer, uTo MpefBapuTenbHble MEpPsbl He MPUHUMAIOTCA B Cryvae
HernaTexecnocobHoCTM UM HaHKPOTCTBa NpUHLMNANa/MpUKasofaTtena, NoCKoNbKY Takue CUTyauun He OTHOCATCA K Cyvasm
HeobocHoBaHHOro Tpe6GoBaHWA.

85.  bBbINO BLICKA3aHO MHEHWE, UTO yKa3aHue B NYHKTe 4 Ha "NpOoTUBONPaBHbLIE Lenn’ ABNAETCA HEACHbLIM, NMOCKONbKY AaHHoe
BbIPaXeHne NOHUMAaEeTCA B HEKOTOPLIX MPaBoBbIX CUCTEMaX OUeHb LLIMPOKO. Bbino NpeANoXeHo ynyHLWNTb AaHHY0 hOpMynUPOBKY
AyTeM yKasaHus Ha "NpecTynHble Lenn”, YTo NO3BOMMUT UCKMOUNTL BOTIPOCH!, OTHOCALLMECA K APYMMM 0DAACTAM Npasa, TakvuM, Kak,
Hanpumep, cUTyaluma, Korga rapaHmma OTHOCUTCA K CLOEenKe, KOTopas, CornacHo BbIHECeHHOMY BrOCNeCTEUY PELLIEHVIO, HapyuiaeT
aHTVMOHOMOABHOE 3aKOHOAATENbCTBO. B 3TOM €BA3W ObINO NMPEANOXeHo BKMOUUTL yKasaHne Ha MeXRyHapopHbie npecTynHbie
NevcTenA, NOCKONLKY NPOeKT KOHBEHUMN perynupyeT VHCTPYMEHTHI MeXOyHapodHoro xapakrtepa, OnHako rpoTtus 3Toro 6bino
BbICK@3aHO BO3paXeHve Ha TOM OCHOBaHMA, 4UTO MoRobHaA ¢pasa BLI3OBET HEACHOCTL B BOMPOCE O TOM, YTO ABRAETCA

Me)KD,yHapOﬂHblMVI npecTynHbLIMu DeNCTBUAMM, a TaKXe MUCKMOUIT U3 chepb! NpUMeHeHUa MNyHKTa 4 NpecTynHbie aencTanA
HaunoHanbHOro Xxapakrepa.

86. BoickasbiBanMch COMHEHWUA B 060CHOBAHHOCTY MPEQNoXeHNA UCMONb30BaTH CaMo BbipaXeHue "npectynHeie uenu'. bbino
BbICKA3aHO MHEHUe, UTO OaHHOe BblpaxeHue caMmo ro cebe ABNAETCA CAMLLKOM LUMPOKUM, NMOCKOMbKY B HEKOTOPLIX NPABOBLIX
cUcTemax K NPecTynHbIM SefCTBAM OTHOCATCA, HanpyuMep, U HapyLLIeHWA aHTMMOHOMOMLHOTO 3aKOHOAATENLCTBA U 3aKoHoAAaTeNsCTBa
0 LeHHbIX ByMarax. Bbino npegnoxeHo UCKMOUUTb U3 MyHKTa 4 yKasaHue Ha "npoTuBonpasHble Lemn” Ha TOM OCHOBaHUK, YTO,
MNOCKONLKY B COOTBETCTBMM C NyHKTOM 1 BpeMeHHblie cyfebHbie Mepbl MOryT NpUHMMATBCA MWL NO  XoJaTtaucTsy
npyHUMnana/npykasonartens, [aHHbi rMyHKT Oyger NpuMeHUM TOMbKO B BECbMa OrpaHuueHHoM uicne cnyuaes. OpHako 3To
npeanoxeHne He Monyusno NOJZEPXKU, XOTA U Bbino NpUsHaHO, YTO MO NpUYMHaM, NMpuBedeHHbIM B8 0DoCHOBaHWE FAAHHOTO
NpeanoXeHna, MPaKTM4ecKan cthepa NPUMEHEHNA 3TOrO MONOXEHWA ABNAETCA [OBONLHO orpannyerHon. [pyroe npeanoxexve
3aKMNOYaNoCh B 3aMeHe yKas3arsna Ha "NpoTvBonpasHsie Lemm" TepMiHOM "nybnuyHbii nopAatok”. FNpoTvs 3Toro NpeanoXeHUs Takxe
Obini BbICKA3aHLI BO3PaXEHWA Ha TOM ocHoBaHuW, uto Pabouas rpynna yxe obcyxpana Takyilo OpMynuMpoBKY Ha CBOMX
npeabiayLwmMx CeCCUAX 1 NpULLNa K BbIBOLZY, YTO OHa ABMAETCA CAMLLIKOM LWMPOKON. Ellle 0OHO NPeaAnoXeHne 3aKnioyanoch B TOM,
YTOBL! MOMHOCTHIO UCKAIOUMTL MYHKT 4 Ha TOM OCHOBAHWW, YTO OH ABNASTCA M3NULLHMM. B TO Xe BpemAa Obino ykasaHo, 4To B
pe3ynbTate NOAOBHOro UCKNIOYEHWA MOXET BO3HUKHYTh oLbouHoe npeactaenexve, 6yaTo BpemeHHbie Mepbl MOTYT NPUHUMATLCA
no obenHeHUIO B HeCObBnIOOeHUM YCTaHOBNMEHHbIX TPeDOoBAHWI. )

87. TMocne obcyxfeHua U pacCMOTPEHUA pasnuuHbiX npennoxeHnin Pabouaa rpynna nocTaHoeuna 3ameHuTb CnoBa
‘npoTuBONpaeHbie Lenu” sbipaxeHuem “npecTynHele uenu" v nepefana 3ToT BONPOC pedaKkUmMOHHON rpynne.
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FMABA VII. KOMMn3na HOPM MPABA

Cratba 26. Beibop npumerumoro npasa

88.  PaBouanrpynnaotMeTuna, uto npoekT KoHBEHLM He PerynpyeTBonpocsi crocobHocTi Bbinasats 06a3aTenbcTea - BONPOC,
OCTaBAGHHbBIA HA YCMOTPEHUE NMPUMEHUMOrO HaLMOHaNBHOro Npasa. ’

89. PepakuvoHHON rpynne GbiNo npennoXeHo oTpasuTb B TEKCTE NpefnoXeHie, COrmacHO KOTOPOMy M3 NyHKTa 3 cTaTtht 1,
npenycmaTtpusaioLLero npumeHerve raesl VIl gaxe B Tex cnyvyanx, Korga KoHBeHUMA Kak TaKoBas He MPUMEHABTCH K KOHKPETHOMY
obRzaTenbecTBy, AOMKHO ObITb ACHO BUAHO, UTO TAKOE MPUMEHEHUE, TeM He MeHee, orpaHMunBaeTca cthepon MeXayHapoaHbIX
06A3aTenLCTE.

90.  Bbinv BbicKasarbl pasnuuHbie NPepnoXeHnA, HanpasneHHbie Ha TO, YTobbl caenath cTaThio 26 Bonee noHATHOW. K uncny
PacCMOTPEHHBIX NPEQN0XEHUN OTHOCUMNCH 3aMeHa CNoBa “NoATBEPXAaTbeA" CNOBOM "Noapa3syMeBaTthea’, XoTa uneHam Pabouei
TPYMnb! HANOMHUAK, YTO NOCNeaHee CNOBo paHee HbiN0 COUTEHO HEQOCTATOYHO TOUHBIM. ELLLe OOHO NpeanoXeHne 3aKnn4Yanocs B
TOM, 4TOBb! U3beXaTh UCMONB30BAHMA CNOBa "yKasaHWe", MOCKOMbKY 3T0 MOXET HempefHaMepeHHO 3aTPOHYTL TeopeTUUeCcKUe
BOMPOCH! B CBA3W C MPaBOBbIM XapakTepom obazaTensctea. Ewle ofHO NpeanoxeHue 3aKmiovanoch B yKasaHu BO3MOXHOCTY
NpoAEMOHCTPMPOBaTH BbIBOP Npaea Ha ocHoBe "obcToATensCTR” Aena - nobaeneHue, He NoNyuBLUEee [OCTATOUHON NOAOEPXKN.

91.  Pa6ouas rpynna cornacunacs c TeM, UTo BcTaTbe 26 A0MKHLIM 06pa30M YUTeH 1 0TPaXeH TOT (baKT, UTo Ha MpaKTHKe BoIBop
MPVYMEHUMOro NPaea, kak NPasio, ABNAETCA OJHOCTOPOHHUM PELLIEHMEM FrapaHTa/aMUTEHTa, YKa3aHHbIM B ycrosuax obasarenscTea,
1 HeobA3aTenbHO AONXeH BbiTh Pe3ynbTaToM KOHKPETHOro obCyXEeHUA v cornatlieHns ¢ GeHeduLmapom.

92. [MopTeepavs copepxaHne AaHHOW HOPMbI B CYLLIECTBYIOLLIEM TekeTe, Pabouan rpynna nepenana ctaTeio 26 pefaKkLuyoHHON
rpynne AnA panbHeilen aopaboTky, KoTopan [onxHa 3akniouaThea, HanpuMep, B paspabotke Gonee NPOCTON hOPMYNMPOBKU
[aHHOro MONOXeHWUA B BUZAe OQHOro NnpesnoXeHna.

93.  Pabouan rpynna paccmoTpena BOMpoc 0 TOM, cnepyet ni fobasuTh B COOTBETCTBUM CO CTaTbel 7(1) cebiiky Ha opmy B
OTHOLLIEHWUW COrnaLLIeHit, He ABNAIOLLMXCA YacTbio 0bAsaTenseTea {"npoune cornawieHna”). Mpy paccmoTpeHn cTaTem 26 Pabovas
rpynna oTMeTuna, 4To faHHoe nonoxeHue no3sonAeT yvecTs B Npoekte KoHBeHUMM crieuvansHbie CornailleHna No BOMPocy o
NpUMEHMOM Npaee, KOTopbie MOryT BbiTh BuIpaboTaHbl NOCHe BO3HUKHOBEHWUA cropa. [anee 6biNo 0TMEUEHO, UTO TaKne COFNaLIeHus
MOryT paccMaTpuBaTbLCA Kak roripaskit K 06A3aTenbCTBY UMW He CUMTATLCA TAKOBBIMW B 32BUCUMOCTU OT TOTO, MpedycMaTpusaioT i
OHYW BHECEHWE U3MmeHeHnA B Kakoe-mbo nonoxexve obasatensctea. Pabouan rpyrina pelumna He BKMouaTth Cneumanbhyio CCbinky
Ha TpeboBaHue B OTHOLWEHUM (hOPMbI COrNacHo cTartbe 7.

94. Pabouas rpynna Takxe BOCMONb30BANach NPeJoOCTaBUBLLIENCA BO3MOXHOCTHIO U MOATBEPAMNa, UTo HJaHHbIA TEKCT He
npenATcTBYET BbIGOPY CTOPOHaMY NMPUMEHMMOro Npaea Wb B OTHOLUEHWW OTHEfbHbLIX acneKToB 06A3aTenbCTs M UCMONb30BaHMIO
aHaNOMMUHbLIX METOLO0B, UHOMAA Ha3biBaeMbIX "pactiennenve”.

Cratba 27. Onpenenexve NPUMEHWMOro npasa

95. Pabouan rpynna paccmotpena aanee NpUHATOEe eio paHee pelleHne 0 TOM, UTO B OTCYTCTBME BbIBOpa nNpaBa CTOpOHaMM
KpuTepuem MPUBA3KY ANA ONpeaeneHna NPUMEHAMOro npasa AOMKHO BbiTh MECTOPACNONOXEHNE KOMMEPUECKOro MPeLNpUATUA
rapaHTa/amiTeHTa, B KoTopom 6uino BoipaHo obasaTenbcTeo (A/CN.9/405, nyHKT 52). Bbino BbickazaHo onaceHue, 4To nogobHas
copmynmpoBka He obecneunt [OCTATOUHON ACHOCTW B clyuae, korpa beHeduuMap yBedoMNAeTCA UMK uHgpopMUpyeTca ob
obasatenscTee NPenNPUATUEM, He acCOUMUPOBAHHBIM C rapaHTOM/3MUTEHTOM, UK Koraa 0BA3aTenbCTBO BbIJAHO B MECTe, He
COBMagalolleM C MeCcTOpacrionoXeHneM KOMMEpUecKoro MpeanpuATUA rapaHTa/aMMTeHTa. BbiNo yKasaHo Ha TO, 4TO MOryT
BO3HMKHYTh OnpegenseHHble Npobnembl C Tem, Kak B TaKoM Cyyae NPUMEeHATb onpegencHre Bbiaaun, M3noXeHHoe B cratee 7,

KOTOpoe MpeflycmMaTpuBaeT, uTo Bbifava oDA3aTenbcTBa MPOMCXOAMT, KOrda 370 06A3aTensCTBO NOKUAAET chepy KOHTponA
rapaHTa/asMmMTeHTa.

96.  Kuucny npegnoxeHHbix anbTepHaTUBHbBIX NOAX0H0B OTHOCMIIOCH UCMONb30BaHNE BMECTO Bbifiaum Apyroro ¢paktopa, Takoro,
Kak "rMpaBo MECTOPacrofnoXeHns KOMMep4eckoro rpefrpuATMA rapadTa/sMiteHTa, uMeiowlero Havbonee TecHyl0 CBA3b C
06A3aTenbCTBOM", NNK UCNOMb30BaHUE hOPMYNUPOBKI, COAEPXALLENCA B CTaThe 27 YHUDULMPOBAHHLIX NPaBIN ONA rapaHtmi no
Tpebosanuio (YT T) B uenax obecrneverna GonbLuen ACHOCTV B CyYanx, Korga B Bbijaue 06A3aTenbcTBa YUaCTBYIOT HECKONbKO
npennpuAaTin. BmecTe ¢ Tem 6bino ykasawo, uto ronoxenve YT, B koTopoM rosoputcAa o6 "ovgeneHun”, BblpaBlieM
06A3aTenbCTBO, KOrfAa rapaHT/aMUTeHT uMeeT Bonee 0HONO KOMMEPYECKOro NPeanpuATUR, TaKXe He CHUMAaEeT BCeX BOMPOCOB, B
YaCTHOCTU KaCaIOLLMXCA Cnyvaes, Koraa Npeanpuatie, He ABNAIOLLLeEeCA OTAeNeHeM rapaHTa/aMuTeHTa, Tem v nHbiM obpasom
yyacTeyeT B Buijaue obasaTenscrea, HanpyUMep BLICTYNaA B KauecTee asu3syioulero HaHka.

97.  [anee 6bino BbicKa3aHO MHeHWe, UTo obcyXaaemas HeonpedeneHHOCTb 3acTaBifeT fpearonNoXuTs, UTo LienecoobpasHee
6bIn0 Bbl CuUMTaTb KNIOUEBbIM MOMEHTOM Bbidaum 06A3aTensCTBa ero nofyyeHe. B oTeeT Ha 310 BbINO yKa3aHo, YT OTKa3 OT
hopMyNMpOBKIM "Nokngatolee cihepy KOHTPONA rapaHTa/amMMTeHTa" HeorpasnaH, MOCKOMbKY 3TO BblpaXeHne He o3HadaeT, uTo
Bbifaua 06A3aTeNbCTBA NPOVCXOOMT MIMLLIL B TOM CMly4ae, KOrda He 0CTaeTCA HUKAKO BO3MOXHOCTN 0TO3BaTh 3T0 06A3aTeNbCTBO.
Hanpumep, 660 yKkasaHo, UTo faxe B cfiyyae HanpaeneHua obA3aTensCcTBa KypLepcKon nouTon y rapaHta/amMuTeHTa uMeeTca
BO3MOXHOCTb OTMEHWUTb MHCTPYKLWM 10 AOCTABKE. bbino 0TMeUEHO, UTO CKopee 3TO NPAaBNUNO [OMKHO NOHMMATLCA KaK O3RavaioLLiee
BbIx0d 06A3aTenLCTBA U3 0BbIMHON Cdhepbl AeATebHOCTY rapaHTa/aMuTeHTa. Kpome Toro, 6uino yKkasaHo, 4To NocKONbKY 3neMeHT
BONEU3bABNEHNA rapaHTa/aMMTeHTa ABNAETCA HeOOXOAMMBIM BAA Bbifaun 0bA3aTeNLCTea, NoTeps 0bA3aTenbCTBEHHOTO JOKYMeHTa
rapaHTOM/3MUTEHTOM He JOMKHA CUMTATLCA ASMCTBUTENLHON Bbidaqel no cMbICAy nyHkTa 1.
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98.  [Mocne paccMOTPeHMA pasnvuHbiX BbiCKa3aHHbIX MHeHMA Pabouan rpynna coxparnna B Lenom CyLLEeCTBYIOLLYIO dhopMynvpoBKy,
yBA3aB onpegeneHie NPUMeHUMOro npasa ¢ MecToMm Beifiaun obasatenbcTea. Mpyrna couna, uTo 310 ABNAETCA CamblM MOHATHBIM
13 BO3MOXHbIX (haKTOPOB, HOMKHEIM 06pa30M YUUTLIBAIOLLMM PA3MNYHbIE BO3MOXHOCTU, KOTOPLI® MOTYT BO3HWUKHY T B XOLE Bblaum
o6azaTenscTBa. BHINO OTMEUEHO, UTO CYLUECTBYIOLMA NOAXOR B CTaThe 27 COOTBETCTBYeT rpeobnafalolueMy Ha ripaktvke
NPeLrionoXeH io ¥ NexXawym B ero OCHOBE MOHATUAM MPUMEHUMOCTV PEryNATOPHLIX U HaQ30PHBIX MOMHOMOYMIA, Hampumep B
OTHOLLIEHMM BOTIPOCOB AOCTATOHHOCTY KanuTana. Hanee 6b1no oTMeueHo, 4TO CCbiNka B CTaThe 27 Ha MecTo Bbiaaumn obAsaTenscTea
cooTeeTcTBOBana 6bl Nnoaxogy, koToporo Pabouan rpynna npupepxveanacs B Apyrux CTathax npoekTa KoHseHW, B YacTHOCTH
BcTatbAx 1, 4 u 7.

TMABA VI. IOPUCOWKLINA

99. B COOTBETCTEMM C NPUHATLIM Ha ABaALUaTL BTOpo# ceccun pelwermen (A/CN.9/405, nyHkT 48) Pabouas rpynna, 3aKoHuvB
0630p APYMMX YacTel NPOeKTa KOHBEHUMM, nepeLuna K PACCMOTPEHWIO BOSMOXHON rfiasbl O IOPUCAUKLMM.

100. [nsa copeiicTara Pabouelt rpynne B GOCTUXEHUM PELLIGHWA KaK MO OCHOBHOMY BOMPOCY O TOM, BKNIOYATL NI B IPOEKT rnaey
0 IOPUCAMKLIMKM, TaK 1 O BO3MOXHOM CofiepXaHuu Takoi rasbl, CekpeTapuaT npencTasun NpoeKThl CTaTei no pAgy BOMPOCOB,
3aTparMBaBLLIMXCA B xope obcyxgeHus Ha osaguate BTopoin cecoun. CekpeTapuar OTMETUN, YTO Mpepnaraembie NOMOXeHUA
MOAroTORNEHbI 1O pesynbTaTam KOHCYbTaLmid, koTopble Bbink NposeaeHs! paHee ¢ laarckomn koHgepeHLmen No MexayHapogHoMy
yacTHOMY FIPaBy, W UTO B HUX TAKXE YUTeHbl BbICTYMNEHA HA NPeRLIeCTBYIOLLMX CECCUAX aarckoi KoHdepeHLmn.

101.  Tlo-npexHemy 6binn BbicKa3aHb! MPOTUBOMONOXHBIE TOUKM 3PEHUS OTHOCUTENLHO TOrO, CrieayeT NV BKIOUATL B NPOEKT Takylo
rnasyu, ecnv oHa ByaeT BKNIoUeHa, AOMKHO 1 Ha Hee PACPOCTPAHATLCA NPABO [OrOBAPMBAIOLLIMXCA FOCYApCTE fenaTs OroBopKu.
Losofp! B MoNb3y TOro, UTo6bl He BKIOUAT TaKYIO rMasy, CBOAVMUCH K TOMY, UTO MaTepUanbHO-NPAaBOBLIE KOHBEHLMM TPAOMLIOHHO
HE COZIePXaT MOMOXEHUI O IPUCAMKLIMK, YTO NOLrOTOBKOM OBLLEN MeXAYHAPOAHON KOHBEHLMA O IOPUCAMKLIMU U MPpU3HaHUi 1
WCTIONHEHWN, BO3MOXHO, 3aiMeTcA Taarckas KOHdbepeHuvA, v B 3TON CBA3W NPOEKT KOHBEHLMM He [OMXeH KacaTbeA cdepbl
IOPUCONKLNL.

102. B nonb3ay coxpaHeHus rnassi VI Gbiflo OTMEUEHO, UTO C YYETOM MpeanaraemMbiX [AOMONHUTENbLHLIX MOMOXEHNA OCHOBHbIE
onaceHVs, BbiCKa3aHHble Ha MpeaLIecTByIoLX cecousix, Gbin YCTpaHeHbl. B UaCTHOCTH, 3aMeuaHUa OTHOCUTENBHO MONHOTLI rrass! VI
YUUTHIBAIOTCA B peanaraembix fOMONHUTE NbHbIX NIOMOXEHUAX O NPUSHAHA UMCNIONHEHM peLLeHniny o lis pendens. beino oTMeveHo,
UTO, KaK W Npeanaranoch, HaMeuaemMble HoBbIe NONOXeHUA Bbinv COCTaBneHb! No o6pasLly cucTeMbl KOHBEHLWM O rpaxpaaHcKon
OTBETCTBEHHOCTU 33 YLLIEp6, MPUUMHEHHbI [eATeNnbHOCTLIO, ONAcHON ANA OKpyXaiotuen cpepel (Myraxo, 21 vioHa 1993 ropa).
Pafouan rpynna oTMeTUna, uto 31a KoHBEHLMA ABNACTCA NPMMEPOM MaTepUanNbHo-NPaBOBOY KOHBEHUMM, COASPXaLLeN NONoXeHUA
O I0pUCanKLMN.

103. B cOOTBETCTBMM C COFNacoBaHHol NpoLieAypoi Pabouas rpynna otroxuna pelleHe 0THOCUTENbHO coxpaHeHna rnassl VI
o 3aseplueHns 0630pa NPOEKTOR NONOXEHUA 3TON rNasbl, K KOTOPOMY OHAa HamepeBaeTCca MPUCTYMmTb.

104. PafouanrpynnaotmeTuna,utoecmmrnasy VipelueHo ByfeT coxpaHuTe, To PegakuMoHHoA rpynne NpugeTcanepecMoTpeTs
TeKCT cTaTeu 1(3), roe nNpeaycMaTpyBaeTcA rpumeHerue rnasel VI, gaxe B TOM cnydae, Korfa KOHBEHUMA Kak TakoBas He
NPUMEHABTCA K KOHKPETHOMY 0BA3aTenbCTBY, C TeM UToBbl MPAMO yKasaTb, 4TO Takoe NpuMeHeHne Bce paero GyfeT orpaHunieHo
chepoit MexayHapoaHbix 06A3aTensCTe, orpefeneHHuX B cTaThe 2.

Crarba 24. Buibop _cyga unu apbutpaxa

105. B COOTBETCTEWMM C BbICKA3aHHbIM MHEHWEM cnepnyeT YTOUHWTb, YTO 3TO NONOXEHUe OTHOCWUTCA K criopam mexay
rapaHTOM/3MUTEHTOM 1 BeHeduLMapoM - eauHCTBEHHOMY BURY CMOPOB, KOTOPbLIA 3T CTOPOHLI MOrYT NPpeRycMOoTpeTL B CBOeM
cornalueHn 06 YperynmpoBaHMM Criopos. Bbifio Takxe 3asBeHo, UTo 3TO MOMOXeHWe He MONXHO 3aTparveaTts Bompoca 06
UCKMIOUATENBHOCTU I0PUCAVKLMK BbIBpaHHoro cyfa.

106. BbiN0 BLICKA3AHO BO3PAXEHME OTHOCUTErLHO BKMIOUEHUA hOpMansHOro TpeGoBaHuA B COOTBETCTBAM €O cTaTber 7(1)
NPUMEHUTENBHO K COrNALLEHMIO CTOPOH BHe cdhepbl 0BA3aTenbeTBa. Bbino oTMeueHo, uTo 310 TpebosaHe MOXET BCTYrMTb B
KONAN3UIO € TEMW IMCKPELIMOHHBIMA MOAHOMOUMAMA, KOTOPbIMA MONb3YIOTCA CYbU B HEKOTOPLIX MPaBOBbIX cMCTEMaX.

107.  Bpage BLICTYNNEHUA BbIN0 NPeaoXeHO UCKIOUMTL NonoxXeHue 06 orparnyeHni cchepsl NPUMEHEHUA Cnyvanmi, KoraaxoTs
6b! OfiHA 3 CTOPOH MMEET CBOE KOMMEpHecKoe NpeanpuATve B [OroBapHUBAIOLLIEMCA rocyaapcTee. OfHAKo B OTBET Ha 3T0 Bbino

HarloMHeHo, YTO HaHHbIN BOMPOC 3aBUCUT OT TOrO, HACKONbKO rocyapcrsa GYJZWT roToBbl pacxofjosat CBOU cyneﬁHble pecypchl
Ha fgena, B KOTOPbLIX He 3af1eCTBOBaHb!I CTOPOHb!, HE OXBaUEHHbIE NMPOEKTOM KOHBEeHUMN.

CraTba 24 6uc. Opucankuma opyrmx cynoe

108. B KauecTBe BO3MOXHOrO anbTepHAaTVBHOrO BapuaHta TekcTa A/CN.O/WG.I/WP.83 Pabouas rpynna paccmoTpena
cnenyoLyio HOBYIO (hOPMYNMPOBKY cTaTbit 24 buc:

“q. Mioboir cyl, 3a UCKMIOYeHMeM cyna uav Cy[oB, BbibpaHHbIX B COOTBETCTBUM CO cratben 24, oTkasbiBaerca o7
OCYLLIECTBNEHWA I0pUCOMKLINK, KDOME Cryyaes:

a) Korpa BbIBOP CyAa, cHAenaHHbid rapaHTom/amutTenTom U HereduumapoM, He HOCUT UCKAIUUTENLHOrO
Xapakrepa;

b) Korga 3To [AenaeTca AnA uenein BpeMeHHbIX cypebHbix mep.
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[2. B cnyuae, kora nponssofCcTBO MO TEM e OCHOBAHUAM 1 MEXAY TEMU Xe CTOPOHaMU HAWIHAEeTCA B CyQaax pasHbIX
floroBapuBaloLLXCA rocynapcTs, noboi cya, noMuMo cyfa, KOTOPbIN Hauan NPOLLEece NEpPBbiM, CBOUM COBCTBEHHbIM
pelueHnem ocTaHaBnMBaeT NPOM3BOACTEO L0 TeX MNop, NoKa IpUcauKLMA cyaa, KOTOpbIA Havasn Npolece nepebiM,
He ByneT ycraHoBneHa [B COOTBETCTBIM CO cTaTbeit 24 unu 25]. Mocne Toro kak GygeT ycraHosneHa IOPUCAVKLNA
CyAa, KOTOpbiA Hauan NPoLIecc NepsbiM, MoGoN cya, MOMUMO CyAa, KOTOPLI HaYarn NPOLECE NePBLIM, OTKa3LIBAETCA
OT OCYLUECTBfIeHNA 1I0pUCANKLMKM B flonb3y dtoro cygpa.]”.

109. Pabouaa rpynna oTMeTMna, 4TO Mpeanaraemblii HOBbI TEKCT HE COLEPXUT MOMOXEHWA, KOTopoe GbINO BKAIOUEHO B
nognyHKkT (d) mokymeHta A/CN.9/WG.II/WP.83. Bbino ykasaHo, uto B rognyHkTe (d), KOTOpLIA NpeaycMaTpuBaeT uabATUe U3
OroBOPKU 06 MCKMIOUNTENLHOCTI B TOM Cy4ae, Koraa pewieHue BoiGpanHoro cyaa He MOXET BbiTh MPU3HAHO 1 UCTONHEHO, UCHE3HET

HeobxopuMOCTh, ecnn [obaBuTL Npefnaraemylio HoBYIO CTaThio 25 61iC, B KOTOPOW MPeyCMATPUBAGTCA MEXaHU3M MPU3HAHNA 1
UCMOMHEHA.

110. Mo nosogy MCKMOYEHWA FOAMYHKTA (€) MPEXHero TeKCTa, KOTOPbIA MPefycMaTpusBaeT W3LATUE U3 OroBOPKA 06
MCKIIOYMTENbHOCTU B Criyvae, Korpa BbibpaHHbIA Cyf OTKA3LIBAETCA OT OCYLLECTBNSHUA I0PUCOMKLIMA, Bbiflo OTMEYEHO, UTO ecniu
Pafouan rpynna nckaioumT us cTaTbi 24 HOPMY, OrPaHUUMBAIOLLYIO KPYT YUaCTHUKOB CTOPOHAMM U3 [Or0BAPUBAICLLMXCA FOCYAapcTe
{cm. ryHKT 107 Bblle), TO, BUOMMO, MPUOETCA NOSYMATh O BOCCTAHOBNEHUA 3TOMO MONOXEHWA.

111, Bbino NPEeQnoXeHo yTOUHUTL B ryHKTe 1(b), UTO OH OTHOCMTCA KO BPeMEHHbIM CyLebHbIM Mepam B COOTBETCTBUM CO
cTaTbel 21. B oTBET Ha 370 ObINO OTMEUEHO, UTO Takoe orpaHueHue Gbino Gbi HeONPaBLAHHO, MOCKOMLKY 3TO MOMOXeHNe KacaeTca
MPUCBOEHKA IOPUCOAUKLIAM M0 COrnatleHnIo cTopoH. Llanee xe bbino 0TMeUeHo, UTO TaKoe OrpaHMHeHne BCe Xe AOMXHO BbITh KaK-To
OTPaXeHo B CTaTbe 25, KoTopan KacaeTCA ONPemeNneHy A IOPUCANKLIMM B OTCYTCTEIUE BbIBOpa CTOPOH, Y1 B 3TOM CBA3M B NYHKT 2 3TOFO
nonoxeHnsa Bbina BKMIOYEHA CCbiNKa Ha cTaTsuio 21.

112. B oTeeT Ha noCTaBnexHLWA B OTHOWeHM nyHkTa 1(b) BOMpoc 6biNO 3aABMEHO, UTO M3LATME U3 OroBOPKM 06
UCKIMIOUNTENBHOCTUIOPUCAVKLIMK BbIGpaHHOI0 CyAa B OTHOLLIEHAV PaspeLUeHHA [PYrMM CyAam NpUHMATL NOCTAHOBNEHIA O APUHATA
BPEMeHHbIX Mep OTpaxaeT NoAxofl, 3aKperneHHbIn B OPYrMX MHOrOCTOPOHHUX KOHBEHUMAX, BKMiovan MFambyprekie npasuna.

113.  PabouaarpynnaotmeTuna, YTonyHKT 2copepXuTronoxeHue olis pendens oTHOCUTENLHO NPUOCTAHOBASHUS MPOM3BOACTBA
B CyRax B cnydae, Korga uck npeabasneH B cyabl APYrvX [OroBapuBaIOLLMXCA FOCY[apCTB.

114. B pepakuvoHHoM nnaxe 6biN0 NpennoxeHo yKasatk B KOHUE NyHKTa 2 “Cyf, KOTOPbLIA Hauan NpoLecc rnepsoim’.
Crarea 25. Onpegenenxune oprucankumm cyaa
115.  Bblno BbickasaHo 3ameuaHne 0 TOM, UTO HbIHEeLUHAA (hOPMYNMPOBKA He OXBaTLIBAET Cnyuaes, koraa obasaTentcTeo He bbino

BblaHO B OHOM 13 [JOrOBapUBAIOLLIMXCA FOCYAPCTB. BbiNo BLICKA3aHO MHEHVE B MONb3y CoOXpareHns hopMynUpPOBKM, OTChINAIOLLEN
K CYLUECTBYIOLLMM B JOrOBapMBaIOLLMXCA FOCYAaPCTBaX HOpMaM O I0PUCAVKLIMM UK K apBuTpaxy cornacHo cratbe 24.

Hosas ctatha 25 6uc. pusHaHve 1 ucnonHexue

116.  Pabouas rpynna paccmoTpena cneayiolliee NPefnoXeHne no JOornonHUTensHOMY MOMOXEHUIO, KOTOPOE C BhiLLeyKa3aHHbIM
3aroNoBKOM [OMXHO ObiTh BKMIOUEHO Nepen HbiHewwHen cTatbed 25 tuc:

“MpusHanne W ucnonHeHne nOGOro pelleHWA, KOTOPOE BbIHECEHO cymoM, 0BnajalolmM lopucankunen B
COOTBETCTBUM CO cTaTbedl 24 mnu 25, n KoTopoe He nognexut bonee 0BblHLIM BUAAM 06XanoBaHMA, MoXeT ObiTh
BocTpeboBaHo B Mo6OM [OroBapuBaIOLLIEMCA FOCYAAPCTBE, 32 UCKMOUYEHUEM CryJyaes, Korpa:

a) npusHaHne n ncnonHeHne NpoTneopevnno 6bl HY6I'IVNHOMy nopARKY 3TOr0 rocynapcrea;

b) peweHne 6bINo BLIHECEHO 3a04UHO U OTBEeTUNKY He 6bin Hagnexawmm 06pa30M 3a6naroapemeHHo BpyUeH
BOKYMEHT O BO36y>KneHMM nponisoacTsa unu 3KBUBANEHTHbLIN OOKYMEHT, C TeMm YT0Ob! OH MOT NMOLATOTOBUTL CBOIO 3ALLUTY;

c) pelleHe HecoBMeCTUMO C petlieHveM, BbiHEeCEeHHbIM B 3TOM FocynapcTtee MO Criopy Mexgy Temu Xe
CTOpOHaMH; U

d) peLleHie HeCOBMECTUMO C paHee BbIHeCeHHbIM B APYroM rocyfapCTBe peLieHMeM o TeM Xe OCHOBaHNAM
N MeXZy TeMU Xe CTOPOHAaMM, MPY TOM UTO paHee BoIHECEHHOE PelLLieHWe YAOBNETBOPAET YCNOBYAM, HEOBXoaUMbIM ANA ero
NPU3HAHWA 1 UCTIOAHEHUA B rocyaapcTee, rae BocTpebyeTca rnpusHaHve U ucnonHeHue 6onee No3AHero pelleHna”.

117.  3ameuarin No BbILLIEHA3BAHHOMY FPELNOXEHIO BLICKA3AHO He BbIN0, NOMVYIMO YTOUHEHUA TOTO, UTO OHO BYHEeT NPUMEHATLCA
K UCTIONHEHUIO BPEMEHHBIX Mep.

Cratba 25 6uc. CBA3b C ADPYIMMA LIOrOBOPHLIMA 06A3aTeNLCTBAMU

118.  BbiO OTMEUEHO, UTO MOXET BO3HUKHYTh HEOMPeaeneHHOCTL B OTHOLLIEHUA CBA3M HbIHELLHEro NONOXEHUA C aHANOMUYHBIMKA
NONOXEHUAMA MeXOYHapoaHbIX [OrOBOpPEeHHOCTeN, HanpuMep Bploccensckoi koHeeHUMM 1968 roga u NyraHckon KoHBeHLM o
OPUCTNKUMA M MCTIONHEHNM PELUEHWI MO rPaXAaHCKM v TOproBuiM fenam 1988 rofia. Bbino oTMeueHo, UTo 3TOT BOMPOC MOXET ObITh
APAMO OroBOPEeH CTOPOHAMM, KOTOPbLIE XOTAT YCTAHOBUTH MPUOPUTET STUX KOHBEHLIAN, NOCKObKY B NPOTUBHOM cnydae MPOeKT
HaCTOALLEN KOHBEHUMN MOXET pacCcMaTPMBATLCA Kak CnelmantHas KOHBEHLMA TOTO Bifa, K KOTOPOMY 3T KOHBEHUMM OTChINatoT.

i
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119. MMocne 3aeepiueHnAa o63opa MpeAnaraeMoro TeKCTa CTaTed rMaBbli O IOPUCOMKLMM MNO-MPEXHEMY BbICKa3bIBANMCh
NPOTUBOMNONOXHbIE MHEHWA OTHOCUTENbHO TOrO, CBAYET M ee COXPaHWUTL. B 3Toi ceAsn Pabouan rpynna pelumna oTkas3aTtsea oT
COXpaHeHWA 3ToM rnasbl.

PACCMOTPEHUE MPOEKTOB CTATEN, MPELCTABNEHHLIX PEOAKLWOHHOW MPYTIMON

Cratba 7. Boipaua, cdopma n 6e30T13bIBHOCTL 0basaTenbcTea

120. Pabouaa rpynna porosopunach 0 HOBOW ¢OPMYyNUpOBKE NyHKTa 2, koTopaa B Gonslielt mepe cocpegoToueHa Ha
06A3aTenbCTBE, HEXenW HbHeLLHAA TeKCT, U B KOTOPOW peub ugeT o TpebosaHuy rnatexa B pesyrnbTaTte 0TKaza OT TepMuHa
“nevicteue”. Buina NpuHATa M NepepaHa pegakLOHHON Ipyrine hopMynMPOBKa CneayioLLero copepxannsa: "Tpebosarne nnatexa
MOXeT NPedbABIATLCA B COOTBETCTBIM C yChoBuAMKM 06A3aTenbeTea ¢ MOMEHTa ero Buliaum, ecrm Boba3aTenbCcTsee He yKazaHo UHOro
cpoka".

121. Mo nyHxTy 3 Pabouas rpynna [oroBopunach BKAIOUATL CROBA "C MOMEHTA Bbldaun” nocne cnoBa "6e30T3bIBHLIM" NPy TOM

MOHUMAHWUN, YTO HbIHELIHAA ¢>opmynmpoaKa DOMXKHa 03HauaTh, YTO NOCne Bbijaum 06A3aTensCTBO He MOXET BbiTh nyTem usmeHeHunA
npespatieHo B 0T3bIBHOE.

Crartba 8. WameHeHue

122.  Bbino npennoxeHo UckNouTs NoANyHKT 2(b), B pesynbTaTe uero CMbICh NyHKTa cBoAMACA bt K TOMy, UTo nioBoe nameHeHne
6ypeT [encTBUTENbHbIM TONLKO B TOM Cnyuae, ecnu BeHedvumap far Ha Hero cornacve wnv sapaHee ero onobpun. B nogaepxky
3TOrO NMPeAnoXeHNA BbINo OTMEUEHO, UTO HbIHELUHAA hOPMYNMPOBKA MO3BONAET FAPaHTY/SMUTEHTY B OLHOCTOPOHHEM MOPARKE
rpoV3BOANTL U3MEHEHWA B OTHOWEHWUM NPOANEHUA CPOKa AENCTBUA 1 UTO OHA TAKXe YCTaHaBNMBAET NPasuna B OTHOLLIEHAN (OPMb!
U3MEHEeHNA 1 cornacuA, a 3T BONPOCH! CKOpPEe JONXHLI PerynupoBaTbCA NPaKTUKOM. Bbino yKasaHo, UTo Ha NpakTuke rpusHaloTcA
pasnuuHble hopMbl Corfnacua, BKMoYanA cornacue B popmMe KOHKNIOAEHTHbIX AerUcTemiA. B 3Ton cBa3n Pabovas rpynna HacToATerbHO
NpeanoXuna orpaHMunTbCA B MyHKTE 2 3aABNeHMeM O TOM, YTO cornacue Heobxogumo.

123. B 10 Xe Bpema Pabouyana rpynna He noxenana MeHATb CBOE paHee MNPUHATOE pelleHWe O TOM, UTO M3MEHeHuA,
3aKrIoYaIoLLMECA UCKIIOUATENbLHO B NPOANEHUN Cpoka AencTeuA, He TpebyioT nMpAmMoro cornacua GeHeduumapa, a Takxe csoe
pelueHne COXpaHUThL B 3TOM CTaTbe TPpeboBaHnA B OTHOLWEHMW hopMbl (CM. NYHKTL! 20 1 23 Beiwe). BMecTe ¢ Tem Pabouas rpynna
oTgana npegnouTeHne padee NPUHATON hopMynuposke noaryHkTa 2(b), roe roeopunocs 06 M3MeHeHWM, "COCTOALLEM
UCKIIOUATENBHO B MPOANEHUN CPoKa OencTeuns obazatenbeTea”. Buino BuipaxeHo MHeHue, UTo npeanaraemblie cnoea “no BHeLHUM

npu3Hakam" MOryT OXBaTbIBaTh CUTYaLWMM, KOTfla MOXET MOKa3aTbCs, UTO U3MEHeHNe He NPOoANeBaeT CPOK AeNCTBUA, OJHAKO 1O CYTHU
UMEHHO Ha 3TO OHO K ByLeT HarnpaeneHo.

124. OTmeYanoch,YToPacxoXAeHUA B NpaKTUKe pe3epBHbIX aKKpeaUTUBOB Oy Ay T yuTeHbl, MOCKONbKY CTOPOHbLI COFNAacHO NPOeKTy
KOHBEHLIMM MOTYT MO CBOEMY YCMOTpPeHUo uHkopnopupoBaTs YMNO, KoTopble npegycmaTtpusatoT TpebosaHue cornacuA Ans Bcex
U3MEHEeHUN, He ycTaHaenvBana Npu 3ToM ocobbix Tpebosanuh K hopme cornacus.

Cratba 10. Mpexpauiexve npasa TpeboBatb nnatexa

125. Kak v B oTHoweHMn cTaTtei 7(2) (CM. NYHKT 120 Bbille), pemakuMoHHON rpynne Obino NPEepnoXeHO MOMbITaThCA
cchopMynnpoBaTh cTaThio 10, coenas B Hel Bonblle akueHT Ha 06A3aTenseTeo, a He Ha TpebosaHMe nnatexa.

Crartba 16. Paccmorpenne TpeboBaHUA 1 CONPOBOXAAIOLIMX JOKYMEHTOB

126. B oTHoweHWM nyHKTa 2 Paboyas rpynna peuuuna nepeHecTy BTOPYIO CCbiKy “ecny B 06R3aTenbCTBe He OroBOPEHO NHoe"
¢ fnobasneHrem cnos “nnu UM 06Pa30M He COrnacoBaHo” B HaYano BTOPOro MpefNoXeHus, ¢ Tem uTobbl YeTKo NoKasaThb, UTo
TaKune NonoXeHns OTHOCATCA U K cnocobam nepegaun.

Crartba 19. [O6s3aHHOCTL HE NPOM3BOAMTL NAaTex]

127.  BbiNo OTMEUEHO, UTC hOPMYNMPOBKA MYHKTa 1 cTaTby 19 Bbina U3MeHeHa C uenbio 0TPasuTL pelueHue Paboueit rpynnb
usberaTh MCNONb3OBAHMA TepmuHa "HeobocHosaHHoe TpeBoBaHue" (CM. MyHKT 77 Bbiue). B TO xe BpemA NyHKT 1 6bin B3AT B
KBaZpaTHbe CKOBKM, MOCKONLKY OCTANMCL HepeLLeHHbIe BOMPOCH! - KOTOPbIE MPEJCTOUT 06CyAnTL - OTHOCUTENLHO Npeanaraemoro
nopxopa, Npeanonaraloulero BKnoveHe B CTaThio 19 nyHkTa 2 craten 17.

128. B 3ToM oTHOWEeHUn BbiN0 BLICKA3aHO HECKONbKO 3aMeuaHuit Mo NoBOAY HOBOW hOPMYNMPOBKK MyHKTa 1, B 4aCTHOCTU
nocnegHemn pasbl MyHKTa, CMbICM KOTOPOW 3aKMIOYAETCA B TOM, UTO 00A3aHHOCTL He NPOU3BOANTL MNATEX He peannayeTcA B TOM
cnyvae, ecnv NpuHLMNAN/NpYKasogarent 0TKa3biBaeTcA 06ecneunTb 3aLLMTy rapaHTa/3MMTeHTa U NnonyuuTs onpepenexue cyna
unu apbuTpaxa oTHOCUTENLHO HernaTexa. OQHO 3aMedanue CBOAUNOCH K TOMY, UTO TaKoe ronoxeHue Aact rapaHTy/sMUTeHTy
BO3MOXHOCTb MPOM3BOOUTL MnaTeX Aaxe B TeX cnydyasx, Korga TpeboBanve ABHO ABNAETCA HEOBOCHOBaHHbIM, WU MOITOMY
OCyLLeCTBReHNe nnaTexa Hocvno Bsl HepoBPOCOBECTHLIA XapakTep. A 310, Kak 6bino cKasaHo, NPOTUBOPEUNno Bbi 06A3aHHOCTH
rapaHTa/aMWTeHTa [ercTBoBaTL JOBPOCOBECTHO B COOTBETCTBUM CO CTaThe 13 NpoeKTa KoHBeHuMM. bbino oTMeueHo Takxe, |YTo
HEKOTOpbIE CMOBA 3TOrO MOMOXEHUA, HanpuMep "NonyunuTh oripedencHue cyna' He AaloT Y4eTKOro NpepcTasfieHia O TOM, YTo
cobcTBeHHO TpebyeTcAa oT npuHumMnana/npukasopartens. Beino NpepnoxeHo OTpasuTe B 3TOM MOMOXEHWW MPOCTO TO, UTO
npuHUMnan/MpukasopaTens, KOTOpsIA NoBUBaeTCA Hennarexa ssuay nopnora, ByaeT CuMTaThCA COTNAcUBLLMMCA Ha TO, YTODbI
obecrneunTs 3aLLMTY rapanTa/SMUTeHTa OT NOCAELCTBUN HernarTexa.
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129. B oTBeT Ha 370 6biNO 3aABNEHO, YTO LeMb [AaHHOrO NPEANOXKEHNA 3aKMIOYAeTCA B TOM, utobil obecrieunTs nonyyeHue
onpepeneHnA cyaamn uTobl rapaHT/aMUTEHT 6bi 3aLLMLLEeH OT NIoBLIX NOCNeACTBUA HennaTexa Ha TOM 0CHOBAHIWM, UTO TpebosaHne
610 ABHO HEOBOCHOBaHHBIM M UTO OCYLUECTBNEHMe MnaTexa Hocuno 6bi HenoBpPOCOBECTHLI XapakTep. PaGouaa rpynna
COMNACMNAach C TeM, YTO NMPUHUMN [oBPOCOBECTHOCTU ABNAGTCA KMOUEBLIM NOHATUEM NPOEKTa KOHBEHLMW 11 YTO 3TO MOMoXeHue
Heobxoaumo cchopMynupoBaTh 3aHOBO, C TEM UTOBb! YTOUHMTL 0BA3AHHOCTL rapPaHTa/3MUTEHTa He MPOU3BOLMTL HUKAKMX NAATEXEeN,
KOTOpble No CyT Hocunm bl HeROGPOCOBECTHDLIN XapakTep. Bbino oTMEeUeHO, YTO 3TO NOMNoXeHWe He faeT Takxke 0TBeTa Ha ciyyau,
Korga npuHumnan/npukasofatens TpebyeT He OCYWeCTBNATL MnareX Ha OCHOBaHUM TOFO, uTO TpebosaHue ABRAETCA
HeobocHoBaHHbIM. OTMEUanoCh, UTO Takoe TpeGoBaHMe ABNASTCA TUIUHBIM AMEMEHTOM B BOMLLUMHCTBE Cry4aes Ha NPaKTUKe U B
3TON CBA3M XenaTensbHo Gbio Gbli YETKO MokasaTb, YTO B 3TWX CAyYaRAX TMPUHLMNan/MpukasogaTens He HeceT 0GA3aHHOCTY
obecneumsaTts 3awmTy Bereduumapa.

130. Mocne obeyxnerma Pabovan rpynna nonpockna PepakUmoHHYiO TPYrAY MoaroToBUTh hopMyNMpOBKY, COXpPaHAIOLLYIO
06A3aHHOCTL rapaHTa/aMUTEHTa He OCYLLLECTBATS NNaTex B Cy4Yasx ABHO HeoBOCHOBaHHOrO TpeGoBaHMA, KOFfla OCYLLIECTBNeHNE
nnarexa B 370N CBA3M HOCUNO Bbi HeJ0BPOCOBECTHbI XapaKTep, HaAeNMB NPU ITOM FapaHTa/aMUTEHTa NPABOM MOMYUMTh 3aLLUTY
OT nbkIX NOCNEACTEBAN HENNATeXa UM NMPOCUTL NPUHLMMANA/NPUKa3o[aTens NPUHATL Mepbl ANA NonyYeHma cyaebHoro unu
apbutpaxHoro onpedeneHnA O TOM, YTO HeMmaTeX ABAAETCA NPaBOMEPHBLIM.

. BYOYLLAA PABOTA

131.  Pabouar rpynna npuHana K ceeieHUIo HamepeHne Komucenm yaenuTs Ha ceoei GeagLaTh BockMoii cecoum (BeHa, 2-26 mas
1995 ropa) nepsble ABe Helem PacCMOTPEHUIO FPOEeKTa KOHBEHLMW, a OCTaBLUYIOCA YacTh CeCCMU - PACCMOTPEHUMIO APYIvX
NpaBOBbIX TEKCTOR, BKAIOUEHHbIX B €€ NOBECTKY [1HA, B TOM YiCne npoekTa Tunosoro 3akoHa KOHCUTPANM 06 2nekTpoHHoM 06MeHe
BaHHLIMY, NPOeKTa NPaKTUYECKMX 3anncoK No BOMPOCY O NOAroToBke apbuTpaxHoro pasbupatenbcTBa, a TakxKe ApYriX BOnpocos.

Mpunoxetve |
CTATBU MNMPOEKTA KOHBEHLIMA O HE3ABUCUMbIX FAPAHTUAX U PE3EPBHbIX

AKKPEOUTUBAX, NEPECMOTPEHHBIE HA OBAOLATL BTOPOW
" OBAOUATL TPETLEM CECCUAX

FNABA |, COEPA MPUMEHEHWUA
Cratba 1. Cdrepa npumeHeHva
1. Hactoauwian KoHeeHUMA NPUMEHASTCR K MeXOyHapoaHoMy oba3aTenscTey, O KOTOPOM rOBOPUTCA B CTaTbe 2:

a)  eciM KoMMepYeckKoe NPeAnpUATUE rapaHTa/3MATEHTA, B KOTOPOM BbILAHO 0BA3ATENbCTBO, HAXOMUTCA 8 [OroBApMBAIOLLEMCA
rocyfapeTse, vnu

b)  ecrm HopMbl MEXAYHaPOMHOro YaCTHOrO fpaBa OTCLINAIOT K Npasy AOroBapUBAIOLEroCA roCy[apcTsa,
ecnn TonbKo 0BA3ATENsCTBO He WCKMIoUYaeT npumeHeHne KoHeeHumn.

2. HacroAwas KOHBEHUMA NPYMEHAETCA TaKXe K MEXAYHAPOAHOMY aKKpPeaMTUBY, HE ABNAIOLLIEMYCA pe3epBHbIM aKKpemMTMEoM, ecit
B HEeM MPAMO YKAa3aHo, YTo OH noanafaeT rof AencTere HacToALLen KOoHBeHLN.

3. [lonoxeHnAa crateit 21 1 22 NPUMEHAIOTCA K MeXByHapodHbiM 06a3aTenscTBaM, onpefiencHHLIM B CTaTbe 2, He3aBUCHMO OT TOro,
NPUMEHACTCA M KOHBEHUMA B KAKOM-MBE0 KOHKPETHOM Clyyae 8 COOTBETCTBMM C MYHKTOM 1 HACTOALLEN CTaTbi.

Cratba 2. O6n3aTensCTBO

1. Ona uenein HacToAweln KoHeeruun 0BA3aTenbCTBO O3HAYaeT HesaBucuMoe 06A3aTenbCTeO, MOL KOTOPbIM OBBIMHO MOHWUMaeTcA
HE3aBUCYMAA rapaHTMA WM Pe3epBHbIn  aKKpeOmMTMB W KOTOpoe BolgaeTcA 6aHKOM WM OpyMM  yupexgeHVuem WM AMLOoM
("rapaHToM/aMMTEeHTOM"), ynnammTh GeHedwiuvapy onpepeneHHylo WM onpegenvMyio CymMmy Ro rnpocTomy TpeboBakuio wm no
NpefCTaBneHuIo [PpYTX JOKYMEHTOB B COOTBETCTBIAM C MIOBbLIMV [OKYMEHTapHbIMW yCROBUAMA 06A3aTenbCTBa, YKa3bIBAIOLLIMX M3 KOTOPLIX
cnegyeT, UTo NOATEX NPUUUTAETCA NO NPUUMHE HENCNONHEHNA KaKoro-mbo obaAsaTensCcTBa MK HACTYNNEHUA MHOTO 0BCTOATENLCTBA, UMM
B yNnaTy 3a 3aemMHble VNN aBaHCMPOBAHHBIE [AEHEeXHble CPeacTBa, UMM Kak nnarex B noraweHne mo6oit CpouHOW 3aJ0MKEeHHOCTU
npyHUMNana/npukasogarena wunm uHoro nuua.

2, 06a3aTenbCTBO MOXET ObiTh BbiQaHo:

a) no npockHe KMy UHCTPYKUMK KnnenTa (“npuHumnana/npykasogarena') rapaHTa/aMiTenTa,;

‘B Uensx npencTasneHns KOMACCUMM HyMEpauma CTaTell B HACTOALLEM TeKCTe Gbina USMEHEHA C YUETOM MCKMIOYEeHU 13 TeKeTa v
AobasneHnit K Hemy, BHeceHHbIx Pabouel rpynnoi Ha pasnnuHbix cTagmax ee pabotel. Flocne npoekTos cratel skioueHa tabmiua,
YKasblpalolasa Ha COOTBETCTBUE HbIHELHER U NpeabiayLlen Hymepaumum ctaTei.
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b)  no uHeTpykumM ppyroro Gakka, yupexaeHna unv auua ("MHCTPYKTVUPYIoLe# CTOPOHBI"), AeiCTBYIOLLEro no npockbe KnueHTa
("npuHumnana/npukasonarena”) 3roi UHCTPYKTUPYIOLLIEN CTOPOHLI; Wik

c) 110 NOPYYEHWIO CaMoro rapaHTa/amiTenTa.
3. B obazartenscTee MOXET npedycmaTpueaThCA nnatex B nioboi dopMe, BKMIOHAA:
a) nnatex B ykazaHHoW BanioTe UM pacuyeTHON eguhvue;
b) aKuenT NepesonHoro Bekcena (TparTsl);
c) nnarex Ha OTCPOUEHHON OCHOBE;
d) nepepavy OroBOPeHHOR epyHULILI CTOMMOCTU.

4. B o6a3aTenscTee MOXeT Oropapusatseca, UTo GeHecdrlMapom ABNAETCA caM rapaHT/aMITeHT, Korga oH AeiCTBYeT B MHTEpecax WHOro
mua.

Cratba 3. He3aBucuMocTb 0bA3aTenbeTsa

Hna uenen HacToren KOHBEHUMM 0BA3aTENbCTBO ABMACTCA HE3ABMCUMBIM B Cy4anX, Korga 06A3aTenbeTeo rapaHTa/smireHTa nepeg
GeHeduLmapom He 0OyCNOBMMBAETCA HANMUMEM UMW BENCTBUTENLHOCTHIO OCHOBHOM CAENKM 1N KaKuM-nibo nHbIM 06A3aTENLCTBOM (BKNIOUAA
pe3epBHble aKKpPeOMTUBbI UMV HE3ABUCYIMBbIE FapaHTUW, B TOM WCHe NOATBEPXKAEHNA UMW BCTPEUHbIE rapaHTVM), N KakuM-imbo ycnosmem,
He yKa3saHHbIM B 06A3aTenbcTee, M Kakum-niGo ByayLumm HeonpedeneHHbiM DeincTBUeM 1 cobbiTveM, 3a UCKMIoUeHeM NPencTaBneHna
AOKYMEHTOB UM MHOTO NMOROBHOro AENCTBUA 1Ny COBLITUA B paMKax Cdepbl QeATeNbHOCTH FapaHTa/aMUTeHTa.

Crarbs 4. Me)KngaQOgHbM Xxapakrep obAszarenLcTea

1. OBA3aTenbcTBO ABAAETCA MEXOyHapoOHLIM, eCry yKasaHHble B OBA3aTenbcTee KOMMepueckue npednpuatMa nioBbix OByx M3
cnealylowWmX il HaXoOOATCS B PasfiuHbIX FOCY[APCTBAX: rapaHT/aMuTeHT, HGeHeduimap, NpUHUMNAN/NprMkasofartens, HCTPYKTUPYIoLan
CTOPOHA, NOATEEPXOAIOWAan CTopoHa.

2. [OnAa uenei npeabiayLLero nyHKra:

a) ecnv BobAzatenscTae yKka3aHo 6onee ogHoro KOMMepuecKoro npeanprATMA JadHoro mua, CoOoTBeTCTBYIOLLINM KOMMepUeCKM
npeanpuATUeM ABNACTCA TO, KOTOpOoe uMmeert Haubonee TECHYIO CBA3b C obAa3aTenbcTBoM;

b) ecnm B obAsaTensCTee He yKasaHo KoMMepuecKoe npennpuatne SaHHoro niug, RO yKasaHo ero NOCToAHHOE MeCcToXUTeNbLCTEOo,
3TO MECTOXUTENLbCTBO CYMTAETCA NOCTATOUHbIM ANA onpefeneHnA MexayHaponHOro xapakrepa obazarenbcrea.

IMABA Il. TONKOBAHWE

Crarba 5. [MpuHLMNbLI TONKOBAHWA

Mp1 TONKOBaHMM HACTOALLEN KOHBEHLIMA LOMXEH YUMTHIBATLCA €8 MEeXOyHapoaHbih XapakTep WM HeoBxoouMocTh obecneueHus
epuHoobpasva B ee NpUMeHeH u cobniofeHna [oBpPOCOBECTHOCTY B MEXAYHAPOOHOW NPaKTUKe HEe3aB CMBIX TapaHTUin 1 PE3epBHbIX
aKKpPeauTVIBOB.

Cratea 6. Onpepnenenva

[na yenen HacToAwen KOHBEHLMM U eCrn MHOE He YKa3aHO B NONOXeHAX HacToALen KoHBeHLMM unv He TpebyeTca B COOTBETCTBUN
C KOHTEKCTOM:

a) "06A3aTenbCTBO" BKAIOUAET "KOHTPrapaHTvIo” v “nogreepxaeHve obasaTenscTea”;
b) "rapaHT/amiTeHT" BKNIOYaeT "KOHTprapaHTa" u "NoaTBepXaaloLLyio CTOPOHY";

C)  “KOHTprapaHma" osHauaeT 0bA3aTenbCTBO, BbiABAEMOE rapaHTy/3MATEHTY Apyroro o6A3aTenbcTBa ero MHCTPYKTUPYIOLen
CTOPOHOM M NPEZYCMATPUBAIOLLIEE TINATEX NO MPOCTOMY TPEHOBAHMIO UMK N0 NPEACTABNEHWMO APYIVX AOKYMEHTOB B COOTBETCTBAM C MOObIMA
NOKYMEHTAPHBIMA YCIOBUAMM OBA3ATENbCTBA, YKA3LIBAIOLLIMX MMMIN3 KOTOPLIX CGLYET, YTO MAaTex o TakoMy Apyromy obAsatenscTay Obin
BocTpeGoBaH OT LA, BBIJABLIEro 3To Apyroe obA3aTenbCTBO, WM OCYLLIECTBACH UM;

d) "KOHTprapaHT" o3Hauaer nuuo, Bbiaatoliee KOHTprapaHtmio;

e)  ‘rioarsepxaeHne" obAsaTen-cTBa o3HauaeT o6A3aTeNbCTRO, BbIAHHOE B AONONHEHWe K 0BA3ATENbCTBY rapaHTa/aMMTeHTa no
NOpYYeHMIo FrapaHTa/amMiTeHTa 1 NpefocTasnaAoLee beHeduumnapy npaso Ha ceoeMy BbiIGopy BocTpeboBaTh Nnatex y NoaTeepXaatoLen
CTOPOHbI BMECTO FapaHTa/3MATEHTa MO MPOCTOMyY TPeBOBaHWIO WM MO NPEACTABNEHMIO OPYrvX NOKYMEHTOB B COOTBETCTEUM C MOBbLIMM
JIOKYMEHTapHbIMA  YCrIOBMAMA 1OATBEPXAEHHOro obAsartenscTea 6e3 yiiepbGa anA npasa GeHedwumapa BocTpebosath nnatex y
rapaHTa/aMATeHTa;

f) "MOATBEPXAAIOWIANA CTOPOHA" 03HadaeT MMuo, BbidaioLliee noareepxneHie obazaTenscTsa;

9) "OOKYyMeHT" o3HauaeT noboe coobuleHne, chenaHHoe B dopme, NossonAlend obecneunTb MOMHYIO pPermcTpaLvio
CoLlepXalleica B Hem uHdopMaLmm.
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IMABA il $OPMA ¥ COLIEPXAHUVE OBABATENBCTBA

Cratba 7. Buigaua, dopma n 6e30T3bIBHOCTL 06A3aTEeNLCTBA

1. Buipaua ofAzaTenscTsa MPOUCXOAMT & TOT MOMEHMT U B TOM MecTe, KOraa v rae obAsaTenbctBO TOKMAAET Ceepy KOHTponA
COOTBETCTBYIOLLErO rapaHTa/aMITeHTa.

2. 0O6azarenbcTBo MOXET GbITb BbigaHo B noboit dhopme, KoTopas No3sonAeT ofecneunTs MOMHYIO PerCTPaLMIo TeKcTa 06A3aTenscTsa
M NPON3BECTU YAOCTOBEPEHIE NMOQMHHOCTVIEro UCTOMHUKA NPV NOMOLLM 06LLenp3HaHHbIX CPeaACTB U NpoLedypbl, COrfacoBarHoON MexXay
rapaHTOM/3MUTEHTOM ¥ GeHedrLapoM.

3. TpeGOBaHme Anarexa MOXeET MpPeObABATLCA B COOTBETCTBUMM C YCMNOBUAMM obA3aTenscTBa C MOMEHTa ero Bblgaun, ecn B
obAszartenscTee He yKasaHo “HOro cpoka.

4. O6A3aTenLCTBO ABNASTCA BE30T3bIBHLIM C MOMEHTA BbifiauM, ECM B HEM HEe YKA3aHO, UTO OHO ABNAETCA OT3bIBHLIM.
CraTtba 8. U3ameueHne

1. 06a3aTensCcTBO MOXET BbITb N3MEHEHO TOMLKO B chopMe, yKasaHHOW B caMoM obA3aTenbcTee, WM, B OTCYTCTBYE TaKoro yKasaHus,
B hopMe, YKa3aHHON B nNyHKTe 1 cTaThy 7.

2. Ecmm nHoe He oroBopeHo B 06A3aTenbcTBe MMM UHLIM OBPa3oM He COrnacoBaHO MEXDY rapaHToM/amMUTeHTOM U GeHeduumapom,
06A3aTenbCTBO CUATABTCA U3MEHEHHBIM C MOMEHTA BbIAAUW U3MEHEHUA, eCr:

a)  GeHeduumap 3apaHee [an Ha HEro paspelueHme; um
b)  ecnu M3MeHeHNe COCTOMT UCKMIOUMTENBHO B NPOANEHN CPoKa AeincTens obAsaTenscisa;

ecnu u3MeHeHve He OXBaTLIBRETCA MopnyHKTamn (a) u (b) HACTOAWEro NMyHKTa, OBA3ATENLCTBO CYMTAETCA M3MEHEHHBIM, TOMbKO Korpa
rapaHT/aMMTeHT NoNyunT yBeoMneHve o cornacvv GeHedrumapa Ha uameHeHre B popme, YKasaHHon B nyrkTe 1 crartsu 7.

3. W3MeHenve obn3aTensCTBa He 3aTparveaeT npas 1 0BA3RHHOCTEN NMpUHUMNana/NpUKasobaTena (MM MHCTPYKTVPYIOLIEA CTOPOHbI)
UM NOATBEPXAA0LLEN CTOPOHLI 0BA3ATENLCTBA, ECAM TOMBKO TaKoe ML He AAeT COMNacuA Ha 3TO MaMeHeHWe.

Crartba 9. Mepenaua npasa Gernedimumnapa Tpebosatb nnarexa

1. TNpaso 6eHeduumapa TpebGosaTts Nnatexa No 06A3aTENLCTBY MOXET GbiTh NepedaHo TONbKO B TOM Cyyae, a Takxe B Tom obbeme
v TakuM obpasom, KOrAa M Kak 370 paspelleHo B obA3aTensCTee.

2. Ecnm obA3aTenbcTeo onpegeneHo B KauecTe Pa3pelleHHoro K Repefiaye WM NPAMO He ykasbieaetcs, TpeGyertca nn cornacue
rapaHTa/aMATEHTa UMY MHOTO YTIONHOMOYEHHOTO M1UA Ha hakTUMECKYIO Nepefayy, H1 rapaHT/aMUTEHT, Hu nioboe apyroe ynonHOMOoUeHHoe
MU0 He 0BA3aHLI OCYLLIECTBAATL Nepegdady, MHaue Kak B ToM obbeme 1 Takum obpa3oM, Ha KOTOpsie OHW MPAMO [anv CBoe cornacyie.

Cratba 10. YcTynka noctynneHuin

1. Ecrn viHoe He oroBopeHo B 0DA3aTEnbCTBE MMM MHbIM 0BPa3oM He cornacoBaHo Mexgy rapaHTowamiTeHToMm u HeHedmumapoM,
BeHedumap MOXET YCTYNUTL BPYroMy miily fiobble MoCTYMNEHUA, Ha KOTOPbIE OH MOXET UMETb WM MOXET MOMyuMTb NPaBo COrMacHo
obAasaTtenscTsy.

2. EcnvrapaHT/3MUTeHT unv gpyroe nvuo, 06a3aHHoe NPOY3BECTV NfaTEX, NofyyaeT yeepomnenme GeHedrumapa B hopme, YKazaHHoR
8 NyHKTE 1 cTaTbit 7, O COBEPLUEHMM UM BE30T3bIBHOIN YCTYMKM NNaTex LieccuoHapuio ocsoboxaaeT JonxHuka B obveme ero nnarexa ot
OTBETCTBEHHOCTV MO AaHHOMY 0BA3aTensLCTBY.

Crarba 11. [pexpawlervie npasa Tpebosats nnarexa

1) Mpaeo 6ernedmumapa TpeboBaTt Nnarexa No obA3aTenLCTBY NpekpalaeTca, Koraa:

a) rapaHT/aMMTEHT nonyuin 3asAsneqne GerHeduumapa 06 0cBOGOXOEHUM OT OTBETCTBEHHOCTV B (hOPME, YKa3aHHON B NyHKTe 1
cTarbn 7;

b) GerHeduumap MrapaHT/3MATEHT BbIpa3um cornacie Hanpexpallenne obasarenscrea B popMe, yKasaHHOW BAYHKTe 1 cTarteu 7,

¢) cymma obrasarenbcTea GbinNa ynnadeHa, 3a UCKIIUeHEM Cryuaes, Koraa 06A3arTensCTeo NpeycMaTpeaeT asToMarmyeckoe
BO30BHOBMEHME MM ABTOMATUUECKOE YBENWUEeHMe 3TOM CyMMbl MMM WHbIM oBpaszoM npegycMaTpvBaeT nNPOROMKeHe [eNCTBUA
obaszaTenscTea;

d) CpoK DEencTeuA 0b6A3aTensCTea UCTEKAET B COOTBETCTBUM C MONOXEHNAMN CTaTbh 12.

2. B obA3arensCtBe MOXET BbiTb YKA3aHO WU rapaHT/aMuTeHT 1 BeHeduumap MOTyT MHbIM 00pa3oM [OrosopuTLCA O TOM, UTO
BO3BPALLIEHME NOKYMEHTR, COAepXaLLero obA3aTenscTBo, rapaHTy/aMUTEHTY UM cobniodeHre Npoueaypbl, thyHKUMOHANbHO SKBUBANEHTHON
BO3BPALLIEHMIO [OKyMeHTa B cniyyae, korpa o6A3atenbCTBo BbigaHo B HeGymaxHoW dopme, HeobxomyiMo AnA npekpatlleHns npasa
TpefioBaHWA nnaTtexa camo no cebe UM B COYETaHMM C OOHIM U3 COBLITUIA, YKasaHHbIX B nognyHkTax (a) v (b) nyHkTa 1 HacToALen CTaTbit,
OﬂHaKO yoepxadue moboro Takoro ROKYMeHTa 6eHe¢mumap0M nocne’ npekpaieHna npasa TpeﬁoaaHmn finarexa B COOTBETCTBUU C

;
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noanyHkTamu (¢) um (d) nyHKTa 1 HaCTOALWeA CTaTbu HA B KOBM cfyyae He coxpaHAeT 3a GeHeduuuapoM Kakux-nnbo npas no
obAzaTenscTey.

Crarba_12. UcreueHne cpoka geﬁcmmn

Cpok peiicTava obr3arenscTsa UCTEKaeT:

a) MO HaCTYNNeHMW JaThi UCTEUYEHWA Cpoka OEWCTBIA, KOTOpPaA MOXET FpeacTasrnATe coBoil OFOBOPEHHYIO KanerH{apHyo
Aary vinm nocnefHU feHL hiKCMPOBAHHOTO CPOKa, YKa3aHHOro B 0BA3aTeNbCTBE, NpY YCHOBMM, UTO, €CAK [aTa UCTEUeHNA CPoKa
DencTBnA ABAAETCA HepabouuM OHeM B MecTe HaxOXAEHWA KOMMEPUECKOro MPeanpUATVA rapaHTa/3MITeHTa, B KOTOPOM BblOaHo
obasarensCcTBO, UM UHOTO AMLIA UM B UHOM MeCTe, yKasaHHOM B 0BA3aTensCTEe ANA Lienei npercTasneHua TpeboraHuA nnaTexa,
CPOK DEeVNCTBNA NCTEKAET B MepBbiid Creayiowmin pabounii aeHs;

b) €CMM UCTEUEeHWe CpOoKa NEeNCTBUA 3aBMCUT COMMAcHO O06A3aTenbCTBy OT COBEPLUSHUA Kakoro-nubo [encTeva umn
HacTynneHnA cobbitna, He BXOOALLETo B Cepy AeATeNbHOCTU FrapaHTa/3MATEHTE, - KOTfa FapaHT/aMITeHT nonyuaeT NoaTeepxacH1e
O TOM, 4YTO OeNcTBMe unu cobbiTMe VIMENO MeCTO Ha OCHOBaHWW MPefcTaBneHWUA [OKYMEHTa, YKA3aHHOro [fA 3TON uem B
obasatenuctse, UMW, ecin Takol AOKYMEHT He YKa3aH, Ha OCHOBaHWUM YOoCcToBEpeHUs HeHedrumapom Toro, UTo Takoe OeicTene
cobblTvie MMeno MecTo;

C) ecnu B 06A3aTenbCTBE He yKasaHa fgara ncreveHua cpoka NENCTBAA Uan ecnu cosepuieHne yKasaHHoro DeNCTBMA nnm
HacTynfieHne cobbitna, oT KOTOPbLIX 3aBUCUT UCTeyeHne cpoka BencTeuA, elle He YCTaHOBMNEeHo nyteM fnpeacrasneqna TpeﬁyeMoro
NOKYMeHTa, - NO MPOLIeCTBUN LLIECTU NeT ¢ AaThl Bbigaum obA3aTenscTea.

IMABA IV. MPABA, OBA3AHHOCTU 1 BO3PAXERUA

Crarba 13._Onpenenenvie npas v obagaxHocTed

1. C yueTtom nonoxenunin HacToALLe KoHeeHLMM Npaea 1 06A3aHHOCTY rapaHTa/amiTeHTa 1 GeHeduupapa onpenensioTca yenosmamm,
yCTaHoBMNEHHbIMA B 06A3aTenbCTBE, BKNIOUAA KOHKPETHO YMOMAHYTbIe 8 HeM Npasvna, oblume yCnoeMA unn obbiuan.

2. [Mpy TONKoBaHWM yCnoBWiA 06A3aTENLCTBA Y YPEryIMpOBaHUA BOMPOCOB, HE OXBaUEHHbIX YCHOBUAMA 0BA3aTeNbCTEa M NONOXEHVAMA
HacToAWen KoHBEHUMM, yUUTLIBAIOTCA 0BLLENpU3HaHHbIE MEXAYHAPOAHbIE MpaBvna u obbluan NPaKkTKA HE3ABUCUMBIX FapaHTUI M pe3epsHbIX
AKKPegUTUBOB.

Crartba 14. CTaHgapT nosefgeHna U OTBETCTBEHHOCTL FaQaHTa/3MMTeHTa

1. [pu ucnonHeHUy cBOMX 06A3AHHOCTEN NO 0BA3ATENbCTBY U HACTOALLIER KOHBEHLMM rapaHT/aMiTeHT aeicTeyeT foBpocoBecTHO u
NPOABNAGT PA3YMHYIO OCMOTPUTENbHOCTb, AOMKHLIM 0GPa3oM yunThiBaR O6LENpU3HaHHbIe CTAHAAPTH! MEXIAYHApPOMHOW MpaKTNKV
He3aBNCUMBIX FapaHTUi UMM Pe3epBHLIX aKKPeOUTUBOB.

2. FapaHT/oMTeHT He moxeT BbiTb 0CBOGOXAEH OT OTBETCTBEHHOCTU 33 HeoBPOCOBECTHbIE AEHCTBUA UMW 38 rPYBYID HEBPEeXHOCTD.

Crarba 18. Tpebosanune

Mioboe Tpebosatue NnaTexa No 0BA3ATENLCTBY MPEALABNAETCA B hOpPME, YKa3aHHON B NyHKTe 1 CTartbu 7, 1 B COOTBETCTEMM C
ycnoemamn obasarencctsa. B vacTHoCTW, no6oe YAOCTOBEPEHUE MMM MHOM [OKYMEHT, Tpebyembiii No obasaTenscTsy, MpedCcTasnAeTcs
rapaHTy/3MMTEHTY B TEUeHIe CPOKa, B KOTOPLIA MOXET BbiTh NpesbABNEHo TpebosaHue nnatexa, B MecTe Bbidaqun 06A3aTenscTea, Mockonbky
B 0DA3ATENLCTBE HE OrOBOPEHO MHOE MMUO MMM MHOE MecTo. ECh He TPebyeTCA HMKaKOro YAOCTOBEPEHVA MM WHOrO GOKYMEHTa, TO
CUMTEETCA, UTo Npu TpeboBaHUM NnaTexa BeHecbunap KoCBEHHO YAOCTOBEPALT, UTO ero TpeboBaHne He ABNAETCA HeloBPOCOBECTHLIM UM
VHBIM 0BPA30M HEOBOCHOBAHHBIM.

Cratba 16. Paccmotpenve tpebosanna v CONPOBOXAAOWMX NOKYMEHTOB

1. TapaHT/aMuTeHT paccmatpueaet Tpeboeahve ¥ mobble ApyrMe CONPOBOXAZAIOWME OOKYMEHTH! B COOTBETCTBMM CO CTaHOapToM
MOBeieHusA, yKasaHHbIM B NyHKTe 1 cTaTb 14. Flpy onpegenestn Toro, COOTBETCTBYIOT A1 3T AOKYMEHTbI M0 BHELLIHM NPU3HAaKaM YCMOBUAM
o6A3arerbCTBa 1 COrNacyioTCA i1 OHWU APYT C OPYIroM, FapaHT/3MATEHT JOMKHLIM 0BPa3OM YUMTHIBAET MEXAYHAPOAHLIA CTaHAAPT NPaKT KV
HE3aBUCUMBIX TAPaHTU 1 Pe3epBHBIX aKKPeaMTUBOB.

2. Ecrm vHoe He oroBopeHo B 0BA3@TENLCTBE UMM WHBIM 0BpPa3oM He COrnacoBaHo MeXMy rapaHToM/aMUTeHToM 1 GeHedmurapoM,
rapanTy/OMATEHTY NpefoCTaBAAeTCA pasyMHbIA CPOK, ofHako He Gonee cemu pabounx OHeR, OnA paccMoTpeHna TpebosaHWA 1 MoGbIX
FPYIVX CONPOBOXARIOLWYIXCA BOKYMEHTOB 1 MPUHATVA PELLIEHVA O NNaTexe, 1, ECiM NPUHAMAETCA peLleH e He NpoVU3BoauTL nnartex, LA
HanpaeneHnA ysegomnerva o6 atom HeHeduupapy. Ecnn uHoe He oroBopeHo B 06A3aTenbCTBE UM 1HBIM 0BPasoM He CornacoBaHo MeXay
TapaHToMaMUTeHTOM U GeHedurumapoM, Takoe yBeIOMAeHVE HarpasnAeTCR € MOMOLBIO INEKTPOHHLIX CPEACTB CBA3NM WM, eci 3To
HEBO3MOXHO, APYIVX ONepaTUBHbIX CPeACTB, U B HEM YKa3blBAETCA OCHOBaHWE ONA PelLeHNA He NPOU3BOOWUTL nnaTex.

Crartba 17. MNnatex no TpebosaHnio

1. C yuerom cTaTbn 19 rapaHT/aMATeHT NPOU3BOAMT Mnatex Mo TpeGoBaHWo, MpPencTasneHHoMy B COOTBETCTBAM € MOMOXEeHUAMM
cTatbi 14. [Nocne onpeneneHUA CooTBETCTEMA TPeboBaHWA NATEXa YCnoBvAM obAzaTensCTBa NNATeX MPOM3BOQUTCA He3aMeOrMTenbHo,
ecnv TonbKo B 0bA3aTenbCTBe He OroBOPEHa OTCPOYKa Nnarexa, U B 3TOM Cnyuae nnarex NpPov3BOaUTCA B OFOBOPEHHLIN CPOK.

2. [Mo6oi nnatex no TpeGoBaHnin, He COOTBETCTBYIOWMIA NONOXEHNAM CTaThk 14, He 3aTparuBaeT npas NpuHUMNana/Mpukasogarena.
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Crarba 18. 3auer

Ecnut uHoe He oroopero B o6A3aTensCcTse WM uHLIM 0GPa3OM He CONACOBAHO MEXAY FapaHTOM/SMUTEHTOM M GeHeduLapom,
rapaHT/SMATEHT MOXET MPOM3BECTM MNATeX o 06A3aTensCTBY MyTeM MCNONb30BAHWA NPasa 3a4eTa TPeBOBAHUIA, 33 MCKMIOUEHMEM NIOBOro
TpebosaHWA, YCTYNNEHHOro eMy NpuHLMNanownpukasopatenem.

Cratba 19. [O6A3aHHOCTb HE NPOU3BOAWTL NMaTex]
[1) &) Ecnmn, no MHEHWIO rapaHTa/aMUTeHTa, COBEPLUEHHO OUYEBUOHO, YTO:
i) Kakol-nMbo DOKYMEHT He ABMASTCA NOLMHHLIM v 6uin nopaenaH:;
ii) nnarex He NPUUMTAETCA HA OCHOBAHWY, YKa3aHHOM B TpeboBaHUM W BCNOMOTaTefbHbIX AOKYMEHTaX; UM
iii) C yyeTom BMAa U uenn obAsaTtenscTea AnA TpeGOoBaHA He UMEETCA JOCTATOUHbIX OCHOBAHWIA,
¥ 1O 3TOA MPU4MHE OCYLLIECTBNEHME NNaTexa Hocuno 6bi HEROBPOCOBECTHBIN XapaKkTep, ANaTex GeHedmmapy He NPOU3BOLUTCA.

b) B Takom cnyuae, [ecru npuHUMnan/nprkasodareni [OBOGMT A0 CBEOEHWA rapaHTa/SMATEHTA haKT HANMUMA OZHOTO 13

JNeMeHTOB, YKasaHHbIX B MOANYHKTe (a),] NpuHLMNan/npukasodatent [,ecnn TONLKO UHOE He MPedyCMOTPEHO OBA3aTENbCTBOM MMM He
COrNacoBaHo MHbIM 0BPa3oM rapaHTOM/AMUTEHTOM 1 BeHeduLmapom]:

i) obecneunBaeT 3aWmTy rapaqTa/3miTeRTa OT MIOGLIX MPETeH3NA UMM OTBETCTBEHHOCTM, BO3HUKAIOWMX B pesynbTare i
Herinarexa, u :

if) no npocbbe rapaHTa/amiTeHTa fonyyaeT onpegeneHie cyna nm apbuTpaxa O TOM, UTO HEOCYLLIeCTBNeHWe nnarexa
ABNAGTCA MPaBOMEPHbIM.]

2. Ana uenen nyHkTa 1(a)(iii) HacToALLeR CTaThK TpeGoBaHNE HE UMEET [OCTATOUHBIX OCHOBAHUIA B CNEYIOLLMX Cy4asX:

a)  oBCTOATENBLCTBO UMM PUCK, Ha CriyJald KOTOpbIX 0BA3aTenbcTBO HOMKHO Bbino obecreunTs GeHeduunapa, 6ecCropHO He
BOZHUKAM;

b)  ocHosHoe oBasaTenbcTeEO MpUHLIMNANa/MpyKasofaTens o6bABNEHO HeOEHCTBUTENbHLIM CYA0M UM apbuTpaxeM, eCrmt TOMbKo
8 obAzaTensCTBe He YKa3aHo, UTo Takoe OBCTOATENLCTBO OXBATLIBAETCA PUCKOM, Ha Criyuail KOTOPOro BLIIAHO 0GA3ATENbETEO;

c) ocHoBHOe 06a3aTenbCTBo, HeccnopHo, BbINO UCMONHEHO YROBRETBOPUTENLHLIM ANA BeHeduLMapa o6pasom;

d)  MCROMHEeHIO OCHOBHOrO OBA3aTENbCTBA ABHO BOCMPENATCTBOBANO YMLILLUMEHHOE HenpasoMepHoe nosefienne GeHeduumapa.

ITIABA V. BPEMEHHbIE CY[IEBHbIE MEPbI

Cratba 20. BpemeHHble cynebHble Mepbl

1. B cnyyae, Korga Ha ocHoBaHUM 3aABNeHUA npwuumnana/npmxaaonaTenn numm MHc*rpyK'mpysou.\eﬁ CTOPOHLI MOXHO CcoenarL BbiBOA, UTO i
cyuwiecTeyer BonbLuas BEPOATHOCTL YOro, UTC B TpeﬁOBaHMM, KOTOpOe MpegbAsneHo UNK NpPeanofoXuresibHo 6yne'r npegbAsneHo b
6GeHedhmMapom, NPUCYTCTBYET OfUH VI3 INEMEHTOB, YKa3aHHbIX B NyHKTe 1 cTaten 19, cya Ha OCHOBAHM HETOCPEICTBEHHO MMEIOLLIMXCA i
B €0 pacnopAXeHnn BECKMX A0Ka3aTenbCTs MOXET BbidaTh NPeasapuTentHbi Nprkas, sanpetlaiowmin 6eHeduumapy NpyuHUMaTh nnarex i
mnu npennwcuaalou.mﬁ3a6nox14poea'rb cpencrTea no 0693aTeanTBy, HaxopAuwmecay I‘apaHTa/SMVITeHTa, nMMNOCTYMNEeHNANo 06H3aTeﬂbCTBy,
ynnauenHsle HeHeduumapy, ¢ y4eToM TOro, YTo OTCYTCTBUE TAKOro MpUKasa MOrno Bbl MPUUNHTE NPUHUMNANY/NPYKA30HATENO CEPbe3HbIi

yiuep6.

2. MMpu sbinaue nNpeasapuTenHOro npUKasa, YMOMAHYTOrO B MyHKTe 1 HACTOAWE cTaTbl, cyd MoxeT rotpebosath OT mMua,
XO[AaTancTByIOWero 0 TakoMm nprikase, MPeOCcTaBUTL TaKO BUL obecrieueH1n, KOTOpbLIA Cya CouTeT HeOBXOanMLIM.

3. Cyfi He MOXET BbIAATL NpeaBapnTensHbiA NMpUKas, 0 KOTOPOM FOBOPWTCA B MyHKTe 1 HACTOALLEN CTaTbit, HA OCHOBAHMW KaKoro-nbo
BO3paXeHWA MPOTUB MNaTexa, MHOMo, HeM BO3paxeHna, yKkasaHHbie B nyHkte 1(a)(i), (i) nm (iii} craten 19, unu B cnyyae ucnonb3osaHnA
obazatenbcTea B MPECTYMHLIX LIenAxX.

TNABA Vil. KONM3KMA HOPM MPABA

Cratba 21. Bbibop npumennmoro npasa

O6a3aTensCTBO peryrnMpyeTcA npasoM, BuiGop KOTOpOro:
a) oroeopeH B 0bA3aTENLCTBE UMW BbITEKAET U3 ycnoBui oBA3aTensCTBa; UM
b) WHbIM 06pasom cornacoBax MexXgy rapaHToM/SMuTeHToM 1 GeHeduupmapom.

Cratba 22. Onpefenerie NprYMeH1MOro npasa

B oTcyTcTBME BLIBOPA NpaBa B COOTBETCTBUAM CO CTaThei 21 OBA3ATensCTBO PerynvpyeTca MpasoM rocygapcTBa, rae HaxoouTes
KOMMepYECKOe NpeanpuATUe rapaHTa/aMMTenTa, B KOTOPOM 0BA3aTenseTso 6bino BbIAHO.
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[punoxenme i

UameneHne HyMepatinu cTarew NPOEKTa_KOHBEHUWW O HEe3aBUCUMBIX - apaHTuAx
Y pe3epBHbIX akkpenutmeax

7(Hosbn 1)
7(1)

7(2)

7(3)

8

9

9(6uc)

10

D. Tpoekr KoHBeHLWM 0 HE3aBMCMMbIX FapaHTUAX U PE3EPBHLIX aKKpPeaVTVBax:
3anucka CekperapuaTa: NpoeKT 3aKnioudTenbHbIX foNoXeHUA AnA NpoekTa
KOHBEHLIMN 0 HE3aBUCKMLIX FAPaHTUAX U Pe3epBHbIX akKpeauTuBax
(A/CN.9/411) [IopnMHHLIA TEKCT HA aHMMMIACKOM A3biKe]

B HacToALle 3anucke Ha paccmoTpenme Komuceum NPeScTaBnAeTCA NPOEKT 3aKMOUUTENbHBIX NONOXEHUN ANA BKMIOUeHUA
B NPOEKT KOHBeHUMM O HEe3aBUCUMbIX rapaHTUAX N pe3epBHbIX akkpeautuseax.

BAKMIOYATENMBHLIE MONOXEHAA

Cratea A. [enoautapui

Henosvtapnem HacToALen KoHeeHumn aenAaeTcA MeHepanbHbiii cekpeTaps Oprarusaumy ObbenmHerHbiX Haumi.

CraTba B. HognwcaHMe, pamdukaLma, npuHATHe, yTBepXaenne, npucoennHenne

1) HacTtoAwan KoHBeHUMA 0TKPbITa ANANOAMMCAHNA BCEMV rOCY BapcTam BLIEHTPanbHBIX yUpe X AeHNAX OpranmzaLmm
O6veavHeHHbIX Haumi B Hbio-Wopke fo [nata yepes nga roga nocne path npuHAT™MA).
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2) HacTosuan KoHseHUMA NoaneXuT patdmkatim, NPUHATUIO MMM YTBEPXAEHUIO MOSMMCABLUMMM €8 rocygapcTeamu.

3) HacToAwan KoHeeHLA OTKpbITa An1A NPUCOSANHEHNA BCEX HE NOAMMCABLLMX €€ FOCYAapCTE ¢ AaThl OTKDbITUA ee
ANA NoAnUcaKua.

4) PatuKaumorkbie rpamMoTsl, AOKYMEHTbI O MPUHATUM, YTBEPXAGHUM U NPUCOAMHEHIN CHOAIOTCA Ha XpaHeHue
lerepanbHoMy cekpeTapto Opraqnsaumm O6benuHeHHbIX HaLwi,

Cratba C. [pyMeHeHWe B OTHOWIEHM TEPPUTOPUANBHBIX ©OMHNLL

1) Eciv rocynapcTeo umeeT fige v Gonee TeppuTopUaribHbie eAuHILILY, B KOTOPBIX MPUMEHAIOTCA PA3NMUHBIE CUCTEMbI
Npaga no sonpocam, ABAAILLMMCA NPEOMETOM PerynMpoBaHUA HAcTOALLER KOHBEHLIAM, TO OHO MOXET B MOMEHT MOAMMCaHMA,
PaTM(MKaLIM, NPUHATUA, YTBEPXACHUA MW NPYCOSOMHEHNA 3aABUTH, UTO HACTOALLAA KOHBEHLIMA PACTIPOCTPAHAGTCA Ha BCE €ro
TeppuTopmarisHbie eauHILILI MMM TOMBKO Ha OfHY VMW HECKONLKO M3 HUX, U MOXET B NioBoe BpeMA NPeaCTaBUTs [pyroe 3ansneHne
BMECTO paHee caenaHHoro.

2) B 31X 3afBneHMAX OONXHbl ACHO YKA3bIBATLCA TeppuTopMarnbhble eOMHALLL, Ha KOTOpbie PacrnpocTpaHAeTcs
KoHseHUuA.
3) ©Cnu B cUny 3aABNeHuA, COenaHHoro B COOTBETCTBUN C faHHON cTaTbel, HacToAwan KoHBeHUMA pacrnpoCcTpaHAeTcA

He Ha BCe TeppuTopuanbHble efnHWLLI Kakoro-Mbo rocyfapcTsa, @ MeCcTOpPacroNoXeHe KOMMEPUECKOro MpepnpusTuA
rapauTa/amuTenTa unu Gereduumapa HaXoAUTCA B TEPPUTOPUANBHON €AVHULE, HA KOTOPYIO KOHBEHLIMSA He pacrpoCTpaHAETeA, 3T0
KoMMepueckoe NpeanpuATUe He PacCMaTPUBAETCA KaK HaxodAlleecn B [lorosapuBaloLLeMcs FocyaapeTee.

4) Ecru rocyBapcTBo He fenaeT 3adBneHUA B COOTBETCTBMW C NYHKTOM 1 HacToAwel craTsu, KoHeeHums
PacnpocTPaHAETCA Ha BCe TeppUTOpUanbHbie eAUHULEI 3TOFO FOCYHAApCTBa.

Cratba D. Bcrynnenve 3aneneHms B cuny

1) 3anBneHuA B cOOTBETCTBMM CO cTaTben [C], coenaHHbie BO BpeMA NogrmcaHus, noanexar nofTeepXaeHUIo npu
patudvKaumy, NPUHATAK UV YTBEPXOEHM.

2) 3ansfieHnA N NOATEEPXACHNA 3aABNEHN DEenaloTCA B MMCHMEHHOM hopMe 1 O LIManNEHO COOBLLIAIOTCA AENO3UTapuIo.

3) 3anABnexne BCTYraeT B CUNY OFHOBPEMEHHO CO BCTYMMEHMEM B Cury HacTosweit KOHBEHUMNW B OTHOLLEHWW
COOTBETCTBYIOLLEro rocygapctea. OfHaKo 3assnexue, O KOTOPOM LEeno3nTapuii flofnyuaeTt othuLiManbHoe yseaoMneHue rocne Takoro
BCTYNNEHNA B cuny, BCTYNAeT B CUNY € MepBOro SHA Mecaua Mo WCTeUeHU LLIECTV MeCALeB nocne [athl ero nofyyveHvs
nenoauTapuem.

4) flioboe rocypapcTeo, KOTOPOE AenaeT 3anBneHMe B COOTBETCTBUM co cTaTbel [C], MoXeT oTKa3aTheA oT Hero B nioboe

BPEeMA NOCPEACTBOM OMLIMANLHOFO YBEAOMNEHUA B TMCbMEHHOM chopMe Ha uMA fienoautapus. Takoi oTKas sBcTynaer B cuny ¢
MepBoro AHA MecALa Mo UCTEYEHWM LIECTU MECALEE MoCcne OaThl MofyYeHUs YBeOooMeHUA [enosuTapuem.

Cratea E. Oroeopku

Hukakue OroBOPKN He MOryT BbITb cOoenakHbl K HAcToALLLen KoHBeRUmN.

Cratea F. Berynnenve B cuny

1) Hacroawan KoHeeHUuA BCTyMaeT B cuny € NepBoro AHA MECALLA MO UCTEUEHUW O[HOMo rofa nocne Aathl caaqw Ha
xpaHerne [MATON] PaTUUKAUMOHHON rPaMOTBI UMK JOKYMEHTa O MPUHATUN, YTBEPXAEHAW UM NPUCOSONHEHN.

2) Onakaxgororocynapcrea, CTaHOBALLIEroCA [orosapreaioLLMmMcA rocyaapcTsom HacToALen KoHeeHuun nocne aathb
caavn Ha XxpaHersne [nﬂTOﬁ] paTMCbIAKaU,VIOHHOIZ rpamMoTbi NN [OKYMEHTA O NPUHATUN, YTBPEXAeHn unv npucoeauHeHUnN, HacToAWan
KoHBeHUmAa BCTyNaeT B cuny ¢ NEPBOro HA MeCALa No UCTeUeHNM OQHOro rofa nocne Aatsl CHAaun Ha XpaHeHne CooTBeTCTBYIOLEro
AOKyMeHTa OT UMeHWU 3TOro rocygapcrsa.

3) HacToAwan KoHBEeHLMA NPUMEHASTCA TONLKO K 06A3aTenscTaM, BblfaHHbIM B [aTy BCTYMAEHNA UM nocne [athl
BCTYNrEHMA HacToALen KoHseHU M B cuny Ans [JorosapuBaoWMXcs rocyapcTs, yroMAHyTeIX B NOANyHKTe (a) nyHkTa 1 ctaton 1,
unn [JoroeapumealoLLeroca rocyfapcTsa, yNoMaHyToro B riognyHkre (b) nyHkta 1 craten 1.
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Cratba G. [OeHoHcauma

1) HacToAwan KoHserma MoxeT 6biTe B Nioboe BpemA peHoHenposaHa [oroBapviBaiolLyiMCA rocyaapcTEOM NyTem
HarpasneHva 0ernosuTapuio MMCbMEHHOTO YBeLOMNeHA,

2) [eHoHcauma npruobpeTtaeT cuny ¢ NEPBOro AHA MECALIA 1O UCTEUEHUM O[HOTO rofa NOCNE NONYYeHNA JenoauTapuem
TaKoro ysegomnerua. Ecnv B yBepomneHnm ykasat 6onee grmtensHbiA Cpok, TO SEHOHCALNA NproBpeTaeT cuny No CTEUSHIUW 3TOro
CpoKa Mocnie MoflyyeHus [enosuTapuem Takoro yBenoMieHna.

COBEPLUEHO B ... [paTa) ThicAua [EBATLCOT OEBAHOCTO ... fOfa B €AMHCTBEHHOM 3K3eMNMAPe, TEKCTbl KOTOPOro Ha
aHrinickoM, apabekoM, UCNAHCKOM, KUTAINCKOM, PYCCKOM U (hpaHLy3CKOM A3bIKaxX ABAFIOTCA PABHO ayTEHTUUHBIMA.

B YOOCTOBEPEHVE YErO HMxenoprmcasiumeca rnofiHOMOYHbIe NPeacTasnTent, SONXHbIM 06pasoM yrnonHOMoUeHHbIe
CBOVIMM MPABUTENLCTBAMM, NOANMCANN HACTOALLYIO KOHBEHLMIO.
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Il. SMNEKTPOHHbIA OBMEH [AHHbLIMA

A. [oknap Paboueid rpynnbl No 3neKTpoHHOMY obmeHy faHHbIMA
o pabore ee fBafLIaTL BOCKMON CECCMn
(Bena, 3-14 oktabpa 1994 rona)
(A/CN.9/406) [MoanuHHbLIA TEKCT HA aHIMUIACKOM A3biKe]
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132 Exeroprax Kommucem Oprarssaiys Obvepmiersnhix Halgsi no npasy mMexgyHaposoi Toproamu, 1995 rog, Tom XXVi

BBELEHWE

1. Ha ceoein peapuate uyeTBepton cecoum (1991 rog) Kommcoua mpuwina K BbIBOZY O TOM, UTO MO Mepe pacluMpeHuA
UCONL30BaHNA ANEKTPOHHOTO obMeHa AarHbiMKi (3HW) npasosble acnekTet DAV ygyT npuobpeTtats Bee 6onbLiiee 3HaueHne U uTo
Komuceun criefiyeT 3aHATLCA 3TUM BOMpocoM. Komucena pelunna, 4to 3T0T BOMpOC Heob6XxoaMMo NOoAPo6HO U3yunTb B pamkax
Pa6oueit rpynnb:’.

2. B cooTseTcTBMM C 3TUM petuieHnemM Pabouas rpynna no MexgyHapodHbLIM NaaTexam NocBATUAA CBOIO ABaALUAaTL UeTBepTYIo
ceccunio onpefieneHuio n 06y xAeHMIo NPaBoBbLIX BOMPOCOB, CBA3aHHBIX C pacLLMpeHnem renons3osanna OU. B poknapge o pabote
3Toi ceccumn Paboueit rpynibl COREPXMTCA MbICMb O TOM, UTO, KaK Noka3san aHanu3 NpaBoBbIX Npobnem, BO3HMKAIOLLMX B pesynbTate
pacumperna ucnonb3osara SN, HekoTopbie u3 3amx npobnem uenecoobpasHee Bcero pewatb MyTem pas3paboTky
3akoHogarenbHbiX nonoxeruii (A/CN.9/360, nyHKT 129). YT0 KacaeTcA BO3MOXHOW MOLIOTOBKM CTAaKAAPTHOIO CornalleHnsa o
nepepauve coobLLEHUI [NA BCEMUPHOTO UCTIONL30BaHIA B MEXAYHapOfAHOM Toproene, To Pabouan rpynna pewnna, Yto no KpanHen
Mepe Ha faKHOM 3Tane B paspaboTke Komuccuen Takoro cTaHgapTHOro cornalueHns o nepegaue coobLueHnit HeT HeoBXoaUMOCTH.
Bwmecte ¢ Tem Pabouaa rpynna otmMeTMna, UTo C y4eTOM pekomeHgaumm KOMUCCUM MPOABAATL MBKOCTb B OTHOLLEHMM hOpMbl
OKOHYATenNbHOT0 JOKYMEHTa MOTYT BOSHUKHY T CUTYaLIm, KOT Aa HAANeXaLuM MeTOA0M PeLUEHNA KOHKPeTHbIX MpobneM MoXeT ObiTh
couteHa NoaroToBKa TMNOBLIX [OroBopHLIX NMonoxennin (A/CN.9/360, nyHkT 132). Pabouas rpynna nogreepanna HeobxoaMMocTb
TECHOro COTPYAHMYECTBA MEXAY BCeMU MeXAYHapoOHbiMA OpraHv3aLAMU, akTUBHO 3aHUMAIOLLIMMMCA 3TuM BonmpocoM. Bbino
petueHo, YTo Komuccua senpy ee yHuBepcanbHOro UneHckoro coctasa v obulero MaHaara, NpefocTasneHHoro e Kak OCHOBHOMY
NpasoBoMy opraHy cucTembl OpraHuaaumm O6beavHeHHbIX Haumi B obnact npasa MexayHapoaHoi TOProBnn, AomxHa urpate
0cobeHHO aKTVBHYIO ponb B peLlieHny 3Tux Boripocos (A/CN.9/360, nyHkT 133).

3. Ha ceoenn gsapuatk natoi ceccum (1992 rog) Kommceua paccmotpena aoknag Paboued rpynnbl No MeXgyHapoLHbiv
nnatexam o pabote ee AsapuaTs YeTBepTON cecoum (A/CN.9/360). B cooTeeTCTEBUM C NpepnoxeHMaMy Paboueit rpynns Komueena
cornacmnacs C Tem, YTo HeoBXoAMMO NPORONXUTL U3YyueHne NPaBoBLIX acnekTos 30U 1 paspaboTaTh MPaKTUUECKNE HOPMbI B 3TON
obnacm. Mo pekomeHpaumm PaBoueit rpynmsl GbiN0 peLLieHo, UTO, XOTA HEKOTOPLIe Mpobnems! LienecoobpasHee BCero peLLaTs
nyTem paspaboTky 3aKOHOAATEbHBIX MOMNOXEHWN, HANYULLMM MYTeM peLLeHnA APYMX BOMPOCOB MOXET ABAIATLCA NOATOTOBKA
TUMOBLIX [OrOBOPHLIX NonoxeHni. MNMocne obcyxpexus Komncena onobpuna pekomeHpaumio, cofepxatlytoca s goknage Pabouein
rpynribl (A/CN.9/360, nyHkTel 129-133), nogTeepavina HeobxoauMoCcTb aKTUBHOMO COTPY AHUUECTBA MEXAY BCEMU MEXaYHaPOaHbIMM
oprasu3aLMAMKM, 3aHUMAIOWMMUCA 3TUMW BOMPOCaMK, U MOpyunna NogaroTosky npasosbix Hopm no U Paboueinr rpynne no
MEeXYHapPOMHbIM MNaTexam, KOTOPYIo OHa nepenMeHoBana B Pabouyio rpyriny no 3nekTpoHHoMy obMeHy gaHHbIMAC,

4. Hacsoen peaguarth wecToi ceccum (1993 rop) Kommceua paccmoTtpena goknag Pabouel rpynnil no aneKTpoHHOMY 0BMeHy
HaHHbLIMY 0 paboTe ee aBanuath NATon ceccun (A/CN.9/373). Komuccua gana BhiCOKYIO oLieHKy paboTe, npogenarHon Pabouen
rpynnoi. Komuceus otMeTUna, uto Pabouas rpynna npuctynnna K o6cyxaeHmio cogepxanmna yHuduumpoBaHHoro 3akoHa o6 30U,
U Bbipa3auna Hagexgy Ha To, UTo NOGroTOBKa 3Toro TekeTa Pabouen rpyninoi 6yaeT BecTUCh ornepaTUBHO®.

5. Pa6oyan rpynna no anekTpoHHoMy o6MeHy AaHHbIMM NPoBena cBoo ABafuUaTh ceabmylo cecomio B Hlo-Mopke ¢ 28 cheepans
no 11 mapra 1994 roga. Ha aton ceccum Pabouasa rpynna obcypuna nipoekTsl cratein 1-10, copepxaiumecs s 3anucke
Cexpetapuara (A/CN/WG.IV/WP.60). CekpeTtapuarty 6ino npeanoxeHo NogroToBUTL Ha 0CHOBE 06CYXAeHWA 1 BblBOA0B Pabouein
TPYNMbl, KACAIOWMWXCA PACCMOTPEHHbIX BOMPOCOB, MEPECMOTPEeHHbIA CBOR cTaTer 1-10 ¢ BO3MOXHbIMMA BapuaHTaMu.

6. Kommcomn Ha ee geapuath cefbMoit cecom (1994 rop) 6binu NpepcTasneHbl foknaasi Pabouelt rpynnbl o paboTte ee
A[BagLaTh LecTonn aopanuaTh cepbmon ceccnit (A/CN.9/387 1 A/CN.9/390). Uto kacaeTcArpacdmka 3asepileHna TekyLen paboTbl
Paboueit rpynribl, T0 BbINO BLICKA3AHO MHEHME, UTO 3aBEPLUMTDL TEKYLLYIO PaboTy B TeUeHWe 0AHOro roaa v NpescTasuTL TUHoBbLIe
3akoHogaTensHble nonoxexna Komucoun Ha ee cnegytoLeit ceccum bygeT, No Bceid BEPOATHOCTH, BECbMa COXHO, NOCKOANbKY
OCTaeTCA PeLLMTL PAQ BONPOCOB, TakWX, Kak chepa npumeHeHUs 1 aBTOHOMMA CTOPOH, U UTO B MIDBOM cnyyae, yuuThisaa NoBECTKY
BHA cneaytoLLei ceccum Komuceum, y Hee MOXET He 0Ka3aThCA [OCTATOUHOMO BpEeMEHU fNA paccMOTpeHua npasun. Bumecte ¢ Tem
npeobnanano MHeHWe, UTO NPOEKT CBOLA OCHOBHbIX, "KMOUEBLIX" MONOXeHUA MoXeT Bbitb 3aBeplueH Pabouein rpyrinoit Ha ee
AeafuaTth BOCBMOW UNW ABaALATL AEeBATON CeccM, MOCKOMbKY, B YACTHOCTH, BbIN0 COUTEHO, UTO B TUMOBbIX 3aKOHOOATElbHBIX
TMONOXEHWAX He CrefyeT KOHLIEHTPUPOBAaTh BHAMaHUE Ha BOMpoce OTHOLLEHUI Mexay nonb3osaTensm 3O v rocynapcTBeHHbIMU
opraHamu, a Takxe Ha Bonpoce noTpebutensckux cpenok (A/CN.9/390, nyHKT 21). Bblno oTMeueHo, uTo Ha Bonee NMosaHem aTane
MOTyT 6bl;rb nobasneHsbl AOMONHUTENbHBIE NONOXEHUA, MOCKOMbKY 3TOW 06nac Npucylly 0coBeHHo BbicTpbid TeXHUYECKWn
nporpecc®.

7.  Pabodan rpynna no aneKTpoHHOMY 0bMeHy BaHHbIMU, B COCTAB KOTOPOU BXOGAT BCE rocyAapcTsa - unieHs! Komuceum, nposena
CBOIO ABafuaTh BOCbMYIO ceccnio B Bere ¢ 3 no 14 okTabps 1994 roga. Ha ceccum NpucyTeTBoBany NpeacTasmTeny cnefyoLmx
rocynapcTs - uneHos Pabouelt rpynnbl:  ABCTpUM, ApreHTuHbl, Berrpuu, Fepmanun, [Janum, Erunta, Udgun, Upada (Mcnamckoi
Pecnybnnku), Ucnanuu, Kanagsl, Kntaa, Kocra-Puku, Mapokko, Mekcvku, Monswm, Poccuiickon depepauym, Caynosckon Apasui,
Cunranypa, CoeguHenHoro Koponesctsa Benmkobputanun u CesepHon Mpnangun, CoepinHerHbix LLitatos Amepuky, Cynana,
Taunarga, Toro, Ypyreas, ®paHumu, Ysnu, Skeagopa v AnoHum.

'OdmupanbHble otueTs! [erepanbHoi Accambnen, copok LuecTaa ceccvm; HononHenue N2 17 (A/46/17), nyHkTol 314-317.

*Tam xe, Sopok cegbman cecens, fonontenne N2 17 (A/47/17).

%Tam xe, copok sockMas ceccus, LononHenve N2 17 (A/48/17), nyHKTbI 265-267.

“Tam xe, copok _pmeeatan ceccua, [ononHenme N2 17 (A/49/17), nykkTbl 198-201.
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8. Ha ceccm npucytcTeoBanmm Habniopatenn oT criepyloumx rocydapcts:  Asctpamam, Anxupa, BocHum u F'epuerosuHbi,
Bpaannim, Berecyansl, MHpoHeann, Konym6um, Mepy, PymbiHnn, Typumm, YKpauHsl, PuHNAHEM, Yetuckon Pecny6avku, LLiseiuapum
v Weeumm.

9. Ha cecoun mpucyTcTeoBanm Habnlogareny OT CReayiolMX MexAyHapofHbLIX OpraHM3aumit:  a) opraHsl Opranuaauvu
Obbepuhentbix_ Haunii:  MexyupexzeHyeckaa rpynna yenyr no sakynkam; Opranvsauma OBbeayHeHHbIx Hauir no
npombineHHomy passutuio (IOHWMO); b) MexnpaeutenscTeeHHbIe opraHnsalmv:  LieHTpansHoe G1opo Mo MexayHapomHbiM
XenesHo[OopPOXHLIM NepeBo3kam; aarckan KoHbepeHUMA NO MeXZYHapPOAHOMY YaCTHOMY Mpasy; VICNamCKiia LLeHTp Mo pazsuTvio
Toprosnv (OpraHusauma Vicnamckas koHdbepesums); fiura apabekux rocynapets; c) opyrve MeXOVHAPOHble OpraH13aLmvm:
BaHkoBckan dhegepaumA  Esponeiickoro  coobluecTsa; NatmHoamepukaHckan 6aHkoeckas cegepauna (PEMABAH);
MexpayHapopHan Toprosas nanata (MTM); MexgyHapofiHan MexBaHKOBCKan opraHvaaua no BamioTHO-hMHAHCOBbIM pacueTtam
no Tenekcy.

10. Pabouan rpynna usbpana cnegyioLmMx SOMKHOCTHBIX ANLL:
Mpegcepnarens: r-+H Xoce-Mapua Abackanb Camopa (Mekcuka)
Hoknagumk: r-H ABgonxamug ®apuon Apamm (Micnamckan Pecnybnvka Wipaw)

1. Pabouen rpynne Gbinv NpeacTasneHsl CneayliolwMe AOKYMEHTbI: MpefgapuTenbHan nosecTka axa (A/CN.O/WG/IV/WP.61),
3armcka CekpeTapuaTa, CoAepXallan NepecmMoTpeHHbIA NPOEKT YHNULIMPOBAHHBIX MPABUN MO MPABOBLIM ACTIEKTaM 3NEKTPOHHOTO
obmera faxHbiMm (S0U) 1 cooTseTCTBYIOWLIMM CpefcTBaM Nepefaus AaHHbIX (A/CN.O/WG.IV/WP.61), 1 sarmcka CekpeTapuara,
copepXallian HOBbIN NEPeCMOTPEHHbI MPOEKT cTaTteid 1-10 TMMOBbLIX 3AKOHOAATEMNbHbIX NONOXEHUA MO MPaBOBLIM ACHEKTaM
3NeKTpoHHOro obmera AaxHbiMu (3AM) 1 cooTBeTCTBYIOLUMM CpeACcTBaM Nepefaun AaHHbIX (A/CN.O/WG.IV/WP.62).

12. Pabouan rpynna yreepguna cneyioLlyio NoBecTKy OHs:
1. Bblbopbl SOMXHOCTHBIX UL
2. YTtBepxpeHue NOBeCTKN AHA

3. [loaroToBka TMMOBLIX 3aKOHOOATENbHLIX MOMOXEeHWA MO APABOBbIM ACHEKTAaM 3NEKTPOHHOTO obmeHa
AaHHsivn (30W) u cooTBETCTRYIOLMM CPERCTBaM Nepesaqun [aHHbIX

4. Tpouue Bonpoch!

5. YTBepxpoeHue noknapa.

1. OBCYXOEHME U PELLIEHWA

138. Pabouan rpynna obcyomna npoekTb! ctaten 11-15 U npoekTsl crateil 1-10, cogepxawmecn B 3anmckax Cekperapuarta
(A/CN.9/WG.IV/WP.60 n A/CN.9/WG.IV/WP.62, COOTBETCTBEHHO).

14. [Mocne 3aBepLueH1A paccMoTpeHua Paboueit rpyrinoil NPOeKToB CTaTei peflakuMoHHan rpynna, cosaaHHan CekpeTapuaTtom,
ripeanocXuna nepecMoTPeHHbIA BapuaHT NPoeKTa TUNOBLIX 3aKOHOAATENbHLIX NOMOXEeHUI, 0TPaXAIOLLMIAMPOBE1eHHOE 06CyXAeHNe
W NpuHATbIe pelleHnA. B pesynbTaTe pellieHuA, NpuHAToro PaGoueit rpynnoit (cM. nyHKT 77 HUXE), NEPECMOTPOHHbIA TEKCT
npefcTasneH B BUAE NPOeKTa TUIOBOro 3aKoHa (fanee yrioMMHaeTcA Kak "NpoeKT TUMOBOro 3akoHa"). Xon 06CcyXaeHnA 1 BbIBOAb!
Paboueit rpynnbl uanaraioTea 8 rnage {. TeKCT NpoekTa TMMNOBOro 3aKOHA, MOLArOTOBNEHHbIA PEAAKLOHHON rPYNMoil U NPUHATLIA
C HEKOTOPbIMU U3MeHeHUAMM PaBouel rpyrnoi, NPUBOQUTCA B NPUNOXEHUM K HACTOALLIEMY [OKNaAY.

Il. PACCMOTPEHUE NPOEKTA TUMOBbLIX 3AKOHOOATEMbHLIX FOMOXEHAA
MO MPABOBLIM ACIMEKTAM 3MEKTPOHHOIO OBMEHA OAHHLIMWU (30W)
¥ COOTBETCTBYIOLLIMM CPEOCTBAM MEPEOAYM BAHHbLIX

TMABA lit. MEPEJAYA [3AMMCEN] DAHHBIX

Cratba 11. Noptsepxaexve nonyvexHva

15. Pabouas rpynna paccMoTpena cnenyiownm TeKCT NpoekTa cratbhn 11:

"1) Bcnayuae, ecnv npv oTnpaske [coobuienmnal ganHbix van go [ero] oTnpasku iM60 ¢ NOMOLLLIO [Takoro coobLiieHnA] AaHHbIX
[oTrpaeuTens] [cocTasuTens] 3anpocun NonrBepXreHue nonyvexrs, onHako [otripasuTent] [cocTasmTens] He Hanpasus
3anpoca o ToM, YToGbl 310 NoareepxfeHne NpenacTaBnAnochk No Kakon-nubo koHKpeTHoW dopme, mMoGon 3anpoc o
nofATEepXAeHu MoXeT ObITh BLINONHEH € NOMOLLLIO NioBoro coobiueHna umm MoLIX feNcTeUi agpecaTa, AOCTATOUHbIX O

Toro, uTO6b! yKas3artb |oTnpagutento cocrasurenol, uro COOGL_l.!eHVIe 6bino nony4exHo.

2) Ecom npu _nepenave COOGQJGHMR OaHHbIX 1N Ao ero nepepayn, 160 C MOMOLUBLIO TaKOro coobLUeHUs OaHHbIX
[ornpasuTens] [cocTaBuTens] 3anpocun noaTeepxaeHue nonyueHna M ykasan, Yro coobLueHmne fanHbix He ByaeTt MMeTb Cyibl

00 nonyyeHus nNofTBepxaeHus], afpecar He MOXeT MoNararses Ha 3T0 coobilieHure B NoBbiX LIeNnsx, B KOTOPLIX OH Mor 6bl

NoNbITATLCA MONOXUTLCA Ha HEro B MHOM crnyyae, Ao ronyvyeHua Takoro noareepxgenva [otnpasvrenem] [coctasurenem].
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3) Ecrm [oTnpasuTens][cocTasuTens] He NonyyaeT NOATBEPXAESHUA NONYYEH1A B CPOK [B cornacoBaHHble Unm 3anpotueHHble
CPOKM UAN B TEueHMEe Ppas3yMHOro CpoKal, OH MOXeT rocne HesamenmMmTensHOro ysegmomneHna o6 3tom agpecara
paccMmatpupaTbh cooblueHrne AaHHbIX Kak Henony4yeHoe.

4) TlopTeepxpeHne fonyyeHus, Korpa OHO nonyueHo [ornpasurenem] [cocTaeuTenem], ABNAETCA [HEOCNOPUMBIM]
[onpoBepxvMbIM] fOKA3ATENBCTEOM TOFO, UTO COOTBETCTBYIOLLIEE COOBLLIEHNE AaHHbIX b0 MONYUYEHO U - BTEX ClyHasnX, Koraa
TpebyeTcanoaTBepXaeHNe CMHTaKeHUea -uTo coobLLeHNe AarHbIX ABNASTCA C TOUKW 3pEHUA CUHTaKCUca MpaBunbHbLIM. Bonpoc
O TOM, BrieueT M 3a coboi dyHKUMOHANBHOE NOATBEPXASHNE WHbIe I0pUaNYecKMe MOCNeHCTBUR, He BXOAWT B cdepy
perynupoBasuA HacToALLMX Npasun”.

NyhkT 1

16. Pabouaa rpynna couna copepxanne nyHkra 1 B LienoM ripuemnembin.

[CyHeTbr 2 1 3

17.  BbINo BbICKA32HO MHEHWE O TOM, YTO NYHKT 2 cnefyeT UCKMOUNTb. XOTA TaKoe NoNoXeHue, Kak 0TMe4anoch, BEPOATHO, MOXET
6biTb BKIIOUEHO B JOTOBOP MEX Y TOProBsIM/ NapTHepamm, ocyliecTenaowmMy AW, oHo HeyMeCTHO Kak HopMa CTaTyTHoro npasa.
B oTBeT oTMeuanoch, UTO NYHKT 2, paBHO Kak U ApYyrMe NpoeKTbl MOIoXeHWit, nanoxerHsie B rnase 11, MOXHO paccMaTpuBaTh B
KauecTtee oripeaeneHHoN AMCro3UTMBHON HOPMbE ANA CTOPOH, KOTOPbIE HE CBA3aHLI COrnalleHMeM O TOProBoM napTHepcTee, 1 OH
MOXEeT oKa3saTbca 0cobeHHO nonesHbiM B KoHTexcTe oTkpsitoro 3OW. TMpeobnanatoLee MHeHe COCTORAO B TOM, YTO Mpasnna,
OCHOBAHHbIE Ha MOMOXEHWAX NyHKTa 2, ABNAIOTCA B LENoM npruemnembiMy.

18. OcHoBHoe BHMMaHWE B Xoe 0bcyxaeHva 6bino yaeneHo Bonpocy o cdepe NpUMEHEHWA Npasuna, U3NoXeHHOro B MyHKTe 2.
Bbinu BhiCKa3aHbl PasnnyHble MHEHUA OTHOCUTENBHO LieNecoobpasHoCTV CoXpaHeH!A hoPMYIMPOBKY, 3aKMIOUYEHHOM B KBapaTHbie
ckobku ("v ykasan, uto coobiieHne gakHbix He ByaeT umeTts cunsl BO NonyyveHnA nogreepxaeHna”). CTOPOHHUKM UCKMIOYeHUA
YTBEPXQanu, Uto NPasu1no, N3NoXeHHOE B MyHKTE 2, [OMKHO NPUMEHATLCA B OTHOLLIEHUM MaKCUManbHO LUMPOKOrO Kpyra CUTyaumi,
Cc TeM utobbl MOBLICUTL KOMMEPYECKYID LEHHOCTb CUCTEMbI NOATBEPXAeHWA nonydeHnA. [poTVMBOMONOXHAA TouKa 3peHuA
3aKnioyanach B TOM, UTO UCNOMbL30BaHMe (hyHKLUMOHANLHOMO NOATBEPXASHUA NpeacTasnAeT coboit pasHOBUOHOCTL KOMMEPUECKOro
peLueH1a, KOTOPOe A0MXHbI NPUHAMATE onb3osaTen 3OU, N UTO B TMNOBbIX 3aKOHOAATENbHBIX NOMOXEHWAX HE CNegyeT NbiTaTheA
COeViCTBOBaTb 3aKpenneHuio Kakon-nubo nonobHoi npouenypst. Cdepy AENCTBUA 3TOFO NONOXEHUA, Kak 0TMeYanocs, cnepyeT
CYLUECTBEHHO CY3UTb, HE TOMLKO OCTABMB 3TV CNOBA B KBaAPAaTHLIX ckobkax, HO Takxe [06aBvB K 3TON (pOPMYNMPOBKE NOMOXEeHUe
O TOM, YTO NYHKT 2 NOANEXUT NPUMEHEHUIO NLLL B TOM Clyuas, eCliv COCTaBUTeb yKa3arn, uUTo Takoe NoATEepXaeHne [oNXHO BbiTh
nofly4eHo B TeueHue onpefeneHHoro cpoka. [lpeobnapaloliee MHeHWe COCTOANO B TOM, YTO B TWUMOBbLIE 3aKOHOZATENbHbIe
MONOXEHUA LienecoobpasHo BKAIOUWITL COOTBETCTBYIOWIEE RPaBUNO [NA pPeryiupoBaHUAs cUTyauuu, KOTOpas onmucaHa B
cdopMynupoBKe, 3aKnioueHHoO! B kBadpaTHele ckobku. Tem He MeHee, no obliemy mMHeHwio, cnegyet paspaboTaTth orgensHoe
nonoxenue, ¢ Tem utobbl oxBaTMTL Bonee obLUYIO CUTYaumio, Korga NnoaTeepXaeHue 3anpawmsaetca 6e3 kakoro-nubo 3anBneHnA
CO CTOPOHbI COCTABUTENA O TOM, UTO coobLleHNe farHbIX He By[eT UMETb CUMbl B0 MONYUYEHUA NOATBEPXAEHNA.

19. B oTHOWeHW NyHKTa 3 Bbiflo BbICKA3aHO MHEeHWe O TOM, UTO 3TOT TEeKCT CReAyeT UCKMIUMTL, MOCKONLKY B HEM NOMPocTy
MOBTOPAETCA MONOXEHUE, KOTOPOE YXe M3MOXeHO B NyHKTe 2. B OTBEeT ykasblBanochb, YTo, XOTA MNyHKTbI 2 U 3 mMoryT 6biTh
MOCBALLEHbI ABYM ACNEKTaM OLHON 1 TOI Xe hakTUUeCKOM cUTyaLmn, 06a NONOXeHUA HeOBXOaUMb! ANA TOro, UTOBL! Pa3bACHUTL
IOpUgUYEcKre MocneacTena NogobHON cUTyaumn, KOTopbie pasnuubb! ONA agpecata n coctasutens coobuieruna. Monoxexua,
N3M0XeHHble B MYHKTe 3, HE0BXOAUMbI [1NA YCTAHOBNEHNA MOMEHTA BPEMEHM, KOra COCTaBUTENb 3annCK AaHHbIX, 3arnpocuBLLUMiA
ropTeepXAeHUe nonyderms, GyaeT ocsoboXAaTHCA OT MIOBLIX KPUENYECKIX NOCNSLCTBAN HAMPABNSHA TAKON 3arMch [aHHbIX, ecnv
3anpotleHHoe NogTBepXAeHVe He MonyveHo. B KauecTse npumepa hakTMUECcKon cuTyaumm, KOrda nonoxeHne, aHanormiHoe
NYHKTY 3, MOXeT 0Ka3aTbCA 0COGEHHO MOMesHbiM, GbiN0 YKa3aHo Ha TO, UTO COCTABUTENIO OMepTbl, KOTOPLIA HE Monyunn
3anpoLUeHHOro MoATBEepXAeHUA OT aapecarta odepTbl, BO3MOXHO, Heobxoaumo ByaeT 3HaTh TOT MOMEHT BpeMeHU, Mo NcTeueHn
KOTOPOro oH ByfleT UMeTs NPaBo HaMPasuTb TaKylo odepTy APYroi cTopoHe. UTo xacaeTca ciepsl NPUMEHeHUA MONOXEHM,
M3NOXEHHOTO B NYHKTE 3, 70, Mo 06LLEMy MHEHWIO, OHa [OMXHa COOTBETCTBOBATL Chepe NPUMEHEHNUA NOMOXEHNS, U3NOXEHHOrO
BMyHKTe 2. B oTHOWEHMM hOPMYAMPOBKM MyHKTA 3 HbIN0 BbICKA3aHO NPeafoXeH!e O TOM, UTo, NPeXae YeM CocTaBuTenb CMOXEeT
paccMaTpuBaTL 3anMck AaHHbIX B KAUECTBE HEMnomnyyeHHOW, agpecaty cnegyeT NpedocTasnTb pasyMHOe BpeMA Ana HarpasneHna
3aNpOLLEHHOrO MOATBEPXeHUA.

20. Bbinu BLICKA3aHbI PA3NUYHBIE 3aMEUYaHUA B OTHOLLEHUM BO3MOXHOW B3aUMOCBA3W MyHKTa 3 C APYIMIMM MyHKTaMU MPoeKTa
cTaThy 11. Bblfo BbICKA3AHO 3aMevaHne OTHOCUTENLHO NOCNeACTBUNA YBe0MAeHUA B COOTBETCTBUN C MYHKTOM 3 0 TOM, UTO 3armch
[aHHbIX ByOeT paccMaTpMBaTLCA KaK HenomyUueHHan B cUTYaLwK, KOrga COCTaBuTeNb yXe yKasan B COOTBETCTBAN C NMYHKTOM 2, 4To
3aMMCh HaHHLIX He ByfieT UMETh cunbl A0 MonyUeHnA noaTeepxaeHus. OTMeHanoch, UTo B TaKoW CcUTyaLmum HeT HeobxogumocTy
paceMaTPUBATL 3arMCh HaHHbIX Kak "HernofyueHHYI0", OCKOMbKY OHa YXe He MMeeT CvNbl B pe3yibTaTe NepBoHavanbHOro 3aABReHA
cocTaBuTens. B Takux oBCToATENbLCTBAX YBEAOMNEHAE B COOTBETCTRAM C MYHKTOM 3, Mo-BUAUMOMY, ByReT UMeThb CMbICT AnLLb AA
YCTaHOBAEHMA JOMNONHUTENLHOrO CPOKa, B TeUeHe KOTOPOro afpecaTt MOXeT NOATBEepaUTL nonyderne. Takoe nonoxere, Kak
yTBEpXAAnochk, ByneT co3nasaTs YPe3MepHO CNOXHLIA MexaHmam. ELie 0fBHO 3amevaHue Bblno CBA3aHO C TEM, UTO NOATBepXAeHNe
1py NoMoLM MoBoro cooBLLEHNA UK OeNCTBIA afpecara B COOTBETCTBUAM C MyHKTOM 1 MOXET oKa3aTbCH HeuenecoobpaaHbiM B
KOHTEKCTe nyHKTa 3.

21. B uensx 3ameHb! NMyHKTOB 21 3 Bbint NpeoXeHs! Pa3nuuHbIe NPOEKTbI TEKCTOB. [11A Toro 4tobbl 0TPaauTh BbILLEN3NOXEHHbIE
rpeanoxXeHna v sameuaria, Pabouas rpynnanopyurna HebonbLIon pabouei rpynne MogroToBUTL € AUHLIA NepecMOTPEHHbIA NPOeKT
NYHKTOB 2 1 3 [IN1A NPOJONXeHNA 0By XaeHnA. B nepecMoTpeHHOM TeKCTe, NPpeacTasneHHoOM Ha paccMoTpeHue Paboue rpynnbl,
roBOpMNOCH cReayoLee:

“2) Ecrnm npu nepegave [3armcu] [coobLueHHa] fanHbX UK o Takol nepegdauu, bo ¢ MOMOLLBIO [Takol 3armen] [Takoro
COO0BLLIEHMA] JaHHbIX COCTaBUTENb 3aMPOCKUN NOATBEPXOeHNe NoNyYeHA v ykasan, uto [3armes] [coobLuerie] manHbix byneT
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UMETb CUMY MPU YCROBUM MOMYYEHUA TAKOro NOLATBePXAeHUA, To [3armce] [cooblueHne] paHHbix He ByaeT MeTs cunsl 4o
IONYUYeHNA TAKoro NOOTBEPKOGHUA B YKa3aHHOM ropagke.

3) Ecrwm npu nepepaye [3armen] [coobLuieHnA] AaHHBIX UM [0 Takon Nepeaaun, MBo ¢ NOMOLLIO [TaKoN 3anucu] (Takoro
COOBLLEHNA] faHHbIX COCTaBUTENb 3anpocun MOATBEPXAEHUE NONYUEHUA, HO He OBYCNOBMN BEeNCTBUATENLHOCTL [3anmon]

[cooblueHnn] paHHbIX NonyyeHMeM Takoro MOATBEPXAEHUA, MPUMEHAIOTCA CNeayiowWMe NpaBuna, ecnn cocTaBuTenb He
nonyyaeT 3arpoLLEHHOre MOATEEPXASHA:

a) cocTasuTenb MOXET HesamefnuTensHO HanpaenTh yBeoMNeHue anpecary,

i) UTO HUKAKOro MOATBEPXEEHHA He BbINO NONYYeHO;

i) ycTaHaBmmBaioLlee [AONOMHUTEN:HBIA PAa3yMHbIA] CPOK, B TEUYEHNE KOTOPOro MOATBEPXAEHNE [OMXHO BbiTb
nonyyeHo [npuyem Takon cpok ByneT MeTsb CyLLIECTBEHHOE 3Hauerne]; W

[i) copepxallee ykasarue Ha TO, UTO CMW 3anpoLLeHHOe NopTBepXaeHne He Byner COOTBETCTBYIOLLIMM 0Dpa3om
Aaxo, To [3armce] [coobiuerne] paHHbIX ByneT paceMaTpueaTLCA Kak HemepenaHHoe. ]

b) Ecnm nogTeepxpeHMe He nomydyeHo B TeueHWe CPoKa, YKasaHHOro B noAnyHkTe (a)(il), cocTasuTens MOXeT

paccmatprBath [3armes] [coobiuerne] AaHHLIX Kak HenepenaxHyio [HenepeaaHHoe] Ui xe UHbIM 0Bpa3omM fecTBoBaTh
B COOTBETCTBUM CO CBOVMMN MpaBamu.

¢) Ecnm cocTasuTent He nonyyaeT Takoe NOATBEPXAEHWE, aAPECAT [He MOXeT NoNaraThecA Ha [3anncb) [coobLueHme]
BaHHbIX N] HECET PUCK TOrO, UTO COCTABUTENb MOXET PACCMaTPUBATL [3annck] [coobLueHne] aamHsIX [Kak [HenepeRaHHyio]
[Henepenanioe] cornacHo nonoxeHnAm) [B COOTBETCTBUM C oROXeHMAMN] NyHKTa 3(b)".

Hoebtin nyHkr 2

22. Pabouan rpynna couna cofepxaHue 3TOro NyHKTa B LENoM Npyemnembim.

HoBbin nyHKT 3

Betynurenshan dopMynuposka

23. BbiNO OTMEYEHO, YTO MPEDNOXEHHLI TEKCT He NO3BOMAET YPEryNMpOBaThL CATYALMO, KOrAA COCTaBuTeNb NMPOCUT, UTobbl
noaTeepxpeHue nomyyeHnA Bbino nonyueHo OT agpecata B OroBOpeHHble cpoku. [1o obLieMy MHEeHUIO, BO BCTYMUTENbHYIO
hopMynMpoBKY criepyeT [06aBUTL JOMONHUTENbHYIO hOPMYNMPOBKY, NPUBANINTENLHO CRERYIOLLIero codepXaHna: "B TeueHue

OroBOPEHHOT 0 UMW COrNacoBaHHOro Cpoka, NM6o, ecnn HNKAKOro CpoKa He BbiNo OroBOPEHO UMM COrNAacoBaHo, B TeUEHUE PasyMHOro
cpoka”.

DoanyHkr (a)

24. bBbiNo BbICKA3aHO MHEHME, UTO 3TO MOMOXEHVe, BO3MOXHO, HanaraeT uaniHee GpeMA Ha COCTaBUTENS, NOCKOMNLKY B HEM
rpenycMaTpuUBaeTCA, UTO eMy CrieflyeT HanpaBnATs yee ROMNEHNe afipecaty [0 TOro, Kak OH CMOXET PacCMaTpUBaTh 3aM1Ch [AaHHbIX
KaK HenepefaHHylo. B oTseT 6blno yKasaHo, UTO LieNb 3TOr0 NOMIOXEHUA COCTOMT HE B CO3aHUM CBA3LIBAIOLLIErO COCTaBUTenA
06A3aTensCTBa, a MWLb B YCTAHOBNEHUU TeX CPELCTB, C MOMOLLLIO KOTOPLIX COCTABUTENb, ECMU OH TOr0 NOXEenaeT, MOXeT YEeTKO
onpenennTb CBOMA CTaTyC B TeX CIy4asx, Korfla OH He Momyuus 3anpolueHHoro noateepxpaexna. Mo obiuemy MHeHWo, AnA

pasbacHeHMs TOro, YTo Npoueaypa, rperycMoTpeHHas 8 noanyHkTe (a), NPUMEHAETCA NO YCMOTPEHWIO COCTaBuTens, cnegyer
UCKNIOUMTL CAOBO “He3zaMennurernsHo".

TognyHkTsl (a)(i) u (ii)

25. C Touky 3peHuA penakumuM 3TMX nofnyHKTos 6bin0 BbickasaHo oblliee mMHeHue O ToM, uTo cnepyeT usberatb Takux
chopmynnMposok, kak "npruemM Takoi cpok ByaeT MeTb CYLLIECTBEHHOE 3HaueHe" , MOCKONbKY OHK OTPaXaloT NWLLIL QOKTPMHY obiuero
npaBsa W, BO3MOXHO, He ByayT UMeTb TaKoro Xe CMbiCha B APYrUX MPaBoBbIX cUcTemax. YTo kacaeTcA Cnos "[ononHUTeNbHLIA
pasymHbIA", 3aKniOYeHHbIX B KBagpaTHbie ckobku B noanyHkTe ()(ii), To 6biN0 BbiCKa3aHO MHEHWE O TOM, YTO AOMONHATENbHbIA CPOK,
YKa3aHHbIA B yBeLOMNEHUU, He 0DA3aTeNbHO AONXEH BbiTh "PasyMHbIM", NOCKONLKY TaKoe yBefioMneHue MoxeT 6biTh OTMPaBneHo
TOALKO MO UCTEYEHWUN CPOKa, B TEUEHNE KOTOPOro agpecart He Harpasun oTBeTa Ha NepeoHavanbHLI 3anpoc 0 noaTsepXaeHn.
Mocne obeyxaexma Pabouan rpynna npuHAna NoAnyHKT (a)(i) no cyluecTsy 1 pelmna, uto TeKeT nognykkTa (a)(ii) gomxex Gbitb
cchopMynrpoBaH NPUBANINTENLHO criedytowiMM o6pa3oM: "yCTaHOBUB OTOBOPEHHLIA CPOK, KOTOPbIN [OMKEH ObiTh Pa3yMHbIM U K
KOTOpPOMY NOfTEEPXAEHNe [OMXHO BbiTb nonyveHo".

MopnyHKTbI (b) 1 (¢)

26. OB6cyxaeHne COCpemoTOUMNOCH Ha MOAnyHKTe (C). B cBRan ¢ hOpMyrMMpOBKOA 3TOr0 MOMoXeHus Bbin BhickasaH pAan
3ameuaHnin, C TOUKM 3peHUA (hopManbHOM NOMVKU, NMPeayCcMaTpUBaTh TaKoN MOPAQOK, NPV KOTOPOM agpecart "He MoXeT nonaraTsea”,
Ha 3armMch fanHbix, HelenecoobpasHo. Agpecar B GOMbLUMHCTEE TEOPETUHECKU BO3MOXHBIX cyyaes byfieT no ceoemy sbibopy
nonaraTbCA B0 He NonaraTsCA Ha NIGYI0 KOHKPETHYIO 3aMNCh [aHHbIX, NPy YCNOBUK, UTO OH By e T HECTU PUCK TOrO, UTO Ha 3annch
AaHHbiX HenbaA nonarathea. OBCyXQanca BOMPOC O TOM, KAKON MO CyTM PUCK MOXET nexaTb Ha afpecarte. bbina BblpaxeHa
06eCNOKOEHHOCTb B CBA3M C TEM, UTO MPeANaraemblil TEKCT MOANYHKTA (C) HeZ0CTATOYHO ACHO YCTaHABNMBAET, 3aKMIOYaETCA Y PUCK
B TOM, UTO COCTaBUTENb, KOTOPLIA HE MONYYnn 3arpoLUeHHOro MOZTBePXAEHUA, MOXET, He HaNPaBraAs HOBOTO YBEOOMEHUA
afgpecaTy, aBTOMaTUMECKIN paccMaTpuBaTh 3aNUCh faHHbIX Kak HenepenaHHyio, Uiy Xe puck COCTOUT AULLb B TOM, UTO COCTaBUTENb
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MOXET HanpaeuUTbL yBeLOMfIeHNe, yCTaHaBmBaloLLIee NPpefentHLIN CPOK ANA NOMYYEHUA 3anpoLLIeHHOTo noaTsepxaeHua. Beino
BHECEHO NpeanoxXeHne 3MeHnTL hopMyNMPOBKY NOAMYHKTA (C) cnegylouwmm obpasom: "Ecnn cocTasutenb He nonydyaeT Takoe
noaTeepXAeHNe, afpecaT AencTeyeT Ha CBoN coBCTBEHHbIA pucK”. TpoTUB 3TOro NpeanoXeHNA Bbifik BbicKasaHbl BO3PaXEHUA Ha
TOM OCHOBAHUM, UTO OHO HE YCTaHABNMBAET C [OCTATOUHOM YETKOCTbIO, UTO COCTaBUTENb HE MOXET PAaCCMATPUBATL 3aMMCh AaHHbIX
KaK HenepeaarHylo, 6ciin He Bbino HanpaeneHo yeeioMneHne B COOTBETCTBIM C NOANYHKTOM (a). Bbino ykasaHo, uto, ecnm B cuny
copepXalleroca B rnyHkTe (c) nonoxeHun 6yaeT BOSHNKATL PUCK, CBA3AHHBIA C BO3MOXHOCTBIO ABTOMATUMECKOro PaccMOTPEeHUA
3anmeK AaHkbIX Kak HerlepeaHHoi, To 3To ByeT NPOTUBOPEUUTL PELLIEHWIO OFPaHUUMTL chepy HEeNCTBUA MYHKTa 2 cUTYaLmAMA,
KOrfna AencTBUTENLHOCTL 3ar1ey fanHbIX 0BycnoBnmsaeTca nonyyeHMeM noaTeepxaeHua. B oteeT Bbino ykasaHo, 4To Heobxoaumo
oxBa™MTh Hanbonee YacTo BCTPEUAIOLLYIOCA CUTYaLMIO, Koraa Noo6HbIX YCNOBUA He OFOBapUBAETCH, U UTO OTPAHMYEHNE PUCKA,
nexatuero Haaapecare, NPOCTLIM NOMyYEeHUEM yBE A 0MNEHNAB COOTBETCTBIAV CMOANYHKTOM (&) NMLLMT NoAnyHKT () 6onbLienyacty
€ro NPaKkTMYecKoro aHaveHua.

27. TMocne obeyxpeHna Pabovan rpynna peLmna NCKMIOUWITL noarnyHkTsl (a)(iil) n (c). Pabouan rpynna Takxe pewumna, 4to B
TekcTe nognyHKTa (b) QOMXKHO roBOpUTLCA cneaylowiee:

"b) ecnu noaTeepxheHe He NOMYYEHO B TeueHWe CPoKa, OroBopeHHoro B nognyrkre (a)(ii), coctaBuTens MoxeT nocne
ysefjomMneHna 06 3ToM afpecarta paccMaTpuBaTh 3anich AaHHLIX Kak HenepegaHHyio viv NPeanpUHATS MHbIe [encTBUA Ha
OCHOBaHVM UMEIOLLIXCA Y Hero npas”.

OyHkT 4

28. TloBonpocy o LenecooBpPasHOCTH COXPAHEHUA ITOrO NYHKTA BbiNM BbicKasaHbl Pa3NNUHbIe MHEHUA. B Mo aepXKY UCKMOUeHNA
6b110 YKA3EHO, UTO MPE3YMMLUMA NOMYUSHUA 3armck AaHHbIX ByaeT N0 YeTaHABIUBATLCA COrNALLISHUAMI O TOPFOBOM NapTHEPCTBE,
mbo pelueHre BOMPOCA O €€ CYLLECTBOBaHUM [ONXHO BbiTb OCTABNEHO HA YCMOTpeHe KoMMeTeHTHLIX cyaos. Bosobnapano,
OfHAKO, MHEHVE O TOM, UTO MONOXEHNE, AHANOMUHHOE MYHKTY 4, ABNAGTCA HEOBXOAMMBIM ANA COo3AaHMA onpeaeneHHocTk 1 Gyaet
0CO6eHHO NONE3HBIM B KOHTEKCTE JNEKTPOHHOM Nepeaaqn cooBLUeHUI MeX Iy CTOPOHaMM, He CBA3AHHBIMM COrAaLLISHMeM O TOProBOM
napTHepcTBe.

29. Yro KacaeTca CNos, 3aKNOUEHHbIX B KBapaTHble ckobku (“[Heocnopumbiv} [onposepxumbim]’), To Bbino gocTurHyTo obiuee
cornacue o TOM, YTO cnegyeT MNpeaycMoTPeTh BO3MOXKHOCTL OMNPOBEPXEHA YCTaHaBMMBAEMOt NpesyMnumi. bbino npegnoxeHo
orpaHuu1TL 3TO TONOXEHWe YCTaHOBMeHUeM "AokaszaTensCTs prima facie'. IPoTMB 3TOro MpepnoxeHnAa Gbink BbicKasaHs
BO3paXeHnA Ha TOM OCHOBAHMKW, UTO CCbINKa Ha AokasaTenscrsa prima facie OyneT He,OCTAaTOUHO YETKO OTpaxaTh Hameperve
Pabouen rpynnb! yCTAaHOBWTL NPE3yMMNLnio, KOTopas ceasbisana Obl CTOpoHbl, ecny He ByayT MpeacTaeneHbl [oKasaTenbcTsa
npomvsHoro. Mocne obcyxneHns Pabouan rpynna NOCTaHOBMNA CAENaTh CChINKY HAa "OMpOBEPXMMOe [OKa3aTenbeTeo".

30. UYrtokacaeTcs NOQTBEPXAEHUA CUHTAKCUCA M CUHTAKTUYECKOM NPaBULHOCT 3aMMCU aHHbIX, TO Bbino BbiCKa3aHo 3aMeuaHve
B CBA3X C TEM, YTO CMOBO "CHUHTAKCUC" ABNAETCA OBYCMbICNEHHbIM, MOCKONbKY YeTKO He yKasblBaeTcA, WhaeT M pedb B 3TOM
NONOXEHUU NULLIL O BOMPOCAX TPaMMAaTVKL Nk Xe O NMPpOoToKonax obMeHa COOBLLEHUAMN U OPYIUX TeXHUUeCKUX TpeboBaHuAX,
N3BECTHLIX KaK "CUHTaKcuc ﬂaHHbIX" B KOHTeKCTe Me)KKOMI"IbIOTepHODI ceAan. Beino yKa3aHo, 4To ecan ucnonb3oeaHue cnosa
"cuHTakcuc” by aeT ToNkoBaTLCA B KAUECTBE CCbUMKY Ha rpaMMaTUKy 3anucy, TO 3TO MONOXeHNe MoXeT BbiTh OLLMBOUHO MCTONKOBAHO
KaK Kacalolleeca cofepXaHua 3anMcy paHHbiX. Bbino Takxe ykasaHo, uto nopobHoe nonoxeHve 8 niofom cnyyae Gyper
HeMpuMeHUMo K Tenerpamme, Tenekcy u Tenedpakcy. bbina BbipaxeHa Nog@epxKa WCKMOUeHUI0 NocneaHen YyactM nepsoro
npepnoxeHua nyHkTa 4. Bosobnapano, ofHaKo, MHEHWE O TOM, UTO CCbINKA Ha TeXHUUeckve TpeboBaHna ABNASTCA HeOOXOaMMON,
YUMTHIBRA NMPAKTUHECKOE 3HAUEHWE U LUMPOKOE MCTIoNb30BaHne Taknx TpebosaHnin npy 3neKTPoHHO Nepefpave coobuernii. Mocne
obcyxaenna Pabouas rpynna noctaHoBuna U3MEHUTL pOPMYNUPOBKY CChIIKM Ha TeXHUYecKue TpeBoBaHMA U MCMONL30BAaTh
HeﬁTpaﬂbele C TOUKHU 3peHnAa HOCUTEeNA TepMUHbL, C TeM 4Tobbl U3BexaTh ABYCMBICASHHOCTU.

31. bebifo BOCTUIHYTO oblLLee cornacue 0 ToM, YTO NOAoXeHue, cogepxaiieeca BO BTOPOM NPearoXeHn 3Toro NyHKTa, ABNAETCA
V3AMLUHAM U JONXHO OblTb UCKNIOYEHO.

32. B uenAx yueTa BbILLEYMNOMAHYTLIX 3aMeuaHWin BbiN0 NPeanoXeHo 3aMeHNTh NYHKT 4 CNefiyIoMM TeKCTOM:

"4) Ecrwm [oTnpasuTens) {coctanTens] nonyyaeT NoOATBEpXAEHAE NONYYeHNA, TAKoe MOATBEPXLIEHNE ABMAETCA ONPOBEPXMMbIM
[0Ka3aTenbCTBOM TOrO, UTO COOTBETCTBYIOLWAA 3anuMch AaHHbIX Obina nonyuyesa appecatoM. Ecnu B nonyuyeHHoM
NOATBEPXOeHNM YKa3biBaeTCA, YTO COOTBETCTBYIOLLAA 3arNChb [aHHbIX OTBEYAeT TexHuueckum Tpeboeanusam, mbo
COrNacoBaHHbIM, NMBO YCTaHOBNEHHbLIM B NIPUMEHAESMBIX HOpMaX, NOATBEPXAeHUE ABNAETCA ONPOBEPXMUMbIM [10KA3aTENbCTBOM
TOro, Uto 3T TpebosaHUA Gbinn BbINONHEHD!".

33. TMocne obcyxperna Pabouan rpynna nprHAna 3To NpeanoxeHne no cyLecTey v nepegana Tekct ctatei 11 Ha paccMoTpeHve
penakuMoHHON rpyrne.

Cratba 12. CocrtaeneHve KOHTPaKTOR

34. Pabouan rpynna paccMoTpena cnenyiowmii TeKCT npoekTa cratbi 12:

"1) B _KOHTEKCTE COCTaBNeHUA KOHTDAKTOB M €Cfv MHOEe He COrfacoBaHO cTopoHamu, odepTa U akuenT odepTbl MOryT
0pOV3BOAMTLCA ¢ MOMOLLLIO [3armceit] [coobiuernii] gaHHbIX. B cnyyae, ecnv KOHTPaKT COCTaBNAETCA C MOMOLUBIO [3armcen
[coobuienninl AanHbiX, OH He NPU3HAETCA HeeNCTBUTENbHLIM AN HE UMEIOLLIMM UCKOBOW CMb NWLLL HA TOM OCHOBAHWW, YTO
3TOT KOHTPAKT 6bl1_3aKNioYeH ¢ NOMOLLbIO Nofo6HbLIX CpencTs.
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[2) KoHTpaxT, 3aKkmioueHHbIn ¢ NoMOLLIO [3armceit] [coobieHnii] anHbIX COCTABNAGTCA B TOT MOMEHT [1 B TOM MecTe], Korfia
[ B kOTOpOM] [3arMck] [coobluermnel nanHbx, [MpepcTaBnAlowan) [NpeacTaenaiowee] coboit akuenT odepThbl [nonyyera)
[nonyueHo] agpecaTom nm cuntaetca [nonyyenroi] [nonyueHHLIM] cornacko ctatee 13.]"

HaszsaHve ctatbm

35. bBbina BbicKa3aHa TOUKa 3PEHNUA O TOM, HTO Ha3BaHWe CTaTbiHeOCTATOUHO MOSIHO OTPAXAET COASPXaHNe NONOXEHNI aHHOFO
MPOeKTa CTaTby, NOCKOMbKY 3TV NONOXEeHUA KACAIOTCA He TOMbKO BOFPOCa O COCTaBNEHNM KOHTPAKTA, HO 1 hOPMbl, B KOTOPOIA MOFYT

6biTh BbipaxXeHbl oepTa v akuenT ocdepThl. Pabouas rpynna B LenoM COrNacunack ¢ TeM, UTO HaHHbIA BONPOC HEOBXOAMMO
paccMOTpeTb B pefaKLMOHHON rpynne.

COyHkT 1

36. Bblnm BbicKasaHb! pasHble MHEHIA B OTHOLLEHM HEOBXOOUMOCTI HOPMbI, COE@PXALLENCA B nyHkTe 1. CornacHo ofHoMy U3
MHEHUIA, FYHKT 1 cneflyeT MCKMouMTL, B NonnepX Ky 3Toro MHeHWA YTBePXOanoch, Uto NyHKT 1 ABNAETCA MSMULLHM, MOCKOMbKY
B HEM fULLIL yKasbiBaeTCA O4YeBMOHOe, T.e. TO, YTO ocdbepTa WU aKkuenT odepTl, Kak U moboe Apyroe BOMNEeU3bABNEHAE, MOTYT
nepepaBaTLCA C NOMOLULIO NIOBLIX CpecTs, BKNIOUAR 3anucy AaHHbIX. BbINO 0TMEUEHO, UTO, BOSMOXHO, HET HEOBXOAMMOCTY FpK
COCTaBeHIN KOHTPAKTOB BHOBbL 3aKPENNATL MPUHLAM, KOTOPLIA YXe BONMOLEH B APYMNX TUMNOBbLIX 3aKOHOAATENbHbIX MONOXEHNAX,
Hanpumep B NpoekTax cratein § buc, 9n 10, yeTaHaBNMBAIOLIMX NPABOBYIO ASACTBUTENLHOCTb 3armcein AaHHbIX. Kpome Toro, Bbino
yKa3aHo, UTo MyHKT 1 MOXeT OKasbisaTh HebnaronpuaTHoe BO3feHCTBMe, MOCKONbKY OH OTMEHAET MPUMEHUMBIE B UHBIX CAYUAAX
MOMOXEHNA BHYTPUrOCYAaPCTBEHHOMO Mpaea, KOTopbIe MOTYT fPeanMCchIBaTL KOHKPETHbIE hOPManbHOCTH, Moanexatume cobmoaeruio
Npy cocTaBNeHN ONpefeneHHbIX KOHTPakTos. Takne dhopMansHOCTY BKNIOYAIOT HOTapuanbHOEe 3aCBUAETeNLCTBOBAHNE U ApYrve
TpeboBaHA B OTHOLLIEHNM MUCHMEHHON hOPMbI U MOTYT YUUTLIBATL COOBPAXEHUA, CBA3AHHBIE ¢ FOCYAApCTBEHHON NOMUTUKON,

Harpvumep, HeobXxoAUMOCTLIO 06ecreunBaTE 3aLLMTY OrpeAeneHHbIX CTOPCOH UMK NPeayrpeXaaThUX O CYLLLECTBOBaHN KOHKPETHbIX
pUCKOB.

37. OpHako 60MbLLUMHCTEO YnieHos MPynnbl cUMTanu, YTO NYHKT 1 cnefyeT coXparuTb. BbiNo YKA3aHO, UYTO B HEKOTOPbIX MPaBOoBLIX
cucTeMax OTHIOLbL He ABMAGTCA OYEBMAHBIM TO, UTO KOHTPAKTbl MOMYT 3aKMIOYaThCA C MOMOLLLIO 3NEKTPOHHLIX CPepcTs, a To
06CTOATENLCTBO, YTO INEKTPOHHLIE COOBLLIEHNA MOTYT MMETh NPABOBYID [eCTBUTENLHOCTb B KAYeCTBe [0Ka3aTenbeTs N UMeTh
HeKoTopble MOCMefCTBNA, KaK 3T0 NpefyCMaTpPUBaeTCA B NPoeKTax ctateit 9 u 10, He oBA3aTenbHO O3HAYAET, YTO OHU MOTYT
UCRONL30BATLCA ANA Lenen 3aknioueHnA OeicTBUTeNbHbIX KOHTpakToB. Kpome Toro, 6bino 0TMEUeHo, UTo NyHKT 1 He nNpuasaH
BCTYNaTh B KOMMM3MIO € HOPMaMmKU BHYTPUrOCYapCTBEHHONO NPaBa, KACAIOWMMUCA COCTABNEHNA KOHTPAKTOB; ero Lefb cKopee
COCTOUT B COIEMNCTBUM MeXYHapOAHOM Toproene rnyTem obecrieyeHus GonbLuein NPasoBoi oNpeeneHHOCTI B TOM, YTO KacaeTca
3aKMOYEHNA KOHTPAKTOR C MOMOLLBIO 3MEKTPOHHbIX CPECTB.

38. B oTHOWEHU TouHON chopMyNPOBKMW MyHKTa 1 Bbifi BbickasaH pAg 3amevyaHuin. OQHO U3 3aMeuaHnin 3aKnoyanoch B TOM, YTO
B NyHKTe 1 He pasbACHAGTCA, OXBATLIBAST NN OH TOMLKO CMyUau, B KOTOPLIX U OhepTa, U aKLeNT OdepTsl NepesaoTCA ¢ NOMOLLBIO
3NEKTPOHHLIX CPEACTB, UMM TaKXe cyvaun, B KOTOPbIX TONLKO odepTa unn ToNbKO akuenTt odepTbl NepegalnTCA ¢ MOMOLLBLIO
3NEKTPOHHLIX CpeacTB. YTobbi CHATL 3TY 03a60UeHHOCTL BbINO NPeAnoXeHo 3aMeHWTbL cnoea "c NOMOULLIO 3anmncen AaHHbIX"
cnegyoLlen hopMynvpoBKo: "c MOMOWBIO odepThl MW akuenTa ogepTbl, OTPAXEHHbIX B 3aMMcv AaHHbIX". OnpeaenexHyIo
03a604eHHOCTB TaKXe BbI3BAIO BbIPAXEHWE "MULLIb HA TOM OCHOBAHWK", KOTOPOE, BO3MOXHO, He OTBeUaeT CBOe MpeanonaraeMoi
Lienm, MoCKOmNbKY B TEX CAyYanX, Korga KOHTPaKT, 3aKMoHYeHHLIR C NOMOLLBIO INEKTPOHHLIX CPEACTB, ByAeT fA1LLeH AencTBUTeNsHOCTH
MM MCKOBOW CUMbl, MOXHO OyfeT yTBepXOath, UTO Takoe fIMLeHe NPOU3BeLEeHO NNLb HA TOM OCHOBAHWM, UTO KOHTPAKT Bbifl
3aKMioYeH C MOMOLLBIO IMEKTPOHHLIX CPEACTB, HO TAKXKEe Ha KakuxX-TO [OMNOMHUTENbHBLIX OCHOBaHWAX. YToGbl CHATL 3Ty
03a604eHHOCTb, BbINO MPEeANOXeHO BKIOUATL CNeAYIOLLIMIA HOBLIA MYHKT 2: “TO OBCTOATENLETBO, UTO KOHTPAKT COCTABMAETCA C
NOMOLLLIO OcbepThl UK akuenTa odepTsl, OTPAXEHHLIX B 3aMUCK [AHHbIX, HE CUUTAETCA EAUHCTBEHHLIM OCHOBaHMEM ONA 0TKa3a
8 MPaBoBOV AGUCTBATENBHOCTU UAK MCKOBOM CNE KOHTPAKTa, eciv [0Ka3aHo, UTO B 4aHHOM KOHKPETHOM cnyvae nocnencTevem
BHECEHUA 3TON 0epTsl UK aKLenTa ochepTsl B 3aMMCh AaHHLIX SBAAETCA TO, UTO 3Ta 3aMNCh MOXET BbITb HEHAEXHON U UTO B
M06oM OPYromM 0THOLLIEHM He BLIMONHAIOTCA YCIIOBUA, CTaHOBNEHHbIE BAYHKTE 1 CcTaThyt 6". Bbina Takxe BhipaxeHa 03aboueHHOCTb
B CBA3N C TeM, UTO CYLUECTBYyoWan GhopmMynpoBKa HEeAOCTATOUHO UETKO Pa3bACHAET CMOCOB, C MOMOLLLIO KOTOPOro MOryT
NPUMEHATLCA Apyrue dopManeHsie Tpebosanua, Hanpumep TpeboBarne 06 ynnate repbosoro cbopa.

39. MMocne obcyxpeHna Pabouas rpynna opobpuna cogepxaHue nyHKTa 1, KoTopbid 6bin NepedaH Ha paccMoTpeHne
penakumoHHon rpynne. YTobbl CHATb BHILLEYMOMAHYTYIO 03a60UEHHOCT OTHOCUTENLHO TOTO, UTO MYHKT 1 He [OMXeH OTMEHATb
FlONOXeHVA NPUMEHUMOrO Mpasa, KOTOPbIE MOTYT CUMTATLCA CYLUECTBEHHO BaXHLIMA B HEKOTOPbLIX CTPaHax no coobpaxeHusm
rocynapcTeeHHoi nonuTnkK, PaBouan rpynna pewmna [obasnth HOBbIA NYHKT, 2HANOMUHLIA NYHKTY 2 NpoeKTos ctatein 6, 7 1 8,
KOTOPbIA MPeayCMaTPUBAET, UTO NPUHAMAIOLLIEE OaHHbIE 3aKOHOAATENbHLIE MOMIOXEHUA FOCYNapCTBO MOXET UCKIIIOMUTb BO3MOXHOCTS
NPUMEHEHWUA MYHKTA 1 B HEKOTOPbLIX Cy4aAX, yKasaHHbX 8 AOKYMEHTE, C MOMOLbBIO KOTOporo 6yayT MpuUHATHI TWMOBbIE
3aKOHO[ATENbHLIE NONOXEHUA,

MyHkT 2

40. Bbiny BbicKa3aHbl PasHble MHEHUA OTHOCUTENLHO TOro, CREeAYET N COXPaHWUTL NYHKT 2. B noaaepXKy ero coxpaHeHus beino
YKa3aHo, UTO fIyHKT 2 NpY3BaH YCTPaHUTb HEONPEAENneHHOCTb, CYLLIECTBYIOWLYIC BO MHOMX MPAaBOBbLIX CUCTEMaX, OTHOCUTENbHO
MOMeHTa U MecTa 3aKNIOUEeHNA KOHTPaKTOB B TEX cryqasx, koraa odeprta v akuent odepTsl MOTYT NepegasaTbCA C NOMOLLBIO
ANEKTPOHHLIX CPencTB.  bBbinNo Takke ykasaHo, YTO HOPMa, COAEPXAaLUaAcA B MyHKTe 2, OTpaxaeT asanornyHble HOPMbI,
3aKpennexHble B8 TakuUX MexayHapoaHbix [OKymesTax, kak KoHeeHuma Opranusaumm ObbepuHeHHbX Hauumii o poroeopax
MEeXLyHapOaHOW KyNMM-Npoaaxy TOBAPOB, a TakXkKe BO MHOMX HALMOHANLHBIX 3aKOHAX.

41. OgpHako 6onbMHCTBO UneHos PaBouet rpynbl NPUAEpXMBAMNCH MHEHIA, KOTOPOE YK BbICKA3bIBaNoCh Ha ABAALATL LUECTON
ceccum Pabouei rpynnbl (cM. A/CN.9/387, nyHKkT 151); cOrnacHo aTomMy MHEHUIO, MYHKT 2 cniefyeT UCKMoUnTb, MOCKONLKY oH yaeT
BCTYNaTh B KONMM3UIO ¢ HOpMamu Npasa, MPUMEHUMbIMA K COCTaBMeRUIO KOHTPAKTOB. Bbifio COMTEHO, UTO TaKoe MonoxXeHue, Kak
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MYHKT 2, MOXET BbiATW 32 npefentt LUenn NPoekTa TMMNOoBLIX 3aKOHOGATeNbHBIX MONOXEHNA, KOTOPLIE [OMXHLI opraHmuyneaTbLCA
yCTaHOBNEHWeM TOro, YTO INEKTPOHHLIe COODLLEeHUA NO3BOAAT AOCTUYL TOM XE CTereHu MPasoBoi onpegenexsHocT!, YTo u
OOKyMeHTapHbie cooblueHnA. Bbino Takxe BbiCKa3aHo MHeHWe o TOM, YTO BO MHOMUX cny4anx obbeanHerue neﬁcray;oumx HOpPM,
KaCalOUUXCA COCTaBNEHUA KOHTPAKTOB, C NOMOXEHUAMN, COQEePXalUMMICA B npoekTe cTathi 13, noeneyer 3a coboin nocnencTseuA,
aHafnornyHbLIe TeM, KOTOPbLIX OXWUAANU OT MyHKTa 2 Te, KTO ero nNpeganoxun,

Cratha 13. Bpewms 1 MecTo nonyuenmna [3anveu] [cooBulerHus] OaHHbIX

42. Pabouan rpynna paccMoTpena Cnegytowni TeKeT npoekTa craTbi 13:

"1) Ecnu vHoe He cornacoeaHo oTnpasuTenem] ICOCTaBVITeI'IEMI W agpecarom ]3anmcm] |c006g=;eva ganHbiX (1 ecnn nHoe

He NpenycMoTpeHo NpuMeHWMbIM Npasom], [3ammck] [coobuuerme] AaHHbIX cumTaeTea nony4eHHbiM [ee] [ero] anpecatom

a) [c yueTom noanywkTa (b) HacToAwieit cratbu] - B MOMEHT, koraa [3arwces] [coobieHie paHHbIX_nocTynaer 8
UHOPMALIMOHHYIO CHCTEeMY afpecaTa U B YKasaHHYIO UM MHDOPMALMOHHYIO CUCTEMY TaKUM 0BPA30M, UTO OHO MOXET
BeiTe BocnpousseneHo anpecarowm, um korga [sanues] [coobuieHne] faHHbIX NOCTYNAO Bkl BUHODMALIMOHHYIO CHCTEMY

v morno 6b! 6bib BOCNPOM3BEaEHD, ecnn Bbl UHbOPMALMOHHAR cMcTeMa afipecaTa hyHKLINOHMPOBANA HaANeXaLLWM
o6paszom.

[b) ecom [3anucs] [coobluenue] santbix MMeaT Takyio dopmy, uTo TpebyeTea nepeeon, nekoaMpoBaHWue unv aApyras
06paboTka, ¢ TeM uTobbl [ora) [0HO] 6biNg MOHATHO afpecaTy - B MOMEHT, Korpa takaa obpaboTka_sasepLueHa, unv B
MOMeHT, Koraa Taxan o6paboTka fomxHa BbiTh, KK 3TO MOXHO pasyMHO NPesnonoxXuTs, 3apepuieHra.]

2) Ecnm uHoe He cornacosaHo [oTnpaeuTenem] [coctasutenem] u afipecatom [3armen] [coobiuernsl panHbIX [n ecam uHoe
He NpenycMoTPeHo NpuMeHnMbiM NpasoM], [3anues] [coobulerne] paHbix cuuTaeTca [nonyyerHoin] [nonyuentsiv] [eel [ero]

agpecaToMmBMecTe OcyLLecTBIeHnA ngeganHMMaTeanKoﬁgenTeanocm agpecartom; Benyyae, ecny agpecarumeet boniee
OOHOro MecTa OCYLLIeCTBSHUA NDeANPUHMATENLCKON OenATenbHOCTN, To [3anmch] [COOGL!;QHMG] OaHHbIX CUMTAETCA NoNny4eHHbIM
B_MecTe ocyulecTeneHva NpeanpuHMMaTen>ckon peAreNbHOCTH, KOTOPOE uMeeT Hambonee TeCHYIQ CBA3b C copepXaHuem

[3anucu] [coobrtenunal naHHbIX".
[yHkT 1

BerynutensHas dopmMynrposka

43. o obuiemy MHeHMIO uneroB Paboueit rpynnkl, B3ATOe B KBaAPATHLIE CKOBKM NonoxeHue ("[eci uHoe He npegycMoTpeHo
NPMMEHVMbIM MPaBom]”) criefAyeT UcKIUMTL, MOCKONBKY OTXOM APYIMX HOPM MPasa OT HOPM, YCTAHOBNEHHLIX NPOEKTOM cTaTsbu 13,
co3fan 6bl HeonpeaeneHHOCTb B OTHOLLEHUW BPEMEHU W MECTa NOMYUYeHWA 3armcei [aHHbIX.

44. B KoHTekcTe 06CyXAeHnA BCTYNMTENbHON hopMYNMpOoBKK NyHKTa 1 BbINO BLICKASAHO MHEHWE 0 TOM, YTO MPOeKT cTaThk 13

AO0MNXEeH He ToNbKo copepXaTh NONOXeHNA, KacaloLLMeca BpeMeHr U MecTa NonyveHns coobiLeHnit OaHHLIX, HOU B paBHOVI mepe -

3artparvieath sBonpoc 06 oTnpasneHn coobienus. PaccmoTperre Bonpoca o6 0TrpasneHn 3anuceil AaHHbIX, Kak Gbio 3aABNeHo,
ABNAETCA 0COGEHHO BaXHbIM AR TeX CTPaH, B KoTopuIX cooblueH1e, Kak npasnno, GyneT obasaTensHLIM ONA ero OTNPaBUTens co
BpeMeHu ero otnpaeneruA. Bbino oTMeueHo, UTO MOMOXeHWA, YCTaHABANBAIOLLME BPEMA OTFIPABNEHNA 3anvceil JaqHbIX, ByayT
0C06eHHO BaxHbIMU C YUETOM peLleHrA PaBouein rpynnbl MCKMIOUMTL MYHKT 2 NPOeKTa CTaTbit 12, KAaCAIOLMIACA BpEMEHM 1 MecTa
COCTaBMNEHNA KOHTPAKTOS C MOMOLLbIO 3NEKTPOHHLIX CPEACTB. JTa Touka 3peHWA Mofyunna o6LLIYI0 NOJaepXKY.

CopnyHkT (a)

45. Copepxanue nognyHkra (a) bbino couTeHO B Lienom npuemnembiM. Bbino BHECEHO NpeanoXeHue, KoTopoe nonyuino obiuyio
noLAepXKy U KoTopoe npesycMaTpyBano BHeCeHMe B laHHOE TMONOXEHUE U3MEeHeHU , ¢ TeM YToBbl yuecTb cuTyaumio, korga
afpecar ykasan nHchopMaLMOHHYIO CUCTEMY, KOTOPas MOXET Ui He MOXeT 6biTb MHbOPMALIMOHHOR CUCTEMON aapecaTa, a 3arch
AaHHbIX MOCTyrMna B WHopMaLMOHHYIO cUCTeMy afpecata, KoTopaa He Bbina ykasaHHOW cucTeMon. B Takoit cutyaumm, Kak
npeanaranock, JofXHa UCNOMNb30BATLCA YKa3aHHaA UHOPMaLMOHHaA cucTeMa. XOTA Gbio BbICKA3aHo NpearonoxeHue O TOM,
UTO TaKaa CUTYaUMA BO MHOMMX cnyuanx OyneT oXBaTbiBaThCA COrnalleHneM MeXLy CoCTaBuTenem u agpecaTtom, no obuiemy
MHEHMIO, HEOHBXOMMBIM ABNASTCA NOMONHUTENLHOE MONOXEHUE, NPU3BAHHOE YUECTL CUTYALIMIO, KOTfa aapecat B OHOCTOPOHHEM
nopAQKe yKasan KOHKPeTHYI0 UHGOPMAaLIMOHHYIO cUcTeMy ANA NoyyeHUa coobLLeruaA. Bbino NpeanoXeHo BKNKYATL B NOANYHKT (a)
cneqyiowyio popMynnMpoBKy: “ecnu afpecaT yKasan KOHKPeTHYIO MHGhOPMaLMOHHYIO CUCTEMY AMNA NOAYYEHNA KOHKPETHOM 3armcu
AaHHbIX, HO 3Ta 3an1cb OaHHbIX HanPaBnAeTcA B Opyryio uHbOpMaLMOHHYIO CUCTeMy agpecara, TO TakaAa 3anmucb JaHHbIX He
cunTaeTCcA NonyyeHHon o Tex Nop, NoKa afpecarT B AeNCTBUTENLHOCTU He MONyunT JOCTYN K 3TOMY CcoobLeHuio gamHHbix”. CyTb
3TOro NpefnoxeHna Gbina couTeHa B LIENOM NpUEMREMO.

46. B oTHoweHwM nognyHKTa (a) bbin BbickasaH pAg 3ameyatnit. O[HO U3 3amedaHmil 3aKnioHanoch B TOM, UTO CMbICH BbIpaXeHUA
“nHbopMaLmorHan cucTema” ABNABTCA HEACHDLIM, MOCKOMNBLKY B OFHUX CNyYanAX, Kak NpeacTaBnAETCA, 3TO YKa3biBaeT Ha KaKylo-nMbo
CUCTEMY CBA3N, a B [PYIMX CNyYasX - HA NEKTPOHHbIN MOUTOBbLIA ALLMK UK [axe Ha Tenekonup. Kpome Toro, 6bino 0TMeYeHo, uTo
He BMOnHe ACHO, AOMXHA NY TaKaa MHboPMaLMOHHAR CUCTEMA HAXOOWTLCA B NOMELLEHUAX apeCaTa UM Xe B ApYTVX NoMeLLeHMAX.
C 1eM utobbl cHATL 3Ty 03a604eHHOCTbL BbINO NPeANOXeHO ONPeenuTs 8 NPOeKTE CTATHY 2 TePMUH "MHDOPMALMOHHAA cucTema”.
Ipyroe 3ameuaHvie COCTOANO B TOM, YTO NOANYHKT () He COAEPXUT KOHKPETHLIX MOMOXEeHWA O TOM, Kakum obpasom cregyeT
YKas3biBaTtb MHhOPMAaLMOHHYIO CUCTeMY U MOXeT N BbiTe NPON3BEAEHO U3MEHEHUE oCne TOro, Kak Takaa cucrema Bbina ykasaqa
agpecatom. Elite oo 3amevarme Kacanoch UCNonb30BaHNA CNOB “yHKUMOHMpOBana Hagnexalmm o6pasom”. Bbiio BbicKazaHo
npeanonoXeHne 0 TOM, UTo Takas ¢GhOPMyNPOBKAa, BO3MOXHO, B HE[OCTAaTOMHON Mepe OXBaThiBaeT CUTYaLMIO, KacaiowylocH,
Hampumep, Tenexkonmpa, KOTopkil, XOTA U He ABNAETCA HEMCIPaBHbIM, HO BCErpa 3aHAT W, TakuM 06pasom, HepocTyneH. Bbino
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BbICKa3aHO MHEHME O TOM, YTO HEOEXOTMMO BKMIOUMTL HOBOE MONOXEHNE C LIEMbIO YTOUHUTB, UTO CUCTEMA [OMXHE BbiTb JOCTYMHO
AnA Toro, utobbl oHa cuMTanack yHKUMOHWPYIOLWeN Haanexalwmm obpasom.

DoanyHkT (b)

47. B oTHowweHum nofinyHkTa (b) Gbink BbICKa3aHbl pasnuuHbie 3aMmeuarms. OgHO U3 3aMeUaHWil COCTOANO B TOM, UTO CChINKa Ha
Heo6XoanMOCTb TOro, UTo6bl 3aNUChL AaHHbIX Bbifa "MOHATHOR'", ABNAETCA HETOUHON U MOXET MPUBECTU K ycraHoefieHnio 6onee
xecToro TpebosaHnsa, yem TpeboBaHMe, CYLLIECTBYIOWEE B HACTOALLIGE BPEMA B PEXUME, OCHOBLIBAIOLLOMCA Ha UCMONb30BAHMN
MUCHMEHHOM [OKYMEHTaLUWM, Koraa Kakoe-nnbo coobLieHne MOXET CUMTATLCA MONYUeHHLIM [aXe B TOM CNyuae, ecny OHO He
ABMAETCA MOHATHLIM ANA appecata. [lpyroe 3ameuvarne 3aKnovanoch B TOM, UTO CCbiika Ha 'rnepesofl” He ABNAETCA
uenecoobpasHoi 3a npefenami chepsl LN, NOCKONLKY OHA MOXET HenpaBUibHO TONKOBATLCA, KAK NPeAnonaraioLLas, uTo TeKcT,
HAMMCaHHBIN Ha KAKOM-ANG0 MHOCTPAHHOMA3LIKE, IOMXeH BbiTh NepeBeaeH, MPEXae UM OH MOXET CHUTATLCA MONYUESHHBIM COFNACcHO
noAnyHKTY (b). Elle ogHO 3ameuaHne 3aKmouvanoch B TOM, UTO B MOANYHKTe (D) He YUMTLIBAETCA GUTYaLMS, KOraa uHpopMauma
6bina HanpasneHa, NPY4eM He NPeanonaranocs, Uto oHa byaeT HeNoHATHoN agpecaTy. B kauecTee ripumepa Takoi cutyaLym 6uino
yKa3aHo Ha 70, YTO B 3aMoMMHAIOLLEe YCTPOUCTBO MOryT BbiTo HAMpaBneHbl 3awndPoBaHHbIe faHHble ¢ €ANHCTBEHHON LIeMbIO UX
COXpaHeHA B KOHTEKCTe 3aLLMThb! NpaB Ha UHTeNAEKTYaNbHYI0 COBCTBEHHOCTD. y
48. XoTa, No MHeHWIO MHOMVX UneHos Pabouein rpynnbl, noanyHKT (b) BomkeH BbiITb UCKMIOUEH, BLICKA3bIBANOCH TAKXE MHEHNE O
TOM, YTO cneflyeT MPeanpPUHATL NOMbLITKY YTOUHMTL (hOPMYNMPOBKY 3TOTO NOMNOXEHUA, C TeM YTOBbl TOMHO YKasatb Ha TO, YTo
KBanMUUMPOBANOCh KaK BaxHoe AOMNOMHEHWe K KOHUENUMU nonyueHusA B KOHTeKCTe SOW, a UMEHHO HMa To, YTO azpecarty,

BO3MOXHOQ, n0Tpe6yeTcs| BpeMA ANA Toro, 4Tobbl OH cMor paclungpoBaTts U NOHATL TMONyYEHHYIO 3anucb OaHHbIX unu ﬂlOﬁy!O
COOTBETCTBYIOLLIYIO YaCTb 3TOM 3aNUCU AaHHbIX.

MyHkT 2

49. B oTHOWEHUN TOrO, CNeayeT N COXPaHUTBL NYHKT 2, Bbink BbicKasaHbl PA3NMUHLIE MHeHUA. B NoSAepXKY UCKMIOUEHNUS 3TOTO
NyHKTa 6bINO YKa3aHo, YTO OH ABNAGTCA UINNLLIHVAM BCNEHCTBME TOMO, YTO BPEMA MONYUEHUA yxe NoapasyMeBaeTea B NyHKTe 1,
NOCKOIbKY 3arMCh AaHHbIX ByaeT NpesioMUpoBaTLCA NOAYYEHHON 8 TOM MECTe, KOTOPOro OHa AOCTUAMHET BO BPEMA €€ NONyUYeHUs
cornacHo NyHkty 1. B 3Toi ceAsu Bbino oTMeueHo, UTo B MOBOM Cflyuae TEKCT NYHKTA 2 HeoBXOZUMO M3MEHWUTb, C TEM UTOBbI
YCTPaHUTL HECOOTBETCTBAE C TEKCTOM NMyHKTa 1. [lpyras Touka 3peHuA 3aKniovanach B TOM, UTO MOMOXEHMe, CoZlepXaLleeca B
nyHKTe 2, ABNAETCA HellenecoobpastbiM, NOCKONLKY OHO KOCBEHHO YCTaHaBMBAET KOMNNINOHHYIO HOPMY, KOTOPAA MOXET 1 He BbiTb
npuemnemMon B Kauectse obtiieit HOPMbI, 0COBEHHO C YYETOM TOTO OBCTOATENLCTBA, YTO OHA OCHOBLIBAETCA Ha HafyMaHHOM
orpeneneHn MecTa rnony4eHna 3anMcen OaHHbiX. Bbino BLICKA3aHo Takke MHEHWE O TOM, YTO MYHKT 2 HeoBXO[UMO UCKMIOUNTS,
NOCKONLKY OH MPUBHOCUT HEHYXHOE pasnuune MexXgy npegnofnaraembiM MeCTOM NOAYUEHUS U MECTOM, KOTOPOTO 3armch OaHHbIX
thakueckn gocTurna 8o BpeMA ee MONy4YeHnA COrnacHo NyHKTY 1. Taxkoe pasfnmuue MOXET HerpasunbHO TONKOBATLCA Kak
BO3naraiolLlee Ha CoCTaBUTeNa pUck Kakon-nubo NoTepu unu N3MEHEHWA 3aMMCU AaHHLIX B Nepruog MeXay BpeMeHeM ee nosyyeHns
COrnacHo NyHKTY 1 1 BpemeHeMm, Koraa oHa AoCTUrNa CBOEro MecTa MoflyueHWA CornacHo NyHKTY 2. Bbifio Takke BbiCKasaHo
3aMeuanue o ToM, UTo NYHKT 2 6bin Bbl HeNprUeMNeMbIM B CyYae HANPAaBNeHUA TenerpamMmbi UM Tenekca 1 UTo ecnii COXPaHUTL 3TO

nonoxeHue, To ero cepy NpUMeHeHWs cnegyeT OrpaHUunTb, C TeM 4TOBbI OHO OXBATLIBANO TONLKO KOMMLIOTEPUINPOBAHHYIO
nepenauy 3anucei paHHbIX.

50. OagHako, no mHeHnio GonbluMHCTBa 4neHos Paboueld rpynmbl, NYHKT 2 cenyeT coxpaHuTs. HanomuHanock O TOM, yTo B
COOTBETCTBUM C MHEHWAMM, BbICKa3aHHbIMM Ha JBapuaTh LiecTon ceccm PaBouelt rpynnel (A/CN.9/387, nyHkT 161), ocHOBHaA
NpyunHa BKMIOUEHUS HOPMBI O MECTE NOoNy4YeHNA 3armen [aHHbIX 3aKMo4aeTcA B CTpeMneH yyecTb 0BCToATeNLCTBO, KOTOpoe
ABAAGTCAXaPaKTEPHbLIM LA 3NEeKTPOHHOM TOProBAM, HO KOTOPOE OTHIOAL He 06A3aTeNbHO Haanexatlmm obpa3om paccmaTpuBaeTcs
8 AENCTBYIOLLIMX HOPMAX BHYTPEHHETO UK MeXAYHaPOQHOro NPaBa, a UMEHHO TO OBCTOATENLCTBO, UTO MHMOPMALMOHHAA CMCTEMA
appecara, B KOTOpON nonyueHo coobLueHue unm ¢ KoTopoit coobLLeHre BOCTIpoON3BeeHo, 3a4acTyio pacronoxeHa 3a npegenamm
TON IOPUCANKLMN, KOTOPaA AENCTBYET B MECTE HaX0X[eHWA camMoro appecara. MoaToMy cMbicn [aHHOTO NonoXeHna - obecneunTs,
uTo6bI MECTO HAXOXQEHWUA MHDOPMALIMOHHON CUCTEMBI He ABMANOCH AUCMO3UTUBHBIM 3fIeMeHTOM U uTobbI, HRNPOTUE, CYLLLECTBOBana
onpepeneHHas pasymHaa CBA3b MeXOy afpecaToM U TeM MECTOM, KOTOPOE CuATAeTCA MEeCTOM MONy4eHvA, a Takxe uTobbl
cocTasuTens Mor HecnpenATCTBEHHO YCTaHOBUTL 3TO MeCTO. bBblno ykaszaHo, UTo Nonoxesue, coepxatleecs B MyHKTe 2, He
ycTaHasAMBaeT HOPMbI O pacnpeeneHu PUCKOB MeXEY COCTaBUTeneM M agpecaToM B cnyyae NOBPeXHeHUA MM NoTepu 3anucu
OaHHbIX B MEPUO MEXLY BpeMeHeM e€ NOMyYeHNA COrNacHo NYHKTY 11 BpeMeHeM, KOra OHa 4OCTUraeT CBOEro MecTa rnonyueHns
COrnacHo NYHKTYy 2. TIyHKT 2 BCEro AMLUbL YCTaHABNMBAET MPEe3yMMLUMIO, KACAIOLYIOCA NMPABOBOro hakTa, KOTOPLbiA [OMXeH
MCNONb30BATLCA B TEX CAYUAAX, KOra Apyrve HOpMb! MPUMEHMMOTO MpaBa (Hanpumep, HOPMB! Npasa, Kacalolmecs CocTaBnNeHnA
KOHTPaKTa Mny KOMMUauM HopM) TpebyloT onpeneneHna Mecta MofyyeHUs 3anMcu flaHHbIX.

51. B oTHOLWeHM TOUHOM HOPMYNMPOBKU MyHKTa 2 Obin BHECEH PALD NPefNOXeHU: UCKMIounTL Cnosa "ecnm uHoe He
NPeAyCMOTPEHO MPUMEHUMBIM MPaBOM”, B3ATHIE B KBafpaTHble CKOBKM, MO NpUYMHe, KOTOPoi 06BACHANOCH UX UCKNIOUeHNe 13
nyHKTa 1 (CM. NYHKT 43 BbiLLe); BKMIOYATL HOPMYMPOBKY C LIeNbI0 He AOMYLLIEHUA BOZMOXHOTO HECOOTBETCTBIA MEXAY NYHKTaMK 1
1 2; 3aMeHUTL CNOBO "CUNTAETCA" CNOBOM “NPesioMupyeTca”, ¢ TeMuTOEb! Pa3bACHUTS, UTO BO3HUKLLIAA FipaBoBas npesyMnuua byaeTt
ONPOBEPXUMOiA; ONPeaenvTs BpeMA OTMPaBNeHws cremyioLym o6pasom: "3anmMchb [aHHbIX CUMTAETCA OTMPaBNeHHoN, Korga oHa
BbIXOOUT U3-M0 4 HErNocpeCTBEHHOro KOHTPOAA COCTaBUTenNA"; OrpaHUUnTL Chepy NPUMEHEHUA NYHKTa 2 KOMMLIoTeprU3nup 0BaHHbLIMA
cOenkamu; 3aMeHWTb CCbINKY Ha "CofepXaHne 3ancy [anHbIX" CChIKON Ha "OCHOBHYIO cAenKy", KoTopas, KaK yKkasbisanoch, B
6onbLLEH CTeNeHN COOTBETCTBYET APYIUM AENCTBYIOLLMM MeXOyHapOoQHbiM OOKYMEHTaM; W Npu ycrnosun NpUHATMA Ha bonee
No3aHeM 3Tane peLlieHrsa 8 OTHOWEHM Cthepbl NPUMEHEHWA TUMOBbIX 3aKOHORATENbHLIX MONOXEHW B KOHTEKCTE NpoekTacraTen 1,
BKNIOUATL hOPMYNUPOBKY, UCKMIOUAIOLLYIO U3 chepbl NMPUMEHEHUA MYHKTa 2 BONPOChH!, KacatoLLMecs agMUHUCTPATUEHOMO U YronoBHOro
npasa, a TakXe HoOpM rnpasa o 3aumTe GaHHbIX.

52. Yrobbl yyecTb BbiLLeYNOMAHYTbIE MPEANOXeHnA U 3ameuanus, Pabouan rpynna nopyuina Hebonbluoh pabouen rpynne
NoJroToBUTL NEPECMOTPEHHDIA MPOEKT CTaTseM 13 AnA NpogonxeHua obcyxaeHna. B nepecMoTpeHHOM TEKCTe npoeKTa cTatbut 13,
paccmoTperHoM Paboueit rpynrioit, roBopuTes cnegyioluee:
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“CraTba 13. BpemA U MecTo oTNpapneHna 1 NonyJyeHus 3anvucu OaHHbIX

1) Ecnn uHoe He cornacosaHo [oTrpasuTenem] [coctasutenem] v agpecaTom [3anucu] [coobiLierna] paHHbiX, oTNpasnexne
[3armen] [coobLueHnA] ganHbIX APOUCXOANT B MOMEHT, Korga [3armcb) [cooblueHre] AaHHbIX OO0CTUraeT CUCTEeMbl CBA3MN,
HaxofAUIENCA BHE KOHTPONA COCTaBUTenA.,

2) Ecrim nHoe He cornacosaHo [oTnpasuTenem] [cocTasuTenem] U appecatom [3anmcu] fcoobuuerma] ganHbIX, Bpema ronyuerna
fsarmen] [coobuierna) pnanHbIX onpeaenseTca cnenylowmMm obpazom:

a) eci1 agpecar yKasan uHgpopMaLMOHHYIO CUCTeMY ANA e Takoi 3armey BaHHbIX, NoNyyYeHne NPONCXoauT & TOT
MOMEHT, Korga coobLueHne NocTynaeT B YKasaHHYIo UHPOPMALIMOHHYIO cUCTEMY;

b) ecrmagpecarHe yka3an uHhopMaLMOHHYIO CUCTEMY, NTONYUEHE NPOVCXOONT B MOMEHT, Korga [3armch] [coobLuenme]
OaHHbIX NOCTYNaeT B MHPOPMAUMOHHYIO CUCTeMy appecaTa;

C)  HesaBucUMO OTNOArYHKTa (a), ecri [3anuck] [coobLUEHe] AaHHBIX HArpaBNAETCAHEe B YKa3aHHYI0 NHhOPMALIMOHHYIO

cucTemy, @ B BpYrylo vHbOPMaLMOHHYIO cuCTeMy appecata, MofydeHue MpOMCXOOMT B MOMEHT, Korpa [3anmchb)
[coobLuerve] AaHHLIX BOCMPOU3BOOUTCA agpecaToMm;

d) B cnyyasx, oxsaTbiBaemblx MOANYHKTaMW (a) um (b), ecnn WHMBOPMAUMOHHAA cucTema hyHKUMORUpYeT
HeHaanexawmm obpasom, [3armcs] [cooblieHre] [aHHbIX ROAYYAETCA B MOMEHT, Korna [3armes)] [coobluerne] aaHHbIX
nocTynVno 6bi B MHGOPMALIMOHHYIO CUCTEMY 1 MOTNO 6kl BbiTb BOCNPOU3BEAEHO, ecin Bbl vHdopMaUMOHHaA cucTeMa
cbyHKUMOHMpOBaNa Hagnexam obpasom;

€)  Bcnyyasx, OXBaTbiBaeMbIX NOAMYHKTaM1 (a) umm (b), ecnn [3armes)] [coobLueHne] aaHHbIX TpebyeTt pexoonpoBaHvA
unm fipyroit o6pa6oTku AnA Toro, utobul [oma] [oHo] [Morna] [Morno] ucnonb3osaTheA anpecaToM, NonyyeH1e npoucxoauT
B TOT MOMEHT, Korfa Takasa obpaborka sasepLueHa, UM B MOMEHT, Korga Takan obpaboTka JonXHa BbiTb, Kak 3T0 MOXHO
PasymMHO NPeanonoXuTs, 3aBeplieHa, B 3aBUCUMOCTY OT TOro, UTO NMPOUCXOAUT paHblue,

HacToAwmiA NyHKT NpUMEHAETCA, HECMOTPA Ha TO, UTO MECTOHAXOXAEHNE UHDOPMALIMORHOW CUCTEMbI MOXET OTIMUYATLCA OT
MecTa nonyuexmna [3anuen] [coobileHnA] AaHHbIX B COOTBETCTBUM C MYHKTOM 3.

3) Ecnn uHoe He cornacosaHo {oTripaeuTenem] [cocTasuTenem] 1 anpecaTom KOMNbIOTEPUIMPOBaHHOM Nepeaauu [3anucu]
[coobuiermn] paHHbix, [3amMch] [cooblueHMe] maHHbIX MOMYYAETCA B MECTe OCYLLECTBNeHWA NPeanpuUHIMATenbCKON
AeATenbHOCTM agpecatoM. B cnyuae, ecin agpecar umeeT bonee ofHOTO MeCTa OCYLECTBeHUA NPeaNPUHUMATENLCKOM
FEATENIbHOCTH, MECTOM OCYLUECTEMEHNA TaKoi AeATEeNbHOCTU ANA Lenei HaCTOALLIro NyHKTa ABNAETCA TO MeCTo, KoTopoe
umeeT Hambonee TECHYIO CBA3b C OCHOBHON CHENKON.

4) TyHKT 3He MpMMEeHASTCA ANA ONPeieNneHA MecTa NoyYeHA ANA Lenen Nobbix HOPM aAMAHUCTPATVIBHOIO U YFONOBHOMO
npasa “n HOPM Npaga o 3aLmTe [akHbIX".

Hosblt nyHKT 1

53. bBbino BbickazaHoO 3aMevaHMe O TOM, UTO COODLUEHMe He CcfniedyeT CuaTaTh OTRPaBReHHbIM, €CAM OHO JocTvraeT
UHbOPMAaLMOHHOW CUCTEMbI afpecaTa, HO He NocTyriaeT B Hee. C Lienbio yuecTs 310 3ameuatme Bbino NpeanoXeHo 3aMeHTh Crnoso
"AocTuraet" cnosom "riocTynaeT”, XoTA ObiNO0 NPU3HaHO, YTO BPEeMA NOCTYMNEeHUA He MOXeT 6biTh ferko orpemenexo. [ina
obecrieueria COOTBETCTBUA C TEPMUHONOMMEN, MCNONb3YeMOit B [PYruUX NYHKTAX MPOeKTa cTaTey 13, 6biN0 NPeAnoXeHo BKAIOUATL
nepea cnosom “oOTrpasnexne” cnoso "BpemdA’ U 3aMeHWTL Cnosa "cucTema CBA3W' cnosamu “MHOPMaumMoHHas cucrema’. B
OTHOLUEHAN TepMUHA "MHGDOPMALIMOHHAA cucTema” BbiNo BbICKA3aHO MPERNOnoXeHUe O TOM, UTO, BO3MOXHO, clielyeT naTh ero
onpepereHvie B NPoeKTe cTaThin 2. B OTBET Ha BhiCKa3aHHOe 3aMeyarne 6bino pas3bACHEHOD, YTO B NMYHKTe 1 He paccMaTpUBaloTCA
cUTYyaLmu, B KOTOPLIX NponcxoauT 601 B thyHKLIMOHMPOBAHUM MHDOPMALIMOHHOK CUCTEMbI COCTaBUTENA, NOCKONbKY B TAKUX CRyYanx
cocTasuteno obbMHO W3BECTHO O TOM, YTO OTMpaeneHuA He npousowno. [locne obcyxgeHns Pabouas rpynna ogobpuna
cofiepXxaHne HOBOro NyHKTa 1 1 nepefiana BbiLLeYNOMAHYTbIE NPeRNoXeHUs Ha paccMOTpeHWe pefakLmoHHoN rpynnsl. Pabouan
rpynna Takxe pewmna paccMoTpeTb BONPOC O BO3MOXHOW paspaboTke onpegeneHna TepmnHa "MHGOpPMaUMOHHAA cucTema” B
KOHTEKCTe NPeAcToALlero obCyXaenna NpoekTa cratey 2.

HoBbin NyHKT 2

MNognyHkTbl (a), (b) 1 (c).

54. bBbiNd OTMEYEHO, UTO B NOAMYHKTaX (a) 1 (C) paccMaTpuBaeTCA cUTYaumA, B KOTOPOW afpecar yKassiBaeT UHhOPMALIMOHHYIO
cuctemy. Mo aton npuunke Pabouaa rpynna pewmna o6beauHuTe MognyHKTsl (a) v (c). Pabouad rpynna opobpvina cogepxaxue
nognyHkToB (a), (b) 1 (c) Npy ycnosun nx fancHenLwero paccMOTPEHUA PefaKLMOHHOA rpynno.

[ognyskT (d)

55. B otHoweHun nognyrkTa (d) Gbin BbickasaH pag 3amevaHuin. OgHO U3 3ameyaHnil 3aKnYanoch B TOM, YT noanyHKT (d)
MOXET TOMKOBATLCA KaK BO3naralolwmin Ha agpecaTta obpeMeHnTensHY0 06A3aHHOCTL obecreumsaTh MOCTOAHHOE (YHKLMOHMPOBaH e
ceoev cuctembl. B 0TeeT 6bi10 NOJUEPKHYTO, UTO Lienb NOANYHKTa (d) 3aKMIO4AETCA MULLb B TOM, UTOBLI NPEQyCMOTPETL CUTYaLMIO,
Koraa agpecaTt MOXeT HaMepeHHOo Unu No HeBPeXHOCTU Bbi3BaTb CHOM B (hyHKLIMOHMPOBAHMN CBOEI MHPOPMALMOHHOA CUCTEMDI.
Hanomu+anocek o Tom, uto 37a npobnema Gbina BeiABNeHa Pabouelt rpynnoil Ha ee ABaauaTs Wecton ceccum (oM. A/CN.9/387,
NyHKT 154) 1 uto noanyHkT (d) cooTeeTcTByeT rpUHLMITY cobniofena [oBPOCOBECTHOCTU B MEX[YHApOAHON Toprosne,
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OTPaXeHHOMY B NpoekTe cTaTbit 3. B 3T0i1 CBA3N GbINO BLICKA3AHO MHEHUE O TOM, UTO COCTaBNTENb [BOMKEH BbiTb 3aLUMLIEH B Tex
cny4anX, Koraa MHGOpMaLMoHHaA cHcTeMa anpecara He tyHKLMOHMPYET BOOBLLE Ui hyHKLIMOHUPYET HeHamnexalumm o6pasom,
HO He B Cyyanx, koraa nonyyexne Gbino HeBOIMOXHLIM BCNERCTBUE TOro, YTO MHOPMALMOHHAA cucTeMa aapecaTa bbina 3aHATa.
Bbina BuipaxeHa 0BECOKOBHHOCTb U TeM, YTO MOBAYHKT (d) MOXET COo3AaTh HEKOTOPYIO HEOMPemeneHHOCTb, MOCKOMBKY OH
OCHOBbIBAETCA Ha KOHLeNLMI C60A B thyHKLIMOHMPOBAHUM CUCTEMBI, TOUHBIN CMBICN KOTOPOIA HeACeH. Kpome Toro, Beino BbickazaHo
MHEHIe O TOM, UTO NOANYHKT (d) MPOTMBOPEUMT HOPMaM BHYTPUIOCYA2PCTBEHHOTO 3aKOHOAATENbCTBA, ONPEeREnAIoLLM TEOpUIo
nony4eHA, B COOTBETCTBUM C KOTOPOW KOHTPAKT HE MOXET BbiTb COCTABIEH, 6CM OhePEHT He NoAyUMn akLenTa ochepTbl 3-3a

HeyI0BNETBOPUTENLHOMO hYHKLIMOHMPOBAHWA €ro MHOPMALIMOHHON cucTembl. C YUETOM BbILLEYTIOMAHYTLIX 3aMeuannin Pabouas
Tpyrna pewumna UCKMounTs NoaAnyHKT (d).

MoanyHkr (e)

56. [lo npuumHam, yxe NanoxeHHsIM B KOHTEKCTe 0BCYXAeHUA NoAnyHKTa (b) MyHkTa 1 NPoeKTa, NoAroTORNEHHOro cekpeTapuaTom
(CM. NYHKT 47 Bbituie), BbiN0 BLICKA3aHO MHEHNE O TOM, UTO HOPMA, COLIEPXALLIAACA B NOANYHKTE (e), He ARnAeTCA UenecoobpasHon.
Bbino oTMeueHo, UTo NOANYHKT (e) ByaeT NPoTHBOpeUNTL ONpeeneHHLIM HOPMaM BHYTPUrOCYiapCTBeHHOrO 3aKOHOOATeNLCTBA, B
COOTBETCTBIU C KOTOPLIMUA FONYyUeH1e coobLUESHNA NPOUCXOANT B TOT MOMEHT, KOrfa CooBLIeHMe A0CTUraeT MecTa AeATeNbHOCTH
appecarta He3aB1CHMO OT TOTO, MOXET /1 afIPECaT UCMoNb30BaTHL 3TO coobuleHre. Kpome Toro, Bbino 0TMEUeHO, UTo NOZMYHKT (e)
NPOTUBOPEUUT TOProBbiM OOLIKHOBEHMAM, B COOTBETCTBUM C KOTOPbIMA OFpeeneHHble 3aKOAMPOBaHHbIE COOBLLEHNUA CUUTAIOTCA
nony4eHHbIMA Aaxe A0 UX BO3MOXHOMO UCTONb30BaHMA. Pabouas rpynna otMeTvna, UTo, BEPOATHO, NOTPe6YeTCA BHOBL MOCTABUTL

3TOT BOMPOC B KOHTeKcTe byayLuero obcyxaeHns Bonpoca 0 NOATBEPXAEHAM MONYYeHNA COFNACcHO NPOEKTY CTaThit 11, 1 peLunna
MCKMOUUTh NOAMNYHKT (€).

Hogbild nyHKT 3

57. PaBouan rpynna couna cogepxaqve HoBoro MyHKTa 3 8 LiefioM ipueMneMbIM. BMecTe ¢ Tem 6bino BbickaaaHo ripenonoxeHve
0 TOM, 4TO, BO3MOXHO, noTpedyeTca BHeCTM B (hOPMYNMPOBKY 3TOMO MyHKTA U3MEHEHWA, C TeM UTOGbi YTOUHUTL, UTO LaHHOe
NOROXeHWe KacaeTcA Kak chaKTMUeCKX, TaK W MpefnonaraeMblx OCHOBHbIX COENOK. Lpyroe NpeanonoxeH1e 3aKmouanocs B ToM,
uTO CnenyeT NPUHMMATL BO BHUMaHME OCHOBHOE MECTO OCYLLECTBNEHNA NPeANPUHMMATENLCKON AEATENLHOCTU B TEX Cnyyanx, Koraa
OCHOBHaA cAefiKa OTCYTCTBYeT. Bbino BLICKa3aHo elle 0fHO NPefinoNnoxXeHe o ToM, uTobbl [NA NPUBEAEGHUA HOBOIO NMYHKTA 3 B
cooTeeTCTBME CO CTaTben 10 Konserym Opranmsaumm OBbepuHeHHbIX Haumii 0 JOroBopax MeXpyHaponHon Kynmi-Nponaxy
TOBapoB, HeobxoauMo No6aBuTL hOPMYNUPOBKY, NPeayCMATPMBAIOLLYIO, UTO B TEX Cyuyasx, KOTAa afpecar He uMeeT MecTa
OCyLLeCTBREHNANPeANPUHUMATeNbCKOMAEATENbHOCTU, CNERYETNPMHIMATLBO BHUMAaHUE ero obbuHOe MecToHaxoxaeHve. Pabouas
rpynna cornacunack ¢ CyLeCTBOM 3TMX NMPeanoxXexid u nepeaana [akHbin BONPOC HA PAacCMOTPeHVe PeaaKUMoRHON rpynne.

HoBbih nyHKT 4

58. Pabouan rpyrina couna cofiepXaHne HOBOro MyHKTa 4 8 Lenom npueMnemsim,

Cratba 14. Xpadenue [3anuceit] [cOOBLLIEHNIA] AaHHbIX

59. Pabouan rpynna paccmoTpena cnepyiowuii TeKCT NpoeKTa craTek 14:

“1) B Tex cnyuasx, xorga 3akoH Tpebyer, uTobbl orpegeneHHan MHdoOpMaUMA coXpaHAnack B KayecTse 3armmcu, 3To

TpeboBaHne CUMTaeTCA yl0BNETBOPEHHbIM, €Mt UHDOPMALIMA XpaHUTCA 8 chopMe [3anmen] [coobLieHma] naHHbIX, Mpy YCNoBu,
uro cobniopaioTca TpeboBaHnA, YCTAHOBNEHHBIE B MYHKTaX 2 U 3 HACTOALLIN CTATHH.

[2) [3anucu] [coobiueHnal faHHbIX XpaHATCA B HemaMeHHoOM euge [oTnpaeuTenem] [cocTaBntenem] B nepegaHHom copmare,
a agpecaTtoM - B hopmate, B KOTOPOM OHM Bbli NonyYeHs!.]

[3) [3anucu coobuuermnal naxHbIX XpaHATeA B hopme, obecneunsaiotlein HezaMeANUTEeNbHLIR AOCTYN K HIAM U BO3MOXHOCTL
BOCNPOM38e0eHNA B NPUTOQHON ANA CUMTLIBAHUA YEN0BEKOM chopMe U, ecrm 3To Heobxogumo, B pacniedaraHHoM euge. Mioboe
onepamvsHoe obopynosanue, Heobxopumoe 8 3TOI CBA3W, NPEOOCTABNAETCA AMLIOM, XPaHALUMM MHdopMaumio B dopmMe

[sanueul [coobusermint panHbix]".

Obiumne 3amevanus

60. Mo obuiemy MHeHMIO Pabouet rpynnbl NPOEKT CTaTby 14 CNYXWUT KOHCTPYKTUBHO LENWU. YTo KacaeTca MecTa 3Toi cTaTh B
TWMOBbIX 3aKOHOZATENbHBIX MONOXEHVAX, TO ObINO BbICKA3aHO MHEHWE O TOM, UTO ee He cnegyeT BkmoyaTh B rnasy lll, kotopas
npuseaHa obecneunTs CBOQ AUCMO3UTUBHBIX HOPM ANA haKynbTaTUBHOrO NPUMEHEHNA CTOPOHaMM, CMIONB3YIOWLINMIA COBPEMEHHbIE
CpencTea ceA3N. BMecTo 3Toro MpoekT ctatbhi 14 cnepyeT nepeHecm B rnasy |, B KOTOPOM M3NaraloTCA HOPMbI, 3ameHsioLLne
CyLLeCTBYIOLME CTaTyTHbie TpeboBaHUA, KOTOPLIE PACCMATPVBAIOTCA B KAYECTBE NPENATCTBUAN PA3BUTUIO COBPEMEHHON TOProBnu.
Mpepnaranock Takxe BKNIOUMTL NPOEKT CTaTbk 14 B OTAENbHYIO raBy, MOCKONLKY OH He CBA3aH ¢ "TpeboBaHnamm (OTHOCHTENbHO
dopmbl". Mocne obcyxpeHns Pabouas rpynna peumna nepeHecT NPoeKT cTathk 14 B rnasy !, HaspaHue KOTopoi Heobxoarmo
byneT nepecmoTpeTs.

61. bbin BbickaszaH pAf 3ameqannii OTHOCUTENLHO CTPYKTYPbl NpoekTa cTatbyt 14. FoBOPMNOCH, B YACTHOCTH, YTO OTFOBOPKM B
nNyHKTe 1 ¥ B NyHKTax 2 ¥ 3 ABMAIOTCA U3MMLLIHUMY, NOCKONbLKY B HUX NOBTOPAIOTCA YCAOBUA, KOTOPbIE YXe coaepXaTca 8 npoekTe
crateu 6(1)(a). C yueTom 3Toro 3ameuarua 6bINO NPeAnoXeHo obbLeAuHUTL MyHKTLE 1, 2 U 3 B OOWMH NYHKT, OCHOBAHHLIM Ha
NOMoXeHWAX ryHKTa 1, 0fHaKO C UHOW OFOBOPKOWN CRedyIoWero cogepxaHna: "npu ycnosuu, uto cobniogaiotca Tpebosaruna
ctatbu 6(1)(a) v HDOpMaLMA XPaHUTCA B HEU3MEHHOM BUAe OTRpaBuTeneM U aapecaTom”.
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[yHKT 1

62.  Bbino BbiCKa3aHO 3aMeuaHe B CBA3M C TeM, YTO CnoBa "onpeaeneHHan MHpOPMALMA" B HEKOTOPbIX NPaBoBbIX CUCTEMaX MOTYT
UMETL HE COBCEM MOHATHDBIA CMBICT Y1 UTO OHM HEL0CTATOUHO MONHO OTPaXaloT obLLYIO LieNb NPoeKTa cTaTbk 14. CBA3AaHHOE C 3TUM
3aMevaHve 3aKkniouyanoch B TOM, YTO CNOBO "MHGOPMALMA”, BO3MOXHO, NPUOETCA OMPeQenTh B NpoeKkTe cTaThk 2. Bbirlo
NPeAnoXeHo 3aMeH TL 3TM Croea hopMYNMPOEKOIA Ha "orpeaeneHHbIe JOKYMEHTBI UM MHbopMaLma®. UTo KacaeTes KOHKpeTHOM

HOPMYNUPOBKKU 3TOTO NYHKTA, TO GLINO NPEQNOXeHO UCKMIOUMTL CNoBa "B KauecTse 3armen’, NOCKONLKY ¢noeo “"coxpaHanacs”
AOCTATOYHO MONHO OTPaXaeT CMbIcA.

MyHkT 2

63. bbino BeicKa3aHO 3ameuaHMe B OTHOLLEHMM HeLenecooBpasHocTH TpeBoBaHUA O TOM, UTOBbi WHbOPMALMS XpaHunach B
HeM3MEHHOM BMAae, MOCKOMbKY O6bMHO ANA uenel xpaHeHna CooblieHMA HeoBXOOMMO PacLLMGPOBLIBATb, YNMOTHATL MMM
npeo6pasoebieats. C y4eTOM 3TOrO 3ameuaHMA Gbio NPEANOXEHO CCINATLCA He Ha HEOBXOmMMOCTb XpaHeHus coobLeHU B
HeusMeHHOM Buge, a Ha HeobXxoaMMOCTb XpaHeH A cooblLeH i "B dopmaTe, B KOTOPOM OHY Bbinu Miepeaarsl, Ui B dopMare,
KOTOpbIV TOUHO OTpaxaeT nepefaHHyio uHgopmaLmio". Ellie 0fHO 3aMeuaHe Bbino CBA3AHO C TeM, UTO MYHKT 2 B CUfy TOrO, YTO
OH copepxuT TpeGosaHne o XpaHeHun COOBLUEHNA KaK OTRPaBUTENEM, Tak 1 aRPecaToM NPOTUBOPEUMT TOPFOBLIM OObIUAAM.

Oyrkr 3

64.  Bbino BeICKA3aHO 3ameyaHyie B CBA3M C TEM, UTO MYHKT 3 He OXBATLIBAET BCIO MH(POPMALIMIO, KOTOPYIO, BOSMOXHO, HeOBXOVMO
XpaHUThb U KOTOPaA BKMIOYZET, MOMMMO Camoro COOBLIeHUA, ONpefieNieHHyl0 MepenaHHyio MHbOPMALWMIO, KOTOPAs MOXET
noTpeboBaTbCA ANA uaeHTdMKaLMM coobiueHna. Flpyroe 3ameuarne Gbino CBA3AHO C TEM, YTO NYHKT 3 He YuUTLIBAET YACTO
BO3HMKAIOWEH B MPaKTUKe CUTYaLyK, KOrAa MHOPMALIMA XPaHNTCA He OTMPaBUTEeNeM UMM aapecaToM, a NocpeaHIKami.

65. [inA Toro 4Tobb! yHecTs BbILLEYNOMAHYThIE NPEANOXEHUA 1 3ameyaruns, Pabouas rpynna nopywina Hebonbluoit paboueii rpynne
MOAroTOBUTL NEPecMOTPEHHbIA MPOEKT cTaTsit 14 AnAa npogonxeHna obcyxaeHnin. Ha paccmotpeHue Paboueit rpynne Gein
NpefcTaeneH crenylowmnin NepecMoTpeHHbIN TeKCT NpoeKTa cTaTey 14:

"1) Becnyuae, koraa 3akoH Tpebyer, uto6bl ONpepeneHHsIe JOKYMEHTbI, 3amMCy UM MHGOPMALIMA NOLANEXANN XPAHEHIO, 3TO

TpebosaHe CUNTAETCA BLINOMHEHHLIM, €CNN XpaHeHue [3armcein] [coobuienuit] paHHbIX 0becrieunsaeTca ¢ cobriogeHMem
cnenylowmnx yenoeui; :

a) [aHanormuHbIX yCnosuaM, NPeAYCMOTPEHHBIM B MyHKTe 1 cTaTtsu 6};

b) [sarmcs] [cooBluermne] maHHbIX XpaHUTCA B MepefaHHoM ¢opmate umm B cdopmare, KOTOpbiM MoxeT ObiTb
MPOASMOHCTPMPOBAHO TOUHOE BOCNpoM3seeHme nepenaHHon nHbopMaumm; v

c) obecneunsaeTca xpaHeH1e nepepaHHoN UHpOPMALMK, CBA3AHHON C [3aMMChio] [COOBLLEHMEM] AaHHbIX, BKNIOYAsA
WHdopmaumio 06 otnpaeuTene, nonyyatene [nonyyaTensx] v Aare U BpeMeHU Nepeaun, Ho He OFPaHUUMBASCH STUM, 38
UCKMIOUEHeM Cryyaes, Korga 370 HEeBO3MOXHO BCAIEACTBME TOro, UTO MU, Ha KOTOPOE PacrpOCTPaHAETCA 3TO
TpeboBaHne 0 XpaHeHUH, He KOHTPONMPYET ONEepauM CUCTEeMb! CBA3U.

2) fMoboe NMLO MOXET BLINONHITL CBOM 0BA3ATENBCTBA NO XPAHEHMIO NOCPEACTBOM OBpALLEHUA K YCMYraM TOro un MHOro
rocpenH1Ka Npy cobnioAeHMM BhiLlieyKasaHHbIX YCNoBuiA".,

HoBbi NyHKT 1

66. BbiM AaHbl Pa3bACHEHUA B OTHOLLEHUM TOrO, UTO MOAMYHKTHI (a), (b) U (C) NPM3BaHBLI 3aKPENUTL YCNOBUA, NPY KOTOPLIX
06A3aTenbCTBO XPaHUTL 3aNMCK FlaHHbIX, KOTOPOE MOXET MPeyCMaTPUBATCANPUMEHIMBIM MPABOM, By LT CHUTATLCABLINOMHEHHBIM.
Yo kacaetca noganyHkTa (b), To 6O yka3aHo Ha OTCYTCTBME HEOBXOAMMOCTU COXPaHATL COOBLLEHME B HEM3MEHHOM BUAE, ECNKU
XpaHMMas UHGOpMaLIMA TOUHO BOCMPOWU3BOAWT 3aMWUCh JaHHbIX, KOTOpble Gbinn nepenaHbl. B oTHowweryn nognywkya (¢) 6bino
yKasaHo, YTo ero uenb - y4ecTb MHeHe O TOM, YTO, 8CAK onpefeneHHan nepefaHHan MHpOPMaLMA UMeeT BaXHOe 3HaueHue U
noanexuT XxpaHeHuio, Jpyran nepefaxHan Hdopmauma MoxeT ObiTb cknioveHa 6e3 yep6ba AR LeNnoCTHOCTY 3armceit AaHHbIX.

BeoaHas dopMmynmpoeka

67. bBbiNo BbICKA3aHO 3ameyaHue B CBA3M C TeM, UTO U3-3a CMOB "B cnyuae, KOrOa 3akoH TpebyeT' B Hauane nyHKTa MoxeT
CO30aTbCA BrEUaTNeHne, 4YTo OXBaTLIBAIOTCA BCe obnacm npasa, B TOM YMCNe HEKOTopble oBnacTv, B KOTOPLIX NOMOXeHue,
aHanorvuHoe NPoekKTy cTaThn 14, 6biNo Bbl HEYMECTHBIM, HANPUMEDP, ByXranTepckui yueT, OTMLIBaHUE SeHer N HA30pHOe NPago.
B uenax yueTa 3T0oro 3ameuaHna 6bino NMpepioXeHo orpaHnunTb Chepy NpUMeHeHWA NPoeKTa CTaThk 14 Tak Xe, Kak 310 6bino
CHeNnaHo B OTHOLLIGHUM Chepbl NPUMEHEHA HOBOTO MyHKTa 4 NpoekTa cTatei 13 (CM. NyHKT 52 Bbiwe). Pabouan rpyrnina npusHana,
yTo 3TOT BOMPOC Heobxoaumo GyneT BHOBL PacCMOTPETh B KOHTEKCTe 0BCyXaeHnA npoekTa crateh 1.

MoanyHkTsl (a) n (b)

68. PaGouan rpynmna couna cogepxanue ropnyHKTos (@) # (b) B Lenom npuemnemsivm.

MoanyHKT (C) U HOBbLIA MYHKT 2

69. bbinoBbLICKA3AHO 3aMeUaHMEe B CBA3M C TeM, YTOUCKIIOUEHWE, MPEeLYCMOTPEHHOE B KOHLIE NOANYHKTA (C), MOXET CTUMYMPOBaTh
HeO6POCOBECTHYIO MPaKTUKY UM YMbILLNEHHbIE HEMPaBOMEPHbIC [EUCTBUA B TOM CMBICNE, YTO NWLIO, KOTOPOE 0BA3aHO XPaHUTH
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3anmeu faxHbIX, MOXeT ObiTs 0cBOBOXAEHO OT BLINONHEHNA 3TOro 06A3aTENLCTBA HA TOM OCHOBAHUM, YTO MH(OPMALIMOHHAA CUCTEMA
BbIGPaHHOro NOCPeRHUKa ChYHKLIMOHVPYET B TaKOM PEXMME, KOTOpbI He obecrieuBaeT coxpaHeHvie NepeaaHHoil uHdopMatym.
B otBeT Ha 3T0 3ameuanme 6bino ykasaHo, UTO NOANYHKT (C), yeTaHaBnMBan 06A3aTENbCTBO COXPAHATL MepenaHHyio MHOPMALWMIO,
CBA3AHHYIO C 3aMMCbiO AaHHbIX, YCTaHaBMMBAET CTAHQAPT, KOTOPLIA MPEBOCXOAMT GONLLUKHCTRBO CTAHHAPTOB, HENCTBYIOLLMX B
OTHOLLIEHUN XpaHeHns coobiueHnii Ha Gymare. Kpome Toro, Geino yKasaHo Ha HeoBXoauMOCTb MPOBOaNTL HETKOE pasrpaHiieH e
MeXay TeMU 3NeMeHTamM1 NepenaHHonHbopMaLIi, KOTOPbIe KMEIOT BAXHOE 3HAUeHME AMA ABHTUDNKALMN COOBLLEHUA, U BECbMa
HEMHOroUMCNEHHLIMU JNeMeHTamMn nepearHoi WHbopMaLymM (Hanpumep, NPOTOKoNbl oBmeHa COOBUIEeHMAMM), KOTOpbie He
NPeACTaBnAIoT LeHHOCTM ANA 3anucy AaHHbIX M KOTOpbie, Kak Npasuno, GyAyT aBToMaTMUeCKU UCKMAOMATLCA U3 NOCTYNAIOWero
coobierua U NPUHAMAIOWIMM KOMMNBIOTEPOM BLLE [0 TOrO, Kak 3annch AaHHbIX hakTHecku NocTynuT 8 nHOpMaLMORHYIO
cuctemy afgpecara. Kpome Toro, 6bino BbicKaszaHO 3ameuaHUe O TOM, UTO MOANYHKT (C) MOXET HanaraTe pacnnbleuarble
06A3aTeNLCTBa, MOCKOMNLKY Pa3une MeXAy NepenaHHoN HhOopMaLMeN 1 3aMMCAMM [aHHbIX NPOCNEXMBASTCA HEAOCTATOUHO YETKO.
CornacHo apyromy 3ameuarHuio NOAMYHKT (C) MOXET NpefycMaTpusaTh TpeBoBaHNEe 0 XPAaHEHUN MHOPMALIMK, KOTOPARA OBbIMHO He
NOANEXUT XPAHEHUIO B COOTBETCTBUAW C MPUMEHMMBIM HALMOHANbLHLIM NpaBoM. Ellie ofgHo 3aMedanue Mo NYHKTY (C) 3akniouanocs
8 TOM, YTO ITOT MYHKT He MpelycMaTpuBaeT npasa nnlia, 06aA3aHHOro XpaH Th 3arcn AaHHbIX, NpuberaTs K yenyram apyrx TpeTsix
CTOPOH, @ He TONLKO NOCPEAHNKOB, Kak 3TO yKasaHo B MpoeKTe craThi 2. '

70.  AnATorourobsl yuecTb 311 3amevarua, Pabouan rpynnanopyunna HebonsLuoi paBoueit rpyrine nepecMoTpeTs hopMynupoBKY
noAnyHKTa (C) 1 HoBOro MyHKTa 2. Ha paccmoTperie Paboueit rpynribl 6bin MpefCTaBNeH CNeayIoLLi NepecMOTPeHHbIN TEKCT:

"c) ofecneuvBaertcA xpaHeHve NEPEAaHHON MHOPMALMK, CBA3AHHON C 3arMCHLI0 AaHHbIX, BKMIOYas WHdopMaumio of
oTnpasuTene, nonyvarene[nax] u narte v BpeMeHn Nepedaum, HO He OrpaHUUMBAACH STUM.

2) OfnsaTenscTBO agpecaTa XpaHnTb MHOPMALIMIO B COOTBETCTBUN C MYHKTOM 1 He PacnpoCTPaHAETCA Ha MoByIo YacTb i
TaKO WHbOPMALYKM, KOTOPaR nepefiacTcA ONA Uenei KOHTPONA 3a coobLUeHMAMM, HO KOTOpas He NnocTynaer B
MHOPMALIMOHHYIO CMCTeMy afpecata Ufin B YKa3aHHYIO UM MH(OPMALMOHHYIO CHCTEMY.
3) TNoboe AnLI0 MOXET BLINOMHUTL CBOE 0BA3ATENLCTBO NO XPAHEHWIO NOCPEACTBOM 0BpAaLLIEHMA K YCNyraMm TOrO UK UHOTO
nocpenHuka npy cobniofeHu BeILEYKa3aHHbIX YCNoBUR®.

71.  XoTA coaepxarne NepecMoTpeHHoro Tekcta bbiNo B LENOM MPU3HAHO NPUeMeMbIM, BbIN0 YKa3aHo Ha HeoBXO[UMOCTb
BKMIOUATL B NYHKT 3 nonoxerne, [onyckaiolliee XpaHeHue 3anuceid faHHbIX no6oit TpeTbelt CTOPOHO.

72. Pabouan rpynna opgobpuna copepxaxue NepecMOTPEHHOro TEeKCT RpoeKTa CTaThi 14 v nepepana ero Ha paccMoTpeHne
penakuMoHHOM rpynne.

Cratba 15. OTBeTCTBEHHOCTh
73. Pabouan rpynna paccmoTperna crieQyloLmin TeKCT NpoeKTa cTaThu 15:

“[1) Kaxgan ctopoHa HeceT OTBETCTBEHHOCTb 32 YObITKM, NPAMO BbiTEKAIOLLME 13 HECOBMIOASHMA KAKOTo-Bo 13 NONoXeHui
YHUUUMPOBAHHBIX NpaBu, 3a UCKMOYEHUEM Cy4aeB, Korga 3TO NpoucxoauT B pesynbTaTte niobbix 0BCTOATENLCTS,
npefcTasnAoLLYX coboi NPenATCTBME BHE KOHTPONA 3TOM CTOPOHDI, U KOrGa 0T Hee Hefb3A Bbino PasyMHO OXUOATs MPUHATURA
3TOro NPenATCTBUA B pacyeT Npu oTRpaske 1 nonyyexum [3anucent] [coobulieHni], AaHHbIX, UMM OBCTOATENLCTE, KOTOPbIX ObING
HEBO3MOXHO M3bexaTb Unu NpeoaoneTs.

2) Ecrmkakan-nubo ctopoHanpuenekaet NioGoro NocpeaHnKa K BLINOMHEHNIO TaKUX YCIYT, Kak Nepegava, perncTpauma nam H
obpabotka [3anmcu] [coobuieHnal GaHHbIX, CTOPOHA, KOTOPAA MPUBMEKAET TAKOro NOCPEAHNKE, HECeT OTBETCTBEHHOCTb 3a '
Y6bITKH, NPAMO BbITEKAOLLIME 13 AGNCTBUNA, HAPYLLIEHWIA UK YYLUEHWIA MOCPeAHVKA NPV NPefoCTaBNeHNM BbILLIEYNOMAHY TbIX

yenyr.

3) Ecnm Kakasa-nubo ctopoHa TpebyeT ucnonbaosaHUA APYron CTOPOHON YCNyr Kakoro-nubo nocpepHvka Ana BbIfonHeHUA
nepepnayn, peructpaLym un obpaboTku [3anucn] [coobuueHna] gaHHbIX, TO CTOPOHA, KOTOpas TpebyeT UCNONb30BaHUA TaKNX
YCnyr, HeceT OTBETCTBEHHOCTb NEpeR APYrod CTOPOHON 3a YObITKW, MPAMO BbiTeKaOLUe 13 SENCTBUA, HapyLeHnin nan
YNYLIEHUIA TaKoro nocpeaHuka npyU NpenocTasneHny BelLLEYNOMAHYTLIX yenyr]".

74. Tlo obuiemy MHEHWIO, MPOEKT cTaTki 15 crnefyeT UCKMOUMTE NONHOCTLI0. C yueTOM 3aMevaHnit, BbicKasaHHbIX Ha ABafLaTh
wecToin ceccum Paboueit rpynnbl (A/CN.9/387, nyHKT 170), 66In0 OTMEUEHO, YTO 3a UCKAIoUeHeM NpoekTos ctatein 10 n 11, B
TUNOBLIX 3aKOHOMATENbHLIX NONOXEHWAX, MO KpalHen Mepe Ha OaHHOM 3Tare, He YCTaHaBNUBaloTCA HOBbie 06A3aHHOCTW B
DOMOfIHeHMEe K TeM, KOTOPbIe YXe CYLLECTBYIOT Ha OCHOBaHWK MPYMEHUMOro Npaea U B CAMly [OrOBOPEHHOCTEN CTOPOH. bBbino :
pelueHO, UTO, XOTA BOMPOCHI OTBETCTBEHHOCTW W pacnpepeneHna pucka B 0bnact 3neKTPOKHONA rnepenayn AaHHbiX, BO3MOXHO, .
noTpebyeTcA nepecMoTpeTs B KoHTeKcTe ByayLieit paboTsl, NpoBefieHrie obLLIMX NMPeH No TUM BOMPOCcaM B KOHTEKCTe HacTOALLMX
nonoxexui Gbio Bbl NpexaespemMeHHbiM. Mocne obcyxgerua Pabouan rpynna npyHana pewlenre UCKNIoUMTL NPOEKT cTaTek 15.

HA3BAHVE TVMNOBbLIX 3AKOHOOATENMbLHbLIX MOMNOXEHUA

75. Wcnonb3oBaHue B Ha3BaH (hOPMYNMPOBKM "TUMOBbIE 3aKOHOMATENbHbIE MonoxeHua" 3actasuno Pabouyio rpynny BHOBb ;
npoaHanMaMpoBaTh MPUHATOE €I0 PpaHee pelleHVe O MNOAroTOBKE MPABOBOro TEKCTA B BUE 3aKOHOLATEebHbLIX MOMOXEeHUi
(A/CN.9/390, nyHkT 16). Pabouas rpynna BHOBb NOATBEPAMNA NPUHATOE €10 PeLLieHne O TOM, YTO TEKCT LOMKEH HOCUTL hopMy
TMnosoro 3akona (A/CN.9/390, nyHkT 17). Ynenbi Fpynmbl B LenoM npuaHanu, 4TOo ynoTpebnexne TepmmHa "TUMOBbIE
3aKoHOZaTeNbHbIE NONOXEHUA" MOXET CO30aTh HeoNpPeaeneHHOCTb B OTHOLLEHUN IOPUOMYECKOrO XapakKTepa 3Toro [OoKyMeHTa.
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Petuerne ncronsb3osath TEPMUH “TMMOBLIE 3aKOHOAATENLHbIE MONOXKEHNA" BbING MPUHATO C LIENBIO OTPAXEHUA TOTO, UTO AaHHbYA
TEKCT COQEPXWT Uenbliii PAZ MONOXEeHW, KACAIOWMXCA CYLLECTBYIOLLMX HOPM NpaBa, KOTOPbe B TUMMYHOM roCY[apcTee,
NPUHAMAIOLLIEM TUMOBOMN 3aKOH, 3aKPENASHb! B MHOFOUUCNEHHBIX MONOXEHUAX PA3NMUHLIX HALIMOHANbHBIX 3aKOHOB, 1 YTO, KAK 3T0
6110 MPM3HAHO HAa NpedbiayLLUei CECCUM, TaKkike MONOXEHUA OTHIOAE He 0BA3aTensHo BydyT dhuUrypuyposaTh Kak eguHoe Lenoe B
KaKoM-B0 KOHKPETHOM 3aKOHORATENLCTEE FOCYAapCTea, NPUHUMAIOLLIETO STOT AOKYMEHT. XOTA B NONL3Y COXPaHEHUA TepMUHa
“TUNOBbIE 3aKOHOAATENbHLIE NONoXeHUA" GbiNa BbickasaHa onpeaeneHHan NofAepXKa, GONbLMHCTEO UneHoB PYNNbI BLICKA3aNUCh
3a 7o, uTo6bl OTAATL NPeAnoUTEHMe TEPMUHY “TMMOBOW 3aKoH". LLIMPOKYIO MOAAEPXKY NOMYHANO MHEHNE O TOM, YTO C YYETOM
noaxepna, nabparxHoro Paboueil rpynnoii Ha 3rane 3agepLuieHia paboTs HAL 3TUM TEKCTOM, TUINOBbIE 33KOHOAATEbHbIE MONOXEHUA
MOXHO PaccMaTpueaTh B KauecTse cbanaHcupoBaHHLIX AMCKPELMOHHBIX HOPM, KOTOPbIE MOFYT TaKXe NPUMEHATLCA B COBOKYMHOCTH,
6ynyun cBefileHHbIMM B OfMH [OKYMEHT.

76. bBbin BbicKasaHbl pasfnuHble 3aMeuyaHnA B OTHOLLEHUWM OCTanbHbIX 3NEMEHTOB MasBaHvA. 3ITM 3aMevaHuA Kacanuch
¢popMyrnMpoBKM "NpaBoBble acneKTs’', KoTopan Bbina couTEHa CAMLLKOM PACTNLIBYATON ANA HA3BAHUA HOPMATUBHORO TEKCTA UMK,
Hao6opoT, coznaloluei NpespaTHoe Breyatnerne, BYATO B TEKCTE PACCMATPUBAKITCA BCe NPABOBbLIE ACTIEKTb], KOTOPbIE MOMYT GbiTb
CBA3aHbl ¢ ucnonb3aoeaHnem 3[V; ucnonb3oeaHuA cnosa “riepeaava’, KOTOPoe, Mo MHEHMIO UneHos IpynibY, ABNAETCA CAULLIKOM
Y3KUM U, Kak NpefiCcTaBnAeTCA, orpaHnimBaeT chepy NPUMEHeHNA TeKCTa TONbKO CAyYaAMn, Korpa MHgOopMaLmMsa nepenaeTcA,
MCKNIoUaA fpy 3TOM Cryyau, KOrJa OHa BCEro MMb XPaWWTCR; W BO3MOXHON HEaeKBATHOCTM YKa3aHMA B KOHUE Ha3BaHuA
“COOTBETCTBYIOLWMX CPEACTB Nepenaun naHHbix".

77. [nA pelserna atux npobnem beiny BhickasaHbl pasnuuHble NPeAnoXeHUs, KOTopLIe oTpaxam obLiee NoHUMaHUe Toro, UTo
B Ha3BaHU1 CnepyeT yunTbiBATL PA3NUUHbIe BO3MOXHBIE TEXHONOMM U COMETaHMA TEXHONOMMIA HAPAMY € HEOTHEMNEMbIM SfIEMEHTOM
HafexHoi 3anuev. MpeaAnaranocs, B YaCTHOCTH, MCMONL30BATH TAKWE TOHATUA, KaK “aNeKTPoHHas TOproena"; "ripaBoBble acneKTbl
3NEKTPOHHOW Nnepeaayn u coxpaHerns urdopmaumn®; "30W v gpyrve cpencTsa aNEKTPOHHOA TOproBnu”; "MpaBoBble acneKTs!
30" Hu opHa u3 rpegnaraembix hOPMYNMPOBOK He BbiNa NPU3HAHa NONHOCTLIO YAOBNETEOPUTENLHON. [Mocne obcyxaeHns
Pabouan rpynna npriHana cnepyioLLee HassaHme: "MpoeKT TMMOBOro 3aKoHa 0 NPABOBLIX aCNEKTaX 3MEKTPOHHOrO 0BMEHa AaHHbIMU
(31) n cooTeeTCTRYIOLMX CPEACTBaX Nepefiaun coobLueHmin”,

MMABA |I. OBLUME MONOXEHUA
CHocka k rnase |

78. Pabouas rpynna paccmoTpena cnegylowmin TeKCT CHOCKY K rnase |

“*HacTtoAume 3akoHogatentHble NONOXEHUA He UMEIOT NPeUMYLLIECTBEHHOM C1Nbl NO OTHOLLIEHVIO K MOGbIM HOpMaM rpaea,
npeaHasHaveHHbIM AnA 3awmTbl notTpebutenein”.

79. bBbiNO BEICKA3AHO 3aMeuaHne B OTHOLLIEHWA TOTO, YTO MPK COCTRBNEHNM NMPaBOBLIX TEKCTOB UCNONb30BAHNE CHOCOK ABNAETCA
HerpueMnemsiM. Pabouas rpynna, 0aHako, HaNOMHUB O CBOEM peLueHU, MPUHATOM Ha ee npeabiaywiei ceccum (cm. A/CN.9/390,
fyHKT 36), peLumna coxpaHuTe cHocky, Pabouas rpynna couna cogepXaHve 3TON CHOCKM B LIenoM NpueMaeMbim,

Cratba 1. Cdepa npumeHeHus

80. Pabouas rpynna paccmoTpena cnegyioumin TeKCT NpoexTa crathu 1:

"Cdepa npumeHeHmna**

HacToAwue 3akoHodatenbHule NONOXEHUA NPUMEHAIOTCA K [KOMMepuecKoi] MHgopMaLmn B popme [3anmcn] AaHHbIX.

** [INATOCYAapCTB, KOTOPLIE, BOIMOXHO, NOXENanT OrpaHnumTL Chepy NPUMeHeHUA HACTOALLIMX 32KOHO BATENbHbIX NON0XEeHUNA
MeXAYHapoaHLIMM [3ammcamv] gaHHbix, Komrceua npegnaraeT criefyioliA TeKCT:

HactoAwme 3akoHopaTensHbie MNONOXEHUA NPUMEHAITCA K |3anmcm AaHHbIX, KaK oHa onpefefeHa B fyHKTe 1
crarsy 2, B cnydasx, korpa [3a0Mch] BaHHbIX CBA3AHA ¢ MEeXAYHapoaHbIMUA TOPFOBbIMU vHTepecammn”.

81. bBbinv BbICKa3aHbl Pa3fNyHbIE MHEHWA B OTHOLLEHN UCMIONb30BaHWA NOHATUA "KoMMepUeckan uHdopmauma”. B uacTHocH, 6bino
BbICKA3aHO MHEHWe 0 HeobxoauMocTY 3beraTh N6Oro YNoMMKHanua "koMmepLmn” unu "Toproeau”. B noaaepxKy 3TON TOUKK 3peHna
YKas3blBanoch, YTO UCTOMNbL30BaHNe NOAOGHLIX MOHATUIA MOXET Mnosnedb 3a coboi NPobnems!, MOCKONLKY B HEKOTOPLIX CTpaHax
obilero Npasa, a Takxe pAge CTpaH rpaxaaHCKoro nNpaea oTCYTCTRYET OTfiensHaA oTpacnb TOProBOro Npaea, ! pasrpaHnueHne
MeXgy MPaBoBbIMA HOpPMaMU, EeNCTBYIOLLMMA B OTHOLLEHWM "TOPrOBbLIX OnepaLmit’, v HopMamm1, MpUMeHAemMsiMM Gonee LLMpoKo,
ByneT AnA Takux CTpaH Henerkoi unn HeobeluHON 3afaden. YKassiBanocs, Uto B NpedsidyLvx rnpasossix Tekctax FOHCUTPAN
nsberana HeONPaBAAHHOrO MCMOMNL30BAHUA TAKWX MOHATUIM, KaK "TOProens" unu "Kommepuus', a 8 nogrotosneHHom OHCUTPATN
TUNOBOM 3aKOHE O MEeXOyHapOQaHOM TOProBoM apbutpaxe, rge 3TM NOHATUA UCTIONLIYIOTCA, COAEPXNTCA Takxe onpepeneHve
TepmuHa "Toproseit". Pabouaa rpynna HanoMmHAna, 4TO Ha CBOeW MpeabidyLLen ceccuM oHa yxe noaHuMana 3Ty npobnemy
(A/CN.9/390, nyHKTb! 23-26). Bbino ykasaHo, 4To, xoTA Pabovas rpynria Ha cBovx NpedblRyLWmX CEeCCUAX pelumna He yaendaTs 8
TEKCTe OCHOBHOE BHUMaHME OTHOLLEHVAM Mexay nonb3aosatenamn 30U u rocygapcteeHHbMy opradamu (A/CN.9/390, nyHKT 21),
HUKAKUX pPeLLeHri O HerpUMEHUMOCTY NPOEKTa TUMOBOrO 3aKOHa K TaKuM OTHOLUEHWAM NPUHATO He Bbino.

82. BONBLUIMHCTBO, OOHAKO, BHICKA3ANOCh 3a TO, UTOBbI Cthepa MPUMEHEHMA MPoeKTa TUMOBOro 3aKkoHa Bbina Tak UMM uHavue
orpaHnueHa 06nacTLIo KOMMEPLIW. YKa3blBanock, UTo Takoe orparnueHue byaeT Hagnexatm o6pa3om oTpaxaTsh obuimii maHgaT
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Komncenm B OTHOLLIEHNM MeXQyHApOLHOTO TOProBoro Nnpasa. YKasbisanoch Takxe, YTo MPOeKT TMNOBOro 3aKoHa paspabaTsieanca
B KOHTEKCTE TOProBbiX OTHOLLEHMIA 1 MOXET 0Ka3aTbeA HerpreMnembiM ANA APYTUX BUOOE OTHOWEHUA. TeM He MeHee, no obLuemy
MHEHVIO, MCMONbL30BAaHNE TepMMHA "TOProBbii' MoXeT NnoTpebosath BKNIOUEHUA B NPOEKT TUNOBOrO 3aKOHa OMPeneneHUA 3Toro
NOHATUA 1 UTO Takoe onpegeneHie, No coobpaxeHAM NOCNe0BATENLHOCTH, [JOMKHO COOTBETCTBOBATL TEKCTY CHOCKM K CTaThe 1
Tunosoro 3akorHa IOHCUTPAN o mexpyHapogHoOM ToprosomM apbutpaxe. Kpome TOro, COrnacHo BbicKaszaHHbIM MHEHUAM, HUUTO
8 NPOEKTE TUMOBOro 3aKOHA HE ONXHO OrPaHNUMBATL NPABO MPUMEHAIOLLIEro ero rocyZ1apcTsa pacnpoCcTPaHAThL Cthepy NPUMEHeHNA
NpoeKTa TMNOBOro 3aKoHa Ha rons3oeaTenei U u cooTeeTCTBYIOLLME CpefiCTBA BHO KOMMEPUECKoit cdepbl. Boino pewueHo, uto
3TOT BOMPOC cneflyeT 4eTKo OTPasuTb B PYKOBOACTBE M0 NPUMEHEHUIO, KoTopoe ByneT noaroTosneHo nospaHee.

83. YT0 KacaeTcA hOPMYNMPOBKM OFPAHUYEHNA KOMMEPUECKON Cchepoi, To BbiN0 BbICKA3aHO MHEHWE O TOM, UTO OrpaHNuMBaThL
chepy NPYMEHeHNA NPOeKTa TUMOBOrO 3aKOoHa "KOMMEpPUECKON UHdopMaumeit” He cnegyeT. HecMoTpa Ha HeobXoaMMOCTb YeTKO
yKasaTb, YTO 3T HOPMbI NpeaHasHaueHs! ANA NPUMEeHeHUs B cdepe Toprosoro npasa, 6oino bl HeuenecoobpasHo 1 HeNPaKTUYHO
BOMOMHUTENbHO OrpaHMuMBaTh chepy npUMeHeHna "KOMMepueckol uHdopmaumeit'. bbina NpegnoxeHa cnepylowas Hosas
chopmyrmposka ripoexTa cratbn 1: "HacToAlmin 3aKOH ABMAETCA YaCcTLIO TOProBoro npasa. OH NMPUMEHABTCA K NIOGOMY BUAY
uHcpopmalmm 8 copme 3armen padHbx'. Mocne obcyxperua 3To Npepnoxerue 6L NpuHATo PaBouein rpynmoit, KoTopas
MOCTaHOBUNA TaKXe BKAIOUATL B KAUECTBE CHOCKU TEKCT, aHanomuHbin CHocke K ctaThe 1 Tunosoro 3akoxa KOHCUTPAIM o
MeXayHapoaHOM Toprosom apbutpaxe. '

CHocka K ctathe 1

84. XoTa 6bino BbICKa3aHO MHEHWE 0 HEOGXOAUMOCTU OrpaHMueHNs chepsl NPUMEHeHNA NPOeKTa TUMOBOrO 3aKoHa OBMacTbio
MeXfyHapopHon Toproeru, Pabouas rpyrina, cocnaslvch Ha pelleHne, NPUHATOE Ha ee npeabiayluel ceccu, nocTaHosuna
COXPaHUTL CyLIECTBYIOLMIA TEKCT.

85. TosaeeplueHum paccMoTpeHnAnpoeKTacTaTek 1 Pabouas rpynnanocTaHoBuna npucTymmTLK 06CYXASHUIO MPoeKTa cTaThi 3
# BEPHYTBCA K PACCMOTPEHWIO OnpeLieneHnid, CoQepXalunxca B MPoeKTe CTaTbyk 2, Nocne 3aBepLUeHUA PacCMOTPeHUA Opyrux
npoekTos cTtarteit (CM. MyHKTbl 132-156 Huxe).

Crarba 3. TonkoBaHWe TUMOBLIX 3aKOHONATENbHbIX NOMNOXEHIAN

86. Pabouas rpyrina paccmoTpena cneayloLmin TeKCT NpoeKkTa cTathi 3;
“Bapuant A 1)  [py TONKOBaHWM HACTOALLIMX 3aKOHOAATENLHbIX NONOXEHAN CIeAYET YUnTHIBATL [B HaANexXaluux cry4anx
VX MEXAYHAPOMAHbLIN XapaKTep v HeoHXoAUMOCTL COAENCTBOBATL AOCTUXEHMIO eOUHO0BPAa3NA BUX NPUMEHEHMM

u cobniogeHnio Bo6POCOBECTHOCTU.

2) BOHpOCbI, KOTOpble OTHOCATCA K NpeaMeTy perynnpoBaHnA HACTOALUMX 3AKOHOOaTEeNbHbLIX [1OMOXEHUA Y
KOTOpbIE NPAMO B HUX He pa3spellieHbl, NoaneXar paspetleHnio B COOTBETCTBUK C ofuwmmm npuHUmnamu, Ha
KOTOPbLIX OCHOBbLIBAIOTCA HACTOALLME 3aKoHOAAaTeNbHbIe NOMNOXEHWUA.

Bapuant B Mpy_TONKOBAHWN HACTOALLINX 3aKoHonaTenbHLIX NONOXEHUW cheflveT yuuTbiBaTb WX _LieNb N0 _peanvaaumm
chopMyAMPOBAHHBIX Ha MeXAOyHapodHOM YPOBHE MPUHLIMIOB, KOTOPbLIE HarpasneHbl Ha obnervexve
UCMONb3IOBAHUA _TEXHONOMMUECKUX [OCTUXKeHUn B MeTopax nepeflayt W _XpaHeHua uHbopMaumn, u

HGOGXOQMMOCT!: COQGVICTBOBaTb BOCTUXEHUO engooﬁgamAn B NPUMEHEHU 3TUX_NpUHUMNOB".

87. BONbLUMHCTBO UreHOB rPYMMbl BbICKA3anoch B NMonb3y BapuaHta A. BMecTe ¢ TeM Bbifio BLICKA3aHO MHEHUE, UTO CYLLECTBO
sapuaHTa B Heobxogumo oTpasutb MMGo B npeambyne K NPOEKTY TUMOBOro 3aKoHa, M0 B PYKOBOLCTBE MO €ro NPUMEHEHMIO,
KoTopoe byfeT noaroToBneHo Ha Honee no3gHeM atane. Bbino BbICKA3AHO 3ameuaHWe B CBA3W C TeM, YTO TEKCT BapuaHTa B,
BO3MOXHO, fiyullie OTPaxaeT TOT paKT, UTO NONCXEHNA NPOEKTa TMIMOBOTO 3aKOHA, XOTA ¥ MOArOTOBNEHbl HA MEXOYHapOLHON
OCHOBE, COBCEM He oba3aTensHO UMEIOT MeXpyHapogHbil xapaktep. [NA Toro urtobbl yuecTb 3T0 3ameyaHue BbiNo peLueHo
3aMeHUTb PopMYNMPOBKY "MeXAyHapoQHbI XapaKTep" B TEKCTE BapuaHTa A (hopMynMPOBKOR "MeXGyHapoaHbImucTouHmnk". Mocne
obeyxaemnma PaBouan rpynna ogofpuna cofiepxarive sapuaHTa A 1 nepefiana TeKCT Ha PACCMOTPEHNE PEOAKLMOHHON rpyrne.

Ciatba 4. [McknioueHa]

Crarba 5. M3ameHenve o AoroBopeHHocTv

88. Pabouan rpynna paccMoTperna crnenyloLmii TEKCT NpoexTa cTaTthm 5:

“[B oTHOLLEHWAX MEXOY CTOPOHaMM, yuacTeYIOLIMMA B NOArOTOBKE, XpaHeHUM, nepepadge, nonyyeHn unv nHon obpabotke
[3anmceit] parHbIX, €CAN B HACTOALLIMX 3aKOHOAATENBHbIX NONOXEHNAX HE NPeAYCMOTPEHO MHOE, UX COOTBETCTBYIOLLIME Npasa
v 06A3aHHOCTU MOFYT OMPenenATLCA NO QOrOBOPEHHOCTU MeXAY HuMK.]"

89. bbina Bbipaxera obwan noapepXKa NPUHLMIY aBTOHOMUM CTOPOH, KOTOPbI MOMOXEeH B OCHOBY NpoekTa cTateu 5. OpHako
6bino BbIpaxeHo obLiee MHEHWe O TOM, UTO .C YUeTOM MHEHWUH, BhicKasaMHbX Ha npefbigylient ceccmm (A/CN.9/390), moryT
BO3HUKHYTL OfpepeneHrbie Npobnems! B cnyyae UCronb30BaHWA LIMPOKON (hOPMYNMPOBKA NPUHLIMNA aBTOHOMUW CTOPOH, Kak 3T0
coenado B NpoekTa cTaTh 5. bbino ykasaro, YTo MpoekT TMNOBOFG 3aKoHa MOXHO B OFpeAeneHHOM CMbICNIe PAcCMaTpUBaTh Kak
CBOMI WUCKMIOUYEHNN 13 OBLLIernpU3HaHHBIX HOPM, KACAIOLWMXCHA hOpMbl 3aKOHHBIX cOenoK. Bbino BHOBL OTMEYEeHO, UTO Takue
obLuenpuaHaHHble HOPMbI OBLIMHO ABNAIOTCA UMMEPATUBHLIMA, MOCKONLKY OHM, KAK MPasufo, OTPaxXaioT PelleHnA B pamkax
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roCYAapCTBeHHOM NonMuTUKK. B CBA3W ¢ 3TUM 6bINO BbICKA3aHO OnACeHMe, UTo Be3orosopouHoe 3aseneHne o ceobome CTOPOH
OTCTYNath OT TUMOBLIX 3aKOHOAJATENbHLIX MONOXEHUA MOXeT GbiTb OLUMEOUHO WCTONKOBAHO Kak paspewaloLiee CTOPOHaM
MNOCPEACTEOM HEBLINOMHEHAR TUMOBLIX 38KOHOAATENbHLIX MOfIOXEH OTCTYNATL OT UMMEPATUEHBIX HOPM, MPUHATBIX 110 coobpaxeHnam
rocyAapcTeeHHoON NomuTukk. COOTBETCTBEHHO GbiN0 MPeANOXeHo, No KpaiHe Mepe B OTHOLLIEHMM MOMOXeHNH, COAePXaLUMXCA B
rnase Il v B NpoekTe cratbu 14, paccMaTPMBaTh NPOEKT TUMOBOFO 3aKOHA Kak yCTaHaBMBAIOLWNA MUHMMANBHOE MpuemMnemMoe
Tpe6oBakme B OTHOLLIEHN chOPMbI, U 110 TOMN MPUUKHE CUMTaTH MX obA3aTenNbHBIMA, 6CMIM B X TEKCTE MPAMO HE YKA3aHO MHOE. Bbino
OTMEUEHO TaKxe, 4YTo Ha npedbiAyLLen ceccun Paboueil rpynnbi sHauMTenbHylo noaaepxKy nonyunno NpeanoxeHMe o ToM, UTo
MPMHLIMN ABTOHOMMY CTOPOH AOMXEH PACNPOCTPAHATLCA TOMLKO Ha MofoxXerua rnaest 1l (A/CN.9/390, NyHKT 76). Mocne obcyxpeHns
Pabouan rpynna npuHAna 3To npeanoxeHne 1 nepepana Teket MpoeKTa cTatbit 5 Ha paccMOTPeHWe peaaKLMoHHON rpynre.

Bkmiouenune NOCPencTBOM CCbinkKu

90. B pamkax o6cyxpeHua npoekTa crathv 5 6bino BHECEHO npeanoxexne BKNIOYATL B NPOEKT TUMOBOMO 3aKOHa MonoxeHue,
obecrneuvsaioiliee NPUsHaHMe Toro, YTo onpeneneHHbie yCrioBnA, KOTOpbie MOryT BbiTb BKMOYEHD! B 3anUCh [aHHbIX nocpencTeoM
NPOCTOI CCLINKK, ByRYT MMETL TaKyIo Xe IOprAanYecKyIo cuny, Kak ecnu 6bl OH1 B MONHOM o6beme Gbink N3AOXeHs! B TEKCTE 3TN
3ammcn faHHbIX. Bbino 0TMeueHo, YTo BONPOC 0 BKNIOUEHN NOCPeRCTBOM CChiNKM OnpeaeneHHbIX yenosui B coobluenne 30N uveer
AipyHLMNMansHoe 3HaueHne ana nonbaosartenein 3AM 1 uto noatoMy 0cobeHHo BaxHO 0BecrieunTs onpefeneHHoCTs B OTHOLLIEHAN
nopAagKa UCnons30BaHMA 3Toro MeToga. bBbina BbicKasaHa MbICNb O TOM, YTO 3N, no scei BugaMMOCTY, NpeacTasnAeT coboit
CriCTeMy BKNIOUYEHMA NOCPeCTBOM CCbiKU, MOCKONbKY coobueHA DU He UMEIOT CMBICNA M BECOMOTO 3HAUSHUA ANA 3aKMoueHna
KOHTpaKTa 663 BKAIOYEHA MOCPEACTBOM CCbINKM COOTBETCTBYIOWMX CTaHaapToBNepegaum. Pabouan rpyrna ¢ Gonbiumm BHUMaHMEM
OTHecnach K 3ToMy npeanoxeHuio. Buino NpuHATO petuerne o Tom, uto Pabouan rpynna nogpo6Ho paccMOTPUT 3TOT BOMNPOC Ha

OfHON 13 CBOMX ByQYLUMX Ceccuin.
INABA Il. TPEBOBAHUA OTHOCUTEMNBLHO $OPMBbI
Cratba 5 buc

91. Pabouan rpynna paccmoTpena credyloLmin TeKCT NpoeKTa cTaThit 5 6uc:

*MHdopMaUmA He NPU3HAETCA HE MMEIOLLIeH I DUANYECKON CUNbI, HENeACTBATENLHOM MY He WMEIoLIENNCKOBOM CUIbi fIULLIL

Ha_TOoM OcHOBaHWW, YTO OHa 3anncaHa B chopme laanwcml AaHHbIX.

92. bBbiny BbICKa3aHb PA3NMUHBIE TOUKM 3PEHUA B OTHOLLIEHMM LIeNnecooBpasHOCTU COXpaHeHus CTaThu 5 Buc. B ronbay ee
WCKMOUEHNA 6bIN0 YKa3aHo, YTO NPOEKT CTaTbM 5 GIC ABNAETCA HEHYXHBIM, MOCKOMbKY NPUHLIAN HEAVCKPUMMHALIMU B OTHOLLIEH
3armeein AanHbIX YXe 3aKperfieH B NpoeKTax crareil 6-9 1 [obaBneHUe Kakoi-To 06LLe HOPMbI MOXEeT MMLLL CO30aTh nyTaxmuy
BOTHOLUEHWM Lienein flaHHbIX MPOoeKTos cTaTeid. bbino BbickasaHo NpefronoxeHue o ToM, UTo ecrv obLuee Nofoxexue, aHanorMuHoe
cofiepXaHuio NPoeKTa cTatht 5 Bic ByneT couteHo HeOBXOOUMLIM, TO €ro cheflyeT BKMOWATL B 3aKOHOAATENLHOE PYKOBOACTEO,
perynupyioLLee rnopaaok NPUHATUA [aHHBIX TUMOBbIX MONOXEHWH, KOTOPOoe BOMKHO BbiTh NOLAroTOBNEHO Ha Bonee nosgHeM atane,
“nu No KpavHen Mepe B cHocky K rnase Il. B oTeet Ha 370 6biNo yKasaHo, uto obllee nonoxeHue, 8 KOTOpOM U3nararncA 6bl
OCHOBONONArAIOLLMIA NPUHLMI, NPeyCMaTPUBAIOLLMIA HEAOMYCTUMOCTL MUCKPUMHALIAM B OTHOLLISHUA 3armcet AaHHbIX, ABNAETCA
Kpaie Heobxoaumem. [Mpeobnapalolian ToUKa 3peHUA CBOAUAAC K TOMY, UTO OCHOBHOE coflepXaHue npoekTa cTateu 5 6uc, B
KOTOPOM U3NaraeTca OCHOBOMONAraloLLMIA NPUHLMN O HEAOMYCTUMOCTY OUCKPUMUHALIAW B OTHOLLIEHUW 3aNMCeit AaHHbIX, cnedyeT
coxpanuThb. Mo MHeHno BonbluMHCTBa UneHos Paboueit rpyrirbl, TaKo# NPUHLMI [ONXEH MMeTb 0bLLee NPUMEHEHHE 1 ero copepa
He AoMXHa orpaHUUMBAaTLCA BOMPOCaMK [0KA3ATeNbCTs UMM APYIVMA BONpOCami, KOTOPbIE PaccMaTPUBAIOTCA B MPOEKTax craren 6-9.

93. bbiny BbicKa3aHbl pasniuHbie 3aMevaHVs ¥ NPEANOXeHUA B OTHOLLEeHUM hOPMYNUPOBKM NpoeKTa cTathit 5 6uc. OpHo U3
3aMeuaHnit 3aKMmoYasnocs B TOM, YTO B 4AHHOM MNOMOXEHUW, BO3MOXHO, HELOCTaTOUHO YETKO YKA3bIBAETCA Ha TO, UTO OHO MPU3BAHO
UMEeTb NPerMYLUECTBEHHYIO cuny Mo CPaBHEHWIO € NPUMEHUMbLIMA HOPMaMU BHYTPUIOCYLAAPCTBEHHOIO 3aKOHOOATeNnbCTBa,
NPegnMCLIBAIOLLIMMI UCTIONL30BaHWE NMCbMEHHONOPMbI AN NOANMHHMKA. BbINc NpegnoxeHo KOHKPETHOYKa3aTb BTeKCTe NpoeKTa
cratbyt 5 61c Ha TO, YTO OHA NPUMEHAETCA "He3aBucuMo” OT Kakux-nubo cTaTyTHbIX TpeboBaHWiA B OTHOLUEHUM NMCbMEHHOW opMmel
ununognuHHMka. [pyroe npeanoxete npegycMaTpysano BKMIOYEHWE B BaHHOE NONOXeHUe, BO n3bexaHne HenpusHaHnA MCKOEOM
cunibl 3arMMCK [aHHbIX fUWLL HAa TOM OCHOBAHMM, UTO OHA HeHanexHa, hOopMyFMPOBKV crneqylouiero cofepxaxua: To
0b6cToATENbCTBO, UTOMHPOPMALIMA 3adiKCMPOBaHa BBUAE 3aMUCK AaHHBIX, HE CUNTAETCA 8 AUHCTBEHHON MPUUYMHOM ANA HeMPU3HaHUA
IOPUONYECKON CUNbl, BENCTBATENLHOCTM UMM UCKOBOW Cufbl OaHHOW 3armMck, ecnn BydeT nokasaHo, UTO B KOHKPETHOM
paccmaTpuBaemoM criydae nocrefcTBrem hurkcauyn 3Toi uHcdopmaumm B sufe 3anncy OaHHbIX ABNAETCA TO, UTO [aHHan 3anv1c"b
MOXET OKa3aThCA HEHAMEXHON UM UTO B KAKOM-NMB0 MHOM OTHOLLIEHUM He BLINOAHEH! YCNOBUA, MPeRyCcMOTPeHHbIe B cTaTbe 6(1)".
MpoTve 3Toro NpeanoXeHNA BblNn BbIABUHYTH! BO3PAXKEHWA Ha TOM OCHOBaHWK, UTO AaHHAA GOPMYNMPOBKA MOXET HerpasunibHO
TOMKOBaTLCA KaK Npednonaralowan, Yo 3ammMcu AakHbIX ABMAIOTCA WU3HAYANLHO HeHamexXHbIM. B gpyrom npegnoxeHun
npepycMaTpuBanoch o6aenTL HOBLIN MYHKT, aHaNoruuHbLIA NpoekTam craten 6(2) n 7(2), B KOTOPOM MPUHMMEIOLLIMM 3TX TUNOBbIe
NONOXEHWA rOCY flapcTeam paspeianocs Gb! UCKNIOUMTL NpUMEHEHe CTaTei 5 BUC B HEKOTOPbIX KOHKPETHO YKa3aHHbIX Cny4anx npv
OCYLLeCTBNEHW [aHHOro NpoexTa TMNoBOro 3akoHa. C Touku 3perna penakumm d)"opmyl;lwpoaxm npepnaranock 3aMeHnTL CNoBo
"uHdpopMauma" CnosomM "3armck” unn cnosamu "HbopMaLIMA B Buae 3anicy AaHHbIX" WaK “3arnch AamHbLIX ¥ CORepXallanca B Hev
mHgopMaLmn”,

94. Mocne obcyxaeHna Pabouan rpynna pelumna coxpaHuTb cofiepxaHme npoekTa ctatbh 5 Guc v nepepats NpeanoxeHua B
OTHOLUEHUM hOPMYNMPOBOK HA PACCMOTPEHVE pefakUMOHHOW rpynre.

Cratba 6. [PyHKUMOHanbHLIA 3KemeaneHT] [Tpebosanuel" oucoMeHHOW dhopmbl”

95. PafBouan rpynna paccmoTpena cneayiownii TeKCT NpoekTa CTaTbi 6:
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*1) Ecnu kakas-nn6o Hopma npaea TpeByeT NpefcTaBneHua UHbODMALMN B nucbMeHHoW dopMe v NpenycMatpvsaeT

HacTynnetxe B NPOTUBHOM cfiydae onpeneneHHsIX NocneacTeNi, Takoe TpeboBare CUNTAETCA BLINONHEHHLIM B OTHOLLGHUM
[3armen] gaHHbix, coflepxatuei Tpebvemyto nHdbopMaumio, ecnu

a) MHd)opnfauwﬂ MoxeT BbiTh [Bocnponssenenal [MpogemoncTprposaHa) & [BU3yanbHOM M MOHATHO!
pasbopunsoil] [monroeeuHoit) dopme; u

] [ymo6ountaemoi,

b) wndbopmauma xpaHutcs B KauecTse sanucy.

2) TlonoxeHWA HACTOALLEN CTATbY HE NPUMEHAIOTCA B cnegyloumx cnyyasx: [...]"

OyHKT 1
BetynvrensHas opmyampoeka

96. Pabouas rpynna opoBpuna conepxanne BCTYMMUTENbHOM $OpMYriMpoBKA MyHKTa 1. Bbino NpegrioxeHo, UTobbl MPOEKT CTaTH 6,
MOMUMO Criy4aes, Korpa npUMeHAeMoe 3aKoHOAaTensCTeo TpebyeT, YTo6b) UHopMaLMA "Bbina NPeACTaBNEHa B MACKMEHHON chopme”,
npegycMartpuean Bl ciyuau, Korfa 3aKoHoAaTensCTeo TpebyeT, Utobbl UHbOpMaLMA "BbINa" B MMCLMEHHOG dopme. Mo obemy
MHEeHMIO, TaKylo choPMYMUPOBKY CNEQyeT BKMOUNTL B [AHHOE MONOXEHME.

oanyHkT (a)

97. PaBouan rpynna paccmoTpena paamuHbie TepMUHb, KOTOpbie yKasaHbl B MOANYHKTe (a) B KBAQPATHLIX CKOBKax. bBbinu
BbICKa3aHb! PasnniHble MHEHNA B OTHOLLIEHVW VCMIONb30BAHWMA CIOBA “AONMOBEUHON". COrflaCHO OHOI TOuKe 3pEeHKnA, 3TO CNOBO
ChepyeT COXpaH1Th, NOCKONbKY AONMroBEUYHOCTL AONXHA PACCMATPUBATLCA B KAUECTBE HEOTHLEMNEMOro CEONCTEa 6ymam. OgHako
npeobnagaioluan Touka 3peHnA CBOAMNAc K TOMY, UTO MoNoOXeHve, ycTaHasnmeaioliee thyHKUMOHANbHbIN 3KBUBANEHT MACHMEHHO
opmbl, He AOAXHO BbiTb HANPaBNEHO Ha obecneyeHne [ONrOBEYHOCTH, OCOBEHHO ¢ y4eTOM TOF0, YTO B OCHOBE NPOEKTa CTaTsh 6
fIeXUT NOHATHE "3aMMChb AAHHLIX" B TOM BUAE, Kak OHa orpegeneHa B NPOeKTe cTaTsi 2, UTO yXe npefronaraeT onpegeneHHyio
CTeneHs ponroseuHoc. flocne obcyxaenna PaGouan rpyrina peumna UCKNIOYATL CNoeo "ponroseyHoir”. B xoge obcyxgeHua
npennaranoch yKasatb Ha TOUHOCTb U HAL@XHOCTb KaK Ha 3NeMeHTSI (hYHKLIMOHANBGHOMO 3KBUBANEHTA MUCbMEHHOMN dopmbl. IO
npeanoxeHne He NONYUMNO JOCTATOUHOM NMOLAEPXKKN.

98. Yro kacaeTcA cnos "socripoussefeHa” u “NPOLEMOHCTPUPOBaHA", TO, COMMACHO OMHON U3 TOMEK 3pPeHUs, CNOoBO
"BONpOM3BeeHa" ABNABTCA NPELMOUTUTENbHBIM, MOCKONbKY OHO MyULLIe OTPAXAET KOHLISNLM OOMroBEUHOCTU 1 BOCTIPOM3BOMMOCTH,
KoTopble, Kak 6bio ykasaHo, BHYTPEHHe MPYCYLLM COOBLISHAM MU NOMoLLM 6ymaxHsIX poKymeHToB. [pyraa Touka speHus
3aKniouanace B ToM, YT NpefriouTerue cneflyeT 0TAaTh TEPMMHY "NPOAEMOHCTPUPOBaHA", MOCKONLKY OH Boflee TOUHO oTpaxaet
UAEIo O TOM, YTO 3anMen RaHHbIX MOXHO npeobpasosaTts B ApYryio iopMy, a He TOMLKO CKOMMPOBATH, KaK MOXHO NPEarnonoXuTh
Ucxons n3 TepmuHa "Bocnpoussefera’. Elle ofHa TouKa 3peHUA 3aKniouanach B TOM, UTO HU OfHO U3 TUX OB He oTpaxaet
Heo6X0AMMOM XapaKTepHOM YepPTL!: 3arUCh AaHHBIX AOMXHA 6bITh [OCTYMHON UAN BOCRPOK3BOAUMOIA. B Lenom Bbino couTeHo, uTo
NPeanoYTMTENLHBLIMA ABNAIOTCA TakKve CfoBa, Kak "A0CTyNHbIA" UK "BOCNPOV3BOOMMBIA".

99. B oTHOLEHWM croB "BN3yanbHbiit", “NOHATHLIA', "yROBOUMTaeMbIt" 1 "Pa3BopUMBLIA" GINO BLICKA3AHO MHEHME O TOM, UTO HK
OAHO U3 3TVIX CNOB He MOXET UCMONb30BATLEA B KAUECTBEe OBBLEKTUBHOrO KPUTEPUA NpK OrpefeneHun Toro, YTo cregyeT cuuTaTh
3KBMBANGHTOM "MMCbMEHHON hopMbi”. BbIN0 OTMEUEHO, YTO NP UCTIONB30BAHWI BCEX 3TUX CNOB BO3HUKHET HeorpeneneHHoCTb,
TI0CKONLKY Mpu3Hansie  3amicu faHHbIX BU3YanbHOW, MOHATHOW, yRoBouTaeMoin unu pasbopumeoii 3aBMCHT OT NMLIR, KOTOPOMY,
BO3MOXHO, MPUAETCA ee WMTaTb. Bbino rpegdnoxeHo 3ameHUTb MOANYHKT (a) cnepylouien hopMyNUPOBKON: “"WHdopMaLmAa
BOCMPOM3BOAUMA B NOHATHOM hopme”. B oTBeT Bbilo 0TMEUEHO, UTO CnepyeT Takxe usberaTh MCNONb3OBAHUA CNOBA "NOHATHBIA",
MOCKONbLKY, KaK NPeCTaBnAeTCA, OHO OTHOCUTCAK CYOBEKTUBHOMY KpUTEPHIO. B 3T0i CBA3Y Gbina BbipaxeHa 06eCroKOeHHOCTL TeM,
H4TO TakaRr (hOPMYNMPOBKA MOXKET He OXBATLIBATH 3AMACH [aHHbIX, KOTOPSLIE MOrYT HE BbITh B BOCPOU3BOLMMON MM NOHATHOM chopMe,
HanpuMep, Kofbl B MHTENAEKTyanbHbIX KapToukax. [pyroe rpefnoXeHue 3aKmouyanoch B ToM, YToBbl 3aMeHUTL NOANYHKT (a)
cnepnylouien hopMynMpoBKON: “MHOpMaLIMA MOXeT BbiTb MPOAEMOHCTPMPOBaHA 8 hopMe, KOTOpaA AOCTYMHA ANA nocnegylowero
Uernone30BaHKA B CNIPaBOYHBIX LenAx”. XOTA 370 Npeanoxexne nonyunno NogaepXKy, 65iN0 BbICKA3aHO 06LLIee MHEHNE O TOM, YTO
npepnaraembii TeKCT HEOBXOOMMO YTOUHUTD, C TeM UTOBbI N3BeXaTh BOZHMKHOBEHNS MYTaHWLI B OTHOLLEHUN hOpMb! leMOHCTPaLIM
3anucy AaHHbIX U chopmbl ee xpaHeHua. Mocne obeyxaenua Pabouan rpynna pelumna cdhopMynmpoeaTs NoANYHKT (a) cnezyiowmm
obpasom: “WHbOpPMaUMA ABNAETCA [OCTYNHON ANA €€ NOCNeRYIOLIero MCronb3osakia B CNPaBOYHLIX Lienax".

DognyHkr (b)

100. Bbina svipaxera 06€CrnoKOEHHOCTb B CBA3K C TeM, YToBbl NOANYHKT (b) ABNAETCA UANULLIHUM, MOCKONLKY OH NOBTOPAST NOHATVE
XpaHeHVA, XapaKTepHoe AnA 3amMcei LaHHbiX, KaK OHu onpefeneHbl B NPOEKTe CTaThi 2. XOTA, MO obLieMy MHeHMo,
HeobxoOuMoc™ B coxpaHeHm nognyHkTa (b), BEpOATHO, HET, HANOMUHANOCH O TOM, YTO XpaHEHUE UHOPMALIMM ABNAETCA OOHIM
13 MUHAMANBHBIX TPEGoBAHMI K 3arMen AaHHbIX, 0TBEYas KOTOPOMY 3Ta 3anuch OTBeUaeT M TPeboBaHMAM O NMMCLMEHHOM dopme, 1
UTO MO3TOMY OHO [OMXHO NOAPAasyMeBaTLCA HOPMOW, COLIEPXaLLeICA B NPOEKTe CTaTbit 6. BbiNO peLeHo, UTO Nocne 3aBepLUIeHA

pa3paboTku HOBOTO TeKcTa NOANyHKTa (a) PeaKLMOHHOMN rpynne cnefyeT paccMoTpeTs BONPOC O TOM, €CTb NN M HEOBXOANMOCTS
B nopnyHKTe (b).

MyHkT 2

101. Pabouas rpynna couna cogepxaHue nyHKTa 2 B Lenom npreMiembiM.
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Cratba 7. [PyHKUMOHANLHBIA SKBUBANEHT ebosanune] “noanueun”

102. Pabouas rpyrina paccMoTpena crieqylowmi TeKCT NpoekTa cTaTthu 7:

1) Ecnv kakaa-nmbo Hopma npaea Tpebyet, uTobhl uHdbopMauvs uina nognmcaxa, unm NpefycMaTpuBaeT HacTynnexue B
MPOTMBHOM CAyUae onpefeneHHsIX NocNeacTsni, Takoe TebosaH/e cUMTaeTCA BbINONHEHHbIM B OTHOLUIGHWN [33NMCH] AaHHbIX,
cogepxaulen Tpebyemylo nHcbopMaumio, ecnm

[a) wmeTon [ymocTosepeHna noAMMHHOCTY], NpeaHasHaYeHHLIA ONA MASHTUGDVKAUMA cocTasuTens [3armen] naHHbIX v
YKasaHWA Ha To, UTO cocTaBuTent cornaceH ¢ COOEpXalleinca B Hew wHdopmaume, Obin cornacosaH mexay
cocTaBuTenem ¥ afipecarom [3ammen] AanHbIX, U ITOT MeToR 6bin UCMofb3oBaH; WM)

b) ucnonb3osaH MeToA [yaoCTOBEPEHUA NOAMMHHOCTH] ONA noeHTMMUKALIMM COCTaBUTeNA [3amvicin] BaHHLIX 1 YKA3aHUA
TOro, YTO COCTAaBATENb cornaceH ¢ conepxatlenca B Hew uxidopMaumen; u

c) 3ToT MeTod 6bIN HAZEXHBIM U YMECTHBIM ANA e, AnA KOTopoit [sanuck] paHHbix Gbina [MOAroToBneHa wam
nepenaxal [Npousseneral ¢ yuetom Bcex 06CTOATENLCTE [, BRAIOUAA NIOGYI0 [OrOBOPEHHOCTL MEXAY CocTaBuTeneM
v agpecaroMm [3anvcu] fanHbIx].

2) T[lonoxeHnA HacToALLeH CTaTbW He NPUMEHAIOTCA 8 CneaylowMX cnyyasx: [...J".
[TyHkT 1
NoanyHKT (a)
103. MHorve uneHsl PaBoueit rpynnbl cuntan, UTo Lenb NPoOeKTa CTaTbn 7 3aKoUaeTCA He B TOM, YTO6bl paspelLnTb CTOpOoHaM
3aMeHATL CBOMMM YCnoBnaMy TpeBGosaHmna nyBnuuHoro nopagKa, yeTaHoBNEHHbIe MPUMEHUMbIM HaLMOHASbHBIM 3aKOHOAATENLCTBOM,
a B TOM, UTO6bl MOOWIPATL UCTIONL3OBAHME INEKTPORHON MOAMNMCH, KOrAa NOAMMch TpeByeTcA B COOTBETCTBAM C NPUMEHUMBIM

3akoHoparenscTeoM. Mocne obeyxaerma Pabouas rpynna pelwna eKmounMTs NOSAMYHKT (a).

MognyHkTe! (b) 1 (¢)

104. Pabouas rpynna ogobpuna copepxarie NoANyHKToB (b) u (C) u nepenana hopMynupoBKy, B3ATYIO B KBafpaTHbie CKOGKM,
Ha paccMoTpeHue penakLMOHHOW rpymnbl.

yHkT 2

105. Pabouan rpynna couna cogepxaHue NyHKTa 2 B LieNloM NpUeMnembIM.

Cratea 8. [®yHKUMOHANLHLIA 3KBUBaNeHT] [Tpetosarme]" NogmmHHMKa"

106. Pabouan rpynna paccmoTtpena cnedyloLumMin TeKCT MpoekTa cTaThi 8:

"1) Ecnou kakas-nubo Hopma npasa Tpebyer, utobbi uHdbopMaumA npegcTaBnanach B8 ¢dopme MOANVHHON 3armcn Wam

npenycMaTpuBaet HacTynneHve B8 NPOTMBHOM cnyvae ornpefeneHHbiX NOCNefcTEUi, Takoe TpeboeaHue cunTaeTcA
BbINONHEHHbIM B OTHOWeHUW [3anmen] aaHHbIX, conepxatllen Tpebyemylo vHbOpMaLMIO, ecnm:

a) 3ra uHdopMauna AeMOHCTPUPYETCA NnLY, KOTOPOMY OHa fiormkHa ObiTh NpepncrasneHa; u

b) wMeloTCcA HapexHble [0KA3aTeNbCTRa UENOCTHOCTN MHOPMALMN C MOMEHTA, KOTa COCTaBUTENb BrepBeble NOoaroTosun
UHGOPMALIMIO B e OKOHUATENLHON dhopme B Bufle [3anuci] gaHHbIX UnM 3anuck Kakoro-nnbo uHoro poaa, ¥ Ao MoMeHTa

OEeMOHCTpauuy 3Toin nHdopMauvn.
2) B cnyvae BO3HMKHOBEHWA MOOLIX BONPOCOB OTHOCHTENBHO BINONHEHNA Tpebosannii nognyHkTa (b) nyHkTa (1) HacToAule

cratbu:

a) KPUTEPUAMU OLIEHKN LIENOCTHOCTU ABNAIOTCA COXpaHeHue MHhopMaLimm B NONHOM U, eCin He cuiTaTh QOGaBneHMH
MOBbIX MHI0CCAMEHTOR, HEU3MEHHOM BUAE; 1

b) Tpebyeman cTeneHs HaneXHOCTM A0MKHa OLGHMBATLCA C YYETOM Lieni, Ana KOTOPo caenaHa cooTBeTCTRYIOAan
3anuchb, N Bcex 06CTOATENbOTS.

3) MonoxeHnAa HaCTOALIEeN CTaTbl He NMPUMEHAIOTCA B cepyiowmx cayyaax: [...J".

PyHkT 1

107. Pabouan rpynna couna cogepxaHve nyHKTa 1 B LIeNoM npuemnembin.
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[yHkr 2

-108. XotA Pabouas rpynna opobpuna cogepxatue nyHKTa 2, 6bIN0 BbicKa3aHo 3aMeuyaHne no NoBOy TOro, UTO NYHKT 2 B ero
HbiHeLLHe! (hOPMYNPOBKE MOXET OXBATbIBATH 3NEMEHTb! MHOPMaLIMM, ACCOLMMPYEMbIE C 3aMMCbI0 AaHHbIX, B AONONHEHVe K
VHAOCCaMEHTaM, BKIOYaeMbIM BCIEACTBME OchOPMAGHNA 3anuck AaHHbIX. Bbino 3aABneHo, YTo NofobHbIe aneMeHTsl, HanpuMep
UHbOPMALINA, KACAIOLLIAACA XPOHONOMMU Nepeaun NN XpaHeHns 3armcy AaHHbIX, He AOMXHbI PACCMATPUBATLCA KaK CYLL@CTBEHHAA
B MpoeKTe cTaTby 8, B 4UaCTHOCTH, C YUETOM TOFO chaKTa, YTO B KAUECTBE INeMeHTOB COOBLLeHMIt Ha Bymare OHI He TPeByIOTCA B TexX
CNYYaAX, KOrAa TOT WMk MHOM QOKYMEHT AONXEH hUrypupoBsaTh B Cyae B KauecTse NOOAMMHHUKA. Bbino NPefinoxeHo N3MeHUTs
<pOPMYNIMPOBKY MYHKTA 2 cnegyloLmM obpasom:

'2) na uenen nywkTa 1:

a) KpUTEpUAMA OLieHKU LIeNOCTHOCTU ABNAIOTCA CoXpaHeHne V\Hd)OpMaU,VM B NOMHOM BLUE 1 OTCYTCTBUE B MH(*)OpMaLLVIVI
Kaknx-nmbo CYLLECTBEHHbIX U3MEHEHUIt;, U

b) (noanyHkr (b) ByneT coxpareH 6e3 namerieHui).
3) Hna ueneit HacToALLE CTATHY MOBOE U3MEHEHNe ABNAGTCA CYLLIECTBEHHbIM, KpOME:

a) nioboro MHpOCCaMeHTa, CASNaHHOrO C LIeNbIo Nepepadm niobsix Npas unn 06a3aTenseTs, KOTOPble ABNAIDTCA YaCTbLIO
nHdopMaumm; vnu

b) moboro nameHeHna, coenarsHoro ¢ LIEMbIO 3anUcK, XPaHEHNA MY Mepefayun UHpopMaLmn B popMe 3armcu faHHbIX
UM KoTOpoe MOMYHO BbITeKaeT U3 NioGoit NpoueRyps! 3aLLUMTLl 6e30NACHOCTA U LUENOCTHOCTH WHbopMaLMK®,

109. Bblrno BLICKA3AHO 3aMeuaHme BCBA3M C TeM, UTO BBOLHAA hOPMYNMPOBKA NPeAaraemMoro TeKCTa CaenaeT MyHKT 2 NPUMEHUMBIM
He TOMbKO K NoANYHKTY (b) MyHKTa 1, Kak 3T0 NpegycMOTPEeHO B HbIHELLIHEM TEKCTe, HO M K NYHKTY 1 B uenoM. Beino 3aseneHo, uto
CCbiNKa B HOBOM NyHKTe 3 Ha Miobble CyLLecTBEeHHbIe N3MEHEHA MOXET CO3haTh NoMexy 6ecnpenATCTEBEHHOMY NPUSHAHWIO 3arcK
AaHHbIX B KaYeCTBe NOANMHHMKA. B aToi cBA3M BLiNo 33ABNEHO, YTO NoRoGHOE 3amMeuaHue MOXET BbiTb YUTEeHO NyTeM COXpaHerus
6e3 vameHeHnA BBOAHOR hOPMYNMPOBKM B MepBOHauanbHOM TekcTe. Kpome Toro, 6bino yKasaHo, YTo MepeoHauanbHblit TeKCT
npegycMarpusaeT NlLb OLHY KaTeropmio [OryCcTUMbIX U3MEHEeHWH, T.e. UHRoCCaMeHTLl. CMbICA 3TOro NooXeHua 3aknioyaeTces B
TOM, YTO, COrMACHO TEKCTY B €ro HulHeLHen opMynupoBke, nioboe nameHeHUe MOXET NPUBECTU K TOMY, UTO 3annch AaHHbIX byaeT
paccMaTpuBaTLCA Kak HeloCToBepHan 1, CNedoBaTeNbHO, HE NPU3HABATLCA B KAYECTBE NOANKHHMKA. BbiNno Takxe 0TMeueHo, uTo
fpepnaraeMblil TEKCT NOAKPEnnAeT NonoXeHne o [oMyCTUMOCTU PACCMOTPEHNA 3aMMCH [aHHbLIX B KAUECTBE MOANMHHAKA, TOCKOfLKY
oHpo6aBnAeT eLLe 0fHY KaTeropuio BONYCTUMbIX U3MEHEHUIA, & UIMEHHO N3MEHeHUS, COSNAHHbIE B MepUog XpaHeH!s Mau nepeaayum
3anueu AadHbix. OaHako Bo3obnapana Touka 3peHnA 0 TOM, YTO NPeAnaraemMblil TEKCT MOXEeT MOBAUATL Ha cbanaHcupoBaHHOCTb
CYLLECTBYIOLLIEro TEKCTa, KOTopbIi Bbin cornacosaH B xohe TilatenbHsix obcyxaeHuii B Paboueit rpynne. Mocne obeyxaeHnit
Pabouan rpynna npuHana pelleHne CoXpaHnTL COOEpXaHve NyHKTa 2 B HeU3MeHHOM BUGE.

MyHkr 3

110. Pabouan rpynna couna cogepxarve NyHKTa 3 B LIENOM NpUeMNemMbim.

Cratea 9. HonycTuMOCTb U fokasaTenbCTBeHHan cuna [3anvcyl aanHbix

. 111. Pabouan rpynna paccMoTpena cnegyloLmi TEKCT NpoeKTa cTaTem 9:

“1) MMpw NOGeIX NPOLIECCYaNbHbIX AENCTBUAX HUKAKWE MONOXEHA HOPM 0Ka3ATENbCTBEHHOIO NMPaBa He NPUMEHAIOTCA TakuM
obpa3omM, 4Tobbl BOCNPENATCTBOBATL HOMYCTUMOCTH [3anMcH] AaHHbIX B KauecTse OoKasaTenscrsa

a) Ha TOM OCHOBAHWW, UTO OHA npegcrasnaeT coboi 3anMcb] AaHHbIX; U,

b) ecnu oHa npencTasnAeT coboii Haunyullee okasatensCcTso, KOTOpoe, Kak 3Toro MOXHO PpasymHO OXnaaTb, MOXeT
6bITh nonyyeHo NpedcTaBnfioLnUM ee NULIOM, Ha TOM OCHOBAHUKU, YTO OHA HE ABAETCA NOOANHHLIM AOKYMEHTOM.

2) Wudbopmauym, npepncraenexHon B dhopme [3anveu] faHHbIX, NPpUpaeTeA Haanexatan fokasartenscTeesHan cuna. [pu
OUEHKe [oKa3aTenbCTBEHHOW Cunbl [3anuMcu] [aHHbIX YYWTLIBAETCA HAZOEXHOCTb Crnocoba, C MOMOWBI0 KOTOPOro
NOAroTaBAMBanach, XpaHunach UM Nepegasanach [3anuck] QanHbIX, HAAEeXHOCTb cnocoba, ¢ NOMOLLBID KoToporo Sbina

YAOCTOBEPEHa NOJMMHHOCTL UHchopMaLmu, U mobolt Opyroi cooTeeTCTBYIOLNA haKTop.

3) 3a ucknioveHveM fI060A ApPYror HOPMbI NMpaea, Koraa AoMmKHbl BuINONHATECA Nonoxerna nognyHkra (b) nyHkta (1)
cTarby 8 B OTHOWeHUW MHdopMaLtwm B dopMe [3ammen] fgakHbix, Npu niobbix NpoueccyarnbHbiX 4eNCTBUAAX MHdopMaLn He

JOMXHO NpUAAaBaThCA MEeHbLUEN CUMbl HA TOM OCHOBaHWW, YTO OHA He MpepcrTasnAeTca B dopme NOANMHHOK 3armen”.

112. Bbino BbICKA3aHO 3aMevyaHne B OTHOLLIEHUM TOro, YTO MOMOXEHWe 0 “HaunyuileM [oKasarenbcTse', cofepXauleecs B
noanyxkre (b) v ynommHaemoe B NyHKTe 3 NpoekTa cTaThyt 9, OTHIOAbL HE YKNaabBAeTCA B PaMKit NPABOBLIX CUCTEM, KOTOPbIE He
npeaycMaTpuBaloT Takol HOpMbl. [lo3ToMy 6bIN0 NMpeanoXeHo nepemMecTUTs MOANYHKT (b) B CHOCKY, ¢ TeM uTobbl HeKkoTopbie
rocyaapcrsa Morny MpUHATL TWUMOBble 3akoHogaTenbHble nonoxeHWa 6e3 nognyHkTa (b). XoTta Pabouas rpynna nipusHana
000CHOBAHHOCTL Takoro 3ameuaHus, Bbino couteHo, UTO OHO BMONHE MOXeT BbiTh YCTPaHEeHO NyTeM BKNIOUEHWA pasbACHEHWN B
PYKOBOACTBO MO NPUHATUIO 3TUX NONOXEHWI, KOTopoe ByaeT NOAroTOBNEHO No3aHee.
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113. MNocne obeyxperun Pabouas rpynna onobpuna conepxarne npoekTa cTaTsh 9 B NePBOHAYANLHOM BUGE 1 nepegana ee Ha
paccMoTpeHve peakiUMOKHOR rpyrne.

TMABA I, NEPEQAYA [3AMUCENA] OAHHBIX
(NpoponxeHue)

Cratea 10. [OeitcTBuTenbHOCTb] [0bs3aTenbeTBa cocTasmTens] [sanmeu) OaHHbIX

114. Pabouas rpynna paccMoTpena credyloLLmin TeKCT NpoeKTa CTath 10;

"1) B oTHoweH1AX Mexay cocTaBnTeneM 1 anpecarom, coctasuTens [cuntaetcsl [nonaraeTtes] yTeepavBLIM [conepxarie]
[nepenauy] [sammen] paHeix, eciv owa Bbina [Hanpasnenal [nepesianaj coCTaBATENEM UM WHBIM MALIOM, KOTOPOE MMeno
MONHOMOUNA AENCTBOBATL OT MMEHU COCTaBUTENA B OTHOLUEHWN [3anMeu] [aHHbIX.

[2) B oTHowernAx mexay cocTasuTenem v appecatom [3ammeb] AanHbix [cuntaercs] [nonaraercs] [3anmMchio] maHHbIX
COCTaBuTens, ecni anpecar AOMKHLIM 06pa3oM NPUMEHN NpoLieaypY, NPeABapuTEnbHO COrNacoBaHHyIo C COCTaBUTENEM B
uenAx NPOBEPKM TOrO, YTO [3anmch] [aHHbIX ABMAGTCA [3AMNCLIO] 3TOrO MocreaHero Mua.]

[3) Cocrasurens, KoTopiit He [cunTaeTcal [nonaraercal yTeepamBLLMM 3an1ch] AaHHbIX B CuAy nyHKTa (1) unu (2) HacToAweR
cratby [cunraeTca]} [NonaraeTcs] yTBEpAVBLLMM €€ B CUMY HACTOALLIEFO NYHKTa, ecriv

a) [3anuch] AaHHbIX, rnonyYenHana appecaTtom, AsMAacb pesynbTaToM AEUCTBUA fiKLA, OTHOWEHWA KOoTOpoOro ¢

cocrasutenem umm ¢ MmobsuiM areHToM cocTasurens [any TakoMy nnuy BO3MOXHOCTb NOAYUUTL JOCTYN K Npouenype
YA0CTOBEpeHUA NoAanNMHHOCTU cocTaBuTens; nam

b) anpecarnpon3senNPoBepKy yA0CTOBEPEHUANOAMHHOCTUMETOLOM, KOTOPLIN ABNAEGTCA 0GOCHOBAHHbIM NPY AaHHbIX
o6CToATENbLCTBAX. ]

[4) Coctasureniou appecarty [3ammen] AaHHLIX pa3peLLasTCA [OrOBAPUBATLCA O TOM, UTOBbI apecaTa MOXHO 6bito [cuMTath
[monaraTs] yTeepAMBLUMM [3aMICh] RAHHIX, XOTA YAOCTOBEpEHUE NOAMHHOCTY He ABNAETCA [KoMMepyecky] 060CHOBaHHbIM
B [aHHbIX 0BCTOATENLCTBAX.]

[5) B cnyuae, korpa cocraeutens [cuntaercal [nonaraercd] yTeepamsLmMM cofepXanue [3ammeu] fAaHHbIX B COOTBETCTBAM C
HacTOALLeN cTaTben, oH [cunTaeTea] [nonaraerca] yTeepamsLuMM cogepxaHme [3armeu] gatHHbIx 8 Buae, B KOTOPOM oHa Bbina
nonyyeHa agpecatom. OpHako B cnyuae, korga [3anuch] AaHHbIX COZEPXMT OWMBKY MAM BOCNPOU3BOANT OLUMBKY
npensRyulen [3anuen] namHbIX, cocTasuTtenbHe [cunTaereal [nonaraercal yTeepavsLumm copepxanqme [3anmeu] oaHHbIX 8 cuny
HaCTOALLISN CTaTbW B TOM Mepe, B KOTOPOIA [3armes] AaHHbIX Gbina oLUMGoYHONM, ecn agpecaTy bbino u3secTHo 06 3Ton owwmbKe
v owmbka ctana 6bl oueBuaHONM, ecnn Bbl afpecar NPOABMN PA3YMHYI0 OCMOTPUTENBHOCTL UK UCMOMb30Ban Mobyio
COrnacoBaHHyI0 Npoueaypy NpPOBEpKu.]

[5)6mc [yHkT (5) HacToAuler CTaTbi MPUMEHASTCA B OTHOLLIGHWN OLUMBKM MU HECOOTBETCTBUA B UMEHEHHOM COOBLLIEHN M
8 coobulernu 06 OT3bIBE TaK Xe, Kak OH NPUMEHAETCA B OTHOLLIGHWM OLLIMEKW WM HeCOOTBETCTBUA B [3amvcun] GaHHbIX.]

[6) Totdakr, uto[3anmck] AaHHbIX [cunTaeTcA] [nonaraeTca] AencTBATeNbHON Kak [3aMUCh] AaHHBIX COCTaBUTeNA, He NpuaaeT
3ToM [3anuen] faHHbIX IDPUANYECKON crbl.]".

MyHkr 1
Obuimne 3amevanna

115. Pabouaa rpynna npuvwina K COMNacuio, uTO OCHOBHAA Liefb NMYHKTA 1 3aKMO4YaeTCA He B paccMoTpeHuu Bonpoca o6
yTBepXaeHun cogepxaHna coobLleHMA cocTasuTenem, a B onpepeneHi YCNoBUi, NPy KOTOPLIX 3armcb BaHHbIX MOXeT GbiTb
npurmcaxa ee coctasutenio. C Tem uTobbi NPUBECTU HOPMYNMPOBKY NYHKTA 1 B COOTBETCTBUE C 3TON Lenbio, Bbino NpeanoxeHo
3ameHVTb cnosa "yTeepamMBLUMM [copepxarue] [nepenavy] (3anmen] ganHbIX” hopMynMpoBKol "B kavecTee cooblueHvA cocTasuTens’”.
B oTHOWeHMM KOHKpeTHON ¢hopMynupoBKM MykkTa 1 ObiN0 NMpennoxeHo [obasBuTh nepeg TEPMUMHOM “nonHomoumsa” crosa
"thakTuueckve unv NpegnonaraeMbie” AnA 3alLUThl UHTEPECOB afpecara, KOTopbIM nonaranca Ha rpegnonaraemsie rNONHOMouns
Opyroro nvLa NEeNCcTBOBATL OT MMEHU COCTaBUTENdA, He3aBUCUMMO OT TOro, ObinM MY Takue MOMHOMOUMA eMy aKTUYEeCKM
NpeaocTaBneHsb.

"[cunTaercsa] [nonaraercal"

116. Buenom6bbiNo NpU3HaH0, UTO TePMUH "CuUMTaeTCA" ABNACTCA bonee NPpeanoUTUTENLHDIM, MOCKOMbKY OH COOTBETCTBYET 0BbIMHbIM
HOpPMaM areHTCKOro npasa, B COOTBETCTBAM C KOTOPbiMA YMNOAHOMOYEHHBIN NpPedcTaBuTent MOXET CBA3bIBaTb MNpuHLMMNana
onpegeneHHLIMA 0HA3aTENLCTBAMA, & HE TOMLKO NOMAaraTsCA CAenastMM 3T0.

“[Hanpaenenal [nepeganal”

117. TepmuH "nepenaq" nonyuin WMpoKyl0 noagepxky B Paboueld rpynne Ha TOM OCHOBaHWM, UTO OH B NyJLLein CTeneHw
MoKa3biBaeT, YTo BOMPOC NPUMKCHIBAHMA 3arWCH [laHHBIX COCTABUTENIO NoApasyMeBaeT nepefady 3anucy [aHHbIX OT CocTaBuTenA
appecary.
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118. PaBouan rpyrina ogobpuna coepxarie NyHKTa 1 v nepenana 3 NpepnoXeHA Ha PACCMOTPeH1e PeAaKUMOHHON rpynne.

MyhkT 2
Obwme 3amevanua

119. BbinK BbICKa3aHb! Pa3NNUHbIE 3aMeYaH A B OTHOLIEHWM NYHKTa 2 B LiefioM. OfIHO W3 3aMeuariit 3aKNioYanoc B TOM, UTO B
NYHKTE 2 B €ro CYLLECTBYIOLLIEM BUAe, BEPOATHO, HEFOCTATOMHO YETKO YKa3aHO, UTO COOBLLEHME [aHHbIX MOXET GbiTh npurincaHo
COCTaBUTENO, ecAn appecar MPUMEHAST COMMAacoBaHHbie MPOLeNYPbl YAOCTOBEPEHNA MOAMMHHOCTY U B Pe3ynbTaTe TaKoro
NPUMEeHEeHNA oCYLLeCTBNACTCA HaaneXall|an NPoBepKa COCTABNTENA KaK UCTOUHMKA COOBLLIEHUA. [lpyroe BbicKa3arHoe 3aMedaHve
3aKMo4anoch B TOM, YTO MYHKT 2 MOXET dhaKkTUuecku ayBrnpoBaTe MyHKT 4.

‘lcuntaetcs] [monaraerca]"

120. Bbinn BbicKasaHbt PasnKUUHLIE MHEHIA B OTHOLLIEHWW TOr0, KAKOWM TEPMUH ABAAETCA Bonee npegnovTUTenbHLIM. CornacHo ofHON
TouKe 3peHun, Gonee NMpednoUTUTENbHLIM ABAAETCA TEPMUH “cunTaeTca”. Bbino OTMEYeHO, YTO MpaKTyeckas ienb NyHkTa 2
3aKI04aeTCA B TOM, YToBbl 0becreunTh NONOXeHNe O NULLIEHUY NPaBa BO3PaXeHWs, B COOTBETCTBAN C KOTOpbIM afipecat byger
3allMiLieH BTex cny4anx, KorAa UMeeTCcA AoKa3aTensCTeO TOro, YTO NPeAnonaraemMblil COCTABUTEN, HE OTRPaBNAN COOBLIEHNA. bbino
OTMEYEHO, UTO, eciM 3TO nonoxerne ByneT UCTONKOBAHO Kak NMLLIAIOLLIGE NPaBa BO3PAXEHUA, CAOBO "cunTaeTca” ABnseTes Gonee
NPeAnoYTUTENLHEIM, U B MYHKT 2 HeObX0AMMO By aeT BHECTU COOTBETCTBYIOLLME N3MEHEHUA, BbiNo OTMeueHo, UTo B MOGoM cnyvae
ByHKTe 2 CriepyeT YeTKo yKasaTk, UTO TaKoe MonoXeHie NPUMEHABTCA MuLLb B TEX CYYAAX, Koraa apnpecar BbIfoNHAR NpoLeaypy,
nopobHyio npoueaype NPOBEpKW TOro, YTO cooblueHe GbiNo OT cocTasutena. o MHeHWIo 60onbLUMHCTBa, CTPYKTYPY MyHKTa 2
cnepyeT coxpanute. NpeobnagaioLmm 6bino MHeHWe, UTo copepxaHie NYHKTa 2 CUCMoNbL30BaHNeM CroBa "cunTaeTea” MOXeT BbiTb
CAMLLIKOM O6pemMeHNTenbHLIM Af1A COCTABUTENA, MOCKONLKY B TAKOM Clly4ae CoCTaBUTento npupeTcsa pokaseiBaTh hakT obmaHa anAa
YCTaHOBNEHWA TOrO, UTO OH He HanpPasnAn cooblueHUs, a Takoe 6pema [oKa3bIBAHUA MOXET OKa3aThCA CNVLLIKOM obpeMernTebHBIM.
Bbino otmeueHo, UTo Lenb AyHKTa 2, KOTOPLIA NpU3BaH obecneunTsb onpeaenexHHylo 3alLUmMTy agpecary, ecnv npeanonaragMbii
cocTasuTenb He OTNpasnAn coobleHns, MOXHO Bbino bl JOCTUUL 3a CUET ONPOBEPXMMOIN NPE3YMALIMM, Ha KOTOPYIO yKasbiBaeT
cnoso "nonaraetcA". TMocne obeyxaeHna Pabouas rpynna pewmna coxpaHuTs CNOBO “ronaraeTtcs”.

"QonXHLIM 06pa3oM NpUMeHUN NPoUeRYDY, NPeasapuTensHO cornacoBaHHylo"

121. Bbin BbickasaH pAQ 3aMeuaHnil U MPeANnoXeHnii B OTHOLLGHWA CNoB "HagnexaLuyum obpasom npumenun npoueaypy,
npeasapuTenbHo cornacoBaMHyio®. OpHO 3ameuaHhe 3aKNio4anoCh B TOM, YTO CNOBa “"Hagnexalliym obpasom npumeHnn”
HE[0CTATOUHO YETKO OBBLACHAIOT, UTO NYHKT 2 [ONXKEH NPUMEHATLCA MWLLL B TEX CAYUAAX, KOraa NpUMeHeHHan npouegypa gana
NONoXUTenbHbIA pesynbTat. [lpyroe 3ameuanie 3aKmiouanoch B TOM, YTO NYHKT 2 AOMXEH OXBATLIBATL HE TOMbKO CUTYaLMIO, Koraa
npouenypa ynocTosepeHns NOANMHHOCTU Gbina cornacoBaria cocTaButenem 1 afpecaToM, HO U CUTYaLMK, KOrga CoCTasuTe b B
OAHOCTOPOHHEM NOPAAKEe UMW B pesyrnbTaTe COMMalleHnA ¢ NOCPEAHNKOM onpeaenin Npoueaypy v cornacunca bbb CBA3aHHbLIM
coobLUeHNeM [aHHbIX, KOTOPOE OTBEYAET COOTBETCTBYIOLLIMM TpeBOBaHNAM 3TON MpoLienypsl. C YUETOM 3TOr0 3aMevanus Obinu
BLIABUHYT! paanuuHble NpeanoxeHna. OQHO NpesioXeHe 3aKMoUanock B TOM, UToBbi BKMIOUATL NocAe TepMuHa "cocTapuTent”
cneaytoLylo hopMynMPOBKY: "ecrim OHa NpusHaHa TakoBoM NioBbiM crocobomM, KOTOPLIN afpecaT paHee NpuU3Han OOCTaTOUHLIM,
w1 ecny agpecar Haanexawwm obpazom nposepun, UTo cooblerme Bbino HarpaeneHo cocTasuTenem”. [pyroe npepnoxexue
3aKnMIoManoch B ToM, YTo6ki BKMIOWATL NOCAE CROBA "COrnacoBaHHyio” crosa "wm NpuHaTy". Opyroe 3ameuaHue pefakumoHHoOro
XapaKTepa 3aKmouarnocs B TOM, UTo, BEPOATHO, Bbino Bk BecbMa HetenecoobpasHo cobinathea Ha "MpoLedypy”, KoTopas MoXeT
6bimb UcTonkoBaHa kak 06A3aTenbHO NpeanonaraioLLas TLLATeNbHOe OCYLIeCTBNEHUE afpecaToM ONpeaeneHHoro npouecca. C
y4eTOM 3TOro 3ameuanna Bbino NpeanoxerHo NobasuTL K TEPMUHY "Npolepypa” TepMuHb! "MeTom uan npakTika'.

122. Tocne obeyxperna Pabouas rpynna opobpuna copepxaHue ryHkTa 2 v nepepana BbILLEYNOMAHYTLIE NPennoXeHs u
3aMeUaHNA Ha PacCMOTPEHME PefakUMoHHON rpynne.

[yHkT 3
BeryrmrtensHas dopMynmpoeka

123. Pabouan rpyrina oTMeTUna, Uto peflakLMoHHO rpynne Heobxoaumo GyeT nepecMoTpeTs BCTYMMTeNnbHYI0 diopMynMpOBKY
nyHKTa 3, ¢ Tem YTobbl OTPA3NTL PeLLeHVA, NPUHATLIE B OTHOLIEHAW NYHKTOB 1 1 2.

NoanyHkTel (a) u (b)

124. Bbinn BbicKa3arbl pasnnuHble MHEHWA B OTHOLUEHWM LenecoobpasHocTy coxpaHenua nognyHkra (a). OpHo M3 MHeHWi
3akmovanocs B TOM, YTO NOANYHKT () cnefyet WCKNIOUATL Ha TOM OCHOBaHUM, 4TO, KaK MpPedcTaBnAETCA, HEenoruuHo
npegpycMaTpusaTs ONPOBEPXUMYIO NMPE3YMNUMIO B clydae, KOrpa BMOfHE ACHO, UTO COCTaBUTENb He CaHKLWMOHMPOBAN uUnu He
otrpasnan coobueHne. Kpome Toro, Buino NoguepkHyTo, UTO TaKoe MOfIoXeHWe ABNAETCA HeLLenecoobpasHbiM, MOCKOMbKY OHO
npoTMeopeunno Gkl 0BbIMHBIM HOpPMaM areHTCKOro rpaga. OpHako, Mo MHeHWIO BONbLLMHCTBA, NYHKT 3 ABMAETCA BaXHbIM
NOMOXEHNEM, ¥ ero criepyeT COXpaHnTb, € TeM 4Tobbl 0XBaTUTL CAYYaK, B KOTOPbIX COCTABIUTENL NO HEBPEeXHOCTH NMO3BONNA TPETHEN
CTOpOHE MoNyuYUTL JOCTYN K ero npotefypamM YAoCTOBepeHnA NOANMHHOCTU. Bbino noguepkHyTo, Uto Heobxogmmo obecrneunTs
3awmTy agpecara, KOTopbIA fionaranca Ha coobLLEHNE 1 Ha BUOUMOCTL TOr0, UTO OHO BbINO OTMPABNEHO COCTABUTENEM, MOCKONbKY
B PA3MMYHLIX NPABOBbLIX CUCTEMAX CYUIECTBYET 3HAUMTESIbHaA HEONPEeAEeNeHHOCTL B 3TOM OTHOLLEHUN.

125. 470 KacaeTcs KOHKpeTHOM thopMynvpoBKI MOAMYHKTa (), TO, No oBLLEMY MHEHUIO, CMIOBO “ronaraeTca” HeobXoaMMO CoXpaHUThL
M0 NpUYMHAM, U3MOXEHHbIM B KOHTEeKCTe 0bcyXaeHnA MyHKkTa 2 (CM. NyRKT 120 Boitue). Bbina sbipaxeHa 03abo4eHHOCTL Mo nosogy
TOro, UTO B COOTBETCTBUAW C HbIHELUHEN hOPMYNIMPOBKON NyHKTa 3 coCTasnTeNb MOXET BbiTh CBA3AH COOBLLIEHNeM HaHHbLIX aaxe
Toraa, Korpga aapecat He WCnonb3osan Haanexalwm obpasoM npouefypy YHOCTOBEPEHUA MOAMHHOCTU. C yueToM 3TOro
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3ameuaHus, BLIN0 NPeANoXeHo BKMOUMTL B MyHKT 3 (OPMYANPOBKY, OrPaHNUMBAIOLLYIO €ro [eiCTBUe B TeX CUTyaLMAx, Koraa
cornacosaHHan Npoieypa He Bbina Ucrionb3oBaHa appecaToM, Cyuasmy, B KOTOPLIX NPOLIEYPa YAOCTOBEPEHUA NOAMUHHOCTH,
ecm Gel oHa Bbina Npvmerena, npusena Bbl K OTKNOHEHUIO COOBLLEHNA. Bbino BHECEHO NPeANoXEHNe BKNOUATL B KOHLIE TeKCTa
NyHKTa 3 hopMYNMPOBKY, aHANOMMYHYIO NOCNeSHeMy NPeanoXeHIo TeKCTa NyHKTa 5, ¢ Lienblo NPedoTBpaTUTh 3aLLMTy aapecara,
KOTOPbIiA B REACTBIATENLHOCTU 3HaN UK [onXeH Gbin 3HaTh 0 haKTUYECKOM MPOUCXOXAEHUM coobiueHns. ITo npeanoxexHne
nofly4nno obLYIO NonHAepXKy.

126. bbin BHeCEH pAANPeanoXeHnin pefakLMoHHoro xapakTepa. OfGHO 3 NPennoXeH i MpeaycMaTpUBano BKIIOUeHWe Nocae Cos
"AOCTYN K" €roBa "um vHbLIM 06pa3omM HaHecTV yLLep6", NOCKONbKY NonyueHre AOCTYNa K Npoueaype YAOCTOBEPEHUA NOSMNHHOCTH
appecara ABNASTCA MWL OOHUM W3 MHOMMX Crocoboe NMLLNTL 3¢heKTUBHOCTU APOLSAYPLI YAOCTOBEPERUA NOMAMHHOCTY
cocTaeuTens. fpyroe npegnoxexyie NpeaycMaTpuBanc 3ameHy Cnos "npouenypa yOOCTOBepEHUA NOANMHHOCTM cocTapuTens”

cnosamm “npumeHMbIE NPOLIGAYPLIYAOCTOBEPEHUA MOAMMHHOCTH", CTEMUTOBLI OXBATUTSL POLERYPb! Y A0CTOBEPEHUA MOGAMHHOCTY
TPETbUX CTOPOH, NPEAOCTABARIOLLNX YCAYTU.

127. Mocne obcyxpenna Pabouas rpynna opoBpuna cofiepxaHMe NyHKTa 3 v Nepemana BHECEHHbe MPeanoXeHWs Ha
paccMoTpeHue pedaKkuMoHHON rpynne.

[IyHKT 4
128. Mo obuleMy MHEHWIO, NYHKT 4 ABMASTCA N3NMMLLIHAM U AONXEH BbiTb UCKIOUEH.
[yHkT 5

129. Bbifin BbICKa3aHbI Pa3nuuHble MHEHUA OTHOCUTENBHO LiIenecoobpasHOCTH CoxpaHeHna nyHkTa 5. B noanepxKy UCKMoUeHus
3TOro NyHKTA BbINO YKa3aHO, UTO B CNyyae PACXOXASHUI MeXAY HAMNPABNEHHbIM COOBLLIEHIEM [aHHLIX M MOMYYeHHbIM COOBLLEHeM
AanHbix noGan 3awmTa, NpegocTasnAeman aapecary (Hanpumep, Toraa, Korga cocTasuTenNb Ae3aByMPOBan YacTs copiepxanva
coobLLeHNA AanHbIX), AOMXHA 06YCNOBMBATLCA COOBLLEHMEM, KOTOPOE NPUMUCLIBAETCA COCTABUTENIO B COOTBETCTBUM C apymmmm
nIoNoXeHnAMN npoekTa ctatek 10, a agpecat pasyMHsiM obpasomM nonaranca Ha 310 coobyeHne. Bbino oTMeueHo, YTo 3T0 He
BLITEKAET U3 HbIHELLHEN hOPMYNMPOBKM MYHKTA 5 1 4TO, KPOME TOrO, MOXET MPeACTABNATLECA HEeMoMMUHLIM NpefycMaTpuBaTh
OMNpOoBEPXUMYIO MPE3yMNLMIO TOFO, UTO COCTaBUTENL Hanpaeun paHHoe cooblueHue, MOCKOMbKY NYHKT 5 OCHOBLIBAETCA Ha
NPeLnochinKe, COrMacHo KOTOPO COCTaBUTEN: He HAMPABNAN 3TOro coobLueHua. OgHAKo BO306nananc MHeHUe 0 ToM, YTO NYHKT 5
ABNAGTCA MoNe3HLIM U [omnxeH Bbimb coxpareH. B noppepxky coxpaHeHuA MyHKTa 5 Gbino yKasaHo, YTo 3TOT MyHKT NPU3BaH He
AonyctuTs, utobbi cocTasuTens esasynposan coobLLeHNe NOCHe TOro, Kak OHO BbiN0 HANPABNEHO, eC TONLKO aApecaT He 3Han
i He fonxeH Bbin 3HaTh, UTO 3TO CoOBLLIEHME AaHHbIX He Bbito cooblueHnem cocTauTens. Bbino Takxe 3aABMEHO, YTO NYHKT 5
Npu3saH y4ecTb BO3MOXHOCTb HanMuma olWnboK 8 cogepxarnmn cooblienHns, Bbi3eaHHbIX otLubkami B Nnepefade. Pabouas rpynna
onobpuna copepxarie NyHKTa 5 U riepefiana ero Ha paccMOTPeHe PefiakLMOHHON rPYriie ANA BHECEHUA HEOBXOMMMBIX NSMEHEHMI,
¢ Tem 4Tobbl NPUBECTU €50 B COOTBETCTBME € NyHKTaMu 1, 2 1 3, opobpeHHbiMM Pabouelt rpynnoii.

CyHkT 5 6uc

130. Pabouan rpynra oTMem1na, UTo fyHKT 5 G1UC OCHOBbIBaeTCA Ha cTaTbe 5 Tunosoro 3akoHa IOHCUTPAM o MEeXOyHapOAHbIX
KPenuToBbIX nepeeofax, KOTopas npegycmarpuBaer, YTO HOPMa, aHanorvuHas NyHKTY 5, MpuMeHseTcs K owmubkam unu
HEeCOOTBETCTBUAM B U3MEHEHHOM UMM OTO3BAHHOM MNNATEXHOM MOPyUYeHU. Bbini BbiCKa3aHbl pasnMuHbIe MHEHMA OTHOCUTENLHO
Uenecoo6pasHOCTN COXPaHeHUA NyHKTa 5 61c. B NoMb3y ero coxpaHeHus 6bIN0 YKa3aHo, UTo OH CAYXMT NONEe3HOM LIEU, MOCKOMbKY
B HEM Pa3bACHAETCA, CNeayeT N OLLUMGKN B OTO3BAHHBIX MM N3MEHEHHBIX 3aMMCAX AAHHLIX PACCMATPUBATL B KauecTse 3anmcen
AaHHbIX. OpgHaKo, Mo MHEeHMIo 60NbLUMHCTBA, MYHKT 5 GUC ABNAETCAVINNLLIMAM, NOCKOMbKY OT3bIB MMM N3MEHEHWE KaKoi-nMBo 3armcu
AaHHbIX, HECOMHEHHO, MPeACTaBnAeT cobon 3arMcb NaHHbLIX COrMAcHO MPOEKTY CTaTbW 2, €CAM OHW OTTIPABNEHbI C MOMOLLBIO
INEKTPOHHLIX CPEMICTB, HO HE ABMAETCA 3aMMChio AaHHbiX, ecnn oM oTnpaeneHbl B dopme GymaxHoro gokymewta. [locne
obcyxaenna Pabouas rpynna petumna UCKMoUMTs MyHKT 5 BUC, UCXOAA U3 MPeAnonoXeH!A O TOM, UTO B ONpeseneHu roHATUA
"3anmce paHHbix”, CONepXalleMcA B NPoeKTe ¢Tathn 2, ByfeT pasbaACHEHO, YTO NMPOEKT TMMOBOFO 3aKoHa OXBaTbiBAeT Crnyyau
U3MEeHEHUA UM OT3bIBA 3anMnCU JanHbIX. 3JTOT Bonpoc 6bin NepefiaH Ha paccMoTpeHe PERaKLUMOHHON rpyrne.

[yHKT 6

131. Bbinu BbICKa3aHbl pa3NMUHble MHEHUA OTHOCKUTENBHO LIeNecoobpasHOCTV CoXpaHEHUAUMMMCKNIOUEHNANYHKTA 6. B nooaepXKy
€roNCKIoUeHNA yTBepXXAanoch, YTO CMbICN TepMUHa "lOle,ﬂquCKaH cvna' He ABAASTCA ACHLIM U MOXET coszaats HeonpeneneHHoCTb.
Bbifio BbICKa3aHO TaKXe MHEHMe O TOM, YTO MPOEKT cTaThi 10 [eCTBUTENbHO KAcaeTCA IOPUINUECKON CUMbl 3arMcu LaHHbIX.
OnHako B0306Magano MHeHUe O TOM, UTO BOMAOLLEHHbIA B NYHKTE 6 MPUHLIMN, COrMAcHO KOTOPOMY NpUIMChLIBaHMe aBTopcTBa
Co0bLLIEHNA COCTaBUTEMIO HE BOMXHO YCTPaHATL NPaBOBbe MNOCNEACTBIUA aHHOTO COOBLLEHUA, KOTOPbIE JOMKHLI ONpesenaTsCAa
NPUMEHUMbIM NPaBOM, ABMASTCA BaXHLIM U YTO ero cnefyeT coxpaHute. Pabouas rpynna opobpuna cnegyiolwyio dopMynnpoeky:
"ECnn, Kak cuMTaeTcA umv nonaraeTca, 3anvch faHHbiX ABNASTCA 3anUChio AaHHLIX CocTasuTens, Mobblie AantHenne npasosble
nocrneacTena onpeaensioTcA HAaCTOALMM 3aKOHOM W OPYrvM NpUMeHMLIM NpaBoM”, U nepepana MyHKT 6 Ha paccMmoTpenue
PeAAKLMOHHON rpynne.

MABA . OBLLME NOMNOXEHUA

(npononxerune)

Craten 2. Onpepenerua

132. PabBouan rpynna paccmoTpena cnegylolmil TeKCT NpoeKkTa cTaTthi 2:
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“fnA uenen HaCTOALUMX 3aKoHORATeNbHbLIX NOMOXEHWIA:

a) “[sanuch] paHHbIX" O3HauaeT wHbopMaLMio [MOLroTOBNEHHYIO], XPaHUMYID UM rnepegasaemyio ¢ MOMOLLbIO
ANEKTPOHHBIX, OFTTUUECKIX UMW aHANOMHHBIX CPELICTB, BRMIOYAA 3NEKTPOHHLIA 06MeH AaHHLIMA (D), NEKTDPOHHYIO MouTy,
TenerpammMy, Teneke umm tenedakc, HO He OrPaHNUMBAACH UMK,

b)  "anexTpoHHbI oGmeH paHHbMKM (DLW)" O3HAuYAET [KOMMBIOTEPUINPOBAHHYIO nepenavy] [aNeKTPOHHLI 0bMeH

CTPYKTYPUPOBAHHLIX JaMHLIX MeXAy He3aBUCUMbIMA [KOMNLIOTEPH HbiM1] [MHcbOPMALIMOHHD biMU] CUCTEMamMK;

c) “cocrasmem:"l 3armen) JaHHbiX 03HaUAeT Kakoe-mbo MMLIO - UHOe, YeM [ULID, NEeNCTBYIOLLISS B KAYECTBe NocpenHUKa

B OTHOLLIEHWM K 3TOV [3armcu HaHHbIX, « 0T UMEHN KOTOpOFOlSaI'MCbIgaHHbI Kak npegnonaraetcs, 6bina n noaroroBnexa,
coxpareHa nnu nepepnaxHa;

d) "appecat” [3anncy] aHHbIX 03HAYAET KAKOe-MBOo ANLIO - UHOE, UYeM MO, flercTayioLLiee B KaYecTee [ocpeaHKa
B OTHOLUEHMM 3TON [3aNnei] AaHHLIX, - KOTOPOE COFNACHO HAMEPEHUIO COCTABUTENA AOMKHO NONYYMTL [3aMMCh] AaHHbIX;

e) 'nocpepHuK’ B_OTHOLIEHMM KOHKDETHOV [3anucu] paHHbIX O3HauyaeT Kakoe-mbo nvuo, B cdepy obbiuHoi
REATENbLHOCTM KOTOPOro BXOAUT NnofyyeHye [3arMcen] AaHHbIX U HanpasneH1e Takvx [3anuceit] AaHHbIX UX agpecaTam
VM gpyrvMm nocpepiHukam.  [locpefiHuk MoXeT, KDPOMe TOro, okasbieatb [B 4acTHOCTM] Takue VOV, Kak
dhopmaTMpoBaHue, Nepesof, 3anich, COXpaHeHe 1 XpaHeHue [3anmceii] farHbIX].

[f) "3anucy"

BapMaHT A o3HavaeTr QOQM!, B KOTOQOI;I MHQOQMagljR coxpaHaeTca ANA NOcCNefyounx cooinoK.

BapuaHt B o3HauyaeT Takoe MpefcTaBneHve OaHHbX, KOTOPOE MOXeT BbiTb TOUHO BOCMPOM3BEMEHO B
nocnenyoLLem.

Bapuant C  os+avaeT gonroseuroe npeactasneHue UHdopMaumy nMbo B ROHATHON cdhopme, Mo BBMAe, FOTOBOM
BnA NpeobtpasosaHns B Takyio dopmy.]”

NopnyHkT (a) (onpepenerune noHA™A “[3ammce] [cooblueHre] gaHHbIX")

133. Bbin BbicKasaHb! PasnnuHble MHEHWA 1 3aMevaHNA OTHOCUTErbHO TOTO, KaKOW U3 OBYX TEPMWUHOB - “3aruch AaHHLIX" uan
"cooblueHne paHHbIX" - cnenyet BuibpaTts Paboueit rpynne. C 0gHON CTOPOHbI, OTMEYANOCh, YTO CnoBe “coobluenHne’ MoxXeT
03HaYaTh UCKMOUEHNE [aHHbIX, KOTOPbIE MPOCTO XPAHATCA, B TO BPEMA Kak, C APYrof CTOPOHLI, CMOBO "3aMMCh" MOXHO PacLIEHUTb
KaK ucksiiovaiowee nadHsie, Kotopsle coobialotea. [lpyroe 3ameuaHue GbINO CBA3aHO € TeM, UTO MPU MCTIONL3OBAHWN CAOBA
"3aMnchb” B BAPUAHTAX HA HEKOTOPBIX A3bIKAX MOXET BO3HUKHYTb HEONPEAEeneHHOCTb, ¥ MO3TOMY Bbirio NPeanoXeHo 3aMEHUTDL ero
cnosoM "coobuuenne”. MNocne obcyxaeHna Pabouan rpynna pelumna coxpaHnTh TepMuH “cooblueHne JaHHbIX", KOTOpbIi cneayeT
MOHMMATb KaK OXBaTbIBAIOLLMIA ClyYail 3arm1ceit, KoTopble MOAroToBMeHs! C MOMOLBIO KOMIILIOTEPA Y KOTOPbIE He MpeaHasHaueHb
Ona nepepaum B Bune cobllenuin. boino couteHo, UTO ApYrMe NONoXeHUA NMpoeKTa TUMOBOro 3aKoHa, BO3MOXHO, NoTpebyeTcn
N3MEHUTDb, C TeM uToBbl OHU Bonee YeTKo OXBaTbiBAMM TaK1e 3armcu.

134. bbino npeanoxeHo nobasuTs B onpegeneHe NOHATUA "coobLueHUe [aHHbIX" COOTBETCTBYIOLLYIO hOPMYANPOBKY, C TEMYTOOI
Pa3bACHUTL, YTO 3TOT TEPMWH 0XBATbLIBAET ClyYa OT3biBa UNW 3MEeHeHNA coobLLeHNA AaHHbIX (CM. TyHKT 130 Bbie). Ecnu oT3biB
wnu n3meHere camm no cebe copepxatca B coobWeHMN OaHHbIX, TO 3TOT cAyyan, no obLueMy MHeHWIo, ByfleT oxeaTbiBaTLCA
cyuiecTsyioLmm onpepenexiem. TemHe MeHee Obino peLueHo YeTKO pasbACHWTL 3TOT BOMPOC B PYKOBOLACTBE NO MPUHATUIO NPOeKTa
TUNOBOrO 3aKOHa, KOTopoe ByfdeT nogroTosneHo Ha bonee nMosgHem aTane.

135. Mocne obcyxnerna Pabouan rpynna ogobpvna cofiepxanue onpenenexus NOHATUA "coobLeHure aaqHLIX" 1 nepepana ero
Ha paccMoTpeHne pedaKkUMoHHOM rpynne.

MoanyHky (b) (OnpepeneHrie NoHATUA “3neKTPOHHLIM obMeH panHbiMv (30OW)")

136. Pabouan rpynna pewwna, 4o ¢opMynupoBky nodnyHkTa (b) cnefyeT cornacosaTts ¢ koHuenumen "30U", ncronsayemon
EBponeiickon akoHomuueckon kommceven (EIK) B koHTekcTe OOHONPAKT (Mpasuna AnA aneKTPoHHOro obmeHa gaHHbIMA B
aAMUHNCTPATUBHBIX, KOMMEPUECKUX 1 TPAHCTIOPTHbIX LenaAx)’. Bbin NpeanoXeH creayiowmi TekeT: "M 03HaYaeT NeKTPOHHYI0
nepepavy C OOHOrO KOMNbIOTEPA Ha APYroi KOMMEPUeCKOR MHbopMauMu C MCnonb3oBaHWMEeM COrflacoBaHHOro craHpapTa
CTPYKTYpU3aLmu COOBLWEeHNA nan AaHHbIX". OTMeuanocs, UTo ¢ yyeTom pelleHua Pabouei rpynrbt He orpaHMuMBaTh ccepy
MPUMEHEHWA NMPOeKTa TUNOBOIO 3aKOHa TOMBKO KOMMEPUECKON UnK Kakoit-nnbo Bpyroi nHgopmaumen (CM. NyHKT 83 Bbille) HeT
HeoBXOAMMOCT CCLINATLCA HA "KOMMEpUecKve UMM afMURACTPATUBHBIE" AaHHble, Kak 3To penaeTcA B onpefienexn 30U 8

®Ha cBoeit copokoBoit ceccun 23 ceHTABps 1994 roga Pabovas rpynna no ynpolLeHnio NpoLeayp MexayHapoaHoin Toproasnn (WP.4)
onobpuna cneaylowiee onpedeneqne D0U:

"IneKTPoHHbIN 0OMeH panHbiMv (DOW): 3nexTpoHHaA Nepegava ¢ OJHOro KOMMLIOTEPA Ha OPYrov AaHHbIX O KOMMEPYECKUX N
aAMUHUCTPATUBHBIX CAenkax ¢ MCMoNb30BaHNEM COrNacoBaHHOTO CTaHaapTa CTPYKTYpu3auuy caenky unr cooBbLlerms daHHbIX" .

(Cm. poknag Paboueit rpynnbl Mo ynpoLLeHrio NpoLeayp MexXayHapogHoi Toproenu o paboTe ee copokosoit ceccumn (TRADE/WP.4/189,
nyHKT 36); poknap CoBelLaHnA IKCTIepTOoB M0 INeMeHTaM AaHHbIX M aBTOMaTUMecKoMy oBMeHy fmaHHbiMA 0 paboTe ero nATMRECATON ceccun
(TRADE/W.4/GE.1/97, nyuxT 98); International Standardization Affecting Trade Interchange - ISO Liaison Meeting Report Attachment
(TRADE/WP.4/R.1087/Add.1, para. 3.1.3)).
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OOH/3ON®AKT. Bbino BLICKA3aHO 3aMEUaHIUe B CBA3M C TeM, UTO CROBO "3MEKTPOHHYIO" MOXET OKAa3aThCA HEYMECTHBIM C YUETOM
NOTEHLMANbLHBLIX BOSMOXHOCTE Pa3BUTUA KOMNLIOTEPHOM TEXHUKM Ha OCHOBE HEINEKTPOHHLIX METOROB. TeM He MeHee LLMPOKYIO
FIOAREPXKY MONyYuno MHeHNe 0 TOM, UTO TaKue NOTeHLMaNbHLIS BO3MOXHOCTH B OCTATOUHON CTeNeH! OXBaueHb! OnpeneneHnem
NOHATUA "coOBLLEHNE AaHHBIX" U UTO He cnegyeT NPeAnPUHUMATE NOMLITK BKMIOUATL B NPOEKT TMNOBOrO 3aKoHa onpepeneHie
noxAtMA “OU", KoTopoe He ByaeT NonNHOCTLIO COBNAKATL € MCNOAL3YeMbIMU B NpakTUke onpegeneHmamu. Mocne o6cyxaeHuA
Pa6ouan rpynna opobpuna copepxarie AaHHoro NPeANOXeHNA U Nepeaana ero Ha paccMOTPEHNE PeLaKLMOHHON Fpynne.

TopnyHKT (¢) (onpegenenne noHATUA "cocTasuTent")

137. Pabouan rpynna oTMeTUNA, YTO TEKCT 3TOT0 MOAYHKTA OCHOBAH Ha PELLIEHNAX, KOTOPbIE BbiNk NPUHATLI Ha ee NpeabIAyLLe
ceccun (A/CN.9/390, nywHkTel 53-58). Mocne 3Toro PaGouan rpynna npucTynuna K AanbHeLeMy paccMOTPEHUIO PasfinuHbIX
3NeMeHToB 3TOro orpefeneHin, rnasHbiM 06pa3oM ¢ pegaKLMOHHOM TOUKN 3peHuA,

‘cocTasuTent"

138. Bbino BbicKa3aHo 3aMeuaHne B CBA3M C TEM, UTO B HEKOTOPLIX A3LIKOBbIX BAPUAHTAX, BO3MOXHO, LienecoobpasHee NCronb3oBaTs
He TepMuH "cocTaBuTenb", a TepMUH "oTnpasuTens”. C yueTomM 3Toro 3aMeuaHua npegnaranock foBaBuTh K TepMyHy "cocTaeuTens”
TepMUH "oTrpasuTent". Tem He MeHee, No obLLeMy MHeHWIO, Takoe A06aBneHMe NPOTUBOPEUMNO Bbl PELLIEHUIO, YXe NPUHATOMY Ha
npefbiaywen ceccnn (A/CN.9/390, nyHKT 54), u Morno 6bi, B Criyuae NPUHATUA COOTBETCTBYIOLLEIO NPEANOXEHNA, CepbesHo
NOBMMATL Ha 06bem TeKcTa. Bbilo pelleHs COXpaHUTh KOHLENLMIO "cocTaBuTtens”.

e

139. Orpefenerbie 3ameyaHnAa Gbiv BbLICKa3aHb! B OTHOLLIEHUW MOHATUA "MMLIO", KOTOPOE UCTIONL3YETCA B MPOeKTe onpeneneHuA.
OnHo 13 3aMeuaHuin COCTOANO B TOM, UTO B HEKOTOPLIX A3bIKAX TEPMUH "NLIO" HE MO3BONAET [OCTATOMHO YETKO YKa3aTh, YTO peyb
MpeT KaK o huanHeckux, Tak 1 o IopuguUeckux nuuax. C yueToM 3TOro 3ameuaHus npegnaranocs no6aeuTe nocne cosa "auuo”
CNoBa "vn I0PUANUECKOe INUC" UMK Xe BKMIOUITL B MPOEKT CTaTbk 2 onpegenerne NoHATUA "nuuo”. [lpyroe 3amevarme 6bino
CBA3AHO C TEM, UTOUCMONbL30BAHNE TEPMUHA “NLI0" HE NO3BOMAET 0CTATOUHO YETKO MOKa3aTb, YTO NOANYHKT (C) pacnpocTpaHaeTca
Ha coobLeHms, KOTOpble aBTOMATUUECKK NOATOTABMMBAIOTCA KOMMLIOTEpaM1 6e3 NPAMOro BMeLLaTeNnsCTBa Yenoeeka. [103ToMy
npepnaranocsk Ao6asnTL PAROM C TEPMUHOM "AIMLIO" COBA AN YCTPORCTBO".

140. B 0TBET Ha 3TV 3aMeuaHVA 1 NMpeanoxeHua BbiNo ykasaHo, UTo aHanormuHble 06CyXaeHa NPoBOAUNNCH Ha NpeabinyLLe
ceccmn Paboueii rpynnbt (A/CN.9/390, nyHkT 57). OTMeuanoch, UTo MOHATME “IML0" UCTIONL30BANOCH B NPEabIOYLUMX TEKCTaX
IOHCUTPAI, npu 3aToM, Kak NpedcTasaseTcs, HUKaKUX npobnem He BO3HMKaNo. Bbilo Takxe yKasaHo, YTO, €CriM B TUMOBbIX
3aKOHOMATENbHLIX MONOXeHUAX He byaeT UCNonL30BaHO MOHATUE "NULIO" UMK Xe B Hero ByfeT BKNIOUEHO onpeaeneHne NOHATHSA
“nnLIo", TO MOTYT BO3HUKHYTL NPOBNemsbl B CBA3N C TONKoBaHWeM fpyrvx Tekctos IOHCUTPATT. Bbino eeickasaHo MHEHWE O TOM, UTo
B 60nbLMHCTBE NPABOBbLIX CUCTEM NOHATAE "IMLIO" UCRONb3YETCA ANA 0603HAYEHUA CYBHLEKTOR NPas M 06A3ATENLCTS U, Kak NPasuo,
NOHMMAETCA KaK OXBaThiBalOLLEe KaK pu3Nieckux, Tak 1 iopuandeckux nuy. Yro kacaeTcA BO3MOXHON CChiNkK Ha “YCTPONCTEO",
T0, N0 o6LIEeMY MHEHUIO, MPOEKT TUNOBOro 3aKOHA AOMKEH GbiTh COCTABMEH TakuM 06pa3oM, 4TOBL! He [OMYCKaTh HeOBOCHOBaRHOMO
TONKOBaHUA, B COOTBETCTBAN C KOTOPbIM KOMMBIOTEP MOXET CTaTh CybbeKToM npas 1 obasaHHocTen. OTMeuanocs, YTo coobLueHus,
KOTOPbIE ABTOMATUYECKWU MOLroTABNUBAIOTCA KOMMbloTepamn 6e3 HEeMnocpefiCTBEHHOr0 BMelUaTeNbcTBa UYenoseka, cnegyer
paccMaTpuBaTh B KauecTBe "COCTaBNAEMbIX" TeM IOPULNYECKMM NKLIOM, OT MMEHW KOTOPOro UCMONb3YeTCA AaHHbLIA KOMMLIoTEp.
OTMeuanoch, 4To cnosa "OT UMEH KOTOPOro" [OCTATOYHO YETKO YKasblBAOT HA TO, YTO TO WMAM WHOE YCTPOWCTBO MOXET
MoAroTaennBaTh, XPaHUTb UMK NepenaBaTh COOBLEHNA [aHHbIX.

141. Xota, ro oblemy MHeHWO, HeT HeobBXoQUMOCTM HONONHUTENLHO PAa3bACHATL TePMUH "NMLIO" B TEKCTe TUMOBbIX
3aKoHOAATeNbHLIX MONOXeHNN, BbiNo NPUHATO pelleHne o uenecoobpasHoCTM Pa3bACHEHUA JaHHOTO BOMPOCA B pYKOBOACTBE MO
MPUHATAIO NPOEKTA TUMOBOrO 3aKoHA, KoTopoe ByaeT NoaroToBneHo Ha bonee no3pHem aTane.

"0T IMEHM KOTopOoro"

142. Bbino BbiICKAa3aHO MHEHWE O TOM, UTO CMOBA "OT MEHU KOTOPOro" MOXHO TOMKOBAaTL Kak UCKNIOUaloLIMe CaMoro CocTasuTens.
Ona Toro utobbl HEe HOMYCTUTL TAKOrO HEMpaBUNbLHOMO TONKOBaHWA, BbIN0 NpepnoXeHo BKMIOUMTL Mepef cnosamn "OT UMeHu
KOTOporo" cnosa "KOTOpPbIM Ur".

"COXpaHATL"

143. Bbina BbipaxeHa 06ECNOKOEHHOCTb TeM, UTO MCMONb30BaHUe CNOoBa “COXPaHATL' MOXET HenpepHamepeHHo oxeatbisaTb
afpecaTa unm NoCpeaHUKa, KOTOPbIA MOXEeT COXPaHATL MHGOPMaLIMIO OT UMeHU cocTaeuTend. B ceAan ¢ 3Tum Bbino NpennoxeHo
UCKAIOUNTH TEPMUH "COXPaHATL". XoTA Bbina BhipaxeHa ornpepeneHHan nogaepxKa 3Toro NpeAnoXeHns, No MHeHMIo BonbLUMHCTBA,
OCHOBHOE CoflepXaHne TekcTa Heobxoammo ocTasuTsL 6e3 nameHeHMi, MOCKOoNbKY TePMUH “"COXPaHATL" BaXeH ANA yKasaHudA Ha To,
uTo cooblueHne He JOoMKHO BbiTh NepegaHo, ¢ Tem UTobbl BXOauTb B Cthepy AeNCTBMA MPOeKTa TUMOBOro 3aKoHa.

144. Nocne obcyxpeHns Pabouas rpynnacouna conepxaHne nognyHkTa (C) BLenoMnpueMnemMsiM rpu yCnoBumy BoilLIEYNOMAHYTOTO
nobasneHna (CM. NYHKT 142 Bbille) W Nepefdana HaHHbl BONPOC Ha paccMOTPeHne PeRaKkLmMoHHON rpynne.

MoanyxkT (d) (onpepenenne noHATMA "agpecat")

145. Pabouan rpynna ogobpuna cogepxaHve nofanyHkTa (d) 6e3 uameHeHui.




YacTs Bropan. VccnegosaHun 1 JOKNAzb MO KOHKPETHHM Temal 155

NonnvHkr (@) (onpepeneHue MOHATA “NocpepHuK”)

146. bbiny BbicKasaHkl PaanuuHbie MHEHWA B OTHOLLEHW TOTO, CrepyeT a1 COXpaHuTL onpeneneHne NoHATUA “nocpepHuk”. B
NORAEPXKY UCKMIOUEHNA BbINO OTMEUeHO, UTO HeoBXOMAVIMOCTV B COXPaHEHUM OrpeaeneHItA "NocpeHUK” HeT, nockonbKy nocne
npuHATA PaBoueit rpynnoi peLLeHis o 3aMeHe BNpoekTe cTaTbi 14 cnosa "nocpepHnk” cnosamm "nioGas TPeTbACTOpOHA" BTEKCTE
HeT Ccbinki Ha “riocpepHuka’. Kpome Toro, Buino oTMeueHo, uto Takoe uckmioveHe BydeT cooTBeTCTBOBATL MPUHATOMY Ha
npebiyilen Ceccun peLLisHVIo O TOM, UTO B MPOEKTe THUMOBOTO 3aKOHA OCHOBHOE BHUMaHWe cnepyeT yOenATs He OTHOLUEHUAM
MEXy COCTaBATenem U anpecaTom 1 MoBeiM NOCPEAHUKOM, & OTHOLLIEHMAM MeX/ly COCTaBuTesleM 1 anpecaToM. Kpome Toro,

BbIN0 yKaszaHo, UTo eci PasbACHEHME 3HAYEHNA "NOCPeaHVK” GYET COUTEHO HEOBXOOMUMBIM, TO OHO MOXET GbiTh BKMIOUEHO B
PYKOBOLCTBO NO MPUHATUIO MPOEKTa TUMOBOTO 3aKoHa.

147. BmecTe ¢ TeM, Mo MHeHMIO 6ONLLUMHCTBA, oNpegeneHne “nocpeaHuK” ABNAGTCA BaXHbIM 1 ero cnenyer coxpaHnTb. bbino
OTMEYeHO, UTO TepMUH "rnocpesHUK” COQEePXUTCA B TeKcTe NOANYHKTOB (C) 1 (d) npoekTa cTaTh 2, roe oH Heobxooum anAa
ycTaHoBneHnsA HeobXxoaMMoro pasnnuna Mexay COCTaBUTENAMNA MNW afpecaTamy u TpeTeuMK CTOpoHamn. Kpome Toro, no obluemy
MHEHWIO, B CBOLE HOPM NO 3NEKTPOHHOMN CBA3U HE MOXET He 0TMEUaTLCA UCKNIOUMTENLHO BaXHAA POnb NOCPEAHUKOR B 3TON 0BNACTY;
No 3TN NpuumHe Pabouan rpynna petmna, YTo Bonpeky paHee NPUHATOMY PELLIGHNIO B OTHOLLIEHAW NPOEKTA CTaThkt 14 cCbinka Ha
"nocpeHmka’ gonxHa GbiTh BHOBL BKIIOUEHA B 3TOT NPOSKT CTaTbu.

148. B OTHOWEHIM TOUHOI hOPMYMPOBKIA MOANYHKTA (&) Bbink BicKasaHsl PAL 2aMeuaHui U npeanoxeHun.
‘cdepa obbiMHON flesTenLHOCT"

149. Bbinu BhICKa3aHb! Pa3NUHbie MHEHIA B OTHOLLEHM TOT0, CNEAYeT fin COXpaHATL BbipaxeHue "cthepa oObMHON fleATensHoCTH"
CornacHo ofjHOMy 13 MHEHWA, 3TO BbIpaXeHWe CNeRyeT COXPaHUTL ANA YKa3aHua Ha To, uTo, NOCKONbKY OCHOBHOE BHUMahue B
NPOeKTe TMNOBOro 3aKoHa CreayeT yaenATs KOMMePHeCKUM CAenKam, Lo, KOTOPOE M LLbL HANPABNAST UMM COXPaHABT AaHHbie Ha
HePerynApHON UM HENOCTOAHHON OCHOBE, He [IOMXHO OXBATHLIBATLCA ONpeAeneHneM NocpeaHKa ANA Lenei npoeKTa TUroBoro
3axoHa. CornacHo APYroMy MHEHWIO, BbipaxeHue "cihepa 0BbIUHON AEATENLHOCTU" CeaYeT UCKMIoUMT. BbiNo oTMEUeHO, UTo 3T0
BblpaXeHne MoxeT BBeCT B 3abnyxgetue. Bbino ykasaHo, UTO HbIHELHAA cbOPMYNMPOBKA NOANYHKTA (€) He ByneT oxsaThiBaTh
NOCPEAHUKOB MWL HA TOM OCHOBaHMM, UTO Nepefava, coXpaHeHUe U NOfyueHWe ycryr MoXeT BbiTb He obbiuHoi coepoit
FEATeNbHOCTY, & CNYYainHOCTLIO. o MHEHMIo 6oNbLIMHCTBA, onpepeneHie "rocpeaHNK” JOMKHO BbiTb JOCTATOUHO LLMPOKMM, UTOEbI
OXBaTLIBATH MI0G0E NNLIO, MOMMMO COCTABUTENA U apecaTa, KOTOPoe BLINOMHAET Mo6ble hyHKLYM NocpenHUKa. Bbino peLueHo, 4To
BbipaxeHue "ccepa 0bbIyHOM [eATENbHOCTH" CepyeT 3aMeHUTL BbIpaXeHUeM "oT MMeHn nuua’.

Bropoe npennoxenue

150. CocToAnca 06MeH MHEHNAMI B OTHOLLIGHIMV BYOPOIO MPELNOXeHNA NOAMYHKTa (€), B KOTOPOM COAEPXMTCA HENCUSPLIBAIOLLMIA
nepeueHb yenyr ¢ BobasneHHoN CTOMMOCTLIO, KOTOPbIE MOTYT GbiTh OKasaHbt NocpeaHnkoM. CornacHo ogHOMY U3 MHeHUIA, BTopoe
npepnoxeHne cnegyer UCKAIOUWATbL, MOCKONLKY yKasaHHbie B HeM ycnyru ¢ [obaBneHHON CTOMMOCTLIO He OTHOCATCA K LeMouKe
nepegau CoobLUEHUA M NO3TOMY He BKMHOYAIOT rpas U 06A3aHHOCTE!, KOTOpble LOMXeH 3aTparvbaTh NPOEKT TUNOBOrO 3aKOHA.
B 370t cBA3N GLINO OTMEYEHO, YTO OCHOBHbIE (HYHKLWM, BLIOMHAGMbIE MOCPEOHMKAMM, a MMEHHO Mepenaya, coxpaHeHue un
ronyyexue uHgpopmaLmn, MoryT GbiTb OTpaxeHsl B NEPBOM NPeANOXeHMU OnNpefeneHts, a UNNIBCTPATUBHLIA nepeveHb OpYrvxX
yHKUMIA Bbino Bbi LienecooBpasHo BKMIOUNTL He B MPOEKT TUFIOBOrO 3aKOHA, & B PYKOBOLACTBO MO MPMHATUIO NPOeKTa TUMOBOFO
3aKoHa. BmecTe ¢ Tem, no MHeHMio 6onbLLKHCTBA, B paMKax onpegeneHna "nocpesHnk” cnegyeT NpusHaTth TOT hakT, uTo yenym
¢ pobasneHHoN CTOUMOCTBIO BbIMONHAIOT HPE3BLIMAHO BAXHYIO KOMMEPUECKYIO (bYHKLMIO. B OTHOLLEHMM hOPMYNMPOBKIU CChINKV
Ha 3T ycnym ¢ [306aBneHHoN CTOMMOCTbIO BbINo PeLLieHo, UTo BTOpoe NpefinoXeH e crneayeT 3aMeHnTb 0BLLEH CChINKOM B NepBoM
NPEANOXeHMn Ha “npoune ycnyrn', oKasbiBAEMbIE B OTHOLUEHUW COOBLLEHWA faHHbIX. Bbino Takxe peLueHo, YTo B MepsoM
NPeRNoOXeHun CrefyeT UeTKO yKasaTb OCHOBHbIe YCNYMW, okasbiBaeMble MOCPEHUKaMM, a UMEHHO MOflyueHue, HarpasneHve
coXpaHeHne coobLeHnin QamHbIX.

MoanyHkr (f) (onpepenerne noHATMA "3anuch")

151. Bbino BbIPaXeHO MHEHWE O TOM, YTO OnNpepeneHne “3ammck" cnegyeTt obbeanHUTL ¢ onpeaeneHneM “cooblueHne naHHle":
Bbino npennoxeHo BXNIOUMTL B onpegeneHie "coobluieHne faHHbIX" hopMynmpoBKy 13 noanyHKTa (f) B KauecTse AONOAHATENLHON
CCbiNKW Ha “cbopMy"” UrHopMaLmK, ConepXaLLenca B coobllesnn aaHHbIX. BmecTe ¢ Tem, No MHeHuio BonblUMHCTBa, onpeaenexue
“3annce’, a Takke npemnoxeHHoe obbeauHerue nognyHkToe (a) M (f) MOTYT BCTYMUTL B MPOTUBOPEYEHWE C MOMOXKEHUEM O
TpebosaHUM "MMCbMEHHON chopMbl' B COOTBETCTEAM C NPOEKTOM cTaThy 6. Pabouana rpynna pewmna, uto nognyHkT (f) cnegyet
MCKMIOWITb U UTO B PYKOBOACTBE MO MPUMHATUIO NPOEKTa TMMOBOTO 3aKoHa, koTopoe BygeT nogroroeneHo nosgHee, Bynet
pasbACHEHO, UTO onpepenerne "3anuce” B COOTBETCTBMM C XapakTepHbIMU 3neMeHTamn "MMcbMeRHoN hopMbl® COrNacHo rpoeKTy
CTaTbl 6 MOXET UCIOoNb30BaTLCA B CTpaHaX, B KOTOPLIX TaKoe onpefeneHne npegacTaBnaeTca HeoOXoavMbIM.

152. 3asepums paccMoTpeHve npoeKra craTein 2, Pabouan rpynna paccMmoTpena BO3MOXHbIe AononHuTensLHbIe onpeaeneHns Ana
BKMIOYEHWA B NPOEKT TUNOBOIro 3aKoHa.

Onpepenexve NOHATUA "MHbOpPMaLMOHHAA cuctema"

153. Bbino npefinoxeHo paTb cnegyioLlee onpegeneHue NOHATUA "wHdbopMauMoHHasA cucTema": "cucTema [nA NoaroToBKY,
nepepaum, Nony4eHNA unu XxpaHeHnAa kg opMaumy B ANEKTPOHHOM, ONTUYECKON MU aHanorosoin popme”. XoTA 3To onpepfenexue
6610 NPU3HAHO B NPMHUMME NpremMneMsIM, Gbin BHeCeH PAL NPeanoXeHni peQakLMOHHONC XapaKTepa B Lienax ero yay4lieHns.
OAaHO 13 NpeanoXeHUit 3aKMoYanocs B TOM, UToBbl ANA KPaTKOCTU M TOUHOCTM CHenaTth CChiNky Ha repegadvy, nonydyeHne nnm
XpaHeHue coobileHni gaHHbIX. [pyroe NpepnoxeHne 3aknoyvanoct B TOM, Y4Tobbi 3aMeHUTL CAOBO "CpepcTBa" CnoBoM "cuctema
Ans", NocKonbky MHMOPMaLMOHHAA CUCTEMa ABRAETCA NNLLL HADOPOM TEXHUUECKUX CPefiCTB AA Nepeaau, NonyyeHna U XxpaHeHus

i
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uHchopmatmn. Pabouan rpyrina ojobpuna conepXakue 3Toro onpeaenexnAm repeaana NpeAnoxexua peaakLUMoHHOro xapaKTepa
Ha PAcCMOTPEHVE pefaKUMOHHOM rpynne,

OngegeneHMe NOHATUA "ygocmsegeHue I"IOQI‘MHHOCTM"

154, Bbiny BbICKA3aHbI PA3MNUHBIE MHEHUA B OTHOLUEHW Kak HeobXoaMMocT onpepieneHya MoHATUA "yaocToBepeHre NonMHHOCTH',
Tak ¥ BO3MOXHOIO COflepXaHna Takoro onpepenexmna. CornacHo ogHoMy U3 MHEHUI, B CNy4yae OTCYTCTBUA TaKOro onpegeneHua
BO3HUKHET HEKOTOPAA HEONPELEeNeHHOCTb B OTHOLLIEHNN TOUHOTO 3HAUEHMA CCINKW Ha "ya0CcTOBEpeHUe NOAMMHHOCTY" B MpoeKTax
cTaten 9(2)n 10(3). B yacTHOCTH, MOryT BO3HWUKHYTH BOMPOCH! B OTHOLLIEHAW TOFO, AEMAETCA it CCINKA Ha oNpegeneHie NCTOUHMKa
CO0DLLEHMA AaHHbIX UMW YAOCTOBEpeHUe NOANMHHOCTU ero copepXaHua umm Ha oba anemeHTa.

155. B oTHOLUEHMM TOUHO hOPMYIMPOBKU BO3MOXHOTO ONPeAeneHuA NOHATUR "yQoCTOBEpeHUe MORMUHHOCT" Buin BHECEH PAf
npennoxeHin. OQHO U3 NPeANoXeHWit NpeaycMaTpuBano onpepeneHie yaocToBepeHra NOQMMHHOCTY CReayIowmMM o6pasom:

"YHOCTOBepeHMe NONMHHOCTM 03HAYaeT NPoLece, B pesynbTate KOTOPOro CTOPOHa, yHacTBYIOWAA B Nepeaave coobuexma,

nonyyaeT uHpOPMaLIMIO, KOTOPas NOATBEPXAAET, UTo coobLLEHIUE, NONYUYEHHOE OT [PYFroi CTOPOHLI, YUACTBYIOLLEN B Nepeaave
coobuieHua:

a) MCXOOWT OT 3TOW CTOPOHLI;, U
b) nonyueHo ¢ [TOUHO] TakMM Xe MHPOPMALIMOKHBIM CopepXaHneM, KaKoe HanpaenAnocs 3To CTopoHoit".

[pyroe npegnoxeHne CoCTOANO B TOM, UTOBLI ONPeAEnUTL NOHATUE "YAOCTOBEPEHUE NOAMMHHOCTY" MO aHanorun co ctateen 2(i)
Tunosoro 3akoHa KOHCUTPAIN o mexayHapopHbix KpeguToBbIX MEPEBOfaX, @ UMEHHO: "YL0CTOBEpeHUe NOLAMMHHOCTY 03HauaeT
npouenypy fnA ycTaHoBReHUA Toro, Bbino i coobllieHne QaHHbIX HANPABNEHO MMLOM, YKa3aHHbIM B KauyecTse coctasutena'.

156. BbINO OTMEYEHD, UTO MOXHO M3bexaTb HeobXoOMMOCTVM B OnpegeneHWM "YOOCTOBEPEeHWA MOANUHHOCTH', a Takxe
MCINOANb30BaHMN CaMOro MOHATUA NyTeM W3MEHEHUA TeKCTa rpoekTa cTaTbn 9(2) Takum obpasom, YTobbl YTOUHWTL, YTC METOoR,
YNOMAHYTHIA B HEl, UMEET LIenblo 0b6ecrneunTs YROCTOBEpEHUe MMUYHOCTY COCTAaBUTENA 1 NOJTBEPAUTS LenoCTHOCTL UHBOPMALIAN.
B T0 Xe BpemA B TekcTe npoekra cratek 10(3) HeobxopuMo ByAeT yTOUHNTL, UTO YNOMAHYTbIA METOM UMEeT Lienbio 06ecreunTs
TONbKO YAOCTOBEPeHUe NMUHOCTU cocTasuTena. [locne obecyxperma Paboyan rpynna npyHAna 3To NpeanoxeHue Unepepana 3toT
BOTIPOC Ha paccMoTpeHue penakLMOHHON rpynrie.

PACCMOTPEHUE MPOEKTOB CIATEI;L NPEACTABMEHHbIX
PEOAKUWORHOW rPYNNon

Cratea 2. Onpepgernenva

CoanyHKT (C) (ornpepeneHue noHATUA “cocTasuTens”)
157. Pabouan rpynna paccmoTpena criefytiowmii TeKCT:

"c) "cocrasuTent' coobLueHUa [QaHHbIX 03HAUET Kakoe-Mbo ML, KOTOPLIM UK OT UMEHU KOTOPOro cooblueHne AaHHbIX,
Kak ripepnonaraerca, Gbino NOGroTOBMNEHO, COXPAHEHO UMK NepenaHo, HO K KOTOPOMY He OTHOCUTCA UL, AelcTeyioLLIee B
KauecTBe NOCPeOHAKa B OTHOLLEHUW 3TOr0 COOBLIEHNA faHHbIX".

158. Bbino BbickazaHo NpeanonoxXeHie o TOM, UTo 3TOT TEKCT MOXHO MOHATL TaKMM 0Opa3oM, YTO Kakoe-NMbo NULC MOXET CTaTs
COCTaBuTENeM B CUMly NPOCTOro dhakTa CoXpaHeHna UM nonyueHHoro coobuwierna. Buino noguepkHyTo, UTo NpugaHne paHHoMy
MONOXEHWIO TaKOoro CMbICAa He Npeanonaranock U YTO NO3TOMY B HEM, BO3MOXHO, MPUAETCA NPAMO yKa3aTb, UTo Kakoe-nubo nuuo
He CTAHOBUTCA COCTaBUTENEM MO TOWN ML MPUUMHE, YTO OHO XPaHUT coobiieHe AaHHbIX, NoMlyveHHoe OT coctasuTend. bbino
OTMEUEHO, UTO TaKOro pesynkTaTa MOXHO A06UTLCA NyTeM M3MEHEeHWA HanPasneHHOCTV NOANYHKTA (C), C TeM UTOObLI NOAYEPKHYTH
ckopee NoAroToBKyY, a He XpaHeHue NepegaHHoro coobLLIeHNA, C NOMOLLILIO CrieAlyIoLLIeN hopMYnMpoBKK: “Bbino nogroToeneHo NMbo
AanA coxpadexur, imbo ana nepepaun’. Mo obwiemy MHeHuio, Takas (bopMynMPOBKa MOXET U3MULLHE YCNOXHUTL NOANYHKT (C).
Pabouan rpynna ogobpuna copepxatiie noanyHKTa (c) 6e3 namerexHni.

NoanyHkr (f) (onpepenerve nonaTA "MHdbopMaumoHHas cuctema”)
159. Pabouas rpynna paccMmoTpena cregpyioLmii TEKCT:

'f)  "unchopmaumonHan cuctema” o3HadaeT [cucTeMy] [COBOKYMHOCTL TEXHUUECKUX CPencTB] Ana NoaroToeku, nepenaqn,
nonyyeHNA UM xpaHeHnA nHdopMaLmm g Buge coobileHns paHHbIX".

160. Bbinu BbiCKa3aHbl pa3nuuHble MHEHWA OTHOCUTENLHO TOro, ABMAETCA Mn Bonee npuemneMbiM TepMuH "cucTema' UMM Xe
BbipaXeHWe "COBOKYMNHOCTbL TexHMuYeckux cpefcete”. CornacHo OQHOMY U3 MHEeHWM, TepMuH "cucTema’, B OTIvuMe OT BbIPaxeHua
"COBOKYMHOCTb TEXHUMECKMX CPEACTB", He YTOUHAET JOCTATOUHO ACHO, IMEETCA fin B BUAY Kakoe-nubo TexHuIeckoe YCTPOCTBO nnn
meTogonorvA. Tem He MeHee BO306nafano MHeHMe O TOM, YTO TepMuH "cucTema’ ABMAETCA MPOCTLbIM, NoggaetcA obusemy
TIOHMaHUIO U UCTIONB3YETCA B PA3NMUHBIX HAUMOHANLHBIX 3aKOHaX W YTO OH B IOCTATOMHOM CTeneHV oxeaTbiBaeT BCe annaparHoe
obopynosaHve, nporpammioe obecriedeHe n cpecTBa CBA3N, KOTopble NoAnyHKT (f) npussaH onpegenuTs. Pabouas rpynna
onobpuna cogepxanue nofnyHkTa (f), ICKMOUB BbpaxeHue "COBOKYNHOCTb TEXHUUECKUX CPEQCTE" M COXPARUB TePMUH "crucTema”.
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Crarba 8. [NogavHHUK

MonnyHkr (b) nyHkra 1

161. Pabouan rpynna paccMoTpena cnefiyloLun Texkcr:

"b) mmeloTCA HagexHble AoKa3aTenbcTea LeMNOCTHOCTY MHhOPMALIMM C MOMEHTa, KOFAa oHa Bbina Bnepsbie NoaroToBneHa B
€e OKoHYaTenbHoN chopme [COCTaBUTENEM UM OT Ero UMEHU] B BUAE COOBLLLEHNA AaHHBIX UMM B KAKOM-NMBO UHOM BuLe, U [0
MOMeHTa ee femMoHcTpaLmu”.

162. Pabouas rpynna pewumna, 4to AnA o6ecneyeHUA COOTBETCTBMA MCMONL3YEMON TePMMHONOTMKM CROBO ‘MOAroTosneHo
HeoBX0AMMO 3aMeHNTL CNOBOM "COCTaBMeHO". Bbii BbICKA3AHb! PA3NMUHBIE MHEHUA OTHOCUTENBHO TOFo, CNeAyeT i1 COXpaHUTL
BbIPAXEHMe, B3ATOE B CKOOKM. B norb3y ero coxparerna 66ino ykasaro, Uto B3ATaA B KBAAPATHbIE CKOBKY OPMYnMpoBKa ABnAeTCA
HeobxogumMol AnA Toro, 4ToBbl HOCTATOUHO ACHO YKa3aTh, UTO BaXHBIM MOMEHTOM A onpeneneHns LenocTHOCTU CoobLLEeHNA
AaHHbIX ABNAETCA MOMEHT, KOrfa 370 cooblueHve [aHHbIX 6biNo BNepBbie NOArOTOBNEHO COCTABUTENEM, B OTAUYAE OT MOMEHTA,
Kkorz1a 6bina NoAroToBNeHa MHhopMaLMa, COAepXaLLaACA BITOM COOBLLEHM [aHHbIX, KOTOPLIN Bbifl COMTEH HE YMEIOLLIM 3HAUEHMA.
OnHako Bo3o6napano mMHeHue o Tom, YTo NoanyHKT (b) Ges dhopMynUposKK, B3ATON B CKOBKM, AOCTATOUHO ACHO YKa3blBaeT, UTo
LefIOCTHOCTb COOBLLEHMA AaHHbIX He [ONXHa CTABUTLCA NOF COMHEHVWE C MOMEHTA MOArOTOBKN 3TOTO COOBLUEHUA HaHHbIX U B
npouecce ero 06paboTku cocTasuTeneM, aapPecaToM Unu NIo6oi TpeTbei CTopoHoN. Kpome Toro, 10 0BLLIeMy MHEHWIO, UCKAIoYeHNe
BbIpaXeHWA, B3ATOrO B CKOOKKM, HeoGxooumo AnA Toro, utoBbl YTOMHUTHL, YTO MHGMOPMALMA HeoBA3aTensHO MdOoMXKHa ObiTh
MOAroTOBNEHa CamiM CoCcTasuTeNeM, YToBbl OHa cuMTanacs NORMMHHONNHMOPMALIMEN COrNacHo MPOeKTy cTaTbu 8. PaBouan rpynna
ofobpuna copepxarue nognyHkTa (b) NyHKTa 1, UCKMIOUMB BbIpAXeHMe, B3ATOE B CKOBKM.

Toanywkr (a) nyHkTa 2
163. Pabouas rpyrnna paccMoTpena cregylowmil TEKCT:
“2. B cnyuae BO3HUKHOBEHMA MOOLIX BONPOCOB OTHOCUTENLHO COBRIOARHMA MOANYHKTA (b) NyHKTa 1 HACTOALIEN CTaTbu:

a) KPUTEPUAMM OLIEHKM LIeNOCTHOCTU MOfMXKHLI ABAATHCA COXpaHeHWe MHpOPMaLMM B MOAHOM W, €CMM HE CuMTaTh
nobaenerua MoBbLIX MHOOCAMEHTOB, HEU3MEeHHOM Buae; 1.

164. Bbina sbipaxeHa 03ab04eHHOCTD B CBA3M C TEM, YTO MPK Takol (hoPMYNMPOBKE NOANYHKTa (a) NyHKTa 2 He YuMTLIBAETCA, UTO
MOAMHHOCTb COOBLLEHNA AanHbIX HEe [ONXHA 3aTParvBaTLCA TEMU U3MEHEHMAMA, KOTOPbIE HEOBXOMMMBI [N1A TOro, YTobhl 0BecneunTs
yaobounTaemocTb 3TOro cooblueHna gaqHbix. YTobbi cHATL aTy ozaboueHHocTs, Pabouas rpynna pelmna 3aMeHUTsb crlosa "B
NONHOM 1, eciv He cunTaTh fobasneHna Nobsix MHROCCAMEHTOB, HEM3MEHHOM BUOE" CoBamu "B NOMHOM N HEM3MEHHOM BULE, ecriv
He cumnTaTh fobasneHna NIobbix UHAOCCAMEHTOB U MOBOTO U3MEHEHUA, KOTOPOE BO3HUKAET 8 OBLIUHOM XOMAEe Nepefayun, XpaHeHns
1 geMoHcTpauuu®,

Cratba 10. Arpubyuma coobLueHnin gaHHbIX
MyHxTel 1,21 3

165. Pabouans rpynna paccmoTtpena Crefyiolmin TeKCT:

*1. B oTHOLWeHuAX Mexgy coctasurenem n agpecatom coobluerre OaHHbIX CUMTaETCA coobLleHMeM JanHbIX cocTaBuTens,
ecnu oHo 6bino rnepefiaHo cocTasuTenem unu UHbLIM AMLIOM, KOTOPOE MMEeNno NOMHOMOUNA BEeNCTBOBATL OT UMEHW COCTaBUTENA
8 OTHOLLIEHWW 3TOr0 COOBLLIEHNA faHHbIX.

2. B oTHOWeHWAX Mexay cocTasuTeneM 1 anpecaTom cooblueHre faHHbIX NofaraeTca coobuleHneM faHHbLIX cocTaBuTens,
€cnn agpecaT, A0MKHbIM 0Bpasom NpuMernB Npoueaypy, NpeasapuTenbHO 0A0BPeHHYI0 cocTaBuTeneM, yCTaHoBUA, UTO 3TO
coobleHne maHHbIX Bbino coobLueHneM paHHbLIX CocTaBuTenA.

3. B cnyuae, korga nyHKTb 1 1 2 He NpuMeHAIOTCA, cooblueHne gaHHbiX [cunTaeTcea) [nonaraeTca] coobileHvem paHHbIX
COCTaBUTeNA, ecnu:

a) cooblieHne OaHHbIX, NONYYEHHOE AAPEecaToM, ABUMOCH PesynbTaToM LEe/CTBMA nnua, OTHOLLEHe KOTOPOro C
cocTasMTenem MM ¢ AI0BbIM areHTOM COCTaBUTENA JAfiM TAKOMY fULY BO3MOXHOCTL MOflyunTh JOCTYN K MeToay,
UCTIOMNL3YEeMOMY COCTABMTENEM ANA MOEHTUAUKALMA COOBLLEHU AaHHBIX KAK CBOMX COBCTBEHHbIX; UMM

b) npv NOMOLLM METOAA, KOTOPLI ABNASTCH 0BOCHOBAHHLIM MPU AaHHLIX 06CTORATENLCTEAX, aApecaT YCTaHoBAN, UTo
cooblueHre JaHHbIX ObiNo CoobLIEHWEM faHHLIX COCTaBUTens,

OpHako NoanyHKTbl (a) 1 (b) He NPUMEHAIOTCA, €Cnn agpecaTy 6bino U3BECTHO UM JOMXHO Bbino GbiTb M3BECTHO, ecim Bbi
OH NPOABAN PA3YMHYIO OCMOTPUTENLHOCTL VUMM UCMONL30BAN NIOGYI0 COrnacoBaKHylo Npouenypy, 0 TOM, YTo coobLueHne
OaHHbIX He ABNANOCH coobLleHnem aamHHbIX cocTasuTens”.

166. BbiO BbICKA3AHO MHEHWE O TOM, UTO COOEPXALUMECA B 3TUX NYHKTaX NONOXeHUA CTPaAaloT HeJoCTaTKaMy C TOUKU 3peHnA
NOFVIKM, NOCKOSbKY OHU CO3MAI0T ONPOBEPXUMYIO MPE3YMILMIO, KOTOPaR HAKOra He BO3HWUKHET. Bbilo OTMeueHo, UTo AaHHasA
CUTYaUms BO3HNKNA B pe3ynbTare TOro, UTo NYHKThl 2 U 3 OCHOBLIBAIOTCA Ha TOM 0OCTOATENLCTBE, UTO COODLUEHWe faHHbIX He Bbino
CaHKLUMOHMPOBAKO cocTaBuTenem. YUTo6bl CHATb 3Ty 03a60UYEHHOCTb, ObLINO TIPEANOXEHO BKAIOUATL B KOHEL, TekcTa NyHKTa 1
crnegylollee BbipaxeHue: "B TOM cfiyyae, Korga He 6bin0 yCTaHOBNEHO, UTO MpUMEHAETCA DaHHbI NYHKT, MOXEeT AeNCTBOBaThL
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NpesyMnumA, copepxawanca 8 rnyHkTax 2 u 3'. 370 npeanoxeHne He NonyuMno OOCTATOYHON NMOQMEPXKW. B CBA3N ¢ 3TUM
Pabouan rpynna ogobpuna cofiepxaHue NyHKToB 1, 2 u 3 6e3 uamMeHeHui.

Crartbn 12. CocTaBnetme v OenCTBUTENbHOCTE KQHTPAKTOB
yHkT 1

167. Paboyan rpynna paccmotpena cnefyiowni TeKeT:

"1) B KOHTEKCTe COCTABMEHUA KOHTPAKTOB Y €CMIN MHOE He COrNacoBaHo CTOPOHaMM, OthepTa ¥ aKuemnT odbepTbl MOryT
NPOU3BOAMTLCA C MOMOLLIBIO 3armMcen axHbiX. B cnyuae, korpa noboe cooblueHWe, NOCPeACTBOM KOTOPOro COCTABNAETCA
KOHTPAKT, ABNAGTCA 3aniChiO AaHHbIX, KOHTPAKT HE NPU3HAETCA HeOeACTBUTENbHBIM UMM HE MEIOLLIMM CKOBOM CUNbI AULLb HA
TOM OCHOBaHWMK, YTO OH Dbl COCTABNEH C NOMOLLBIO MOAO6GHLIX cpencTs".

168. Bbina sbipaxeHa 03aboueHHOCTL MO MOBOAY TOrO, UTO cnoga "nioboe cooblueHne, NOCPeaCTEOM KOTOPOrO COCTABAAETCA
KOHTPaKT" MOMyT UCKIIIOUNTL U3 Chepb! NPUMEHEHNA 3TOTO NOMOXEHUA COOBLLIEHNA, KOTOPLIE HE MOMYT PACCMATPUBATLCA B KAUeCTse
0chepTbl UMM aKLLENTa, HO KOTOPbIe NPefLLecTBoBAM 0diepTe iV akLenTy UMk xe conposoxpanux. Iocne obcyxgeHus, ¢ yueTom
370l 03aboueHHoc, Pabouan rpynna ogobpuna cnepyioLumin TeKCT: B criyuae, ecnn coobLueHne JaHHbIX MCMonb3yeTca npy
COCTaBNEHWN KOHTPAKTa, AlaHHbiA KOHTPaKT He NPU3HAETCA HeAeCTBUTENbHBIM UMY He UMEIOLLIM MCKOBOM CUfbl MLLL Ha TOM
OCHOBaHWW, UTO [NA 3TOW Lieny UCMonb3oBanoch cooblieHne OaHHbIX".

Cratba 14. XpaHeHue 3armceir faHHbIX

MyHKT 1
BerynutensHaa dopmymmpoeka

169. Pabouan rpynra paccmoTpena cnegaytownin TeKCT:

1. Bcnyuae, koraa 3akoH TpebyeT, utobbl onpegeneHHbie JOKYMEHTbI, 3arcy nin UHOpMaLIA NoANEeXani XpaHeH1o, 3To
TpeboBaHMe CUMTAETCA BLIMOMHEHHLIM, €CMU XpaHeHUe 3armcei famHbIx obecrieumeaeTca ¢ cobniogeH1em cneayloLLmx ycnosuit

L.

170. Bbino oTMeYeHo, YTo B Ha3BaHWM 3TOTO NPOEKTa CTaTbl UCNOML3YETCA TEPMUH “XpaHeHue", a B TEKCTE 3TOW CTaTbu U B APYMVIX
MONOXEHNAX NPOEKTa TUIMOBOro 3aKOHA UCMOMb3YIOTCA U CNOBO "XPaHUTL", U CNOBO "COXPaHATL", & TAKXE NPOU3BOSHbIE OT 3TUX CMNOB.
BbiNO COUTEHO BaXKHBIM, UTOBLI BO BCTYNUTENEHOM hOPMYIMPOBKE NYHKTa 1 UCNONL30BaNcA TepMuH "coxpaHeHne”, MoCKOoMbKY 3TOT
TEPMUH, Kak npaeuno, ynotpedbnAeTca AnA Toro, utobbl ykasats Ha ycTaHoBneHHbie 3akoHoM TpebosaHMA O HeobxopumocTh
COXpaHATL AOKYMEHTb! UNWN 3aMvMcK 8 TeueHue onpeneneHHoro cpoka. B apyrux Mectax TekcTa rpoekra TUMOBOTO 3aKoHa, B
3aBMCHMMOCT OT KOHTEKCTa, BO3MOXHO, OyaeT npuemMnemMbiM MCNoNb3oBaHne BbipaXeHUA "XpaHeHne" nnii NPoU3BOAHLIX OT Hero.

DognyHKT (a)
171. Pabouas rpynrna paccmoTpena cnefyiowmii TeKCT:
"a) [aHanormuHbIX ycnoBuAM, NpesycMoTpeHHsiM B fyHKTe 1 ctaTen 6],

172. Pabouyana rpynna pewmna NpuHATL CreayioLylo dopMynnmposky noanyrkTa 1(a): “uHdopmaums, conepxXalianca 8 HUX,
ABMAETCA [OCTYNHOW, C Tem uToBbl ee BriocneacTs MOXHO BbIN0 MCMONL30BATh B CNPABOUHLIX LiensX".

NoanyHKT (b)
173. Pabouan rpynna paccmoTpena cneayiowmin TeKCT:

"b) 3ANKUCL AAHHBIX XPAHUTCA B NepenaHHoM dopmaTe Uik B hopmaTte, KOTOPbIM MOXET BbiTh MPOOEMOHCTPUPOBAHO TOUHOE
BOCMpou3seaeHVe nepenaxHHon uHgopMaumu; n”.

174. [OnA oBecrieueHus COOTBETCTBUAUCMONL3YEMOi TepMuHOnor Pabouas rpynna petunna rnepecMoTpeTb TEKCT nognyHkTa (b),
¢ TeM uTo6bI B HEM FOBOPUNOCH CeayloLLee: "3an1cs faHHbIX XpaHUTCH B TOM chopMaTe, B Kakom oHa Bbina cocTaeneHa, repenaqa
unu nonyveHa, M B copmate, KOTOPbIA, Kak MOXeT BbiTh NOKa3aHo, TOUHO BOCTPOM3BOOUT COCTABNEHHYIO, MepeaarHylo vuaw
MONYUEHHYIO UHOPMALIMIO; 1*. BbINO TaKXe PELLISHO YTOUHMTL BIHKTE 1 TOT MOMEHT, UTO YCOBIA, U3N0XEeHHbIe B MOANYHKTaX (a),
(b) u (c), momxHbl cobMopaThHCA B COBOKYMHOCTH.
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175. Pabouan rpynna nposena 0630p MpoekToB cTaTeil TMNOBOFO 3aKoHa, nepecMOTPeHHLIX peaaUMoHHO rpynnoit. Mocre
3aBepLUeHUA PAacCMOTPEHWA NPOEKTOB CTaTel THMOBOro 3akoHa Pabouan rpynna opobpuna TEKCT MPoeKTa TMNOBOro 3aKoHa,
COMEPXaLLErocA B NPUNOXEHWN K HacToALLeMy poknagy®.

. BYAYLIAR PABOTA

176. Pabouan rpynna obpamnack k cekpetapuaty ¢ npocbBoil PacnpoCTPaHuTL TekcT MPOeKTa TUMOBOIC 3aKOHa cpeaw
MIPABNTENLCTB 3aMHTePECOBaHHbIX OPraHN3aLii, C TeM YTOBb! OHN BbICKA3AMM CBOV 3aMeUaHUA. BbINo OTMEUEHO, UTO TEKCT MPoeKTa
TMINOBOTO 33KOHA, HAPAOY C KOMMMNALMEN 3aMeyaHmii MPaBUTeNbCTe M 3aMHTEPECOBAHHBIX OPraHn3aumii, GyfeT npegcTaBneH
Kommccnm Ha ee psanuaTh BOCMON CECoM fiA OKOHYATENLHOTO PACCMOTPEHUA 1 MPUHATUA.

177. Obwyio nopaepxKy Nofyulno NpeanoxeHne o ToM, uTobbl NPOEKT TUMOBOrO 3aKOHa COMPOBOXAAINCA PYKOBOLACTBOM,
NpuU3BaHHbLIM NOMOYL FOCY4APCTBAM B MPUHATUM U NPUMEHEHUW AaHHOTO MPOeKTa TUMOBOrO 3aKoHa. TaKoe pykosogcTeo, 6onbLuan
4acTb KOTOPOro MOXET EblTb B3ATA U3 MATEPUANOB O MPOLIECCE NOArOTOBKM NPOEKTa TUMOBOTO 3aKkoHa, byneT Takxe NnonesHbiM ans
none3osateneil AL, a Takxe anA yueHsbIX, 3aHUIMAIOLLMXCA sonpocamu U, Pabouan rpynna oTmetuna, 4To B XO4E CBOEI paboTsl
Ha HbIHELLIHe Ceccm OHa UCXoaMnana NPeanonoXeH!A 0 TOM, UTo MPOeKT TMINOoBOro 3akoHa By aeT conpoBOXAAaTLCA PYKOBOACTEOM,
KoTOpoe AOMKHO BbiTh NpuHATO Komuceweid. Hanpumep, B 0THOWIGH pAfa sonpocos Pabouas rpynna pewmna oTka3aThcs OT UX
YPerynmpoBsaxua B MpOEKTe TUMOBOrO 3aKOMa, HO PacCMOTPeTs MX B PYKOBOACTBE, ¢ TeM 4ToGbI rocynapcrea mormm mm
BOCMONL30BATLCA MPK NPUHATM NPOBKTA TUMOBOTO 3aKoHa. B OTHOLLIGHM CPOKOB M METOAA MOarOTOBKM pykosogcTea Pabouan
fpynna peLumna, 4To CeKpeTapmar AoMKeH NOAroTOBUTL COOTBETCTBYIOLLIMIA NPOEKT W MPEACTaBUTb ero Ha paccmoTpeHne Pabouein
rpynnsLl Ha ee AsanuaTh AEBATON CECCUN.

178. Pabouan rpynna otmMemna, uto ee pexomeHgalms Komucenm o HeobXoaMMOCTU NpoBecTH NpeaBapuTensHyio paboty no
Bonpocy o6 o6pataeMocT1 unv nepeaBaeMocTV Npag B TOBapax B KOMMbIOTEPHON KOHUIYpaLMW nocne sasepLueHns pa3paboTiu
MpoeKTa TMroBeoro 3akoHa (A/CN.9/390, nyHkT 158) nonyumna obiutyio rofnepxKy B Komucenn’. Buino 3aABNEHO, UTO CBA3aHHbIE
€ 3TUM NpaBoBbIe BOMPOCHI, KACAIOLLMECA INEKTPOHHLIX PerUCTPOB, NPefcTaBnAIoT coBoM HeobxoaMMyI0 UYacTh TaKoro NpoekTa.
Pabouan rpynna Takxe BHOBb 3aABMMA O CEOBM peLLEHMM paccMoTpeTb Ha OfHON M3 ByAyluMX Ceccuit BONpoC O BKAIOYEHWM
TEPM1HOB 1 YCIOBUAN B 3ar1Ch AaHHbIX MOCPEACTBOM NPOCTON CCLINKM Ha TaKkUe TEPMUHbI 1 ycnosma (cM. nNyHKT 90 ebilie). Bbino
BbICKA3aHO MHEHE 0 TOM, 4TO, BO3MOXHO, TPeANoUTUTENbHBIM 6l Bbt LLMPOKWI NOAXOA K BOMPOCY 0 NepeaBaeMocTy, ¢ Tem uTobb
OXBATUTL 3NEKTPOHHYIO Mepeaady HemMaTepuaniaoBaHHbiX LSHHbIX Gymar. Bbilo OTMEUYEHO, YTO C YUETOM BLICOKOW CTerneHn
PErynMpoeatma Ha HaumoHankHOMYypoBHe ROCTUXEHUE eAMHO06Pa3UA BOBNACTV ANEKTPOHHbIX LISHHbIX ByMar MOXeT 6biTb 0COBeHHO
TPYAHLIM.

179. B oTHOLWEHMM NNaHMPOBaHNA ByOyLUei paBoThl BbINO BLICKA3aHO MHEHME O ToM, uTo Paboyas rpyrna Ha csoew [BagLarts
AEBATONCECCUN TOCTE 3aBePLUIEHUA PACCMOTPEHUATIPOEKTA PYKOBOACTBA MO NPUHATUIO NPOEKTA TUNOBOFO 3aKOHa, KOTopoe [ONXHO
6bITs NoproTosnero CekpeTtapuaTom, Morna 6ui nposecTv obluee obeyxmeHue Bonpoca o6 obpalliaeMocTy UK NepeaaBaeMocTu
npas B ToBapax. bbino BbICKa3aHO MHeH\e O TOM, YTO BOMPOC O BKMOUEHM MYTEM CObINKM TAKXE MOXHO BN Bbl paccMOTpeTh Ha
ABaALATL AEBATON CECCUM C LIeNbIO €r0 BO3MOXHOrO OTPAXEHNA B NPOEKTE TUMOBOrO 3aKoHa. PAR Aeneraui Bbpasvni roToBHOCTb
MOAroTOBUTL KPATKUiA [IOKYMEHT ANA copeicTana obeyxpeHnio obenx TeM. OpHako 6binio 0TMeUeHo, uTo, XoTA Pabouas rpynna,
BO3MOXHO, ByfieT pacnonarath [OCTATOUHbIM BpeMeHeM AAA NposeaeHna obLuen AMCKycom, oHa He CMOoXeT noppobro paceMoTpeTh
KaXAylo U3 3TUX Tem.

180. Bbito 0OTMEUEHO, UTO B COOTBETCTEUMM C peLUeHMEM, MpuHATEIM Komuceren Ha ee fiBaguaTte cempMoi cecouv®, nBaguath
AesAtas ceccua Pabouei rpynnsl GypeT nposeneHa B Huto-Wopke ¢ 27 despana no 10 mapTa 1995 ropa.

®0poBpVB NPOeKT TUMOBOrO 3akoHa, Pabouan rpynna M3MeHMNa HyMEpauMIo CTaTeil NpoeKTa TUMOBOTO 3aKOHA.

Homep npoekta crarbu, Homep npoekTa crarby, 3
Homep craTbm nNpoekTa paccmatpusaswieroca Paboueit Homep crartbu npoekra paccmaTpuBasLLerocs Pabouen
TUNOBOrO 3aKoHa rpynnon TUMOBOrO 3aKoHa rpynnown
1 1 8 9
2 2 9 14
3 3 10 5
4 5 6uc 11 10
5 6 12 11
6 7 13 12
7 8 14 13

"OdmumansHele oTueTsl [eHepansHoi Accambnen, copok_pesAtan ceccua, fononHenne Ne 17 (A/49/17), nyHkT 201.

¥Tam xe, NyHKT 259.
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Mpunoxexue

FIPOEKT TUNOBOTO 3AKOHA O MPABOBBIX ACMEKTAX 3NEKTPOHHOIO OBMEHA [JAHHLIMU (201)
1 COOTBETCTBYIOWNX CPELCTBAX MEPEOAYM OAHHBIX

(onobpenHbin Patouet rpynnoid IOHCUTPAI no 3neKTpoHHOMYy 0bMeHy OaHHbIMY
Ha ee ABagLaTh BOCLMOA ceccuy, NPOXOAVBLUEH
B BeHe ¢ 3 no 14 okrabpa 1994 ropa)

T1ABA 1. OBLUME MNONOXEHUA"

Cratba 1. Cdepa npumeHeHna*™

Hacroaumin 3akoH ABNASTCA UACTLIO TOProBoro™* npasa. OH npumeHseTcA K moboMy Bugy MHbopmauwm B dopme cooblueHns
NaHHBIX.

Cratesa 2. Onpepenexua

nA Lienei HacToALero 3akoHa:

a) “coobllieHne paHHbIX' 03HAYAET UHGOPMALMIO, NOArOTOBEHHYIO, XPAHUMYIO VMW NepedaBaemMylo C MOMOUILIO IMEKTPOHHLIX,
ONMTUYECKUX UMM @HANOMUHBLIX CPeCTE, BKAIOYAA SNEKTPOHHLIA 06MeH gaHHbIMA (DL1M), aneKTPOHHYIO NOYTY, TenerpamMy, Teneke nnm
Tenecake, HO He OrpaHUYMBaRCL UMK;

b) "anexTpoHHeI obmer faHHbIMM (SLN)" o3HauaeT nepegavy ¢ 0QHOFO KOMMLIOTEPa Ha Apyrod UHdopMauu ¢ UCNONL30BAHUEM
COFNacoBaHHOro cTakmapTa CTPYKTYpusaLmmn uHdopMauimm;

c) ‘coctapurens' COOBLUEHMA OaHHbIX O3HAYaeT Kakoe-nvbo MULo, KOTOPLIM WK OT UMEHU KOTOPOro cooblieHre HaHHbIX, Kak
npepnonaraerca, 66iNo NOArOTOBNEHO, COXPAHEHO UMK NepeaaHo, 3a NCKMOUeHMeM nLia, BeNCTBYIOLIEro B KauecTse nocpeaHuka
B OTHOLLEHWN 3TOT0 COODLLIEHNA BaHHbIX;

d) “appecar’ cooflieHna OaHHbIX 03Ha4YaeT Kakoe-nmbo MLO, KOTOPOE COMMacHO HaMepeHuto COCTaBUTENA LOMKHO NOMy4vTh
cooblLLieHe naHHLIX, 3a UCKMoUeHMeM miua, neﬁc*reylomer 0 B KauecTse nocpefiHnKa B OTHOLLIEHWN 3TOro cooBILeHNA JaHHbIX;

e) “nocpedHuK" B8 OTHOLUEHMM KOHKPETHOro COOBLUEHVA QaHHbIX O3HaUaeT Kakoe-nubo nMuo, KOTopoe OT UMEHM apyroro nuua
nofnyJdaeT, nepenaeT unu XpaHut 3T1o coobLueHme RaHHbIX Unu oKaskiBaeT Apyrve ycrnym B OTHOLLIEHUM 3TOr0 COOBLLUEHMA OaHHbIX;

f)  "MndopmaumoHHan cucTema® 03HauaeT CucTeMy ONA NOGrOTOBKW, Mepefaun, MonydeHnAa um XxpaHeHna nHdgpopmaumm B Buae
cOoOBLUEHNA QaHHbIX.

*HacToAwmin 3akoH He MeeT NPeUMyLLIECTBEHHON CUfibl NO OTHOLLEHWIO K MOGLIM HOPMaM ipaea, NpefHa3HaueHHbIM ANA 3aLmTh
notpebutenen.

**[InA rocynapcTs, KOTOpble, BO3MOXHO, MOXEenaloT OrpaHMuuTb cepy MPUMEHEHUA HaCTOAWEro 3akoHa MeXpyHapogHbiMA
cooBLIEeHUAMU AaHHbIX, KoMiceus npegnaraeT cneayiowmin TeKeT:

HacToawmin 3akoH NPUMEHAETCA K COOBLLEHWIO [aHHbIX, KaK OHO onpegeneHo B ryHKTe 1 cTateut 2, B Cfiyuanx, Korna ato coobuieHne
AaHHbIX UMeeT OTHOWeHne K MeXﬂyHaDOQHOﬁ Toproene.

**TepMAH "TOProsoe" cnepyeT TONKoBaTh LLMPOKO, C TeM UTOBb! OH OXBATHLIBAMN BOMPOChH!, BLITEKAIOLLME U3 BCEX OTHOLUEHII1 TOProBoro
XapaKTepa, Kax JOoroBOPHbIX, TaK 1 HeoroBopHbIX. OTHOLLEHWA TOProBoro Xxapakrepa BKMIoUaIoT crieQyloume CAenki, He orpaHUUnBanch
umy: moBble TOProBeie CARMKY O NOCTaBKe TOBAPOE WM yCnyr uny obMeHe ToBapamu vmn ycnyramy; OMCTprBLIOTOpCKue cornatleHus;
TOProBoe rPeAcTaBUTENbCTBO U areHTCKUE OTHOLUSHUR; hakTOPUHT; AU3UHE; CTPOMTENLCTBO MPOMBILLNEHHBIX 06BEKTOB; NpeaocTaeneqne
KOHCYNLTATUBHBIX YCAYT; VHXUHUPMHT; KYNAA/Mpoaaxa muUeH3ni; uHBecTvpoBaHie; dirHaHcuposarne,; 6aHKoBcKMe yenymn; cTpaxoBanve,;
cornaweHya o6 3KerinyaTaumn Nam KOHUECCUM; COBMECTHbIe NPEAnpyATUA 1 apyrve ¢opMbl NPOMBILLASHHONO MU NPEANPUHUMATENECKOrO
COTPYAHUYECTBA; MEpeBo3Ka TOBAPOB U NACCAXMPOB MO BO3AYXY, MOPEM, MO XenesHbiM Un asToMobuslbHLIM poporam.

Crartea 3. TorkosaHue

1. Tpv TONKOBaHWMA HACTOSWIEro 3aKoHa CrepyeT yuWThiBaTb ero MeXZyHapoOHbIi UCTOUHMK M HeoBXoaMMOCTb COHENCTBOBATL
DOCTUOXEHAIO efuHooBpasns B ero npyumeHeHun i cobriopenrmnio [obpocoBecTHOCTA.

2. Bonpockl, KOTOPbIE OTHOCATCA K NpeaMeTy PerynupoBakHva HacTOALLEro 3akoHa 1 KOTOpbIe NPAMO B HeM He paspelueHbl, noanexar
paspeLleHIo B COOTBETCTBUM ¢ OBLLIMMA NPUHLMNAMA, HA KOTOPBIX OCHOBLIBAETCA HACTOALLMIA 3aKOH.
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IMABA H. MPUMEHEHVE IOPUIMMECKMX TPEBOBAHWIA B OTHOLLEHWA COOBLLEHWIA JAHHbBIX

Cratesa 4. [MpyaHaxe opUIMUeckoi cubl cooBLIeHUA OaHHLIX

WHdbopmauma He NpusHaeTcA He UMEIOLLIE I0PUAMHECKON CHfibl, HEQENCTBUTENLHOMN UMM HE UMBIOLLIEI MCKOBOIN CUNbI MWL HA TOM
OCHOBaHWM, UTO OHA COCTaBNeHa B chopMe COOBLLIEHUA HaHHbIX.

Crarba 5. [ucbMeHHan dopma
1. Ecnnkakan-imbo Hopma npasa Tpebyert, urobsl nHchopmauma Buina B NUCLMEHHON hopMe v NPEACTaBNANACH B MUCHMEHHOI dopme,
“m1 NpefycMaTpUBaeT HacTynneHue 8 NPOTUBHOM Cryyae onpefeneHHbiX NoCNeACTENA, cooblueHne HaHHbIX OTBEUAET ITOVM HOpMe, echin
€oAepXallanca B Hem UHOpMaUMA ABNAETCA QOCTYNHON [NA ee NOCNEAYIOLLEro NCrONb30BAHUA B CNPABOUHBIX LIEMAX.

2. TMonoxeHnA HACTOALLEN CTATBU HE NPUMEHAIOTCA B CNEZYIOWMX CAYYAAX: [...].

Crarba 6. Mognuch

1. Ecwm Kakas-mbo Hopma npaea TpeGyeT MOAMMCK WM NpelyCMATPVUBAET HACTYNMeHWe onpepieneHHbIX MocnedcTsui B cnyuae
OTCYTCTBIA MOAMMCH, 3Ta HOPMa CUMTAETCA COBMIOOEHHON B OTHOLLIEH COOBLLEHUA OaHHbIX, ECN:

a) 1cnonb3oBaH MeTOH ANA MOESHTUEVKALMKM COCTaBUTENA COOBLUEHMA OAHHLIX 1 YKA3aHUA Ha TO, YTO COCTaBMTEflb COrnaceH ¢
COAEpXatLlenca B Hem nHdgpopmauuen; u

b) 3TOT MeTOA ABMAETCA KaK HaQEXHbLIM, TaK U COOTBETCTBYIOLLMM Lien, 4NA KOTOpon coobiueHne faqHbiX Hbino noaroToBAEHO Unn
nepenaqHo ¢ yvyetom ecex obCTOATENLCTS, BKMAOYAA mOﬁle ROrOBOPEHHOCTL MEXY COCTABUATENEM Y 2ApecaToM CooBLLeHNA OaHHbIX.

2. TonoxeHna HacTOALLEH CTATLN He MPUMEHRIOTCA B CNEdyloumX cnyyasx: [...].

Crarea 7. MofnmHHnk

1. Ecmm kakas-nubo Hopma npasa Tpebyet, utobhl MHOPMALMA NPEACTasNANacs B ee MOAMMHHON (opMe WM NpedycMaTpusaeT
HacTynnerne B NPOTVIBHOM Cnyyae onpefeneHHbIX NOoCnegCTBniA, CoobLeHIe AaHHbIX OTBEUaeT 3TO HOpPMe, ecrn:

a) 3Ta UHOPMAaLMA AEMOHCTPUPYETCA fNLLY, KOTOPOMY OHa AOMXHa GbiTe MPEACTaBneHa; W

b) uMmeloTCA HaflexHble [0Ka3aTensCTea LIeMoCTHOCTH WHEBOPMALMM C MOMEHTA, KOrga oHa Bbina Briepsbie MOOroTosneHa & ee
OKOHUATEeNbHOM hopMe B BUAE COOBLLEHNA AaHHBIX UMW B KaKoM-BO 1HOM BUAE, U 10 MOMEHTA ee AeMOHCTPaLMM.

2. B cnyuae Bo3HMKHOBEHWA NIOGLIX BOMPOCOB OTHOCUTENLHO COBAIDAEHWA NOAMYHKTA (b) NMyHKTa 1 HACTOALLEN CTaTbu:

a) KpUTepreM OLeHKK LIenoCTHOCT JOMKHO ABNATLCA COXpaHeHue uHdopMaln B NMOMHOM U HeM3MEeHHOM BUe, ecnn He CHUTaTh

A06aBneHA NI06LIX MHACCAMEHTOB 1 NIOOLIX N3MEHEHWIA, MPOMCXOTALLIMX B 0BLIMHOM NPOLECCe NepeaayUn, XpPaHeHUA v eMOHCTPaLMK;
n

b) Tpebyemaa cTeneHb HAREXHOCTW [OMKHA OLIGHMBATLCA C YHETOM LENW, [AA KOTOPON vHopMauua Guina NoAroTosfeHa, 1 Bcex
COOTBETCTBYIOLMX OBCTOATENLCTE.

3. Monoxerua HacToALLIel CTaTby He NPUMEHAIOTCA B Cneayowmx cnyyasx: ...

Crarea 8. DonyctuMocTs Y AoKasaTensCTBeHHan cuna COOﬁU.;EHMﬂ LaHHbIX

1. TMpu noBbix nNpoueccyanbHbix ASACTBUAX HUKAKME NONOXEHUA HOPM [OKAa3aTeNbCTBEHHOMO NpaBa He NPUMEHAIOTCA TaKMM 0BpasoM,
" 4ToBbl BOCNPENATCTBOBATL FOMYCTUMOCTY COOBLLIEHMA [aHHLIX B KAYECTBE A0KA3aTeNLCTBA

@) Ha TOM OCHOBAHWM, UTO OHO MPeacTaBnAeT coboi cooblueHne AaHHbIX; 1m,

b) ecnr OHO ABNAETCA HaumnyulMM QOKa3aTen-CTBOM, KOTopoe, KakK JTOro MOXHO PasymMHO OXuvAaTb, MOXET ObiTe MONYUYEHO
NPeAacTasnAioLLMM ero MLOM, Ha TOM OCHOBaHWW, YTO OHO He NMPeacTasneHo B ero NOAMMHHON dopme.

2. WndopmMaumm, NnpeacTasneHHon 8 opme CoobUIeHVA AaHHbIX, NPUAAETCA Hapnexalan fokasartensCcTBeHHan cuna. [pu oueHke
FloKa3aTenbCTBEHHON cunbl COOBLLEHWA AaHHbIX YunThIBAETCA HA[E@XHOCTb Cnocoba, C MOMOLLBIO KOTOPOro NOAroTaemvBanock, XpaHuoch
¥ nepegasanock 3To coobuleHre AaHHbIX, HaAeXHOCTb crocoba, ¢ NOMOLLBIO KoTopore obecneunBanach UENoCTHOCTb MHgopMaLmK,
cnocoba, Npyt NOMOLLY KOTOPOro UAEHTUULMPOBANCA ero CocTasnTens, U MoBON APYroN COOTBETCTBYIOLUMIA hakTop.

3. 3a uvckniouyennem moboi Opyrod HOpMbI NpaBa, Korga AOMKHbI BLINOMHATLCA NONOXEeHUA noganyHkta (b) nyHkTa 1 cTathv 8 8
OTHOLLEHAN UHbopMaumK B dopMe coobLUeHUA NaHHbIX, Mpu MoBbix ApoLieccyanbHbiX AeNCTBAAX MHOpMaLMK He JOMXHO NPpUaABaThea
MeHbLUE CUMbI Ha TOM OCHOBAHWW, YTO OHA He NPEACTAaBARETCA B €e MOLMMHHON dopme.
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Cratea 9. XpaHerve cooblueHni gaHHbIX

1. Benyuae, xorna 3akor Tpebyet, utobbl onpegeneHHble NOKYMEHTbI, 3aMCH UM MHGOPMALMA NOAAEXANM XPaHEHUIO, 3TO TpeBoBaHHe
CUATAETCA BBINONHEHHBIM, €CMIM XpaHeHne coobilleHmil faHHbIx obecneunsaeTca ¢ cobrvaeHreM cReyIoLLMX YCnoBuil:

@) uvHGOPMaUMA, COPEPXaLanca B HAX, ABNAETCA JOCTYMHONA OfA ee NOCNEAYIoWIEro NCNONL30BAHNA B CAPABOUHLIX LIEAAX;

b) coofiierne panHbIX XpaHUTCA B ToM dopmaTe, B KOTOPOM OHa 6bina COCTaBNeHa, NepeaaHa U ronyJueHa, UM B copmare,
KOTOPbIM MOXET 6biTb MPOLIEMOHCTPMPOBAHO TOUHOE BOCTIPOV3BEAEHWE MepefiaHHon UHdopMaLmMi; U

€) obecneumBaeTcA XpaHeHne NepeiaHHoN NHAOPMALIM, CBA3AHHON C COOBLLIEHUEM QaHHBIX, BKAIOYAs WHGOPMAaLMIO © cocTasuTene,
agpecare (afipecatax) v AaTe v BpeMeHY Nepenaumn, HO He OrpaHNUMBARCE STUM.

2. OBA3zatenbcTBO appecata XpaHuTe MHGOPMALMIO B COOTBETCTBMN C MyHKTOM 1 He PacnpocTpaHAETCA Ha MoBYIo 4acTh TaKol
VHOPMaLK, KOTOPaR NEPeaeTCR ANA LM KOHTPONA 32 COOBLUEHUAMM, HO KOTOPasR He NOCTYNaeT B MHOPMALIOHHYIO CUCTeMy afpecaTa
VMM B YKa3aHHYI0 UM MHGOPMALIMOHHYIO crcTeMy.

3. MMioBoe MMUO MOXET BLINONHNTL TpeBOBaHNA, yKasaHHble B NYHKTE 1, IOCPEACTEOM OBPALLIEHWA K YCAYram MoBoro MHOro niua npu
cobniopeHum BbiLLieyKasaMHLIX YCOBUIA.

TMABA lil. MEPELAYA COOBLLEEHWIA OAHHBIX

Cratea 10. VamereHue No AoroBopeHHOCTH

B oTHoLeHNAX Mexay CTOpOHaM, YUacTBYIOLLMMA B MOLGTOTOBKE, XpaHeHW, Nepedaye, NoyueHi nnn nHoi o6paBoTke COOBLLIEHII
DaHHBIX, €Cl He NPeMyCMOTPEHO UHOE, NOAOXEHNA HACTOALLe rAaBbl MOFYT BbiTh U3MeHeHb! N0 AOroBopPeHHOCTH.

Crarea 11, Atpubyuna coobileHnit nandHbIx

1. B oTHoweHuAx MexXay cocTasuTenem uagapecaTom coobLleHne faHHbIX cuMTaeTen coobLLieHemM AaHHbIX COCTABUTENA, €Cin OHO BIN0

nepeflaHo cocTasuTenem UMnHBIM IMLIOM, KOTOPOE MMENO NONHOMOUNSA [EeCTBOBATL OT MMEHV COCTABUTENA B OTHOLLIEHWM 3TOFO COOBLLIEHNA
OaHHbIX.

2. B oTHOWEHWAX MexXxay coctasuTeneMm naapecatom coobLLeHne AaHHbIX MonaraeTca coobuyeHnem gaHHbIX CocTaBTens, ecnm appecar,

OonxHbiM 06pasom MpuUMeH B NpoLeaypy, NPenBapyTentHo ORoBPeHHYIO COCTaBUTeneM, YCTaHOBUN, YTO 3TO CooBLLeHie AaHHbIX Bbino
coobiLeHreM JaHHbBIX COCTaBUTENA.

3. B cnyyae, korga NyHKTs 1 1 2 He NPUMERAIOTCA, cooblLieHe AanHHbIX [cunTaeTes] [ronaraetcs] cooBLLEHNEM AaHHbIX COCTABUTENA,
ecnm:

a) cooblieHne NaHHbIX, NONYHeHHoe afpecaToM, ABMNOCH PE3YNbTATOM OeHCTBIAN MALA, OTHOLLIEHUE KOTOPOrO C COCTABMTENeM 1Nk
¢ MobbIM areHTOM COCTABUTENA [ani TakoMy fiMLy BO3MOXHOCTL MOMYUMThL [OCTYN K MeTofy, MCMONb3yeMoMy cocTasutenem and
UOEHTUDUKALAM COOBLUEHAN AaHHbIX KaK CBOUX COBCTBEHHBIX; UMM

b) npw nomoww Metoaa, KOTOPbIA ABNAETCA 0BOCHOBaHHLIM MPW AaHHbIX OOCTOATENLCTBAX, agpecar yCTaHoBUn, YTo cooblueHne
AaHHbIX 6biNo COOBUIEHEM BaHHbIX COCTaBUTENA.

OpHako NoAnyHKTsI (@) v (b) He NPUMEHAIOTCA, ecin aapecaty 6biN0 U3BECTHO UK DOMXHO 6bIN0 BbiTh N3BECTHO, €cnu Bbl OH MPOABUAN
pasyMHYIO OCMOTPUTENbHOCT, MMM UCMONL30Ban mobyio cornacoBaMHyio Mpouedypy, O TOM, 4TO COoBLieHMe AaHHbIX He ABMANOCH
coobLUEHVIEM [aHHbIX COCTaBATENA.

4. B cnyuae, Korga coobuieHve faHHbIX CUATASTCA UM nonaraeTcA coobuleHnem faHHLIX COCTaBUTENs B COOTBETCTBUM C HacTOALEN
cTaTthen, cofepxaHue cooblueHna OakHbIX NofaraeTCA cogepXaHMemM B TaKOM BUe, B KakoM OHO 6bino nonyveHo agpecaroM. OpHako
B Cflyyae, Korga nepefnaya NpUBOAMT K oumbKe B CORepXaHUM COOBLLEHNA JaHHbIX 1 K oLMBOUHOMY BOCHPOM3BEASHNIO CooBLueHnA
AaHHBIX, cofiepXaHne CooblLEeHUA [aHHbIX He NonaraeTcA cogepXaHnem B TOM BUAE, B Kakom oHO Bbio Nony4yeHo agpecaTtoMm B Ton Mepe,
B KOTOPO coobLieHne paHHbix BbINo oLWMEoUHbIM, ecriv agpecaTy Obino n3secTHo 06 3Tol oLumbKe Unn 3Ta oLMbKa cTana Gbi oUeBUaHOM,
ecrv Bbl afipecat NPOABUN PasyMHYI0 OCMOTPUTENBHOCTL UMY UCMoNL30BaN NIGYIO APYTYIO COrNACOBAHHYIO NPOLIEAYPY OfA YCTaHOBNEHNA
HaMuMA Kakux-nbo oLumbok Npu nepepave.

5. Ecmu, KaK cunTaerca umm nonaraerca, cooblleHWe fAaHHbIX ABAAETCA CoobLieHneM fAaHHbix cocTasutena, niobbie manbHenwe
NpaBoBble NOCAEACTBMA ONPeaenAloTCA Ha 0CHOBAHUM HACTOALLEro 3akoHa 1 Opyroro NpUMEeHMMoro npasa.

Crartba 12. [NogTeepxfexve nonyyeHna

1. HacToAwan CTaTbA NPUMEHAETCA B Cydyae, KOrd4a npu OTNpaBke 1mv [0 OTNpaski CoobLUeHns AaHHbIX NMBo ¢ MOMOLLBIO Takoro
Co06LLEHNA [AHHBIX COCTaBUTENb 3aNPOCUN NOATBEPXOEHE NonyUeHUs.

2. Bcnyuae, korpa coctasuTens He Hanpaeun 3anpoca o TOM, YToBbl 3T0 MOATBEPXAeHNe NPEeRCTaBNANOCh B KaKO-MBO KOHKPETHON
dbopmMe, 3aNpoc 0 NOATBEPXKAEHNN MOXET BbiTb BBIMOAHEH C MOMOLUBIO NI0GOro cooBLUEHUA N NIDBLIX QENCTBUA agpecaTta, [OCTATOUHbIX
ANA TOro, 4Tobbl yKasaTb COCTaBUTENIO Ha TO, UTO COOBLLEHNE HBaHHbIX Bbiflo Mofy4eHo.

3. B cnyuae, korga cocTasuTent ykasan, dTto coobleHMe  GaHHbIX oﬁycnosnmsaeTca nonyvyeHnem TakKoro noareepxpaeHna, 310
coofilieHe [aHHbIX He uMeeT I0PUONMECKON CUMbl 0 NOAYYEHUA MOOTBEPXASHUA.
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4. B cnyyae, korpaa coctagutens He yKasan, uto coobiLieHre faHHbIX O6yCﬂOBﬂMBaeTCﬂ nonyyeHuem NOATBEPXAEHUA, U NoaTBEpXOeHNE
He Bbino NOfly4eHO UM B TeueHWe OrOBOPEHHOTrO UM COTNAaCcOBAHHOrO Cpoka, NGO, ecrn HUKaKoro cpoka He 6bino OrOBOPEHO Un
cornacosaHo, B TeMeHne pas3yMHoOro cpoka:

a) cocraBuTent MOXeT HanpasuTL appecarty ysenaoMneHue, yKasas B HeM, 4To NoATeepxaeHve nonyyeHo He 6uino, u OrOBOPUB CPOK,
KOTOpLIA nonxeH GbiTe PasyMHbIM ¥ K KOTOPOMY NOLTBEPXAeHWe OOMKHO ObiTb nonyJeHo; u

b) ecmv nopTeepxAeHMe He NONYYeHO B TEUEHUE CPOKA, OFOBOPEHHOTO B NOAMYHKTE (a), COCTABUTENL MOXET MoCe YBEHOMIeHUA
06 3TOM afpecara paccMatpueaTh COOBLUEHNE AAHHLIX KaK HETIONYUeHHOE MMM OCYLLECTEUTL MoBbie ApYIe Npasa, KOTOpbIe OH MOXET
METhb,

5. B cnyuae, korpa coctasutens nonyyaeT noareepxgeHue nofyveHvs, NpegnonaraeTca, Yro cooTeeTcTayiowee cooblleHne faHHbIX
6bino nonyyeHo agpecatom. Ecnu B ronyyeHHOM NOATBEPXASHMM YKa3biBAETCA, UTO COOTBETCTBYIOWIEEe COOOWIeHNe faHHbIX oTBevyaeT
TeXHAYECKUM TpeBoBaHAM, COrNacoBaHHbIM WK YCTaHOBMEHHLIM B NpUMEHAeMbIX HOpMaX, npepnofiaraeTca, uTo 3T TpeGOBaHVIFI Bbin
BLINONHEH LI,

Cratea 13. CocTasneHvie n gercTenTenbHOCT, KOHTRAKTOB

1. B KoHTekcTe cocTaeneHna KOHTPaKTOB, ecfn UHOe He cornacoBaHo CTopoHamu, odepra U akuenT OfbeprI MOTYT Mpon3BOanNTLCA C
MOMOLLLLIO COOGLueHMﬁ DaHHbIX. B cnyuae, korga coodbuierne HaHHbIX MCnoNbL3YeTCA Mpy COCTaBneHMn KOHTPaKTa, 3TOT KOMTPakT He
NPU3HAETCA HeAeNCTBATENbHBIM UMM He UMEIOLLIMM UCKOBOM CUNbI NNLLIb HA TOM OCHOBaHWN, YTO [INA 3TON LEN NCNONL30BANOCH coobiueHve
BaHHbIX.

2. TonoxeHua HacToALe! CTaTLU He MPUMEHAIOTCA B Cneayiowmx cnydaax: [...].

Cratea 14. Bpems 1 MecTo oTnpasku u nonyveHna coobLueHnia gaHHbIX

1. Ecnv nHoe He cornacosaHo cocrasutenem v agpecarom coobeHus BaHHbiX, oTNpaska coobLueHna fQaHHbIX NPOUCXOaNT B MOMEHT,
KOFfla OHO MOCTyNaeT B MHbOPMaUMOKHYIO CNCTEMY, HaXOOALLYIOCA BHE KOHTPONA COCTaBuTens.

2. EcnvuHoe He COrNacoBaHo CoCTaBuTeneM N aipecatoM COOBLLEHNA AAHHBIX, MOMEHT NonydYeHNA CooBLLEHNA HaHHbIX ONpeaenAeTca
cnenylowmm obpasom;

a) ecnu appecar yKasan MHGOPMALMOHHYIO CUCTEMY ANA LM MONyUeHWA Taknx COOBLLEHN [aHHLIX, NONYUEHNe MPOMCXOmUT B
MOMEHT, Korga cooblueHe AaHHbIX NOCTYNAET B YKa3aHHYIO MHhOPMALIMOHHYIO CUCTEMY, OfIHAKO, ECMM COOBLLIEHNE NaHHBIX HaNpasnAeTCA
8 MHOPMAUMOHHYIO CUCTEMY aipecata, KOTOPan He ABAETCA YKa3aHHON MHAhOPMALIMOHHON CUCTEMON, MOMYYeHNE MPOUCXOOMUT B MOMEHT,
Korpa cooblieHre faHHbIX BOCTIPOM3BOOUTCA afpecaTom;

b) ecnm appecar He ykazan WHGOPMALMOHHYIO CUCTEMY, MOMyYEHNE NPOMCXOMMT B MOMEHT, KOFAa CoobLLIeHMEe [aHHbIX MOCTynaeT
B KaKylo-mBo NHpOopMaLUMOHHYIO cucTeMy afipecara.

3. nyHKT 2 MpUMEeHASTCA He3aBNCUMMO OT TOFO, UTO MECTO, B KOTOpPOM pacnofoxeHa UHMOPMaLMOHHaA CUCTEMR, MOXKET OTIMYATLCA OT
MecTa nonyyeHUa CoobLIEHNA AaHHbIX B COOTBETCTBAU C MYHKTOM 4.

4. EcinnHoe He cornacoBaHo cocTaBuTenemM 1 afApecarTom KommeloTepranpoBaHHoN nepegayn coobiueHna ganHbIX, CoobLLeH1e BaHHbIX
CHATaETCA NonyJYeHHLIM B MeCTe OCyULleCTBAEHUA npenanmeaTeanKoﬁ AEeATenbHOCTU apecaToM, U CHUTaeTCA OTNPaBNeHHbIM B MecTe
OCYLLIECTBNEHVA NpeanpuHMaTenbcKoi AeATenbHOCTU COCTaBUTenem. Hna uenen HacToAwero nyHKTa:

a) ecnm agpecar wnu coctasuTens umMeloT Bonee opHoro Mecra ocyulecreneHna npe,qanHmmaTeanKoﬁ ASATENbHOCTU,
COOTBETCTBYIOWNM MECTOM OCYLUIECTENEHNA npenanHmmaTeanKoﬁ REATENLHOCTU CUMTARTCA Takoe MEeCTo, KOTopoe nMmeeT camoe
HenocpencTBeHHOe OTHOLIEHWE K OCHOBHOW Chenke, wnuv, 8 cnyJyae OTCYTCTBMA OCHOBHON CLEMNKW, OCHOBHOE MECTO OCYLLECTBReHUA
npe,qanmeaTenbcmﬁ AEATenbHOCTU;

b) ecnn agpecat nnn coctasutenb He UMEeIOT Mecta OCYLLECTBNEeHWA npenanHmmaTeanKoﬁ NEATeNnbHOCTN, NPUHMaeTCA BO
BHUMaHWe nx oBbIMHOE MeCTOHaxoXgpeHe.

5. MyHkT 4 He NpUMEHAGTCA ONA onpedeneHnAa Mecta nonyueHWA mnn oTnpasku Ons uenu KaKkoro-nmbo 2AMUHNCTPATUBHOIO
3aKoHOaaTenbCTea, YronoBHOro 3akoHogarensCcTea W 3aKoHOQAaTeNnbCTBa O 3aumre AaHHbIX.
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B. Pabouuir gokymeHT, npepicTaeneqHbii Paboueit rpynine o ANEKTPOHHOMY
obmeHy faHHLIMM Ha ee fBafiLiaTh BOCHMO CeCCHM:
HOBbIM NEPECMOTPEHHbIA NPOEKT TUMOBbIX 3AKOHOAATENbHBIX MONOXEHA
Mo NPaBOBLIM acneKTam ANeKTPOHHOro obMexa aaHHLIMA (DLN)
¥ COOTBETCTBYIOLLIMM CPELICTBaM Nepepayum AaHHbX: ctathy 1-10
3anucka Cekpetapuara (A/CN.9/WG.IV/WP.62)
[MoanuHHLIA TeKCT Ha aHrNUIACKOM A3bIKE]

COLEPXAHUE
Crpatvua
BBEEHME . . 164
. MPOEKT TUMOBbLIX 3AKOHODATENbHBIX MOMNOXEHAA 1O MPABOBLIM
ACTIEKTAM 3MEKTPOHHOIO OBMEHA OAHHLIMU (30W) U
COOTBETCTBYIOLLNM CPEACTBAM MEPELAYA JARHBIX ................... 165
FNABA L OBLUME MONOXEHUA .. ... i e, 165
Cratba 1. Cepa MPUMEBHEHMA . . ... oot i e i e e 165
Cratba 2. OmPemeneHNA . ...ttt i 165
Cratba 3. TonKosarme TVNOBbIX 3aKOHOQATENbHLIX MOMOXEHWA . ... ... ... 166
CratbA 4. [MCKAIOUEHAT . . v vttt i e 166
[CraTba 5. M3MeHEeHNA NO AOrOBOPEHHOCTU] . ... v oo v ettt e e e e 166
FMABA Il. TPEBOBAHUA OTHOCUTENMBHO ®OPMbIl ... ..ot ot e e e 167
CramhA B OMC. .. e 167
CratbA 6. [PyHKUMOHanLHLI SkeueaneHT] [TpeGosanue)
"MACLMEHHON DOPMBI" . . . oot i ea 167
Cratba 7. [®yHKuvoHanbHbI SKevBaneHT] [TpeGosatme]
B e 1 La o 167
Cratbn 8. [PyHKUMOHanbHLIM SkBuBaneHT] [Tpebosate)
MOAMMHHMKA" o o e e e e e 167
Cratba 9. DonyctMocTb 1 [oxasaTenbcTeeHKas cuna {3anncu] AaHHbiX . . . . 167
FNABA Il MEPEQAYA [BAMMCU] DAHHBIX .. ... o e 168
Cratba 10. [RencteurentHocTs] [ObA3atenscTea coctasuTena]
[3ANKUEM] ABHHBIX . . .\ttt e e 168
BBEOEHUE

1 Bo ucrionkeHne peluenun, npuHAToro Kommuccuen Ha ee neapuath ueteepTon ceccum' B 1991 rogy, Paboyas rpynna no
MeXAyHapoaHbIM NnaTexam NoceATUNAa CBOKO ABaALIATH YeTBEPTYIO CECCHio ONpeaeneHuio M 06CYKAEHNIO NPaBoBbiX BONPOCOB,
CBA3AHHBIX C PaCLLMPEHIIEeM NCONb30BaHUA ANEKTPOHHOro obMera AarHeiMi (SOW). Pabouas rpynna pekomeHgosana Komuccum
NOAroTOBUTL MPABOBbLIE HOPMbI 10 Ucronb3osaHio W 8 MexpayHapogHoin Toproene (A/CN.9/360, nyHkTbl 128-133).

2. Komucecua Ha ceoei asafuaTh NATOK ceccumn B 1992 rogy opobpuna 3Ty peKoMeHRaUMIo 1 Nopyymrna NoaroToBKY rnpaBoBbiX
Hopm no SN Paboueit rpynne 1o MexayHapoHbIM rnaTexam, KoTopan fsina repermeHosaHa 8 PaBouyio rpynry rno 31eK