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INTRODUCTION

1. The Set of Multilaterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices, in Section F.é6 (c), provides for
the compilation of a Handbook on Restrictive Business Practices Legislation.

2. Further, the Intergovernmental Group of Experts on Restrictive Business
Practices, at its twelfth session, requested the UNCTAD secretariat to
continue the compilation and updating of the Handbook on Restrictive Business
Practices Legislation and those member States that have not done so to date,
or which have adopted new or amending legislation, are invited to submit the
text of their competition laws to the secretariat in one (or more) official
languages of UNCTAD, as well as appropriate commentary to such legislations,
according to the format contained in the introduction to TD/B/RBP/94 (see
agreed conclusions, Annex I, in TD/B/40(2)/2-TD/B/RBP/98).

3. Accordingly, the secretariat prepared this note which contains
commentaries on and texts of restrictive business practices legislation
of Lithuania, Mexico, Slovak Republic and Zambia.*

4. Thus, to date the UNCTAD secretariat has issued notes containing
commentaries and texts of restrictive business practices legislation

of 26 countries: Belgium, Brazil, Canada, Chile, Denmark, Finland, France,
Germany, Italy, Jamaica, Kenya, Lithuania, Mexico, Norway, Pakistan, Poland,
Portugal, Republic of Korea, Slovak Republic, Spain, Sri Lanka, Sweden,
United Kingdom of Great Britain and Northern Ireland, United States of
America, Venezuela and Zambia.

5. The officer-in-charge of UNCTAD, in his note of 2 May 1994, requested
States which so far had not done so, or which had introduced new or amending
RBP legislation since their last communication to the UNCTAD secretariat, to
provide the UNCTAD secretariat with their relevant legislation, court
decisions and comments, on the basis of the format supplied (see below).
(However, in the case of States adopting RBP legislation for the first time,
the commentary may not necessarily conform to the format.) In order to
facilitate the reproduction of texts of legislation in more than one official
language of the United Nations, States were invited, as called for by the
Intergovernmental Group, to submit, if possible, the text of their legislation
in one or more other languages of the United Nations.

6. The UNCTAD secretariat is grateful to States which have contributed the
material requested for the compilation of the Handbook, and once again
requests States which have not yet done so to meet the request of the
officer-in-charge of UNCTAD mentioned above.

* The contributions are reproduced in the language and form in which they
were submitted to the secretariat.
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Format for contributions to the Handbook

Description of the reasons for the introduction of the legislation.

B. Description of the objectives of the legislation and the extent to which
they have evolved since the introduction of the original legislation.

C. Description of the practices, acts or behaviour subject to control,
indicating for each:

(a)

(b)

The type of control, for example: outright prohibition,
prohibition in principle, or examination on a case-by-case basis;

The extent to which the practices, acts or behaviour in Section D,
paragraphs 3 and 4, of the Set of Principles and Rules are covered
by this control, as well as any additional practices, acts or
behaviour that may be covered, including those covered by controls
relating specifically to consumer protection, for example, controls
concerning misleading advertising.

Description of the scope of application of the legislation, indicating:

Whether it is applicable to all transactions in goods and services
and, if not, which transactions are excluded;

Whether it applies to all practices, acts or behaviour having
effects on that country, irrespective of where they are committed;

Whether it is dependent upon the existence of an agreement, or of
that agreement being put into effect. ’

Description of the enforcement machinery (administrative and/or

judicial), indicating any notification and registration agreements, and
principal powers of body(ies) .

Description of any parallel or supplementary legislation, including

treaties or understandings with other countries, involving cooperation or
procedures for resolving disputes in the area of restrictive business
practices.

Description of the major decisions taken by administrative and/or

judicial bodies, and the specific issues covered.

D.
(a)
(b)
(c)

E.

F.

G.

H.

Short bibliography citing sources of legislation and principal decisions,

as well as explanatory publications by Governments, or legislation, or
particular parts thereof.
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COMMENTARIES ON RESTRICTIVE BUSINESS PRACTICES LEGISLATION

I. Commentary by the Government of Lithuania on Decree No. 785:
The Law on Competition

The Law on Competition of the Republic of Lithuania has entered into
force on 1 November 1992. The Price and Competition Office (PCO) under the
Ministry of Economics was established, staffed and started its practical
activities since 10 February 1993 in order to ensure the oversight of the
observance of the law.

A. Description of the reasons for the necessity of adopting this law

The complex economic reform is being carried out in the Lithuanian
Republic with an objective to reorganize centrally planned economy to the
market economy. In the process of implementation of reforms the wide price
liberalization was carried out which enabled to ensure both the freedom of
economic entities in their economic decisions and the possibilities of
consumers to make their choice. The privatization process of the State
economic sector was going on in parallel and it is taking place up to now.
The above-mentioned reforms were being implemented under the situation of
inherited economic structure highly concentrated and highly monopolistic.

Really problems related to the large market power and abuse of dominant
position of large economic entities appeared during the process of price
liberalization. One could observe also the agreements of the economic
entities and their concerted practices on price fixing and sharing market.
Thus, the aim of the further development of reforms and economic progress
caused the necessity of both the adoption of the Law on Competition and
implementation of oversight of its observance in order to prevent actions that
might restrict competition. General experience of industrial countries in
development of market economies played a role of great importance in creating
the basis of the competition law. No less important were the references of
international organizations, such as EFTA and World Bank and the examples
of the countries members of EEC, in particular taking into account the task of
integration of Lithuania into the worldwide and regional economic systems.

The harmonious coordination of the Competition Law and practice with the
existing worldwide and regional practice is an essential factor in pursuing
the integration aims.

B. The description of appropriate objectives and complementary legitimate
acts of the Law

The main objective of the Law on Competition is prevention of the
business restraining practice (anti-competitive behaviour) in order to create
conditions for effective competition in commodity markets. Consequently, it
creates the basis for economic effectiveness and consumer welfare.

Nothing has been changed in the Law on Competition since the time it had
entered into force, since 1 November 1992.
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C. The description of appropriate controllable practices

The Law on Competition of the Lithuanian Republic contains a prohibition
to economic entities that occupy the dominant position in the market to act in
a manner which already restrict, or may restrict competition and thus may
violate the economic interests.

Moreover, the Law on Competition of the Lithuanian Republic provides the
following prohibitions:

- the agreements (concerted actions) among economic entities that
restrict or hinder the competition;

- restriction of the competition by bodies of the State authority and
Government (are also prohibited by the Law); unfair competition;

- the concentration of market structures is controlled and prohibited
if after the concentration the dominant market position may be
noticed and competition is restricted or may be restricted in the
future.

Prohibition of abuse of dominant market position

The Law provides that the economic entity cannot be considered a dominant
one if its market share of certain goods is no more than 40 per cent. A
sample list of the prohibited actions of economic entity is described in the
Law on Competition. This list contains:

(1) operation related to putting obstacles to competing economic
entities in their attempts to enter the market;

(2) pushing competitors out to competing eccnomic entities of the
market;

(3) discrimination of the partners and price fixing for the third
persons.

To summarize: these are both vertical and horizontal actions that
restrict competition and are prohibited by the Law.

Article 5 of the Law on Competition "Exceptions to prohibited activities"
provides at the same time, that the activities of dominant economic entities
that are prohibited by the Law on Competition by the formal characteristics
may be considered to be in agreement with the Law if it is proved that they
resulted in:

- constant reduction of prices for consumers;
- improvement in the quality of goocds.

It means, as a matter of fact, that each concrete case of abuse of
dominant position is to be investigated and evaluated separately.
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In 1993 the resolution was carried by the Competition Council which
provided in addition the criteria of dominant market position.

Moreover, we have a prevision to pass the legitimate act which would
regulate the cases of abuse of market dominance.

Prohibition of Agreements (concerted actions) between economic entities
which restrict or hinder competition.

A sample list of prohibited agreements and concerted actions is presented
in the Law on Competition if they restrict or hinder competition. These are
agreements on fixed prices, volume of production, sharing market according to
territorial principle as well as principles of volume of sales and purchase of
goods, types of goods, groups of purchasers or sellers. Moreover, both
ousting competitors from the markets and making obstacles in their way of
entering into the market (and doing this through the agreement) as well as
refusal of concluding contracts with certain sellers or purchasers are also
considered as violation of the Law and are prohibited by the latter.

An exception rule is also provided by article 5 of the Law on Competition
to prohibited agreements (coordinated actions) that restrict or hinder
competition. It means, that every concrete case of agreement (concerted
actions) should be considered (investigated) and legally evaluated separately.

Prohibition of bodies of State authority and Government from restricting
competition

Authorities are prohibited from making decisions which:

(1) restrict the independence of economic entities or the conclusion of
economic contracts;

(2) hinder setting and reorganization or restructuring of existing
economic entities;

(3) put in advantage or disadvantage individual economic entities or
otherwise restrict competition.

This prohibition reflects the specific situation in the transition to
market economy and is valid as much as it is in agreement with authority of
State bodies provided by the other laws.

Prohibition of activities of unfair competition

There is a prohibition to economic entities from dissemination of
misleading, improper and distorted data (including advertising too) that may
cause losses of another economic entity or may harm its reputation.

It is also prohibited to mislead consumers through false information
regarding the quality of goods, characteristics of utilization, location and a
way of manufacture, amount and price of sale. The wilful use of the name,
trade-name or marking, form of product packaging or exterior of other economic
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entities is also attributable to the practices of prohibited unfair
competition. Moreover, economic entities are prohibited from the actions,
related to industrial espionage.

No exceptions apply to the prohibited unfair competition. In 1993 the
Competition Council has ratified "Executing Order of the Supervision of Unfair
Competition Actions", which regulates in detail actions of unfair competition,
makes their legal evaluation and provides economic sanctions.

Control of the concentration of market structures

The Law contains the provision that economic entities must inform the PCO
about the expected concentration of structures before undertaking any steps of
market concentration if total sum parameters which reflect economic actions of
the economic entities that are potential going to be concentrated exceed
certain limits determined by the Law. Concentration shall be prevented by
the PCO, if the latter would result in new highly concentrated economic entity
which would be able to dominate in the market, i.e. would own no less than
40 per cent of market share.

The Law provides the exception in that the concentration of market
structures which has not been approved by the PCO may be allowed in
exceptional order through the written permission given by the Government of
the Lithuanian Republic.

In 1993 the legitimate act "On the control of the concentration of market
structures" is expected to be approved which should determine the rules of the
control of concentration in detail.

D. Characterization of the application sphere of the Law

The Law applies to the regulation of the relations which arise from both
the actions restricting competition and unfair competition throughout the
territory of the Republic of Lithuania.

The Law on Competition which regulates functioning and economic relations
of different economic areas provides that it is valid as much as it is not in
contradiction with the other laws of the Lithuanian Republic. It means that
the Law on Competition regulates all types of economic - commercial activity
with the appropriate exceptions provided by the other laws and international
treaties.

E. Mechanism of application of the Law and the basic rights of bodies

The supervision of the observance of the Law on Competition is carried
out within the Republic of Lithuania by the PCO, the director of which is
appointed by the Government. The special Competition Council consisting of
seven members appointed for a term of three years makes decisions on the
issues related to the competition and regulated by this Law. Four members are
appointed by the Government of the Lithuanian Republic on the basis of
recommendations of consumers, as well as scientific, business and industrial
organizations.
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The PCO makes investigations of the actions, which restrict competition
(unfair competition) and reports conclusions to the Competition Council
which makes decisions whether violations of the Law on Competition by the
above-mentioned actions were taking place or not.

If the presumption proved correct, the Competition Council has a right to
decide to apply economic sanctions to the economic entities. The volume of
sanctions may be established up to 10 per cent of the total annual gross
income of economic entities. Fines amounting up to 3 per cent of the total
annual gross income may be imposed on economic entities fcr submission of
misleading information. Moreover, the Competition Council has a right to
impose fines equalling up to three months average earnings on officials of
both the State government bodies and economic entities for disregard of
obligations made by the Competition Council or belated fulfilment of the
latter, as well as for submission of misleading information. Fines imposed by
the Competition Council shall be transferred to the State budget.

Sanctions for the violation of the Law on Competition applied to the
economic entities are regulated by the standard acts in detail.

Decisions of the Competition Council may be appealed to the Court.

Losses incurred by the economic entities or consumers due to the
violation of this Law and made by other economic entities must be recovered by
the latter through the procedure established by the Law.

F. Description of the legitimate acts and agreements with the other
countries

The order of application of the Law on Competition is provided by the
Competition Council which possesses this right under the decision of the
Parliament of the Lithuanian Republic, up to June 1993 the Statutes of both
the PCO and the Competition Council were approved by the Government of the
Lithuanian Republic. The Competition Council has approved the Resolution
"On supervision of the practices of unfair competition".

We have a prevision to establish the rules of competition and
collaboration order in the Treaties on free trade concluded with individual
countries, as well as countries, members of EFTA.

In the meanwhile, the competition rules and terms of collaboration have
not entered into force in even one of the mentioned treaties.

G. Characterization of the general decisions and above-discussed specific
problems

Since the PCO carries out its functions for four months only the annual
report of its activities is not prepared yet. During this period the
activities of the PCO has been carried out in the supervision of the Law on
Competition and Price Law and the promotion of competition.
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The main concern assigned was to prepare the legitimate acts of the Law
on Competition and the methodical materials, also to supervise the provisions
of the Law on Competition. Analysis of markets in the main areas of the
economy and investigations of complaints of the economic entities were the
directions of this supervision. After finishing these investigations the
prepared materials were presented for the Competition Council who took the
respective decisions.

Since 11 February 1993 some amendments of the various laws of the
Lithuanian Republic were proposed by the PCO. The PCO has obliged some
economic entities to provide the financial and price reports to the Office.
Most violations of the Law on Competition were made by economic entities in
dominant position. The sanctions and financial fines were assigned for some
of them according to the Law on Competition.

Analysis of the markets in the main areas of economy is being carried out
constantly.

The activities of the PCO will be turned to solving the competition
issues also in the future.

H. Short bibliography describing the sources and essential decisions of the
Laws

For your information, we offer the Law on Competition of the Republic of
Lithuania translated into English, as well as the statutes of both the PCO and
the Competition Council approved by the Government of the Lithuanian Republic
translated into English non-officially. We regret our lack of the official
translations of the commentaries of both the legitimate acts.

Technical cooperation in the sphere of the Competition Policy

The main objective of the technical collaboration in the sphere of
the Competition Policy is appropriation of experience of the competition
institutions in the industrial countries of market economy as well as training
the staff of the PCO of the Lithuanian Republic.

This objective was basically carried out through the entering into
relations with the international organizations and appropriate competition
institutions of the other countries.

Since November 1992 the relations were maintained with such international
organizations as the Economic Commission of EEC, PHARE Foundation and OECD.
We have also signed the agreement on Cooperation with Denmark in the sphere of
Competition.

However, the most developed form of collaboration was the organizing of
the workshops and training courses. Especial benefits were gained by the
employees of the PCO of the Lithuanian Republic through the two-week workshops
that took place in Vilnius and were conducted by the specialists of the
Antitrust Division of the United States Department of Justice and
United States Federal Trade Commission. These workshops were attended not
only by the employees of the PCO but also by the representatives of other
ministries and departments.
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Moreover, during the reporting period several employees of the PCO were
given a possibility to extend their knowledge in the sphere of competition
policy at the workshops organized in Vien (they included the programmes on the
Market Definition, Abuse of Dominant Position, Horizontal Agreements) .

The effect of these workshops and training courses was that the employees
of the PCO were given everything necessary for the meeting problems of
competition in foreign countries and sharing experience in solving specific
cases.

It is essential to note a fact that such a cooperation was almost
entirely provided with the funding from the sources of support.

The Adviser of the Competition Institution of Denmark who fulfils a
long-term mission in Lithuania was giving assistance to the employees of
the PCO in solving current issues.

Moreover, the PCO of the Republic of Lithuania started to cooperate with
the Antitrust Institution of the Republic of Poland. Recently, the project of
the agreements is prepared in cooperation with these countries in the sphere
of Competition and Antitrust Policies. They are expected to be signed at the
nearest time.

However, it must be noted that the cooperation with foreign countries in
the sphere of Competition Policy was not sufficiently developed during the
past period. There was a lack of practice abroad and the closer cooperation
with the Competition institutions of the other countries.
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II. Commentary by the Government of Mexico on "Ley Federal

de Competencia Econémica", 24 December 1992

INTRODUCTION

In December 1992 the Mexican Congress approved the proposal of the
Federal Executive to adopt a new "Federal Law concerning Economic Competition"
(Ley Federal de Competencia Econdmica) and to abrogate the 1934 Basic Law to
Regulate the Implementation of Article 28 of the Constitution Concerning
Monopolies, the 1950 Act Concerning the Powers of the Federal Executive in
Economic Matters, the 1941 Processing Industries Act and the 1937 Act
Concerning Associations of Producers for Purposes of Distribution and Sale of
their Products.

The new Federal Law concerning Economic Competition was published in the
24 December 1992 issue of the Official Gazette of the Federation and came into
force on 22 June 1993. It established an autonomous agency - the Federal
Competition Commission - with responsibility for the implementation of the
Law. The adoption of the new law and the setting-up of the Commission mark a
turning-point in competition policy in Mexico.

The purpose of this note is to provide information on the principal
features of the new law; it also provides a brief explanation of the process
of evaluation of monopolistic practices and concentrations as conducted by the
Commission. The examples quoted are given solely for purposes of illustration
and must therefore be considered as hypothetical and as having no legal
implications regarding the present or future conduct of any individual,
enterprise or group of enterprises. It also contains some guidelines for the
submission of complaints and of prior notification of planned concentrations
and a directory of the Commission.

The information contained in this note does not constitute an
administrative interpretation of the new Federal Act Concerning Economic
Competition. 1Its sole aim is to assist all concerned to understand the new
rules promoting market competition.
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I. THE NEW POLICY ON COMPETITION
What are the aims of the Federal Law Concerning Economic Competition?

The aim of the Law is to promote economic efficiency and to protect
freedom of competition and the competitive process. To achieve that aim the
Law relates to the conduct of economic agents and to that end establishes a
basically preventive policy with regard to concentrations and, where
appropriate, lays down penalties for monopolistic practices.

Why the opposition to monopolistic practices?

In a monopoly market the quantity of a good or service supplied will be
less than that available in a market governed by freedom of competition and
the competitive process, and the price charged may be higher than in a
competitive market, or same but for products of inferior quality. 1In
addition, since the level of production is lower than that observed where
competition prevails, adverse effects on the level of employment ensue. From
this standpoint monopolies are inefficient and detract from social well-being.

Is the Law consistent with economic policy?

Yes. The Law falls within the framework of the measures taken to
modernize the national economy and to set it on the path of healthy and
sustained growth. It supports the policies of opening up to international
trade, deregulation and privatization and establishes the legal framework
which will help to ensure the proper functioning of markets inasmuch as it
prohibits and punishes commercial practices unduly restricting access to
markets or eliminating competitors, procuring benefits for only a few
individuals or leading to cartelization. The Law minimizes the use of
instruments for the exercise of direct control over enterprises and enables
markets to function; on the other hand, while rejecting the premise that
market forces always lead to ideal situations, it recognizes that the problem
of monopolization is a recurrent one requiring continual vigilance.

To whom does the Law apply?

The Law applies to all physical or moral persons, whether of Mexican or
foreign nationality, and irrespective of the nature of the economic activity
they are pursuing within the country. It also covers agencies of public
administration at the federal, State and municipal levels and associations of
professionals. The only exceptions are those specified in the Constitution -
the functions exercised exclusively by the State in the key areas specified in
article 28 of the Constitution; associations of workers established in
accordance with the relevant legislation to protect their own interests; the
privileges granted for fixed periods to authors and artists in the production
of their works and those granted to inventors for the exclusive use of their
inventions; and associations or cooperative societies selling their products
directly in foreign markets provided that they meet with the requirements laid

down.
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Does the Law apply only to sellers’ monopolies?

No. The Law applies both to practices by a supplier which are
prejudicial to his distributors or customers and to practices by any agent
which are prejudicial to his suppliers.

What is the authority for competition matters?

The law has established the Federal Competition Commission. This is
a decentralized administrative agency of the SECOFI with technical and
operational autonomy; its task is the prevention, investigation and combating
of monopolies, monopolistic practices and concentrations.

II. MONOPOLISTIC PRACTICES
What are the types of monopolistic practices?

There are two types: absolute and relative. The law distinguishes
between the two. The former are deemed to be unequivocally and
unconditionally anti-competitive. The net effect of the latter on competition
and the competitive process is not always clear, and consequently they must be
evaluated if they are to be deemed harmful.

What are absolute monopolistic practices?

Absolute monopolistic practices are agreements between competitors to fix
prices, engage in collusion at public auctions or to share out production or
for the distribution of merchandise. Agreements of this type do not entail
any integration of productive processes; consequently they do not give rise to
any gain in efficiency and their purpose is clear, namely to monopolize the
market. Consequently practices of this kind are invariably prohibited and
will be punished with the utmost severity. 1In addition, the agreements
concluded will be devoid of legal effect; this means that they are
unenforceable. Practices of this kind are generally referred to as
"horizontal practices" since they are developed between competing enterprises;
they are the ones most harmful to the competitive process.

Article 9 of the Law defines as absolute monopolistic practices all
contracts, agreements, arrangements or associations concluded between economic
agents competing with one another where their objective or effect is amy of
the following:

I. To fix, increase, agree on or manipulate the selling or purchase
prices of goods or services for which supply or demand exists in
the markets, or to exchange information with that end in view;

IT. To establish an obligation to refrain from producing, processing,
distributing or marketing goods save in restricted or limited
quantities or to provide services restricted or limited in number,
volume or fregquency;



TD/RBP/CONF.4/3
page 16

ITI. To divide, distribute, assign or impose portions or segments of an
existing or potential market for goods and services as regards
clientele, suppliers and specified or specifiable periods of time
or geographical areas; or

IV. To fix, agree on or coordinate positions (or abstention) regarding
bids, competition tenders, auctions or public offerings.

In all these cases, and regardless of the size of the market or of the
enterprises engaging in monopolistic acts, a breach of the law will have been
committed and will give rise to administrative sanctions in addition to any
criminal liability which may have been incurred.

What are relative monopolistic practices?

The practices defined by the Law as "relative monopolistic practices" are
those which generally have both positive and negative effects, according to
the manner in which they are applied; it would thus be wrong to introduce a
general prohibition of such practices. They may be designed to promote the
integration or coordination of production or distribution with a view to
improving the competitiveness of the enterprises concerned and thus reduce
prices charged to the final consumer. However, in certain circumstances such
practices may be harmful to competition - more specifically, where the
negative effects of those practices exceed the positive effects to which they
may give rise. Consequently the Law lays down evaluation criteria and
conditions which must be met for a relative practice to be deemed monopolistic
and consequently in breach of the Law.

Which are relative monopoly practices?

Article 10 of the Law specifies the practices which will be deemed to be
relative monopolistic practices if the legal criteria are met. An explanation
of the various relative monopolistic practices, referred to under the names by
which they are generally designated, follows; the legal text describing the
practice in guestion is given at the head of each subsection. It must be
stressed that these practices will be considered as breaches of the Law only
when the evaluation criteria described later have been examined. These
practices are also referred to as nvertical", since they are engaged in by
enterprises or agents involved in vertical relationships such as that between
a producer and a distributor.

Vertical segmentation of markets

I. Between economic agents not competing with one another, the fixing,
imposition or introduction of exclusive distribution of goods and
services on a basis of items or geographical location or for
specified periods of time, including the division, distribution
or allocation of customers or suppliers; and also the imposition
of an obligation not to manufacture or distribute goods or to
provide services for a specified or specifiable period of time.

By definition the "vertical" segmentation of markets implies a
restriction on the number of competitors in a given situation. It may be
based on considerations of time or geography or of the characteristics of
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the goods or persons concerned. This type of segmentation differs from
"horizontal" segmentation of markets inasmuch as it does not derive from an
agreement or arrangement concluded among competitors; it is generally agreed
on between a wholesale supplier and his retailers or between one large
retailer and a number of suppliers.

An example of geographical segmentation of markets is the case of a
supplier of a particular good who allocates to each of his distributors a
particular region for their sales operatiomns. This frequently happens quite
legitimately in sectors such as those of franchising and the distribution of
durable goods. The case of a distributor who purchases products from
different suppliers according to the season of the year may also fall within
the definition of segmentation of markets based on specified periods of time.
Another case of market segmentation might be that of a supplier who divides
his distributors into two types - wholesalers and retailers; cases of this
kind would not constitute punishable practices either. However, a cartel
agreement might be disguised as a vertical segmentation of markets;
alternatively, a monopolist wholesaler might divide up the market to
restrict competition among his retail distributors; such an arrangement
might be considered as monopolistic. Thus each case will require separate
study.

Restrictions on the sale or resale price of the end-product

II. The imposition of a price, or of other conditions, with which a
distributor or supplier must comply when selling or distributing
goods or providing services.

Suppliers frequently impose conditions relating to the retail prices of
their products, the construction or decoration of selling points and the
services their distributors should provide to the final consumer. These
practices are generally based on legitimate considerations and designed to
promote efficiency; this might be the case with restrictions relating to
marketing techniques, including practices designed to inform or to guarantee a
particular image, quality standard or level of service.

However, a supplier with monopolistic power may impose a minimum resale
price to eliminate competition between suppliers and discriminate between
market segments or to prevent competition among the distributors of goods and
services. This is wrongful, since the distributor should be in a position to
compete on price except where goods on consignment are involved. 1In addition,
an agreement between competitors to fix prices - which the law deems to be an
absolute monopolistic practice - might be disguised as a minimum resale price
agreement to evade or circumvent the danger of a complaint in respect of
recourse to an absolute monopolistic practice. In view of these
considerations the Law proposes evaluation not only of the form of agreements
but also of their substance. In most cases the fixing of prices and other
conditions of resale make for greater efficiency; but they may also constitute
a disguised method of imposing a monopolistic agreement and even offer a means
of evading the law.
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Sales with strings attached

III. Sales or transactions made subject to the condition of purchasing,
acquiring, selling or supplying an additional good or service which
is normally distinct or distinguishable as such, or on a basis of
reciprocity.

The sales of a wide range of goods frequently include other goods which,
although forming parts of the "package", are separate and distinct and can be
acquired separately. In the majority of cases this practice is not
monopolistic, since consumers have the option of acquiring the goods
separately, if it suits their interests, at a higher or lower price than the
package. However, when a consumer purchases a good or service A which is only
sold together with a separate good or service B, and, as a result of the
substantial power of the supplier in that market, there are no alternatives
available, action of this kind might be deemed to be a relative monopolistic
practice.

Exclusive contracts

IV. Sales or transactions made subject to the condition of
refraining from using, acquiring, selling or supplying the
goods or services produced, processed, distributed or marketed
by a third party.

Contracts providing for exclusive dealing with a particular supplier
or distributor are widespread in commerce and industry. They are generally
based on efficiency criteria, and their purpose is to standardize or ensure
a measure of stability in the sale, purchase, quality or prices of goods
or services. This same practice may be deemed to be monopolistic if an
enterprise with substantial power, on the base of an exclusive contract,
debars in practice other competitors from access to distribution or
production channels or eliminates those which already enjoy such
access.

Refusal to treat

V. Unilateral action consisting of a refusal to sell or supply to
particular persons specified goods or services which are available
and normally offered to third parties.

A refusal to enter into commercial dealings with a particular person may
have justifications such as ethical considerations or the need to maintain a
measure of quality control. However, refusal to treat may be practised by a
monopolist to block the expansion of other suppliers or to prohibit his
customers from seeking other sources of supply. In the last-mentioned case
the practice may be illegal.
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Boycott

VI. An agreement among, or an invitation to, various economic agents to
bring pressure to bear on a particular customer or supplier with a
view to inducing him to refrain from a particular line of conduct,
to taking reprisals or to forcing him to act in a particular
manner.

Boycotts are instruments for bringing pressure to bear on particular
individuals and can consequently have both positive and negative effects on
the competitive process. Many boycotts have non-economic aims such as
consumer protection, protection of the environment and other aims which could
only with difficulty have any effect on the competitive process. For
instance, a group of stores may boycott a supplier of electrical equipment
which does not comply with safety standards without such action having
monopolistic effects. However, those same stores might collude to exclude
from the market suppliers refusing to accept their decisions on prices; in
such cases a boycott is very likely to be monopolistic in character.

Other practices

VII. In general, any act which unduly harms or impedes freedom of
competition and the competitive process in the production,
processing, distribution and marketing of goods or services.

It is practically impossible to give a detailed description of every type
of conduct which could have a harmful effect on competition, not only on
account of the large number of cases existing, but also because patterns of
commercial behaviour are constantly changing, with the implication that the
law would always lag behind those changes. That explains the need for this
general provision. However, its general character must ‘be understood in the
context of the Law. It does not offer carte blanche for discretionary action
on the part of the Federal Competition Commission, since the evaluation
processes required by law, where applicable, are strict and must produce
conclusive evidence that the line of behaviour is anti-competitive. During
the proceedings in the legislature which led to the adoption of the Law the
conclusion was reached that the six monopolistic practices mentioned above
comprise the principal and most commonly enccuntered activities. However,
since there exists a possibility that a novel or peculiar type of practice may
emerge, that possibility should be covered by legislation, while at the same
time care should be taken to minimize the risk of uncertainty in economic
activity caused by the intervention of the authorities, with the result that
the legislature lays down lesser penalties for this particular case. It
should be mentioned that in the countries with actively anti-monopolistic
policies (a group which includes our principal trading partners) provisions
of a much more general character on the forms of behaviour which may
violate the law are in force; thus the new law does not in any way place
economic agents carrying on their activities within Mexico at any
disadvantage.
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Does the Law constitute an obstacle to franchising?

No. Franchising systems generally include restrictions on those of their
members who appear to be violating the law. However, in the great majority of
cases these situations do not arise. In addition, the head of the Executive
has promoted major changes in the legislation concerning intellectual property
and authors’ rights to facilitate the development of franchising systems as an
instrument of modernization of the trading system. The Federal Act concerning
Economic Competition does not constitute a change of orientation; rather, it
reinforces the existing orientation in that it prevents abusive forms of
behaviour for the benefit of a majority of economic agents.

III. EVALUATION OF RELATIVE MONOPOLISTIC PRACTICES

What is the procedure for determining whether or not a relative monopolistic
practice exists?

The Law states that, for a relative monopolistic practice to be unlawful,
its purpose or effect must be wrongfully to eliminate other agents from the
market, to impede substantially their access thereto or to create advantages
exclusively benefiting one or more persons. The creation of barriers to entry
and the establishment of exclusive advantages have the same effect, since the
economic agents enjoying the protected market resulting from the existence of
those barriers or advantages can act in a monopolistic fashion. However, the
decision on whether a practice is "wrongful" depends, not on the discretion of
the authorities, but on the criteria laid down in the Law itself.

What are the steps taken by the Commission in its analysis?

The process of evaluation of relative practices consists of the
application of a series of levels of evaluation in which each element of
analysis helps to distinguish between a practice which is probably
monopolistic and one which promotes efficiency. 1In the latter case it may be
legitimate. These levels of evaluation ensure that only those practices are
sanctioned which are demonstrated to be more of an obstacle than a stimulus to
competition. The procedure is outlined in table 1. ’

The first step taken by the Commission on receiving a complaint is to
study the relevant market to determine the probable impact of the practice.
If at this stage it becomes apparent that the practice occurs in a very small
segment of the market, the Commission will dismiss the case. For instance, if
a good is freely traded on international markets and the domestic price does
not consistently differ from world prices, it is unlikely that any
monopolistic practice exists. However, if there is a substantial price
differential, the market is probably being manipulated. The Commission will
therefore proceed to evaluate the power in the market of the party presumed to
be responsible; this is the second level of investigation. If it emerges from
this analysis that the party presumed responsible does not in fact enjoy
substantial power in the relevant market, the case will be dismissed and the
practice may continue. If the opposite is the case, proceedings will continue
and investigation will begin at the third level, namely an analysis of the
effects which that practice has on freedom of competition and the competitive



TD/RBP/CONF.4/3
page 21

TABLE 1. PROCEDURE FOR REVIEW OF RELATIVE PRACTICES

COMPLAINT RECEIVED

DOES THE
PRACTICE EXIST IN THE
RELEVANT MARKET?

NO

YES

DOES THE PARTY
PRESUMED RESPONSIBLE
EXERCISE SUBSTANTIAL POWER
IN THAT MARKET?

NO

YES

DO THE
ANTI-COMPETITIVE

EFFECTS EXCEED THOSE
FAVOURABLE TO COMPETITION?

NO

i YES

CASE DROPPED VIOLATOR PUNISHED
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process. In the light of the findings of this analysis, the practice in
question will be allowed to continue if it has no anti-competitive effects or
if such effects are insignificant in comparison with its positive effects. If
a breach of the law is established a cessation of the practice may be ordered
and fines may be inflicted; in addition, the parties affected may seek damages
through civil proceedings.

How is "the relevant market" defined?

"The relevant market" is the one in which the practice is established as
existing and is the market for the good or service in question. A market
generally has three dimensions - the product dimension; the geographical
dimension; and a dimension in time. The first dimension relates to the
identification of a product in relation to others. It involves determination
of the extent to which consumers consider that two goods or services are SO
equivalent or similar to one another that if the price of one of them were to
increase, or the supply thereof to decrease, they would be ready to consider
the other good or service as a substitute. The geographical dimension of the
market relates to the scale of production and distribution of goods and
services; this is closely linked to the possibility of supplying a particular
market from other regions. This dimension is not restricted by national or
State frontiers, since for certain products high transport costs or the
existence of artificial trade barriers mean that the market concerned is
confined within a very small area, whereas for others the opposite is the case
and supplies may come from distant regions, including other countries.
Generally speaking, external competition will be an important criterion in the
definition of the relevant markets. Finally, supplies from other regions must
be timely, so that the effects of a relative monopolistic practice on prices
and supplies are only temporary. The time dimension becomes relevant here.

Are there statistical rules for market measurement?

No. There will be a uniform procedure and continuity in the decisions of
the Commission, but there are no statistical rules for the assessment of
enterprises. Measurement of the size of the market concerned is of particular
importance for each case, since a given practice may or may not constitute a
breach of the law according to the circumstances in which it occurs. In other
words, if a practice reduces the number of competitors dealing in a particular
good, but that good can conveniently be replaced by products which, generally
speaking, are considered equivalent or similar to the goods or services in
question - with the result that no adverse effect on prices or supply emerges
- then that practice will not be illegal. For these reasons, in the analysis
of the relevant market, certain factors will be taken into account such as the
existence of artificial barriers (for example, customs duties, technical norms
and plant and animal health regulations) or natural barriers (such as high
transport costs or ease of substitution of goods) impeding freedom of trade in
goods and services, or which raise their production or distribution costs
above the levels which would enable them to compete in the market. One must
also emphasize the importance of supplies from other regions or countries.

For many goods the removal of trade barriers has resulted in an expansion of
markets; consequently, this factor must be taken into account in the
evaluation.
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What is meant by the statement that an enterprise enjoys substantial power in
the relevant market?

For a relative practice to be designated as monopolistic, proof must be
advanced that the party presumed responsible has substantial power over the
market. The variety of markets, and the many features which distinguish them
from one another, are so numerous and varied that it is not always possible to
use a single criterion to determine whether substantial power exists. The
share of the enterprise concerned in total sales on the market is an important
criterion; but it will not be the only one, since the situation will differ
according to whether the presumed violator has, to take a figure, 60 per cent
of the market and is faced by 10 other small competitors or just one. 1In
addition, in the measurement of substantial power other criteria will be taken
into account, such as whether the party presumed to be responsible has the
ability to fix prices unilaterally or to restrict considerably the supply of
the goods or services in question without the competitors being able to
counter that power; whether there are natural or artificial entry barriers;
the ability of the competitors to obtain access to other sources of inputs;
and the recent behaviour of the party presumed responsible, since this may be
a good indicator of his ability to act unilaterally.

Iv. CONCENTRATIONS
What will policy be with regard to concentrations?

The concern of the Law with concentrations of enterprises derives from
the fact that recourse to monopolistic practices may be promoted or
facilitated through them. The size of an enterprise does not of itself imply
that that enterprise is acting monopolistically.

Is there any relationshi between "concentrations" and "monopolistic
34 p
practices"?

The Law requires the Commission to evaluate concentrations applying the
concepts of "the relevant market" and of "substantial power in the relevant
market" - the same concepts as those used to evaluate relative practices. The
Commission may oppose an arrangement only when it constitutes a significant
threat to competition in a market.

Do concentrations have to be notified?

The Law lays down a preventive policy with regard to mergers and
acquisitions. Major operations must be reported to the authorities before
they actually take place; similar requirements are in force in Canada, the
United States, Japan, Australia, New Zealand and nearly all the countries of
the European Community. The reason is to prevent, before they actually take
place, concentrations which can clearly have harmful effects on competition.
The requirement of prior notification improves the safety of the legal
position of enterprises, since once the authorities have evaluated and
approved a concentration, the Commission cannot oppose it or attempt to
reverse it. However, this does not mean that an enterprise taking part in a
concentration of which notice has been given and has not been objected to by
the authorities is authorized to have recourse to monopolistic practices.
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When must notification be effected?

The Commission must be notified of concentrations implying transactions
in amounts exceeding the ceilings laid down by the Law, or by means of which
more than 35 per cent of the shares or assets of an economic agent are
acquired. The circumstances in which an operation must be submitted to the
Commission for consideration are shown in table 2.

TABLE 2

CONCENTRATIONS PRIOR NOTICE OF WHICH MUST BE GIVEN

Condition Reporting
necessary
The operation consists of new investment in an enterprise No
The operation consists of purchase, merger, takeover or If the response

any other similar operation involving existing enterprises | to any of the
three points
below is
affirmative, the
operation must
be notified

A. The operation involves an amount dgreater than the
equivalent of 12 million times the general minimum wage in
force in the Federal District (approximately 171 million
new pesos)

B. The operation, or a series of successive operations,
giving an enterprise control of 35 per cent of the assets
or shares of an economic agent the value of whose assets
or sales exceeds the equivalent of 12 million times the
general minimum wage in force in the Federal District
(approximately 171 million new pesos)

C. The operation involves two or more enterprises whose
annual sales or assets together amount to more than the
equivalent of 48 million times the general minimum wage in
force in the Federal District (approximately 685 million
new pesos) and the transaction implies an additional
accumulation of assets or share capital in excess of the
equivalent of 4.8 million times the general minimum wage
in force for the Federal District (68.5 million new pesos)

What happens if notification is not given?

Transactions not falling within the terms of table 2 are also subject to
the Law, but it will not be necessary to give prior notification thereof to
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the authorities. However, they may be challenged by the Federal Competition
Commission if they are harmful to freedom of competition or the competitive
process. This possibility will become statute-barred one year after
completion of the operation; thus, the Federal Competition Commission will be
unable to challenge operations which took place more than 12 months before its
formal establishment.

What procedure will the Commission follow in reviewing concentrations?

The procedure for the review of concentrations which the Commission
will follow is outlined in table 3. Economic agents wishing to effect a
concentration not requiring notification may proceed. Other cases must be
notified to the Commission; the latter will analyse the information available
and may request additional information if it so requires. Subsequently the
Commission will hand down its decision, which may be positive, negative or
subject to conditions. In the last-mentioned case, to complete the operation
the individuals concerned must carry out the changes required by the
Commission before undertaking the cperation. The conditions may relate either
to measures accompanying the operation or measures to be taken after its
completion. Where the decision is affirmative, the operation may be carried
out immediately.

What time-limits are set by the Law for the issue of decisions?

In cases where prior notification is required, the authorities will
have 45 calendar days to issue their decision. In complex cases the Federal
Competition Commission may extend this period by a further 60 days for
analysis of the case. In addition, the individuals concerned will have
15 days to reply to requests for information from the Commission. Thus the
simplest cases will be dealt with in 45 days or less, while the most complex
ones may require up to approximately 260 days before issue of the final
decision.

What are the grounds for decisions?

The obligation of notification in no way implies that the concentration
sought will be classified as harmful to competition or that it will
necessarily be challenged. The only implication is that the authorities will
be required to undertake an evaluation with a view to analysing how it
affects, or might affect, the competitive process in the market in which it is
to be effected. The intent of the Law is to prevent, before it takes place,
any concentration which might have harmful effects on competition. Our
principal trading partners also apply this policy.
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TABLE 3

PROCESS OF REVIEW OF CONCENTRATIONS

CONCENTRATION SOQUGHT

l

PRIOR
NOTIFICATION
REQUIRED?

NO

l YES

NOTIFICATION

ADDITIONAL
INFORMATION
REQUESTED?

NO

l YES

INFORMATION RECEIVED

»

nd

NO CONDITIONAL

AFFIRMATIVE
DECISION

CONCENTRATION
WILL NOT TAKE
PLACE

> ] CHANGES EFFECTED

CONCENTRATION
EFFECTED




TD/RBP/CONF.4/3
page 27

Tacit consent

The procedure to be followed by the Commission ensures speedy completion
of the evaluation of concentrations, since there are time-limits for
evaluation within a legal framework of "tacit consent" or "administrative
silence". In other words, if by the expiry of the period stipulated by the
law the Commission has not issued a decision concerning an operation, the
latter can no longer be objected to. In addition, the time-limits fixed by
the Law are similar to those established for the evaluation of concentrations
in other countries; thus concentrations of Mexican enterprises will no longer
be disadvantaged on account of being subjected to slow administrative
processes.

V. THE FEDERAL COMPETITION COMMISSION
Who are the members of the Federal Competition Commission?

The Commission consists of five commissioners (including its president),
who are appointed by the head of the Federal Executive. The commissioners
must, among other things, be persons of high professional standing in fields
with a substantive relationship to the purposes of the Law. Commissioners are
appointed for 10 years, and may only be removed from office on serious
grounds; this will help to give continuity to competition policy.

What are the functions of the SECOFI?

The SECOFI has no functions relating to the implementation of the Federal
Law concerning Economic Competition other than those assigned to it by law in
the field of maximum prices. The Commission forms part of the SECOFI, but,
as provided by the Law, it retains full operational and technical autonomy
vis-3-vis that institution and all other bodies. The implication here is that
the decisions and resolutions of the Commission are subject only to the
evaluations and investigations carried out by the Commission in accordance
with the Law.

Are there any risks with regard to confidential information?

The information and documents obtained directly by the Commission during
the course of its investigaticns, as well as those submitted to it, are
strictly confidential. This confidentiality also covers the information
obtained when an economic agent gives notice of a concentration operation.
Public servants are liable in respect of disclosures of information except
where this is done on an order of the competent judicial authority.

What other functions does the Commission have?

The Commission may express its views on the impact on economic
competition of laws, regulations, circulars and other instruments or draft
legal texts and on any measure taken by the administrative authorities. These
views will not have any binding effects, but will serve to define the areas in
which laws, regulations or administrative measures are creating or giving rise
to problems of competition. In this way the economic deregulation policy is
institutionalized and the negative secondary effects of regulations on the
competitive process will be avoided.
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How does the Commission function?

The supreme body of the Commission is the plenum, which consists of the
five commissioners and is responsible for reaching decisions on the cases
submitted by each commissioner as assigned to them by the President of the
Commission and after the relevant files have been assembled by the
directorates-general for economic studies, concentrations, investigations and
legal affairs and disputes under the coordination of the Executive Secretary.

VI. PROCEEDINGS, PENALTIES AND APPEALS
Who may make complaints?

In cases of absolute monopolistic practices, any person; in cases of
other practices, concentrations or acts which are prohibited or restricted by
law, the person affected may report the party presumed responsible to the
Commission in writing, indicating the nature of the practice or concentration.
Complaints must be submitted to the Commission, since no proceedings of a
judicial or administrative character may be introduced on the basis of the Law
other than those provided for in the Law itself.

will this Law not give rise to excessive numbers of disputes, as has happened
in other countries?

Only individuals directly affected by a relative practice may take action
against suspected violators; this will prevent ill-founded complaints which
impede the development of enterprises or complaints the subject-matter of
which is dealt with in other legal instruments. In other words, the Federal
Act concerning Economic Competition contains provisions designed to ensure
that disputes of a civil or commercial character are not dealt with under
competition legislation.

What time-limits does the law set for proceedings?

Once the complaint has been received in accordance with the Law the party
presumed responsible will be officially notified; he will have 30 days to
produce all appropriate material in support of his case. Once all the
evidence has been submitted, the Commission will fix a period not exceeding
30 days in duration for the preparation of arguments. Once all the evidence
is available, the Commission will have not more than 60 days to issue its
decision. The time-limits applicable to the investigation of concentrations
vary according to the case and may be ascertained in the department
responsible.

What are the amounts of penalties?
The financial penalties applicable are as follows:
For making false statements or submitting false information to the

Commission: a fine not exceeding 7,500 times the general minimum wage in
force in the Federal District.
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For engaging in absolute monopolistic practices: a fine not exceeding
the equivalent of 375,000 times the general minimum wage in force in the
Federal District.

For engaging in relative monopolistic practices: a fine not exceeding
the equivalent of 225,000 times the general minimum wage in force in the
Federal District; and for practices harmful to competition referred to in
section VII of article 10 of the Law, a fine not exceeding the equivalent
of 100,000 times the general minimum wage in force in the Federal
District.

For entering a prohibited concentration: a fine not exceeding the
equivalent of 225,000 times the general minimum wage in force in the
Federal District.

For failure to give notice of a merger or acquisition in cases where
notification is compulsory: a fine not exceeding the equivalent of
100,000 times the general minimum wage in force in the Federal District.

In the event of repetition of an offence, an additional fine may be
imposed not exceeding twice the amount of the fine imposed in respect of
the first offence.

If the case of a relative or absolute monopolistic practice or a
prohibited concentration actually effected is particularly serious, the
Commission may, instead of the fines mentioned above, impose a fine of up
to 10 per cent of the annual sales of the violator during the previous
fiscal year, or up to 10 per cent of the value of his assets, whichever
is the higher.

Are the penalties excessive?

The fines are higher than under other legislative instruments. However,
this is justified by the enormous profits which can be obtained by recourse to
monopolistic practices and the harm they may cause to society. In addition,
the purpose of the penalties is to act as a deterrent to monopolistic
practices and prohibited concentrations. It should also be noted that they
are similar to, or less than, the penalties provided for in the competition
legislation of our principal trading partners, bearing in mind the relative
sizes of their economies.

What other sanctions may be applied?
In addition, the following sanctions may be applied:

(i) The suspension, rectification or abolition of the practice or
concentration in question.

(ii) The partial or total break-up of a concentration which is wrongful.

(iii) In addition, absolute monopolistic practices shall have no legal
effect.
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Does any liability exist on the part of executives or representatives of
enterprises?

Executives of enterprises which participate directly in monopolistic
practices or prohibited concentrations, representing or acting on behalf
of and at the orders of moral persons, are liable to fines equivalent to
7,500 times the general minimum wage in force in the Federal District
(approximately 114,000 new pesos).

What recourse exists against decisions of the Commission?

The Law provides for a right of appeal against decisions of the
Commission consisting of an application for reconsideration addressed to the
Commission itself. The purpose of such an application is to reverse, amend or
confirm the impugned decision, and the submissions are to include the
identification of the impugned act, the legal grounds invoked and the points
of decision. The regulations appended to the Law will fix the time-limits and
other requirements for transmittal and substantiation of the appeal.



TD/RBP/CONF.4/3
page 31

ANNEX
GUIDE FOR THE INSTITUTION OF PROCEEDINGS

This guide gives the basic elements for the institution of proceedings.
Its aim is twofold: first, to ensure that the measures taken by the
Commigssion comply with the provisions of the Federal Law concerning
Economic Competition; and secondly, to facilitate the institution of
proceedings by individuals and to ensure that the elements mentioned do
not hinder those who are entitled to the protection of the Law from seeking
that protection.

Institution of proceedings

Before instituting proceedings before the Commission, the party
concerned must determine whether his application is a formal complaint
(or a notification designed to initiate formal proceedings which will lead
to a decision with legal effects) or a request for an advisory opinion or
information submitted to the Commission. If the former is the case, the party
concerned must ensure that the notification or complaint refers to a case in
respect of which the Law envisages the institution of proceedings and also
identifies the type of behaviour or measure which he seeks to have sanctioned;
as such, the submission must relate to:

- A complaint concerning an absolute monopolistic practice;
- A complaint concerning a relative monopolistic practice;

- Prior notification for the purposes of effecting a concentration
(where required);

- A complaint concerning monopolistic concentrations.

To avoid dismissal of the submission or complaint on formal procedural
grounds as manifestly inadmissible, the party concerned must ensure that his
submission refers to a situation deemed by the Law to fall within the
competence of the Commission. However, the foregoing does not prejudice the
possibility of informing the Commission of possible facts which might give
rise to an investigation initiated by the Commission itself regarding
practices punishable under the Law, or of consulting the Commission
regarding its procedures and the interpretation of the Law.

The Commission will receive communications of this type at its
head offices. Replies to requests for advisory opinions addressed to the
Commission are in no case binding and have no legal effects. Their purpose
is to give the parties concerned guidance as appropriate with regard to
future formal applications for the institution of proceedings with legal
effects.
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Notifications or complaints

All submissions to the Commission designed to institute proceedings with
legal effects must -

(1) Be presented in writing (in four copies), in the Spanish language,
to the Commission registry, either by registered mail with
acknowledgement of receipt or by hand at the registry offices;

(ii) State the name, address, telephone number and other elements giving
the identity of the complainant and, where appropriate, of the
respondent. Where appropriate, it must be accompanied by the
relevant notarized powers or certificates;

(iii) Give the names, addresses and telephone numbers of persons
authorized to hear and receive notifications and documents;

(iv) State the legal basis for the motion or complaint, referring to the
applicable clauses or sub-clauses of the Federal Act concerning
Economic Competition which lend support thereto;

(v) Indicate the date and place and be signed by the initiator.
Absolute monopolistic practices

The law lays down specific conditions for the institution of proceedings
against absolute practices. 1In addition to the general conditions regarding
procedure mentioned earlier, it is essential that the type of absolute
practice to which the complaint relates is specified. However, to avoid
dismissal of the complaint on grounds of manifest inadmissibility, the latter
should include the following:

- A brief, clear and precise account of the facts presumed to
constitute violations of the Federal Law concerning Economic
Competition;

- Documentary evidence, statistics, accounting documents or studies
supporting the complaint.

Relative monopolistic practices

For cases of this kind the Law requires the complainant to submit
elements defining the practices complained against and demonstrating that he
has suffered or may suffer substantial harm or prejudice. Thus in addition to
the general procedural requirements referred to in subparagraphs (i) to (v)
above, the complaint must include -

- The elements defining the practice or practices complained against;

- The elements evidencing the harm or prejudice suffered by the
complainant.
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To ensure that the Commission does not dismiss a complaint on grounds of
manifest inadmissibility, a complaint should include all information and
evidence of a nature to support it. To that end consideration should be given
to the type of behaviour and the circumstances which place it in breach of the
law.

To enable the Commission to take up examination of complaints concerning
relative monopoly practices, the admissibility of complaints is examined on
the basis of the elements provided by the complainant. It is therefore
desirable that a complainant should include in his complaint the greatest
possible number of elements which will help the Commission to conclude that
there is a sufficient basis for initiating proceedings. The nature of the
elements provided, and their value, will vary according to the circumstances
of the particular case. Among the elements which can help better to
substantiate an application, the following are recommended:

- A description of the characteristics of the market in which the
practices presumed to be monopolistic are carried on, such as
its size, its geographical extent and the degree of ability of
consumers to substitute goods or services from another market, and
other elements which it is considered may help the Commission in
determining the relevant market, bearing in mind the considerations
on the subject contained in section III of this booklet;

- The ability of the respondent to affect demand, prices and other
market conditions (percentage share of transactions, current
competitors and difficulties of entry experienced by new
competitors). In this connection the points made in section III
of this booklet concerning substantial power in the relevant market
should be kept in mind;

- Determination of the harm suffered by the complainant, referring to
costs incurred, the possibility of reducing the injury caused by
alternative use of the expenditure incurred by the complainant and,
where possible, a calculation of the probable amount of irreparable
harm. Alternatively, elements proving that the practice can cause
him substantial prejudice in the future.

Appendix 1 contains a list of the conditions to be met by all complaints
against relative monopolistic practices and of the specific elements it is
considered desirable to submit in support thereof regarding a description
of the facts or situations which form the subject of the complaint and the
injury or prejudice suffered. When considering whether to admit a complaint,
the Commission will evaluate the relevance of each argument in the context
of the particular case. In certain cases a particular item or items of
information are sufficiently significant to establish the admissibility of
the complaint without any need to substantiate other aspects thereof, which
can become the subject of consideration and analysis once the proceedings
have begun.
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Prior notification of concentrations

Since a concentration is not of itself illegal, only those concentrations
are prohibited which by their nature are harmful to free competition and the
competitive process. The Law states that in such cases, as in the cases of
relative monopolistic practices, the Commission shall consider market
conditions in relation to the activities of the enterprises taking part in
the concentration and the probability of emergence of conditions prejudicial
to the competitive process on account of an undesirable accumulation of
substantial power to affect the market by means of anti-competitive practices.
Notification shall be given in writing and shall be accompanied by the draft
of the legal instrument establishing the concentration, the names of the
persons or companies involved, their financial situations, their market share
and other elements permitting cognizance of the proposed transaction.

Appendix 2 contains a list of the elements which must be included in the
notification and of other elements which it is recommended should be included
to enable the Commission to reach a decision without delay, without prejudice
to the fact that information and evidence subsequently requested by the
Commission must be provided in accordance with the obligation to do so. It
should be noted that the Commission has established a model outline for this
purpose.

Reporting of monopolistic concentrations

Monopolistic concentrations may be reported by parties affected by them;
in accordance with the provisions of article 32 of the Federal Act concerning
Economic Competition, such concentrations are subject to requirements similar
to those applicable to relative monopolistic practices. It will be recalled
that the Law does not prohibit concentrations as such but may prohibi:
individual concentrations on the basis of their monopolistic implications.
The complainant must provide elements defining the presumed illegality of the
impugned concentration and indicate the harm suffered or which may be
suffered.

Dismissal of complaints which are manifestly inadmissible

The Commission seeks to facilitate proceedings taking place before
it while at the same time guaranteeing compliance with the provisions of
the Law. Consequently, when it dismisses a complaint on grounds of manifest
admissibility, it will notify its reasons for doing so in order that the
complainant may have more elements to enable him to submit, if appropriate,
a new complaint concerning the same facts which meets the requirements for
initiation of the appropriate proceedings.

Where dismissal on grounds of manifest inadmissibility relates to
questions of form, that dismissal has no implications concerning the opinion
of the Commission on the legality or illegality of the facts which form the
subject of the complaint; thus a new complaint on the subject, in correct
form, can be submitted. The purpose of this procedure, far from seeking to
create obstacles, is to help those concerned to comply with the procedural
requisites.
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Appendix 1

Guidelines for the submission of complaints concerning relative monopolistic
practices

1. The complaint must be submitted in writing (in four copies), in the
Spanish language, either by registered mail with acknowledgement of receipt or
by hand at the offices of the Federal Competition Commission at:

Tamaulipas No. 150
Col. Hipédromo Condesa
C.P.06140, México, D.F.

2. The complaint should state the name, address, telephone number and other
elements giving the identity of the complainant and of the respondent. Where
appropriate, it should be accompanied by the relevant notarized powers or
certificates.

3. The complaint should give the names, addresses and telephone numbers of
persons authorized to hear and receive notifications and documents as
appropriate.

4. The complaint should give a brief, clear and precise account of the facts
presumed to constitute violations of the Federal Law concerning Economic
Competition.

5. The complaint should be accompanied by documentary evidence, statistics,
accounting documents or studies supporting the complaint, preferably
classified in relation to each of the facts or points reported.

6. Documents in foreign languages must be accompanied by translations into
Spanish prepared by authorized experts. Where foreign public documents are
submitted, these must be duly authenticated by the appropriate consular
authorities.

7. The legal grounds for the complaint should be indicated. Such
indications should match with the hypothetical cases given in the Federal Law
concerning Economic Competition which describe the type of behaviour
complained against.

8. The complaint should describe the elements which place the practice
concerned in breach of the law and, where possible, offer proof thereof.
To that end, data and documents may be included referring to:

8.1 A description of the market affected by the impugned practice,
covering such matters as its size, its geographical extent, etc.
(see the text referring to the definition of the relevant market in
section III);

8.2 Elements creating a presumption that the respondent has the power
to interfere substantially in the functioning of the relevant market,
such as his level of participation in that market (viz. share of sales
or purchases); any difficulties in substituting goods or services of
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other markets for those of the respondent; the existence of competitors
to the respondent; ease of entry for new competitors (investments needed,
regulations, etc.). It is recommended that the remarks made concerning
substantial power in the market, which was discussed in section III, be
kept in mind;

8.3 Statistics and accounting documents, or any other data or
indications, in support of the matters referred to in the previous
two subparagraphs.

9. A description, quantified and with supporting evidence where possible,
of the harm which the complainant has suffered or may suffer, such as
irrecoverable expenditure incurred and other elements considered to be
relevant.
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Appendix 2
Guidelines for the prior notification of concentrations
1. The notification must be submitted in writing (in four copies), in the

Spanish language, either by registered mail with acknowledgement of receipt
or by hand at the offices of the Federal Competition Commission at:

Tamaulipas No. 150
Col. Hipdédromo Condesa
C.P.06140, México, D.F.

2. The notification should state the name, address, telephone number and
other elements giving the identity of the parties concerned. It should be
accompanied by the relevant notarized powers or certificates.

3. The notification should give the names, addresses and telephone
numbers of persons authorized to hear and receive notifications and
documents as appropriate.

4. In accordance with articles 16 and 20 of the Federal Act concerning
Economic Competition, the party concerned must submit a clear, precise
and detailed description of the concentration it is proposed to
undertake, together with a draft of the legal instrument establishing
the concentration.

5. The notification should be accompanied by all documentary evidence,
statistics, accounting documents and economic studies justifying the
notification, together with the financial situations of the parties
concerned during the most recent financial year, their market shares and
other elements permitting cognizance to be taken of the proposed transaction.

6. Documents in foreign languages must be accompanied by translations into
Spanish prepared by authorized experts. Where foreign public documents are
submitted, these must be duly authenticated by the appropriate consular
authorities.

7. The notification should include elements establishing a presumption that
the concentration does not contain within itself any significant risk that it
may give rise to monopolistic practices - for example, shares in the markets
affected, both prior to and resulting from the concentration; a statement

of reasons for the concentration; the existence of actual or potential
competitors; circumstances which may where appropriate facilitate the entry of
new competitors (laws and regulations, minimum investments, etc.); the
possibility of substituting goods and services from other markets for those
offered (either because other sources are available nearby or because
substitutes exist in the area covered by the markets affected); the
possibility of importing the goods produced; and any other factor considered
relevant.
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It should be pointed out that the fact of submission of the notification
automatically initiates proceedings, and also that respect of the time-limits
within which the Commission should reach a decision will in each case depend
on the submission, to the satisfaction of the Commission, of additional
information and documents requested by it within the time-limits and under
the conditions laid down in the Law. It is therefore desirable that the
notification should be accompanied by adequate supporting evidence at the time
of first submission.

It must be noted that the Commission has established a model outline for
the notification of concentrations which can be obtained from the Commission
itself.
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III. Commentary by the Government of the Slovak Republic
on Act No. 188: Protection of Economic Competition

A. Description of reasons for the introduction of the legislation

The first law against restrictions on competition in former
Czechoslovakia was adopted in 1933. During the Second World War and after
the introducing of a central planned economy by the communist regime the law
against restrictions on competition (also called anti-monopoly law)
disappeared from Czechoslovak law and order. 1In the beginning of the 1990s,
after "The Velvet Revolution" against communist regime, when a market economy
emerged in Czechoslovakia there was also a real need for substantial changes
in the economic legislation. There was understood that competition, along
with privatization and price liberalization is the most important feature of
the transition to a market economy. More adequate satisfaction of consumer
demand, stimulation of entrepreneurial activities and decentralized allocation
of resources by the market would only be fully realized if enterprises acted
under the pressure of competition. Therefore legal means for protection of
competition and its further development were required. After almost 60 years
break, in January 1991 former Czechoslovakia again adopted the anti-monopoly
law. The 1991 law, based on the eccnomic theory of workable competition
declared illegal all agreements restricting competition (horizontal as well as
vertical ones) without taking into consideration their actual impact on the
market. All agreements on mergers or acquisition of control, if parties to
agreement hold more than 30 per cent joint market share were illegal, too.
The Antimonopoly Office could exempt some agreements restricting competition
and mergers from this ban only in the way of an individual decision. These
provisions were intended to increase legal certainty. However, shortly
it was obvious that the law created too many obstacles for everyday
business activities. Instead of promoting freedom of choice and healthy
entrepreneurial risk, the law required businessmen to apply for exemption for
agreements restricting competition, although they were mostly good, efficiency
enhancing agreements. Mandatory notification of all agreements, including
trivial agreements on research and development, or exclusive distribution, as
well as notification of internal growth of the firm that reaches 30 per cent
market share (it was meant to be a dominant position), were the most
obvious examples of this approach. The shortcomings of the law led to
its inability to effectively support further progress in the transition
to a market economy.

After few years of the enforcement of this law, Slovakia, one of the
successor States of the former Czechoslovakia has adopted a new anti-monopoly
law. The new law came into force on 1 August 1994 and has abandoned former
dogmatic approach to competition. It was worked out on the basis of a broad
comparison of modern antitrust laws and economic theories. The law has
minimized State’s control of market processes only to the extent necessary to
protect effective competition, but does not impose excessive requirements on
the market actors. It tries to introduce an original model that is tailored
for a small country with the economy in transition.
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B. Description of the obijectives of the legislation and the extent to which

e S

they have evolved since the introduction of the original legislation

The purpose of the new Slovak anti-monopoly law is a protection of
competition by elimination of concerted or unilateral actions that unduly
restrain competition. However, there is not the protection of competition in
itself but the competition which contributes to the economic efficiency is the
goal of the new law. Therefore the new law has introduced a balancing of the
negative effects of restrictions on competition on the one side and their
positive effects on the economy (in particular to consumers) on the other
side. The approach is based on the current economic theories, in particular
John Clark’s effective competition and contestable markets theories. The
basic feature of the new law is the consistent economic balance model.
Consumer welfare (in the sense: society welfare) is the ultimate goal of
the law. Competition should promote economic progress for the benefit of
consumers. If economic agents act under competition, they can meet the
needs of consumers at best because competition contributes to an effective
allocation of resources. However, it is necessary to accept some restrictions
on competition, if they produce an increase of the benefit of consumers.
Therefore the appraisal of all types of restraints (agreements, abuse and
mergers) is based on the balance between economic efficiency effects and harm
to competition resulting from these practices. This is the main distinction
to the 1991 law. But it should be noted that there is also an additional,
to the consumer welfare subordinate objective of the law - a control of the
economic power of dominant firms against its exploitative abuse.

C. Description of the practices, acts or behaviour subiject to control,
indicating for each:

(a) The type of control, for example: outright prohibition, prohibition in
principle, or examination on a case-by-case basis

The new law prohibits in principle concerted actions in restraint of
competition as well as unilateral abuse of a dominant position in the market.
The law also sets forth detailed provisions for control of concentrations
(merger and acquisitions). Thus, the law distinguishes two kinds of
activities which constitute or may constitute an infringement of the rules
of free competition. The former (concerted or unilateral restraints) are
declared unlawful restrictions on competition, the latter (concentrations)
are of different type of control - the office and prohibit them only in a
specified case.

As it was mentioned above, competition is not regarded as an end in
itself. There is no absolute ban on a particular agreement restricting
competition. The law is based on the principle that if agreements comply with
the criteria specified in the law, no ban on these agreements restricting
competition can be applied. One can say that the concept is a mixture between
the prohibition principle and the abuse principle (or in other wording per se
rule and ex post control under rule of reason). There will be the legal
presumption that agreement restricts effective competition unless the parties
prove that criteria of the law are fulfilled (the harm on competition is
outweighed by the increase in consumer welfare). It could be said that it is
a "stricter" rule of reason approach (stricter because of the presumption of
prohibition).
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(b) The extent to which the practices, acts or behaviocur in section D,
paragraphs 3 and 4, of the Set of Principles and Rules are covered by
this control, as well as any additional practices, acts or behaviour
that may be covered, including those covered by controls relating

specifically to consumer protection, for example controls concerning
misleading advertising

1. The control under the anti-monopoly law covers all practices, acts or
behaviour mentioned in section D, paragraphs 3 and 4, of the Set of Principles
and Rules. Substantive scope of the law are so-called unlawful restrictions
on competition and concentrations. The law declares unlawful two kinds of
behaviour - concerted actions (agreements) that restrict freedom of conduct of
market participants are illegal and void unless they are justified by the
result of economic balance. Unilateral actions of dominant firms that
represent an abuse of their position in the market are illegal, too.

On the other side, concentrations (structural changes in the market) are

not prohibited in itself, but they are submitted to the preventive control.

There are three types of concerted conduct referred to as "agreements
restricting competition”. The law stipulates a ban of agreements, concerted
practices between entrepreneurs and decisions of their associations which have
as their object or effect the prevention, restriction or distortion on
competition. Horizontal as well as vertical restraints are covered by this
prohibition. The ban applies also tc agreements on transfer of the rights on
protected (patents) as well as unprotected (know-how) subjects of intellectual
property rights. These agreements are prohibited, if the restrictions on
competition are not necessary for protection of the existence of these rights.
The law also provides a non-exhaustive list of examples of "bad" agreements
like price fixing, division of markets, limitation of production, etc. It is
presumed that these cartel agreements will be almost always prohibited.
However, the ban on all agreements restricting competition is not absoclute.
These agreements will be prohibited only if they prevailingly harm consumer
welfare. The test of balance is based on four steps:

(a) whether the agreement improves production or distribution, or
contributes to the technical and economic progress;

(b) whether users could obtain a fair share of the benefits;

(c) whether restraint is indispensable to the attainment of the
benefits; and finally,

(d) whether competition (at least potential competition) in the
relevant market will not be eliminated by these agreements.

If these conditions are being met, then the ban will not apply to
agreements automatically. Thus, the law does not require notification of
agreements restricting competition and the Antimonopoly Office will not grant
any individual exemptions. However, entrepreneurs may, if they wish, apply
for a decision whether their agreement complies with the conditions set out
for the clearance. The clearance does not mean the exemption for an
agreement, but it is only a certification that the agreement has been lawful
ex nunc (from the date of its conclusion). The responsibility - burden of
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proof for the assessment of the anti-competitive effects of the agreements
lies with the entrepreneurs. If they fail to prove the fulfilment of these
conditions, their agreements which have as object or effect restriction on
competition will be prohibited and void. Also the Office has the right to
require entrepreneurs to prove that their agreements fulfil these conditions
in individual cases, where a substantial restriction on competition is
suspected.

The new law sets forth a general ban on an abuse of dominant position
in the market. It contains a new definition of dominant position in the
market based on broader economic criteria, not only a market share as in
the old law. Dominance is a position in which a firm is not subject to
substantial competition, or as a result of its economic power it can behave
independently. There is also a presumption of dominance - 40 per cent market
share, but it is rebuttable - an allegedly dominant firm can prove that it has
no power in the market.

The abuse of dominant position is a unilateral conduct to the detriment
of competition. It means "exclusionary" practice, like predatory pricing,
discrimination or refusal to deal which harm competition in particular in
upstream or downstream markets. As it was already mentioned above, these
provisions also allow the Antimonopoly Office to control economic power of
dominant firms. It is prohibited to exploit dominant position in the way
which harms consumers’ interest (e.g. enforcement of excessive trading
conditions, or tying). However, the extent to which the "exploitative" abuse
should be prosecuted is narrow and it will depend on the situation in the
relevant market (e.g. where there exist high barriers of entry, there is no
potential competition). The law also contains a non-exhaustive list of
examples of abusive conduct, like direct or indirect enforcement of
disproportionate conditions in contracts; restricting the production,
sale or technological development of goods to the detriment of consumers;
or applying different conditions for equal or comparable transactions to
individual entrepreneurs in the market, which constitute a competitive
disadvantage etc.

With regard to merger control the law introduces substantial changes.
It has abandoned the former ban on merger agreements and stipulation of
their voidness. A new term "concentration" covers mergers and acquisitions
of control, including creation of joint ventures. The law sets out
two thresholds for the control - either SKK 300 million (which is
approximately US$ 10 million) combined worldwide turnover of the participants,
or 20 per cent market share in the relevant product market and in the
geographical market of the whole of Slovakia (for certain industries where
turnover is difficult to calculate). As a result of it, the Antimonopoly
Office will not control small local mergers. The new law makes more simple
the issue of joint ventures. Joint ventures over these thresholds will always
be subjected to the merger control, if they are "full-function" enterprises
(it means that the joint venture involves material and personal means of
business, as well as it is presented in the market as a separate economic
entity), although they would lead to coordination of competitive behaviour
between parents. This solution of the joint venture problem brings the bright
line between cartel-type and merger-type joint ventures, which is required by
the entrepreneurs as well as the Office.
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The concentrations above the threshold are subject to preventive control.
Parties have to notify concentration within 15 days after conclusion of the
agreement or acquisition of control. Completion of concentration will be
suspended during one month after its notification. Only in the special cases
(e.g. purchase on the stock exchange) operation must be notified after its
consummation. Administrative proceedings begin with submission of the
notification and must end within one month, or in prolonged three months time
period, respectively.

A criterion for decision on concentration is again the balance between
harm on competition - creation or strengthening of a dominant position in
the market on the one side, and economic advantages resulting from the
concentration on the other side. The Office is required to approve the
concentration if their participants show that harm on competition will be
outweighed by the economic advantages of the operation (so-called efficiency
defence) .

2. Unfair competition, consumer protection laws.

The prevention and combating of unfair competition do not belong to the
competencies of the Antimonopoly Office. Unfair competition is a separate
body of law which enforcement is assigned to the courts. The Commercial Code
contains provisions that prohibit unfair competition. The law protects fair
competition in economic activities in the interests of entrepreneurs as well
as consumers. Unfair competition is any action in contradiction with the law
or good customs that threatens or violates the interest of other competitors
or consumers (general clause). The Commercial Code contains a non-exhaustive
list of actions that are regarded as unfair competition (e.g. false
advertising, deceitful description of goods and services, bribery,
discrediting or violation of business secrets). Persons whose rights have
been violated or endangered by unfair competition behaviour may bring an
action to the court. They may demand the violating person to abstain from his
conduct and rectify the objectionable situation, compensate the damage, or
forfeit the unjustified gains.

Although protection of consumers’ individual economic interests is
closely related to competition, consumer protection is a separate body of law,
regulated by special law. This law imposes information duty on salesmen,
prohibits sale of dangerous products, discrimination and deception on
consumers and contains some restrictions of advertising (e.g. it prohibits
advertising of tobacco products). The administration of consumer protection
law is the responsibility of the other central State administrative body -
Ministry of Economy.

D. Description of the scope of application of the legislation, indicating:

(a) Whether it is applicable to all transactions in goods and services and,
if not, which transactions_ are excluded

The subject-matter of the new law are all economic activities. It means
activities in production, distribution and consumption of goods or services
unless they are undertaken only for individual purposes of natural persons.
Such activities need not be carried on for profit. Transactions of
intellectual property rights are also included.
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Restrictions on competition are prohibited in all sectors of the economy.
However, this law does not apply to some restraints, but only to the extent
ensuing from special laws. Therefore, industries as a whole are not exempted
from anti-monopoly law. There are particular restrictions on competition set
forth by special laws that are necessary for the performance of the particular
tasks of undertakings with special rights (e.g. law on postal services that
created a monopoly in letter delivery) or restrictions which are the result of
State regulation of the industry (e.g. law on National Bank of Slovakia that
allows this bank to stipulate minimum or maximum interest rates for deposits
or loans of commercial banks, or law on price regulation that stipulates
special conditions of pricing for some goods and services). Because of
restricted territorial scope of the law, export cartels are also excluded,
unless international treaties binding for the Slovak Republic state otherwise.

The law also applies to administrative activities of the State and local
administrative bodies. When performing their administrative tasks they are
also obliged not to prevent, restrict or distort competition. Competition
could be restricted by ministerial decree, administrative decisions or direct
support of a particular entrepreneur (so-called State aid). But the
anti-monopoly procedure in these cases is different. There is no duty of the
Office to take any action against these restraints. Based on evidence and an
assessment of the anti-competitive effect, the Antimonopoly Office may require
State administrative authorities or municipalities to remedy the state of
affairs on its own initiative (see art. 18). The law also assigns to the
State and local administrative bodies particular responsibilities in the
process of privatization (see arts. 19 and 20). They are required to secure
appropriate deconcentration of the privatized enterprises which were State or
municipal property. A competitive market structure is shaped primarily
through the relevant ministries. The Antimonopoly Office provides only
comments to their proposals of privatization decisions of the Government.

(b) Whether it applies to all practices, acts or behaviour having effects
on the country, irrespective of where they are committed

With regard to the territorial scope of application of the law, all
practices, acts or behaviour having effect on the Slovak markets are covered,
irrespective of where they were committed or carried on. As a result of this
so-called effects doctrine, the law also applies on behaviour of domestic or
foreign firms taking place abroad, if it would lead to a restriction on
competition in the territory of Slovakia.

As to the persons covered, various types of entities are included in
the subjective scope of the new law: entrepreneurs, other natural or legal
persons participating in market relations, including State-owned firms as well
as governmental and local bodies (in their economic activities, e.g. when
acting as a buyer). Foreign persons have the same rights and duties as
domestic ones. Individuals (natural persons) are excluded from the scope of
the law when acting as ultimate consumers. The term "entrepreneur" is used
for each of these entities. However, it has a different meaning as the same
term used by Commercial Code (where it means persons engaged in business
activities only on the basis of an authorization). Therefore for the purpose
of the anti-monopoly law a particular, more extensive definition of the term
"entrepreneur" is adopted. It means that an entrepreneur is every independent
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subject (able of independent decision-making) with legal subjectivity, focused
on activities of business or economic character, who participates in market
relations either on the side of supply or demand. First of all there are
companies and businessmen. The new law also applies to inventors, artists

and authors if they are involved in economic activities - in particular there
are agreements on transfer of their rights to protected subjects on other
persons. Subjective scope of the new law is also extended to associations of
entrepreneurs because of their possible anti-competitive decisions. Public
institutions including the State (State administrative bodies) are considered
to be entrepreneurs within the meaning of this law, provided they are engaged
in economic activities (e.g. if they act as buyers in the market). It should
be noted that public institutions (State and local bodies) are also obliged to
follow the law when performing their sovereign, administrative tasks.

(e) Whether it is dependent upon the existence of an agreement, or of that
agreement being put into effect

The law has dealt with a notion "agreement restricting competition®.
Various types of actions - agreements, concerted practices and decisions of
associations are included in this notion. An agreement does not only refer to
legally binding contracts. A concerted practice is conscious coordination of
the entrepreneurs’ behaviour which does not reach the level of an agreement
and which, with regard to surrounding circumstances cannot be evaluated as
the natural copying of the rival’s conduct. A decision of an entrepreneurs’
association is any act of the body of the association which binds all members,
as well as any non-binding recommendation of the association which leads to
restrictions on the competitive behaviour of the members. The agreement
restricting competition is prohibited and void, regardless of whether it is
being put into effect or not. Pursuant to article 3 of the law there are
prohibited concerted actions that restrict or are likely to restrict effective
competition.

E. Description of the enforcement machinery (administrative and/or
judicial), indicating any notification and registration agreements,
and principal powers of body(ies

There are basically two bodies in Slovakia which are responsible for
competition policy: the Antimonopoly Office and the courts of law.

The Antimonopoly Office of the Slovak Republic is a central State
administrative body responsible for the enforcement of the anti-monopoly law.
The Antimonopoly Office is headed by a chairman who is appointed and recalled
by the Government. The chairman is authorized to act in the name of the
Office in general. The Office has four specialized executive divisions headed
by directors who manage the activity of the Office in particular industries.
The scope of duties of the Antimonopoly Office covers control of agreements
restricting competition and abuse of a dominant position in the market,
as well as control of concentrations, supervision of the administrative
activities of the State and local administrative bodies whose actions may
restrict competition, identification and elimination of market entry barriers,
promotion of competition in privatization process. The Office has extensive
investigatory powers. It may request from entrepreneurs all materials and
information which are necessary for activities of the Office, in particular
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business records or legal documents, or it may ask for oral or written
explanation on the spot. The Office may also request from other State
administrative bodies materials and information about the entrepreneur, which
are protected by special laws. As it was noted above, there is no mandatory
notification or registration of agreements restricting competition.

Enforcement of the anti-monopoly law takes place in the form of
administrative proceedings conducted by the Office. The procedure is governed
by provisions of the Administrative Procedure Act unless the anti-monopoly law
stipulates otherwise. The Office may begin the proceedings on a petition of
an entrepreneur or on its own initiative. Thus, consumers {individuals) do
not have standing to request the initiation of proceedings; they can of course
bring any matter to the attention of the Office suggesting commencement of
proceedings on its own initiative.

The Office may stop the proceedings, if the petitioner does not complete
petition or does not submit other requested documents and information, or
petitioner does not pay an administrative fee, or reason for proceedings did
not exist or ceased to exist, respectively. 1In any other case the Office is
obliged to proceed if the petitioner maintains its request. Proceedings are
inquisitorial, non-public and mostly held in written form. If the nature of
the case requires, the Office makes its decision following an oral hearing,
to which the participants must be invited. In all cases, though, before the
decision is taken, the participants have the right to make submissions on the
subject-matter of the proceedings and on the outcome of investigations carried
out by the Office. During the proceedings the Office may issue a preliminary
ruling, if it is necessary to safeguard legitimate interests or if execution
of the final decision would otherwise be thwarted or seriously hampered.

Following the investigative procedure the Office may issue a finding that
the agreement restricting competition is prohibited and void, or that a
behaviour is prohibited because of an abuse of dominant position. It may
also issue a cease and desist order with respect to these anti-competitive
practices, or prohibit completion of concentration. The Office is entitled
to fine entrepreneurs; it may assess the fine in its own discretion, up to
10 per cent of the annual turnover of the wrongdoer. However, if it is proved
that the entrepreneur obtained material profit from breaching a law, the fine
must be at least equal to this profit. There are also special provisions of
the law which set out fines for non-compliance with procedural rules and a
failure to comply with a decision of the Office, as well as the delay in
payment of the imposed fine. There is no possibility to impose administrative
sanctions (fines) on individuals.

If the participants in proceedings disagree with the decision of the
respective director of the executive division of the Office, they can appeal
to the Chairman of the Office within 15 days from the date on which the
decision was delivered to them. Properly submitted appeal have a suspensive
effect. The appeal is analysed by a special advisory committee that proposes
a final decision of the Chairman. The Chairman may confirm the first instance
decision, or he may amend it, or cancel and return it back to the executive
division of the Office for the new investigation and deciding; in such a case
director of the executive division is obliged to follow the legal opinion of
the Chairman. The decision of the Chairman is final. However, participants
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still being dissenting with the decision, may bring an action to the Supreme
Court to review this decision from the point of view of its legality. The
action may be brought to the Supreme Court within 30 days from delivery of the
Chairman’s decision. The action has no suspensive effect as regards an
enforcement of a particular decision of the Office. The Supreme Court will
dismiss the action if it finds out that the decision is in accordance with the
law. If the court finds out that the decision is not correct from the legal
point of view, or the matter of act is not completely proved, or is unclear or
insufficient, it cancels the decision and returns it to the Office’s first
instance body. The legal opinion of the court is binding for the Office.

Civil courts are also responsible for enforcement of the anti-monopoly
law. Claimants who are only eligible to bring civil suits in the court are
consumers (individuals). Only consumers may require the court to order the
violating party (entrepreneur) to refrain from anti-competitive behaviour or
to remedy the breach (to restore previous conditions). The civil law also
provides for claims for damages or unjustified material gains to be pursued in
a court, pursuant to the relevant provisions of the Civil Code. As regards
these claims, every injured person (entrepreneur as well as consumer) may
bring an action to the respective civil court.

The Supreme Court of the Slovak Republic deals with the appeals made
against the decisions of the Chairman of the Antimonopoly Office. Its
authority ensues from provisions of the Civil Procedure Code on judicial
control of administrative decisions.

State prosecutors and criminal courts are responsible for applying
criminal sanctions against natural persons responsible for offences against
abusive participation in competition (violation of the anti-monopoly and
unfair competition laws) pursuant to the Penal Code.

F. Description of any parallel or supplementary legislation, including
treaties or understandings with other countries, involving cooperation
or procedures for resolving disputes in the area of restrictive business

practices

Besides the anti-monopoly law, there are the following supplementary laws
regulating competition:

- The Commercial Code contains general provisions on competition;

- Pursuant to the law on investment companies and investment funds,
an approval of the Ministry of Finance is needed for creation,
merger or division of investment companies or investment {mutual)
funds, or for takeover of them by another investment company or
fund. The authority of the Antimonopoly Office applies parallel;

- Pursuant to the law on banks prior consent is required of the
National Bank of Slovakia for merger of banks, or acquisition of
shares in an existing bank by another person. The anti-monopoly
law applies parallel.
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- Pursuant to the law on prices it is prohibited to misuse economic
position with the aim to obtain inappropriate economic benefit from
a contracting party (excessive pricing). The Ministry of Finance
is responsible for enforcement of this law.

Slovakia has concluded several international agreements relating to
competition matters that include procedures for cooperation with foreign
competition agencies. There are in particular:

- The Europe Agreement (it will come into force on 1 February 1995;
at the time being only Interim Agreement) on association of
Slovakia to the European Union. The agreement governs the scope,
principle and rules of protecting competition against restraints of
trade between the European Union and Slovakia. The parties to the
agreement will exchange information, taking into account the
limitations imposed by the requirements of business secrecy.

There are so-called implementing rules for the application of the
competition provisions of the Europe Agreement, agreed between the
competition agencies of the EU and Slovakia;

- Trade agreement between Slovakia and EFTA countries;

~ Central European Free Trade Agreement (parties to the CEFTA
agreement are Czech Republic, Hungary, Poland and Slovakia) ;

- The Agreement on Custom Union between Czech Republic and Slovakia.
Parties are obliged to coordinate their competition laws and
policies.

All these agreements contain provisions modelled to articles 85, 86
and 92 of the Treaty establishing the EEC and call for consultation and
coordination in the event that an anti-monopoly investigation in one country
is likely to affect important interests of the other country.

G. Description of the major decisions taken by administrative and/or
dudicial bodies, and the specific issues covered

At this time there are no important decisions taken according to the
new law provisions. However, there are important decisions of the Office or
the Supreme Court which explain anti-monopoly law from 1991 and could also
facilitate the enforcement of the new law (e.g. notion of concerted practices,
definition of relevant market, evaluation of joint ventures, etc.). There are
as follows:

1. "OMV/Highway Administration agreement" - unlawful restriction on
competition was found in a lease contract between company running gasoline
stations and the administrator of a highway. The latter promised not to build
or not to permit building of any gasoline station by third persons within a
strictly defined territory, where the station of the former exists. It was
found out that a particular part of the highway represents a separate relevant
market. The company obtained through the agreement a monopoly position in the
concerned territory and potential competition was eliminated (decision of the
Office from 1991, affirmed by the Supreme Court);
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2. "Chemical fair Incheba" - the Office banned abuse of dominant position of
the company that had organized chemical fair in Bratislava and had tied and
applied different sales conditions to exhibitors. The key issue was a
definition of relevant market (decision of the Office from 1992, confirmed by
the Supreme Court) ;

3. "Gasoline cartel" - ban on concerted price fixing in distribution of
gasoline between two major firms in the market. The exchange of information
on future pricing between competitors, although their contact did not reach a
stage of an agreement is prohibited by the law. The decision was based on the
fact that the information exchanged was important for the future competitive
conduct of the firms, which acted in a high concentrative market (decision of
the Office from 1993, affirmed by the Supreme Court);

4. "Eurotel joint venture" - an agreement on creation of a joint venture
including a non-competition obligation of its parents (potential competitors)
is a merger, not a cartel agreement. Non-competition clause does not
establish a separate cartel agreement, but it is an ancillary restraint to
merger agreement (decision of the Office from 1994) ;

S. nCement cartel" - ban on concerted division of market and concerted price
fixing between all Slovak producers of cement and imposed record fines
(decision of the Office from 1994).

H. Short bibliography citing sources of legislation and principal decisions,
as well as explanatory publications by the Governments, or legislation,
or particular parts thereof

The Act No. 188/1994 Collection of Laws on Protection of Economic
Competition was published in the Collection of Laws of the Slovak
Republic (Official Journal), part 53 of 29 July 1994;

The Act No. 513/1991 Collection of Laws (Commercial Code) which deals
also with unfair competition was published in the Collection of Laws of
the Slovak Republic, part 98 of 1991;

The Act No. 624/1992 Collection of Laws on Protection of Consumers was
published in the Collection of Laws of the Slovak Republic, part 130
of 1992;

Annual reports of the Antimonopoly Office of the Slovak Republic for the
years 1991-1994 were published by the Office in Slovak and English.
Copies are available on request.

* * *
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IV. Commentary by the Government of the Republic of Zambia
on the Competition and Fair Trading Act No. 18 of 19394
A. The Competition and Fair Trading Act No. 18 of 1994 is the only

legislation in Zambia giving the courts jurisdiction to review a contract or
conduct which is "anti-competitive" or "unfair".

B. Underlying this development was the fact that the economy was not
performing efficiently in terms of production of goods and services due to the
existence of monopolies and other concentrations of economic power and the

belief that inequality of bargaining power and overreaching had become a
common feature of consumer transactions.

C. Anti-competitive trade practices

Any category of agreements, decisions and practices which have as their
object the prevention, restriction or distortion of competition to an
appreciable extent in Zambia.

(a) Outright prohibition of:

(aa) Trade agreements fixing prices between persons engaged in the
business of selling goods or services or purchase of goods or services between
persons or limit or restrict the terms and conditions of sale or supply or
purchase between persons engaged in the sale of purchased goods or services.

(ab) Collusive tendering.

(ac) Market or customer allocation agreements.

(ad) Allocation by quota as to sales and production.

(ae) Collective action to enforce arrangements.

(af) Concerted refusals to supply goods and services to potential
purchasers.

(ag) Collective denials of access to an arrangement or association which
is crucial to competiticn.

(b) Control on a case-by-case examination:

(ba) Predatory behaviour towards competition including the use of cost
pricing to eliminate competitors.

(bb) Discriminatory pricing and discrimination in terms and conditions
in the supply of goods and services.

(bc) Making the supply of goods and services dependant upon the
acceptance of restrictions on the distribution or manufacture of competing or
other goods.
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(bd) Making the supply of particular goods or services dependant upon
the purchase of other goods or services from the supplier to the consignee.

(be) Imposing restrictions where or to whom or in what form or
quantities goods supplied or other goods may be sold or exported.

(bf) Mergers, takeovers, joint ventures or other acquisitions of control
whether of horizontal, vertical or conglomerate nature.

(bg) Colluding, in the case of monopolies of two or more manufacturers,
wholesalers, retailers, contractors or suppliers of services, in setting a
uniform price in order to eliminate competition.

(c) Prohibition in principle:

(ca) Unjustifiable exclusicon from a trade association of any person
carrying on or intending to carry on in good faith the trade in relation to
which the association is formed.

(cb) Making of recommendations by a trade association to its members in
regard to prices to be charged or the terms of sale.

Unfair dealing

Section 12 of the competition and fair trading prohibits any person
from engaging in trade practices which are specified under this section as
unfair trading. The definition of "person" includes an individual, a company,
a partnership, an association, and any group of persons acting in concert
whether or not incorporated. "Trade practice" means any practice related to
the carrying on of any trade and includes anything done or proposed to be done
by any person which affects or is likely to affect the method of trading of
any trader or class of traders to the production, supply or price in the
course of trade of any goods, whether real or personal, or of any service:

(a) Outright prohibition of:

(aa) Withholding or destruction of producer or consumer goods with the
aim of bringing about a price reduction.

(ab) Excluding liability for defective goods.
(ac) Exemption clauses in warranties.

(ad) Misrepresentations.

(ae) Supply of defective products.

D. Scope of application of the Act

The Anti-Competitive Trade practices provisions apply to all practices,
acts or behaviour whether or not those are embodied in an agreement so long as
their object is to discourage competition in Zambia.
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The unfair dealing provisions imply certain conditions as to quality,
fitness for purpose and as to the exercise of due care and skill into all
transaction in goods and services.

The only exemption to these provisions relate to such business or
activity as the Minister may by statutory instrument specify.

E. Enforcement machinery

Part II of the Act establishes the Zambia competition commission to
monitor, control and prohibit acts or behaviour which are likely to adversely
affect competition and fair trading in Zambia.

The Commission has power to carry out, on its own initiative or at the
request of any person investigations in relation to the conduct proscribed by
the Act.

The Commission has an Executive Director, as Chief Executive Officer of
the Commission. The Executive Director or any officer has powers under
Part IV to seek from a court a warrant granting:

(a) Authority to enter any premises.
(b) Access to or production of any books, accounts or other documents
relating to the trade or business of any person and the taking of copies of

any such books account or other documents.

Offences under the Act are upon conviction liable to a fine not exceeding
K10 million or imprisonment to a term not exceeding five years or both.

F. Not applicable
G. This is a very recent piece of legislation whose date of assent is

11 May 1994. There are no reported cases yet.

H. Comprehensive Study on the implementation of the policy was undertaken.
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(Unofficial translation)

LITHUANIA

" M4 "

Regulaticns of State Price and
Competition Oftfice

I.5eneral provisions

1. The 3State Price and Competition office shall be the
executive body of the Republic of Lithuaniz in the fields ot
competition promotion and price peclicy (with the excs=ption
of direct state pricing control}.

The 3tate Price and Competition office shall develop and
pursue the competition policy, exice control ovsr unfair and
competition restrictive activities within the territery cf
the Republic of Lithuania.

2. The activities of the State Price and Competition office
shall be based on the Constiiution of the Republic of Lithu-
ania (The Provisional Rasic Law}:, Law on Zcmpetition, Law on
Prices and other laws, decrees and dirsctives of the
Government of Lithuania as well as these rsgulatiors.

The 3State Price and Competition office within its scope
shall organize the =nforcement of the Law on Ccmpetition,
Law on Prices and other stzndard acte, gen=ralize the wayes
2t their applicaticon, previce propesals cconceraing  the
improvement of thesse laws 2nd submit them to the Government
of the Republic of Lithuania. '
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2. The 3tats erize and Competiticn cftice =hall ke 2 legal
perscn skall have the zexzl with the Lithuanian 3State Emblem
and its name as well =as accounts with the banks of Lit-
huania.

4. The representatives $rom separate dictricts of the
Republic of tithuania cshall be included into rhe State Frice
znd Competition office.

1T. Obijectives and functions of ths Stats Price ard Comp=-
tition Oftfice

5. The principal cbjectives of the Stats Frice and Compe-
titicn otftice chall be as follous:?

5.4. formulation of the state nolicy which promotes compe-
tition and involves.anti—monopolistic MERSUTTES, participa—
tion in focrmulating the ptricse polizy which is directly rregu-
lated by state;

c.2. carrying out of supervising functiocns regarding the
observancs of the Law on Competition and Law on FriCces, with
ve exception of direct pricse regulaticn implazmented by the
states

5.3. coordination of the interests ct both the Lithuanian
=conomy and Consumers by putting stop to:d

5.3.4. abuses of dominant positionsg
5.3.2. anti-competitive agreements (ccordinated activities?
betwesen £Conomic entitiess

£.3.3. restriction of competition bY rocdiszs of state autho-
ity and goverrment;

5.5.4. activities ot unfair —cmpetitions;

5.2.5. unpermittable marxet ccncentrationsg

5.4, provision cf methodological and informational assis-
+tance regarding nrice and competition issues;

5.5. invecstigation ot market structurs, 1evel of concentra-
+icn and fluctuations of market prices;

.56. interpretation of the Law OnN Competition.

U

5. The 3tate price and Competztion office by realizing the
commissioned cbjsctives zhall *
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ct the compstition and prics policys
ccntrol application and execution of the Law or Compe-
on and Law on Frices as weell as other standard acts re-

garding the iesues onN competiticon and pricss (with the e&x-

ception of direct state pricing contrcl)s;

6.3.

prepare the dr-raft laws and other cstandard acts on is-

cues regarding competition and prices, within its scope mak e

the
6.4.
ning

examination of draft laws and other standard 3acts:

carry out investigations and pregare material concer-
determination of dominant enterprriSes, anuse of domi-

nant positicn, prohibited agreements, unfair Competition oF

mer Jers (amalgamations), provide proposals regarding charge

of finscs and application of sanctione upon viclaticn of the

Law

cn Competiticn as wsll as adeption of stardard acts and

submit them tc the Competiticn Council for making decisions;

£.5.

leve

fluc

supervise and aralyse the Lithuanian market structure,
1 cf concentration, economic Jjuncture, martet price

tuations and pcesibilities of mesting cCconsumer nesds,

cnllect and analyse information =about economic juncture of

foreign markets, ievel of world prices ard thelir dynamics,

furn

ish information to state government institutions and in-

terested economic entities;

8.6,

supervicses economic—financial activities cof dominant

enterprises;

8.7 .
turi

present mroposals to the Government regarding restiruc-
ng (splitting) ot monopolic enterpricses, which abuse do-

minant position;

6€.8.
and

5.9.

on 1

within 1its scope provide methodological pvofessicnal
informative assistance to legal and ratural perscnsi
analyse written complaints of legal and natural peresors

ssuss concerning competition and prices;

&.40. upon realizaticn chigctives 2nd $uncticns of the ct-

fice organize and direct the work of its represenzatives inr

separate districts of the Regpublic of Lithuaniajs

6.114. upon investigaticn of procblems related to competition

and

prices, maintain contacts with respective economic inte-

retats opganizations, forsign sconomic missions and inter-

nati

onal funds.
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III. Rights and obligationse ot The State Prics and Compe-
tition Office

. The Ztats Price and Competition cffice shall be entitled
o

(3

. *trom =conomic entities, g:vernment irestitutions and

w N N

tatistical orgarizaticne receiv tinancial and othser- docu-
ments (or ccocrresponding copies), informaticon as well as oral

or writtsn explanations neczssary for the r=alizaticon of the

cbij=sctives crovided for in the requlations;

7.2. cbligate dominart =concmic entitisse to notify in the

establisthed manner the 5Stats Prics and Competition oftfices

about the prospective price change of gocds and apply com-

pulsory rules arnd ords+ in establishing prices of goeds

7.2. within its scocpe issuse standard acts;

7.4, publicech informa*tion and carry on publishing-ccmmercial
activities regarding price arnd competition i1ssuss;

7.5. take part at the meetings of corrssponding state go-

vernment institutions, in which the issuss in the fi=ld cf
competiticon and prices sre discusesesds

7.5. zetablish cocmmissicons amd working groups comprising the

renresentatives and specialists from ministriss, cther ztats
irstitutions, leccal municipalities, scientific and training
institutions as well as invi*te necessary s=perts and foresign
specialists to znalvyse the issues rsgarding the work of the

]

Statse Price and Competition office;

~

.7. interpr=t the Law ocn Competition;

7.8. have the richt to carry out market invsstigations and
examinations according %o the orderse of scenomic sntitliss
and other ratwal and legal psrscorns, sstaclish tariffs for
services;

7.3. organize the meetings oFf the Competition Courcil and
inform abeout them ths members of the Ccempestiticn Council and

cther inter=cted parties.

3. The 3tate Frics and Compestiticn office= shall be cblig=d
te =nsure secwrity of sconcomic sntitiss and commercial =

ot M
N
[

g
m

rets, OFfficials ars recponsible +for that =a2ccordince to
order ectablished by the laws of tnhe Republiz of Lithuania.
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IV. Organization of work of the Stats Frice and Competition
Office

9. The State Price and Competition office shall be run by
Director, which shall be appointed or relieved of his post
by the Prime Minister of the Republic cof Lithuania.

The DOirector of the State Price and Competition oftice
ckall have deputy directors, which ars aprointed or relieved
of their posts upon the proposal of the FPrime Minister of
the Republic of Lithuania.

10. The Lirector of the St2ts Price and Competitiocn office
shall:

16.1. be perscnally respencsible for realizing the commissico-
ned aobiectivess

1C.2. contirm the structure ard staftf of the office, fix the
calaries not exceeding the wage furnd settlsd by the Govern-
ment of the Republic of Lithuanis;

10.3. approve ths regulations {bylaws) of the subdivisions
ct the office;

10.4. accept for 2 job and dismicss heades of the subdivisions
and emplcvees of ths office;

10.5. impose disciplinary punishments or incucements for the
employzes of the offices

40.6. exercise other powsrs provided for by the laws.

44. The functicns ot the Dirsctor shall be performed by one
of the deputy directors in case the Cirector is abssnt.

12. The State Price and Compestition office, taking into ac-
count the existing laws 2f the Republic of Lithuania, desc-
rees and directives ot the Government of the Republic of Li-
rhuania and upon execution of them shall issus decress, ins-
+ructions and othsr actse as well as organize and control
their snforzemsrnt. If necessary, the 3tate Price and Compe-
titiorn office in cooperation with othser ministries, depart-
mente =2nd state instituticnes shall issue common standard
acts. All the stangard acts of the Stats Price arnd Cocmp=eti-
tion cffice adepted by the Competition Counci chall be com-
pulsory tc the ministries, denartments, cstats instituticns,
gevsrnment bodies of municipalities and =coromic entitiss.
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Z2.2. =@pprovensnt of the liet of goocds marksts and dominant
enterprises;
3.4. uporn adoption ot decisione the Competition Ccouncil
shall observe the following pirinciples:
J.4.4. defz=ncs of the intsrecsts o5f the concumers and scoromy
ct Lithusnia;
S2.4.2. pronibiticn from abusing a dominant position;
S.4.2. porohivitionn of agreemsnts (coordirated =activities)
which restrict or impeds compeititiong
2.4.4. prochibition of beodies ct state author-ity ard Sover-
ment from restricting competiticon;
Z2.2.8., proribition from untair competition activitiss:

a
4.6, protecticon of competition upon concentration of mar-
t

structures.
ITI. Rignte of ths Competition Counczil

4. Thz Cocmpetition Council 2fter having anslyesd the
at=rial provided by the State Pric= and Competiticn pffice
shzll be entitled to:

4.41. adopt the decisione on ths wvinlatione of the Law on
Competition, which ars as follows:

4.1.1. abuese of a domirnant position;

4.1.2. agrssments {ccocordinated activities) between =concomic
entities which trestrict or impece compstit-on;

4.4.3. restriction cf compstition by bodise o0of cstate aut-
hority and goverrment;

4.14.4, vnitair competitior;

4.,4.5. concentration ot market structures;

4.2. atter havirg determined the wvioclations of the Law on
Competition, which have been commited By *he oftficials of
the =tate govsrmment institutions and =zcornemic entities,
apply the Tollowing sarctions:

4.2.1. impese fir=e comprising up toc 10 per sent of the to-
tal =annual groces incomse on ecconomic subjscts for infrin-
gements provided for in paragraphs 7.1.4, 7.1.2, 7.1.4 and
7.4.5, non observance of the zagrsemsnt corcerning thse ter-
minaticn of illegal activities, intentional failure o unii-
mely compliance with obligstions and instructionsg
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4.2.2. imposse finss amcocunting up To 3 Ser Sent of thes zanaual
groes income con eccnomic entitiss +or submission of mislead-
ing irnformaticng

- -—

.2.3. impocse fines equaling up to 3 months average earnings
cn cfficers of bodiee of state government and sconomic enti-
tizs for the intenticnal failurs or untimely compliance with
the dirsctions issued by the Statse FPrice and Compestition
office pursuant to the Law on Competition, or foo- submissicr
of micleadirg informaticn;

4.2.4. obligate sconomic entities tc terminate agr ment

"

m
i

and practicss wnizh violate the Law cn Comgetition;

ih
L

4.2.5. obligate to lcwsr the prices if *they have increas
as a ccnceguence of practices probibited in this Law;
.2.6. cbligate to termirate the iliegal use of a company
name, trade mark, product marking or innacurate indication
of a product’s erigin, or to detain gocds are to those in-
frringements;
4.2.7. =zpply to sither the Government of Lithuzania or thes
Court to terminate illegal practices of managing bodies o
to repeal the adopted decisions.

5. The Competition Council shall hold confersnces, SYMEO-

siums and seminars cn iesues concerning the sup=rvision of
r C

n

the baw on Cempstition arnd compestiticn pelicy, in which
represesntatives from government instituticns =hall partici-

pate.

6. Within ite powers, the Competition Council shall grant
the righ* to the Stazte Frice and Competition noffice to ana-
lvyee s=scme issues concsErning competitiocn =nd adept deci-
sions.

IY. Organization of work ot the Competition Council

7. The Compstitien Council shall consist ot 7 members, who
cshall be appointed by the Government for a term of 3 vyearcs.
gt least 4 of the members shall be appcintsd t3king intz
account the recomendaticne of consumer, scientific, business
and industrial organizations, ons shall be assigned from ths=
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’ rd ths others, on the prreposal
of the offic=, from the State Fvice and Compstiticn office.

a. The Comp=titicn Courcil shall be headsc by the Chairman,
it he is absent - by the deputy chairman. The deputy chair-
man shall be elected by the Competiticn Council by majority
vote, it the mesting iz attsnded by no less than S members.

3. The Chzirman of the Competiticn Council shall bs appoin-
ted by Frime Minister of the Republic of Lithuaniza.

10. The Compstition Council =hall adopt the decicsions re-
lated to the application of the Law by a 2/3 majority vote
of the members pressnt at the mesting, if it is attenced by
ro less than & members of the Council. Ths decisicons z=hall
be adcpted by & nomiral vote. Under =sgqusl aumoer of votss,
the decisien shall be zdopted by the chairman of the Compe-

tition Council.

14, Means for the remuret-ation of the work of the members of
the Competition Council =hall be included into the mainte-
rance assignments ot the Ztats Price and Competition cffice.
2. The meetings of the State Frice and Comoetition office
shall be held, if necessary, on the inicistive of the State
Price and Competition office but nct less than conce 3 menth.

+
(n]

43. All the interested parties shall have the right

—d

attend the meetinges of the Ccmpetition Cocuncil. In case 0O
need the Competiticn Council may decide to hold a closec

me=ting.

14. The 3State Price and Competition office =shall announce
about the meeting the Competition Council and ths issues to
he discucsssd to the members of the Competition Counecil and
interested parties not later than within 5 days.

15. The material of the Competition Council shall bes drawn
up by the rroteccol, which shall be signed by the Chairman cf
the Competition Council and the secretary of the meeting.
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re Commetiticn Ccuncil shall intsrpret the Law on Com-
+ the FRepublic of Litruania and adopt decisions,
which =hall be presented as decrees. The interpretations anc
ees of the Competiticn Council =hall be obligatory to
economic entities, governments instituticns and officers.
17 . Decisions of the State Frice and Competition office and
their mctives shall be publicly announced.

18. Econcmic e=ntities, managing bodies and coffic=rs may,
within che mcnth of the dats the degcision of the State Frice
and Competition office is received, apply to the court to
revaoke or alter the said decision and tecover loEses.

Appeals to the court shall not suspend compliance with
directicns and decisions oe the 3tate Price and Competiticn
stfice, unless the court stipulates otherwise.
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' Supreme Council of the Republic of Lithuania

RESOLUTION

on the Entry into Force of
the Law on Competition

The Supreme Council of the Republic of Lithuania resolves:

1. To establish that the Law on Competition shall enter into
force on November 1, 1992.

2. To commission the Government ot the Republic of to
prepare, prior to the enforcement of this Law, the executive
acts required for its implementation and to approve the
regulations of both the Competition Council and the Price
and Competition Institution.

3. The commission the Ministry of Justice of the Republic of
Lithuania to prepare a dratt of amendments of the Code of
Uiolations of Administrative Law which are connected with
the enforcement of the Law on Competition.

4. To grant the Competition Council and the Price and
Competition Institution the right to interpret the appli-
cation of the Law on Competition.

Uytautas Landsbergis
President

Supreme Counsil
Republic ot Lithuania
Vilnius,

15 September 1992

No. 1 - 2879
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Law on Competition

Chapter 1

General provisions

Article 1. Objectives

4. This Law shall regulate the relations which arise trom
activities of economic entities, officials representing
them, and bodies of 3State authority or government which res-
trict competition or compete unfairly in the commodity mar-
kets of the Republic of Lithuania, as shall also detfine the
responsibility for these activities if they violate the in-
terests ot the consumers or the economy.

The Law shall apply to the regulation of the relations
throughout the territory of the Republic of Lithuania which
result from competition - restricting activities or untair
competition, which the exception of relations regulated by
other laws.

Article 2. Basic Definitions
Detinitions of concepts used in this Law:

‘Economic entities' - legal and natural persons engaged in
commercial-economic activity, regardless of its character,
the form of property and the type of enterprise.

‘Goods'! - the result ot activity, i. e. production and ser-
vice meant for realization.

tMarket! - the aggregate of certain goods involved in pur-
chase-sales processes on the territory and parts of the Re-
public whose qualities, used and price are compared in such
a way that producers and consumers can substitute one for
the other in the process of manufacturing and consumption.

‘Competition' - emulation during which economic entities, by
acting independently in the market, restrict one anocther’s
abilities to attain a dominant position in the market, and
promote the production and increase the etftectiveness ot go-
ods necessary to consumers.

‘Dominant position®' - the position of an economic entity in
the market which allows for the possibility to unilaterally
and decisively influence that market. The econoamic entity
cannot be considered to have a dominant position it its mar-
ket share of certain goods is no more than 40 per cent.
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‘Market concentration®* - the merger of two or more economic
entities or the acquisition by one economic entity of the
right to have either all or part of the total capital of
another economic entity at its disposal, as well as the con-
clusion of contracts which have influence over the managing
decisions made by one ot the economic entities, due to which
a dominant position in the market is attained and competi-
tion is restricted.

Chapter 2

Activities which Restrict Competition

Article 3. Prohibition of Abusing the Dominant Position

4. Activities of economic entities having a dominant posi-
tion in the market which restrict or may restrict competi-
tion by infringing economic interests shall be prohibited.

2. Economic entities shall be prohibited from engaging 1in
the following activities which restrict competition:

4) creating hindrances tor competing economic entities to
enter the market or to develop the activities ot already ex-
isting ones;

2) abusing a dominant position by excluding the competing
economic entities from the market;

3) restraining production, decreasing the amount volumes of
sales and purchase ot goods, or suspending trade with the
intention to create a shortage in the market or to influence
prices, and consequently harming the consumers;

4) anticipating discriminating economic conditions in con-
tracts ot an identical nature with ditferent partners; and
5) establishing tixed selling prices to the third persons
in contracts with suppliers or purchasers.

Article 4. Prohibition of Agreements {Coordinated Activi-
ties) between Economic Entities which Restrict or Impede
Competition

Agreements or coordinated activities between the competing
economic entities (or potential competitors) shall be pro-
hibited it they restrict or impede competition. Considered
as such shall be agreements and coordinated activities con-
cernings

4) prices (including those established by auctions or ten-
ders), discounts, markups and other payments;

2) volume of production; .

3) division ot the market according to territorial princi-
ple, volune ot sales and purchases, types ot goods, groups
ot purchasers and sellers, or otherwisej
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4) restriction of other economic entities from being ousted
trom or entering into the market (or part of it); and

S) refusal of conclude a contract with certain sellers or
purchasers.

Article S. Exceptions to Prohibited Activities

The activities enumerated in Articles 3 and 4 ot this Law
may be considered to be agreement with the Law it it is pro-
ved that they result in:

1) steady reduction ot consumer prices; or

2) improvement of the quality of goods.

Article 6. Prohibition of Bodies ot State Authority and
Government from Restricting Competition

4. Bodies of state authority and government shall be pro-
hibited from adopting standard acts or carrying out acti-
vities which restrict the independence of economic entities
or the conclusion of economic contracts, which impede the
foundation, reorganization or restructuring of existing eco-
nomic entities, or which grant privileges to or discrimina-
te separate economic entities, or which otherwise restrict
competition.

2. Heads of bodies of state authority and government shall
be prohibited from taking up commercial - economic activi-
ties, owning personal enterprises, or holding position in
managing bodies of economic entities.

Chapter 3

Unfair Competition

Article 7. Prohibition ot Activities of Unfair Competition

Economic entities shall be prohibited from carrying out the
tollowing activities of unfair competition:

1) the propagation ot misleading, inaccurate and distorted
information (including advertisement) which may cause ano-
ther economic entity or its reputation to sufter;

2) the misleading ot consumers through talse information re-
garding the quality ot goods, the characteristics of utili-
zation, the place and manner ot production, and the amount
and price ot sale;

3) the willful use ot the name, product name, trade-mark,
marking, or form of product packaging or appearance ot ano-
ther economic entity; and

4) the acquisition, use and publishing without consent of
inforsation conserning the industrial and commercial acti-
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vities and scientific - technical investigations and results
of an economic entity.

CHAPTER 4
Control ot Activities which are Unfair
or which Restrict Competition

Article 8. The Institution ot Price and Competition Control

The functions of supervision of observance ot this Law as
well as the Law on Prices within the Republic ot tithuania
shall be executed by the Institution of Price and Competi-
tion, the director at which shall be appointed by the Go-
vernment.

The Competition Council shall be formed to adopt decisions
related to issues ot prices and competition within the scope
of this Law. The Competition Council shall consist of 7 mem-
bers who shall be appointed by the Government for a term ot
3 years. At least 4 ot the members shall be appointed taking
into account the recommendations of consumer, scientitfic,
business and industrial organizations, and the others shall
be assigned from the Institution ot Price and Competition.
The Competition Council shall adopt the decisions related to
the application of the Law by a 2/3 majority vote. The re-
gulations ot both the Competition Council and the Institu-
tion ot Price and Competition cshall be approved by the
Government.

With the aim of protecting the economy and consumer rights,
the Institution of Price and Competition shall observe the
situation in the market and fluctuations of market prices,
shall accumulate information concerning possibilities tor
meeting consumer needs, shall periodically provide recommen-—
dations to the Government on the formation of price poli-
cies, and shall pertorm other functions established in its
regulations.

The Institution of Price and Competition shall have the
right to obtain information from both economic entities and
managing bodies as well as explanations - oral or written -
which are necessary to carry out the functions established
in this Law and in the regulations of the Institution.

Article 9. Powers ot the Institution ot Price and
Competition

The Institution ot Price and Competition, upon establishing
that economic entities or managing bodies have violated
this Law, shall compile material concerning the issue and
present it to the Competition Council for the adoption ot a
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decision. On the basis of the Competition Council’s deci-
sion, the Institution ot Price and Competition may seek the
termination of illegal practices through negotiations with
the economic entity,_}f they have resulted minor negative
changes (decrease in efficiency ot production and distri-
bution ot goods, restriction of free trade) and provided
that circumstances do not object to negotiation. Upon
reaching an agreement, its results and terms for the termi-
nation of illegal practices shall be concluded in writing.

In other cases or it an agreement is not reached through ne-
gotiation, the Institution of Price and Competition has the
right to:

1) obligate economic entities to terminate agreements and
practices which violate the Law;

2) adopt a decision to lower the prices it they have
increased as a consequence of practices prohibited in this
Laws

3) obligate that illegal use ot a company name, trade mark,
product marking or inaccurate indication of a product’s ori-
gin be terminated, and may detain goods due to those infrin-
gements; and

4) apply to either the Government of Lithuania or the court
to terminate illegal practices of managing bodies or to
repeal the adopted decisions.

CHAPTER 5
Protection of Competition in the Process of
Concentration of Market Structures

Article 10. Control of the Concentration of Market 3Struc-
tures

1+ by virtue of agreement or acquisition ot a controlling
interest the maximum concentration of market structures
(concentration of capital), which is established by the Com-
petition Council. is exceeded. the party or parties involved
in the concentration must notify the Institution ot FPrice
and Competition before undertaking any steps which may
alter permanent market structure and degree of its concen-
tration.

The Institution ot Price and Competition, upon receiving no-
titication from the interested economic entities about a
planned concentration of market structures, must adopt a
decision concerning the granting ot permission within one
month.

Upon an agreement between the parties, the deadline for the
adoption of the decision may be extended, but for no longer
than 9 months.
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I+ within the indicated periods of time the Institution of
Price and Competition does not take a decision, the economic
entities shall acquire the right to carry out the planned
concentration of market structures.

Article 11. Permitted and Prohibited Concentrations of Mar-
ket Structures

Upon the execution of a concentration ot market structures
which has not announced in advance and for which permission
of the Institution ot Price and Competition was not granted,
economic sanctions prescribed by Article 12 of this Law
shall be applied.

Permission to concentrate market structures which bhas not
been approved by the Institution of Price and Competition
may be granted by the written decision of the Government ot
the Republic of Lithuania. Such permission may be granted
if the parties involved in the concentration provide
substantiation proving that this action will result in the
increase ot economic efficiency of production or competi-
tiveness of goods, which cannot be achieved in any ways
other than by the csuggested concentration of market
structures.

CHAPTER 6
Responsibility for Violations of the Law

Article 12. Consequences of Vioclating the Law

Decisions of the bodies of State government regarding vio-
lation of the Law may be appealed to the court.

Economic entities, having violated this Law, must:

1) execute the institutions ot the Institution of Price and
Competition to discontinue the activities, restore the pre-
sipus situztizcn, tsrminate or alter the anrsement, =2nd ful-
4ill other obligations;

2) recover the losses incurred by a partners; and

3) fultill the sanctions imposed by the Competition Council
as provided by this Law.

The Competition Council have the right to:

1) impose tines comprising up to 10 per cent ot the total
annual gross income on economic entities for infringement ot
Articles 3, 4, 7, 10 and 141 of this Law, nonobservance of
the agreement concerning the termination of illegal prac-
tices, or intentional failure or untimely compliance with
obligations and instructionsgs
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2) impose tines amounting up to 3 per cent ot the annual
gross income on economic entities for submission of mislea-
ding intformation; and

3) impose fines equaling up to 3 months average earnings on
oftficers of bodies of State government and economic entities
for the intentional failure or untimely compliance with the
directions issued by the Institution of Price and Competi-
tion as prescribed by this Law, or for submission of mis-
leading information.

Article 13. Exaction of Fines

Fines shall be transtferred to the State budget within one
month of the date that the economic entity or ottficer re-
ceives the decision ot the Institution ot Price and Compe-
tition to impose a tine.

A fine shall be exacted from the -income of an economic en-
tity without suit.

Article 14. Appeal against Decisions ot the Institution ot
Price and Competition

Economic entities, managing bodies and officers may, within
one month of the date the decision of the Institution of
Price and Competition is received, apply to the court to re-
voke or alter the said decision and recover losses.

Appeals to the court shall not suspend compliance with di-
rections and decisions ot the Institution ot Price and Com-
petition unless the court stipulates otherwise.

Decisions of the Institution of Price and Competition and
their motives shall be publicly announced.

article 415. Procedure ot Recovering Losses

Losses incurred by economic entities or consumers due to
violation ot this Law must be compensated for in the pro-
cedure established by law.

Losses incurred by economic entities due to decisions made
by bodies ot State authority and government oOr the Institu-
tion of Price and Competition which viclate the requirements
of this Law shall be compensated with the funds of either
rez —zemactive Sndise nf noviesmmant oy the St+ats budast. and

sh;ll later be exacted from the violators.
Losses shall be exacted by suit.

Uytautas Landsbergis
President

Supreme Counsil
Republic of Lithuania
Vilnius

15 September 4992

No. 1-2878
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MEXICO

”" 9

CAPITULOI
DISPOSICIONES GENERALES

ARTICULO lo.- La presente ley es reglamentaria del articulo
28 constitucional en materia de competencia econémica, mo-
nopolios y libre concurrencia, es de observancia general en
toda la Republica y aplicable a todas las areas de la actividad
economica.

ARTICULO 2o0.- Esta ley tiene por objeto proteger el proceso
de competencia y libre concurrencia, mediante la prevencion
y eliminacion de monopolios, practicas monopdlicas y demas
restricciones al funcionamiento eficiente de los mercados de
bienes y servicios.

Para efectos de esta ley, se entendera por Secretaria, la Secre-
taria de Cometcio y Fomento Industrial, y por Comision, la
Comision Federal de Competencia.

ARTICULO 3o.- Estan sujetos a lo dispuesto por esta ley todos
los agentes economicos, sea que se trate de personas fisicas o
morales, dependencias o entidades de la administracion publi-
ca federal, estatal o municipal, asociaciones, agrupaciones de
profesionistas, fideicomisos o cualquier otra forma de partici-
pacion en la actividad economica.

ARTICULO 4o.- Para los efectos de esta ley, no constituyen
monopolios las funciones que el estado ejerza de manera
exclusiva en las dreas estratégicas a que se refiere el parrafo
cuarto del articulo 28 de la Constitucion Politica de los Estados
Unidos Mexicanos.
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Annex III
SLOVAK REPUBLIC
Act No. 188 "Protection of Economic Competition"

THE ACT No. 188

of the NATIONAL COUNCIL of the SLOVAK REPUBLIC
of July 8, 1994

ON PROTECTION OF THE ECONOMIC COMPETITION

The National Council of the Slovak Republic has adopted this Act:

Part |
INTRODUCTORY PROVISIONS

Article 1
Purpose of the Act

The purpose of this Act is to protect economic competition in the markets for products and
services (hereinafter only "goods") against prevention, restriction or distortion (hereinafter only
“restriction on competition”) as well as to create conditions for its further development, in order to
promote economic progress for the benefit of consumers.

Article 2
Scope of the Act

(1) This Act shall apply to:

(a) entrepreneurs”, other natural persons and legal persons who undertake economic activities and
their associations (hereinafter only "entrepreneurs”);

(b) state administrative authorities and municipalities in their administrative activities which are
linked to economic competition.

(2) This Act shall apply to all activities and negotiations, with the exception of restrictions on
competition to the extent ensuing from special laws.?

(3) This Act shall also apply to activities and negotiations taking place abroad, if they lead or
may lead to a restriction on competition in the domestic market.

(4) This Act shall not apply to a restriction on competition with exclusive effects in a foreign
market, unless international agreements binding for the Slovak Republic state otherwise.

1) Article 2, Paragraph (2) of the Commercial Code.

2) E. g. Article 2 of the Act No. 222/1946 Coll. of Laws on Postai Se:* ces;

Articles 5 and 7 of the Act No. 2/1991 Coli. of Laws on Collective Bargaining;

Article 18 of the Act of the National Council of the Slovak Republic No. 566/1992 Coll. of Laws on the National Bank of
Slovakia,

Article 1 of the Act of the National Council of the Slovak Republic No. 7/1993 Coll. of Laws on Establishing of the National
Insurance and on Financing of Health Insurance, Sickness Insurance and Retirement Insurance.
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Part |l
TYPES OF THE UNLAWFUL RESTRICTIONS ON
COMPETITION AND CONCENTRATION

Agreements Restricting Competition
Article 3

(1) Agreements and concerted practices between entrepreneurs as well as decisions of their
associations whose object or effect is or may be the restriction on competition (hereinafter only "agree-
ments restricting competition") are prohibited, if this Act does not state otherwise.

(2) There are prohibited agreements restricting competition that involve in particular:

(@) direct or indirect fixing of prices;

(b)  commitment to limit or control production, sales, technical development, or investment;

(c) division of the market or of sources of supply;

(d) commitment by the parties to the agreement that different conditions of trade, relating to the

same subject matter of the contract will be applied to individual entrepreneurs that will
disadvantage some of them in competition;

(e)  conditions that conclusion of contracts will require the acceptance of supplementary obligations
which are not related to the subject of these contracts either by their nature or according to
commercial usage.

(3) The agreements restricting competition prohibited in accordance with Paragraph (1) shall
be void. If the reason for nullity is related only to a part of the agreement, then only that particular part
is void. If the portion of the agreement restricting competition cannot be separated from the remainder
of the agreement, then the entire agreement is void.

Article 4

(1) Agreements for the transfer of rights or the grant of licences over inventions, industrial
designs, trade marks, names of entrepreneurs, protected varieties of plants or breeds of animals, utility
models and protected topographies of semiconductor productsa’ or part of these agreements are
prohibited and void in accordance with Article 3, if restrictions on competition imposed to an acquirer
of these rights are not necessary for the safeguarding of existence of these rights.

The same shall apply to agreements granting rights to works and performances protected under the
Authorship Act.”

(2) The provision of Paragraph (1) shall apply similarly to transfer of rights or the granting of
licences over objects of industrial ownership and to manufacturing and commercial knowledge and
experience (know-how) that are not protected by special laws.

3) Act No. 527/1990 Coll. of Laws on inventions, Industrial Designs 1id Rationalization Proposals;

Act No. 174/1988 Coll. of Laws on Trade Marks;

Article 18 of the Commercial Code (protection of names of entrepreneurs),

Act No. 132/1989 Coll. of Laws on Protection of Rights to New Varieties of Plants and Breeds of Animals;
Act No. 478/1992 Coll. of Laws on Utility Models;

4) Act No. 35/1965 Coll. of Laws on Literal, Scientific and Artistic Works (The Authorship Act) as amended.
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Article 5

(1) The ban in accordance with Articles 3 and 4 shall not apply to agreements restricting
competition that at the same time:

(a) contribute to improving the production or distribution of goods or to promoting technical or
economic progress;

(b)  allow users a fair share of the resulting benefit;

(c) do notimpose on the parties to the agreement restricting competition such restrictions which
are not indispensable to the attainment of these objectives; and

(d)  do not afford the parties to the agreement restricting competition the possibility of eliminating
competition in respect of a substantial part of the goods in question.

(2) Antimonopoly Office of the Slovak Republic® (hereinafter only the "Authority") may require
entrepreneurs to prove that their agreements restricting competition fulfil the conditions set out in
Paragraph (1).

(38) Entrepreneurs can apply to the Authority for a decision, whether the agreements restricting
competition within the meaning of Articles 3 and 4 fulfil the conditions described in Paragraph (1),
(negative clearance).

(4) The Authority shall issue a decree with detailed provisions of the conditions described in
Paragraph (1).

Article 6

The Authority shall modify or withdraw the decision in accordance with Article 5, Paragraph (3},
if:
(@) circumstances decisive for its issuing have changed substantially;
(b) the decision was based on untrue or incomplete data, or was induced by a deceit.

Article 7
Abuse of a Dominant Position in the
Market

(1) A dominant position in the market is held by one entrepreneur or by several entrepreneurs,
who are not subjected to substantial competition, or as a resuit of their economic strength they can
behave independently from other entrepreneurs and consumers and can restrict competition.

(2) If it is not proved otherwise, it shall be presumed that an entrepreneur is not subjected to
substantial competition within the meaning of Paragraph (2), if his share of supply or purchase of
identical or inter-changeable goods in the relevant market is at least 40 per cent.

(3) Relevant market is a geographical and tem»osa! equilibrium of supply and demand of such
group of goods, which are for the satisfaction or ¢z 1tain needs of users identical or mutually
interchangeable. Relevant market is defined in product, geographical and time dimensions.

5) Articles 20 and 23 of the Act No. 347/1990 Coll. of Laws on Organization of Ministries and Other Central State Administrative
Bodies of the Slovak Republic as amended.
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(4) Abuse of a dominant position in the market is prohibited.

(5) The abuse of a dominant position in the market is in particular:

direct or indirect enforcement of disproportionate conditions in contracts;

restricting the production, sale or technological development of goods to the detriment of
consumers; '

applying different conditions for equal or comparable transactions to individual entrepreneurs
in the market, which constituting a competitive disadvantage;

making the conclusion of the contract conditional upon another party accepting additional
conditions, unrelated to the object of the contract both in substance and in customary commer-
cial practice.

Concentration
Article 8

(1) A concentration shall be a process of an economic combining through:

merger or amalgamation of two or more previously independent entrepreneurs or transfer of
an enterprise, or a part of an enterprise to another entrepreneur; or

acquisition of control by one or more entrepreneurs over an enterprise of another entrepreneur
or over a par of it.

(2) Acquisition of control within the meaning of Paragraph (1), part (b) is the possibility to

exercise decisive influence on an enterprise’s activities, especially by means of:

(@
(b)

ownership or the right to use the whole enterprise or a part thereof;
rights, contracts or other means which permit the exercise of decisive influence on composi-
tion, voting or decisions of the organs of the enterprise.

(3) A creation of an enterprise jointly controlled by several entrepreneurs (joint venture) shall

be deemed to be an acquisition of control within the meaning of Paragraph 1, part (b).

(a)

{(4) A concentration shall not be deemed where:

credit and other financial institutions or insurance companies temporarily acquire securities
providing control over an enterprise of another entrepreneur or over a part thereof with the view
to reselling it, provided they do not exercise voting or other rights with a view to determining
the competitive behaviour of that enterprise;

temporary acquiring of control over an enterprise of another entrepreneur or over a part thereof
is ensuing from special laws.”

Article 9

(1) Concentration is subject to control by the Authority, if:

the combined turnover of the participants of the concentration is at least 300 million Slovak
crowns and at least two of the participants of the concentration achieved turnover, each one
at least 100 million Slovak crowns for the previous accounting time period”; or

6) Article 11 of the Act No. 92/1991 Coll. of Laws on Conditions of Transfer of the State Property to Other Persons as
amended;

Articles 4a and 8 of the Act No. 328/1991 Coll. of Laws on Bankruptcy as amended,;

Article 68 of the Commercial Code (on liquidation of an undertaking).

7) Articie 3 of the Act No. 563/1991 Coll. of Laws on Book-keeping.
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(b) the joint share of the participants of concentration exceeds 20 per cent of the total turnover
in identical or interchangeable goods in the market of the Slovak Republic.

(2) The combined turnover or joint share within the meaning of Paragraph (1) shail be the sum
of turnovers of:

(@) participants of concentration;

(b)  entrepreneurs, in which the participant of concentration owns more than haif of the capital, or
has the power to exercise more than half of the voting rights, or the power to appoint more
than half of the members of organs of the enterprise, or the right to manage the enterprise;

(c)  entrepreneur who owns or has the rights described in part (b) in an enterprise of the participant
of concentration;

(dy all other entrepreneurs in which the entrepreneur mentioned in part (c) owns or has the rights
described in part (b).

(3) If a mutual fund or investment company acquires control over an enterprise of another
entrepreneur, the combined turnover or joint share within the meaning of Paragraph (1) shall be the
sum of turnovers of entrepreneurs in which the mutual fund or investment company - including all
mutual funds administered by the investment company - owns more than 10 per cent of the capital,
or has the right to exercise more than 10 per cent voting rights, or has the right to manage the enter-
prise.

(4) The concentration which is subject to control within the meaning of Paragraph (1) must
be notified to the Authority within 15 days after the submission of the bid in a public tender, or the
conclusion of the agreement, or the acquisition of control over an enterprise of another entrepreneur
or over a part thereof by other means.

(5) The notification of concentration in accordance with Article 8, Paragraph 1 part (a} and
Paragraph (3) shall be submitted by the participants jointly, and in other cases shall be submitted by
the entrepreneur who acquired control over an enterprise of another entrepreneur or over a part thereof.
The notification must contain:

(@) a written agreement or description of the means, by which concentration will occur;

(b) identification data on participants of concentration to the extent in which they are registered
in the Commercial Register;

(c) data on property and personnel linkage of each of the participants involved in concentration;

(d) calculations of shares in the relevant markets, balance sheets and financial statements of the
participants of concentration for the previous accounting time period including entrepreneurs
by property or personnel linked to them;

(e) reasons and effects of concentration and its impact on competition;

4] the list of main suppliers, buyers and competitors of the participants of concentration in the
relevant markets.

(6) It is prohibited for the participants of the concentration which is subject to control within
the meaning of Paragraph (1), to realize any such measures connected with concentration that could
lead to irreversible changes, and this in time period before the notification to one month after the
notification. The Authority may at the request of the partitipants of concentration grant an exemption
from the ban, if there is a danger of damage to the par:icirants of concentration or other legal persons
or natural persons. The decision may be made subjeci to conditions in order to preserve market
structure before concentration.
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Article 10

(1) On the basis of the notification of concentration, the Authority shall issue within one month
from its submission a decision on concentration, and in case the Authority shall not issue a decision,
it shall issue a preliminary ruling that will prolong suspension of concentration in accordance with Article
9, Paragraph (6). If the Authority has issued a preliminary ruling, the decision on concentration will be
issued within three months after the issuing of the preliminary ruling. If the Authority shall not decide
within stipulated time period, then it means that it shall acquiesce to the concentration. The stipulated
time period does not begin if the notification is incomplete and the Authority shali call participant's
attention on insufficiency of the notification in written form.

(2) The Authority shall prohibit the concentration if it creates or strengthens a dominant
position in the market unless the participants prove that the harm which resuits from the restriction on
competition will be outweighed by overall economic advantages of the concentration.

(3) If the concentration is not contrary to this Act, the Authority shall issue a decision that it
agrees with concentration. The Authority can impose conditions for completion of concentration
connected to competition.

(4) The Authority shall change or withdraw a decision in accordance with Paragraphs (1) to
), if:
(@) the concentration was completed other than as notified, or the participants of concentration
have acted in contravention of the conditions established in decision;
(b) the decision was based on untrue or incomplete data submitted by the participants of concen-
tration or was induced by deceit.

(5) If the concentration which is subject to contral within the meaning of Article 9, Paragraph
(1) was consummated without notification, the Authority may impose measures for remedy, including
division of an enterprise of the participants on concentration. The Authority shall act in this way only
if the conditions for prohibition of concentration according to the Paragraph (2) are met.

Part l
THE AUTHORITY

Article 11

(1) The Authority is entitled:

(@) to investigate and to determine the position of entrepreneurs in the relevant market;

(b)  to issue the decision whether the agreement restricting competition is prohibited and void in
accordance with Articles 3 and 4;

(c) toissue the decision on obligation to refrain from fulfiment of agreement restricting competition
and to remedy a breach;

(d) to decide whether the agreement restricting cunipetition fulfils conditions described in Article
5;

(e) toissue the decision, whether certain behaviour is by its nature an abuse of dominant position
in the market in accordance with Article 7;

(f to issue the decision on obligation to refrain from the abuse of a dominant position in the
market and to remedy a breach, if it is in contrary with Article 7;

(@)  to issue the decision whether a concentration is under control of the Authority in accordance
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with Articles 8 and 9 and to issue the decision granting an exemption from the ban to realize
measures within the meaning of Article 9, Paragraph (6);

(h)  to issue decisions on concentration in accordance with Article 10;

(i) to issue preliminary rulings in accordance with Articles 10 and 12, Paragraph (6);

] to impose fines on entrepreneurs in accordance with Article 14,

(k)  to publicize notifications of the concentrations, decisions of the Authority, which have come into
force and additional corrective measures;

()] to control implementation of decisions issued in proceedings by the Authority;

(m) to require state administrative and local bodies to remedy the state of affairs in accordance with
Article 18;

(n)  to conduct general inquiry into particular economic sectors, if restriction on competition has
occurred in them,;

(0) to propose other measures for protection and support of competition.

(2) In the execution of this Act the employees of the Authority have the right to request from
entrepreneurs all materials and information which are necessary for activities of the Authority, in
particular:

{a) business records or legal documents and to take copies or extracts from them,
(b)  to ask for oral or written explanation on the spot;

(3) When fulfilling the goals of this Act the employees of the Authority have the right to enter
any premises, land and means of transportation of entrepreneurs.

(4) The Authority may request from other state administrative bodies materials and information
about the entrepreneur, which are protected by special laws.”

(5) The Authority shall represent the Slovak Republic in international negotiations about
agreements in the area of the economic competition.

Part IV
PROCEEDINGS BEFORE THE AUTHORITY

Article 12

(1) Proceedings before the Authority shall begin on its own initiative or if petitioned by an
entrepreneur.

(2) The participants in the proceedings shall be the petitioner and the entrepreneurs about
whose rights, interests protected by the law or duties stipulated by this Act shall be decided.

(3) In cases in which a special law stipulates an obligation to pay an administrative fee, the
petitioner must submit a receipt indicating payment of the administrative fee.

(4) The Authority may stop the proceedings, if

(a) the petitioner does not eliminate insufficiency of the petition or does not submit requested
materials and information within the time period =tated by the Authority;

(b) the petitioner has withdrawn its petition;

(c)  reason for proceedings did not exist or ceased to exist.

8) E. g. Article 36 of the Act No. 322/1992 Coll. of Laws on State Statistics,
Article 28 of the Act No. 248/1992 Coll. of Laws on Investment Companies and Mutual Funds.
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(5) If the nature of the case requires, the Authority shall make its decision following a hearing,
to which the participants shall be invited. The Authority is obliged to ask participants in the
proceedings to make submissions on the subject matter of the proceedings and on the outcome of the
investigations carried out by the Authority.

(6) In proceedings begun in accordance with the preceding Paragraphs, the Authority is
entitled to issue a preliminary ruling temporarily governing legal relations until the final decision is
reached, if this is necessary to safeguard legitimate interests or if execution of the final decision would
otherwise be thwarted or seriously hampered.

(7) Unless stated otherwise in this Act, proceedings before the Authority are governed by the
provisions of the Administrative Procedure Act.”

Article 13

(1) If a party to the proceedings disagrees with the final decision of the Authority, it may bring
an action before the Supreme Court requesting a review of the decision.'”

(2) The deadline for bringing an action in accordance with Paragraph (1) is 30 days from the
date on which the decision was delivered to the party to the proceedings.

Article 14
Fines

(1) The Authority is entitied to fine entrepreneurs for breaching duties stipulated by this Act
according to its importance up to 10 per cent of their turnover for the previous accounting time period
and if it is not possible to calculate the turnover, up to 10 million Slovak crowns. If it is proved that
the entrepreneur obtained material profit from breaching a duty, the fine shall be at least equal to this
profit. The Authority cannot impose a fine to entrepreneurs that applied for the decision within the
meaning of Article 5, Paragraph (3).

(2) The Authority may impose a fine up to 1 million Slovak crowns to an entrepreneur who
does not submit in the determined time period the requested material or true information or who do
not allow their inspection or entry in accordance with Article 11, Paragraphs (2) and (3).

(3) The Authority may impose a fine up to 100 000 Slovak crowns to entrepreneur who does
not participate in hearings without having any serious reason for not doing so, or who by their action
make the process of the proceedings more difficult.

(4) The Authority may impose a fine up to the amount described in Paragraph (1) to
entrepreneur who does not keep with the decision of the Authority which came into force.

(5) The fines, described in the previous peragraphs, may be imposed even repeatedly.

9) Act No. 71/1967 Coll. of Laws on Administrative Proceedings (The Administrative Procedure Act).

10) Article 244 of the Civil Procedure Code.
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(6) The fines in accordance with Paragraphs (1), (2) and (4) may be imposed by the Authority
within one year of discovery of the breach, however, at least within three years following the day in
which the breach of duty occurred.

(7) If an entrepreneur fails to pay the imposed fine before the set deadline, he shall be obliged
to pay a penalty 0,5 per cent of the amount of the imposed fine per day of delay.

Part Vv
OBLIGATIONS OF THE ENTREPRE-
NEURS AND CONFIDENTIALITY

Article 15

Entrepreneurs are obliged to deliver to the Authority requested materials and information and
to submit its investigations in accordance with Article 11, Paragraph (2), to cooperate with the Authority
in its examination and to allow employees of the Authority to enter any premises, land and means of
transportation of entrepreneurs.

Article 16

(1) Materials and information acquired by the Authority from entrepreneurs may be used only
for the purpose for which they were requested.

(2) All employees of the Authority as well as those entrusted with occurred tasks that fall within
the competence of the Authority, are required to keep as confidential all facts relating to the commercial
secrets' ' which they have learned in connection with the implementation of their professional duties.

Part Vi
CIVIL LAW LITIGATIONS ARISING
FROM UNLAWFUL
RESTRICTION ON COMPETITION

Article 17

(1) Consumers whose rights have been violated by unlawful restriction on competition may
require the violating party to refrain from behaviour or to remedy the breach. This right may also be
claimed by a legal person authorized to protect the interests of consumers.

(2) After the commencement or the final conclusion of litigation to halt such unlawful conduct
or rectify such a detrimental situation, lawsuits brought by other entitled persons involved in the same
matter shall not be admissible; these other entitied persons may, however, join the proceedings as
subsidiary participants according to special provisions."z) 4 legitimate ruling on such claims - providing
it is made to only one claimant - shall similarly be appliec to the other entitled persons.

11) Article 17 of the Commercial Code.

12) Anticle 93 of the Civil Procedure Code.
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(3) The procedure for raising claims in accordance with Paragraph (1) is governed by civil law
regulations, if not stated otherwise by this Act. The cour may permit the party who won the case the
right to have the judgement publicized at the expense of the losing party and if necessary, may
determine the scope, manner and form of the publication. The cost of the proceedings shall be
governed by the respective provisions of the Civil Procedure Code."

Part Vi
INTERVENTIONS BY THE STATE
ADMINISTRATIVE AUTHORITIES

AND MUNICIPALITIES

Article 18

(1) State administrative authorities and municipalities may not, by their own actions, by support
or in any other way, restrict competition.

(2) The Authority shall supervise the observance of Paragraph (1). Based on evidence and
an assessment of the effect, the Authority may require state administrative authorities or municipalities
to remedy the state of affairs.

Part Vil
SUPPORT OF ECONOMIC COMPETITION DURING
THE PRIVATIZATION PROCESS

Article 19

(1) State organizations and state administrative bodies are required, when transferring state
property to other persons within the meaning of the special law'® to proceed in the way that secures
appropriate de-concentration of privatized enterprises. Where the state organization’'s market share
has exceeded the threshold stipulated in Article 7 Paragraph (2), the state administrative body which
is the establisher or creator of the state organization (hereinafter only "establisher”) shall ensure the
carrying out of an assessment, containing in particular:

(@)  determining of market share of the state organization and expected market share of a new
enterprise in the relevant market;

(b)  an assessment of the competitiveness of the new enterprise taking into account its existing
involvement in the world market and foreseeable foreign competition in the domestic market,
particularly taking into account the technological level, the size of the competing enterprises
and other considerations characteristic of competitiveness in a certain field of industry;

(c)  turnover of the state organization for the previous accounting time period.

13) Article 137 of the Civil Procedure Code.

14) Act No. 92/1991 Coll. of Laws on Conditions of Transfer of State Property to Other Persons as amended.
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(2) The Authority shall be required to advance its view to the draft of privatization project
submitted by the establisher in accordance with the special law™ from the viewpoint appropriate de-
concentration described in Paragraph (1) within 8 working days. If the establisher disagrees with the
ruling of the Authority, then the case will be decided by the government of the Slovak Republic,
following an appeal of the establisher.

(3) If the Ministry for Administration and Privatization of National Property of the Slovak
Republic (hereinafter only "Ministry") when approving draft of the privatization project shall proceed in
the way that it changes conditions for appropriate de-concentration contained in the draft of the
privatization project, the Ministry shall be required to submit a draft of the privatization project to the
Authority for review. The Authority shall be required to advance its view to it from the viewpoint of the
appropriate de-concentration described in Paragraph (1) within 8 working days. If the Ministry
disagrees with the ruling of the Authority, the case will be decided by the Government of the Slovak
Republic, following an appeal of the Ministry.

(4) If direct sale of property of the state organization or a part thereot shall be proposed and
the combined turnover of the state organization, or as the case may be its privatized part and the
entrepreneur who would acquire this property in accordance with draft of the privatization project will
reach threshold settled in Article 9, the entrepreneur shall proceed in accordance with suitable
provisions of Articles 8 and 9. When determining turnover the Article 9 shall be applied analogous.
Notification of intention to acquire the property shall be submitted by entrepreneur at whatever time,
at least when submitting draft of the privatization project to the establisher. The Authority shall proceed
in accordance with suitable provisions of Articles 8 to 10 analogous.

Article 20
Actions by Municipalities to Prevent the
Creation of Dominant Position of Entrepreneurs
During the Transfer of Municipal Property

Municipalities during the transfer of municipal property are required to care of the creation of
a competitive environment in respective regional or local markets.

Article 21

(1) Decisions of the associations of entrepreneurs accordance with Articles 3 which were
adopted before this Act came into force and their effects continue for the next time, shall be
harmonized to this Act by entrepreneurs within three months time period after this Act shall come into
force, otherwise they shall be void.

(2) Proceedings before the Authority which had begun before the day in which this Act came
into force, will be resolved according to the recent provisions of the Act.

15) Article 8 Paragraph (1) of the Act No. 92/1991 Coll. of Laws as amended.
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Part IX
FINAL PROVISIONS

Article 22
The Government of the Slovak Republic by its order may set the limits described in Article 9
Paragraph (1) for some industries or may modify these limits according to a development of the
ecenomic conditions.
Article 23
Provision of the Article 7 on dominant position in the market and relevant market shall apply
analogous to other provisions of the Act, in which these terms are applied.
Article 24
The Act No. 63/1991 Coll. of Laws on Protection of Economic Competition as amended by the
Act No. 495/1992 Coll. of Laws shall be hereby repealed.

Article 25

This Act shall come into force on August 1, 1994.
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Annex IV

REPUBLIC OF ZAMBIA

"The Competition and Fair Trading Act" No. 18, 1994

Competition and (No.18 0of 1994 59
Fair Trading

THE COMPETITION AND FAIR TRADING ACT, 1994

ARRANGEMENT OF SECTIONS

PARTI
PRELIMINARY
Secron
1. Short title and commencement

2. intcrprctadon
3. Non-application

PART II
ZAMBIA COMPETITION COMMISSION

4. Establishment of Commission
Seal of Commission
6. Functons of Commission

b

PART III
ANTI-CoMPETITIVE TRADE PRACTICES, ETC.

Enumeration of anti-compctitive trade practices

Control of mergers and takeovers

Trade agreements

10. Anti-competitive trade practices by associations

11. Criteria for controlling monopolies and concentrations of
economic power

12. Unfair trading
13. Authorsation of allowable acts
14. Powers of Executive Dircctor

0 @ N

PART IV
GENERAL
15. Appeals
16. Offences and penaltics
17. Regulations
SCHEDULE—Zambia Compctition Commission

Single copies of this Act may be oblained from the Governmers Priruer,
P.O. Box 30136, Lusaka 10100. Price K375.00 each-
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GOVERNMENT OF ZAMBIA

ACT

No. 18 of 1994

Date of Assent: 11th May, 1994

An Acttoencourage competition in the ecconomy by prohibiting
anti-competitive trade practices; to regulate monopoliesand
concentrations of econuinic power; to protect consumear
welfare; tostrengthen theefTiciency nfproduction and distri-
bution of goods and services; to secure the best possible
conditicns for the freedom of trade; to expand the base of
entrepreneurship; and to provide for matters connected
with or incidental to the foregoing.

{(3rd Junc, 1994
ENACTED by the Parliament of Zambia.

PART
PRELIMINARY
1. This Act may be cited as thc Competition and Fair Trading
Act, 1994, and shall come into opcration on such date as the
Minister may, by statutory instrument, appoint.

2. Inthis Act, unless the context othcrwise requires—

" affiliated " means associated with each other, formally or
informally, by sharcholding or otherwise;

" anti-compctitive trade practiccs " means the trade practices
enumerated in scctions seven, eight, nine and ten;

" Chairman " means the Chairman ofthe Commission, elected
under paragraph 1 of the Schedule;

" Committec " mcans a commitice of the Commission, estab-
lished under paragraph § of the Schedule;
" consumer " includcs any person—
(a) who purchascs or ofTers to purchase goods otherwise
than for the purposc of resale but doesmot include
a person who purchascs any goods for the purpose
of using them in the production and manufacture of
any other goods or anticles for sale;

(b) to whom a scrvice is rendered;
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" customer " means a person who purchases goods or services;

" distribution " includes any act by which goods are sold or
scrvices supplicd for consideration;

" distributor " mcans a person who engages in distribution;

" Exccutive Dircctor " means the Executive Director ap-
pointcd under paragraph 7 of the Schedule; ‘

" manufacturing " mecans transforming, on a commercial
-scale, raw matcrials into finished or semi-finished prod-
ucts, and includcs the assembling of inputs into finished or
scmi-finished products but docs not include mining;

" member” mcans a member of the Commission;

" monopoly undcrtaking " means a dominant undentaking or
an undcraking which together with not more than two
indcpendent undertakings—

(a) produccs, supplies, distributes or otherwise controls
not less than one-half of the total goods of any
description that are produced, supplied or distrib-
uted throughout Zambia or any substantial part of
Zambia; or

(b) provides or otherwise controls not less than one-half
of the scrvices that are rendered in Zambia or any
substantial part thercof;

" person " includes an individual, a company, a partnership, an
association and any group of persons acting in concert,
whether or not incorporated;

" sale " includes an agrecment to sell or offer for sale and
includcs the cxposing of goods for sale, the furnishing of a

" quotation, whether verbally or in writing, and any other act
or notification by which willingness to enter into any
transaction for sale is expresscd;

" Sccretary " means the person appointed as such under
paragraph 8 of the Schedule; .

" service " includes the sale of goods where the goods are sold
in conjunction with the rendering of a service;

" supply ", in rclation to goods, includes supply or resupply
by way of sale, exchange, lease, hire or hire purchase;

* trade association " mcans a body of persons whichis formed
for the purpose of furthering the trade interests of its
members or of persons represented by its members; and
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“ trade practice " means any practice related to the carrying
on of any trudc and includces anything donc or proposcd
to be donc by any person which affects or is likely to
affcct the method of truding of any trader or class of
traders or the production, supply or price in the course of
trade of any goods, whether real or personal, or of any
scrvice.

3. Nothing in this Act shall apply to—

(a) activitics of cmployvcees for theirown reasonable protec-
tion as cmployees;

(b) arrangements for coilective bargaining on behalf of
cmployens and employees for the purposc of fixing
terms and conditions of employment:

(c)activitics of trade unions and other associations dirccted
at advancing the terms and conditions of employment
of thcir members: .

(d) the entering into an agreement in so far as it contains a
provision rclating to the use, licence or assignment of
rights under, or cxisting by virtue of, any copyright.
patent or trade mark:

(ejany actdoncto giveeffect o a provisionofanagreement
referred 1o in pangraph (d);

(f) activitics cxpressly approved or required under a treaty
or agreement to which the Republic of Zambia is a
party:

(g) activitics of professional associations designed to de-
velop or enforce professional standards rcasonably
nccessary for the protection of the public: and

(h) such busincss or activity as the Minister may. by
statutory instrument. specify,

PART 11
Zamia Coverrrrion CoMaission

4. (1) There is hereby estahlished the Zambia Competition
Commission which shall be a body corporate with perpetual
succession and a common scil. capable ol suing and being sucd
in its corporate name anid with power. sulvect 1o the provisions
of this Act, 1o do 2!l suct acts and things ax o body comuonie may
S Taw do o A foee

Non-applicatior

Esiadiishment
of Comnussion
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(2) The provisions of the Schedule shall apply as at to the
constitutionof the Commission and othcrwisc in relation thereto.

Seal of Commis- S. (1) The scal of the Commission shall be such device as
sion may be determined by the Commission and shall be kept by the
Sceretary. .

(2) The affixing of the scal shall be authenticated by the
Chaiman or the Vice-Chairman and the Scerctary or any other
person authorised in that behalf by a resolution of the Commis-
sion.

(3) Any contract or instrument which il entered into or
exccuted by a person not being a body corporate would not be
required to be under scal may be entered into or exccuted without
scal on behalf of the Commission by the Sccretary or any other
person gencrally orspecilfically authoriscd by the Commissionin
that behalf.

Functions of 6. (1) It shall be the function of the Council to ménitor,
Council control and prohibit acts or behaviour which are likely to ad-
versely affect competition and fair trading in Zambia.

(2) Without limiting the generality of subsection (1), the
functions of the Council shall be—

(a)tocarry out,onits owninitiative or attherer~~- [~ _
person, investigations in relation to the conduct of
busincss, including the abuse of a dominant position,
50 as 1o determine whether any enterprise is carrying
on anti-competitive trade practices and the extent of
such practices, if any;

(b) carry out investigations on its own initiative or at the
request of any person who may be adverscly affected
by a proposcd merger;

(c)totake such action asit considcrs nccessary orexpedient
lo prevent or redress the creation of a2 merger or the
abusc of a dominant position by any entcrprise:

(d) 1o provide persons engaged in business with informa-
tion regarding their rights and dutics under this Act;

(e) to provide information for the guidance of consumers
rcganding their Aghts under this Act:

(f) to undcnake studics and make available to the public
reports regarding the operation of this Act;
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(g)to co-operate with and assist any association or body of
persons 10 develop and promote the observance of
standards of conduct for the purposc of cnsuring
compliance with the provisions of this Act; and

(h)1o do all such acts and things as arc nccessary, incidental
or conducive to the better carrying out of'its functions
undcr this Act.

PART Il
ANTI-CoMmprrTrivi: TRabi PRACTICES, ETC.

7. (1) Any catcgory of agreements, decisions and concerted
practices which have as their object the prevention, restrictionor
distontion of competition to an appreciable extent in Zambia or
in any substantial pant of it arc declared anti-compelitive trade
praciices and arc hereby prohibited.

(2) Subjecct to the provisions of subscction (1), cnterpriscs
shall refrain from the following acts or behaviour if, through
abusc or acquisition of a dominam position of market power,
they limit access to markets or otherwisc unduly restrain compe-

lition. or have or arc likely to have adverse effect on trade or the

cconomy in general:

(a) predatory behaviourtowards competition including the
usc of cost pricing to climinatc competitors:

(b)discriminatory pricing and discrimination, in tcrms and
conditions, in the supply or purchasc of goods or
scrvices, including by mcans of pricing policics in
transactions between affiliated enierpriscs which over-
charge or undercharge for goods or scrvices pur-
chased or supplicd as compared with prices for simi-
lar or comparablc trunsactions outside the affiliated
cnlerprises:

(c) making the supply of goods or scrvices dependant upon
the acceptance of restrictions on the distribution or
manufacture of competing or other goods;

(d) making the supply of particular goods or scrvices
dependant upon the purchase of other goods or scr-
vices from the supplicr to the consignee;

(e) imposing restrictions where or 1o whom or in what form
or quantitics goods supplicd or other goods may be
sold or cxporcd;

Enumcration of
anti-competitive
trade practices
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() mergers, wkeovers, joint ventures or other acquisitions
of control whetherof horizontal, vertical or conglom-
¢ralc nature; or

(g) colluding, in the case of monopolics of two or more
m.murauurcrs. wholesalers, retailers, contractors or
supplicrs of services, in sciting a uniform price in
order to climinate competition.

Control of 8. (1) Any persons who. in the absence of authority from the
';fgf"m“‘d Commission, whether as a principal or agent and whether by
himscelf or his agent, panticipates in effecting—

(a; a merger between two or more independent enierprises
engaged in manufacturing or distributing substan-
tially similar goods or providing substantially similar
SC!'\‘ICLS

(b) a takcover of one or more such enterprises by anothcr
cnterprise, or by a person who controls another such
cnlerprise:

shall be guilty of an offence :md shall be liable, upon conviction,
to a fine not ¢xceeding ten million kwacha or imprisonment not
exceeding five veams or to both,

(2) No mcrger or lakcover made in contravention of subsec-
tion (1) shall have any legal cffect and no rights or obligations
imposed on the panticipating partics by any agreement in respect
of the merger or takcover shall be legally enlorccuble.

Trade agree- 9. (1) It shall be an offence for enterprises cngaged on the

ments markct in rival or potentially rival activities to cngage in the
practices appearing in subscction (23 where such practices limit
access 10 markets or otherwise unduly restrain competition:

Provided thatthis subscction shall not apply where caterprises
are Jdealing with cach other in the context of a common cntity
wherein they are under common control or where they are
otherwise not able to act independently of cach other.

(2) This section applics to formal. informai, wrten and
unwritien agrecments and arrengements.

(3) For the purposcs of subscction (1), the following arc
profiibited:

fa) trude azreements fixing prices between persons cn-

rwoir sl les tha bmugimacr A calline oas s ~e caemiimag
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or purchasc of goods or scrvices between persons, or
limit or restrict the terms and conditions of sale or
supply or purchase between persons engaged in the
sale of purchased goods or services;

(b) collusive tendering,

(c) markct or customer allocation agreements;

(d) subjcct to the Colfee Act, 1989, allocation by quotaas  Act No. 24 of
to salcs and production; 1989

(e) collective action o enforce arrangements;

(f) concenied refusals 1o supply goods and services (o
potential purchasers; or

(g) collective denials of aceess o an arrangement or 4sso-
ciation which is crucial to compctition.

-10.  The following practices conducted by or on behalf of a Anticompeti-
tradc association arc declarcd to be anti-competitive trade prac- ::a‘ig;‘::by
tices: associations

(a) unjustifiable cxclusion from atrade association of any
person carrying on or intending to carry on in good
faith the trade in relation to which the association is
formed; or

(b) making of rccommendations, dircctly or indirectly, by
a trade association, (o its members or to any class of
its members which rclate 10—

(i) the prices charged or 1o be charged by such
members or any such class of members or to
the margins included or to be included in the
prices or to the pricing founula used or to be
uscd in the calculation of those prices: or

(i1) the terms of sale (including discount, credit,
delivery, and product and scrvice guarantee
- terms) of such member or any class of mem-
bers and which dircetly affects prices or
profit margins included in the pricing for-
mula.
11. (1) The Commission shall keep the structure of produc-  Criteria for
tion of goods and services in Zambia under review to determine ;::‘;::;H:;& and
where concentration of cconomic powerexist whosc detrimental — concentrations

impact on the cconomy outweigh the efficiency advamages, il ‘r;f cconomic
IWCT
any.

(2) Forthe purposes of sabsection ¢ 1Y but without limiting the
gencrality thereel, the Commission ahail consider whether—
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(a) aperson controls a chain of distributing units the valuc
of whose sales accounts for a significant portion of
the relevant market:

(5) a person, by virtue of controlling two or morc physi-
cally distinct enterpriscs which manufacturc sub-
stantially similar goods, supplics a significant por-
lion of thc domestic market at unrcasonably low
prices; or

(c) a person hus substantial sharcs in a manufacturing
cnterprisc and whether he simultancously has'a ben-
cficialinterest, however small, of outstanding sharcs
in onc or two wholcsale or retail enterpriscs which
distribujc products of the manufacturing cntcrprisc.

Unfair trading 12. A person shall not—

(a) withhold or destroy produccr or consumer goods, or
renderunserviceable ordestroy the means of produc-
tion and distribution of such goods, whether directly
or indircctly, with the aim of bringing about a price
increasc;

(b) exclude liability for defective goods;

(c) in conncction with the supply of goods or services,
makc any warranty—

(i) limited to a particular gcographic arca or sales
point;

(ii) falscly represcnt that products arc of a particu-
lar style, modc! or origin:

(iii) falscly represent that the goods arc new orof
specified age; or

(iv) represent that products or scrvices have any
sponsorship, approval, performance and
quality characteristics, components, materi-
als, accessorics, uscs or benefits which the
do not havc; ‘

(d) engage in conduct that is likcly to misicad the public as
to the nature, price, availability, characteristics, suit-
ability for a given purposc, quantity or quality of any
products or scrvices; or

(e) supply any product which is likcly to causc injury to
hcalthorphysical harm to consumers, when properly
uscd, or which docs not comply with a consumer
safcty standard which has been prescribed underany
law.
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13. (1) The Commission may authorisc any act which is not
prohibited outright by this Act, that is, an act which is not
necessarily illegal unless abused if that act is considered by the
Commission as being consistent with the objectives of this Act.

(2) The Ministermay, on the recommendation of the Commis-
sion, by statutory instrument, make rcgulations prescribing the
particulars to be fumished to thc Commission for the purposes of
subsection (1).

PART IV
GENERAL
14. (1) Where the Exccutive Dircclor or any officer has
reasonable cause Lo belicve that an offence under this Act or any
regulations made hercunder has been or is being committed, he
may scck (rom a court a warrant grunting—

(a) authority to cnler any premiscs;

(b) accessto, or production of, any books, accounts orother
documents rclating to the trade or business of any
person and Lhe wking of copics of any such books,
accounts or other documents:

Provided that any books, accounts or othcr documents
produced shall be retumed fonthwith if they are found to be
irrclevant,

(2) In the cxercisc of the powers contained in subscciion (1),
the Executive Dircctor or other officer of the Council may be
accompanied or assistcd by any such police officers as he thinks
necessary 10 assist him to cnicr into or upon any premiscs.

15. Any person aggricved by a decision of the Commission
made undcr this Act or under any regulations ade hercunder
may, within thirty days afler the datc on which a notice of that
decision is scrved on him, appeal to the High Court subject to a
further appeal to the Supreme Coun.

16. (1) Any person who—

(a)contravenes or failsto comply with any provision of this
Act or any rcgulations madce hereunder, or any direc-
tive or order lawlully given, or any requirement
lawfully imposcd under this Act or any regulations
made hercunder, for which no penalty is provided:

(b) omits or refuscs—

Authorisation of
allowable acts

Powers of
Exccutive
Director

Appeals

Offences and
penaltics



TD/RBP/CONF.4/3
page 117

70 No. 18 of 1994] Competition and
Fair Trading

(i) to fumish any information when required by the
Commission o do so; or

(ii) to produce any document when required to do
0 by a noticc sent by the Commission: or

(c) knowingly fumishes any falsc information to the Com-
mission;
shall be guilty of an offence and shall be liable upon conviction

to a finc not cxcecding ten million kwacha or imprisonment for
a term not exceeding five years or to both.

(2) If the offence is committed by a body corporate, cvery
dircctor and officer of such body corporate, or if the body of
personsisa firm, every partnerof that firm, shall be guilty of that
offence provided that no such dircctor, officer or pantner shall be
guilty of the offence if he proves on a balance of probability that
such offence was commitied without his knowledge or consent,
or that he excreiscd all duc diligence o prevent the commission
of the offence.

Regulations 17.  The Commission may, with the approval of the Minis-
ter, by statutory instrument, make regulations governing—

(a) anything which=under this Act is requirced or permitied
1o be prescribed;

(b) any forms nccessary or expedicnt for purposes of this
Act;

(¢) any [ccs payable in respect of any scrvice provided by
the Commission; or

(d) such other matters as are necessary or expedient for the
betier carrying out of the purposcs of this Act.

- SCHEDULE
(Section 4)

Zavsia Comprrrion CoMMISSION

g:m;“:: of. I. (1) The Commission shall consist of—
(a)a representative from cach of the Ministrics responsible
for finance, and commerce and industry;
(b) a representative of the Zambia Burcau of Standards;
(c) two representatives from the Zambia Council of
Commeree and [ndustry, cach representing different

sections of that body:
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(d) a representative of the Law Association of Zambia;

(e) a representative of the Zambia Federation of
Employers;

(f) a rcprescntative of the Zumbian Congress of Trade
Unions;

(g) two persons represcnting consumcer interests and ap-
pointcd by the Minister;

(h) a representative of the Engincering Institution of
Zambia; '

(i) a representative of the accounting profession; and
(/) the Economics Association of Zambia.

(2) All members shall be nominated by their respective
institutions and shall be appointed by the Minister.

(3) The Chairman and the Vice-Chairman shall be clected by
the Commission from amongst its mcmbers:

Provided that the members appointed under items (a) and (b)
of sub-paragraph (1) shall not be clected as Chairman or Vice-
Chairman.

2. (1) The members shall hold officc for a period of three  Tenure of office
years from the date of appointment and may, upon the expiration =™ van<Y
of that term, be re-appointed for a likc term and, for this purpose,
paragraph 1 (2) of this Schedulce shall apply.

(2) Amemberrefcrred toinitems(b), (c),(d).(e),(H.(g) and
(h) of paragraph 1 (1) of this Schedule may resign upon giving
one month's notice in writing to the organisation which nomi-
nated him and to thc Minister and shall be removed by the
Ministerat any timc if the body which nominated him withdraws
its recognition and so informs the Minister in writing.

(3) The office of a member shall become vacant—
(a) upon his death;

(&) if he is abscnt without rcasonable excuse from three
consecutive meetings of the Commission of which he
has had noticc; or
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(c) il he is law(ully detained or his freedom of movement
is restricted for a period exceeding six months;

(d) il he becomes an undischarged bankrupt;
(e) il he becomes of unsound mind; or
(f) by opcration sub-paragraph (2).

Remuneration 3. Amember shall be paid such remuncration or allowances
as the Council may, subjcct to the approval of the Minister,
dcterminc.

Proceedings of 4. (1) Subject to the other provisions of this Act, the Com-

Commission mission may regulatc its procedure.

(2) The Commission shall mect as oftcn as necessary or
expedicnt for the discharge of its business and such mectings
shall be held at such placcs, times and days as the Commission
may dctermine.

(3) The Chaiman may at any time call a meeting of the
Commission and shall call a special mecting to be held within ten
days of receipt of a written request for that purpose addressed to
him by at Icast onc-third of thc members of the Commission.

(4) Scvenmembers shall form a quorum at any meeting of the
Commission.

(5) There shall preside at any mecting of the Commission—

(a) the Chairman;
(b)in the abscnce of the Chairman, the Vice-Chairman; or

(c) in the abscnce of both the Chairman and Vice-Chair-
man, such member as the members present may elect
for the purposc of the meeting.

(6) The decision of the Commission shall be by a majority of
members present and voting at the meeting and, in the event of
an cquality of volcs, the Chairman or other person presiding at
the mecting shall have a casting vote in addition to his delibera-
tive vote.

(7) The Commission may invite any person, whose presence
is in its opinion dcsirable, to attend and to participate in the
dcliberation of a meeting of the Commission but such person
shall have no votc.

(8) The validity of any proceedings, act or decision of the
Commission shall not be affected by any vacancy in the member-
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ship of the Commission or by any dcfect in the appointment of
any member or by rcason that any person not cntitled to do so
100k pan in the procecdings.

(9) The Commission shall cause minutcs to be kept of every
meceting of the Commission and of cvery mecting of any commit-
tce cstablished by the Commission.

5. (1) The Commission may for the purposc of pcrforming
its functions under this Act cstablish committces and delegate to
any such committce such of its functions as it considers ncces-
sary.

(2) The Commission may appointasmembersof acommittee
established under sub-paragraph (1) persons who are or are not
members of the Commission and such persons shall hold office
for such period as the Commission may dctermine,

(3) Subject to any specific or general direction of the Com-
mission, a committce cstablished under sub-paragraph (1) may
regulate its own procedure.

6. (1) If any person is present at a meeting the Commission
or committce of the Commission at which any mattcr is the
subject of consideration and in which matter that person is
directly orindircctly intcrested, he shall as soon as is practicable
after the commencement of the mecting disclose such interest
and shall not, unless the Commission or the committce otherwise
directs, take partin any considcration or discussion of, or votc on,
any question touching such matter.

(2) A disclosurc of interest made under this paragraph shall
be recorded in the minutces of the mecting at which it is made.

7. (1) The Commission shall appoint, on such terms and
conditions as it may determine, an Exccutive Dircctor who shall
be the chief executive officer of the Commission.

(2) The Executive Dircctor shall be responsible for the day-
to-day administration of thc Commission.

8. (1) There shall be a Sccrelary 1o the Commission who
shall be appointed by the Commission on such terms and condi-
tions as the Commission may dcicrminc.

(2) The Secrctary shall, under the general supervision of the
Executive Director, carry oul corporate sccretarial dutics.

Commiuees of
Commission

Disclosure of
mterest

Executive
Director of
Commission

Sccretary and
other staff
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(3) The Commission may appoint, on such tcrms and condi-
tions as it may determine, such other staff as it considers
nccessary for the performance of its functions undcr this Act.

Prohibition of 9. (1) No person shall, without the consent in writing given
g“w"‘::;"o‘r” by or on behalf of the Commission publish or disclosc to any
information o person, otherwisc than in the course of his duties, the contents of
unauthorised any document, communication or information which rclates to

and which has comc to his knowlcdge in the course of his dulies
undcr this Act.

(2) Any person who knowingly contravencs the provisions of
sub-paragraph (1) shall be guilty of an offence and shall be liable
upon conviction to a finc not excecding six hundred thousand
kwacha orto imprisonment for a term not exceceding three years
or to both.

(3) Ifany person having information which to his knowledge
has been published or discloscd in contravention of sub-para-
graph (1) unlaw{ully publishes or communicates any such infor-
mation to any other person he shall be guilty of an offence and
shall be liable upon conviction to a fine not exceeding six
hundred thousand kwacha or to imprisonment for a term not
excecding three ycars or to both.

Immunity 10. No action or other procceding shall lie against any
mcember, member of staff, scrvant, agent or representative of the
Commission for or in respect of any act done or omitted to be
donc in good faith in the exercise or purported exercise of his

functions undcr this Act.
Funds of 11. (1) The funds of thc Commission shall consist of such

Commission moncys as may— .

(a) be appropriated by Parliament for the purposes of the

Commission;

() be paid to the Commission by way of grants or dona-
tions; and

(c) vest in or accruc to the Commission.

(2) The Commission may—

(a) accept moncy by way of grants or donations;

(b) raisc by way of loans or othcrwise from any source in
Zambia and, subject to the approval of the Minister,
from any source outside Zambia, such money as it
may rcquirc for the discharge of its functions; and
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(c) charge and collect fees in respect of programmes, publica-
tions, seminars, consultancy and other services provided
by the Commission.

(3) There shall be paid from the funds of the Commission—

(a) the salaries, allowances, loans, gratuities and pensions of
the staff of the Commission and other payments for the
recruitment and retention of staff;

(b) such reasonable travelling and subsistence allowances for
members or members of any committee of the Commis-
sion when engaged on the business of the Commission
and at such rates as the Commission may determine; and

(c) any other expenscs incurred by the Commission in the
performance of its functions.

(4) The Commission may after the approval of the Minister,
invest in such manner as it thinks fit such of its funds as it does not
immediately require for the discharge of its functions.

12. The financial year of the Commission shall be the period of
twelve months ending on 31st December in each year.

13. (1) The Commission shall cause to be kept proper books of
account and other records relating to its accounts.

(2) The accounts of the Commission shall be audited annually
by independent auditors appointed by the Minister.

(3) The auditors’ fees shall be paid by the Commission.

14. (1) Assoon as practicable but notlaterthansix months after
the expiry of the financial year, the Commission shall submit to the
Minister a report concerning its activities during the financial year.

(2) The report referred to in subsection (1) shall include infor-
mation on the financial affairs of the Commission and there shall be
appended to the report—

(a) an audited balance sheet;
(b) an audited statement of income and expenditure; and
(c) such other information as the Minister may require.
(3) The Minister shall, not later than seven days after the first

sitting of the National Assembly next after receipt of the report
referred to in subsection (1), lay it before the National Assembly.

Financial
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Accounts



