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CH LE
[Oiginal: Spanish]
[22 March 1994]

The creation of an international criminal court has been, and continues to
be, firmy supported by Chile as a nmeans of ensuring that the perpetrators of
serious international crinmes, and other persons involved, do not renmain
unpuni shed. Qur country has put forward a nunber of basic approaches for the
consi deration of the draft statute now being studied.

In the opinion of the Governnment of Chile, these basic approaches woul d be
as follows:

1. The creation of an international crimnal Tribunal should be approached as
an issue independent of the Code of Crines against the Peace and Security of
Mankind; this is the only neans of ensuring the tinely approval of both | ega

i ssues, notwithstanding their close interconnection.

In this respect, the draft is consistent with the position of the
Governnent of Chile, the basis of which is that separate treatnment of the
Statute of the Tribunal and of the Code of Crimes is desirable both for
net hodol ogi cal and for political reasons, the purpose being to further
international crimnal law and to facilitate the participation of nore States
both in the proposed Code and in a possible international crimnal jurisdiction
The above is without prejudice to the extension of the conpetence of the
Tri bunal, once the Code has been approved and has entered into force, to cover
the international crines identified in that instrunent.

Wth that in mnd, it is necessary to deal with the issue of the
rel ati onship between the Code and various nultilateral conventions, given the
possibility of the overlapping or duplication of definitions of crimna
of fences, the om ssion of aspects of a previously defined category of crimes or
a reduction in their scope.

2. The creation of the international crimnal Tribunal must not inply that
States are relieved of their obligation to try persons accused of crinmes agai nst
i nternational peace and security or to grant their extradition

Chile is a party to several international instrunents which envisage a
uni versal systemof jurisdiction based on the obligation of States to try
persons accused of international crines or to grant their extradition. From
this standpoint, the establishnent of an international Tribunal cannot nean that
the State would find itself obliged to renounce its exercise of jurisdiction by
virtue of the principle stated above, since it is not intended that the Statute
shoul d enbody a principle of preferential jurisdiction that would prevail over
that of national courts

3. The conpetence of the Tribunal with which we are concerned shoul d be
subsidiary to that exercised by national courts. |International crimna



A/ CN. 4/ 458/ Add. 3
Engl i sh
Page 3

jurisdiction should, therefore, as a general rule, come into play only in the
absence of national jurisdiction

Qur country, like the draft statute, conceives the Tribunal as a nmeans at
the disposal of the States party to the instrunent, other States and the
Security Council, to guarantee greater justice and to ensure that serious crines

do not go unpunished. Thus, the regine established by the statute should be
under st ood as being conplenentary to the regi me based on the option of bringing
to trial or granting extradition; the option of referring the case to the
international Tribunal would be seen as a third alternative for States, which
nmust be entitled to exercise their jurisdiction with respect to a particul ar
crinme under either a nultilateral treaty, customary law or their national |aw.
This does not preclude, and it should be so provided in the statute, the

excl usive and sol e conpetence of the international Tribunal with respect to
crinmes of particular gravity such as genoci de where there is no State in a
position to try the crimnals.

Moreover, as our country has stated on previ ous occasions, the
international Tribunal would in no circunstances be able to exercise
jurisdiction as a court of appeal or court of second instance in relation to
deci sions of national courts; in addition to causing constitutional problens for
many States, that would inply an interference in their internal affairs.

For the foregoing reasons, the Governnment of Chile enters its reservation
with respect to the provision in article 45, paragraph 2 (b), which, in certain
circunstances, would allow a review of the judgenents of national courts.
Indeed, it is necessary to deal nore thoroughly with the question of when
national courts are to be regarded as having failed to performtheir function of
hearing and trying international crines, thereby entitling the internationa
crimnal Tribunal to intervene.

4. The jurisdictional body should be created by a treaty within the framework
of the United Nations. This is another of the approaches previously put forward
by our country.

Chil e shares the view, which has al so been expressed by other States, that
it would be desirable for there to be at |east sone rel ationshi p between the
Tri bunal and the United Nations not only on account of the authority and
permanency that would confer on the Tribunal but al so because the conpetence of
the Court m ght depend in part on decisions of the Security Council. For this
reason the Government of Chile tends to favour a solution involving the
conclusion of a treaty of cooperation simlar to those concluded between the
United Nations and its specialized agencies, which would set out the obligations
and functions of the organs of the United Nations in relation to the
sati sfactory and normal devel opment of the functions of a Tribunal

5. The Tribunal should al so be or establish a standing nmechani sm enabling the
judges participating in it to nmeet without delay when they are convened.

Wth respect to the structure of the Tribunal, Chile agrees with the draft
to the extent that it seeks a solution characterized by flexibility and econony
by creating not a standing full-tinme body, but a mechani smwhich woul d enabl e

/...
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the judges to neet without delay for the cases for which they are convened.
Thus, the draft statute envi sages a pre-existing nmechani smwhich cones into
operation only when needed and whose conposition, in each specific situation
woul d be determ ned by objective criteria ensuring the inpartiality of the
nenbers of the Tribunal

Fromthat point of view, the Government of Chile considers that the
provision of article 15, paragraph 2, of the draft, which enpowers the Court to
renmove the Prosecutor and Deputy Prosecutor fromoffice, inpairs the
i ndependence of the Tribunal: where they have been found guilty of proven
m sconduct or a serious breach of the statute, the power to do so should be
vested in those who have authority to appoint them nanely the States parties to
the Statute. Simlarly, there is no apparent reason for the quorumrequired to
deprive a judge of the Court of his office, as provided in article 15,
paragraph 1, of the draft, and for not maintaining the criterion established in
article 15 of the Statute of the International Court of Justice which does not
accept the dismissal of a judge unless, in the unaninous opinion of the other
nenbers of the Court, he has ceased to fulfil the required conditions.

6. The Tribunal with which we are concerned should have mandatory jurisdiction
with respect to the nost serious and far-reaching crines in which humanity as a
whol e may be regarded as being a victimas in the case of genocide. In other

cases, jurisdiction should be optional

In relation to jurisdiction, the Government of Chile favours a fornula
whereby States, nerely by virtue of the fact of being party to the Tribunal's
statute, acknow edge its authority to hear and try cases, subject to the
exceptions established by each sovereign State ratione nmateriae and/or
ratione tenporis.

Wthout prejudice to the foregoing, in the case of the nost serious and
far-reaching crimes in which humanity as a whole may be regarded as being the
victim as in the case of genocide and crines of war and aggression, the
jurisdiction of the Tribunal should be nandatory, subject to the determnation
of the Security Council. Fromthis point of view, Chile inclines towards
Alternative B of article 23 of the draft statute, with the appropriate
anendnments in relation to mandatory jurisdiction.

In relation to the questions contained in the comentary to article 38 of
the draft, the Government of Chile, concerning the right to challenge the
Tribunal's jurisdiction, states that the solution nust be found by
di stingui shing between situations relating to international crinmes characterized
inatreaty, and other cases. Wth respect to the fornmer, any State party to
the Statute woul d have the right to challenge jurisdiction. |In other cases,
only the State or States with a direct interest in the matter woul d have that
right. Qur country considers that the accused should al so have the right to
chal l enge the jurisdiction of the Tribunal, but that this right should be raised
as a prelimnary issue when cogni zance is taken of the charge in question

7. The international Tribunal should also have advisory jurisdiction in order
to assist national courts in the interpretation of treaties relating to
i nternational crines.
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The draft does not consider the possibility that the international Tribuna
m ght have advisory jurisdiction at the request of the States party to the
statute. In that connection, the Governnent of Chile enphasizes the inportance
of the proposal whereby assistance would be given to national courts in the
correct application and interpretation of those international instrunents that
define crines that may be heard by such national courts. On this matter, our
country consi ders that the experience of the advisory jurisdiction of the
International Court of Justice and of the Inter-Anerican Court of Human Rights
has been very positive.

8. The of fences that should be dealt with by the Tribunal would be those
characterized by international treaties.

Wth regard to the law that woul d be applicable by the Tribunal, and in
accordance with the principle of nullumcrinen sine | ege, the Governnment of
Chile considers that the Tribunal should only be able to deal with of fences
defined in widely accepted international instruments such as those nentioned in
article 22 of the draft, together with the United Nati ons Conventi on agai nst
[Ilicit Traffic in Narcotic Drugs and Psychotropi c Substances of 1988.

The above does not inmply the exclusion fromthe | aw applicable to the
of fences contained in the future Code of Crinmes against the Peace and Security
of Mankind, when it enters into force, and it is also without prejudice to the
conferral by States of jurisdiction with respect to other crinmes not included in
the said treaties.

A special situation arises with respect to the crime of aggressi on which
has hitherto not been characterized in a universally accepted internationa
instrument. In this connection, it is considered that this crinme against peace
shoul d be included in the jurisdiction of the Tribunal under the provision which
enmpowers the Security Council to submit a conplaint to the Tribunal, provided
that the involvenent of the Security Council is only possible after that organ
of the United Nations has determ ned the exi stence of aggression in accordance
with Chapter VIl of the Charter of the United Nations.

9. Ofences within the jurisdiction of the Tribunal nust be those commtted by
i ndi vidual s, and the Tribunal would have no jurisdiction to try States. The
draft is consistent with the Chilean position in referring only to offences
commtted by individuals; it does not extend the jurisdiction of the Tribunal to
States, notw thstanding the fact that such individuals may be agents of the
State.

As our CGovernnent has already indicated, to bring States to justice would
rai se the nost serious difficulties and, in any case, there are other nmechani sns
in force ininternational law to penalize illegal conduct by States. In this
respect, we reaffirmthe opinion of Chile that, in order to counterbal ance the
lack of jurisdiction of the international Tribunal in respect of offences
comtted by States, the role of the Security Council, that of the Internationa
Court of Justice and, in particular, the nmechanisns for the protection of human
ri ghts shoul d be strengthened.
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10. Lastly, in relation to the procedure of the Tribunal and to the probl em of
t he enforcenent of sentences, the Governnent of Chile makes the follow ng
observati ons:

(a) Article 51 of the draft does not envisage the possibility that
judgenments may include separate or dissenting opinions. Qur country considers
that, as the practice of other international courts indicates, the acceptance of
separate or dissenting opinions nakes a contribution to the devel opnent of
international law and, in a particular case, mght be of great inportance to an
accused person who deci ded to appeal against a conviction and woul d al so be of
interest to the Appeal s Chanber in deciding whether to set aside a conviction

(b) Article 67 of the draft provides for the power of the Tribunal to
grant pardons, parole and commutation of sentences where the nationa
| egislation of the State in which the condemed person is serving his sentence
so permts.

In this connection, the Government of Chile considers that, given the
seriousness of the crines covered by the jurisdiction of the Tribunal, a person
shoul d not, as a general rule, be rel eased before the sentence inposed by the
Court has been served and that in no case should the application for the above
neasures be subject to the vagaries of the national legislation of the States in
whi ch the sentences are being served; the measure indicated should be avail abl e
only inlimted circunstances and be subject to the exclusive authority of the
i nternational Tribunal

The above are the comments of the Government of Chile on the text under
study. The foregoing is without prejudice to possible further comments which
may be fornulated or required in the future.
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GERVANY
[Original: English]
[24 March 1994]

Gernmany is one of the countries that for years have been advocati ng
stronger jurisdiction in international relations. 1In the various nultilatera
organi zations, especially the United Nations, Gernmany has regul arly expl ai ned
why it considers the creation of an international crimnal court necessary. The
unbear ably | arge nunber of regional conflicts which | ead to nassive violations
of human rights and humanitarian international |aw shows the urgency of
practical steps to establish a universal systemof crimnal jurisdiction.

Devel opnents of recent years justify the hope that this goal can now be
att ai ned.

The German Gover nment wel comed the resol utions of the Security Counci
calling for the establishnment of an international tribunal for the prosecution
of persons responsible for serious violations of international humanitarian | aw
commtted in the territory of the fornmer Yugoslavia and has assisted in their
i mpl ementation. |t considers that Tribunal's inception as a major contribution
to the strengthening of crimnal jurisdiction within the framework of the United
Nat i ons.

Thi s devel opment has undoubtedly and lastingly inspired the work of the
International Law Comm ssion (1LC) on a statute for an international crimna
court. In the work of that court it will be crucial to apply the practica
experience which the international community will gain fromthe Yugoslavia
tri bunal

The draft convincingly shows that it should be possible to establish an
international crimnal court if the legal and technical problens can be sol ved.
In response to the Secretary-General's note of 4 January 1994, the Gernan
Governnent submits the following cooments on fundanental provisions of the
st at ut e:

1. A mgj or question is that of the court's |legal character. The answer will
inevitably affect the substance of a nunber of the draft's provisions. Neither
the comnmentary on article 2 by the ILC s Wrking Goup nor the discussion on
this point in the Legal Comrttee during the forty-ei ghth session of the Genera
Assenbly indicates any cl ear preference.

The German Governnent has on several occasions proposed that an
international crimnal court should be founded on a separate internationa
treaty. However, this basic approach should not prejudice the possibility of
establishing a close link between the court and the United Nations. The scope
for this afforded by the provisions of the Charter of the United Nations shoul d
be used to the full, though not extended. The Gernman CGovernnent therefore
supports those proposals which would base this interrelationship on a separate
i nstrument .
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Anot her possible status for the international crimnal court as a pernanent
institution, at least for the initial stage of its ad hoc activity, in relation
to the United Nations would be one similar to that of the Permanent Court of
Arbitration in The Hague. But whatever the ILC s ultimate choice, it should
give the court the legitimacy and universality it needs to exercise such
crimnal jurisdiction. And it is particularly inportant to ensure that the
nature of the court's close link with the United Nations does not inmpair its
i ndependence and integrity, including that of the judges.

2. The core of the international crimnal court's statute is w thout doubt its
jurisdiction rationae materiae. The Gernman Government considers that the
court's jurisdiction should be as conprehensive as possible. It welcones in

principle the criterion for defining the court's jurisdiction chosen by the

ILC s Working Goup and incorporated in articles 22 and 26. Article 22
establishes the court's jurisdiction in regard to the category of crinmes defined
in accordance with the provisions of relevant international instrunments. There
ari ses the question, however, whether this actually neets the requiremnment of
adequate specificity that is an indispensable principle of such jurisdiction.

In the light of the statute for the International Tribunal for crines in the
former Yugoslavia, this statute, too, should contain a nore precise definition
of crines.

Article 21 (b) offers a basis on which to broaden the scope of the
international crimnal court's jurisdiction established by article 22, should
the parties to the statute consider this necessary. Such a provision should be
conduci ve to the progressive devel opnent of international |egal practice and
| aw- making. Article 21 acquires additional significance nerely in view of the
ILC's further work on the Draft Code of Crines against the Peace and Security of
Manki nd. Wiile the Code is still inmportant, its conclusion should not be Iinked
to the adoption of a statute for the international crimnal court. Nonethel ess
it should automatically fall within the jurisdiction of the court as soon as it
enters into force.

Article 26 touches upon crines under general international |aw and crines
under national |aw which the ILC Wrking Goup regards as an additional |ega
foundation for the court's jurisdiction. In the discussion of the draft in the
Legal Conmttee during the forty-eighth session of the General Assenbly, the
proposal that it should be possible to prosecute under crimnal |aw crines
falling within the anbit of international custonmary |aw evoked m sgi vi ngs,
particul arly because of their indefinability. Considering the desirability of
giving the court conprehensive scope, it would hardly be justifiable to exclude
fromits jurisdiction crimes under general international |aw not covered by
article 22. Moreover, the usually serious nature of such crinmes, such as
violations of the laws or custons of war as well as crinmes against hunmanity,
woul d be grounds for crimnal prosecution of those responsible. It would
undoubt edl y be advi sable for the International Law Conmi ssion to provide in this
case too for a precise description of relevant crimes. The solution found in
articles 3 and 5 of the statute of the International Tribunal for the
prosecution of crinmes in the forner Yugoslavia would seemto offer a suitable
basi s.
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More serious doubts arise, in the opinion of the German CGovernment, from
crimnal prosecution by the international crimnal court of crines under

nati onal |law as provided for in article 26 (2) (b) of the draft statute. It is
difficult to perceive any conmpatibility with the principle of nullumcrinen sine
lege. Especially, the fact that the United Nations Convention against Illicit

Traffic in Narcotic Drugs and Psychotropi c Substances is nmerely nentioned as an
exanpl e makes it appear doubtful whether the necessary deternination can be
i mpart ed.

3. As already nentioned, the activity of the international crimnal court
shoul d be based upon a conprehensive jurisdiction. It would therefore be
meani ngful for that jurisdiction to have universal acceptance in the conmunity
of nations. In this context the "opting-out"” systemin alternative B of
article 23 would seemthe nost appropriate basis for a broadly accepted
jurisdiction.

4. Articles 25 and 27 of the draft concern the undoubtedly sensitive

rel ati onship between the international crimnal court and the Security Council.
The German Gover nment supports the basic view that the Security Council should
be in a position to submit specific cases to the court. Since crimna
prosecution is only envisaged in relation to persons, the statute shoul d nake
clear that the Security Council is in this case drawing attention to situations
in the i nediate context of which the crimes defined under article 22 m ght be
invol ved. At the sane time, consideration should be given to the question

whet her the possibility provided for in article 25 does not require enl argenent
in the light of the Security Council's conpetence in accordance with the Charter
of the United Nations. This applies especially in cases of grave violations of
hurmani tarian i nternational |law and crinmes against humanity. It would al so seem
conceivable for the Security Council to exhort countries to cooperate with the
crimnal court.

5. Article 45 (non bis in iden) should |ikew se be the subject of carefu
exam nation. The aim pursued by the Wrking Goup in paragraph 2 seenms quite
pl ausi bl e. Doubt exists, however, whether it can be put into practice w thout
affecting the sovereignty of the country concerned.

Furthernore, the international crimnal court would in all cases referred
toin article 45, paragraph 2, have to assune the role of a superior court and
revi ew al ready conpl eted proceedings as to whether the acts commtted by the
person sentenced were wongly characterized as ordinary crinmes, whether the
proceedi ngs were inpartial or independent or were designed nerely to shield the
accused frominternational crimnal responsibility or the case was diligently
prosecuted. Such review proceedi ngs woul d probably present considerabl e
difficulty. Fromthe point of view of crimnal procedure, consideration should
be given to the possibility of making the non bis in idem principle generally
appl i cabl e.

6. Articles 19 and 20 vest the international crimnal court with the right to
determine its own rules and procedures. There are no objections to the court's
establishing rules that have no external inplications. Germany shares the view
of a nunber of countries, however, that the provisions governing investigation
and trial procedures should be subject to approval by the parties to the
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statute. At least the core provisions in this regard should be made integra
parts of the statute. It is also felt that there is good reason, partly with a
viewto article 40 (fair trial), to specify in the statute the interests of
victins and witnesses, especially their need for protection. On the other hand,
the rights of the accused woul d appear adequately provided for in article 44.

7. Article 53 (applicable penalties) raises the question of defining suitable
puni shmrent (nulla poena sine | ege) which was al so thoroughly discussed in the
process of establishing the International Tribunal for crines in the former
Yugoslavia. It is fair to point out in this connection that the rel evant
international instrunents do not as a rule contain the clear-cut definitions of
penal ties necessary for international jurisdiction. To the extent that the
provision in article 53, paragraph 2, is to be understood to mean that it in no
way limts the range of punishment, it would not satisfy the requirenment that
not only the punishability but also the penalties valid at the tinme of the

conmi ssion of the crime nust be determned by |law. Provision should therefore
be made for the inposition of the penalties provided for under the national |aw
of the States referred to in paragraph 2. To this catal ogue of penalties should
be attached the penalties provided for under the | aw of the State of which the
victimis a national.

8. The German Government has al ready expressed its rejection of proceedi ngs
in absentia in connection with the elaboration of the statue for the
International crimnal Tribunal for crimes in the forner Yugoslavia. This view
recei ved substantial support during the discussion of the present draft statute
inthe Sixth (Legal) Conmittee at the forty-eighth session of the Genera
Assenbly. Should the possibility of proceedings in absentia nmeet with the
approval of the majority, further provisions would have to be incorporated in
the statute which would fully clarify all questions arising in this connection.

9. The German Governnent agrees with the points made in connection with
article 56 (proceedings on appeal) during the debate in the Sixth (Legal)
Committee at the forty-eighth session of the General Assenbly. Paragraph 1
merely provides that the Bureau shall set up an Appeal s Chanber as soon as

noti ce of appeal has been filed. However, the statute should contain further
provisions on the activity of the Chanber. Wth regard to appeal proceedings as
a whol e, provision should be nmade for the establishnent of a separate chanber
fromthe outset.



