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1. We think that a study on the impunity of gross v i o l a t i o n s of human rights 
should take into account the following points: 

(a) Crimes against humanity. The notion of crime against humanity i s an 
i n t e g r a l part of present i n t e r n a t i o n a l law. On 8 A p r i l 1945, with the 
signature of the Agreement of London, t h i s concept took the character of a 
natural r i g h t i n the statute of m i l i t a r y t r i b u n a l s : Statute of the 
International M i l i t a r y Tribunal of Nuremberg, paragraph (c) of a r t i c l e 6; 
Charter of the M i l i t a r y Tribunal for the Far East, paragraph (c) of a r t i c l e 5; 
Law No. 10 of the Council of the A l l i e d Control, paragraph 36 (c) of 
a r t i c l e II and i n the jurisprudence of the Tribunals of Nuremberg and Tokyo. 
Later on, i t was the subject of d i f f e r e n t resolutions of the 
General Assembly \/ and i t i s present i n the Convention on the Prevention, and 
Punishment of the Crime of Genocide, the International Convention on the 
Suppression and Punishment of the Crime of Apartheid and the Convention on the 
Non-Applicability of Statutory Limitations to War Crimes and Crimes, against 
Humanity; 

(b) Gross v i o l a t i o n s of c i v i l and p o l i t i c a l human r i g h t s ; 

(c) Gross v i o l a t i o n s of economic, s o c i a l and c u l t u r a l r i g h t s and of the 
ri g h t to development. Many economic pr a c t i c e s recommended and c a r r i e d out by 
the International Monetary Fund and the World Bank and by large corporations 
as well as by transnational banks, along with s o - c a l l e d "white c o l l a r crime", 
negate any p o s s i b i l i t y for peoples and i n d i v i d u a l s to enjoy t h e i r economic, 
s o c i a l and c u l t u r a l rights also constitute gross v i o l a t i o n s of fundamental 
human r i g h t s which must not go unpunished. The pro t e c t i o n of hiunan r i g h t s 
must be gl o b a l , because of the i n d i v i s i b i l i t y and interdependence of economic, 
s o c i a l , c u l t u r a l , c i v i l and p o l i t i c a l r i g h t s as recognized by the 
General Assembly. ¿/ 

2. Impunity i s not a problem p e c u l i a r to some regions of the world. I t must 
be studied from a global point of view. Wherever human ri g h t s have been 
v i o l a t e d , or continue to be v i o l a t e d , without the c u l p r i t s being prosecuted 
and punished, the problem of impunity a r i s e s . 

3. Impunity also has a p o l i t i c a l dimension. Crimes against humanity and 
gross v i o l a t i o n s of human rights negate every p o s s i b i l i t y of coexistence 
between human beings and, as a consequence, every democratic procedure for 
s e t t l i n g disputes i n society. Impunity only makes i t worse and, to t h i s 
extent, hampers democratic evolution. Transitions towards democracy or peace 
negotiations i n s i t u a t i o n s of i n t e r n a l c o n f l i c t are doomed to f a i l u r e i f they 
do not take into account the punishment of the c u l p r i t s , the e v i c t i o n from the 
administration of State o f f i c i a l s who have v i o l a t e d human r i g h t s and the 
outlawing of the doctrines and practices which lead to v i o l a t i o n s . Where 
there i s impunity, there i s no democracy. 

4. Gross v i o l a t i o n s of human rights committed i n the past must be punished. 
F i r s t of a l l because crimes against humanity are not subject to statutes of, 
l i m i t a t i o n 3./ and i n t e r n a t i o n a l law imposes the o b l i g a t i o n to punish the 
c u l p r i t s . The concept of crime against humanity i s not closed; i t does not 
ref e r to a l i m i t e d s e r i e s of criminal acts. 
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5. In his report to the French Cour de Cassation on the Barbie case. 
Counsellor Le Guhenec stated that a crime against humanity i s "... f i r s t of 
a l l a v i o l a t i o n of fundamental human r i g h t s : the r i g h t to equality, without 
d i s t i n c t i o n as to race, colour or n a t i o n a l i t y and the r i g h t to the respect of 
p o l i t i c a l or r e l i g i o u s opinions of every human being. This crime i s not only 
intended to provoke i n j u r y or death; i t adds to i n j u r i e s or to death a 
voluntary, deliberate and gratuitous v i o l a t i o n of the d i g n i t y of the victims, 
because they belong to a human group d i f f e r e n t from that of the c u l p r i t s or 
which does not accept t h e i r domination". 

In the same report. Counsellor Le Guhenec affirmed that the motive which 
i n s p i r e d the author of a crime against humanity, that i s to say h i s desire "to 
associate himself with a governmental or State p o l i c y of extermination, 
persecution or deportation motivated by p o l i t i c a l , r a c i a l or r e l i g i o u s 
reasons". This was also the conclusion of the s o l i c i t o r - g e n e r a l , 
M. Dontewille: "... everybody i s agreed that at t h i s l e v e l the crime against 
humanity supposes the implementation of a programmed State p o l i c y " . 

6. Other gross v i o l a t i o n s of human rights which are not crimes against 
humanity must have statutes of l i m i t a t i o n proportional to t h e i r g r a v i t y . 
These grave crimes should not go unpunished because the e f f e c t i v e a p p l i c a t i o n 
of punishment to those who have committed them demonstrates the value that 
societ y places on l i f e , freedom and di g n i t y . The aim of punishment i s to 
maintain the rule of law as an o r i e n t a t i v e model of s o c i a l r e l a t i o n s and to 
ensure that gross v i o l a t i o n s of human rights remain engraved i n the h i s t o r i c a l 
memory of peoples so as to avoid t h e i r r e p e t i t i o n . 

7. The impunity enjoyed by the c u l p r i t s encourages the r e p e t i t i o n of the 
crime, as was recognized by the Special Rapporteur on torture 4/ and by the 
Working Group on Enforced or Involuntary Disappearances. 5/ Impunity i s a 
means to ensure the persistence of State terrorism. 

8. Impunity endangers i n t e r n a t i o n a l law because i t negates the j u s t i c i a b l e 
character of human ri g h t s consecrated by the Universal Declaration of Human 
Rights ( a r t . 8) and the International Covenant on C i v i l and P o l i t i c a l Rights. 
On the other hand, i n t e r n a t i o n a l law imposes on States the general o b l i g a t i o n 
to pursue, t r y and punish the authors of gross v i o l a t i o n s of fundamental h\unan 
r i g h t s . Equally, reparation on the moral and material harm suffered must be 
an i n a l i e n a b l e r i g h t of the victims and of t h e i r r e l a t i v e s . The e f f e c t of 
t h i s reparation must not be to paralyse actions aimed at i n v e s t i g a t i n g the 
crimes, condemning the c u l p r i t s or avoiding State r e s p o n s i b i l i t y . Impunity i s 
a manifest v i o l a t i o n of t h i s general o b l i g a t i o n . 

9. Impunity i s i n i t s e l f a v i o l a t i o n of the r i g h t to j u s t i c e recognized by 
the Universal Declaration ( a r t s . 7 and 8) and the International Covenant on 
C i v i l and P o l i t i c a l Rights ( a r t s . 2 and 14). Impunity i n f r i n g e s , i n t e r a l i a , 
the r i g h t of the f a m i l i e s of the victims of enforced disappearances to know 
the fate of t h e i r r e l a t i v e s , a r i g h t expressly recognized by the i n t e r n a t i o n a l 
law of armed c o n f l i c t s 6./ and by the Inter-American Court of Human Rights. 7/ 
In t h i s respect, impunity renders inoperative the i n t e r n a t i o n a l system of 
pro t e c t i o n of human r i g h t s . 
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10. Numerous and various are the mechanisms, p r a c t i c e s and i n s t i t u t i o n s that 
make impunity poss i b l e . We believe that the study of impunity cannot be 
l i m i t e d to the phenomenon of amnesty and leave aside some important mechanisms 
which enable States to divest themselves of t h e i r o b l i g a t i o n to punish the 
perpetrators of crimes against humanity and gross v i o l a t i o n s of human r i g h t s . 
Consequently, we are convinced that any study on impunity must take into 
account the following phenomena: 

(a) Amnesties and pardons; 

(b) Compulsory submission and other forms of exoneration from criminal 
r e s p o n s i b i l i t y ; 

(c) Penal p r i v i l e g e s granted to the perpetrators of grievous v i o l a t i o n s 
of human r i g h t s , which have i n pr a c t i c e the same e f f e c t as amnesties; 

(d) J u d i c i a l and administrative procedures that hinder or prevent the 
punishment of v i o l a t i o n s of human rights as well as s p e c i a l procedures and 
j u d i c i a l p r i v i l e g e s that guarantee impunity to State o f f i c i a l s ; 

(e) Loss of independence of the j u d i c i a r y and the m i l i t a r i z a t i o n of the 
administration of j u s t i c e ; 

(f) A t t r i b u t i o n of competence to m i l i t a r y t r i b u n a l s to judge crimes 
pert a i n i n g to ordinary criminal l e g i s l a t i o n or the subject of i n t e r n a t i o n a l 
law; 

(g) A t t r i b u t i o n of f a c i l i t i e s of j u d i c i a l and i n v e s t i g a t i n g p o l i c e to 
armed and s e c u r i t y forces; 

(h) Maintenance i n o f f i c e of State o f f i c i a l s who have v i o l a t e d human 
rig h t s by omission or commission; 

( i ) Teaching of doctrines such as those of "national s e c u r i t y " and of 
"low i n t e n s i t y c o n f l i c t s " i n m i l i t a r y or p o l i c e schools and i n general the 
t r a i n i n g which i s given to m i l i t a r y and se c u r i t y personnel i n co n t r a d i c t i o n to 
the respect of values inherent to the human condition; 

( j ) Inappropriate regulation of i n t e r n a t i o n a l and regional mechanisms 
for the protection of human ri g h t s i n national l e g i s l a t i o n s ; 

(k) Existence of paramilitary groups as well as of i l l e g a l structures 
i n s i d e State s e c u r i t y services; 

(1) V i o l a t i o n s of the r i g h t consecrated i n the Universal Declaration, i n 
the International Covenants on Human Rights and i n other i n t e r n a t i o n a l 
instruments when they c l e a r l y seem linked to the misuse or abuse of power 
indicated above. 
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11. F i n a l l y , we deem i t necessary to t r y to f i n d permanent solutions to t h i s 
serious e v i l and for t h i s reason we suggest: 

(a) The establishment within the United Nations system of a permanent 
mechanism on impunity - a s p e c i a l rapporteur or working group, for instance -
that would look more c l o s e l y into t h i s phenomenon; 

(b) The adoption of an i n t e r n a t i o n a l instrument on impunity, as well as 
of a convention on enforced disappearances; 

(c) The pe r i o d i c establishment and p u b l i c a t i o n of l i s t s g i v i n g the 
i d e n t i t y of the perpetrators of v i o l a t i o n s of human r i g h t s ; 

(d) The p u b l i c a t i o n of information concerning the status of 
inv e s t i g a t i o n s and l e g a l proceedings. 8/ 

(e) The adoption and implementation of measures aimed at the r e a l i z a t i o n 
of the p r i n c i p l e of universal j u r i s d i c t i o n , consecrated i n the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
( a r t s . 5 and 7) and i n the International Convention against the Recruitment, 
Use, Financing and Training of Mercenaries ( a r t . 9); 

(f) The creation of an i n t e r n a t i o n a l criminal j u r i s d i c t i o n , as provided 
for by the Convention on the Prevention and Punishment of the Crime of 
Genocide ( a r t s . V and VI) and the International Convention on the Suppression 
and Punishment of the Crime of Apartheid ( a r t s . IV and VI). The 
General Assembly has requested the International Law Commission to continue 
i t s work on t h i s issue. 

Notes 

1/ Resolutions 95 (I) of 1946, 177 (II) of 1947, 488 of 1950, 3 (I) 
of 1946 and 2583 (XXIV) of 1969. 

2/ Resolutions 32/130 of 16 December 1977, 44/130 of December 1989 
and 45/96 of 14 December 1990. 

3/ Convention on the Non-Applicability of Statutory Limitations to War 
Crimes and Crimes against Humanity. 

4/ E/CN.4/1990/17. 

5/ E/CN.4/1990/13, E/CN.4/1991/20 and E/CN.4/1992/18 and Add.l. 

6/ Protocol I ad d i t i o n a l to the Geneva Conventions of 12 August 1949 
of 8 June 1974, a r t . 32. 

7/ Decisions on the disappearances of Manfredo Velasquez and 
Godinez Cruz, of 29 July 1988 and 20 January 1989. 

8/ E/CN.4/1992/18, para. 22. 


