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I nt roducti on
1. Thi s second periodic report on the inplenentation by Poland of the
provi sions of the Convention against Torture and & her Cruel, |nhuman or

Degradi ng Treatnent or Puni shment covers the period since the subm ssion of
Poland's initial report and takes into consideration the conclusions reached
by the Comm ttee against Torture on 11 Novenber 1993, at its el eventh session
This period is characterized by continued changes in |legislation nade to
create and strengthen | egal guarantees to ensure respect for the civil and
political rights that are the essential conmponents of a State subject to the
rule of Iaw.

2. During this period, Poland ratified the European Conventi on on Human

Ri ghts and established contacts with international non-governnental

organi zati ons (NG3s) such as Amesty International, the Helsinki Federation of
Human Rights and Interpol. The inplenentation of the provisions of the
Conventi on has becorme an enduring and very inportant factor in the process of
transformng the legal systemand the way in which it is applied. Belowis an
anal ysis of this process.

3. A report on respect for the fundanental rights of the inmates of
refornmatories and children's shelters, prepared in March 1994 by the Ofice of
t he Orbudsman and covering 1993 and early 1994, indicates that cases of
illegal use of physical force against minors occurred during that period. For
the preparation of the study, 288 inmates in 14 rehabilitation establishments,
or 17.7 per cent of all reformatory inmates, were questioned. The inmates
descriptions suggest the need to divide cases of violation of physica
integrity into two categories: striking once (striking) and striking
repeatedly (beating). The distinction nade is useful for describing the
injuries sustained by the inmates as well as the degree of the perpetrators
guilt.

4, The tabl e bel ow contai ns general data on cases of physical abuse of
reformatory i nmates:

Violation of inmates' physical integrity
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5. In no case of violation of a child' s physical integrity figuring in the
table was the mnor left with serious bodily injuries. The injuries generally
consi sted of bruises and scratches. There was one exception, which occurred
in the Swidnica reformatory on 1 January 1994. One of the instructors slapped
a child over the face for disobeying. The minor lost his balance and hit his
face against the wall, breaking his nose.

6. Al'l cases of violation of the physical integrity of children in

ref ormat ori es have been exami ned by the Juvenile Institutions Service in the
M nistry of Justice. The review also focused on the justification and
appropriateness of the preparatory and di sciplinary investigation proceedings
undertaken by the institutions' directors.

7. The anal ysis showed that the teaching corps and staff were subjected to
the foll owing penalties:

Di sci plinary proceedings were instituted against five enpl oyees,
culmnating in their disnmissal, pursuant to article 52 of the Labour
Code;

Proceedi ngs were instituted with the public prosecutor (broken nose);
case pendi ng;

Preparatory investigation proceedings were instituted in seven cases to
determ ne the names of those responsible for beatings;

Two teachers received warnings for using inappropriate educationa
nmet hods.

8. No cases of torture of detainees by prison staff were reported in 1993.
During that period, one prison officer received a disciplinary sanction,
nanely assignnent to a |lower grade for a disciplinary offence qualified as
"unl awf ul behavi our towards detai nees"

9. In addition to the information contained in the preceding report, the
Court of Appeals in Gdansk convicted 10 former prison officers of unlawfu
behavi our towards detai nees follow ng the suppression of the 1989 upri sing.
Penalties ranged from8 to 18 nonths of deprivation of freedom with a
two-year conditional deferral of sentence. Al those convicted were banned
fromworking for the prison service for one year. However, none of them has
returned to the prison service.

Article 2

10. The |l egislative, adm nistrative and judicial machinery in place
effectively prevent torture throughout the country. The Police Act of

4 April 1990 and the State Security Ofice Act of 6 April 1990 |ay down
specific rules for the disciplinary and crimnal responsibility of officials
of these institutions. The revision of the criminal |egislation under way

i ntroduces many new arrangenents for further guaranteeing the inplenmentation
of the provisions of the Convention.
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11. The draft new Penal Code nakes no provision for the death penalty, based
on the principle that the death penalty is inconpatible with human dignity,

t he contenporary system of val ues and Additional Protocol No. 6 to the

Eur opean Convention for the Protection of Human Ri ghts and Fundanenta

Fr eedorns.

12. The penalty of life inprisonnment, which can satisfy society's desire for
justice in respect of the nost serious crinmes, can effectively protect the
public against the worst offences. To a certain extent, such protection can
al so be afforded through the penalty of 25 years' deprivation of freedom

13. It should be enphasi zed that although the death penalty does exist, it
has not actually been applied in recent years.

14. During the period 1989-1993, the Polish courts did not pronounce a single
death sentence in final judgenment. 1In the first half of 1994, one person was
sentenced to death for an extremely cruel mnurder, but that decision is not yet
final

15. The draft new Penal Code al so provides for the liberalization of
penalties and the limtation of the legal mininmmperiod for applying a
penalty of deprivation of freedom or prevention neasures.

16. The draft Code of Criminal Procedure provides for an inportant change in
preparatory proceedings, introducing participation by a court at this stage of
the trial, extension of the scope of personal participation by the public
prosecutor in the proceedi ngs and expansi on of the public prosecutor's scope
of supervision over the acts of other bodies involved in the proceedings.

17. The draft also reinforces the rights and guarantees of the parties to the
preparatory proceedings, in particular by placing the defendant and the victim
on an equal footing at this stage.

18. One result of this approach is the right granted to the parties to file a
conpl ai nt agai nst a deci sion denying themor their representatives
participation in the proceedings and not allow ng the accused to ask to be
guestioned in the presence of his counsel

19. In accordance with the principle of separation of the prosecutorial and
judgenental functions, the draft has not taken the approach that the

i nvestigation shall be conducted directly by the exam ning nmagi strate, but
provides for participation by the court in the preparatory proceedings if the
parties' procedural safeguards so require. These involve, in particular,

deci sions on conplaints and certain other acts by the bodi es conducting
preparatory proceedi ngs defined by law. In addition to nmeasures for the
resol ution of conplaints, the court is conpetent to take decisions on:
ordering or extension of pre-trial detention, confiscation of an object or
recovery of a sum of noney placed as security, ordering of nonitoring and
recordi ng of tel ephone conversations and confirmati on of exceptional decisions
by the public prosecutor in that connection, placing of an accused person
under psychiatric observation in a nmedical establishnent or extension of such
observation, and granting or wthdrawal of safe conducts.
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20. The court's newrole in preparatory proceedings is also reflected in the
provisions of the draft that allow for the possibility of questioning before
the court at this stage of the proceedings. One of the parties or a
procedural body may ask for a witness to be heard before the court in the
event that it mght not be possible to hear the witness otherw se, and the
public prosecutor nmay al so request that an accused person shoul d be questioned
in this way.

21. An accused person may al so ask to be questioned before the court in the
framewor k of preparatory proceedi ngs.

22. The court's control over the preparatory proceedi ngs, inmportant to ensure
that procedural guarantees are observed, is explicitly provided by the right
granted to the injured person to | odge a conplaint with the court against a
refusal to open an inquiry or investigation or the exam ning nagistrate who
filed an indictnment in respect of the offence, and the right granted to the
parties to | odge a conpl aint agai nst a decision to dismss preparatory

pr oceedi ngs.

23. If the court annuls a decision to dismss or a refusal to open
proceedings, it nay take a decision - binding on the public prosecutor - as to
whi ch circunstances shall be exami ned or action taken. If the public
prosecutor still finds no basis for filing an indictnent, he shall again order

t he proceedi ngs dismissed or refuse to open an inquiry or investigation. This
deci sion can no |l onger be challenged, and the injured person is free to take
the initiative of filing an indictnent with the court as a subsidiary

pr osecut or.

Article 3

24, The procedure described in Poland' s initial report for considering
applications for the extradition of a person sought by a foreign State for the
purpose of instituting crimnal proceedings against himor of making himserve
the penalty inposed denonstrates that the existing provisions of the Code of
Crimnal Procedure fully guarantee conpliance with the provision contained in
article 3 of the Convention. Proof of this is the fact that the opinion on
the application made by the foreign State is issued by an i ndependent hi gher
court, nanely the voivodeship court, which takes into account the explanations
provi ded by the person whose extradition is sought. The draft Code of

Criminal Procedure in preparation provides that the defence counsel is
entitled to participate in the hearing at which the voi vodeship court hands
down its decision on the foreign country's application. It also provides
that, in the event of a decision to refuse extradition, the extradition cannot
be carried out.

25. A conplaint may be filed in respect of a court decision involving
extradition. The court transmits its final decision and the case file to the
M ni ster of Justice, who notifies the conpetent organ of the foreign country.

Article 4

26. The draft Penal Code provides for the obligation set forth in the
Convention to establish penalties for acts of violence or unlawful threats and
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physical or nental ill-treatnent. Draft article 248 provides that anyone who
uses violence or unlawful threats for the purpose of influencing a wtness,
expert, translator or defendant, or, consequently violates that person's
physical integrity, shall be liable to a penalty of deprivation of freedom of
three nonths to five years.

27. According to draft article 249, any public servant who uses viol ence,
unl awful threats or any other type of physical or nental ill-treatnent

di rected agai nst anot her person for the purpose of obtaining depositions,
expl anations or statenents, shall be liable to a penalty of deprivation of
freedom of six nmonths to eight years. The scope of this article is even
broader than that of the Convention's reconmendations.

28. A person deprived of his freedomis also protected against torture,
pursuant to the obligation laid dowm in the Convention. Article 250,
paragraph 1, of the draft provides for a penalty of deprivation of freedom of
three nonths to five years for anyone who physically or nentally abuses a
person | awfully deprived of his freedom This provision relates to both
public servants and fell ow detainees. Article 250, paragraph 2, |ays down the
same penalty against a public servant for tolerating the ill-treatnment of a
person deprived of his freedomwho is subject to the public servants'
supervi si on.

29. From a conpari son of the penalties laid down for these acts with the
penalties stipulated for simlar offences in the draft Penal Code, it can be
concl uded that they are adequate and that they give primary consideration to
the serious nature of the acts in question

Article 5

30. The Penal Code in force conplies with the rule contained in this
provi sion of the Convention, as it establishes the territorial principle in
the recognition of the jurisdiction of Polish crininal |aw

31. Article 3 of the Penal Code provides that Polish crimnal |aw applies to
the perpetrators of offences committed in the territory of Poland and on
Pol i sh ships at sea or on Polish aircraft. Polish crimnal |aw also applies
to Polish citizens who have connmitted an of fence abroad and to foreigners who
have comm tted an of fence abroad, responsibility for which depends upon the
recognition of such an act as an offence by the lawin force in the territory
where the act was commtted. Apart fromthe provisions in force in the
territory where the offence was conmitted, Polish crimnal |aw applies to
foreigners who have conmitted offences in respect of which crimna
proceedi ngs are instituted pursuant to international agreenents.

32. The draft new Penal Code takes as its guiding principle that Polish
crimnal law shall apply to both Polish citizens and foreigners who have
committed an of fence abroad. However, foreigners' responsibility is only
engaged if they have conmitted an of fence against the interests of the Polish
State, a Polish citizen, a Polish legal entity or a Polish adm nistrative

di vision, or have conmitted another offence carrying a penalty of over two
years' deprivation of freedom provided that the perpetrator is in Polish
territory and that no decision to extradite himto the judicial authorities of
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t he place where the of fence was committed has been handed down. For crimnals
are increasingly being extradited to their countries of origin pursuant to the
rules of extradition. According to the draft, the general requirement for
responsibility is the binding force of the prohibition in the place where the
act was conmitted. The court may consider existing differences between the
law in the place where the act was conmitted and Polish law, to the
perpetrator's benefit. This requirenent does not apply to Polish public
servants who have comrmitted an offence in the performance of their duties or
to persons who have conmitted an offence in a territory that is not subject to
a government authority. Regardless of the provisions in force in the place
where the offence was conmitted, Polish crimnal |law shall apply to a Polish
citizen or a foreigner who has conmitted

(i) An of fence against the internal or external security of the Polish
St at e;

(i) An of fence against the Polish administration or public servants;
(iii) An of fence against vital Polish econonmic interests;

(iv) An of fence consisting of false depositions before an organ of the
Pol i sh Gover nnent .

33. The draft al so provides that, regardless of the provisions in force in
the place where the offence was conmitted, Polish crimnal |aw shall apply to
Polish citizens and foreigners who are not the subject of extradition
procedures, if they have committed abroad an of fence which the Polish State is
bound to prosecute pursuant to international agreenents.

Article 6

34. The rules governing the initiation of crimnal proceedings, the arrest of
persons charged with an offence and the ordering of pre-trial detention are

di scussed in the initial report. The provisions of the Code of Crimna
Procedure currently in force govern these aspects in conformty with article 6
of the Convention. These involve both the justification for instituting
preventive nmeasures and the powers of the bodies ordering them verification
of the grounds for instituting themand the rights of the arrested person

i mediately to contact the nearest conpetent representative of the country of
which he is a citizen and | odge an appeal against the decisions of the bodies
ordering these neasures.

35. The draft new Code of Crininal Procedure also provides for amendnents to
t he provisions governing neasures of constraint which considerably Iimt the
frequency with which they are ordered in criminal proceedings, in particular
arrest and pre-trial detention. The draft pays special attention to the
provi si ons governi ng preventive neasures, including pre-trial detention

The list of such neasures was expanded to include:

(a) Suspensi on of the accused fromhis duties or fromthe exercise
of his profession or the order to refrain froma particular activity or from
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driving particular vehicles, if this is necessary to prevent himfrominpeding
crimnal proceedings, for exanple by renoving crimnal evidence or committing
a repeat offence;

(b) Gving notification to the accused that he is prohibited from
| eaving the country, perhaps together with the seizure of his passport or
anot her travel docunment or prohibition of the issue of such a docunent.

35. The nunber of preventive nmeasures in the draft has been expanded in order
to elimnate the need for pre-trial detention, which has been repl aced by

ot her, less severe, measures of constraint. The basic change has been to give
the court exclusive conpetence to order pre-trial detention, renoving it from
t he conpetence of the public prosecutor. This anendnent should further the
rights of the individual in crimnal proceedings, since it is essential for
deprivation of freedomin the context of these proceedings (with the exception
of arrests) to be ordered exclusively by an independent organ that neets the
condition of inpartiality, namely, an organ of justice. This amendnent brings
Polish law into conformity with the requirenments of the International Covenant
on Cvil and Political Rights, which stipulates that pre-trial detention nust
be ordered by a judge or other officer authorized by |aw to exercise judicia
power .

37. In conformity with the recommendations |laid down in the Covenant, the
draft provides for extensive amendnents of the provisions governing
time-limts for this type of measure of constraint. These time-limts shal
apply not only (as is currently the case) to preparatory proceedi ngs but al so
to proceedi ngs before the court of first instance; they remain in force unti
the first judgenment in the current proceedi ngs has been handed down.

38. Pre-trial detention ordered by the court as part of preparatory
proceedi ngs cannot exceed three nonths in duration. |If, owng to the specia
ci rcunst ances of the case, the preparatory proceedi ngs cannot be concl uded
within that period, pre-trial detention nmay be extended, at the request of the
public prosecutor, by:

(i) The court with jurisdiction in the case - for a period not
exceedi ng si x nonths;

(i) The higher court - for a longer period if necessary for concluding
t he preparatory proceedi ngs, which nmay not exceed nine nonths in
all.

39. The overall duration of pre-trial detention up to and including the
handi ng down of the first judgenent by the court of first instance shall not
exceed one year and six months and for cases involving a crinme, two years.

40. Extensions of pre-trial detention for specific periods beyond those
stated above may be ordered only by the Suprene Court, at the request of the
court having jurisdiction over the case, and, in the framework of preparatory
proceedi ngs, at the request of the Procurator-Ceneral if such a need arises
due to the suspension of crimnal proceedings, extension of psychiatric
observation of the accused, extension of the tine period provided for the
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preparation of an expert opinion in particularly conplex cases or the conduct
of procedural acts outside the country; pre-trial detention nay al so be
extended i f the accused deliberately prolongs the proceedings.

Article 7

41. The rules governing the initiation and conduct of proceedings as well as
decisions relating to offences laid down in the Convention, in particular the
duty of public institutions to informthe public prosecutor or the police of
an offence in respect of which crimnal proceedings nust be initiated, were
described in the initial report.

42. In addition to public institutions, the draft Code of Criminal Procedure
lists autononmous institutions as being subject to this duty.

43. The draft provides for sonme guarantee of due process by granting the
person reporting an offence the right to |l odge a conplaint if no information
on the resolution of the case is received within six weeks. Conplaints are
consi dered by the public prosecutor or the body supervising the body with

whi ch the conplaint was filed. Al serious ordinary-law offences are

consi dered to be of fences covered by the Convention as regards the application
of procedural rules and substantive provisions relating to decisions and the
enf orcenent procedure. The provisions in force guarantee fair treatnent at

all stages of the proceedings for anybody prosecuted for offences covered by

t he Conventi on.

Article 8

44, The obligations and principles referred to in article 8 are observed

by all public organs that consider applications for extradition. Since the
submi ssion of the initial report Poland has acceded to the European Convention
on Extradition, signed at Paris on 13 Decenber 1957, whose provisions it
strictly observes.

Article 9

45, Judi cial assistance in crimnal proceedings relating to the of fences
covered by the Convention is given pursuant to the provisions of

articles 519-522 of the Code of Criminal Procedure. The rules for such
assi stance were described in the initial report.

46. The draft new Code of Crininal Procedure expands the scope of procedura
acts in crimnal cases that may be conducted in the framework of judicia
assistance relating to the comuni cati on of |egal information, and resol ves
the controversy surrounding the possibility of disclosing, in hearings before
Pol i sh courts, records and evidence collected by the courts or public
prosecutor's offices of foreign countries or other conpetent bodi es under
their supervision. Such records may be read out at hearings, in accordance
with specific rules, provided that they have been drawn up at the request

of the Polish court or public prosecutor in a manner consistent with the
principles laid down in the |egislation of the Republic of Pol and.
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Article 10

47. Trai ning programres for civil or military personnel of judicial bodies
and ot her persons who may be involved in the custody, interrogation or other
procedures affecting individuals under any formof arrest, detention or
deprivation of freedominclude materials and information on the prohibition
against torture. The standing orders and regul ations that define their
functions and duties also include the prohibition against torture.

Article 11

48. The initial report contains detailed information on the way in which the
State supervises conpliance with the rules, instructions and nmethods |aid down
for interrogations and with the provisions on the supervision and treatnment of
persons under any form of detention or deprivation of freedom in order to
prevent any cases of torture. The fact that the provisions of the Convention
are respected by all public bodies attests to the effectiveness of this
supervision. Wth the exception of the cases described in the first part of
the report, no cases of torture or other cruel, inhuman or degradi ng treatnent
or puni shnent against citizens by public servants were reported in Pol and

in 1993 or the first quarter of 1994.

Article 12

49, Procedural rules in crimnal matters provide all guarantees of pronpt
and inpartial investigations in cases where there is reason to believe that
torture has occurred in Polish territory. The initial report contained a
detail ed description of the basic features of this system

50. The draft new Code of Crininal Procedure resolves these problens by
ext endi ng the scope of conpetence of the public prosecutor to enable himto
conduct preparatory proceedings directly, which represents a fundanental
guar ant ee.

51. The draft expands the scope of cases in which an investigation is
conpul sory and therefore that of cases for which the public prosecutor
i s bound to conduct the proceedi ngs personally.

52. As before, the police are customarily responsible for the investigation,
but the public prosecutor can take it over at any tine.

53. The draft also defines in greater detail the process of supervision of
the preparatory proceedi ngs by the public prosecutor, extending it to al
conponents of that stage, except those conducted either by the public
prosecutor hinself or (obviously) by the court, and to the verification
procedures. Supervision by the public prosecutor thus covers the steps
that precede the opening of the inquiry or investigation, including the
verification procedure and the process of preparation of the indictnent.

54. The existing and envi saged | egal renedies, the professional
qual i fications of public prosecutors and the rul es governing the functioning
of the Public Prosecutor's Ofice such as independence, non-politica
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character and subordination to the Mnistry of Justice, are solid guarantees
of compliance with the obligations arising fromarticle 12 of the Convention

Article 13

55. Under the law in force, any person who states that he has been tortured
in Polish territory has the right to conplain to the conpetent authorities
with a viewto having his conplaint pronptly and inpartially exanined. This
right is based on the unlimted possibility of denouncing the offence to the
Public Prosecutor's Ofice, the courts or the judge having jurisdiction over
prisons.

Article 14

56. The right of a victimof torture to redress and to fair and adequate
conpensation is fully guaranteed by the provisions of civil and crimnal |aw

57. The |l egal provisions referred to in the initial report constitute the
basis for protection of the individual's assets, such as health, freedom and
dignity.

58. We should like to add that rehabilitation proceedings relating to the
events that occurred during the period from 1944 to 1956, when the security
agenci es and NKVD officials tortured persons suspected of patriotic and
anti-conmuni st activity, are taking place before the Polish courts. The

expl anati ons, depositions and statenents thus obtained by force were adnitted
by the courts as evidence of the guilt of accused persons who were convicted
and sentenced to death or long ternms of inprisonnent. These judgenents have
been annulled as invalid and unjustly convicted persons receive conpensation
amounting to several mllion zlotys.

Article 15

59. The Code of Criminal Procedure stipulates that the person being

guesti oned rust have an opportunity to express hinself freely within the
limts established by the specific proceedings; only subsequently nay he be
asked questions designed to supplenent, elucidate or verify the depositions.
Article 157 of the Code of Crimnal Procedure stipul ates that explanations,
depositions and statenments nade in circunstances in which it was inpossible
for the person concerned to express hinself freely nay not constitute
evidence. The latter provision conplies fully with the obligation arising
fromarticle 15 of the Convention

60. The provisions of the draft new Code of Crimnal Procedure go a great
deal further. Under the draft, it is prohibited to ask questions that m ght
m sl ead the person being questioned or to pronpt a particular answer; the
body conducting the questioni ng does not authorize such questions. It is

i nadmi ssi bl e:

(1) To influence the statenents of a person being questioned by using
coercion or unlawful threats or by deliberately nisleading him
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(ii) To use hypnosis or chemi cal or technical products that influence
the nmental processes of the person bei ng questioned or are desi gned
to control his body's unconscious reactions to the questioning.

61. Expl anati ons, depositions and declarations made in circunstances in which
it was inpossible for the person concerned to express hinself freely may not
constitute evidence.

Article 16

62. The draft new Penal Code introduces, in the chapter dealing with offences
agai nst the administration of justice, a category of offences consisting of
recourse to violence, unlawful threats or physical or nmental naltreatnent by a
public servant against another person in order to obtain specific depositions,
expl anations or statements. Such an act is liable to a termof inprisonnent

of fromsix nonths to eight years.

63. In addition, the draft provides that a person who physically or nmentally
maltreats a person lawfully deprived of his liberty or a public servant who

all ows such an act to be conmitted is liable to a termof inprisonment of from
three nonths to five years.

64. This report has been conpiled in pursuance of article 19, paragraph 1, of
t he Convention agai nst Torture and QG her Cruel, |nhuman or Degradi ng Treat nment
or Puni shnent, in accordance with the note by the Secretary-General of the
United Nati ons.



