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It is a commonplace to say that countries are concerned almost: uninterruptedly’
to find the best means of suppressing and investigeting anti-social and illegal .©
acts, since due to the increase in ~rime poline efficiency is an absolute necessity.
Some of the manifestetions of crime take the form of offences against thﬂ liberty
of individuals, ond one nartizulax example of this is enforced disappearances of
individuals and groups.

Lg a2 result of guerilla. ac ulJlu*gog civil.strife and other types of armed
confrontation, there is a regrettably large number of missing persons in more than
a few regiong of the world,

Similarly, a proportion of the population may be deprived of: its liberty
because of abductlon , kldn pplng,fgrArynsom and s1m118r ille "1_qcﬁg{_;

The political aﬁd'sbcio—edonbmic‘dircumsfaﬁéés‘Which give rise to acts of the
kinds mentioned explain our Govermment's desire to carry out preventive action
along with the fight against crime,; in the hope of achieving harmonious and fair
solutions,

Having sketched the zbove background to the subject-matter of the United Nations
enquiries, we reply to the questions contained in the request for information as
followss

(a) The adequacy of methods utilized ot the domestic and internctional levels
Ain searching for migsing and diggpncarad persons and undertaking speedy
and immartial investigetions

L T (T R A
With resvect to foreigners, if notioe of a disappearance is re eLVud9 the
Crime Prevention Department of tho Ministry qf Publis Security transmit the notice
for action to the Department of hlyr”"on and the Ministry of Fo gn Affairs.

P . P

.

With respect to disappearances ab the domestic level, the Crime Prevention
Department investigates the nolice as soon as it receives i%.

In the latter case the procedure takes two forms. One ig used when the person
whose disappearance has been notified is a minor and the other when the person is
of age.

;/ In accordance with editorial directives issued by the
Beonomic and Sociel Council, notebly in resolution 1979/41, and endorsed by the
General Assembly, the contents of the replies have been slightly summarized. The
full texts are on file in the Secretariat and are available to any member of the
Commission who may wish to consult then.



B/CN.4/1434/544.73

-
nage o
& P

In the former case one of the parents notifies the Hational Children's
Welfare Board and the Boord contacts the Crime Prevention Department to carry out the
investigation,

Most of the notifications concern missing girls (approximately 30 per month)
who run awey from home with a friend. There zre also many cases of elderly pcople
who get lost or wander away, cannot find their homes and remein in that situation
for some days. '

As far as the effectiveness of the investigation procedures is concerned, it
should be pointed out that the simple procedurc referred to cbove was established
only recently, the Crime Prevention Departuent having been resvonsible for this
function for the past three months or so. Before that the Department of
Criminal Investigation was responsible for such matters and had only two members of its
staff to look after them. The body now responsible hag eight former members. of the
Department of Criminal Investigation who arc receiving crime prevention training.

With respect to rapidity and imparticlity, we Judge the work of nur officials
to be efficient; there are not many notifications and we know of no charges of
negligence against the investigating officials in question.

Lastly, we should like to say that in view of the neture of the reasons for
these disappesrances, which are simply coses of running ewey from home, abandoning
& gspouse or an old person's getting lost, the procedure followed appears to be
suitable, since on receiving the notice of disappearance the official asks the
informant for the necessary facts (behaviour of the missing person, residence,
friendships, health problems, bad habits, etc. ), mokes the inquiries and, if the
person is found, notifies the informant and hands the person over to him. If any
crime, kidneopping, abduction or other offence has occurred, the necessary steps are
taken to inform the courts.

(b) The adequacy of methods for ensuring that law enforcement and security
authorities or orpanizations are fully accountable especiclly in law,
in the- discherge of their duties, teking into .sccount, as stated by the
“General Agsembly, that such sccountability includes legcel vesponsibility
for wnjustifichble oxsesscr ~iilch nizht lond bt enforcod or involuntory
disappearances and to other violotions of human rights

Under the Costa Ricen legal systom every official responsible foir security
(ciVil guerds, rurcl guards, narcotics officers, crime prevention officers and, in
general, all members of the forces of law and order),are bound by disciplinery and
penal rules, '

We thus find, among the regulations to the Ministry of Public Security
Organization Act, the following proviasion: '

"Article 16. Irregulerities ~ommitted by police officers may be investigated
and punighed ex officio or on the anplication of =z member of the public. Any
investigation-of sush irregulorities shall be o surmary one and bo conducted with
the ubtmogt dispatch. It shall include in &1l cases o hearing of the official
responsible and the submission of testimony and evidence supporting the proceedings.

&
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"Complaints shall be lodged with the appropricte Directorate-General or’
senlor official, depending on the jurisdiction under which the offizial complained
of falls. o a

"The Director-Generzl or senior official, as the case may be, shall decide
the matter in the first instance, His decision may be appealed by the complainant
or the official complained of tn the Minister, who shell give the final decision”
on the motter." ‘ -

Depending on the decision, the penalties may be ag degeribed in article 19
of the Organization Act referred to above.

"Any misdeed comnitted in the discharge of duty shall be punished by a
disciplinery measure sppropriate to the seriousness of the misdeed; the messure may
be 2 verbal admonition, a written admonition, two weeks' suspension, relegation to
the reserve for up to two weeks, demotion to an inferior post or dismissal
depending on the regulations concerned.

In addition, the Penal Code contains an entire section dealing with offences in
breach of the duties of public officials, including article 329 on abuse of
authority, and a section of offences against individual liberty, including
article 192(4) on deprivetion of liberty with no intention of profit, but in abuse
of authority, punishable by imprisonement for 2 to 10 yenrs.

Conviction for one of these offences results in the offender serving o prison
term and making reparation for any loss or damage caused by the offence.

As regards the licbility of an official found responsible for an enforced or
involuntary disappearance in violation of a person's human rights, liability ig
enforced by the charging of the nlleged offender in the courts, as provided in
article 192 of the Penal Code.

(c) Procedures for regarding as official the detention without trial as an
emergency preveative measure of sny person held on premises whether or
not -intended for that purpose :

The rule on detention without the traditional -requirements of an order from a
competent magistrate and due process is laid down in article 37 of the Constitution
which reads as follovs:

"o one may be detained without there being prima focie evidence that he has
committed an offence ond, without a written order from a rmagistrete or authority
charged with the maintenance of public order, unless the person zoncerned is a
fugitive from justice or ig caught in the act of committing en offence, but in all
cases he shall without foil be placed at the disposal of o competent nagistrate
within 24 hours."

Pormulated positively, this means thet the existence of prims facie evidence
that o person has committed on offence is sufficient for that person to be lawfully
detained. 'Similarly, 2~ person may be arrested if caught in the cct of committing
an offence., In both ceses the person in question is to be plaoced at the dispesal
of the Judicicl authority.

These two cases of emergoncy preventive measurcs in vhich detention is lawful
are accompanied by o third, provided for in article 121(7) of the Constitution,
which permitse the suspension of the individual rights and gusrontecs specified
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in the parcgreph in question. As o result, even in cases where there is no
prina facic evidence of an offence having been committed, no process pending and no
order by a megistrate, the detentinon of nny person on grounds of “clear public

necessity' will »e lawful, =s indicated in that paragraph of the Constitution.

(d) The adequacy of the protecticn of persons who nrovide information about
disonpeared persons, particularly the orotection of witnesses and
Jouwrnclists who furnish such informotion

Due to the democratic régime in force in Costa Rico, there hove been no known

notifications of discppearcnces th1nL political overtones in the last 30 yecors.
already pointed out, the ~ouses of the lnleLduh* disappearances currently under

investigation cre of criminclogical interest (n out prcjudice to their

importance in other sociological fields), which is Whj close relatives, the only.

persons concerned with the disappearance, neke the netificcations.

At all events, the procedure followed in the investigetions does not include
eny specific means of protection for informents, who enjoy the procedural safeguards
available to any citizen who brings o charge in court.

(c) Procedures for cffective reporting, monitoring and oppraisal of
coses of missing persons and of enforced and involuntery ddsappedrances,
including casesg in which an authority implicated on the basis of rélevant
focts contents itsclf with replying by denials without due investigotion
and without shoving itself 1o cdy to investigate and to sct up an inquiry
for the purvose, ond, when such situctions occur, nrocedures providing
Ior publicotion of findings relating to such eituctbiong

In answer to the first port of this question, we refer the reader to the reply
given to question (b), concerning the :d' ’13t¢wu¢ve and legal provisions governing
the Ministry of Public Sccurity.

With regard to the publization of findings concerning denials by the public
investigation services, a?ti“]° 30 of the Constitution states thot "free access to
administrative departments is guaranteed for purposes of 1nlnrrwtlon on metters of
public interest. Stote scerets are excluded from this provision.!

Parthermore, the systen of wnrestricted frecdom of the pross preovelling in the
country and the constitutional right to frec sxpression of beliafs guarantces all
citizens the opportunity to publish unrestrictedly whet they consider fit,
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LUXEMBOURG

Zariginalz» Frenq§7
/26 Februory 1981/

(a) At the domestic level

Any 2dult or minor whose parents or close relatives notify his disappearance
to the police becomes the subject of o message circulated to 211 divisions of the
constabulary and all police stotionss ‘the message briefly relates the
circumstances of the disappecrance, as far as they are known, ond gives particulars
of the identity and o description of the person in gquestion,

The Judicial Documentation and Research opens a file on every person reported
nissing; +this is inserted in alphebetical order into the register of missing
personsg, vhich is pert of the register of persons sought,

‘The investigators, on receiving the notificetion mentioned above, attempt to
determine whether the disappearance is simply on escapade or a desperate act
which could culminate in suicide. In the latter case, large-scale secrches arc
undertaken where it seems possible to designate a geographical area more or less
accurately., In cases where cvidence suggests that e disappearance might be the
result of crimincl Behaviour the Public Prosecutor may refer the matter to an
exemining nogistraté with a view to an inquiry being commenced, regardless of whether
the offenders cre known at the time or not.

At the international level

Persons reported missing by Interpol (ICPO) are not the subject of a message
to all police units unless the Interpol report expressly mentions fthot the person
may have token refuge in Luxembourg.

Files are cuened on these persons zad contain the samc deteils as mentioned in
the opening parcgraph, in so for as they are given in the Interpol report. This
file is inserted in alphebetical order in the central register.

In general, all missing persons are the subject of o senrch in the register of
unidentified corpses.

(b) First of 211, it should be cmphasized that the authorities and bodies
in charge of publi~s order have no immunity for acts done in the exercise of their
functions.

In cases of obuse of these functions the persons responsible, besides having
disciplinary measures, including dismissal, taken against them, are liable tn penal
sonctions,

As to unlawful detention, mention mey be nmode of verious provisions of
book II, title II, chapter IIT of the Penal Code, entitled "Interference by
publiec officials with rights guoranteed by the Constitution", nomely
articles 147, 154, 155, 156, 157 and 159,

It should be clearly understood thoat, as pointed out nbove, the officinls
referred to are punisheble by the criminal courts for acts committed by them which
infringe the penal laws, in the same way as private individuals,
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Article 266 of the Penal Code in fact provides thet -ivil servants and
public officials who have been gullty »f crimes or offences which they were
responsible for ﬁrevnntingp detecting, prosecuting or punishing shall be sentenzed
to the penaltiec attaching to those crimes and offences, and that thz minimum penalty
shall be doubled vhere tne penclty is light imprisonement ond raised by two yeors
vhere 1t is o term of owdlnmry'or rigorous imprisonenment or herd labour.

Artinle 25 of the Penzl Code states that if o civil servant or public official,

n administrotor, ogent or servent of the Govermment or the polize, on officer

wsecutlnc JU@LCT J orders or judgenconis, or 2o comender-in-chief or subordinate
commender of the forsces of law and order has without Just causc uscd violence or
caused violence tn he used cgoinst persons in the exercise or in connection with

the cxercise of his funotion59 the ninimun penalty atteching to those acts shell be
reised in conformity with crticle 266,

(c¢) 4part from remond in custody, which can only be ordered by the examining
mogistrate in o substanticted decision on certain legal conditions during a
preliminery investigation, and for which the legsl systen fully guarantces the
right of defence (ﬁvtlﬁ1o~ 94,94, 1-2, 113 et seq, of the Code of Criminal PrO“OdHTG),
therc is no detention without tricl in the foxrm of an emergency preventive measure
in Tuxembourg.

Article 12 of the Constitution provides that no one caon be arrested cxcept in
pursuance of o substantictced order by o magistrote, which nust be served at the time
of arrest or at the latest srithin 24 hours. Ho crrest and consequently no
detention can toke place except os pert of o prelinincry investigetion conducted
by o nagistrate. The flogronte dolicto mprocedure does nobt econstitute o departure
from what has beon statoed sbove; even though in this latter case, which is provided
for in article 41 of the Code of Criminal Procedure, the Publi~ Prosccutor can have
o person cgednst whom there is serious evidence token inte custody or arrcested, he
must, under crticle 45, refer the noticr without delay to the exenining megistrate,
who nust procced in accordance with the legel provisions governing prelininary
invegtigetions,

(d) Article 282 of the Penal Code provides that outrege or vinlence to
witnegges shall cerry the same incroased penclties as provided in articles 275 et .
of the Code with respect to outrage cnd violence 4o deputics, members of the
Govermment oand administrative ond judicial magistrates. Heedless to say, this
article applics equoally whether the victin is o Journalist or not; o simple
witness's cloim in the courts is sufficient,

Article 24 of the Constitution - on item which applics particularly to
Journalists ~ guorantees frceedom of the press. In this zonnection it should be
noted that respect for constitutional rights and freedoms is imposed not only on
private individuals but algso on adminigtrotive and judicial authorities of every
kind and rank, -

If o witness or journolist who has given information on e disappearance
resulting from o crime ox offence is seriously and spocifically threatencd becausec
of the revelations he had made, the police, cs part of its genersl nission of
preventing crime, will be acuthorized to assume the protection of the porson
thrcotencd.

The normal functioning of the rules of our denocratic systen is designed
prevent the situations deseribed under item (e), or ot least to remedy them. In
perticular, porlionent has o general right of supervision and review of public
affairs which is corried out in accordonce with institutional rules.

1.

F%
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WICARAGU/.

= . . By
/Original: dpanish/
13 February 19817

We should like to refer to the note of 22 December 1980 by which the
Hational Commissioner for Human Rights and Humanitarian Matters transmitted the
reply of the Nicaraguan Minister of the Interior to note
No, G/SO 217/1 NIC.CONF dated 29 October 1980, 2/

The Military Offences and Militery Penal Procedure Acts to which the above-
mentioned reply refers are already in existence and were published in the
Diario Oficial La Gaceta of 18 and 23 December respectively, copies are attashed. 3/
This military legislation reflects our desire to be loyal to our people and
faithful to the basic tenets of Sandinism,

Hicaragua has left behind the derk days of Samosza, which were filled with
disappearances, ~ In free Wicaragua cnly criminals are afroid - of a Sandinista ,
police. force which has the ability to apprehend them, does not hide them or conceal
them, and detects them and hands them over to the couris. Article 7 of the !
Sendinista Police (Jurisdictional Functions) Ant states as follows: "Where a person
is deteined on suspicion of being involved in the commission of an act punishable by
law, the Sandinista poli~e shall conduct the preliminary inquiries and within
24 hours, depending on the result, either release him or initiate police
proceedings. The examining police magistrate shall immediately issue an initiating
order with a time-limit of six days.  The police, on taking a person into custody,
shall explain his rights to him and within 24 hours notify his relotives, his work
place or whomsoever he indicates, that he has been arrested." :

The Sandinist guerilles fought and died in order to banish disappearances in
Nicaragua forever., and todav, as ingtitutionalized armed forces, are once more
prepared to figh*t and die for the defenc-~ of a revolution “iilt upon humanitarian
principies, basel on the ideals of interuational brotherhocd and strengthened by
the honest practice of civic truth in public affairs.

g/ See E/CN.4/1453 Add.1l, pera 3 for part of the mentioned note.

é/ Available in the filés of the Secretariat for consultation,
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