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Spain;

Whereas, on 17 March 1994, A_lexandre Voronine, a former staff member of the

United Nations, filed an application requesting the Tribunal, inter alia:
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2.5

To rescind the decision taken on behalf of the Secretary-General to separate
the Applicant from service with effect of 7 February 1993 ...;

To order the reinstatement or re-employment of the Applicant with the
Secretariat as of 8 February 1993;

To fix the amount of compensation payable to the Applicant for the injury
sustained should the Secretary-General decide that the Applicant shall be
compensated without further action being taken in his case;

To uphold the finding of the Joint Appeals Board that the Applicant has been
injured by reason of unfair treatment, ... and to order the Respondent to pay
the Applicant for the injury sustained by him ..., compensation at not less than
the equivalent of 18 months' net base salary."
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Whereas the Respondent filed his answer on 18 September 1994;
Whereas the Applicant submitted a request for the production of documents on

27 September 1994,
Whereas the Respondent submitted additional documents on 29 November 1994;
Whereas the Applicant filed written observations on 29 December 1994;
Whereas the Applicant filed additional observations on 26 January 1995;
Whereas, on 28 July 1995, the Tribunal decided to defer consideration of the case;

Whereas the facts in the case are as follows:

The Applicant entered the service of United Nations Office at Geneva on 8 January
1989 as an Associate Translator in the Russian Translation Section at the P-2 level, on a one-
year fixed-term appointment, on secondment from the Government of the USSR. The
Applicant's appointment was renewed several times. With effect from 1 August 1991, the
Applicant was promoted to the P-3 level. From 1 April 1992, his appointment was extended
consecutively without the status of secondment, through 7 February 1993, when the Applicant
separated from the Organization.

The Applicant entered the service of the United Nations following completion of the
United Nations Language Training Course at the Moscow State Pedagogical Institute for
Foreign Languages, pursuant to an Agreement for Students, signed by the Applicant on
15 December 1987. Paragraph 3 of the Agreement for Students provides: "After you have
successfully passed the final examination, the United Nations will offer you an appointment
within the maximum period of two months subject to a satisfactory medical examination.”
Paragraph 4 provides: "You will agree to accept such appointment, subject to the United
Nations Staff Regulations and Rules, for a minimum period of five years ..."

The Applicant's first three performanée evaluation reports (PERs) following his
appointment, covering the period from January 1989 to February 1992, rated his overall
performance as "good", although several ratings on the third PER, covering the period of

January 1991 to February 1992, were downgraded from prior ratings. In a memorandum to




the Chief of Language Services, dated 23 January 1991, the Chief of the Russian Section
noted that the Applicant's performance "has been rather contradictory, i.e. even though he has
been doing his best to improve his record, the quality of his work still leaves too much to be
desired, with numerous revisers' complaints about distortions, mistranslations and so on". He
therefore made no recommendation for the Applicant's promotion to the P-3 level.

In a subsequent memorandum to the Chief of Language Services, dated 26 July 1991,
the Chief of the Russian Translation Section noted "there has been some improvement in the
quality of work" of the Applicant, and recommended the Applicant's promotion to the P-3
level, which was implemented with effect from 1 August 1991. In a memorandum to the
Chief of Language Services, dated 4 December 1991, the Chief of the Russian Translation
Section stated that the Applicant's performance "still needs to improve to meet the required
standard" and recommended an extension of his contract for one year.

On 6 April 1992, the Chief of the Russian Translation Section called a meeting of
revisers, to discuss with the Applicant his performance. In a memorandum to the Chief of
Language Services, dated 7 April 1992, not copied to the Applicant, the Chief of the Russian
Translation Section transmitted minutes of the meeting, which he stated had been held
because of "the continuously high number of revisers' complaints concerning the staff
member's performance”. He listed several particulars and further stated: "The revisers also
noted that despite their efforts to help [the Applicant] and evident diligence on his part, there
was no substantial change for the better ..." The minutes of the meeting were not transmitted
to the Applicant or placed in his personnel file. In a statement, dated 4 October 1993, they
were challenged by a staff member who attended the meeting as "not a true record of the
proceedings".

In a memorandum to the Chief of Language Services, dated 27 November 1992, the
Chief of the Russian Translation Section, referring to his memorandum of 7 April 1992 and
the Applicant's "inadequate performance", recommended that the Applicant's fixed-term
appointment not be extended upon its expiration. This recommendation was transmitted by

the Chief of Language Services to the Chief of Personnel Services on 10 December 1991.




The Applicant's fourth PER, covering the period from March to December 1992,
rated his overall performance as "fair". In this PER, the Chief of the Russian Translation
Section, who was the Applicant's First Reporting Officer, noted that the Applicant "has failed
to achieve any noticeable improvement in his performance which continues to be at an
inadequate level".

In a memorandum dated 29 December 1992, the Officer-in-charge of the Personnel
Administration Section informed the Applicant that with effect from 7 February 1993 he
would be separated from service as the decision had been made not to recommend an
extension of his appointment.

On 3 February 1993, the Applicant requested the Secretary-General to review the
administration decision not to extend his appointment. On 9 June 1993, the Applicant lodged
an appeal with the Joint Appeals Board. The Board adopted its report on 7 January 1994. Its

conclusions and recommendations read as follows:

e endation
46. The Panel concludes that the surrounding circumstances cannot be held as

having created a legitimate expectancy of renewal of the Appellant's fixed-term
appointment.

47.  The Panel further concludes that in spite of the fact that there are doubts
casted [sic] on the procedures used by the Appellant's Supervisor and on his overall
attitude towards the Appellant, it has no means to decide with any certainty as to
what would have been the outcome if the proper procedures had been followed.
Therefore it does not recommend reinstatement.

48.  However, the Panel finds that the Appellant's contentions were sufficient to
have placed a burden of investigating the matter seriously in order to confirm or deny

the allegations. Therefore, the Panel finally concludes that the Appellant has been
injured by reason of flawed procedures and lack of due diligence on behalf of the
Respondent in dealing with the Appellant's case.

49. In view of the foregoing, the Panel recommends that the Appellant be
compensated an amount equivalent to 12 months net base salary at the rate in effect
at the date of separatior




50.  The Panel makes no further recommendation in support of this appeal."

On 9 May 1994, the Under-Secretary-General for Administration and Management

transmitted a copy of the Board's report to the Applicant and informed him as follows:

"The Secretary-General has examined your case in the light of the Board's
report and has taken note of the Board's conclusion that you did not have a legitimate
expectancy of renewal of your fixed-term appointment.

The Secretary-General has also taken note of the Board's conclusion that you
have been injured by reasons of flawed procedures and lack of due diligence on the
part of the Administration and the Board's recommendation that you be given
compensation. Although not in agreement with all of the Board's findings, the
Secretary-General, in the interest of a satisfactory resolution in your case, has agreed
that you be compensated an amount equivalent to 12 months net base salary at the
rate in effect at the date of your separation from the Organization."

On 17 March 1994, the Applicant filed with the Tribunal the application referred to

earlier.

Whereas the Applicant's principal contentions are:

1. The Applicant had a legitimate expectation, based on the Agreement for
Students, that subject to satisfactory service he would be employed for a minimum period of
five years. _ _

2. The low ratings of the Applicant in his final PER were irrational and solely
designed to support the decision of the Chief of the Russian Translation Section not to renew
the Applicant's fixed-term appointment.

3. The decision not to renew the Applicant's appointment was based on
extraneous factors and was part of a larger scheme by the Chief of the Russian Translation

Section to vacate posts for his protégés.




Whereas the Respondent's principal contentions are:

1. The Agreement for Students does not obligate the Organization to provide the
Applicant with five years' employment, nor does it provide a basis for asserting that the
Applicant had a legitimate expectation that his contract would be renewed successively for a
period of five years.

2. The Applicant's allegations of unfairness and prejudice are answered by the

statement of his supervisor, denying those allegations.

The Tribunal, having deliberated on 24 July 1995, in Geneva, and again from

24 October to 21 November 1995, in New York, now pronounces the following judgement:

L. In the present case, the Applicant questions a decision awarding him compensation,
deeming it to be inadequate in view of the injury sustained. The Joint Appeals Board
recommended that the Applicant be compensated an amount equivalent to 12 months' salary
by reason of the flawed procedure which resulted in non-renewal of his contract following
four years of service in the Russian Translation Section of the United Nations Office at
Geneva. The Secretary-General, without subscribing to all the findings of the Joint Appeals
Board, none the less accepted the recommendation "in the interest of a satisfactory
resolution". The Applicant has therefore already been compensated. The Secretary-General's
decision is dated 9 May 1994.

I1. The Tribunal, having been seized by the Applicant of an application for reinstatement
in his post and an increase in the compensation received, was invited by the Respondent to
review the entire case in the light of a document dated 29 July 1994, that is to say subsequent
to the decision of the Secretary-General to accept the recommendation of the Joint Appeals
Board. The document comes from the former Chief of the Russian Translation Section, who

was the Applicant's supervisor in Geneva, and was sent from Bangkok where he has other




responsibilities. The former Chief of the Russian Translation Section, whose behaviour,
according to the Joint Appeals Board, was critical to the flawed procedure concerning the
Applicant, refutes the Board's findings and seeks to justify his own actions. The Tribunal,
however, is seeking to determine whether, given the recommendation of the Joint Appeals
Board, the Secretary-General's decision was reasonable. If the Secretary-General had wanted
the Joint Appeals Board to take account of the additional explanafions of the former Chief of
the Russian Translation Section in Geneva, he should have submitted them in due time to the -
Joint Appeals Board. The Tribunal will therefore rule on the matter without taking into

account the document sent by the former Chief of the Russian Translation Section in Geneva.

III1. The Tribunal must, however, consider the Applicant's requests in so far as they relate
to the consequences to be drawn from the flawed procedure resulting in non-renewal of his
contract. It must rule on the issue of possible reinstatement of the Applicant and on the

amount of the compensation awarded him.

IV. On the first issue, the Tribunal, in accordance with its past decisions on similar cases
(Judgements No. 559, Vitkovsky and Rylkov (1992) and No. 713, Piguilloud (1995)) considers
that it is not in a position to determine what the Administration would have decided if a
proper procedure had been followed. As a result, the Tribunal will not order the reinstatement

of the Applicant.

V. As to the amount of compensation, the Tribunal recalls that, according to the UNAT
Jjudgements followed by the Joint Appeals Board, the Agreement for Students, signed by the
Applicant, did not obligate the Administration to keep the Applicant in its employ for a period
of five years, but only bound the Applicant to five years' service, if offered. Accordingly, the
Applicant's fixed-term contract did not imply a right of renewal. However, there is reason to
believe that the Applicant's contract might well have been renewed for one year had the

circumstances been other than those resulting from the flawed procedure which put an end to




his employment after four years.
The Tribunal therefore believes that, in awarding him compensation in the amount of

one year's salary, the Joint Appeals Board and the Secretary-General properly assessed the

compensation that was due the Applicant.

VL For the foregoing reasons, the application is rejected.
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