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LOS/PCN/SCN.3/1992/CRP.17
22 July 1992

ORIGINAL: ENGLISH

Part 1

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 10-21 August 1992

Draft final report of Special Commission 3

1. The object of the present draft final report is to provide ar overview of
the work of the Special Commission in discharging its mandate and to assist
delegations in focusing their attention on areas where further work might be
desirable.

2, Under resolution I, paragraph 5 (g), of the United Nations Ccnvention on
the Law of the Sea, the Preparatory Commission was entrusted with the task of
preparing draft rules, regulations and procedures, as necessary., to enable the
Authority to commence its functions. The Preparatory Commission established,
at its first session, besides its plenary and the General Committee, four
Special Commissions. Special Commission 3 was charged with the mandate to
prepare rules, regulations and procedures for the exploration and exploitation
of polymetallic nodules in the Area, i.e., the seabed mining code.

3. Special Commission 3 commenced its work (under the chairmanship of

Mr. Hans Sondaal of the Netherlands) by identifying the issues contained in
annex III, article 17, which require rules, regulations and procedures. These
issues are: administrative procedures relating to prospecting, exploration
and exploitation in the Area; the size of areas (mine sites); duration of
operations; performance requirements including assurances, pursuant to

article 4, paragraph 6 (c), of annex III of the Convention; categcries of
resources; renunciation of areas; progress reports; submission of data;
inspection and supervision of operations; prevention of interfererce with
other activities in the marine environment; transfer of rights anc¢ obligations
by a contractor; procedures for transfer of technology to developing States in
accordance with article 144 of the Convention and for their full participation
in activities in the Area:; mining standards and practices, including those
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relating to operational safety: conservation of marine resources and
protection of the marine environment; definition of commercial production:
qualification standards for applicants; establishment of uniform and
non-discriminatory costing and accounting rules and the method of selection of
auditors; apportionment of proceeds from mining operations; the incentives
referred to in article 13 of annex III of the Convention; implementation of
decisions taken pursuant to article 151, paragraph 10, and article 164,
paragraph 2 (d), of the Convention. Though the list of issues provided for in
annex III, article 17, is extensive, it is not exhaustive. There are matters
relating to the conduct of activities in the Area which are not included in
that article, such as:

(a) Protection of human life (art. 146);

(b) Erection, emplacement and removal of installations used for carrying
out activities in the Area (art. 147, para. 1):

(c) Prescription of period other than five years for issuance of
production authorizations (art. 151, para. 2 (a));

(d) 1Implementation of paragraph 7 of article 151;

(e) Criteria and procedures for the implementation of the sponsorship
requirements (annex III, art. 4, para. 3); -

(£) Objective and non-discriminatory standards for the purpose of
selection among applicants for production authorizations (annex III, art. 7,
para. 2);

(g) Financial matters other than those referred to in annex III,
article 17, e.g., annex III, article 13.

4, To facilitate its consideration of these issues, Special Commission 3
requested the Secretariat to prepare draft working papers on which the
discussions in the Special Commission would be based.

5. In 1984, the Secretariat prepared a series of working papers:

(a) LOS/PCN/SCN.3/WP.1 - Seabed Mining Code (Background paper):

(b) LOS/PCN/SCN.3/WP.2 - Draft Regulations on Prospecting, Exploration
and Exploitation - application for approval of plans of work (Background
paper):

(¢) LOS/PCN/SCN.3/WP.2/Add.1 - Draft Regulations on Prospecting,

Exploration and Exploitation in the Area - (application for aprroval of plans
of work):

(d) LOS/PCN/SCN.3/WP.3 - Draft Requlations on Prospecting, Exploration
and Exploitation - content of application (Background paper);
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(e) LOS/PCN/SCN.3/WP.3/Add.l1 - Draft Regulations on Prospecting,
Exploration and Exploitation in the Area - content of application;

(£) LOS/PCN/SCN.3/WP.4 - Draft Regulations on Prospecting, Exploration
and Exploitation - content of application (Background paper):

(g) LOS/PCN/SCN.3/WP.5 - Draft Regulations on Prospecting, Kxploration
and Exploitation in the Area - payment of fee (Background paper).

6. After the discussion of the working papers listed in the paragraph above,
and in order to provide a focus and a tool for further deliberations, the
Special Commission requested the Secretariat to prepare a comprehensive
document incorporating the contents of the above-mentioned papers in the form
of Aaraft regulations. That document was issued in 1985 as LOS/PCN/SCN.3/WP.6
(Draft Regulations on Prospecting, Exploration and Exploitation off
Polymetallic Nodules in the Area) and was accepted by the Special Commission
as the basis for discussion.

7. The Special Commission later requested the Secretariat to prepare a
series of addenda to document LOS/PCN/SCN.3/WP.6 in order to comp.lete the set
of working papers required to discharge its mandate. The following is a brief
description of the contents of the working papers and of the discussions
conducted in Special Commission 3. (The complete texts of the working papers
are found in the annexes to the present report.)

LOS/PCN/SCN.3/WP.6

8. This document was discussed at 31 formal and informal meetings of the
Special Commission 3 in 1985 and 1986.

9. In the discussion of the document, differing views were expressed as to
whether the application for designation of an area for the Authority and
approval of a plan of work should oczur in one stage, or whether the
application would be composed of two stages: submission and approval of a
plan of work. The central issue was the degree of detail to be included in
the plan of work in the one-stage process, where the plan would have to cover
both the applicant's mine site and that ultimately designated for the
Authority, and the time of approval of the plan of work. The costs of
preparing a detailed plan of work for the Authority site would have to be
borne by the applicant in the one-stage process.

10. The reasons for supporting the one-stage approach were that: (a) the
Convention did not provide for a two-stage procedure; (b) the Authority should
not be placed at a disadvantage in obtaining knowledge of the particulars of
the area for which an application was submitted; (c) since the Authority was
responsible for the selection of the reserved area, it was necessary for the



Authority to have access to as much information as possible to enable it to
make an informed decision on its selection; (d) in the absence of a plan of
work for each of the two areas (one for the applicant, one reserved for the
Authority), the Authority would have to rely solely on geological data, which
would not be sufficient for an accurate assessment of the equal. commercial
value of both areas. It was also stressed that the one-stage approach would
simplify administrative procedures.

11. On the other hand, the reasons for supporting the two-stage approach were
that: (a) it had a legal basis in the Convention; (b) an applicant was not
obliged to draw up a plan of work for the Enterprise since the Enterprise was
an independent body; (c) it was not practical to draw up two plans of work
since this would be costly and the plan of work for the Enterprise would
probably be out of date by the time the Enterprise went into commercial
production; (d) since the designation of areas would be done by random
selection, it would obviate the need for submission of any data and would be
the best guarantee for selecting two areas of equally estimated commercial
value.

12. In the discussion a reference was also made to the relaticnship between
transfer of technology and the plan of work, the need to incorporate
indications of training programmes which were mainly linked to operations in
the plan of work and financial terms of the contract relating to the
application fee. Mention was also made of the issue of proprietary
information, and the view was expressed that it should not be used to avoid
giving the Authority the information it would need.

13. In June 1988 the Chairman of Special Commission 3 (Mr. Jaap Walkate of
the Netherlands), after revising document LOS/PCN/SCN.3/WP.6, taking into
account the views expressed in the discussion, issued document
LOS/PCN/SCN.3/WP.6/Rev.1. 1In order to resolve the "one stage/two stage"
question, the Chairman proposed that the application should be submitted in
two parts, the first part containing data and information to be submitted by
the applicant before the designation of the area and the second part
containing data and information to be submitted by the applicant before the
final approval of the plan of work.

14. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6 and WP.6/Rev.1l, see the statements to the
Plenary by the Chairman of Special Commission 3 contained in documents
LOS/PCN/L.16, LOS/PCN/L.26 and LOS/PCN/L.32.
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LOS/PCN/SCN.3/WP.6/Add.1
i x i Explorati
i i i 1 in -
i I n
of Production Authorizations

15. The document was discussed during nine meetings of the Special Commission
in 1989 and 1990.

16. Some of the views supported the production limitation formula, since it
was felt that it would help integrate and stabilize mineral markets when
seabed mining was in production. While stating concern for a stable market
for the metals produced from deep seabed mining, some delegations were of the
opinion that the formula was an adequate means for assuring favourable
jntroduction of metals into the market. This opinion held that the
inflexibility of the free market aspects of the deep seabed mining industry,
as well as the inertia inherent in the long lead-in time for deep seabed
mining projects, was far more important than any perceived inflexibility of
the trend line in the production limitation formula. Concern was expressed
about the effects of unrestricted or subsidized seabed mining operations on
producers and consumers alike. At the same time the Special Comrission was
informed that the issue of “subsidized production" was being addressed in the
negotiations being conducted by the General Agreement on Tariffs and Trade
(GATT) and that the results should eventually enable the specific question of
deep seabed mining subsidies to be settled.

17. Other views characterized the production limitation formula as an
artificial restraint both on the commencement of seabed mining and on
production levels. It was emphasized that the formula itself was one of the
serious obstacles to universal acceptance of the Convention. In addition, it
was stated, inter alia, that: (a) the limitation of deep seabed mining would
not benefit consumer countries; (b) seabed mining would take place gradually
in response to increased demand and substantially higher metal prices and,
therefore, not destabilize the market; and (c) mining companies would not want
to destabilize the market since that would have a direct effect on the
economic viability of their deep seabed mining projects.

18. After detailed consideration of LOS/PCN/SCN.3/WP.6/Add.l1 within the
Special Commission, it was apparent at the time that a consensus had not
emerged as to the suitability of the text as a basis for negotiation. For
this reason a revision of the document was not prepared.

19. For further details on the issues of substance addressed during
consideration of LOS/PCN/SCN,.3/WP.6/Add.1l, see the statements to the plenary
by the Chairman of Special Commission 3 contained in documents LOS/PCN/L.74
and LOS/PCN/L.79.

/oo



LOS/PCN/SCN.3/WP.6/Add. 2

Draft Requlations on Prospecting, Exploration aad
Exploitation of Polymetallic Nodules in the Area -
Draft Financial Terms of Contract .

20. The document was discussed at 30 meetings of Special Commission 3 in
1986-1988 and one of the main concerns expressed in the discussions regarded
the current system of taxation, as prescribed in the Convention. Some of the
issues raised in that context were whether the required paymencs imposed too
heavy a burden on seabed miners and whether the choice of the 3ystem of
payment which might involve an annual fixed fee, a production charge or a
combination of a production charge and a share of net proceeds was too
complicated.

21. In the course of discussions varying views were expressed. On the one
hand it was felt that: changed economic and market circumstances called for a
review of the system of payment and the rates of taxation; the front-end
payments that were to be incurred before mining income was generated were
onerous; and it was preferable to establish two levels of annual fixed fees -
one for exploration only and the other for exploration and exploitation,

22. On the other hand, it was stated that: before mining income was
generated, a reasonable payment should be made once prospective deep seabed
miners had secured exclusive mining areas and had obtained exp.oration rights;
lower rates of taxation of the mining income would not only reduce the
revenues of the Authority, but also could give rise to the possibility that
deep seabed miners would have a competitive advantage in comparison with
land-based miners through a more lenient tax system; and mining States would
diminish the revenue benefits for the Authority by seeking a reduction in tax
revenues to it while imposing their own national taxes on operators.

23. Other issues raised in the discussions were that some of the complicated
accounting and bureaucratic tasks involved in determining the tax base and the
tax payments under the existing system might be too burdensome and expensive
for both the Authority and the operator. It was also felt that it would be
difficult at the time to attempt to develop a detailed set of rules for the
purpose of taxation since the seabed mining industry had not yet been
developed. It was suggested therefore that it would be more appropriate to
establish certain principles on the basis of which detailed rules and
regulations might be elaborated when deep seabed production was imminent.

24. Document LOS/PCN/SCN.3/WP.6/Add.2 was revised by the Chairman taking into
account. views expressed in the discussions and was issued as document
LOS/PCN/SCN.3/WP.6/Add.2/Rev.1 on 25 May 1989.

25. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6./Add.2, sea tLe statements to the plenary
by the Chairman of Special Commission 3 contained in documents LOS/PCN/L.38,
LOS/PCN/L.52 and LOS/PCN/L.59.

-



LOS/PCN/SCN.3/WP.6/Add.3

Draft Requlation n Pr in Exploration and
Exploi ion of Pol tallic N 1 in the Ar -
Draft Financial Term £ ntra
(Draft R lation n Fi ial Incenti )

26. The document was discussed at two meetings of Special Commission 3 in
1987. Differing views were expressed as to whether incentives should be an
integral component of the financial rules or whether they should be provided
solely at the discretion of the Authority and only in exceptional
circumstances.

27. The reason for favouring the incentives as an integral part of the
financial rules was that the rules would then contain a clear mechanism and an
institutional framework based on stable criteria and non-discriminatory
procedures under which uniform and predetermined incentives would be provided
automatically in compliance with conditions detailed in advance.

28. The other point of view was that the provision of financial incentives
should not be viewed as creating an exception to the financial terms of
contract. The availability of incentives should not be automatic but should
only be awarded on an ad hoc, case-by-case basis at the discretion of the
Authority. It was also suggested that the provision of such incentives should
not amount to subsidizing seabed mining, especially to the detriment of
land-based mining.

29. Since the discussion concentrated mostly on procedural rather than
substantive issues, the Chairman decided not to revise the original draft but
to include it as part B in document LOS/PCN/SCN.3/WP.6/Add.2/Rev.1l, which
contained the revised draft financial terms of contract.

30. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.3, see the statements to the plenary
by the Chairman of Special Commission 3 contained in document LOS/PCN/L.52.

LOS/PCN/SCN.3/WP.6/Add.4

ft Regqul ti ns on Prospectin Exploration an
Exploitati £ Pol llic Nodules in the Ar

(Draft Rggulggxgns on_the Transfer of Teghnglggz until

Ten Years after Commencement of Commercial Productic

by the Enterprise)

b

31. The document was discussed at 28 meetings of Special Commission 3 in 1988
and 1989 and set out, inter alia, procedures for the Enterprise to follow if
it failed to obtain deep seabed mining technology on the open market at fair
and reasonable commercial terms and conditions.

S
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32. The working paper attempted to strike a balance between the obligation of
the Enterprise to undertake adequate efforts to procure technology on its own,
and the obligation of the contractor to assist it and, if required, to
negotiate acceptable terms for its sale if the Enterprise failed to obtain
such technology.

33. Differing views were expressed in the discussion.

34. According to one view, the seabed mining technology to be transferred to
the Enterprise should cover processing technology as well. It was also felt
that "essential national security reasons", referred to in article 302 of the
Convention, should not constitute a loophole for States seeking to avoid
technology transfer obligations. If the technology could not be transferred
for security reasons, it could not be utilized by the operator in the
international seabed area, since that would be disadvantageous o the
Enterprise. It was further suggested that procedures requiring that the
organs of the Authority review their decision to invoke a contractor's
undertaking to transfer technology could cause unnecessary delays and obstruct
the implementation of transfer obligations.

35. According to the other view, the provisions for the compulsory transfer
of technology were a disincentive to investment and technology development,
and the Convention did not envisage the transfer of processing tiechnology. It
was pointed out that, in regard to seabed mining technology. the Enterprise
should adhere to reqgular commercial practices since adequate techmnology would
be available on the open market. The Enterprise would be assisted by

. contractors who would provide general descriptions of equipment and methods of
such technology and information as to where similar technology might be
obtained. It was also suggested that joint ventures would provide the most
effective means for the transfer of technology, which would be subject to
conditions to be agreed among the parties concerned.

36. Another view expressed was that there was doubt whether the Convention
required the obligatory transfer of technology to developing States if they
were a partner in a joint venture with the Enterprise. It was felt that in
that case the obligation to transfer would be limited only to the Enterprise
and not to the other partner. Consequently, it was stated, there appeared to
be a contradiction between these provisions and those of annex III,

article 5. On the other hand, it was pointed out that there was no such
contradiction, since those provisions related to different aspects and
therefore both the Enterprise and developing States would be eligible for the
transfer of technology.

37. A further view was expressed that there was a need for an article on
training, to be included in any provisions dealing with the transfer of
technology, since that was part of the obligation of the contractor and was
consistent with the requirements that the contractor would have to fulfil in
respect to his plan of work.

lenn
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38. The working paper of the Secretariat, LOS/PCN/SCN.3/WP.6/Add.4, was
revised by the Chairman and was issued as document
LOS/PCN/SCN.3/WP.6/Add.4/Rev.1 on 9 August 1990.

39, For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.4 and LOS/PCN/SCN.3/WP.6/Add.4/Rev.1,
see the statements to the plenary by the Chairman of Special Commission 3
contained in documents LOS/PCN/L.59, LOS/PCN/L.64 and LOS/PCN/L.69.

LOS/PCN/SCN.3/WP.6/Add4.5

Draft R lation n Pros i Exploration and

Exploitation of Polymetallic Nodules in the Area
(Protection and Preservation of the Marine
Environment from Activities in the Area)

40. The document was discussed at 25 meetings of the Special Commission in
1990 and 1991. In the course of the discussions it became clear that all
States wished to ensure the protection and preservation of the marine
environment. However, it was also felt that very little was known at the time
regarding the environmental consequences of deep seabed mining and that
significantly more long-term and substantial research would have to be
conducted to enable informed decisions to be made at the appropriate time.

41. The working paper had been prepared taking into account the mandate of
the Authority to adopt appropriate rules, reqgulations and procedures to
prevent, reduce and control pollution of the marine environment arising from
exploration for, and exploitation of the resources of the Area. The draft
regulations drew upon a number of sources: first, the relevant articles of
the Convention, particularly the provisions to be found in Parts XI and XII:
secondly, the legislation and regulations of States concerned with deep seabed
mining; and thirdly, other multilateral conventions, such as that relating to
Antarctic mineral resources.

42. The most difficult aspect of the working paper had been to ersure that
there was a fair balance between the need to preserve and protect the marine
environment and the development of the resources of the internaticnal seabed
area; and that the regulations sought to define the meaning of "serious harm
to the marine environment" by excluding certain effects on the marine
environment arising from activities in the Area assessed or judgect to be
acceptable by the Authority according to the relevant rules and regulations.
In so doing, the draft regulations ensured that deep seabed minin¢g would not
be unreasonably restricted.

43. In order to assess the effect of each contractor's activities in the
Area, the draft regulations provided for the establishment of environmental
reference zones. They expressly provided for the submission of an
environmental report or an environmental impact statement, based on the
relevant data collected during the prospecting stage, that had to be submitted
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to the Legal and Technical Commission before the approval of any plan of work
for exploration. At the exploitation phase, before the Legal and Technical
Commission recommended the approval of a plan of work for exploitation, each
applicant would be required to submit an environmental impact statement, which
would contain more detailed requirements.

44. 1In order to assist the Authority in monitoring the contractor's
compliance with the terms and conditions of the contract and with the rules
and regulations relating to the protection and preservation of the marine
environment arising from activities in the Area, contractors would be required
to submit an annual report on the effects of their activities in the Area on
the marine environment. The regulations established a system of inspection
enabling the Authority to send its inspectors on board vessels and
installations used by the contractor in a form of cooperation by the Authority
and by the Sponsoring State or States. The provisions also provide for
procedures for the emergency suspension or adjustment of operationms.

45. The provisions on the liability of contractors for serious harm to the
marine environment were of crucial importance for deep seabed mining, where
harm might occur beyond national jurisdiction and where harm which is likely
to occur is harm to the marine environment itself rather than to a person or
property.

46. Views of a general nature were expressed, one of which was the need to
conduct further environmental studies of the marine environment in the Area.
Safe methods of exploitation could be established only on the basis of
appropriate comprehensive experimental data and information on any effects of
exploitation of polymetallic nodules on the living or non-living components of
the marine environment and associated ecosystems. Effective monitoring of the
Area was needed. In this regard, the view was expressed that since the
start-up of deep seabed mining would be delayed, this would provide ample time
for careful research aimed at protecting the marine environment. Some views
stressed the potentially serious problems that could be posed by deep seabed
mining. It was held that since deep seabed mining might not occur for many
years to come, the Preparatory Commission should map out a strategy for
preserving the seabed environment and not merely establish a set: of formal
procedures. This view also called for the mobilization of public opinion and
governmental awareness and suggested that an ad hoc group of experts be set up
to make recommendations in that connection.

47. There was general support for convening a seminar on the environmental
impact of deep seabed mining and the means for assessing it. It was felt that
the seminar would enhance the Special Commission's knowledge to enable it to
draft these requlations. A number of delegations with technical data and
expertise in the subject-matter, including some registered pioneer investors,
stated their willingness to cooperate in the exchange of data ard make some of
their experts. available for the seminar.

48. Four meetings of the Special Commissicn were devoted to the seminar on
the environmental aspects of deep seabed mining. Experts from the Federal
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Republic of Germany, France, Norway, Sweden, the Union of Soviet Socialist
Republics, the United States of America, Japan and India participated in the
Seminar in their personal capacities as guest speakers. Among the issues
addressed by the seminar were: environmental aspects of deep seabed mining;
characteristics of the deep seabed enviromment; chemical analysis in assessing
the environmental impact of seabed mining; the relationship between manganese
nodule formation and the sedimentary processes in the Clarion-Clipperton area
and its importance for environmental studies on deep seabed mining in one test
area; the impact of deep seabed activities over time and space; field and
computer simulation for predicting the impact of seabed mining on the ocean
environment; characterization of manganese nodule processing waste; the
current state of seabed mining and environmental research in Japan; the Deep
Ocean Mining and Environmental Study (DOMES): relevant research conducted at
the Scripps Institution of Oceanography; the need for large-scale experiments
and monitoring; the status of seabed mining in India; the role of
environmental reference zones; optimization of international reference areas
and the application of the “"precautionary principle” in assessing the impact
of seabed mining.

49. The working paper was revised by the Chairman following several sessions
of informal consultations and was issued under a new title, "Protection and
preservation of the marine environment from unacceptable changes resulting
from activities in the Area", in document LOS/PCN/SCN.3/WP.6.Add.S5/Rev.l on
27 August 1991.

50. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.5, see the statements to the plenary
by the Chairman of Special Commission 3 contained in documents LOS/PCN/L.79,
LOS/PCN/L.84 and LOS/PCN/L.89.

LOS/PCN/SCN.3/WP.6/Ad4.6

X i r i Expl tion and

Exploitati £ Pol tallic Nodul in the A

(Accommodation of Activities in the Area and in
the Marine Environment)

51. The document was discussed during five meetings of Special Commission 3
in 1991. There was a convergence of views that all activities should be
accommodated in the Area and in zones outside national jurisdiction as long as
those activities did not interfere with one another. It was felt also that
while it was important to promote the principle of "reasonable regard"”, some
priorities might have to be determined, and that the role of competent
international organizations should be more clearly defined.

52. All these issues were addressed in informal consultations conducted by

the Chairman, which enabled him to revise the working paper and to issue it as
document LOS/PCN/SCN.3/WP.6/Add.6/Rev.1l on 28 June 1991.
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53. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.6, see the statements to the plenary
by the Chairman of Special Commission 3 contained in document LOS/PCN/L.89.

LOS/PCN/SCN.3/WP.6/Add.7

Draft Regulations_on Prospecting, Exploration and
| Exploitation of Polymetallic Nodules in the Ares
(Accounting Principles and Procedure)

54. The document was discussed at 15 meetings of the Special (ommission in
1991 and 1992. Two main views evolved from the discussion: orn one hand, it
was felt that complicated accounting principles and procedures were not
required, especially if the contractor selected the production charge system
of paying revenues to the Authority. It was pointed out that once the
quantities of polymetallic nodules recovered and the amounts of processed
metals produced by the contractor were known, the production charge system
would be simple enough to avoid the ne=2d for a detailed examination of the
contractor's accounting records.

55. The other view was that, while taere were practical distinctions between
payment options, those distinctions should not be seen as exempting some of
the contractors from complying with accounting principles and procedures
applicable to others. Furthermore, the Authority should retair the right to
examine the contractor's accounting records since they would have to contain
information and data other than the system of payment, e.g., development costs
and other costs borne by the contractor.

56. It was also felt that, even if the choice was made to pay only the
production charge, it would not be sufficient to create a situation where the
Authority would not be empowered tc verify how the contractor determined the
production charge he would be required to pay. It was further arqued that the
Authority, in order to dispel any douts on how the production charge was
determined, should have access to 211 information going beyond the quantity of
nodules and the average market price of processed metals.

57. After detailed consideration of tia working paper, an informal compromise
proposal relating to the calcul.ativa ol the production charge was suggested.
It provided for an arrangemant between the contractor and the Authority
immediately prior to commencement cf commercial exploitation by which certain
parameters relating to the guantilies of orocessed metals to be produced in a
given period and financial arrangemesats would be agreed upon. It was
suggested that this would ke a kind cof confidence-building measure which would
reduce the likelihood of the Authority nexding to resort to a safeguard clause
entailing an examination of the contraztoxr's books.

58. Initially it appeuared thac “te aheve [njudna' proposal might command a

consensus among the delegation: per:icipating ia rhe informal consultations.
It was also the view of several delegations tiat certain procedures of an

/evs
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accounting nature should apply on a uniform basis to all contractors, and not
only on an exceptional basis, as would be the case in the proposed "safegquard
clause”. It was stressed in this context that the Authority and the
contractor must know, from the onset of their contractual relationship, what
information would be required to settle any dispute, including information of
a financial and accounting nature to be submitted by the contractor in close
consultation with the Authority. However, after some discussion certain
reservations were still maintained, especially with respect to the need for a
vsafequard clause” which the Authority could invoke in situations where any
discrepancies existed between the accounting of the contractor and that of the
Authority. At that point it was felt that further discussions within the
informal consultations or formal meetings of the Special Commission on the
subject would not achieve a positive result. .

59. Following lengthy discussions at both the formal and informal level
within the Special Commission, it became apparent that a consensus which could
provide a basis for an integrated revised text had not emerged. For this
reason a revision of the document has not been prepared.

60. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.7, see the statements to the plenary
by the Chairman of Special Commission 3 contained in documents LOS/PCN/L.94
and LOS/PCN/L.99.

LOS/PCN/SCN.3/WP.6/Ad4.8

(Labour. Health and Safety Standards)

61. The document was discussed at six meetings of the Special Commission
during the spring session of 1992.

62. The view was expressed that existing conventions adopted under the
auspices of the International Maritime Organization (IMO) and the
International Labour Organisation (ILO), as well as mational legislation on
health and safety standards, were adequate to cover activities in the Area and
therefore it was not necessary to duplicate the provisions of those
conventions in the seabed mining code.

63. On the other hand, it was stated that although existing conventions were
relevant, seabed mining would be a unique activity requiring new standards
since current ones would not be appropriate in all cases.

64. A further view was expressed that the key issue to be resolved was to
what extent existing national and international norms were related to
activities in the Area. It was suggested that all human activities in the
Area would take place on board vessels which would be under the jurisdiction
of States, i.e., the Flag State. Therefore, any norms would be applicable

leoe
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only to those vessels and not to the deep seabed itself. The view was also
expressed that there was a degree of competence of the Authority in regard to
health and safety standards as provided for in the Convention. Since the
mining code would be a self-contained instrument without prejudice to existing
criteria and since there was a difference between activities conducted outside
the Area, which were not subject to the supervision of the Authority, and
those conducted inside the Area, which would be subject to such supervision,
this distinction should be explicitly stated.

65. Although during the informal consultations it was possible to reach a
degree of consensus on the revision of certain articles of the working paper,
it was not possible to complete the revision by the Special Commission (in the
context of the informal consultations). A conference room paper containing
preliminary suggestions to facilitate the revision of document
LOS/PCN/SCN.3/WP.6/Ad4.8 has been prepared and issued as LOS/PCN/1992/CRP.15.

66. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.8, see the statements to the plenary
by the Chairman of Special Commission 3 contained in document LOS/PCN/L.99.

CONCLUSION

67. By the end of the tenth session of the Preparatory Commission, Special

Commission 3 had completed the initial consideration of the working papers

prepared by the Secretariat as the basis for the deep seabed mining code.
While progress has been made in identifying and resolving some issues, the

' Special Commission has not yet reached final agreement on any of the working

papers.

68. There is a general perception that the Special Commission has only
limited time available to discharge its mandate in the most effective manner
possible. It would be appreciated if delegations would address especially
those areas where progress is most likely.

/oo
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EXPLANATORY NOTE

1. At the end of its informal meetings, held in Geneva from 13 August to

S September 1924, Special Commission 3 requested the Sedretariat to prepare,

inter alia, draft regulations on the content of applications for approval of plans
of work, procedure relating thereto and texms of the contract (LOS/PCN/L.1l}).

2. Prior tc the formulation of these drafts, the original headings and
subheadings of matters reguiring reguiation which were identified in the annex to
Secretariat paper LOS/PCN/SCN.3/WP.l were reconstructed in a format similar to that
of national mining codes. Thus, this set of articles begins with scope and use of
terms, and goes on in a sequential order to deal with prospecting and applications
for approval of plans of work for activities in the Area.

3. This restructuring necessitated the reproduction and incorporation in this
document of draft articles that had been presented by the Secretariat in documents
LOS/PCN/SCN.3/WP.2/Add.]l and LOS/PCN/SCN.3/WP.3/Add.l and discussed by Special
Commission 3 at the Geneva meetings referred to above (LOS/PCN/L.1ll). Some
improvements and adjustments have been made to those articles with a view to
integrating them under the new structure. These changes are not intended to alter
the substance.

4. As pointed out in the introduction to Secretariat paper LOS/PCN/SCN.3/WP.1,
the body of regulations that will be drafted will focus on regulations that the
Preparatory Commission was mandated to formulate as a priority task, namely those
reguiations which are necessary "to enable the Authority to commence :its functions®
(redolution I, para. S).

5. Ir. studying this first set of articles it is apparent that a number of matters
need to be further elaborated in the requlations themselves or in rules subsidiary
to them in order to create more certainty and clarity. Purther precision is
required, for instance with respect to the scope of the undertakings by the
prospector, the scope and means of the verification by the Authority on the
compliance by the prospector with the Convention and the rules, regulations and
procedures) the size and shape of the application areas) the criteria and standards
to estimate the commercial value of application areas; the determination of the
Authority’s costs for the processing of applications and the adjustment of the
application fees; and the confidentiality of data and information submitted by the
applicant.

6. The uext sets of draft regulations will deal with stages subsequent to the
approval of the plan of work, such as conclusion of contracts; financial terms of
the contract; terms and conditions for the sale of technolocy under the transfer o
technology provisions; performance requirements) production authorization)
accommodation of other marine activities; and protection of the marine environment

7. The internal procedures for the Council and the Legal and Technical Commissio:
regarding the consideration of applications and decision-making will be dealt with
in the rules of procedure of those bodies.
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8. At its last meeting, the Special Commission discussed the question of whether
there should be a one-stage Or two-stage procedure (selection of site followed by
submission of a plan of work) for an application. ¥hile drafting these
regulations, it was noted that certain issues required further consideration by the
Special Commission before it finally decided on the procedure to adopt.
Accordingly, texts have been provided on both procodgtol for comparison. The first
procedure is reflected in articles 16 to 4, sccording to which the applicant is
required to submit only one application with respect to designation and allocation
of areas and Approval of plans of work. According to this procedure, the applicant
will have to submit a plan of work, including data that will enable the Authority
to assess the commercial value of the two parts of the application area and
identifying any differences between the two areas.

9. The two-atage approach is contained in the annex to this documerit and entails

separate stages of applications and decision-making regarding, at an initial stage,
the designation and allocation of areas and, at another stage, approval of plans of
work and the reservation of areas.

10. Generally, in drafting these cegulations, an attempt has been made to make the
rules as simple, logical, concise and self-contained as posaible. However, thesae
regulations do not contain provisions of the ‘Convention dealing with general
principles and objectives of part XI which are constitutional in character and not
of a regulatory nature.

/-co
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PART I - INTRODUCTION

Article 1

8cope of these requlations

1. These regulations apply to prospecting, exploration and exploitation of
POlymetallic nodules in the Area.

Article 2
Use of terms

For the purposes of these regulations:

(1) “activities in the Area® means all activities of exploration for, and
exploitation of, the resources of the Area; Y

(2) “"allocated area™ means the area allocated in accordance with article 3%

of the annex, and for which a certificate of allocation has been issued pursuant to
article 37 of the annex)

(3) “"applicant® means a State or entity which makes an application in
accordance with these regulations) r Y4

v (4) “application area" means the total area proposed by an applicant, which
need not be a single continuous area and which is sufficiently large and of
sufficient estimated commercial value to allow two mining operations)

(S) "Area” means the sea-bed and ocean floor and subsoil thereof, beyond the
limits of national jurisdiction) 3/

(6) “"Authority" means the International Sea~Bed Authority;

(7) “certifying State” means a State which has been recognized as such by the

Preparatory Commission in accordance with the Rules for the Registration of Pioneer
Investors; 4/

1/ Article 1, pars. 1 {(3).

2/ LOS/PCN/WP.16/Rev.l, Rule 1 (1).
3/ Article 1, para. 1 (1).

4/ Resolution II, para. 1 {(c).

/-‘o
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(8) “commercial production® means sustsined large-scale polymetallic nodule
recovery operations which yield a quantity of polymetallic nodules sufficient to
sllow large-scale production for ths purpese of marketing or the commercial use of
such nodules, rather than production intended for. information gathering, analyacis
or the testing of plant and equipment) S/

(9) “contract area” means the ares covered by a contract)

{10) “contractor" wmeans a State or entity which has signed a contract with the
Authority to carry out activities in the Areas

{11) "Convention® means the United Nations Convention on the Lav of the Seaj

(12) "co-ordinates" means a list of the geographical co~ordinates or points in
accordance with the World Geodetic System) 6/

(13) "Council® means the Council of the Autharity)

(14) *designated representative” means the pérson or the author.ity designated
by a proposed prospector, prospector applicant or contractor to repraesent it as its
agent for purposes of these regulations;

(15) “snvironmentally protected area” means an area designated is such by the
Authority in accordance with its rules, regulations and procedures; 1/

(16) "exploitation® means the commercial recovery of polymetallic noduless

A17) "exploration® means:

(a) the carrying out of studies of the environmental, technical, ‘sconomic,
cosmercial and other appropciate factors which must be taken into account in
exploitation; and

(b) the design, construction and testing of plant and equipment for the use
in exploitation;

(18) "Legal and Technical Commission” means the Legal and Technical Commission
of the Council)

(19) "minerals” means resoucrces when recovered from the Area) | 74

s/ A3/17 (2) (9).
6/ LOS/PCN/L.1l.
1/ Article 145 and A3/17 (2) (f).

Article 133 (b).

@



(20) "pioneer investor® means any State, state enterprise or natural or
juridical person which has been tegistered as a pioneer investor in accordance with
the Rules for the Registration of Pioneer Investors)

(21) "polymetallic nodules® means one of the resources of the Area consisting
of any deposit or accretion of nodules, on or just below the surface of the deep
sea~-bed, which contain manganese, nickel, cobalt and copper; 9/

(22) “prospecting" means the taking of geophysical, geochemical,
oceanographic, or atmospheric measucements, the collecting of rock, sediment, and
Rmineral samples from the surficial layers of the sea-bed, and estatlishing maps of
data and sample locations, provided that such activities do not significantly alter
the sucrface or subsurface of the ses-bed or significantly affect the environment or
cemove an appreciable quantity of material, for the purpose of evaluating the
exploitability of the cesources of a specific area.

(23) “prospecting area” means that part of the Area for which'a notification
has been submitted and the Authority has acknovledged is available for prospecting
in accordance with these regulations;

(24) “prospector® means a State or entity which engages in prospecting in
accordance with these regulations;

(25) “Preparatory Commission” means Preparatory Commission for the

International Sea-Bed Authority and for the International Tribunal for the Law of
the Seas

. {26) “reserved area®” means the area reserved, in accordance with article L ).
solely for the conduct of activities by the Authority through the Enterprise or in
association with developing States Parties) 10/

(27) “"Resolution II" means resolution II of the Third United Nations
Conference on the Law of the Sea)

(28) “resources® means all solid, liquid or gaseous mineral resources in situ
in the Area at or beneath the sea-bed, including polymetallic nodulesy ll/

(29) “Secretary-General® mesans the Secretary-General of the Authority;
(30) “sponsoring State® means a State Party which submits a ce:tificate of

sponsorship of an applicant in accordance with article [19] and whi:h assumes
responsibilities in accordance with article [22])

St ——

y Resolution I1I, para. 1 (d).
10/ avs.

11/ Article 133 (a).
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(31) “State Party” means a State which has consented to be bound by the
Convention and for which the Convention is in force. State party includes
mutatis mutandis an entity entitled to become a Party to the Convention in
accordance with the conditions relevant to each such entity; ll bis/

(32) Others.

PART I1 - PROSPECTING
SECTION 1 - NOTIFICATIONS OF PROSPECTING
Article 3

Notification to the Authority

1. A proposed prospector shall notify the Authority of its intention to engage in
prospecting.

2. Notifications bv the Enterprise shall be submitted by its Governing Board.

3. Notification by a State or by an entity shall be submitted by its designated
representative.

q. Notifications shall be addressed to the Secretary-General.

' Article 4
Time of submission of notifications

Notifications may be submitted to the Authority at any time.

Article 5

FPorm of notifications

1. Notifications shall be submitted in the prescribed form and shall conform to
the requirements set forth in these regulations.

2. Notifications shall be submitted in | ] copies in one of the languages ot
the Authority.

3. The original notification and each copy shall be signed by the designated
representative of the proposed prospector.

11 bis/ Article 1, para. 2.

/Q..
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Axticle 6
Content of the notification 12/
Each notification shall contain:

(a) the name, nationality and mail, cable and telex addresses of the proposed
prospector and its designated representative)

{b) the co-ordinates of the broad area or areas within which prospecting is
proposed to be conducted; :

(¢) the prospecting programme to be undertaken including the date of
commencenent and the anticipated duration, and information on the wethod and
equipment to be used)

(d) a written undertdking in the prescribed form to comply with the
Convention and the relavant rules, regulations and procedures of the Authority
concernings

(i) co-operation in the training programmes in connection with marine

scientific reseazch and transfer of technology as raferred to in the
Convention; 13/
(11) protdction of the marine environment; 14/ and

(1i1) acceptance of verification by the Authority of compliance therewith.

Article 7
Recording and transmittal of notifications
l. Each notification shall be recorded by the Secretary-General apon receipt.
2. The record shall contains
(a) the time and date of receipt of the notification;
(b) a list of attachments and annexes thereto)

(c) the name and address of the proposed prospector and of its designated
representative.

12/ Processing of notifications will entail administrative costs. The
Commission may wish to provide for the payment of such an administrative fee which
may be prescribed by the subsidiary rules.

13/ A3/2 and articles 143 and 144.

14/ Article 145.

/.in
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3. The Secretary-General shall promptly notify the President and members of the
Council and the Chairman and members of the Legal and Technical Commission of the
teceipt of such notification,

4. ‘The.Secretary-General shall circulate the particulars recorded o all members
Article 8

nowl t or receipt of notifications

The Becretary-General shall promptly acknowledge in writing to the designated
representative of the proposed prospector the receipt of the notification and -the
attachments and annexes thereto, specifying the time and date of receipt.

13/ 108/PCN/WP.16/Rev.l, Rule 10.

/;.o
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SECTION 2 - CONSIDERATION OF NOTIFICATIONS AND
COMMUNICATION OF THE COUNCIL'S DECISION

Article 9
Review and consideration of notifications 16/

1. Upon acknowledgement of the receipt of a notification by a proposed
prospector, the Secretary-General shall promptly refer the notification to the
L.egal and Technical Commission for review at its next meeting.

2. If a notification includes any part of an allocated ares, an area designated
43 a reserved area, an environmentally protected area or an acrea for which an

application for allocation and designation is pending, or the written undertaking
is not satisfactory, the Secretary-General upon advice of the Legal and Technical

Commission shall sc inform the proposed prospector. The proposed prospector may
amend and resubmit its notification.

3. If the particulars of the notifications fulfil the requirements of these
regulations and the undertaking is satisfactory, the Secretary-General upon advice
of the Legal and Technical Commission shall record the notification in the register
maintained for that purpose and sc inform the Council and the prospector.

Article 10

Prospecting activities 17/

1. Frospecting shall be conducted in accordance with these regulations and may
commence only sfter the prospector has been informed by the Secretary-General that
tta notification has been recorded pursuant to article 9, paragraph 3.

2. Prospecting shall not confer on the prospector any rights with respect to

rescurces of the prospecting srea. A prospector may, however, recover a resasonable
quantity of minerals to be used for testing.

3. Prospecting may be conducted simultaneously by more than one prospector in the
same area or areas. 18/

4. Prospecting shall be without time-limit. 19/

16/ Special Commission 3 may wish to set up specific time-limits for the
actions mentioned in this articie.

17/ a3/2.
18/ A3/2 (1) (c).

19/ A3/17 (2) (B) (i).

loen



-31-

SECTION 3 - SUBMISSION OF REPORTS TO THE AUTHORITY
Article 11

Repocts and other information

1. A prospectcr shall inform the Secretary-General of any change in the
information contained in the notification.

2. A prospector ‘shall file an annual report to the Authority within 90 days of
the end of each calendar year. 20/

3. ‘The report shall contain, inter alias

(a) the status of its prospecting activities, including data on the amount of
polymetallic nodules tecovered for the purpose of -testing) ‘

(b) information on its compliance with its undertakings

(c) any data on information cbtained during prospecting relating to the
protection of the environment)

(d) repocts on any training programmes in which it participated and costs
incucred)

() obsezvations on any activities affecting safety at sea and accommodation
vith‘ other marine activities.

4. Reports shall be addressed to the Secretary-General who shall submit them to
the Council.

5. Reports shall be in one of the languages of the Authority.

PART III - APPLICATIONS FOR APPROVAL OF PLANS OF WORK
SECTION 1 - GENERAL
Article 12

Right to apply

The following entities have the right to apply to the Author ity for approval

of a plan. of work either for exploration and exploitation or for explocation or for
exploitation:

(a) the Enterpcise, on its own behalf or in a joint uianqu-nn

20/ A3/2 (1) (b).

/-co
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(b) . States Parties or state enterprises or natural or juridical persons which
possess the nationality of States Pirties are effectively controlled by them of
their nationals, when sponsored by such States or any group of the foregoing which
mests the requirements of these regulations. 21/

Artticle 13

Time of submission for approval of plans of work

l. Applications may be submitted at any time, except as provided in paragraphs 2
and 3.

2. Applications by pioneer investors shall be submitted within six ronths from
the entry into force of the Convention.

3. Applications by the State or entities entitled to apply for a reserved area
®may be submitted at any time after such an area becomes available following a
decision by the Enterprise that it does not intend to carry out activities in that
area in sccordance with the Convention. 22/

Article 14

Submission of applications

\1. Applications shall be submitted by the applicant’s designated representative.

2. Applications by the Enterprise shall be submitted by its Governing Board. Yy

Article 1S

Porm of applications

l. Applications shall be submitted in the prescribed form and shall be in
conformity with the requirements set forth in these regulations.

2. Applications shall be submitted in { ] copies in one of the languages of the
Authority.

3. The original application and each copy shall be signed by the designated
tepresentative of the applicant.

21/ Article 153, para. 2 and A3/3 (1).
22/ A3/9 (W).
23/ M/6 (c).

/.-.
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SECTION 2 - CONTENT OF THE APPLICATION

Article 16

ldentification of the applicant

1. Bach application shall contain the name and mail, cable and telex addresses of
the applicant and its designated representative.

2. Applications by a state entezrprise, or by a natural or juridical person shall
contain  information on its natiomality or control by a State Party ot ics
nationals, or States Parties or their nationals, the name of the sponsoring State
or States and, as appcopriate, its place of registration and its principsl place of
business. Applications by a juridical person shall also include a copy of its
certificate of cegistration.

3. Applications by a group of entities shall contain the required information
with respect to each component of the group.

Article 17

gvidence of nationality ot control

1. Applications by entities other than States parties or the Bnterprise shall
include certificates or other official documentation issued by the sponsoring State
or States confirming that:

\

(a) the applicant is a national of such State or States) of

(b) the applicant is subject to the effective control of such State or States
or their nationals. 24/

2. The certificates shall be submitted in the prescr ibed fors.
3. This article applies mutatis mutandis to entities in a joint arrangement 25/
with the Enterprise.

Article 18

Sponsorship

1. Applications by an entity other than a State party or the Entecprise, shall be
sccompanied by a certificate of sponsorship issued by the State Party of which it
is & national or by which it is effectively controlled. In the cases of

e d

24/ Article 153 (2) (b) and A3/4 (1).
25/ A3/1l.
/oo
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applications submitted by pioneer investors; the certifying State or States shall
be deamed to be the sponsoring State or States, provided that the <certifying state
Or States are Parties to the Convention. 26/

2. If an applicant has more than one nationality, as in the case of a partnership
or congortiun of entities from more than one State Party, each such State Party
shall sponsor the application. 21/
3. If an applicant has the nationality of one State Party or States Parties and
is effectively controlled by another State Party or States Parties or by their
nationals, all such States Parties shall sponsor the application. 28/
4. This article applies mutatis mutandis to entities in a joint arzangement with
the Enterprise.

Article 19

Form of the certificate of spomsorship

1. A certificate of sponsorship shall be submitted by each sponsoring State Party

in the prescribed form and shall conform to the requirements set forth in these
regulations.

2. A certificate shall be submitted in ! ] copies in one of the languages of
the Authority.

3) The original certificate and each copy shall be signed by an authorised
official of each sponsoring State Party.

Article 20
Content of the certificate of sponsorship
Each certificate of sponsorship shall containg
(a) the name of the applicant;
(b) the name of the sponsoring State Party

(c) the date of ratification of or accession to the Convention by the
sponsoring State Party;

26/ Article 153 (2) (b)3 A3/4 (1) and (3) and resolution II (8) (b).
21/ A3/4-(3).
28/ 1bid.
/o-u
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(8) a statement as to whether the applicant was a registered pioneer investory

{e) a statement as to. vhether the sponsoring State Party was & co:tityiﬂ?‘
States ,

(£) a declaration that the State Party sponsors the applicant) and
{g) a declaration that the sponsoring State Party assumes responsibility in
tespect of the application in accordance with article 22 of these regulations.
Article 21

Duration and termination of sponsorship

1. Each applicant shall have the required sponsorship throughout :he period of
the contrzact.

2. If & State Party terminates the sponsorship the Secretary-General shall be
notified thereof by the State or States concerned in writing. Termination of
sponsorship shall taka effect | ) months after the date of receipt of the
notification, unless the notification specifies a later date.

3. In the event of termination of sponsorship the contractor shall within

{ } monthe obtain another sponsor meeting the requirements prescribed in these
regulations.

4.\ Pailure to obtain-a sponsor within the required periocd shall result in the
termination of the contract.

Article 22

Rnlgggtibilltx of a sponsoring State

Each sponsoring State shall have the responsibility to ensure, within its
legal system, that a contractor sponsored by-it shall carry out activities in the
Area in conformity with the terms of its contract and its cbligations under these
regulations. A sponsoring State shall not, however, be liable for damage caused by
any failure of a contractor sponsored by it to comply with its obligations if that’
State Party has adopted laws and rzegulations and has taken administrative measures
which are, within the framework of its legal system, reasonably appropriate for
securing compliance with such obligations by persons under its jurisdiction. 29/

P ———

29/ Article 139 (1)-and A3/4 (4).
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Article 2)

Responsibility on termination of sponsotrship

A spongsoring State shall not be discharged by reason of the termination of its
sponsorship from the financial and contractual obligations which accrued while it
was a sponsoring State, ror shall such termination affect any right, obligation or
legal situation of that State created during its sponsorship. 30/

Article 24

Financial capabilities

1. Each application shall contain sufficient information specific enough to
enable the Council to determine whether an applicant.is financially capable of

carrying out the proposed plan of work and of fulfilling its financial obligations
to the Authority. 31/

2. Such information shall includes

(a; an estimate of the costs of the proposed plan of work prepaced in
accordance with the accounting rules, regulations and procedures; 32/

(b} a description of the financial plan to pay for such costs)

(c} data on the availability of capital, credit or other financial resources
at the disposal of the applicant. 33/

3. (a)  An application by the Enterprise shall include confirmation by the
Governing Board of the availability of funds to meet such costs)

(b) An application by a State party or a state enterprise shall include a

statement by the State party or the sponsnr ing State party certifying that the
applicant has the necessary financial resources to meet such costs; 34/

30/ Article 317, para. 2.
31/ A3/4 (1) and (2) and LOS/PCN/L.1ll, para. 12.
32/ A3/13 (6) (k) refers to “generally recognized accounting principles”, 1t

is presumed, however, that the Authority will wish to establish its own accounting
Principles and procedures which would be used, inter alia, for such projections,

33/ WOS/PCN/L.11, para. 12.

34/ A3/4 (5) and LOS/PCN/L.11, para. 13.
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(c) aAn application by a natural or juridical person shall include copies of
its audited financial statements, including balance sheets and profit and loss
statements, for the msost recent three years: and

(1) 4if the applicant is a newly organized entity and an audited balance sheet
is not available, a pro forma balance sheet certified by an appropriate
official of the applicant)

(1i) 4if the applicant is controlied by another entity which is to be
financially responsible for the proposed plan of work, copies of such
finarcial statements of such other entityy

(111) 4if che applicant is controlled by a State Party or state enterprise which
is to be financially responsible in whole or in part for the proposed
plaa of work, the statement referred to in subparagraph (b))

(iv) {f the applicant is a group of entities, copies-of such financial
statements for sach component of the groups

(4) If an applicant referred to. in subparagraph (c) intends tc finance the
pt;oponl ed plan of work in whole or in part by borrowings, its application shall
cludes

(1) information specifying the sources of such borrowings;

(i1) the anticipated schedule for the repayaent of principal and the payment
of interest)
\
(i11) 4{f such borrbwings are té be guaranteed by another entity, the moat
recent audited balance sheet of such entity or, if not relevant, a
pro° forma balance sheet certified by an appropciate official)

(iv) 1f such borrowings are to be guaranteed by a sponsoring State Party, &
statement by that State Party certifying that the applicant has the
necessary financial resources to meet such guarantees)

(8) If the applicant is a group of entities in a joint arrangement, each
entity shall provide the information required by this article.

Article 253

Technical capabilities 315/

1. Each application shall contain sufficient information to enable the Council to
determine vhether. an spplicant is technically capable.of carrying out the prbposed
plan of work.

35/ A3/4 (2) and AY/3 (1).

/ooo
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2. Such information shall includes

(a) a general description of the applicant's previous experience, if any,
ralevant to the proposed plan of work)

(b) a general description of the knowledge, skills and expertise relevant to
the proposed plan of work which the applicant possesses Or expects to cotain from
Others;

(c) a general description of the equipment and methods expected to dbe used in
carrying out the proposed plan of work, including environmental aonitoring
eQuipment)

(d) the curricula vitae of the persons to be responsidble for the conduct of
the proposed plan of work.

Article 26

Undertakings by the applicant 36/
Each application shall contain the following undertakings by an applicant:

(a) to accept as enforceable and comply with the applicable obligations
created by the provisions of Part XI of the Convention, the rules, regulations and
procedutes of the Authority, the decisions of the organs of the Authority and terns
of its contracts with the Authority

\
tb) to adcept control by the Authority of activities in the Area, as
authorized by the Convention and by the riulns, regulations and procedures of the
Authocitys

(¢) to provide the Authority with a written assurance that its obligations
under the contract will be fulfilled in good faiths and

(@) to comply with the provisions on the transfer of technology set forth in
these regulations. 37/

Article 27

Previous contracts with the Authority

1. If the applicant or any of its components has previously been awarded any
contract with the Authority, the applicant shall include in its application: 38/

36/ A3/4 (6).

37/ The detailed regulations on the sale of technology will be dealt with in
& later set of draft regulations.

38/ A3/4 (2).

/-ou



(a)

(b)

—-3G -

the date of the contract

the date and reference numbers of reports submitted to the Authority in

connection with the contracts;

(e)

the date of termination of the contract, if applicable.

Actticle 28

Certificate of compliance

An spplication by a pioneer investor shall include a certificate of compliance
* with the provisions of resolution X, issued by the Preparatory Commission. 33/

Article 29

Applications for teserved areas

Applications for a reserved area by a State party which is a developing State
Or any natural or juridical person sponsored by it and effectively controlled by it
or by another developing State which is a qualified applicant, or any group of the
foregoing, shall include a certificate issued by the Entecprise, confirming that it
does not intend to carry out the activities in that area. 40/

Article 30

Total area covered by the application

1. Bach application for exploration, other than those submitted by the Emterprise
or By other entities for reserved areas, shall contain the co-ordinates of the
application area. The applicant shall indicate the co-ordinates dividing the total
area into two parts of equal estimated commercial value. 41/

33 The size and shape of the application area shall be determined in accordance
with these regulations. 42/

3. Mo part of the application area shall include an allocated area Or an ares
designated as a reserved area or an environmentally protected area.

B EE&E©

issue.

Resolution II, paras. 8 (a) and 1l (a).
A3/8 (4).
AY/8.

A3/17 (2) (a). Regulations will have to be adopted to deal with this
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If the proposed plan of work has been submitted or sponsored by a State Party,
the aggregate of either part of the application area and (a) any contract area helc

by the applicant or (b) either part of an application ares already pcoposed by him
shall nots

(1) exceed in size 30 per cent 6! & circular area of 400,000 square

kilometres surrounding the centre of either part of the application area)
or

(11) constitute 2 per cent of the total sea-bed area excluding reserved aress
and environmentally protected areas. 43/ '
Article 31
Data on the estimated commercial value
Bach application shall contain sufficient data with respect to the applicatic
area to enable the Council to determine the estimated commercial value of each
pacrt. Such information shall include all data available to the applicant with
respect to both parts of the application area, including the data used to deterain
their commercial value, relating, inter alia, to:
(a) the evaluation of polymetallic nodules, including:
(1) result of testing of equipment; 43 bis/

\(i1) mapping of parameters such as sea-bed morphology, bathymetry
and nodule population;

(111) density ©f polymetallic nodules;

{iv) uuﬁ. content of polymetallic nodules or chemical analysés)
(b) atmospheric and oceanographic conditions;
(¢) the environmental impact of planned activities)
(@) the commercial viability of each part;

(e) an estimate of the accuracy and precision of the data used)

R ——

43/ Ay/6 (3) (c).
43 bis/ LOB/PCN/WP.16/Rev.l,.Rule 7 (4) (i).
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(£) an indication by calculation based on standard procedurss using the data
subnitted, that the two aining aress could be sxpected to deliver at
equivalent couat the production requirement specified in the application
expressed in terms Of metric sonnes Of metals. to be derived and the
satcic tonnes of nodules estimated to be recovered for that purpose.

Article 32.
Contents of a proposed plan of work for og&ozatm

Each proposed plan of work for exploration shall containi
(a) & geneczal description of the proposed explocation programme)

(b) an outline of each of the studies to be undectaken and theis scheduled.
completion dates) 44/ '

(c) a general description of the plant, squipment and megbods to be used and
other relevant non-proprietary information: about the characteristics of such
technology and information as tor where such technology is availabley [ 174

(d). the pcogramme and schedule for the design, construction and testing of
plant and equipment)

(o) a schedule of anticipated expenditures and a proposed minimum expenaiture
commitment for esch l2-month period) 4§/ |

(£) the period within which the work is peoposed to be completed and the
proposed date for the submission of a plan of work for exploitation. 47/

L ]

44/ 8ee dafinition of "exploration® in azticle 2. 17).

453/ A3/3 (1), Revision of the information on technology and the sale of
' technology to the BEnterprise will be dealt with in a later set of draft gegulations.

46/ A/17 (2) (o).
41/ AY/17 (2) (B) (i8).
,.ll



Article 33

Contents of a proposed plan of work for exploitaticn

Bach proposed plan of work for exploitation shall contain:
(a) a general description of the proposed mining plan;

(b) & general description of the plant, equipment and methods to be used and
other relevant non-proprietary information about the characteristics of such
technology and information as to where such technology is availabla;

(c) the anticipated construction scheduie for the Plant, equipment and
Pcocessing facilities) 48/

(d) the projected date for the commencement of commercial production)

(e) the proposed duration of exploitation, and the factors on which it is
based, including the rate of depletion of \the polymetallic nodules and the useful
life of the plant, equipment and processing facilities.

Article 34

Preference and priority amonq applicants

An applicant who has an approved plan of work only for explorstion shall have
a preference and priority among applicants for a plan of work covering exploitation
Of ‘the same area or resources. Such preference or priority may be withdrawn if its
- pet formance has not been satisfactory. 49/

R —

48/ A3/17 (2) (b) (iil).

&/ Ay,
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SECTION 4 - FRES

Article 35

Paymant of application fees

i. Each applicant, at the time of submission of its application, shall pay to the
Authority $uU$ 500,000 or its equivalent in freely convertible cucrency, as an '
application fee for the .administrative cost of processing the application for the
approval of a plan of work. 30/ ‘A pioneer investor shall, however, pav

$US 250,000. S1/

2. The Enterprise shall be exempt from the payment of an application fee For the
.approval of its plan of work during the initial period required for it to de
self-supporting which shall not excesed 10 years from the commencement of commercial

production. 52/

3. The amount of the application fee shall be adjusted from time to time by the
Council in accordance with the subsidiary rules and procedures so that. the amounts
specified in this article shall remain the same in constant terms relative to 1982
and to ensure that the fee covers the administrative costs. 53/

4. If the administrative costs incurred by the Authority in processing the
application, determined in acoordance with the supplementary rules and procedures,

are less than the amount of the application fee paid by an applicant, the difference
shall be refunded to the applicant. 54/

PART IV -~ PROCESSING OF APPLICATIONS
SECTION 1 ~ RECORDING AND TRANSMITTAL OF APPLICATIONS
Article 36
Recording and transmittal of applications

1. Rach application shall be recorded by the Secretary-General upon receipt.

2. The record shall contain:

A ———— _can.

30/ Aa3/13 (2).
31/ Resolution II, para. 7 (a).
32/ M/10 (3).
S3/ A3/13 (13) and (2) and tnolt;tion 1I, pata. 1 (a) (1).
54/ A3/13 (2).
' loos



-44-

(a) the time and date of receipt of the applications
{(b) a list of attachments and annexes thereto;

{c) the name and address of the applicant and of its designated
representative; and

(d) the name of each sponsoring State and the date of its ratification of or
accession to the Convention. 55/

J. The Secretary-General shall promptly notify the President and members of the

Council and the Chairman and members of the Legal and Technical Commission of the

receipt of such application.

4. The Secretary-General shall circulate the particulars recorded to all members
of the Authority.

Article 37

Acknowledgement of the receipt of the application

The Secretary-General shall promptly acknowledge in writing to the designated
representative of the applicant the receipt of the application and the attachments
and annexes thereto, specifying the time and date of receipt. 56/

Article 38

Safe custody of the application

The Secretary~General shall place the application and the attachments and
annexes thereto in safe custody until required by the Commission or the Council.

Article 39

Contidentialitx of data and information

. The Authority shall ensure the protection of the confidentiality of data and
information in accordance with the applicable subsidiary rules and procedures.

S ——

55/ LOSB/PCN/WP.16/Rev.l, Rule 10.

S6/ LOS/PCN/WP.l6/Rev.l, Rule ll.

ey
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SECTION 2 - CONSIDERATION OF APPLICATIONS, .APPROVAL OF
PLANS OF WORK. AND EXECUTION OF CONTRACTS .

Article 40

1. Upon receipt of the petification of an _appltcation,' the Chairman of the Legal
and Technical Commission shall promptly convene a meeting of the Commission.

2, The Legal and Technical Commission shall examine applications in the order in
which they are received,

3. The Legal and Technical Commission shall determine whether the applicanct

hass S7/
(a) complied with the procedures established in these regulations;

(b) given the unden'akihq‘g_.-and‘a’nunncol_ specified in article 26)

(c) the financial and technjical cspabilities to carry out .the proposed plan
of work) '

(d) properly performed any previous contract with the Authority.
4. If the Legal and Technjcal Commission finds that an applicant has not complied.
:x these regulations, or - that. an.. appncation is otherwise incomplete or
fdctive, it shall notify the applicant. The applicant may amend ard resubmit its
applicatxon within 45 days of such notification. 358/

S. The Legal and Technical Commission shall deteraine whether the proposed plan
of work ensures, inter alia:

(a) the effective protection of human health and safety) 39/
(b) the protection of the marine environment of the area; 60/

(c) ° that installations will not interfere with the use of recoynized sea
lanes essential to international navigation or intense fishing activ.ty. 61/

AY/4 .(2) and A3/6 (2).,
A3/6 (2) and A3/8.
Article 146.

Article 145 and A3/17 (2) (f).

Rk ER

Article 147, para. 1

/-e»
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6. In reviewing a proposed plan of work, the Lagal and Technical Commission shall
take into account the policies and cbjectives relating to activities in the Ares as
Provided for in the Convention. 62/

7. The Legal and Technical Commission shall make its report and recommendation to
the Council on the designation and allocation of the areas and on the plan of work
within 45 days of the receipt of the data contained in an application, or if an
application is amended, within 45 days of the receipt of the data contained in the
apendaent.

8. The Legal and Technical Coumission's report and recommendation say be deferred
for a further period of 45 days if the Legal and Technical Commission requests an
independent expert to make an assesament.

Article 41

sideration by the cil of the report and recommendation of

the legal and Technical Commission

1. The Council shall consider the report and recommendation of the Legal and
Technical Commission at its next neeting, provided that the members of the Council
shall have received copies of the report and recommendations at le-3t 1S days prior
to the mesating.
2. Within 60 days thereafter the Council, in accordance with its rules of
procedure, shall act upon the report and cecommendation of the Legal and Technical
Commission. 63/

Article 42

Notification

The Secratary-General shall notify the applicant or its designated

representative and the sponsoring State of the decision of the Council.

Article 43

Contracts for plans of work

After the Council has approved a plan of work, the Secretary-General on behalf
of the Council shall conclude a contract 64/ with the applicant in acoordance with
these regulations and the terms and conditions prescribed by the Council.

62/ Article 150 and A3/13 (1).
63/ Article 162, para. 2 (3).

$4/ The terms and oonditions of a stendard contract will have to be
elabcrated,

/.l.
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Acticle 44

Notification of contract

The Secretary~General shall notify the members of the Authority of the
conclusion of each contract. Such notification shall contain the date of its
oonclusion, the identity of the contractor and its sponsoring State or States, the
co~ordinates of the contract area and the resecved area.

/oo-
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Annex
RELEVANT DRAFT REGULATIONS STRUCTURED TO SHOW THE APPLICATION

POR DESIGNATION AND ALLOCATION OF AREAS AND THE APPLICATION
FOR APPROVAL OF A PLAN OF WORK AS TWO SEPARATE PROCESSES

PART [II ~ RULES APPLICABLE TO ALL APPLICATIONS
Article 12
Submission of applications
1. Applications shall be submitted by the applicant's designated representative.

2. Applications by the Enterprise shall be submitted by its Governing Board. 21/

Article 13

rorm of applications

1. Applications shall be submitted in the prescribed form and shall be in
conformity with the cequirements set forth in these regulations.

2. Applications shall be submitted in { ) copies in one of the languages of the
Authority.

3. The original application and each copy shall be signed by the designated
-crepresentative of the applicant.

SECTION 1 - CONTENT OF THE APPLICATION

Article 14

Identification of the applicant

1. Each application shall contain the name and mail, cable and telex addresses of
the applicant and its designated representative.

2. Applications by a state enterprise, or by a natural or juridical person shall
contain information on its nationality or control by a State Party or its
nationals, or States Parties or their nationals, the name of the sponsocing State
Or States and, as appropriate, its place of registration and its principal place of
business. Applications by a juridical person shall also include a copy of its
certiticate of registration.

R

23/ M/6 (c).
/.oo
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3. Applications by a group of entities shall contain the required information
with respect to each component of the group.

Article 15

Evidence of nationality or control

1. Applications by entities other than States Patties or the Enterprise shall

include certificates or other official documentation issued by the sponsoring State
or States confirming that:

(a) the applicant is a national of such State or States) or

(b) the applicant is subject to the effective control of such State Or States
or their nationals. 22/

2. The certificates shall be submitted in the prescribed forms.

3. This acrticle applies sutatis mutandis to entities in a joint arzangement 23/
wvith the Enterprise.

Article 16

sponsorship

1. ‘applications by an entity other than a State Party or the Enterprise, shall be
accompanied by a certificate of sponsorship issued by the State Party of which it
is a national or by which it is effectively controlled. In the cases of
appkications submitted by pioneer investors, the certifying State or States shall
be deemed to be the sponsoring State or States, provided that the certifying State
or States are Parties to the Convention. 24/

2. If an applicant has more than one nationality, as in the case of a partnecship
or consortium of entities from more than one State Party, sach such State Party
shall sponsor the application. 23/

3, If an applicant has the nationality of one State Party or States pacties and
is effectively controlled by another state Party or States Parties or by their
nationals, all such States Parties shall sponsor the application. 26/

Articie 153 (2) (b) and A3/4 (1).

A3/11.

Acticle 153 (2) (b), A3/4 (1) and (3) and resolution II (8) (b).
AY/4 (3).

BEEEE

ibid.
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4. This article applies mutatis mutandis to entities in a joint arrangement with
the Bnterprise.

Article 17

Form of the certificate of sponsorship

l. A certificate of sponsorship shall be submitted by each sponsoring State Party
in the prescribed form and shall conform to the requirements set forth in these
ftegulations.

2. A certificate shall be submitted in [ | copies in one of the languages of the
Authority.

3. The original certificate and each copy shall be signed by an authorized
official of each sponsoring State Party.

Article 18

Content of the certificate of sponsorship

Each certificate of sponsorship shall contain:
(a) the name of the applicant;

Y
(b) the name of the sponsor ing State Party;

(c) the date of ratification of or. accession to the Convention by the
sponsoring State Party;

(d) a statement as to whether the applicant vas a registered pioneer investors

{e) a statement as to whether the sponsoring State Party was a certifying
State for the purpose of registration as s pioneer investor;

(f) a declaration that the State Party sponsors tne applicant,; and

{(g) a declaration that the sponsoring State Party assumes responsibility in
respect of the application in accordance with article 20 of these regulations.

Article 19

Duration and termination of sponsorship

1. Each applicant shall have the required sponsorship throughout the period of
the contract.

leoos
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2. If a State Party terminates the sponsorship the s.cretAty-ceneral'shnll be
notified thereof by the State or States concerned in writing. Termination of
sponsorship shall take effect { ] wonths after the date of receipt of the
notification, unless the notification specifies a later date.

3. In the event o: termination of sponsorship the contractor shall within

{ ] months obtain another sponsor meeting the tequicenents prescribed in these
regulations.

4. Pailure to obtain a sponsor within the required period shall resyult in tne
termination cf the contract.

Acticle 20

nesgggsibilitz of a sgggso:ing state

Zach sponsoring State shall have the cesponsibility to ensure, within its
legal system, that a contractor sponsored by it shall carry out activities in the
acea in conformity with the terms of its contract and its obligations under these
regulations. A sponsoring State shall not, however, be liable for damage caused by
any €ailure of a contractor sponsored by it to comply with its obligations if that
State Party has adopted laws and regulations and has taken administrative measures
which are, within the framework of its legal system, reasonably appropriate for
securing compliance with such obligations by persons under its jurisdiction. a/

Article 21

Responsibility on termination of sponsorship

A sponsoring State shall not be discharged by reason of the termination of its
sponsorship from the financial and contractual obligations which accrued while it
was a sponsoring State, nor shall such termination affect any right, obligation or
legal situation of that State created during its sponsorship. 28/

Article 22

Financial caggbilitiea

1. Bach application shall contain sufficient information specific enough to
enable the Council to determine whether an applicant is financially capable ot

cazrying out the proposed plan of work and of fulfilling its financial cbligations
to the Authority. 29/

27/ Article 139 (1) and A3/4 (4).

28/ Article 317, paca. 2.
29/ A3/4 1) and (2) and LOS/PCN/L.11, para. 12.

/o.-
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a. Such information shall include:

(a) an estimate of the costs of the proposed plan of work prepared in
accordance with the accounting, rules, regulations and procedures; 30/

(b) & description of the financial plan to pay for such costs;

(c) data on the availability of capital, credit or other financial resources
&t the disposai of the applicant. 3y

3. (d) an application by the Enterprise shall include confirmation by the
Governing Board of the availability of funds to meet such costs;

{b) an application by a State party or a state enterprise shall include a
statement by the State party or the sponsoring State party certifying that the
tPplicant has the necéssary financial resources to meet such. costs; 32/

(¢) An application by a natural or juridical person shall include copies. of
its audited financial statements » including balance sheets and profit and loss
Statements, for the most recent three years and:

(1) 4if the applicant is a newly organiszed entity and an audited balsnce sheet

is not available, a pro forma balance shest certified by an appropriate
official of the applicanty

(11) if the applicant {s controlled by another entity which is to be

\ financially responsible for the proposed plan of work, copies of such
financial statements of such other entity;

(144) 1f the applicent is controlled by a State Party or state enterprise which
is to be financially responsible in whole or in part for the proposed
Plan of work, the statement referred to in subpacagraph (b))

(iv) 4if the applicant is a group of entities, copies of such financial
statements for sach component of the group.

(@) If an applicant referred to in subparagraph (c) intends to finance the

:topo“d plan of work in whole or in part by borrowings, its application shall
ncludes

39/ A3/13 (6) (k) refers to “generally recognized accounting principles®. It
is presumed, however, that the Authority will wish to establish ita own acoounting
peinciples and procedures which would be used, inter alia, for such projections.

31/ LOS/PCN/L.11, para. 12.

32/ A3/4 (5) and LOS/PCH/L.11, para., 13.
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(§) information specifying the sources of such borrowings)

(11) the anticipated schedule for the repayment of principal and the paysent
of interest)

(4i4) 1f such borrowings are to be guaranteed by another entity, the most
recent audited balance sheet of such entity, or if not relevant, &
pro forma balance sheet certified by an appropriate ofticialy

(iv) 4f such borrowings are to be guaranteed by a sponsoring State Party, &
statement by that State Party cectifying that the applicant has the
necessary financial resources to meet such guaranteses.

(e) If the applicant is a group of entities in a joint arrangement, each
entity shall provide the information required by this article.

Article 23

Technical capabilities 33/

1. Bach application shall contain sufficient information to enable the Council to
deternine whether an applicant is technically capable of cartying out the peoposed
plan of work,

2. such information shall includes

\ (a) & general description of the applicant's pcevious expecience, if any,
relevant to the proposed plan of worky

(b) a general description of the knowledge, skills and expertise relevant to
the proposed plan of work, which the applicant possesses or expects to obtain from
otherss

() a general description of the equipment and methods expected to be used ia
carrying out the proposed plan of work, including environmental monitoring

squipment)

(d) the curricula vitae of the persons to be responsible for the conduct of
the proposed plan of work.

Article 24

Paywment of aggucauon fee

1. Each applicant, at the time of subaission of its application, shall psy to the
Authority $US S00,000 or its equivalent in treely convertible currency, as an

33/ AY/4 (2) and AY/S (1).
/o.o
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application fee for the administrative cost of processing both the application for
the designation and allocation of an area and the application for the approval of &
Plan of work. 34/ A pioneer investor shall, however, pay $US 250,000. 33/

2. The BEnterprise shall be exempt from the payment of an application fee for the
approval of its plan of work during the initial period required for it to be self-

Supporting which shall not exceed 10 years from the commencement of commercial
Production. 36/ ‘ ’

3. The asount of the applicatiocn fee shall be adjusted from time to time by the
Council in accordance with the supplementary rules and procedures sc that the
&mounts specified in this article shall remain the same in constant terms relative
to 1962 and to ensutre that the fee covers the sdministrative costs. k74

€. If the administrative costs incurred by the Authority in processing the
application, determined in accordance with the supplenentary tules and procedures,

are less than the amount of the application fee paid by an applicant, the
difference shall be refunded to the applicant. 38/

A3/13 (2).
mol_uuon 1I, paca. 7 (a).
‘A/10 (3).

43/13 (13) and (2) and resolution iI, pera. 1 (8) 1).
A3/13 (2).

@@@@é,
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SECTION 2 - RECORDING AND TRANSMITTAL OF APPLICATIONS
Article 25
Recording and transmittal of applications
Each application shall be recorded by tne Secretary-General upon receipt.
The record shall contain:
{a) the time and date of receipt of the application:
{b) a list of attachments and annexes thereto:;

{(c) the name and address of the applicant and of its designated

cepresentative; and

(d) _the name of each sponsoring State and the date of its ratification of or

accession to the Convention. 39,

3.

The Secretary~General shall promptly notify the President and members of the

Council and the Chairman and members of the Legal and Technical Commission of the
receipt of such application.

‘.

The Secretary-General shall circulate the particulars recorded to all members

of the Authority.

Article 26

Acknowledgement of the receipt of the application

The Secretary-General shall promptly acknowledge in writing to the designated

reptesentative Of the applicant the receipt of the application and the attachments
and annexes thereto, specifying the time and date of receipt. 40/

Acticle 27

Safe custody of the application

The Secretary-General shall place the application and the attachments and

annexes thereto in safe custody until reguired by the Commission or the Council.

39/ LOS/PCN/WP.16/Rev.l, Rule 10.

40/ LOS/PCN/WP.16/Rev.l, Ru.e 1ll.

[en-
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Article 28

m!idmtialgtx of data and i{nformation

The Authority shall ensure the protection of the confidentiality of data and
information in accordance with the applicable subsidiary rules and procedures.
PART IV - APPLICATIONS PFOR ALLOCATION OF AREAS
SECTION 1 -~ GENERAL
Acticle 29

Right to apply

States Parties or state enterprises or natural or juridical persons which
possess the nationality of States Parties are effectively controlled by them or
their nationals, when sponsored by such States or any -group of the foregoing which
meots the requirements of these reqgulations have the right to apply to the
Authority for the allocation of areas. 41/

Article 30
Time of submission

\ application may be submitted at any time.

Article )

Total area covered by the application

1. Bach application shall contain the co-ordinates of the application area. Tthe
Applicant shall indicate the co-ordinates dividing the total area into two parts of
*qual estimated commercial value. 42/

2. The sizse and shape of the application area shall be determined in accordance
with these regulations. 43/

3. No part ot the application area shall include an allocated area Oor an area
designated a reserved ares or an environmentally protected area.

A —————

4l/ Article 1S3, para. 23 A3/3 ().
42/ A3/8.
43/ N1Y/2 (a).

/0-.
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Articls 32
Data on_the estimited vommercial value
Bach application shall contain sufficient data with :uﬁoct to the application
area to enable the Council to determine the estimsted commercial value of each

part. Such information shall include all data available to the applicant with

respect to both parts of the application area, including the data used to determine
their commercial valuc, relating, inter alia, tos

(a) The evaluation of polymetallic nodules, inciudings
(1) cresult of testing of equipment); 43 bis/

(11) mapping of parameters such as sea-bed morphology, bathymetry .and nodule
populationy

(111) density of polymetallic nodules)
(iv) metal content of polymetallic nodules or chemical analyses}
(b) atmoepheric and oceanographic conditions)
(c) the environmentsl impact of planned activities)
(d) the commercial viability of each part)
\ (e) an estimate of the accuracy and precision of the data useds
(i) an indication, by calculation based on standard procedures using the data
submitted, that the two mining areas could be expected to deliver at
equivalent cost the production requirement specified in tae application

expcessed in terms of tons of metals to be derived and the tons of
nodules estimated to be recovered for that purpose.

SPCTION 2 - COMSIDERATION OF APPLICATIONS FOR DESIGNATION
AND ALLOCATION OF AREAS
Article s

Consideration of applications

1. Upon notification of the receipt ot an application, the Chairman of the Legal
and Technical Commission shall promptly convens & meeting of the Commission.

2. The Legal and Technical Commission shall examine applications in the order in
vhich they are received.

SAAR—————

43 bis/ See definition of exploration in article 2 (17).

/ooc
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3. If the Legal and Technical Commission finds that an applicant has not complied
wvith these regulations or that an application is incomplete or defective, it shall

notify the applicant. The applicant may amend and resubmit its application within
43 days of such notification. 44/

4. The Legal and Technical Commission shall make its report and recommendation to
the Council within 45 days of the receipt of the data contained in an application,

ot if an application is amended, within 45 days of the raceipt of the data
contained in the amendment.

S. The Legal and Technical Commission's report and recommendation may be deferred
gor & further period of 45 days if the Legal and Technical Commission reguests an
independent expert to make an assessment. 45/

Article 34

Consideration of the report and recommendation by the Council

1. The Council shall consider the report and recommendation of the Legal and
Technical Commission at its next meeting, provided that the members of the Council
shall have received copies of the Legal and Technical Commission's report and
tecommendation at least 15 days prior to the meeting.

2. Within [45) days thereafter, the Council shall, in accordance with its rules
of procedure, determine which part of the application area is to be designated as a
:puvcd area and wvhich part is to be the allocated area.

Article 35

Recording of the designation and allocation of areas

1. After a decision has been taken by the Council on the designation and
allocation of areas, the Council shall issue to the applicant and send to its
designated representative a certificate of its allocation of an area.

3. The Secretary-General shall maintain a register for the purpose of recording
the designation and allocaticn of areas.

44/ A3/6 (2) and 8.
48/ A3/8.

leos
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Article 36

Content of the certificate of allocation

A certificate of allocation shall contain:

(a) the identity of the State or entity to which an area has been allocated
and its sponsoring State ot States;

(b) the co-ordinates delineating the allocated area and its sizey

(c) the date of the Council's decision.

Article 37

Notification of designation and allocation of areas

The Secretary-General shali notify the members of the Authority of each
designation and allocation of areas., Such notification shall contain the date of
the Council's decision, the identity of the State or entity to which an area has
been sllocated and its sponsoring State or States and the co-ordinates of the area
allocated to the entity and of the area designated to be the ceserved area.

PART V -~ APPLICATIONS FOR APPROVAL OF PLANS OF WORK
SECTION 1 -~ GENERAL
Article 38
Right to apply

The following entities have the right to apply to the Authority for approval
of a plan of worx either for exploration and exploitation or Tor explocation or fo:
exploitation:

(a) the Enterprise, on its own behalf or in a joint arrangement;

(b} pioneer investors;

(c) State or entity which has received a certificate of allocation of an areay

{d) State or entity entitled to apply for a reserved area.

Article 39

mime of submission for approval cf plans of work

l. Applications by entities which have received a certificate of allocation of an
area shall be submitted within six months of the date of the Council‘®s decision to

/

i eee
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allocate an area to the applicant. The Council may decide, in accordance with its
rules of procedure, to extend this time-limit for a period not exceeding six months.

‘2. Applications by pioneer investors shall be submitted within six months from
the entry into force of the Convention.

3. Applications by the State or entities entitled to apply for a reserved area
may be submitted at any time after such an area becomes available following a
decision by the Enterprise that it does not intend to carry out activities in that
srea in accordance with article ___. 46/

Article 40

changes in_ information

If there has been a change in the applicant's nationality or control, the
applicart shall submit the certificates required by article [15]. If there has

been a change in the applicant's sponsorship, the applicant shall submit the
certificates required by article (16].

Acticle 41

Area covered b! the EO&“ &n of work

Bach application shall contain the co-ordinates of the area covered by the
pcapo-cd plan of work.

2. If the proposed plan of work has been submitted or sponsored by a State Party,
the aggregate of either part of the application ares and (a) any contract area held

by -the applicant or (b) either part of an application area already proposed by him
-mu not:

1) exceed in size 30 per cent of a circular area of 400,000 squace
kilometres surrounding the centre of a proposed contract aceas or

(i1) constitute 2 per cent of the total sea~bed area exclusive of reserved
areas and environmentally protected areas. 47/

46/ A9 (0.
41/ A6 (3) (c).
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Arttcle 42

pPrevious contracts with the Authority

1. If the applicant or any of its components has previously been awarded any
contract with the Authority, the applicant shall include in its applicationt 48/

(a) the date of tha contract)

(b) the date and reference numbers of reports submitted to the Authority in
connection with the contracts

{c) the date of termination of the contract, if applicable.

Artiole 43

Certificate of compliance

An application by a pioneer investor ghall includes a certificate of complianc
with the provisions of resolution II, issued by the Preparatory Commission. €9/

Article 44

mucauons for reserved aceas

\muoation- for a reserved area by a State party which is a developing State
or any natural or juridical person sponsored by it and effectively controlled by i
or by another developing State which 1s s qualified applicant, or any group of the
foregoing, shall include a cextificate issued by the Enterprise, confirming that i
does not intend to carry out the activities in that area. 50/

Acticle 45
Contents of a pcoposed plan of work for exploration

gach proposed plan of work for exploration shall containt

(a) a general description of the proposed exploration prograsme;

48/ A3/4 (2).
43/ Resolution II, paras. 8 (a) and 11 (a).

50/ A3/9 (4).

Loen
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(b) an outline of each of the studies to be undertaken and :heir scheduled
completion dates: 51/
(€) a general description of the plant, equipment and methods to be used and
other relevant non-proprietary information about the characteristics of such

technology and information as to where such technology is available; 52/

{d) the programme and schedule for the design, construction and testing of
plant and equipment;

(e} a schedule of anticipated expenditures and a proposed m:nimum expenditure
commitment for each l2-month period; 53/

(f) the period within which the work is proposed to be completed and the
proposed date for the submission of a plan of work for exploitation. sS4/
Article 46

Contents of a proposed plan of work for exploitation

Each proposed plan of work for exploitation shall contain:
‘aj; a general description of the proposed mining plan;
(b} 8 general description of the plant, equipment and methods to be used snd
other relevant non-proprietary information about the characteristics of such
chnology and information as to where such technology is available;

(c) the anticipated construction schedule for the plant, equipment and
processing facilities; $5/

{d) the projected date for the commencement of commercial ptoduction;
(e} the proposed duration of exploitation, and the factors on which it is

based, including the rate of depletion of the polymetallic nodules and the usefyl
life of the plant, equipment and processing facilities.

At s ettt

51/ See definition of "exploration® in article 2, paragraph 17.

52/ A3/S (1). Revision of the information on technology and the sale of
technology to the Enterprise will be dealt with in a later set of draft regqulations.

33/ A3/17 (2) (o).
347 A3/17 (2) (b) (ii).
535/ AI/17 (2) (b)y (iad}.
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Acticle 47

Undertakingl by the applicant 36/

Bach application shall contain the following undertdkings by an applicant:

(a) to accept as enforceable and comply with the applicable obligations
created by the provisions of Part XI of the Convention, the rules, regulations and
procedures of the Authority, the decisions of the organs of the Authority and terms
of i1ts contracts with the Authority:

(b) to accept control by the Authority of activities in the Area, as

authorized by the Convention, and by the ctules, regulations and procecdures of the
Avthoritys

(c) to provide the Authority with a written assurance that its obligations
under the contract will be fulfilled in good faith; and

(d) to comply with the provisions on the transfer of technology set forth in
these regulations.

SECTION 2 - CONSIDERATION OF APPLICATIONS, APPROVAL Of PLANS ' OF WORK
AND EXECUTION OF CONTRACTS

Article 48
b Consideration of applications by the Legal and Technical Commission

1. Upon receipt of the notification of an application, the Chairman of the Legal
and Technical Commission shall promptly convene a meeting of the Commission.

2. The Legal and Technical Commission shall examine applications in the -order in
which they are received.

3. The Legal and Technical Commission shall determine whether the applicant
hass S/

(s) complied with the procedures established in these regulations;
b} given the undertakings and assurances specified in article 47y

(c) the financial and technical capabilities to carry out the proposed plan
of work; :

(d) properly performed any previous contract with the Authority.

56/ A4 (6).
31/ A3/4 (2) and A3/6 (2).
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4. If the Lagal and Technical Commission finds that an applicant has not complied
with these regulations, or that an application is otherwise incomplete or
defective, it shall notify the applicant. The applicant may amend and resubmit its
application within 45 days of such notification. 58/

S. The lLegal and Technical Commission shall determine whether the proposed plan
of work ensures, inter alia:

(a) the effective protection of human health and safety; 33/
(b) the protection of the marine environment of the area) 60/

{c) that installations will not interfere with the use of recognizad sea
lanes essential to international navigation or intense fishing activity. 61/

6. In reviewing a proposed plan of work, the Legal and Technical Commission shall

take into account the policies and objectives relating to activities in the Area as
provided for in the Convention. 62/

7. The Legal and Technical Commission shall make its report and :ecommendation to
the Council on the designation and allocation of the areas and on :the plan of work
within 45 days of the receipt of the data contained in an application, or if an

application is amended, within 45 days of the receipt of the data contained in the
amendment.

8. The Legal and Technical Commission‘'s report and recommendation may be deferred
for & further period of 45 days if the Legal and Technical Commission requests an
{hdependent expert to make an ascessment.

Article 49

Consideration by the Council of the report and recommendation of
the Legal and Technical Commission

1. The Council shall consider the report and recommendation of the Legal and
Technical Commission at its next meeting, provided that the members of the Goursi..

shall have received copies of the report and recommendations at least 15 days grior
to the meeting.

"~

Al3/6 '(2) and A3/8.

~

Article 146.

Article 145 and A3/17 (2) (£).

~

Article 147, para. 2.

Article 150 and a3/13 (1).
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2. Within 60 days thereafter the Council, in accordance with 1its rules of
procedure, shall act upon the report and recommendation of the Legal and Technica.
Commission. 63/

Article 5C

The Secretary-General shall notify the applicant or its designated
representatives and the sponsoring State of the decision of the Council.

Article S1

Contracts for plans of work

After the Council has approved a plan of work the Secretary-General on behalf
of the Council shall conclude a contract 64/ with the applicant in accordance with
these regulations and the terms anc conditions prescripbed by the Courcil.

Article S2

Notification of contract

The Secretary-General shall notify the members of the Authority of the
conclusion of each contract. Such notification shall contain the date of its
conclusion, the identity of the contractor and its sponsoring State or States, the
co-ordinates of the contract area and the reserved area.

———————————

63/ Article 162, para. 2 (j).

%4/ The terms and conditions of a standard contract will have to be
elaborated.
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PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
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FOR THRE LAW OF THE SEA

Special Commission 3

II. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

(PARTS 1-1V)*

Working paper by the Secretariat as revised by the Chairman

e

* Subsequent parts of the draft regulations will be issued as addenda to

the present document.
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1. At the end of its informal meetings, held at Geneva from 11 August to

5 September 1984, Special Commission 3 of the Preparatory Commission for the
International Sea-Bed Authority and for the International Tribunal for the Law of
the Sea requested the Secretariat to prepare, inter alia, draft regulations on the
content of applications for approval of plams of work and the procedures relating
thereto (see LOS/PCN/L.11). The draft regulations were intended to provide a focus
and tool for the deliberations in the Commission; they subsequently appeared in
document LOS/PCN/SCN.3/WP.6. It has been the understanding since then that they
would be redrafted under the responsibility of the Chairman of Special Commission 3
on the basis of the various comments and proposals made thereon. Working paper 6
was discussed during the third and fourth sessions of the Preparatory Commission,
in 1985 and in 1986 (see LOS/PCN/L.16, 26 and 32).

2. It should be recalled that from the outset it has been the understanding that
the deep sea-bed mining code will be of a comprehensive nature. Tris means that
users of the code will have only one piece of reference material, i.e. the code,
and will therefore have no need to refer to the Convention or to its annexes.

3. Articles in the revised working paper have been renumbered. Numbers between
parentheses refer to the article numbers of working paper 6. In certain places
reference is made to annexes. Forms to be used by applicants will be reproduced in
annex I. Certain articles of the Convention together with annex III thereof will
appear in annex II for reference purposes. Under no circumstances will the annexes
contain provisions of a substantive nature, which belong only in the code itself.
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PART 1

INTRODUCTION

Article 1

Scopa of these requlations

These regulations apply to pruspecting, exploration and explo.itation of
polymetallic nodules in the Area.

Article 2

Use of torxms
For the purposes of these regulations:

(1) “activities in the Area” means all activities of exploration for, and
exploitation of, the resources of the Area;

(2) "Area" means the sea-bed and ocean floor and subsoil thereof. beyond the
limits of national jurisdiction;

{3) ™"area uvder application” mesns the total area proposed by an applicant,
which need not be a2 single continuous area and which is sufficiently large and of
sufficient estimated commercial value to allow two mining operations:

(4) "Authority” means the lnternational Sea-Bed Authority;

(5) “coantractor” means a State or entity which has signed a contract with the
authority to carry out activities in the Area:

(6) "Convention” means the United Nations Convention on the Law of the Sea;

(7) "co-ordinates” means a list of the geographical co-ordinates of points in
accordance with the World Geocdetic System:

(8) "pionmeer investor" means any State, State enterprise or natural or
juridical person which bas been registered as 3 pioneer investor in accordance with
resolution IX;

(9) “polymetallic nodules” means ons of the rescurces of the Area consisting
ot any deposit or accretion of nodules. on or just below the surfsce of the deep
zea-bed, which contain manganese. nickel, cobalt and copper:;

(10) "reserved area” means the area reserved solely for the conduct of
activities by the Authority through the Enterprise or in association with
daveloping States:; :



-72=

(11) “resolution II™ means resolution II of the Third United Nations
Conference on the Law of the Sea;

(12) “resources" means all solid, liquid or gaseous mineral resources jin situ
in the Area at or beneath the sea-bed., including polymetallic nodules;

(13) “Secretary-General" means the Secretary-General of the Authority;

(14) "sponsoring State"™ means a State which submits a certificate of
sponsorship of an applicant in accordance with article [19] and which assumes
responsibilities in accordance with article [21);

(15) “"State” means a State Party to the United Nations Convention on the Law
of the Sea. The term “State” applies mutatis mutandiz to an entity entitled to
become a party to the Convention in accordance with article 305 of the Convention
(see annex II).



-73—

PART II

PROSPECTING

SECTION 1. NOTIFICATIORS OF PROSPECTING
Article 3 (3, 4)

1. A proposed prospector shall notify the Authority of its inteantion to engage in
prospecting.

2. Notifications shall be addressed to the Secretary-General.
3. Notifications may be submitted to the Authority at any time.
4. Notifications by the Enterprise shall be submitted by its Governing Board.

5. Notifications by a State shall be submitted by the authority designated for
that purpose by it.

6. Notifications by an entity shall be submitted by its designated representative
or the authority designated for that purpose by the sponsoring State or States.
Article 4 (5)

F ¢ potificati

1. Notifications shall be submitted in the prescribed form (see annex I) and
shall conform to the requirements set forth in these regulations.

z. Notifications shall be submitted in six copies in one of the languages of the
Authority and shall be duly sigmed.
Article 5 (6)
n rotifi ion

Each notification shall contain:

(a) the name, nationality and mail, cable and telex addresses and telephone
number(s) of the proposed prospector and its designated represeatative:;

(b) the co-ordinates of the broad area or areas within which prospecting is
to be conducted;

/.l.
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(c) a general description of the prospecting programme including the date of

commencement and its approximate duration;

(d) a written undertaking to comply with the Convention and -he relevant
rules, regulations and procedures of the Authority concerfing:

(i) co-operation in the training programmes in conmnection with marine
scientific research and transfer of technology as referred to in the
Convention (articles 143 and 144);

(ii) protection of the marine environment;

(1ii) acceptance of verification by the Authority of compliance therewith.

Article 6 (7, 8)

Acknowledgement of receipt., recording and transmittal
of notifications

1. The Secretary-Gemeral shall promptly acknowledge in writing to the designated
representative of the proposed prospector or to the authority designated for that
purpose by the State concerned the receipt of the notification and the attachments
and annexes thereto, specifying the time and date of receipt.
2. Each notification shall be recorded by the Secretary-General upon receipt.
3. The record shall contain:

(a) the time and date of receipt of the notification;

(b) a list of attachments and annexes thereto;

(c) the name and address of the proposed prospector and of its designated
representative.

4. The Secretary-General -~hall promptly notify the President and members of the
Council of the receipt of such notification.

S. The Secretary-General shall circulate the particulars recorded to all members
of the Authority.
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SECTION 2. COMNSIDERATION OF NOTIFICATIONS AND COMMENCEMENT
OF PROSPECTING

Article 7 (9)

Considaration of notifications

1. Upon acknowledgement of the receipt of a notification by a proposed
prospector, the Secretary-General shall promptly consider the notification.

2. The Secretary-General shall inform the proposed prospector within 30 days of
receipt of the notification if it includes any part of a designated area or 2n area
for which an application for designation is pending, or if the written undertaking
is not satisfactory. The proposed prospector may amend its notification.

3. If the particulars of the notification fulfil the requirements of these
regulations and the undertaking is satisfactory, the Secretary-General shall record
the notification in the register maintained for that purpose and so inform the

President, members of the Council and the prospector within 45 days of the receipt
of the notification.

Article 8 (10)

Prospecting

1. Prospecting shall be conducted in accordance with these regulations and may
commence only after the prospector has been informed by the Secretary-General that
its notification has been recorded pursuant to article 7, paragraph 3.

2. Prospecting shall not confer on the prospector any rights with respect to
resources. A prospector may, however, recover a reasonable quantity of minerals to
be used for testing.

3. Prospecting may be conducted simultaneously by more than one prospector in the
Same area oOr areas.

4, Prospecting shall be without time-limit.

SECTION 3. SUBMISSION OF REPORTS TO THE AUTHORITY
Article 9 (11)

Reports and other information

1. A prospector shall inform the Secretary-General of any change in the
information contained in the notification.

2. A prospector shall file an annual report to the Authority within 90 days of
the end of each calendar year.

Jeoo
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3. The report shall contain:

(a) a general description of the status of prospecting, inclading data on the
amount of polymetallic nodules recovered for the purpose of testiny;

(b) information on compliance with the undertaking stipulatel in
article 5 (4);

(c) observations on any activities affecting safety at sea aad accommodation
with other marine activities.

4. Reports shall be in one of the languages of the Authority and shall be
addressed to the Secretary-General, who shall submit them to the Council.
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PART III Cos

APPLICATIOMS FOR APPROVAL OF PLANS OF WORK

SECTION 1. GENERAL PROVISIONS

Article 10 (12)

Right to apply

The following entities have the right to apply to the Authority for approval
of a plan of work for exploration or exploitation or for exploration and
exploitation:

(a) the Enterprise, on its own behalf or in a joint arrangement;

(b) States or State enterprises or natural or juridical persons which possess
the nationality of States or are effectively controlled by them or their nationals,
when sponsored by such States, or any group of the foregoing which meets the
requirements of these regulationms.

Article 11 (13)

Iime of submission for approval of plans of work

1. Applications may be submitted at any time, except as provided in paragraph 2.

2. Applications by pioneer investors shall be submitted within six months from
the entry into force of the Convention.

Article 12 (13)

Iime of submisaion for approval of a plan of work with
xespect to a reserved area

1. Any developing State or any natural or juridical person sponsored by it ana
effectively controlled by it or by another developing State which is a qualified
applicant, or any group of the foregoing, may notify the Authority that it wishes
to submit a plan of work with respect to an area which has been reserved for the
Enterprise. The Secretary-General shall promptly acknowledge receipt of the
notification and promptly forward it to the Enterprise.

2. Applications for a reserved area referred to in paragraph 1 may be submitted
at any time after such an area becomes available following a decision by the
Enterprise that it does not intend to carry out activities in that area in
accordance with the Convention.

/eas



-78~

3. If the Enterprise has not taken a decision within six months after receipt of
the notification, the application shall be considered by the Council.

Article 13 (14)

Submissi ¢ applications

1. Applications by the Enterprise shall be submitted by its Governing Board.

2. Applications by a State shall be submitted by the authority designated for
that purpose by it.

3. Applications by entities other than States shall be submitted by their
designated representatives or the authority designated for that purpose by the
sponsoring State or States.

4. Applications shall be submitted to the Authority through the Secretary-General.

Article 14 (15)
Form of applications

1. Applications shall be submitted in the prescribed form (see annex I) and skall
be in conformity with the requirements set forth in these regulations.

2. Applications shall be submitted in six copies in one of the languages of the
Authority and shall be duly signead.

SECTION 2. CONTENT OF THE APPLICATION

Article 15 (16)

ldentificati £ ¢} licaat

1. Each application shall contain the name and mail, cable and telex addresses
and telephone number(s) of the applicart and its designated representative.

2. Applications by a State enterprise or by a natural or juridical person shall
contain information on its nationality or control by a State or its nationals, or
States or their nationals, the name of the sponsoring State or States and, as
appropriate, its place of registration and its principal place of business.
Applications by a juridical person shall also include a copy of its certificate of
registration.

3. Applications by a partnership or consortium of entities shall contain the
required information with respect to each component.
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Article 16 (17)

Evidence of nationality or control

1. Applications by entities other than States or the enterprise shall include a
certificate or other official documentation issued by the sponsoring State or
States confirming that:

(a) the applicant is a national of such State or States; or

(b) the applicant is subject to the effective control of such State or States
or their nationals.

2. The certificate shall be submitted in the prescribed form (see annex I).

3. This article applies mutatis sutandis to entities in a joint arrangement with
the Enterprise.

Article 17 (18)

Sponsorahip

1. Applications by an entity other than a State or the Enterprise shall be
accompanied by a certificate of sponsorship issued by the State of which it is a
national or by which it is effectively controlled. 1In the case of an application
submitted by a pioneer investor, the certifying State or States shall be deemed to
be the sponsoring State or States provided that the certifying State or States are
Parties to the Convention.

2, If an applicant has more than one nationality, as in the case of a partnership
or consortium of entities from more than one State, each such State shaill sponsor
the application. '

3. If an applicant has the nationality of one State or States and is effectively
controlled by another State or States or by their nationals, all such States shall
sponsor the application. :

4. This article applies mutatis sutandis to entities in a joint arrangement with
the Enterprise.

Article 18 (19)

Iorm of the certificate of sponsorship

1. A certificate of sponsorship shall be submitted by each spomsoring State in
the prescribed form (see annex I) and shall conform to the requirements set forth
in these regulations.
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2. A certificate shall be submitted in six copies in ome of the languages of the
Authority and shall be duly signed.

Article 19 (20)

Content of the certificate of sponsorship

Each certificate of sponsorship shall contain:
(a) the name of the applicant;
(b) the name of the sponsoring State;

(c) the date of deposit of the instrument of ratificatiom of, or accession to
the Convention by the sponsoring State;

(¢) a statement as to whether the applicant is a registered pioneer investor;
(e) & statement as to whether the sponsoring State is a certifying State;
(f) a statement that the State sponsors the applicant; and

(g) a declaration that the sponsoring State assumes responsibility in respect
of the application in accordance with article 139 and samnex IIX, article 4,
paragraph 4, of the Convention (see annex II) and article 21 of these regulations.

Article 20 (21)

Termination of sponsorship

1. Each applicant shall have the required sponsorship throughout the period of
the contract.

2. If a State terminates the sponsorship it shall promptly notify the
Secretary-General thereof in writing. Termination of sponsorship shall take effect
six months after the date of receipt of the notification, unless the notification
specifies another date.

3. In the event of termination of sponsorship the coatractor shall within the
period referred to in paragraph 2 obtain another sponsor meeting the requirements
prescribed in these regulations.

4. Failure to obtain a sponsor within the required period shall result in the
termination of the contract.

5. The Secretary-General shall promptly notify States of the terminatiom or
change of sponsorship.

/'.'
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K ibili A liabili

1. Responsibility of States and, as appropriate, of international organizations
to ensure that activities in the Area shall be carried out in conformity with the
Convention and its annexes shall be governed by article 139 of the Comvention.

2. Liability of States, international organizations, entities, or comntractors for
failure to carry out their responsibilities or for damage arising out of wrongful
acts or omissions shall be governed by article 139 and annex III, articles 4

and 22, of the Convention (see annex II).

Article 22 (24)
Financial capabilities

1. Each application shall contain specific and sufficient information to emable
the Council to ascertain whether an applicant is financially capable of carrying
out the proposed plan of work and of fulfilling its fimancial obligations to the
Authority.

2. (a) An application by the Enterprise shall include confirmation by the
Governing Board of the availability of funds to meet the estimated costs of the
proposed plan of work;

(b) An application by a State or a State enterprise shall include a statement
by the State or the sponsoring State certifying that the applicant has the
necessary financial resources to meet such costs;

(¢) An application by an entity shall include copies of its audited financial
statements, including balance sheets and profit-and-loss statements, for the most
recent three years; and

(i) if the applicant is a newly organized entity and an audited balance sheet
is not available, a pro forma balance sheet certified by an appropriate
official of the applicant;

(ii) if the applicant is a subsidiary of another entity, copies of such
financial statements of that entity:

(iii) if the applicant is controlled by a State or State enterprise, a
statement from the State or State enterprise that the app.icant will have
the financial resources to carry out the plan of work;

(iv) if the applicant is a partnership or consortium of entities, copies of
such financial statements for each component:

(d) If an applicant referred to in subparagraph (c) intends to finance the
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proposed plan of work in whole or in part by borrowings, its application shall
include:

(i) a statement specifying the sources of such borrowings;

(ii) the anticipated schedule for the repayment of principal and the payment
of interest;

(iii) 4if such borrowings are to be guaranteed by its parent organisation
sponsored by a State, the most recent audited balance sheet of the parent
organization or, if not relevant, a pro forma balance sheet certified by

an appropriate official;

(iv) 1if such borrowings are to be guaranteed by a sponsoring State, a
statement by that State certifying that the applicant has the necessary
financial resources to meet such guarantees;

(e) If the applicant is a partnership or consortium of entities in a joint
arrangement, each component shall provide the information required by this article.

Article 23 (25) .

Technical capabilities

1. Each application shall contain sufficient information to enable the Council to
ascertain whether an applicant is technically capable of carrying out the proposed
pPlan of work.

2. Such information shall include:

(a) & general description of the applicant's previous experience. knowledge,
skills and expertise relevant to the proposed plan of work; and

(b) a general description of the equipment and methods expected to be used in
carrying out the proposed plan of work and other relevant non-proprietary
information about characteristics of such technology and informatioa on where such
technology is available.

Article 24 (26)

Undertakings by the applicant

Each application, other than applications submitted by the Enterprise, shall
contain the following undertakings by the applicant:

(a) to accept as enforceable and comply with the applicable obligations
created by the provisions of part XI of the Convention, the rules, regulations and
procedures of the Authority, the decisions of the organs of the Authority and the
terms of its contracts with the Authority:

/oo
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(b) to accept control by the Authority of activities in the Area, as
authoriszsed by the Convention;

(c) to provide the Authority with a written assurance that its obligations
under the contract will be fulfilled in good faith;

(4) to comply with the provisions on the transfer of technoloqgy set forth in
these regulations.

Article 25 (27)

Bxevious contracts with the Authority

If the applicant or any of its components has previously been awarded any
contract with the Authority, the applicant shall include in its application:

{(a) the Adate of the comtract:

(b) the dates of reports submitted to the Authority in connection with the
contract;

(c) the date of termination of the comtract, if applicable.

Article 26 (28)

Certificate of compliance

An application by a pioneer investor shall be accompanied by a certificate of
compliance with the provisions of resolution II, issued by the Preparatory
Commission.

Article 27 (30)

Total area covered by the application

1. Each application, other than those submitted by the Enterprise or those
referred to in article 22, shall define the boundaries of the area under
spplication in accordance with generally applicable rules®* and shall cover a total
area, which need not be a single continuous area, sufficieantly large and of
sufficient estimated commercial value to allow two mining operations. The
applicant shall indicate the co-ordinates dividing the area into two parts of equal
estimated commercial value.

* Such as the World Geodetic System.

N
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2. No part of the area under application shall include areas designated as
reserved areas or areas disapproved by the Council for exploitation by comntractors
or the Enterprise in cases where substantial evidence indicates the risk of serious
harm to the marine environment.

Article 28 (31, 32, 33)
Dpat 4 inf ti to ] bmitted by t} licant
bef the desi Li = T
1. Each application shall contain sufficient data with respect to the area under
application to enable the Council to designate a reserved area based on the
estimated commercial value of each part. Such information shall include data

available to the applicant with respect to both parts of the area under

application, including the data used to determine their commercial value, relating
to:

(a) the location and evaluation of the polymetallic nodules in the areas,
including:

(i) the results of testing of technologies related to the recovery and
processing of polymetallic nodules:

(ii) mapping of conditions such as sea-bed topography, bathymetry and bottom
currents;

(iii) average demsity of polymetallic nodules in kg/m?;

(iv) average elemental content of metals of economic interest based on
chemical assays in (dry) weight per cent:

(v) a calculation, based on standard procedures, using the data submitted,
that the two areas could be expected to contain metals of equal estimated
commercial value expressed as recoverable metal in the mineable areas:

(vi) an estimate of the statistical level of confidence of the data used in
the above calculation;

(b) environmental parameters (seasonal and during test period) including wind
speed and direction, wave height, period and direction, surface current speed and
direction, and ecology.

2, Each application shall contain the information on financial and technical
capabilities referred to in articles 22 and 23 and a preliminary estimate of the
costs of the proposed plan of work for the area under application.

3. In the case of a plan of work for exploration only, the appli:ant. shall
submit, in addition to the data and information referred to in paragraphs 1 and 2,
the following:

/e
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(a) a2 general description of the proposed exploration programme;

(b) a general outline of studies to be undertaken in respect of the
ervironmental, technical, economic, commercial and other appropriate factors which
must be taken into account in exploitation and their scheduled completion dates; and

{c) the period within which the exploration is proposed to be completed.

4. In the case of a plan of work for exploration and exploitation the applicant
shall submit, in addition to the data and information referred to in paragraphs 1,
2 and 3, subparagraphs (b) and (c), the following:

(a) a general description of the proposed exploration and exploitation
pProgramme; and

(b) a written undertaking that within the period referred to ia paragraph 3,
subparagraph (c), he will submit the data and information referred to in
article 29, paragraph 2.

5. Failure to comply with paragraph 4, subparagraph (b), of this article could
result in the revocation of the contract for exploration and exploitation.

6. On the basis of the data and information submitted by the applicant, if found
satisfactory by the Council, it shall designate which part is to be reserved solely
for the conduct of activities of the Authority through the Enterprise or inm
association with developing States or natural or juridical persons sponsored and
effectively controlled by them.

Article 29 (32, 33)

Dat 3 inf L to 1 bmitted by ti licant
before final approval of the plan of work

1. After the Council has designated which part of the area is to be reserved
solely for the conduct of activities by the Authority through the Enterprise or ia
association with developing States, the applicant shall submit, with a view to
receiving final approval of the plam of work in the form of a coantract, the
following:

(a) data and information which enables the Legal and Technical Commission to
make the decision which it is required to make in accordance with article 38,
paragraph 4, subparagraphs (b), (c) and (48):

(b) a description of the financial plan to pay for the costs of his plan of
work;

(c) data on the availability of capital, credit or other financial resources
accessible to the applicant;

(d) a schedule of anticipated yearly expenditures;

,‘Il
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(e) the skills and capabilities of the project personnel to be responsible
for the conduct of the proposed plan of work; and

(f) a practical programme for the training of persomnnel of the Authority and
developing States including the participation of such personnel in the activities
in the area covered by the plan of work.

2. In the case of a plan of work for exploitation only for an area for which he
has already received an exploration contract the applicant shall submit in additiomn
to the data and information referred to in paragraph 1 the following:

(a) wupdated data and information referred to in paragraph 2 of article 28;
(b) a description of the proposed exploitation programme;

{c) the programme and schedule for the design, construction and testing of
commercial-scale mining and processing systems and their useful life:

(d) the projected date for the commencement of commercial production; and

(e) the expected duration of exploitation and the factors on which it is
based, including the rate of depletion of the polymetallic nodules.

3. In the case of a plan of work for exploitation only without having previously
applied for an exploration contract for the same area the applicant shall submit,
in addition to the data and information referred to in paragraph 1 and paragraph 2,
subparagraphs (b)-(e), the following:

(a) data and information referred to in paragraphs 1 and 2 of article 28; and

(b) any additional data and information on which he based his decision to
apply for a contract for exploitation only, including any reports on the
exploration phase and the acquisition of rights in respect of the area applied for.

4. The Council shall approve the plan of work if it finds satisfactory the data
and information submitted by the applicant in accordance with articles 28 and 29.

SECTION 3. FEES

Article 30 (35)
Payment of application fees

1. Each applicant, at the time of submission of its application for the approval
of a plan of work for exploration or exploitation, or for exploration and
exploitation, shall pay to the Authority $US 500,000 or its equivalent in freely
convertible currency, as an application fee for the administrative cost of
processing the application. A pioneer investor shall, however, pay $US 250.000.
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2, If the actual administrative costs incurred by the Authority in processing the
application determined in accordance with its rules and procedures are less than
the amount of the application fee paid by an applicant, the difference shall be
refunded to the applicant.

3. The amount of the application fee shall be adjusted by the Council in
accordance with its rules and procedures so that the amount specified in this
article shall remain the same in constant terms relative to the base year and to
ensure that the fee covers the administrative costs.

4. The Enterprise shall be exempt from the payment of an application fee for the
approval of its plan of work during the initial period required for it to become
self-supporting, which shall not exceed 10 years from the commencemeat of its
commercial prodyction.
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PART IV

PROCESSING OF APPLICATIONS

SECTION 1. RECORDING AND TRANSMITTAL OF APPLICATIONS
Article 31 (36)
B i 3 ittal of licati
1. Each application shall be recorded by the Secretary-General upon receipt.
2. The record shall contain:
(a) the time and date of receipt of the application;
(b) a list of attachments and annexes thereto;

(c) the name and address of the applicant and of its designated
representative or of the authority designated for that purpose by the State
concerned; and

(d) the name of each sponsoring State and the date of deposit of its
instrument. of ratification of, or accession to the Convention.

3. The Secretary-General shall promptly notify the President and members of the
Council and the Chairman and members of the Legal and Technical Commission of the
receipt of such application and shall circulate the particulars recorded to all
members of the Authority.

Article 32 (37)

Acknowledgement of receipt of the application

The Secretary-General shall promptly acknowledge in writing to the designated
representative of the applicant or the authority designated for that purpose by the
State concerned, receipt of the application and the attachments and annexes
thereto, specifying the time and date of receipt.

Article 33 (38)

saf tody of t) licati

The Secretary-Gemeral shall place the application and the attachments and
annexes thereto in safe custody until required by the Commission or the Council.

/..0
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Article 34 (39)

Confidentiality of data and information

The Authority shall ensure the protectioa of the confidentiality of data and
information in accordance with the rules for protection of confidentiality.

SECTION 2. CONSIDERATION OF APPLICATIONS FOR APPROVAL
OF PLANS OF WORK
Article 35 (40)

Consideration by the Legal and Techanical Commission

1. Upon receipt of the notification of an application, the Chairman of the Legal
and Technical Commission shall place the consideration of the application on the
agenda for the next meeting of the Commission.

2. The Legal and Technical Commission shall examine applications in the order in
which they are received.

3. The Legal and Technical Commission shall ascertain whether the applicant:
(a) has complied with the procedures established in these regulations;
(b) has given the undertakings and assurances specified in article 2¢;

(c) possesses the financial and technical capabilities to carry out the
proposed plan of work;

(d) has satisfactorily discharged its obligations under any previous contract
with the Authority.

4, The Legal and Technical Commission shall determine whether the proposed plan
of work:

(a) 1is in accordance with the reguirements set forth in these regulations;
(b) ensures the effective protection of human health and safety;
(c) ensures the protection of the marine eanvironment of the area;

(d) ensures that installations will not interfere with the use of recognized
sea lanes essential to international navigation or intense fishing activity.

5. In discharging its duties described in paragraphs 3 and 4 the Legal and

Technical Commission shall apply these reqgulations in a uniform and
non-discriminatory manner.

,o.o
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6. The Legal and Technical Commission shall not recommend for approval the plan
of work if:

(a) part or all of the area covered by the proposed plan of work is included
in an approved plam of work or a previously submitted proposed plan of work which
has not yet been decided upon by the Council;

(b) the proposed plan of work for exploration and exploitation or for
exploitation only of part or all of the area clearly indicates the risk of serious
harm to the marine enviromment: or

(c) the proposed plan of work has been submitted or sponsored by a State
which already holds:

(i) plans of work for exploration and exploitation or exploitation omly in
non-reserved areas that, together with either part of the area covered by
the application for a plan of work, exceed in size 30 per cent of a
circular area of 400,000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work;

(ii) plans of work for the exploration and exploitation or exploitation only
in non-reserved areas which, taken together, constitute 2 per cent of the
total sea-bed area which is not reserved or disapproved for exploitation
pursuant to subparagraph (b) above.

7. If the Legal and Technical Commission finds that an applicant has not complied
with these regulations or that an application is otherwise incomplete or defective,
it shall notify the applicant. The applicant may amend its application within

45 days of such notification.

8. In reviewing a proposed plan of work, the Legal and Technical Commission shall
take into account the policies and objectives relating to activities in the Area as
provided for in article 150 and annex III, article 13, paragraph 1, of the
Convention (see annex II),

9. The Legal and Technical Commission shall make its report and recommendation to
the Council on the designation of the areas and on the plan of work within 45 days
of the receipt of the data contained in an application, or if an application is
amended, within 45 days of the receipt of the data contained in the amendment.

10. The Legal and Technical Commission's report and recommendation may be deferred
for a further period of 45 days if the Legal and Technical Commission requests an
independent expert to assess whether all data required by these regulations have
been submitted.

/'.l
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Article 36 (34)
Priority among applicants

An applicant who has an approved plan of work for exploration only shall have
priority among applicants submitting plans of work for exploitation of the same
area or resources. Such priority may be withdrawn if the applicant's performance
has not been satisfactory.

Article 37 (41)

Consideration by the Council of the report and recommendation

1. The Council shall consider each report and recommendation of the Legal and
Technical Commission at its next meeting, provided that the members of the Council
shall have received copies of the report and recommendation at least 15 days prior
to the meeting.

2. Within 60 days thereafter the Council, in accordance with its rules of
procedure, shall decide upon the report and recommendation of the legal and
Technical Commission.

3. The Secretary-Gemeral shall, promptly and in writing, notify the applicant or
its designated representative or the authority designated for that purpose by the
State concerned and each sponsoring State of the decision of the Council.

Article 38 (43)

The contract

1. After a plan of work has been approved by the Council, it shall be concluded
in the form of a contract by the Secretary-General and the applicant.

2. The contract shall also include the terms* for transfer of technology and
training programmes and provide for, inter alja, security of tenure, accord the
applicant the exclusive right to explore, explore and exploit, or exploit only the
area covered by the plan of work in respect of a specified category of resources
and ensure that no other entity operates in the same area for a different category
of resources in a manner which might interfere with the operations of the applicant.

L The terms and conditions of a standard contract will have to be
elaborated.
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Article 39 (44)

Notification of contract

The Secretary-General shall notify the members of the Autho:ity of the
conclusion of each contract. Such notification shall contain the date of its
conclusion, the ideantity of the contractor and its sponsoring State or States, the
co-ordinates of the contract area and the reserved area.
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Article 2 (31 bis) 1/

Use of terms

Yor the purposes of this Part:

“Interim period®” means the period that begins five years prior to 1 January of
the year in which the earliest commercial production is planned to commence under
an approved plan of work. If the earliest commercial production is delayed beyond
the year originally planned, the beginning of the interim period chall be adjusted
accordingly.

The duration of the interims period shall be for 25 years or antil:

(a) the end of the Review Conference which shall be convened by the Ascembly.
15 years from ! January of the year in which the earliest commercial
production commences under an approved plan of works or

{b} the date when new arrangements or agreements on commodities produced fromw
the minerals derived from the Area in which all interested parties,
inciuding both producers and consumers, participate, and to which the
Authority is a party, enter into forcej; 2/

wvhichever is the earliest.

PART V. PRODUCTION AUTHORIZATIONS }/
SECTION 1 ~ GENERAL PROVISION
Article 4S5

Production authorization for commercial groduction

During the interim period, commercial production shall not be undertaken
pursuant to an approved plan of work until the applicant has applied for, and has
been issued, a production authorization by the Authority. &

1/ This article would form part of article 2 (use of terms' of document
LOS/PCN/SCN.3/WP.6.

2/ Article 151 (3).

3/ The placement of this Part could be reviewed in light of further work on
the draft Regulations on Prospecting, Exploration and Exploitation of Polymetallic
Nodules in the Area.

4/ Article 151 (2) (a).
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SECTION 2 - SUBMISSION OF APPLICATIONS FOR PRODUCTION
AUTHORIZATIONS AND NOTIFICATIONS

Article 46

Right to apply

A contractor who has an approved plan of work for exploration and exploitation
or for exploitation only has the right to apply for a production authoriszation.

Article 47

Time of submission of applications for production authorizations

1. Applications for production authorizations may not be submitted more than
five years prior to the planned commencement of commercial production under the
plan of work, unless the Legal and Technical Commission, having regacd to the
aature and timing of project development, prescribe another period in accordance
with its rules, regulations and procedures. 5/

Article 48

Time of submission of notifications by pioneer investors 6/

1. When a pioneer investor intends to commence commercial production within
five years, it shall notify the Legal and Technical Commission.

2. If a pioneer investor is unable to begin production within the period of
ive years from the date of application for production authogrization for reasons

beyond its control, it shall apply to the Legal and Technical Commission for an
extension of time.

3. The Commission shall grant the extension of time for a period not
exceeding five years and not subject to further extension, if it i¢ satisfied that

the pioneer investor cannot begin commercial production on an economically viable
basis at the time originally planned.

5/ Article 151 (2) (a).

&/ Resgolution II, para. 9 (b).
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Article 49

Submission and form of applications

Articles 14 and 15 7/ apply mutatis mutandis to the submission and form of
applications for production authorizations.

SECTION 3 - CONTENT OF APPLICATIONS FOR PRODUCTION AUTHORIZATIONS
Article 50

Content of applications for production authorizations

Bach application for production authorization shall:

(a) specify the date of the planned commencement of commer<ial production
under the approved plan of work;

(b} specify the quantity of nickel expected to be recovered each year under
the approved plan of works 8/

(c) contain information indicating the levels of production of other metals
such as copper, cobalt and manganese extracted from the polymetalilic nodules that
would be recovered together with the quantity of nickel specified in accordance
with subparagraph (b)j; 9/

(d) include a schedule of expenditures to be made by the applicant for each
12-month period after it has received the production authorization, which are
reasonably calculated to allow it to begin commercial production on the date
Planned. 10/ The application shall state the method of calculation, the
assumptions about inflation and other relevant factors incorporated into the
schedule)

(e) include any changes in the information previously submitted under
article 33. 11/

LOS/PCN/SCN.3/WP.6.
Article 151 (2) (b).
Article 151 (7).,

Article 151 (2) (b).

E B ¢ e w

LOS/PCN/SCN. 3/WP. 6.
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SECTION 4 - RECORDING AND TRARSMITTAL OF APPLICATIONS FOR
PRODUCTION AUTHORIZATIONS

Article 51

Recording ind transmittal of applications

1. Bach application for production authorization shall be recorded by the
Secretary-General upon receipt. 12/

2. The record shall contain:
(a) the time and date of receipt of the application;
(b) a list of attachments and annexes thereto)

(¢) the name and address of the applicant and of its designated
representative. 13/

3. The Secretary-General shall promptly notify the Chairman and members of
the Legal and Technical Commission of the receipt of such application. 14/

Article 52

Acknowledgement of the receipt of the application 15/

The Secretary-General shall promptly acknowledge in writing to the designated
representative of the applicant the receipt of the application for production
authorization and the attachments and annexes thereto, specifying the time and date
of receipt.

Article S3

\ Safe custody of the application 16/

The Secretary-General shall place the application for production authorization
and the attachments and annexes thereto in safe custody until required by the Legal
and Technical Commission.

LOS/PCN/SCN.3/WP.6, article 36 (1l).
LOS/PCN/SCN.3/WP.6, article 36 (2).
LOS/PCN/SCN.3/WP.6, article 36 (3).

LOS/PCN/SCN.3/WP.6, article 37.

Bk kEE

LOS/PCN/SCN.3/WP.6, article 38.

e
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Article 54

Confidentiality of data and information 17/

The Authority shall ensure the protection of the confidentiality of data and
information in accordance with the applicable subsidiary rules and procedures.

(a)
sum of:

(i)

(i)

(b)

(1)

(ii)

SECTION 5 - PRODUCTION CEILING
Article 55

Production ceiling 18/

The production ceiling for any year of the interim period shall be the

the difference between the trend line values for nickel consumption, as
calculated pursuant to subparagraph (b), for the year immediately prior
to the yuear of the earliest commercial production and the year
immediately prior to the commencement of the interim period) and

sixty per cent of the difference between the trend line values for nickel
consumption, as calculated pursuant to subparagraph (b), for the year
which the production authorization is being applied for and the year
immediately prior to the year of the earliest commercial productions.

Eor the purposes of subparagraph (a):

trend line values used for computing the nickel production ceiling shall
be those annual nickel consumption values on a trend line computed during
the year in which a production authorization is issued. The trend line
shall be derived from a linear regression of the logarithms of actual
nickel consumption for the most recent l15-year period for which such data
are available, time being the independent variable. This trend line
shall be referred to as the original trend line)

if the annual rate of increase of the original trend line is less than

3 per cent, then the trend line used to determine the quantities referred
to in subparagraph (a) shall instead be one passing through the original
trend line at the value for the first year of the relevant l5-year
peciod. and increasing at 3 per cent annually; provided however that the
production ceiling established for any year of the interim period may not
in any case exceed the difference between the original trend line value
for that year and the original trend line value for the year immediately
prior to the commencement of the interim period.

17/ LOS/PCN/SCN.3/WP.6, article 39.

18/ Article 151 (4).
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Article 56

Calculation of production ceiling

The Legal and Technical Commission shall calculate the nickel production
ceiling in accordance with article 55. 19/

SECTION 6 - CONSIDERATION OF APPLICATIONS FOR PRODUCTION
AUTHORIZATIONS

Article 57

Consideration of applications by the Legal and Technical Commission

1. Six months after the entry into force of the Convention, and thereafter
each fourth month, the Legal and Technical Commission shall take up for
consideration any applications for production authorizations submitted during the
immediately preceding period. 20/

2. Upon receipt of notification of applications submitted during the
immediately preceding period, the Chairman of the Legal and Technical Commission
shall convene a meeting of the Commission to consider the applications. 21/

3. Subject to paragraph 4, the Commission shall issue the production
authorization for the level of production applied for unless:

(a) the sum of that level and the levels already authorized exceeds the
nickel production ceiling as calculated pursuant to article 55 in tne year of
issuance of authorization, during any year of planned production falling within the
interim period, or

(b) the issuance of the production authorization contravenes the obligations
of the Authority under a commodity agreement Oor arrangement to which it has beconme
a party. 22/

4. when more than one application for production authorizations have been
submitted during the period immediately preceding any meeting of the Commission and
a selection must be made among applicants because of the production limitation set
forth in article 55, or because of the obligations of the Authority under a

"Articles 165 (2) and 151 (2-7).
A3/7 (l).

LOS/PCN/SCN.3/WP.6, article 40 (1).

R EREE

A3/7 (1), article 151 (2) (4).
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commodity agreement or arrangement to which it has become a party, the Commission
shall submit to the Council the applications together with its recommendations. 23/

Acticle 58

Selection among applications for production authorizations

1. Upon receipt of such applications and recommendations, the President of
the Council shall promptly convene a meeting of the Council. 24/

2. The Council shall make the selection among the applications for
production authorization on the basis of objective and non-discriminatory standards
set forth in these rules. 25/

Article 59

Priorities and standards for a selection among applicants

1. When a selection must be made among applicants for production
authorizations, the Council shall give priority to those applicants which:

(a) give better assurance of performance, taking into account their financial
and technical qualifications and their performance, if any, unde: previously
approved plans of workp

(b) provide earlier prospective financial benefits to the Authority, taking
into account when commercial production is scheduled to begin;

(c) have already invested the most resources and effort in prospecting or
exploration. 26/

2. Applicants which are not selected in any period shall have priority in
subsequent periods until they receive a production authorization. 27/

23/ A3/7 (D).
24/ A3/7 (7) and LOS/PCN/SCN.3/MP.6, article 40 (1).
25/ A3/7 (2).
26/ A3/7 (3).
21/ A3/7 (0.

[en.
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3. In making a selection, the Council shall take into account the need to
enhance opportunities for all States Parties, irrespective of their social and
economic systems or geographical locations so as to avoid discrimination against
any State or system, to participate in activities in the Area and to prevent
monopolization of those activities. 28/

Article 60

Priority to pioneer investors

1. pPioneer investors who have obtained approval of plans of work for
exploration and exploitation shall have priority over all applicants other than the
Enterprise -in the allocation of production authorisation. 29/

2. A pioneer investor who has notified the Legal and Technical Commission
that it will commence commercial production within five years may be given a
priority over any applicant who has obtained an extension of time pursuant to
article 48 (2) and (3). 30/

3. If the Commission, upon being given notice, pursuant to article 48 (1),
determines that the commencement of commercial production within five years would
exceed the production ceiling calculated in accordance with article 55, the
applicant shall hold a priority over any other applicant for the award of the next
production authorization allowed by the production ceiling. 31/

Article 61

Apport ionment amorg pioneer investors

1. If two or more pioneer investors apply for production authorizations to
begin cg-ntcial production at the same time and article 151, paragraphs 2 to 7, of
the Convention, would not permit all such production to commence simultaneously,
the Legal and Technical Commission shall notify the pioneer investors concerned.
within three months of such notification, they shall decide whether and, if so, to
what extent they wish to apportion the allowable tonnage among themselves. 32/

S —————————————

2 A3/7 (5).

29/ Resolution II, para. 9 (a).

31/ 1bid., para. 9 (c).

L]

28/
29
30/ 1bid., para. 9 {(b).
31
32

32/ 1bid., para 9 (d).
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2. 1f, pursuant to paragraph 1, the pioneer investors concerned decide not
to apportion the available production among themselves they shall agree on an order
of priority for production authorizations and all subsequent applications for
production authorizations will be granted after those referred to in this paragraph

have been approved. 33/

3. 1f, pursuant to paragraph 1, the pioneer investors concerned decide to
apportion the available production among themselves, the Legal and Technical
Commission shall issue to each of them a production authorization for such lesser
guantity as they bhave agreed. 1In each case the stated production requirements of
the applicant will be approved and their full production will be allowed as soon as
the production ceiling admits of additional capacity sufficient for the applicants
involved in the competition. All subsequent applications for production
authorizations will only be granted after the requirements of this paragraph have
been met and the applicant is no longer subject to the reduction of production

provided for in this paragraph. 34/

4. 1f the pioneer investors concerned fail to reach agreement within three
months of the notification referred to in paragraph 1, they shall. submit the matter
to binding arbitration in accordance with UNCITRAL Arbitration Rules and in
aceordance with the criteria set forth in article 59. 35/

Article 62

Priority of the Enterprise

1. The Enterprise shall have priority for production authorizations for two
mine sites. The production authorizations shall include the quantity of 38,000
metric tonnes of nickel from the available production ceiling, calculated in
accordance with article 55, that the Authority shall reserve to the Enterprise for

its initial production. 36/

2. After each of the pioneer investors has obtained production authorization
for its first mine site, the Enterprise shall have priority for production in
ceserved areas, whenever fewer reserved areas than non-reserved areas are under

exploitation. 37/

t

33 / Ibidol Pafa. 9 (e) .

Ibid., para 9 (f).

ibid., paras. 5 (c) and 9 (g}.

Ibid., para. 9 (2) and article 151 (S).

Ibid., para. 9 (a) and A3/7 (6).

S

/o--
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3. The Enterprise upon notifying the Legal and Technical Commission that it
will commence commercial production within five years, may be given a priority over
any applicant who has obtained an extension of time pursuant to article 48 (2)
and (3). 38/

Article 63

Priority for reserved areas

Whenever fewer raeserved areas than non~-reserved areas are under exploitation,
applications for production authorizations with respect to reserved areas shall
have priority. 39/

Article 64

Issuance of groduction authorizations

1. The Legal and Technical Commission shall issue production authorizations
in accordance with these rules within 45 days of the date the Commission or the
Council takes up an application for consideration. 40/

2. The Legal and Technical Commission shall issue production authorizations
to a pioneer investor within 30 days of the date on which that pioneer investor

notifies the Commission that it will commence commercial production within five
years. 41/

Article 65

Production authorization as part of aggtoved plan of work

When issued, the production authorization and approved application shall
become a part of the approved plan of work. 42/

‘Ibido' P.t.- 9 (b)-
A3/7 (6).
A3/6 (2) (a) and A3/8.

Resolution 1I, para. 9 (b).

@'EE'Q'@‘

Article 151 (2) (e).
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Article 66

Re-application for production authorigzation

If an application for a production authorization is denied in accordance with
these rules, the applicant may apply again at any time. 43/ -

SECTION 7 - SUPPLEMENTARY PRODUCTION AUTHORIZATIONS

Acticle 67

Excess of annual production over the level authoriszed

1. An operator may in any year produce less than or up to 8 per cent more
than the level of annual production of minerals from polymetallic nodules specified
in his production authorization, provided that the overall amount of production
shall not exceed that specified in the authoriszation. 44/

2. An operator shall report t» the Legal and Technical Commission any excess
in the level of annual production of minerals from polymetallic nodules specified
in his production authorization.

3. Any excess over 8 per cent and up to 20 per cent in any year, or any
excess in the first and subsequent years following two consecutive years in which
excesses occur, shall be negotiated with the Legal and Technical Commission, which
may require the operator to obtain a supplementary production authorigation to
cover additional production. 45/

Article 68

Application for supplementary production authorisations

1. Sections 2 and 5 of this Part apply mutatis mutandis to applications for
supplementary production authorisations.

2. Applications for such supplementary production authorizations shall be
considered by the Legal and Technical Commission only after all pending
applications by applicants who have not yet received production authorizations have
been acted upon and due account has been taken of other likely applicants. The

43/ Article 151 (2) (f).
44/ Article 151 (6) (a).

45/ Article 151 (6) (a).

/oo.
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Commission shall be guided by the principle of not exceeding the total production
allowed under the production ceiling in any year of the interim period. It shall
not authorize the production under any plan of work of a quantity in excess of
46,500 metric tonnes of nickel per year. 46/

Article 69

The levels of production of other metals

The levels of production of other metals such as copper, cobalt and manganese
extracted from the polymetallic nodules that are recovered pursuant to a production
authorization should not be higher than those which would have been produced had

the operator produced the maximum level of nickel from those nodules pursuant to
these rules. 47/

46/ Article 151 (6) (b).

47/ Acticle 151 (7).
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(DRAFT FINANCIAL TERMS OF CONTRACT)

Working paper by the Secretariat
Addendum

Explanatory note

This addendum contains the draft regulations concerning the Financial Terms of
Contracts. They follow in sequential order the draft regulations already submitted
in documents LOS/PCN/SCN.3/WP.6 and Add.l. The Commission may wish to review the
final placement of these regulations in the

light of further work on the draft
Regulations on Prospecting, Exploration and Exploitation of Polymetallic Nodules in
the Area. The

issue of financial incentives shall be dealt with in a later set of
"draft articles. Draft articles will also be prepared on accounting principles to
be issued by the International Sea-Bed Authority.

/eoe
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Article 2
Use of terms 1/
For the purposes of this Part:

(1) “accountants” means the certified independent accountants selected by the
contractor in accordance with this Part; 2/

(2) “accounting year" means a calendar year or such other pericod of 12 months
as the Authority and the contractor may agree; 3/

(3) “"cash surplus” means in any accounting year the contractor's gross
proceeds received in that year, less the contractor's operating costs paid in that
year and the payments in that year of the Authority's share of net proceeds; 4/

1/ This article could form part of article 2 (Use of terms) of document
LOS/PCN/SCN.3/WP.6.

2/ A3/13 (9) (b).

3/ Flexibility is provided to allow for use of an accounting year that may
coincide with one the contractor uses elsewhere, or allow the Authority to use
different accounting years for different contractors to spread the administrative
burden.

4/ Based on the definition at the end of A3/13 (6) (d) (i). Gross proceeds
and operating costs are elsevhere defined on an accrual basis in accordance with
generally recognized accounting principles. However, in this definition it is
necessary to make clear that only proceeds actually received in the year
(irrespective of when the sale accrued) are included, because aggregates used in
internal rate of return (IRR) calculation are measured in cash terms. The tinme
cash is paid or received is of crucial importance because of the effect of
discounting.

e
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(4) "commencement of commercial production” means the date on which a
contractor engages in a sustained large-scale recovery operation which yields a
quantity of materials sufficient to indicate clearly that the principal purpose is
large-scale production rather than production intended for information gathering,
analysis or the testing of equipment or plant; 5/

(5) "development costs” means:

(a) (i) all expenditures incurred by the contractor 6/ prior to the
commencement of commercial production that are directly related to
the development of the productive capacity of the area covered by
the contract and the activities related thereto for operations under
the contract, 7/ including, inter alia, costs of machinery,
equipment, ships, processing plant, construction, buildinas, land,
roads, prospecting and exploration of the area covered by the
contract, research and development, interest, required leases,
licences and fees; 8/ and

(ii) expenditures similar to those set forth in (i) above incurred
subsequent . to the commencement of commercial production and
necessary to carry out the plan of work, except those chargeable to
operating costs; 9/

——————————

5/ Based on A3/17 (2) (g). The.Pfeparatoty Commission may wish to provide
numerical specificity to the general terms used in the definition in order to
provide desirable predictability and to avoid possible disputes. It could, for
instance, consider 70 pPer cent as a reasonable rate. It could also consider a
25 per cent figure as a reasonable quantity of material sufficient to indicate that
the principal purpose is large scale production. If the Preparatcry Commission so
decides, a possible addition to the definition could be as follows:

Unless the Authority and the contractor otherwise agree, commercial production
shall be deemed to have begun on the date that the contractor recovers
polymetallic nodules from the area covered by the contract at a rate equal to
70 per cent of the initial design capacity of the project, equipment, or plant
for a period of 30 consecutive days, or when the cumulative production of
Processed metals produced from the polymetallic nodules recovered from the
area covered by the contract first equals 25 per cent of the maximum quantity
permitted under the contract, whichever occurs first.

6/ Based on A3/13 (6) (h).

4 It should be noted that, to avoid needless repetition, the phrase "in
conformity with generally recognized accounting principles” has been omitted from
all the relevant provisions of this Part. The term is found in Arzicle 83 (3),
which applies to all provisions of this Part.

&/ A3/13 (&) (h) (i).

9/ A3/13 (6) (h) (ii).
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{(b) except that:

(i) if the contractor engages in mining only, expenditures set forth in
(a) (i) and (ii) above are limited to those that are directly
related to the mining of the resources of the area covered by the
contract; 10/ and

(ii) such costs shall not include any costs for the production of metals
in a form other than processed metals; 11/

(6) "development costs of the mining sector® 12/ means the portion of the
contractor's development costs that is directly related to the mining of the
resources of the area covered by the contract, including, inter alia, application
fee, annual fixed fee and, where applicable, costs of prospecting and exploration
of the area covered by the contract, and that portion of research and development
costs directly related to prospecting, exploration and mining of the resources of
the area; ‘

(7) "gross proceeds” means:

(a) (i) if the contractor engages in mining, transporting polymetallic
nodules and production of processed metals, the gross revenues from
the sale of the processed metals and any other monies deemed
reasonably attributable to operations under the contract in
accordance with the subsidiary rules and procedures of the
Authoritys 13/

(i1) if the contractor engages in mining only, the gross revenues from
the sale of the polymetallic nodules, and any other monies deemed
reasonably attributable to the operations under the contract in
accordance with the subsidiary rules and procedures of the
Authority; 14/

—————A———

10/ A3/13 (6) (n) (iv).

11/ This provision makes it clear that a contractor cannot claim costs to a
stage beyond that required to produce processed metals, a defined term in
R3/13 (7) (a) because, under this Part, only sales revenues from processed metals.
and not revenues from later stages of production, are taken into account.

12/ Based in part on A3/13 (6) (1). It was thought helpful to explain that
the "portion®” of the research and development costs referred to in the text relates
to prospecting and exploration as well as mining, and thus is meant to cover
pProspecting and exploration stages as well as mining.

127 A3/13 (6) (g (i).

14/ A3/13 (6) (n) (iii).
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(ii1) in all other cases:

the gross revenues from the sale of the semi-processed metals from
the polymetallic nodules recovered from the area covered by the
contract, and any other monies deemed reasonably attributable to
operations under the contract in accordance with the subsidiary
tules and procedures of the Authority; 15/ 16/ 17/

(b} the proceeds from the disposal of any capital assets previously included
in contractor's development costs, and the market value of any such capital assets
as determined by the Authority that are no longer required for operations in that
they are disposed of by the contractor or kept by the contractor without being used
for a period of one year, and that are not sold, to the extent such proceeds
received and the market value for any financial year exceed the contractor's
development costs for that accounting year; 18/

e —

15/ A3/13 (6) (q) (ii).

16/ The Preparatory Commission may wish to provide specificity to the general
terwm "monies” used in the definition. TIf it so decides, it may consider giving
examples of other monies which would reasonably be attributable to operations under
the ccntract. In that case the following wording can be added:

(a) monies received by the contractor from the sale of any technology, to the

extent the cost of which has been charged to operations under the approved plan of
work:;

{(b) monies received for use of infrastructure, personnel or equipment, to the
extent the cost of which has been charged to operations under the approved plan of
work.

17/ The Preparatory Commission may wish to consider the following as an
alternative draft to make it clear that, under 13 (6) (q) (i) and (ii) and
{6) (n) (iii), "gross proceeds” includes for a contractor producing processed
metals, gross revenues from the sale of semi-processed metals and polymetallic
nodules, as well as processed metals (and for a contractor producing semi-processed
metals, includes gross revenues from the sale of polymetallic nodules as well as
semi-processed metzls); and to avoid repetition:

"gross proceeds” means in any accounting year the gross revenues received by
the contractor from the sale of polymetallic nodules, semi-processed metals or
processed metals from the polymetallic nodules recovered from the area covered
by the contract and any other monies deemed reasonably attributable to
operations under the contract in accordance with the provisions of this Part.

18/ Eased on A3/13 {6) (i), the last sentence of which requires that the

excess be added to the contractor's g9ross proceeds, with minor adjustments to make
the sub-paragraph more precise.

/l.‘
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(8) "index* means the United States Wholesale Price Index as reported in

International Financial Statistics published monthly by the International Monetary
Fund; 19/

(9) "market value of the processed metals" means the product of the quantity
of the processed metals produced from the polymetallic nodules recovered from the
area covered by the contract and the average price for those metals during the
relevant accounting year determined in accordance with article 7; 20/

(10) "net operating losses” means in any accounting year the contractor's
gross proceeds, less the contractor's operating costs, and less the contractor's
recovery of development costs, if the result is negative; 21/

(11) "net proceeds" means in any accounting year the contractor's gross
proceeds, less the contractor's operating costs, and less the recovery of
contractor's development costs, if the result is positivesbgg/

(12) "operating costs® means all expenditures incurred by the contractor 23/
after the commencement of commercial production in the operation of the productive
capacity of the area covered by the contract and the activities related thereto for
operations under the contract, including, inter alia, the annual fixed fee or the
production charge, whichever is greater, expenditures for wages, salaries, employee
benefits, materials, services, transporting, processing and marketing costs,
interest, utilities, preservation of the marine environment, overhead and
administrative costs specifically related to operations under the contract, and any
net operating losses carried forward or backward, except that:

T ————

19/ Consistent with objective 1 (c) of A3/13, which seeks to ensure equality
of financial treatment, all calculations should be in one common currency.
Exchange rate changes will otherwise distort comparative financial performance.
ThHe United States dollar was chosen as fees in A3/13 (2) and (3) and the minimum
expenditure requirements in resolution II, paradraph 1 (a) (i) are fixed in United
States dollars and it is the currency in which most goods are primarily quoted and
metals traded on international markets. Since A3/13 (13) requires adjustments for
inflation, the United States Wholesale Price Index was used as it measures a
broader category of goods than most other indexes.

20/ A3/13 (5) (b). It should be noted that the word "extracted® was used in
this sub-paragraph of the text, but that »recovered” is the more usual term (see,
for example, A3/13 (S) (a), 6 (a) and (b) and 7 (b)).

21/ Not defined in A/3/13 but is simply the contractor's net proceeds if it
is a negative amount.

23/ Based on A/3/13 (6) (f).

23/ Based on A3/13 (6) (k).

[ene
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(a) if the contractor engages in mining only, "operating ccsts” means such
expenditures that are directly related to the mining of the resources of the area
covered by the contract; 24/

(b) such costs shall not include any costs for the production and sale of
metals in a form other than processed metals; 25/

(¢) net operating losses may be carried forward for two consecutive
accounting years except in the last two accounting years of the contract, in which
case they may be carried backward to the two preceding years; 26/

(13) "processed metals” means the metals in the most basic form in which they
are customarily traded on international terminal markets specified in the
subsidiary rules and procedures of the Authority. For the metals that are not
traded on such markets, "processed metals” means the metals in the most basic form
in which they are customarily traded in representative arms length transactions; 27/

(14) "return on investment” 28/ means in any accounting year the ratio of
attributable net proceeds in that year plus any interest included therein to the
development costs of the mining sector as at the end of the preceding accounting
year, less any interest included therein. For the purpose of computing this ratio,
the development costs of the mining sector shall include expenditures on new or
replacement egquipment in the mining sector less the original cost of the equipment
replaced, 29/ except that, if the -ontractor engages in mining only, "return on
investment®” means the ratio of the contractor's net proceeds in that year plus any
interest included therein to the contractor's development costs as at the end of

28/ A3/13 (6) (n) (V).

25/ 1Included for the same reason as explained in note 1ll.

26/ Based on A3/13 (6) (k).

27/ a3/13 (N.

28/ The Preparatory Commission may wish to note a potential double count in

the drafting of annex III and thus in these regulations. For example, assume five
years after production commences a replacement machine is purchased. and the old
one sold. The definition of return on investment requires that developaent costs
be reduced by the original cost of the equipment replaced, yet A3/13 (6) (m)
requires that the proceeds be deducted from the sale of the asset. This is unfair
to the contractor: it would be better to deduct the greater of the original cost,
the proceeds from sale, or the imputed market value of the asset.

29/ A3/13 (6) (m) and (n) (vi), with an adjustment to make clear the period
to which it refers and to exclude interest. Interest is not treated as a cost in
the calculation of return on investment because it is a return on the loan funds
that finance development costs.

/I.I
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the preceding accounting year, less any interest included therein. For the purpose
of computing this ratio, the contractor's development costs shall include
expenditures on new or replacement equipment less the original costs of the
equipment replaced. 30/ :

PART VI - FINANCIAL TERMS OF CONTRACTS

Article 70

Scope of this Part

This Part applies to contracts for exploration and exploitation of
polymetallic nodules in the Area. 31/

Article 71

Annual fixed fee

1, Each contractét‘shall pay to the Authority an annual fixed fee of
$US 1 million from the date of entry into force of the contract. 32/

2. From the date of commencement of commercial production, the contractor shall
pay either the production charge or the annual fixed fee, whichever is greater. 33/

3. The first payment of the annual fixed fee shall be made pro rata to the
balance of the calendar year then remaining after the date of entry into force of
the contract. 34/

4, Each subsequent payment of the annual fixed fee shall be made on or before
1 January of each subsequent year. 35/

5. If the approved date of commencement of commercial production s postponed
because of a delay in issuing the production authorization, in accordance with
Part V, the annual fixed fee shall be waived for the period of postponement.

T ————

30/ Based on A3/13 (6) (n) (iv).

k) V4 a3/13 ().
32 A3/13 (3).
33/ A3/13 (3). See article 76 for the mechanism.

34/ It seems equitable to make the first payment pro rata.

35/ Date chosen for administrative convenience.
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Payment of the annual fixed fee shall be made when the production authorization is
issued, pro rata to the balance of the calendar year then remaining. 36/

6. If, during a calendar year in which a contractor has paid the annual fixed
fee, there was a period of postponement, the Authority shall refund at the end of
that year an amount of the fixed fee pro rata to the period of postponement during
that year. 37/

7. The annual fixed fee shall be adjusted annually by the Authority in accordance
with the change in the index for each 12-month period ended 30 September from the
1982 base year. The Authority shall notify each contractor of such adjustment on
or before 1 December, which shall be effective as of 1 January of the subsequent
Year. 38/

Article 72
Choice of financial contribution

1. Within a year from the commencement of commercial production, a contractor
shall choose to make its financial contribution to the Authority by either:

(a) paying a production charge only; or

(b) paying a combination of a Production charge and a share of net
proceeds. 39/

2. A contractor shall notify the Authority of its choice in writing.

3. The contractor's choice shall not be changed without the prior written
approval of the Authority. 40/

36/ Based on A3/13 (3).

37/ The pro rata provision is equitable and follows from payment at the
beginning of each year. ,

38/ Based on A3/13 (13). Provides a mechanism for the indexation
adjustment. 1982 was chosen as the base year in accordance with resolution II,
paragraph 1 (a) (i), where that year is identified as the base year for indexation
of expenditures in pioneer activities. The 30 September date was chosen for
administrative convenience to give the Authority sufficient time to notify the
contractor of the adjustment before the fee is next payable.

39/ A3/13 (4).

40/ This provision is necessary to avoid the possibility of the contractce
switching between the two systems SO as to pay the lower fiscal charge in a given
year, which would be contrary to the idea of requiring that a choice be made in the
first place. See document NG2/10/Rev.1l (1978), Official Records of the Third
United Nations Conference on the Law of the Sea, vol. X, p. 145.
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Article 73

Production charge 41/

1, If a contractor chooses to make its financial contribution to the Authority by
paying a production charge only, the charge shall be fixed at a percentage of the
market value of the processed metals produced from the polymetallic nodules
crecovered from the area covered by the contract. This percentage shall be fixed as
follows:

(a) S per cent for the first 10 years after the commencement of commercial
production; and

(b) 12 per cent thereafter to the end of commercial production. 42/

2. If a contractor chooses to make its financial contribution to the Authority by
paying a combination of a production charge and a share of net proceeds, the
production charge shall be a percentage of the market value of the processed metals
produced from the polymetallic nodules cecovered from the area covered by the
contract fixed as follows:

(a) 2 per cent for the first periad of commercial production; and

(b) 4 per cent for the second period of commercial production.
If, in the second period of commercial production, the return on investment in any
accounting year falls below 15 per cent as a result of the payment cof the

production charge at 4 per cent, the production charge shall be 2 per cent instead
of 4 per cent in that accounting year. 43/

il/ In structuring this Part, all matters relevant to the procuction charge
are dealt with first, as production charges will be paid by all contractors., though
the percentage will vary depending upon which of the two régimes is chosen. All
other matters relating to production charges are the same under both régimes.
Matters relevant to the share of net proceeds régime are brought together later so

that the provisions relating to the two fiscal régimes are separated.
42/ A3/13 (S) (a).

43/ A3/13 (6) (a). It may be noted that this paragraph could have anomalous
results. First, the contractor's return by reason of the reduction could exceed
15 per cent. Second, the provision could be discriminatory. For example, assume
contractor A has a return of 12 per cent after payment of a 4 per cent production
charge. Assume further that its return would have been 14 per cent if it paid a
2 per cent production charge. Under this paragraph, contractor A would not be
entitled to a reduction of the production charge. Now assume contractor B would
earn a return of 14 per cent after payment of the 4 per cent production charge.
According to the paragraph, the production charge should then be reduced to
2 per cent. This could cause contractor B's return to go up to 16 per cent.
Consegquently contractor A, without the reduction, would earn much lzss than
contractor B with the reduction.
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Article 74

Quantity of processed metals

The Authority shall determine the quantity of processed metals produced from
the polymetallic nodules recovered from the area covered by the contract by the
contractor during the relevant accounting year. If the Authority cannot make that
determination, the quantity shall be determined on the basis of the metal content
of the nodules, processing recovery efficiency and other relevant factors in
accordance with the subsidiary rules and procedures of the Authority and in
conformity with generally recognized accounting principles. 44/

Article 75

Average price

If an international terminal market provides a representative pricing
mechanism for processed metals, polymetallic nodules and semi-processed metals from
the nodules, the average price on that market shall be used. 1In all other cases,
the Authority shall, after consulting the contractor, determine a fair price for
the said products in accordance with article 83. 45/

Acticle 76

Notification of market value and payment of production charge

1. After the contractor notifies the Authority of its choice under article 72,
the contractor shall make payment of the production charge on the market value of
the processed metals notified by the Authority for each half year, less the amount
of the annual fixed fee paid for that calendar year, within 14 days. 46/

2. The Authority shall notify the contractor of the market value of the processed
metals produced during each half of the year from the polymetallic nodules
recovered from the area covered by the contract within 30 days after the end of
each half of the year. 47/

3. The Authority shall notify the contractor of the market value of the processed
metals produced during each calendar year from the polymetallic nodules recovered
from the area covered by the contract within 30 days after the end of each calendar

year. 47/

——————————v—

44/ A3/13 (7) (b). Determinations of quantity are not included in the
generally recognized accounting principles embodied in article 83.

45/ A3/13 (8).
46/ This provides a mechanism to implement the last sentence of A3/13 (3) on

which this paragraph is based. This paragraph applies to the first year as well as
to all subsequent years.

A7/ A3/13 (7) and (9). ' oo
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4. The contractor shall make payment of the production charges on the market
value of the processed metals so notified for the year, less the payments
theretofore made by the contractor, within seven days. In the event of
over-payment of the production charges for such year, the Authority shall refund
the over-payment within 14 days. 48/

Article 77

Authority's share of attributable net proceeds

If a contractor chooses to make its financial contributions to the Authority
by paying a combination of a production charge and a share of net proceeds, the
contractor shall pay the Authority's share of attributable net proceeds determined
in accordance with the following incremental schedule: 49/

Share of the Authority

Portion of attributable First period of Second period of
net proceeds commercial production commercial production
That portion representing 35 per cent 40 per cent

a return on investment which
is greater than 0 per cent
but less than 10 per cent

That portion representing 42.5 per cent 50 per cent
a ceturn on investment which

is 10 per cent or greater

but less than 20 per cent

That portion representing 50 per cent 70 per cent
a return on investment which
is 20 per cent or greater

48/ These paragraphs provide a mechanism based on quarterly payments for
implementing Article 73. A monthly or quarterly payment procedure is most often
found in national mining legislation.

49/ A3/13 (6) (o) (i1).

/oo
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Article 78

Determination of the first and second geriod: of
commercial production _

1. The first period of commercial production shall commence in the firat
accounting year of commercial production and terminate in the accounting year in
which the contractor's development costs with interest on the unrecovered portion
thereof are fully recovered by its cash surplus, as follows: 50/

(a) in the first accounting year during which development costs are incurred,
untecovered development costs shall equal the development costs less the cash
surplus in that year) '

(b) in each subsequent accounting year, unrecovered development costs shall
equal the unrecovered development costs at the end of the preceding accounting
year, plus interest thereon at the rate of 10 per cent per annum and the percentage
change in the index from the end of the preceding calendar year, 51/ plus
development costs incurred in the current year and less the cash surplus in the
current accounting year; 52/

(c) development costs in any accounting year shall be those paid in that Year
less the proceeds received in that year 53/ from the disposal of any assets that
are not included in contractor's gross proceeds)

(d) interest shall be excluded from both contractor's operating costs
included in cash surplus and development costs; 54/

(e) the accounting year in which unrecovered development costs became zero
for the first time shall be the accounting year in which the contractor's
development costs with interest on the unrecovered portion thereof are fully
recovered by its cash surplus. 55/

2. The second period of commercial production shall commence in the accounting
year following the termination of the first period of commercial production and
shall continue until the end of the contract. 56/

50/ A3/13 (6) (4) (4).

51/ This phrase provides the mechanism for indexation requicsed under
A3/13 (13).

52/ A3/13 (6) (&) (1).

53/ To make clear that it is on a cash received basis and not on an accrued
basis.

34/ Interest is excluded for the reasons already explained in note 29.

33/ A3/13 (6) (d) (4).

36/ A3/13 (6) (A) (i1).

/oo



-119-
Article 79

Determination of attributable net proceeds

In any accounting year, attributable net proceeds 57/ shall be the product of
the contractor's net proceeds and the ratio as at the end of the preceeding
accounting year of the contractor's development costs in the mining sector to the
contractor's development costs, except that:

(a) if the contractor engages in mining, transporting polymetallic nodules
and production primarily of three processed metals, namely, cobalt, copper and
nickel, the amount of attributable net proceeds for the year shall not be less than
25 per cent of the contractor's net proceeds) 58/

(b) if the contractor engages in mining only, attributable net proceeds shall
be the whole of the contractor's net proceeds; 59/

(¢) in all other cases, including those where the contractor engages in
mining, transporting polymetallic nodules and production primarily of four
processed metals, namely cobalt, copper, manganese and nickel, the Authority may,
in its subsidiary rules and procedures, prescribe appropriate floors that shall
bear the same relationship to each case as the 25 per cent floor does to the
three-metal case. 60/ 61/

57/ The first sentence of the definition in A3/13 (6) (e) requires expansion
because the ratio of development costs in the mining sector to total development
costs needs to be calculated at a specific time. The development costs used are
those incurred immediately befoce the accounting year, which therefore fully
contribute to the generation of the net proceeds.

58/ 1In A3/13 (6) (e), second sentence.
S9/ Uses the same words as A3/13 (6) (n) ().
60/ In A3/13 (6) (e}, last sentence.

61/ Consideration may be given to inserting an additional paragraph in ordec
to provide useful flexibility. For example, it may be difficult to determine the
ratio precisely. A provision such as the following could provide a way of avoiding
a dispute on the issue, or unnecessary waste of time by the contractor and the
Authority in yearly reviews of development costs, which may in fact change little
after production commences:

The Authoritf and the contractor may agree on a ratio of development costs 10
the mining sector to the contractor's development costs for the term of t-e
contract or for a shorter period.
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Article 80
Interest

In any accounting year or part thereof, any interest paid by the contractor in
respect of the contractor's development costs, development costs of the mining
sector and the contractor's operating costs shall be allowed to the extent that in
all the circumstances the Authority approves the debt-equity ratio and the rates of
interest as reasonable, having regard to existing commercial practice. 62/

Acticle 81

Recovetz of contractor's develomens costs

The contractor's development costs incurred prior to the commencement of
commercial production shall be recovered in 10 equal annual installments from the
date of commencement of commercial production. The contractor's development costs
incurred subsequent to the commencement of commercial production shall be recovered
in 10 or fewer equal annual installments so as to ensure thetg complete recovery by
the end of the contract. 63/

Article 82

Calculation and payment of the Authority's
share of attributable net proceeds

1. All calculations to determine attributable net proceeds shall be made in
United States dollars. Transactions made in other currencies shall be converted to
United States dollars at the average of the buying and selling rates gquoted for the
day by the International Monetary Fund when payment is made. 64/

2. In calculating return on investment and attributable net proceeds, a
contractor's development costs or development costs of the mining sector shall, at
the end of any accounting year, be the contractor's development costs or
development costs of the mining sector in the accounting year in which such costs
were incurred, multiplied by the change in the index from the middle of the
accounting year in which such costs were incurred to the middle of the current
accounting year. §5/

62/ Based on A3/13 (6) (o).

63/ Based on A3/13 (6) (3).

64/ See note 19.

65/ A3/13 (13). Escalation is mid-year to mid-year as development

expenditure and net proceeds will be incurred and earned in the course of the full
year, and the mid-year adjustment provides an equitable mechanism.

/a-.
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3. Each contractor shall make interim payments of the Authority's share of
attributable net proceeds within 30 days after the end of each of the first three
quarters in the accounting year of an amount equal to 25 per cent of the
Authority's share of the attributable net proceeds the previous year as determined
by the Authority or, in the absence of such a determination, as calculated and paid
by the contractor. In the accounting year in which the commencement of coumercial
production occurs, the contractor shall pay amounts equal to 25 per cent of the
contractor's estimated payment for that year. In the accounting yearc following
that year, such quarterly payments shall be equal to 25 per cent of the Authority’s
share of the attributable net proceeds the previous year pro rata to the balance of
the previous year remaining after the commencement of commercial production. 66/

4. Within 90 days after the end of each accounting year, the contractor shall
submit to the Authority its calculation of the Authority's share of attributable
net proceeds for that year and certify that the calculation is in compliance with
these regulations and the subsidiary rules and procedures of the Authority. At
that time, the contractor shall make payment of the amount so calculated less the
interim payment already made for that year. 67/

5. Each contractor shall make available to the accountants such financial data as
are required to determine that the calculation is in compliance with these
regulations. 68/ :

6. The accountants shall verify such compliance and report to the Authority
within 60 days after the date of the contractor's submission. 69/

7. The Authority shall then make its determination of the Authority's share of
attributable net proceeds for the relevant year. If such determination is more
than the amount paid by the contractor for that year, the contractor shall pay the
difference to the Authority with interest at the London Inter-Bank Cffering Rate
plus 1 per cent from the date the contractor's submission was due. If such
determination is less than the amount paid by the contractcr, the Authority shall

66/ This paragraph allows for regular payments of the share of net proceeds
on a phased basis. The mectanism chosen is simple and avoids the need for
quarterly assessments of earnings, which can be time-consuming. It requires,
however, special provisions in the first two years of production.

67/ The system is, in the first instance, self-assessing. The contractor is
given 90 days within which to submit the calculation and, to avoid further delay,
payment is then made on the contractor's assessment.

68/ Based on A3/13 (10). In thie connection, consideration could be given to
providing in the subaidiary rules and procedures of the Authority a requirement
that the contractor identify to the accountants all costs and expenditures and all
determinations of prices and revenues that are not a result of free market
transactions.

69/ Under A3/13 (10) the accountants determine compliance. This provision
establishes a procedure for reporting to the Authority.

e
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pay the difference to the contractor with interest at the London Inter-Bank
Offering Rate plus 1 per cent from the date when the contractor's submission
and over-payment was made. 70/

Article 83

Accounting principles

1. All costs, expenditures, proceeds and revenues and all determinations of
prices and values referred to in this Part shall be the result of free market
or arm's length transactions. In the absence thereof, they shall be
determined by the Authority, after consulting the contractor, as though they
were the result of free market or arm's length transactions, taking into
account relevant transactions in other markets. 71/

2. The Authority shall be guided by the principles adopted for, and the
interpretation given to, arm's length transactions by the Commission on
Transnational Corporations of the United Nations, the Group of Experts on Tax
Treaties between Developing and Developed Countries and other international
organizations. 72/

3. All costs, expenditures, proceeds and revenues and all prices and values
referred to in these regulations shall be determined in accordance with
generally recognized accounting principles and the subsidiary rules and
procedures of the Authority. 73/

79/ A final determination is made in arrears, after a 90-day period, for
the contractor to submit its calculation under paragraph 4, and a 60 day
period for verification under paragraph 6. It would, therefore, appear
appropriate for the Authority to pay interest on any overpayment, and
conversely for the contractor to pay interest on any underpayment. The London
Inter-Bank Offering Rate plus 1 per cent has been chosen as a widely used
reference in these circumstances, representing the use of money factor.

71/ A3/13 (9) (a).

12/ A3/13 (9) (b). It is understood that the Commission and the Group
are still working on this matter.

"Arm's length transaction” means a transaction on the basis of prices and
other terms and conditions that would have applied in a normal commercial
manner if one of the parties to the transaction had not been a person,
firm or company that, directly or indirectly, controls, is controlled by
or is under common control with, the contractor, or if the parties were
not in any special relationship.

13/ Based on A3/13 (11). /-
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Article 84

payment to the Authority

1. Payments to the Authority under articles 73 and 77 shall be made in freely
usable currencies or currencies that are freely available and effectively usable on
the major foreign exchange markets or, at the contractor's option, in the
equivalents of processed metals at market value. The freely usable currencies and
currencies that are freely available and effectively usable on the major foreign
exchange markets shall be defined in the subsidiary rules and procedures of the
Authority in accordance with prevailing international monetary practice. 18/

2. If the contractor chooses to make payment in the equivalents of processed
metals, it shall notify the Authority not later than 90 days before the end of an
accounting year. 75/

3. The Authority shall then notify the contractor of the quantities of
equivalents of processed metals to be delivered each half year based on market

values determined in accordance with these regulations and the subsidiary rules and
procedures of the Authority. 76/

Acticle 85

Selection of accountants 11/

1. The Authority shall maintain a 1ist of at least S but not more than
10 certified independent accountants for the purpose of carrying out auditing in
compliance with this Part and the subsidiary rules and procedures.

2. A contractor shall select its accountants from such a list pursuant to this
Part or may select other such accountants acceptable to the Authoritys provided
that no accountants shall be eligible for selection if they have provided services
to that contractor or its affiliates during the three calendar years prior to the
date of selection.

74/ A3/13 (12).

75/ The Authority will need adequate notice if the contractor intends to pay
in metals as it will have to make timely marketing arrangements to sell the metal
to obtain its cash. The question of the cost of transportation may need to be
clarified.

16/ Metal prices are either based on a representative terminal market or
determined by the Authority under A3/13 (8). Hence the Authority should determine
the equivalents of metal under A3/13 (12).

71/ 4a3/13 (9) (b) requires the Authority to specify the “"means” of
selection. Accordingly, this mechanism is provided. .
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3. A contractor shall notify the Authority of its selection within 30 days from
the commencement of commercial production.

4. Accountants selected by a contractor shall agree to refrain from otherwise
providing services to that contractor or its affiliates for a period of three
calendar years following the date on which it ceases to act as accountants pursuant
to this Ppart.

S. A contractor may change its selection after not less than :three months notice
to the Authority, which notice shall specify the reasons for such change.

6. If accountants cease to be listed by the Authority, the Auchority shall so

notify each contractor that selected those accountants, and each such contractor
shall select other accountants, as provided in this article, not more than three
months after the date of such notice. '

7. The remuneration and expenses of the accountants selected by a contractor
shall be paid by the Authority.

Article 86

Annual fixed fee to be paid by pioneer investors

Every registered pioneer investor shall pay an annual fixed fee of
$US 1 million commencing from the date of the allocation of the pioneer area. The
payments shall be made by the pioneer investor to the Authority upon the approval
of its plan of work for exploration and exploitation. The financial arrangements
undertaken pursuant to such plan of work shall be adjusted to take account of the
payments made pursuant to this article. 78/

Article 87

Settlement of disputes

In the event of a dispute between the Authority and a contractor over the
interpretation or application of the financial terms of a contract, either party
may submit the dispute to binding commercial arbitration, unless both parties agree
to settle the dispute by other means, in accordance with article 188, paragraph 2,
of the Convention. 9/

T ———————

78/ Resolution II, Paragraph 7 (b).

13/ A3/13 (15). Alternatively, this provision could be part of a wider
generally applicable regulation or placed in the terms of the contract. This
article may be grouped together with other articles dealing with the settlement of
disputes.
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LOS/PCN/SCN.3/WP.6/Add.2/Corr.1
24 July 1986

ARABIC, CHINESE, ENGLISH,
RUSSIAN AND SPANISH ONLY

PREPARATORY COMMISSION FOR THE INTERNATIONAL

SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

V. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

(DRAFT FINANCIAL TERMS OF CONTRACT)

Working paper by the Secretariat

Corr igendum

Page 11, article 76, paragraph 1, line 3

For each half year, read each calendar quarter,

Page 11, article 76, paraaraph 2

For the existina text substitute

2. The Authority shall notify the contractor of the market value of the
processed metals produced durina each of the first three calendar quarters of
each year from the polymetallic nodules recovered from the arez covered by the
contract, within 30 days after the end of each such calendar quarter. 47/

Page 12, article 76, paragraph 4, line 3

For within seven days. read within 14 days.

Page 13, footnote 52

After A3/13 (6) (d) (i). insert

In order to avoid possible double counting of operating losses that have
already been included in the definition of the term "net operating losses”,
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the Commission may wish to consider adding the phrase at the end of
subparagraph (b): "less any net operating losses carried forward or backward”.

Page 18, article 84, pacagraph 2, line 2

For 90 days before the end of read 90 days before the beginning of

/.'.
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LOS/PCN/SCN.3/WP.6/Add.2/Rev.1
25 May 1989

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

VI. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

Addendum*
PART VI
A. DRAFT FINANCIAL TERMS OF CONTRACT

B. DRAFT REGULATIONS ON FINANCIAL INCENTIVES

Working paper by the Secretariat as revised by the Chaiyman

* The present revision incorporates the text of articles 88 and 89 on
financial incentives contained in LOS/PCN/SCN.3/WP.6/Add.3.
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Explanatory note

1. At the end of its informal meetings, held during its second session in 1984,
Special Commission 3 of the Preparatory Commission for the International Sea-Bed
Authority and for the International Tribunal for the Law of the Sea requested the
Secretariat to prepare, jinter alia. draft regulations on the content of
applications for approval of plans of work and the procedures relating thereto (see
LOS/PCN/L.11). The draft regulations were intended to provide a focus and tool for
the deliberations in the Commission; the first part of them subsequently appeared
in document LOS/PCN/SCN.3/WP.6. It has been the understanding since then that they
would be redrafted under the responsibility of the Chairman of Special Commission 3
on the basis of the various comments and proposals made thereon. Working paper 6
was discussed during the third and fourth sessions of the Preparatory Commigsion,
in 1985 and 1986 (see LOS/PCN/L.16, 26 and 32). It was revised by the Chairman and
issued as document LOS/PCN/SCN.3/WP.6/Rev.l on 6 June 1988.

2. Working paper 6/Add.2 on the financial terms of contract was discussed in a
full first reading during the fourth, fifth and sixth sessions of the Preparatory
Commission, in 1986, 1987 and 1988 (see LOS/PCN/L.38, 46, 52 and 59). In the
course of the debate, various written amendments were introduced, namely
LOS/PCN/SCN.3/WP.9, WP.10, WP.11l and Corr.l and Add.1l, and WP.12. The contents of
these amendments have been taken into account by the Chairman as fully as possible
when revising working paper 6/Add.2 in order to strike a careful balance between
all interests concerned. Articles in the present revised text of addendum 2 have
been renumbered, where necessary, and in such cases numbers between parentheses
refer to the article numbers of working paper 6/Add.2.

3. Working paper 6/Add.3 on financial incentives was discussed in a full first
reading during the fifth and sixth sessions of the Preparatory Commission, in 1987
and 1988 (see LOS/PCN/L.52 and 59). As was stated in document LOS/PCN/L.59, no
suggestions for any appreciable change were made at the first reading. Therefore,
the draft articles contained in working paper 6/Add.3 have not been revised by the
Chairman. Since the financial incentives are of direct relevance to the financial
terms of contract, the texts of both sets of articles are reproduced here in a
single document.

4. From the outset, it has been the understanding that the deep-sea-bed mining
code will be of a comprehensive nature. This means that users of the code will
have only one piece of reference material, i.e., the code, and will therefore have
no need to refer to the Convention or to its annexes.

5. Documents WP.6/Rev.l and WP.6/Add.2/Rev.l, in which the text of articles 88
and 89 originally contained in WP.6/Add.3 has been incorporated, are intended by
the Chairman to facilitate the work of the Special Commission at its second reading
of these working papers. They should be seen as negotiating instruments in which
the issues on which there were differences of opinion during the first reading
have, in the view of the Chairman, been reduced in number. Revision on the basis
of a future second reading should, in principle, further reduce such issues to the
smallest possible number and those remaining should then be submitted to final
negotiations among all interested delegations.

/oo
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Article 2

Use of terms 1/

For the purposes of these regulations:

(1) “Accountants" means independent accountants certified under national law
and selected in accordance with the present regulations and the rules and
procedures of the Authority:;

(2) ‘"Accounting year" means a calendar year or such other period of 12 months
as the Authority and the contractor may agree:;

(3) "Cash surplus” 2/ in any accounting year means the contractor's gross
proceeds received in that year, less the contractor's operating costs paid in that
year and the payments in that year of the Authority's share of net proceeds:;

(4) "Commencement of commercial production" means the date on which a
countractor engages in a sustained large-scale recovery operation which yields a
quantity of polymetallic nodules sufficient to indicate clearly that the principal
purpose is large-scale production rather than production intended for information
gathering, analysis or the testing of equipment or plant;

(5) “"Development costs" means:

(a) (i) All expenditures incurred by the contractor prior to the
commencement of commercial production that are, according to normal
business practice, directly related to prospecting, exploration and
development of the productive capacity of the area covered by the
contract and the activities related thereto for operations under the
contract, including costs of machinery, equipment, ships, processing
plant, construction, buildings, land, roads, research and
development, interest, required leases, licences and fees: and

(ii) Expenditures similar to those set forth in (i) above incurred
subsequent to the commencement of commercial production and

necessary to carry out the plan of work, except those chargeable to
operating costs:

1/ The provisions of this article will be incorporated in an article on the
15+ of terms applying to the complete set of regulations on prospecting,

nxploration and exploitation of polymetallic nodules in the Area ("deep-sea-bed
mining code").

2/ The view was expressed that the case of the "negative” cash surplus,

i.e., the operating costs being areater than the gross proceeds received. should bhe
arecouanted for.
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(b) Except that:

(i) If the contractor engages in mining only, the expenditures set forth
in (a) (i) and (ii) above are limited to those that are directly
related to the mining of the resources of the area covered by the
contract; and

(ii) Such costs shall not include any costs for the production of metals
in a form beyond that of processed metals:

(6) ‘"Development costs of the mining sector" means the contractor's
development costs that are, according to normal business practice, directly related
to the mining of the resources of the area covered by the contract, including
application fee, annual fixed fee, costs of prospecting and exploration of the area
covered by the contract and research and development costs directly related to
prospecting, exploration and exploitation of the resources of the area:;

(7) *"Gross proceeds" in any accounting year means:

(a) The gross revenues received by the contractor in that year from the sale
of the polymetallic nodules recovered from the area covered by the contract or from
the sale of semi-processed and/or processed metals from such nodules and any other
monies attributable to the operations under the contract in accordance with the
present regulations and the rules and procedures of the Authority;

(b) The proceeds derived in that year from the disposal of any capital assets
previously included in the contractor's development costs and the market value of
any such capital assets which are no longer required for operations under the
contract and which are not sold, to the extent that such proceeds received and the

market value exceed the contractor's development costs for that accounting year:

(8) "Index" means the United States wholesale price index as reported in

International Fipancial Statistics, published monthly by the International Monetary

Fund:

(9) *"Market value of the processed metals" means the revenue from the sale on
the international terminal market of the processed metals produced from the
polymetallic nodules recovered from the area covered by the contract; if such
revenue cannot be determined, the "market value of the processed metals” shall be
ualeulated as the product of the quantity of the processed metals and the average
price for those metals during the relevant accounting year determined in accordance
with article 74;

(10) "Net operating losses” in any accounting year means the contractor's
‘ress proceeds, less the contractor s operating costs and less the recovery of
contractor’'s development costs in that accounting year, if the result is negative;
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(11) ”"Net proceeds™ 1in any accounting year means the contractor's gross
proceeds, less the contractor's operating costs and less the recovery of
contractor's development costs in that accounting year, if the result is positive;

(12) “"Operating costs" means all expenditures incurred by the contractor after
the commencement of commercial production in the operation of the productive
capacity of the area covered by the contract and the activities related thereto for
operations under the contract, including costs of surveying of the area covered by
the contract, the annual fixed fee or the production charge, whichever is greater,
expenditures for wages, salaries, employee benefits including contributions to
pension schemes, materials, services, transport, processing and marketing costs,
interest, charges for utilities, expenditures on the preservation of the marine
environment, overhead and administrative costs specifically related to operations
nnder the contract and any net operating losses carried forward or backward, except
that:

(a) If the contractor engages in mining only, "operating costs' means such
expenditures that are directly related to the mining of the resources of the area
covered by the contract:;

(b) Such costs shall not include any costs arising from the pruductxon and
sale of metals in a form beyond that of processed metals:

(c) Net operating losses may be carried forward for two consecutive
accounting years except in the last two accounting years of the contract, in which
case they may be carried backward to the two preceding years; 3/

(13) "Processed metals" means the metals in the most basic forms in which they
are.customarily traded on the international terminal markets specified in the rules
and procedures of the Authority. For the metals that are not traded on such
markets, "processed metals" means the metals in the most basic forms in which they
are customarily traded in representative arm‘'s-length transactions;

(14) "Return on investment” in any accounting year means the ratio of
attributable net proceeds in that year to the development costs of the mining
sector as at the end of the preceding accounting year. If the contriactor engages
in mining only, "return on investment” means the ratio of the contractor’'s net
proceeds in that year to the contractor's development costs as at the end of the
preceding accounting year. For the purpose of computing these ratios, the
Aevelopment costs of the mining sector shall be all expenditures according to
paragraph (6), including expenditures for new equipment less the original costs for

replacement equipment to the extent that these costs have been recovered according
o article 79

3/ The view was expressed that the number of years provided for in this
pavagraph should be increased.
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PART VI
A. FINANCIAL TERMS OF CONTRACT

Article 70
Scope of this part

1. This part applies to contracts for exploration or exploitation or for
exploration and exploitation of polymetallic nodules in the Area.

2. During an initial period required for the Enterprise to become
self-supporting, which shall not exceed 10 years from the commencement of
commercial production by it, the Assembly shall exempt the Enterprise from the
payments referred to in this part and shall leave all the net income of the
Enterprise in its reserves. '

Article 71
Annual fixed fee

1. The contractor shall pay to the Authority an annual fixed fee of $US 1 million
or. in the case of a contract for exploration only, of $US .... 4/

2. The first payment of the annual fixed fee shall be made pro _rata for the
halance of the calendar year then remaining after the date of entry into force of
the contract, and shall be paid within 60 days from that date.

¥. Each subsequent payment of the annual fixed fee shall be made on or before
). January of each subsequent year.

4. If the approved date of commencement of commercial production is postponed
because of a delay in issuing the production authorization, in accordance with
part V: .

(a) The annual fixed fee shall be waived by the Council for the period of
postponement

(b) The payment of the annual fixed fee shall be made when the production
Aanthorization is issued, pro rata for the balance of the calendar year then
vemaining; and

a4/ The view was expressed that the amount to be paid for a contract for
exploration only should be less than the amount to be paid for & contract for
exploration and exploitation or for exploitation only. Another view expressed was
that the annual fixed fee of $US 1 million should apply to all contracts.
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(c) The Authority shall refund at the end of that year an amount of the
annual fixed fee, pro rata for the period of postponement during that year where,
during a calendar year in respect of which a contractor has paid the fixed fee,
there was a period of postponement.

5. The Authority shall on or before 1 December notify each contractor of the
annual fixed fee, adjusted in accordance with article 84, which shall be effective
as of 1 January of the subsequent year.

Article 72
Choi £ £i ial tributi

1. Within a year from the commencement of commercial production, the contracter
shall choose to make its financial contribution to the Authority by paying either:

(a) A production charge only:; or
(b) A combination of a production charge and a share of net proceeds.
2. The contractor shall notify the Authority of its choice in writing.

3. The choice of the financial contribution shall not be changed without the
consent of both the contractor and the Authority.

4. Whenever the production charge or the combination of the production charge and
the share of net proceeds exceeds the annual fixed fee at the end of the accounting
year, the latter shall be deducted on payment. However., the contractor shall not
pay less than the amount of the annual fixed fee in any accounting year.

Article 73

Production charge

1. If the contractor chooses to make its financial contribution to the Authority
hy paying a production charge only. the charge shall be fixed at a percentage of
the market value of the processed metals produced from the polymetallic nodules
recovered from the area covered by the contract. This percentage shall be fixed as
Collows:

(a) 5 per cent §/ for the first 10 years after the commencement of commercial
prvoduction; and

(b) 12 per cent 5/ thereafter to the end of commercial production.

57 The view was expressed that the figures provided for in this article
shonld be left unspecified until a later stage of negotiations.
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2. If the contractor chooses to make its financial contribution to the Authority
by paying a combination of a production charge and a share of net proceeds, the
production charge shall be a percentage of the market value of the processed metals
produced from the polymetallic nodules recovered from the area ccvered by the
covtract fixed as follows:

(a) 2 per cent 5/ for the first period of commercial production; and
)
(b) 4 per cent 5/ for the second period of commercial production.

If. in the second period of commercial production, the return on investment in any
accounting year falls below 15 per cent as a result of the payment of the
production charge at 4 per cent, the production charge shall be 2 per cent instead
of 4 per cent in that accounting year.

Article 74 (74, 75, 76)
Half-yearly returns and payment of production chagge

1. The contractor shall submit a report to the Authority withir 60 days from the
end of each half-year accounting period specifying:

(a) The quantity and metal content of polymetallic nodules recovered from the
area covered by the contract in that period:

(b) The quantity of processed metals produced therefrom in the half-year
period together with a statement of the processing recovery efficiency and other
velevant factors:

(c) The average price of processed metals on an internatiornal terminal market
forv that accounting period or otherwise as may be determined as a2 fair price in
accordance with article 81 (accounting principles) for that accounting period:;

(d) The calculation of the production charge payable for the half-year
preciod.

2. Within 30 days after the submission of the report referred to in paragraph 1,
the contractor shall make payment to the Authority of the production charge payable
for that accounting period.

. llpon receipt of the second of the two half-yearly reports by the contractor,
the Authority shall make available to the accountants the two reports for that
weeonnting year.

1, The accountants shall verify whether the determination of the production
«harge is in conformity with these regulations and report their findings to the
Authority within 60 days. During this period the Authority may require the
contractor to submit additional information as it deems necessary.

5. If it is found that the determination is not in conformity with the present
requlations, the Authority shall consult with the contractor with a view to
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reaching agreement. If agreement is not reached within 30 days. the provisions of
article 87 on the settlement of disputes shall apply.

Article 75 (77)

Authority's sk € attributabl : 3

If the contractor chooses to make its financial contributions to the Authority
by paying a combination of a production charge and a share of net proceeds, the
contractor shall pay the Authority's share of attributable net proceeds determined
in accordance with the following incremental schedule:

Share of the Authority
Portion of attributable First period of Second period of
That portion representing 35 per cent 6§/ 40 per cent §/
a return on investment which
is greater than 0 per cent
bhut less than 10 per cent
That portion representing 42.5 per cent 6§/ 50 per cent 6/
A return on investment which
is 10 per cent or greater
wt. less than 20 per cent
That portion representing 50 per cent §/ 70 per cent 6/

a veturn on investment which
is 20 per cent or greater

Article 76 (78)

Determigati £ the first 3 i iods of
™ ducti

). The first period of commercial production shall commence at the beginning of
the first accounting year of commercial production and terminate at the end of the
accounting year in which the contractor's development costs are fully recovered by
its cash surplus, as follows:

(a) At the end of the first accounting year during which development costs
are incurred, unrecovered development costs shall equal the development costs less
the cash surplus in that year:

Y4 The view was expressed that the figures appearing in this article should
hr le€ft unspecified until a later stage of negotiations.

T
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(b) At the end of each subsequent accounting year, unrecovered development
rosts shall equal the sum of the unrecovered development costs at the end of the
preceding accounting year, interest thereon at the rate of 10 per cent per annum,
the adjustment thereon as a result of any change in the index from the end of the
preceding accounting year and development costs incurred in the current accounting
year, less the cash surplus in the current accounting year:

(c) Development costs in any accounting year shall be those paid in that year
less the proceeds received in that year from the disposal of any assets that are
not included in contractor's gross proceeds;

(d) Interest shall be excluded from both contractor's operating costs
included in cash surplus and development costs:

(e) The accounting year in which unrecovered development c>sts become zero
for the first time shall be the accounting year in which the contractor's
‘levelopment costs are fully recovered by its cash surplus.

2. The second period of commercial production shall commence ia the accounting
year following the termination of the first period of commercial production and
xhall) continue until the end of the contract.

Article 77 (79)

D inati £ attributabl ; 3

3. Attributable net proceeds for any accounting year shall be -he product of the
rwoutractor's net proceeds in that accounting year and the ratio as at the end of
the preceding accounting year of the contractor's development costs in the mining
sector to the contractor's total development costs, except that:

(a) If the contractor engages in mining only, attributable net proceeds shall
be the whole of the contractor's net proceeds; and

(b) If the contractor engages in mining, transporting polymetallic nodules
and production primarily of three processed metals, namely, cobalt, copper and
nickel, the amount of attributable net proceeds for the year shall not be less than
25 per cent 7/ of the contractor's total net proceeds. 8§/

1/ The view was expressed that the figure appearing in th:s subparagraph
shonld be reconsidered at a later stage.

8/ In all cases other than those referred to in (a) and (b) above, including
the cases where the contractor engages in mining, transporting polymetallic nodules
and production primarily of four processed metals, namely cobalt, copper, nickel
and manganese, the Authority will have to address the question of whether it will
in its rules and procedures prescribe appropriate floors bearing the same
relationship to each case as the 25 per cent floor does to the three-metal case.
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A}
..

The Authority and the contractor may agree on a ratio of development costs in
the mining sector to the contractor's development costs for the term of the
contract or for a shorter period.

Article 78 (80)
Interest in respect of developmept and operating costs

1. In any accounting year or part thereof, any interest paid by the contractor in
respect of the contractor's development costs, development costs of the mining
sector and operating costs shall be allowed with due regard for existing commercial
practice.

2. In case the Authority considers that the debt-equity ratio and the rates of
interest do not reflect existing commercial practice, it shall consult with the
rontractor with a view to reaching agreement. If agreement is not reached within
10 days, the provisions of article 87 on the settlement of disputes shall apply.

Article 79 (81)

Recovery of contractor's development COStS

The contractor's development costs incurred prior to the commencement of
commercial production shall be recovered in 10 equal annual instalmeats from the
date of commencement of commercial production. The contractor's development costs
incurred subsequent to the commencement of commercial production shall be recovered
in 10 or fewer equal annual instalments so as to ensure their complete recovery by
the end of the contract. 9/

Article 80 (82)
. he Authority’ l
of attributable pet proceeds

. All calculations to determine attributable net proceeds shall be made in
UInited States dollars. Transactions made in other currencies shall be converted to
United States dollars at the average of the buying and selling rates quoted by the
Tnternational Monetary Fund for the day when payment is made.

2. In calculating return on investment and attributable net proceeds, a
contractor’s total development costs or development costs of the mining sector

9/ The view was expressed that the timing of recovery should not be
specified in this article but should be a matter for negotiations between the
Anthority and the contractor.
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#*hall, at the end of any accounting year. be the contractor's total development
nosts or development costs of the mining sector in the accounting year in which
#nch costs were incurred, plus the adjustment thereon as a result of any change in
the index in the current accounting year.

N Within 90 days after the end of the first half-year of the accounting year,
each contractor shall make an interim payment of the Authority's share of
attributable net proceeds in an amount equal to 50 per cent of the Authority's
share of attributable net proceeds in the previous accounting year as determined by
the Authority. 1In the accounting year in which the commencement of commercial
production occurs, the contractor shall p3y an amount equal to 50 per cent of the
contractor's estimated payment for that year.

4. Within 60 days after the end of each accounting year, the contractor shall
submit to the Authority its calculations of the Authority's share of attributable
net proceeds for that year. The submission shall be accompanied by all data
required to determine whether the calculation is in conformity with the present
veqnlations.

5. Within 30 days after the submission of such calculations, the contractor shall
make payment of the amount so calculated less the interim payment already made for
the €irst half-year accounting period.

R Upon receipt of the calculations and data referred to in parsgraph 4, the
Authority shall make them available to the accountants. The accountants shall
verify whether the calculations are in conformity with the present regulations and
veport their findings to the Authority within 60 days. During this period the
Avthority may require the contractor to submit additional information as it deems
décessary_ :

7. The Authority shall then make its determination of the Authority's share of
attributable net proceeds for the relevant year. However, if the Authority
considers that the calculations are not in conformity with these regulations, it
shall consult with the contractor with a view to reaching agreement on the
calculations before making its determination. If agreement is not reached within
. 30 days. the provisions of article 87 on the settlement of disputes shall apply.

Article 81 (83)

; . incipl

', All costs. expenditures. proceeds and revenues and all determinations of
prices and values referred to in this prart shall be the result of free market or
Arm’'s-length transactions. 1In the absence thereof, they shall be determined by the
Authority, after consultations with the contractor, as though they were the result
of free market or arm's-length transactions, taking into account r2levant
transactions in other markets.

/...
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The Authorjity shall be guided by the principles adopted for, and the
interpretation given to, arm's-length transactions by the relevant bodies of the
United Nations and other international organizations. 19/

3. All costs, expenditures, proceeds and revenues and all prices and values
veferred to in the present regulations shall be determined in accordance with any

Jenerally recognized accounting principles and the rules and procedures of the
Avthority.

Article 82 (84)
Eayment to the Authority
. The payments to the Authority referred to in articles 74 and 80 shall be made

in United States dollars, or, at the contractor's option, in the equivalent, at
mar ket value, in processed metals.

2. If the contractor chooses to make payments in the form of processed metals, it
shall. after consultations with the Authority, notify the Authority not later than
90 Aays before the beginning of an accounting year, in order to give the Authority
adequate time to make marketing arrangements to sell the metals. “he contractor
shall bear the costs of transporting, storing, insuring and selling the metals.

A The Authority, upon receipt of notification referred to in paragraph 2, shall
notify the contractor of the quantities of processed metals to be delivered each
halF year, the value of which shall be determined in accordance with articles 74,
ravagraph 1 (c), and 81.

Article 83 (new)

Interest on delayed pavments and refunds

Interest -at the prevailing commercial rate shall be charged on all delayed
payments made by the contractor to the Authority. Likewise, the Authority shall pay
such interest onrall refunds made by it to the contractor.

Article 84 (new)
Indexation

The fees and payments which are to be adjusted by the Council as required by
this part shall be adjusted in accordance with any change in the index for each
12 month period ending 31 December. starting from the year cf apprcval of the first
plin ~f work as the base year.

10/ ¥For example, the Commission on Transnational Corporations and the Group
vf Experts on Tax Treaties between Developing and Developed Countries.
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Article 85
Selection of accountants

1. For the purpose of carrying out auditing, the Authority shall maintain a list
of independent accountants whose names shall be submitted by States and who shall
be qualified under national law.

2. The contractor shall select from that list ... accountants 11/ who have not
rendered professional services to that contractor or its affiliates at any time
during the three years prior to the date of selection.

3. The contractor shall notify the Authority of the names of the selected
Accountants within 30 days from the date of entry into force of the contract.

1. The contractor may change its selection of accountants by giving the Authority
net less than 90 days' notice specifying the reasons for such change.

5. The level of remuneration and expenses to be paid by the Authority to the
Accountants selected by the contractor shall be agreed between the Authority and
the accountants.

Article 86

; 1 fized £ s id by bi . tors

Every registered pioneer investor shall pay an annual fixed fee of
$US 1 million commencing from the date of the allocation of the pioneer area. The
payments shall be made by the pioneer investor to the Authority upon approval of
its plan of work for exploration and exploitation. The financial arrangements
undertaken pursuant to such a plan of work shall be adjusted to take account of the
payments made pursuant to this article. 12/

Article 87
Settlement of disputes
In the event of a dispute between the Authourity and a contractor over the

ipterpretation or application of the financial terms of the contract, either party
may submit the dispute to binding commercial arbitration, unless hoth parties agree

11/ The number of accountants will have to be specified at a later stage.

12/ The view was expressed that this article is of a transil:ional nature and
#thonld not be included in the present draft regulations.
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!t settle the dispute by other means. in accordance with article 188, paragraph 2,
»!{ the Convention. 13/

B. REGULATIONS ON FINANCIAL INCENTIVES

Article 88
Incentives for cogtractors
The Council may, in order to further the objectives set forth in annex III,
article 13, paragraph 1, of the Convention, provide appropriate incentives to

rontractors on a uniform and non-discriminatory basis, which may include the
fnllowing:

(a) Waiving all or part of the payments due to the Authority ‘or a specified
rerviod of time:

{(h) Deferring or exempting revenues from the calculatisns of gyross proceeds
fov the purposes of determining attributable net proceeds or determining the end of
the first period of commercial production;

(c) Reducing the prescribed fees, charges and rates of payments;

(d) Accelerating depreciation or amortization of capital expenditures;

(e) Approving debt-equity ratios which are higher than reasonable having
regard to existing commercial practices;

(f) Approving rates of interest which are higher than reasonakle rates having
vegard to existing commercial practices;

(g) Allowing the contractor costs higher than actual costs for training and

transfer of technology in order to reduce the amount of net proceeds due to the
Avthority;

(h) Crediting certain expenditures against the production charge and the
share of net proceeds payable to the Authority;

(i) Adjusting development costs to reflect replacement costs rather than
historical costs;

(3) Postponing or extending the prescribed dates of payment to the Authority:

(k) Making direct payments or loans to the contractor.

13/ General provisions on the settlement of disputes will have to be
incorporated at the end of the present draft regulationmns.
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Article 89
I ti ¢ ! l in joint l

The Council may provide to contractors entering into joint arrangements with

the Enterprise incentives referred to in article 88 or other appropriate incentives
including:

(a) Cash flow distribution preferences;

(b) The postponement of delivery dates of the Authority's share of production.

,.to
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LOS/PCN/SCN.3/WP.6/Add. 3
11 March 1987

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Fifth session

Kingston, Jamaica

30 March-16 April 1987

VII. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA
(DRAFT FINANCIAL TERMS OF CONTRACT)
(DRAFT REGULATIONS ON FINANCIAL INCENTIVES)

Working paper by the Secretariat

Addendum

Introductory note

The present addendum contains the draft regulations on financial incentives
and an explanatory memorandum describing the contents of the draft requlations.
They follow in sequential order the draft regulations already submitted in
documents LOS/PCN/SCN.3/WP.6 and Add.l and Add.2. The Commission may wish to
review the final placement of these reqgulations in the light of further work on the
draft Regulations on Prospecting, Exploration and Exploitation of Polymetallic
Nodules in the Area. Draft articles will also be prepared on accounting principles
to be issued by the International Sea-Bed Authority.
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Article 88

Incentives for contractors

The Council may, in order to further the objectives set forth in annex 3,
article 13, paragraph 1 of the Convention, provide appropriate incentives to
contractors on a uniform and non-discriminatory basis, which may include,
inter alia, the following: 1/

(a) Waiving all or part of the payments due to the Authority for a specified
pecriod of time;

(b) Deferring or exempting revenues from the calculations of gross proceeds
for the purpose of determining attributable net proceeds or determining the end of
the first period of commercial production;

(c) Redﬁcinq the prescribed fees, charges and rates of payments;

(d) Accelerating depreciation or amortization of capital expedditures;

(e) Approving debt-equity ratios which are higher than reasonable having
regard to existing commercial practices; 2/

(f) Approving rates of interest which are higher than reasonable rates having
regard to existing commercial practices; 2/

(g) Allowing the contractor costs higher than actual costs for training and
transfer of technology in order to reduce the amount of net proceeds due to the
Authority;

(h) Crediting certain expenditures against the production charge and the
share of net proceeds payable to the Authority;

(i) Adjusting development costs to reflect replacement costs rather than
historical costs;

(i) Postponing or extending the prescribed dates of payment to the Authority;
and

(k) Making direct payments or loans to the contractor.

1/ A3/13 (14).

2/ A3/13 (6) (o).

/e
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Article 89

Incentives for contractors in joint arrangements

The Council may provide to contractors entering into joint arrangements with
the Enterprise incentives referred to in article 88 or other appropriate incentives
including:

(a) Cash flow distribution preferences;

(b) The postponement of delivery dates of the Authority's share of production.

Explanatory memorandum

I. GENERAL
1. The basis for the provision of incentives is A3/13 (14), which states:

"The Authority may, taking into account any recommendations of the
Economic Planning Commission and the Legal and Technical Commission, adopt
rules, regulations and procedures that provide for incentives, on a uniform
and non-discriminatory basis, to contractors to further the objectives set out
in paragraph 1".

2. The objectives set out in paragraph 1 [A3/13 (1)] are:

(a) To ensure optimum revenues for the Authority from the proceeds of
commercial production;

(b) To attract investments and technology to the exploration and exploitation
of the Area;

(c) To ensure equality of financial treatment and comparable financial
obligations for contractors;

(d) To provide incentives on a uniform and non-discriminatory basis for
contractors to undertake joint arrangements with the Enterprise and developing
States or their nationals, to stimulate the transfer of technology thereto, and to
train the personnel of the Authority and of developing States;

(e) To enable the Enterprise to engage in sea-bed mining effectively at the
same time as the entities referred to in article 153, paragraph 2(b); and

(f) To ensure that, as a result of the financial incentives provided to
contractors under paragraph 14, under the terms of contracts reviewed in accordance.
with article 19 of this annex or under the provisions of article 11 of this annex
with respect to joint ventures, contractors are not subsidized so as to be given an
artificial competitive advantage with respect to land-based miners.

/oo
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3. At the outset, it may be useful to note that A3/13 has recognized the pioneer
aspects of sea-bed mining by designing a fiscal régime which takes into account
different levels of profitability; the timing of cash flows; broadly defined
prospecting, exploration and development costs; and the methods from which a
contractor may choose to make his financial contribution to the Authority. The
system is also designed to minimize the fiscal impact on a contractor in the early
years of production. These provisions are similar to those used in municipal
land-based régimes to encourage investment in the mining sector,

4. The practical implications must be considered in determining the incentives to
be offered, for all contractors will probably not be able to benefit to the same
degree from the same incentives so as to have those incentives qualify as "uniform”
and "non-discriminatory®. As there will be broad differences in the very nature of
the contractors (privately owned, parastatals and governments) and the financial
systems in which they operate (market or centrally planned economies), it will be
difficult to devise incentives so as literally to "ensure equality of financial
treatment and comparable financial obligations™. 3/

5. Moreover, as some contractors will choose to pay a production charge only and
others will choose to pay a combination of a production charge and a share of net
proceeds, it will be extremely difficult to offer the same incentives to
contractors choosing one system which will have the same financial result for the
contractors that choose the other system.__

6. It should be noted that the tax status of contractors will probably be
different unless municipal tax systems are changed to take into account mining in
an international area in accordance with the United Nations Convention on the Law
of the Sea rather than in a foreign jurisdiction so as to avoid double taxation.
Some contractors may not be subject to any taxation; those that are will be subject
to different municipal tax régimes. Some municipal tax régimes may not be changed
to take into account mining in international areas. As a conseguence some
incentives given by the Council, on a net after-tax basis, may not be realizable.
In such cases, providing incentives will benefit neither the contractor nor the
Authority, but only the municipal tax authorities. The tax position of different
contractors even within the same municipal tax system may be different, leading to
different net after-tax results. The solution would be for municipal tax
authorities not to tax contractors mining in the international sea-bed area.

7. The requlations may authorize a variety of financial incentives from among

which the Council may choose one or more, on a case-by-case basis, so as to offer
incentives when:

(a) Necessary to meet constraints that actually exist;

(b) Realizable on an after-tax basis; and

3/  A3/13 (1) (o).

[ooe
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(c) The requirements of A3/13 (1) are met as nearly as possible so that the
result is non-discriminatory and justified on a cost/benefit basis.

II. COMMENTARY .
8. The following provides an explanation of the various incentives contained in
article 88:

(a) Waivers. A common incentive found in municipal land-based mining fiscal
régimes is simply to waive or forego the collection of fees, royalties or taxes for
a limited period. 1In the case of taxes, this is commonly called a "tax holiday".
However, A3/13 mandates an annual fixed fee and the basic imposition of a
production charge or the combination of the charge and a share of net proceeds.

It would be difficult to ensure "equality of financial treatment and
comparable financial obligations for contractors™ if this kind of incentive were to
be offered to all contractors regardless of their net after-tax result. 4/

Note that this incentive will result in the loss of revenue by the Authority,
whereas other financial incentives discussed below would merely postpone the
collection of revenue. They would "cost” the Authority the use-of-money factor,
but that cost will be relatively minor compared to the loss of the revenue
altogether.

(b) Deferrals or exemptions of revenues. The equivalent of & tax holiday
might be achieved by deferring revenue from being considered "grosc proceeds" for a
limited period of time, for purposes of calculating "attributable ret proceeds"™, or
in determining the end of the first period of commercial productior.. This would at
least offer the possibility of ensuring "equality of financial treatment® for those
contractors choosing to make a combination of a production charge énd a share of
net proceeds to the Authority. Perhaps this could be equated to tte financial
benefit which cculd be offered to a contractor paying a production charge only by
postponing or extending payment dates, as discussed in paragraph (§) below.

4 As referred to in paragraph 6, it should be noted that tte municipal tax
treatment of payments to the Authority is far from predictable at this stage, so
that the financial results of such a waiver may not be predictable. It may be that
the production charge will be likened to a royalty, which is usually considered a
deduction in the calculation of taxable income. The Authority's share of net
proceeds may be considered the equivalent of an income tax and hence may be
creditable or used to offset the amount of taxes otherwise payable in the home
country. If the Authority's share of net proceeds is to be considered equivalent
to a tax payment, foreqoing the collection of the share may not result in any net
benefit to a contractor in a taxation system which does not allow for tax-sparing
arrangements. It would be important, therefore, to be assured that any waiver
given by the Authority would really act as an incentive, i.e., give the contractor
a net after-tax benefit which it would not otherwise have.
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(c) Reduced fees, charges and rates. A common incentive is to reduce the
applicable fees, charges and rates. However, as indicated above, the annual fixed
fee of $US 1 million appears to be mandated by A3/13 (3), the production charge at
the specified percentage level fixed by A3/13 (5) and (6), and the Authority's
portion of annual net proceeds fixed by A3/13 (6). Reducing these fees and charges
across the board would ensure non-discriminatory treatment.

(d) Accelerated depreciation. Another common financial incentive is to
provide for a faster depreciation or amortization of capital expenditures by
depreciating or amortizing them over a shorter period than normally provided by
generally accepted accounting principles; or by writing them off disproportionately
SO as to “"front-load” the deduction, by increasing depreciation and amortization in
the earlier periods and reducing it in the latter periods. This offers a
cash-flow, use-of-money benefit to the contractor, which will not require that the
Authority forego revenue in the long run. There are a number of such front-load
systems which accomplish the same result with relatively slower or faster cash
Elows. 5/ 1In order fully to realize the benefit of accelerated deoreciation, it
may be necessary to provide for loss carry-forward and loss carry-sackward beyond
the two-year period specified in A3/13 (6) (k).

(e) Debt-equity ratios. Because of anticipated large borrowings, permitting
a high debt-to-equity ratio could be of substantial benefit to a contractor. Of
course, the higher the debt, the higher the interest payments and as interest
payments are part of "development costs”, this would extend the first period of
commercial production. Interest payments are also "operating costs", so that
interest charges will reduce the amount of the Authority's share of net proceeds.

In a joint venture arrangement, this might also have the effect of reducing
the amount of the Authority's contribution.

Permitting a relatively high debt-equity ratio would appear to be within the
Authority's powers, as it has some flexibility under A3/13 (6) (o). However, this
should not be considered a blank cheque, as the debt-equity ratio nust be
"reasonable having regard to existing commercial practice"™, in accordance with this
provision. This could be another area which may be inherently discriminatory,
since some contractors may not use loan financing in the conventional sense, as

they may be parastatal enterprises operating within the framework of centrally
planned economies.

(f) Interest rates. Similarly, the Authority also has flexibility in
approving interest rates under A3/13 (6) (o). Allowing liberal interest rates
could be an incentive if loan finance is obtained from affiliates of the
contractor. Higher-than-"normal” interest rates could be used to reduce security
©Or quarantee requirements which might otherwise be more onerous. Fowever, this
device would be subject to the same limitations discussed in paragraph (e) above.

5/ However, it should be observed that A3/13 (6) (j) requires that

depreciation be taken in 10 equal instalments from the date of commencement of
commercial production.

[ens
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(gd) "Loading"™ costs. Costs incurred in training personnel of the Authority
and in the transfer of technology to the Authority could be "loaded”, i.e.,
charging more than 100 per cent of such costs in the calculation of the
contractor's "operating costs". This would reduce the amount of the net proceeds
which the Authority shares. For example, one country allows 200 per cent of the
cost of wages of nationals in training programmes as a deduction against taxable
income.

(h) Credit For certain expenditures. Alternatively, such expenditures could
be credited directly against the production charge and the share of net proceeds
payable to the Authority by the contractor. This would be similar to a tax credit
in a municipal tax régime and would offer the advantage, perhaps more than any of
the other possibilities, of providing an incentive on a uniform and
non-discriminatory basis.

(i) Replacement accounting. "Development costs™ could be def:ned on a
replacement basis rather than a historical cost basis. The former obviously takes
inflation into account, and that is usually why replacement account:ng is used,
i.e., in relatively high inflationary periods. However, developmeni. costs are
already indexed, as per draft Requlation article 78 (1) (b), in accordance with
A3/13 (6) (d) (i) and A3/13 (13). Therefore, replacement accounting would in
effect provide for double (or greater) indexation. This could be quite attractive
to those contractors experiencing relatively high inflationary rates, but may not
be of similar value to those contractors which do not.

(j) Postponed or extended payment dates. A3/13 (3) establishes a fixed fee
and a specific date of payment. Payment of the production charge and the share of
net proceeds on a quarterly basis is provided for in document
LOS/PCN/SCN.3/WP.6/Add.2, articles 76 (1) and 82 (3). Payment on a half-yearly or
yearly basis would provide a significant financial incentive. An even greater
financial benefit would be to postpone payment for a year or more, »Or provide that
only a part of the payment need be made (for example 50 per cent) when due and the
balance paid either in instalments or after a specified return on investment has
been reached.

(k) Direct payment or loans to the Contractor. While, in view of
A3/13 (1) (f), a direct payment or even a loan by the Authority to a contractor
might be considered a "subsidy™, such capital contributions could b» permissible
within a joint-venture equity or a profit-sharing arrangement. Similarly, a loan
by the Authority could be disproportionate to its equity or profit-shéring
arrangement. Such incentives, while not common, are found in national land-based
projects where a Government, directly or through a development bank, may provide
equity or loan capital, or make contributions in kind.

9. The following provides an explanation of the incentives contained in
article 89:

(a) Preferential cash flow distribution and postponement of dates of delivery
of the Authority's share of production. The Authority may provide contractors in
joint arrangements with the Enterprise the incentives referred to in article 88 or

oo
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other incentives which it may deem appropriate, including preferential cash flow
distribution so as to give the contractor a larger earlier cash flow than it gives

itself, or postponing the dates of delivery of the Authority's share of production,
which would have a similar financial result. The nature and extent of the

incentives to be provided will depend on the terms of the joint arrangement between
the Authority and a contractor. Such incentives may relate to the share of equity

in the joint arrangement, the contribution to be made by the contractor in respect
of capital, technology, training or other matters,

/...
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Working paper by the Secrutariat

Addendum

Explanatory note

1. The present addendum contains draft regulations on transfer of technolcgy
until 10 years after the commencement of commercial production by the Enterprise.
The draft has been prepared taking into account the context in which the transfer
of technology provisions were included in part XI of the Convention, i.e. as part
of the parallel system for the development of the resources of the international
sea-bed area. Under this system, State and private operators will have the
opportunity to mine manganese nodules in the areas allocated to them and, at the
same time, the Enterprise would also have the opportunity to develop reserved
areas. It was considered necessary that the contractor should assist and
co~operate with the Enterprise in obtaining the technology which it may need for
its initial operation and which it is unable to obtain on the open market at a fair
and reasonable price. Consistent with this objective, the provisions of the
Convention include the following key elements:

(a) that the obligation of a contractor is a last-resort obligation and is

only applicable if the Enterprise is unable to obtain the required *rchnoloagy on
the open market at a fair and reasonable price;

fone
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{b) that the obligation ceases after the tenth year of commercial production
by the Enterprise and may be invoked during that period;

(c) that if the obligation is invoked, the resulting sale of technolcgy by
the contractor is to be at a fair and reasonable commercial price which is subject
to commercial arbitration.

2. In order to give effect to the spirit of the provisions of the Convention, the
draft regulations contained in the present document elaborate a set of procedures,
in particular in article 94, for the obtaining of technology by the Enterprise.

The procedur . mechanism is based on the requirements contained in annex III,
article 5, paragraph 3 (a), which reads, inter alia:

"This undertaking may be invoked only if the Enterprise finds that
it is unable to obtain the same or equally efficient and useful technology on
the open market on fair and reasonable commercial terms and conditions."

3. Thus, the Enterprise has to make every effort to obtain the required
technology on the open market on fair and reasonable commercial terms and
conditions. If it is unable to find such technology, it shall, in the first place,
seek the assistance of the contractor who has the technology or other contractors
to obtain such technology. 1If these efforts should fail, the Governing Board of
the Enterprise shall determine that the Enterprise is unable to obtain the
technology and that the Council should be requested to invoke the contractor's
undertaking. Before proceeding to invoke the undertaking, the Council shall obtain
the advice of the Legal and Technical Commission as an independent body. If the
Legal and Technical Commission advises against invoking the undertaking, the
Council shall consider this recommendation and determine the appropriate course of
acticn. If the Commission recommends that the undertaking should be invoked, the
Council shall request the contractor to commence negotiations with the Enterprise
to make the required technology available to it. Where the contractor is not the
owner of the technology, the Council shall request the contractor either to enter
promptly into negotiations with the owner of the technology to carry out its
undertakings or to facilitate the acquisition of the required technology. The
remaining parts of the draft regulations reflect other provisions of annex III,
article 5.

4. In elaborating the mining code the Secretariat has attempted, as in the past,
to clarify and simplify the procedural steps necessary for the implementation of
the provisions of the Convention in a fair and equitable manner, wnich, it is
hoped, would remove any concern regarding the application of the provisions in the
Convention on transfer of technology.
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PART VII

TRANSFER OF TECHNOLOGY UNTIL TEN YEARS AFTER COMMENCEMENT
OF COMMBRCIAL PRODUCTION BY THE ENTERPRISE

Article 90

Scope of these requlations

l. These regulations on transfer of technology apply to exploration and
exploitation of polymetallic nodules in the Area. 1/

2. The undertakings required by articles 92, 93 and 95 shall be included in each
contract for carrying out activities in the Area until 10 years after commencemant
of commercial production 2/ by the Enterprise, and may be invoked during that
period. 3/

Article 91
Use of terms
Por the purposes of these regulations:
"technology” means the specialized equipment and technical know-how, including
manuals, designs, operating instructions, training and technical advice and

assistance, necessary to assemble, maintain and operate a viable system and the
legal right to use these items for that purpose on a non-exclusive basis. 4/

Article 92

Undertakings in contracts on transfer of technology which
the contractor is legally entitled to transfer

Every contract for carrying out activities in the Area shall contain
undertakings by the contractor to make available to the Enterprise, on fair and
reasonable commercial terms and conditions, whenever the Council so requests, the

PV & Vi

2/ See LOS/PCN/SCN.3/WP.6, art. 2, “Use of terms®.
3/ A3/s5 (D).

4/ A3/S (8).

T
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technology which it uses in carrying out activities in the Area under the contract,
which the contractor is legally entitled to transfer. 5/

Article 93

Undertakings in contracts on transfer of technology which
the contractor is not legally entitled to transfer

1. Every contract for carrying out activities in the Area shal.. contain
undertakings by the contractor that it shall:

(a) obtain a written assurance from the owner of any technology used in
carrying out activities in the Area under the contract, which is not generally
available on the open market and which is not covered by article 92, that the owner
will, whenever the Council so requests, make that technology available to the
Enterprise under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions, to the same extent as made available to
the contractorj; 6/

(b) facilitate, upon the request of the Enterprise, the acquisition of any
such technology under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions, if the Enterprise decides to negotiate
directly with the owner of the technology. 1/

2. If the assurance required by paragraph 1 (a) is not obtained, the technology
in question shall not be used by the contractor in carrying out activities in the
Area. 8/

3. Every contract for carrying out activities in the Area shall contain
undertakings by the contractor to acquire from the owner by means of an enforceable
contract, upon the request of the Enterprise and if it is possible to do so without
substantial cost to the contractor, the legal right to transfer to the Enterprise
any technology used by the contractor in carrying out activities in the Area under
the contract which the contractor is otherwise not legally entitled to transfer and
which is not generally available on the open market. S/

5/ A3/5 (3) (a).
&/ A3/S (3) (b).
Y A5 (3) (@).
Y /5 3) (b).
8/ A3/ (3) (o).

/eoe
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4. In cases where there is a substantial corporate relationship between the
contractor and the owner of the technology, the closeness of this relationship and
the degree of control or influence shall be relevant to the determination whether
all feasible measures have been taken to acquire such a right. 10/

S. In cases where the contractor exercises effective control over the owner,
failure to acquire from the owner the legal right shall be considered relevant to
the contractor's qualification for any subsequent application for approval of a
plan of work. 11/

Article 94

Procedure for obtaining technology

1. Before requesting that the Council invoke such undertakings, the Enterprise
shall have complied with the following procedures:

(a) The Enterprise shall make every effort to obtain the same or equally
efficient and useful technology on the open market on fair and reasonable
commercial terms and conditions pursuant to annex IV, article 12, of the Conventionj

(b) If the Enterprise is unable to obtain the technology on such terms and
conditions, the Enterprise shall request the contractor and, if appropriate, other
contractors to assist it to obtain such technology on such terms and conditions; 12/

(c) 1If these efforts should fail, the Governing Board of the Enterprise may
make a finding in accordance with its procedures that the Enterprise is unable to
obtain the same or equally efficient and useful technology on the open market on
fair and reasonable commercial terms and conditions) 13/

(d) If the Governing Board of the Enterprise makes such a finding, it shall
request the Council to invoke the contractor's undertakings. This request shall be
accompanied by a report on the efforts made by the Enterprise in accordance with
subparagraphs (a) and (b).

2. Upon the receipt of such request, the Council shall ask the Legal and

Technical Commission to consider the report and make recommendations as to whether
the undertakings should be invoked. 14/ :

Ibid.
1bid.
A3/5 (S5).

A3/5 (3) (a).

L EEEkE

Art. 165, para. 2 (a).
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3. The Council shall be deemed to have approved the recommendation of the Legal
and Technical Commission after a lapse of 30 days after receipt of the
recommendation by the Secretary-General unless within that period the Council
decides otherwise by consensus. 15/

4. Upon approval by the Council of the recommendation to invoke the undertakings,
the Secretary-General shall request that the contractor promptly commence
negotiations with the Enterprise to make available to it the technology which the
contractor uses in carrying out activities in the Area and which the contractor is
legally entitled to transfer, on fair and reasonable commercial terms and
conditions. Such negotiations shall be completed within 60 days, which may be
extended by agreement of the parties. 16/ The parties shall keep the Council
informed of the results of these negotiations.

S. In cases where the Council decides that the undertakings should not be
invoked, it may decide on any other appropriate action.

6. In the case of technology which the contractor is not legally entitled to
transfer, the Council shall request the contractor either to enter promptly into
negotiations with the owner of the technology to carry out the undertakings
specified in article 93, paragraph 3, or to facilitate the acquisgition of any such
technology, if the Enterprise decides to negotiate directly with the owner of the
technology in accordance with article 93, paragraph 1.

7. The specific agreement between the contractor or the owner of the technology
and the Enterprise for the use of such technology shall contain llcences and other
appropriate arrangements and shall be supplementary to the contract between the
Authority and the contractor. 17/ The terms of such an agreement may include an
undertaking by the Enterprise to protect confidential data and information.

Article 95 .

Undertakings in contracts with respect to transfer of
technology for the benefit of developing States

1. Every contract for carrying out activities in the Area shall contain
undertakings by the contractor to take at the request of the Council the same
measures as are prescribed in articles 92 and 93 of these regulations for the
benefit of a developing State or group of developing States which has entered into

13/ Art. 162, para. 2 (j) (i), of the Convention.
16/ A3/5 (3) (a).
17/ Ibid.
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a joint venture with the Enterprise or submitted an application for approval of a
plan of work for carrying out activities in a reserved area. 18/
2. Such measures shall be limited tc the use of the technology in the
exploitation of the part of the area proposed by the contractor which has been
designated to be a reserved area pursuant to annex III, article 8, of the
Convention. 19/
3. The contractor cthall not be obligated to take such measures if:

(a) such activities by the developing State or group of developing States
would involve transfer of technology to a third State or the nationals of a third
State) or

(b) such technology has been requested by the Enterprise or transferred by
that contractor to the Enterprise. 20/

Article 96

Procedure for obtaining technology by developing States

Before making the requests referred to in article 95, the Authority shall
follow mutatis mutandis the procedures set forth in article 94.

Article 97

Limitations on undertakings

1. These regulations shall not be deemed to require a State Party to supply
information the disclosure of which is contrary to the essential interests of its
security. 21/

2. wWhere a contractor which is not a State is prohibited from transferring
technology which it uses in carrying out activities in the Area by he national law
applicable to that contractor because of national security considerations, it shall

submit to the Authority a certificate to that effect from the State Party of which
it is a national or by which it is effectively controlled. 22/

A3/5 (3) (e))y A3/9 (4).
A3/5 (3) (e).

Ibid.

United Nations Convention on the Law of the Sea, art. 302.

EkEkEE
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3. Subject to article 95, paragraph 1, in the case of joint ventures with the
Enterprise, the transfer of technology shall be in accordance with the terms of the
joint venture agreement. 23/

Article 98

Notification of revisions

Bvery operator shall notify the Council in writing of revisions in the
description and information made available pursuant to article 32 24/ to the
Council of the equipment and methods to be used and other relevant non-proprietary
information about the characteristics of such technology, and information as to
where such technology is available within 90 days of the introduction of a
substantial technological change or innovation in the equipment and methods to be
used in carrying out activities in the Area. 25/

Article 99

Disputes concerning a contractor's undertakings

1. Disputes as to whether offers made by the contractor or the owner of
technology are within the range of fair and reasonable commercial terms and
conditions may be submitted by the contractor or the ownar of the technology, by
the Council or by the Enterprise to binding commercial arbitration in accordance
with the UNCITRAL Arbitration Rules or such other arbitration rules as may be
prescribed in the rules, regulations and procedures of the Authority. 26/

2. If the finding is that the offer made by the contractor or the owner of
technology is not within the range of fair and reasonable commercial terms and
conditions, the contractor or the owner of the technology shall be given 45 days to
revise his offer to bring it within that range before the Council takes any action
under annex III, article 18, of the Convention. 21/

A3/S (6).
S8ee document LOS/PCN/SCN.3/WP.6.
A3/S (2).

A3/5 (4).

S

Ibid.
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Article 100

Disputes concerning other undertakings required
by these regulations

1, Disputes concerning undertakings required by articles 92, 93 and 95 of these
regulations, other than those submitted under article 99 of these regulations,
shall be subject to compulsory settlement in accordance with part XI of the
Convention. 28/

2. If the contractor is found to be in violation of these undertakings, the
contractor's rights under the contract may be suspended or terminated or monetary
pPenalties may be ordered under annex I1I, article 18, of the Convention. 29/

Article 101

Consultation by a group of States Parties

1. If the Enterprise is unable to obtain on fair and reasonable commercial terms
and conditions appropriate technology to enable it to commence in a timely manner
the recovery and processing of minerals from the Area, the Council or the Assembly
may convene a group of States Parties composed of those which are engaged in
activities in the Area, those which have sponsored entities which are engaged in
activities in the Area and other States Parties having access to such

technology. 30/

2. This group shall consult together and shall take effective measures to ensure
that such technology is made available to the Enterprise on fair and reasonable
commercial terms and conditions. k3 V4

3. Each such State Party shall take all feasible measures to this end within its
own legal system. 32/

28/ A3/5 (4) anmd A3/18. Article 94 is not included since it is an .nternal
Procedure of the Enterprise which must be followed before any dispute wit. respect
to contractual obligations arises.

Ibid.
A3/5 (8).

Ibid.
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Explanatory note

1. At the end of its informal meetings, held during its second session in 1984,
Special Commission 3 of the Preparatory Commission for the International Sea-Bed
Authority and for the International Tribunal for the Law of the Sea requested the
Secretariat to prepare, inter alia, draft requlations on the conten- of
applications for approval of plans of work and the procedures relating thereto (see
LOS/PCN/L.11). The draft regulations were intended to provide a focus and tool for
the deliberations in the Commission. The first part of the draft regulations
appeared in document LOS/PCN/SCN.3/WP.6 and was discussed during the third and
fourth sessions of the Preparatory Commission, in 1985 and 1986 (see LOS/PCN/L. 16,
26 and 32). It has been the understanding since then that it would be redrafted
under the responsibility of the Chairman of Special Commission 3 on the basis of
the various comments and proposals made thereon. Working paper 6 was revised by
the Chairman and issued as document LOS/PCN/SCN.3/WP.6/Rev.l on 6 June 1988.

2. Working paper 6/Add.2 on the financial terms of contract was discussed in a
full first reading during the fourth, fifth and sixth sessions of the Preparatory
Commission, in 1986, 1987 and 1988 (see LOS/PCN/L.38, 46, 52 and 59). In the
course of the debate, various written amendments were introduced, namely
LOS/PCN/SCN.3/WP.9, WP.10, WP.1l and Corr.l and Add.1l, and WP.12. ‘“"he contents of
those amendments were taken into account by the Chairman as fully as possible when
revising working paper 6/Add.2 in order to strike a careful balance between all
interests concerned.

3. Working paper 6/Add.3 on financial incentives was discussed in a full first
reading during the fifth and sixth sessions of the Preparatory Commi.ssion, in 1987
and 1988 (see LOS/PCN/L.52 and 59). As was stated in document LOS/PCN/L.59, no
suggestions for any appreciable change were made at the first reading. Therefore,
the draft articles contained in working paper 6/Add.3 have not been revised by the
Chairman. Since the financial incentives are of direct relevance to the financial
terms of contract, the texts of both sets of articles have been reproduced in a
single document (LOS/PCN/SCN.3/WP.6/Add.2/Rev.l of 25 May 1989).

4. Working paper 6/Add.4 on transfer of technology until 10 years after
commencement of commercial production by the Enterprise was discussed in a full
first reading during the sixth and seventh sessions of the Preparatcry Commission,
in 1988 and 1989 (see LOS/PCN/L.59, 64 and 69). 1In the course of tte debate,
various written amendments were introduced, namely LOS/PCN/SCN.3/WP.13, WP.13/Rev.1l
and WP.14. The content of those amendments was taken into account Ly the Chairman
as fully as possible when revising working paper 6/Add.4 in order tc find a
compromise solution to the problems involved. Articles in the present document
have, where necessary, been renumbered. The numbers as appearing in WP.6/Add.4 are
indicated in parentheses.

5. From the outset, it has been the understanding that the deep-sea-bed mining
code will be of a comprehensive nature. This means that users of the code will
have only one piece of reference material, i.e. the code, and will therefore have
no need to refer to the Convention or to its annexes.
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6. Documents WP.6/Rev.l and WP.6/Add.2/Rev.l, in which the text of articles 88
and 89 originally contained in WP.6/Add.3 has been incorporated, as well as the
present document WP.6/Add.4/Rev.l are intended by the Chairman to facilitate the
work of the Special Commission at its second reading of these working papers. They
should be seen as negotiating instruments in which the issues on which there were
differences of opinion during the first reading have, in the view of the Chairman,
been reduced in number. Revision on the basis of a future second reading should,
in principle, further reduce such issues to the smallest possible number and those
remaining "hard-core" issues - in the revisions sometimes identified in footnotes
added by the Chairman - should then be submitted to final negotiations among all
interested delegations.

/oo
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Article 2 })/

Use of terms

For the purposes of these regulations:

“technology"” means the specialised equipment and technical kxnow-how,
including manuals, designs, operating instructions, training and technical
advice and assistance, necessary to assemble, maintain and operate a viable
system, and the legal right to use these items for that purpose.

4/ The provisions of this article will be incorporated in an article 2 (see
LOS/PCN/SCN.3/WP.6/Rev.1) on the use of terms applying to the complete set of

regulations on prospecting, exploration and exploitation of polymetallic nodules in
the Area ("deep-sea-bed mining code”).
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PART VII

TRANSFER OF TECHNOLOGY UNTIL TEN YEARS AFTER COMMENCEMENT
OF COMMERCIAL PRODUCTION BY THE ENTERPRISE

Article 90

Scope of this Part 2/

1. The regulations contained in this Part apply to exploration and exploitation
of polymetallic nodules in the Area.

2, The undertakings required by this Part shall be included in each contract for
carrying out activities in the Area until 10 years after commencement of commercial
production by the Enterprise, and may be invoked during that period.

3. The transfer of the technology shall be on a non-exclusive bhasis.

4. Without prejudice to the provisions of article 96, the transfer of technology
shall, in the case of a joint venture with the Enterprise, be in accordance with
the terms of the joint venture agreement.

Article 91 (new)

Agsist to 1 ided by t} in the obtain £
technology by the Enterprise

The contractor shall, during the period mentioned in article 90, paragraph 2,
provide assistance to the Enterprise, at its request, in obtaining the same or
equally efficient and useful technology on the open market through purchase,
licensing or other appropriate agreements or arrangements on fair and reasonable
commercial terms and conditions. Such assistance shall include:

(a) Identification of owners, and users, developers and suppliers of such
technology known to the contractor:;

(b) Evaluation of the technical and economic efficiency of such technology:

(c) Advice on and evaluation of the terms and conditions upon which such
technology is offered;

(d) Advice concerning methods by which this technology can be obtained on the
commercial terms and conditions most favourable to the Enterprise.

2/ The view was expressed that this Part should also apply to the processing
of polymetallic nodules at sea/on land.

e
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Article 92
Undertaki i : : ! £ f technol which tI
I : is 1 1 titled to t £

Every contract for carrying out activities in the Area shall ccntain an
undertaking by the contractor to make every effort to make available to the
Enterprise, whenever the Council so requests, on fair and reasonable commercial
terms and conditions, and in accordance with article 95, the technology which it
uses in carrying out activities in the Area under the contract, which the
contractor is legally entitled to transfer.

Article 93

Undertakings in contracts on transfer of technology which the
contractor is not legally entitled to transfer

1. Every contract for carrying out activities in the Area shall contain
undertakings by the contractor that it shall make every reasonable effort:

(a) To obtain a written assurance from the owner of any technclogy used in
carrying out activities in the Area under this contract which is not generally
available on the open market and which is not covered by article 92 that the owner
will, whenever the Council so requests, make that technology available to the
Enterprise under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions, to the same extent as made available to
the contractor;

(b) To facilitate, upon the request of the Enterprise, the acquisition of any
such technology under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions, if the Enterprise decides to negotiate
directly with'the owner of the techmnology: .

(¢) To acquire from the owner, under an enforceable contract, upon the
request of the Enterprise and, if it is possible to do so without substantial cost
to the contractor, the legal right to transfer to the Enterprise any technology
used by the contractor in carrying out activities in the Area under the contract
which the contractor is otherwise not legally entitled to transfer and which is not
generally available on the open market.

2. In cases where there is a substantial corporate relationship between the
contractor and the owner of the technology, the closeness of this relationship and
the degree of control or influence shall be relevant to the determination whetherv
all reasonable measures have been taken to acquire such a right.

3. In cases vwhere the contractor exercises effective control over the owner,
failure to acquire from the owner the legal right shall be considered relevant to
the contractor's qualification for any subsequent application for approval of a
plan of work.
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4. The assurance required by paragraph 1 (a) shall be legally binding and
enforceable. The document containing this assurance shall be submitted to the
Authority along with the application for the approval of the plan of work, and in
any case no later than the date of the start of operations under the contract.

5. If the assurance required by paragraph 1 (a) is not obtained and it is
established in accordance with the dispute settlement procedures referred to in
article 101 that the contractor has not made every reasonable effort to obtain such
an assurance, the technology in question shall not be used by the contractor in
carrying out activities in the Area.

Article 94 (new)

Procedures for obtaining technology

1. The Enterprise shall make every reasonable effort to obtain the same or
equally efficient and useful technology on the open market on fair and reasonable
commercial terms and conditions.

2. In the process of the acquisition of technology, the Enterprise shall,

inter alia, conduct a survey of potential suppliers, taking into account existing
patents and related know-how as may be relevant. It may for these purposes utilize
the advisory services of business or trade associations, scientific research
institutions and any other appropriate organization, including goverament agencies.

3. The Enterprise shall issue invitations to tender on the basis of open tender
procedures under which all interested suppliers may submit a tender.

4. The technical specifications prescribed in the tender documentation provided
to potential suppliers shall be in terms of performance rather than design and
shall be based, where appropriate, on international standards. These
specifications shall not be prepared or applied in a manner which restricts the
range of possible offers of appropriate and efficient technology.

5. There shall be no requirement or reference to a particular trade mark or name,
patent, design or type, specific origin or producer, unless there .is no other
sufficiently precise or intelligible way of describing the required technology and
provided that words such as "or equivalent"” are included in the tender.

6. Any prescribed time-limit shall be adequate to allow potential suppliers to
prepare and submit tenders before the closing of the tendering procedures. 1In
determining any such time-limit the Enterprise shall, consistent with its
reasonable needs, take into account such factors as the complexity of the proposed
purchase, the extent of subcontracting anticipated and the normal time for
transmitting tenders by mail.

7. The Enterprise shall award contracts to bidders offering the best combination

of gquality, price and deli ery time. If there is more than one bid offering such a
combination, the contract shall be awarded in accordance with:

/e
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(a) The principle of non-discrimination on the basis of political or other
considerations not relevant to the carrying out of operations with due diligence
and efficiency;

‘(b) Guidelines approved by the Council with regard to the preferences to be
accorded to goods and services originating in developing States, including the
land-locked and geographically disadvantaged among them.

8. if the Enterrriss concludes that open tendering procedures have not led to a
result which meets the requirements of the tender, it shall use single tendering
procedures to establish direct contact with individual suppliers.

9. Before the Enterprise concludes that it is unable tc obtain the technology on
fair and reasonable commercial terms and conditions through the tendering
procedures, and if it has not already done so, it shall request contractors to
assist it pursuant to article 91 in obtaining such technology on such terms and
conditions.

Article 95 (94)

Invocation of the undertakings of the contractor

1. If the efforts of the Enterprise in obtaining techuwology in accordance with
articles 91 and 94 should fail, the Governing Board of the Enterprise may make a
finding in accordance with its procedures that the Enterprise is unable to obtain
the same or equally efficient and useful technology on the open market on fair and
reasonable commercial terms and conditions.

2, If the Governing Board of the Enterprise makes such a finding, it shall
request the Council to invoke the contractor's undertakings. This request shall be
accompanied by a report on the efforts made by the Enterprise in accordance with
article 94.

3. Upon the receipt of such a request, the Secretary-General shzll immediately
submit it to the Legal and Technical Commission for consideration and
recommendation whether the undertakings should be invoked. The Secretary-General
shall inform the Council of such a request.

4. The Legal and Technical Commission shall present its recommendation to the
Council within 30 days. The Council shall be deemed to have approved the
recommendation of the Legal and Technical Commission after a lapse of 30 days after
receipt of the recommendation, unless within that period the Council decides
otherwise by consensus.

5. Upon approval by the Council of the recommendation to invoke tne undertakings,
the Secretary-General shall request that the contractor promptiy commence
negotiations with the Enterprise to make available to¢ it, on fair and reasonable
commercial terms and conditions, the technology which the contractor uses in
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carrying out activities in the Area and which it is legally entitled to transfer.
Such negotiations shall be completed within 60 days, unless extended by agreement
between the parties. The parties shall keep the Council informed of the results
of these negotiations.

6. In cases where the Council decides that the undertakings should not be
invoked, it may decide on any other appropriate action.

7. In the case of technology which the contractor is not legally entitled to
transfer, the Council shall request the contractor either to enter promptly into
negotiations with the owner of the technology to carry out the undertakings
specified in article 93, paragraph 1 (c), or, if the Enterprise decides to
megotiate directly with the owner of the technology in accordance with article 93,
paragraph 1 (a) and (b), to facilitate the acquisition of any such technology.

8. The specific agreement between the contractor or the owner of the technology
and the Enterprise for the use of such technology shall contain licences and other
appropriate arrangements and shall be supplementary to the contract between the
Authority and the contractor. The terms of such an agreement shall, if any,

include an undertaking by the Enterprise to protect confidential. data and
information.

Article 96 (95)

Undertakings in contracts with respect to transfer of
technology for the benefit of developing States

1. Every contract for carrying out activities in the Area shall contain
undertakings by the contractor to take at the request of the Council, mutatis
mutandis, the same measures as prescribed in articles 92 and 93 for the benefit of
a developing State or a group of developing States, whether participating in a
joint venture with the Enterprise or net, which has submitted an application for
approval of a plan of work for carrying out activities in the part of the area
proposed by the contractor and designated by the Council as the reserved area
pursuant to Part III, section 2, and Part IV of these requlations.

2. Paragraph 1 does not apply if:

(a) Such activities by the developing State or group of developing States

would involve the transfer of technology to a third State or the nationals of a
third State; or

(b) Such technology has already been requested by the Enterprise or
transferred by the contractor to the Enterprise.
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Article 97 (96)

Procedures for obtaining technology by developing States

The procedures for obtaining technology. as set forth in articles 94 and 95,
shall apply, mutatis mutandis, to a developing State or a group of developing
States.

Article 98 (97)

Y .

Lim ion n _undertakin

1. The reqgulations contained in this Part shall not be deemed to require
a State Party to supply information the disclosure of which is contrary to the
essential interests of its security.

2. Where a contractor which is not a State is prohibited by the national law
applicable to that contractor because of national security considerations from
transferring technology which it uses in carrying out activities in the Area, it
shall submit to the Authority a certificate to that effect from the State Party of
which it is a national or by which it is effectively controlled.

Article 99 (98)

Notification of revisions

Within 90 days of the introduction of a substantial technological change or
innovation in the equipment and methods to be used in carrying out activities in
the Area, every contractor shall notify the Authority in writing of revisions in
the description and information made available pursuant to articles 28 and 29 of
these regulations to the Authority of the equipment and methods to be used and
other relevant non-proprietary information about the characteristics of such
technology, and information as to where such technology is available.

Article 100 (new)
Fair and reasonable commercial terms and conditions

The terms and conditions offered by the contractor qr the owner of the
technology shall be determined to fall withian the range of fair and reasonable
commercial terms and conditions solely on the basis of the terms and conditions
agreed in comparable cases, especially on current market prices for the same or
similar technology.
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Article 101 (99)
Disputes concerning a contractor's undertakings 3/

1. In the event of a dispute concerning undertakings referred to in this Part,
either party may submit the dispute to binding commercial arbitration, unless both
parties agree to settle the dispute by other means.

2. Disputes as to whether offers made by the contractor or the owner of the
technology are within the range of fair and reasonable commercial terms and
conditions may be submitted by the contractor or the owner of the technology, by
the Council or by the Enterprise to binding commercial arbitration in accordance
with the UNCITRAL Arbitration Rules.

3. If the finding is that the offer made by the contractor or the owner of the
technology is not within the range of fair and reasonable commercial terms and
conditions, the contractor or the owner of the technology shall be given 45 days to
revise his offer to bring it within that range before the Council takes any
decision on the question whether the contractor has violated the terms of the
contract.

4. If the contractor is found to be in violation of his undertakings, the Council

may, upon recommendation of the Legal and Technical Commission, take such measures
as are appropriate.

Article 102 (101)

Consultations of States

1. If the Enterprise is unable to obtain on fair and reasonable commercial terms
and conditions appropriate technology to enable it to commence in a timely manner
the exploitation of polymetallic nodules, the Council may convene a group of States
composed of:

(a) States which are engaged in activities in the Area;
(b) States which have sponsored entities engaged in activities in the Area;

(c) Other States which have access to such technology.

3/ Provisions on the settlement of disputes and on the penalties to be
imposed on contractors violating their undertakings will have to be incorporated at
the end of the present draft requlations. Such regulations should be based on
Part XV and article 188, paragraph 2 of the Convention and on article 19 of
annex III.

leos
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2. This group shall consult together and with the Enterprise and each such State
shall take appropriate measures within its own legal system to ensure that such
technology is made available to the Enterprise on fair and reasonable commercial
terms and conditions.
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Article 1
Scope of these regulations*

These regulations apply to the protecticn and preservation ot the marine
environment from activities in the Area. 1/

Article 2
Use of terms*
For the purposes of these requlations:

(1) "marine environment" means the physical, atmospheric and bhiological
components, conditions and factors which interact and determine the productivity,
state, condition and quality of the marine ecosystem, including the coastline, the
waters of the seas and oceans and the airspace above those waters, as well as the
sea-bed and ocean floor and subsoil thereof:

(2) “serious harm to the marine environment' means any effect [rom activities
in the Area on the living or non-living components of the marine environment and
associated ecosystems beyond that which is negligible or which has been assessed
and judged to be acceptable by the Authority pursuant to these requlations and the
relevant rules and regulations adopted by the Authority and which represent:

(a) significant adverse changes in the living and non-living components of
the marine and atmospheric environment:

(b) significant adverse changes in the ecosystem diversity. productivity and
stability of the biological communities within the environment: or

(c) 1loss of scientific or economic values which is unreasonable in relation
to the benefit derived from the activity in question:

{(3) “"impact reference zones" means areas to be used for assessing the effect
of each contractor's activities in the Area on the marine enviromment and

designated in each mining site so as to be:

({a) representative of the environmmental characteristics of the site: and

* The provisions of these articles could form part of Part I (Scope of the
regqulations and use of terms). For suggested amendments to arts. 5. 9 and 28 of
the draft regulations (LOS/PCN/SCN.3/WP.6/Rev.l)., see the annex to the present
paper.

1/ See art. 209 (1).
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(b) located in a portion of the site scheduled to be mined marly under the
coantract:
(4) “preservation reference zones" means areas in which n» mining shall occur

to ensure representative and stable biota of the sea-bed in order to assess any
changes in the flora and fauna of the marine environment.

PART VIII

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT
FROM ACTIVITIES IN THE AREA

Article 104
Genaral obligation

1. States have the obligation to protect and preserve the macine environment from
activities in the Area. 2/

2. They shall co—oécrate. directly or through competent intecnational

organizations, for the purpose of protecting and preserving the marine enviromment
from activities in the Area.

Article 105
Canditi ¢ i ivities in the 2

1. Activities in the Area shall only take place if they do not cause serious harm
to the marine enviromment.

2. Activities in the Area shall only take place if:

(a) the technology and procedures are available to provide for safe
activities and compliance with paragraph 1:

(b) there exists the capacity to monitor key enviionmenta) parameters and
ecosystem components so as to identify any adverse effects of actjvities: and

(c) there exists the capacity to respond effectively to ac-cidents.
particularly those which might cause serious harm to the marine environment.

3. The Council shall adopt upon recosmendation of the Legal And Technical

Commission rules and regulations which elaborate the standards ~nntained in
article 2, paragraph 2.

2/ Based on art. 192.
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Article 106
Exclusi c . 10i .

Upon the recommendation of the Legal and Technical Commigsion, the Council
shall exclude areas for exploitation by contractors in cases where substantial
evidence indicates the risk of serious harm to the marine enviromment. 3/

Article 107
Environmental referepnce zones

1. After the reserved area has been designated in accordance with article 28, 4/
the applicant shall propose areas to be set aside and used exclusively as impact
reference zones and preservation reference zones.

2. Upon the recommendation of the Legal and Technical Commission and taking iuto
account the proposal of the applicant, the Council shall. at the time of approving
the plan of work, set aside parts of the areas covered by the plan of work to be
used exclusively as preservation reference zomes and impact refererce zones.

Article 108 35/

. 1 i

1. Before the Legal and Technical Commission recommends for approval a plan of
work for exploration, each applicant shall prepare and submit an environmental
report, based on available meteorological, oceanographic and environmental data
collected during prospecting, and a programme for oceanographic and baseline
environmental studies using:

(a) oceanographic (physical, chemical and biological) data of a general as
well as of a site-specific nature using standard techniques:

3/ Based on arts. 165 (2) (1), 162 (2) (x) and Annex IIX. art. 6 (3) ().
4/ See LOS/PCN/SCN.3/WP.6/Rev.1.

5/ The Commission may wish to consider whether the provisions of this
article should be transferred to art. 29 (Data and information tn he submitted by
the applicant before final approval of the plan of work) of
LOS/PCN/SCN.3/WP.6/Rev.1.
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(b) biological data from samples and photographs; 6/

(c) geological data on sediment transport.
2. Before the Legal and Technical Commission recommends for approval a plan of
work for exploitation, each applicant shall prepare and submit an environmental
impact statement, taking into account the experience gained during the exploration
stage.
3. In cases where the application is for the approval of a plan of work for

exploration and exploitation, exploitation may not commence hefure the submission
to the Legal and Technical Commission of an environmmental impsact =tatement.

Article 109
Environmental impact statement
1. Each environmental impact statement shall be site-specifir snd shall contain:

(a) data establishing an environmental baseline against which to assess the
likely effect of the proposed activities in the Area:

(b) a description of the methods. technology. equipment an!l procedures to be
used;

(c) an assessment of the effects on the marine enviromment. of the proposed
sctivities in the Area, especially of:

(i) the nodule collector in and near the mining tracks:

(ii) the benthic plume on benthic life, and its food supply. away from the
mining activity: and

(iii) the surface and mid-water plume on fish larvae.

(d) a contingency plan to respond effectively to serious.bharm to the marine
environment arising from the contractor's activities in the Area:

(¢) a plan to minimize to the fullest possible extent in a:curdance with
article 111, paragraph 2, pollution of the marine euviromment a:iging from the
contractor’'s activities in the Area; 7/

(Y4 See LOS/PCN/BUR/R.S5, paras. 26, 28, 37 and 38.

1/ Bagsed on art. 194 (3).
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(f) a plan to monitor and report on the effects on the marine environment of
the contractor's activities in the Area: 8/

(g) a description of the positions. qualifications, experience and
availability of qualified persons on whom the applicant will rely to operate
installations and equipment in accordance with the plans.

2. Each plan referred to in subparagraphs (d), (e) and (f) o€ paragraph 1 shall
contain a descripticn of the methods, technology and equipment proposed to be used
in connection with the plan, the applicant's experience in using it and its
reliability.

3. Environmental impact statements shall be made publicly available.

Article 110

. . .
Qnns1dﬁxa:Agn_QI_an_?ngzxgnmsnsal_zgnnxz

1. The Legal and Technical Commission shall examine each envirummeutal report or
environmental impact statement and plans contained therein. It shall determine,
taking into account the analyses and information contained in the applicant's
report or statement., whether the exploration or exploitation can reasonably be
expected to result in serious harm to the marine environment.

2. If the Legal and Technical Commission finds that an environmental report or
environmental impact statement does not comply with these regulations, or is
otherwise incomplete or defective, or that the proposed plans do not. ensure the
effective protection and preservation of the marine enviromment. it shall notify
the applicant. The applicant may submit an amended report or statement to the
Legal and Technical Commission within a reasonable time.

3. The Legal and Technical Commission shall make its report and recommendation to
the Council on the effects on the marine environment within a reasonable time from
the date of receipt of each envirommental report or environmental impact statement
or from the date of receipt of an amended report or statement.

4. The Legal and Technical Commission may request an independent expert to assess
whether all data required by these regulations have been submitted.

5. Upon receiving the Legal and Technical Commission's report and recommendation,
the Council shall exclude parts of the application areas for expluitation by
contractors in cases where substantial evidence indicates serious harm to the
marine environment.

8/ Based on art. 204.
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Article 111

Terms and conditions for the protection and pregservation
of the marine enviropment

Each contract shall contain provisions for the protection snd preservation of
the marine environment from activities in the Area including., iater alia:

(a) a plan to monitor and report on the effects of the contractor's
activities in the Area on the marine environment: 9/

(b) requirements to avoid serious harm to the marine environment that may
arise from activities in the Area carried out by the contractocr and to minimize to
the fullest possible extent the risk of serious harm to the marine environment;

{(c) requirements to use where practicable the best availahle technology for
the protection and preservation of the marine environment wherever such activities
would cause serious harm to the marine environment:

(@) the specific data and information to be submitted in :he contractor's
reports on the effect of its activities in the Area on the marine environment: and

(e) a contingency plan to regspond effectively to incident: which are likely
to cause serious harm to the marine environment arising from the contractor's
activities in the Area. 10/

Article 112
Contingency plans

»

1. Contingency plans shall establish special procedures for dealing with
incidents which may result or are about to result in serious harm to the marine
environment arising from the contractor‘'s activities in the Area.

2. The contingency plan shall establish appropriate measures for dealing
effectively with contingencies and, in particular, shall include arrangements for:

(a) the immediate raising of an alarm in the area of the sctivities:
(b) prompt notification to the Secretary-General:;

(c) the warning, as may be necessary., of ships which might he ahbout to enter
the immediate vicinity:

9/ Based on art. 204.

10/ Based on art. 199.

/oo
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(d) a continuing flow of full information relating to particulars of the
contingency, measures already taken and further action required. l.o the
Secretary-General;

(e) the removal, as appropriate, of polluting substances:

(f) the reduction and, in so far as possible. prevention »f serious harm to
the marine environment, as well as mitigation of such effects:

(g) as appropriate, co-operation among contractors to respond to a
contingency:; and

(h) periodic emergency exercises.

Article 113
Annual reports
1. Each contractor shall submit an annual report on the effects of the
contractor's activities in the Area on the marine enviromment to the

Secretary-General within 90 days after the end of each calendar year.

2. Each report shall contain such data and information as shall he specified in
the contract and on the basis of relevant rules and regulations.

3. The report shall be made publicly available.

Article 114
Reports of serious harm to the marine epvirommert

1. Each contractor shall promptly report to the Secretary-General any incident
arising from its activities in the Area which are likely to cause serious harm to
the marine envirooment.

2. Each such report shall contain the details of such incident. including.

inter alia:

(a) the co-ordinates of the area affected or which can reasonably be
anticipated to be affected;

(b) the effect such incident is likely to have on the [lora and [auna. the
gsea-bed, its subsoil, the sea, the atmosphere and the coastline: 11/

1ll/ Based on art. 145.
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(¢c) the description of the action being taken to prevent. rontain., minimize
and repair the serious harm to the marine environment:

(d) a description of the action being taken to monitor the effects of the
incidents on the marine environment;

(e) such other information as may be required by the rules and requlations of
the Authority.

Article 115
Inspectors 12/

1. Each contractor shall permit the Authority to send its inspectors on hoard
vessels and installations used by the contractor to carry out activities in the
Area 13/ in order to:

(a) monitor such activities for compliance with the terms and conditions of
the contract and with these regulations concerning the protection and preservation
of the marine enviromment from activities in the Area:; and

(b) monitor the effects of such activities on the marine environment.

2. Each contractor shall assist the inspectors in the performance of their duties
and provide access to all relevant equipment., facilities and personnel on vessels
and installations at all reasonable times.

3. Each inspector shall have reasonable access to the records of any vessel or
installation, including its log and documentation. and all other recorded data
which are necessary for monitoring the contractor's compliance.

4, Inspectors shall avoid interference with the safe and normal operations on
board vessels and installations used by the contractor to carry out activities in
the Area visited and shall act in accordance with measures adopted to protect
confidentiality of data and information of commercial value.

5. Ingpections carried out by the Authority or by the sponsoriny State or States

shall be compatible and reinforce each other and shall not impose an undue hurden
on the operation of vessels and installations visited.

12/ Based om arts. 162 (2) (z), 165 (2) (m) and Annex III,
art. 17 (1) (b) (viii).

1)/ Based on art. 153.
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6. No contractor or employee of a contractor shall interfere with inspectors in
the performance of their duties.

7. The Secretary-General shall give reasonable notice %o the contractor of,

inter alia:
(a) the name of the inspector:

(b) the leugth of time which the inspector is likely to be on hboard a vessel
or installation; and

(¢c) activities of the inspector that are likely to require assistance from
personnel of the vessel or installation for the use of the equipment of the vessel
or installation. ‘

8. The inspectors shall transmit their reports to the Secretary-General.

Article 116
Compliance

1. Each contractor shall take all necessary measures to ensure compliance with
its obligations contained in the coantract and particularly with the obligations
with regard to the protection and preservation of the marine enviromment from
activities in the Area and ensure the avoidance of serious harm tn the marine
enviromment including the coastline from activities in the Area and also from
disposal of waste, dumping and discharge of sediment., wastes or nther effluents
into the marine emviromment. '

2. Each contractor shall endeavour to minimize pollution to the fullest possible
extent. ‘

Article 117
Obligations of the sponsoring State

1. The sponsoring State has the obligation to imspect at regula: {ntervals to be
determined by the Council its contractor’'s activities in the Area in order to
ensure compliance with the rules and regulations of the Authority as well as the
terms and conditions of the contract. The spomsoring State shal) transmit the
reports of its inspectors to the Council.

2. In cases where there are two or more sponsoring States for ome contractor. the

sponsoring States shall determine which of them has to fulfil the obligation
specified in paragraph 1. They shall inform the Council of thejr decision.

Faee
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Article 118
R 1 legiti . ¢ tal States

1. Any coastal State which has reason to believe that any activity in the Area by
a contractor is likely to cause serious harm to the marine envi:onment in maritime
areas under its jurisdiction or sovereiganty or its coastline and land territory may
notify the Secretary-General and request that he take the necessary action within
his competence to prevent serious harm.

2. Upon receipt of such notification, the Secretary-General rhall notify the
contractor and the sponsoring State or States.

3. Neither these regulations nor any rights granted or exercised pursuant thereto
shall affect the rights of coastal States to take such measures consistent with the
relevant provisions of Part XII of the Convention or with other relevant
international agreements as may be necessary to prevent, mitigalte or eliminate
grave and imminent danger to their coastline, or related interests from pollution
or threat thereof or from other hazardous occurrences resulting from or caused by
any activities in the Area. 14/

Article 119
Emexgency orders

1. In the event that the Secretary-Gemeral is notified of an incident causing
serious harm to the marine environment arising from a contractor's activities in
the Area, he shall transmit it immediately to the Council and the Legal and
Technical Commigsion.

2, The Legal and Technical Commission shall meet as svon as pussible after having
received the report on the serious harm to the marine enviromment and shall
consider, taking into account the measures already taken by the contractor. which
measures are necessary to respond effectively to the accident and to contain,
minimize and repair the serious harm. 1t shall make relevant recommendations to
the Council.

3. After having received the recommendations of the Legal and Techuical
Commission the Council shall meet as soon as possible and decide on the
recommendations submitted by the Legal and Technical Commission.

4. Taking into account the recommendations of the Legal and Technical Commission
the Council may issue emergency orders which may include orders for the suspension

14/ Based on art. 142 (3).
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or adjustment of operations. to prevent serious harm to the marine environment
arising out of activities in the Area. 135/

5. Pending any action by the Council the Secretary-General may take any immediate
measures that may be practical and reasonable in the circumstances to prevent
serious harm to the marine environment, including measures to contain, minimize and
repair the serious hamm.

Authority to take measures to protect aud presegve
the marine environment

If a contractor does not take the action required by the terms and conditioas
of its contract after having received reasonable notice or does not promptly comply
with an emergency order to prevent serious harm to the marine environment arising
out of activities in the Area, the Council by itself or through arrangements with
others on its behalf may take such reasonable measures as are necessary to prevent
and contain, minimize or repair any such harm to the marine environment.

Article 121
Respongibility of the sponsoring State or States

The sponsoring State or States shall, pursuant to article 139 of the
Convention, have the responsibility to ensure, within their legal systems, that a
contractor so sponsored shall carry out activities in the Area in conformity with
the terms of its contract and its obligations under the Convention with respect to
the protection and preservation of the marine environment from activities in the
Area. 16/

Article 122
Liahility £ i I l . . :

1. The contractor carrying out activities in the Area shall respood with
necessary and timely action. including measures to prevent and contain. minimize
and repair, if such activities result in or threaten to result in sacrious harm to
the marine environment. ‘

15/ Based on art. 162 (2) (w) and 165 (2) (k).

16/ Based on Annex III, art. 4 (4).
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2. A contractor shall be liable for:

(a) serious harm to the marine environment arising from ils activities in the
Area, including payment to the Authority in the event that the contractor has not
taken adequate action in the opinion of the Council to contain. minimize and repair
the serious harm:

(b) 1loss of or damage to property of a third party or loss of life or
personal injury of a third party arising directly out of damaqge rescribed in
subparagraph (a); 11/

(c) reimbursement of reasonable costs incurred pursuant te article 120
relating to necessary response action, including measures taken |o prevent and
contain, minimize and repair where activities of the contractor 'esult in or
threaten to result in serious harm to the marine enviromnment nf |he Avea.

3. The contractor shall not be liable pursuant to paraqraph 2 if he proves that
serious harm to the marine enviromment has been caused directly . and to the
extent that it has been caused directly by:

{a) an event comstituting a natural disaster of an exceptinnal character
which could not reasonably have been foreseen:

(b) armed conflict or an act of terrorism directed agains! ihe activities of
the contractor, against which no reasonable precautionary measures cnuld have been
effective.

q. A sponsoring State shall not be liable for damage caused by any failure of a
contractor sponsored by it to comply with its obligations if thal: State party has
adopted laws and regulations and taken administrative measures which are, within
the framework of its legal system, reasonably appropriate for securing compliance
by persons under its jurisdiction. 18/

5. Liability of a contractor for amy loss of life. personal in-ury or loss of or
damage to property other than that governed by this article shall be regulated by
applicable law and procedures.

6. If a contractor proves that damage has been caused totally ¢t in part by an
intentional or grossly negligent act or omission of the party seeking redress. that
contractor may be relieved totally or in part from its obligatior to pay
compensation in respect of the damage suffered by such paity.

7. Nothing in this article shall be construed so as to:

11/ The Commission may wish to comsider whether third parties include
juridical or natural persons from non-States parties.

18/ Annex III, art. 4 (4).
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(a) preclude the application of existing rules on liability and the
development in accordance with international law of further such rules: or

(b) affect the right of a contractor incurring lisbility pursuant to this
article to seek redress from another party which caused or contributed to the
damage in guestion.

8. When compensation has been paid to a third party in respec! of an incident
referred to in paragraph 2 (b) other than under this Convention. liability in
respect of such incident under this Convention shall be offset by the amount of
gsuch payment. 19/

9. Any party to a dispute concerning the liability of a contrantor for such
damage, the amount of compensgation or whether such compensation has been paid
promptly, may submit the dispute to the Sea-Bed Disputes Chambe) of the
International Tribunal for the Law of the Sea or to the arbitration tribunal
copstituted in accordance with Annex VII of the Convention.

10. Any final decision rendered by the Chamber or the arbitration tribunal shall
be enforceable in the territory of each State party. 20/

Article 123
Panalties

1. A contractor's rights under the contract may be suspended or terminated:

(a) if, in spite of warnings by the Authority. the contractor has conductad
his activities in such a way as to result in serious, persistent and wilful
violations of the fundamental terms of the contract, relating to the protection and
preservation of the marine environment from activities in the Area and these
regulations or other regulations of the Authority; or

(b) if the contractor has failed to comply with a final binding decision of
the dispute settlement body referred to in article 122, paragraph S.

2. In the case of any violation of the contract not covered by paragraph 1 (a).
or ir lieu of suspension or termination under paragraph 1 (a). the Authority may
impose upon the contractor monetary penalties proportionate to the seriousness of
the violation.

—

19/ The Commission may wish to congider the establishment of a fund in order
to ensure that liabilities which are not discharged by contractors are met.

20/ Annex III, art. 21 (2).
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3. Except for emergency orders under article 119, the Authority may not execute a
decision involving monetary penalties. suspension or termination until the
contractor has been accorded a reasonable opportunity to exhaust the judicial
remedies available to him pursuant to Part XI., section 5, of the Convention. 21/

Article 124
Monitoring programme of the Authority

1. The Legal and Technical Commission shall make recommendations to the Council
regarding the establishment of a monitoring programme to observe. measure, evaluate
and analyse, by recogniszed scientific methods, on a regular basix. the risks or
effects of pollution of the marine environment resulting from actjvities in the
Area. 22/

2. The Council shall consider the recommendations of the Lega) and Technical
Commigsion and approve the establishment of a monitoring programme.

3. The Legal and Technical Commission shall ensure that existing regulations are

adequate and are complied with and co-ordinate the implementation o( the monitoring
programme approved by the Council. 23/

Article 125
Data not to be deemed proprietary

Data necessary for the formulation by the Authority of rules. regulations and
procedures concerning protection and preservation of the marine environment and
safety, other than equipment design data. shall not be deemed proprietary. 24/

Article 126
Application of these regulations to the Enterprise

These regulations apply mutatis mutandis to the activities of the Enterprise
in the Area.

21/ 1bid.. art. 18.
22/ Based on art. 165 (2) (h).
23/ Ibhid.

24/ Based on Annex III, art. 14 (2).
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Article 127
Rul 1ot 3 3 ing tI Lecti
and preservation of tha marine environment

The Legal and Technical Commission shall re-examine from time to time, as

necessary, the rules, regulations and procedures of the Authority to protect and
preserve the marine enviromment from activities in the Area and make appropriate

recommendations to tha Council, taking into account the views of recognized experts
in that field. 25/

Article 128
Disputes

Disputes concerning the interpretation or application of these regulatioms
shall be submitted to either the Sea-Bed Disputes Chamber of the International

Tribunal for the Law of the Sea or to the arbitration tribunal congtituted in
accordance with Annex VII of the Coavention.

25/ Art. 209 (1).

T
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Annex
SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSFECTING.

EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES TN THE
AREA (LOS/PCN/SCN.3/WP.6/Rev.1)

Add a new subparagraph (d) to article 5 (with the present :unhparagtaph (d) to

become subparagraph (e)):

“(4) a description of the state of the environment in the ~»ea or arees within
which prospecting is to be conducted:”

Add to article 9 (3) the following subparagraph:

“(d) observations coacerning any harmful effects on the maijine environment
arising out of the methods. technology. equipment and procedures used
during the prospecting period."”

Add to article 28 (1) (b):

", and a report on the anticipated immediate and long term environmental
impact based on available data."

Add to article 28 (3) (a):
“, and a description and an assessment of the effectivenes: of the methods,
technology, equipment and procedures to be used to prevent. reduce and control
pollution of the marine enviromment.” (art. 194 (1))
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LOS/PCR/SCN.3/WP.6/Add.5/Rev.1
27 August 1991

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

New York, 12-30 August 1991

XI. DRAPT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA
PART VIII

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT FROM
UNACCEPTABLE CHAMGES RESULTING FROM ACTIVITIES IN THE AREA

Addendun

1. These regulations apply to the protection and preservation of the marine

environment from unacceptable changes resulting from activities in the Area.
2. Theae regqulationa apply. inter alia, to:
(a) The prevention, reduction and control of pollution: and
(b) nmummmmmmmﬁumLAM-

. Changes to the original working paper are underscored in the text.

/v
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Article 2
Use of terms

For the purposes of these regulatioas:

(1) “"marine eanvironment” means the physical, ghemjical and biological
components, conditions and factors which interact and determine the
productivity, state, coadition and quality of the marine ecosystem, including
the coastal area., the waters of the seas and oceans and the airspace above
those waters, as well as the seabed and ocean floor and subsoil thereof;

(2) "unacceptable changes* to the marine environment" means changes to

the maripne environment which will result or are resulting from activities in
the Area

Council:

(3) “impact reference zones"” means areas to be used for assessing the
effect of each contractor's activities in the Area on the marine eanvironment
ard designated in each mining site so as to be:

(a) representative of the environmental characteristics of the site; and

(b) located in a portion of the site scheduled to be mined early under
the contract:

(4) ‘"preservation reference z0nes" means areas in which no mining shall
occur to ensure representative and stable biota of the seabed in order to
assess any changes in the flora and fauna of the marine environment.

* It should be noted that the textual changes appearing in the present

document, including the introduction of the term “unacceptable changes” in the
title and in article 1 and the replacement of the terms “"harmful effects” and
"serious harm” in subsequent articles as well as the replacement im article 2
of the definition of “serious harm” by a definition of “unacceptable changes”,
are the preliminary proposals of the Chairman. These changes and all others

appearing in the document will be considered in depth during the coansultations
to be conducted by the Chairman.

/to-
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PART VIII

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT FROM
UNACCEPTABLE CHANGES RESULTING FROM ACTIVITIES IN THE AREA

Article 104
General obligations

1. States havo “he obligation to protect and preserve the marine environment
fxom unacceptable changes resulting from activities in the Area.

2. They shall cooperate, directly or through competent international
organizations, for the purpose of protection and preservation of the marine
environment from unacceptable changes resulting from activities in the Area.

4. Each contractor shall endeavour to minimize poilutionm to the fullesat
possible gxtent.

Conditi ¢ . tivities in the 2

1. Activities ir the Area shall pot take place if they cause ugacceptable
changes to the marine enviroament.

2. Activities in the Area shall pot take place if, inter elia:

(a) pe adeguate technology and procedurss vo provide for -atfe activities
and compliance with paragraph 1 are available:

(%) ne adeguate capacity axiscs to woanitor key enviromeuutal parameters
and ecosystem compoxents 80 &8 to identify any adverse effects of activities;
and
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(c) po _adequate capacity exists to respond effectively to accidents,

particularly those which might cause upacceptable changes to the marine
environment.

Acrticle 106
Exclusion of areas from exploration or exploitation

Upon the recommendation of the Legal and Technical Commission, the
Council shall exclude temporacily or permapently areas from exploration or

exploitation by contractors in cases where substantial evidence indicates the
risk of unacceptable changes to the marine environment.

Article 107
Environmental reference zones

1. After the reserved area has been designated in accordance with
article 28, the applicant shall propose areas to be set aside and used
exclusively as impact reference 3zones and preservation reference sones.

2. Upon the recommendation of the Legal and Technical Commission and taking
into account the proposal of the applicant, the Council shall, at the time of
approving the plan of work, set aside parts of the areas covered by the plan

of work to be used exclusively as preservation reference sones and impact
reference sones.

Article 108

Procedure for submission of an environmental report
or ap environmental impact statement

1. Each applicant shall submit an environmental report 45 days prior to
aubmission of a plan of work for exploration or for exploration and

based on available meteorological, oceanographic and environmental data
including those collected during prospecting, and a programme for
oceanographic and baseline enviroanmental studies using:

(a) oceanographic (physical, chemical and biological) data of a gemeral
as well as of a site-specific nature using standard techniques:

(b) Dbiological data from samples and photographs:

(¢) geological data on sediment transport and composition.

/...
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2. Each applicant shall submit an environmental impact statement: 45 days
. ! bpissi £ ] £ work £ loitati he I ] 3
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applicant shall take into account the experience gained during the exploration
stage.

3. In cases where the application is for the approval of a plan of work for
exploration and exploitation., each applicant shall submit to the Legal aad

Article 109
Environmental impact statement

1. Each environmental impact statement shall be site-specific aad shall
contain:

(a) data establishing an environmental baseline against which to asseas
the likely effect of the proposed activities in the Area;

(b) a description of the methods, technology, equipment and procedures
to be used:;

(c) an assessment of the effects on the marine environment of the
proposed activities in the Area, especially of:

(i) the nodule collector in and near the mining tracks;

(ii) the  sediment plumes on benthic life, and its food supply, away from
the mining activity; amnd

(iii) che gsediment plumes, their drifting apnd their effect on
phytoplankton. zooplankton. fish larvae and other biota.

(d) a contingency plan, specified in article 112, enabling the

coptractor to respond effectively to accidents, especially those with
potential unacceptable changes to the marine environment:

(e} a plan to minimize to the fullest possible extent in accordance with
article 104, paragraph 4, pollution of ths marine enviroument arising from the
contractor's activities in the Area;

(f) a plan to monitor and report on the effacts on the warinu
envircnment of the contractor’'s activities in the Aresa;

(g) a description of the positions, qualifications, experieace and
availability of qualified persons on whom the applicant will 1sly to operate
installations and equipment in accordance with the plaas.
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2. Each plan referred to in subparagraphs (d), (e) and (f) of paragraph 1
shall contain a description of the methods, technology and equipment proposed
to be used in connection with the plan, the applicant’'s experience in using it
and its reliability.

2. The Legal and Technical Commission shall examine each enviroamental
report or eamvironmental impact statement and plans contained therein. Any

R DO 0 P . 1 B A . 1 0
Legal and Technical Commission shall determine, taking into account the
analyses and information contained in the applicant‘'s report or statement as
the

exploration or exploitation can be reasonably expected to result in

unacceptable changes to the marine environment.

3. If the Legal and Technical Commission finds that an environmental report
or environmental impact statement does not comply with these regulatioms, or
is otherwise incomplete or defective, or that the proposed plans do not easure
the effective protection and preservation of the marine environment, it shall
notify the applicant. The applicant may submit an amended report or statement
to the Legal -and Technical Commission within a reasonable time.

4. The Legal and Technical Commission shall make its report and
recommendation to the Council within a reasonable time from the date of
receipt of each environmental report or environmental impact statement or from
the date of receipt of an amended report or statement.

5. The Legal and Technical Commission may request an independent expert to
assess whether all data required by these regulations have been submitted.

6. Upon receiving the Legal and Technical Commission's report and
recommendation, the Council may exclude parts of the application areas for
exploitation by contractors in cases where substantial evidence indicates

unacceptable changes can be caused to the marine environment.

l..o
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Article 111

Iazrma and conditions for the protection and preserxvation
of the marine environment

Bach contract shall contain provisions for the protection and

preservation of the marine environment from activities in the Area including,
inter alia:

(a) =2 plan to monitor and report on the effects of the contractor's
activities iu the Area on the marine eavironment;

(b) requirements to avoid upnacceptable changes to the marine environment
that may result from activities in the Area carried out by the contractor and

to minimize to the fullest possible extent the risk of unacceptable changes to
the marine environment:;

(¢) requirements to use the best available technology for the protection
and preservation of the marine environment;

(@) the specific data and information to be submitted in the

contractor‘'s reports on the effect of its activities in the Area on the marine
environment; and

(e) a contingency plan to respond effectively to incidents which are

likely to cause unacceptable changes to the marine eavironment arising from
the contractor's activities in the Area.

Article 112
Contingency plans

1. Contingency plans shall establish special procedures for dealing with
incidents which have resulted or are about to result in upacceptable changes
to the marine environment arising from the contractor's activities in the Area.

2. The contingency plan shall establish appropriate measures for dealing
effectively with contingencies and, in particular., shall include arrangements
for:

(a) the immediate raising of an alarm in the area of the activities;

(b) prompt notification to the Secretary-General and neighbouring
coastal States’

(c) the warning, as may be necessary, of coastal States whoso waters are

e _changes and ships which
might be about to enter the imsediate vicimity:
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(d) a continuing flow of full information relating to particulars of the
contingency, measures already taken and further action required., to the
Secretary-General;

(e) npeutralization, including the removal, as appropriate, of polluting

substances;

(£) the reduction and, in so far as possible, prevention of unacceptable
changes to the marine environment, as well as mitigation of such effects;

(g) as appropriate., cooperation among contractors to respond to a
coantingency; and

(h) periodic emergency exercises.

Article 113
Annual reports

1. Each contractor shall submit an annual report on the effects of the
contractor's activities in the Area on the marine environment to the
Secretary-General within 90 days after the end of each calendar year.

2. Each report shall contain such data and information as shall be specified
in the coatract.

3. The report shall be made publicly available.

Article 114
Reports of serious harm to the marine eavironmeat
1. Each contractor shall promptly report to the Secretary-General any
incident arising from its activities in the Area which are likely to cause

unacceptable changes to the marine environment.

2. Each such report shall contain the details of such incident, including,
inter alia:

(a) the coordinates of the area affected or which can reasonably be
anticipated to be affected;

(b) the effect such incident is likely to have on the marine environmsat:

(c) the description of the action being taken to prevent, contain,
minimize and repair the unacceptable changes to the marine environment;

leae
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(4) a description of the action being takem to monitor the effects of
the incidents on the marine environment;

(e) such other information as may be required by the rules and
regulations of the Authority.

Axticle 115
Inapectoxrs

1. Each contractor shall permit the Authority to semd its inspectors on
board vessels and installations used by the coatractor to carry out activities
in the Area in order to momitor the contractor's compliance with the terms and
conditions of the contract and with these requlations concerning the
protection and preservation of the marine environment from unaccaptable
changes resulting from activities in the Area.

2. Each contractor shall assist the inspectors in the performancs of their
duties and provide:

(a) information on performance on all relevant equipment, facilities and
personnel on vessels and installations;

(b) access., at all reasonable times, to all relevant equipment,
facilities and personnel on vessels and installationms.

3. Each inspector shall have access to the records of any vessel or
installation, including its log and documentation, and all other recorded data
which are necessary for monitoring the coatractor's compliance.

4. Inspectors shall avoid interference with the safe and normal operations
on board vessels and installations used by the coatractor to carry out
activities in the Area visited and shall ghaerve the confidentiality of data

and information of commercial value ip accordance with the rulaes
regulations adopted by the Authority.

5. Inspections shall not impose an undue burdem on the operation of vessels
and installations visited.

6. No contractor or employee of a contractor shall interfere with inspectors
in the performance of their duties.

7. The Secretary-General shall give reasonable notice to the coatractor of,
inter alia:

(a) the name-of the inspector;

(b) . the length of time whica the inspector is likely to be on board a
vessel or installation; and
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(c) activities of the inspector that are likely to require assistance

from personnel of the vessel or installation to facilitate the performance of
his task.

8. The inspectors shall transmit their reports to the Secretary-General who

xi11_aghnnznnn:1x_;:nnamis_shnm_sg_:h:_innnagxinn_S;n;n.

Article 116 (118)
Rights and legitimate interests of coaastal States

1. Any coastal State which has clear grounds for believing that any activity
in the Area by a contractor is likely to cause upacceptable changes to the '
marine environment under its jurisdiction or sovereignty may notify the
Secretary-General and request that he take the necessary actiom within his

competence to prevent unacceptable changes.

2. Upon receipt of such notification. the Secretary-General shall notify the

contractor and the sponsoring State or States, as well as other States that

could be affected, and tranamit the notification to the Legal and Technical
Commisaion and the Council.

3. Neither these regulations nor any rights granted or exercised pursuant
thereto shall affect the rights of coastal States to take such measures
consistent with the relevant provisions of Part XII of the Convention or with
other relevant international agreements as may be necessary to prevent,
mitigate or eliminate grave and imminent danger to their coastline, or related
interests from pollution or threat thereof or from other hazardous occurrences
resulting from or caused by any activities in the Area.

Article 117 (119)
Emergency orders

1. In the event that the Secretary-General is notified of an incident
causing unacceptable changes to the marine environment arising from a
contractor’s activities in the Area, he shall transmit it immediately to the
Council and the Legal and Technical Commission.

2. Pending any action by the Council the Secretary-General may take any
immediate measures. which should be practical and reasonable in the
circumstances, to prevent unacceptable changes to the marine eavironment,
including measures to contain, minimize and repair the ypacceptable changes.

3. The Legal and Technical Commission shall meet as soon as possible after

having received the report on the ypacceptable changes to the marine
environment and shall consider, taking into account the measures already taken
by the contractor, which measures are necossary tc respond effectively to the

looe
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accident and to contain, minimize and repair the upacceptable changes. It
shall make relevant recommendations to the Council.

4. After having received the recommendations of the Legal and Technical
Commission the Council shall meet as soon as possible and decide on the
recommendations submitted by the Legal and Technical Commission.

S. Taking into account the recommendations of the Legal and Technical
Commission the Couwcil may issue emergency orders which may include orders for

the suspension or adjustment of operations, to prsvent unacceptable changes to
the marine environment arising out of activities in the Area.

Article 118 (120)

Authority to take measures to protect and preserve
the marine environment

If a contractor does not take the action required by the terms and
conditions of its contract after having received ap order by the
Secretary-Genexal or does not promptly comply with an emergency order to

prevent upacceptable changes to the marine environment arising out of
activities in the Area, the Council:

(b) may take by itself or through arrangements with others on its behalf
3uch measures as are necessary to prevent and contain, minimize or repair any
such unacceptable changes to the marine environment.

Article 119 (121)
B ibilit £ &) ing S 3

1. The sponsoring State or States shall, pursuant to article 139 of the
Convention, have the responsibility to emsure, within their legal systems,
that a contractor so sponsored shall carry out activitiea in the Area in
conformity with the terms of its contract and its obligations uander the
Convention with respect to the protection and preservation of the marine
snvironment from activities in the Area.

2. The sponsoring State has the obligation to inspect at regular intervals
to be determined by the Council its contractor's activities in the Area in
order to ensure compliance with the rules and requlations oI the Authority as
well as the terms and conditions of the contract.. The sponscring State shall
transmit the reports of its inspectors %o the Council.

Jeue
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3. In cases where there are two or more sponsoring States for one
contractor, the sponsoring States shall determine which of them has to copduct
the inspection specified in paragraph 2. They shall inform the Council of
their decision.

4. A spomsoring State shall not be liable for damage caused by any failure
of a contractor sponsored by it to comply with its obligations if that State
Party has adopted laws and regulations and taken administrative measures which
are, within the framework of its legal system, reasonably appropriate for
securing compliance by persons under its jurisdiction.

Article 120 (122)

. .
Li3h*l*5¥—‘9ﬁ*""‘*P“—““‘F““hlg—snﬁnggi

1. A contractor shall be liable for:

(a) unacceptable changes to the marine environment resulting from its
activities in the Area, including payment in the event that the contractor has
not taken adequate action in the opinion of the Council to prevent and

contain, minimize and repair the unacceptable changes:

(b) loss of life or personal injury of a third party or loss of or
damage to property of a third party arising out of damage described in
subparagraph (a):

(¢) reimbursement of reasonable costs incurred pursuant to article 118.

2. The contractor shall not be liable pursuant to paragraph 1 if he proves

that unacceptable changes to the marine environment have been caused directly
by, and to the extent that they have been caused directly by:

(a) an event constituting a natural disaster of an exceptional character
which could not reasonably have been foreseen:

(b) armed conflict or an act of terrorism directed against the
activities of the contractor, against which no reasonable precautionary
measures could have been effective.

3. If a contractor proves that damage has been caused total.y or in part by
an intentional or grossly neqgligent act or omission of the party seeking
redress, that contractor may be relieved totally or in part from its
obligation to pay compensation in respect of the damage suffered by such party.

4, Nothing in this article shall be construed so as to:

(a) preclude the application of sxisting rules on liability and the
development in accordance with internaticnal taw of further such rules:; or

/eus
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(b) affect the right of a contractor incurring liability pursuant to
this article to seek redress from another party which caused or contributed to
the damage in question.

5. When compensation has been paid to a third party in respect of an
incident referred to in paragraph 1 (b) other than under this Convention,

liability in respect of such incident under this Convention shall be offset by
the amount of such payment. ,

6. Any party to a dispute concerning the liability of a contractor for such
damage, the amount of compensation or whether such compensation has been paid
promptly, may submit the dispute to the Seabed Disputes Chamber of the

International Tribunal for the Law of the Sea, or to special arbitration in
accordance with Annex VIII of the Convention.

7. Any final decision rendered by the Chamber or special arbitration shall
be enforceable in the territory of each State party.

icle 121 (123)
Penalties

1. A contractor‘'s rights under the contract may be suspended or terminated
only in the following cases:

(a) if, in spite of warnings by the Authority, the contracter has
conducted his activities in such a way as to result in serious, persistent and
wilful violations of the fundamental terms of the cortract, relating tuv the
protection and preservation of the marine envirommeant from activities in thsa
Area and these requlations or other regulaticns of the Authority: or

(b) if the contractor has failed to comply with a final biading decision
of the dispute settlement body referred to in article 120, paragraph 6.

2. In the case of any violation of the contract not covered by
paragraph 1 (a), or in lieu of suspension or termination under

paragraph 1 (a), the Authority may impose upon the contractor mogetary
penalties.

3. Sanctions determined pursuant to paragraphs 1 and 2 above shall be
proportionate to the seriouspess of the violation.

4. Except for emergency orders under article 117, the Authority may not
execute a decision involving monetary penaities, suspension or termination
until the contractor has been accorded a reasonable opportwiity to exhaust the
judicial remedies available to him pursuant to Part XI, section 5, of the
Counvention.

‘
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Article 122 (124)
Monitoring programme of the Authority

1. The Legal and Technical Commission shall make recommendations to the
Council regarding the establishment cf a monitoring programme to observe,
measure, evaluate and analyse, by recognized scientific methods, on a reqular
basis, the effects of activities in the Area on the marine environment,
including the risks or effects of pollution.

3. The Council shall consider the recommendations of the Legal and Technical
Commission and approve the establishment of a monitoring programme.

4. The Legal and Technical Commission shall ensure that existing regulations

are adequate and are complied with and coordinate the implementaction of the
monitoring programme approved by the Council.

Article 123 (125%)
Data pnot to be deemed proprietary
Data necessary for the formulation by the Authority of rules, regulations
- and procedures concerning protection and preservation of the marine

environment and safety, other than equipment design data or methods of
apalyais and monitoring, shall not be deemed proprietary.

Article 124 (126)
Application of these requlations to the Enterprise

These requlations apply mutatis mutandis to the activities >f the
Enterprise in the Area.

Axticle 12% (127)

1. The Council shall adopt, upon the recommendation of the Legal and

Technical Commission, rules and reguisticus which elaborate the erinciples in
article 2, paragraph 2.

TANIN
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2. The Legal and Technical Commission shall re-examine from time to time, as
necessary, the rules, regulations and procedures of the Authority to protect
and preserve the marine environment from activities in the Area and make
appropriate recommendations to the Council

taking into account the views of recognized experts in that field.

’

Acticle 126 (128)
Disputes
Disputes concerning the interpretation or application of these
reqgulations shall be submitted to either the Seabed Disputes Chamber of the
International Tribunal for the Law of the Sea or to special arbitration in
accordance with Annex VIII of the Convention

.

VAN
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Special Commission 3
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XII. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOXLTATION
OF POLYMETALLIC NODULES IN THE AREA

Addendum

PART IX

ACCOMMODATION OF ACTIVITIES IN THE AREA AND
IN THE MARINE ENVIRONMENT

Working paper by the Secretariat
Introductory note

1. The 1982 Convention on the Law of the Sea has as one of its corner-stones the
need to accommodate the various uses of the oceans, especially with respect to
areas beyond the limits of national jurisdiction. In particular, it declares that
activities in the Area shall be carried out only with reasonable regard for other
maritime activities while, in exercising the various freedoms of the high seas
States are enjoined to pay due regard to activities in the Area (arts. 87 and 147).

2. The present draft regulations are intended to ensure that activities in the
Area and other activities in the marine environment shall be carried out in a
manner which does not give rise to conflicts among parties coanducting such
activities. The draft regulations are based primarily on articles 50 and 147 of
the Convention. They also take account of the guidelines and staudards proposed by
the International Maritime Organization (IMO) for the removal of offshore

installations and structures on the continental shelf in the exclusive economic
zone.

’...
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Article 1
Scope of these regulations
These regulations apply to activities in the Area in relation to other
activities in the marine enviromnment. 1/
Article 2
Use of terms 2/

For the purposes of these regulations:

“Installations” includes, unless otherwise specified, artificial islands,
platforms, structures, equipment and surface and bottom devices used for carrying
out activities in the Area; and vessels when carrying out activities in the Area. 3/

PART 1X

ACCOMMODATION OF ACTIVITIES IN THE AREA AND
IN THE MARINE ENVIRONMENT

Article 129

1. Activities in the Area shall be carried out with reasonable regard for other
activities in the marine environment. 4/

2. Other activities in the marine environment shall be conducted with reasonable
regard for activities in the Area. 5/

1/ Article 147.

2/ This article could form part of article 2 (Use of terms) of document
LOS/PCN/SCN.3/WP.6/Rev.1l.

3/ See articles 1 (1) (5), 60 (1), 194 (3) (c) and 258.
4/ Article 147 (1).

57 Article 147 (3).
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Article 130
Er ion an m men i lati

1. Stationary or mobile installations used for carrying out activities in the
Area shall be erected and emplaced solely in accordance with Part XI of the
Convention and subject to the rules, regulations and procedures of the Authority. 6/

2. Such installations may not be established where interference may be caused to
the use of recognized sea lanes essential to international navigation or in areas
of intense fishing activity. 7/

3. Such installations shall be used exclusively for peaceful purposes. 8/

4. Such installations do not possess the status of islands. They have no
territorial sea of their own, and their presence does not affect the delimitation
of the territorial sea, the exclusive economic zone or the continental shelf. 9/

Article 131
Identificati

Each installation shall bear identification markings, and permanent means for
giving warning of its presence must be maintained in accordance with the standards
established by the competent international organization and the rules, regulations
and procedures of the Authority. 10/

Article 132
Safety zones

1, Safety zones shall be established around installations to ensure the safety of
both navigation and the installations. 11/

6/ Article 147 (2) (a).
2/ Article 147 (2) (b).
8/ Article 147 (2) (4).
9/ Article 147 (2) (e).
10/  Articles 60 (3) and 147 (2) (a).

11/ Article 147 (2) (c).

,...
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2. The configuration and location of the safety zones shall not be such as to
form a belt impeding the lawful access of shipping to particular maritime zones or
navigation along international sea lanes. 12/

3. The breadth of the safety zones shall be determined by the Enterprise or the
contractor taking into account applicable international standards. Such zones
shall be of a breadth reasonably related to the nature and function of the
installations and shall not exceed a distance of 500 m measured from the outer edge
of all parts of the installations, except as authorized by gemerally accepted
international standards or as recommended by the competent international
organization. Due notice shall be given to the extent of safety zones. 13/

4. The outside edges of safety zones shall be appropriately marked with buoys
conforming to generally accepted international standards or as recommended by the
competent international organization so as to ensure the safety of both navigation
and the installations.

Article 133

Notice 14/
1. Notice specifying the type, shape, dimensions, position, depth and markings of
each installation shall be given to marinérs and appropriate hydrographic services
taking into account the standards and recommendatioans of the competent
international organization and in accordance with the rules, regulations and
procedures of the Authority.
2, Such notice shall be given by the Enterprise or the contractor sufficiently in

advance of the erection, emplacement or removal of any installation in the Area to
allow for timely revision of nautical charts by appropriate hydrographic services.

Article 134
Removal of installations

1. Any installation which is abandoned or disused shall be removed to ensure
safety of navigation, taking into account generally accepted international
standards established in this regard by the competent international organization
and in accordance with the rules, regulations and procedures of the Authority. 15/

12/ Article 147 (2) (c).
13/ Article 60 (5).
14/ Article 147 (2) (a).

15/ Articles 60 (3) and 147 (2) (a).
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2. Such removal shall also have due regard to fishing and the protection of the
marine environment, and due regard for the interests of States in the exercise of
the freedom of the high seas. 16/

3. Such removal shall be performed as soon as reasonably practicable after
abandonment or disuse of the installation.

q. An unobstructed water column sufficient to ensure safety of navigation shall
be provided above any partially removed installation which does not. project above
the surface of the sea.

5. The Enterprise or the contractor shall ensure that the appropriate
hydrographic services are notified of the position, depth and dimensions of
material from any installation which has not been entirely removed from the sea-bed.

6. The Enterprise or the contractor shall also ensure that advance notice of at
least 120 days is issued to advise mariners and appropriate hydrographic services
of the change in the status of the installation.

Article 135

1. If any party believes that activities in the Area are likely to be carried out
or are being carried out without reasonable regard for other activities conducted
by that party in the marine environment or if the Enterprise or a contractor
believes that other activities in the marine environment are likely to be conducted
or are being conducted without reasonable regard for its activities in the Area, it
may notify the Secretary-General in writing.

2. The notification shall identify:

(a) the party giving the notification and its activities in t1e marine
environment ;

(b) the activities i :laims are likely to be conducted or are being
conducted without reasonable regard for its activities in the marine environment;

(c) the party which is carrying out these activities.

3. The Secretary-General shall bring each notification to the attention of the
competent international organization.

16/ Articles 60 (3) and 87.
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q, After consultation with the Legal and Techaical Commission, if the
Secretary-General finds that the activities in the Area are likely to be carried
out or are being carried out without reasonable regard for other activities in the
marine environment, he may notify the Enterprise or the contractor to cease or
appropriately modify such activities forthwith or as soon as practicable.

5. In the event of non-compliance with such notification, the Secretary-General,
after consultation with the Legal and Technical Commission, shall take such action
in accordance with the terms and conditions of any applicable comtract and such
other action as he deems appropriate under the circumstances in accordance with the
rules, regulations and procedures of the Authority.

6. 1f the Secretary-General finds that other activities in the marine environment
are likely to be conducted or are being conducted without reasonable regard for
activities in the Area, the Secretary-General may use his good offices with the
parties concerned to reach a reasonable accommodation in the circumstances.

Article 136
Consultation and co-operation with other international organizations

The Secretary-General shall comsult with other competent international and
non-governmental organisations recognized by the Economic and Social Council of the
United Mations and co-operate with them with a view to harmonizing regulations
governing other activities in the marine environment with regulations governing
activities in the Area.
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XIfI. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

Addendun

PART IX

ACCOMMODATION OF ACTIVITIES IN THE AREA AND
IN THE MARINE ENVIROWNMENT

mwmmmmmm@n*
Article 1
Scope of these regulations

These regulations apply to activities in the Area in relation to other
activities in the marine environment. For the purposes of Part IX, activities
in the Area shall include prospecting. '

* This revised working paper is based on document
LOS/PCN/SCN.3/1991/CRP.11 containing amendments agreed in open-ended informal
consultations conducted by the Chairman.

/...
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Article 2
Use of terms
For the purposes of Part IX:

"Installations” includes, in so far as they are used for carrying out
activities in the Area:

(a) vessels and other craft;

(b) platforms, structures, equipment and surface and bottom devices,
whether stationary or mobile, including unmanned submersibles;

(c) artificial islands.

PART IX

ACCOMMODATION OF ACTIVITIES IN THE AREA AND
IN THE MARINE ENVIRONMENT

Article 129
Reasonable regard for other activities

1. Activities in the Area shall be carried out with reasonable regard for
other activities in the marine environment.

2. Other activities in the marine environment shall be conducted with
reasonable regard for activities in the Area.

Article 130
Establishment or use of installatious

1. Installations utilized for carrying out activities in the Area shall be
erected, emplaced or used sclely in accordance with Part XI of the Convention
and subject to the rules, regulations and procedures of the Authority, without
prejudice to the applicability of generally accepted international rules and
regulations relating to collisions at sea and to safety of life at sea.

2. Such installations shall be used exclusively for peaceful purposes.
3. Stationary installations may not be established or used where

interference may be caused to the use of recognized sea lanes essential to
international navigation or in areas of intemse fishing activity.
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4. Stationary installations do not possess the status of islands. They have
no territorial sea of their own, and their presence does not affect the
delimitation of the territorial sea, the exclusive economic zone or the
continental shelf.

Article 131
Identification

Each installation shall bear identification markings, and permanent means
for giving warning of its presence must be maintained in accordance with the
standards established by the competent international organization and the
rules, regulations and procedures of the Authority.

Article 132
Safety zones

1. Safety zones shall be established, for the purposes of the coperations of
stationary installations, to ensure the safety of both navigation and
installations.

2. The extent, configuration and location of the safety zones shall not be
such as to impede the lawful access of ships to particular maritime zones or
navigation along international sea lanes.

3. The geographical coordinates of the safety sones shall be fixed by the
Enterprise or the contractor taking into account applicable international
standards. Such zones shall be of an area reasonably related to the nature
and function of the installations.

4. The Authority may apply the provisions contained in the preceding
paragraphs to mobile installations whenever appropriate and with such
modifications as it deems necessary.

Acticle 133
Notjice

1. Notice specifying the type, shape, dimensions, position, depth and
markings of each stationary or mobile installation used for activities of
exploration or exploitation and the expected duration of its operations shall
be given to mariners and the appropriate hydrographic services taking into
account the standards and recommendations of the competent international
organisation and in accordance with the rules, regulations and procedures of
the Authority. The Enterprise or the contractor shall further give periodic
notice, as appropriate, to mariners and the appropriate hydrographic services
concerning any changes in positions of installations.

Lees
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2. Notice specifying the extent, configuration, location and geographical
coordinates of safety zones shall be given to mariners and competent
international organizations in a manner adequate for ascertaining their
position.

3. Notice shall be given by the Enterprise or the contractor sufficiently in
advance of the erection, emplacement, use or removal of any installation, and
the extent, comfiguration, location and geographical coordinates of safety
zones in the Acua, to allow for timely revision of nautical charts by
appropriate hydrographic services.

4. The Enterprise or the contractor shall further ensure that the
appropriate hydrographic services are notified of the position, depth and
dimensions of any fixed or stationary installation which has not been entirely
removed from the Area.

5. Copies of the above notices shall be deposited with the Authority.

Article 134
Removal of installations

1. Installations which are no longer in use shall be removed as soon as
practicable, to ensure safety of navigation, taking into account gemerally
accepted international standards established in this regard by the competent
international organization or organizations and in accordance with the rules,
regulations and procedures of the Authority.

2. Such removal shall also have due regard to fishing and the protection of
the marine environment, and due regard for the interests of States in the
exercise of the freedoms of the high seas.

3. An unobstructed water column sufficient to ensure safety of navigation
shall be provided above any partially removed fixed or stationary installation
which does not project above the surface of the sea.

4. The Enterprise or the comtractor shall also ensure that advance notice of
at least 120 days is issued to advise mariners and appropriate hydrographic
services of the change in the status of the installation.

Article 135
Procedures of accommodation
1. If any party believes that exploration and exploitation activities in the
Area are likely to be carried out or are being carried out without reasonable
regard for other activities conducted by that party in the marine eanvironment

or if the Enterprise or a contractor believes that other activities in the
marine envirorment are likely to be conducted or are being conducted without

,...
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reasonable regard for its activities in the Area, it may notify the
Secretary-General in writing.

2. The notification shall identify:

(a) the party giving the notification and a description of its
activities and their location in the marine environment;

(b) the activities it claims are likely to be conducted or are being
conducted without reasonable regard for its activities in the marine
environment;

(c) the party which is carrying out these activities.

3. The Secretary-Genmeral shall bring each notification to the attention of
the competent international organisation.

4. If the Secretary-General finds, after appropriate consultations and
technical advice, that the sctivities of exploration or exploitation in the
Area are likely to be carried out or are being carried out without reasonable
regard for other activities in the marine environment, he may notify the
Enterprise or the contractor to suspend or appropriately modify such
activities forthwith or as soon as practicable and shall immediately inform
the Council of any action taken. The Enterprise or the contractor may request
the Council to review the decision of the Secretary-General takea pursuant to
this paragraph, without prejudice to any right of redress under the Convention.

5. In the event of non-compliance with such notification, the
Secretary-General shall refer the matter to the Council for appropriate action
in the circumstances in accordance with the Convention and the rules,
regulations and procedures of the Authority.

6. The contractor or the Enterprise shall report to the Secretary-General on
action taken pursuant to paragraphs 4 and 5.

7. If the Secretary-General finds that other activities in the marine
environment are likely to be conducted or are being conducted without
reasonable regard for activities in the Area, the Secretary-General may offer
his good offices to the parties concerned to reach a reasonable accommodation
in the circumstances.
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Addendum

PART X

ACCOUNRTING PRINCIPLES AND PROCEDURE

Horking paper by the Secretariat

1. Annex III, article 17 (1) (c) (i) requires that the Authority "adopt and
uniformly apply rules, regulations and procedures in accordance with article 160,
paragraph 2 (f) (ii), and article 162, paragraph 2 (o) (ii), for ... [the]

establishment of uniform and non-discriminatory costing and accounting rules ...

2. The present draft regulations are based on the accounting procedures now being
used by several of the largest petroleum companies engaged in offshore petroleum
production in a number of countries in Africa, Asia and South America, and on a
model form prepared by the United Nations Centre on Transnational Corporations in
1981. The draft has benefited from the review and suggestions madc by specialists
with experience in accounting for offshore operations in one of the six largest

international accounting firms.

/..,
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3. The draft regulations establish the parameters for a uniform accounting
system. The draft represents an attempt to balance the requiremen: for uniformity
with flexibility to enable each contractor to establish through its own accounting
manual and chart of accounts, which are subject to the approval of the Authority,
the detailed accounting procedures which best fit its own operations and are
consistent with the accounting requirements of its own independent auditors and
applicable national legislation.

4. A uniform accounting system is necessary in order "to ensure equality of
financial treatment and comparable financial obligations for contractors" under
annex III, paragraph 13 (1) (c), and "to ensure optimum revenues for the Authority
from the proceeds of commercial production” under annex III, paragraph 13 (1) (a).
In this respect, the draft requlations supplement the draft regulations on the
financial terms of contract and are necessary to implement them.

5. At the same time, the uniformity of accounting rules will allcw the Authority
to be able to compare the performances of contractors to ensure that operations are
carried out with economy and efficiency so as to ensure optimum revenues and
discharge its obligations to supervise operations under annex III,

paragraph 17 (1) (b) (viii).

6. The draft regulations also apply, mutatis mutandis, to the Enterprise; this
will allow for the comparability of the Enterprise's performance with the
performances of contractors so as to ensure that the Enterprise operates in
accordance with "sound commercial nrinciples”, pursuant to annex IV,

paragraph 1 (3).

7. It is recognized that the present draft requlations have been prepared on the
basis of experience in offshore petroleum operations, not deep-sea mining
operations. But, perforce, offshore petroleum operations offer the best available
model for use at this time. Of course, as experience is gained by contractors and
the Authority, it will be possible to modify or amend the regulations in accordance
with the applicable provisions of the Convention and as required for efficiency and
economy.

loo
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Article 2
Use of terms*
For the purposes of these regulations:

(1) “Accounting Manual" means a manual, approved by the Authority, containing
detailed instructions for internal comtrol procedures, the chart of accounts, the
recording of trausactions of operations, the preparation of analyses and working
papers and the preparation and distribution of financial reports. The Accounting
Manual shall include a material classification section with a detailed list of
controllable materials;

(2) “Accounting records” means all books of account maintained in accordance
with the Accounting Manual, together with all supporting documents, analyses,
working papers and reports;

(3) “Controllable materials” means those items of sufficient importance, with
respect to value and other factors, to warrant detailed records reflecting
acquisition, location and disposition. In this respect, intsrnational mining
industry practice and a controllable material classification section of the
Accounting Manual shall be used for determining controllable materials.

PART X

ACCOUNTING PRINCIPLES AND PROCEDURE

Article 137
Scope of this Paxt 1/

The regulations contained in this Part provide a uniform system of accounting
to record all financial transactions of contractors, to provide a system and
standards for handling funds, materials and equipment and to provide the basis for
preparing the reports required by these regulations and the comtract.

* The provisions of this article will be incorporated in au article 2 (see
LOS/PCR/SCN.3/WP.6/Rev.1) on the use of terms applying to the complete set of
requlations on prospecting, exploration and exploitation of polymetallic nodules in
the Area ("deep sea-bed mining code").

17 A3717 (1) (c) (1).



-218~

Article 138
Accounting principles

1. All costs and expenditures shall be reasonable and necessary, consisteant with
efficient and economical operations.

2. All books and accounting records shall be kept, and all costs, expenditures,
proceeds and revenues determined and recorded, in conformity with generally
recognized accounting principles 2/ consistent with practices accepted in the
international mining industry and these regqulations.

3. The Authority shall from time to time review such principles and practices to
ensure that they are generally recogniszed and consistent with such accepted
practices, guided by the Commission on Transnational Corporations of the United
Nations, the Group of Experts on Tax Treaties between developing and developed
countries and other international organizations. 3/

Article 139

Currencies
1. The United States dollar shall be the unit of account. If a transaction is
carried out in another currency, the amount of the transaction shall be translated
into United States dollars, unless the Authority shall otherwise agree, at the
average of the buying and selling rates quoted for the day the transaction occurred
by the International Monetary Fund.

2. Realized foreign currency gains or losses, if any, shall be recorded in a
separate account.

Article 140
Accounts and maguals

1. A comprehensive chart of accounts and related account definitions, together
with the Accounting Manual for use under the contract, shall be submitted by each
contractor for approval by the Authority within 60 days from the effective date of
the contract.

2. A complete set of books of account shall be kept at each contractor's
principal place of business.

o

2/ A3/713 (6) (h) (i), (Xx), (1), (m) (iv) amd (v), (7) (b). (11).

3/ A3/13 (9) (b).
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Article 141
Accounting for materjals and supplies

1. Materials and supplies purchased by the contractor and held sclely for use in
the contractor's operations under its contract shall be charged at invoice price,
less all discounts and rebates, plus actual costs including freight, insurance,
duties, fees, handling charges and other costs actually paid to the point of use.

2, Materials and supplies furnished from the contractor's stocks shall be charged
as followa:

(a) Naw material - Copdition A: New material transferred from the

contractor’s warehouse or other properties shall be priced on the basis of the
contractor's direct costs and expenses incurred in procuring such new material in
accordance with paragraph 1 of this article, the costs of making them suitable for
use and the costs of moving the material to the location where the material will be
used;

(b) Used material - Condition B: Material which is in sound and serviceable

condition and is suitable for reuse without reconditioning shall be classified as
Condition B and priced at 75 per cent of the Condition A price:

(c) lsed material - Copndition C: Material which after reconditioning will be

serviceable for the material's original function or is serviceable for its original
function but which is substantially not suitable for reuse without reconditioning
shall be classified as Condition C and priced at 50 per cent of the Condition A
price. The costs for such reconditioning shall be added to the 50 per cent of the
Condition A price, provided that the total does not exceed 75 per cent of the
Condition A price;

(d) Material which cannot be classified as Condition A, B or C shall be
priced at a value commensurate with its use.

3. Each contractor shall keep perpetual accounting records of controllable
materials transferred into and out of warehouses and controllable materials in
inventory.

4. Subject to paragraph 2 of this article, each contractor shall zlect a cash
flow assumption for controllable materials which shall be used cousistently during
the life of the coatract and which shall not be changed without the consent of the
Authority.

5. Subject to paragraphs 2 and 4 of this article, each contractor shall use the
methods prescribed in the Accounting Manual for computing the unit :ost of
controllable materials.

6. At the request of the Authority, each contractcr shall furnish reports and
lists of all the controllable material in inventory to the Authoritv.
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7. Bach contractor shall conduct, once a year, if feasible, or upon the request
of the Authority, a physical inventory of the controllable materials which it
maintains.

8. Bach contractor shall give written notice, if feasible, to the Authority and
to the accountants 60 days before each physical inveantory date to allow time for
their participation.

8. The gain or loss resulting from the physical inveatory shall be reflected in
the perpetual accounting records and the appropriate operating account. If the
gain or loss is significant, the contractor shall compile a list of the gains and
losses and attach to it reasonable explanations for the differences. This report
shall be submitted to the Authority for approval. Por purposes of this paragraph,
significant gain or loss means any total inventory adjustment exceeding

one per cent of the total dollar value of inventory before adjustment.

Article 142
Accounting for equipment 4/

1. Equipment purchased by the contractor and capitalized as a physical asset
shall be charged mutatis mutandis in accordance with article 141.

2. Each contractor shall coanduct, every five years or upon the request of the
Authority, a physical inventory of capitalised physical assets.

3. Bach contractor shall give written notice to the Authority and to the
accountants 60 days before each physical inventory date to allow time for their
participation.

4. The gain or loss resulting from a physical inventory shall be reflected in the
perpetual accounting records and the appropriate capital account. If the gainm or
loss is significant, the contractor shall compile a list of the gains and losses
and attach to it reasonable explanations for the differences. This report shall be
submitted to the Authority for approval. PFor purposes of this paragraph,
significant gain or loss means any total inventory adjustment exceeding

one per cent of the total dollar value of physical assets before adjustment.

Article 143
Rexsounel costs

1. Personnel costs which are directly incurred in operations under a contract
shall include the gross salaries, wages, bonuses and premiums paid to the

4/ See A3/13 (6) (m).

/'-o
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contractor's employees and the expenses or contributions, if any, incurred or made
pursuant to assessments or obligations applicable to such costs imposed by a
Government.

2. Costs for holiday, vacation, sickmess and disability payments applicable to
salaries and wages, together with other employee benefits such as group life and
medical insurance, pension and savings plans, shall be charged in accordance with
the standards and procedures of the Accounting Manual.

3. Travel and subsistence costs of personnel shall be charged in accordance with
the standards and procedures of the Accounting Manual.

The costs for the training of personnel of the Authority and developing
States, including the participation of such persomnel in the contractor's
activities in the Area which is covered by the contract, shall be charged in
accordance with the terms and conditions of the contract and the standards and
procedures specifically agreed by each contractor with the Authority.

Article 145
Charges for transfer of data to the Authority 6/
Costs for the transfer of data by the contractor to the Authority in respect
of the Area covered by the contract shall be charged in accordance with the terms

and conditions of the contract and the standards and procedures specifically agreed
by each contractor and the Authority.

Article 146
Charges for third-party contracts
The actual direct costs of contracts for technical and other services supplied
by third parties shall be charged, provided that such costs are reasonable and

necessary and are not higher than those generally charged for comparable work and
services.

5/  A3/15,

6/ A3/14.
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Article 147
Chaxges for a€fi)iates

Charges for transactiomc with aay parson, firm or company that, directly or
indirectly, controls, is controlled by or is under common control with a
contractor, for services, materials, esquipmant and other costs, shall be at actual
cost on the basis of arm's longth wricas and such other terms and conditions as
would have applied in & normal commercisl menner in the ordinary course of business
had the transaction occurre¢ katwoan wirelzted parties or if the parties were not
in any special relationahip. 7/

B o ) _pAYARGLS

Rental payments, :ue~zi for s Taodode? in 'the contractor's development
costs, development cont.i - T odasry cnci 0 wud the contractor's operating costs

shall be charged cnly i.» SRR S Soesent value of any capitalized lease
obligations are includ:d = ths *zh -~ ratio approved by the Authority, and to
the extent that the int: -3l »»uw. *on baw frund reasonable by the Authority
having regard to exiatir~ comee: .7 - <iscag in accordance with article 78. 8/

Artisla W%

Ingasvoe o3y 2nd _losses

Actual met premius: o sposer o e wszetible portion of insured losses
and losses not cove: e ¢ Cows oo v T w.oged unless such losses result from
the gross negligencs ox xi.fu, - :++ > . i v . rontractor.

in
W

- 3 *

The direct costs «f i~yul «»»v, . - ~ir 2y or expedient for the protection
of the contractor's iukereuid » vy 7 . a~v wey be charged, to the extent that
they are falr amd reasoniidia, = =, 7 .3 iaurractor's development costs,
development costs of :he - i -.: e Lo Al . crgtractor's operating costs,
provided such costs =« SRR S t2o7ive date of the contract.

1/ See A i %

8/ See LOS/PLA/SC .. -
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Article 151
Overhead and administrative costs

1. Administrative costs incurred after the effective date of the coatract
specifically and solely related to operations under the contract for personnel
performing supervisory, accounting, employee relations, computer services,
purchasing, engineering, tax, administrative and management functions and related
office costs shall be charged as development costs or operating costs.

2. Overhead costs not included in paragraph 1 incurred after the effective date
of the execution of the contract shall be charged as follows:

(a) _____ per ceant of development costs;

(b) _____ per cent of operating costs. 9/

3. The salaries, wages and expenses of technical employees directly employed in
operations under the contract shall not be included in the overhead costs provided
in paragraph 2 but shall be charged directly.

4. Overhead costs incurred in comnection with action taken to contain, minimise
and repair serious harm to the marine enviromment, or as a consequence of an
explosion, fire, storm, hurricane or other catastrophe, which are necessary to
restore plant and equipment to the equivalent condition that existed prior to such
catastrophe, not attributable to the contractor's negligence or failure to use good
mining industry practice, shall be charged as follows:

(a) _____ per cent of total costs up to and including $1 million;

(b) _
$10 million;

per cent of total costs above $1 million but not more than

(c) _____ per cent of total costs above $10 million.

5. The rates provided in paragraphs 2 and 3 may be amended from time to time by
agreement of the contractor and the Authority if, in practice, the rates are found
to be excessive or insufficient.

9/ Consideration could be given to using a downward sliding scale, e.g.,
four per cent on the first $10 million, three per cent between $10 and 50 millionm,
two per cent between $50 and 100 million, one per cent thereafter.

/eos
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Article 152
Credits

The net proceeds of the following transactions shall be credited to the
accounts under the contract:

(a) The proceeds of any insurance or claim in connection with the operations
under the contract or any assets charged to the accounts under the contract when
such operations or assets were insured and the premium charged to the accounts
under the contract:;

(b) Revenue received from third parties for the use of property or assets
charged to the accounts under the contract;

(c) Any adjustment received by the contractor from suppliers or manufacturers
or their agents in connection with defective material the costs of which was
previously charged by the contractor to the accounts under the contract;

(d) Rentals, refunds or other credits received by the contractor which apply
to any charge which has been made to the accounts under the contract.

Article 153
Duplication of costs, charges and credits

Notwithstanding any provision to the contrary, there shall be no duplication
of costs, charges and credits under any contract between a contractor and the
Authority.

Article 154
Einancjal reports

1. Each contractor shall prepare quarterly and annual financial reports of the
books of accounts in accordance with this Part and the Accounting Manual.

2. Each report shall consist of a profit-and-loss statement, a balance sheet, a
statement of cash flow and a schedule or accrued accounts receivable and payable.
The annual report shall also include an analysis of physical inventory gains and
losses. Each annual report shall be accompanied by a projected or forecast budget
profit-and-loss statement for the following year.

3. The form and contents of the reports shall be prescribed by the Authority or
otherwise shall be in accordance with the Accounting Manual.

4, Each report submitted by the contractor to the Authority shall be a full and
accurate accounting report for the period covered.

/oo
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5. Each quarterly report shall be prepared on a monthly and aggregate basis and
shall be sent to the Authority within 45 days after the end of each guarter.

6. Each annual report shall be audited and shall be sent to the Authority within
90 days after the end of each calendar year.

7. The Authority may make comments and propose adjustments to any report provided
that such comments and proposed adjustments are made in writing within six months
from the date of submission of a quarterly report and within five years of the date
of submission of an annual report.

8. In the event that the Authority does not make any comment or propose
adjustments to any report within such period, the report shall be coansidered final
and conclusive except for adjustments resulting from physical inventories or audits
conducted by the accountants.

Article 155
Inspection and audit

1, An annual audit shall be carried out by the accountants at the ost of the
contractor. Additional audits by the accountants shall be carried out at the
request of the Authority at the Authority's cost.

2. The accountants shall have access to all accounting records. The accountants
may examine and verify, and confirm with third parties, including those referred to
in article 147 of these regulations, at all reasonable times,. all charges ard
credits relating to the contract, including books of account, records, accounting
entries, inventory vouchers, pay-rolls, invoices and any other documents,
correspondence and records reasonably necessary to audit and verify the charges and
credits and the contractor's statements and reports. For that purpose, the
accountants may copy or make extracts from such documents, correspondence or
records.

3. The accountants shall have the right to visit and inspect, at a.l reasonable
times, all installations, facilities, plants, warehouses, offices, p--aces of
business and sites of the contractor, directly or indirectly used in connection
with the contract.

4. Each contractor shall instruct its employees, agents and representatives to
co-operate in any such visit and examination and to answer and provide explanations
for any relevant questions and requests made by the accountants in the course of
their examination and verification.

5. The Authority shall have the right to designate personnel to participate in
any such audit.

leoe
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6. The accountants shall conduct an audit in a reasonable manner and make every
reasonable effort to minimize the inconvenience to the contractor.

7. The accountants shall complete each annual audit within 120 days from the end
of each calendar year and give the Authority a report of the results of its audit.
Article 156
Retention of books, records and documents

1. All books, records and documents referred to in article 155 shall be
maintained for not less than seven years from the date of issue.

2. Documentation in connection with any adjustment proposed by the Authority

pursuant to article 154 shall be maintained until the matter has been finally
resolved.

Article 157

Application of these regulations to the Enterprise

These regulations apply mutatis mutandis to the activities of the Enterprise
in the Area.
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LOS/PCN/SCN.3/WP,.6/Add.7/Corr.1
8 February 1991

ARABIC, CHINESE, ENGLISH,
RUSSIAN AND SPANISH ONLY

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Ninth session

Kingston, Jamaica

25 February-22 March 1991

XV. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION

OF POLYMETALLIC NODULES IN THE AREA

Addendum

PART X
ACCOUNTING PRINCIPLES AND PROCEDURES
Working paper by the Secretariat
Corrigendum

1. The title of documenf LOS/PCN/SCN.3/WP.6/Add.7 should read as above.
2. Page 2. paragraph 4

Lipe 331 for paragraph 13 (1) (c) read article 13 (1) (c¢)

Line 4: for paragraph 13 (1) (a) read article 13 (1) (a)

3. BPBage 2. paragraph 5
Line 5: for paragraph 17 (1) (b) (viii) read article 17 (1) (b) (viii)
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Page 2, paragraph 6

Line 5: for paragraph 1 (3) read article 1 (3)
Page 3, article 2. subparagraph (1)

Line 3: de)lete of operations

Page 3, Title of PART X should read

ACCOUNTING PRINCIPLES AND PROCEDURES

Page 10, article 154, paragraph 2

Line 2: for or accrued read of accrued

/aee
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LOS/PCN/SCN.3/WP.€/Add.7/Corr. 2
31 July 1991

ORIGINAL: ENGLISF

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA .
New York, 12-30 August 1991

XVI. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

Addendum

PART X

ACCOUNTING PRINCIPLES AND PROCEDURES

HWorking paper by the Secretariat
Corrigendum

1. Page 4, article 139, paragraph 1
For the existing text gybstitute

1. The United States dollar shall be the unit of account. If a
transaction is carried out in another currency, the amount of the
transaction shall be translated into United States dollars, ualess the
Authority shall otherwise agree, at the average of the buying and selling
rates quoted by the International Monetary Fund for the day wien payment

is made.

2. Pages 10 and 11, article 154, paragraphs 1 to 8
For the existing text substitute
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Article 154
Financjal reports

1. Each contractor shall prepare quarterly and annual financial reports of
the books of accounts in accordance with this Part and the Accounting Manual.

2. Each report shall consist of a profit-and-loss statement, a balance
sheet, a statement of sources and use of funds and a schedule of accrued
accounts receivable and payable. The annual report shall also include an
analysis of physical inventory gains and losses. Each annual report shall be
accompanied by a projected or forecast budget profit-and-loss statement for
the following year.

3. The form and contents of the reports shall be prescribed by the Authority
or otherwise shall be in accordance with the Accounting Manual.

4. Bach report submitted by the contractor to the Auihority shall give a
true and fair view of the financial position, performance and changes in
financial position.

5. Bach quarterly report shall be prepared on a monthly and aggregate basis
and shall be sent to the Authority within 45 days after the end of each
quarter.

6. Each annual report shall be sent to the Authority within 60 days after
the end of each calendar year.

7. The Authority may make comments and propose adjustments to any report
provided that such comments and proposed adjustments are made :n writing
within six months from the date of submission of a quarterly report and within
five years of the date of submission of an annual report.

8. In the event that the Authority does not make any comment or propose
adjustments to any report within such period, the report shall be considered
final and conclusive except for adjustments resulting from physical
inventories or audits conducted by the accountants.

/oo



-231-

LOS/PCR/SCN.3/WP.6/A44.8
11 February 1992

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR
THE INTERNATIONAL SEABED
AUTHORITY AND FOR THE
INTERNATIONAL TRIBUNAL
FOR THE LAN OF THE SEA

Special Commission 3

Tenth session

Kingston, Jamaica

24 PFebruary-13 March 1992

XVII. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

Addendum

PART XI

LABOUR, HEALTH AND SAFETY STANDARDS

Working paper by the Secretariat

Article 1
Scope of these regulations*®

These regulations apply to the labour, health and safety standards for
carrying out activities in the Area.

* The draft regulations on labour, health and safety standards dealing
with obligations and responsibilities of the sponsoring State, liasbility,
penalties, application to the Enterprise, review of rules, regulations and
procedures and disputes settlement will be harmonized with those applying to
other parts of the draft regulations on prospecting, exploration and
exploitation of polymetallic nodules in the Area, particularly to part VIII
(LOS/PCN/SCN.3/WP.6/A4d4.5/Rev.1).



~-232~

PART XI

LABOUR, HEALTH AND SAFETY STANDARDS
Article 158
Protection of workers

1. Activities in the Area shall be carried out under conditions which ensure
that the workers employed in such activities are afforded adequate protection
in the fields of occupational safety and health, labour relations, conditions
of work, social security, employment security and living conditions at the
work site, in accordance with the rules., regulations and procedures of the
Authority.

2. In establishing such rules, regulations and procedures the Authority
shall, as appropriate, consult with competent intermational organizations.

Article 159
Riscrimination

Equality of opportunity and treatment in respect of employment and
occupation shall not be denied to workers on the ground of race, colour, sex,
religion, political opinion, national extractiom or social origin.

Article 160
Safety of life at sea 1/

1. Each contractor shall comply with the applicable international
regulations concerning the safety of life at sea and the prevention of
collisions and the rules, regulations and procedures of the Authority.

2. Each vessel used for carrying out activities in the Area shall:

(a) Possess current valid certificates issued under relevant
international conventions for safety of life at sea to which the vessel's flag
State is a party; or

(b) If the vessel's flag State is not a party to such coaventions, meet
all applicable structural and safety requirements contained in the published
rules of a member of the International Association of Classification Societies.

1/  Article 146, A3/17(1)(b)(xii).
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Article 161
Safety of installations 2/
Each contractor shall ensure that:

(a) Installations used for carrying out activities in the Area shall at
all times be kept in a safe and proper condition in compliance with the
applicable international regulations concerning the safety of life at sea and
the rules, regulations and procedures of the Authority:

(b) Installations shall:

(i) Be designed, equipped, constructed and operated with proper regard
for the safety of personnel:;

(ii) Have satisfactory access and evacuation facilities;

(iii1) Be adequately equipped with effective fire-fighting and rescuing
equipment;

(iv) Be equipped with telecommunications for necessary communication;

(¢) Planning of new installations and new equipment., and modifications
of existing installations and equipment, shall give comnsideration to equipment
currently available and new technology as necessary, thereby maintaining a
safety level concurrent with technological development.

Article 162
Safety contingency plans 3/

1. Bach contractor shall prepare safety contingency plaas for installations
used for carrying out activities in the Area. Such plans shall be submitted
in writing for the Authority's approval prior to the operation of any such
installation. The contingency plans shall establish appropriate measures for
dealing effectively with contingencies and, in particular, shall include
arrangements fors

2/ The term “"installations" is defined in the draft regulations on
accommodation of activities in the Area to include vessels
(LOS/PCR/SCN.3/WP.6/Ad4.6/Rev.1, art. 2).

3/ See article 112 of the draft regulations for the protection and

preservation of the marine environment from unacceptable changes resulting
from activities in the Area (LOS/PCN/SCN.3/WP.6/Add.5/Rev.1).

-
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(a) The immediate raising of alarm in the area of the activities;
(b) The rescue of persons;

(c) Prompt notification to the Secretary-General and, where appropriate,
neighbouring coastal States: '

(d) A continuing flow of full information, relating to particulars of
the contingency measures already taken and further action required, to the
Secretary-General;

(e) As appropriate, cooperation among contractors to respond to a
contingeancy; and

(£) Periodic and regulation drills and exercises to ensure that all
required installations, facilities, equipment, materials and supplies are in
proper working order and that the contractor's personnel have been properly
trained in their uses.

2. Each contractor shall ensure that workers employed in carrying out
activities in the Area are thoroughly familiar with such plans and are
properly qualified and have adequate training and practice in carrying them
out.

3. Each contractor shall send to the Secrestary-General, within thirty days
before the end of each calendar year, a certificate signed by its chief
executive officer confirming that all required installations, facilities,
equipment, materials and supplies are in place and in proper working order,
" and that the coatractor's personnel have been properly trained in their use.

4. In the event that the Secretary-General finds that any such certificate
is false or misleading in any material respect, he shall refer the matter to
the Legal and Technical Commission. If the Commission determines that any
such certificate is false or misleading in any material respect, it may
recommend that the Council take action in accordance with the rules,
regulations and procedures of the Authority.

Article 163
Annual reports 4/

1. Each contractor shall submit an annual report on the labour, health and
safety standards relating to its activities in the Area to the
Secretary-General within ninety days after the end of each calendar year.

4/ This article could be combined with article 113 of the draft
regulations on the marine environment (ibia).
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2. Each report shall contain data and information on any incident
significantly affecting the health or safety of workers and any dispute or
complaint concerning the terms and conditions of work applicable to workers
employed in carrying out activities in the Area.

3. The reports shall be made publicly available.

Article 164
Reports of serioua haxm 5/

1. Each contractor shall promptly report to the Secretary-General any
incident or immediate threat thereof arising from its activities in the Area
which is likely to affect seriously the safety of human life.

2. Bach report shall contain the details of such incident, a description of
the action taken and other information as may be required by the relevant
rules, regulations and procedures.

Article 165
Emergency orders 6/

1. In the event that the Secretary-General receives notification of an
smergency which is likely to cause serious personal injury or loss of human
life arising from a contractor's activities in the Area, he shall transmit it
immediately to the Council and the Legal and Technical Commission.

2. Pending any action by the Council, the Secretary-General may take any
immediate measures which should be practical and reasonable in the
circumstances to ensure the effective protection of human life.

3. The Legal and Technical Commission shall meet as soon as possible after
having been notified and shall consider, taking into account the measures
already taken by the contractor and by the Secretary-General, which measures
are necesary for the effective protection of human life. It shall make
relevant recommendations to the Council.

4. After having received the recommendations of the Legal and Techanical

Commission, the Council shall meet as soon as possible and decide on the
recommendations submitted by the Legal and Technical Commission.

- 74 This article could be combined with article 114 of the Araft
regulations on the marine environment.

(Y4 See article 117 of the draft regulations on the marine environment.

oo



-236-

5. Taking into account the recommendations of the Legal and Technical
Commission, the Council may issue emergency orders which may include orders
for the suspension of adjustment of operations to ensure the effective

protection of human life.

/-o-
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LOS/PCN/SCN.3/WP.6/Add.8/Corr.1
25 February 1992

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR
THE INTERNATIONAL SEABED
AUTHORITY AND FOR THE
INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA-

Special Commission 3

Tenth session

Kingston, Jamaica

24 February-13 March 1992

XVIII. DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA

Addendum
PART XI

LABOUR, HEALTH AND SAFETY STANDARDS
Working paper by the Secretarijat
Corrigendum

At the end of the document add the following article:
Article 166
inspectors

1. Each contractor shall permit the Authority to send its
inspectors on board installations used by the contractor to carry
out activities in the Area in order to monitor the contractor's
compliance with the terms and conditions of the contract and these
regulations concerning the labour, health and safety aspects of
carrying out activities in the Area.

2. Each contractor shall assist the inspectors in the
performance of their duties and provide:

(a) Information on performance on all relevant equipment,
facilities and personnel on installations,

S
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(b) - access, at all reasonable times, to all relevant
equipment, facilities and personnel on installations.

3. Each inspector shall have access to the records of any
installation, including its log and documentation, and all other
recorded data which are necessary for monitoring the contractor's
compliance.

4. Inspectors shall avoid interference with safe and normal
operations on installations.

5. Inspections shall not impose an undue burden on the
operation of installations visited.

6. No contractor or employee of a contractor shall interfere
with inspectors in the performance of their duties.

7. The Secretary-General shall give reasonable notice to he
contractor of, jinter alia: ’

(a) the name of the inspector:;

(b) the length of time which the inspector is likely to be on
board an installation:; and

(c) "activities of the inspector that are likely to require
the assistance from personnel of the installation to
facilitate the performance of his tasks.

8. The inspectors shall transmit their reports to the
Secretary-General who will subsequently transit them to the
sponsoring State.
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LOS/PCN/SCN.3/1992/CRP.17/Corr.1
29 March 1993

ARABIC, CHINESE, ENGLISH, FRENCH
AND SPANISH ONLY
PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA
Special Commission 3
Eleventh session
Kingston, Jamaica
22 March-2 April 1993

Draft final report of Special Commission 3
corrigendum

aph sixth line

For LOS/PCN/1992/CRP.15 read LOS/PCN/1992/CRP.16
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LOS/PCN/SCN.3/1993.,/CRP.17/Ad4.1
15 January 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR
THE INTERNATIONAL SEABED
AUTHORITY AND FOR THE
INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Eleventh session

Kingston, Jamaica

22 March-2 April 1993

DRAFT FINAL REPORT OF SPECIAL COMMISSION 3
A ndum

Explanatory note

1. The present addendum contains document LOS/PCN/SCN.3/WP.6/Ad¢l.8/Rev.1,
which is the revision of document LOS/PCN/SCN.3/WP.6/Add.8 dealinc with
labour, health and safety standards. At the time of publication cf the draft
final report of Special Commission 3, a revised text of the document had not
been agreed upon by all participating delegations. Consensus was reached on a
revised text during the further consultations held at the New York session of
the Preparatory Commission in August 1992. The revised text was endorsed by
the Special Commission and it is being issued pursuant to the statement to the
Plenary by the Chairman of Special Commission 3 (see LOS/PCN/L.106, para. 4).

2, This addendum also includes the documents of Special Commission 3
containing proposals for amendments submitted by various States and interest
groups to the Draft Regulations on Prospecting, Exploration and Exploitation
of Polymetallic Nodules in the Area.

VAN
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LOS/PCN/SCN.3/WP.6/Add.8/Rev.1
15 January 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR
THE INTERNATIONAL SEABED
AUTHORITY AND FOR THE
INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Eleventh session

Kingston, Jamaica

22 March-2 April 1993

DRAFT REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA®

PART X1

LABOUR, HEALTH AND SAFETY STANDARDS

Working paper by the Secretarjat

Article 1
Scope of these regulations*+*

These requlations apply to the labour, health and safety standards for
carrying out activities in the Area.

-

* Changes to the original working paper are underscored .in the text.

kol The draft regulations on labour, health and safety standards dealing
with obligations and respomsibilities of the sponsoring State, liability,
penalties, application to the Enterprise, review of rules, regulations and
procedures and disputes settlement will be harmonized with those applying to
other parts of the draft regulations on prospecting, exploration and
exploitation of polymetallic nodules in the Area, particularly to part VIII
(LOS/PCN/SCN.3/WP.6/Add.5/Rev.1).

leon
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Article 158

Non-di im ion an r ion of worker

1. Activities in the Area shall be carried out under such conditions that
the workers employed in such activities are afforded adequate protection
against discrimination in employment on the ground of race, colour, sex,
religion, political opinion, national extraction or social origin, as well as
in the fields of occupational safety and health, labour relations including
freedom of association, conditions of work, social security, employment
security and living conditions at the work site.

2. The Authority shall establish rules and regulations in the fields
referred to in paragraph 1 drawing in particular upon conventions and
recommendations of the International Labour Organisation and other competent
international organizations after consulting, as appropriate, the
International Labour Organisation and other competent internatiomnal
organizations. These rules and regulations shall be reviewed periodically.

3. Each contractor shall, in carrying out activities in the Area, observe
and comply with the rules and regulations established by the Authority in
accordance with paragraph 2, without prejudice to applicable national
legislations establishing higher standards of protection for workers.

Article 159
Deleted.
Article 160
Safety of vessels 1/

1. The Council, in consultation with the competent internationazl

(a) A list of applicable rules and regulations of the competent
international organization concerning the safety of vessels, including the

safety of life at sea and the prevention of collisions.; and

(b) Additional rules, regulations and procedures, if deemed necessary.

2. Each contractor shall comply with rules and requlations referred to in
paragraph 1,

1/ Art. 146, A3/17(1)(b)(xii).

loens
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3. Each vessel used for carrying out activities in the Area shall:

(a) Possess current valid certificates issued under relevant
international conventions for safety of life at sea to which the vessel's flag
State is a party:; or

(b) If the vessel's flag State is not a party to such conventions, meet
all applicable structural and safety requirements contained in the published

s

rules of a member of the International Association of Classification Societies.

Arti 161
Safety of installations 2/

Each contractor shall ensure that:

(a) Installations used for carrying out activities in the Area shall at
all times be kept in a safe and proper condition in compliance with the
applicable international regulations concerning the safety of life at sea and
the rules, regulations and procedures of ‘the Authority;

(b) Installations shall:

(i) Be designed, equipped, constructed and operated with proper regard
for the safety of personnel and protection of the marine environment;

(ii) Have satisfactory access and evacuation facilities:

(iii) Be adequately equipped with effective disaster response,
fire-fighting and rescuing equipment;

(iv) Be equipped with telecommunications for necessary communication;
(¢) Planning of new installations and new equipment, and modifications
of existing installations and equipment, shall give consideratior to equipment

currently available and new technology as necessary, thereby maintaining a
safety level concurrent with technological development.

2/ The term “"installations" is defined in the draft regulations on
accommodation of activities in the Area to include vessels
(LOS/PCN/SCN.3/WP.6/Rev.1l, art. 2).

/..'
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Article 162
Safety contingency plans 3/

1. Each contractor shall prepare safety contingency plans for installations
used for carrying out activities in the Area. Such plans shall be submitted
in writing for the Authority's approval prior to the operation of any such
installation. The contingency plans shall establish appropriate measures for
dealing effectively with contingencies and, in particular, shall include
arrangements for:

(a) The immediate raising of alarm in the area of the activities;
(b) The rescue of persons;

(c) Immediate notification to the Secretary-General and, where
appropriate, neighbouring coastal States:

(d) A continuing flow of full information, relating to particulars of
the contingency measures already taken and further action required, to the
Secretary-General;

(e) As appropriate, cooperation among contractors to respond to a
contingency; and

(f) Periodic and regulation drills and exercises to ensure that all
required installations, facilities, equipment, materials and supplies are in
proper working order and that the contractor's personnel have been properly
trained in their uses.

2. Each contractor shall ensure that workers employed in carrying out
activities in the Area are thoroughly familiar with such plans and are

properly qualified and have adequate training and practice in carrying them
out.

Article 163
Annual reports

Deleted.

3/  See article 112 of the draft regulations for the protection and
preservation of the marine environment from unacceptable changes resulting
from activities in the Area (LOS/PCN/SCN.3/WP.6/Add.5/Rev.l).
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Article 164
Notification and reports of incidents 4/

1. Each contractor shall immediately notify the Secretary-General of any
incident or immediate threat thereof arising from its activities in the Area,

includi inci relatin 1l i lations, which affects or

is likely to affect seriously the safety of human life and of installations.

2. WL&LL&MS&&J&LL&QM_L_@_.

Emergency orders 5/

1. In the event that the Secretary-General receives a notification in
accordance with article 164, paragraph 1, he shall transmit it immediately to
the Council and the Legal and Technical Commission.

2. Pending any action by the Council, the Secretary-General may take any
immediate measures which should be practical and reasonable in the
circumstances to ensure the effective protection of human life and the safety
of installations. Any such measures shall be effective until action is taken
by the Council in accordance with paragraphs 4 and 5 or for an initial period
of 15 days.

3. The Legal and Technical Commission shall meet as soon as possible after
having been notified and shall consider, taking into account the measures
already taken by the contractor and by the Secretary-General, which measures
are necesary for the effective protection of human life. It shall make
relevant recommendations to the Council.

4/ This article could be combined with article 114 of the draft
regulations on the marine environment (LOS/PCN/SCN.3/WP.6/Add.5/Rev.1l).

5/ See article 117 of the draft regulations on the marine enviromnment
(LOS/PCN/SCN.3/WP.6/Add.5/Rev.1).

lean
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4. After having received the recommendations of the Legal and Technical
Commission, the Council shall meet as soon as possible and decide on the
recommendations submitted by the Legal and Technical Commission.

5. Taking into account the recommendations of the Legal and Technical
Commission, the Council may issue emergency orders which may include orders
for the suspension of adjustment of operations to ensure the effective
protection of human life.

6. Within the period specified in paragraph 2 the contractor shall provide
information pursuant to paragraph 2 (c) of article 164.

7. If within the period specified in paragraph 2 the Council has not taken
action in accordance with paragraphs 4 and 5, the Secretary-General shall
consider the information provided and make a decision as to whether the
measures referred to in paragraph 1 shall remain in effect. If the
Secretary-General decides that these measures shall remain in effect, they
shall be effective until action is taken by the Council in accordance with
paragraphs 4 and 5 but in any event not longer than 30 days after the
Secretary-General has taken initial measures under this article.

8. The contractor may also request the Council to review any decision of the
Secretary-General taken pursuant to this article, without prejudice to any
right of redress under the Convention.

Article 165 (bis)

1. The Council may establish an jnquiry into the causes and circumstances
surrounding any ipcident in which there has been serious personal injury or

loss of humap life. Any such inguiry shall be conducted by the Legal and
Technical Commission.

2. £ i L n hnical mmission th
Council shall take appropriate measures and shall make its report publicly
available,
Article 166 6/
Ingpection

1. Each contractor shall permit the Authority to send its inspectors on
board installations used by the contractor to carry out activities in the Area

(74 It was suggested by some delegations that all references to
inspectors found in separate parts of the mining code should be included in
one chapter and that its wording should be general so as to cover various
situations.
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in order to monitor the contractor's compliance or to investigate in
accordance with rules established by the Authority complaints alleging
non-compliance with the terms and conditions of the contract and these
regulations concerning the labour, health and safety aspects of carrying out
activities in the Area.

2. Each contractor shall assist the inspectors in the performance of their
duties and provide:

(a) Information on performance on all relevant equipment, facilities and
personnel on installationms,

(b) Access, at all reasonable times, to all relevant equipment,
facilities and personnel on installations.

3. Each inspector shall have access to the records of any instalilation,
including its log and documentation, and all other recorded data which are
necessary for monitoring the contractor's compliance.

4. Inspectors shall avoid interference with safe and normal operations on
installations.

5. Inspections shall not impose an undue burden on the operation of
installations visited.

6. No contractor or employee of a contractor shall interfere with inspectors
in the performance of their duties.

7. The Secretary-General shall give reasonable notice to the contractor of,
inter alia:

(a) the name of the inspector:

(b) the length of time which the inspector is likely to be on board an
installation; and

(c) activities of the inspector that are likely to require the
assistance from personnel of the installation to facilitate the performance of
his tasks.

8. The inspectors shall transmit their reports to the Secretary-General who
will subsequently transmit them to the sponsoring State.

Article 166 (bis)
Disputes

Disputes concerning the interpretation or application of these
requlations shall be submitted to either the Seabed Disputes Chamber of the
International Tribunal for the Law of the Sea or to special arbitration in
accordance with Annex VIII of the Convention.

/l..
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II. DOCUMENTS CONTAINING PROPOSALS FOR AMENDMENTS SUBMITTED
BY VARIOUS STATES AND INTEREST GROUPS TO THE DRAFT

REGULATIONS ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA
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LOS/PCN/SCH ,3/WP. T
22 August 1985

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAV OF THE SEA

Special Commission 3

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS
ON PROSPECTING, EXPLORATION AND EXPLOITATION
OF POLYMETALLIC NODULES IN THE AREA
(1L0S/PCN/SCH .3 /WP.6)

tjons of Belgium, Ge

P ¢ ol, Italy, Ja the Netherlands and the ted
@oﬂ of Creat Etﬁ and Northern lreland

Article 25 bis

A certificate by a sponsoring state as to financial and technical
capabilities shall be conclusive evidence of the matters referred to in
article 24, paragraphs 3(c), (4) and (e) and in article 25.

l..‘
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LOS/PCN/SCN.3/WP.8
28 August 1986
ENGLISH
ORIGINAL: ARABIC

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL POR THE LAW OF THE SEA

Special Commission 3

New York, 11 August-5 September 1986

EXPLANATORY TABLE SHOWING THE CONTRACTOR'S FINANCIAL OBLIGATIONS
" TO THE AUTHORITY 1/

Submitted by the deleaation of Saudi Arabia

1. A fee of $500,000 for the cost of processing the application for exploration
or exploitation or both. 2/

2.* An annual fixed fee of $1 million from the date of entry into force of the
contract. 3/

3.* A production charge beqinning one year from the date of commencement of
comwercial production. 4/

e ——————

* Note. Upon the expiry of one vear from the date of commencement of
commercial production, the contractor shall either pay the annual fixed fee or the
production charge, whichever is greater. 5/

1/ Article 13 of Annex III of the Convention.

2/ Article 13, para. 2, of Annex III of the Convention.

3/ Article 13, para. 3, of Annex III to the Convention.

4/ Article 13, paras. 3, 4, 5 and 6, of Annex III of the Convention, and
articles 72, 73 and 77 contained in document LOS/PCN/SCN.3/WP.6/Ad4d.2.

5/ Article 13, para. 3 of Annex III of the Convention.

/o.c
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1.0S/PCN/SCN.3/WP.9
2 April 1987

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE

Fifth session
Kingston, Jamaica
30 March-16 April 1987

1.

2.

3.

INTERNATIONAL SEA-BED AUTHORITY

AND FOR THE INTERNATIONAL

TRIBUNAL FOR THE LAW OF THE SEA
Special Commission 3

Suggested amendments to the draft regulatiomns on
prospecting, exploration and exploitation of

polymetallic nodules in the Area
(LOS/PCN/SCN.3/WP.6/Add.2)

Proposals by the delegations of Belgium, Germany, Federal Republic of,

Italy, Japan, Netherlands and United Kingdom of Great Britain and

Article 2.5:
(a) (1)

Article 2.6:

Article 2.7:
(a)

'Northern Ireland

Replace by: "all expenditures incurred by the contractor 6/
prior to the commencement of commercial production that are
related to prospecting, exploration, and developwment of the
productive capacity of the area covered by the contract and
the activities related thereto for operations under the
contract, 7/ including, inter alia, costs of machinery,
equipment, ships, processing plant, comstruction, buildings,
land, roads, research and development, interest, leases,
licences and fees; 8/ and".

Replace by: "'development costs of the mining sector' 12/
means the contractor's development costs related to the
mining of the resources of the area covered by the contract,
including, inter alia, application fee, annual fixed fee,
costs of prospecting and exploration as well as research
and development costs'.

Replace by: ''Gross proceeds' means in any accounting year
the gross revenues received by the contractor from the sale
of polymetallic nodules, semi-processed metals and processed
metals from the pelymetallic nodules recovered from the area
covered by the contract and any other monies attributable to
the operations under the comtract in accordance with the
provisions of this part".

leoo



4.

Ww»

6.

7.

9.
10.

Asticle 2.7:
(b)

Article 2.9:

Article 2.10:
Article 2.12:

(a)

(b)
Article 2.12:
(b)-(c)
Article 2.13:
Article 2.14:

-257~-

Replace by: "The proceeds from the disposal of any
capital assets previously included in contractor's
development costs, to the extent such proceeds received
exceed the contractor's development costs for that
accounting year".

Replace by: '"‘'market value of the processed metals'

means the revenue from the sale of the processed metals
produced from the polymetallic nodules recovered from

the area covered by the contract; if the metals are not
sold the 'market value of the processed metals shall be
calculated as the product of the quantity of the processed
metals and the average price for those metals during the
relevant accounting year determined in accordance with
Article 75'".

Add: '"Net operating losses may be carried forward for
S or backward for 5 consecutive accounting years". '

After: ‘'"inter alia" add: 'costs of sur~eying of the
contract area'.

After: "employee benefits" add: "contributioms to
pension-schemes'.

Delete.

Replace: "form" by: '"forms".

:;place: "For the purpose of ..." to "except that',

"For the purpose of computing this ratio, the development
costs of the mining sector shall be all expenditures
according to Article 2.6 including expenditures for

new equipment. Original coste for equipment replaced
shall be deducted to the extent that these costs have
been recovered according to Article 81'. Delete the
remainder, except for: "If the contractor engages

in mining only, 'return on investment' means the ratio

of the contractor's net proceeds in that year plus any
interest ... less any interest included therein".

/ooo
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11. Article 71: (1) Add: ™MIf the contract deals with exploration only,
the operator shall pay an annual fixed fee of US$ —."

(6) Add at the end: "Such refunds shall be accompanied
by interest at the prevailing commercial rate".

(7) Replace: '"from the 1982 base year" by: 'from the
year of the approval of the first plan of work as
the base year".

12. Article 72.3: Replace by: "the operator's choice may be changed not
earlier than {—* years after the last choice by
notification to the Authority within 90 days of the end
of the preceding accounting year, unless the Authority
approves of a change earlier”.

13. Article 73: (l-a)c‘per cent for the first period of coumercial
(2-a) ™ production*

(1-b) Dper cent for the second period of commercial
(2-b) ™~ production*

Delete: "as a result of the payment of the production
charge at 4 per cent".

* The appropriate figures should be determined at a later stage.

J



14.

15.

16.

17.

18.

19.

Article 74: Replace by:

"1. Within 90 days after the end of each accounting year the contractor
shall submit to the Authority, its calculation of the production charge
for that year and certify that the calculation is in compliance with
‘these regulations. At that time the contractor shall make payment of
the amount so calculated.

2. Each contractor shall make available to the accountants such data as are
required to determine that the calculation is in compliance with these
regulations.

3. The accountants shall verify such compliance and report to the Authority
within 60 days after the date of the contractor's submission.

4. If the Authority considers that the calculation of the contractor is not
in compliance with these regulations, it shall consult with the
contractor. If these consultations do not lead to an agreement within
one month Art. 87 shall be applicable.”

Article 75: Add, at the beginning of the first sentence ''In undettaking the
calculations mentioned in article 74, if"

Replace the second sentence by: ""In all other cases, the
contractor shall submit a fair price to the Authority. If the
Authority does not consider it as a fair price, it shall consult
with the contractor and in case consultations remain
unconclusive, Article A7 shall be applicable."

Article 76 (1): Replace: "for each half year" by: 'for each year'.
Replace: "within 14 days" by: "within a month'.
(2) = (4): Delete.

Article 77: The figures applicable to the shares for the Authority should be
left unspecified.

Article 79: (a): Delete.
(c): Delete.

Article 80: Replace by: '"In any accounting period or part thereof any
interest paid by the contractor in respect of the contractor's
development costs, development costs of the mining sector, and
the contractor's operating costs, shall be allowed. If the
Authority considers that the debt-equity ratio and the rates of
interest do not reflect existing commercial practice it shall
consult with the contractor. If these consultations do not lead
to an agreement withia" / _(months, Article 87 shall be
applicable”,



20. Article 81:
2l. Article 82:

22. Article 85:

23. Article 86:

-260~

Tin{ng of recovery should be left unspecified.

(2): Replace: "multiplied by the change ..." by: ‘“multiplied
by the change of the average index of the accounting year in
which such costs were incurred to the average of the current
accounting year'.

(3): Delete.

(4): Delete: "and the subsidiary rules and procedures of the
Authority” and: "less the interim payments already made for
that year".

{7): Replace by: "If the Authority considers that the
calculation of the contractor is not in compliance with the
regulations it shall consult with the contractor. If these
consultations do not lead to an agreement within one month,
Article 87 shall be applicable.

1)

(2): Replace by: "A contractor shall select its accountants
from those who are eligible under the national law and practice

of its sponsoring state".
(4): Delete.

Delete.

(6): Delete.
Delete.
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LOS/PCN/SCN. 3/WP.10
4 August 1987

ORISINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

New York, 27 July-21 August 1987

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE
AREA (LOS/PCN/SCN.3/WP.6/Add.2)

Proposals by the delegations of Denmark and Norway

Article 76 - Replace by the following:

1. Within 90 days after the end of each accounting year the contractor shall
submit to the Authority its calculations of the production charge for that year.
The submission shall be accompanied by all data required to determine whether tie
calculation is in compliance with these regulations. At the same time the
contractor shall make payment of the amount so calculated less the amount of the
annual fixed fee paid for that year. If the production charge is not paid within
the due date, interest shall be paid on the amount at a rate of ...

2. The Authority shall make available to :the accountants the calcilation and the
data mentioned in paragraph 1. The accountants shall verify the comnpliance with

these regulations and report to the Zithority within 60 days after the contraczor's
submission,

3. The Authority shall then make its determination of the production charge for
the relevant year. TIf the Authority considers that the calculation is not in
compliance with these regulations, it shall consul: vith the contra:ztor .efore
making its determination. If the determination is more than the anount paid.by'the
contractor for that year, the contractor shall pa; the Jifference :> the Autnority
with interest at the London Inter-3ank Offering Rate plus 1 per cent from the Jdate
the contactor's submission was due. If such determination is less than the amount
paid by the contractor, the Authority shall pav the difference to taie contractor

Lo
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with interest at the Londom Inter-Bank Offering Rate plus 1 per cent from the date
when the contractor's submission was due or his overpayment was made, whichever
date is the latest. This also applies in cases where the determination has been
made subject to procedures according to article 87,

4. The Authority and the accountants may require such further information and
documentation from the contractor that they find necessary to carry out their
functions according to paragraphs 2 and 3.

Article 82 (3) to (7) - Delete and replace by the following:

3. Within 90 days after the end of each accounting year the contractor shall
submit to the Authority its calculations of the Authority's share of attributable
net proceeds for that year. The submission shall be accompanied by all data
required to determine whether the calculation is in compliance with these
regulations. At the same time the contractor shall make payment of the amount so
calculated. If the Authority's share of attributable net proceeds is not paid
within the due date, interest shall be paid on the amount at the rate of ...

4. The Authority shall make available to the accountants the calculation and the
data mentioned in paragraph 3. The accountants shall verify the compliance with

these regulations and report to the Authority within 60 days after the contractor's
submission,

5. The Authority shall then make its determination of the Authority's share of
attributable net proceeds for the relevant year. If the Authority considers that
the calculation is not in compliance with these regulations, it shall consult with
the contractor before making its determination. If the determination is more than
the amount paid by the contractor for that year, the contractor shall pay the
difference to the Authority with interest at the London Inter-Bank Offering Rate
plus 1 per cent from the date the contractor's submission was due. TIf such
determination is less than the amount paid by the contractor, the Authority shall
pay the difference to the contractor with interest at the London Iater-Bank
Offering Rate plus 1 per cent from the date when the contractor's submission was
due or his overpayment was made, whichever date is the latest. This also applies
in cases where the determination has been made subject to procedur2s according to
article 87,

5. The Authority and the accountants may require such further information and
documentation from the contractor as they find necessary to carry dut their
functions according to paragraohs 4 and 5.

/...
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LOS/PCN/SCN.3/WP.11
10 August 1987

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 27 July-21 August 1987

SUGGESTED AMENDMENTS TO THE DRAPT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE
AREA (LOS/PCN/SCN.3/WP.6/Add.2)

Proposals by the Group of 77

PART IV - FINANCIAL TERMS OF CONTRACTS
Article 70

Scope of this Part

This Part applies to contracts for exploitation, exploration and exploitation
and only exploitation, of polymetallic nodules in the Area. 1/

General provisions

New article 71

Indexation

All financial obligations of the contractors to the Authority, as well as all
his fees, costs, expenditures, proceeds and revenues referred to in this Part shall
be adjusted by expressing them in constant terms, relative to 1982 base year.

1/ Based on A3/art.3/para. 4 (c).

/oo
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New article 72

Payment of interest

All delayed payments or underpayments made by the contractor to the Authority
and all refunds made by the Authority to the contractors shall be accompanied by
interest at the prevailing commercial rate.

New article 73

s:mgles

For the purposes of making the calculations required in this Part:

(1) the Contractor shall submit to the Authority monthly composite samples of
the nodules recovered and processed metals derived from these nodules;

(2) the samples should be in duplicate, in sealed containers and of a

sufficient amount to be required by the subsidiary rules, regulations and
procedures. '

New article 74

Annual fixed fee

1. Each contractor shall pay to the Authority an annual fixed fee of
$US 1 million from the date of entry into force of the contract.

2, The first payment of the annual fixed fee shall be made pro rata to the
balance of the calendar year then remaining after the date of entry into force of
the contract.

3. Each subsequent payment of the annual fixed fee shall be made on or
before 1 January of each subsequent year.

4. From the date of commencement of commercial production, the contractor
shall pay either the production charge or the annual fixed fee, whichever is
greater.

5. If the approved date of commencement of commercial production is
postponed because of a delay in issuing the production authorization, in accordance
with Part V:

(a) the annual fixed fee shall be waived for the period of postponement.

Payment of the annual fixed fee shall be made when the production authorization is
ssued, pro ¢2*a to the balance of the calendar year then remaining;

/en.
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(b) the Authority shall refund at the end of that year an amount of the fixed
fee, pro rata to the period of postponement during that year.

New article 75

Choice of financial contribution

1. Within a year from the commencement of commercial production, a
contractor shall choose to make its financial contribution to the Authority by
either:

(a) paying a production charge only, or

(b) paying a combination of a production charge and a share of net proceeds.

2, A contractor shall notify the Authority of its choice in writing.

3. The contractor's choice shall not be changed during the duration of the
contract.

Articles 73, 74 and 75 as drafted in document LOS/PCN/SCN.3/WP.6/Add.2 become
articles 76, 77 and 78.

New article 79

Quarterly returns and payment of production charge

Subject to the provisions of articles 77 and 78:

(1) the contractor shall submit to the Authority within fourteen (14) days
from the end of each accounting quarter returns specifying:

(a) the quantity and metal content of polymetallic nodules produced from the
contract area in that period;
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(b) the quantity of processed metals produced therefrom in the quarter
together with a statement of the processing recovery efficiency factor
applicable;

(c) (i) the quantity of processed metals sold during the quarter by
transactions on the international terminal market; or

(ii) the quantity sold by transactions other than through an
international terminal market and the average price obtained
therefrom. 1In thig case, the contractor shall disclose the nature
of such transactions;

(d) its calculation of the production charge payable for the juarter;
(2) the contractor shall together with the submission of its Jquarterly
returns make payment to the Authority of the production charge calculated therein.

New article 80

Annual returns

1. Within sixty (60) days from the end of each accounting year the contractor
shall submit to the Authority and the accountants certified true copies of its
annual returns specifying the items provided for in article 79 (1).

2, The accountants shall within thirty (30) days of the receipt of the

contractor's annual returns verify that the returns are in compliance with the
rules and regulations contained herein and report to the Authority accordingly.

New article 81

Additional information

1. For the purpose of articles 78 and 79, the accountants and the Authority may
require further information and documentation from the contractor as they deem
necessary.

2, The contractor shall comply with such written request in the shortest possible
term and, in any event, not later than 15 days after the receipt of the request.

New article 82

Yearly calculations

1. Pursuant to the requirements of articles 76, 77 and 78, the Authority shall
within 30 days from the receipt of the report make a final determination of:
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(a) the quantity and market value of the processed metals produced from
polymetallic nodules recovered from the contract area and sold in that accounting
year;

(b) (i) the average price of the processed metals in the international
terminal market for that accounting year; or

qtherwise as may be determined as a fair price in accordance with
article ( ) 2/ for that accounting year;

(c) the production charge payable by the Contractor for that accounting year.

2. Within the period specified by paragraph 1 the Authority shall notify the
contractor of its determinations and the amount of production charge due for that

accounting year.

3. The contractor shall make payment of the production charge due as notified by
the Authority within 30 days of the receipt of such notice.

4. In the event of a dispute regarding the determinations of the production
charge:

(a) the Authority and the contractor shall enter into consultations with a
view to reaching an agreement;

(b) where a dispute subsists after consultations between the Authority and
the contractor, the contractor shall make payment of the production charge for the
accounting year in question in accordance with article 79 on the basis of the
determination made and notified by the Authority.

2/ Article 83 as drafted in document LOS/PCN/SCN.3/WP.6/Add.2.
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LOS/PCN/SCN.3/WP.ll/Corr.l
13 August 1987

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 27 July-21 August 1987

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE
AREA (LOS/PCN/SCN.3/WP.6/Add.2)

Proposals by the Group of 77

Corrigendum

Page 1

1. After the descriptive title "Proposals by the Group of 77", insert the
following paragraphs: -

The purpose of the following amendments is to detail and specify the
procedures to make the calculations and payments envisaged in article 13 of
annex 3 of the Convention,

In preparing these amendments the Group of 77 has paid due regard to the
important fact that the Preparatory Commission has no mandate to change or
modify specific provisions of the Law of the Sea Convention.

2. For PART IV - FINANCIAL TERMS OF CONTRACTS
Read PART VI - FINANCIAL TERMS OF CONTRACTS

3. Replace the text of article 70 with the following:

This Part applies to contracts for exploration only, exploration and
exploitation or exploitation only, of polymetallic nodules in :he Area. 1/
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1L03/TCN/SCN. 3/¥P.11/Add.1
16 March 1988

ORIGINAL: ENGLISH

PREPARATCRY CO}MISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

Sixth session

Kingston, Jamalca

14 Marc:-8 April 1988

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLOPATION AND EXPLOITATION OF POLYMETALLIC NODULES N THE
AREA (LOS/PCN/SCN.3/WP.6/Add.2)

Proposals by the Group of T7

The purpose of the following amendments is to detaill and specify the

procedures to meke the caleculations and payments envisaged in article 13
of annex ITII of the Convention.

In preparing these emendments the Group of 77 has paid due regard to
the lmportant fact that the Preparatory Commission has no mandate to change
or modify specific provisions of the Law of the Sea Convention.

In the light of document LOS/PCN/SCN.3/WP.11l, articles 77 =o 87 of
document LOS/PCN/SCN.3/WP.6/Add.2 are renumbered as articles 83 to 93.

Article 84 (old art. 78)

Add et the end of paragraph 1 (d) after "development costs” the phrase
"for the purposes of this article™.

Article 85 (old art. 79)

Start the erticle the following way: "Attributable net proceeds, for
any accounting year™, and the rest remains the same.
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Article 86 (old art. 80)
Delete the phrase "in respect" at the end of the first line and
beginning of the second and insert in 1ts place the phrase "and
computed as part”.

After the phrese in the fourth line "all the circumstances’ add
the phrase "after consultation with the contractor®.

Article 88 (old art 82)

In parazreph 1 add the phrase "in accordance with article <O"
at the end, after the phrase "when payment is made®.

In paragraph 7 replace both phrases ¥at the London Interbank Offering
Rate plus 1 per cent” with the phrase "in accordance with article T2%,
(This article T2 1s the one contained in document LOS/PCN/SCN.3/WP.1l.}

New paragraph 8:

®In the event of a dispute regarding the determinations of the Authority's
share of attributable net proceeds:

(a) The Authority and the contractor shall enter into consultatlons
with a view to reaching an agreement.

(b) Where a dispute subsists after consultations between the Authority
and the contractor, the contractor shell make payment of the
Authority's share of attributable net proceeds for the accounting
yvear in question, on the basis of the determinatlon made and
notified by the Authority in accordance with this article.”*

Article 91 (-1d art. 85)
Replece parsgraph 1 with the following:

"The Authority shall maintain & list of independent accountants,
certified under the national laws of States Partles, for the purpose

of carrying out auditing in complience with this Part and the subsldiary
rules and procedires.”

* This paragraph has to be complemented when & final decision is made
regarding whether there will be & general settlement of dlsputes scheme,
applicable to all Parts of the Code or only to the financiel terms of contracts.
In both cases, the settlement of disputes scheme should have devualled
provisions regarding this Part.
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Replace paragraph 2 with the following:

A contractor shall select its accountants from such a list. In
making that selection no accountants shall be eligible for this purpose
of the independent certification of the contractors' accounts if such
accountants have provided services to that contractor or its affiliates
during the three calendar years prior to the date of selection,"

Add at the end of paragraph 3, a.i’ter the words "commencement of
‘commercial production®, the phrase ase "certifying that the requirements
of paragraph 2 of this article have been fulfilled”.

Add at the end of paragreph 7, after the words "pald by the Authority s
the phrase "in accordance with the subsidiary rules and procedures".
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LOS/PCN/SCN.3/WP.12
13 August 1987

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 27 July-21 August 1987

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON
PROSPECTING, EXPLORATION AND EXPLOITATION OF
POLYMETALLIC NODULES IN THE AREA
(LOS/PCN/SCN.3/WP.6/add. 2)

Proposals by the delegations of Belgium, Germany, Federal
Republic of, Italy, Japan, Netherlands and United Kingdom
of Great Britain and Northern Ireland

Article 2

(14) "return on investment” means in any accounting year the ratio of
attributable net proceeds in that year to the development costs of the mining
sector as at the end of the preceding accounting year.

If the contractor engages in mining only, "return on investment" means the

ratio of contractor's net proceeds in that year to the contractor's development
costs as at the end of the preceding accounting year.

For the purpose of computing these ratios, the development costs of the mining
sector shall be all expenditures according to Article 2.6 including expenditures
for new equipment. Original costs for replacement equipment shall be deducted to
the extent that these costs have been recovered according to Articlie 8l.
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Article 79

In any accounting year, attributable net proceeds 57/ shall be the product of
the contractor's net proceeds and the ratio as at the end of the preceding
accounting year of the contractor's development costs in the mining sector to the
contractor's development costs.

For the purpose of calculating the attributable net proceeds the productign
charge shall not be deducted from the gross proceeds but from the product mentioned
above,

If the contractor engages in mining only, attributable net proceeds shall be
the whole of the contractor's net proceeds. 58/
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LOS/PCN/SCN.3/WP.13/Rev.1
15 August 1988

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE INTERNATIONAL
SEA-BED AUTHORITY AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 15 August-2 September 1988

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES INM THE
AREA (LOS/PCN/SCN.3/WP.6/Add.4)

1 h ion £ 1qgi rman he Federal
Republic of, Italy, Japan, the Netherlands and the United
Kingdom of Great Britain and Northern Ireland

PART VII

TRANSFER OF TECHNOLOGY UNTIL TEN YEARS AFTER COMMENCEMENT
OF COMMERCIAL PRODUCTION BY THE ENTERPRISE

Article 90
f th r ion

1. These regulations on transfer of technology apply to exploration and
exploitation of polymetallic nodules in the Area.

2. The undertakings required by article 92 shall be included in each contract for
carrying out activities in the Area until 10 years after commencement of commercial
production by the Enterprise, and may be invoked and be given effect only during
that period.

3. In the case of joint ventures with the Enterprise, the transfer of technology
shall be in accordance with the terms of the joint venture agreement.
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Article 91
Use of terms
1. For the purposes of these regulations:
"technology"” is defined as the specialized equipment and technical
know-how, including manuals, designs, operating instructions, training and the

technical advice and assistance, necessary to assemble, maintain and operate a
viable system and the legal right to use these items for that purpose.

2. The transfer of the technology shall be on a non-exclusive basis.

Article 91 (bis)
General provision of information

1. When submitting a plan of work every applicant shall:

(a) Make available to the Enterprise a general description of the equipment
and methods to be used in carrying out the plan of work and other relevant,
non-proprietary information about characteristics of such technology:;

(b) Indicate where the same or similar technology, or components thereof, is
available.

2. The applicant shall, within [90] days of the introduction of a substantial
technological change or innovation in the equipment and methods to be used in
carrying out the plan of work, inform the Council in writing of the revisioms to
the general description and non-proprietary information.

Article 91 (ter)
Assistance to be provided

The contractor shall, during the period mentioned in article 90, paragraph 2,
provide assistance to the Enterprise, at its request, in obtaining the same or
equally efficient and useful technology on the open market through purchase,
licensing or other appropriate agreements or arrangements on fair and reasonable
commercial terms and conditions. Such assistance shall include:

(a) Identification of potential developers and suppliers of such technology
known to the contractor;

(b) Advice on, and evaluation of, the terms and conditions upon which such
technology is offered;

/..Q
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(c) 1In the course of the Enterprise’'s negotiations with potential suppliers
of technology, advice concerning methods by which this technology can be obtained
on the commercial terms and conditions most favourable to the Enterprise.

Article 92
Undertakings

Every contract for carrying out activities in the Area shall contain an
undertaking by the contractor to enter into good faith negotiations with the
Enterprise, upon the request of the Council, in accordance with articles 94 and 95,
with a view to making available to the Enterprise on fair and reasonable commercial
terms and conditions the technology, or components thereof, which the contractor
uses in carrying out activities in the Area under the contract. Where the
contractor is not legally entitled to transfer the technology, the contractor shall
undertake all reasonable efforts to acquire the right to transfer the technology if
it is possible to do so without incurring substantial costs.

[Article 93]
Article 94
Procedures

1. The Enterprise shall request the Council to invoke the undertakings set out in
article 92 only if it finds that it is unable to obtain the same or equally
efficient and useful technology on the open market on fair and reasonable
commercial terms and conditions, for the exploration and exploitation of an area
for which a plan of work has been approved in accordance with ammex IV, article 12,
of the Convention.

2, The Enterprise shall make all reasonable efforts to obtaim such technology on
the open market,

3. For the purpose of determining its policy for the acquisition of technology
the Enterprise shall conduct a full market survey of potential suppliers which
shall take account of existing patents and the relevant advisory services of
business associations, universities, and scientific institutes.

4. Thereafter, the Enterprise shall publish a notice of its requirements for
technology in appropriate publications.

5. The Enterprise shall issue invitations to tender on the basis of open teander
procedures under which all interested suppliers may submit a tender. The technical
specifications prescribed in the tender documentation provided to potential
suppliers shall be in terms of performance rather than design and be based, where
appropriate, on international standards. These specifications shall not be
prepared or applied in a manner which restricts the range of possible offers of
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appropriate and efficient technology. There shall be no requirement or reference
to a particular trade mark or name, patent, design or type, specific origin or
producer, unless there is no sufficiently precise or intelligible way of describing
the regaired technology and provided that words such as "or equivalent” are
included in the tender. Any prescribed time-limit shall be adequate to allow
potential suppliers to prepare and submit tenders before the closing of the
tendering procedures. In determining any such time-limit the Enterprise shall,
consistent with its reasonable needs, take into account such factors as the
complexity of the proposed purchase, the extent of sub-contracting anticipated, and
the normal time for tramnsmitting tenders by mail.

6. If the Enterprise concludes that open tendering procedures have not led to a
result which meets the requirements of the tender, it shall use single tendering
procedures to establish direct contact with individual suppliers.

7. Before the Enterprise concludes that it is urnable to obtain the technology on
fair and reasonable commercial terms and conditions through the tendering
procedures, it shall request contractors to assist it pursuant to article 91 (ter)
to obtain such technology on such terms and conditions.

Article 95
Action by the jinstitutions

1. If the efforts pursuant to article 94 are not successful, the Governing Board
of the Enterprise may make a finding in accordance with its procedures that the
Enterprise is unable to obtain the same or equally efficient and useful technology
on the open market on fair and reasonable commercial terms and condit:ions.

2. If the Governing Board of the Enterprise makes such a finding, .t shall
request the Council to invoke the contractor's undertakings pursuant to

article 92. This request shall be accompanied by a report on the efrforts made by
the Enterprise in accordance with article 94, paragraphs 2 to 7.

3. Upon the receipt of such a request the Council shall ask the Legal and
Technical Commission to consider the report and make recommendations in accordance
with its rules of procedure as to whether the. undertakings should be invoked.

4. The Council shall be deemed to have approved the recommendations of the Legal
and Technical Commission after a lapse of 30 days following receipt of the
recommendations unless within that period the Council decides otherwise by
consensus.

5. Upon approval by the Council of the recommendation to invoke the undertakings,
the Secretary-General shall request the contractor to fulfil the undertakings
pursuant to article 92.

fene
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Article 96
Limitations of the undertakings of the contractor

The contractor may decline to enter into negotiations if it can be
demonstrated that:

(a) The Enterprise already has access to the technology through contractual
arrangements;

(b) The technology used by the contractor in carrying out activities covered
by the contract is technically inbppropriate for the exploration or exploitation of
the area for which a plan of work has been approved in accordance with annex IV,
article 12, of the Convention;

(c) The contractor is prohibited by national security comsiderations from
transferring the technology. A certificate from the Sponsoring State shall be
taken as conclusive evidence of this.

Article 97
Disputes concerning undertakings

1. In the event that negotiations between the Enterprise and the contractor
pursuant to article 92 do not result in an agreement within [60] days, either party
may request the matter to be referred to an independent panel of experts.

2. The panel of experts shall give an opinion on whether:

(a) The Enterprise has made all possible efforts to obtain the relevant
technology pursuant to article 94;

(b) A decision by the contractor to decline to eanter into negotiations is
justified in accordance with article 96;

(c) The contractor has fulfilled the undertakings pursuant to article 92.

3. The Enterprise and the contractor shall endeavour to reach agreement on the
number and members of the panel from a list compiled by the Secretary-Genmeral upon
nominations submitted by the States Parties, and their terms of appointment. 1If
such agreement has not been reached within 45 days after one of them has made the
request according to paragraph 1 of the present article, the Legal and Technical
Commission shall appoint the panel from the aforementioned list in accordance with
its rules of procedure. The members of the panel shall be individuals of both
recognized competence in one or more of the fields of law, economics and finance,
and of the highest reputation for fairness and integrity.

4. The Enterprise and the contractor, in seeking to reach agreement shall take
due account of the opinion of the Panel of Experts.
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5. If this procedure does not result in agreement, disputes as to whether the
contractor has fulfilled the undertakings pursuant to article 92, subject to
article 96, may be submitted by either party to binding commercial arbitration in
accordance with UNCITRAL arbitration rules or the arbitration rules of the
International Chamber of Commerce.

6. If the finding is that the contractor has not negotiated in good faith, the
Authority may impose monetary penalties in accordance with annex III, article 18,
paragraph 2. If the finding is that good faith negotiations have taken place but
have not resulted in an offer from the contractor which is within the range of fair
and reasonable commercial terms and conditions, the coantractor shall be given

45 days to revise his offer in order to continue negotiations with the Enterprise.

Article 98
Fair and reasonable commercial terma and conditions

1. The terms and conditions offered by the contractor shall be determined to fall
within the range of fair and reasonable commercial terms and conditions solely on
the basis of the terms and conditions agreed in comparable cases, especially on
current market prices for the same or similar technology. Terms and conditions at
variance with those in comparable cases shall not be considered fair and reasonable
if they are imposed on the basis of a monopoly position, or on the basis of a
concerted effort to restrict competition.

2. The following shall be considered, jinter alia, to be fair and reasonable
commercial terms and conditions:

(a) The obligation of the Enterprise to keep confidential the technology
transferred for an indefinite period, including provisions for sanctions such as
the payment of damages in the event of non-compliance or the misuse of the
information by the staff of the Enterprise;

(b) The obligation of the Enterprise mnot to transfer to third parties the
technology received from the contractor;

(c) A limitation of the responsibility of the contractor for the application
of the technology by the Enterprise;

(d) Obligations ensuring the protection and the proper handling of lease
equipment;

(e) A limitation on the use of the technology by the Enterprise to
exploration and exploitation in the Area;

(f) A provision for the security of payments by means of letters of credit or
other devices;

(g) Provisions for binding commercial arbitration in case of disputes about
the agreement to transfer technology. ‘
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(Articles 99 and 100]
Article 101

Consultation by a group of States Parties

1. If the Enterprise is unable to obtain on fair and reasonable commercial terms
and conditions appropriate technology to enable it to commence in a timely manner
the recovery and processing of minerals from the Area, the Council may convene a
group of States Parties composed of those that are engaged in activities in the
Area, those that have sponsored entities which are engaged in activities in the
Area and other States Parties having access to such technology.

2. This group shall consult together and each State Party shall take appropriate

measures within its own legal system to ensure that such technology is made
available to the Enterprise on fair and reasonable commercial terms and conditionms.

Article 101 (bis)
Risclosure of information

These regulations shall not be deemed to require a State Party to supply
information, the disclosure of which is contrary to the esseantial interests of its
security.

/...
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LOS/PCN/SCN.3/WP.14
8 March 1989

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND POR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Seventh gession

Kingston, Jamaica

27 February-~23 March 1989

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE
AREA (LOS/PCN/SCN.3/WP.6/Add.4)

Proposals by the Group of 77

PART VII
TRANSFER OF TECHNOLOGY
Article 90

Scope of this Part

These regulations on transfer of technology apply to exploration for and
exploitation of polymetallic nodules in the Area, including their processing.

Article 91

Use of terms

For the purpose of this Part:
"Technology" means the specialized equipment and technical know-how,

including manuals, designs, operating instructions, training and technical .
adviee and assistsnce, necesssry to assemble, maintain and operate a viable
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system and the legal right to use these items for that purpose on a non-exclusive
basis.

Article 91 bis

Assistance to be provided by the contractor for
obtaining technology

Every contractor shall, during the period the contract is in force,
provide assistance to the Enterprise, at its request, in obtaining the same
or equally efficient and useful technology on the open market through purchase,
licensing or other appropriate agreements or arrangements on faicr and reasonable
cerms and conditions. Such assistance shall include:

(a) Identification of owners and/or suppliers of such technology;

(b) TIdentification of the persons using such technology, either in full
or in part;

(c¢) Evaluation of the techno~economic efficacy of such technology;

(d) Evaluation of the terms and conditions upon which such technology
1s offered;

(e) Any other relevant information as may be required by the Enterprise,
in particular for the establishment of a data-base.

Article 91 ter

Assistance to be nrovided by States Parties for
obtaining technology

States Parties shall, in co-operation with the Authority, initiate and
promote:

(a) Programmes for the transfer of technology to the Entersrise and to
developing States with regard to activities in the Area, including, inter alia,
facilitating the access of the Enterprise and of developing States to the
relevant technology, under fair and reasonable terms and conditions;

(b) Measures directed towards the advancement of the technalogy of the
Enterprise and the domestic technology of developing States, particularly by
providing opportunities to personnel from the Enterprise and from developing
States for training in marine science and technology and for thelr full
participation in activities in the Area.

VAN
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Article 92

Undertakings in comgracts on tranafer of technology
yhich the con;ractor'isllgggllyvenrﬂﬁlﬁ to transfer

1. Bvery contractor gshall make available to the Enterprise, on fair and
reasonable copmercial terms and conditions, whenever the Authority 1/ so
requeats, thae technology which it uses fn carrying out activities in the
Area under the contract, which the contractor is legally entitled to transfer,

2.  Every contract for carrying out activities in the Area shall contain
undertakings to that end.

Article 93
Undertakings in contracts on transfer of technology which
the contractor is not legally entitled to transfer

1. Every contractaor shall:

(a) Obtain a written assurance from the owner 2/ of any technology used
in carrying out activities in the Area under the contract which is not generally
available in the open market, and which is not covered by article 32, that the
owner will, whenever the Authority so requests, make that technology available
to the Enterprise under licence or qther appropriate arrangements and on fair
and reasonable commercial terms and conditions, to the same extent as made
available to the contractor. Such assurance shall be legally binding and
enfaorceable., The document containing the assurance shall be submitted to the
Authority along with the application for the approval of the plan of work, and

in any case no later than the date of the start of operations under the
contract;

(b) Facilitate, upon the request of the Enterprise, the acquisition of
any such techpelogy under licence or other appropriate garrangements and on
fair and reasonable commaercial terms and conditions, if the Enterprise decides
to negotiate directly with the owner of the technolegy,

2. If the document containing the assurance required by paragraph | (a) is
not submitted to the Autharity within the time specified therein, the

technology in question shall not be used by the contracter in carrying out
activities in the Area,

meen

1/ For the purpose of comtract administration, whenever the Authority

is mentioned in these regulations, such mention is deemed to refer to the
Secretary~General,

2/ The term "owner" shall, for tha purposes of these regulations,
ineclude asaignees, licensees, or suppliers of technology, as the case may be,

VA
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3. Every contractor shall also acquire from the owner, by means of an
enforceable contract, upon the request of the Fnterprise and if it is possible
to do so without substantial cost to the contractor, the legal right to
transfer to the Enterprise any technology used by the contractor in carrving
out activities in the Area under the contract which the contractor is

otherwise not legally entitled to transfer and which is generally not available
on the open market.

4. Every contract for carrying out activities in the Area shall contain
undertakings by the contractor in respect of the obligations set out in
paragraphs 1 (a) and (b) and 3 above.

5. In cases where there is a substantial corporate relationship between the

contractor and the owner of the technology, the closeness of this relationship
and the degree of control or influence shall be relevant to the determination

whether all feasible measures have been taken to acquire such a right,

6. In cases where the contractor exercises effective control over the owner,
failure to acquire from the owner the legal right shall be considered relevant
to the contractor's qualification for any subsequent application for approval
of a plan of work.

Article 94

Procedure for obtaining technology

1. Before requesting that the Authority invoke such undertakings, the
Enterprise shall have complied with the following procedures:

(a) (1) The Enterprise shall make every effort to obtain the same or
equally efficient and useful technology on the open market on
fair and reasonable commercial terms and conditions, pursuant
to Annex IV, article 12, paragraph 3, of the Convention. In
doing so, the Enterprise shall make use of the facility
provided for in article 91 bis above;

(i1) 1In the process of the acquisition of technology, the Enterprise
shall conduct a survey of potential suppliers, taking into
account existing patents and related know-how and any other
patentable invention as may be relevant., It may for these
purposes utilize the advisory services of business or trade
assoclations, scientific research institutions and any other
appropriate organization, including government agencies. In
fixing time-limits for the submission of tenders. the Enterprige
shall be guided by its commercial and operational needs, taking
due account of a reasonable time period for potential suppliers
to submit tenders;
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(b) 1If the Enterprise is unable to obtain such technology on such
terms and conditions, the Governing Board of the Enterprise shall make a
finding to that effect in accordance with its procedures;

(c) If the Governing Board of the Enterprise makes such a finding,
it shall request the Authority to invoke the contractor's undertakings.

2, Upon the receipt of such a request, the Secretary-General, on behalf
of the Authority, shall invoke the undertakings and so inform the Council and
the Enterprise.

3. In the case of technology which the contractor is legally entitled to
transfer, the Secretary-General shall request that the contractor promptly
commence negotiations with the Enterprise to make available to it the
technology which the contractor uses in carrying out activities in the Area
under the contract, on fair and reasonable commercial terms and conditions.

4. In the case of technology which the contractor is not legally entitled
to tranafer, the Secretary-General shall request the contractor either:

(a) To enter promptly into negotiations with the owner of the techmology
to carry out the undertakings specified in article 93, paragraph 3; such
negotiationa shall be completed within 60 days of the date of receipt of the
request by the Secretary-~General, and may be extended with the approval of the
Secretary-General in consultation with the Enterprise; or

(b) To facilitate the acquisition of any such technology, in case the
Enterprise decides to negotiate directly with the owner of the technology in
accordance with article 93, paragraph 1 (b).

S. The engagement of the Enterprise in the negotiations specified in
paragraphs 3 and 4 above shall be undertaken pursuant to Angex 1V, article 6 (£),
of the Convention., Such negotiations shall be completed in / 60 7 days, unless
otherwise extended by agreement of the parties., The parties shall keep the
Authority informed of the results of such negotiations.

6. The specific agreement between the contractor or the owner of technology
and the Enterprise for the use of such technology shall be in the form of
licences or other appropriate arrangements and shall be supplementary to the
contract between the Authority and the contractor,

Article 93

Undertakings in contracts with respect to transfer of
technology for the benefit of developing States

1, Every comtract shall rake the same measures as prescribed in articles 92
and 93 of this Part for the benefit of a developing Stgte or group of
developing States which has entered into a joint venture with the Enterprise
or submitted an application for approval of a plan of work for carrying out
activities in a reserved area.
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2. Every contract for carryling out activities in the Area shall contain
undertakings by the contractor to that end.

3. Such measures shall be limited to the use of the technology in the
exploitation of the part of the area proposed by the contractor which has
been designated to be a reserved area pursuant to Annex I11, article 8, of
this Convention.

/s

4. The contractor shall not be obligated to take such measures if:

(a) Such activities by the developing State or group of developing States
would involve transfer of technology to a third State or the nationals of a
third State;

(b) Such technology has been requested by the Enterprigse or transferred
by that contractor to the Enterprise.

Article 96

Procedure for obtaining technology by developing States

1. Before requesting the Secretary-Ceneral to invoke the undertakings referred
to in article 95, paragraph 2, the States mentioned in article 9%, paragraph 1,
shall follow mutatis mutandis the procedures set forth in article 94,

paragraph 1.

2. Upon the receipt of such a request, the Secretary-General shall follow
mutatis mutandis the procedures set forth in article 94, paragraphs 2, 3, 4,
5 and 6.

Article 96 bis

Joint ventures

In the case of joint ventures with the Enterprise, transfer of technology
will be in accordance with the terms of the joint venture agreement.

Article 96 ter

Training

The contractor shall draw up practical programmes for the training of
personnel of the Authority and of developing States, including the participation

of such personnel in all activities in the Area which are covered by the
contract, in accordance with article 144, paragraph 2, of the Convention.

/e
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Article 97

Limitations on undertakingg

The undertakings required by articles 92, 93 and 95 shall be included
in each contract for carrying out activities in the Area until 10 years
after commencement of commercial production by the Enterprise, and may be
invoked during that period,

Article 98

Notification of revisions

Every operator shall notify the Authority in writing of revisioms in the
description and information made available pursuant to article 32 3/ of these
regulations to the Authority of the equipment and methods to be used, and
other relevant non-proprietary informatiom about the characteristics of such
technology, and information as to where such technology is available within
90 days of the introduction of a substantial technological change or innovation
in the equipment and methods to be used in carrying out activities in the Area.

Article 99

Disputes concerning a contractor's undertakings

1. Disputes as to whether offers made by the contractor or the owner of
the technology are within the range of fair and reasonable commercial terms
and conditions may be submitted by the contractor or the owner of the
technology, by the Authority or by the Enterprise to binding commercial
arbitration in accordance with the UNCITRAL Arbitration Rules or such other
arbitration rules as may be prescribed in the rules, regulations and
procedures of the Authority.

2. If the finding is that the offer made by the contractor or the owner of
the technology is not within the range of fair and reasonable commercial terms
and conditions, the contractor or the owner of the technology shall be given
45 days to revise his offer to bring it within that range before the Authority
takes any action under Ammex III, article 18, of the Convention,

Article 100

Disputes concerning other undertakings required
by these regulations

1. Disputes concerning undertakings required by articles 92, 93, 95 and 98
of these regulations, other than those submitted under article 99 of these

regulations, shall be subject to compulsory settlement in accordance with
Part XI of the Convention.

e

3/ Document LOS/PCN/SCN,3/WP.6,
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2. If the contractor is found to be in violation of these undertakings,
the contractor's rights under the contract may be suspended or terminated
or monetary penalties may be ordered under Annex 111, article 18, of the

Convention.

Article 101

- o e e e . S Y8

Consultation by a group of States Parties

1. If the Enterprise is unable to obtain on fair and reasonable commercial
terms and conditions appropriate technology to enable it to commence in a
timely manner the recovery and processing of minerals from the Area, either
the Council or the Assembly may convene a group of States Parties composed of
those which are engaged in activities in the Area, those which have sponsored
entities which are engaged in activities in the Area and other States Parties
having access to such technology.

2. This group shall consult together and shall take effective measures to
ensure that such technology is made available to the Enterprise on fair and
reasonable commercial terms and conditions.

3. Each such State Party shall take all feasible measurcs to this end within
{ts own legal system.

/.-o
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LOS/PCN/SCN.3/WP.14/Corr.1
17 May 1989

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEA-BED AUTHORITY
AND FOR THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA

Special Commission 3

Seventh session

Kingston, Jamaica

27 February-23 March 1989

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,
EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN T'HE
AREA (LOS/PCN/SCN.3/WP.6/Add.4)

Proposals by the Group of 77

Corrigendum

Page 2, article 91 ter

The title of the article should read

Co-operation between States Parties and the Authority for
transfer of technology

VAN
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LOS/PCN/SCN.3/WP.15
27 August 1991

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY AND
FOR THE INTERNATIONAL TRIBUNAL FOR
THE LAW OF THE SEA

Special Commission 3

New York, 12-30 August 1991

SUGGESTED AMENDMENTS TQ THE DRAFT REGULATIONS ON PROSPECTING,

EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE

AREA - PART X. ACCOUNTING PRINCIPLES AND PRODEDURE
(LOS/PCN/SCN.3/WP.6/Add.7)

Pr 1 X £ 77

Article 2 (Use of terms)

Paragraph 4 (new): “For the purposes of this part, 'significant gain or
loss' means any total inventory adjustment exceeding a percentage of the total
of physical assets or of inventory before adjustment as shall be agreed upon
between the Authority and the contractor, in conformity with generally
recognized accounting principles."”

Article 137 pe of this Part)

Paragraph 1: "The regulations contained in this Part provide a uniform
system of accounting to record all financial transactions under the contract,
including those related to expenditures incurred prior to the commencement of
commercial production which are directly related to the development of the
productive capacity of the area covered by the contract and the activities
related thereto for operations under the contract." 1/

1/ A/3 (13) (6) (h) (i).

Jeee
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Paragraph 1 (bis): "The regulations contained in this Part further
provide a uniform system of accounting to provide a system and standards for
handling funds, materials and equipment and to provide the basis for preparing
the reports required by the regulations under the contract."

Article 13 Currencies)

Paragraph 1: "The United States dollar shall normally be the unit of
account. If a transaction is carried out in another currency, the amount of
the transaction shall be converted into United States dollars or another
universal unit of account approved by the Authority, at the average of the
buying and selling rates quoted by the International Monetary Fund for the
date when payment is due."

Article 140 (Accounts and manuals)
Paragraph 1: Delete the words "together with the Accounting Yanual”.

Paragraph 1 (bis): "The comprehensive chart of accounts and related
account definitions shall be consistent with the Accounting Manual submitted
by each contractor for approval by the Authority within 60 days from the
effective date of the contract”.

Article 141 (Accounting for materials and supplies)
Paragraph 2: Substitute the original wording with the following single
paragraph: “Materials and supplies furnished from the contractor's stocks

shall be charged in accordance with a percentage scale commensurate with their
depreciated value agreed upon by the Authority and the contractor.”

Paragraph 4: Deleted.

Paragraph 5: Delete the words "and 4".

Paragraph 7: Substitute the original wording with the following: "Each
contractor shall conduct, at least once a year or, if special circumstances so
warrant, upon the request of the Authority, a physical inventory of the
controllable materials maintained by the contractor.”

Paragraph 8: Delete the words ", if feasible,".

Paragraph 9: Delete the final sentence.

/C'O
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Paragraph 10 (new): "The costs referred to in this Part shall not be
interpreted as including payments of corporate income taxes or similar charges
levied by States in respect of the operations of the contractor.” 2/

Article 142 (Accounting for equipment)

Paragraph 2: "Each contractor shall conduct, every five years, a
physical inventory of capitalized physical assets. Each contractor shall
conduct more frequent inventories at the request of the Author:ity."

Paragraph 4: Delete the final sentence.

Article 143 (Personnel costs)

Paragraph 2: Add the following words at the beginning: ‘Other costs
directly incurred in operations under the contract, such as ...".

Add the following new paragraph: "The salaries, wages ancd expenses of
technical employees directly employed in operations under the contract shall
not be included in the overhead costs provided in article 151 but shall be
charged directly."

Article 14 is)

“Costs for the transfer of technology by the contractor to the Enterprise
in respect of the area covered by the contract shall be charged, in the event
the contractor is requested to acquire from the owner of the technology the
legal right to tramsfer to the Enterprise any technology used by the
contractor in carrying out activities in respect of the area ccvered by the
contract which he is not otherwise legally entitled to transfer.” 3/

Article 146 (Charges for affiliates)

Same as former article 147 with the addition of the words "such as
competitive bidding” after the words "such other terms and conditions".

27 A 3 (13) (6) (p).

37/ A3 (5) (3) (c).

leus
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Article 147 (Charges for third-party contracts)

Paragraph 1: "The actual direct costs of contracts for technical and
other services supplied by third parties shall be charged, provided that such
costs are reasonable and necessary and are not higher than those genmerally
charged for comparable work and services, and that, to the extent possible,
have resulted from competitive bidding among potential suppliers.”

Paragraph 1 (bis): “The policies followed by the contractor with regard
to determining the prices for transactions undertaken with any person, firm or
company that, directly or indirectly, controls, is controlled by or is under
common control with a contractor shall be disclosed in the financial reports
submitted by the contractor to the Authority.” 4/

Article 151 (Overhead and administrative costs)

Paragraph 2: “Overhead costs not included in paragraph 1 incurred after
the effective date of the execution of the contract shall be charged in
accordance with a specific percentage to be agreed upon between the Authority
and the contractor."”

Paragraph 3: Deleted.

): “Overhead costs ... shall be charged in accordance
with a specific percentage to be agreed upon between the Authority and the
Contractor.”

Add the following words after "coatractor's negligence”: "wilful
misconduct”.

Paragraph 4: Make the following addition: “The agreed rates ..."

Article 154 (Financial reports)

Paragraph 5: “Each quarterly report shall be prepared on a monthly and
aggregate basis and shall be sent to the Authority within 45 days after the
end of each quarter. The Authority may make comments and propose adjustments
to any report provided that such comments and proposed adjustments are made in
writing within six months from the date of submission of a quarterly report.”

Paragraph 6: “Each annual report shall be audited and shall be sent to
the Authority within 90 days after the end of each calendar year. The

4/ United Nations CQntro on Transnational Corporations (chrc),

(Unitod Katlons publication. Sales Ho. E.88. II.A.IB), para. 164.

/o..
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Authority may make comments and propose adjustments to an annual report
provided that such comments and proposed adjustments are made in writing
within five years from the date of submission of the report.”

Article 155 (Inspection and audit)
Paragraph 1: Substitute the original wording by the following

paragraph: "An annual audit shall be carried out by reputable and independent
accountants at the cost of the contractor. Notwithstanding the annual audit
and if special circumstances so warrant, the Authority may designate reputable
and independent accountants to conduct at its expense an additional audit. An
additional audit may also be carried out by reputable and independent
accountants, upon the request of the Authority and at the cost of the

contractor, in the event that the accounts submitted to the Authority are
found to be inaccurate or incomplete."

Paragraph 3: Add the words "designated by the Authority" after

Paragraph 1: "All books, records and documents referred to in
article 155 shall be maintained for a period commensurate with the useful life
of the equipment and material used by the contractor and, in any event, not
less than seven years from the date of issue."

New article 158 (Penalties)

1. The Authority may seek redress for irregularities which, as the result of
an independent audit, are traceable to the inadequate or incomplete compliance
by the contractor or the Enterprise with the provisions of this Part. The
Authority may also request that the contractor or the Enterprise adjust its
accounts accordingly.

2, In the event that the contractor or the Enterprise wilfully persists ia
failing to comply with a request made by the Authority pursuant to this Part,
the Authority may impose upon the contractor or the Enterprise monetary
penalties proportionate to the seriousness of the violation.

N ticle 159 (Di )

Disputes concerning the interpretation or application of this Part shall
be submitted to either the Seabed Disputes Chamber of the International
Tribunal for the Law of the Sea or to the arbitration tribunal constituted in
accordance with Annex VII of the Convention.
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LOS/PCN/SCN.3/WP.15/Add.1
28 August 1991

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

New York, 12-30 August 1991

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON PROSPECTING,

EXPLORATION AND EXPLOITATION OF POLYMETALLIC NODULES IN THE

AREA - PART X. ACCOURTING PRINCIPLES AND PROCEDURE
(LOS/PCN/SCN.3/WP.6/A44.7)

Proposals by the Group of 77
Addendum

Article 143 (Personnel costs)

Substitute the word "net" for “gross”.

Article 150 (Legal costs)

Substitute "provided such costs were incurred after the effective date of
the contract” with "provided such costs were directly related to the
development of the productive capacity of the area covered by the contract and
the activities related thereto for operations under the contract".

/oo
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LOS/PCN/SCN.3/WP.16
23 July 1992

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED
AUTHORITY AND FOR THE
INTERNATIONAL TRIBUNAL FOR
THE LAW OF THE SEA

Special Commission 3

New York, 10-21 August 1992

SUGGESTED AMENDMENTS TO THE DRAFT REGULATIONS ON
PROSPECTING, EXPLORATION AND EXPLOITATION OF
POLYMETALLIC NODULES IN THE AREA
PART X. ACCOUNTING PRINCIPLES AND PROCEDURE

(LOS/PCN/SCN.3/WP,.6/A44.7)

Proposals submitted by the European Economic Commupity
on behalf of the Community and its member States

Article 2 (Use of terms)
Paragraph 1., first septence

"(1) ‘Accounting Manual' means a manual, approved by the
Secretary-General, containing the chart of accounts and instructions for the
recording of transactions of operations and the preparation and distribution
of financial reports.”

In paragraph 2 the phrase “analyses, working papers and reports" should
be deleted.

Baragraph 3: second sentence should be deleted.

/o..
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Article 81 (Accounting principles)+
Paragraph 1 should read as follows:

"(1) All books and accounting records shall be kept, and all costs,
expenditures, proceeds and revenues determined and recorded, in conformity
with generally recognized accounting principles approved by the Council on the
recommendation of the Finance Committee."

Paragraph 2 should read as follows:

“The Council on the recommendation of the Finance Committee shall from
time to time review such principles and practices to emsure that they are
generally recognized and consistent with such accepted practices.”

Paragraph 3 should read as follows:

“"All costs, expenditures, proceeds and revenues and all determinations of
prices and values referred to in this part shall be based on market prices.
Charges for transactions with any person, firm or company that, directly or
indirectly, controls, is controlled by or is under common control with a
contractor, for services, materials, equipment and other costs, shall be at
actual cost on arm's length prices and such other terms and conditions as
would have applied in a normal commercial manner in the ordinary course of
business had the transactions occurred between unrelated parties or if the
parties were not in any special relationship.”

Paragraph 4 (new)
"The determination of arm's length prices shall be guided by the
principles adopted for, and the interpretation given to, arm's length

transactions by the relevant bodies of the United Nations and other
international organizations."

Paragraph 5 (new)

“In all other cases prices shall be determined on the basis of actual
costs."

Article 137 (Scope of this Part)
Article 137 should be moved to become paragraph 3 of article 70 and

should read as follows:

* Text of Article 81 is in document LOS/PCN/SCN.3/WP.6/Add.2/Rev.1.

/..'
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“The provisions on accounting contained in this Part provide guidance on
the system of financial recording for those contractors that choose in
accordance with article 13 (4) of Annex III LOSC to pay a combination of 2
production charge and a share of net proceeds, to record all financial
transactions, funds, materials and egquipment necessary to determine the net
proceeds and the share that has to be paid to the Authority.”

Article 138 (Accounting primciples)

Should be deleted.

Should be deleted.

Article 140 (Accounts and manuals)

This article should be renumbered as article 80A and should read as
follows:

“(1) Contractors that chose to pay a combination of a productiom charge
and a share of net proceeds shall, together with their decision on the mode of
payment, submit for approval by the Finance Committee a comprehensive chart of
accounts and related account definitions, together with the Accounting Manual
for use under the contract.

"(2) A complete set of books of accounts shall be kept at the relevant
contractor's principal place of business. If a relevant contractor has two or
more principal places of business, he shall determine at which principal place
of business a complete set of books of account is kept and inform the
Authority accordingly."

Article 141 (Accounting for materials and supplies)
Article 141 should be renumbered as article 81A and amended as follows:

In paragraph 4 "Authority” should be replaced by “Secretary-General®.

Paragraph 6 should be deleted.

Paragraph 7 should be renumbered as paragraph 6 and should read as
follows: “EBach contractor shall conduct, once a year, or, if special
circumstances warrant it, upon the request of the Secretary-General, a
physical inventory of the controllable materials which it maintains. The
inventory shall be transmitted to the Secretary-General."”

looe
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In paragraph 8 the phrase ", if feasible," should be deleted. Paragraph
8 should be renumbered as paragraph 7. And "Authority"” should be replaced by
“Secretary-General",

In paragraph 9. third sentence, the phrase "for approval” should be
deleted. Paragraph 9 should be renumbered as paragraph 8. And "Authority"

should be replaced by "Secretary-Gemeral".

Article 142 (Accounting for equipment)
Article 142 should be renumbered as article 81B and amended as follows:

In paragraph 2, between the words "or" and "upon" the following phrase
should be inserted: ", if special circumstances warrant it,". And
“Authority"” should be replaced by "Secretary-General®.

In paragraph 3 “Authority” should be replaced by "Secretary-General".

In paragraph 4. third sentence, the phrase “for approval" should be
deleted. And "Authority" should be replaced by "Secretary-General".

Article 143 (Personnel cogts)

To be deleted.

Article 144 (Charges for training programmes)

To be deleted.

Article 145 (Charges for transfer of data)

To be deleted.

Article 146 (Charges for third-party contracts)

To be deleted.

To be deleted.

To be deleted.

Jees
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Article 149 (Insurance costs and losses)

To be deleted.

To be deleted.

Article 151 (Overhead and administrative costs)

This article is to be renumbered as article 81C.

Article 152 (Credits)

To be deleted.

Article 153 (Duplication of costs, charges and credits)

To be deleted.

Article 154 (Financial reports)
Should be renumbered as article 81D and should read as follows:

“l. Each relevant contractor shall prepare an annual financial report.

"2, EQch report shall consist of a profit-and-loss statement, a balance
sheet and the calculation of the Authority‘'s share of net proceeds for that
year.

“3. The form of the report may be prescribed by the Secretary-General.

“4. Each report shall be a full and accurate financial report for the
year covered.

“5. Each annual financial report shall be sent to the Secretary-General
within 60 days after the end of each calendar year.

6. Upon receipt of the financial report the Secretary-General shall
make it available to the accountant, selected in accordance with article 85.

"7. The accountant shall verify whether the profit-and-loss statement,
the balance sheet and the calculation of the Authority‘'s share of net proceeds
are in conformity with the books, accounting records and basic documents as
well as with the present regulationms.

/oco



-301-

“g8. The accountant shall report his findings to the Secretary-General
and the contractor within 60 days.

»g. If the accountant finds that the financial report and the
calculation of the Authority's share of net proceeds is not in conformity with
the present regulations and if the contractor does not agree with the findings
of the accountant, the matter shall be discussed between the
Secretary-General, the contractor and the accountants.

“10. If no agreement is reached within 30 days, the provision of
article 87 on the settlement of disputes shall apply.”

Acticle 155 (Iaspection and audit)
Should be renumbered as article 85A and amended as follows:
Paragraph 1 should be deleted.

Paragraph $ should be deleted.
Paragraph 7 should be deleted.

Article 156 (Retention of books. records and documents)
Should be renumbered as article 81D and amended as follows:

In paragraph 1 the reference to article 155 should be a reference to
article 85A.

In paragraph 2 the reference to article 154 should be a reference to
article 81C.

Article 157 (Epterprise)
Should be renumbered as article 87A and should read as follows:
“The accounting regulations in this part apply to the activities of the
Enterprise in the Area if it chooses in accordance with article 13 (4) of

Annex III to pay a combination of a production charge and a share of net
proceeds to the Authority."

/oo
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LOS/PCN/SCN.3/1993/CRP.18
14 January 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

Eleventh session

Kingston, Jamaica

22 March-2 April 1993

SUGGESTED. AMENDMENTS TO THE DRAFT FINAL REPORT OF
SPECIAL COMMISSION 3
(LOS/PCN/SCN.3/1992/CRP.17)

Proposals by the delegations of Belgium, Germany, Italy,
Japan, the Netherlands and the United Kingdom of Great
Britain and Northern Ireland

1. Title: replace "Draft final report"” by "Draft progress report".
2. Paragraph 1: add at the end "at an appropriate time".

3. Paragraph 2: replace "of the United Nations Convention" by "adopted by
the third United Nations Conference".

4, Paragraph 3 (b), at the end: replace "para. 1" by "para. 2".

5. Paragraph 13: after "LOS/PCN/SCN.3/WP.6/Rev.l" insert "as a basis for
further discussion”.

6. Paragraph 14: delete "and WP.6/Rev.1l",
7. Paragraph 24: add at the end "as a basis for further discussion".
8. Paragraph 38: add at the end "as a basis for further discussion".

9. Paragraph 39: delete "and LOS/PCN/SCN.3/WP.6/Add.4/Rev.1l".
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Paragraph 41, 1st line: after "had been prepared" insert "by the

Secretariat”.

11.

12,

13.

14.

Paragraph 49: add at the end "as a basis for further discussion”.
Faragraph 52: add at the end "as a basis for further discussion".
Paragraph 65: replace the paragraph by:

"During informal consultations it was possible to reack a certain
degree of consensus on the revision of some articles of the working paper
LOS/PCN/SCN.3/WP.6/Add.8 on the basis of preliminary suggestions made by
the Chairman in document LOS/PCN/1992/CRP.15. That enabled the Chairman
to revise the working paper and to issue it as document
LOS/PCN/SCN.3/WP.6/Add.8/Rev.1 as a basis for further discussion."

Paragraph 68: replace the paragraph by:

"There is a general understanding that the Special Commission is not
in a position to resolve the outstanding issues as long as there is no
agreement on the areas of concern of Part XI of the Law of the Sea
Convention and its annexes III and IV. Therefore the Specizl Commission
is of the view that it is advisable to suspend its deliberations on the
seabed mining code and to revert to the matter at an appropriate time."

£ e e
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LOS/PCN/SCN.3/1993/CPP.18/Corr.l
29 March 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

Eleventh session

Kingston, Jamaica

22 March-2 April 1993

SUGGESTED AMENDMENTS TO THE DRAFT FINAL REPORT OF
SPECIAL COMMISSION 3
(LOS/PCN/SCN.3/1992/CPR.17)

Proposals by the delegations of Bel ium, German Italy

Japan, the Netherlands and the United Kingdom of Great

Britain and Northern Ireland

Corrigendum

Page 2, paragraph 13, fourth line
For LOS/PCN/1992/CRP.15 read LOS/PCN/1992/CRP.16

lene
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LOS/PCN/SCN.3/1993/CRP.19
14 January 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

Eleventh session

Kingston, Jamaica

22 March-2 April 1993

COMMENTS SUBMITTED BY THE EUROPEAN COMMUNITY AND ITS MEMBER
STATES ON DRAFT FINAL REPORT OF SPECIAL COMMISSION 3
(LOS/PCN/SCN.3/1992/CRP.17)

1. The European Community and its member States consider that, taken as a
whole, the draft progress report of Special Commission 3 represents a summary
of discussions in that group to date.

2. The report reflects the fact that in a number of areas, particularly the
Draft Mining Code, it has not been possible to reach agreement. The report
sums up the differing views which a number of delegations expressed and
reflects the fact that it will be necessary to revert to the matters addressed
by Special Commission 3 at an appropriate time.

/ea.
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LOS/PCN/SCN.3/1993/CRP.20
25 March 1993

ORIGINAL: ENGLISH

PREPARATORY COMMISSION FOR THE
INTERNATIONAL SEABED AUTHORITY
AND FOR THE INTERNATIONAL
TRIBUNAL FOR THE LAW OF THE SEA

Special Commission 3

Eleventh Session

Kingston, Jamaica

22 March - 2 April 1993

COMMENTS BY THE DELEGATION OF BRAZIL ON BEHALF OF THE GROUP
OF 77 ON DRAFT FINAL REPORT OF SPECIAL COMMISSION 3
(LOS/PCN/SCN.3/1992/CRP.17)

1. Following extensive consultations, it was possible for the group of 77 to
outline what they would like to see reflected in the document before us. It was
felt that the relevant paragraphs of document LOS/PCN/SCN.3/1992/CRP.17
essentially reflect, in a straightforward and summary fashion, the tenor of
discussions within Special Commission 3 on the draft regulations cn prospecting,
exploration and exploitation of polymetallic nodules in the Area. Where this is
not the case, the delegations of the Group of 77 will submit amendments as
appropriate.

2. Delegations did voice their concerns, however, on the following issues:
It was felt that the title of CRP.17 is not appropriate, since as the Group has
pointed out, we should not foreclose the option of returning to previous sections
of the draft mining code at some future point, provided that the programme of
work of Special Commission 3 at forthcoming sessions of the Preparatory
Commission could be adjusted accordingly.

3. It was felt among the delegations of the Group of 77 that the conclusions
contained in paragraphs 67 and 68 are oversimplified and need to be thoroughly
reviewed. Paragraph 67 states that: "While progress has been made in
identifying and resolving some issues, the Special Commission 3 has not yet
reached final agreement on any of the working papers.” In this respect, the
Group of 77 believes that several of the provisions of the draft mining code have
in effect met with the approval of delegations.

4. We are well aware of the fact that many provisions of Part X1 and Annex III
were lifted out of the United Nations Convention on the Law of the Sea and
inserted into the draft mining code. If we were to suggest that there has been
no final agreement on several key provisions of the mining code, that might lead
to a harsh and incorrect conclusion that a significant part of the Sea-Bed Mining
Regime of Part XI and Annex III are to be understood as outstanding and subject
to renegotiation.

S. The report goes on to state that "there is a general perception that the
Special Commission has only limited time available to discharge .ts mandate in
the most effective manner possible.” This conclusion raises the question as to
whether Special Commission 3 has fulfilled its mandate or is ever likely to do
so. Though it might be claimed by some that a full second reading of the entire
draft mining code could extend the work of Special Commission 3 beyond what is
reasonable, the report does not clearly reflect the current stage of negotiations
nor whether circumstances might warrant further discussion of outstanding issues.
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Proposal by the delegation of the Russian Federation

Add the following new paragraph at the end of the introductory section
of document LOS/PCN/SCN.3/1992/CRP.17:

“The Commission notes that nothing in this report, nor any absence
of objections to the provisions of the report, should be interpreted as

prejudging the position of countries,
whether agreement is reached on the wu

discussion".

which will be determined by
tstanding issues currently under
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Cha r IV

DRAFT PROVISIONAL REPORT OF SPECIAL COMMISSION 3*

A. Overview of the work of Special Commission 3

250. The object of the present draft provisional report is to provide an
overview of the work of the Special Commission in discharging its mandate and to
assist delegations in focusing their attention on areas where further work might
be desirable.

251. Special Commission 3 was charged with the mandate to prepare rules,
regulations and procedures for the exploration and exploitation of polymetallic
nodules in the Area, i.e., the seabed mining code.

252. Special Commission 3 commenced its work (under the chairmanship of

Mr. Hans Sondaal of the Netherlands) by identifying the issues contained in
annex III, article 17, which require rules, regulations and procedures. These
issues are: administrative procedures relating to prospecting, exploration and
exploitation in the Area; the size of areas (mine sites); duration of
operations; performance requirements including assurances, pursuant to

article 4, paragraph 6 (c), of annex III of the Convention; categories of
resources; renunciation of areas; progress reports; submission of data;
inspection and supervision of operations; prevention of interference with other
activities in the marine environment; transfer of rights and obligations by a
contractor; procedures for transfer of technology to developing States in
accordance with article 144 of the Convention and for their full participation
in activities in the Area; mining standards and practices, including those
relating to operational safety; conservation of marine resources and protection
of the marine environment; definition of commercial production; qualification
standards for applicants; establishment of uniform and non-discriminatory
costing and accounting rules and the method of selection of auditors;
apportionment of proceeds from mining operations; the incentives referred to in
article 13 of annex III of the Convention; implementation of decisions taken
pursuant to article 151, paragraph 10, and article 164, paragraph 2 (d), of the
Convention. Though the list of issues provided for in annex III, article 17, is
extensive, it is not exhaustive. There are matters relating to the conduct of
activities in the Area which are not included in that article, such as:

(a) Protection of human life (art. 146);

(b) Erection, emplacement and removal of installations used for carrying
out activities in the Area (art. 147, para. 2);

(c) Prescription of period other than five years for issuance of
production authorizations (art. 151, para. 2 (a));

* This chapter is a revised version of the report which originally
appeared in document LOS/PCN/SCN.3/1992/CRP.17.
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(d) Implementation of paragraph 7 of article 151;

(e) Criteria and procedures for the implementation of the sponsorship
requirements (annex III, art. 4, para. 3);

(f) Objective and non-discriminatory standards for the purpose of
selection among applicants for production authorizations (annex III, art. 7,
para. 2);

(g) Financial matters other than those referred to in annex 1z,
article 17, e.g., annex III, article 13.

253. To facilitate its consideration of these issues, Special Commission 3
requested the Secretariat to prepare draft working papers on which the
discussions in the Special Commission would be based.

254. In 1984, the Secretariat prepared a series of working papers:
(a) LOS/PCN/SCN.3/WP.1 - Seabed Mining Code (Background paper);

(b) LOS/PCN/SCN.3/WP.2 - Draft Regulations on Prospecting, Exploration and
Exploitation - application for approval of plans of work (Background paper);

(c) LOS/PCN/SCN.3/WP.2/Add.1 - Draft Regulations on Prospecting,
Exploration and Exploitation in the Area - (application for approval of plans of
work) ;

(d) LOS/PCN/SCN.3/WP.3 - Draft Regulations on Prospecting, Exploration and
Exploitation - content of application (Background paper);

(e) LOS/PCN/SCN.3/WP.3/Add.1 - Draft Regulations on Prospecting,
Exploration and Exploitation in the Area - content of application;

(f) LOS/PCN/SCN.3/WP.4 - Draft Regulations on Prospecting, Exploration and
Exploitation - content of application {Background paper);

(g) LOS/PCN/SCN.3/WP.S - Draft Regulations on Prospecting, Exploration and
Exploitation in the Area - payment of fee (Background paper).

255. After the discussion of the working papers listed in the paragraph above,
and in order to provide a focus and a tool for further deliberations, the
Special Commission requested the Secretariat to prepare a comprehensive document
incorporating the contents of the above-mentioned papers in the form of draft
regulations. That document was issued in 1985 as LOS/PCN/SCN.3/WP.6 (Draft
Regulations on Prospecting, Exploration and Exploitation of Polymetallic Nodules
in the Area) and was accepted by the Special Commission as the basis for
discussion.

256. The Special Commission later requested the Secretariat to prepare a series
of addenda to document LOS/PCN/SCN.3/WP.6 in order to complete the set of
working papers required to discharge its mandate. The following is a brief
description of the contents of the working papers contained in document

Jen.
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LOS/PCN/SCN.3/WP.6 and its addenda and of the discussions conducted in Special
Commission 3. (The complete texts of the working papers are found in the
annexes to the present report.)

B. Draft Regulations on Progpecting, Exploration and
Explojtation of Polymetallic Nodules in the Area
(LOS/PCN/SCN.3/WP.6)

257. This document was discussed at 31 formal and informal meetings o:f Special
Commission 3 in 1985 and 1986.

258. In the discussion of the document, differing views were expressed as to
whether the application for designation of an area for the Authority and
approval of a plan of work should occur in one stage, or whether the application
would be composed of two stages: submission and approval of a plan of work.

The central issue was the degree of detail tc be included in the plan of work in
the one-stage process, where the plan would have to cover both the applicant's
mine site and that ultimately designated for the Authority, and the time of
approval of the plan of work. The costs of preparing a detailed plan of work
for the Authority site would have to be borne by the applicant in the one-stage
process.

259. The reasons for supporting the one-stage approach were that: (a) the
Convention did not provide for a two-stage procedure; (b) the Authority should
not be placed at a disadvantage in obtaining knowledge of the particulars of the
area for which an application was submitted; (c) since the Authority was
responsible for the selection of the reserved area, it was necessary for the
Authority to have access to as much information as possible to enable it to make
an informed decision on its selection; (d) in the absence of a plan of work for
each of the two areas (one for the applicant, one reserved for the Auchority),
the Authority would have to rely solely on geological data, which would not be
sufficient for an accurate assessment of the equal commercial value of both
areas. It was also stressed that the one-stage approach would simplify
administrative procedures.

260. On the other hand, the reasons for supporting the two-stage approach were
that: (a) it had a legal basis in the Convention; (b) an applicant was not
obliged to draw up a plan of work for the Enterprise since the Enterprise was an
independent body; (c) it was not practical to draw up two plans of work since
this would be costly and the plan of work for the Enterprise would probably be
out of date by the time the Enterprise went into commercial production;

(d) since the designation of areas would be done by random selection, it would
obviate the need for submission of any data and would be the best guarantee for
selecting two areas of equally estimated commercial value.

261. In the discussion a reference was also made to the relationship setween
transfer of technology and the plan cf work, the need to incorporate indications
of training programmes which were mainly linked to operations in the plan of
work and financial terms of the contract relating to the application fee.
Mention was also made of the issue of proprietary information, and the view was
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expressed that it should not be used to avoid giving the Authority the
information it would need.

262. In June 1988 the Chairman of Special Commission 3 (Mr. Jaap Walkate of the
Netherlands), after revising document LOS/PCN/SCN.3/WP.6, taking into account
the views expressed issued document LOS/PCN/SCN.3/WP.6/Rev.l as a basis for
further discussion. In order to resolve the "one stage/two stage" question, the
Chairman proposed that the application should be submitted in two parts, the
first part containing data and information to be submitted by the applicant
before the designation of the area and the second part containing data and
information to be submitted by the applicant before the final approval of the
plan of work.

263. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6 see the statements to the plenary by the
Chairman of Special Commission 3 contained in documents LOS/PCN/L.16,
LOS/PCN/L.26 and LOS/PCN/L.32. The issues contained in LOS/PCN/SCN.3/WP.6/Rev.1l
were taken into account in the preparation of addenda to LOS/PCN/SCN.3/WP.6.

Cc. D [o) o) spec xplorat and
Explojtation of Polymetallic Nodules in the Area -
c cation, Approv. and Issuance of

Preductjon Authorjgzatjons (LOS/PCN/SCN.3/WP.6/Add.1)

264. The document was discussed during nine meetings of the Special Commission
in 1989 and 1990.

265. Some of the views supported the production limitation formula, since it was
felt that it would help integrate and stabilize mineral markets when seabed
mining was in production. While stating concern for a stable market for the
metals produced from deep seabed mining, some delegations were of the opinion
that the formula was an adequate means for assuring favourable introduction of
metals into the market. This opinion held that the inflexibility of the free
market aspects of the deep seabed mining industry, as well as the inertia
inherent in the long lead-in time for deep seabed mining projects, was far more
important than any perceived inflexibility of the trend line in the production
limitation formula. Concern was expressed about the effects of unrestricted or
subsidized seabed mining operations on producers and consumers alike. At the
same time the Special Commission was informed that the issue of "subsidized
production" was being addressed in the negotiations being conducted by the
General Agreement on Tariffs and Trade (GATT) and that the results should
eventually enable the specific question of deep seabed mining subsiidies to be
settled.

266. Other views characterized the production limitation formula &s an
artificial restraint both on the commencement of seabed mining anc on production
levels. It was emphasized that the formula itself was one of the serious
obstacles to universal acceptance of the Convention. 1In addition, it was
stated, inter alia, that: (a) the limitation of deep seabed mining would not
benefit consumer countries; (b) seabed mining would take place gradually in
response to increased demand and substantially higher metal prices and,
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therefore, not destabilize the market; and (¢) mining companies would not wan?
to destabilize the market since that would have a direct effect on the economic
viability of their deep seabed mining projects.

267. After detailed consideration of LOS/PCN/SCN.3/WP.6/Add.l within the Special
Commission, it was apparent at the time that a consensus had not emerged as to
the suitability of the text as a basis for negotiation. For this reason a
revision of the document was not prepared.

268. For further details on the issues of substance addressed during
consideration of LOS/PCN/SCN.3/WP.6/Add.l, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/L.74 and
LOS/PCN/L.79.

D. Draft Requlations on Prospecting, Exploration and
Exploitation of Polymetallic Nodules in the Area -

Draft Financial Terms of Contract
(LOS/PCN/SCN.3/WP.6/Add.2)

269. The document was discussed at 30 meetings of Special Commission 3 in
1986-1988 and one of the main concerns expressed in the discussions regarded the
current system of taxation, as prescribed in the Convention. Some of the issues
raised in that context were whether the required payments imposed too heavy a
burden on seabed miners and whether the choice of the system of payment which
might involve an annual fixed fee, a production charge or a combination of a
production charge and a share of net proceeds was too complicated.

270. In the course of discussions varying views were expressed. On the one hand
it was felt that: changed economic and market circumstances called for a review
of the system of payment and the rates of taxation; the front-end payments that
were to be incurred before mining income was generated were onerous; and it was
preferable to establish two levels of annual fixed fees - one for exploration
only and the other for exploration and exploitation.

271. On the other hand, it was stated that: before mining income was generated,
a reasonable payment should be made once prospective deep seabed miners had
secured exclusive mining areas and had obtained exploration rights; lower rates
of taxation of the mining income would not only reduce the revenues of the
Authority, but also could give rise to the possibility that deep seabed miners
would have a competitive advantage in comparison with land-based miners through
a more lenient tax system; and mining States would diminish the revenie benefits
for the Authority by seeking a reduction in tax revenues to it while imposing
their own national taxes on operators.

272. oOther issues raised in the discussions were that some of the comslicated
accounting and bureaucratic tasks involved in determining the tax base and the
tax payments under the existing system might be too burdensome and expensive for
both the Ruthority and the operator. It was also felt that it would he
difficult at the time to attempt to develop a detailed set of rules for the
purpose of taxation since the seabed mining industry had not yet been developed.
It was suggested therefore that it would be more appropriate to establish
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certain principles on the basis of which detailed rules and regulations might be
elaborated when deep seabed production was imminent.

273. Document LOS/PCN/SCN.3/WP.6/Add.2 was revised by the Chairman taking into
account views expressed and was issued as document
LOS/PCN/SCN.3/WP.6/Add.2/Rev.1l on 25 May 1989 as a basis for further discussion.

274. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.2, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/L.38,
LOS/PCN/L.52 and LOS/PCN/L.59.

E. Draft Requlatjons on Prospecting, Exploratjon and
Exploitatjon of Polvymetallic Nodules in the Area -
D t . C ct o
on Financial Incentives) (LOS/PCN/SCN.3/WP.6/Add.3)

275. The document was discussed at two meetings of Special Commission 3 in 1987.
Differing views were expressed as to whether incentives should be an integral
component of the financial rules or whether they should be provided solely at
the discretion of the Authority and only in exceptional circumstances.

276. The reason for favouring the incentives as an integral part of the
financial rules was that the rules would then contain a clear mechanism and an
institutional framework based on stable criteria and non-discriminatory
procedures under which uniform and predetermined incentives would be provided
automatically in compliance with conditions detailed in advance.

277. The other point of view was that the provision of financial incentives
should not be viewed as creating an exception to the financial terms of
contract. The availability of incentives should not be automatic but should
only be awarded on an ad hoc, case-by-case basis at the discretion of the
Authority. It was also suggested that the provision of such incentives should
not amount to subsidizing seabed mining, especially to the detriment of
land-based mining.

278. since the discussion concentrated mostly on procedural rather than
substantive issues, the Chairman decided not to revise the original draft but to
include it as part B in document LOS/PCN/SCN.3/WP.6/Add.2/Rev.l, which contained
the revised draft financial terms of contract.

279. For further details on the issues of substance addressed duriag the

consideration of LOS/PCN/SCN.3/WP.6/Add.3, see the statements to the plenary by
the Chairman of Special Commission 3 contained in document LOS/PCN/L.52.
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F. Draft Regulations on Prospecting, Exploration and
Explojtation of Polymetallic Nodules in the Area
{Draft Requlatjons on the Transfer of Technology
until Ten Years after Commencement of Commercial

Productjon by the Enterprise)
(LOS/PCN/SCN.3/WP.6/Add. 4)

280. The document was discussed at 28 meetings of Special Commission 3 in 1988
and 1989 and set out, jinter alia, procedures for the Enterprise to follow if it
failed to obtain deep seabed mining technology on the open market at fair and
reasonable commercial terms and conditions.

281. The working paper attempted to strike a balance between the obl.gation of
the Enterprise to undertake adequate efforts to procure technology on its own,
and the obligation of the contractor to assist it and, if required, o0 negotiate
acceptable terms for its sale if the Enterprise failed to obtain such
technology.

282. Differing views were expressed in the discussion.

283. According to one view, the seabed mining technology to be transferred to
the Enterprise should cover processing technology as well. It was also felt
that "essential national security reasons”, referred to in article 302 of the
Convention, should not constitute a loophole for States seeking to avoid
technology transfer obligations. If the technology could not be transferred for
security reasons, it could not be utilized by the operator in the international
seabed area, since that would be disadvantageous to the Enterprise. It was
further suggested that procedures requiring that the organs of the Authority
review their decision to invoke a contractor's undertaking to transfer
technology could cause unnecessary delays and obstruct the implementation of
transfer obligations.

284. According to the other view, the provisions for the compulsory transfer of
technology were a disincentive to investment and technology development, and the
Convention did not envisage the transfer of processing technology. It was
pointed out that, in regard to seabed mining technology, the Enterpr.se should
adhere to regular commercial practices since adequate technology wou.ld be
available on the open market. The Enterprise would be assisted by contractors
who would provide general descriptions of equipment and methods of such
technology and information as to where similar technology might be obhtained. It
was also suggested that joint ventures would provide the most effect.ive means
for the transfer of technology, which would be subject to conditions to be
agreed among the parties concerned.

285. Another view expressed was that there was doubt whether the Convention
required the obligatory transfer of technology to developing States if they were
a partner in a joint venture with the Enterprise. It was felt that in that case
the obligation to transfer would be limited only to the Enterprise and not to
the other partner. Consequently, it was stated, there appeared to be a
contradiction between these provisions and those of annex III, article 5. On
the other hand, it was pointed out that there was no such contradict.on, since
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those provisions related to different aspects and therefore both the Enterprise
and developing States would be eligible for the transfer of technology.

286. A further view was expressed that there was a need for an article on
training, to be included in any provisions dealing with the transfer of
technology, since that was part of the obligation of the contractor and was
consistent with the requirements that the contractor would have to fulfil in
respect to his plan of work.

287. The working paper of the Secretariat, LOS/PCN/SCN.3/WP.6/Add.4, was revised
by the Chairman and was issued as document LOS/PCN/SCN.3/WP.6/Add.4/Rev.l on
9 August 1990 as a basis for further discussion.

288. For further detajils on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.4, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/L.S59,
LOS/PCN/L.64 and LOS/PCN/L.69.

G. Draft Regulations on Prospecting, Exploration and
t ¢ Nodules in the Are

O e tion of the Marine

Environment from Activities in the Area)
(LOS/PCN/SCN.3/WP.6/Add.5

289. The document was discussed at 25 meetings of the Special Commission in 1990
and 1991. 1In the course of the discussions it became clear that all States
wished to ensure the protection and preservation of the marine environment.
However, it was also felt that very little was known at the time regarding the
environmental consequences of deep seabed mining and that significantly more
long-term and substantial research would have to be conducted to enable informed
decisions to be made at the appropriate time.

290. The working paper had been prepared by the Secretariat taking into account
the mandate of the Authority to adopt appropriate rules, regulations and
procedures to prevent, reduce and control pollution of the marine environment
arising from exploration for, and exploitation of the resources of the Area.

The draft regulations drew upon a number of sources: first, the relevant
articles of the Convention, particularly the provisions to be found in Parts XI
and XII; secondly, the legislation and regulations of States concerned with deep
seabed mining; and thirdly, other multilateral conventions, such as that
relating to Antarctic mineral resources.

291. The most difficult aspect of the working paper had been to ensure that
there was a fair balance between the need to preserve and protect the marine
environment and the development of the resources of the international seabed
area; and that the regulations sought to define the meaning of "serious harm to
the marine environment" by excluding certain effects on the marine environment
arising from activities in the Area assessed or judged to be acceptable by the
Authority according to the relevant rules and regulations. In so doing, the
draft regulations ensured that deep seabed mining would not be urnreasonably
restricted.
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292. In order to assess the effect of each contractor's activities in the Area,
the draft regulations provided for the establishment of environmental reference
zones. They expressly provided for the submission of an environmental report or
an environmental impact statement, based on the relevant data collected during
the prospecting stage, that had to be submitted to the Legal and Technical
Commission before the approval of any plan of work for exploration. At the
exploitation phase, before the Legal and Technical Commission recommended the
approval of a plan of work for exploitation, each applicant would be required to
submit an environmental impact statement, which would contain more detailed
requirements.

293. In order to assist the Authority in monitoring the contractor's compliance
with the terms and conditions of the contract and with the rules and regulations
relating to the protection and preservation of the marine environment arising
from activities in the Area, contractors would be required to submit an annual
report on the effects of their activities in the Area on the marine environment.
The regulations established a system of inspection enabling the Authority to
send its inspectors on board vessels and installations used by the contractor in
a form of cooperation by the Authority and by the Sponsoring State or States.
The provisions also provide for procedures for the emergency suspension or
adjustment of operations.

294. The provisions on the liability of contractors for serious harm to the
marine environment were of crucial importance for deep seabed mining, where harm
might occur beyond national jurisdiction and where harm which is likely to occur
is harm to the marine environment itself rather than to a person or property.

295. Views of a general nature were expressed, one of which was the need to
conduct further environmental studies of the marine environment in the Area.
Safe methods of exploitation could be established only on the basis of
appropriate comprehensive experimental data and information on any effects of
exploitation of polymetallic nodules on the living or non-living components of
the marine environment and associated ecosystems. Effective monitoring of the
Area was needed. In this regard, the view was expressed that since the start-up
of deep seabed mining would be delayed, this would provide ample time for
careful research aimed at protecting the marine environment. Some views
stressed the potentially serious problems that could be posed by deep seabed
mining. It was held that since deep seabed mining might not occur for many
years to come, the Preparatory Commission should map out a strategy for
preserving the seabed environment and not merely establish a set of formal
procedures. This view also called for the mobilization of public opinion and
governmental awareness and suggested that an ad hoc group of experts be set up
to make recommendations in that connection.

296. There was general support for convening a seminar on the enviroamental
impact of deep seabed mining and the means for assessing it. It was felt that
the seminar would enhance the Special Commission's knowledge to enable it to
draft these regulations. A number of delegations with technical data and
expertise in the subject-matter, including some registered pioneer investors,
stated their willingness to cooperate in the exchange of data and make some of
their experts available for the seminar.
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297. Four meetings of the Special Commission were devoted to the seminar on the
environmental aspects of deep seabed mining. Experts from the Federal Republic
of Germany, France, Norway, Sweden, the Union of Soviet Socialist Republics, the
United States of America, Japan and India participated in the Seminar in their
personal capacities as guest speakers. Among the issues addressed by the
seminar were: environmental aspects of deep seabed mining; characteristics of
the deep seabed environment; chemical analysis in assessing the environmental
impact of seabed mining; the relationship between manganese nodule formation and
the sedimentary processes in the Clarion-Clipperton area and its importance for
environmental studies on deep seabed mining in one test area; the impact of deep
seabed activities over time and space; field and computer simulat.ion for
predicting the impact of seabed mining on the ocean environment;
characterization of manganese nodule processing waste; the current state of
seabed mining and environmental research in Japan; the Deep Ocean Mining and
Environmental Study (DOMES); relevant research conducted at the Scripps
Institution of Oceanography; the need for large-scale experiments and
monitoring; the status of seabed mining in India; the role of environmental
reference zones; optimization of international reference areas and the
application of the "precautionary principle” in asgsessing the impact of seabed
mining.

298. The working paper was revised by the Chairman following several sessions of
informal consultations and was issued under a new title, "Protection and
preservation of the marine environment from unacceptable changes resulting from
activities in the Area", in document LOS/PCN/SCN.3/WP.6.Add.5/Rev.l on

27 August 1991 as a basis for further discussion.

299. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.5, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/L.79,
LOS/PCN/L.84 and LOS/PCN/L.89.

H. Draft Regulations on Prospecting, Exploration and
Exploitation of Polymetallic Nodules in the Area

Accommodation of Activities in the Area and ii_
the Marine Environment) (LOS/PCN/SCN.3/WP.6/Add.6)

300. The document was discussed during five meetings of Special Commission 3
in 1991. There was a convergence of views that all activities should be
accommodated in the Area and in zones outside national jurisdiction as long as
those activities did not interfere with one another. It was felt also that
while it was important to promote the principle of "reasonable regard”, some
priorities might have to be determined, and that the role of competent
international organizations should be more clearly defined.

301. All these issues were addressed in informal consultations conducted by the

Chairman, which enabled him to revise the working paper and to issue it as
document LOS/PCN/SCN.3/WP.6/Add.6/Rev.l on 28 June 1991.
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302. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.6, see the statements to the plenary by
the Chairman of Special Commission 3 contained in document LOS/PCN/L.89.

I. tions on 08
Exploitation of Polymetallic Nodules jin the Area
{Accounting Principles and Procedure)
(LOS/PCN/SCN.3/WP.6/Add.7)

303. The document was discussed at 15 meetings of the Special Commission in 1991
and 1992. Two main views evolved from the discussion: on one hand, it was felt
that complicated accounting principles and procedures were not required,
especially if the contractor selected the production charge system of paying
revenues to the Authority. It was pointed out that once the quantities of
polymetallic nodules recovered and the amounts of processed metals produced by
the contractor were known, the production charge system would be simple enough
to avoid the need for a detailed examination of the contractor's accounting
records.

304. The other view was that, while there were practical distinctions between
payment options, those distinctions should not be seen as exempting some of the
contractors from complying with accounting principles and procedures applicable
to others. Furthermore, the Authority should retain the right to examine the
contractor's accounting records since they would have to contain information and
data other than the system of payment, e.g., development costs and other costs
borne by the contractor.

305. It was also felt that, even if the choice was made to pay only the
production charge, it would not be sufficient to create a situation where the
Authority would not be empowered to verify how the contractor determined the
production charge he would be required to pay. It was further argued that the
Authority, in order to dispel any doubts on how the production charge was
determined, should have access to all information going beyond the quantity of
nodules and the average market price of processed metals.

306. After detailed consideration of the working paper, an informal compromise
proposal relating to the calculation of the production charge was suggested. It
provided for an arrangement between the contractor and the Authority immediately
prior to commencement of commercial exploitation by which certain parameters
relating to the quantities of processed metals to be produced in a given period
and financial arrangements would be agreed upon. It was suggested that this
would be a kind of confidence-building measure which would reduce the likelihood
of the Authority needing to resort to a safeguard clause entailing an
examination of the contractor's books.

307. Initially it appeared that the above informal proposal might command a
consensus among the delegations participating in the informal consultations. It
was also the view of several delegations that certain procedures of an
accounting nature should apply on a uniform basis to all contractors, and not
only on an exceptional basis, as would be the case in the proposed "safeguard
clause”. It was stressed in this context that the Authority and the contractor
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must know, from the onset of their contractual relationship, what. information
would be required to settle any dispute, including information of a financial
and accounting nature to be submitted by the contractor in close consultation
with the Authority. However, after some discussion certain reservations were
still maintained, especially with respect to the need for a "safeguard clause”
which the Authority could invoke in situations where any discrepancies existed
between the accounting of the contractor and that of the Authority. At that
point it was felt that further discussions within the informal consultations or
formal meetings of the Special Commission on the subject would not achieve a
positive result.

308. Following lengthy discussions at both the formal and informal level within
the Special Commission, it became apparent that a consensus which could provide
a basis for an integrated revised text had not emerged. For this reason a
revision of the document has not been prepared.

309. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.7, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/L.94 and
LOS/PCN/L.99.

J. Draft Regulatjons on Prospecting, Exploration and

Explojtation of Polymetallic Nodules in the Area
ou S tandards)

(LOS/PCN/SCN.3/WP.6/Add.8)

310. The document was discussed at six meetings of the Special Commission during
the spring session of 1992.

311. The view was expressed that existing conventions adopted uncler the auspices
of the International Maritime Organization (IMO) and the Internat.ional Labour
Organization (ILO), as well as national legislation on health ancd safety
standards, were adequate to cover activities in the Area and therefore it was
not necessary to duplicate the provisions of those conventions in the seabed
mining code.

312. On the other hand, it was stated that although existing conventions were
relevant, seabed mining would be a unique activity requiring new standards since
current ones would not be appropriate in all cases.

313. A further view was expressed that the key issue to be resolved was to what
extent existing national and international norms were related to activities in -
the Area. It was suggested that all human activities in the Are: would take
place on board vessels which would be under the jurisdiction of states, i.e.,
the Flag State. Therefore, any norms would be applicable only tc those vessels
and not to the deep seabed itself. The view was also expressed that there was a
degree of competence of the Authority in regard to health and safety standards
as provided for in the Convention. Since the mining code would ke a
self-contained instrument without prejudice to existing criteria and since there
was a difference between activities conducted outside the Area, which were not
subject to the supervision of the Authority, and those conducted inside the
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Area, which would be subject to such supervision, this distinction should be
explicitly stated.

314. All these issues were addressed in informal consultations conducted by the
Chairman. Consensus was reached on a revised text, which was issued as document
LOS/PCN/SCN.3/WP.6/Add.8/Rev.1 on 15 January 1993.

315. For further details on the issues of substance addressed during the
consideration of LOS/PCN/SCN.3/WP.6/Add.8, see the statements to the plenary by
the Chairman of Special Commission 3 contained in documents LOS/PCN/I..99 and
LOS/PCN/L. 106.

K. Conclusion

316. By the end of the tenth session of the Preparatory Commission, Special
Commission 3 had completed the first reading of the draft mining code on the
basis of the working papers prepared by the Secretariat. Some working papers
had been revised by the Chairmen taking into account the proposals and positions
put forward by different delegations. Although some issues remain to be
resolved, a number of the provisions of the draft mining code have ir effect met
with the approval of delegations. This report appraises the progress made to
date in Special Commission 3 in the consideration of the various documents
comprising the draft mining code. It also intends to shed light on the issues
that require further consideration.



