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FOREWORD

By its resolution 1814 (X VII) of 18 December 1962, the General Ass:mbly requested the
Secretary-General to publish a Juridical Yearbook which would include certai;: documentary mate-
rials of a legal character concerning the United Nations and related intergovernr iental organizations,
and by its resolution 3006 (XX VII) of 18 December 1972 the General Assembly made certain
changes in the outline of the Yearbook.

Chapters I and II of the present volume—the sixteenth of the series—cor tain legislative texts
and treaty provisions relating to the legal status of the United Nations and relat: d intergovernmental
organizations. With a few exceptions, the legislative texts and treaty provisions which are included
in these two chapters entered into force in 1978. Decisions given by internaticnal and national tri-
bunals relating to the legal status of the various organizations are found in chaters VII and VIIL

Chapter 1II contains a general review of the legal activities of the United Nations and related
intergovernmental organizations; each organization has prepared the section v-hich relates to it.

Chapter IV is devoted to treaties concerning international law concluded 1.nder the auspices of
the organizations concerned during the year in question, whether or not they :ntered into force in
that year. This criterion has been used in order to reduce in some measure the difficulty created by
the sometimes considerable time-lag between the conclusion of treaties and the:ir publication in the
United Nations Treaty Series following upon entry into force.

Finally, the bibliography, which is prepared, under the responsibility of the Office of Legal
Affairs, by the Dag Hammarskjold Library, lists works and articles of a legal ¢ aracter published in
1978 regardless of the period to which they refer. Some works and articles whi :h were not included
in the bibliographies of the Juridical Yearbook for previous years have also teen listed.

All documents published in the Juridical Yearbook were supplied by th: organizations con-
cerned, with the exception of the legislative texts and judicial decisions in chapters I and VIII
which, unless otherwise indicated, were communicated by Governments a the request of the
Secretary-General.
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Chapter 1

LEGISLATIVE TEXTS CONCERNING THE LEGAL STATUS O} THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

1. Botswana

DIPLOMATIC IMMUNITIES AND PRIVILEGES ACT
(Cap. 39.01)

(a) DIPLOMATIC IMMUNITIES AND PRIVILEGES DESIGNATION OF ORGANIZATIONS AND
CONFERMENT OF IMMUNITIES AND PRIVILEGES ORDER, 1¢/78!
(Published on 26th May, 1978)

ARRANGEMENT OF PARAGRAPHS

Paragraph
1. Citation
2. Designation of organizations for purposes of section 4 of Cap. 39:01
3. Designated organizations to have certain immunities and privileges anc legal capacities of
body corporate
4. Revocation of Cap. 39:01 Sub. Leg.

IN EXERCISE of the powers conferred by section 4 (1) and (2) (a) of the Dip omatic Immunities
and Privileges Act, His Excellency the President hereby makes the follow ing Order—

1. This Order may be cited as the Diplomatic Immunities and Privileges Designation of Or-
ganizations and Conferment of Immunities and Privileges) Order, 1978

2. The organizations specified in the Schedule (hereinafter referred to as ‘‘the designated
organizations’’), each being an organization of which one or more soveizign powers or the
govemment or governments thereof are members, are hereby designated ‘or the purposes of
section 4 of the Diplomatic Immunities and Privileges Act.

3. Each of the designated organizations shall have all the immunities and arivileges set out in
Part 1 of the Second Schedule to the Act? and can also have the legal cipacities of a body
corporate.

4. The Declaration of Organisations and Extension of Immunities and Pr vileges Order is re-
voked.

~ 1S.1. No. 59 of 1978.
2 Reading as follows:

“‘Part I. Immunities and Privileges of the Organization

‘1. Immunity from suit and legal process.

““2.  The like inviolability of official archives and premises occupied as office s as is accorded in re-
spect of the official archives and premises of an envoy of a foreign sovereign power ac credited to Botswana.

**3.  The like exemption or relief from taxes and rates, other than on the impc rtation of goods, as is
accorded to a foreign sovereign power.

‘‘4, Exemption from taxes on the importation of goods directly imported by t1e organization for its
official use in Botswana or for exportation, or on the importation of any publicatio is of the organization



SCHEDULE
European Economic Community
Food and Agriculture Organization
International Red Locust Control Organisation for Central and Southern Africa
Organization of African Unity
United Nations Organization
World Health Organization
World Meteorological Organization
MADE this 18th day of May, 1978.

M. C. TiBONE,

Acting Permanent Secretary,
Office of the President

(b) DIPLOMATIC IMMUNITIES AND PRIVILEGES (CONFERMENT OF PERSONAL IMMUNITIES
AND PRIVILEGES) ORDER, 19783
(Published on 26th May, 1978)

ARRANGEMENT OF PARAGRAPHS
Paragraph

1. Citation

2. Conferment of certain personal immunities and privileges

3. Revocation of Cap. 39:01 Sub. Leg.

IN EXERCISE of the powers conferred by section 4(2) (p) and (c) of the Diplomatic Immunities
and Privileges Act, His Excellency the President hereby makes the following Order—

1. This Order may be cited as the Diplomatic Immunities and Privileges (Conferment of Per-
sonal Immunities and Privileges) Order, 1978.

2. (1) The persons designated in Part I of the Schedule shall have all the immunities and
privileges set out in Part II of the Second Schedule to the Act.*

(2) The persons designated in Part II of the Schedule shall have all the immunities and
privileges set out in Part III of the Second Schedule to the Act.’

3. The Immunities and Privileges Conferment order is revoked.

directly imported by it, such exemption to be subject to compliance with such conditions as the Minister for
the time being responsible for finance may prescribe for the protection of the revenue.

“5. Exemption from prohibitions and restrictions on importation or exportation in the case of goods
directly imported or exported by the organization for its official use and in the case of any publications of
the organization directly imported or exported by it.

“6. The right to avail itself, for telegraph communications sent by it and containing only matter
intended for publication by the press or for broadcasting (including communications addressed to or des-
patched from places outside Botswana), of any reduced rates applicable for the corresponding service in
the case of press telegrams.”’

3 8.1. No. 60 of 1978.
4 Reading as follows:
“Part Il. Immunities and Privileges of Representatives, Members of
Committees, High Officers and Persons on Missions

‘“7. The like immunity from suit and legal process as is accorded to an envoy of a foreign sovereign
Power accredited to Botswana.

8. The like inviolability of residence as is accorded to such an envoy.

‘9.  The like exemption or relief from taxes as is accorded to such an envoy.””

5 Reading as follows:
“Part Il.  Immunities and Privileges of other Officers and Servants

“10. Immunity from suit and legal process in respect of things done or omitted to be done in the
course of the performance of official duties.

“‘11. Exemption from income tax in respect of emoluments received as an officer or servant of the
organization.”’



SCHEDULE

ParT I
European Economic Community
Resident Representative
Deputy Resident Representative
United Nations Commissioner for Namibia
Resident Representative
Deputy Resident Representative
United Nations Development Programme
Resident Representative
Deputy Resident Representative
United Nations High Commissioner for Refugees
Resident Representative
Deputy Resident Representative

Part II
United Nations Development Programme (Special Fund)

Contractors and personnel for project ‘‘Surveys and Training for Development o ° Water Resources and
Agricultural Production’’

World Food Programme
Project Officer
MaADE this 18th day of May, 1978.
M. C. TiBONE,

Acting P 2rmanent Secretary,
Oj Gce of the President

2. Canada

PRIVILEGES AND IMMUNITIES (INTERNATIONAL ORGANIz ATIONS) ACT
FAO Privileges and Immunities Order
P.C. 1978-3173 19 October, 1978

His Excellency the Governor General in Council, on the recommendatior of the Secretary of
State for External Affairs, pursuant to section 3 of the Privileges and Immuniti :s (International Or-
ganizations Act,% is pleased hereby to make the annexed Order respecting the Privileges and Im-
munities in Canada of the Food and Agriculture Organization (FAO).

ORDER RESPECTING THE PRIVILEGES AND IMMUNITIES IN CANA DA OF
THE FooD AND AGRICULTURE ORGANIZATION (FAQO)

Short Title
1. This Order may be cited as the FAQ Privileges and Immunities Ord.'r.

6 See United Nations Legislative Series, Legislative texts and treaty provisions conc :rning the legal status,

privileges and immunities of international organizations (ST/LEG/SER.B/10), p. 10, a d Juridical Yearbook,
1965, p. 3.



Interpretation
2. In this Order,
“‘Convention’” means the Convention on the Privileges and Immunities of the United Nations;’
*‘Organization’’ means the Food and Agriculture Organization.

Privileges and Immunities

3. (1) The Organization shall have in Canada the legal capacities of a body corporate and
shall, to such extent as may be required for the performance of its functions, have the privileges and
immunities set forth in Articles II and III of the Convention.

(2) Representatives of states and governments that are members of the Organization shall have
in Canada, to such extent as may be required for the performance of their functions, the privileges
and immunities set forth in Article IV of the Convention for representatives of Members.

(3) Officials of the Organization shall have in Canada, to such extent as may be required for the
performance of their functions, the privileges and immunities set forth in Article V of the Conven-
tion for officials of the United Nations.

(4) Experts performing missions for the Organization shall have in Canada, to such extent as
may be required for the performance of their functions, the privileges and immunities set forth in
Article VI of the Convention for experts on missions for the United Nations.

3. Philippines
NOTE NO. 78-2839 OF THE MINISTRY OF FOREIGN AFFAIRS

The Acting Minister of Foreign Affairs presents his compliments to Their Excellencies and
Messieurs, the Chiefs of Diplomatic Missions, Heads of International Organizations and Principal
Officers of Consular Establishments in the Philippines and has the honor to inform that, pursuant to
the provisions of Chapter IX, Section 290-A(b) (ii) and (iii) of Presidential Decree No. 1457, em-
bassies, consular offices and international organizations are not subject to the tax of ten (10%) per
centum on the amount paid for overseas despatch, message or conversation transmitted from the
Philippines by telephone, telegraph, telewriter exchange, wireless and other communication ser-
vices.

For their guidance, quoted hereunder are the pertinent provisions of the above-mentioned Pres-
idential Decree No. 1457:

““(b) Exemptions. The tax imposed by this Section shall not apply to

“(ii) Diplomatic services—Amounts paid for messages transmitted by any Embassy and
consular offices of a foreign government.

‘/(iii) Intemational Organizations—Amounts for messages transmitted by a public inter-
national organization or any of its agencies based in the Philippines enjoying
privileges, exemptions and immunities which the Government of the Philippines is
committed to recognize pursuant to an international agreement.’’

The exemptions, it must be emphasized, refer solely to official messages of the embassies,
consulates or international organizations sent to their Governments or Headquarters. Personal or
private messages and telephone calls are not included in the exemptions.

The Acting Minister of Foreign Affairs avails himself of this opportunity to renew to Their
Excellencies and Messieurs, the Chiefs of Diplomatic Missions, Heads of International Organiza-

7 United Nations, Treaty Series, vol. 1, p. 15.



tions and Principal Officers of Consular Establishments in the Philippines tl e assurances of his
highest consideration.
Mani a, 17 October 1978

4. United States of America

(@) AMENDMENTS TO THE UNITED STATES CODE OF
FEDERAL REGULATIONS?

TITLE 8. ALIENS AND NATIONALITY

CHAPTER 1.
IMMIGRATION AND NATURALIZATION SERVICE, DEPARTMENT OF USTICE
Part 214—Non-immigrant classes
Part 299—Immigration forms

Application to accept or continue employment by G-4 non-immigrants

The following amendments are hereby prescribed to chapter I of title 8 of the Code of Federal
Regulations: 8 CFR 214.2 (g) is amended by redesignating the existing paragraph as sub-paragraph
(1) and by adding a new subparagraph (2). As amended, 8 CFR 214.2 (g) rei ds as follows;

214.2 Special requirements for admission, extension and maintenance «f status.
(8) Representatives to international organizations

(2) Employment. The spouse, unmarried dependent son or unmarried dependent daughter
habitually residing with an officer or employee of an international organization, classified as a G-4
non-immigrant under section 101 (a) (15) (G) (iv) of the Immigration and Nati>nality Act, may be
granted permission to accept or continue employment in the United States if an application to do so
has first been favorably recommended by an authorized representative of the Jepartment of State
and approved by the District Director of this Service asindicated below. To : pply, the spouse or
unmarried dependent son or unmarried dependent daughter shall first submit fo- m [-566 to the Visa
Office of the Department of State, or to the United States Mission to the Unitec Nations if the prin-
cipal G-4 alien is employed by the United Nations. The form shall be accompan ed by a certification
by the intenational organization that the applicant is the spouse or unmarried d2pendent son or un-
married dependent daughter of an officer or employee of that organization. The applicant shall also
submit with the application a statement from the prospective employer describ ng the position and
salary offered, the duties of the position and verification that the applicant pos :esses the necessary
qualifications for the position. The application may be approved if both the auth rized representative
of the Department of State and the District Director of this Service at New Yrk (if the principal
alien is working for the United Nations) or at Washington, D.C. are satisfied that: (i) Both the prin-
cipal alien and the applicant desiring employment are maintaining G-4 status; ( i) the proposed em-
ployment is not in an occupation listed in the Department of Labor schedule B ( !0 CFR Part 656) or
otherwise determined by the Department of Labor to be one for which there is an oversupply of
qualified U.S. workers in the area of proposed employment, except in the case o " the employment of
an unmarried dependent son or unmarried dependent daughter in G-4 status wl o is a full-time stu-
dent, if the employment is part time, consisting of not more than 20 hours per week and/or if it is
temporary employment of not more than 12 weeks at a time during school holid:\y periods; provided

8 Published in the Federal Register, vol. 43, No. 147.
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that if a G-4 alien was authorized to accept full-time employment in a schedule B occupation prior to
the effective date of this regulation, he/she may continue in that employment for a period of 2 years
following the effective date of this regulation; and (iii) the proposed employment would not be con-
trary to the interests of the United States. Employment of G-4 aliens who have criminal records, or
who have violated the immigration and nationality laws or regulations, or who worked illegally, or
who cannot establish that they paid income taxes on income from previous U.S. employment may
be considered contrary to the interests of the United States.

However, a G-4 alien who is working without authorization on the effective date of this regula-
tion must apply for authority to continue that work within 90 days of the effective date of this regula-
tion. He/she must comply with the terms of this regulation in all respects except for the provision
relating to illegal employment and the fact of such illegal employment will not be construed against
him/her in considering that application for employment. Permission to accept employment may not
be granted to G-4 spouses or unmarried dependents where the principal alien will be stationed in this
country for a definite period of 6 months or less. Permission to accept or continue employment under
this section shall be granted in increments of not more than 2 years each. There shall be no appeal
from a denial of permission to accept or continue employment under this section. The Service will

inform the G-4 applicant by letter whether his/her application has been granted or denied, and if
denied, of the reasons therefor. When an application is approved, the Service shall inform the Inter-
nal Revenue Service and Department of Labor.

* * *

299.1 is amended to add the following form in numerical sequence:
299.1 Prescribed forms.

Form No. Title and Description

1-566 (8-30-78) Application for Employment by a (G-4) Spouse or Unmarried Son
or Daughter of an Official of an International Organization

(Secs. 103 and 214; 8 U.S.C. 1103 and 1184)

Effective date: The amendments contained in this order become effective on August 30, 1978.
DATED: July 17, 1978.

Leon J. CAsTILLO,
Commissioner of Immigration
and Naturalization
DATED: July 24, 1978.

Barbara M. WATSON,
Assistant Secretary of State
for Consular Affairs

(b)) RULING RELATING TO INTERNAL REVENUE CODE SECTION 61? 1©
Issue

Is a “‘staff assessment’” withheld by the employer, an international organization, from the sal-
ary paid the taxpayer, includible in the taxpayer’s gross income?

? It is the practice of the Internal Revenue Service to answer inquiries of individuals and organizations,
whenever appropriate in the interest of sound tax administration as to their status for tax purposes and as to the
tax effects of their acts or transactions. One of the functions of the National Qffice of the Internal Revenue
Service is to issue rulings on such matters. A ‘‘ruling”’ is a written statement issued to a taxpayer or his au-
thorized representative by the National Office which interprets and applies the tax laws to a specific set of facts.

10 [1978)] Standard Federal Tax Reporter (CCH) § 6934 H.



Facts

The taxpayer, a citizen of the United States, is employed in a foreign < ountry by the Inter-
national Civil Aviation Organization (ICAQ), an agency of the United Natio1s.

The taxpayer’s gross salary is 30x dollars per annum. However, the gross : alary is reduced by a
“‘staff assessment”’ of 6x dollars, so that the taxpayer is actually paid a net salz ry of 24x dollars per
annum. The taxpayer accepted the employment with the understanding that the net salary would be
the only amount paid.

The ICAO ‘‘staff assessments’’ are subtracted from the ICAO budget be fore determining the
amounts to be contributed by countries that finance the activities of ICAO.

With regard to United States citizens employed by ICAO, the *‘staff assessment’’ is never re-
ceived by, or made available to, the employee under any circumstances, and s not payable as de-
ferred compensation or pursuant to any pension or disability plan. Furthermoie, the *‘staff assess-
ment’’ cannot be used to offset any foreign tax liability or any other liability of United States citizens
employed by ICAO.

Law and analysis

Section 61 of the Internal Revenue Code of 1954 and the Income Tax Re julations thereunder
provide that, except as otherwise provided by law, gross income means all iniome from whatever
source derived including compensation for service.

The only compensation received by the taxpayer is the net salary. At no ti11e does the taxpayer
have claim to or control over, or derive any economic benefit from the *‘staff a: sessment’’, and it is
not otherwise made available to the taxpayer. See Rev. Rul. 78-139, 1978-15 1. R. B. 6, which
holds that the amount of compensation to be included in the gross income of 1 taxpayer, who ac-
cepted a reduction in salary as a condition of employment, is limited to the redi ced amount of com-
pensation received.

Holding

The *‘staff assessment’” of 6x dollars withheld by the taxpayer’s employ :r, ICAQ, is not in-

cludible in the taxpayer’s gross income under section 61 of the Code.




Chapter 11

TREATY PROVISIONS CONCERNING THE LEGAL STATUS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Treaty provisions concerning the legal status
of the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED
NATIONS.! APPROVED BY THE GENERAL ASSEMBLY OF THE UNITED
NATIONS ON 13 FEBRUARY 1946

The following States acceded to the Convention on the Privileges and Immunities of the United
Nations in 1978:2

Date of receipt of insirument

Stare of accession®
Bangladesh ........... ... ... i 13 January 1978 d
DJboUtl ... e 6 April 1978 d

This brought up to 116 the number of States parties to this Convention.

2. AGREEMENTS RELATING TO MEETINGS AND INSTALLATIONS

(@) Supplementary Agreement to the Convention on the Privileges and Immunities of the
United Nations (with exchange of letters) between the United Nations and Belgium.*
Done at Brussels on 22 January 1976

Article 1

This Agreement shall apply to any organ (hereinafter referred to as ‘‘the Office’’) which is
subordinate to the United Nations or to a body forming an integral part of the United Nations and
which, with the consent of the Belgian Government, is established on Belgian territory.

Article 2

The Belgian Government shall facilitate the entry into, sojourn in and departure from Belgium
of persons invited to the Office on official business.

Article 3

1. The Head of the Office shall enjoy the advantages accorded to members of the diplomatic
staff of diplomatic missions. The spouse and minor children of the Head of the Office forming part

! United Nations, Treaty Series, vol. 1, p. 15.

? The Convention is in force with regard to each State which deposited an instrument of accession with the
Secretary-General of the United Nations as from the date of its deposit.

3 The symbol *‘d’” immediately following the date appearing opposite the name of a State denotes a declara-
tion by that State recognizing itself bound, as from the date of its independence, by the Convention, the applica-
tion of which had been extended to its territory by a State then responsible for the conduct of its foreign relations.
The date shown is the date of receipt by the Secretary-General of the notification to that effect.

4 Came into force on 4 July 1978.
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of his household shall enjoy the advantages accorded to the spouses and minor ¢ hildren of diploma-
tic staff.

2. Without prejudice to the provisions of article V of the general Convention on the
Privileges and Immunities of the United Nations, the provisions of paragraph 1 shall not apply to
Belgian nationals.

Article 4

Members of the staff of the Office who are covered by the Staff Regul:tions of the United
Nations and who do not in Belgium practise for personal profit any occupatior: other than that re-
quired by their functions shall participate in the social security schemes of th:: United Nations in
accordance with the regulations of those schemes.

RELATED EXCHANGE OF LETTERS
I

Brusse s, 22 January 1976
Sir,

The signing this day of the Supplementary Agreement to the general Convention on the
Privileges and Immunities of the United Nations, concluded between the Kingcom of Belgium and
the United Nations, affords me the opportunity to confirm to you the functional nature of the
privileges, immunities and facilities enjoyed by the Office and its staff pur: uant to the above-
mentioned instruments.

It follows that, inter alia:

(a) The Secretary-General of the United Nations shall waive the immuni y from jurisdiction
of the Director of the Office in the case of an action relating to a contract which w as not concluded in
his capacity as an agent of the United Nations;

(b) The persons referred to in article 1 of the Agreement shall enjoy no ir imunity from juris-
diction in respect of cases of violation of motor vehicle traffic regulations or of (lamage caused by a
motor vehicle otherwise than in the course of acts performed in their official capacity;

{(c) The Director and staff of the Office shall comply with all obligations mposed by Belgian
laws and regulations with respect to third-party insurance for the use of any motor vehicle.

In addition, the United Nations shall ensure that the staff of the Office are =ffectively covered
by an adequate social security scheme, having regard to the Belgian social security scheme.

Erik Suy

II

Brussel ;, 22 January 1976
Sir,

I have the honour to acknowledge receipt of your letter of today’s die concerning the
Supplementary Agreement to the general Convention on the Privileges and Immu nities of the United
Nations concluded between the Kingdom of Belgium and the United Nations. I have taken note of
the contents of that communication, for which I thank you.

Reni at VAN ELSLANDE

(b) Exchange of letters constituting an agreement between the Unitec Nations and the
Republic of Korea regarding the application by the Republic of Korea of the provi-
sions of the Convention on the Privileges and Immunities of the United Nations.®
New York, 6 June 1978

* Came into force on 6 July 1978.



Republic of Korea
Permanent Observer Mission
to the United Nations
6 June 1978
Excellency,

I have the honour to refer to the exchange of letters between the Republic of Korea and the
United Nations constituting an agreement regarding privileges and immunities to be enjoyed by the
United Nations in the Republic of Korea, Pusan, 21 September 1951 and to the discussions which
took place between the representatives of the Republic of Korea and the United Nations with a view
to the possible modification or termination of the said Agreement.

I have the honour to propose that the Republic of Korea and the United Nations terminate the
Agreement of 21 September 1951 on the understanding that the Government of the Republic of
Korea shall apply to the United Nations and its organs, its property, funds and assets, and to its
officials in the Republic of Korea, the provisions of the Convention on the Privileges and Im-
munities of the United Nations adopted by the General Assembly of the United Nations on 13 Feb-
ruary 1946.

It is further understood that, with respect to the application to the locally recruited United
Nations officials of Section 18, Article V of the said Convention, the United Nations will assert only
the privileges and immunities provided for in sub-paragraphs (a) and (b) of that Section.

This letter and Your Excellency’s reply accepting the foregoing proposals shall constitute an
agreement between the Government of the Republic of Korea and the United Nations in respect of
the contents thereof, which shall enter into force upon the thirtieth day following the date of Your
Excellency’s reply, and may be terminated by either Party upon giving six months’ written notice to
the other.

(Signed) Duk Choo MooN

Ambassador
H.E. Mr. Kurt WALDHEIM
Secretary-General of the United Nations
New York
11
6 June 1978
Excellency,

I have the honour to acknowledge the receipt of Your Excellency’s letter of today’s date, con-
cerning the privileges and immunities to be enjoyed by the United Nations in the Republic of Korea,
which reads as follows:

[See letter 1.]

I further have the honour to inform Your Excellency that the foregoing proposals are acceptable
to the United Nations and to confirm that Your Excellency’s letter and this reply shall constitute an
agreement between the United Nations and the Government of the Republic of Korea on the subject,
which shall enter into force upon the thirtieth day following the date of this reply, i.e. on 6 July
1978.

Erik Suy
Under-Secretary-General
The Legal Counsel
His Excellency
Mr. Duk Choo MooN
Ambassador Extraordinary and Plenipotentiary
Permanent Observer of the Republic of Korea
to the United Nations
New York, N.Y.

¢ United Nations, Treaty Series, vol. 104, p. 323.
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(c) Agreement between the United Nations and Portugal for the Of ice of the United
Nations Information Centre for Portugal.” Signed at New York on 13 September

1978

The Government of Portugal and the Secretary-General of the United Nctions,

Considering that the Government of Portugal (hereinafter referred to as ‘the Government’’)
and the Secretary-General of the United Nations (hereinafter referred to as ‘‘the Secretary-
General’’) have agreed to establish an Information Centre for Portugal (herei 1after referred to as
“‘the Centre'’) in Lisbon, and considering that the Government undertakes o assist the United
Nations in securing all the necessary facilities for its functioning;

Considering that the Convention on the Privileges and Immunities of the United Nations
adopted by the General Assembly of the United Nations on 13 February 1946 (h: reinafter referred to
as “‘the General Convention’’) applies to the Offices of Public Information in the field which are
hence an integral part of the Secretariat of the United Nations;

Considering that it is desirable to conclude an agreement to regulate questions arising as a re-
sult of the establishment of the United Nations Information Centre in Lisbon:

Have agreed as follows:

Article 1

ESTABLISHMENT OF THE CENTRE

Section 1

A United Nations Information Centre will be established in Portugal to cat -y out the functions
assigned to it by the Secretary-General, within the framework of the Office of 1'ublic Information.

Article Il

STATUS OF THE UNITED NATIONS INFORMATION CENTRE

Section 2
The premises of the Centre and the residence of the Director shall be inv olable.
Section 3

The appropriate Portuguese authorities shall exercise due diligence to ensi re the security and
protection of the premises of the Centre and its staff.

Section 4

The appropriate Portuguese authorities shall exercise their respective powei s to ensure that the
Centre shall be supplied with the necessary public services and that such publ ¢ services shall be
supplied on equitable terms. The Centre shall enjoy privileged treatment for th: use of telephone,
radio-telegraph and mail communication facilities in the same conditions that are normally accorded
and extended to diplomatic missions.

Article 111

FACILITIES AND SERVICES
Section 5

The Government shall provide, free of cost, appropriate office space and wi'l contribute 30 per
cent of the cost of operating the Centre.

? Came into force on the date of signature.
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Article IV

OFFICIALS OF THE CENTRE

Section 6

Officials of the Centre, except those who are locally recruited or have Portuguese nationality or
are permanent foreign residents of Portugal shall enjoy, within and with respect to Portugal, the
following privileges and immunities:

(@) Immunity from legal processes of any kind in respect of words spoken or written, and of
acts performed by them in their official capacity; such immunity to continue notwithstanding that the
persons concerned may have ceased to be officials of the United Nations;

() Immunity from seizure of their official baggage;

(c) Immunity from inspection of official baggage;

(d) Exemption from taxation in respect of the salaries, emoluments, indemnities and pensions
paid to them by the United Nations for services past or present or in connection with their service
with the Centre.

(e) Exemption from any form of taxation on income derived by them from sources outside
Portugal;

(f) Exemption, with respect to themselves, their spouses, their dependents, rejatives and
other members of their households from immigration restrictions and alien registration;

(g) Immunity from national service obligations;

(h) The same privileges in respect of exchange facilities as are accorded to officials of compa-
rable ranks forming part of diplomatic missions. In particular, United Nations officials shall have
the right, at the termination of their assignment to Portugal, to take out of Portugal through au-
thorized channels, without prohibition or restriction, their funds in the same amounts as they had
brought into Portugal as well as any other funds for the lawful possession of which they can show
good cause;

(i) The same protection and repatriation facilities with respect to themselves, their spouses,
their dependents, relatives and other members of their households as are accorded in time of inter-
national crisis to diplomatic envoys; and

(/) The right to import for personal use, free of duty and other levies, prohibitions and
restrictions on imports:

(i) Their furniture and effects in one or more separate shipments, and thereafter to import
necessary additions to the same, including motor vehicles, according to the Portuguese
legislation applicable to diplomatic representatives accredited in Portugal;

(ii) Reasonable quantities of certain articles for personal use or consumption and not for gift
or sale.

Section 7 .

In addition to the privileges and immunities specified in Section 6, the Director of the Centre
shall enjoy, in respect of himself, his spouse, his dependent relatives and other members of his
household, the privileges and immunities, exemptions and facilities normally accorded to diploma-
tic envoys of comparable rank. He shall for this purpose be incorporated by the Portuguese Ministry
of Foreign Affairs into the diplomatic list.

Section 8

Officials of the Centre locally recruited, of Portuguese nationality or permanent foreign resi-
dents in Portugal shall enjoy only, within and with respect to Portugal, the privileges and immunities
referred to in letters (a), (b), (c), (d), and (g) of Section 6 of this Agreement. However with respect
to (g), this should not be interpreted as exempting officials of Portuguese nationality from comply-
ing with their military service obligations.

The conditions of work of these officials shall be solely governed by the provisions of the Staff
Rules and Regulations of the United Nations. No staff member can claim additional rights than those
defined on said Staff Rules and Regulations.

14



Section 9

The privileges and immunities for which provision is made in this Agreeme it are granted solely
for the purposes of carrying out effectively the aims and purposes of the United Nations. The
Secretary-General may waive the immunity of any staff member whenever in t is opinion such im-
munity would impede the course of justice and can be waived without prejudice to the interests of
his Office.
Section 10

Without prejudice to the privileges and immunities accorded by this Agree ment, it is the duty
of all persons enjoying such privileges and immunities to respect the laws and regulations of Por-
tugal.

Article V

GENERAL PROVISIONS

Section 11

The provisions of the General Convention on the Privileges and Immurities of the United
Nations adopted by the General Assembly of the United Nations on 13 Febru: ry 1946 shall fully
apply to the Centre, and the provisions of this Agreement shall be complemen ary to those of the
General Convention. In so far as any provision of this Agreement and any prov sion of the General
Convention relate to the same subject matter, the two provisions shall, where po isible, be treated as
complementary, so that both provisions shall be applicable and neither shall rest ict the effect of the
other.
Section 12

This Agreement shall be constructed in the light of its primary purpose of «nabling the United
Nations Information Centre in Portugal fully and efficiently to discharge its esponsibilities and
fulfill its purposes.
Section 13

Consultation with respect to modifications of this Agreement shall be entere 1 into at the request
of either party; any such modifications shall be by mutual consent.

Section 14

This Agreement shall cease to be in force:

(i) by mutual consent of both parties; or

(ii) if the Centre is removed from the territory of Portugal, except for sucl provisions as may

be applicable in connection with the orderly termination of the opera .ions of the United
Nations Information Centre in Portugal and the disposal of its prope ty therein.
Section 15

This Agreement shall come into force upon signature by both parties.

IN WITNESS WHEREOF the undersigned, duly authorized representatives of he United Nations
and the Government, respectively, have signed this Agreement in two copies, «ach in the English
and Portuguese languages.

DonE at New York on September 13, 1978

For the United Nations For the Gover iment of Portugal
(Signed) Genichi AKATANI (Signed) Vasco FUTSHER PEREIRA

(d) Agreement between the United Nations and the Federal Republic of Germany con-
cerning the arrangements for the United Nations Conference on the Carriage of
Goods by Sea to be held at Hamburg from 6 to 31 March 1978.8 Sig ied at Geneva on
28 February 1978

8 Came into force on the date of signature.
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Article XII
PRIVILEGES AND IMMUNITIES

1. The Government shall grant, in respect of the Conference, the privileges and immunities
provided for in the Convention on the Privileges and Immunities of the United Nations.

2. Representatives of States and of the United Nations Council for Namibia at the Confer-
ence, officials of the United Nations and experts on mission for the United Nations performing func-
tions in connexion with the Conference shall enjoy the privileges and immunities provided under
articles IV, V, Vland VII respectively, of the Convention on the Privileges and Immunities of the
United Nations.

3. Observers from the specialized agencies at the Conference shall enjoy the privileges and
immunities under articles VI and VIH of the Convention on the Privileges and Immunities of the
Specialized Agencies. Observers from the International Atomic Energy Agency at the Conference
shall enjoy the privileges and immunities provided under articles VI and IX of the Agreement on the
Privileges and Immunities of the International Atomic Energy Agency. Observers from other inter-

governmental and non-governmental organizations invited to the Conference as observers shall
enjoy the privileges and immunities provided under article VI of the Convention on the Privileges

and Immunities of the United Nations.

4. Observers referred to in article I (¢) and (d) shall enjoy the privileges and immunities pro-
vided under article VI of the Convention on the Privileges and Immunities of the United Nations.
They shall be accorded such facilities and courtesies as are necessary for the independent exercise of
their functions in connexion with the Conference.

5. The personnel provided by the Government under Article X of the present Agreement, as
specified in a separate exchange of communications under Article X VI of this Agreement, shall,
with the exception of those assigned to hourly rates, enjoy immunity from legal process in respect of
words spoken or written and all acts performed by them in their official capacity in connexion with
the Conference. Such immunity shall, however, not apply in case of an accident caused by vehicle,
vessel or aircraft.

6. In addition, all participants and all persons performing functions in connexion with the
Conference shall enjoy such facilities and courtesies as are necessary for the independent exercise of
their functions in connexion with the Conference.

7. The Government shall ensure that no impediment is imposed on transit to and from the site
of the Conference of the following categories of persons:

(@) the persons referred to in Article I, paragraph 1, of the present Agreement and their im-
mediate families;

(b) representatives of the press or of other information media referred to in Article I, para-
graph 2, of the present Agreement;

(¢) members of the United Nations Secretariat and experts on mission for the United Nations
performing functions in connexion with the Conference and their immediate families;

(d) other persons officially invited to the Conference by the Secretary-General of the United
Nations.
They shall be permitted to enter or leave the country without delay. Any visa required by the law of
the Federal Republic of Germany for such persons shall be granted promptly on application and
without charge.

8. During the Conference, including the preparatory and final stages of the Conference, the
buildings and areas referred to in Article II shall be deemed to constitute United Nations premises
and access thereto shall be under the control and authority of the United Nations. In this respect,
persons officially invited to the Conference by the Government shall be given access to the Confer-
ence area by the United Nations.
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Article XIII
Li1ABILITY

1. The Government shall, either directly or through appropriate insuranc: coverage, be re-
sponsible for dealing with any actions, claims or other demands against the Urited Nations or its
personnel and arising out of:

(@) injury or damage to person or property in the premises referred to in Ar icles II, IIT and IV
above;

(b) injury or damage to person or property caused by, or incurred in using, the transport ser-
vices referred to in Article IX above;

(¢} the employment for the Conference of the personnel referred to in Ar:icle X above.

2. The Government shall hold harmless the United Nations and its personn: 1 in respect of any
such actions, claims or other demands.

Article XIV

CUSTOMS PROCEDURES, IMPORT DUTIES AND TAX

1. The Government shall allow the temiporary importation of and shall wiive import duties
and taxes for all equipment and supplies necessary for the Conference. It shall isst e without delay to
the United Nations any necessary import and export permits.

2. The Government shall also be responsible for ensuring timely delivery to the Conference
site of all such equipment and supplies and it shall expedite their return shipment from Hamburg to
the United Nations Offices from which they were shipped.

(¢) Agreement between the United Nations and India concerning the arrangements for
the Seminar on Statistics for Rural Development to be held in New Detlhi from 5 to

10 April 1978.° Signed at New Delhi and at Bangkok on 22 Marc 1 1978
Article VI

PRIVILEGES AND IMMUNITIES

1. Article V of the Convention on the Privileges and Immunities of the Ur ited Nations shall
be fully applicable to officials of the United Nations attending the Seminar.

2. Officials of the specialized agencies shall enjoy the privileges and imiaunities provided
under the Convention on the Privileges and Immunities of the Specialized Agen :ies.

3. Persons other than those referred to in paragraphs | and 2 above perfor ning functions in
connexion with the Seminar shall enjoy such facilities and courtesies, as are nece: sary for the inde-
pendent exercise of their functions in connexion with the Seminar.

4. Representatives of Members and Associate Member States of the United Nations
Economic and Social Commission for Asia and the Pacific and representatives ‘rom other States
Members of the United Nations shall enjoy the privileges and immunities provide 1in Article IV of
the Convention on the Privileges and Immunities of the United Nations.

5. All persons referred to in this article and all persons performing functions in connexion
with the Seminar who are not nationals of India shall have the right of entry into an 1 exit from India.
They shall be granted facilities for speedy travel. Visas and entry permits, where -equired, shall be
granted as speedily as possible and not later than two weeks before the date of t e opening of the
Seminar when applications are made at least two and a half weeks before the ope 1ing of the Semi-
nar. If the application for the visa is not made at least two and a half weeks before 1he opening of the
Seminar, the visa shall be granted not later than three days from the receipt of th: application. Ar-
rangements will also be made to ensure that visas for the duration of the Seminar a: e delivered at the
airport to participants who were unable to obtain them prior to their arrival. Ex t permits, where

 Came into force on the date of signature.
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required, shall be granted as speedily as possible, in any case not {ater than three days before the
closing of the Seminar.

Article VIl

LIABILITY FOR CLAIMS

The Government shall be responsible for dealing with any actions, claims or other demands
arising out of: (@) injury or damage to person or property in the premises referred to in Article II; (b)
the employment of the personnel referred to in Article VI of this Agreement; and the Government
shall hold the United Nations and its personnel harmless in respect of any such actions, claims or
other demands.

(f) Agreement between the United Nations and Jordan conceming the Seminar on the
Integration of Women in Development, to be held at Amman from 28 May to 3 June
1978.1° Signed at New York on 3 April 1978

Articles V and VI of this Agreement are similar to articles V and VI of an agreement between

the United Nations and Nepal reproduced on p. 46 of the Juridical Yearbook 1976, except for the
omission in article V of the words ‘*‘Such immunity shall not apply in any case of accident caused by

a vehicle, vessel or aircraft’’.

(g) Agreement between the United Nations and the Philippines concerning arrangements
for the Asia and Pacific Regional Preparatory Meeting for the Sixth United Nations
Congress on the Prevention of Crime and Treatment of Offenders.!! Signed at New
York on 4 April 1978

Article VI

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations, adopted on 13
February 1946, shall be applicable in respect of the Meeting. In particular, the representatives of
States participating in the Meeting pursuant to Article I (@) and (b) of this Agreement shall enjoy the
privileges and immunities provided under Article IV of the Convention, the officials of the United
Nations participating in the Meeting pursuant to Article I (c) of this Agreement shall enjoy the
privileges and immunities provided under Article V of the Convention, and the observers participat-
ing in the Meeting pursuant to Article I (a), (f) and (g) of this Agreement shall enjoy the privileges
and immunities provided for experts on mission for the United Nations under Article VI of the Con-

veation.

2. Participants attending the Meeting in pursuance of Article I (d) of this Agreement shall
enjoy the privileges and immunities provided under the Convention dated 21 November 1947 on the
Privileges and Immunities of the Specialized Agencies of the United Nations.

3. In addition, all participants and all persons performing functions in connexion with the
Meeting shall, in accordance with applicable law, enjoy such facilities and courtesies as are neces-
sary for the independent exercise of their functions in connexion with the Meeting.

4. All participants referred to in Article 1 shall be granted entry and exit facilities which will
permit them to arrange for speedy travel to and from the Meeting. In this connexion, exit and entry
visas, when required, shall be granted free of charge, as speedily as possible. Exit permits, when
required, shall be granted free of charge and without delay.

10 Came into effect on the date of signature.
"' Came into force on the date of signature.



Article VIII

LIABILITY FOR CLAIMS

Included among the costs to be borne by the Government is the cost of re.isonable insurance
premiums for appropriate insurance coverage contracted by the United Nations ~ith respect to the
following risks:

(a) Personal injury or damage to property in the premises referred to in Ar icle IV, paragraph
(2) (a);

{b) The recruitment and/or the exercise of the functions of the personnel >f the Meeting re-
ferred to in Article IV, paragraph (a);

{¢) The transport referred to in Article 1V, paragraph (3) (b).

(h) Exchange of letters constituting an agreement between the United ! [ations and Aus-
tria concerning the arrangements for the meetings in Vienna of the Commission on
Transnational Corporations (16—-26 May 1978), the Committee on ('rime Prevention
and Control (5— 16 June 1978) and the Preparatory Committee for th: World Confer-
ence of the United Nations Decade for Women (19-30 June 197¢).'? Geneva, 10
and 4 May 1978

1 ’alais des Nations
ClI 1211 Geneva 10
10 May 1978

Sir,

I have the honour to give you below the text of arrangements between the U nited Nations and
the Government of Austria (hereinafter referred to as ‘‘the Government’’) in connexion with the
Meetings of:

—the Commission on Transnational Corporations, 16-26 May 1978;

—the Committee on Crime Prevention and Control, 5-16 June 1978;

—the Preparatory Committee for the World Conference of the United N itions Decade for

Women, 19-30 June 1978

to be convened at the invitation of the Government in Vienna.

““‘Arrangements between the Government of Austria and the United Natiins regarding the

meetings of:

The Commission on Transnational Corporations, 16-26 May 1978;

The Committee on Crime Prevention and Control, 5—16 June 1978;

The Preparatory Committee for the World Conference of the United N itions Decade for

Women, 19-30 June 1978, to be convened in Vienna
““‘His Excellency
Mr. Erik NETTEL
Ambassador
Permanent Representative of Austria
to the United Nations Office at Geneva

‘1. Participants in the above-mentioned Meetings will be invited by ir in the name of
the Secretary-General of the United Nations in accordance with the respecti' e rules of proce-
dure.

2. The Government shall impose no impediment to transit to and fror 1 the Meetings of
any persons whose presence at the said Meetings is authorized by the United Nations and shall
grant any visas required for such persons promptly and without charge. The “onvention of 13
February 1946 on the Privileges and Immunities of the United Nations shal apply.

12 Came into force on 11 May 1978.



‘3. Representatives of States invited to attend the said Meetings, officials of the United
Nations performing functions in connexion with the said Meetings, experts on mission for the
United Nations at the said Meetings and representatives of the specialized agencies, the Inter-
national Atomic Energy Agency and other intergovernmental organizations invited to attend
the said Meetings shall enjoy the same privileges and immunities as are accorded to the repre-
sentatives to meetings of the UNIDO and to officials of the UNIDO under the Agreement re-
ferred to in paragraph 13 below.

““4, Without prejudice to the provisions of paragraph 3 above, observers invited by the
United Nations to attend the said Meetings shall enjoy immunity from legal process in respect
of words spoken or written or any act performed by them in their official capacity in connexion
with the said Meetings.

““5.  Personnel provided by the Government under paragraph 9 below shall enjoy im-
munity from legal process in respect of words spoken or written and any act performed by them
in their official capacity in connexion with the said Meetings with the exception of those who
are assigned to hourly rates. Such immunity shall, however, not apply in case of an accident
caused by vehicle, vessel or aircraft.

‘6. Without prejudice to the preceding paragraphs, representatives of nongovernmental
organizations invited by the United Nations to the said Meetings shall enjoy immunity from
legal process in respect of words spoken or written or any act performed by them in the exercise
of their functions in connexion with the said Meetings.

3

““10. The Government shall be responsible for dealing with any actions, claims or other
demands which may be brought against the United Nations for damages to facilities used in the
course of the said Meetings, for damage or injury to persons or property caused to third parties,
or arising out of employment of local personnel, and shall hold the United Nations and their
officials harmless in respect of any such actions, claims or other demands.

““11.  The rooms, offices and related localities and facilities put at the disposal of the said
Meetings by the Government shall be the Meeting areas, which shall constitute United Nations
premises within the meaning of Article II, Section 3, of the Convention of 13 February 1946.

*“12. The Government shall notify the local police of the convening of the said Meetings
and request appropriate police protection.

““13. In all other respects, the Agreement between the United Nations and the Republic
of Austria regarding the Headquarters of the United Nations Industrial Development Organiza-
tion, dated 13 April 1967,1? shall apply mutatis mutandis to the said Meetings, it being under-
stood that the word “‘offices’’ in Article XV, Section 45, of the above-mentioned Agreement
shall apply for the purposes of these arrangements to the said Meetings.”’

I have the honour to propose that this letter and your affirmative answer shall constitute an
Agreement between the United Nations and the Government of Austria which shall enter into force
on the date of your reply and shall remain in force for the duration of the above-listed Meetings and
for such additional period as is necessary for their preparation and winding up.

(Signed) L. COTTAFAVI

II
Permanent Mission of Austria
to the United Nations Office
and the Specialized Agencies
in Geneva
11 May 1978
Sir,

I have the honour to acknowledge receipt of your letter of 10 May 1978, containing the text of
arrangements between the Government of Austria (hereinafter referred to as ‘‘the Government’’)

and the United Nations in connexion with the Meetings of:

3 United Nations, Treaty Series, vol. 600, p. 93. Also reproduced in the Juridical Yearbook, 1967, p. 44.
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—the Commission on Transnational Corporations (16 to 26 May 1978);

—the Committee on Crime Prevention and Control (5 to 16 June 1978); ard

—the Preparatory Committee for the World Conference of the United N:tions Decade for
Women (19 to 30 June 1978).

to be convened at the invitation of the Government in Vienna.
The text of the arrangements reads as follows:

[See letter 1.]

I'have the honour to confirm that your letter and my answer constitute an Agre: ment between the
Government of Austria and the United Nations which shall enter into force on the da e of this reply and
shall remain in force for the duration of the above listed Meetings and for such add tional period as is
necessary for their preparation and winding up.

(Sigr ed) Erik NETTEL

Ambassador

(i) Agreement between the United Nations and Mexico regarding the zrrangements for
the Fourth Session of the World Food Council.'# Signed at Mexicc City on 2 June
1978

Article X

LIABILITY

The Government shall be responsible for dealing with any actions, claims  other demands
against the United Nations arising out of: (a) injury or damage to person or proper y in the premises
referred to in Article III above; (b) injury or damage to person or property caused by, or incurred in
using, the transport services referred to in Article VI above; (c) the employment ‘or the Session of
the personnel provided by the Government to perform functions in connexion witt the Session. The
Government shall indemnify and hold the United Nations and its personnel harm less in respect of
any such actions, claims or other demands, except if it is agreed by the parties t 1at such injury or
damage was caused by gross negligence or wilful misconduct by United Nation: personnel.

Article X1

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Natior s of 13 February
1946 to which the Government acceded on 26 November 1962, shall be applicabl: to the Session.

2. Representatives of States attending the Session shall enjoy the privilege s and immunities
accorded to representatives of States by Article IV of the Convention.

3. Officials of the United Nations performing official duties at the Session shall enjoy the
privileges and immunities provided by Articles V and VII of the Convention. Thz local personnel
provided by the Government to perform functions in connexion with the Session shall enjoy only
immunity from legal process in respect of words spoken or written and all acts perf >rmed by them in
their official capacity in connexion with the Session.

4. Officials of the specialized agencies and of the International Atomic En:rgy Agency and
representatives of other intergovernmental organizations participating in the Sessiin shall enjoy the
same privileges and immunities as are accorded to officials of the United Nations ot a similar rank.

5. Without prejudice to the preceding paragraphs of this Article, all persons performing func-
tions in connexion with the Session and all those invited to the Session shall en oy the necessary
privileges, immunities and facilities in connexion with their participation in the !iession.

14 Came into force on the date of signature.
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6. The Government shall impose no impediment to transit to and from the Session of any
persons whose presence at the Session is authorized by the United Nations and of any member of
their immediate families. Any entry or exit visa required for such persons shall be granted immedi-
ately on application and without charge.

7. For the purpose of the application of the Convention on the Privileges and Immunities of
the United Nations, the conference premises referred to in Article III above shall be deemed to con-
stitute premises of the United Nations and access thereto shall be under the control and authority of
the United Nations.

8. The participants in the Session, representatives of information media and officials of the
Secretariat of the Session shall have the right to take out of Mexico at the time of their departure,
without any restrictions, any unexpended portions of the funds they brought into Mexico in connex-
ion with the Session, or which they received during their presence at the Session, at the United
Nations operational rate of exchange.

Article X1l

IMPORT DUTIES AND TAX

1. The Government shall allow the temporary importation tax and duty-free of all equipment,
including technical equipment accompanying representatives of information media, and shall waive
import duties and taxes on supplies necessary for the Session.

2. The Government hereby waives import and export permits for the supplies needed for the
Session and certified by the United Nations to be required for official use at the Session.

(j) Exchange of letters constituting an agreement between the United Nations and Aus-
tria concerning the privileges and immunities and other facilities to be accorded to
UNRWA in Austria.'s Beirut, 28 June 1978 and Vienna, 4 July 1978

28 June 1978
Sir,

I have the honour to refer to my letter of 9 June 1978, whereby I conveyed my acceptance of
the offer of the Government of Austria that the Headquarters of the United Nations Relief and Works
Agency for Palestine Refugees in the Near East (Hereinafter referred to as *‘UNRWA’’) be relo-
cated in Vienna.

It is my understanding that the Headquarters of UNRWA will be considered by the Government
of Austria as an office of the United Nations coming within the purview of Section 45 of the Agree-
ment between the United Nations and the Republic of Austria of 13 April 1967, regarding the Head-
quarters of the United Nations Industrial Development Organization, and that accordingly UNRWA
and its staff will be granted the privileges and immunities set forth in the above-mentioned Agree-
ment.

I have the honour to propose that this note and your note of confirmation shall constitute an
Agreement between the Government of Austria and UNRWA entering into force on the date of your
note of confirmation.

Thomas W. McELHINEY
Commissioner-General
His Excellency
Dr. Willibald PAHR
The Federal Minister for Foreign Affairs
Vienna, Austria

!5 Came into force on 6 July 1978.
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A
Vi :nna, July 4, 1978
Sir,

I have the honour to refer to your note of 28 June 1978 which reads as fo lows:

[See letter 1.]

I have the honour to confirm that the Government of Austria concurs with the understanding
contained in your letter and that UNRWA Headquarters is to be considered as an « ffice of the United
Nations coming within the purview of Section 45 of the Agreement between the ! Jnited Nations and
the Republic of Austria regarding the Headquarters of the United Nations Indu: trial Development
Organization of 13 April 1967 and that your note and this reply will constitute an Agreement be-
tween the Government of Austria and UNRWA entering into force on the date hereof.

¥illibald P. PAnR
Mr. Thomas W. McElhiney
Commissioner-General
UNRWA
Beyrouth

(k) Exchange of letters constituting an agreement between the United ! lations and Aus-
tria concerning the refund to UNRWA of the value added tax levied in Austria.!®
Beirut, 28 June 1978 and Vienna, 4 July 1978

28 June 1978
Sir,

1 have the honour to refer to Section 45 of the Agreement between the Repunilic of Austria and
the United Nations of 13 April 1967 regarding the Headquarters of the United Nations Industrial
Development Organization (UNIDO) and to the supplemental agreement thereunc er, dated 22 Janu-
ary 1975, governing the refund to UNIDO of value added tax. As the UNRW.\ Headquarters in
Vienna falls within the terms of Section 45 of the UNIDO Headquarters Agre :ment, as another

office of the United Nations set up with the consent of the Republic of Austria, I assume that the
provisions of the supplemental agreement of 22 January 1975 should apply also, nutatis mutandis,

to UNRWA. To facilitate the processing of the Agency’s claim for refund of value added tax I
should be grateful if you would confirm that my assumption is correct.

Thoma: W. McCELHINEY
Comrissioner-General
His Excellency
Mr. Willibald PAHR
The Federal Minister for Foreign Affairs
Vienna, Austria

I
Vie ina, July 4, 1978
Sir,
I have the honour to refer to your letter of 28 June 1978 which reads as fo lows:
[See letter 1.]

In reply I wish to state that as the UNRWA Headquarters in Vienna falls within the terms of
Section 45 of the UNIDO Headquarters Agreement, as another office of the Uniizd Nations set up

16 Reproduced in the Juridical Yearbook, 1975, p. 13.
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with the consent of the Republic of Austria, the provisions of the supplemental agreement of 22
January 1975 will be applied also, muratis mutandis, to UNRWA.
Willibald P. PAHR

Mr. Thomas W. McELHINEY
Commissioner-General
UNRWA

Beyrouth

(/) Exchange of notes constituting an agreement between the United Nations and Austria
concerning the arrangements for the resumed session of the United Nations Confer-
ence on Succession of States in respect of Treaties. New York, 3 May and 7 July
1978

3 May 1978
Sir,

By its resolution 32/4~ of 8 December 1977, the General Assembly . . . approved ‘‘the con-
vening of a resumed session of the . . . Conference . . . at Vienna for a period of three weeks,
from 31 July to 18 August 1978, with possible extension of up to one further week should this prove
necessary in the view of the Conference.’’

The Agreement dated April 1, 1977, between the United Nations and the Austrian Federal
Government regarding the arrangements for the Conference!” covered only the 1977 session. The
United Nations would be agreeable to extending, mutatis mutandis, the provisions of the 1977
Agreement to cover the arrangements for the resumed session to be held in 1978 on the understand-
ing that the provisions of Article II, paragraph 1 and Article XIII, paragraph 2 of said Agreement
include the representatives of the United Nations Council for Namibia.

If the Austrian Government agrees to this proposal I have the honour to propose that this note
and your note of confirmation shall constitute the Agreement between the United Nations and the
Austrian Federal Government regarding the arrangements for the resumed session of the United
Nations Conference on Succession of States in Respect of Treaties.

Erik Suy
The Legal Counsel
His Excellency
Mr. Peter JANKOWITSCH
Ambassador Extraordinary and Plenipotentiary
Permanent Representative to the United Nations
Permanent Mission of Austria
to the United Nations
809 United Nations Plaza, 7th Floor
New York, N.Y. 10017

II
New York, July 7, 1978
Sir,
I have the honour to acknowledge receipt of your note dated May 3, 1978 which reads as fol-
lows:
[See letter 1.]

1 have the honour to inform you that the Austrian Federal Government accepts your proposal
concerning the application—mutatis mutandis—of the Agreement of April 1, 1977 to the resumed

'7 See Juridical Yearbook, 1977, p. 18.
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session of the United Nations Conference on Succession of States in Respect »f Treaties and that

your note and this note of confirmation constitute an agreement, which will en er into force on the
date of this note.

Yeter JANKOWITSCH

Ambassador Extraordinary .nd Plenipotentiary

Permanent Repre ‘entative of Austria

to the United Nations

Mr. Erik Suy
Under-Secretary-General
The Legal Counsel
United Nations

(m) Agreement between the United Nations and India concerning the arrangements for
the Meeting of ESCAP Ministers of Trade, to be held in New Delhi from 16 to 23
August 1978.'® Signed at Bangkok on 14 July 1978

Article VIII

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Na ions, to which the
Government became a party on 30 October 1945, shall be fully applicable with respect to the Con-
ference.

2. Representatives of Members and Associate Members of the United Naions Economic and
Social Commission for Asia and the Pacific and representatives or observers from other States
Members of the United Nations shall enjoy privileges and immunities provided n Article 1V of the
Convention on the Privileges and Immunities of the United Nations. Observers of Members of the
specialized agencies shall enjoy the privileges and immunities provided for repre: entatives in Article
V of the Convention on the Privileges and Immunities of the Specialized Agei cies.

3. Officials of the United Nations and experts performing functions for th: United Nations at
the Conference shall enjoy the privileges and immunities set forth, respectively, in Articles V, V1
and VII of the said Convention.

4. Representatives of the specialized agencies and of the International Atomic Energy
Agency at the Conference shall enjoy the privileges and immunities provided respectively under
Articles VI and VIII of the Convention on the Privileges and Immunities of the Specialized Agen-
cies; representatives of other intergovernmental organizations invited to the Conference shall enjoy
the same privileges and immunities as are accorded to officials of comparable ran ¢ of the specialized
agencies.

5.  Without prejudice to the provisions of the preceding paragraphs, all iarticipants and all
persons performing functions in connexion with the Conference shall enjoy such privileges and im-
munities, facilities and courtesies, as are necessary for the independent exercise « f their functions in
connexion with the Conference.

6. All persons referred to in this article and all persons performing func:ions in connexion
with the Conference who are not nationals of India shall have the right of entry into and exit from
India. They shall be granted facilities for speedy travel. Visas and entry permi's, where required,
shall be granted free of charge, as speedily as possible and not later than two we ks before the date
of the opening of the Conference when applications are made at least two and ha f weeks before the
opening of the Conference. If the application for the visa is not made at least t vo and half weeks
before the opening of the Conference, the visa shall be granted not later than t iree days from the
receipt of the application. Arrangements will also be made to ensure that visas for the duration of the
Conference are delivered at the airport to participants who were unable to obtain them prior to their

18 Came into force on the date of signature.
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arrival. Exit permits, where required, shall be granted free of charge and as speedily as possible, in
any case not later than three days before the closing of the Conference.

Article IX
LIABILITY FOR CLAIMS

The Government shall be responsible for dealing with any actions, claims or other demands
arising out of:

(@) injury to person or damage to or loss of property in the premises referred to in Article II
above;

(b) injury to person, or damage to or loss of property caused by, or incurred in using the
transportation referred to in Article IV above;

(c) The employment of the personnel referred to in Article VI above;
and the Government shall hold the United Nations and its personnel harmless in respect of any such
actions, claims or other demands, except when it is agreed by the parties hereto that such injury,
damage or loss is caused by the gross negligence or wilful misconduct of the United Nations person-
nel.

Article X

IMPORT DUTIES AND TAX

The Government shall allow the temporary importation and waive import duties and taxes for
all equipment and supplies necessary for the Conference. It shall issue without delay to the United
Nations any necessary import and export permits.

(n) Agreement between the United Nations and India concerning arrangements for the
UN/FAO Training Seminar on Remote Sensing Applications for Agricultural Re-
sources, to be held at Dehra Dun, Admedabad, and Hyderabad, India, from 6 to 25
November 1978.' Signed at New York on 3 August 1978

Article V

FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations shall be applicable
in respect of the seminar. Accordingly, officials of the United Nations performing functions in con-
nexion with the meeting shall enjoy the privileges and immunities provided under Articles V and
VII of the said Convention.

2. Officials of the specialized agencies attending the meeting in pursuance of paragraph (c) of
Article II of this Agreement shall enjoy the privileges and immunities provided under Articles VI
and VIII of the Convention on the Privileges and Immunities of the Specialized Agencies.

3. Participants attending the meeting in pursuance of Article II (a) of this Agreement shall
enjoy the privileges and immunities of experts on mission under Article VI of the Convention on the
Privileges and Immunities of the United Nations.

4. All persons performing functions in connexion with the meeting will be extended neces-
sary facilities and courtesies.

5. Entry and exit visas, if required, shall be granted free of charge and without delay to per-
sons enumerated in Article II of this Agreement.

19 Came into force on the date of signature.
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Article VI

LiABILITY

The Government shall be responsible for dealing with any actions, clain s or other demands
arising out of (a) injury or damage to persons or property in the premises referr:d to in Article IV 3
(@) and (b) above; (b) injury or damage to persons or property during use of tle transportation re-
ferred to in Article IV 3 (2) and (¢); (c) recruitment for the seminar of the per:onnel referred to in
Article IV 3 (d), (e) and (f) and Article IV 2 and 5 and the Government shall hol:! the United Nations
and its personnel harmless in respect of any such actions, claims or other deman s, except when it is
agreed by the parties hereto that such damage and injury is caused by the gross iegligence or wilful
misconduct of the United Nations personnel.

(o) Exchange of letters constituting an agreement between the Unite 1 Nations and the
Netherlands concerning arrangements for the Ad Hoc Meeting of E xperts on a Train-
ing Programme for the Improvement of Slums and Squatter Ar:as in Urban and
Rural Communities to be held in Enschede, Netherlands, from 22 to 30 August
1978.2° New York, 25 July and 9 August 1978

25 July 1978

I have the honour to refer to the conversations and informal communicat ons exchanged be-
tween authorities of the Dutch Government, the United Nations Centre for Hun an Settlements and
the International Union of Local Authorities (JULA) regarding the possibility ¢ f having the Dutch
Government host the Ad Hoc Meeting of Experts on a Training Programme for he Improvement of
Slums and Squatter Areas in Urban and Rural Communities, scheduled to b: held at the Inter-
national Institute for Aerial Survey and Earth Sciences (I.T.C.), Enschede, Net erlands from 22 to
30 August 1978.

The obligations the Dutch Government would assume as host country are the following:

(¢) The officials of the United Nations Secretariat performing functions in connexion with the
meeting will enjoy such privileges and immunities as are provided for such in lividuals under the

Convention for the Privileges and Immunities of the United Nations;

(d) The experts and other participants at the meeting shall enjoy such privileges and im-
munities as are provided for experts on mission for the United Nations in the Convention on the
Privileges and Immunities of the United Nations;

(e) All participants shall enjoy the right of unimpeded transit to and froin meetings;

(f) Visas and entry permits, when required, shall be granted as speedily as possible free of
charge;

(h) The Government will be responsible for dealing with any actions, «laims or other de-
mands against the United Nations arising out of: (i) injury or damage to persor or property in the
conference or office premises provided for the Meeting, (ii) injury or damage to person or property
caused by, or occurred in, using the transportation provided by the Governmert, and (iii) the em-
ployment for the Meeting of personnel provided or arranged by the Governmer t; and the Govern-
ment shall hold the United Nations and its personnel harmless in respect of any s ich actions, claims
or other demands.

20 Came into force on 9 August 1978.
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On the receipt of written confirmation by your Government of the contents of this letter, this
exchange of correspondence will be taken as the agreement between the United Nations and the
Netherlands covering the sponsorship of the Ad Hoc Meeting of Experts on a Training Programme
for the Improvement of Slums and Squatter Areas in Urban and Rural Communities to be held in
Enschede, Netherlands, 22— 30 August 1978.

Sergey OZHEGOV
Officer in Charge
Centre for Human Settlements
Mr. Dieter A. vaN BUUREN
Acting Permanent Representative
to the United Nations
Permanent Mission of the Kingdom of the
Netherlands to the United Nations

II

New York, 9 August 1978

I am referring to your letter dated 25 July 1978, concerning the Ad Hoc Meeting of Experts on a

Training Programme for the Improvement of Slums and Squatter Areas in Urban and Rural Com-

munities scheduled to be held at the International Institute for Aerial Survey and Earth Sciences

(I.T.C.) in Enschede, Netherlands from 22 to 30 August 1978, and have the honour to inform you
that the Netherlands Government agrees to the following:

(¢) and (d) That for the purposes of the Meeting the Convention of 13 February 1946 on
the Privileges and Immunities of the United Nations, to which the Kingdom of the Netherlands is a
party, shall apply;

(e) That all participants shall enjoy the right of unimpeded transit to and from the Meeting;

(f) That visas and entry permits, where required, shall be granted as speedily as possible free
of charge;

(h) That the Netherlands Government will be responsible for dealing with any actions, claims
or other demands against the United Nations arising out of: (i) injury or damage to person or prop-
erty in the conference or office premises provided for the Meeting, (ii) injury or damage to person or
property caused by, or occurred in, using the transportation provided by the Government, and (iii)
the employment for the Meeting of personnel provided or arranged by the Government; and the
Govemment shall hold the United Nations and its personnel harmless in respect of any such actions,
claims or other demands.

T. P. HOFSTEE
Chargé d’ Affaires a.i.
Mr. Sergey OzHEGOV
Officer-in-Charge
Centre for Human Settlements
United Nations

(p) Agreement between the United Nations and Kenya concerning arrangements for the
United Nations Regional Training Seminar on Remote Sensing Applications, co-
sponsored by the United Nations Environment Programme and Sweden, to be held in
Nairobi from 4 to 16 September 1978.2! Signed in New York on 10 August 1978

This Agreement contains provisions similar to articles V and VI of an agreement between the
United Nations and Pakistan reproduced on p. 47 of the Juridical Yearbook, 1976.

2! Came into force on the date of signature.
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(g) Agreement between the United Nations and Argentina concerning the arrangements
for the United Nations Conference on Technical Co-operation ai1ong Developing
Countries to be held in Buenos Aires from 30 August to 12 S:ptember 1978.22
Signed at New York on 14 August 1978

This Agreement contains provisions similar to articles IX, X and XI of an agreement between
the United Nations and Argentina reproduced on pp. 15 and 16 of the Juridical Yearbook, 1977
except that the provision corresponding to article IX contains the following ad litional paragraph:

3. The Government shall indemnify the United Nations for any daniage to or loss of its
property within Argentinian territory, except where it is agreed by the part es hereto that such
damage or loss is caused by the wilful misconduct or gross negligence of Jnited Nations per-
sonnel.”’

(r) Exchange of letters constituting an agreement between the United tlations and China
concerning the ESCAP Workshop on Efficient Use and Mainten.ince of Irrigation
Systems at the Farm Level in China, to be held from 24 August to 8 September
1978.23 Bangkok, 18 and 21 August 1978

|

Bangkck, 18 August 1978

Excellency,
Referring to the correspondence and discussions between the officials of thz Chinese Embassy
and of the ESCAP Secretariat concerning the ESCAP Workshop on Efficient U € and Maintenance

of Irrigation Systems at the Farm Level in China, I hereby confirm our agreeme nt on the following
points:

5. The Chinese Government shall provide the participants in the above Workshop with the
diplomatic privileges and facilities necessary for the performance of their norrial functions in ac-
cordance with usual practice.

Upon receipt of your confirmation of the above points, the present note and he reply from Your

Excellency shall constitute an agreement between the Government of the People’s Republic of
China and the Economic and Social Commission for Asia and the Pacific on tte ibove-mentioned

project.
CHANG Wei-lieh
Ambc ssador to Thailand
and Permanent Repre. entative to ESCAP
of the People’s Republic of China

His Excellency

Mr. J. P. B. MaRAaMIS

Executive Secretary

Economic and Social Commission
Jor Asia and the Pacific

I

21 August 1978

I have the honour to acknowledge the receipt of your letter of 18 August 1978 regarding the
ESCAP Workshop on Efficient Use and Maintenance of Irrigation Systems at the Farm Level in
China and addressed to the Executive Secretary, who is away on mission.

22 Came into force on the date of signature.
23 Came into force on 21 August 1978.
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I take pleasure in confirming the agreement of the United Nations Economic and Social Com-
mission for Asia and the Pacific (ESCAP) with the following points:

5. The Chinese Government will provide the participants in the above Workshop with the
diplomatic privileges and facilities necessary for the performance of their normal functions in ac-
cordance with the usual practice.

I further confirm that your letter of 18 August 1978 and this reply will constitute an agreement
between the Government of the People’s Republic of China and the United Nations Economic and
Social Commission for Asia and the Pacific on the above-mentioned project.

S. Masood HUSAIN
Officer-in-Charge
for the Executive Secretary
His Excellency
Mr. CHANG Wei-lieh
Ambassador Extraordinary and Plenipotentiary
Permanent Representative of the
People’s Republic of China to ESCAP
Chinese Embassy

(s) Agreement between the United Nations and the Philippines regarding the arrange-
ments for the fifth session of the United Nations Conference on Trade and Develop-
ment.2* Signed at Geneva on 14 September 1978

SecTION XIII. PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations of 13 February
1946 shall be applicable in respect of the Conference. In particular, the representatives of States
members of UNCTAD and representatives of the United Nations Council for Namibia, as well as
United Nations officials and experts on mission for the United Nations shall enjoy the privileges and
immunities provided by, respectively, Articles IV, V, VI and VII of the said Convention.

2. The representatives of the specialized agencies, the International Atomic Energy Agency
and other intergovernmental organizations attending the Conference shall enjoy the same privileges
and immunities as are accorded to officials of the United Nations of a comparable rank.

3. The representatives of the organizations referred to in Section I, 1 (c), and the observers
designated by the National Liberation Movements referred to in Section I, 1 (d), and observers of
non-govemmental organizations referred to in Section I, 1 (h), shall enjoy immunity from legal pro-
cess in respect of words spoken or written and any action performed by them in their official ca-
pacity in connexion with the Conference.

4. The personnel provided by the Government under Section V above, with the exception
of those assigned to hourly rates, shall enjoy immunity from legal process in respect of words
spoken or written and any action performed by them in their official capacity in connexion with the
Conference.

5. Without prejudice to the preceding paragraphs of this section, all persons performing func-
tions in connexion with the Conference and all those invited to the Conference shall enjoy the
privileges, immunities and facilities necessary for the independent exercise of their functions in
connexion with the Conference.

6. All persons referred to in Section I shall have the right of entry into and exit from the
Philippines, and the Government shall ensure that no impediment is imposed on their transit to and
from the conference premises. They shall be granted facilities for speedy travel. Visas and entry
permits, where required, shall be granted free of charge, as speedily as possible and not later than
two weeks before the date of the opening of the Conference when the applications are made at least
two and a half weeks before the opening of the Conference. If the application for the visa is not

24 Came into force on the date of signature.
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made at least two and a half weeks before the opening of the Conference, the ‘isa shall be granted
not later than three days from the receipt of the application. Arrangements v ill also be made to
ensure that visas for the duration of the Conference are delivered at the airport of arrival to partici-
pants who were unable to obtain them prior to their arrival. Exit or travel perm its, where required,
shall be granted free of charge, as speedily as possible, and in any case not later than three days
before the closing of the Conference.

7. For the purpose of the application of the Convention on the Privilege: and Immunities of
the United Nations, the Conference premises shall be deemed to constitute pre mises of the United
Nations in the sense of Section 3 of the Convention and access thereto shall t e subject to the au-
thority and control of the United Nations. The premises shall be inviolable fo the duration of the
Conference including the preparatory stage and the winding-up.

8. All persons referred to in Section I shall have the right to take out of t ¢ Philippines at the
time of their departure, without any restrictions, any unexpended portions of thc funds they brought
into the Philippines in connexion with the Conference at the United Nations offit ial rate of exchange
prevailing when the funds were brought in.

9. The Government shall allow the temporary importation, tax- and dut /-free, of all equip-
ment, including technical equipment accompanying representatives of informat on media, and shall

waive import duties and taxes on supplies necessary for the Conference. It shall issue without delay
any necessary import and export permits for this purpose.

SECTION XV. LIABILITY FOR INJURY, PROPERTY LOSS OR DAM\GE

1. The Government shall be responsible for dealing with any actions, :laims or other de-
mands against the United Nations arising out of:

(@) Injury or damage to person or property in the premises referred to i1 Section II above;

(b) Injury or damage to person or property caused by, or incurred in using, the transport ser-
vices referred to in Section VI, paragraph 2 above;

(¢) The employment for the Conference of the personnel provided by the Government to per-
form functions in connexion with the Conference.

2. The Government shall indemnify and hold the United Nations and its personnel harmless
in respect of any such actions, claims or other demands. The United Nations sliall co-operate with
the Government to enable it to discharge its responsibilities under this Section

(t) Agreement between the United Nations and Brazil conceming arr: ngements for the
United Nations Regional Seminar on the Use of Satellite Technclogy for Disaster
Application, to be held at Sao Jose dos Campos, Brazil, from 2 to 1. October 1978.25
Signed at New York on 27 September 1978
This agreement contains provisions similar to Articles V and VI of an agn ement between the

United Nations and Pakistan reproduced on page 47 of the Juridical Yearbook 1976.

() Memorandum of Understanding between the United Nations and Jordan concerning
the arrangement for the fifth session of the United Nations Econc mic Commission
for Western Asia, to be held in Amman from 2 to 6 October 1978.2¢ Signed at
Amman on 2 October 1978

This agreement contains an article similar to Article VII of an agreement jetween the United

Nations and Qatar reproduced on pages 34 and 35 of the Juridical Yearbook, 976.

(v) Agreement between the United Nations and Austria to continue the European Centre
for Social Welfare Training and Research.?” Signed at New Yorl on 7 December
1978

25 Came into force on the date of signature.
26 Came into force on the date of signature.
27 Came into force on the date of signature.
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Article 1

LEGAL STATUS OF THE CENTRE

1. The host Government shall take the necessary steps to ensure the Centre’s status as an
autonomous non-profitmaking entity having legal personality under Austrian law. The statutes of the
Centre should be in accordance with the provisions of this Agreement, in particular the provisions
relating to the purposes, functions and organization of the Centre.

2. As the statutes of the Centre have been communicated to the United Nations in accordance
with Article II of the Agreement for the Establishment of the Centre, signed on 24 July 1974,%® any
proposed changes of the statutes shall be communicated to the United Nations before they may take
effect.

Article VIII

ACCESS TO THE CENTRE

1. Subject to the normally applicable restrictions under Austrian law, the host Government
shall grant such visas and permits as may be necessary in order to ensure adequate conditions of
work and stay and access to the Centre to all foreign members of the staff of the Centre and all
persons officially invited to the Centre or the meetings held there.

(w) Agreement between the United Nations and the Philippines conceming the arrange-
ment for the thirty-fifth session of the Economic and Social Commission for Asia
and the Pacific, to be held in Manila, Philippines, from 5 to 16 March 1979.%°
Signed at Bangkok on 8 December 1978

Article VII

PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations, to which the
Government became a party on 24 October 1945, shall be fully applicable with respect to the
Conference.

2. Representatives of Members and Associate Members of the United Nations Economic and
Social Commission for Asia and the Pacific and representatives or observers from other States
Members of the United Nations shall enjoy privileges and immunities provided in Article IV of the
Convention on the Privileges and Immunities of the United Nations. Observers of Members of the
specialized agencies shall enjoy the privileges and immunities provided for representatives in Article
V of the Convention on the Privileges and Immunities of the Specialized Agencies.

3. Officials of the United Nations and experts performing functions for the United Nations at
the Conference shall enjoy the privileges and immunities set forth, respectively, in Articles V, VI
and VII of the said Convention.

4. Representatives of the specialized agencies and of the International Atomic Energy
Agency at the Conference shall enjoy the privileges and immunities provided respectively under
Articles VI and VII of the Convention on the Privileges and Immunities of the Specialized Agencies
and under Articles VI and 1X of the Agreement on the Privileges and Immunities of the International
Atomic Energy Agency; representatives of other intergovernmental organizations invited to the
Conference shall enjoy the same privileges and immunities as are accorded to officials of compara-
ble rank of the specialized agencies.

28 See Juridical Yearbook, 1974, p. 21.
¥ Came into force on the date of signature.
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5. Without prejudice to the provisions of the preceding paragraphs, al participants and all
persons performing functions in connexion with the Conference shall enjoy su :h privileges and im-
munities, facilities and courtesies, as are necessary for the independent exercis:- of their functions in
connexion with the Conference.

6. All persons referred to in this article and all persons performing fu ictions in connexion
with the Conference who are not nationals of the Philippines shall have the ri zht of entry into and
exit from the Philippines. They shall be granted facilities for speedy travel. Visis and entry permits,
where required, shall be granted free of charge, as speedily as possible and not later than two weeks
before the date of the opening of the Conference when applications are made a: least two and a half
weeks before the opening of the Conference. If the application for the visa is 1 ot made at least two
and a half weeks before the opening of the Conference, the visa shall be granted not later than three
days from the receipt of the application. Arrangements will also be made to en: ure that visas for the
duration of the Conference are delivered at the airport to participants who were unable to obtain
them prior to their arrival. Exit permits, where required, shall be granted f ee of charge and as
speedily as possible, in any case not later than three days before the closing >f the Conference.

Article VI

L1ABILITY FOR CLAIMS
The Government shall be responsible for dealing with any actions, claii1s or other demands
arising out of:
(a) injury to person or damage to or loss of property in the premises re:erred to in Article II
above;

(b) injury to person, or damage to or loss of property caused by, or i1 curred in using, the
transportation referred to in Article IV above;

(¢) the employment of the personnel referred to in Article VI above;
and the Government shall hold the United Nations and its personnel harmless i 1 respect of any such
actions, claims or other demands.

Article IX

IMPORT DUTIES AND TAX

The Government shall allow the temporary importation and waive import duties and taxes for
all equipment and supplies necessary for the Conference. It shall issue withou delay to the United

Nations any necessary import and export permits.

3. AGREEMENTS RELATING TO THE UNITED NATIONS DEVELOPMENT
PROGRAMME: STANDARD BASIC AGREEMENT CONCI RNING ASSIST-
ANCE BY THE UNITED NATIONS DEVELOPMENT PROGF AMME?3?

Article 111

EXECUTION OF PROJECTS

5. .. .[See Juridical Yearbook, 1973, p. 24]

30 Document UNDP/ADM/LEG/34 of 6 March 1973. The standard basic agree ment, prepared by the
Bureau of Administration and Finance in consultation with the Executing Agencies of lINDP, represent a con-
solidation of the standard Special Fund, Technical Assistance, Operational Assistance ar d Office Agreements of
the UNDP, which it is designed to replace.
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Article IX

PRIVILEGES AND IMMUNITIES
[See Juridical Yearbook, 1973, p. 25]

Article X

FACILITIES FOR EXECUTION OF UNDP ASSISTANCE
[See Juridical Yearbook, 1973, pp. 25 and 26]

Article XI

GENERAL PROVISIONS

4. ... {[See Juridical Yearbook, 1973, p. 26]

Agreements between the United Nations (United Nations Development Programme) and
the Governments of Maldives,?! Viet Nam,3? Nicaragua,?? Greece,** the United Re-
public of Tanzania,?* Bhutan,?® Bahrain?” and the Sudan®® concemning assistance by
the United Nations Development Programme. Signed, respectively, at Malé on 25
January 1978, at New York on 21 March 1978, at Managua on 4 May 1978, at
Athens on 12 May 1978, at Dar es Salaam on 30 May 1978, at New Delhi on 10 July
1978, at Manema on 3 August 1978 and at Khartoum on 24 October 1978

These agreements contain provisions similar to Articles II, 5, IX, X and XIII of the standard
basic agreement.

4. AGREEMENTS CONCERNING ASSISTANCE FROM
THE WORLD FOOD PROGRAMME

Basic agreement between the United Nations and the Food and Agriculture Organization
of the United Nations on behalf of the World Food Programme (WFP) and the Gov-
ernment of Sao Tomé and Principe concerning assistance from the World Food Pro-
gramme .>® Signed at Sao Tomé on 28 October 1977 and at Libreville on 4 November
1977

Article V

FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Government shall afford to officials and consultants of the World Food Programme
and to other persons performing services on behalf of the Programme such facilities as are afforded
to those of the United Nations and specialized agencies.

31 Came into force on the date of signature.

32 Came into force-on the date of signature.

33 Came into force on the date of signature.

34 Applied provisionally from 12 May 1979.

35 Came into force on the date of signature.

36 Came into force on the date of signature.

37 Applied provisionally from 3 August 1978.
38 Applied provisionally from 24 October 1978.
39 Came into force on 4 November 1977.
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2. The Government shall apply the provisions of the Convention on thi Privileges and Im-
munities of the Specialized Agencies to the World Food Programme, its prope ty, funds and assets
and to its officials and consultants.

3. The Government shall be responsible for dealing with any claims whic 1 may be brought by
third parties against the World Food Programme or against its officials or cons ultants or other per-
sons performing services on behalf of the World Food Programme under this . \greement and shall
hold the World Food Programme and the above-mentioned persons harmless in « ase of any claims or
liabilities resulting from operations under this Agreement, except where it is agreed by the Govern-
ment and the World Food Programme that such claims or liabilities arise from he gross negligence
or wilful misconduct of such persons.

B. Treaty provisions concerning the legal status of intergo ernmental
organizations related to the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES Ol' THE SPECIAL-
IZED AGENCIES.¥ APPROVED BY THE GENERAL ASSEMBLY OF THE
UNITED NATIONS ON 21 NOVEMBER 1947

In 1978, no additional State acceded to the Convention or undertook by not fication to apply the
provisions of the Convention in respect of specific specialized agencies.*!

As of 31 December 1978, 87 States were parties to the Convention.

2. INTERNATIONAL LABOUR ORGANISATIO?M

(a) Agreement between the International Labour Organisation and B :lgium on the Es-
tablishment of the Office of the Organisation in Belgium.4? Signe 1 at Brussels on 4
November 1976

Article 1

1. The Director of the Office of the International Labour Organisation sh: 11 enjoy the benefits
accorded to the members of the diplomatic staff of diplomatic missions. The sp juse of the Director
of the Office and his (or her) minor children living with him (or her) shall erjoy the benefits ac-
corded to the spouse and minor children of members of the diplomatic staff.

2. Without prejudice to Article VI, Section 19 of the Convention, the pro 'isions of paragraph
1 of this Article are not applicable to Belgian nationals.

Article 2

The Belgian Government shall facilitate the entry into and stay in Belgium «f persons invited to
the Office of the International Labour Organisation on official business, and thei - departure from the
country.

Article 3

The members of the staff of the International Labour Office covered by tf e Staff Regulations
who are not engaged in any private gainful employment in Belgium other than t!:at required by their

“ United Nations, Treaty Series, vol. 33, p. 261.

41 The Convention is in force with regard to each State which deposited an instrume nt of accession and in
respect of specialized agencies indicated therein or in a subsequent notification as from the date of deposit of
such instrument or receipt of such notification.

42 Came into force on 26 September 1978.
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functions shall be affiliated to the social security schemes of the Organisation in accordance with the
rules and regulations of such schemes.

3. FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS

(a) Agreement between the Food and Agriculture Organization of the United Nations
and the Government of the Republic of El Salvador conceming the Establishment of
the Office of the FAO Representative in El Salvador.** Signed in Rome on 30
November 1977

5. The Government agrees to apply to the Organization, to its officials, and to its property,
funds and assets, mutatis mutandis, the provisions of the Convention on the Privileges and Im-

munities of the United Nations. The FAO Representative in El Salvador shall enjoy the treatment
accorded under international law to the Heads of Diplomatic Missions. The Government also agrees

to accord to FAO, to the FAO Representative and to the officials under his orders, privileges and
immunities no less favourable than those accorded to any other international organization and its
officials in El Salvador.

6. The Government shall take all necessary steps to facilitate the entry into, sojourn in and
departure from El Salvador of all individuals visiting the Office of the FAO Representative on offi-
cial business, and travel by the staff of the relevant institutions of El Salvador, when this is neces-
sary in connexion with FAO activities.

(b) Agreements based on the standard ‘‘Memorandum of Responsibilities’’ in respect of
FAO Sessions

Agreements concerning specific sessions held outside FAO Headquarters and containing provi-
sions on privileges and immunities of FAO and participants similar to the standard text (published in
the Juridical Yearbook, 1972, p. 32) were concluded in 1978 with the governments of the following
countries acting as hosts to such sessions:

Argentina, Belgium, Colombia,** France,** Germany, Federal Republic of,** Ghana, India,
Indonesia, Iraq, Italy,* Japan,** Libyan Arab Jamahiriya, Malaysia, Mexico,* Nepal, Panama,
Peru, Philippines, Portugal, Spain, Sudan, Switzerland,* Syrian Arab Republic, Thailand, Tunisia,
United Republic of Tanzania, Uruguay, Venezuela, Zambia.

(c) Agreements based on the standard ‘‘Memorandum of Responsibilities’’ in respect of
group seminars, workshops, training courses or related study tours

Agreements concerning specific training courses, etc., and containing provisions on privileges
and immunities of FAO and participants similar to the standard text (published in the Juridical
Yearbook, 1972, p. 33) were concluded in 1978 with the governments of the following countries
acting as hosts to such training activities:

Cuba, Egypt, Fiji, Finland, France,** Honduras, India,** Indonesia,* Kenya, Morocco,
Philippines, Senegal, Sri Lanka,* Thailand, Uruguay, United Kingdom, United Republic of Tan-
zania, United States of America.*

4 Came into force on 7 March 1978.
“ Certain departures from, or amendments to, the standard text were introduced at the request of the Host
Govemment.
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4. UNITED NATIONS EDUCATIONAL, SCIENTIFI'Z AND
CULTURAL ORGANIZATION

Agreements relating to conferences, seminars and other rieetings

(@) Agreement between the Government of Indonesia and the Uni ed Nations Educa-
tional, Scientific and Cultural Organization concerning the R¢gional Meeting of
National Committees for the International Hydrological Program ne. Signed at Paris
on 2 August 1978

IIl. Privileges and immunities
The Government of Indonesia shall apply, in all matters relating to the me :ting, the Convention
on the Privileges and Immunities of the Specialized Agencies and Annex 1V thereto relating to
UNESCO, to which it has been a party since 8 March 1972. In particular, i shall ensure that no
restriction is imposed upon the right of entry into, sojourn in and departure fiom its territory of all
persons entitled to participate in this meeting without distinction of nationali y.

(b) Agreements containing provisions similar to that referred to in paragraph (a) above
were also concluded between UNESCO and the Governments of .Algeria, Argentina,
Austria, Belgium, Costa Rica, Cuba, Dominica, Finland, Ghana, Greece, India,
Italy, the Ivory Coast, Luxembourg, Mexico, Nepal, Niger, Norway, Pakistan,
Peru, Senegal, Spain, Sweden, the Syrian Arab Republic, Tur isia, the Union of
Soviet Socialist Republics, Uruguay, Venezuela and Yugoslavi: .

5. WORLD HEALTH ORGANIZATION

Basic agreement between the World Health Organization and Portugal on technical advis-
ory co-operation. Signed on 12 June 1979

This agreement contains provisions similar to Article I, paragraph 6, : nd Article V of the
Agreement between the World Health Organization and Guyana reproduced o1 p. 56 of the Juridi-
cal Yearbook, 1968.
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Chapter 111

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORC ANIZATIONS

A. General review of the legal activities of the United Nations
1. DISARMAMENT AND RELATED MATTER:3!

(a) Special session of the General Assembly devoted to di: armament
(1) Preparatory work for the special session

(i) Work of the Preparatory Committee?

Pursuant to General Assembly resolution 32/88 B, the Preparatory Con mittee held two sub-
stantive sessions, one from 24 January to 24 February, and the other from 4 .0 21 April. The ses-
sions were mostly concerned with the substantive issue of preparing the dr.ft final document or
documents on the basis of various papers submitted by delegations. The Comr iittee examined those
papers in an attempt to consolidate the areas of agreement and resolve the area of disagreement and
submitted to the special session a unified draft final document which containe 1 a number of agreed
formulations, as well as all unresolved issues.

(ii) Consideration by the CCD

Further to a recommendation of the Preparatory Committee, the CCD pr :pared a report® con-
sisting of two volumes: volume I briefly presented the basic facts concernii g the establishment,
work and specific achievements of the CCD from 1962 to the present date and described the current
state of questions under consideration and volume II provided additional dr tails on more recent
views of delegations on questions under consideration and relevant developn ents.

(2) Special session of the General Assembly devoted to disarinament

The tenth special session of the General Assembly, the first devoted to dis irmament, opened on
23 May 1978 and concluded its work on 30 June. The open-ended Ad Hoc ( ommittee which was
established to prepare the Final Document submitted the report on its work* t.» the General Assem-
bly at the 27th plenary meeting on 30 June. The report contained two recominendations: one, that
the General Assembly should adopt the draft resolution embodying the draft fit al document, and the
other, that it should refer to its thirty-third session the consideration of the draft resolution on military
and nuclear collaboration with Israel. Both recommendations were adopted b/ consensus although
Israel stated that if the latter recommendation had been put to the vote, it wou .d have voted against
it. Thus, the work of the special session was finally brought to a successful conclusion. Before the
session was formally closed, a number of statements were made, many of then by States wishing to
give explanations of their positions on those provisions of the Final Docume 1t which were not to
their full satisfaction.

! This summary has been prepared on the basis of The United Nations Disarmamen: Yearbook, vol. 3: 1978
(United Nalions putlication, Sales No. E.79.1X.3).

2 For the origin of the idea and the work of the Preparatory Committee in 1977, .ee Juridical Yearbook,
1977, p. 43 and the United Nations Disarmament Yearbook, vol. 2: 1977, p. 7.

3 Official Records of the General Assembly, Tenth Special Session, Supplement N o. 2, vols. 1 and 11 (A/
S-10/2), and ibid., Supplement No. 24 (A/S-10/2/Add. 1/Rev.1).

4 1bid., Annexes, agenda items 9, 10, 11 and 12, document A/S-10/23.
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The text of the Final Document of the special session is reproduced below.

FINAL DOCUMENT OF THE TENTH SPECTAL SESSION OF
THE GENERAL ASSEMBLY

CONTENTS

Section Puge
Lo IntrodUCHON ...t e s 42
IE. DeClaration ... ..ottt e e e e s 43
1. Programme of ACHION ... ... ... .. i i e 46
IV, Machinery .. ... ..o i e e e i e 52

I. INTRODUCTION

1. The attainment of the objective of security, which is an inseparable element of peace, has always been
one of the most profound aspirations of humanity. States have for a long time sought to maintain their security
through the possession of arms. Admittedly, their survival has, in certain cases, effectively depended on whether
they could count on appropriate means of defence. Yet the accumulation of weapons, particularly nuclear
weapons, today constitutes much more a threat than a protection for the future of mankind. The time has there-
fore come to put an end to this situation, to abandon the use of force in international relations and to seek security
in disarmament, that is to say, through a gradual but effective process beginning with a reduction in the present
level of armaments. The ending of the arms race and the achievement of real disarmament are tasks of primary
importance and urgency. To meet this historic challenge is in the political and economic interests of all the
nations and peoples of the world as well as in the interests of ensuring their genuine security and peaceful future.

2. Unless its avenues are closed, the continued arms race means a growing threat to international peace
and security and even to the very survival of mankind. The nuclear and conventional arms build-up threatens to
stall the efforts aimed at reaching the goals of development, to become an obstacle on the road of achieving the
new international economic order and to hinder the solution of other vital problems facing mankind.

3. The dynamic development of détente, encompassing all spheres of international relation’s in all regions
of the world, with the participation of all countries, would create conditions conducive to the efforts of States to
end the arms race, which has engulfed the world, thus reducing the danger of war. Progress on détente and
progress on disarmament mutually complement and strengthen each other.

4. The Disarmament Decade solemnly declared in 1969 by the United Nations is coming to an end. Unfor-
tunately, the objectives established on that occasion by the General Assembly appear to be as far away today as
they were then, or even further because the arms race is not diminishing but increasing and outstrips by far the
efforts to curb it. While it is true that some limited agreements have been reached, ‘‘effective measures relating
to the cessation of the nuclear arms race at an early date and to nuclear disarmament’’ continue to elude man’s
grasp. Yet the implementation of such measures is urgently required. There has not been any real progress either
that might lead to the conclusion of a treaty on general and complete disarmament under effective interational
control. Furthermore, it has not been possible to free any amount, however modest, of the enormous resources,
both material and human, which are wasted on the unproductive and spiralling arms race and which should be
made available for the purpose of economic and social development, especially since such a race *‘places a great
burden on both the developing and the developed countries.’’

5. The Members of the United Nations are fully aware of the conviction of their peoples that the question
of general and complete disarmament is of utmost importance and that peace, security and economic and social
development are indivisible, and they have therefore recognized that the corresponding obligations and responsi-
bilities are universal.

6. Thus a powerful current of opinion has gradually formed, leading to the convening of what will go
down in the annals of the United Nations as the first special session of the General Assembly devoted entirely to
disarmament.

7. The outcome of this special session, whose deliberations have to a large extent been facilitated by the
five sessions of the Preparatory Committee which preceded it, is the present Final Document. This introduction
serves as a preface to the document which comprises also the following three sections: a Declaration, a Pro-
gramme of Action and recommendations concerning the international machinery for disarmament negotiations.

8. While the final objective of the efforts of all States should continue to be general and complete disar-
mament under effective international control, the immediate goal is that of the elimination of the danger of a
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nuclear war and the implementation of measures to halt and reverse the arms race and clear the path towards
lasting peace. Negotiations on the entire range of those issues should be based on the . trict observance of the
purposes and principles enshrined in the Charter of the United Nations, with full recog .ition of the role of the
United Nations in the field of disarmament and reflecting the vital interest of all the peoj les of the world in this
sphere. The aim of the Declaration is to review and assess the existing situation, outlini the objectives and the
priority tasks and set forth fundamental principles for disarmament negotiations.

9. For disarmament—the aims and purposes of which the Declaration proclaims- -to become a reality, it
was essential to agree on a series of specific disarmament measures, selected by comr on accord as those on
which there is a consensus to the effect that their subsequent realization in the short terir appears to be feasible.
There is also a need to prepare through agreed procedures a comprehensive disarmamen programme. That pro-
gramme, passing through all the necessary stages, should lead to general and complete di :armament under effec-
tive international control. Procedures for watching over the fulfilr.ient of the obligations t} ws assumed had also to
be agreed upon. That is the purpose of the Programme of Action.

10. Although the decisive factor for achieving real measures of disarmament is he ‘‘political will’* of
States, especially of those possessing nuclear weapons, a significant role can also be ilayed by the effective
functioning of an appropriate intemational machinery designed to deal with the problem ; of disarmament in its
various aspects. Consequently, it would be necessary that the two kinds of organs requi ed to that end, the de-
liberative and the negotiating organs, have the appropriate organization and procedures t 1at would be most con-
ducive to obtaining constructive results. The last section of the Final Document, section IV, has been prepared
with that end in view.

II. DECLARATION

11. Mankind today is confronted with an unprecedented threat of self-extinction a ‘ising from the massive
and competitive accumulation of the most destructive weapons ever produced. Exist ng arsenals of nuclear
weapons alone are more than sufficient to destroy all life on earth. Failure of efforts to h It and reverse the arms
race, in particular the nuclear arms race, increases the danger of the proliferation of nu :lear weapons. Yet the
arms race continues. Military budgets are constantly growing, with enormous consumpt sn of human and mate-
rial resources. The increase in weapons, especially nuclear weapons, far from helping to :trengthen international
security, on the contrary weakens it. The vast stockpiles and tremendous build-up of arn s and armed forces and
the competition for qualitative refinement of weapons of all kinds, to which scientific re ources and technologi-
cal advances are diverted, pose incalculable threats to peace. This situation both reflec s and aggravates inter-
national tensions, sharpens conflicts in various regions of the world, hinders the process of détente, exacerbates
the differences between opposing military alliances, jeopardizes the security of all States . heightens the sense of
insecurity among all States, including the non-nuclear-weapon States, and increases the threat of nuclear war.

12.  The arms race, particularly in its nuclear aspect, runs counter to efforts to achi ve further relaxation of
international tension, to establish international relalions based on peaceful coexistenc and trust between all
States, and to develop broad international co-operation and understanding. The arms race impedes the realization
of the purposes, and is incompatible with the principles, of the Charter of the United Narions, especially respect
for sovereignty, refraining from the threat or use of force against the territorial integrity o political independence
of any State, the peaceful settlement of disputes and non-intervention and non-interferen :e in the internal affairs
of States. It also adversely affects the right of peoples freely to determine their systems >f social and economic
development, and hinders the struggle for self-determination and the elimination of :olonial rule, racial or
foreign domination or occupation. Indeed, the massive accumulation of armaments and he acquisition of arma-
ments technology by racist régimes, as well as their possible acquisition of nuclear weap s, present a challeng-
ing and increasingly dangerous obstacle to a world community faced with the urgent nee | to disarm. It is, there-
fore, essential for purposes of disarmament to prevent any further acquisition of arms or a ms technology by such
régimes, especially through strict adherence by all States to relevant decisions of the S zcurity Council.

13.  Enduring international peace and security cannot be built on the accumulatio 1 of weaponry by mili-
tary alliances nor be sustained by a precarious balance of deterrence or doctrines of stratey ic superiority. Genuine
and lasting peace can only be created through the effective implementation of the security system provided for in
the Charter of the United Nations and the speedy and substantial reduction of arms and armed forces, by inter-
national agreement and mutual example, leading ultimately to general and complete disar nament under effective
international control. At the same time, the causes of the arms race and threats to peace must be reduced and to
this end effective action should be taken to eliminate tensions and settle disputes by p aceful means.

14. Since the process of disarmament affects the vital security interests of all { tates, they must all be
actively concerned with and contribute to the measures of disarmament and arms limita ion, which have an es-
sential part to play in maintaining and strengthening international security. Therefore th¢ role and responsibility
of the United Nations in the sphere of disarmament, in accordance with its Charter, m st be strengthened.
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15. It is essential that not only Governments but also the peoples of the world recognize and understand
the dangers in the present situation. In order that an international conscience may develop and that world public
opinion may exercise a positive influence, the United Nations should increase the dissemination of information
on the armaments race and disarmament with the full co-operation of Member States.

16. In a world of finite resources there is a close relationship between expenditure on armaments and
economic and social development. Military expenditures are reaching ever higher levels, the highest percentage
of which can be attributed to the nuclear-weapon States and most of their allies, with prospects of further expan-
sion and the danger of further increases in the expenditures of other countries. The hundreds of billions of dollars
spent annually on the manufacture or improvement of weapons are in sombre and dramatic contrast to the want
and poverty in which two thirds of the world’s population live. This colossal waste of resources is even more
serious in that it diverts to military purposes not only material but also technical and human resources which are
urgently needed for development in all countries, particularly in the developing countries. Thus, the economic
and social consequences of the arms race are so detrimental that its continuation is obviously incompatible with
the implementation of the new international economic order based on justice, equity and co-operation. Con-
sequently, resources released as a result of the implementation of disarmament measures should be used in a
manner which will help to promote the well-being of all peoples and to improve the economic conditions of the
developing countries.

17. Disarmament has thus become an imperative and most urgent task facing the international commu-
nity. No real progress has been made so far in the crucial field of reduction of armaments. However, certain
positive changes in international relations in some areas of the world provide some encouragement. Agreements
have been reached that have been important in limiting certain weapons or eliminating them altogether, as in the
case of the Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on Their Destruction and excluding particular areas from the arms race.
The fact remains that these agreements relate only to measures of limited restraint while the arms race continues.
These partial measures have done little to bring the world closer to the goal of general and complete disarma-
ment. For more than a decade there have been no negotiations leading to a treaty on general and complete disar-
mament. The pressing need now is to translate into practical terms the provisions of this Final Document and to
proceed along the road of binding and effective international agreements in the field of disarmament.

18. Removing the threat of a world war—a nuclear war—is the most acute and urgent task of the present
day. Mankind is confronted with a choice; we must halt the arms race and proceed to disarmament or face annihi-
lation.

19. The ultimate objective of the efforts of States in the disarmament process is general and complete
disarmament under effective international control. The principal goals of disarmament are to ensure the survival
of mankind and to eliminate the danger of war, in particular nuclear war, to ensure that war is no longer an
instrument for settling international disputes and that the use and the threat of force are eliminated from inter-
national life, as provided for in the Charter of the United Nations. Progress towards this objective requires the
conclusion and implementation of agreements on the cessation of the arms race and on genuine measures of
disarmament, taking into account the need of States to protect their security.

20. Among such measures, effective measures of nuclear disarmament and the prevention of nuclear war
have the highest priority. To this end, it is imperative to remove the threat of nuclear weapons, to halt and
reverse the nuclear arms race until the total elimination of nuclear weapons and their delivery systems has been
achieved, and to prevent the proliferation of nuclear weapons. At the same time, other measures designed to
prevent the outbreak of nuclear war and to lessen the danger of the threat or use of nuclear weapons should be
taken.

21. Along with these measures, agreements or othe: effective measures should be adopted to prohibit or
prevent the development, production or use of other weapons of mass destruction. In this context, an agreement
on elimination of all chemical weapons should be concluded as a matter of high priority.

22. Together with negotiations on nuclear disarmament measures, negotiations should be carried out on
the balanced reduction of armed forces and of conventional armaments, based on the principle of undiminished
security of the parties with a view to promoting or enhancing stability at a lower military level. taking into
account the need of all States to protect their security. These negotiations should be conducted with particular
emphasis on armed forces and conventional weapons of nuclear-weapon States and other militarily significant
countries. There should also be negotiations on the limitation of international transfer of conventional weapons,
based in particular on the same principle, and taking into account the inalienable right to self-determination and
independence of peoples under colonial or foreign domination and the obligations of States to respect that right,
in accordance with the Charter of the United Nations and the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States, as well as the need of recipient States to protect
their security.
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23. Further international action should be taken to prohibit or restrict for humanit arian reasons the use of
specific conventional weapons, including those which may be excessively injurious, cau: e unnecessary suffering
or have indiscriminate effects.

24. Collateral measures in both the nuclear and conventional fields, together w th other measures spe-
cifically designed to build confidence, should be undertaken in order to contribute to th : creation of favourable
conditions for the adoption of additional disarmament measures and to further the relixation of international
tension.

25. Negotiations and measures in the field of disarmament shall be guided by the fundamental principles
set forth below.

26. All States Members of the United Nations reaffirm their full commitment to t! e purposes of the Char-
ter of the United Nations and their obligation strictly to observe its principles as well as ¢ ther relevant and gener-
ally accepted principles of international law relating to the maintenance of international [ zace and security. They
stress the special importance of refraining from the threat or use of force against the sove: eignty, territorial integ-
rity or political independence of any State, or against peoples under colonial or foreigr domination seeking to
exercise their right to self-determination and to achieve independence; non-intervention and non-interference in
the internal affairs of other States; the inviolability of international frontiers; and the peaceful settlement of
disputes, having regard to the inherent right of States to individual and collective self-def :nce in accordance with
the Charter.

27. In accordance with the Charter, the United Nations has a central role and primr ary responsibility in the
sphere of disarmament. In order effectively to discharge this role and facilitate and encou ‘age all measures in this
field, the United Nations should be kept appropriately informed of all steps in this fi:ld, whether unilateral,
bilateral, regional or multilateral, without prejudice to the progress of negotiations.

28. All the peoples of the world have a vital interest in the success of disarmar ient negotiations. Con-
sequently, all States have the duty to contribute to efforts in the field of disarmament. Al States have the right to
participate in disarmament negotiations. They have the right to participate on an equal fiioting in those multilat-
eral disarmament negotiations which have a direct bearing on their national security. W hile disarmament is the
responsibility of all States, the nuclear-weapon States have the primary responsibility fr nuclear disarmament
and, together with other militarily significant States, for halting and reversing the arms -ace. It is therefore im-
portant to secure their active participation.

29. The adoption of disarmament measures should take place in such an equitable ind balanced manner as
to ensure the right of each State to security and to ensure that no individual State or gro 1p of States may obtain
advantages over others at any stage. At each stage the objective should be undiminishe 1 security at the lowest
possible level of armaments and military forces.

30. An acceptable balance of mutual responsibilities and obligations for nuclear a 1d non-nuclear-weapon
States should be strictly observed.

31. Disarmament and arms limitation agreements should provide for adequate 1ieasures of verification
satisfactory to all parties concerned in order to create the necessary confidence and en: ure that they are being
observed by all parties. The form and modalities of the verification to be provided for in any specific agreement
depend upon and should be determined by the purposes, scope and nature of the agreem :nt. Agreements should
provide for the participation of parties directly or through the United Nations system in 1he verification process.
Where appropriate, a combination of several methods of verification as well as other compliance procedures
should be employed.

32. All States, in particular nuclear-weapon States, should consider various prop« sals designed to secure
the avoidance of the use of nuclear weapons, and the prevention of nuclear war. In this ¢ »ntext, while noting the
declarations made by nuclear-weapon States, effective arrangements, as appropriate, to assure non-nuclear-
weapon States against the use or the threat of use of nuclear weapons could strengthen the security of those States
and international peace and security.

33. The establishment of nuclear-weapon-free zones on the basis of agreements or arrangements freely
amrived at among the States of the zone concerned and the full compliance with those agreements or arrange-
ments, thus ensuring that the zones are genuinely free from nuclear weapons, and respect for such zones by
nuclear-weapon States constitute an important disarmament measure.

34. Disarmament, relaxation of international tension, respect for the right to self-determination and
national independence, the peaceful settlement of disputes in accordance with the Chart« r of the United Nations
and the strengthening of international peace and security are directly related to each ot1er. Progress in any of
these spheres has a beneficial effect on all of them; in turn, failure in one sphere has neg ative effects on others.

35. There is also a close relationship between disarmament and development. Progress in the former
would help greatly in the realization of the latter. Therefore resources released as a resul: of the implementation
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of disarmament measures should be devoted to the economic and social development of all nations and contrib-
ute to the bridging of the economic gap between developed and developing countries.

36. Non-proliferation of nuclear weapons is a matter of universal concern. Measures of disarmament must
be consistent with the inalienable right of all States, without discrimination, to develop, acquire and use nuclear
technology, equipment and materials for the peaceful use of nuclear energy and to determine their peaceful nu-
clear programmes in accordance with their national priorities, needs and interests, bearing in mind the need to
prevent the proliferation of nuclear weapons. International co-operation in the peaceful uses of nuclear energy
should be conducted under agreed and appropriate international safeguards applied on a non-discriminatory
basis.

37. Significant progress in disarmament, including nuclear disarmament, would be facilitated by parallel
measures to strengthen the security of States and to improve the international situation in general.

38. Negotiations on partial measures of disarmament should be conducted concurrently with negotiations
on more comprehensive measures and should be followed by negotiations leading to a treaty on general and
complete disarmament under effective international control.

39. Qualitative and quantitative disarmament measures are both important for halting the arms race. Ef-
forts to that end must include negotiations on the limitation and cessation of the qualitative improvement of
armaments, especially weapons of mass destruction, and the development of new means of warfare so that ulti-
mately scientific and technological achievements may be used solely for peaceful purposes.

40. Universality of disarmament agreements helps create confidence among States. When multilateral
agreements in the field of disarmament are negotiated, every effort should be made to ensure that they are univer-
sally acceptable. The full compliance of all parties with the provisions contained in such agreements would also
contribute to the attainment of that goal.

41. In order to create favourable conditions for success in the disarmament process, all States should
strictly abide by the provisions of the Charter of the United Nations, refrain from actions which might adversely
affect efforts in the field of disarmament, and display a constructive approach to negotiations and the political
will to reach agreements. There are certain negotiations on disarmament under way at different levels, the early
and successful completion of which could contribute to limiting the arms race. Unilateral measures of arms
limitation or reduction could also contribute to the attainment of that goal.

42. Since prompt measures should be taken in order to halt and reverse the arms race, Member States
hereby declare that they will respect the objectives and principles stated above and make every effort faithfully to
carry out the Programme of Action set forth in section III below.

Ill. PROGRAMME OF ACTION

43. Progress towards the goal of general and complete disarmament can be achieved through the im-
plementation of a programme of action on disarmament, in accordance with the goals and principles established
in the Declaration on disarmament. The present Programme of Action contains priorities and measures in the
field of disarmament that States should undertake as a matter of urgency with a view to halting and reversing the
arms race and to giving the necessary impetus to efforts designed to achieve genuine disarmament leading to
general and complete disarmament under effective international control.

44, The present Programme of Action enumerates the specific measures of disarmament which should be
implemented over the next few years, as well as other measures and studies to prepare the way for future negotia-
tions and for progress towards general and complete disarmament.

45. Priorities in disarmament negotiations shall be: nuclear weapons; other weapons of mass destruction,
including chemical weapons; conventional weapons, including any which may be deemed to be excessively in-
jurious or to have indiscriminate effects: and reduction of armed forces.

46. Nothing should preclude States from conducting negotiations on all priority items concurrently.

47. Nuclear weapons pose the greatest danger to mankind and to the survival of civilization. It is essential
to halt and reverse the nuclear arms race in all its aspects in order to avert the danger of war involving nuclear
weapons. The ultimate goal in this context is the complete elimination of nuclear weapons.

48. In the task of achieving the goals of nuclear disarmament, all the nuclear-weapon States, in particular
those among them which possess the most important nuclear arsenals, bear a special responsibility.

49. The process of nuclear disarmament should be carried out in such a way, and requires measures to
ensure, that the security of all States is guaranteed at progressively lower levels of nuclear armaments, taking
into account the relative qualitative and quantitative importance of the existing arsenals of the nuclear-weapon
States and other States concerned.

50. The achievement of nuclear disarmament will require urgent negotiation of agreements at appropriate
stages and with adequate measures of verification satisfactory to the States concerned for:
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(a) Cessation of the qualitative improvement and development of nuclear-weapc n systems:

(b) Cessation of the production of all types of nuclear weapons and their means of delivery, and of the
production of fissionable material for weapons purposes;

(¢) A comprehensive, phased programme with agreed time-frames, whenever fi asible, for progressive
and balanced reduction of stockpiles of nuclear weapons and their means of delivery, |:ading to their ultimate
and complete elimination at the earliest possible time.

Consideration can be given in the course of the negotiations to mutual and agreed li1itation or prohibition,
without prejudice to the security of any State, of any types of nuclear armaments.

51. The cessation of nuclear-weapon testing by all States within the framework of an effective nuclear
disarmament process would be in the interest of mankind. It would make a significant c« ntribution to the above
aim of ending the qualitative improvement of nuclear weapons and the development of new types of such
weapons and of preventing the proliferation of nuclear weapons. In this context the nego iations now in progress
on ‘‘a treaty prohibiting nuclear-weapon tests, and a protocol covering nuclear explosion: for peaceful purposes,
which would be an integral part of the treaty,’” should be concluded urgently and the 1 :sult submitted for full
consideration by the multilateral negotiating body with a view to the submission of a dr: ft treaty to the General
Assembly at the earliest possible date. All efforts should be made by the negotiating part es to achieve an agree-
ment which, following endorsement by the General Assembly, could attract the widest possible adherence. In
this context, various views were expressed by non-nuclear-weapon States that, pending the conclusion of this
treaty, the world community would be encouraged if all the nuclear-weapon States refrair ed from testing nuclear
weapons. In this connexion, some nuclear-weapon States expressed different views.

52. The Union of Soviet Socialist Republics and the United States of America ;hould conclude at the
earliest possible date the agreement they have been pursuing for several years in the secor d series of the strategic
arms limitation talks. They are invited to transmit in good time the text of the agreement to the General Assem-
bly. It should be followed promptly by further strategic arms limitation negotiations b¢ tween the two parties,
leading to agreed significant reductions of, and qualitative limitations on, strategic arms. It should constitute an
important step in the direction of nuclear disarmament and, ultimately, of establishment >f a world free of such
weapons.

53. The process of nuclear disarmament described in the paragraph on this subject :hould be expedited by
the urgent and vigorous pursuit to a successful conclusion of ongoing negotiations and he urgent initiation of
further negotiations among the nuclear-weapon States.

54. Significant progress in nuclear disarmament would be facilitated both by paiallel political or inter-
national legal measures to strengthen the security of States and by progress in the limii ation and reduction of
armed forces and conventional armaments of the nuclear-weapon States and other Starzs in the regions con-
cerned.

55. Real progress in the field of nuclear disarmament could create an atmosphere cinducive to progress in
conventional disarmament on a world-wide basis.

56. The most effective guarantee against the danger of nuclear war and the use >f nuclear weapons is
nuclear disarmament and the complete elimination of nuclear weapons.

. 57. Pending the achievement of this goal, for which negotiations should be vigorot sly pursued, and bear-
ing in mind the devastating results which nuclear war would have on belligerents and non belligerents alike, the
nuclear-weapon States have special responsibilities to undertake measures aimed at prev :nting the outbreak of
nuclear war, and of the use of force in international relations, subject to the provision: of the Charter of the
United Nations, including the use of nuclear weapons.

58. In this context all States, in particular nuclear-weapon States, should consid :r as soon as possible
various proposals designed to secure the avoidance of the use of nuclear weapons, the pre sention of nuclear war
and related objectives, where possible through international agreement, and thereby ensire that the survival of
mankind is not endangered. All States should actively participate in efforts to bring abc ut conditions in inter-
national relations among States in which a code of peaceful conduct of nations in intern: tional affairs could be
agreed and which would preclude the use or threat of use of nuclear weapons.

59. In the same context, the nuclear-weapon States are called upon to take ste)s to assure the non-
nuclear-weapon States against the use or threat of use of nuclear weapons. The Gener: 1 Assembly notes the
declarations made by the nuclear-weapon States and urges them to pursue efforts to corn:lude, as appropriate,
effective arrangements to assure non-nuclear-weapon States against the use or threat of use of nuclear weapons.

60. The establishment of nuclear-weapon-free zones on the basis of arrangements t ‘eely arrived at among
the States of the region concerned constitutes an important disarmament measure.

61. The process of establishing such zones in different parts of the world should b: encouraged with the
ultimate objective of achieving a world entirely free of nuclear weapons. In the proces: of establishing such
zones, the characteristics of each region should be taken into account. The States partic ipating in such zones
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should undertake to comply fully with all the objectives, purposes and principles of the agreements or arrange-
ments establishing the zones, thus ensuring that they are genuinely free from nuclear weapons.

62. With respect to such zones, the nuclear-weapon States in turn are called upon to give undertakings,
the modalities of which are to be negotiated with the competent authority of each zone, in particular:

(a) To respect strictly the status of the nuclear-weapon-free zone;
(b) To refrain from the use or threat of use of nuclear weapons against the States of the zone.

63. In the light of existing conditions, and without prejudice to other measures which may be considered
in other regions, the following measures are especially desirable:

(@) Adoption by the States concerned of all relevant measures to ensure the full application of the Treaty
for the Prohibition of Nuclear Weapons in Latin America (Treaty of Tlatelolco), taking into account the views
expressed at the tenth special session on the adherence to it;

(b) Signature and ratification of the Additional Protocols of the Treaty for the Prohibition of Nuclear
Weapons in Latin America (Treaty of Tlatelolco) by the States entitled to become parties to those instruments
which have not yet done so;

(¢) In Africa, where the Organization of African Unity has affirmed a decision for the denuclearization of
the region, the Security Council of the United Nations shall take appropriate effective steps whenever necessary
to prevent the frustration of this objective.

(d) The serious consideration of the practical and urgent steps, as described in the paragraphs above, re-
quired for the implementation of the proposal to establish a nuclear-weapon-free zone in the Middle East, in
accordance with the relevant General Assembly resolutions, where all parties directly concerned have expressed
their support for the concept and where the danger of nuclear-weapon proliferation exists. The establishment of a
nuclear-weapon-free zone in the Middle East would greatly enhance international peace and security. Pending
the establishment of such a zone in the region, States of the region should solemnly declare that they will refrain
on a reciprocal basis from producing, acquiring or in any other way possessing nuclear weapons and nuclear
explosive devices and from permitting the stationing of nuclear weapons on their territory by any third party, and
agree to place all their nuclear activities under International Atomic Energy Agency safeguards. Consideration
should be given to a Security Council role in advancing the establishment of a nuclear-weapon-free zone in the
Middle East:

(¢) All States in the region of South Asia have expressed their determination to keep their countries free of
nuclear weapons. No action should be taken by them which might deviate from the objective. In this context the
question of establishing a nuclear-weapon-free zone in South Asia has been dealt with in several resolutions of
the General Assembly, which is keeping the subject under consideration.

64. The establishment of zones of peace in various regions of the world under appropriate conditions, to
be clearly defined and determined freely by the States concerned in the zone, taking into account the characteris-
tics of the zone and the principles of the Charter of the United Nations, and in conformity with international law,
can contribute to strengthening the security of States within such zones and to international peace and security as
a whole. In this regard, the General Assembly notes the proposals for the establishment of zones of peace, inter
alia, in:

(@) South-East Asia where States in the region have expressed interest in the establishment of such a zone,
in conformity with their views;

() The Indian Ocean, taking into account the deliberations of the General Assembly and its relevant reso-
lutions and the need to ensure the maintenance of peace and security in the region.

65. Itis imperative, as an integral part of the effort to halt and reverse the arms race, to prevent the prolif-
eration of nuclear weapons. The goal of nuclear non-proliferation is on the one hand to prevent the emergence of
any additional nuclear-weapon States besides the existing five nuclear-weapon States, and on the other pro-
gressively to reduce and eventually eliminate nuclear weapons altogether. This involves obligations and respon-
sibilities on the part of both nuclear-weapon States and non-nuclear-weapon States, the former undertaking to
stop the nuclear arms race and to achieve nuclear disarmament by urgent application of the measures outlined in
the relevant paragraphs of this Final Document, and all States undertaking to prevent the spread of nuclear
weapons.

66. Effective measures can and should be taken at the national level and through international agreements
to minimize the danger of the proliferation of nuclear weapons without jeopardizing energy supplies or the de-
velopment of nuclear energy for peaceful purposes. Therefore, the nuclear-weapon States and the non-nuclear-
weapon States should jointly take further steps to develop an international consensus of ways and means, on a
universal and non-discriminatory basis, to prevent the proliferation of nuclear weapons.

67. Full implementation of all the provisions of existing instruments on non-proliferation, such as the
Treaty on the Non-Proliferation of Nuclear Weapons and/or the Treaty for the Prohibition of Nuclear Weapons in
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Latin America (Treaty of Tlatelolco) by States parties to those instruments will be an imp )rtant contribution to
this end. Adherence to such instruments has increased in recent years and the hope has b en expressed by the
parties that this trend might continue.

68. Non-proliferation measures should not jeopardize the full exercise of the ina ienable rights of all
States to apply and develop their programmes for the peaceful uses of nuclear energy for economic and social
development in conformity with their priorities, interests and needs. All States should also 1ave access to and be
free to acquire technology, equipment and materials for peaceful uses of nuclear energy, ta:ing into account the
particular needs of the developing countries. International co-operation in this field should be under agreed and
appropriate international safeguards applied through the International Atomic Energy Agency on a non-
discriminatory basis in order to prevent effectively the proliferation of nuclear weapons.

69. Each country’s choices and decisions in the field of the peaceful uses of nucl ar energy should be
respected without jeopardizing their respective fuel cycle policies or international co-opera ion, agreements and
contracts for the peaceful uses of nuclear energy, provided that the agreed safeguard measi res mentioned above
are applied.

70. Inaccordance with the principles and provisions of General Assembly resolution 32/50 of 8 December
1977, international co-operation for the promotion of the transfer and utilization of nu:lear technology for
economic and social development, especially in the developing countries, should be strer gthened.

71. Efforts should be made to conclude the work of the International Nuclear Fiel Cycle Evaluation
strictly in accordance with the objectives set out in the final communiqué of its Organizi1 g Conference.

72. All States should adhere to the Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of Warfare, signed at Geneva on 17 June 1925.

73. All States which have not yet done so should consider adhering to the Conventic n on the Prohibition
of the Development, Production and Stockpiling of Bacteriological (Biological) and To»in Weapons and on
Their Destruction.

74. States should also consider the possibility of adhering to multilateral agreement: concluded so far in
the disarmament field which are mentioned below in this section.

75. The complete and effective prohibition of the development, production and stockjiling of all chemical
weapons and their destruction represents one of the most urgent measures of disarmamen . Consequently, the
conclusion of a convention to this end, on which negotiations have been going on for severa| years, is one of the
most urgent tasks of multilateral negotiations. After its conclusion, all States should contr bute to ensuring the
broadest possible application of the convention through its early signature and ratification

76. A convention should be concluded prohibiting the development, production, st ckpiling and use of
radiological weapons.

77. In order to help prevent a qualitative arms race and so that scientific and technol »gical achievements
may ultimately be used solely for peaceful purposes, effective measures should be taken to ; void the danger and
prevent the emergence of new types of weapons of mass destruction based on new scie itific principles and
achievements. Efforts should be appropriately pursued aiming at the prohibition of such new types and new
systems of weapons of mass destruction. Specific agreements could be concluded on panicular types of new
weapons of mass destruction which may be identified. This question should be kept under ¢ ontinuing review.

78. The Committee on Disarmament should keep under review the need for a further prohibition of mili-
tary or any other hostile use of environmental modification techniques in order to eliminate -he dangers to man-
kind from such use.

79. In order to promote the peaceful use of and to avoid an arms race on the sea-bed and the ocean floor
and the subsoil thereof, the Committee on Disarmament is requested—in consultation with the States parties to
the Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other Weapons «if Mass Destruction
on the Sea-Bed and the Ocean Floor and in the Subsoil Thereof, and taking into account :he proposals made
during the 1977 Review Conference of the parties to that Treaty and any relevant technologi :al developments—
to proceed promptly with the consideration of further measures in the field of disarmament f »r the prevention of
an arms race in that environment.

80. In order to prevent an arms race in outer space, further measures should be tal en and appropriate
international negotiations held in accordance with the spirit of the Treaty on Principles Gove rning the Activities
of States in the Exploration and Use of Outer Space, including the Moon and Other Celes ial Bodies.

81. Together with negotiations on nuclear disarmament measures, the limitation and ; radual reduction of
armed forces and conventional weapons should be resolutely pursued within the framework f progress towards
general and complete disarmament. States with the largest military arsenals have a special r« sponsibility in pur-
suing the process of conventional armaments reductions.

82. In particular the achievement of a more stable situation in Europe at a lower level -»f military potential
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on the basis of approximate equality and parity, as well as on the basis of undiminished security of all States with
full respect for security interests and independence of States outside military alliances, by agreement on appro-
priate mutual reductions and limitations would contribute to the strengthening of security in Europe and consti-
tute a significant step towards enhancing international peace and security. Current efforts to this end should be
continued most energetically.

83. Agreements or other measures should be resolutely pursued on a bilateral, regional and multilateral
basis with the aim of strengthening peace and security at a lower level of forces, by the limitation and reduction
of armed forces and of conventional weapons, taking into account the need of States to protect their security,
bearing in mind the inherent right of self-defence embodied in the Charter of the United Nations and without
prejudice to the principle of equal rights and self-determination of peoples in accordance with the Charter, and
the need to ensure balance at each stage and undiminished security of all States. Such measures might include
those in the following two paragraphs.

84. Bilateral, regional and multilateral consultations and conferences should be held where appropriate
conditions exist with the participation of all the countries concerned for the consideration of different aspects of
conventional disarmament, such as the initiative envisaged in the Declaration of Ayacucho subscribed to by eight
Latin American countries on 9 December 1974.

85. Consultations should be carried out among major arms supplier and recipient countries on the limita-
tion of all types of international transfer of conventional weapons, based in particular on the principle of undi-
minished security of the parties with a view to promoting or enhancing stability at a lower military level, taking
into account the need of all States to protect their security as well as the inalienable right to self-determination
and independence of peoples under colonial or foreign domination and the obligations of States to respect that
right, in accordance with the Charter of the United Nations and the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States.

86. The United Nations Conference on Prohibitions or Restrictions of Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, to be held in
1979, should seek agreement, in the light of humanitarian and military considerations, on the prohibition or
restriction of use of certain conventional weapons including those which may cause unnecessary suffering or
have indiscriminate effects. The Conference should consider specific categories of such weapons, including
those which were the subject-matter of previously conducted discussions.

87. All States are called upon to contribute towards carrying out this task.

88. The result of the Conference should be considered by all States, especially producer States, in regard
to the question of the transfer of such weapons to other States.

89. Gradual reduction of military budgets on a mutually agreed basis, for example, in absolute figures or
in terms of percentage points, particularly by nuclear-weapon States and other militarily significant States, would
be a measure that would contribute to the curbing of the arms race and would increase the possibilities of reallo-
cation of resources now being used for military purposes to economic and social development, particularly for
the benefit of the developing countries. The basis for implementing this measure will have to be agreed by all
participating States and will require ways and means of its implementation acceptable to all of them, taking
account of the problems involved in assessing the relative significance of reductions as among different States
and with due regard to the proposals of States on all the aspects of reduction of military budgets.

90. The General Assembly should continue to consider what concrete steps should be taken to facilitate
the reduction of military budgets, bearing in mind the relevant proposals and documents of the United Nations on
this question.

91. In order to facilitate the conclusion and effective implementation of disarmament agreements and to
create confidence, States should accept appropriate provisions for verification in such agreements.

92. In the context of international disarmament negotiations, the problem of verification should be further
examined and adequate methods and procedures in this field be considered. Every effort should be made to
develop appropriate methods and procedures which are non-discriminatory and which do not unduly interfere
with the internal affairs of other States or jeopardize their economic and social development.

93. In order to facilitate the process of disarmament, it is necessary to take measures and pursue policies
to strengthen international peace and security and to build confidence among States. Commitment to
confidence-building measures could significantly contribute to preparing for further progress in disarmament.
For this purpose, measures such as the following, and other measures yet to be agreed upon, should be under-
taken:

(@) The prevention of attacks which take place by accident, miscalculation or communications failure by
taking steps to improve communications between Governments, particularly in areas of tension, by the estab-
lishment of *‘hot lines’” and other methods of reducing the risk of conflict;
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(b) States should assess the possible implications of their military research and de velopment for existing
agreements as well as for further efforts in the field of disarmament;

(¢) The Secretary-General shall periodically submit reports to the General Assemb y on the economic and
social consequences of the armaments race and its extremely harmful effects on world seace and security.

94. 1In view of the relationship between expenditure on armaments and economic 2 1d social development
and the necessity to release real resources now being used for military purposes to econon ic and social develop-
ment in the world, particularly for the benefit of the developing countries, the Secretary-G :neral should, with the
assistance of a group of qualified governmental experts appointed by him, initiate an exper : study on the relation-
ship between disarmament and development. The Secretary-General should submit an int rim report on the sub-
ject to the General Assembly at its thirty-fourth session and submit the final results to the Assembly at its thirty-
sixth session for subsequent action.

95. The expert study should have the terms of reference contained in the report of the Ad Hoc Group on
the Relationship between Disarmament and Development appointed by the Secretary-Gene ral in accordance with
General Assembly resolution 32/88 A of 12 December 1977. It should investigate the thr :e main areas listed in
the report, bearing in mind the United Nations studies previously carried out. The study should be made in the
context of how disarmament can contribute to the establishment of the new internationa economic order. The
study should be forward-looking and policy-oriented and place special emphasis on bot1 the desirability of a
reallocation, following disarmament measures, of tresources now being used for military purposes to economic
and social development, particularly for the benefit of the developing countries, and the su >stantive feasibility of
such a reallocation. A principal aim should be to produce results that could effectively guide the formulation of
practical measures to reallocate those resources at the local, national, regional and inter ational levels.

96. Taking further steps in the field of disarmament and other measures aimed at p omoting international
peace and security would be facilitated by carrying out studies by the Secretary-General it this field with appro-
priate assistance from governmental or consultant experts.

97. The Secretary-General shall, with the assistance of consultant experts appointes by him, continue the
study of the interrelationship between disarmament and international security requested it Assembly resolution
32/87 C of 12 December 1977 and submit it to the thirty-fourth session of the General . ssembly.

98. At ifts thirty-third and subsequent sessions the General Assembly should d:termine the specific
guidelines for carrying out studies, taking into account the proposals already submitted inc luding those made by
individual countries at the special session, as well as other proposals which can be introdi ced later in this field.
In doing so, the Assembly would take into consideration a report on these matters prep: red by the Secretary-
General.

99. In order to mobilize world public opinion on behalf of disarmament, the speci ic measures set forth
below, designed to increase the dissemination of information about the armaments race and the efforts to halt and
reverse it, should be adopted.

100. Governmental and non-governmental information organs and those of the U rited Nations and its
specialized agencies should give priority to the preparation and distribution of printed and audio-visual material
relating to the danger represented by the armaments race as well as to the disarmament ef orts and negotiations
on specific disarmament measures.

101.  In particular, publicity should be given to the Final Document of the tenth sjecial session.

102. The General Assembly proclaims the week starting 24 October, the day of he foundation of the
United Nations, as a week devoted to fostering the objectives of disarmament.

103. To encourage study and research on disarmament, the United Nations Cen:re for Disarmament
should intensify its activities in the presentation of information concerning the armaments r: ce and disarmament.
Also, the United Nations Educational, Scientific and Cultural Organization is urged to iitensify its activities
aimed at facilitating research and publications on disarmament, related to its fields of comyetence, especially in
developing countries, and should disseminate the results of such research.

104.  Throughout this process of disseminating information about developments in t1e disarmament field
of all countries, there should be increased participation by non-governmental organizatior ; concerned with the
matter, through closer liaison between them and the United Nations.

105. Member States should be encouraged to ensure a better flow of information w.th regard to the vari-
ous aspects of disarmament to avoid dissemination of false and tendentious information co icerning armaments,
and to concentrate on the danger of escalation of the armaments race and on the need for ; eneral and complete
disarmament under effective international control.

106. With a view to contributing to a greater understanding and awareness of the pr« blems created by the
armaments race and of the need for disarmament, Governments and governmental and noi -governmental inter-
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national organizations are urged to take steps to develop programmes of education for disarmament and peace
studies at all levels.

107. The General Assembly welcomes the initiative of the United Nations Educational, Scientific and
Cultural Organization in planning to hold a world congress on disarmament education and, in this connexion,
urges that organization to step up its programme aimed at the development of disarmament education as a distinct
field of study through the preparation, inter alia, of teachers’ guides, textbooks, readers and audio-visual mate-
rials. Member States should take all possible measures to encourage the incorporation of such materials in the
curricula of their educational institutes.

108. In order to promote expertise in disarmament in more Member States, particularly in the developing
countries, the General Assembly decides to establish a programme of feliowships on disarmament. The
Secretary-General, taking into account the proposal submitted to the special session, should prepare guidelines
for the programme. He should also submit the financial requirements of twenty fellowships to the General As-
sembly at its thirty-third session for inclusion in the regular budget of the United Nations, bearing in mind the
savings that can be made within the existing budgetary appropriations.

109. Implementation of these priorities should lead to general and complete disarmament under effective
international control, which remains the ultimate goal of all efforts exerted in the field of disarmament. Negotia-
tions on general and complete disarmament shall be conducted concurrently with negotiations on partial meas-
ures of disarmament. With this purpose in mind, the Committee on Disarmament will undertake the elaboration
of a comprehensive programme of disarmament encompassing all measures thought to be advisable in order to
ensure that the goal of general and complete disarmament under effective international control becomes a reality
in a world in which international peace and security prevail and in which the new international economic order is
strengthened and consolidated. The comprehensive programme should contain appropriate procedures for ensur-
ing that the General Assembly is kept fully informed of the progress of the negotiations including an appraisal of
the situation when appropriate and, in particular, a continuing review of the implementation of the programme.

110.  Progress in disarmament should be accompanied by measures to strengthen institutions for maintain-
ing peace and the settlement of international disputes by peaceful means. During and after the implementation of
the programme of general and complete disarmament, there should be taken, in accordance with the principles of
the Charter of the United Nations, the necessary measures to maintain international peace and security, including
the obligation of States to place at the disposal of the United Nations agreed manpower necessary for an inter-
national peace force to be equipped with agreed types of armaments. Arrangements for the use of this force
should ensure that the United Nations can effectively deter or suppress any threat or use of arms in violation of
the purposes and principles of the United Nations.

111.  General and complete disarmament under strict and effective international control shall permit States
to have at their disposal only those non-nuclear forces, armaments, facilities and establishments as are agreed to
be necessary to maintain internal order and protect the personal security of citizens and in order that States shall
support and provide agreed manpower for a United Nations peace force.

112. In addition to the several questions dealt with in this Programme of Action, there are a few others of
fundamental importance, on which, because of the complexity of the issues involved and the short time at the
disposal of the special session, it has proved impossible to reach satisfactory agreed conclusions. For those rea-
sons they are treated only in very general terms and, in a few instances, not even treated at all in the Programme.
It should be stressed, however, that a number of concrete approaches to deal with such questions emerged from
the exchange of views carried out in the General Assembly which will undoubtedly facilitate the continuation of
the study and negotiation of the problems involved in the competent disarmament organs.

IV. MACHINERY

113. While disarmament, particularly in the nuclear field, has become a necessity for the survival of man-
kind and for the elimination of the danger of nuclear war, little progress has been made since the end of the
Second World War. In addition to the need to exercise political will, the intemational machinery should be
utilized more effectively and also improved to enable implementation of the Programme of Action and help the
United Nations to fulfil its role in the field of disarmament. In spite of the best efforts of the intemational com-
munity, adequate results have not been produced with the existing machinery. There is, therefore, an urgent need
that existing disarmament machinery be revitalized and forums appropriately constituted for disarmament delib-
erations and negotiations with a better representative character. For maximum effectiveness, two kinds of bodies
are required in the field of disarmament—deliberative and negotiating. All Member States should be represented
on the former, whereas the latter, for the sake of convenience, should have a relatively small membership.

114. The United Nations, in accordance with the Charter, has a central role and primary responsibility in
the sphere of disarmament. Accordingly, it should play a more active role in this field and, in order to discharge
its functions effectively, the United Nations should facilitate and encourage all disarmament measures—
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unilateral, bilateral, regional or multilateral—and be kept duly informed through the Gen :ral Assembly, or any
other appropriate United Nations channel reaching all Members of the Organization, of ¢l disarmament efforts
outside its aegis without prejudice to the progress of negotiations.

115. The General Assembly has been and should remain the main deliberative organ of the United
Nations in the field of disarmament and should make every effort to facilitate the impleme tation of disarmament
measures. An item entitled ‘‘Review of the implementation of the recommendations anc decisions adopted by
the General Assembly at its tenth special session’’ shall be included in the provisional age nda of the thirty-third
and subsequent sessions of the General Assembly.

116. Draft multilateral disarmament conventions should be subjected to the normal procedures applicable
in the law of treaties. Those submitted to the General Assembly for its commendation sh uld be subject to full
review by the Assembly.

117. The First Committee of the General Assembly should deal in the future only with questions of dis-
armament and related international security questions.

118. The General Assembly establishes, as successor to the Commission originally established by resolu-
tion 502 (V1) of 11 January 1952, a Disarmament Commission, composed of all States N ‘embers of the United
Nations, and decides that:

(@) The Disarmament Commission shall be a deliberative body, a subsidiary organ « f the General Assem-
bly, the function of which shall be to consider and make recommendations on various p1dblems in the field of
disarmament and to follow up the relevant decisions and recommendations of the spec al session devoted to
disarmament. The Disarmament Commission should, inter alia, consider the elements of 1 comprehensive pro-
gramme for disarmament to be submitted as recommendations to the General Assembly : nd, through it, to the
negotiating body, the Committee on Disarmament;

(b) The Disarmament Commission shall function under the rules of procedure relat ng to the committees
of the General Assembly with such modifications as the Commission may deem necessary and shall make every
effort to ensure that, in so far as possible, decisions on substantive issues be adopted by consensus;

(c) The Disarmament Commission shall report annually to the General Assembly an 1 will submit for con-
sideration by the Assembly at its thirty-third session a report on organizational matters; i1 1979, the Disarma-
ment Commission will meet for a period not exceeding four weeks, the dates to be deci led at the thirty-third
session of the Assembly;

(d) The Secretary-General shall furnish such experts, staff and services as are nece sary for the effective
accomplishment of the Commission’s functions.

119. A second special session of the General Assembly devoted to disarmament sh« uld be held on a date
to be decided by the Assembly at its thirty-third session.

120. The General Assembly is conscious of the work that has been done by the int: mational negotiating

body that has been meeting since 14 March 1962 as well as the considerable and urgent werk 1that remains to be
accomplished in the field of disarmament. The Assembly is deeply aware of the continu ng requirement for a

single multilateral disarmament negotiating forum of limited size taking decisions on the »asis of consensus. It
attaches great importance to the participation of all the nuclear-weapon States in an app opriately constituted
negotiating body, the Committee on Disarmament. The Assembly welcomes the agreeme nt reached following
appropriate consultations among the Member States during the special session of the Gene: al Assembly devoted
to disarmament, that the Committee on Disarmament will be open to the nuclear-weapon .itates, and thirty-two
to thirty-five other States to be chosen in consultation with the President of the thirty-seco 1d session of the As-
sembly; that the membership of the Committee on Disarmament will be reviewed at regu lar intervals; that the
Committee on Disarmament will be convened in Geneva not later than January 1979 by the country whose name
appears first in the alphabetical list of membership; and that the Committee on Disarman ent will:

(@) Conduct its work by consensus;
(b) Adopt its own rules of procedure;
(¢) Request the Secretary-General of the United Nations, following consultations w th the Committee on

Disarmament, to appoint the Secretary of the Committee, who shall also act as his perso 1al representative, to
assist the Committee and its Chairman in organizing the business and time-tables of the ‘ommittee;

(d) Rotate the chairmanship of the Committee among all its members on a monthl « basis;

(e) Adopt its own agenda taking into account the recommendations made to it by tt e General Assembly
and the proposals presented by the members of the Committee;

(f) Submit a report to the General Assembly annually, or more frequently as approg riate, and provide its
formal and other relevant documents to the States Members of the United Nations on a r ‘gular basis;

(g) Make arrangements for interested States, not members of the Committee, to sub it to the Committee
written proposals or working documents on measures of disarmament that are the subject of negotiation in the
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Committee and to participate in the discussion of the subject-matter of such proposals or working documents;

(h) Invite States not members of the Committee, upon their request, to express views in the Committee
when the particular concems of those States are under discussion;

(i) Open its plenary meetings to the public unless otherwise decided.

[21. Bilateral and regional disarmament negotiations may also play an important role and could facilitate
negotiations of multilateral agreements in the field of disarmament.

122. At the earliest appropriate time, a world disarmament conference should be convened with universal
participation and with adequate preparation.

123. In order to enable the United Nations to continue to fulfil its role in the field of disarmament and to
carry out the additional tasks assigned to it by this special session, the United Nations Centre for Disarmament
should be adequately strengthened and its research and information functions accordingly extended. The Centre
should also take account fully of the possibilities offered by specialized agencies and other institutions and pro-
grammes within the United Nations system with regard to studies and information on disarmament. The Centre
should also increase contacts with non-governmental organizations and research institutions in view of the valu-
able role they play in the field of disarmament. This role could be encouraged also in other ways that may be
considered as appropriate.

124. The Secretary-General is requested to set up an advisory board of eminent persons, selected on the

basis of their personal expertise and taking into account the principle of equitable geographical representation, to
advise him on various aspects of studies to be made under the auspices of the United Nations in the field of

disarmament and arms limitation, including a programme of such studies.

125. The General Assembly notes with satisfaction that the active participation of the Member States in
the consideration of the agenda items of the special session and the proposals and suggestions submitted by them
and refiected to a considerable extent in the Final Document have made a valuable contribution to the work of the
special session and to its positive conclusion. Since a number of those proposals and suggestions, which have
become an integral part of the work of the special session of the General Assembly, deserve to be studied further
and more thoroughly, taking into consideration the many relevant comments and observations made in both the
general debate in plenary meeting and the deliberations of the Ad Hoc Committee of the Tenth Special Session,
the Secretary-General is requested to transmit, together with this Final Document, to the appropriate deliberative
and negotiating organs dealing with the questions of disarmament all the official records of the special session
devoted to disarmament, in accordance with the recommendations which the Assembly may adopt at its thirty-
third session. Some of the proposals put forth for the consideration of the special session are listed below:

(@) Text of the decision of the Central Committee of the Romanian Communist Party concerning
Romania’s position on disarmament and, in particular, on nuclear disarmament, adopted on 9 May 1978;

() Views of the Swiss Government on problems to be discussed at the tenth special session of the General
Assembly;

(c) Proposals of the Umion of Soviet Socialist Republics on practical measures for ending the arms race;

(d) Memorandum from France concerning the establishment of an International Satellite Monitoring
Agency;

(¢} Memorandum from France concerning the establishment of an International Institute for Research on
Disarmament:

(f) Proposal by Sri Lanka for the establishment of a World Disarmament Authority;

(g) Working paper submitted by the Federal Republic of Germany entitled ‘‘Contribution to the seis-
mological verification of a comprehensive test ban’;

(h) Working paper submitted by the Federal Republic of Germany entitled ‘‘Invitation to attend an inter-
national chemical-weapon verification workshop in the Federal Republic of Germany’’;

(f) Working paper submitted by China on disarmament;

(j) Working paper submitted by the Federal Republic of Germany concerning zones of confidence-
building measures as a first step towards the preparation of a world-wide convention on confidence-building
measures;

(k) Proposal by Ireland for a study of the possibility of establishing a system of incentives to promote arms
control and disarmament;

(/) Working paper submitted by Romania concerning a synthesis of the proposals in the field of disarma-
ment;
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(m) Proposal by the United States of America on the establishment of a United liations Peace-keeping
Reserve and on confidence-building measures and stabilizing measures in various regions including notification
of manceuvres, invitation of observers to manceuvres, and United Nations machinery to st ady and promote such
measures;

(n) Proposal by Umuguay on the possibility of establishing a polemological agenc /;

(0) Proposal by Belgium, Canada, Denmark, Germany, Federal Republic of, [reland, Italy, Japan,
Luxembourg, the Netherlands, New Zealand, Norway, Sweden, the United Kingdom of Great Britain and
Northem Ireland and the United States of America on the strengthening of the security rol¢ of the United Nations
in the peaceful settlement of disputes and peace-keeping;

(p) Memorandum from France concerning the establishment of an International 1}isarmament Fund for
Development;

(@) Proposal by Norway entitled ‘‘Evaluation of the impact of new weapons on arr 1s control and disarm-
ament efforts’’;

(r) Note verbale transmitting the text, signed in Washington on 22 June 1978 by th¢ Ministers for Foreign
Affairs of Argentina, Bolivia, Chile, Colombia, Ecuador, Panama, Peru and Venezuela, eaffirming the princi-
ples of the Declaration of Ayacucho with respect to the limitation of conventional weag ns;

(s) Memorandum from Liberia entitled ‘‘Declaration of a new philosophy on disz rmament’’;

(r) Statements made by the representatives of China, on 22 June 1978, on the draft “inal Document of the
tenth special session;

(#) Proposal by the President of Cyprus for the total demilitarization and disarmarr 2nt of the Republic of
Cyprus and the implementation of the resolutions of the United Nations;

(v) Proposal by Costa Rica on economic and social incentives to halt the arms ra e;
(w) Amendments submitted by China to the draft Final Document of the tenth sp cial session;
(x) Proposals by Canada for the implementation of a strategy of suffocation of th - nuclear arms race;

(y) Draft resolution submitted by Cyprus, Ethiopia and India on the urgent need f r cessation of further
testing of nuclear weapons;

(z) Draft resolution submitted by Ethiopia and India on the non-use of nuclear weaf ons and prevention of
nuclear war;

(aa) Proposal by the non-aligned countries on the establishment of a zone of peace i1 the Mediterranean;
(bb) Proposal by the Government of Senegal for a tax on military budgets;

(cc) Proposal by Austria for the transmission to Member States of working paper £ /AC.187/109 and the
ascertainment of their views on the subject of verification;

(dd) Proposal by the non-aligned countries for the dismantling of foreign military bases in foreign ter-
ritories and withdrawal of foreign troops from foreign territories;

(ee) Proposal by Mexico for the opening, on a provisional basis, of an ad hoc iccount in the United
Nations Development Programme to use for development the funds which may be releasec as a result of disarm-
ament measures;

(ff)  Proposal by Italy on the role of the Security Council in the field of disarmame 1t in accordance with
Article 26 of the Charter of the United Nations;

(gg) Proposal by the Netherlands for a study on the establishment of an intenationa disarmament organi-
zation.

126. In adopting this Final Document, the States Members of the United Nations s« lemnly reaffirm their
determination to work for general and complete disarmament and to make further colle ‘tive efforts aimed at
strengthening peace and international security; eliminating the threat of war, particularl: nuclear war; imple-
menting practical measures aimed at halting and reversing the arms race; strengthening tie procedures for the
peaceful settlement of disputes; and reducing military expenditures and utilizing the resou. ces thus released in a
manner which will help to promote the well-being of all peoples and to improve the econc mic conditions of the
developing countries.

127. The General Assembly expresses its satisfaction that the proposals submitted to its special session
devoted to disarmament and the deliberations thereon have made it possible to reaffirm a1 d define in this Final
Document fundamental principles, goals, priorities and procedures for the implementati>n of the above pur-
poses, either in the Declaration or the Programme of Action or in both. The Assembly also welcomes the impor-
tant decisions agreed upon regarding the deliberative and negotiating machinery and is cc nfident that these or-
gans will discharge their functions in an effective manner.

128. Finally, it should be borne in mind that the number of States that participated n the general debate,
as well as the high level of representation and the depth and scope of that debate, are unprec >dented in the history
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of disarmament efforts. Several Heads of State or Government addressed the General Assembly. In addition,
other Heads of State or Government sent messages and expressed their good wishes for the success of the special
session of the Assembly. Several high officials of specialized agencies and other institutions and programmes
within the United Nations system and spokesmen of twenty-five non-governmental organizations and six re-
search institutes also made valuable contributions to the proceedings of the session. It must be emphasized,
moreover, that the special session marks not the end but rather the beginning of a new phase of the efforts of the
United Nations in the field of disarmament.

129. The General Assembly is convinced that the discussions of the disarmament problems at the special
session and its Final Document will attract the attention of all peoples, further mobilize world public opinion and
provide a powerful impetus for the cause of disarmament.

(3) Follow-up of the special session of the General Assembly devoted to disarmament

Adequate continuation of the work of the session is ensured by the Final Document which pro-
vides for a follow-up system resting upon three basic documents: the first deals with machinery for
elaboration of specific measures outlined in the Programme of Action, the second with means to
supplement the Programme with additional proposals and initiatives and the third provides for
Member States to observe and influence the process of implementation.

(i) Consideration by the CCD

The fact that the summer session was the last session of the Conference of the Committee on
Disarmament, and the functioning of the Committee on Disarmament was to begin early in 1979,
influenced its work following the special session. In view of the relatively short time at its disposal,
and the several issues on its agenda which were still awaiting solution, the Committee was not able
to complete the work on the subjects under consideration or to initiate work on proposals or meas-
ures emanating from the Final Document.®* Member States did however make general statements
reiterating their views on disarmament problems in general as well as on specific measures recalling,
in particular, various proposals which they had put forward to promote solution of outstanding prob-
lems in the field of disarmament.®

(i) Consideration by the General Assembly

In the General Assembly, consideration of the matter of follow-up to the special session was
conducted under the item ‘“‘Review of the implementation of the recommendations and decisions
adopted by the General Assembly at its tenth special session’’, included in the agenda of the thirty-
third regular session in pursuance of the provisions of the Final Document. The discussions took
place both in the general debate and during the consideration of specific proposals emanating from
the proceedings of the special session.”

Fourteen draft resolutions were submitted in the First Committee, all of which were later
adopted by the General Assembly as resolutions 33/71 A to 33/71 N. Six of them (resolutions 33/71
B, 33/71 C, 33/71 E, 33/71 G, 33/71 1 and 33/71 M) shall be reviewed in other sections of the
present summary, as will also parts Il and III of resolution 33/71 H.

Resolution 33/71 A, on the matter of military and nuclear collaboration with Israel, was one of
those deferred from the special session. After considerable discussion in the plenary of the Assem-
bly, it was decided by a recorded vote of 70 to 38, with 26 abstentions, that a two-thirds majority
was not required. The draft resolution was then adopted by a recorded vote of 72 to 30 with 37
abstentions. The resolution inter alia requested the Security Council, in particular, to call upon all
States, under Chapter VH of the Charter and irrespective of any existing contracts, to refrain from
any supply of arms to Israel and to end all transfer of nuclear equipment or fissionable material or
technology to Israel.

S See para. 120 of the Final Document reproduced above.

6 See Official Records of the General Assembly, Thirty-third Session, Supplement No. 27 (A/33/27), vol. I,
particularly paras. 276-293.

7 Ibid., Thirty-third Session, Plenary Meetings, particularly 6th to 34th and 84th meetings; ibid., Thirty-
third Session, First Committee, 4th to 19th and 29th to 53rd meetings, and ibid., First Committee, Sessional
Fascicle, corrigendum.
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Resolution 33/71 D, which was adopted by consensus inter alia invited Siates to carry out ef-
fective measures to expose the danger of the arms race and increase public v nderstanding of the
urgent tasks in the field of disarmament.

Resolution 33/71 F, also adopted by consensus, inter alia urgently callec upon all States, in
particular the nuclear-weapon States, to make every effort to proceed along the road of binding and
effective international agreements in the field of disarmament, in order to traislate into practical
terms the measures called for in the Programme of Action.

Resolution 33/71 H was adopted by a recorded vote of 129 to none, with 13 abstentions. In its
part 1 it inter alia called upon the nuclear-weapon States involved in the negotia:ions on the conclu-
sion of a treaty on the prohibition of all nuclear weapon tests to submit to the C ommittee on Disar-
mament a draft treaty at the beginning of its 1979 session, called upon the S¢ viet Union and the
United States to speed up their negotiations on the second series of the strategic : rms limitation talks
and urged all nuclear-weapon States to proceed to consultations regarding an e.rly initiation of ur-
gent negotiations on the halting of the nuclear arms race and on a progressive anc balanced reduction
of stockpiles of nuclear weapons and their means of delivery. Under part III ¢ f the resolution the
Assembly decided to convene a second special session of the General Assembly devoted to disarm-
ament in 1982 at United Nations Headquarters in New York.

Resolution 33/71 J, adopted by a recorded vote of 121 to none, with 18 abstentions, dealt with
the proposal to establish an international satellite monitoring agency and reque: ted the preparation
of a study on this question. Resolution 33/71 K, which was adopted by conse 1sus, related to the
proposal for the establishment, under the auspices of the United Nations, of an in:ernational institute
for disarmament research.

Resolutions 33/71 L and M, which were also adopted by consensus, respec ively called for the
transmission to the organs dealing with the question of disarmament of the prcposals and sugges-
tions listed in paragraph 125 of the Final Document and for the formulation int:» a new philosophy
on disarmament of the new ideas, proposals and strategies set forth at the special session.

(b) Other comprehensive approaches to disarmament

(1) Consideration of general and complete disarmament

(i) Tenth special session of the General Assembly

General and complete disarmament under effective international control was referred to re-
peatedly during the special session in one context or another as the essential goal to strive towards.®
The concept of general and complete disarmament as the desired goal and the difficulty of its at-
tainment are both reflected in the Final Document, particularly in paragraphs 4. to 45, 83, 93 and
111 thereof.

(i) Consideration by the CCD

Most States represented in the principal disarmament negotiating body in 1978 continued to
refer to general and complete disarmament as the final goal of their efforts. The Committee, in ac-
cordance with a decision it had taken in 1977 established an ad hoc Working 3roup early in the
session to deal with the elaboration of the comprehensive programme of disarm: ment called for in
connexion with the Disarmament Decade. At the conclusion of its spring session, the Ad Hoc Work-
ing Group on a comprehensive disarmament programme submitted a report® to the Committee.

Following the special session on disarmament, the Ad Hoc Working Group v -as not reconvened
since the General Assembly had recommended that the Disarmament Commissicn should consider
the elements of a comprehensive programme of disarmament to be submitted as re commendations to
the General Assembly and, through it, to the Committee on Disarmament.

8 See Official Records of the General Assembly, Tenth Special Session, Plenary Meet ngs, 1st to 25th and
27th meetings; ibid., Ad Hoc Committee of the Tenth Special Session, 3rd to 16th meeting s and ibid., Ad Hoc
Committee of the Tenth Special Session, Sessional Fascicle, corrigendum.

® Official Records of the General Assembly, Thirty-third Session, Supplement No. 2 ' (A/33/27), vol. 11,
document CCD/571.



(iif) The Disarmament Commission'®

As indicated above, the Disarmament Commission is inter alia to consider the elements of a
comprehensive programme for disarmament. It held its first meetings, of an essentially organiza-
tional nature, from 9 to 13 October 1978 and submitted a report to the General Assembly.!!

(iv) Consideration by the General Assembly at its thirty~third session
The General Assembly adopted nine resolutions under the agenda item ‘‘General and complete
disarmament’’.

Those resolutions relating to strategic arms limitation talks (resolution 33/91 C), the carrying
out of a study on nuclear weapons (resolution 33/91 D), the carrying out of a study on regional
disarmament (resolution 33/91 E), the question of the non-stationing of nuclear weapons on the ter-
ritories of States where there are no such weapons at present (resolution 33/91 F), the prohibition of
the production of fissionable material for weapons purposes (resolution 33/91 H) and the relation-
ship between disarmament and international security (resolution 33/91 I) will be reviewed under the
relevant sections of this summary.

As to the remaining four resolutions, they related respectively to the continuation of the work
of the Disarmament Commission in accordance with its mandate as set down in paragraph 118 of the
Final Document of the Tenth Special Session (resolution 33/91 A!2), the consideration by all States
on a regional basis of arrangements for specific confidence building measures, taking into account
the specific conditions and requirements of each region (resolution 33/91 B?3) and the participation
of States in the work of the Committee on Disarmament (resolution 33/91 G'4).

In relation to the question of general and complete disarmament the General Assembly also
adopted resolution 33/71 H, parts I and 1II of which have been reviewed above: part II of the resolu-
tion recommended the inclusion in the agenda of the Disarmament Commission of two questions
related to disarmament, namely consideration of various aspects of the arms race and harmonization
of views on steps regarding a reduction of military budgets and part 1V requested the Committee on
Disarmament to undertake on a priority basis negotiations concerning a treaty on the complete pro-
hibition of nuclear-weapon tests and a treaty on the complete prohibition of the development, pro-
duction and stockpiling of all types of chemical weapons and on their destruction.

Finally, mention should be made of resolution 33/75'S which dealt in fact with the question of
the dismantling of foreign military bases and comes as such under the topic of general and complete
disarmament.

(2) Disarmament decade

In 1979, considerable disappointment was expressed during the tenth special session!® and the
thirty-third session!? of the General Assembly as well as in the CCD!® concerning lack of results in
fulfilment of the purposes and objectives of the Disarmament Decade, both in the area of channel-

10 The General Assembly, in its resolution 502 ( V1), created the United Nations Disarmament Commission
under the Security Council. Its membership, which originally embraced that of the Atomic Energy Commission
and the Commission for Conventional Armaments (i.e. the members of the Security Council and Canada), was
expanded by an additional 14 States in 1957 (General Assembly resolution 1150 (XII) ). In 1958, the General
Assembly decided (resolution 1252 D (XIII) ) that the Commission should, for 1959 and on ad hoc basis, be
composed of all States Members of the United Nations. Since the universalization of its membership, however,
the Commission met only twice in 1960 and in 1965. The new Disarmament Commission, composed of all
Members of the United Nations, was established as a successor to the original body in accordance with paragraph
118 of the Final Document of the tenth special session.

1Y Official Records of the General Assembly, Thirty-third Session, Supplement No. 42 (A/33/42).

12 Adopted by consensus.

13 Adopted by a recorded vote of 132 to none, with 2 abstentions.

14 Adopted by a vote of 106 to 9, with one abstention.

1S Adopted by a vote of 114 to 2, with 19 abstentions.

16 See Official Records of the General Assembly, Tenth Special Session, Plenary Meetings, 1st to 25th and
27th meetings; ibid., Tenth Special Session, Ad Hoc Committee of the Tenth Special Session, 3rd to 16th meet-
ings and ibid., Ad Hoc Committee of the Tenth Special Session, Sessional Fascicle, corrigendum.

7 Ibid., Thirty-third Session, Plenary Meetings, 6th to 34th and B4th meetings; ibid., Thirty-third Session,
First Committee, 4th to 50th and 54th meetings and ibid., First Committee, Sessional Fascicle, corrigendum.

18 Jbid., Supplement No. 27 (A/33/27), particularly vol. I, paras. 251-275.
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ling resources freed by disarmament measures to promote economic develo yment of developing
countries and that of the elaboration of a comprehensive programme dealing v-ith all aspects of the
disarmament problem. In its resolution 33/62, which was adopted by consensus, the General Assem-
bly inter alia expressed concern at this lack of results and noted with satisfaction the convening of
the Group of Governmental Experts on the Relationship between Disarmamen and Development.

(3) World Disarmament Conference

In 1978, the question of a world disarmament conference was considered argely in connexion
with the preparations for the special session of the General Assembly and it: results. In the Pre-
paratory Committee for the Special Session of the General Assembly'® and in th: Ad Hoc Committee
on the World Disarmament Conference?® as well as during the tenth special sess on?' and thirty-third
session” of the General Assembly, and in the CCD,* the USSR and other Eas ern European States
continued to urge the preparation and early convening of a world disarmament conference at which
actual disarmament agreements might be reached, while most Western Stat¢s continued to hold
restrained attitudes towards such a conference under current conditions. The n>n-aligned countries
generally supported the idea with the proviso, however, that all nuclear-weapon States should partic-
ipate. By its resolution 33/69, which was adopted without a vote, the General Assembly requested
the Ad Hoc Committee to remain currently informed of the attitudes of nuclear-+seapon States and of
all other States and to consider relevant observations, having especially in mi1d paragraph 122 of
the Final Document of the Tenth Special Session.

(¢) Nuclear disarmament

(1) Nuclear arms limitation and disarmament

In 1978, the special session of the General Assembly devoted to disarman ent provided an op-
portunity for stock-taking and thorough discussion of both old and new ideas i1 the area of nuclear
arms limitation and disarmament. With respect to specific measures relating to the cessation of the
nuclear arms race and nuclear disarmament, a number of proposals were put fo ‘ward in the context
of preparations for the special session?®. The draft final document contained in the report of the
Preparatory Committee?* clearly indicated the existence of divergent views reg: rding the manner in
which the process of nuclear disarmament should be carried out and the sp cific measures that
should be adopted. The painstaking and laborious efforts which were made at tie tenth special ses-
sion in order to arrive at a generally acceptable wording of the texts relating to tt e whole complex of
problems regarding the cessation of the nuclear arms race and nuclear disarma nent resulted in the
inclusion in the Final Document of paragraphs 20 and 32 (Declaration) and 4% to 50 and 53 to 58
(Programme of Action).

Within the CCD, questions relating to the cessation of the nuclear arn s race and nuclear
disarmament continued to figure prominently in the deliberations.?® As in previ)us years, the state-
ments generally stressed the overriding importance and urgency of early and substantial progress
towards the goal of nuclear disarmament.

"% Ibid., Tenth Special Session, Supplement No. I (A/S-10/1), vol. V, document A/AC.187/114, para.
3, and vol. VII, 21st to 42nd meetings.

; 20 Ibid., Supplement No. 3 (A/S-10/3 and Corr.1), and ibid., Thirty-third Session, $upplement No. 28 (A/
33/28).

2 Ibid., Tenth Special Session, Plenary Meetings, 1st to 25th and 27th meetings; /b d., Tenth Special Ses-
sion, Ad Hoc Committee of the Tenth Special Session, 3rd to 16th meetings and ibid., Ad Hoc Committee of the
Tenth Special Session, Sessional Fascicle, corrigendum.

22 Ibid., Thirty-third Session, First Committee, 4th to 50th and 59th meetings, and i »id., First Committee,
Sessional Fascicle, corrigendum.

B Ibid., Supplement No. 27 (A/33/27), vol. |, para. 293.

24 See The United Nations Disarmament Yearbook, vol. 2: 1977 (United Nations rublication, Sales No.
E.78.1X.4), p. 72-73.

25 Official Records of the General Assembly, Tenth Special Session, Supplement No 1 (A/8-10/1), vol. 1.

2°2See Official Records of the General Assembly, Thirty-third Session, Supplement Nc . 27 (A/33/27), vol. [,
paras. 20-156.

59



At the thirty-third session of the General Assembly, consideration of problems of nuclear ~rms
limitation and disarmament was resumed both in the general debate and in the First Commi.iee.?’
Statements of delegations generally reaffirmed the priority of nuclear disarmament. Beyond com-
ments of a general nature, there was a discussion of specific questions relating to the cessation of the
nuclear arms race and nuclear disarmament—including the prohibition of the manufacture of nuclear
weapons systerns and their gradual reduction with a view to their elimination, the non-use of nuclear
weapons and the prevention of nuclear war and the question of a suitable framework for negotiations
on nuclear disarmament.

By its resolution 33/91 F, adopted by a recorded vote of 105 to 18, with 12 abstentions, the
General Assembly called upon all nuclear-weapon States to refrain from stationing nuclear weapons
on the territories of States where there are no such weapons at present and upon all non-nuclear-
weapon States which do not have nuclear weapons on their territory to refrain from any steps which
would directly or indirectly result in the stationing of such weapons on their territories.

By its resolution 33/91 H, adopted by a recorded vote of 108 to 10, with 16 abstentions, the
Assembly requested the Committee on Disarmament to consider urgently the question of an
adequately verified cessation and prohibition of the production of fissionable material for nuclear
weapons and other nuclear explosive devices.

By its resolution 33/71 B, adopted by a recorded vote of 103 to 18, with 18 abstentions, the
General Assembly inter alia declared that (a) the use of nuclear weapons will be a violation of the
Charter of the United Nations and a crime against humanity and (b) the use of nuclear weapons
should therefore be prohibited, pending nuclear disarmament.

Finally, by its resolution 33/91 D, adopted by a recorded vote of 117 to none, with 21 absten-
tions, the General Assembly inter alia requested the Secretary-General to carry out a comprehensive
study providing factual information on present nuclear arsenals, trends in the technological de-
velopment of nuclear weapon systems, the effects of their use and the implications for international
security as well as for negotiations on disarmament of the doctrines of deterrence and other theories
concerning nuclear weapons and the continued quantitative increase and qualitative improvement
and development of nuclear weapon systems.

(2) Strategic Arms Limitation Talks

The SALT negotiations were one of the issues which received the greatest attention in the
course of the special session of the General Assembly,?® both in the context of nuclear disarmament
in general and specific measures of the Programme of Action which required urgent implementation.
They were also referred to within the CCD in the context of the debate on measures relating to
the cessation of the nuclear arms race.2® At the thirty-third session of the General Assembly, the
SALT II negotiations attracted considerable attention in the general debate as well as in the First
Committee . 3°

By its resolution 33/91 C, adopted by a recorded vote of 127 to 1, with 10 abstentions, the
General Assembly inter alia stressed once again with the greatest emphasis the necessity that the
Union of Soviet Socialist Republics and the United States of America strive to implement as soon as
possible the declarations made in 1977 by their respective heads of State and reiterated its invitation
to the Governments of both countries to adopt without delay all relevant measures to achieve that
objective.

(3) Cessation of nuclear weapon tests

At its tenth special session, the General Assembly had before it a special report prepared by the
CCD in response to the request of the Assembly in resolution 32/88 B, in which the Committee

27 Ibid., Plenary Meetings, 6th to 34th, 84th and 86th meetings; ibid., First Committee, 4th to 51st, 55th
and 57th meetings and ibid., First Committee, Sessional Fascicle, corrigendum.

28 See Official Records of the General Assembly, Tenth Special Session, Plenary Meetings, 1st to 25th and
27th meetings; ibid., Ad Hoc Committee of the Tenth Special Session, 3rd to 16th meetings, and ibid., Ad Hoc
Committee of the Tenth Special Session, Sessional Fascicle, corrigendum.

29 [bid., Thirty-third Session, Supplement No. 27 (A/33/27), vol. 1, paras. 20-53.

30 [bid., Plenary Meetings, 4th to 34th and 86th meetings; ibid., First Committee, 4th to 50th and 56th
meetings, and ibid., First Committee, Sessional Fascicle, corrigendum.
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stated that its highest priority remained the conclusion of a comprehensive test ban and described the
state of the bipartite negotiations being conducted by the USSR, the United Kin;:dom and the United
States with a view to reaching agreement on the provisions of a treaty prohibi ing nuclear weapon
tests and a protocol covering nuclear explosions for peaceful purposes.3! The q 1estion of the cessa-
tion of nuclear-weapon testing was dealt with in paragraph 51 of the Final Do :ument of the Tenth
Special Session.

At its thirty-third session,3? the General Assembly adopted two resolutions on this question. By
its resolution 33/71 C, adopted by 130 votes to 2, with 8 abstentions, it callei| upon all States, in
particular the nuclear-weapon States, to refrain from conducting any testing of 1 uclear weapons and
other nuclear explosive devices and by its resolution 33/60 which was adopted t y a recorded vote of
134 to 1, with 5 abstentions, it inter alia reaffirmed its conviction that a con prehensive test ban
treaty was a matter of the highest priority and urged the three above-mentione 1 States to expedite
their negotiations on the matter.

(4) Nuclear neutron weapon or reduced blast and enhanced
radiation weapon (neutron bomb)

Within the CCD, the Soviet Union submitted, on 9 March 1978, a draf convention on the
prohibition of the production, stockpiling, deployment and use of nuclear neutro1 weapons.3* At the
tenth special session,3* the question of the neutron bomb was dealt with mostly i1 general statements
in the debate at the plenary meetings. No specific paragraph or mention of the 1 eutron weapon was
included in the Final Document although a proposal to that effect was subn itted by the Soviet
Union.3%

At the thirty-third session of the General Assembly,36 the debate confirm ed the existence of
two main approaches to the question of the nuclear neutron weapon, namely that of the Eastern
European States and a number of non-aligned countries which regard the weaj on in question as a
separate issue, and that of the Western States which treat it in the context of the general question of
nuclear disarmament.

(5) Strengthening of the security of non-nuclear-weapon Sta.es

At the tenth special session,?” this question was mostly dealt with in stateme 1ts on the questions
of non-proliferation of nuclear weapons and of nuclear-weapon-free zone. It is referred to in para-
graphs 32 and 59 of the Final Document.

At the thirty-third session of the General Assembly, an item entitled **Conclusion of an inter-
national convention on the strengthening of guarantees of the security of non-nuclear States’” was
included in the agenda further to an initiative of the Soviet Union.3® It received considerable atten-
tion from Member States both during the general debate in the Assembly and ir the First Commit-
tee.3?

31 The CCD continued consideration of the matter after the conclusion of the tenth s secial session and re-
ported to the General Assembly at its thirty-third session on its work (see Official Records « f the General Assem-
bly, Thirty-third Session, Supplement No. 27 (A/33/27), vol. I, paras. 54-115).

32 See Official Records of the General Assembly, Thirty-third Session, Plenary Meei'ngs, 4th to 34th and
84th meetings, particularly 8th, 10th and l4th meetings; ibid., First Committee, 4th to 50th, 52nd and 57th
meetings, and ibid., First Committee, Sessional Fascicle, corrigendum.

33 See ibid., Supplement No. 27 (A/33/27), vol. II, document CCD/559.

34 Ibid., Tenth Special Session, Plenary Meetings, 1st to 25th and 27th meetings.

35 See A/S-10/AC.1/18, annex.

36 See Official Records of the General Assembly, Thirty-third Session, Plenary Meetir gs, 6th to 34th meet-
ings; ibid., Thirty-third Session, First Committee, 4th to 50th meetings; and ibid., First Commitiee, Sessional
Fascicle, corrigendum.

37 Ibid., Tenth Special Session, Plenary Meetings, 1st to 27th meetings; ibid., Tent! Special Session, Ad
Hoc Committee of the Tenth Special Session, 3rd to 16th meetings; and ibid., Ad Hoc Cc mmittee of the Tenth
Special Session, Sessional Fascicle, corrigendum.

38 See A/33/241, annex.

3 See Official Records of the General Assembly, Thirty-third Session, Plenary Meei ings, 6th to 34th and
84th meetings; ibid., First Committee, 20th to 28th and 58th to 61st meetings; and ibid., i'irst Committee, Ses-
sional Fascicle, corrigendum.
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By its resolution 33/72 A adopted by a recorded vote of 117 to 2, with 6 abstentions, the Gen-
eral Assembly inter alia considered it necessary to take effective measures for the security of non-
nuclear-weapon States through appropriate international arrangements and requested the Committee
on Disarmament to consider to that end the drafts of an international convention on the subject, as
well as all proposals concerning effective political and legal measures to assure the non-nuclear-
weapon States against the use or threat of use of nuclear weapons.

By its resolution 33/72 B, which was adopted by a recorded vote of 124 to none, with 14
abstentions, the General Assembly inter alia urged that urgent efforts should be made to conclude
effective arrangements to assure the non-nuclear-weapon States against the use or threat of use of
nuclear weapons.

(6) Treaty on the Non-Proliferation of Nuclear Weapons*°

The different views held by Member States with respect to the nature and source of the threat of
nuclear weapons proliferation and the measures needed to avert that threat, including the role of the
non-proliferation Treaty, were reflected in the draft final document contained in the report of the
Preparatory Committee for the Special Session*! and in the statements*> and proposals made at the
special session itself. They were also reflected in the Final Document where two separate paragraphs
(65 and 67) were included on the matter in order to permit the adoption of the Document by consen-
sus.

The question was also discussed in the CCD.43

At the thirty-third session of the General Assembly in the plenary and in the First Committee,4*
much of the discussion took place in connexion with the consideration of preparations for the Sec-
ond Review Conference of the Parties to the Treaty in light of the recommendation of the First Re-
view Conference held in 1975 which proposed to the depositary Governments that another confer-
ence to review the operation of the Treaty be held in 1980. On this question, the General Assembly
adopted resolution 33/57 by a vote of 122 to one, with 16 abstentions.

(7Y Nuclear-weapon-free zones

During the general debate in the plenary meetings of the tenth special session,*’ there was gen-
eral support for the concept of nuclear-weapon-free zones. This common view is reflected in para-
graphs 33 and 60 to 62 of the Final Document. The question was also referred to in the CCD*¢ and in
the General Assembly at its thirty-third session.4”

Regarding the Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of
Tlatelolco), the General Assembly adopted without a vote two resolutions, namely with respect to
Additional Protoco! I, resolution 33/58 in which it inter alia invited the United States and France to
become parties as soon as possible and, with respect to Additional Protocol II, resolution 33/61 in
which it inter alia noted with satisfaction that the USSR had announced its intention to become party
in the nearest future.*8 4%

40 Resolution 2723 (XXII), annex. Also reproduced in the Juridical Yearbook, 1968, p. 156.

41 Official Records of the General Assembly, Tenth Special Session, Supplement No. 1 (A/S-10/1), vol. L.

42 Ibid., Plenary Meetings, 1st to 25th and 27th meetings; ibid., Ad Hoc Committee of the Tenth Special
Session, 3rd to 16th meetings, and ibid., Ad Hoc Committee of the Tenth Special Session, Sessional Fascicle,
corrigendum.

43 See Official Records of the General Assembly, Thirty-third Session, Supplement No. 27 (A/33/27), vol.
1, paras. 136-151.

44 Ibid., Plenary Meetings, 6th to 34th and 84th meetings; ibid., First Committee, 4th to 50th and 59th
meetings; and ibid., First Committee, Sessional Fascicle, corrigendum.

45 See Official Records of the General Assembly, Tenth Special Session, Plenary Meetings, 1st to 25th and
27th meetings.

46 Ibid., Thirty-third Session, Supplement No. 27 (A/33/27), vol. 1, paras. 152-156.

47 Ibid., Plenary Meetings, 6th to 34th and 84th meetings; ibid., First Committee, 4th to 50th, 54th and
55th meetings, and ibid., First Committee, Sessional Fascicle, corrigendum.

48 The Soviet Union deposited its instrument of ratification on 8 January 1979 accompanied by a Statement,
the text of which is reproduced on p. 493 of the United Nations Disarmament Yearbook, vol. 3: 1978 (United
Nations publication, Sales No. E.79.1X.3).

4% With respect to the question of nuclear-weapon-free zones, reference is also made to General Assembly
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(d) Prohibition of other weapons

(1) Chemical and bacteriological (biological) weapons

(i) Chemical weapons

Proposals concerning the prohibition of chemical weapons were included in a large number of
the working papers which were submitted by delegations during the course of the work of the Pre-
paratory Committee for the Special Session of the General Assembly devote1 to disarmament.5?
Almost all of the papers which addressed themselves to the issue took the position that an early
conclusion of a convention on the prohibition of chemical weapons was a most urgent matter which
the international community must attend to in an expeditious manner. Consider ation of the question
at the tenth special session itselfs! resulted in the inclusion in the Final Docum :nt of paragraphs 21
and 75.

Within the CCD,5? the discussion on chemical weapons was rather trunca ed due to the feeling
on the part of most members that further papers on the area depended on the ouicome of the bilateral
negotiations taking place outside the framework of the Committee between the “Jnited States and the
Soviet Union.

At its thirty-third session,5* the General Assembly adopted without a vote : esolution 33/59 A in
which it inter alia urged all States to reach early agreement on the effective rohibition of the de-
velopment, production and stockpiling of all chemical weapons and on their d :struction, urged the
Soviet Union and the United States to submit their joint initiative to the Commi tee on Disarmament
in order to assist it in achieving early agreement on the prohibition of the deve!opment, production
and stockpiling of all chemical weapons and on their destruction and invited 1ill States to become
parties to the Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction®* a; well as to the Pro-
tocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Ot1er Gases. >3

(ii) Bacteriological (biological) weapons

The Final Document which emerged from the tenth special session of th:: General Assembly
contains two paragraphs—17 and 73-—on this question.

At the thirty-third session of the Assembly, the major part of the debate* c« ncerned the holding
of a review conference of the parties to the biological weapons convention. It resolution 33/59 B
which it adopted-without a vote, the Assembly, bearing in mind that the Convention would have

been in force for five years on 26 March 1980 and expecting that the Review C onference called for
in article XII of the above-mentioned Convention would take place near that c ate noted that, after

appropriate consultations, a preparatory committee of parties to the Convention was to be arranged.
Reference should also be made in this context to resolution 33/59 A summari: ed in subsection (i)
above.

(2) New weapons of mass destruction

In the course of consideration of the question of the prohibition of the de* elopment and man-
ufacture of new weapons of mass destruction and new systems of such weapon . at the tenth special

resolutions 33/63, 33/64 and 33/65, entitled respectively ‘‘Implementation of the Dec laration on the Denu-
clearization of Africa’’, ‘‘Establishment of a nuclear-weapon-free zone in the region of the Middle East’’ and
‘‘Establishment of a nuclear-weapon-free zone in South Asia’’.

50 See Official Records of the General Assembly, Tenth Special Session, Supplement No. 1 (A/S-10/1), vol.
I1-V1.

5V Ibid., Plenary Meetings, 1st to 25th and 27th meetings; ibid., Ad Hoc Committe ¢ of the Tenth Special
Session, 3rd to 16th meetings and ibid., Ad Hoc Committee of the Tenth Special Sessio 1, Sessional Fascicle,
corri&endum.

2 Ibid., Thirty-third Session, Supplement No. 27 (A/33/27), vol. I, paras. 157-18 .

33 Jbid., First Commirtee, 4th to 50th and 58th meetings and ibid., First Committe 2, Sessional Fascicle,
corrigendum.

4 Resolution 2826 (XXVI), annex. Also reproduced in the Juridical Yearbook, 1¢71, p. 118.

55 League of Nations, Treaty Series, vol. XCIV, p. 65.

6 See Official Records of the General Assembly, Thirty-third Session, First Comn ittee, 4th to 50th and
59th meetings; and ibid., First Committee, Sessional Fascicle, corrigendum.
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session,7 in the CCDS8 and at the thirty-third session of the General Assembly,’® the necessity for
action aimed at prohibition of such weapons received wide recognition.

At the tenth special session, an agreed formulation on new weapons of mass destruction was
worked out for the Final Document (see paragraphs 21, 39 and 77 thereof) and accepted by consen-
sus by all participating countries. Two divergent approaches on the issue were however apparent:
one, held in particular by the Eastern European States, favours the conclusion of a general agree-
ment banning the development and manufacture of new types of weapons of mass destruction and
new systems of such weapons and is reflected in resolution 33/66 B which the Assembly adopted by
a vote of 118 to none, with 24 abstentions; the other, held in particular by the Western States, advo-
cates conclusion of separate conventions concerning specific new types of weapons of mass destruc-
tion which might emerge on the basis of new scientific principles and achievements and is reflected
in resolution 33/66 A which was adopted by a vote of 117 to none, with 24 abstentions.

(3) Radiological weapons

Within the CCD#? and at the tenth special session,®! the question of a prohibition of radiological
weapons was considered in the more general context of the prohibition of the development and man-
ufacture of new types of weapons of mass destruction and of new systems of such weapons. It how-
ever is the subject of a specific paragraph—76—of the Final Document of the Tenth Special Ses-
sion. This paragraph reflects the generally accepted view that the conclusion of a convention on the
prohibition of radiological weapons is an attainable measure among disarmament issues, different
approaches to the question of the prohibition of new types of weapons of mass destruction not-
withstanding.

At its thirty-third session, the General Assembly,®? although it did not have before it any draft
resolutions on radiological weapons made reference to the negotiations on the subject in paragraph 1
of its resolution 33/66 A and in the fifth preambular paragraph of its resolution 33/66 B.

(4) Certain conventional weapons which may be deemed to be excessively injurious
or to have indiscriminate effects

Within the United Nations, this question has been discussed under various topics. For instance
at its twenty-seventh session in 1972, the Assembly considered the question under general and com-
plete disarmament. The following year, the Assembly discussed it as a separate agenda item entitled
‘‘Napalm and other incendiary weapons and all aspects of their possible use’’ and adopted resolution
3076 (XX VIII) by which it invited the Diplomatic Conference on the Reaffirmation and Develop-
ment of International Humanitarian Law Applicable in Armed Conflicts, which held four sessions
from 1974 to 1977, to consider the question of the use of napalm and other incendiary weapons, as
well as other specific conventional weapons which might be deemed to cause unnecessary suffering
or to have indiscriminate effects and to seek agreement on rules prohibiting or restricting the use of
such weapons.

At its thirty-second session in 1977, the General Assembly endorsed in its resolution 32/152,
the recommendation of that Conference that a United Nations Conference be convened not later than
1979 with a view to reaching agreement on prohibitions or restrictions of use of the weapons in
question.

57 Ibid., Tenth Special Session, Plenary Meetings, 1st to 25th and 27th meetings; ibid., Ad Hoc Committee
of the Tenth Special Session, 4th to 9th and 13th meetings and ibid., Ad Hoc Committee of the Tenth Special
Session, Sessional Fascicle, corrigendum.

58 Ibid., Thirty-third Session, Supplement No. 27 (A/33/27), vol. 1, paras. 188-211.

59 Ibid., Plenary Meetings, 6th to 34th and 84th meetings; ibid., First Committee, 4th to 50th and 55th
meetings and ibid., First Committee, Sessional Fascicle, corrigendum.

80 Ibid., Tenth Special Session, Supplement No. 2 (A/S-10/2), vol. 11, paras. 244-246; and ibid., Thirty-
third Session, Supplement No. 27 (A/33/27), vol. 1, paras. 212-217.

S Ibid., Plenary Meetings, 2nd to 24th meetings; ibid., Ad Hoc Committee of the Tenth Special Session,
gth and 13th meetings; and ibid., Ad Hoc Committee of the Tenth Special Session, Sessional Fascicle, corrigen-

um.

€ Ibid., Thirty-third Session, First Committee, 29th to 50th meetings, and ibid., First Committee, Ses-
sional Fascicle, corrigendum.
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In 1978 the question was examined during the tenth special session and th: thirty-third session
of the General Assembly as well as in the framework of the Preparatory Con ‘erence for the 1979
United Nations Conference called for in resolution 32/152.

At the tenth special session, a number of countries of all continents welcc med the decision of
the Assembly to convene the above-mentioned conference, an attitude which is reflected in para-
graphs 86 to 88 of the Final Document.

The Preparatory Conference was convened on 28 August 1978 at Geneva or a three-week ses-
sion. In the course of its work, 12 documents dealing with substantive iss les were submitted,
namely three draft proposals on incendiary weapons,* a draft proposal on fuc l-air explosives,®4 a
working paper on certain small-calibre weapons and projectiles,* draft clause; relating to the pro-
hibition of the use of incendiary weapons,5¢ the prohibition of the use of espec ally injurious small-
calibre projectiles,” the prohibition of the use of anti-personnel fragmentatio 1 weapons®® and the
prohibition of the use of flechettes,®® a preliminary outline of a treaty,’® a propc sal on the regulation
of the use of landmines and other devices”! and a draft proposal concerning non-detectable frag-
ments.”? At its closing meeting, the Preparatory Conference decided to hold : nother session.

At its thirty-third session, the General Assembly had before it the repoit of the Preparatory
Conference.”® During the discussions, both in plenary meetings and in the First Committee,”® which
concluded with the adoption of resolution 33/70, it appeared that while most « ountries support the
concept of prohibitions or limitations on the use of certain conventional weag ons because of their
excessively injurious or indiscriminate effects, the possible areas of agreem¢nt and the scope of
agreement which may be reached remain in doubt.

2. OTHER POLITICAL AND SECURITY QUESTIONS

(@) Declaration on the Preparation of Societies for Life i1 Peace

In its resolution 33/73, entitled ‘‘Declaration on the Preparation of Societie; for Life in Peace’’,
which it adopted on the recommendation of the First Committee,”> the General Assembly solemnly
invited all States to guide themselves in their activities by the recognition of the supreme importance
and necessity of establishing, maintaining and strengthening a just and durable | eace for present and
future generations and, in particular, to observe the following principles:

1. Every nation and every human being, regardless of race, conscience, anguage or sex, has
the inherent right to life in peace. Respect for that right, as well as for the othe - human rights, is in
the common interest of all mankind and an indispensable condition of advanct ment of all nations,
large and small, in all fields.

83 Official Records of the General Assembly, Thirty-third Session, Supplement No 44 (A/33/44), anneXx,
sects. A, K and L.

64 Ibid., secl.

65 Ibid., sect.

66 [pid., sect.

7 Ibid., sect.

58 Ibid., sect.

59 Ibid., sect.

70 Ibid., sect.

" Ibid., sect. .

72 Ibid., sect. J.

73 Official Records of the General Assembly, Thirty-third Session, Supplement No 44 (A/33/44).

74 [bid., Plenary Meetings, 6th to 33rd and 84th meetings; ibid., First Committe., 4th to 50th and 57th
meetings; and ibid., First Committee, Sessional Fascicle, corrigendum.

7% See the report of the First Committee to the thirty-third session of the General A: sembly on agenda item

50 (A/33/486).
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2. A warof aggression, its planning, preparation or initiation are crimes against peace and are
prohibited by international law.

3. In accordance with the purposes and principles of the United Nations, States have the duty
to refrain from propaganda for wars of aggression.

4. Every State, acting in the spirit of friendship and good-neighbourly relations, has the duty
to promote all-round, mutually advantageous and equitable political, economic, social and cultural
co-operation with other States, notwithstanding their socio-economic systems, with a view to secur-
ing their common existence and co-operation in peace, in conditions of mutual understanding of and
respect for the identity and diversity of all peoples, and the duty to take up actions conducive to the
furtherance of the ideals of peace, humanism and freedom.

5. Every State has the duty to respect the right of all peoples to self-determination, indepen-
dence, equality, sovereignty, the territorial integrity of States and the inviolability of their frontiers,
including the right to determine the road of their development, without interference or intervention
in their internal affairs.

6. A basic instrument of the maintenance of peace is the elimination of the threat inherent in
the arms race, as well as efforts towards general and complete disarmament, under effective inter-
national control, including partial measures with that end in view, in accordance with the principles
agreed upon within the United Nations and relevant international agreements.

7. Every State has the duty to discourage all manifestations and practices of colonialism, as
well as racism, racial discrimination and apartheid, as contrary to the right of peoples to self-
determination and to other human rights and fundamental freedoms.

8. Every State has the duty to discourage advocacy of hatred and prejudice against other
peoples as contrary to the principles of peaceful coexistence and friendly co-operation.

(b) Non-interference in the internal affairs of States

In its resolution 33/74, which it adopted on the recommendation of the First Committee,”¢ the
General Assembly infer alia urged all States to abide by the provisions of resolutions 31/91 and
32/153, which denounced any form of interference in the internal or external affairs of States and
called for all States to undertake measures to prevent any hostile or aggressive act or activities from
taking place within their territory and directed against the sovereignty, territorial integrity and politi-
cal independence of another State; and reaffirmed that a declaration on non-interference in the inter-
nal affairs of States would be an important contribution to the further elaboration of the principles
for strengthening equitable cooperation and friendly relations among States, based on sovereign
equality and mutual respect.

(¢) Implementation of the Declaration on the Strengthening of
International Security’’

In its resolution 33/75, which it adopted on the recommendation of the First Committee,”® the
General Assembly inter alia called upon all States to adhere fully, in international relations, to the
purposes and principles of the Charter of the United Nations; urged all members of the Security
Council, including its permanent members to consider and to take, as a matter of urgency, all the
necessary measures for ensuring the implementation of the decisions of the United Nations on the
maintenance of international peace and security; reaffirmed the legitimacy of the struggle of peoples
under colonial and alien domination to achieve self-determination and independence; reaffirmed its
opposition to any threat or use of force, intervention, aggression, foreign occupation or measure of
political and economic coercion which attempted to violate the sovereignty, territorial integrity,
independence and security of States or their right freely to dispose of their natural resources; and

76 Ibid.

77 Resolution 2734 (XXV). Also reproduced in the Juridical Yearbook, 1970, p. 62.

78 See the report of the First Committee to the thirty-third session of the General Assembly on agenda item
50 (A/33/486).
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considered that the implementation of the new international economic order as;uring a speedy de-
velopment of the developing countries, narrowing and overcoming the existiiig gap between the
developed and the developing countries and the democratization of the process -/f decision-making,
constituted an inseparable part of the efforts for the strengthening of internatio 1al peace and secu-
rity.

(d) Legal aspects of the peaceful uses of outer spaci:

The Legal Sub-Committee of the Committee on the Peaceful Uses of Cuter Space held its
seventeenth session from 13 March to 7 April 1978 in Geneva.”® It concentrated on the three priority
items of its agenda, namely: a draft treaty relating to the moon; the elaboration c f principles govern-
ing the use by States of artificial earth satellites for direct television broadcasting; and the legal im-
plications of remote sensing of the earth from space.

Working Group II (on direct satellite broadcasting) considered in detail th: text of a principle
on ‘‘consultations and agreements between States’’ as contained in annex V >f the report of the
Committee on the Peaceful Uses of Outer Space.®® The general exchange of vie'vs which took place
on this point indicated that the principle in question continued to be of fundam« ntal importance for
the international instrument under consideration but no final agreement on a sj ecific text could be
reached.

Working Group III (on remote sensing) gave consideration to the formulatin of five additional
draft principles on the key issues involved but, due to lack of consensus, the texts of those draft
principles had to be placed between square brackets.

Working Group I continued to give priority to the question of the natwal resources of the
moon, which was widely considered as the key issue whose solution could fac litate an agreement
on the other remaining issues. The exchange of views in the Working Group an:! informal consulta-
tions under the chairmanship of the representative of Austria led to the prepara:ion of the text of a
tentative draft treaty, which could however not be considered within the Workir g Group for lack of
time.#!

In addition to reviewing the work of its Working Groups, the Legal Sub-"ommittee devoted
some time to the question of the definition and/or delimitation of outer space an | questions relating
to the geostationary orbit as well as to the legal aspects of the use of nuclear posrer sources in outer
space, on which a working paper was circulated by a number of delegations.®

The report of the Legal Sub-Committee was considered by the Committee o 1 the Peaceful Uses
of Outer Space at its twenty-first session, held at United Nations Headquarters from 26 June to 7
July 1978.8* The Committee requested the Legal Sub-Committee to make every effort to accelerate
its work on the three priority issues on its agenda (direct satellite broadcasting, ‘emote sensing and
elaboration of the draft treaty relating to the moon). It also recommended that a its eighteenth ses-
sion, the Legal Sub-Committee should pursue its work on the questions related o definition and/or
delimitation of outer space and ‘outer space activities, bearing in mind also ques ions relating to the
geostationary orbit.

At its thirty-third session, the General Assembly adopted, on the recomme 1dation of the Spe-
cial Political Committee,®4 resolution 33/16 in which it inter alia endorsed the r:commendations of
the Committee on the Peaceful Uses of Outer Space concerning the future wor ¢ of its Legal Sub-
Committee.

79 For the report of the Legal Sub-Committee see document A/AC.105/218.

80 See Official Records of the General Assembly, Thirty-second Session, Suppleme: t No. 20 (A/32/20).

81 Ibid., Thirty-third Session, Supplement No. 20 (A/33/20), Annex IL

82 See document A/AC.105/218, Annex 1V.

83 For the report of the Committee, see Official Records of the General Assembly, Thirty-third Session,
Supplement No. 20 (A/33/20).

84 See the report of the Special Political Committee to the thirty-third session of the General Assembly on
agenda items 51 and 52 (A/33/344).
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3. ECONOMIC, SOCIAL AND HUMANITARIAN QUESTIONS

(@) Economic questions

(1) Code of conduct on the transfer of technology

At its thirty-first session in 1976, the General Assembly, by its resolution 31/159, endorsed
resolution 89 (IV) of 30 May 1976 of the United Nations Conference on Trade and Development
relating to the establishment within the Conference of an intergovernmental group of experts which
should elaborate the draft of an international code of conduct on the transfer of technology as soon as
possible and decided to convene a United Nations conference under the auspices of the United
Nations Conference on Trade and Development, to be held early in 1978, to negotiate on the draft
elaborated by the jury of experts mentioned above and to take all decisions necessary for the adop-
tion of the final document embodying the code of conduct for the transfer of technology, including
the decision on its legal character.

Pursuant to General Assembly resolution 32/188, the Conference met from 16 October to 10
November 1978. It had before it the report of the Intergovernmental Group of Experts, which con-
tained a draft international code of conduct on the transfer of technology.®*

The Conference did not complete its mandate and requested the Secretary-General of
UNCTAD to convene a second session of the Conference in 1979.8¢

By its resolution 33/157, adopted on the recommendation of the Second Committee,?? the
General Assembly strongly urged intensified effort towards a successful conclusion of the Confer-
ence and requested the Secretary-General to take the necessary measures for convening a resumed
session as well as a subsequent session if necessary.

(2) Questions relating to transnational corporations®®

The Commission on Transnational Corporations, established by Economic and Social Council
resolution 1913 (LVII) of 5 December 1974, has assigned the highest priority among its various
tasks to the formulation of a code of conduct.?® In 1976, the Commission established an Inter-
governmental Working Group on a Code of Conduct which held its first, second, third and fourth
sessions in 1976, 1977, and 1978 respectively.

At its fourth session in 1978, the Commission on Transnational Corporations had before it the
report of the Intergovernmental Working Group on its third and fourth sessions (E/C.10/36), in
which reference was made to a document containing the Chairman’s suggestions for an annotated
outline of a code of conduct (E/C.10/31).

The Commission instructed the Working Group to continue its work and addressed to the
Economic and Social Council recommendations on the time-table of the Working Group, which the
Council endorsed in its resolution 1978/71. The documentation which was prepared for the sixth
session of the Working Group to be held early in 1979 included a paper entitled *‘Transnational
Corporations: Code of conduct; formulations by the Chairman’*° and a report of the Secretariat on
certain modalities for the implementation of a code of conduct in relation to its possible legal nature.

By its resolution 1978/71, the Economic and Social Council also decided to establish a Com-
mittee on an International Agreement on Illicit Payments and to convene if possible in 1980 a con-
ference of plenipotentiaries to conclude an international agreement on illicit payments.

8 TD/CODE TOT/1.

86 TD/CODE TOT/10 and Add.l.

87 See the report of the Second Committee to the thirty-third session of the General Assembly on agenda
item 59 (A/33/526).

88 For the background to the work carried out within the United Nations on the question, see a report of the
Secretariat entitled ‘‘Transnational Corporations: Issues involved in the Formulation of a Code of Conduct’’
(E/C.10/17).

89 E/C.10/AC.2/8.

%0 E/C.10/AC.2/9.
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(3) Restrictive business practices

At its fourth session in 1976, the United Nations Conference on Trad: and Development
(UNCTAD) decided in section III, paragraph 3, of resolution 96 (I1V) that actic n should be taken at
the international level, particularly within the framework of UNCTAD, includig negotiations with
the objective of formulating a set of multilaterally agreed equitable principles a1d rules for the con-
trol of restrictive business practices having adverse effects on international tradc , particularly that of
developing countries, and on the economic development of those countries.

The Ad Hoc Group of Experts on Restrictive Practices which was conve 1ed pursuant to that
resolution held five sessions between 1976 and 1978. Its report on its fifth sessic o held from 10 to 21
July 1978 contained the text of agreed provisions and of proposals for additic nal provisions.®!

On the elaboration of a model law or laws on restrictive business practict s, the Secretariat of
UNCTAD submitted to the 4d Hoc Group of Experts at its fifth session the first draft of a model law
or laws to assist developing countries in devising appropriate legislation.%?

At its eighteenth session, in 1978, the Trade and Development Board took note of the report of
the Ad Hoc Group of Experts and decided to convene a further session of the G roup before the fifth
session of UNCTAD to be held in 1979, in order to enable the Group to comple e its work on the set
of principles and rules and to make further progress on a model law or laws or restrictive business
practices.

By its resolution 33/153 adopted on the recommendation of the Second Co nmittee,*? the Gen-
eral Assembly, taking into account the progress made within UNCTAD towards the formulation of a
set of principles and rules, as well as on a model law or laws, concerning restr ctive business prac-
tices, decided to convene in the period between September 1979 and April 1930 a United Nations
Conference on Restrictive Business Practices to negotiate on the basis of the work already done
within UNCTAD, and to take all decisions necessary for the adoption of a set of multilaterally
agreed equitable principles and rules for the control of restrictive business prac ices having adverse
effects on international trade, particularly that of developing countries, and c¢n the economic de-
velopment of those countries, including a decision on the legal character of the ¢ rinciples and rules.

(b) Office of the United Nations High Commissioner for Rifugees®*

In 1978, the international community’s growing humanitarian concern for refugees and dis-
placed persons and its correspondingly increased level of support for UNHCR has enabled the Of-
fice’s international protection activities to attain an unprecedented level. Fur hermore, there has
been a growing realization of the importance of international solidarity as the n :cessary framework
for the effective exercise of the international protection.

The High Commissioner has been frequently called upon to intervene with Governments in
order to ensure that basic refugees’ rights (particularly in relation to asylum, non refoulement, ex-
pulsion, personal safety, detention and the right to take up employment) are respected. The Office
has also been active in the areas of issuance of travel and identity documents, r aturalization, deter-
mination of refugee status, voluntary repatriation and family reunification.

In the promotional field, the High Commissioner’s efforts have been directed essentially
towards (a) encouraging further accessions to the basic international refugee i1struments, namely
the 1951 Convention®s and the 1967 Protocol relating to the Status of Refugees; ¢ and (b) encourag-

! Document TD/B/C.2/AC.6/18. The report of the Ad Hoc Group of Experts on its previous four sessions
are tg/be found in documents TD/B/C.2/AC.6/7 (first and second sessions), TD/B/C.2/A >.6/10 and TD/B/C.2/
AC.6/13.

22 Document TD/B/C.2/AC.6/16/Rev.1.

93 See the report of the Second Committee to the thirty-third session of the Genera Assembly on agenda
item 59 (A/33/526).

94 For detailed information, see Official Records of the General Assembly, Thirty- hird Session, Supple-
ment No. 12 and 124 (A/33/12 and Add.1) and ibid., Thirty-fourth Session, Supplement } ‘0. 12 and 124 (A/34/
12 and Add.l).

5 United Nations, Treaty Series, vol. 189, p. 137.

* Ibid., vol. 606, p. 267. Also reproduced in the Juridical Yearbook, 1967, p. 2¢5.
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ing the adoption by States of appropriate legislation and/or administration measures to ensure that
the provisions of these international instruments are effectively implemented.

During 1978, four more States acceded to the 1951 Convention and to the 1967 Protocol.
It should also be noted that the American Convention on Human Rights of 1969 (the ‘‘Pact of San
José, Costa Rica’’), which contains important provisions relating to asylum and gives expression to
the fundamental principle of non-refoulement entered into force on 18 July 1978 and that one addi-
tional State acceded to the 1961 Convention on the Reduction of Statelessness. On the other hand
the status of the OAU Convention of 1969 Governing the Specific Aspects of Refugee problems in
Africa,®” the 1954 Convention relating to the Status of Stateless Persons,® the 1957 Agreement®®
and 1973 Protocol relating to Refugee Seamen and the European Agreement of 1959 on the Aboli-
tion of Visas for Refugees, remained unchanged.

At its thirty-third session, the General Assembly, by its resolution 33/26 adopted on the rec-
ommendation of the Third Committee, %9 inter alia deplored the fact that refugees often faced the
threat of refoulement, arbitrary detention and the denial of asylum; noted that it was necessary to
ensure their basic human rights, protection and safety, inter alia, through further accessions to and a
more effective implementation of international instruments; and urged Governments to continue to

facilitate the work of the High Commissioner in the field of international protection by considering
accessions to relevant instruments, the effective implementation of these instruments and the

scrupulous observance of humanitarian principles with respect to the granting of asylum and the
non-refoulement of refugees.

(c) International drug control

A note entitled ‘‘Implementation of the international treaties on the control of narcotic drugs”’
(E/CN.7/624 and Add.1-2) prepared by the Secretary-General for the twenty-eighth session of the
Commission on Narcotic Drugs held at Geneva from 12 to 23 February 1979, provided information
on the status of the Single Convention on Narcotic Drugs, 1961,'°! of that Convention as amended
by the 1972 Protocol Amending the Single Convention on Narcotic Drugs, 1961,'92 and of the Con-
vention on Psychotropic Substances 1971.193

The note also dealt with (@) communication by governments of national laws and regulations
under relevant international treaties, (b) notifications and notes verbales received from governments
concerning the implementation of international drug control treaties in general; (c) the question of
the simplification of existing procedures for the international transfer of samples of seized drugs; (d)
notifications concerning the scope of control of the Single Convention, 1961 and of that Convention
as amended by the 1972 Protocol, and (e¢) various questions concerning the implementation of the
1971 Convention on Psychotropic Substances such as the scope of control of the Convention, the
forms for import and export authorizations and for export declarations, import prohibitions,
guidelines for the exemption of preparations from certain control measures and the carrying by
international travellers of small quantities of preparations for personal use.

At its thirty-third session, the General Assembly, by its resolution 33/169 adopted on the rec-
ommendation of the Third Committee,'%4 inter alia reiterated its appeal to all States not yet parties
to the above-mentioned instruments to take steps to accede to treaties in order to achieve their uni-
versal application.

97 Organization of African Unity, document CM/267/Rev.l.

28 United Nations, Treaty Series, vol. 360, p. 117.

9 Ibid., vol. 506, p. 125.

100 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 85 (A/33/378).

101 United Nations, Treaty Series, vol. 520, p. 151.

192 Jnited Nations publication, Sales No. E.77.X1.3, p. 13.

103 United Nations publication, Sales No. E.78.X1.3, p. 7.

104 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 12 (A/33/509).
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(d) Crime prevention and criminal justice

(1) Code of conduct for law enforcement officials

In 1975, the General Assembly, by its resolution 3453 (XXX), requestcd the Committee on
Crime Prevention and Control to elaborate a code of conduct for law enforceme nt officials. In 1976,
the Committee adopted a draft code of conduct for law enforcement officials, onsisting of 10 arti-
cles, each accompanied by a commentary. %5 The Committee recommended th: t its parent body, the
Commission for Social Development, transmit the draft code through the Economic and Social
Council to the General Assembly for adoption.

At its thirty-third session, the General Assembly allocated the question to t 1¢ Third Committee,
which referred it to an open-ended informal working group.'?¢ On 20 December 1978 the Assembly
adopted, on the recommendation of the Third Committee, resolution 33/179, t« which the results of
the proceedings of the working group were annexed, and by which it recomm nded that a working
group be established at the beginning of the thirty-fourth session of the Asseinbly to continue the
elaboration of the code.

(2) Fifth session of the Committee on Crime Prevention and ( ontrol

The topics of legal interest which were considered by the Committee on C rime Prevention and
Control at its fifth session held in Vienna from 5 to 16 June 197817 included th:: questions of capital
punishment, terrorism and the expeditious and equitable handling of criminal cases; in relation to the
last question the Committee had before it draft guidelines prepared by an ad hoc expert meeting,
which it instructed the Secretariat to revise in the light of the observations m de thereon.

(¢) Human rights questions!%®

(1) Status and implementation of international instrumenis

(i) International Covenants on Human Rights!®®

In 1978, 12 more States became parties to the International Covenant on E ;onomic, Social and
Cultural Rights, eleven more States became parties to the International Covenaiit on Civil and Polit-
ical Rights and five more States became parties to the Optional Protocol to the International Cove-
nant on Civil and Political Rights.

By its resolution 33/151, adopted on the recommendation of the Third Cor 1mittee,'!° the Gen-
eral Assembly inter alia noted with appreciation the report of the Human Rigl ts Committee on its
third to fifth sessions;!!! invited all States which had not yet done so to becore parties to the two
Covenants and to consider acceding to the Optional Protocol; invited the State: parties to the Inter-
national Covenant on Civil and Political Rights to consider making the declar: tion provided for in
article 41 of the Covenant;!!? and emphasized the importance of the strictes compliance by the
States parties to the International Covenant on Civil and Political Rights with th :ir obligations under
the Covenant.

105 See document E/CN.5/536, chap. V.

106 See the report of the Third Committee to the thirty-third session of the Gener 1 Assembly on agenda
item 83 (A/37/471).

197 See the report of the Committee on Crime Prevention Control to the Commiss on for Social Develop-
ment (E/CN.5/558).

108 For detailed information, see the report of the Commission on Human Rights on its thirty-fourth session
(Official Records of the Economic and Social Council, 1978, Supplement No. 4 (E/1970/34) ).

109 See General Assembly resolution 2200 A (XXI), annex. Also reproduced in t e Juridical Yearbook,
1966, g 170 et seq.

110 See the report of the Third Committee to the thirty-third session of the Gener: | Assembly on agenda
item 84 (A/33/472).

Y1 Official Records of the General Assembly, Thirty-third Session, Supplement N.». 40 (A/33/40).

112 Under article 41, a State Party to the Covenant may at any time declare that it recognizes the compe-
tence of the Human Rights Committee to receive and consider communications to the ¢ ffect that a State Party
claims that another State Party is not fulfilling its obligations under the Covenant,
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(ii) International Convention on the Elimination of All Forms of Racial Discrimination!3

In 1978, four more States became parties to the Convention. In its resolution 33/101 adopted on
the recommendation of the Third Committee,!!4 the General Assembly inter alia requested States
which had not yet become parties to the Convention to ratify it or accede thereto and appealed to
States parties to the Convention to study the possibility of making the declaration provided for in
article 14 of the Convention.!1$

The General Assembly further adopted, also on the recommendation of the Third Commit-
tee,!16 resolution 33/102 in which it inter alia took note with appreciation of the report of the Com-
mittee on the Elimination of Racial Discrimination,!!? welcomed the Committee’s intention to
resume the consideration of the implementation of article 7 of the Convention!!® with a view to
formulating general guidelines that might assist the States parties to implement article 7 of the Con-
vention and urged all States to be guided by the basic provisions of the Convention.

(iii) International Convention on the Suppression and Punishment of the Crime of
Apartheid'"®
In 1978, 11 more States became parties to the Convention. By its resolution 33/103, adopted on

the recommendation of the Third Committee,'?® the General Assembly urged States to submit re-
ports under article VII of the Convention,'?! taking into account the guidelines prepared by the
Working Group on the implementation of the International Convention on the Suppression and
Punishment of the Crime of Apartheid established in accordance with article IX of the Conven-
tion;'?? appealed to all States which had not yet become parties to the Convention to ratify it or
accede to it without delay; and welcomed the efforts of the Commission on Human Rights to under-
take the functions set out in article X of the Convention.

(2) Rights of migrant workers

By its resolution 33/163, adopted on the recommendation of the Third Committee,!3 the Gen-
eral Assembly, considering the Migrant Workers (Supplementary Provisions) Convention, 1975,!24
and the Recommendation concerning Migrant Workers, 1975,!25 adopted by the General Confer-
ence of the International Labour Organisation, inter alia called upon all States, taking into account
the provisions of the relevant instruments adopted by the International Labour Organisation and of
the International Convention on the Elimination of All Forms of Racial Discrimination,!?

6 113 General Assembly resolution 2106 A (XX), annex. Also reproduced in the Juridical Yearbook, 1965,
p. 63.

114 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 81 (A/33/381).

115 Under article 14, a State Party may at any time declare that it recognizes the competence of the Commit-
tee to receive and consider communications from individuals and groups of individuals within its jurisdiction
claiming to be victims of a violation by that State Party of any of the rights set forth in the Convention.

116 See foot-note 116 above.

"7 Official Records of the General Assembly, Thirty-third Session, Supplement No. 18 (A/33/18).

118 Article 7 reads as follows:

**States Parties undertake to adopt immediate and effective measures, particularly in the fields of teach-
ing, education, culture and information, with a view to combating prejudices which lead to racial discrimi-
nation and to promoting understanding, tolerance and friendship among nations and racial or ethnical
groups, as well as to propagating the purposes and principles of the Charter of the United Nations, the
Universal Declaration of Human Rights, the United Nations Declaration on the Elimination of All Forms of
Racial Discrimination, and this Convention.”’

' General Assembly resolution 3068 (XXVIII), annex. Also reproduced in the Juridical Yearbook, 1973,

. 70.
P T See the report of the Third Committee to the thirty-third session of the General Assembly on agenda item
81 (A/33/381).

121 Under article V11, States Parties undertake to submit periodic reports on the legislative, judicial, admin-
istrative or other measures that they have adopted and that give effect to the provisions of the Convention.

122 E/CN.4/1286, annex.

123 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda item
12 (A/33/509).

124 International Labour Office, Official Bulletin, vol. LVIII, 1975, series A, No. 1, Convention No. 143.

25 Ibid., No. 1, Recommendation No. 151.

126 Resolution 2106 A (XX), annex. Also reproduced in the Juridical Yearbook, 1965, p. 63.
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to take measures to prevent and put an end to all discrimination against migrart workers and to en-
sure the implementation of such measures; called upon all States to give cor sideration to ratify-
ing the Migrant Workers (Supplementary Provisions) Convention, 1975; and requested the
Secretary-General to explore with Member States and in co-operation with the United Nations agen-
cies, particularly the International Labour Organisation, the possibility of ttz drawing up of an
international convention on the rights of migrant workers.

Also in connexion with the rights of migrant workers, the General Asszmbly endorsed the
Charter of Rights for Migrant Workers in Southern Africa adopted on 7 April 1978 by the Confer-
ence on Migratory Labour in Southern Africa;!'?? the text of the Charter is a1nexed to resolution
33/162, adopted on the recommendation of the Third Committee.!?®

(3) Status of persons refusing service in military or police forces used to enforce apartheid

By its resolution 33/165, adopted on the recommendation of the Third Co1 imittee,'2? the Gen-
eral Assembly inter alia recognized the right of all persons to refuse service n military or police
forces which are used to enforce apartheid; called upon Member States to grant asylum or safe
transit to another State in the spirit of the Declaration on Territorial Asylum!3° t> persons compelled
to leave their country of nationality solely because of a consciencious objectic n to assisting in the
enforcement of apartheid through service in military or police forces; and urgc d Member States to
consider favourably the granting to such persons of all the rights and benefits : ccorded to refugees
under existing legal instruments.

(4) Protection of the human rights of arrested or detained trade union activists

By its resolution 33/169, adopted on the recommendation of the Third Cor imittee,'3! the Gen-
eral Assembly, having regard in particular to article 20 of the Universal De:laration of Human
Rights,!3? article 8 of the International Covenant on Economic, Social and Cultural Rights'3? and
article 22 of the International Covenant on Civil and Political Rights!3* as we 1 as to International
Labour Convention No. 87 of 9 July 1948 concerning the freedom of associati >n and protection of
the right to organize,!34 reaffirmed the importance of protecting the right to fre :dom of association
as an essential prerequisite for the conduct of any trade union activities; recorr mended that special
attention should be paid to the violations of the right to freedom of associ:tion; and requested
Member States to release any persons who, within their jurisdiction and contrary to the provisions of
the above-mentioned international instruments, might be under arrest or dete ition on account of
trade union activities and to ensure that the fundamental rights of such persons w =re fully protected.

(5) Human rights of persons subjected to any form of detention or ir:prisonment

By its resolution 32/62, the General Assembly requested the Commission mn Human Rights to
draw up a convention on torture and other cruel, inhuman or degrading treatment or punishment in
the light of the principles embodied in the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Pi nishment.!33

At its thirty-fourth session, held at Geneva from 6 February to 10 March 1978, the Commission
on Human Rights had before it, among other documents, a ‘‘Draft International Convention against

127 The Conference, held at Lusaka from 4 to 8 April 1978, was organized by the I conomic Commission
for Africa and the International Labour Organisation in co-operation with the Governm nt of Zambia and the
liberation movements of southern Africa that are recognized by the Organization of Afi can Unity.

128 See foot-note 123 above.

129 See the report of the Third Committee to the thirty-third session of the Genera Assembly on agenda
item 12 (A/33/509).

130 Resolution 2312 (XXII), annex. Also reproduced in the Juridical Yearbook, 1¢67, p. 349.

131 See foot-note 129 above.

132 Resolution 217 A (II).

133 Resolution 2250 A (XXI), annex. Also reproduced in the Juridical Yearbook, 966, p. 170.

134 See International Labour Organisation, Conventions and Recommendations adopt 'd by the International
Labour Conference, 1919-1966 (Geneva, International Labour Office, 1966).

135 General Assembly resolution 3452 (XXX). Also reproduced in the Juridical Ye arbook, 1975, p. 48.
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Torture and other Cruel, Inhuman or Degrading Treatment or Punishment’” proposed by the delega-
tion of Sweden (E/CN.4/1285). It established an open-ended working group to draw up the first draft
of a convention on the question. The working group did not complete the task and the Commission
recommended to the Economic and Social Council that a working group be convened immediately
before the Commission’s subsequent session to prepare concrete drafting proposals, a recommenda-
tion which was endorsed by the Council.

The Commission also had before it, in connexion with this question, a draft body of principles
for the protection of all persons under any form of detention or imprisonment, prepared by the Rap-
porteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities, Mr.
Erik Nettel (E/CN.4/Sub.2/395).13¢

(6) Elimination of all forms of intolerance and of discrimination based on religion or belief

This question has been under consideration in the United Nations since 1962. A preliminary
draft of a United Nations Declaration on the Elimination of All Forms of Religious Intolerance had
been prepared in 1964 by the Sub-Commission on Prevention of Discrimination and Protection of
Minorities.'3? This draft was referred by the Commission on Human Rights to a working group,
which was asked to prepare a draft declaration on the basis in particular of the Sub-Commission’s
preliminary draft. The working group prepared a provisional text for the first six articles.’*®

in 1973, by its resolution 3069 (XX VIII), the General Assembly invited the Economic and
Social Council to request the Commission on Human Rights to consider with priority the elaboration
of the envisaged draft declaration. Further to this resolution, the Commission on Human Rights, at
its thirtieth session in 1974, established an informal working group which was entrusted with the
task of preparing the draft declaration on the basis of the above mentioned drafts. The working
group was kept in existence at the thirty-first, thirty-second, thirty-third and thirty-fourth sessions.
At the conclusion of the thirty-fourth session of the Commission, the working group had completed
its consideration of the preamble and had started its consideration of article 1.

By its resolution 33/106, adopted on the recommendation of the Third Committee,!3? the Gen-
eral Assembly noted with regret that the draft declaration had not yet been completed and requested
the Commission on Human Rights to give high priority to the drafting of a single Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief.!4?

(7) Question of a convention on the rights of the child

At its 1978 spring session, the Economic and Social Council adopted, on the recommendation
of the Commission on Human Rights,!4! resolution 78/18 in which it referred to the Declaration of
the Rights of the Child adopted by the General Assembly in 1959;!42 took note of the initiative taken
by the Commission with a view to the conclusion of a convention on the rights of the child, and
recommended to the General Assembly that it consider including in the agenda for its thirty-fourth
session, as a priority matter, the question of the adoption of a convention on the rights of the child.

At its thirty-third session, the General Assembly, by its resolution 33/166 adopted on the rec-
ommendation of the Third Committee,'4? requested the Commission on Human Rights to organize

136 For further details see the report of the Commission on Human Rights on its thirty-fourth session (Offi-
cial Records of the Economic and Social Council, 1978, Supplement No. 4 (E/1978/34), chap. VHI.

137 E/CN.4/873, para. 142.

138 Official Records of the Economic and Social Council, Thirty-seventh Session, Supplement No. 8
(E/3873), para. 296.

13% See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 89 (A/33/474).

140 For further details, see the report of the Commission on Human Rights on its thirty-fourth session (Offi-
cial Records of the Economic and Social Council, 1978, Supplement No. 4 (E/1978/34), chap. XIV.

141 Resolution 19 (XXXI1V) of the Commission on Human Rights, to which was annexed the text of a draft
Convention submitted by Poland (see foot-note 144 below).

142 General Assembly resolution 1386 (XIV).

143 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 12 (A/33/509).
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its work so that the draft of the Convention might be ready for adoption if possisle during the Inter-
national Year of the Child (1979).!4¢

(f) Status of women
Twenty-seventh session of the Commission on the Status of W« men

The Commission on the Status of Women held its twenty-seventh session at United Nations
Headquarters from 20 March to 5 April 1978.'%5 In connexion with its agenda i em entitled “‘Inter-
national instruments and standards relating to the status of women: implementa ion of the Declara-
tion on the Elimination of Discrimination against Women'’, it had before it a rep »rt of the Secretary-
General on the promotion of full equality of women and men in all spheres of lifc in accordance with
international standards and the Declaration on the Elimination of Discrimination against Women.!4¢
In its resolution I (XX VII), it referred to the Convention for the Suppression ol the Traffic on Per-
sons and of the Exploitation of the Prostitution of Others;'4” condemned this sh: meful exploitation,
which where it exists, continues to detract from the dignity of women; and requ :sted the Secretary-
General to prepare a report on the implementation of the above-mentioned Co 1vention.

Draft Convention on the Elimination of Discrimination against ¥ ‘'omen

At its thirty-third session, the General Assembly adopted on the recomme: dation of the Third
Committee'#® resolution 33/177 entitled ‘‘Draft Convention on the Eliminatio1 of Discrimination
against Women'’ in which it took note with appreciation of the report of the Wurking Group which
had been established at the beginning of the session to deal with the issue!*® an«! recommended that
a working group be established at the beginning of the thirty-fourth session to co nplete the task with
a view to the adoption of the draft convention at the thirty-fourth session.

4. THIRD UNITED NATIONS CONFERENCE ON THE LAW JF THE SEA

The seventh session of the Third United Nations Conference on the Law ¢ f the Sea was held
from 27 March to 19 May 1978 at the Office of the United Nations at Genev: . This session was
resumed from 21 August to 15 September 1978 at United Nations Headquarte s in New York.'*°

A total of 142 States participated in the first part of the seventh session. 11 addition, two ter-
ritories, 14 specialized agencies or United Nations bodies, 11 intergovernment: 1 organizations, 33
non-governmental organizations having consultative status with the Economic ind Social Council
and four national liberation movements recognized by the Organization of A rican Unity or the
League of Arab States participated as observers. A total of 134 States participate 1 in the second part
of the seventh session. In addition, two territories, 12 specialized agencies or United Nations
bodies, 9 intergovernmental organizations, 13 non-governmental organizations 1aving consultative
status with the Economic and Social Council and two national liberation moven ents recognized by
the Organization of African Unity participated as observers.

144 For further details see the report of the Commission on Human Rights on its thirt --fourth session (Offi-
cial Records of the Economic and Social Council, 1978, Supplement No. 4 (E/1978/34) chap. X1X).

145 For the report of the Commission, see Official Records of the Economic and & ocial Council, 1978,
Supplement No. 2 (E/1978/32/Rev.1).

146 General Assembly resolution 317 (IV).

147 United Nations Treaty Series, vol. 96, p. 271.

148 See the report of the Third Committee to the thirty-third session of the General Assembly on agenda
item 75 (A/33/468).

149 A/C.3/33/1..47 and Corr.1 and 2, Add.1 and Corr.1 and Add.2 and Corr.1 (s ibsequently issued as
A/34/60).

150 See Official Records of the Third United Nations Conference on the Law of the Sea, vol. IX (United
Nations publication, Sales No. E.79.V.3).
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Question of the presidency of the Conference
The Conference adopted, by a roll-call vote of 75 to 18, with 13 abstentions, 5! the following
proposal tabled by Nepal on behalf of the Asian Group:

‘1. The Conference resolves that Ambassador Hamilton Shirley Amerasinghe is and
continues to be the President of the Conference unless a decision to the contrary is taken by
consensus.

2. The Conference further resolves that there is overwhelming support in the Confer-
ence for the continuation of Ambassador Amerasinghe as its President.

‘3. Those delegations which have reservations or objections may place such reserva-
tions or objections on record.”’

In the course of the session, various representatives indicated that they had taken a position of
principle on the matter of the presidency, holding that only an accredited representative of a gov-
ernment could chair a plenipotentiary conference particularly one of such importance. They gener-
ally indicated their desire to proceed with the work of the Conference and to cooperate with the
President to that end.

Organization of the work of the Conference at its seventh session
The Conference decided that it should give priority to the identification and resolution of the
outstanding core issues.

It set up negotiating groups to deal with:
(1) The system of exploration and exploitation, and resource policy (Negotiating Group I);
(2) Financial arrangements (Negotiating Group II);
(3) Organs of the Authority (Negotiating Group III);
(4) Access to living resources of the exclusive economic zone (Negotiating Group 1V);
(5) Settlement of disputes in the exclusive economic zone (Negotiating Group V);

(6) Definition of the outer limits of the continental shelf and sharing of revenues (Negotiating
Group VI);

(7) Delimitation of maritime boundaries between adjacent and opposite States and settlement
of disputes thereon (Negotiating Group VII);

The Conference left the door open for consideration of other issues in negotiating groups. It
agreed that the Third Committee could deal with matters which in its view called for further negotia-
tion. Any modifications or revisions to be made in the Informal Composite Negotiating Text
(ICNT), 52 the Conference decided, should emerge from the negotiations themselves and should not
be introduced on the initiative of any single person, whether the President or the Chairman of a
committee, unless presented to the plenary and found ‘‘from the widespread and substantial support
prevailing in Plenary, to offer a substantially improved prospect of a consensus.’’ The revision of
the ICNT should be the collective responsibility of the President and the Chairmen of the main
committees, acting together as a team headed by the President. The Chairman of the Drafting Com-
mittee and the Rapporteur General would be associated with the team.

At both parts of the session the Third Committee continued its work on preservation of the
marine environment, scientific research and the transfer of technology. The Chairman of the Com-
mittee reported consensus on changes in provisions on international rules and national legislation to
prevent, reduce and control vessel source pollution, and on measures to protect and preserve rare or
fragile ecosystems as well as the habitat of depleted or endangered species. The Committee likewise
reported agreement to delete a provision stating that the Convention did not cover the disposal of
wastes from sea-bed mining.

Finally, the Conference held four public plenary meetings during the first part of the session to
discuss the Preamble and Final Clauses of a Convention. The Conference had before it at this point

151 Twenty-one delegations stated that they were not participating in the vote.

152 See Official Records of the Third United Nations Conference on the Law of the Sea, vol. VIII (United
Nations publication, Sales No. E.78.V.4).

76



the Informal Composite Negotiating Text provisions, as well as a study prepar :d by the Secretariat
in 1976 (A/CONF.62/L.13) and various proposals submitted by Member Stat:s.

Decision of the General Assembly

On 10 November 1978, the General Assembly adopted resolution 33/17 n which it endorsed
the recommendation of the Conference for the convening of an eighth session n 1979 and empow-
ered the Conference, if the progress of its work warranted, to hold further me etings in 1979. The
General Assembly further decided by a vote of 86 to 9, with 18 abstentions, ttat in order to enable
the President of the Conference to discharge his functions properly he should b« deemed to have the
status of an official of the United Nations for the purpose of the Convention cn the Privileges and
Immunities of the United Nations.!53

5. INTERNATIONAL COURT OF JUSTICE!s* 155

(a) Cases submitted to the Court!56

(1) Aegean Sea Continental Shelf

At public sittings held from 9 to 17 October |978 the Court heard argume it on the question of
its jurisdiction presented on behalf of Greece. Turkey was not represented at he hearings.

On 19 December 1978 the Court, at a public sitting, delivered the julgment!$7 which is
analysed below:15%

Procedure, and Summary of Negotiations (paras. 1-31)

In its Judgment the Court, after recapitulating the different stages in the prc ceedings, noted that
the attitude of Turkey had been defined in communications of 25 August 1976 ind 24 April and 10
October 1978. (Paras. 1-14.)

While regretting that Turkey had not appeared in order to put forward its a‘guments, the Court
pointed out that it nevertheless had to examine proprio motu the question of it: own jurisdiction, a
duty reinforced by the terms of Article 53 of its Statute, according to which the Court, whenever a
party does not appear, must, before finding upon the merits, satisfy itself tha it has jurisdiction.
(Para. 15.)

After giving a brief account of the negotiations which had taken place tetween Greece and
Turkey since 1973 on the question of delimiting the continental shelf, the Cowt found, contrary to
suggestions by Turkey, that the active pursuit of negotiations concurrently with he proceedings was
not, legally, any obstacle to its exercise of its judicial function, and that a l:gal dispute existed
between Greece and Turkey in respect of the continental shelf in the Aegean S¢a. (Paras. 16-31.)

First Basis of Jurisdiction Relied Upon: Article 17 of the General Act of 192¢ (paras. 32-93)

In its Application Greece had specified two bases on which it claimed to fcund the jurisdiction
of the Court in the dispute. The first was Article 17 of the General Act of 192¢ for the Pacific Set-
tlement of International Disputes, read with Article 36, paragraph 1, and Article 37 of the Statute of
the Court.

153 United Nations, Treaty Series, vol. 1, p. 153.

154 For the composition of the Court, see Official Records of the General Assembly Thirty-third Session,
Supplement No. 45, sect. X, p. 229,

155 As of 31 December 1978, the number of States recognizing the jurisdiction of th : Court as compulsory
in accordance with declarations filed under article 36, paragraph 2, of the Statute stood at 45.

156 For detailed information, see .C.J. Reports 1978; 1.C.J. Yearbook 1977-197.', No. 32; and I.C.J.
Yearbook 1978-1979, No. 33.

157 1.C.J. Reports 1978, p. 3.

158 The above analysis is taken from the I.C.J. Yearbook 1978-1979, p. 120 et sec .
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Article 17 of the General Act read as follows:

“*All disputes with regard to which the parties are in conflict as to their respective rights
shall, subject to any reservations which may be made under Article 39, be submitted for deci-
sion to the Permanent Court of International Justice, unless the parties agree, in the manner
hereinafter provided, to have resort to an arbitral tribunal. It is understood that the disputes
referred to above include in particular those mentioned in Article 36 of the Statute of the Per-
manent Court of International Justice.”’

This Article thus provided for the reference of disputes to the Permanent Court of International Jus-
tice. That body was the predecessor of the present Court, which, by the effect of Article 37 of its
own Statute, was substituted for it in any treaty or convention in force providing for reference of a
matter to the Permanent Court. Hence, if the General Act was to be considered a convention in force
between Greece and Turkey, it could, when read with Article 37 and Article 36, paragraph 1, of the
present Court’s Statute, suffice to establish the latter’s jurisdiction. (Paras. 32-34.)

The question of the status of the General Act of 1928 as a convention in force for the purposes
of Article 37 of the Statute had been raised, though not decided, in previous cases before the Court.
In the present case Greece had contended that the Act. must be presumed to be still in force as be-
tween Greece and Turkey; the latter, on the contrary, took the position that the Act was no longer in
force. (Paras. 35-38.)

The Court noted that Greece had drawn attention to the fact that both the Greek and the Turkish
instruments of accession to the Act were accompanied by reservations. Greece had affirmed that
those were irrelevant to the case. Turkey, on the other hand, took the position that, whether or not
the General Act was assumed to be in force, Greece’s instrument of accession, dated 14 September
1931, was subject to a clause, reservation (b), which would exclude the Court’s competence with
respect to the dispute. (Para. 39.)

The text of this reservation (b) was as follows:

““The following disputes are excluded from the procedures described in the General
Act . .

*“(b) disputes concerning questions which by international law are solely within the
domestic jurisdiction of States, and in particular disputes relating to the territorial status of
Greece, including disputes relating to its rights of sovereignty over its ports and lines of com-
munication.”’

The Court considered that, if Turkey’s view of the effect of reservation (b) on the applicability
of the Act as between Greece and Turkey with respect to the subject-matter of the dispute was jus-
tified, a finding on the question whether the Act was or was not in force would cease to be essential
for the decision regarding the Court’s jurisdiction. (Para. 40.)

According to Greece, the Court should leave reservation (b) out of account because the ques-
tion of its effect on the applicability of the General Act had not been raised regularly by Turkey in
accordance with the Rules of Court, so that Turkey could not be regarded as having ‘‘enforced’” the
reservation as required by Article 39, paragraph 3, of the General Act, whereby: “‘If one of the
parties to a dispute has made a reservation, the other parties may enforce the same reservation in
regard to that party.’’ In the Court’s view, Turkey’s invocation of reservation (b) in a formal state-
ment made in response to a communication from the Court must be considered as constituting an
“‘enforcement’’ of the reservation within the meaning of Article 39, paragraph 3, of the Act. The
Court had therefore been unable to leave out of its consideration a reservation the invocation of
which had been properly brought to its notice earlier in the proceedings. (Paras. 41-47.)

Greece had maintained that reservation (b) could not be considered as covering the dispute
regarding the continental shelf of the Aegean Sea and therefore did not exclude the normal operation
of Article 17 of the Act. It had contended in particular that the reservation did not cover all disputes
relating to the territorial status of Greece but only such as borh related to its territorial status and ar
the same time concerned ‘‘questions which by international law are solely within the domestic juris-
diction of States’’. (Paras. 48 and 49.)
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That contention depended on an essentially grammatical interpretation v hich hinged on the
meaning to be ascribed to the expression ‘‘and in particular’’ (“‘et, notamment,”’ in the original
French of the reservation). After considering this argument, the Court fourd that the question
whether that expression had the meaning attributed to it by Greece depended on :he context in which
it had been used in the instrument of accession and was not a matter simply >f the preponderant
linguistic usage. The Court stated that it could not base itself on a purely gramn atical interpretation
of the text and observed that a number of substantive considerations pointed d: cisively to the con-
clusion that reservation (b) contained two separate and autonomous reservatio 1s. (Paras. 50-56.)

One such consideration was that in framing its declaration accepting the < ompulsory jurisdic-
tion of the Permanent Court under the optional clause of the latter’s Statute—a Jeclaration made on
12 September 1929, only two years before the Greek accession to the Gener.ll Act—Greece had
included a provision which, indisputably, had been an autonomous reservation « f *‘disputes relating
to the territorial status of Greece’’. It could hardly be supposed that Greece, in its instrument of
accession to the General Act, had intended to give to its reservation of ‘‘disjutes relating to the
territorial status of Greece’’ a scope which differed fundamentally from that giv:n to it in that decla-
ration. That Greece had had such an intention had not been borne out by the cor temporary evidence
placed before the Court relating to the making of the declaration and the deposit of the instrument of
accession.

That being so, the Court found that reservation (b) comprised two disti1ct and autonomous
reservations, one affecting disputes concerning questions of domestic jurisdicti >n and the other re-
serving ‘‘disputes relating to the territorial status of Greece’’. (Paras. 57-68.)

The Court next considered what “‘disputes relating to the territorial status Hf Greece’’ must be
taken to mean.

Greece had maintained that a restrictive view of the meaning must be tak: n, by reason of the
historical context, and that those words related to territorial questions bound ) with the territorial
settlements established by the peace treaties after the First World War. In the Court’s opinion, the
historical evidence relied on by Greece had seemed rather to confirm that in res ervation (b) the ex-
pression ‘‘territorial status’’ had been used in its ordinary, generic sense of any matters properly to
be considered as belonging to the concept of territorial status in public intenational law. The ex-
pression therefore included not only the particular legal régime but the territor al integrity and the
boundaries of a State. (Paras. 69-76.)

Greece had argued that the very idea of the continental shelf had been whol y unknown in 1928

when the General Act had been concluded, and in 1931 when Greece acceded to the Act. But, in the
Court’s view, since the expression *‘territorial status’’ was used in the Greek res¢ rvation as a generic

term, the presumption necessarily arose that its meaning, as also that of the word *‘rights’’ in Article
17 of the General Act, was to follow the evolution of the law and to corresponi with the meaning
attached to it by the law in force at any given time. The Court therefore found that the expression
“‘disputes relating to the territorial status of Greece’® must be interpreted in zccordance with the
rules of international law as they now existed today and not as they had exist:d in 1931. (Paras.
77-80.)

The Court then proceeded to examine whether, taking into account the de1elopments in inter-
national law regarding the continental shelf, the expression ‘‘disputes relating to the territorial status
of Greece’” should or should not be understood as comprising disputes relating to the geographical
extent of Greece s rights over the continental shelf in the Aegean Sea. Greece ha| contended that the
dispute concerned the delimitation of the continental shelf, said to be entirely e: traneous to the no-
tion of territorial status, and that the continental shelf, not being part of the ter itory, could not be
considered as connected with territorial status. The Court observed that it woul be difficult to ac-
cept the proposition that delimitation was entirely extraneous to the notion of te rritorial status, and
pointed out that a dispute regarding delimitation of a continental shelf tended by ts very nature to be
one relating to territorial status, inasmuch as a coastal State’s rights over the c intinental shelf de-
rived from its sovereignty over the adjoining land. It followed that the territorial status of the coastal
State comprised, ipso jure, the rights of exploration and exploitation over the :ontinental shelf to
which it was entitled under international law. (Paras. 80-89.)
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Having regard to those considerations, the Court was of the opinion that the dispute was one
which related to the territorial status of Greece within the meaning of reservation (b) and that Tur-
key’s invocation of the reservation had had the effect of excluding the dispute from the application
of Article 17 of the General Act. That Act was therefore not a valid basis for the Court’s jurisdiction.
(Para. 90.)

The Court also took into consideration a suggestion that the General Act had never been appli-
cable as between Turkey and Greece, by reason of the existence of the Greco-Turkish Treaty of
Friendship, Neutrality, Conciliation and Arbitration signed on 30 October 1930. It found that it was
dispensed from any need to enter into the question of the effect of the 1930 treaty on the applicability
of the General Act, because it had established that, by the effect of reservation (b), the Act was not
applicable to the dispute, and because the 1930 treaty had not been invoked as a basis for its jurisdic-
tion. (Paras. 91-93.)

Second Basis of Jurisdiction Relied Upon: the Brussels Joint Communiqué of 31 May 1975 (paras.

94-108)

The second basis of jurisdiction relied upon by Greece had been the Brussels Joint Com-
muniqué of 31 May 1975. This was a communiqué issued directly to the press by the Prime Minis-
ters of Greece and Turkey following a meeting between them on that date. It had contained the
following passage:

““They [the two Prime Ministers] decided that those problems [between the two countries]
should be resolved peacefully by means of negotiations and as regards the continental shelf of
the Aegean Sea by the International Court at The Hague.”’

Greece had maintained that this passage directly conferred jurisdiction on the Court, committed
the parties to concluding any implementing agreement needed and, in the event of refusal by one of
them to conclude such an agreement, permitted the other to refer the dispute unilaterally to the
Court. Turkey, for its part, maintained that the communiqué did not ‘‘amount to an agreement under
international law’’, and that in any event it did not comprise any undertaking to resort to the Court
without a special agreement (compromis) or amount to an agreement by one State to submit to the
jurisdiction of the Court upon the unilateral application of the other. (Paras. 94-99.)

In view of those divergent interpretations, the Court considered what light was thrown on the
meaning of the communiqué by the context in which the meeting of 31 May 1975 had taken place
and the document been drawn up. It found nothing to justify the conclusion that Turkey had been
prepared to envisage any other reference to the Court than a joint submission of the dispute. In the
information before it on what had followed the Brussels communiqué the Court found confirmation
that the two Prime Ministers had not undertaken any unconditional commitment to refer their conti-
nental shelf dispute to the Court. (Paras. 100-106.)

Hence the Brussels communiqué did not constitute an immediate and unqualified commitment
on the part of the Prime Ministers of Greece and Turkey to accept the submission of the dispute to
the Court unilaterally by Application. It followed that it did not furnish a valid basis for establishing
the Court’s jurisdiction. The Court added that nothing it had said might be understood as precluding
the dispute from being brought before the Court if and when the conditions for establishing its juris-
diction were satisfied. (Paras. 107 and 108.)

For those reasons, the Court found, by 12 votes to two, that it was without jurisdiction to enter-
tain the Application filed by the Government of Greece on 10 August 1976. (Para. 109.)

For the purposes of the case, the Court was composed as follows: President Jiménez de
Aréchaga; Vice-President Nagendra Singh; Judges Forster, Gros, Lachs, Dillard, de Castro,
Morozov, Sir Humphrey Waldock, Ruda, Mosler, Elias, and Tarazi; Judge ad hoc Stassinopoulos.

Vice-President Nagendra Singh and Judges Gros, Lachs, Morozov and Tarazi appended sepa-
rate opinions or declarations.

Dissenting opinions were appended to the Judgment by Judge de Castro and Judge ad hoc Stas-
sinopoulos.
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(2) Continental Shelf (TunisialLibyan Arab Jamahiriya)

On 1 December 1978 the Government of Tunisia notified to the Registrar of the Court a Special
Agreement, drawn up in Arabic between Tunisia and the Libyan Arab Jamabhiriy 1 on 10 June 1977,
which had come into force on the date of exchange of instruments of ratificaticn, namely 27 Feb-
ruary 1978. A certified French translation of the Agreement was attached.

The Special Agreement provides for the reference to the Court of a dispute b tween Tunisia and
the Libyan Arab Jamahiriya conceming the delimitation of the continental shelf b :tween them. Inter
alia, it provides for Memorials to be filed by both parties within 18 months.

(b) Other activities

The Rules of Court adopted on 14 April 1978, which entered into force 01 1 July 1978, are
applicable in the case concemning the Continental Shelf (Tunisia/Libyan Arab Jaw ahiriya) case. The
Rules of 1972, however, continued to apply in the Aegean Sea Continental Shelf case.

6. INTERNATIONAL LAW COMMISSION!5?
THIRTIETH SESSION OF THE COMMISSION'50

The International Law Commission held its thirtieth session at Geneva from 8 May to 28 July
1978. It continued to make substantial progress in its work for the development o international law
and its codification by adopting in particular the final set of the draft articles ¢n most-favoured-
nattons clauses, which it forwarded to the Assembly with the recommendation 1hat the Assembly
should recommend the draft articles to Member States with a view to the conclusic n of a convention
on the subject.

With respect to State responsibility, the Commission provisionally codified fi ‘e additional draft
articles, one (article 23) dealing with the breach of an international obligation t» prevent a given
event, the next three (articles 24-26) relating to the moment and duration of the treach of an inter-
national obligation, and the last (article 27)—the first of chapter IV entitled ‘‘Imp ication of a State
in the internationally wrongful act of another State”’—concerning aid or assistaice by a State to
another State for the commission of an internationally wrongful act.

Regarding succession of States in respect of matters other than treaties, the C ymmission provi-
sionally approved three additional articles (articles 23-25), thus completing part [I (Succession to
State debts) of the draft.

On the question of treaties of international organizations, the Commission jrovisionally ap-
proved four additional articles (articles 35-38), thus completing section 4 (Treatie ; and third States
or third international organizations) of part Il (Observance, application and interpretation of
treaties) of the draft.

The Commission also undertook certain preliminary work on other topics such as the status of
the diplomatic courier and the diplomatic bag not accompanied by diplomatic cour er,'®! the second
part of the topic *‘Relations between States and international organizations’’,'? in ernational liabil-
ity for injurious consequences arising out of acts not prohibited by international I: w, jurisdictional
immunities of States and their property, and the review of the multilateral treaty-ma cing process. 6>

15% For the membership of the Commission, see Official Records of the General Asse.nbly, Thirty-fourth
Session, Supplement No. 10 (A/34/10), chap. 1.

1% For detailed information, see Yearbook of the International Law Commission, 197¢, vol. T and vol. I
(Parts One and Two) (United Nations publication, Sales No. E.79.V.5 (Part [) and E.79.V .6 (Part 11) ).

161 In this connexion see section 8 below.

162 See p. 65 of the Juridical Yearbook, 1977, foot-note 145.

163 See p. 70 of the Juridical Yearbook, 1977, section (g).
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CONSIDERATION BY THE GENERAL ASSEMBLY

At its thirty-third session, the General Assembly had before it the report of the International
Law Commission on the work of its thirtieth session.!s* By its resolution 33/139, adopted on the
recommendation of the Sixth Committee,'85 the Assembly inter alia recommended that the Com-
mission continue its work on State responsibility, on succession of States in respect of matters other
than treaties, on the question of treaties of international organizations and on the law of the non-
navigational uses of watercourses. The Assembly further recommended that the Commission con-
tinue its work on the remaining topics in its current programme.

With regard to the Commission’s work on the most-favoured nation clauses, the Assembly, in
the second part of the same resolution, invited all States, United Nations organs having competence
in the subject matter and interested intergovernmental organizations to submit their comments on the
draft articles and on the Commission’s recommendation that those draft articles should be recom-
mended to Member States with a view to the conclusion of a convention on the subject. This ques-
tion is to be taken up again by the General Assembly at its thirty-fifth (1980) session.

7. UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW!66

ELEVENTH SESSION OF THE C OMMISSION!67

The United Nations Commission on International Trade Law (UNCITRAL) held its eleventh
session at United Nations Headquarters from 30 May to 16 June 1978.

At its 1977 session, the Commission had considered and approved a draft Convention on the
International Sale of Goods which had been prepared by its Working Group on the International Sale
of Goods. At its 1978 session, it considered and approved the text of certain draft articles on the
formation of contracts on the basis of a draft prepared by its Working Group on the International
Sale of Goods. The Commission decided that the draft articles on the formation of contracts and the
draft Convention should be integrated into a single text entitled ‘‘Draft Convention on Contracts for
the International Sale of Goods’"'%® and recommended that the General Assembly convene an inter-
national conference of plenipotentiaries, as early as practicable,'® to conclude, on the basis of the
draft Convention, a convention on contracts for the international sale of goods. The Commission
also recommended that the General Assembly should authorize the Conference to consider the de-
sirability of preparing a Protocol to the 1974 Convention on the Limitation Period in the Inter-
national Sale of Goods!?® harmonizing its sphere of application with that of the Convention on Con-
tracts for the International Sale of Goods as it may be adopted by the Conference.

In the course of its eleventh session, the Commission also considered two reports of its Work-
ing Group on International Negotiable Instruments concerning the progress made on the preparation
of a draft convention on international bills of exchange and international promissory notes. The
Commission asked the Working Group to continue its work and further requested the Secretary-
General to continue to work in consultation with the Commission’s Study Group on International
Payments.

164 Official Records of the General Assembly, Thirty-third Session, Supplement No. 10 (A/34/10).

165 See the report of the Sixth Committee to the thirty-third session of the General Assembly on agenda item
114(A/33/419).

166 For the membership of the Commission, see Official Records of the General Assembly, Thirty-first
Session, Supplement No. 39 (A/31/39), decision 31/310.

167 For detailed information, see Yearbook of the United Nations Commission on International Trade
Law, vol. IX, 1978 (United Nations publication, Sales No. E.80.V.V1ID).

168 Reproduced in the report of the Commission on its eleventh session (Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17 (A/33/17) ).

16 The Conference was convened at Vienna on 10 March 1980.

170 Reproduced in the Juridical Yearbook, 1974, p. 92.
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The Commission decided that priority in its work programme should be acc irded to the foliow-
ing topics: topics relating to international trade contracts (international barter r exchange, inter-
national contract practices and the 1955 Hague Convention on the Law Applicable to International
Sales); topics on international payments (stand-by letters of credit and, with a lywer priority, elec-
tronic funds transfer); determination of a universal unit of account for interna ional transactions;
international commercial arbitration (including conciliation of international trade disputes); products
liability; the legal implications of the new international economic order; and tr insportation.

CONSIDERATION BY THE GENERAL A SSEMBLY

At its thirty-third session, the General Assembly had before it the report of JNCITRAL on the
work of its eleventh session.'”! With respect to the draft Convention on Cont ‘acts for the Inter-
national Sale of Goods, the Assembly adopted, on the recommendation of the S xth Committee,'”
resolution 33/93 in which it inter alia endorsed the recommendations of the Com mnission referred to
above. On the report of the Commission the Assembly adopted also on the reco nmendation of the
Sixth Committee!”? resolution 33/92 in which it inter alia recommended that the Commission con-
tinue its work on the topics included in its programme of work and continue to m iintain liaison with
the Commission on Transnational Corporations and close collaboration with UNCTAD, and to give
special consideration to the interests of developing countries bearing in mind the : pecial problems of
land-locked countries.

8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMITTEE
AND BY AD HOC LEGAL BODIES

(a) Implementation by States of the provisions of the Vienna Cnvention
on Diplomatic Relations of 1961'74

By its resolution 33/140 adopted on the recommendation of the Sixth Comr iittee,'” the Gen-
eral Assembly inter alia took note of the report of the Secretary-General'”® on the i nplementation by
States of the provisions of the above-mentioned Convention, as well as of the s udy by the Inter-
national Law Commission'”” of the proposals on the elaboration of a protocol cor cerning the status
of the diplomatic courier, and the diplomatic bag not accompanied by diplomatic courier;!”* ex-
pressed concern at continuing instances of violations of the generally recognized r iles of diplomatic
law and at instances of violations of security of diplomatic sessions and safety ¢ f their personnel;
requested those States which had not yet become parties to the Convention to give urgent considera-
tion to acceding to that Convention; and decided that the General Assembly woulc give further con-
sideration to this question.

(b) Questions concerning the Charter of the United Nations a1d the
strengthening of the role of the Organization

Pursuant to General Assembly resolution 32/45, the Special Committee on 1he Charter of the
United Nations and on the Strengthening of the role of the Organization met at Hea Iquarters from 27

71 Official Records of the General Assembly, Thirty-third Session, Supplement No 17 (A/33/17).

172 See the report of the Sixth Committee to the thirty-third session of the General A sembly on agenda
item 115 (A/33/349).

73 Ibid.

174 United Nations, Treaty Series, vol. 500, p. 95.

175 See the report of the Sixth Committee to the thirty-third session of the General Assen bly on agenda item
116 (A/33/465).

176 A/33/224.

7 fpid,, p. 31.

178 By its resolution 33/139, the General Assembly recommended that the Internationz | Law Commission
should continue the study concerning the status of the diplomatic courier and the diploma:ic bag not accom-
panied by diplomatic courier with a view to the possible elaboration of an appropriate le jal instrument (see
section 6 above).
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February to 24 March 1978. It established an open-ended Working Group which had before it work-
ing papers on the peaceful settlement of disputes, the rationalization of existing procedures and the
maintenance of international peace and security. It examined those working papers which related to
the first two above-mentioned topics and further prepared a compilation of 51 proposals relating to
the peaceful settlement of disputes.!”®

At the thirty-third session of the General Assembly, different views were expressed within the
Sixth Commiittee on the results achieved by the Special Committee and on the appropriateness of the
extension of its mandate. The Assembly however decided by consensus, on the recommendation of
the Sixth Committee,'¥ to renew the mandate of the Committee by its resolution 33/94.

(c) Proposal for an international convention against the taking of hostages

In accordance with General Assembly resolution 32/148 of 16 December 1977, the Ad Hoc
Committee on the Drafting of an International Convention against the Taking of Hostages met at the
United Nations Office at Geneva from 6 to 24 February 1978.18! It established two open-ended
working groups: Working Group I was requested to examine the thornier questions connected with
the drafting of the proposed convention, which it identified as relating inter alia to the scope of the
convention and the question of national liberation movements and to the question of the right of
asylum. Working Group II examined most of the articles of the draft submitted by the Federal Re-
public of Germany'#? as well as a number of other written and oral proposals. The Ad Hoc Commit-
tee recommended by consensus that the General Assembly invite it to continue its work in 1979.

At the thirty-third session of the General Assembly, many delegations in the Sixth Commit-
tee'8? took note with satisfaction of the progress made by the Ad Hoc Committee in the carrying out
of its task. The Assembly, by its resolution 33/19 which it adopted by consensus, renewed the man-
date of the Ad Hoc Committee.

(d) Enhancing the effectiveness of the principle of
non-use of force in international relations

In accordance with General Assembly resolution 32/150, the Special Committee on Enhancing
the Effectiveness of the Principle of Non-Use of Force in International Relations met at United
Nations Headquarters from 21 August to 15 September 1978.134 It held a general debate on the
questions within its mandate. Some delegations also commented on specific provisions of the draft
treaty on the non-use of force in international relations submitted by the Soviet Union. 85

At its thirty-third session the General Assembly, by its resolution 33/96 which it adopted on the
recommendation of the Sixth Committee!®6 noted that the Special Committee had commenced work
to accomplish the tasks assigned to it but had not completed its mandate. It inter alia reaffirmed the
need for universal and effective application of the principle of the non-use of force in international
relations and decided that the Special Committee would continue its work in 1979.

179 For the report of the Special Committee, see Official Records of the General Assembly, Thirty-third
Session, Supplement No. 33 (A/33/33).

180 See the report of the Sixth Committee to the thirty-third session of the General Assembly on agenda item
117 (A/33/413).

181 For the report of the 4d Hoc Committee, see Official Records of the General Assembly, Thirty-third
Session, Supplement No. 39 (A/33/39 and Corr.1).

182 Jpid., Thirty-second Session, Supplement No. 39.

183 See the report of the Sixth Commuittee to the thirty-third session of the General Assembly on agenda item
120 (A/33/385).

134 For the report of the Special Committee, see Official Records of the General Assembly, Thirty-third
Session, Supplement No. 41 (A/33/41 and Corr.1).

185 Ibid., annex.

186 See the report of the Sixth Committee to the thirty-third session of the General Assembly on agenda item
121 (A/33/418).
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() Draft Code of Offences against the Peace and Security of Mankind

At the thirty-second session of the General Assembly, a group of Memb:r States including
Barbados, Fiji, Mexico, Nigeria, Panama, the Philippines and the Syrian Arab R :public, noting that
in 1957 the General Assembly, by its resolution 1186 (XII), had decided to def:r temporarily con-
sideration of the draft Code of Offences against the Peace and Security of Mank ind until such time
as the General Assembly agreed on a definition of aggression and further noting ‘hat a Definition of
Aggression had been adopted in 1974 by the General Assembly'®” requested t e inclusion in the
agenda of the thirty-second session of the Assembly of an additional item entiled ‘*Code of Of-
fences against the Peace and Security of Mankind™’.!88

The item could not be considered at the thirty-second session for lack of time. At the thirty-
third session, however, the General Assembly, in its resolution 33/97 adopted 011 the recommenda-
tion of the Sixth Committee'®” requested the Secretary-General to invite Member States and relevant
international intergovernmental organizations to submit their comments on the draft code prepared
in 1954 by the International Law Commission on this topic.'%® The question will be considered
again by the Assembly at its thirty-fifth (1980) session.

(f) United Nations Conference on Succession of States in Respect of Treaties

In accordance with General Assembly resolution 32/47, the Conference, w hich had been un-
able to complete its task during the session it held in 1977, held a resumed sessiin in Vienna from
31 July to 23 August 1978. The delegations of 94 States participated in the resumed session; in
addition, two Governments were represented by observers.

The basic proposal before the Conference was the draft articles on succession of States in re-
spect of treaties adopted by the International Law Commission at its twenty-six h session.!®!

The Vienna Convention on Succession of States in Respect of Treaties'? v as adopted by the
Conference on 22 August 1978 and opened for signature on 23 August 1978. Tte Conference also
adopted a number of resolutions. %3 194

(g) United Nations Conference on the Carriage of Goods b/ Sea

In accordance with General Assembly resolution 31/100, the United Nations “onference on the
Carriage of Goods by Sea met at Hamburg, Federal Republic of Germany, from 6 to 31 March
1978, to consider the question of carriage of goods by sea and to embody the resulis ot its work in an
international convention and such other instruments as it might deem appropri: te. Seventy-eight
States participated in the Conference; in addition one State sent an observer to t1e Conference.

In accordance with General Assembly resolution 33/100 the Conference took as the basis of its
work the draft Convention on the Carriage of Goods by Sea contained in chapter ] V of the report of
the United Nations Commission on International Trade Law on its ninth session'% and various other
documents referred to in the Final Act of the Conference.'%¢

187 General Assembly resolution 3314 (XXI1X), annex.
188 See Official Records of the General Assembly, Thirty-second Session, Annex, agerda item 131, docu-
ment A/32/247.

189 See the report of the Sixth Committee to the thirty-third session of the General Assen ibly on agenda item
124 (A/33/437).

190 Official Records of the General Assembly, Ninth Session, Supplement No. 9 (A/2093), para. 54.

19 Official Records of the General Assembly. Twenty-ninth Session, Supplement No. 0 (A/9610/Rev.1),
chap. II, sect. D.

192 Reproduced on p. 106 of this Yearbook.

193 See p. 121 of this Yearbook.

194 For the proceedings of the Conference. see Official Records of the United Nations «“onference on Suc-
cession of States in Respect of Treaties, vols. I, 11 and 111 (United Nations publications, Sales Nos. E.78.V.8,
E.79.V.9 and E.79.V.10).

195 Official Records of the General Assembly, Thirtyfirst Session, Supplement No. 17 (+ /31/17), chap. IV,
sect. C.

196 Document A/CONF.89/13.
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On 30 March 1978, the Conference adopted the United Nations Convention on the Carriage of
Goods by Sea, 1978,'97 which was opened for signature at the concluding meeting of the Confer-

ence on 31 March 1978. The Conference also adopted a ‘‘common understanding”” and a resolu-
tion.198 199 200

9. UNITED NATIONS INSTITUTE FOR TRAINING AND RESEARCH?°!

UNITAR continued to administer the Intemmational Law Fellowships Programme, as a major
part of the United Nations Programme of Assistance in the Teaching, Study, Dissemination and
Wider Appreciation of International Law, established under General Assembly resolution 2099
(XX) of 20 December 1965. A number of fellowships were awarded to legal advisers of Govern-
ments and teachers of international law, mostly from developing countries. The programmes in-
cluded participation in the courses of international law and The Hague Academy of International
Law and in the special courses and seminars organized by UNITAR during this period. Apart from

the six-week programme at The Hague, the fellows had the choice of attending the international law
seminar organized at Geneva in connexion with the annual session of the International Law Com-

mission at Geneva, or of spending three months of practical training at one of the legal offices of the
United Nations or the specialized agencies.

B. General review of the activities of intergovernmental organizations
related to the United Nations

1. INTERNATIONAL LABOUR ORGANISATION?%

1. The International Labour Conference (ILC), which held its 64th Session in Geneva in June
1978, adopted the following instruments: a Convention and a Recommendation concerning Labour
Administration: Role, Functions and Organization;?*® and a Convention concerning Protection of the

!97 Reproduced on p. 122 of this Yearbook.

%8 Reproduced on p. 134 of this Yearbook.

199 The official records of the Conference will be published under the symbol A/CONF.89/14.

200 Consideration of two other questions of legal interest which were on the provisional agenda of the
thirty-third session of the General Assembly was postponed to the thirty-fourth session. The first of those ques-
tions concerned 1he two resolutions (see Juridical Yearbook, 1975, p. 114), adopted by the United Nations Con-
ference on the Representation of States in their Relations with International Organizations ( Vienna, 4 February-
14 March 1975) on the observer status of national liberation movements and on the application of the Vienna
Convention on the Representation of States in their Relations with International Organizations in future activities
of the United Nations; the second question related to the consolidation and progressive evolution of the norms
and principles of international economic law. Consideration of 1hese two questions was postponed to the thirty-
fourth session by General Assembly decisions 33/423 and 33/424.

In the course of its thirty-third session, the General Assembly also considered the report of the Committee
on Relations with the Host Country (Official Records of the General Assembly, Thirty-third Session, Supplement
No. 26 (A/33/26 and Corr.1), in connexion with which it adopted resolution 33/95, and the question of the
registration and publication of treaties and international agreements pursuant to Article 102 of the Charter of the
United Nations (for the report of the Secretary-General on this question, see document A/33/258) in connexion
with which it adopted resolution 33/141 which inter alia amended the procedure for publication of treaties in the
United Nations Treaty Series provided for in article 12 of the General Assembly regulations 10 give effect to
Article 102 of the Charter of the United Nations.

201 For detailed information see Official Records of the General Assembly, Thirty-third Session, Supplement
No. 14 (A/33/14) and ibid., Thirty-fourth Session, Supplement No. 14 (A/34/14).

202 With regard to the adoption of instruments, information on the preparatory work which, by virtue of the
double-discussion procedure, normally covers a period of two years, is given, in order to facilitate reference
work, in the year during which the instrument was adopted.

203 Official Bulletin, Vol. LX1, 1978, Series A, No. 2, pp. 99-103; pp. 108-113; English, French, Spanish.
Regarding preparatory work, see: First Discussion—Labour Administration: Role, Functions and Organisation,
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Right to Organise and Procedures for Determining Conditions of Employmert in the Public Ser-
vice,?* and a Recommendation concerning Procedures for Determining Condit ons of Employment
in the Public Service.2%

2. The Committee of Experts on the Application of Conventions and Re ‘ommendations met
in Geneva from 9-22 March, 1978, and presented its report.

3. The Governing Body Commuittee on Freedom of Association met in (ieneva and adopted
Reports Nos. 177,206 178,2% 179,206 and 1802% (205th Session of the Governi ig Body, February-
March 1978); Reports Nos. 181,206 182,206 183,206 184,206 185206 and 1862% (Z 06th Session of the
Governing Body, May-June 1978); and Reports Nos. 187,207 188297 and 1892°7 ( 208th Session of the
Governing Body, November 1978).

2. FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS

I. OFFICE OF THE LEGAL COUNSEL2%8

A. Constitutional Matters

In addition to current legal advice and services provided to the Director-C eneral and various
departments within the Organization, the Office of the Legal Counsel provided 1:gal services to the
Committee on Constitutional and Legal Matters (CCLM), the Council and other statutory bodies of
the Organization.

(@) Treaties concluded within the Organization

—Amendments to the Agreement for the Establishment of a Regional Anin al Production and
Health Commission for Asia, the Far East and the South-West Pacific

At its seventy-fourth session (27 November-7 December 1978), the Counc | adopted a resolu-
tion amending Articles III and IX of the Agreement to allow for membership i nd the granting of
observer status to States situated in the region which are not members of FAQ t ut are members of

ILC, 61st Session (1976), Report V(1) (this report was prepared for the 61st Session, 1576, but the item was
later moved to the agenda of the 63rd Session due to the convening of the ILO World Empl« yment Conference in
June 1976; it contains, inter alia, details of the action which led to the placing of the ques ion on the agenda of
the Conference) and ILC, 63rd Session (1977), Report V(2), 170 and 126 pages respectiv :ly; English, French,
Spanish, German, Russian. See also ILC, 63rd Session (1977), Record of Proceedings, p». 513-529; 701-704;
English, French, Spanish. Second Discussion—Labour Administration: Role, Functions an 1 Organisation, ILC,
64th Session (1978), Report IV(1) and Report IV(2), 46 and 55 pages respectively; English, French, Spanish,
German, Russian. See also ILC, 64th Session (1978), Provisional Record of Proceedings Nos. 22; 22A; 22B;
217, pzp. 17-20; 34, p. 8; English, French, Spanish.
% Official Bulletin, Vol. LX1, 1978, Series B, No. 2.

205 bid., Vol. LXI, 1978, Series B, No. 3.

206 Official Bulletin, Vol. LXI, 1978, Series A, No. 2, pp. 104-108; 113-114; Engli :h, French, Spanish.
Regarding preparatory work, see: First Discussion—Freedom of Association and Proced ires for Determining
Conditions of Employment in the Public Service, [LC, 63rd Session (1977), Report VII(1) (this report contains,
inter alia, details of the action which led to the placing of the question on the agenda of he Conference), and
Report VII(2), 111 and 84 pages respectively; English, French, Spanish, German, Russiar . See also ILC, 63rd
Session (1977), Record of Proceedings, pp. 629-645; 773-777; English, Frenct, Spanish. Second
Discussion—Freedom of Association and Procedures for Determining Conditions of Emplyyment in the Public
Service, [LC, 64th Session (1978), Report V(1) and Report V(2), 45 and 41 pages respectiv :ly; English, French,
Spanish, German, Russian. See also ILC, 64th Session (1978), Provisional Record of P-oceedings Nos. 25;
25A; 25B; 28, pp. 10-15; 35, pp. 1-3; English, French, Spanish.

207 This report has been published as Report 111 (Part 4) to the 64th Session of the Conf: rence and comprises
two volumes: Vol. A: “‘General Report and Observations concerning Particulac Countrics’ (Report 1II (Part
4A) ), 259 pages; English, French, Spanish. Vol. B: *‘General Survey of the Reports relatin 2 to the Employment
(Women with Family Responsibilities) Recommendation, 1965 (No. 123)"" (Report II1 (1'art 4B) ), 68 pages;
English, French. Spanish.

208 For general information on the organization and functions of the Office of the Lega Counsel, see Juridi-
cal Yearbook, 1972, p. 60.
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any one of the United Nations specialized agencies or the International Atomic Energy Agency, and
Article XIV to enable the Commission to adopt and amend its Financial Regulations subject to the
approval of the Director-General and confirmation by the FAO Council.2"®

(b) Amendments to the Statutes of FAO Bodies™

—Membership of the Advisory Committee on Forestry Education

At its seventy-fourth session (27 November-7 December 1978), the Council adopted a resolu-
tion increasing the membership of the Committee and authorizing the Director-General to amend the
Committee’s statutes accordingly.?!

(c) Inter-agency agreements and arrangements

—Supplementary Arrangement between the United Nations and the Food and Agriculture Or-
ganization of the United Nations Regarding Co-operation berween the World Food Council and the
Food and Agriculture Organization of the United Nations

The Supplementary Arrangement concluded under Article XIX of the Agreement between the
United Nations and the Food and Agriculture Organization of the United Nations of 14 December
19462'" entered into force on 28 August 1978 following signature by the Secretary-General of the

United Nations and the Director-General of the Food and Agriculture Organization of the United
Nations.2!2

(d) Treaties concluded outside the Organization

—Agreement for the Establishment of a Centre on Integrated Rural Development for Asia and
the Pacific (CIRDAP)*"

A Conference of Plenipotentiaries, which met in Kuala Lumpur, Malaysia, on 29 July 1978,
adopted and opened for signature the aforementioned Agreement setting up a Centre outside the
framework of FAO. In accordance with Article XVI of the Agreement, the Director-General of FAO
is the Depositary. Pursuant to paragraph 2 of Article XII, the Agreement was open for signature in
Kuala Lumpur, from 1 to 4 August 1978, and is thereafter open for signature at FAO Headquarters
in Rome.

In accordance with Article XII, paragraph 1, of the Agreement, States listed in Annex I may
become parties to the Agreement by signature followed by the deposit of an instrument of ratifica-
tion, or by the deposit of an instrument of accession with the Depositary. Other States may be admit-
ted by the Governing Council in accordance with Article XII, paragraph 5.

In conformity with its Article XII, paragraph 4, the Agreement shall enter into frce with re-
spect to all States that have ratified or acceded to it, on the date when instruments of - .tification or
accession have been deposited by the Government of the People’s Republic of Bangladesh and by
the Governments of at least five other eligible States.

On 1 August 1978, the Agreement was signed, subject to ratification, by representatives of the
following States: Bangladesh, India, Indonesia, Lao People’s Democratic Republic, Malaysia,
Nepal, Pakistan, Philippines and Viet Nam. As of 31 December 1978 one instrument of ratification
had been received, namely from Bangladesh on 11 October 1978.

B. Law of the Sea and International Fisheries

At its second session in May 1978, the Western Central Atlantic Fishery Commission pointed
out that the geographic conditions prevailing in the Western Central Atlantic made it necessary for

* See also infra, Section B (Law of the Sea and International Fisheries) for amendments to the Statutes of
the Western Atlantic Fishery Commission.

209 CL 74/REP, paras. 201-203, Appendix 1; CL 74/9; CL 74/PV/13; CL 74/PV/15.

210 CL, 74/REP, paras. 209-212; CL 74/20.

21t United Nations, Treaty Series, vol. 1, p. 912.

212 C7T7/REP, paras. 240-243, 314-317; WFC/1978/1.

213 The English language version is the only authentic one.
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governments to cooperate in the rational utilization of living resources that are of interest to two or
more countries. As the Commission could not, under FAO Council Resolution 4/61 by which it had
been established, concern itself with management and regulation of fisheries, it c ecided to invite the
Council to amend its Statutes so that it could, at the request of interested couitries, promote the
development, conservation, rational management and best utilization of fish:ry resources. The
Commission also pointed out that the southern boundary of its area of competenc:, set at 5°00" North
latitude, cut across the distribution of some important fishery resources. It ther fore recommended
that the boundary should be extended southwards to 10°00' South latitude. "'he Statutes of the
Commission were amended accordingly by Resolution 3/74 of the Council in .december 1978.214

The eighteenth session of the Indo-Pacific Fishery Commission examined the implications of
the new régime of the sea for the management of fishery resources, with partic ilar reference to its
own role in this regard. This concerned especially stocks which migrate betwee: two or more areas
under national jurisdiction and those which move beyond exclusive economic ‘ones into the high
seas. There was general agreement that management plans should be worked c ut by the countries
directly concerned, and that the Commission could provide a convenient forun..

At its twelfth session in June 1978, the FAO Committee on Fisheries reviewed the progress
made by the Secretariat in the formulation of a comprehensive programme to assist with the de-
velopment of fisheries in the exclusive economic zones of developing countries. t made a number of
recommendations regarding the further elaboration of that programme.

The Eleventh FAO Regional Conference for Europe, which met in Octob: r 1978, considered
the new régime of the oceans and its implications for fish supply and resou ce management in
Europe. It emphasized that the next years will be crucial for the fisheries sec or, since they will
constitute a period of transition and adaptation to the new régime. Many deleg: tions observed that
FAOQ might usefully strengthen its action aimed at encouraging and assisting the iegotiation of bilat-
eral fishing agreements as well as of arrangements for the establishment of joir t ventures with de-
veloping coastal States.

C. Environmental Law

In 1978, the FAO Legal Office provided the legal input to the joint F.\O/UNEP project,
“‘Preparatory Work for the Protection of the Marine Environment in the Gulf o Guinea and Adja-
cent Coastal Areas’’, by undertaking surveys of national legislation, of appli:able international
agreements and of the scientific basis for legal controls of marine pollution in th: area concerned.

Technical assistance was provided in December to the Government of Tun sia in the prepara-
tion of a National Rangelands Management Act.

II. LEGISLATION BRANCH?!S

(a) Legislative assistance and expert advice in the field

During the course of 1978 legislative assistance was given as follows:

—fisheries legislation (Bangladesh, Egypt, Liberia, Oman, Philippines, Seychelles, Sierra
Leone, Sri Lanka, United Republic of Tanzania, Thailand, Venezuela and Yem«n Arab Republic);

—wildlife legislation (Belize, Central African Empire);

—national water resources legislation (Egypt, Mauritius, Sierra Leone);

—seed legislation (Afghanistan);

—plant protection legislation (Cape Verde);

—forestry legislation (Sudan);

—agricultural insurance legislation and preparation of range land legislatic n (Tunisia).

214 CL 74/REP, paras. 207-208.
215 For general information on the organization and functions of the Legislation Branc 1, see Juridical Year-
book, 1972, p. 62, note 59.
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Legislative assistance was also given to the following organizations, associations or groups of
nations:

—Kagera River Basin Organization (international water resources law and other related mat-
ters; Burundi, Rwanda and United Republic of Tanzania; 18-30 September 1978).

—Regional sub-grouping of Senegal, Gambia, Mauritania, Cape Verde and Guinea-Bissau
(international co-operation in fisheries).

—West Africa Rice Development Association (WARDA) (constitutional and legal matters).

(b) Legal assistance and advice not involving field missions

The principal activities, performed at the request of the Governments, agency, project or FAO
technical departments concerned, were the following:

Advice was provided on various subjects, such as: national water resources legislation in Pakis-
tan, Mauritius, Ethiopia, Indonesia, Niger, Nigeria, the Yemen Arab Republic, and the United Arab
Emirates; irrigation and drainage legislation in Argentina; international water resources law for the
International Law Commission of the United Nations; fisheries legislation for the Arab Conference

of Ministers of Agriculture; seed production and control in Iran; draft seed law in Syria; animal
feedstuffs legislation in Tunisia; food control law in Qatar; consumer protection legislation in

Guyana; and plant quarantine model law.

(c) Legislative research and publications

Research was conducted, inter alia, on water legislation in selected African countries; legal
and institutional aspects of international rivers in Africa; need for and content of water law and legal
aspects of international ground water resources; national ground-water legislation; national and
international law on water pollution; coastal state requirements for foreign fishing; fisheries joint
ventures; the role of parastatal bodies in fisheries development; regulations under which a specific
treatment of plants is required as a condition of entry into a country; meat and poultry regulations in
European countries;. consumer protection and fertilizers legislation. Studies and other research
documents were published on ground-water law, international water resources treaties, bilateral
fishery agreements, fisheries management and development, forestry legislation, wildlife protection
and national parks legislation, and agrarian reform.2'6

(d) Collection, translation and dissemination of legislative information

FAO publishes, semi-annually, the Food and Agricultural Legislation. Annotated lists of rele-
vant laws and regulations appear regularly in Land Reform, a semi-annual FAQ publication. Similar
lists are also published in the quarterly Food and Nutrition Review and in Unasylva [An international
journal of forestry and forest industries].

3. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL
ORGANIZATION

1. CONSTITUTIONAL AND PROCEDURAL QUESTIONS
(a) Membership of the Organization

Indicated below is information on the signature and acceptance of the Constitution of UNESCO
by States which became members of the Organization within the period covered by this review:

Dae of deposit
of instrument

State Dare of Signature of acceptance
Cape Verde . .................. 15 February 1978 14 November 1977
Namibia...................... 2 November 1978 2 November 1978
Swaziland .................... 25 January 1978 25 January 1978

216 See infra the Bibliography, p. 257.
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Under the terms of the relevant provisions of the Constitution?!” each of t 1 above-mentioned
States became a member of the Organization on the respective date its accept: .nce took effect.

In the case of Namibia, as it was then not a Member State of the United N itions, Article II (2)
of the UNESCO Constitution was applicable. Thus, before Namibia deposited ts instrument of ac-
ceptance, the General Conference had, following an application received from the President of the
United Nations Council for Namibia and upon recommendation of the Executivi: Board, adopted by
the required two-thirds majority a resolution by which it decided

‘. . . to admit Namibia as a member of UNESCO, it being agreed tha the United Nations

Council for Namibia, established by the United Nations as the legal admini ;tering authority for

Namibia, rights and obligations flowing from Namibia’s membership of t 1e Organization are

concerned, be regarded as the Government of Namibia until the present i legal occupation of

that country is terminated.’’218

(b) Harmonization of the medium-term planning cycles and the budget cycles .f the organizations
of the United Nations system

At its twentieth session, the General Conference, after examining the ques ion of the harmoni-
zation of the medium-term planning cycles and the budget cycles of the organiz itions of the United
Nations system?2!? and the report of the Legal Committee thereon,?2® adopted a resolution to har-
monize UNESCO’s medium-term planning cycles and biennial budget cycles wi h those of the other
United Nations organizations as of 1984.22' By this resolution the General Co iference decided to
hold its twenty-second ordinary session in the third year following its twenty-fi st ordinary session
(i.e., in 1983), and adopted amendments adding transitional provisions therefcr to Section I of its
Rules of Procedures and to Article IV of the UNESCO Constitution. A transitio 1al provision estab-
lishing the term of the Director-General appointed by the General Conference in 1980 at seven years
was added to Article VI of the Constitution. The General Conference further de.ided to convene an
extraordinary session in 1982 for the purpose of approving the medium-term {lan for 19841989
and, if necessary, of considering the financial problems connected with the trieni ial Programme and
Budget for 1981-1983. The General Conference also decided, in accordance vith article 13.4 of
UNESCO’s Financial Regulations, to suspend for the three-year period starting on 1 January 1981
those provisions of Articles 2.1, 5.3, 5.4, and 5.5 of the Financial Regulations v hich are incompat-
ible with the special provisions laid down in its resolution, as well as those of any other financial and
budgetary regulations which may be incompatible with the said special provisions.

(c) Amendments to Section XVI of the Rules of Procedure of the General “onference (‘‘New

Members’’)

At its twentieth session, the General Conference, after taking cognizance of the report of its
Legal Committee,?22 adopted amendments to Section X VI (Rules 91-94) of its 1tules of Procedure.
The amendments changed the wording of Section X VI (which concerns new riembers of the Or-
ganization) in order to clarify the procedures through which States Members of the United Nations
and States not members of the United Nations become members of UNESCO and by which ter-
ritories or groups of territories become associate members of UNESCO. The am :ndments also clar-
ified the point as to when the membership of each of the aforementioned entitic s became effective
under the relevant procedures.

2. INTERNATIONAL REGULATIONS
(a) Entry into force of instruments previously adopted

In accordance with the terms of its article 18, the International Convention on the Recognition
of Studies, Diplomas and Degrees in Higher Education in the Arab and Europe in States bordering

217 See Articles II and XV of the Constitution.
218 See Resolution 20 C/0.71, 30 October 1978.
21% Document 20 C/37.

220 Document 20 C/129.

221 See Resolution 20 C/31.1.

222 Document 20 C/128.
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on the Mediterranean, adopted on 17 December 1976 at Nice, France, by an International Confer-
ence of States convened by UNESCO, entered into force on 6 March 1978, that is, one month after
the deposit with the Director-General of the second instrument of ratification.

(b) Instruments adopted by the General Conference at its twentieth session?*3

—Recommendation concerning the international standardization of statistics on science and
technology; 224

—Revised recommendation concerning the international standardization of educational statis-
tics; 225

—Revised recommendation concerning international competitions in architecture and town
planning; 226

—Recommendation for the protection of movable cultural property;2?’

—Declaration on fundamental principles concerning the contribution of the mass media to
strengthening peace and international understanding, to the promotion of human rights and to coun-
tering racialism, apartheid and incitement to war;228

—Declaration on race and racial prejudice;22°

—International Charter of Physical Education and Sport.23¢

(¢) Instrument adopted by an International Conference of States convened by UNESCO and held
Jfrom [8 to 22 December 197823 at UNESCO headquarters

—Convention on the Recognition of Studies, Diplomas and Degrees in Higher Education in the
Arab States (adopted on 22 December 1978).

3. INITIAL SPECIAL REPORTS BY MEMBER STATES

(a) Reports submitted to the twentieth session of the General Conference

At its twentieth session, the General Conference, after considering the initial special reports232
submitted by Member States on the action taken by them on the Recommendation on the develop-
ment of adult education, the Recommendation concerning the international exchange of cultural
property, the Recommendation concerning the safeguarding and contemporary role of historic areas,
the Recommendation on participation by the people at large in cultural life and their contribution to
it, the Recommendation on the legal protection of translators and translations and the practical
means to improve the status of translators, and the Recommendation concerning the international
standardization of statistics on radio and television, adopted by the General Conference at its
nineteenth session, adopted a General Report?3? embodying its comments on the aforesaid action
taken by Member States and decided that the General Report would be transmitted to Member
States, to the United Nations, and to National Commissions, in accordance with article 19 of the
Rules of Procedure concerning recommendations to member States and international conventions
covered by the terms of Article IV, paragraph 4, of the Constitution.

223 For the text of these instruments, see Records of the General Conference, Vol. 1 (Resolutions), Annex I.

224 See document 20 C/32.

225 See document 20 C/33.

226 See document 20 C/29.

227 See document 20 C/30.

228 See Resolution 20 C/4/9.3/2.

229 Gee Resolution 20 C/3/1.1/2.

230 See Resolution 20 C/1/5.4/2.

231 For the Final Report of the Conference see document ED-78/COREDIAB-2/4.

232 See documents 20 C/23 and Add., 20 C/24 and Add., 20 C/25 and Add., 20 C/26 and Add., 20 C/27 and
Add., and 20 C/28 and Add.
233 See Resolution 20 C/30.11.
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(b) Reports to be submitted to the twenty-first session of the General Confer. nce

The General Conference, at its twentieth session, reminded Member State . of their obligation
to transmit to it, at least two months before the opening of its twenty-first session, initial special
reports on the action taken by them upon the four Recommendations?*# adopted at its said twentieth
session, and to include in these reports the information on the matters specifie 1 in paragraph 4 of
resolution 50 adopted at its tenth session.?33

4. COPYRIGHT AND NEIGHBOURING RIGHTS

(a) Working Group on the Implementation of the Satellite Convention (3-7 A»ril 1978)

In pursuance of the decisions of their respective governing bodies, UNESC J and WIPO jointly
convened a Working Group on the Implementation of the Satellite Conven ion, which met in
Geneva from 3 to 7 April 1978. The object of the Working Group was to ¢ :amine draft model
provisions for the implementation of the Convention relating to the Distribuiion of Programme-
Carrying Signals Transmitted by Satellite.

Despite the view expressed by some experts to link the Satellite Conventio1 to the Rome Con-
vention, the Working Group considered that its task was to examine the Satelli e Convention as an
independent instrument and decided that the model provisions should be restrict :d to the implemen-
tation of the Satellite Convention and, consequently, concern only transmissior by means of point-
to-point satellites.

Having discussed and debated the relevant preliminary questions, the W orking Group con-
sidered that a contracting State desiring ‘‘to take adequate measures to prevent prohibited
distributions’’ could choose from two legal systems. The first was to grant to ihe broadcasting or-
ganizations the right to authorize or prohibit their signals, infringement of whic 1 would not only be
prohibited but would also give rise to claims for damages. The other legal syst¢ m consisted in pro-
hibiting, subject to sanctions, a distributor from distributing programme-carryir g signals which the
originating organization had not intended for him.

The Working Group accordingly adopted two alternative draft texts entitl :d: I. Model Provi-
sions Granting Specific Protection to Broadcasting Organizations with a view to the Implementation
of the Convention Relating to the Distribution of Programme-Carrying Signals T -ansmitted by Satel-
lite; and II. Model Provisions Prohibiting Operations Governed by the Convention Relating to the
Distribution of Programme-Carrying Signals Transmitted by Satellite.23%

(b) Sub-Committee of the Intergovernmental Copyright Committee on the Proolems Raised by the
Transmission of Television Programmes by Cable

Pursuant to the decisions taken by the Intergovernmental Copyright Comn ittee of the Univer-
sal Copyright Convention and the Executive Committee of the Beme Union at their sessions in
November/December 1977, the Sub-Committee of the Intergovernmental Copy right Committee of
the UCC and the Sub-Committee of the Executive Committee of the Berne Unin on the Copyright
Problems Raised by the Transmission of Television Programmes by Cable met n Geneva from 3 to
7 July 1978 to look for solutions on the basis of the report of the 1977 Workiig Group.

The Sub-Committee confirmed the final conclusions of the June 1977 Wcking Group on the
issue, namely, that (i) the solution of the problems did not warrant the revision of either of the two
international copyright conventions (UCC and Berne Convention); (ii) in vie'v of different legal
concepts in different countries it did not seem practicable to work out a unif >rm solution to the
problems and propose it to the different national legislators as a model: and (iii) it was necessary to
identify the problems which should be taken into consideration for settlement by legal provisions or
juridical decisions at national level. A Working Group within the Sub-Committ¢ e was set up for the
drawing up of the said list of problems.

234 For the titles of these Recommendations, see supra the section entitled ‘‘Interr ational Regulations’’.

235 See Resolution 20 C/30.21.
236 Document SAT/WG/1/4.
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The list drawn up makes a distinction between two areas to be considered: the legal analysis of
the situations where authors’ rights are involved and the administration of those rights. The legal
analysis presented two cases for distinction: that of original transmissions and that of retransmis-
sions of captured transmissions. On the subject of original transmissions a secondary distinction was
made between those made by a cable system and those made by the broadcaster himself via cable.
As regards retransmissions of captured transmissions it was again distinguished whether or not the
retransmissions were simultaneous with the original broadcast. On the subject of administration of
rights a preliminary distinction was made between a collective administration system and non-
voluntary licensing. As regards the latter, a further distinction was made between statutory licences
and compulsory licences.

The systems cited above were discussed by the Working Group with reference to relevant pro-
visions in the Universal Copyright Convention and the Beme Convention. The conclusions reached
by the Working Group were adopted by the Sub-Committees. 237

(c) Sub-Committee of the Intergovernmental Committee of the Rome Convention on the Problems
Raised by the Transmission of Television Programmes by Cable

In accordance with the decisions taken by the Intergovernmental Committee of the Inter-
national Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations (Rome Convention) at its December 1977 session in Geneva, the Sub-Committee of
the above Committee on the problems raised by the transmission of television programmes by cable
in regard to protection of the interests of the beneficiaries of the Rome Convention met at Geneva on
6 July 1978, to look into solutions which might be offered to national legislators.

The Sub-Committee concluded that it did not seem appropriate at this stage either to adopt an
additional protocol to the Rome Convention or to start preparing for revision of the same. It also
expressed the opinion that conclusion of any special agreements among the contracting States of the
Convention was fraught with the danger of disturbing the established balance between the interests
of the beneficiaries whose activities were intermingled. The idea of a model bilateral agreement was
also not considered necessary. The Sub-Committee considered it advisable to draw up guidelines to
be recommended to States for the settlement of the problems arising from the distribution of televi-
sion programmes by cable and took over the list of the possible situations as drawn up by the Sub-
Comnmittees of the Intergovernmental Committee of the UCC and the Executive Committee of the
Berne Union (as mentioned under (b) above).

Then the Sub-Committee made a distinction between original transmission on the one hand and
retransmissions of captured transmissions on the other. A secondary distinction was made between
original transmission made by a cable system and those made by the broadcaster himself via cable. It
expressed the view that as far as transmissions of television programmes by cable were concerned,
domestic laws should treat original transmissions as broadcasts, and that the three categories of be-
neficiaries covered by the Rome Convention should be given, as a minimum, the same protection for
those transmissions as for broadcasts. As regards administration of rights, the Sub-Committee was
of the opinion that, in the case of simultaneous retransmissions of entire programmes, only collec-
tive administration was compatible with the obligations to be met by cable distributors, who had to
obtain the authorization of all the contributors to the programme.?8

(d) Sub-Committee of the Intergovernmental Copyright Committee on Legal Problems Arising
from the Use of Video-cassettes and Audio-visual Discs

In accordance with the decisions taken by the Executive Committee of the Berne Union and the
Intergovernmental Copyright Committee of the Universal Copyright Convention at their
November/December 1977 sessions in Paris, the Sub-Committees of the above-mentioned two
Committees on the Legal Problems Arising from the Use of Video-cassettes and Audio-visual Discs
met in Paris on 13, 14 and 19 September 1978, to look for solutions which might be offered to

237 Document 1GC/SC.1/CTV/7.
238 Document ICR/SC.1/CTV/6.
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national legislators on the basis of the recommendations by the Working Group >n the subject which
had itself met in Geneva in February 1977 to study the above problems.

While confirming the said Working Group’s conclusions that this new diss :mination technique
(i) ‘“did not call for a revision of the Berne Convention or the Universal Ccpyright Convention
. .."%, (ii) “*did not necessitate the preparation of a new international instrum:nt . . .’’, (iii) *‘re-
quired however, the establishment of a topology of specific situations, with their legal implications,
and a list of considerations which could serve as a basis for solutions that woul(| make it possible to
alleviate the consequences of the development of new techniques in the aud o-visual field”’, the
Sub-Committee emphasized the urgency of identifying practical measures for tt e relief of copyright
holders who sustain loss because of the use of their works or performances it cassettes or audio-
visual discs, and also suggested that an information campaign should be launche¢d, by UNESCO and
WIPO in particular, to alert governments and public opinion to the consequer ces of such acts.

At the conclusion of their deliberations the Sub-Committees desired: (i) thzt an inventory of the
situation considered by them vis-a-vis the copyright problems raised by the utili: ation of videograms
should be prepared by the Secretariats; (ii) that the report of their findings shoult be submitted to the
1979 sessions of the Executive Committee of the Berne Union and the Intergove rnmental Copyright
Committee and (iii) that after consideration of the afore-mentioned Committee , a full set of docu-
ments comprising all the preparatory studies and the report of the 1977 Workig Group should be
constituted and published.

The inventory on the situations as referred to in the preceding paragraph 1-/hich includes “‘ter-
minology”’, ‘‘determination of legal status’’, ‘‘public use’’, ‘‘private use’’, ‘“\ se for teaching pur-
poses’’ and ‘‘field of application’’, has been prepared and as its Annex I, it fornis an integral part of
the report.?®®

(e) Sub-Committee of the Intergovernmental Committee of the Rome Conven ion on Legal Prob-
lems Arising from the Use of Video-Cassettes and Audio-Visual Dis:s (in the case of
neighbouring rights—Rome Convention)

Pursuant to the decisions taken by the Intergovernmental Committee of th: Rome Convention
at its sixth ordinary session in December 1977, the Sub-Committee of the sai] Committee of the
International Convention for the Protection of Performers, Producers of Phonog ams and Broadcast-
ing Organisations (Rome Convention) on Legal Problems Arising from the Use of Video-Cassettes
and Audio-Visual Discs in connection with the protection of the interests of the :ategories protected
by this Convention, met in Paris on 18 and 20 September 1978 in order to look nto solutions which
might be offered to national legislators.

Considering the prejudice caused to the beneficiaries of the Rome Convent on by the increased
use of videograms, the Sub-Committee discussed different possible solutions an 1 concluded that the
most practical one would be to provide it through national legislation. It also aj reed that it was not
necessary to revise the Rome Convention now, though protection provided for i1 it was inadequate,
particularly for the performers.

Accordingly, the Sub-Committee decided to provide national legislators with Guidelines on
how the use of videograms should be regulated in view of the limitations of th:: Rome Convention
and the interests of the beneficiaries. The Sub-Committee endorsed the findin ;s of the Copyright
Sub-Committee (UCC and Berne—see above), which also recognized and discu;sed these problems
in detail, regarding ‘‘terminology’’, ‘‘private use’’, ‘‘use for teaching purpos: s’’, and ‘‘charging
levy on both the equipment used in making the reproduction and on the material ;upport for distribu-
tion among beneficiaries’* and adopted the same inventory of problems.

The Sub-Committee also expressed the wish that its report should be sulmitted to the 1979
session of the Intergovernmental Committee of the Rome Convention and be giv :n wide circulation.
Further, it expressed the wish that a complete set of documents, including all the preparatory studies
and the 1977 Working Group Report on the issue, should be published.2¥

29 Document IGC/SC.1/VAD/5.
240 Document 1ICR/SC.1/VAD/S.
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(f) Third Committee of Governmental Experts on the Double Taxation of Copyright Royalties Re-
mitted from One Country to Another

In pursuance of resolution 6.123 adopted by the General Conference of UNESCO at its
nineteenth session and the decision by the Executive Board of UNESCO at its 102nd session, as also
of the decisions approved by the administrative organ of WIPO at its September 1977 sessions re-
spectively, UNESCO and WIPO jointly convened a meeting of the Third Committee of Governmen-
tal Experts on the Double Taxation of Copyright Royalties remitted from one country to another
which met at UNESCO Headquarters, Paris, from 19 to 30 June 1978.

On the basis of the deliberations of the previous committees and the compromise reached by the
Committee that met in 1976, the object of the Third Committee was to establish a multilateral con-
vention on the general principles and a model bilateral agreement designed to govern the relation-
ship between the contracting States vis-a-vis the implementation of the convention.

Accordingly, the Committee discussed and debated various aspects of the preliminary draft
multilateral agreement for the avoidance of double taxation on copyright royalties remitted from one
country to another, a preliminary draft protocol annexed to the agreement, a preliminary draft model
bilateral convention on this subject and commentaries on these drafts, prepared by the secretariat of
the Committee.

In the course of di.cussions there was divergence of opinion on a number of points and voting
had to be resorted to on: (i) whether the proposed instrument should take the form of a multilateral
convention; (ii) whether the multilateral convention should include a provision whereby the con-
tracting States would undertake to grant a preferential treatment in respect of copyright royalties;
and (iii) appeal against chairman’s ruling, during consideration of the draft resolution, disallowing
the amendments as to the nature of the instrument envisaged. Results of the votes were: (i) in the
affirmative; (ii) in the negative, and (iii) prevalence of the ruling by Chairman.

On termination of its discussions, the Committee adopted the texts of the draft ‘“Multilateral
Convention for the Avoidance of Double Taxation of Copyright Royalties’’ and the draft protocol
attached to it. In the resolution adopted by the Committee, the Secretariats of UNESCO and the
International Bureau of WIPO were invited, inter alia, to prepare (i) a draft commentary explaining
the draft multilateral convention; and (ii) a draft model bilateral agreement along with a draft com-
mentary explaining it. It also recommended that an international conference of States be convened in
1979 by the Directors-General of UNESCO and of WIPO for the adoption of a multilateral conven-
tion on this subject accompanied by a model bilateral agreement.2#!

5. HUMAN RIGHTS

(a) Implementation of the Convention and Recommendation against Discrimination in Education

The third report?® of the Committee on Conventions and Recommendations, which has re-
sponsibility for examining periodic reports by Member States on the implementation of the Conven-
tion and Recommendation against Discrimination in Education, together with the comments of the
Executive Board on that report>*® was submitted to the twentieth session of the General Conference.

The General Conference adopted the report of the Committee and the recommendations set out
therein, in particular as regards the preparation of a new questionnaire and the timetable proposed
for the fourth consultation of Member States, the results of which will be submitted to the General
Conference at its twenty-third session.?#

(b) Conciliation and Good Offices Commission to be responsible for seeking the settlement of any
disputes which may arise between States Parties to the Convention against Discrimination in
Education

241 Document UNESCO/WIPO/DT/III/DR.11.
242 See document 20 C/40 and Add.

243 See decision 104 EX/5.2.1.

%4 See Resolution 20 C/1/1.1/2.
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In accordance with article 3(2) of the Protocol instituting a Conciliaticn and Good Offices
Commission to be responsible for seeking the settlement of any disputes which may arise between
States Parties to the Convention against Discrimination in Education, and on th : report of the Nomi-
nations Committee, the General Conference, at its twentieth session, on 20 No rember 1978, elected
for a six-year term the following persons as members of the above-mentionzd Commission: Dr.
Narciso B. Albarracin (Philippines), Mr. Bandiare Ali (Niger), Professor Dr. "¥ilhelm Friedrich de
Gaay Fortman (Netherlands), and Mr. Preben Kirkegaard (Denmark).?#

(c) Examination of cases and questions concerning the exercise of human -ights in UNESCO’s
spheres of competence

In accordance with a decision?® taken by the Executive Board at its 103 d session under item
5.5.2 of its agenda, the 13 member Working Party, created pursuant to anot ier decision®¥’ of the
Executive Board taken at its 102nd session under agenda item 5.6.2, met from 9 to 17 January 1978
in order to prepare its final report.

This final report*® was submitted to the Executive Board at its 104th session. The Board
adopted on 26 April 1978 a new procedure as proposed by the Working Party.24?

This new procedure replaces the former procedure which was applied t ) the examination of
communications addressed to UNESCO in connection with specific cases invo ving human rights in
education, science and culture in accordance with decision 77 EX/8.3 adop ed by the Executive
Board at its seventy-seventh session in 1967.25¢

4. INTERNATIONAL CIVIL AVIATION ORGANIZA TION

1. LEASE, CHARTER AND INTERCHANGE OF AIRCRAFT IN INTERNATION AL OPERATIONS

Pursuant to Assembly Resolution A22-28 adopted by the 22nd Session of the Assembly
(Montreal, 13 September4 October 1977), the Council of ICAO convened in Montreal in Sep-
tember 1978 the 23rd Session of the Legal Committee. As a result of its delibe -ations, the Commit-
tee approved a draft article 83 bis to be inserted in the Chicago Convention; th s new article, which

will be submitted for approval to the next ICAO Assembly, would provide for the transfer of certain
functions and duties under Articles 12, 30, 31 and 32 a) of the Chicago Conven ion, when an aircraft

registered in a Contracting State is operated pursuant to an agreement for the It ase, charter or inter-
change of the aircraft or any similar agreement by an operator who has his pr ncipal place of busi-
ness or, if he has no such place of business, his permanent residence in another Contracting State.

Furthermore, the 23rd Session of the Legal Committee approved draft ar icles for the amend-
ment of the Rome Convention of 1952; these draft articles referred to the situation when an aircraft
is leased, chartered or interchanged in international operations. These draft a ticles, in substance,
were adopted by the International Conference on Air Law held at Montreal i1 September 1978.

Finally, the Legal Committee considered the question whether the Tokyc Convention of 1963
should apply when the offences are committed on board an aircraft not regist red in a Contracting
State but leased without crew to a lessee who has his principal place of businzss or his permanent
residence in another Contracting State. The ICAO Council has sent a questionn ire to States relating
to the possible amendment of the Tokyo Convention of 1963, and the Coun:il will consider any
future action with respect to this subject during the year 1979.

25 Gee document 20 C/NOM/9 and Add.

246 See decision 103 EX/5.5.2.

247 See decision 102 EX/5.6.2.

248 See document 104 EX/3.

249 See decision 104 EX/3.3.

250 Reproduced in the Juridical Yearbook, 1967, p. 264.

97



2. PROBLEM OF LIABILITY FOR DAMAGE CAUSED BY NOISE AND SONIC BOOM

A Subcommittee of the Legal Committee met in Montreal from 18 April to ! May 1978, and its
task was to prepare a text or alternative texts of an instrument for the unification of private law
liability for damage caused by noise and sonic boom in international civil air navigation. The Sub-
committee prepared the text of five draft articles; each proposed system of liability attracted support
from less than one third of the States represented at the Subcommittee and the measure of substantial
agreement capable of being reached between States was not considered to extend beyond damage
caused by noise or sonic boom in a single occurrence (that is damage caused by noise or sonic boom
produced by one aircraft during a particular flight); the majority of the Subcommittee took the view
that the new instrument should not cover cumulative damage, that is damage caused by the com-
pounded effect of numerous flights, in particular in the vicinity of airports. The Subcommittee pre-
pared a detailed questionnaire but considered the subject was not ripe for study by the Legal Com-
mittee. By the end of the year 1978, replies to the questionnaire have been received from only a
small group of States and on 6 December 1978, the Council decided that the States should be again
requested to send replies to the Council and the Council will consider any future action with respect
to this subject during its 97th Session in June 1979.

3. INTERNATIONAL CONFERENCE ON AIR LAW

The tenth International Conference on Air Law was convened by the 92nd Session of the Coun-
cil and met at Montreal from 6 to 23 September 1978 for the purpose of examining the draft articles
for the amendment of the Rome Convention of 1952; these draft articles had been prepared by the
22nd (1976) and 23rd (1978) Sessions of the Legal Committee. The Conference was attended by the
delegations of 58 States and by 4 observer delegations. As a result of its deliberations, the Confer-
ence adopted the Protocol to Amend the Convention on Damage Caused by Foreign Aircraft to
Third Parties on the Surface signed at Rome on 7 October 1952; the Protocol was open for signature
on 23 September 1978 and on that date was signed by the delegations of 9 States. The basic features
of the Protocol are the following: substantial increase of the limits of liability stipulated in Article 11
of the Rome Convention of 1952; the limits of liability are expressed in the terms of Special Draw-
ing Rights but the reference to the ‘‘monetary unit’’ is preserved for those States which are not
Members of the International Monetary Fund; the provisions of Chapter Il relating to the security
for the operator’s liability have been substantially simplified; the scope of applicability of the Con-
vention as amended was redefined so as to encompass also the case of aircraft leased, chartered or
interchanged whose operator has his principal place of business or his permanent residence in a
Contracting State; a new article was inserted stipulating that the Convention shall not apply to nu-
clear damage.

4, UNLAWFUL INTERFERENCE WITH INTERNATIONAL CIVIL AVIATION
AND ITS FACILITIES

The Committee on Unlawful Interference with International Civil Aviation and its Facilities
held 19 meetings during the year. The Committee examined proposals from States for amendments
to Annex 17—Security and the problems concerning the authority and responsibility of the pilot-in-
command during acts of unlawful interference. On the basis of the Report presented by the Commit-
tee and the views expressed by the Air Navigation Commission, the Council, at its 94th Session on
29 June 1978, decided to refer this question to the Legal Committee and requested the latter to study
this item within the framework of Item 6, Part A, of its Work Programme (Legal Status of the Air-
craft Commander) and to decide on the priority of this item.

As a result of the recommendations made by the Committee with regard to Annex 17, and
taking into account the comments of Contracting States and interested international organizations
who had been consulted on these matters, the Council adopted Amendment 3 to Annex 17 on 13
December 1978. The Council prescribed 13 April 1979 as the date on which the said Amendment
shall become effective. The date of applicability, to the extent that this Amendment or parts thereof
would have become effective, was set at 29 November 1979.
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5. WORLD BANK
INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DIs PUTES

Signatures and Ratifications of the Convention on the Settleme 1t of
Investment Disputes between States and Nationals of Other Sta‘es®!

As of March 1, 1979, eighty States had signed the Convention,22 Ccmoros, Papua New
Guinea, Philippines and Rwanda being the most recent signatories. Seventy-f ve States had taken
the final step toward becoming Contracting States by depositing instruments « f ratification.s?

The Additional Facility

On September 27, 1978, the Administrative Council of the Centre authorized the Secretariat to
administer at the request of the parties concerned certain proceedings between States and nationals
of other States which fall outside the scope of the Convention on the Settlemen of Investment Dis-
putes between States and Nationals of Other States. They are (i) conciliation or arbitration proceed-
ings for the settlement of investment disputes arising between parties one of whi :h is not a Contract-
ing State or a national of a Contracting State; (ii) conciliation or arbitration p-oceedings between
parties at least one of which is a Contracting State or a national of a Contracting State for the settle-
ment of disputes that do not directly arise out of an investment; and (iii) fact-1 nding proceedings.
The scope within which, and the terms on which, the Secretariat may administe - these proceedings,
which would of course not be governed by the provisions of the Convention, are set out in the Addi-
tional Facility Rules (Document 1CSID/11). They provide, among other things that the Additional
Facility will not be available for the settlement of ordinary commercial dispute: . In that connection
the Council recorded its view that economic transactions which may or may not depending on their
terms, be regarded by the parties as investments for purposes of the Conventior ; involve long-term
relationships or the commitment of substantial resources on the part of either p. rty; and are of spe-
cial importance to the economy of the State party, can be clearly distinguished from ordinary com-
mercial contracts. Examples of such transactions may be found in various for ns of industrial co-
operation agreements and major civil works contracts. The Additional Facility Rules also contain
provisions designed to ensure that parties do not seek recourse to the Additior al Facility in cases
coming within the competence of the Centre pursuant to the provisions of the Cc nvention. There are
also four schedules: the Administrative and Financial Rules (Additional Facilit,), the Conciliation
(Additional Facility) Rules, the Arbitration (Additional Facility) Rules, and the act-Finding (Addi-
tional Facility) Rules.

Disputes Submitted to the Centre

On March 20, 1978, the Centre registered a request for arbitration betw: en Guadalupe Gas
Products Corp., a U.S. company, and the Federal Military Government of Nigcria. The parties are
in the process of appointing the members of the tribunal.

In the cases of Holiday Inns/Occidental Petroleum vs. Government of Mc rocco and Govern-
ment of Gabon vs. Société SERETE S.A., the proceedings were discontinued : t the request of the
parties.

The cases of Société Ltd. Benvenuti et Bonfant SRL vs. Government of the F eople’ s Republic of
Congo and AGIP SpA vs. Government of the People’s Republic of Congo are stil pending before the
Centre.

251 Reproduced in the Juridical Yearbook, 1966, p. 196.

252 The Convention on the Settlement of Investment Disputes between States and Na ionals of Other States
is reproduced in the Juridical Yearbook 1966, p. 196.

253 The list of Contracting States and Other Signatories of the Convention is rep oduced in Document
ICSID/3.
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6. INTERNATIONAL MONETARY FUND

Extensive changes of the Articles of Agreement of the International Monetary Fund took place
in 1978 with the entry into force of the Second Amendment to these Articles on April 1, 1978. The
Amendment entered into force for all members of the Fund when it had been accepted by three-fifths
of the members having four-fifths of the total voting power. Important changes have been made in
the provisions of the Articles relating to: the exchange arrangements that members may maintain;
the role of gold and the SDR in the international monetary system; the financial operations and
transactions of the Fund; and the establishment of a Council.

During the two years required for the acceptance of the proposed Second Amendment, the
Legal Department of the Fund worked on extensive revisions of the By-Laws, Rules and Regula-
tions of the Fund and general decisions that were necessitated by the modifications of the Articles of
Agreement. The amendments of the By-Laws took effect on June 13, 1978, after adoption by the
Board of Governors and revised Rules and Regulations were adopted by the Executive Board and
became effective on the same date as the Second Amendment.

Changes in the Fund’s General Arrangements to Borrow were also made to conform that legal
instrument to the provisions of the Second Amendment.

The major legal activities and decisions of the International Monetary Fund are summarized
below:

SECOND AMENDMENT OF THE ARTICLES OF AGREEMENT

The main themes of the modifications of the Articles made by the Second Amendment can be
summarized under the following headings:

(a) Exchange arrangements of each member’s choice; the possible adoption of particular gen-
eral arrangements; and the possible adoption of a system of par values that members will
have an option to participate in; subject at all times to general obligations and firm surveil-
lance by the Fund.

The provisions on exchange arrangements recognize that the essential purpose of the inter-
national monetary system is to provide a framework that both facilitates the exchange of goods,
services, and capital among countries and sustains sound economic growth, and that a principal
objective is the continuing development of the orderly underlying conditions that are necessary for
financial and economic stability. Members undertake a general obligation to collaborate with the
Fund and with other members in order to assure orderly exchange arrangements and to promote a
stable system of exchange rates. Members must perform this obligation by observing certain spec-
ified undertakings with respect to domestic and external economic and financial policies.

The general obligation and specified undertakings apply to all members at all times. Members
are free, however, to apply the exchange arrangements of their choice. The Fund will be able, by
decisions taken with an eighty-five per cent majority of the total voting power, to recommend ex-
change arrangements that accord with the development of the international monetary system, but
members will continue to have the right to choose their own arrangements.

The Fund is required to oversee the international monetary system in order to ensure its effec-
tive operation and to oversee the observance by each member of its obligations.

The Fund may determine, by the majority already referred to, that international economic con-
ditions permit the introduction of a system based on stable but adjustable par values, whereupon
provisions governing such a system will apply. Each member will then establish a par value unless it
intends to apply other arrangements.

(b) A reduction in the role of gold, including the disposition of the Fund’s own holdings of

gold.

The most important changes under this heading are as follows:

(i) the elimination of the function of gold as the common denominator of the par value
system and as the unit of value of the special drawing right;
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(it)
(i)

(iv)
v)

(vi)

(vii)

(viii)

the abolition of the official price of gold;

the abrogation of obligatory payments in gold by members to the F'und and by the Fund
to members, and elimination of authority for the Fund to accept gcld except under deci-
sions taken with a high majority of the total voting power;

the requirement that the Fund complete the disposition of fifty miilion ounces of gold;

the authorization of the Fund to dispose of the remainder of its gol 1 holdings in various
ways by sale on the basis of prices in the market or at the official »rice in effect before
the second amendment;

profits on the sale of gold on the basis of prices in the market \-ould be placed in a
special account for use in the ordinary operations and transactiolr s of the Fund or for
other uses, including those for the special benefit of members with low per capita
income;

the requirement that the Fund, in its dealings in gold, avoid the management of the
price, or the establishment of a fixed price, in the gold market; znd

the undertaking of members to collaborate with the Fund and wi:h other members in
order to ensure that their policies with respect to reserve assets w Il be consistent with
the objectives of promoting better international surveillance of iiternational liquidity
and making the special drawing right the principal reserve asse' in the international
monetary system.

Many of the powers that the Fund may exercise under this heading (b) are subject to a majority
of eighty-five per cent of the total voting power.

(¢) Changes in the characteristics and expansion of the possible uses of the special drawing

right so as to assist it to become the principal reserve asset of the in ernational monetary
system.

Numerous changes have been made in the provisions dealing with the special drawing right in
order to modify its characteristics and extend its usability. Some of the most im jortant modifications
are listed below:

()

(i)

(iii)

(iv)

82

d)

participants will be able to enter into transactions by agreement witl out the necessity for
decisions by the Fund, and a participant transferring special draw ing rights in such a
transaction need not observe the requirement of need that is incluced in the Articles;
the Fund may authorize operations between participants that are no: otherwise provided
for by the Articles, subject to appropriate safeguards;

the Fund may review the rules for reconstitution of participants’ holdings of special
drawing rights at any time and may adopt, modify, or abrogate 1he rules by a lower
majority of the total voting power than is necessary at present (seventy instead of
eighty-five per cent),

the possible uses of special drawing rights in operations and traisactions conducted
through the General Department of the Fund have been expanded,

the Fund may broaden the categories of other holders of special dras/ing rights, although
not beyond official entities, and the operations and transactions in which they may
engage.

Simplification and expansion of the types of the Fund’s financial op: rations and transac-
tions, particularly those conducted through the General Department

The opportunity has been taken to incorporate in the Articles certain policizs and practices that
experience has proved to be useful. A leading example is the Fund’s policy on epurchase, which is
designed to ensure that the use of the general resources will not extend beyon: three to five years,
unless a longer period is permitted under a special policy on use. The deta led formulae of the
present Articles on repurchase and on the calculation of monetary reserves that ;overned the accrual
of repurchase obligations and distribution among reserves have been deleted.

Provisions have been adopted to ensure that the Fund’s holdings of the cu rencies of all mem-
bers will be usable by the Fund in its operations and transactions in accordar ce with its policies.
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Similarly, members will be able to obtain the currencies of other members when they have ' een
specified by the Fund for repurchase. Appropriate safeguards are adopted for members.

Among other changes in relation to the use of the general resources of the Fund is the more
extensive authority it will have to permit members to engage in transactions under special policies
without at the same time foregoing their reserve tranche positions (formerly gold tranche positions).

(¢) The possible establishment of the Council as a new organ of the Fund.

The Board of Governors may decide, by an eighty-five per cent majority of the total voting
power, to call a new organ of the Fund, the Council, into being if this action is deemed appropriate.
This organ would resemble the present Interim Committee of the Board of Governors in composition
and terms of reference. It would differ from the Committee in that it would have powers of decision
and not solely advisory authority. If the Board of Governors were to decide that the Council should
be established, detailed provisions governing the Council would begin to apply.

(f) Certain improvements in organizational aspects of the Fund.

The provisions governing the election of Executive Directors have been brought up to date by
the incorporation of the present number of elective Executive Directors in the Articles, together with
authority to modify the number by a high majority of the total voting power. In addition, a member
entitled to appoint an additional Executive Director in certain circumstances may decide to partici-
pate in the election of Executive Directors instead of making an appointment. It is also provided that
if the member does make an appointment, it may arrange with individual members in its former
“‘constituency’’ to have the Executive Director it appoints cast the number of votes alloted to them.

Other major improvements under this heading are the clarification and simplification of the
distribution and delegability of powers among the organs of the Fund and the reduction of the
categories of special majorities to seventy per cent and eighty-five per cent (and in one instance an
absolute majority). Special majorities would apply to a wide range of decisions beyond those that
have been noted already under (b) above.

QUOTAS

Adoption by the Board of Governors of a Resolution on increases in members’ quotas in De-
cember 1978, completed the Seventh General Review of Quotas in the Fund, which began in 1976.
The increases will become effective for members that have notified the Fund of their consents and
have paid their increased subscriptions, provided that consents have been received from members
having 75 per cent of total present quotas. Members will have until November 1980 to consent to
increases in their quotas.

ALLOCATION OF SPECIAL DRAWING RIGHTS

Following consultations required under the Articles of Agreement to establish that there is
broad support for the proposal among members, the Managing Director made a proposal for alloca-
tion of special drawing rights for the third basic period, in which he concluded that there was a
long-term global need to supplement existing reserve assets. The Executive Board concurred in the
proposal and the Board of Governors was requested to vote on a proposed Resolution. The Board of
Governors of the Fund adopted, effective December 11, 1978, Resolution No. 34-3 providing for
allocations of SDR 4 billion to be made in each of the three years 1979 to 1981.

BORROWING

Since 1973, the Fund has supplemented its own resources by substantial borrowing from some
of its members and Switzerland, and institutions in their territories. In November 1978, the Fund
borrowed from two participants in the General Arrangements to Borrow to finance a reserve tranche
purchase by the United States. The General Arrangements to Borrow was used on prior occasions to
help finance exchange transactions with France, Italy, and the United Kingdom.

A Supplementary Financing Facility was established by a decision of the Executive Board of
August 29, 1977 to enable the Fund to provide supplementary financing in conjunction with the use
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of the Fund’s ordinary resources to members facing serious payments imbalar ces that are large in
relation to their quotas and needing longer periods for adjustment and repurchase than under the
credit tranche policy. The Facility became effective on February 23, 1979 wi h the completion of
agreements with 13 lenders under which the Fund could borrow a total amour t equivalent to SDR
7.754 billion to finance purchases under the Facility.

TrusT FUND

The Trust Fund completed its first two-year period on June 30, 1978. The Trust Fund provides
additional balance of payments assistance on concessionary terms to eligible d :veloping members.
The resources available to the Trust Fund are the profits realized from the siles of 12.5 million
ounces of the Fund’s gold that was agreed would be sold for the benefit of devel »ping members, and
the income from the investments of these proceeds.

TRAINING AND TECHNICAL ASSISTANCE

The Fund continued to provide training and technical assistance to membe: countries in various
stages of development. The Legal Department has collaborated with the Centra Banking Service of
the Fund in the central banking and related fields in the preparation and modific: tion of central bank-
ing and general banking legislation. The Legal Department has also provided te chnical assistance to
member countries in the field of taxation.

The IMF Institute provides training to officials of member governments in financial analysis
and policy, public finance, balance of payments methodology and governme 1t finance statistics.
Members of the staff of the Legal Department have assisted in the principal cor rse, financial analy-
sis and policy, in presenting an exposition of the Fund’s policies and procedi res.

RELATIONS WITH OTHER INTERNATIONAL ORGANIZATION!

Members of the staff of the Legal Department continued to cooperate wit.1 the United Nations
Commission on International Trade Law Study Group on International Paym ents. Members also
attended international conferences at which subjects of interest to the Fund weie discussed, such as
the United Nations Conference on the Carriage of Goods by Sea, Internatior al Law Association
meeting, and a seminar organized by the Center for Latin American Monetary Studies (CEMLA).

7. WORLD HEALTH ORGANIZATION

CONSTITUTIONAL AND LEGAL DEVELOPMENTS

On 10 March 1978, Djibouti, already a member of the United Nations, t ecame a Member of
the World Health Organization by depositing a formal instrument of acceptanc : of the Constitution
of the World Health Organization with the Secretary-General of the United M ations.

The Thirty-first World Health Assembly adopted on 18 May 1978 an ame 1dment of Article 74
of the Constitution of the World Health Organization (resolution WHA31.18). ' he amendment pro-
vides for an Arabic authentic text in addition to the Chinese, English, French, ussian and Spanish
texts. A first instrument of acceptance of this amendment was deposited by Saudi Arabia on 30
October 1978.

During 1978, 18 instruments of acceptance of the amendment to Articles 24 and 25 of the Con-
stitution of 17 May 1976 (increasing the membership of the Executive Board from 30 to 31) have
been deposited with the Secretary-General of the United Nations. The total nu nber of such instru-
ments was thirty-six at the end of 1978.
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HEALTH LEGISLATION

WHO pubilishes a quarterly journal, the International Digest of Health Legislation, in separate
English and French editions. This periodical is concerned mainly with national legislation (and, in-
creasingly, international instruments) on all aspects of health that are the concern of the Organiza-
tion, including environmental health, population policies, and drug dependence. Texts of legislation
from as wide a range of countries as possible are published in full or in summary form in the Digest,
as well as information on international and regional conventions and agreements in the health field,
surveys of legislation on selected health topics, and reviews of new books on health legislation sub-
jects. A number of additional reviews are being commissioned for future publication, notably prob-
lems of drug regulation in developing countries, measures to promote the health of adolescents,
problems in the harmonization of health legislation at the regional level, legal obstacles to family
planning in developing countries, and regulation of drug abuse in developing countries.

As a result of resolution WHA30.44 adopted by the World Health Assembly in May 1977,
calling for the strengthening of WHO’s health legislation programme, the future role of the Digest
and other health legislation activities is now under study. Questionnaires on this topic were sent
through WHO’s regional offices to all Member States, and three consultants were appointed to

gather information in the regional offices and in selected countries. Their reports and recommen-
dations are under consideration prior to the Director-General submitting his report to the governing

bodies of WHO in 1980 in accordance with resolution WHA30.44.

An information service on health legislation is provided for Member Governments and other
organizations within and outside the United Nations system.

In November-December 1978 the Council for International Organizations of Medical Sciences
(a nongovernmental organization closely associated with WHO), held a Round Table Conference in
Lisbon on ‘‘Medical Experimentation and the Protection of Human Rights*’, which gave consider-
able attention to legislative and regulatory problems.

8. WORLD METEOROLOGICAL ORGANIZATION

MEMBERSHIP OF THE ORGANIZATION

The following countries deposited their instruments of accession to the Convention of the
World Meteorological Organization during 1978. The date of deposit and the effective date of mem-
bership are indicated in each case, in chronological order:

Date of deposit of the Date of

Sture mstrument of aceession membership

Guinea-Bissau ......... 15 December 1977 (under Article 3(b) of the 14 January 1978
Convention)

Maldives ............. 1 June 1978 (under Article 3(b) of the 1 July 1978
Convention)

Djibouti . ............. 30 June 1978 (under Article 3(b) of the 30 July 1978
Convention)

Gambia .............. 2 October 1978 (under Article 3(b) of the 1 November 1978

Convention)
AGREEMENTS AND WORKING ARRANGEMENTS

Working Arrangements with the Arab Centre for the Studies of Arid Zones
and Dry Lands (ACSAD), Damascus

The twenty-ninth session (1977) of the Executive Commiittee considered a request for the estab-
lishment of a formal working arrangement with WMOQO which had been received from the Arab
Centre for the Studies of Arid Zones and Dry Lands (ACSAD), Damascus. The Committee ap-
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proved the substance of the text of a letter to be sent to ACSAD as the basis for the formal working
arrangement with WMO. The working arrangement was completed and it ¢z me into force on 20
February 1978. The relevant texts are included in the WMO publication (WMO-No. 60), entitled
“‘Agreements and Working Arrangements with other international organizatic ns’’.

Agreement for Joint Financing of North Atlantic Ocean Stations

Cuba became a Contracting Party to the Agreement as at 1 July 1978 tt:=reby increasing the
number of Contracting Parties to Agreement to 15.

9. INTER-GOVERNMENTAL MARITIME CONSULT ATIVE
ORGANIZATION

1. INTERNATIONAL CONFERENCES CONVENED BY IMCO In 978

(a) International Conference on Tanker Safety and
Pollution Prevention, 1978

The Conference was held in London from 6 to 17 February 1978 and adcpted the Protocol of
1978 relating to the International Convention for the Safety of Life at Sea, 197 } and the Protocol of
1978 relating to the International Convention for the Prevention of Pollution fiom Ships, 1973.254

(b) International Conference on Training and
Certification of Seafarers, 1978

The Conference was held in London from 14 June to 7 July 1978 and adoj ted the International
Convention on Standards of Training, Certification and Watchkeeping for Seal arers, 1978. In addi-
tion, it adopted also a number of recommendations and resolutions.

2. THIRD CONSULTATIVE MEETING OF THE CONTRACTING PARTIES TO THE ( ONVENTION ON THE
PREVENTION OF MARINE POLLUTION BY DUMPING OF WASTES AND J)THER MATTER

The Contracting Parties to the Convention on the Prevention of Marine P)llution by Dumping
of Wastes and Other Matter adopted at their Third Consultative Meeting on 12 ' )ctober 1978 resolu-
tion LDC Res. 5 (III) concerning the prevention and control of pollution by i1 cineration of wastes
and other matter at sea and resolution LDC Res. 6 (111) concerning procedures for the settlement of
disputes. By resolution LDC Res. 5 (III) the Contracting Parties adopted a nu.nber of amendments
to the Annex to the Convention and by resolution LDC Res. 6 (III) a number ¢ f amendments to the
Convention itself.?S

3. DECISIONS AND OTHER LEGAL ACTIVITIES

During 1978, the Legal Committee considered inter alia:

(1) Questions relating to a draft convention on liability and compensatic n in connexion with
the carriage of noxious and hazardous substances by sea:

(2) Questions relating to the legal status of novel type of craft, such as iir-cushion vehicles,
operating in the marine environment;

(3) Legal questions arising from the ‘*Amoco Cadiz’’ disaster.

254 The Convention is reproduced in the Juridical Yearbook, 1973, p. 81.
255 The amendment annexed to resolution LDC Res. 5 (II1) entered into force, in ac: ordance with the terms
of the resolution and article XV, 2 of the Convention, on 11 March 1979.
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Chapter 1V

TREATIES CONCERNING INTERNATIONAL LAW CONCLUDED UNDER
THE AUSPICES OF THE UNITED NATIONS AND RELATED INTER-
GOVERNMENTAL ORGANIZATIONS

Treaties concerning international law concluded under
the auspices of the United Nations

1. UNITED NATIONS CONFERENCE ON SUCCESSION OF STATES IN RE-

SPECT OF TREATIES (VIENNA, 4 APRIL-6 MAY 1977 AND 31 JULY-23
AUGUST 1978)

(@) VIENNA CONVENTION ON SUCCESSION OF STATES IN RESPECT OF
TREATIES. DONE AT VIENNA ON 23 AUGUST 1978

The States Parties to the present Convention,

Considering the profound transformation of the international community brought about by the
decolonization process,

Considering also that other factors may lead to cases of succession of States in the future,

Convinced, in these circumstances, of the need for the codification and progressive develop-
ment of the rules relating to succession of States in respect of treaties as a means for ensuring greater
juridical security in international relations,

Noting that the principles of free consent, good faith and pacta sunt servanda are universally
recognized,

Emphasizing that the consistent observance of general multilateral treaties which deal with the
codification and progressive development of international law and those the object and purpose of
which are of interest to the international community as a whole is of special importance for the
strengthening of peace and international co-operation,

Having in mind the principles of international law embodied in the Charter of the United
Nations, such as the principles of the equal rights and self-determination of peoples, of the sovereign
equality and independence of all States, of non-interference in the domestic affairs of States, of the
prohibition of the threat or use of force, and of universal respect for, and observance of, human
rights and fundamental freedoms for all,

Recalling that respect for the territorial integrity and political independence of a State is re-
quired by the Charter of the United Nations,

Bearing in mind the provisions of the Vienna Convention on the Law of Treaties of 1969,

Bearing also in mind article 73 of that Convention,

Affirming that questions of the law of treaties other than those that may arise from a succession
of States are governed by the relevant rules of international law, including those rules of customary
international law which are embodied in the Vienna Convention on the Law of Treaties of 1969,

Affirming that the rules of customary international law will continue to govern questions not
regulated by the provisions of the present Convention,

Have agreed as follows:
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PARTI. GENERAL PROVISIONS

Article 1. Scope of the present Convention

The present Convention applies to the effects of a succession of States i1 respect of treaties
between States.

Article 2. Use of terms

1. For the purposes of the present Convention:

(a) “‘treaty’’ means an international agreement concluded between States in written form and
govemned by international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation;

(b) ‘‘*succession of States’’ means the replacement of one State by ano her in the responsi-
bility for the international relations of territory;

(c) “‘‘predecessor State’’ means the State which has been replaced by i nother State on the
occurrence of a succession of States;

(d) ‘‘successor State’’ means the State which has replaced another State >n the occurrence of
a succession of States;

(e} ‘‘date of the succession of States’’ means the date upon which the successor State re-
placed the predecessor State in the responsibility for the international relatior s of the territory to
which the succession of States relates;

(H ‘‘newly independent State’” means a successor State the territory of which immediately
before the date of the succession of States was a dependent territory for the inte: national relations of
which the predecessor State was responsible;

(g) ‘'notification of succession’’ means in relation to a multilateral tre: ty any notification,
however phrased or named, made by a successor State expressing its consent to be considered as
bound by the treaty;

(k) “‘full powers’’ means in relation to a notification of succession or a1y other notification
under the present Convention a document emanating from the competent auth ity of a State des-
ignating a person or persons to represent the State for communicating the notifi:ation of succession
or, as the case may be, the notification;

(i) ‘‘ratification’’, ‘‘acceptance’’ and ‘‘approval’’ mean in each case the international act so
named whereby a State establishes on the international plane its consent to be bound by a treaty;

(j) ‘reservation’’ means a unilateral statement, however phrased or namr =d, made by a State
when signing, ratifying, accepting, approving or acceding to a-treaty or when riaking a notification
of succession to a treaty, whereby it purports to exclude or to modify the le zal effect of certain
provisions of the treaty in their application to that State;

(k) “‘contracting State’’ means a State which has consented to be buund by the treaty,
whether or not the treaty has entered into force;

(/) ‘‘party’” means a State which has consented to be bound by the trea y and for which the
treaty is in force;

(m) “‘other State party’’ means in relation to a successor State any party, other than the pre-
decessor State, to a treaty in force at the date of a succession of States in respe ct of the territory to
which that succession of States relates;

(n) ‘‘international organization’’ means an intergovernmental organizat on.

2. The provisions of paragraph | regarding the use of terms in the preient Convention are
without prejudice to the use of those terms or to the meanings which may be iiven to them in the
internal law of any State.

107



Article 3. Cases not within the scope of the present Convention

The fact that the present Convention does not apply to the effects of a succession of States in
respect of international agreements concluded between States and other subjects of international law
or in respect of international agreements not in written form shall not affect:

(a) the application to such cases of any of the rules set forth in the present Convention to
which they are subject under international law independently of the Convention;

(b) the application as between States of the present Convention to the effects of a succession
of States in respect of international agreements to which other subjects of international law are also
parties.

Article 4. Treaties constituting international organizations and treaties
adopted within an international organization

The present Convention applies to the effects of a succession of States in respect of:

(a) any treaty which is the constituent instrument of an international organization without
prejudice to the rules concerning acquisition of membership and without prejudice to any other rele-
vant rules of the organization;

(b) any treaty adopted within an international organization without prejudice to any relevant
rules of the organization.

Article 5. Obligations imposed by international law independently of a treaty

The fact that a treaty is not considered to be in force in respect of a State by virtue of the
application of the present Convention shall not in any way impair the duty of that State to fulfil any
obligation embodied in the treaty to which it is subject under international law independently of the
treaty.

Article 6. Cases of succession of States covered by the present Convention

The present Convention applies only to the effects of a succession of States occurring in con-
formity with international law and, in particular, the principles of international law embodied in the
Charter of the United Nations.

Article 7. Temporal application of the present Convention

1. Without prejudice to the application of any of the rules set forth in the present Convention
to which the effects of a succession of States would be subject under international law independently
of the Convention, the Convention applies only in respect of a succession of States which has oc-
curred after the entry into force of the Convention except as may be otherwise agreed.

2. A successor State may, at the time of expressing its consent to be bound by the present
convention or at any time thereafter, make a declaration that it will apply the provisions of the Con-
vention in respect of its own succession of States which has occurred before the entry into force of
the Convention in relation to any other contracting State or State Party to the Convention which
makes a declaration accepting the declaration of the successor State. Upon the entry into force of the
Convention as between the States making the declarations or upon the making of the declaration of
acceptance, whichever occurs later, the provisions of the Convention shall apply to the effects of the
succession of States as from the date of that succession of States.

3. A successor State may at the time of signing or of expressing its consent to be bound by the
present Convention make a declaration that it will apply the provisions of the Convention provi-
sionally in respect of its own succession of States which has occurred before the entry into force of
the Convention in relation to any other signatory or contracting State which makes a declaration
accepting the declaration of the successor State; upon the making of the declaration of acceptance,
those provisions shall apply provisionally to the effects of the succession of States as between those
two States as from the date of that succession of Stat.s.
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4. Any declaration made in accordance with paragraph 2 or 3 shall be cc ntained in a written
notification communicated to the depositary, who shall inform the Parties and the States entitled to
become Parties to the present Convention of the communication to him of that ntification and of its
terms.

Article 8. Agreements for the devolution of treaty obligations o1 rights
Jrom a predecessor State to a successor State

1. The obligations or rights of a predecessor State under treaties in force in respect of a terri-
tory at the date of a succession of States do not become the obligations or rigts of the successor
State towards other States parties to those treaties by reason only of the fact hat the predecessor
State and the successor State have concluded an agreement providing that such >bligations or rights
shall devolve upon the successor State.

2. Notwithstanding the conclusion of such an agreement, the effects of a succession of States
on treaties which, at the date of that succession of States, were in force in respe ct of the territory in
question are governed by the present Convention.

Article 9. Unilateral declaration by a successor State
regarding treaties of the predecessor State

1. Obligations or rights under treaties in force in respect of a territory at he date of a succes-
sion of States do not become the obligations or rights of the successor State or o “other States parties
to those treaties by reason only of the fact that the successor State has made a unilateral declaration
providing for the continuance in force of the treaties in respect of its territory

2. Insuch a case, the effects of the succession of States on treaties whic 1, at the date of that
succession of States, were in force in respect of the territory in question are gov :rmmed by the present
Convention.

Article 10. Treaties providing for the participation of a successcr State

1. When a treaty provides that, on the occurrence of a succession of Stati s, a successor State
shall have the option to consider itself a party to the treaty, it may notify its suc.-ession in respect of
the treaty in conformity with the provisions of the treaty or, failing any such piovisions, in confor-
mity with the provisions of the present Convention.

2. If atreaty provides that, on the occurrence of a succession of States, a. uccessor State shall
be considered as a party to the treaty, that provision takes effect as such only if the successor State

expressly accepts in writing to be so considered.

3. In cases falling under paragraph | or 2, a successor State which estat lishes its consent to
be a party to the treaty is considered as a party from the date of the succession of States unless the
treaty otherwise provides or it is otherwise agreed.

Article 1. Boundary régimes
A succession of States does not as such affect:
(a) a boundary established by a treaty; or
() obligations and rights established by a treaty and relating to the rég me of a boundary.

Article 12.  Other territorial régimes

1. A succession of States does not as such affect:

(a) obligations relating to the use of any territory, or to restrictions upor its use, established
by a treaty for the benefit of any territory of a foreign State and considered as attaching to the ter-
ritories in question;

(b) rights established by a treaty for the benefit of any territory and relafing to the use, or to
restrictions upon the use, of any territory of a foreign State and considered as attaching to the ter-
ritories in question.
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2. A succession of States does not as such affect:

(a) obligations relating to the use of any territory, or to restrictions upon its use, established
by a treaty for the benefit of a group of States or of all States and considered as attaching to that
territory;

(b) rights established by a treaty for the benefit of a group of States or of all States and relat-
ing to the use of any territory, or to restrictions upon its use, and considered as attaching to that
territory.

3. The provisions of the present article do not apply to treaty obligations of the predecessor
State providing for the establishment of foreign military bases on the territory to which the succes-
sion of States relates.

Article 13. The present Convention and permanent sovereignty
over natural wealth and resources

Nothing in the present Convention shall affect the principles of international law affirming the
permanent sovereignty of every people and every State over its natural wealth and resources.

Article 14.  Questions relating to the validity of a treaty

Nothing in the present Convention shall be considered as prejudging in any respect any ques-
tion relating to the validity of a treaty.

PART II. SUCCESSION IN RESPECT OF PART OF TERRITORY

Article 15.  Succession in respect of part of territory

When part of the territory of a State, or when any territory for the international relations of
which a State is responsible, not being part of the territory of that State, becomes part of the territory
of another State:

(a) treaties of the predecessor State cease to be in force in respect of the terﬁto}y to which the
succession of States relates from the date of the succession of States; and

(b) treaties of the successor State are in force in respect of the territory to which the succes-
sion of States relates from the date of the succession of States, unless it appears from the treaty or is
otherwise established that the application of the treaty to that territory would be incompatible with
the object and purpose of the treaty or would radically change the conditions for its operation.

PARTIII. NEWLY INDEPENDENT STATES

SECTION 1. GENERAL RULE

Article 16. Position in respect of the treaties of the predecessor State
A newly independent State is not bound to maintain in force, or to become a party to, any treaty

by reason only of the fact that at the date of the succession of States the treaty was in force in respect
of the territory to which the succession of States relates.

SECTION 2. MULTILATERAL TREATIES

Article 17. Participation in treaties in force at the date of the
succession of States

1. Subject to paragraphs 2 and 3, a newly independent State may, by a notification of succes-
sion, establish its status as a party to any multilateral treaty which at the date of the succession of
States was in force in respect of the territory to which the succession of States relates.

2. Paragraph | does not apply if it appears from the treaty or is otherwise established that the

application of the treaty in respect of the newly independent State would be incompatible with the
object and purpose of the treaty or would radically change the conditions for its operation.
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3.  When, under the terms of the treaty or by reason of the limited numbx r of the negotiating
States and the object and purpose of the treaty, the participation of any other Sta:e in the treaty must
be considered as requiring the consent of all the parties, the newly independent State may establish
its status as a party to the treaty only with such consent.

Article 18. Participation in treaties not in force at the date of
the succession of States

1. Subject to paragraphs 3 and 4, a newly independent State may, by a nc tification of succes-
sion, establish its status as a contracting State to a multilateral treaty which is 110t in force if at the
date of the succession of States the predecessor State was a contracting State in respect of the terri-
tory to which that succession of States relates.

2. Subject to paragraphs 3 and 4, a newly independent State may, by a nc tification of succes-
sion, establish its status as a party to a multilateral treaty which enters into force after the date of the
succession of States if at the date of the succession of States the predecessor Sta e was a contracting
State in respect of the territory to which that succession of States relates.

3. Paragraphs 1 and 2 do not apply if it appears from the treaty or is other vise established that
the application of the treaty in respect of the newly independent State would b: incompatible with
the object and purpose of the treaty or would radically change the conditions or its operation.

4. When, under the terms of the treaty or by reason of the limited numb r of the negotiating
States and the object and purpose of the treaty, the participation of any other Sta e in the treaty must
be considered as requiring the consent of all the parties or of all the contractin 3 States, the newly
independent State may establish its status as a party or as a contracting State to the treaty only with
such consent.

5. When a treaty provides that a specified number of contracting States sl all be necessary for
its entry into force, a newly independent State which establishes its status as a contracting State to
the treaty under paragraph | shall be counted as a contracting State for the purpcse of that provision
unless a different intention appears from the treaty or is otherwise established

Article 19. Participation in treaties signed by the predecessor State
subject to ratification, acceptance or approval

1. Subject to paragraphs 3 and 4, if before the date of the succession of States the predecessor
State signed a multilateral treaty subject to ratification, acceptance or approval ..nd by the signature

intended that the treaty should extend to the territory to which the succession « f States relates, the
newly independent State may ratify, accept or approve the treaty as if it had si yned that treaty and
may thereby become a party or a contracting State to it.

2. For the purpose of paragraph 1, unless a different intention appears 1rom the treaty or is
otherwise established, the signature by the predecessor State of a treaty is consi lered to express the
intention that the treaty should extend to the entire territory for the international relations of which
the predecessor State was responsible.

3. Paragraph 1 does not apply if it appears from the treaty or is otherwise established that the
application of the treaty in respect of the newly independent State would be in :ompatible with the
object and purpose of the treaty or would radically change the conditions for ts operation.

4. When, under the terms of the treaty or by reason of the limited numbx r of the negotiating
States and the object and purpose of the treaty, the participation of any other State in the treaty must
be considered as requiring the consent of all the parties or of all the contractir g States, the newly
independent State may become a party or a contracting State to the treaty only with such consent.

Article 20. Reservations

1. When a newly independent State establishes its status as a party or as a contracting State to
a multilateral treaty by a notification of succession under article 17 or 18, it shall be considered as
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maintaining any reservation to that treaty which was applicable at the date of the succession of States
in respect of the territory to which the succession of States relates unless, when making the notifica-
tion of succession, it expresses a contrary intention or formulates a reservation which relates to the
same subject-matter as that reservation.

2. When making a notification of succession establishing its status as a party or as a contract-
ing State to a multilateral treaty under article 17 or 18, a newly independent State may formulate a
reservation unless the reservation is one the formulation of which would be excluded by the provi-
sions of sub-paragraph (a), (b) or (¢) of article 19 of the Vienna Convention on the Law of Treaties.

3. When a newly independent State formulates a reservation in conformity with paragraph 2,
the rules set out in articles 20 to 23 of the Vienna Convention on the Law of Treaties apply in respect
of that reservation.

Article 21.  Consent to be bound by part of a treaty and choice
between differing provisions

1.  When making a notification of succession under article 17 or 18 establishing its status as a
party or contracting State to a multilateral treaty, a newly independent State may, if the treaty so

permits, express its consent to be bound by part of the treaty or make a choice between differing
provisions under the conditions laid down in the treaty for expressing such consent or making such

choice.

2. A newly independent State may also exercise, under the same conditions as the other par-
ties or contracting States, any right provided for in the treaty to withdraw or modify any consent
expressed or choice made by itself or by the predecessor State in respect of the territory to which the
succession of States relates.

3. If the newly independent State does not in conformity with paragraph | express its consent
or make a choice, or in conformity with paragraph 2 withdraw or modify the consent or choice of the
predecessor State, it shall be considered as maintaining:

(@) the consent of the predecessor State, in conformity with the treaty, to be bound in respect
of the territory to which the succession of States relates, by part of that treaty; or

(b) the choice of the predecessor State, in conformity with the treaty, between differing pro-
visions in the application of the treaty in respect of the territory to which the succession of States
relates.

Article 22.  Notification of succession

1. A notification of succession in respect of a multilateral treaty under article 17 or 18 shall be
made in writing.

2. If the notification of succession is not signed by the Head of State, Head of Government or
Minister for Foreign Affairs, the representative of the State communicating it may be called upon to
produce full powers.

3. Unless the treaty otherwise provides, the notification of succession shall:

(@) be transmitted by the newly independent State to the depositary, or, if there is no depos-
itary, to the parties or the contracting States;

(b) be considered to be made by the newly independent State on the date on which it is re-
ceived by the depositary or, if there is no depositary, on the date on which it is received by all the
parties or, as the case may be, by all the contracting States.

4. Paragraph 3 does not affect any duty that the depositary may have, in accordance with the
treaty or otherwise, to inform the parties or the contracting States of the notification of succession or
any communication made in connection therewith by the newly independent State.

5. Subject to the provisions of the treaty, the notification of succession or the communication
made in connection therewith shall be considered as received by the State for which it is intended
only when the latter State has been informed by the depositary.
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Article 23.  Effects of a notification of succession

1. Unless the treaty otherwise provides or it is otherwise agreed, a newl' independent State
which makes a notification of succession under article 17 or article 18, paragrap 2 shall be consid-
ered a party to the treaty from the date of the succession of States or from the dat: of entry into force
of the treaty, whichever is the later date.

2. Nevertheless, the operation of the treaty shall be considered as suspenied as between the
newly independent State and the other parties to the treaty until the date of makin 3 of the notification
of succession except in so far as that treaty may be applied provisionally in accc rdance with article
27 or as may be otherwise agreed.

3. Unless the treaty otherwise provides or it is otherwise agreed, a newl: independent State
which makes a notification of succession under article 18, paragraph 1, shall bx considered a con-
tracting State to the treaty from the date on which the notification of successio1 is made.

SECTION 3. BILATERAL TREATIES

Article 24.  Conditions under which a treaty is considered as be.ng in
force in the case of a succession of States

1. A bilateral treaty which at the date of a succession of States was in for e in respect of the
territory to which the succession of States relates is considered as being in forc: between a newly
independent State and the other State party when:

(a) they expressly so agree; or

(b) by reason of their conduct they are to be considered as having so ag eed.

2. A treaty considered as being in force under paragraph | applies in the re ations between the
newly independent State and the other State party from the date of the successior of States, unless a
different intention appears from their agreement or is otherwise established.

Article 25. The position as between the predecessor State
and the newly independent State

A treaty which under article 24 is considered as being in force between a 1ewly independent
State and the other State party is not by reason only of that fact to be considere 1 as being in force
also in the relations between the predecessor State and the newly independent state.

Article 26. Termination, suspension of operation or amendment of he treaty
as berween the predecessor State and the other State party

1. When under article 24 a treaty is considered as being in force between a newly independent
State and the other State party, the treaty: '

(a) does not cease to be in force between them by reason only of the fict that it has sub-
sequently been terminated as between the predecessor State and the other State party;

(b) is not suspended in operation as between them by reason only of the act that it has sub-
sequently been suspended in operation as between the predecessor State and the other State party;

(c) is not amended as between them by reason only of the fact that it has subsequently been
amended as between the predecessor State and the other State party.

2. The fact that a treaty has been terminated or, as the case may be, susper ded in operation as
between the predecessor State and the other State party after the date of the succe. sion of States does
not prevent the treaty from being considered to be in force or, as the case may be, in operation as
between the newly independent State and the other State party if it is established in accordance with
article 24 that they so agreed.

3. The fact that a treaty has been amended as between the predecessor state and the other
State party after the date of the succession of States does not prevent the unariended treaty from
being considered to be in force under article 24 as between the newly indeper dent State and the
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other State party, unless it is established that they intended the treaty as amended to apply between
them.

SECTION 4. PROVISIONAL APPLICATION

Article 27. Multilateral treaties

1. If, at the date of the succession of States, a multilateral treaty was in force in respect of the
territory to which the succession of States relates and the newly independent State gives notice of its
intention that the treaty should be applied provisionally in respect of its territory, that treaty shall
apply provisionally between the newly independent State and any party which expressly so agrees or
by reason of its conduct is to be considered as having so agreed.

2. Nevertheless, in the case of a treaty which falls within the category mentioned in article
17, paragraph 3, the consent of all the parties to such provisional application is required.

3. 1If, at the date of the succession of States, a multilateral treaty not yet in force was being
applied provisionally in respect of the territory to which the succession of States relates and the
newly independent State gives notice of its intention that the treaty should continue to be applied
provisionally in respect of its territory, that treaty shall apply provisionally between the newly inde-
pendent State and any contracting State which expressly so agrees or by reason of its conduct is to be
considered as having so agreed.

4. Nevertheless, in the case of a treaty which falls within the category mentioned in article
17, paragraph 3, the consent of all the contracting States to such continued provisional application is
required.

5. Paragraphs 1 to 4 do not apply if it appears from the treaty or is otherwise established that
the application of the treaty in respect of the newly independent State would be incompatible with
the object and purpose of the treaty or would radically change the conditions for its operation.

Article 28. Bilateral treaties

A bilateral treaty which at the date of a succession of States was in force or was being provi-
sionally applied in respect of the territory to which the succession of States relates is considered as
applying provisionally between the newly independent State and the other State concerned when:

(a) they expressly so agree; or

(b) by reason of their conduct they are to be considered as having so agreed.

Article 29.  Termination of provisional application

1. Unless the treaty otherwise provides or it is otherwise agreed, the provisional application
of a multilateral treaty under article 27 may be terminated:

(a) by reasonable notice of termination given by the newly independent State or the party or
contracting State provisionally applying the treaty and the expiration of the notice; or

(b) inthe case of a treaty which falls within the category mentioned in article 17, paragraph 3,
by reasonable notice of termination given by the newly independent State or all of the parties or, as
the case may be, all of the contracting States and the expiration of the notice.

2. Unless the treaty otherwise provides or it is otherwise agreed, the provisional application
of a bilateral treaty under article 28 may be terminated by reasonable notice of termination given by
the newly independent State or the other State concerned and the expiration of the notice.

3. Unless the treaty provides for a shorter period for its termination or it is otherwise agreed,
reasonable notice of termination shall be twelve months’ notice from the date on which it is received
by the other State or States provisionally applying the treaty.

4. Unless the treaty otherwise provides or it is otherwise agreed, the provisional application
of a multilateral treaty under article 27 shall be terminated if the newly independent State gives
notice of its intention not to become a party to the treaty.
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SECTION 5. NEWLY INDEPENDENT STATES FORMED FROM TW(O OR MORE TERRITORIES

Article 30. Newly independent States formed from two or more te ritories

1. Articles 16 to 29 apply in the case of a newly independent State forme | from two or more
territories.

2. When a newly independent State formed from two or more territories is considered as or
becomes a party to a treaty by virtue of article 17, 18 or 24 and at the date of the : uccession of States
the treaty was in force, or consent to be bound had been given, in respect of one « r more, but not all,
of those territories, the treaty shall apply in respect of the entire territory of thait State unless:

(a) it appears from the treaty or is otherwise established that the applicaiion of the treaty in
respect of the entire territory would be incompatible with the object and purpose of the treaty or
would radically change the conditions for its operation;

{b) in the case of a multilateral treaty not falling under article 17, paragrap1 3, or under article
18, paragraph 4, the notification of succession is restricted to the territory in r spect of which the
treaty was in force at the date of the succession of States, or in respect of which « onsent to be bound
by the treaty had been given prior to that date;

{c) in the case of a multilateral treaty falling under article 17, paragraph 3, or under article 18,
paragraph 4, the newly independent State and the other States parties or, as th: case may be, the
other contracting States otherwise agree; or

(d) inthe case of a bilateral treaty, the newly independent State and the ot ier State concerned
otherwise agree.

3. When a newly independent State formed from two or more territories b :comes a party to a
multilateral treaty under article 19 and by the signature or signatures of the p edecessor State or
States it had been intended that the treaty should extend to one or more, but n-it all, of those ter-
ritories, the treaty shall apply in respect of the entire territory of the newly indepe 1dent State unless:

(a) it appears from the treaty or is otherwise established that the applicat on of the treaty in
respect of the entire territory would be incompatible with the object and purpc se of the treaty or
would radically change the conditions for its operation;

(b) in the case of a multilateral treaty not falling under article 19, paragiaph 4, the ratifica-
tion, acceptance or approval of the treaty is restricted to the territory or territor es to which it was
intended that the treaty should extend; or

(c) in the case of a multilateral treaty falling under article 19, paragraph 4, the newly inde-
pendent State and the other States parties or, as the case may be, the other contr.cting States other-
wise agree.

PARTIV. UNITING AND SEPARATION OF STATES

Article 31.  Effects of a uniting of States in respect of treaties in force
at the date of the succession of States

1. When two or more States unite and so form one successor State, any t1 aty in force at the
date of the succession of States in respect of any of them continues in force in re« pect of the succes-
sor State unless:

(a) the successor State and the other State party or States parties otherw se agree; or

(b) it appears from the treaty or is otherwise established that the applicat on of the treaty in
respect of the successor State would be incompatible with the object and purpc se of the treaty or
would radically change the conditions for its operation.

2. Any treaty continuing in force in conformity with paragraph | shall ap>ly only in respect
of the part of the territory of the successor State in respect of which the treaty was in force at the date
of the succession of States unless:

(a) in the case of a multilateral treaty not falling within the category ment oned in article 17,
paragraph 3, the successor State makes a notification that the treaty shall apply in espect of its entire
territory,
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() in the case of a multilateral treaty falling within the category mentioned in article 17,
paragraph 3, the successor State and the other States parties otherwise agree; or

(c) in the case of a bilateral treaty, the successor State and the other State party otherwise
agree.

3. Paragraph 2(a) does not apply if it appears from the treaty or is otherwise established that
the application of the treaty in respect of the entire territory of the successor State would be incom-
patible with the object and purpose of the treaty or would radically change the conditions for its
operation.

Article 32. Effects of a uniting of States in respect of treaties
not in force at the date of the succession of States

I.  Subject to paragraphs 3 and 4, a successor State falling under article 31 may, by making a
notification, establish its status as a contracting State to a multilateral treaty which is not in force if,
at the date of the succession of States, any of the predecessor States was a contracting State to the
treaty.

2. Subject to paragraphs 3 and 4, a successor State falling under article 31 may, by making a
notification, establish its status as a party to a multilateral treaty which enters into force after the date
of the succession of States if, at that date, any of the predecessor States was a contracting State to the
treaty.

3. Paragraphs 1 and 2 do not apply if it appears from the treaty or is otherwise established that
the application of the treaty in respect of the successor State would be incompatible with the object
and purpose of the treaty or would radically change the conditions for its operation.

4. If the treaty is one falling within the category mentioned in article 17, paragraph 3, the
successor State may establish its status as a party or as a contracting State to the treaty only with the
consent of all the parties or of all the contracting States. .

5. Any treaty to which the successor State becomes a contracting State or a party in confor-
mity with paragraph 1 or 2 shall apply only in respect of the part of the territory of fhe successor
State in respect of which consent to be bound by the treaty had been given prior to the date of the
succession of States unless:

(@) in the case of a multilateral treaty not falling within the category mentioned in article 17,
paragraph 3, the successor State indicates in its notification made under paragraph 1 or 2 that the
treaty shall apply in respect of its entire territory; or

(b) in the case of a multilateral treaty falling within the category mentioned in article 17,
paragraph 3, the successor State and all the parties or, as the case may be, all the contracting States
otherwise agree.

6. Paragraph 5(a) does not apply if it appears from the treaty or is otherwise established that
the application of the treaty in respect of the entire territory of the successor State would be incom-
patible with the object and purpose of the treaty or would radically change the conditions for its
operation.

Article 33.  Effects of a uniting of States in respect of treaties signed by a
predecessor State subject to ratification, acceptance or approval

1. Subject to paragraphs 2 and 3, if before the date of the succession of States one of the
predecessor States had signed a multilateral treaty subject to ratification, acceptance or approval, a
successor State falling under article 31 may ratify, accept or approve the treaty as if it had signed
that treaty and may thereby become a party or a contracting State to it.

2. Paragraph 1 does not apply if it appears from the treaty or is otherwise established that the
application of the treaty in respect of the successor State would be incompatible with the object and
purpose of the treaty or would radically change the conditions for its operation.

3. If the treaty is one falling within the category mentioned in article 17, paragraph 3, the
succzssor State may become a party or a contracting State to the treaty only with the consent of all
the parties or of all the contracting States.
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4. Any treaty to which the successor State becomes a party or a contract ng State in confor-
mity with paragraph I shall apply only in respect of the part of the territory of th: successor State in
respect of which the treaty was signed by one of the predecessor States unless

(a) in the case of a multilateral treaty not falling within the category men ioned in article 17,
paragraph 3, the successor State when ratifying, accepting or approving the trezty gives notice that
the treaty shall apply in respect of its entire territory; or

(b) in the case of a multilateral treaty falling within the category mentidned in article 17,
paragraph 3, the successor State and all the parties or, as the case may be, all th.: contracting States
otherwise agree.

5. Paragraph 4(a) does not apply if it appears from the treaty or is otherw ise established that
the application of the treaty in respect of the entire territory of the successor Sta € would be incom-
patible with the object and purpose of the treaty or would radically change th: conditions for its
operation.

Article 34. Succession of States in cases of separation of parts of a State

1. When a part or parts of the territory of a State separate to form one or mre States, whether
or not the predecessor State continues to exist:

(a) any treaty in force at the date of the succession of States in respect of tl e entire territory of
the predecessor State continues in force in respect of each successor State so frmed;

() any treaty in force at the date of the succession of Siales in respect only of that part of the
territory of the predecessor State which has become a successor State continues i force in respect of
that successor State alone.

2. Paragraph 1 does not apply if:

(a) the States concerned otherwise agree; or

(b) it appears from the treaty or is otherwise established that the applicat.on of the treaty in
respect of the successor State would be incompatible with the object and purpose of the treaty or
would radically change the conditions for its operation.

Article 35. Position if a State continues after separation of part of it; territory

When, after separation of any part of the territory of a State, the predecesso - State continues to
exist, any treaty which at the date of the succession of States was in force in resp: ‘ct of the predeces-
sor State continues in force in respect of its remaining territory unless:

(a) the States concerned otherwise agree;

(b) it is established that the treaty related only to the territory which has separated from the
predecessor State; or

(c) it appears from the treaty or is otherwise established that the applicat on of the treaty in
respect of the predecessor State would be incompatible with the object and purp)se of the treaty or
would radically change the conditions for its operation.

Article 36.  Participation in treaties not in force at the date of the si ccession
of States in cases of separation of parts of a State

1. Subject to paragraphs 3 and 4, a successor State falling under article 34, paragraph 1, may,
by making a notification, establish its status as a contracting State to a multilate ral treaty which is
not in force if, at the date of the succession of States, the predecessor State was a« ontracting State to
the treaty in respect of the territory to which the succession of States relates.

2. Subject to paragraphs 3 and 4, a successor State falling under article 34, paragraph 1, may,
by making a notification, establish its status as a party to a multilateral treaty whi ‘h enters into force
after the date of the succession of States if at that date the predecessor State was a contracting State
to the treaty in respect of the territory to which the succession of States relates
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3. Paragraphs 1 and 2 do not apply if it appears from the treaty or is otherwise established that
the application of the treaty in respect of the successor State would be incompatible with the object
and purpose of the treaty or would radically change the conditions for its operation.

4. If the treaty is one falling within the category mentioned in article 17, paragraph 3, the
successor State may establish its status as a party or as a contracting State to the treaty only with the
consent of all the parties or of all the contracting States.

Article 37. Participation in cases of separation of parts of a State in treaties
signed by the predecessor State subject to ratification, acceptance or approval

1. Subject to paragraphs 2 and 3, if before the date of the succession of States the predecessor
State had signed a multilateral treaty subject to ratification, acceptance or approval and the treaty, if
it had been in force at that date, would have applied in respect of the territory to which the succes-
sion of States relates, a successor State falling under article 34, paragraph I, may ratify, accept or
approve the treaty as if it had signed that treaty and may thereby become a party or a contracting
State to it.

2. Paragraph 1 does not apply if it appears from the treaty or is otherwise established that the
application of the treaty in respect of the successor State would be incompatible with the object and
purpose of the treaty or would radically change the conditions for its operation.

3. If the treaty is one falling within the category mentioned in article 17, paragraph 3, the
successor State may become a party or a contracting State to the treaty only with the consent of all
the parties or of all the contracting States.

Article 38. Notifications

1. Any notification under articles 31, 32 or 36 shall be made in writing.

2. If the notification is not signed by the Head of State, Head of Government or Minister for
Foreign Affairs, the representative of the State communicating it may be called upon to produce full
powers.

3. Unless the treaty otherwise provides, the notification shall:

(@) be transmitted by the successor State to the depositary, or, if there is no depositary, to the
parties or the contracting States;

(b) be considered to be made by the successor State on the date on which it is received by the
depositary or, if there is no depositary, on the date on which it is received by all the parties or, as the
case may be, by all the contracting States.

4. Paragraph 3 does not affect any duty that the depositary may have, in accordance with the
treaty or otherwise, to inform the parties or the contracting States of the notification or any com-
munication made in connection therewith by the successor State.

5. Subject to the provisions of the treaty, such notification or communication shall be consid-
ered as received by the State for which it is intended only when the latter State has been informed by
the depositary.

PART V. MISCELLANEOUS PROVISIONS

Article 39.  Cases of State responsibility and outbreak of hostilities

The provisions of the present Convention shall not prejudge any question that may arise in
regard to the effects of a succession of States in respect of a treaty from the international responsi-
bility of a State or from the outbreak of hostilities between States.

Article 40. Cases of military occupation

The provisions of the present Convention shall not prejudge any question that may arise in
regard to a treaty from the military occupation of a territory.
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PART VI. SETTLEMENT OF DISPUTES

Article 41.  Consultation and negotiation

If a dispute regarding the interpretation or application of the present Conver tion arises between
two or more Parties to the Convention, they shall, upon the request of any of theia, seek to resolve it
by a process of consultation and negotiation.

Article 42.  Conciliation

If the dispute is not resolved within six months of the date on which the re quest referred to in
article 41 has been made, any party to the dispute may submit it to the conciliat on procedure spec-
ified in the Annex to the present Convention by submitting a request to that effe ct to the Secretary-
General of the United Nations and informing the other party or parties to the dispite of the request.

Article 43.  Judicial settlement and arbitration

Any State at the time of signature or ratification of the present Convention r accession thereto
or at any time thereafter, may, by notification to the depositary, declare that, whe re a dispute has not
been resolved by the application of the procedures referred to in articles 41 and 42, that dispute may
be submitted for a decision to the International Court of Justice by a written appl cation of any party
to the dispute, or in the alternative to arbitration, provided that the other party to the dispute has
made a like declaration.

Article 44.  Settlement by common consent

Notwithstanding articles 41, 42 and 43, if a dispute regarding the interpret: tion or application
of the present Convention arises between two or more Parties to the Convention they may by com-
mon consent agree to submit it to the International Court of Justice, or to arbitrat on, or to any other
appropriate procedure for the settlement of disputes.

Article 45.  Other provisions in force for the settlement of disp.ues

Nothing in articles 41 to 44 shall affect the rights or obligations of the Pa ties to the present
Convention under any provisions in force binding them with regard to the settl :ment of disputes.

PART VII. FINAL PROVISIONS

Article 46. Signature

The present Convention shall be open for signature by all States until 28 Fe bruary 1979 at the
Federal Ministry for Foreign Affairs of the Republic of Austria, and subsequent y, until 31 August
1979, at United Nations Headquarters in New York.

Article 47.  Ratification

The present Convention is subject to ratification. The instruments of ratificat .on shall be depos-
ited with the Secretary-General of the United Nations.

Article 48. Accession

The present Convention shall remain open for accession by any State. The instruments of ac-
cession shall be deposited with the Secretary-General of the United Nations.

Article 49. Entry into force

1. The present Convention shall enter into force on the thirtieth day fol owing the date of
deposit of the fifteenth instrument of ratification or accession.
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2. For each State ratifying or acceding to the Convention after the deposit of the fifteenth
instrument of ratification or accession, the Convention shall enter into force on the thirtieth day after
deposit by such State of its instrument of ratification or accession.

Article 50.  Authentic texts

The original of the present Convention, of which the Arabic, Chinese, English, French, Rus-
sian and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the
United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their
respective Governments, have signed the present Convention.

DoNE at Vienna, this twenty-third day of August, one thousand nine hundred and seventy-
eight.

ANNEX

1. A list of conciliators consisting of qualified jurists shall be drawn up and maintained by the Secretary-
General of the United Nations. To this end, every State which is a Member of the United Nations or a Party to the
present Convention shall be invited to nominate two conciliators, and the names of the persons so nominated
shall constitute the list. The term of a conciliator, including that of any conciliator nominated to fill a casual
vacancy, shall be five years and may be renewed. A conciliator whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following paragraph.

2. When a request has been made to the Secretary-General under article 42, the Secretary-General shall
bring the dispute before a conciliation commission constituted as follows:

The State or States constituting one of the parties to the dispute shall appoint:

(@) one conciliator of the nationality of that State or of one of those States, who may or may not be chosen
from the list referred to in paragraph 1; and

(b) one conciliator not of the nationality of that State or of any of those States, who shall he chosen from
the list.

The State or States constituting the other party to the dispute shall appoint two conciliators in the same way.
The four conciliators chosen by the parties shall be appointed within sixty days following the date on which the
Secretary-General receives the request.

The four conciliators shall, within sixty days following the date of the appointment of the last of them,
appoint a fifth conciliator chosen from the list, who shall be chairman.

If the appointment of the chairman or of any of the other conciliators has not been made within the period
prescribed above for such appointment, it shall be made by the Secretary-General within sixty days following the
expiry of that period. The appointment of the chairman may be made by the Secretary-General either from the
list or from the membership of the International Law Commission. Any of the periods within which appoint-
ments must be made may be extended by agreement between the parties to the dispute.

Any vacancy shall be filled in the manner prescribed for the initial appointment.

3. The Conciliation Commission shall decide its own procedure. The Commission, with the consent of the
parties to the dispute, may invite any Party to the present Convention to submit to it its views orally or in writing.
Decisions and recommendations of the Commission shall be made by a majority vote of the five members.

4. The Commission may draw the attention of the parties to the dispute to any measures which might
facilitate an amicable settlement.

5. The Commission shall hear the parties, examine the claims and objections, and make proposals to the
parties with a view to reaching an amicable settlement of the dispute.

6. The Commission shall report within twelve months of its constitution. Its report shall be deposited with
the Secretary-General and transmitted to the parties to the dispute. The report of the Commission, including any
conclusions stated therein regarding the facts or questions of law, shall not be binding upon the parties and it
shall have no other character than that of recommendations submitted for the consideration of the parties in order
to facilitate an amicable settlement of the dispute.

7. The Secretary-General shall provide the Commission with such assistance and facilities as it may re-
quire. The expenses of the Commission shall be borne by the United Nations.
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(b) RESOLUTIONS ADOPTED BY THE CONFERENCE

Resolution concerning Namibia

The United Nations Conference on Succession of States in Respect of Tr« aties,

Taking note of the statement made by the Chairman of the delegation of the United Nations
Council for Namibia during the resumed session of the Conference,!

Taking into account United Nations General Assembly resolution 2145 (XXI) of 27 October
1966, by which the General Assembly decided to terminate the Mandate o " South Africa over
Namibia and by which the United Nations assumed direct responsibility for the Territory until inde-
pendence, and General Assembly resolution 2248 (S-V) of 19 May 1967, by which the United
Nations Council for Namibia was established and entrusted with the responsibi ity of administering
the Territory until independence,

Recalling the advisory opinion of the International Court of Justice of 1 June 1971 which
declared that the continued presence of South Africa in Namibia being illegal, South Africa is under
obligation to withdraw its administration from the Territory and thus put an end o its illegal occupa-
tion of the Territory,

Further recalling the relevant resolutions of the United Nations, in particu ar Security Council
resolutions 385 (1976) which reaffirmed the territorial integrity and unity o’ Namibia and 432
(1978) which took note of paragraph 7 of General Assembly resolution 32/9 D (1977) declaring that
Walvis Bay is an integral part of Namibia,

Resolves that the relevant articles of the Vienna Convention on Succession of States in Respect
of Treaties shall be interpreted, in the case of Namibia, in conformity with U nited Nations reso-
lutions on the question of Namibia;

Further resolves that South Africa is not the predecessor State of the futu 2 independent State
of Namibia.

Resolution relating to incompatible treaty obligations
and rights arising from a uniting of States

The United Nations Conference on Succession of States in Respect of Tre ities,

Considering that a uniting of States may give rise to incompatible obligat ons and rights as a
resull of the differing treaty régimes applicable to the two or more States whi« h unite,

Recognizing the desirability of resolving such questions through a process of consultation and
negotiation,

Recommends that if a uniting of States gives rise to incompatible obligat ons or rights under
treaties, the successor State and the other States parties to the treaties in questio 1 make every effort
to resolve the matter by mutual agreement.?

! See Official Records of the United Nations Conference on Succession of States in Re ipect of Treaties, vol.
II (A/CONF.80/16/Add.1, Sales No. E.79.V.9), 38th meeting of the Committee of the W hole, paras. 62-70.

2 The Conference adopted three other resolutions which are not reproduced here: se the Final Act of the
Conference (A/CONF.80/32 in Official Records of the United Nations Conference on Succession of States
in Respect of Treaties, Documents of the Conference (A/CONF.80/16/Add.2, Unitec Nations publication
Sales No. E.79.V.10), p. 179.
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2. UNITED NATIONS CONFERENCE ON THE CARRIAGE OF GOODS
BY SEA (HAMBURG, 6-31 MARCH 1978)

(@) UNITED NATIONS CONVENTION ON THE CARRIAGE OF GOODS BY SEA, 1978

Preamble

The States Parties to this Convention,
Having recognized the desirability of determining by agreement certain rules relating to the
carriage of goods by sea,

Have decided to conclude a Convention for this purpose and have thereto agreed as follows:
PART 1. GENERAL PROVISIONS

Article 1. Definitions

In this Convention:

1. “‘Carrier’’ means any person by whom or in whose name a contract of carriage of goods by
sea has been concluded with a shipper.
2. ‘‘Actual carrier’’ means any person to whom the performance of the carriage of the goods,

or of part of the carriage, has been entrusted by the carrier, and includes any other person to whom
such performance has been entrusted.

3. “‘Shipper’’ means any person by whom or in whose name or on whose behalf a contract of
carriage of goods by sea has been concluded with a carrier, or any person by whom or in whose
name or on whose behalf the goods are actually delivered to the carrier in relation to the contract of
carriage by sea.

4. “‘Consignee’’ means the person entitled to take delivery of the goods.

5. ““Goods’’ includes live animals; where the goods are consolidated in a container, pallet or
similar article of transport or where they are packed, ‘‘goods’’ includes such article of transport or
packaging if supplied by the shipper.

6. ‘“‘Contract of carriage by sea’’ means any contract whereby.the carrier undertakes against
payment of freight to carry goods by sea from one port to another; however, a contract which in-
volves carriage by sea and also carriage by some other means is deemed to be a contract of carriage
by sea for the purposes of this Convention only in so far as it relates to the carriage by sea.

7. “‘Bill of lading’’ means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to deliver the
goods against surrender of the document. A provision in the document that the goods are to be deliv-
cred to the order of a named person, or to order, or to bearer, constitutes such an undertaking.

8. “‘Writing’’ includes, inter alia, telegram and telex.

Article 2. Scope of application

1. The provisions of this Convention are applicable to all contracts of carriage by sea between
two different States, if:

(@) the port of loading as provided for in the contract of carriage by sea is located in a Con-
tracting State, or

(b) the port of discharge as provided for in the contract of carriage by sea is located in a
Contracting State, or

(c) one of the optional ports of discharge provided for in the contract of carriage by sea is the
actual port of discharge and such port is located in a Contracting State, or

(d) the bill of lading or other document evidencing the contract of carriage by sea is issued in
a Contracting State, or
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(e) the bill of lading or other document evidencing the contract of carrii ge by sea provides
that the provisions of this Convention or the legislation of any State giving e fect to them are to
govern the contract.

2. The provisions of this Convention are applicable without regard to t e nationality of the
ship, the carrier, the actual carrier, the shipper, the consignee or any other int:rested person.

3. The provisions of this Convention are not applicable to charter-parties However, where a
bill of lading is issued pursuant to a charter-party, the provisions of the Conven ion apply to such a
bill of lading if it governs the relation between the carrier and the holder of th: bill of lading, not
being the charterer.

4. If acontract provides for future carriage of goods in a series of shipmei ts during an agreed
period, the provisions of this Convention apply to each shipment. However, \/here a shipment is
made under a charter-party, the provisions of paragraph 3 of this article apply

Article 3. Interpretation of the Convention

In the interpretation and application of the provisions of this Convention re gard shall be had to
its international character and to the need to promote uniformity.

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility

1. The responsibility of the carrier for the goods under this Conventio1 covers the period
during which the carrier is in charge of the goods at the port of loading, during th: carriage and at the
port of discharge.

2. For the purpose of paragraph | of this article, the carrier is deemed to be in charge of the
goods

(a) from the time he has taken over the goods from:
(i) the shipper, or a person acting on his behalf; or
(ii) an authority or other third party to whom, pursuant to law or regulatic ns applicable at the
port of loading, the goods must be handed over for shipment;
(b) until the time he has delivered the goods:
(i) by handing over the goods to the consignee; or
(ii) incases where the consignee does not receive the goods from the carr er, by placing them
at the disposal of the consignee in accordance with the contract or v-ith the law or with
the usage of the particular trade, applicable at the port of discharge, or
(iii) by handing over the goods to an authority or other third party to wh« m, pursuant to law
or regulations applicable at the port of discharge, the goods must b: handed over.
3. In paragraphs 1 and 2 of this article, reference to the carrier or to the consignee means, in
addition to the carrier or the consignee, the servants or agents, respectively (f the carrier or the
consignee.

Article 5. Basis of liability

L. The carrier is liable for loss resulting from loss of or damage to the goids, as well as from
delay in delivery, if the occurrence which caused the loss, damage or delay tc ok place while the
goods were in his charge as defined in article 4, unless the carrier proves that he, his servants or
agents took all measures that could reasonably be required to avoid the >ccurrence and its
consequences.

2. Delay in delivery occurs when the goods have not been delivered at tl e port of discharge
provided for in the contract of carriage by sea within the time expressly agreed upon or, in the ab-
sence of such agreement, within the time which it would be reasonable to requie of a diligent car-
rier, having regard to the circumstances of the case.
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3. The person entitled to make a claim for the loss of goods may treat the goods as lost if -hey
have not been delivered as required by article 4 within 60 consecutive days following the expicy of
the time for delivery according to paragraph 2 of this article.

4. (a) The carrier is liable

(i) for loss of or damage to the goods or delay in delivery caused by fire, if the claimant
proves that the fire arose from fault or neglect on the part of the carrier, his servants or
agents;

(ii) for such loss, damage or delay in delivery which is proved by the claimant to have re-
sulted from the fault or neglect of the carrier, his servants or agents, in taking all mea-
sures that could reasonably be required to put out the fire and avoid or mitigate its
consequences.

(b) In case of fire on board the ship affecting the goods, if the claimant or the carrier so de-
sires, a survey in accordance with shipping practices must be held into the cause and circumstances
of the fire, and a copy of the surveyor’s report shall be made available on demand to the carrier and
the claimant.

5. With respect to live animals, the carrier is not liable for loss, damage or delay in delivery
resulting from any special risks inherent in that kind of carriage. If the carrier proves that he has
complied with any special instructions given to him by the shipper respecting the animals and that,
in the circumstances of the case, the loss, damage or delay in delivery could be attributed to such
risks, it is presumed that the loss, damage or delay in delivery was so caused, unless there is proof
that all or a part of the loss, damage or delay in delivery resulted from fault or neglect on the part of
the carrier, his servants or agents.

6. The carrier is not liable, except in general average, where loss, damage or delay in deliv-
ery resulted from measures to save life or from reasonable measures to save property at sea.

7. Where fault or neglect on the part of the carrier, his servants or agents combines with
another cause to produce loss, damage or delay in delivery the carrier is liable only to the extent that
the loss, damage or delay in delivery is attributable to such fault or neglect, provided that the carrier
proves the amount of the loss, damage or delay in delivery not attributable thereto.

Article 6. Limits of liability

1. (a) The liability of the carrier for loss resulting from loss of or damage to goods accord-
ing to the provisions of article 5 is limited to an amount equivalent to 835 units of account per
package or other shipping unit or 2.5 units of account per kilogramme of gross weight of the goods
lost or damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery according to the provisions of article 5 is
limited to an amount equivalent to two and a half times the freight payable for the goods delayed,
but not exceeding the total freight payable under the contract of carriage of goods by sea.

(c) Inno case shall the aggregate liability of the carrier, under both subparagraphs (a) and (b)
of this paragraph, exceed the limitation which would be established under subparagraph (a) of this
paragraph for total loss of the goods with respect to which such liability was incurred.

2. For the purpose of calculating which amount is the higher in accordance with paragraph 1
(a) of this article, the following rules apply:

(@) Where a container, pallet or similar article of transport is used to consolidate goods, the
package or other shipping units enumerated in the bill of lading, if issued, or otherwise in any other
document evidencing the contract of carriage by sea, as packed in such article of transport are
deemed packages or shipping units. Except as aforesaid the goods in such article of transport are
deemed one shipping unit.

(b) Incases where the article of transport itself has been lost or damaged, that article of trans-
port, if not owned or otherwise supplied by the carrier, is considered one separate shipping unit.

3. Unit of account means the unit of account mentioned in article 26.

4. By agreement between the carrier and the shipper, limits of liability exceeding those pro-
vided for in paragraph 1 may be fixed.
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Article 7. Application to non-contractual claims

1. The defences and limits of liability provided for in this Conventiot apply in any action
against the carrier in respect of loss or damage to the goods covered by the contract of carriage by
sea, as well as of delay in delivery whether the action is founded in contract, 1n tort or otherwise.

2. If such an action is brought against a servant or agent of the carrier, s ach servant or agent,
if he proves that he acted within the scope of his employment, is entitled to avail himself of the
defences and limits of liability which the carrier is entitled to invoke under t\is Convention.

3. Except as provided in article 8, the aggregate of the amounts recoveiable from the carrier
and from any persons referred to in paragraph 2 of this article shall not exceed the limits of liability
provided for in this Convention.

Article 8. Loss of right to limit responsibility

1. The carrier is not entitled to the benefit of the limitation of liability prc« vided for in article 6
if it is proved that the loss, damage or delay in delivery resulted from an act or omission of the
carrier done with the intent to cause such loss, damage or delay, or reckiessly and with knowledge
that such loss, damage or delay would probably resuit.

2. Notwithstanding the provisions of paragraph 2 of article 7, a servant ¢ r agent of the carrier
is not entitled to the benefit of the limitation of liability provided for in article 6 f it is proved that the
loss, damage or delay in delivery resulted from an act or omission of such se -vant or agent, done
with the intent to cause such loss, damage or delay, or recklessly and with know ledge that such loss,
damage or delay would probably result.

Article 9. Deck cargo

1. The carrier is entitled to carry the goods on deck only if such carriage 15 in accordance with
an agreement with the shipper or with the usage of the particular trade or is 1 :quired by statutory
rules or regulations.

2. If the carrier and the shipper have agreed that the goods shall or may be carried on deck,
the carrier must insert in the bill of lading or other document evidencing the contract of carriage by
sea a statement to that effect. In the absence of such a statement the carrier has tle burden of proving
that an agreement for carriage on deck has been entered into; however, the car ier is not entitled to
invoke such an agreement against a third party, including a consignee. who ha: acquired the bill of
lading in good faith.

3. Where the goods have been carried on deck contrary to the provisior s of paragraph 1 of
this article or where the carrier may not under paragraph 2 of this article invo :e an agreement for
carriage on deck, the carrier, notwithstanding the provisions of paragraph 1 of tticle 5, is liable for
loss of or damage to the goods, as well as for delay in delivery, resulting solely rom the carriage on
deck, and the extent of his liability is to be determined in accordance with the piovisions of article 6
or article 8 of this Convention, as the case may be.

4. Carriage of goods on deck contrary to express agreement for caniage under deck is
deemed to be an act or omission of the carrier within the meaning of article 8

Article 10. Liability of the carrier and actual carrier

1. Where the performance of the carriage or part thereof has been entrus ed to an actual car-
rier, whether or not in pursuance of a liberty under the contract of carriage ty sea to do so, the
carrier nevertheless remains responsible for the entire carriage according to th: provisions of this
Convention. The carrier is responsible, in relation to the carriage performed by tl e actual carrier, for
the acts and omissions of the actual carrier and of his servants and agents acting within the scope of
their employment.

2. All the provisions of this Convention governing the responsibility of tt e carrier also apply
to the responsibility of the actual carrier for the carriage performed by him. The provisions of para-
graphs 2 and 3 of article 7 and of paragraph 2 of article 8 apply if an action is brought against a
servant or agent of the actual carrier.
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3. Any special agreement under which the carrier assumes obligations not imposed by this
Convention or waives rights conferred by this Convention affects the actual carrier only if agreed to
by him expressly and in writing. Whether or not the actual carrier has so agreed, the carrier
nevertheless remains bound by the obligations or waivers resulting from such special agreement.

4. Where and to the extent that both the carrier and the actual carrier are liable, their liability
is joint and several.

5. The aggregate of the amounts recoverable from the carrier, the actual carrier and their ser-
vants and agents shall not exceed the limits of liability provided for in this Convention.

6. Nothing in this article shall prejudice any right of recourse as between the carrier and the
actual carrier.

Article 11. Through carriage

1. Notwithstanding the provisions of paragraph 1 of article 10, where a contract of carriage
by sea provides explicitly that a specified part of the carriage covered by the said contract is to be
performed by a named person other than the carrier, the contract may also provide that the carrier is
not liable for loss, damage or delay in delivery caused by an occurrence which takes place while the
goods are in the charge of the actual carrier during such part of the carriage. Nevertheless, any
stipulation limiting or excluding such liability is without effect if no judicial proceedings can be
instituted against the actual carrier in a court competent under paragraph | or 2 of article 21. The
burden of proving that any loss, damage or delay in delivery has been caused by such an occurrence
rests upon the carrier.

2. The actual carrier is responsible in accordance with the provisions of paragraph 2 of article
10 for loss, damage or delay in delivery caused by an occurrence which takes place while the goods
are in his charge.

PARTIII. LIABILITY OF THE SHIPPER

Article 12.  General rule

The shipper is not liable for loss sustained by the carrier or the actual cartier, or for damage
sustained by the ship, unless such loss or damage was caused by the fault or neglect of the shipper,
his servants or agents. Nor is any servant or agent of the shipper liable for such loss or damage
unless the loss or damage was caused by fault or neglect on his part.

Article 13.  Special rules on dangerous goods

1. The shipper must mark or label in a suitable manner dangerous goods as dangerous.

2. Where the shipper hands over dangerous goods to the carrier or an actual carrier, as the
case may be, the shipper must inform him of the dangerous character of the goods and, if necessary,
of the precautions to be taken. If the shipper fails to do so and such carrier or actual carrier does not
otherwise have knowledge of their dangerous character:

(@) the shipper is liable to the carrier and any actual carrier for the loss resulting from the
shipment of such goods, and

(b) the goods may at any time be unloaded, destroyed or rendered innocuous, as the cir-
cumstances may require, without payment of compensation.

3. The provisions of paragraph 2 of this article may not be invoked by any person if during
the carriage he has taken the goods in his charge with knowledge of their dangerous character.

4. If, in cases where the provisions of paragraph 2, subparagraph (), of this article do not
apply or may not be invoked, dangerous goods become an actual danger to life or property, they
may be unloaded, destroyed or rendered innocuous, as the circumstances may require, without
payment of compensation except where there is an obligation to contribute in general average or
where the carrier is liable in accordance with the provisions of article 5.
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PARTIV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

1. When the carrier or the actual carrier takes the goods in his charge, he carrier must, on
demand of the shipper, issue to the shipper a bill of lading.

2. The bill of lading may be signed by a person having authority from t1e carrier. A bill of
lading signed by the master of the ship carrying the goods is deemed to have b¢en signed on behalf
of the carrier.

3. The signature on the bill of lading may be in handwriting, printed in fz csimile, perforated,
stamped, in symbols, or made by any other mechanical or electronic means, if 1 ot inconsistent with
the law of the country where the bill of lading is issued.

Article 15. Contents of bill of lading

1. The bill of lading must include, inter alia, the following particulars:

(a) the general nature of the goods, the leading marks necessary for identification of the
goods, an express statement, if applicable, as to the dangerous character of the g »ods, the number of
packages or pieces, and the weight of the goods or their quantity otherwise exp essed, all such par-
ticulars as fumnished by the shipper;

(b) the apparent condition of the goods;

(c) the name and principal place of business of the carrier;

(d) the name of the shipper;

(e) the consignee if named by the shipper;

(f) the port of loading under the contract of carriage by sea and the date »n which the goods
were taken over by the carrier at the port of loading;

(g) the port of discharge under the contract of carriage by sea;

(h) the number of originals of the bill of lading, if more than one;

(i) the place of issuance of the bill of lading;

(/) the signature of the carrier or a person acting on his behalf;

(k) the freight to the extent payable by the consignee or other indication that freight is payable
by him;

(/) the statement referred to in paragraph 3 of article 23;

(m) the statement, if applicable, that the goods shail or may be carried 01 deck;

(n) the date or the period of delivery of the goods at the port of discharge if expressly agreed
upon between the parties; and

(0) any increased limit or limits of liability where agreed in accordance ‘vith paragraph 4 of
article 6.

2. After the goods have been loaded on board, if the shipper so demans s, the carrier must
issue to the shipper a “‘shipped’’ bill of lading which, in addition to the partict lars required under
paragraph 1 of this article, must state that the goods are on board a named ship or ships, and the date
or dates of loading. If the carrier has previously issued to the shipper a bill of laling or other docu-
ment of title with respect to any of such goods, on request of the carrier, the shij per must surrender
such document in exchange for a ‘‘shipped’’ bill of lading. The carrier may amznd any previously
issued document in order to meet the shipper’s demand for a ‘‘shipped” b Il of lading if, as
amended, such document includes all the information required to be contained n a ‘‘shipped’’ bill
of lading.

3. The absence in the bill of lading of one or more particulars referred to in this article does
not affect the legal character of the document as a bill of lading provided that it nevertheless meets
the requirements set out in paragraph 7 of article 1.
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Article 16. Bills of lading: reservations and evidentiary effect

1. If the bill of lading contains particulars concerning the general nature, leading marks,
number of packages or pieces, weight or quantity of the goods which the carrier or other person
issuing the bill of lading on his behalf knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a ‘‘shipped’’ bill of lading is issued, loaded, or if
he had no reasonable means of checking such particulars, the carrier or such other person must insert
in the bill of lading a reservation specifying these inaccuracies, grounds of suspicion or the absence
of reasonable means of checking.

2. If the carrier or other person issuing the bill of lading on his behalf fails to note on the bill
of lading the apparent condition of the goods, he is deemed to have noted on the bill of lading that
the goods were in apparent good condition.

3. Except for particulars in respect of which and to the extent to which a reservation permitted
under paragraph 1 of this article has been entered:

(a) the bill of lading is prima facie evidence of the taking over or, where a ‘‘shipped’’ bill of
lading is issued, loading, by the carrier of the goods as described in the bill of lading; and

(b) proof to the contrary by the carrier is not admissible if the bill of lading has been trans-
ferred to a third party, including a consignee, who in good faith has acted in reliance on the descrip-
tion of the goods therein.

4. A bill of lading which does not, as provided in paragraph 1, subparagraph (k), of article
15, set forth the freight or otherwise indicate that freight is payable by the consignee or does not set
forth demurrage incurred at the port of loading payable by the consignee, is prima facie evidence
that no freight or such demurrage is payable by him. However, proof to the contrary by the carrier is
not admissible when the bill of lading has been transferred to a third party, including a consignee,
who in good faith has acted in reliance on the absence in the bill of lading of any such indication.

Article 17. Guarantees by the shipper

1. The shipper is deemed to have guaranteed to the carrier the accuracy of particulars relating
to the general nature of the goods, their marks, number, weight and quantity as furnished by him for
insertion in the bill of lading. The shipper must indemnify the carrier against the loss resulting from
inaccuracies in such particulars. The shipper remains liable even if the bill of lading has been trans-
ferred by him. The right of the carrier to such indemnity in no way limits his liability under the
contract of carriage by sea to any person other than the shipper.

2. Any letter of guarantee or agreement by which the shipper undertakes to indemnify the
carrier against loss resulting from the issuance of the bill of lading by the carrier, or by a person
acting on his behalf, without entering a reservation relating to particulars furnished by the shipper
for insertion in the bill of lading, or to the apparent condition of the goods, is void and of no effect as
against any third party, including a consignee, to whom the bill of lading has been transferred.

3. Such letter of guarantee or agreement is valid as against the shipper unless the carrier or the
person acting on his behalf, by omitting the reservation referred to in paragraph 2 of this article,
intends to defraud a third party, including a consignee, who acts in reliance on the description of the
goods in the bill of lading. In the latter case, if the reservation omitted relates to particulars furnished
by the shipper for insertion in the bill of lading, the carrier has no right of indemnity from the ship-
per pursuant to paragraph 1 of this article.

4. In the case of intended fraud referred to in paragraph 3 of this article the carrier is liable,
without the benefit of the limitation of liability provided for in this Convention, for the loss incurred
by a third party, including a consignee, because he has acted in reliance on the description of the
goods in the bill of lading.

Article 18.  Documents other than bills of lading

Where a carrier issues a document other than a bill of lading to evidence the receipt of the
goods to be carried, such a document is prima facie evidence of the conclusion of the contract of
carriage by sea and the taking over by the carrier of the goods as therein described.
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PART V. CLAIMS AND ACTIONS

Article 19.  Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the general nature of sucli loss or damage, is
given in writing by the consignee to the carrier not later than the working day af er the day when the
goods were handed over to the consignee, such handing over is prima facie evic znce of the delivery
by the carrier of the goods as described in the document of transport or, if no such document has
been issued, in good condition.

2. Where the loss or damage is not apparent, the provisions of paragr: ph 1 of this article
apply correspondingly if notice in writing is not given within 15 consecutive day after the day when
the goods were handed over to the consignee.

3. If the state of the goods at the time they were handed over to the consignee has been the
subject of a joint survey or inspection by the parties, notice in writing need no be given of loss or
damage ascertained during such survey or inspection.

4. In the case of any actual or apprehended loss or damage the carrier anc the consignee must
give all reasonable facilities to each other for inspecting and tallying the good;s.

5. No compensation shall be payable for loss resulting from delay in delivery unless a notice
has been given in writing to the carrier within 60 consecutive days after the day v hen the goods were
handed over to the consignee.

6. If the goods have been delivered by an actual carrier, any notice given under this article to
him shall have the same effect as if it had been given to the carrier, and any notice given to the
carrier shall have effect as if given to such actual carrier.

7. Unless notice of loss or damage, specifying the general nature of the loss or damage, is
given in writing by the carrier or actual carrier to the shipper not later than 90 co1secutive days after
the occurrence of such loss or damage or after the delivery of the goods in ac-ordance with para-
graph 2 of article 4, whichever is later, the failure to give such notice is prima fa« ie evidence that the
carrier or the actual carrier has sustained no loss or damage due to the fault or ne zlect of the shipper,
his servants or agents.

8. For the purpose of this article, notice given to a person acting on the c: rrier’s or the actual
carrier’s behalf, including the master or the officer in charge of the ship, or to a rerson acting on the
shipper’s behalf is deemed to have been given to the carrier, to the actual carri: r or to the shipper,
respectively.

Article 20. Limitation of actions

1. Any action relating to carriage of goods under this Convention is time- barred if judicial or
arbitral proceedings have not been instituted.

2. The limitation period commences on the day on which the carrier has lelivered the goods
or part thereof or, in cases where no goods have been delivered, on the last day »n which the goods
should have been delivered.

3. The day on which the limitation period commences is not included i1 the period.

4. The person against whom a claim is made may at any time during the rt nning of the limita-
tion period extend that period by a declaration in writing to the claimant. Thig period may be further
extended by another declaration or declarations.

5. An action for indemnity by a person held liable may be instituted even after the expiration
of the limitation period provided for in the preceding paragraphs if instituted witl in the time allowed
by the law of the State where proceedings are instituted. However, the time allov-ed shall not be less
than 90 days commencing from the day when the person instituting such actior for indemnity has
settled the claim or has been served with process in the action against himself

Article 21. Jurisdiction

1. Injudicial proceedings relating to carriage of goods under this Conven:ion the plaintiff, at
his option, may institute an action in a court which, according to the law of the S ate where the court
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is situated, is competent and within the jurisdiction of which is situated one of the following places:

(a) the princibal place of business or, in the absence thereof, the habitual residence of the
defendant; or

(b) the place where the contract was made provided that the defendant has there a place of
business, branch or agency through which the contract was made; or

(c) the port of loading or the port of discharge; or

(d) any additional place designated for that purpose in the contract of carriage by sea.

2. (a) Notwithstanding the preceding provisions of this article, an action may be instituted
in the courts of any port or place in a Contracting State at which the carrying vessel or any other
vessel of the same ownership may have been arrested in accordance with applicable rules of the law
of that State and of international law. However, in such a case, at the petition of the defendant, the
claimant must remove the action, at his choice, to one of the jurisdictions referred to in paragraph 1
of this article for the determination of the claim, but before such removal the defendant must furnish
security sufficient to ensure payment of any judgement that may subsequently be awarded to the
claimant in the action.

(b) All questions relating to the sufficiency or otherwise of the security shall be determined
by the court of the port or place of the arrest.

3. No judicial proceedings relating to carriage of goods under this Convention may be insti-
tuted in a place not specified in paragraph 1 or 2 of this article. The provisions of this paragraph do
not constitute an obstacle to the jurisdiction of the Contracting States for provisional or protective
measures.

4. (a) Where an action has been instituted in a court competent under paragraph 1 or 2 of
this article or where judgement has been delivered by such a court, no new action may be started
between the same parties on the same grounds unless the judgement of the court before which the
first action was instituted is not enforceable in the country in which the new proceedings are insti-
tuted;

(b) for the purpose of this article the institution of measures with a view to obtaining en-
forcement of a judgement is not to be considered as the starting of a new action;

(c) for the purpose of this article, the removal of an action to a different court within the same
country, or to a court in another country, in accordance with paragraph 2 (a) of this article, is not to
be considered as the starting of a new action.

5. Notwithstanding the provisions of the preceding paragraphs, an agreement made by the
parties, after a claim under the contract of carriage by sea has arisen, which designates the place
where the claimant may institute an action, is effective.

Article 22. Arbitration

1. Subject to the provisions of this article, parties may provide by agreement evidenced in
writing that any dispute that may arise relating to carriage of goods under this Convention shall be
referred to arbitration.

2. Where a charter-party contains a provision that disputes arising thereunder shall be re-
ferred to arbitration and a bill of lading issued pursuant to the charter-party does not contain a special
annotation providing that such provision shall be binding upon the holder of the bill of lading, the
carrier may not invoke such provision as against a holder having acquired the bill of lading in good
faith.

3. The arbitration proceedings shall, at the option of the claimant, be instituted at one of the
following places:

(@) a place in a State within whose territory is situated:

(i) the principal place of business of the defendant or, in the absence thereof, the habitual
residence of the defendant; or

(i) the place where the contract was made, provided that the defendant has there a place of

business, branch or agency through which the contract was made; or
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(iii) the port of loading or the port of discharge; or
(b) any place designated for that purpose in the arbitration clause or ag eement.
4. The arbitrator or arbitration tribunal shall apply the rules of this Convention.

5. The provisions of paragraphs 3 and 4 of this article are deemed to be  art of every arbitra-
tion clause or agreement, and any term of such clause or agreement which is in :onsistent therewith
is null and void.

6. Nothing in this article affects the validity of an agreement relating to arbitration made by
the parties after the claim under the contract of carriage by sea has arisen.

PART VI. SUPPLEMENTARY PROVISIONS

Article 23.  Contractual stipulations

1. Any stipulation in a contract of carriage by sea, in a bill of lading, o ' in any other docu-
ment evidencing the contract of carriage by sea is null and void to the extent that it derogates,
directly or indirectly, from the provisions of this Convention. The nullity of suc h a stipulation does
not affect the validity of the other provisions of the contract or document of whi :h it forms a part. A
clause assigning benefit of insurance of the goods in favour of the carrier, or a1y similar clause, is
null and void.

2. Notwithstanding the provisions of paragraph 1 of this article, a carri:r may increase his
responsibilities and obligations under this Convention.

3. Where abill of lading or any other document evidencing the contract »f carriage by sea is
issued, it must contain a statement that the carriage is subject to the provision: of this Convention
which nullify any stipulation derogating therefrom to the detriment of the shippe or the consignee.

4. Where the claimant in respect of the goods has incurred loss as a result of a stipulation
which is null and void by virtue of the present article, or as a result of the omission of the statement
referred to in paragraph 3 of this article, the carrier must pay compensation to tl e extent required in
order to give the claimant compensation in accordance with the provisions of his Convention for
any loss of or damage to the goods as well as for delay in delivery. The carrier m 1st, in addition, pay
compensation for costs incurred by the claimant for the purpose of exercising his right, provided that

costs incurred in the action where the foregoing provision is invoked are to be d: termined in accord-
ance with the law of the State where proceedings are instituted.

Article 24.  General average

1. Nothing in this Convention shall prevent the application of provisiol s in the contract of
carriage by sea or national law regarding the adjustment of general average.

2. With the exception of article 20, the provisions of this Convention relating to the liability
of the carrier for loss of or damage to the goods also determine whether the cc nsignee may refuse
contribution in general average and the liability of the carrier to indemnify the « onsignee in respect
of any such contribution made or any salvage paid.

Article 25. Other conventions

1. This Convention does not modify the rights or duties of the carrier, tl e actual carrier and
their servants and agents, provided for in international conventions or nationa law relating to the
limitation of liability of owners of seagoing ships.

2. The provisions of articles 21 and 22 of this Convention do not preve:t the application of
the mandatory provisions of any other multilateral convention already in forc: at the date of this
Convention relating to matters dealt with in the said articles, provided that the «.ispute arises exclu-
sively between parties having their principal place of business in States membei s of such other con-
vention. However, this paragraph does not affect the application of paragraph 4 of article 22 of this
Convention.
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3. No liability shall arise under the provisions of this Convention for damage caused by a
nuclear incident if the operator of a nuclear installation is liable for such damage:

(@) under either the Paris Convention of 29 July 1960 on Third Party Liability in the Field of
Nuclear Energy as amended by the Additional Protocol of 28 January 1964 or the Vienna Conven-
tion of 21 May 1963 on Civil Liability for Nuclear Damage, or

(b) by virtue of national law governing the liability for such damage, provided that such law
is in all respects as favourable to persons who may suffer damage as either the Paris or Vienna
Conventions.

4. No liability shall arise under the provisions of this Convention for any loss of or damage to
or delay in delivery of luggage for which the carrier is responsible under any international conven-
tion or national law relating to the carriage of passengers and their luggage by sea.

5. Nothing contained in this Convention prevents a Contracting State from applying any other
international convention which is already in force at the date of this Convention and which applies
mandatorily to contracts of carriage of goods primarily by a mode of transport other than transport
by sea. This provision also applies to any subsequent revision or amendment of such international
convention.

Article 26.  Unit of account

1. The unit of account referred to in article 6 of this Convention is the Special Drawing Right
as defined by the International Monetary Fund. The amounts mentioned in article 6 are to be con-
verted into the national currency of a State according to the value of such currency at the date of
judgement or the date agreed upon by the parties. The value of a national currency, in terms of the
Special Drawing Right, of a Contracting State which is a member of the International Monetary
Fund is to be calculated in accordance with the method of valuation applied by the International
Monetary Fund in effect at the date in question for its operations and transactions. The value of a
national currency in terms of the Special Drawing Right of a Contracting State which is not a
member of the International Monetary Fund is to be calculated in a manner determined by that State.

2. Nevertheless, those States which are not members of the International Monetary Fund and
whose law does not permit the application of the provisions of paragraph 1 of this article may, at the
time of signature, or at the time of ratification, acceptance, approval or accession or at any time
thereafter, declare that the limits of liability provided for in this Convention to be applied in their
territories shall be fixed as:

12,500 monetary units per package or other shipping unit or 37.5 monetary units per kilo-
gramme of gross weight of the goods.

3. The monetary unit referred to in paragraph 2 of this article corresponds to sixty-five and a
half milligrammes of gold of millesimal fineness nine hundred. The conversion of the amounts re-
ferred to in paragraph 2 into the national currency is to be made according to the law of the State
concerned.

4. The calculation mentioned in the last sentence of paragraph 1 and the conversion men-
tioned in paragraph 3 of this article is to be made in such a manner as to express in the national
currency of the Contracting State as far as possible the same real value for the amounts in article 6 as
is expressed there in units of account. Contracting States must communicate to the depositary the
manner of calculation pursuant to paragraph 1 of this article, or the result of the conversion men-
tioned in paragraph 3 of this article, as the case may be, at the time of signature or when depositing
their instruments of ratification, acceptance, approval or accession, or when availing themselves of
the option provided for in paragraph 2 of this article and whenever there is a change in the manner of
such calculation or in the result of such conversion.

PART VII. FINAL CLAUSES

Article 27.  Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this
Convention.
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Article 28. Signature, ratification, acceptance, approval, acce ssion

1. This Convention is open for signature by all States until 30 April 1979 at the Headquarters
of the United Nations, New York.

2. This Convention is subject to ratification, acceptance or approval by t1e signatory States.

3. After 30 April 1979, this Convention will be open for accession by all States which are not
signatory States.

4. Instruments of ratification, acceptance, approval and accession are to t 2 deposited with the
Secretary-General of the United Nations.

Article 29. Reservations

No reservations may be made to this Convention.

Article 30. Entry into force

1. This Convention enters into force on the first day of the month follow:ng the expiration of
one year from the date of deposit of the 20th instrument of ratification, acce stance, approval or
accession.

2. For each State which becomes a Contracting State to this Convention after the date of the
deposit of the 20th instrument of ratification, acceptance, approval or accession, this Convention
enters into force on the first day of the month following the expiration of one yea - after the deposit of
the appropriate instrument on behalf of that State.

3. Each Contracting State shall apply the provisions of this Convention to contracts of car-
riage by sea concluded on or after the date of the entry into force of this Convent on in respect of that
State.

Article 31. Denunciation of other conventions

1. Upon becoming a Contracting State to this Convention, any State party to the International
Convention for the Unification of Certain Rules relating to Bills of Lading sign:-d at Brussels on 25
August 1924 (1924 Convention) must notify the Government of Belgium as tlie depositary of the
1924 Convention of its denunciation of the said Convention with a declaration t.at the denunciation
is to take effect as from the date when this Convention enters into force in re: pect of that State.

2. Upon the entry into force of this Convention under paragraph 1 of articls 30, the depositary
of this Convention must notify the Government of Belgium as the depositary of t1¢ 1924 Convention
of the date of such entry into force, and of the names of the Contracting States in respect of which
the Convention has entered into force.

3. The provisions of paragraphs 1 and 2 of this article apply correspon lingly in respect of
States parties to the Protocol signed on 23 February 1968 to amend the Internati ynal Convention for
the Unification of Certain Rules relating to Bills of Lading signed at Brussels o125 August 1924.

4. Notwithstanding article 2 of this Convention, for the purposes of paragraph 1 of this arti-
cle, a Contracting State may, if it deems it desirable, defer the denunciation of tiie 1924 Convention
and of the 1924 Convention as modified by the 1968 Protocol for a maximum seriod of five years
from the entry into force of this Convention. It will then notify the Governmeit of Belgium of its
intention. During this transitory period, it must apply to the Contracting States this Convention to
the exclusion of any other one.

Article 32. Revision and amendment

1. At the request of not less than one-third of the Contracting States to t1is Convention, the
depositary shall convene a conference of the Contracting States for revising o1 amending it.

2. Any instrument of ratification, acceptance, approval or accession depc sited after the entry
into force of an amendment to this Convention, is deemed to apply to the Conv :ntion as amended.
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Article 33.  Revision of the limitation amounts and
unit of account or monetary unit

1. Notwithstanding the provisions of article 32, a conference only for the purpose of altering
the amount specified in article 6 and paragraph 2 of article 26, or of substituting either or both of the
units defined in paragraphs | and 3 of article 26 by other units is to be convened by the depositary in
accordance with paragraph 2 of this article. An alteration of the amounts shall be made only because
of a significant change in their real value.

2. A revision conference is to be convened by the depositary when not less than one-fourth of
the Contracting States so request.

3. Any decision by the conference must be taken by a two-thirds majority of the participating
States. The amendment is communicated by the depositary to all the Contracting States for accept-
ance and to all the States signatories of the Convention for information.

4. Any amendment adopted enters into force on the first day of the month following one year
after its acceptance by two-thirds of the Contracting States. Acceptance is to be effected by the
deposit of a formal instrument to that effect, with the depositary.

5. After entry into force of an amendment a Contracting State which has accepted the
amendment is entitled to apply the Convention as amended in its relations with Contracting States
which have not within six months after the adoption of the amendment notified the depositary that
they are not bound by the amendment.

6. Any instrument of ratification, acceptance, approval or accession deposited after the entry
into force of an amendment to this Convention is deemed to apply to the Convention as amended.

Article 34. Denunciation

1. A Contracting State may denounce this Convention at any time by means of a notification
in writing addressed to the depositary.

2. The denunciation takes effect on the first day of the month following the expiration of one
year after the notification is received by the depositary. Where a longer period is specified in the
notification, the denunciation takes effect upon the expiration of such longer period after the noti-
fication is received by the depositary.

DoNE at Hamburg, this thirty-first day of March one thousand nine hundred and seventy-eight,
in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed the present Convention.

() COMMON UNDERSTANDING ADOPTED BY THE CONFERENCE

It is the common understanding that the liability of the carrier under this Convention is based on
the principle of presumed fault or neglect. This means that, as a rule, the burden of proof rests on the
carrier but, with respect to certain cases, the provisions of the Convention modify this rule.?

3 The Conference also adopted a resolution in which it inter alia decided to designate the Convention as the
*“United Nations Convention on the Carriage of Goods by Sea, 1978 and recommended that the rules embodied
therein be known as the ‘‘Hamburg Rules’’ (see the Final Act of the Conference (A/CONF.89/13), Annex III).
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Chapter V

DECISIONS OF ADMINISTRATIVE TRIBUNALS OF TH.{ UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORG/NIZATIONS

A. Decisions of the Administrative Tribunal of the United Nations! 2

1. JUDGEMENT No. 231 (9 OCTOBER 1978):> GAUDOIN v. SECRETARY-GENE tAL OF THE UNITED
NATIONS

Request for rescission of a decision denying application of a retroactive salary scale issued
after the effective date of applicant’s resignation—Question of the receivability of the application

The applicant, a former UNICEF staff member, had been denied the bene it of a revised local
salary scale which had been issued after the effective date of his resignation (1 Hovember 1973) but
applied retroactively to 1 July 1973. Though the administrative decision emboilying the denial had
been rendered on 20 September 1974, the applicant had delayed filing his clair1 with the Joint Ap-
peals Board until 30 January 1977.

! Under article 2 of its Statute, the Administrative Tribunal of the United Nations is competent to hear and
pass judgement upon applications alleging non-observance of contracts of employment « f staff members of the
Secretariat of the United Nations or of the terms of appointment of such staff members. 2 rticle 14 of the Statute
states that the competence of the Tribunal may be extended to any specialized agency upc n the terms established
by a special agreement to be made with each such agency by the Secretary-General of the Jnited Nations. By the
end of 1978, two agreements of general scope, dealing with the non-observance of contra :ts of employment and
of terms of appointment, had been concluded, pursuant to the above provision, with tw specialized agencies:
the International Civil Aviation Organization and the Inter-Governmental Maritime Con :ultative Organization.
In addition, agreements limited to applications alleging non-observance of the Regulation : of the United Nations
Joint Staff Pension Fund had been concluded with the International Labour Organisation. the Food and Agricul-
ture Organization of the United Nations, the United Nations Educational, Scientific and Cultural Organization,
the World Health Organization, the International Telecommunication Union, the Inter: ational Civil Aviation
Organization, the World Meteorological Organization and the International Atomic Enec rgy Agency.

The Tribunal is open not only to any staff member, even after his employment has :eased, but also to any
person who succeeded to the staff member’s rights on his death or who can show that he is entitlcd to rights under
any contract or terms of appointment.

2 At a special plenary meeting held on 29 September 1978, the United Nations A« ministrative Tribunal,
further to a request for an advisory opinion from the Secretary-General of the United N: tions, reached the fol-
lowing unanimous decision:

‘‘Considering that the Statute of the United Nations Administrative Tribunal ha; made no express pro-
vision for receiving requests for an advisory opinion from any party nor laid down procedures for dealing
with such requests and

*‘Considering that the history of the adoption of the Statute of the United Natic ns Administrative Tri-
bunal shows that the General Assembly expressly negatived a proposal for invest ng the Administrative
Tribunal with competence to render advisory opinions at the request of the Secretas y-General or at the re-
quest of the Staff Committee with the corisent of the Secretary-General;

‘“The Tribunal decides that it has no competence to entertain the request for m advisory opinion as
stated in your letter dated 17 July 1978.""

In this connexion it should be recalled that the initial draft Statute of the United Jations Administrative
Tribunal, prepared in 1946 by the Advisory Committee appointed by the Secretary-Gen :ral under the terms of
General Assembly resolution 13 (1), contained no provisions authorizing the Tribunal to give advisory opinions
(see Official Records of the General Assembly, Fourth Session, Fifth Committee, annex 13 the summary records
of meetings, vol. 1, document A/986, annex III). The revised draft Statute (first revision : submitted to the Gen-
eral Assembly by the Secretary-General on 21 September 1949 likewise contained no such provisions (ibid.,
annex I). In its comments on the revised draft Statute, however, the Staff Committee prog osed that the following
article be inserted after article 2:

*“The Tribunal shall be competent to give advisory opinions at the request of tl ¢ Secretary-General or
the Staff Committee.’” (Ibid., annex 1V, paras. 17-19.)
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The respondent contended that, due to the long delay between the notification of the adminis-
trative decision and the submission of the applicant’s claim, the requirements of staff rule 111.3(a)*
were not complied with, and that, the Joint Appeals Board having determined that the appeal was
not receivable on this ground, the Tribunal should reject the application as unreceivable under article
7 of its Statute.’

The Tribunal noted that, though warned throughout by the Secretary of the Joint Appeals Board
that his appeal might not be receivable unless he was able to invoke exceptional circumstances jus-
tifying the long delay,® the applicant had failed to produce any satisfactory evidence to account for
the delay of more than twenty-seven months before formulating his appeal.

Accordingly, the Tribunal concluded that the Joint Appeals Board’s decision that the appeal
was not receivable was well founded, and that, in the absence of a recommendation on merits from
the Board, the application was not receivable under article 7 of the Tribunal’s Statute.

2. JUDGEMENT No. 232 (12 OcTOBER 1978):7 Dias v. SECRETARY-GENERAL OF THE UNITED
NATIONS

Request for rescission of a decision denying validation of non-contributory services performed
prior to eligibility for participation in the Pension Fund-—Question of the receivability of the
application

The applicant, a former technical assistance expert of the United Nations, had become eligible
to participate in the United Nations Joint Staff Pension Fund on 1 January 1969. He had sought the
advice of the Resident Representative of the United Nations Development Programme (UNDP) in
Somalia, as to whether he could pay in instalments the sum that was payable to the Pension Fund for
the purpose of validating his five years of service prior to January 1969. The Resident Representa-

In the course of the discussion of the item in the Fifth Committee, the delegation of New Zealand similarly
proposed to add after article 2 a new article reading:

‘“The Tribunal and the Appeals Board shall be competent to give advisory opinions at the request of

the Secretary-General or at the request of the Staff Committee with the consent of the Secretary-General.’’
(Ibid., document A/C.5/L.4/Rev.1 and Corr.1.)

In a revised draft Statute (second revision) submitted to the Fifth Committee on 31 October 1949, the
Secretary-General accordingly proposed the addition to article 2 of a paragraph 5 reading:
*‘The Tribunal shall be competent to give advisory opinions at the request of the Secretary-General or
at the request of the Staff Committee with the consent of the Secretary-General.’” (/bid., document A/
C.5/L.4/Rev.2.)

On 2 November 1949, at its 214th meeting, the Fifth Committee, on the proposal of the delegation of
the Netherlands, decided to delete paragraph S of article 2 by a vote of 30 to 3, with 7 abstentions.

The subject-matter of the above-mentioned request for an advisory opinion was subsequently dealt with by
the Tribunal in its judgements Nos. 337, 338 and 339. A summary of those judgements will appear in the Juridi-
cal Yearbook, 1979.

3 Mme. Paul Bastid, Vice-President, presiding; Mr. T. Mutuale, Member; Sir Roger Stevens, Member; Mr.
F. A. Forteza, Alternate Member.

4 Reading as follows:

‘‘@) A staff member who, under the terms of regulation 11.1, wishes to appeal an administrative
decision, shall, as a first step, address a letter to the Secretary-General, requesting that the administrative
decision be reviewed. Such a letter must be sent witnin one month from the time the staff member received
notification of the decision in writing.”’

5 Reading as follows:

‘An application shall not be receivable unless the person concerned has previously submitted the dis-
pute to the joint appeals body provided for in the staff regulations and the latter has communicated its opin-
ion to the Secretary-General, except where the Secretary-General and the applicant have agreed to submit
the application directly to the Administrative Tribunal.™
6 Under staff rule 111.3 (d) ‘‘An appeal shall not be receivable by the Joint Appeals Board unless the

above time limits have been met, provided that the Board may waive the time limits in exceptional cir-
cumstances.”’
7 Mr. R. Venkataraman, President; Sir Roger Stevens, Member; Mr. E. Ustor, Member.
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tive had advised him that, since he had only a three month fixed-term contract with the prospect of
an extension very much in doubt, he could only make payment in a lump sum. On the basis of this
advice, the applicant had decided not to validate his prior years of service. How :ver, contrary to the
Resident Representative’s expectations, the applicant received an extension « f his contract, and
thereafter continued in the employ of the United Nations until 1977. He howe +er made no further
attempt to pursue the possibility of validation and the issue remained dormant vntil 1976, when the
applicant sought the guidance of his superior in making a tentative assessme 1t of his retirement
entitlements.

On 28 July 1977, the applicant asked that the Secretary of the United Natins Joint Staff Pen-
sion Board be informed that the Resident Representative had committed an ad ninistrative error in
advising him that he could not pay by instalments, and that the United Nations should bear the
financial consequences of this error and pay the actuarial cost of validation. His ‘equest having been
denied by a decision of 12 December 1977 and the respondent having agreed >y a decision of 14
February 1978 to direct submission of an application to the Tribunal, the applic int filed an applica-
tion on 11 April 1978, contending that the alleged administrative error of the R:sident Representa-
tive was imputable to the United Nations, which therefore had to bear the re :ponsibility and the
financial consequences of the material loss he suffered.

In answer to the respondent’s claim that the subject-matter of the applicatin was time-barred,
the Tribunal observed that the application attacked an administrative decision lated 12 December
1977 and thus was lodged in due time. The Tribunal held that the time limits for appeals set by Staff
Rules 111.3(a) and (b) were irrelevant in the present case and that the responde 1t’s objection based
on those limits was therefore invalid.

The Tribunal noted that the principal question in connexion with the aplicant’s claim was
whether the omission of the applicant to validate his previous service was caus:d by following the
allegedly misleading advice. From the evidence, it appeared that the applicant had been told not, as
he contended, that he could only make payment in a lump sum but rather that si ice his contract was
about to expire and stood little chance of being renewed, the question of validat ng past services by
monthly payments was not highly relevant. This advice under the then prevailiny circumstances was
reasonable; when these circumstances changed with the renewal of the applicant’s contract, it was
for him to take this change into consideration, to look after his own interests an to take the neces-
sary steps toward validation for which he had ample time. Hence, the Tribunal concluded, it was not
negligence on the part of the Resident Representative but a lack of due diliger ce on behalf of the

applicant that had cost him the loss of an opportunity. No administrative error h wving been commit-
ted by the Resident Representative, the question of the liability of the United Na ions for the alleged

error did not arise.

3. JUDGEMENT NoO. 233 (13 OCTOBER 1978):® TEIXEIRAv. SECRETARY-GENE AL OF THE UNITED
NATIONS

Legal status of an individual having worked during 10 years for the Orga vization under suc-
cessive special service agreements—Allegations of misuse of procedure and violation of general
principles of international law—Entitlement to a termination indemnity

The applicant had previously filed with the Tribunal an application on whi:h the Tribunal, by
its judgement No. 230°, had declared itself competent to pass judgement, add ng that, unless the
parties settled the matter, the applicant could file with the Tribunal pleas on the merits of the case.

For nearly ten years, the applicant worked for the Economic Commission for Latin America
(ECLA) under a number of special service agreements. He contended that the ink established be-
tween him and ECLA gave him in fact the status of a regular employee as oposed to that of an
independent or occasional worker, that the Administration had committed a mistise of procedure by
continuing, for improper purposes, to use the special service agreement procedu e rather than using
the normal recruitment procedure, and that the special service agreements shoild be declared null

8 Mme. Paul Bastid, Vice-President, presiding; Mr. F. A. Forteza, Member; Mr. T. N utuale, Member; Mr.
Francis T. P. Plimpton, Vice-President, Alternate Member.
° See Juridical Yearbook, 1977, p. 155.
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and void because their essential clauses conflicted with certain general principles of law and basic
rights recognized by international law and national labour laws, because of their leonine character
and because of the misuse of power.

The Tribunal noted that the applicant had never contested the exact terms of the special service
agreements defining the reciprocal legal relations between himself and the Administration. It also
noted that the applicant himself had contributed to the creation and renewal of the factual situation,
which he claimed was in contradiction with his contractual status, by agreeing to conclude special
service agreements under which he accepted the legal status of an independent contractor and ex-
pressly waived being considered *‘in any respect as being a staff member of the United Nations’’.
The Tribunal further observed that the personal situation which had allegedly obliged the applicant
to enter into successive special service agreements could only be taken into account if it was estab-
lished that the Administration had taken advantage of that situation, which was not the case in this
instance. The Tribunal therefore held that the applicant could not use his factual situation as an
argument to claim a legal status different from his contractual status.

On the issue of procedural irregularity, the Tribunal observed that the special service agreement
procedure, although improper by the Administration’s own admission, had been favourable to the

applicant since it had enabled him to continue rendering services and receiving remuneration. The
Tribunal also found that the applicant had been warned that he could not count on a contract as a

staff member. For these reasons the Tribunal held that the applicant was not entitled to request a
ruling that the special service agreements were leonine and null.

The Tribunal rejected the applicant’s contention that generally recognized principles of inter-
national law had been violated because of ‘‘serious inequality of treatment among staff members’’,
observing that this claim was based on the argument, already dismissed, that the applicant had been
in fact a staff member.

Considering however the length of the period during which the applicant had worked for ECLA
and the Administration’s ratings of the quality of his work, the Tribunal found that, although his
agreements contained no provisions to that effect, the applicant could count on receiving a termina-
tion indemnity from the respondent. The Tribunal fixed the amount of the indemnity at 3,000
dollars.

4. JUDGEMENT NoO. 234 (18 OCTOBER 1978):!® JOHNSON v. SECRETARY-GENERAL OF THE UNITED
NATIONS

Request that the Tribunal specify the date to be taken for calculation of the amount in Swiss
Jfrancs of compensation awarded as reparation under an earlier judgement—An interpretation
Javourable to the Applicant of the staff rule relating to the education grant cannot be contested after
compensation has been awarded as reparation.

By its Judgement No. 213,"! the Tribunal had reversed the decision terminating the Applicant’s
appointment and, on the grounds that she could have expected to remain in service until superannua-
tion, awarded her a termination indemnity of one week’s salary for each month of uncompleted
service, or two years’ net base salary, less the amount of the ex gratia payment already received
following the recommendations of the Joint Appeals Board. The Applicant asked that the compensa-
tion be paid in Swiss francs at the exchange rate prevailing on the date of her termination contending
that, in determing the exchange rate to be applied, the criterion should be the date on which the
injury occurred. The Respondent maintained that the exchange rate applied in calculating the com-
pensation was the exchange rate prevailing on the date of payment.

The Tribunal noted that the annual amount in dollars of the Applicant’s net base salary was not
the matter at issue, and that the dispute arose from the changes in the exchange rate of the dollar in
Geneva. It also noted that, in an express provision brought to the attention of the Applicant at the
time of her appointment, the Respondent had made an exchange operation necessary for each pay-

10 Mr. R. Venkataraman, President; Mme P. Bastid, Vice-President; Mr. Endre Ustor, Member.
' See Juridical Yearbook, 1976, p. 135.
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ment, with the result that the Applicant’s salary, established in dollars, was ac ually paid to her in
Swiss francs. The same procedure had been followed in making the ex grat'a payment recom-
mended by the Joint Appeals Board.

The Tribunal observed that, although the injury had occurred on the date of termination, the
sum due to the Applicant had been determined by the judgement. It was thu: on the date of the
judgement that the debt owing to the Applicant had been determined with bii ding force and her
rights in Swiss francs must therefore be established on the date of the judgeme 1t and according to
the exchange rate prevailing on that date.

The Tribunal also noted that, in calculating the compensation due in applic ation of Judgement
No. 213, the Respondent had seen fit to deduct, in addition to the amount of the ex gratia payment,
an amount of 950 dollars which, according to him, represented reimbursemei t by the Applicant
of part of the education grant for which she was said to be liable in accordznce with staff rule
103.20 (g).12

The Tribunal noted that the principle of proportionality set forth in that st ff rule left the Re-
spondent a large measure of discretion. It also observed that, in the course of ‘he financial settle-
ments which had followed the termination of the Applicant and at the time of th: payment of the ex
gratia indemnity, the Respondent, by not claiming the reimbursement of 950 dollars, had inter-
preted staff rule 103.20 (g) in a manner favourable to the Applicant and had cc nsidered that reim-
bursement would not be ‘‘normal’’. According tc the Tribunal that interpretation could not be
modified following Judgement No. 213, and the Respondent must therefore refu1d the sum in ques-
tion to the Applicant.

5. JUDGEMENT NoO. 235 (20 OCTOBER 1978).!> MATHUR v. SECRETARY-GENE :AL OF THE UNITED
NATIONS

Application contesting a reprimand delivered under staff rule 110.3—Noi -observance of the
prescribed time-limit for lodging an internal appeal—Confirmation of the decis on of the Joint Ap-
peals Board that the appeal was not receivable, since there had been no exceptinal circumstances
beyond the Applicant’s control

On 11 December 1974, the Applicant had received a reprimand under staff rule 110.3 (¢), fol-
lowing an administrative investigation concerning certain aspects of his conduct. On 26 February
1976, he had lodged an appeal with the Joint Appeals Board. The Board found hat the appeal was

not receivable since the Applicant had not requested a review of the contested «lecision until more
than nine months had elapsed from the time he had received notification of it, thit is, long after the

expiry of the prescribed time-limit of one month. Having examined the docume 1ts in the case, the
Board had concluded that the Applicant could not invoke exceptional circumstaiices as grounds for
waiving the statutory time-limit.

In the light of the facts, the Tribunal concluded that the failure of the Applicant to comply with
the time-limits was due not so much to oversight or indolence as to genuinc doubts about the
applicability of the prescribed procedure to the subject-matter of his com slaint. Other con-
siderations, in particular the fact that his contractual status had been uncertain for some months,
taken by themselves, could have constituted a basis for ‘‘exceptional circumstaiices’’ in which the
Board might have authorized a waiver of the prescribed time-limits. In the Trit unal’s view, how-
ever, those considerations could not be taken by themselves. It considered that the Applicant had
been perfectly aware of the implications and the limitations of a formal appeal : gainst an adminis-
trative decision, that for reasons of his own and with his eyes open he had been -eluctant to initiate
such an appeal, that his reluctance had persisted even after his contractual status was no longer in
doubt and that the delay in submitting the appeal had been the result of the exer:ise of a choice on

12 This provision reads as follows:

‘“Where the period of service of the staff member does not cover the full scholast ¢ year, the amount of
the grant for that year shall normally be that proportion of the grani otherwise payab 2 which the period of
service bears to the full scholastic years.”’

13 Mr. R. Venkalaraman, President; Mr. F. A. Forteza, Member; Sir Roger Steven , Member.
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his part and could not be attributed to exceptional circumstances beyond his control. The non-
compliance with the prescribed time-limits was the responsibility of the Applicant and the decision
of the Joint Appeals Board that the appeal was not receivable must therefore be upheld.

6. JUDGEMENT NoO. 236 (20 OCTOBER 1978):'* BELCHAMBER v. SECRETARY-GENERAL OF THE
UNITED NATIONS

Application contesting the introduction of a new salary scale for General Service staff in
Geneva to replace a scale established following negotiations between the administrations concerned
and the representatives of the staff—Did the Secretary-General have a statutory or contractual,
express or implied, obligation to negotiate with the staff representatives before introducing the new
scale?—Effect of the establishment of the International Civil Service Commission on earlier prac-
tice in that field—Obligation of the Secretary-General to hold consultations with the staff repre-
sentatives concerning the ICSC recommendations—Refusal of the staff representatives to co-
operate either at the stage of the drafting of the ICSC recommendations or of the discussion of those
recommendations.

At the beginning of 1975, at a plenary meeting of representatives of the Executive Heads and of
the staff of the seven Geneva-based organizations, it was decided to conduct a survey of emoluments
of General Service staff. This survey, the results of which all parties undertook in advance to accept
as binding, was carried out at the end of 1975 by an independent institution, the Battelle Institute. At
the beginning of 1976, the representatives of the Executive Heads expressed very serious misgivings
about the validity of the conclusions reached by that Institute. The staff regarded this as a breach of
the Executive Heads’ commitment and a strike ensued at the United Nations Office at Geneva. In
March 1976, the Executive Heads and the staff representatives agreed that the Institute’s findings
should be checked jointly with a view to the construction of the new salary scale and that the new
scale would be implemented with effect from 1 August 1975. The Controller of the United Nations,
who was designated as sole negotiator, then held a series of meetings with the representatives of the
staff, which culminated on 23 April 1976 in an agreement.

On 22 December 1976, in resolution 31/193 B, the General Assembly requested the Inter-
national Civil Service Commission to have a survey made of local employment conditions at
Geneva, to make recommendations as to the salary scales deemed appropriate and to inform the
General Assembly of the actions taken in that regard. The ICSC accordingly carried out a survey in
Geneva, as a result of which it recommended reductions from the existing scale and communicated
its findings and recommendations to the General Assembly in September 1977. During September
and October 1977, the Secretary-General and his representatives engaged in consultations with the
staff representatives. On 22 November 1977, the Secretary-General announced to the Fifth Commit-
tee his intention to implement the ICSC recommendations and on 21 December 1977, in its resolu-
tion 32/200, the General Assembly noted with appreciation the ICSC report and the intention ex-
pressed by the Secretary-General. The new salary scale was introduced effective 1 January 1978.

The Applicant, a General Service staff member of the United Nations Office at Geneva, filed
an application with the Tribunal requesting that it direct the Secretary-General to rescind the salary
scale of the General Service category at Geneva which he had, according to her, introduced unilater-
ally and without prior negotiations with the Staff Council.

The Tribunal noted that, according to the Applicant, the requirement that the Secretary-General
negotiate with the Staff Council before fixing the salary scale of the staff in the General Service
category formed part of the conditions of service of such staff. It added that the case involved con-
sideration of the scope and effects of Staff Regulations 8.1 and 8.2 and Staff Rule 108.2 concerning
staff relations. It therefore ruled that it was competent to hear and pass judgement on the application.

The Tribunal first considered whether there was a statutory or contractual, express or implied,
obligation on the part of the Secretary-General to negotiate with the Staff Council prior to the intro-
duction of the revised salary scale. It pointed out that the legal *‘right’” and *‘duty’” to engage in

4 Mr. R. Venkataraman, President; Mme P. Bastid, Vice-President; Mr. F. T. P. Plimpton, Vice-
President; Mr. E. Ustor, Alternate Member.
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collective bargaining, if any, arises out of a statute or contract and that, apat from statutory or
contractual obligations, it was not aware of an enforceable right to collective hargaining based on
general principles of labour law. The question was therefore to determine whe her such an obliga-
tion existed in the case under consideration. In that connexion, the Tribunal note d that there were no
provisions in the Staff Regulations and Rules for “‘collective bargaining'’ or * negotiation in good
faith’’; nor were the latter provided for in express terms in the agreement of 23 April 1976 or in the
earlier agreements of 1968—1969. It added that the agreement of 23 April 197¢ had not prescribed
any time-limit for its duration and, since it did not limit the powers of the Secretary-General to
revise the salary scale of the staff in the General Service category from time 1> time, it could not
have created any contractual obligation as to *‘collective bargaining’’ or *‘negotiation in good faith*’
with the staff representatives prior to the revision of the scale.

The Tribunal then considered whether such an obligation was implicit i1 the agreements of
1968-1969 and 1976. It found that, since 1957, there had invariably been discussions between rep-
resentatives of the Executive Heads and of the staff of the various Geneva orj anizations in inter-
agency committees, joint advisory committees, joint working parties, etc., prio ' to the fixing of the
salary scale of General Service staff by the Secretary-General. It was not the A pplicant’s case that
the Secretary-General could not make a salary revision without the consent of t} e representatives of
the staff, nor was any derogation from his authority involved. In fact, in agreing in advance to
abide by the results of the survey carried out in 1975, the Secretary-General hac exercised the wide
discretion he had in the matter.

The Tribunal also noted that the holding of consulations between the re rresentatives of the
Executive Heads and of the staff of the Geneva-based organizations on the revi: ion of salary scales
was a long-established practice based, according to the Respondent, on Staff 1'egulations 8.1 and
8.2. It observed that no joint group had been constituted for the purpose of cor sultation before the
introduction of the salary scale effective from 1 January 1978. Noting that the Respondent main-
tained that the constitution of such groups had become irrelevant after the establishment of the
ICSC, the Tribunal considered whether the establishment of the ICSC had altered the situation. 1t
concluded that the earlier practice of constituting joint committees to decide on the metholodogy of
the survey or on the choice of an agency for conducting it had become inapplic ible after the estab-
lishment of the ICSC, which had been charged with the same responsibilities ui der article 12 of its
Statute. It also noted that the Statute and rules of procedure of the ICSC affordec fair and reasonable
opportunity for the staff to make representations to the Commission and to discus s issues with it both
before and after the formulation of its recommendations.

The Tribunal then considered whether, after the receipt of the recommendation of the ICSC and
before the promulgation of the revised salary scale, there had been an obligatic n on the part of the
Respondent to engage in consultations with the staff representatives through oint administrative
machinery in application of Staff Regulations 8.1 and 8.2. From the positions : dopted in that con-
nexion by the ICSC and the Under-Secretary-General for Administration and Mz nagement and from
the established practice described above, it concluded that there was an implicd obligation on the
part of the Respondent to hold consultations with the staff representatives prior t ) the revision of the
salary scale.

The Tribunal thus had to determine whether there had been a breach of thit obligation by the
Respondent. It noted that the staff representatives had not availed themselves of the opportunity
offered to them of co-operating with the ICSC and that, by their refusal to co-operate, they had
rendered article 12, paragraph 3, and article 28 of the Statute of the ICSC infr ictuous. It also ob-
served that the staff representatives had been afforded ample opportunity to di: cuss the ICSC rec-
ommendations with senior officials in New York but had refused to accept the r¢ port of the ICSC as
a basis for discussion. The staff representatives appeared to have relied on the contention that the
agreement of 23 April 1976 could not be altered except by another agreemen . As stated earlier,
however, that agreement did not involve any derogation from the authority of th: Secretary-General
in the matter and it must moreover be read consistent with and subject to the stat itory changes intro-
duced by the establishment of the ICSC.

The Tribunal concluded that, in view of the negative attitude adopted by the staff repre-
sentatives, the Respondent could not reasonably have been expected to follow the procedures
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utilized in the past. The Tribunal had therefore decided that there had been no breach of an obliga-
tion on the part of the Respondent and that the salary scale promulgated effective 1 January 1978
was not vitiated.

B. Decisions of the Administrative Tribunal of the
International Labour Organisation?® 16

1. JUDGEMENT No. 331 (8 MAY 1978): LEDRUT v. INTERNATIONAL PATENT INSTITUTE
The tribunal recorded the withdrawal of the complainant’s suit.

2. JUDGEMENT No. 332 (8§ MAY 1978): SIKKA v. WORLD HEALTH QORGANIZATION
The Tribunal recorded the withdrawal of the complainant’s suit.

3. JubpGeEMENT NoO. 333 (8 May 1978): CUVILLIER v. INTERNATIONAL L ABOUR ORGANISA-
TION
Complainr impugning a decision taken on the recommendation of an Appeals Commirtee which
had not considered the full dossier of the case—Quashing of the impugned decision

The complainant, who occupied a P-4 post, had been told that, under the grading survey of P-1
to D-1 posts undertaken within the Organisation, her post would continue to be graded P-4. An
appeals procedure having been established, the complainant appealed against the decision in ques-
tion. The Appeals Committee made its recommendation to the Director-General in the autumn of
1975. Upon the resignation of the members of the Committee, the Director-General decided to hold
over his decision on all the cases on which he had not received the Appeals Committee’s reports
until after its members had resigned. Once a new Appeals Committee had been formed, the
Director-General referred to it the cases on which no final decision had been taken. The Committee
recommended confirming the grade of the complainant’s post at P-4 and she was notified of the
Director-General’s decision to that effect. She asked to see the text of the Committee’s final recom-
mendation, but her request was refused.

The Tribunal noted that, according to the Organisation, the Appeals Committee had not carried
out a second full review of the complainant’s case but had merely *‘resumed consideration of the
grading’’. It stressed that once the Director-General decided not to act on the recommendations al-
ready made, and to set up a new Committee with a somewhat different membership, he was bound
to start the proceedings all over again before that Committee, to put to it the entire cases of the staff
members concerned, and to ask for its recommendations on the entirety of those cases. It added that

'S The Administrative Tribunal of the International Labour Organisation is competent to hear complaints
alleging non-observance, in substance or in form, of the terms of appointment, and of such provisions of the
Staff Regulations as are applicable to the case of officials of the Inteational Labour Office and of officials of
the international organizations that have recognized the competence of the Tribunal, namely, as at 31 December
1978, the World Health Organization (including the Pan American Health Organization (PAHO)), the United
Nations Educational, Scientific and Cultural Organization, the International Telecommunication Union, the
World Meteorological Organization, the Food and Agriculture Organization of the United Nations, the European
Organization for Nuclear Research, the Interim Commission for the International Trade Organization/General
Agreement on Tariffs and Trade, the International Atomic Energy Agency, the World Intellectual Property Or-
ganization, the European Organization for the Safety of Air Navigation, the Universal Postal Union, the Inter-
national Patent Institute, the European Southern Observatory, the Intergovernmental Council of Copper Export-
ing Countries, the European Free Trade Association, the Inter-Parliamentary Union, the European Molecular
Biology Laboratory and the World Tourism Organization. The Tribunal is also competent to hear disputes with
regard to the execution of certain contracts concluded by the International Labour Organisation and disputes
relating to the application of the Regulations of the former Staff Pension Fund of the International Labour Or-
ganisation.

The Tribunal is open to any official of the International Labour Office and of the above-mentioned organiza-
tions, even if his employment has ceased, and to any person on whom the official’s rights have devolved on his
death and to any other person who can show that he is entitled to some right under the terms of appointment of a
deceased official or under provisions of the Staff Regulations on which the official could rely.

6 Mr. M. Letourmeur, President; Mr. A. Grisel, Vice-President; Lord Devlin, Judge.
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the new Committee could not legally make such recommendations without giv ng the staff members
a hearing in accordance with the general principles of law, something which, 11 the event, it had not
done.

The Tribunal consequently quashed the impugned decision and referred tt e complainant’s case
back to the Director-General of ILO for a new decision to be taken after du: consultation of the
Appeals Committee.

4. JUDGEMENTNO. 334 (8 MAY 1978): CAGLAR v. INTERNATIONAL TELECO IMUNICATION UNION

Complaint impugning a decision to terminate an appointment when a p ost was abolished—
Limits of the Tribunal’s power of review with regard to such a decision

The complainant impugned a decision by which his appointment was {> be terminated as a
result of his post being abolished pursuant to a decision of the Administrativ: Council of [TU.

The Tribunal noted that the application of regulation 9.1 (b) of the organiz ation’s Staff Regula-
tions and Staff Rules, on which the impugned decision was based, was contin jent on the existence
of a suitable post in which the staff member’s services could be effectively itilized. Applying it
required knowledge of the duties of vacant posts and of staff members' qua ifications and raised
matters of discretion. Hence the Tribunal could not quash decisions taken undzr that provision un-
less they were taken without authority, or violated a rule of form or procedure, or were based on a
mistake of fact or of law, or if essential facts had been overlooked, or if the lecision was tainted
with abuse of authority or clearly mistaken conclusions were drawn from the facts.

The Tribunal concluded, after examining all the documents in the dossie ', that the impugned
decision was not tainted with any of those flaws. It noted in particular that unc er regulation 9.1 (b)
of the Staff Regulations and Rules the priority granted to a staff member whos:: post was abolished
was not absolute but subject to two conditions, namely the existence of a suitabl : vacant post and the
staff member’s capacity to give useful service, and that it might be necessary to :est the ability of the
staff member whose post had been abolished to occupy another post. Hence tt e Secretary-General
had made no mistake of law in making the complainant serve a trial period befo ‘¢ appointing him to
a new post.

The Tribunal also considered that, contrary to the complainant’s contention, the Secretary-
General had a duty to take account not just of the reports for the trial period b1t of earlier ones as
well: since the priority granted under regulation 9.1 (») was not absolute, the qu stion to be decided
was whether priority was deserved, in other words, whether the complainant 1-as qualified for the
post offered to him and could give useful service in that post. Accordingly th: Secretary-General
had to take account of all the information he had on the complainant. Through¢.ut most of the time
he was employed by ITU, the complainant’s performance had been criticized w ith varying degrees
of severity. The Secretary-General had therefore not drawn clearly mistaken conclusions from the
dossier in deciding that the complainant was not fit for the vacant post.

5. JUDGEMENT No. 335 (8 MAY 1978): DAUKSCH v. INTERNATIONAL PATE} T INSTITUTE
Request for the substitution of a new ‘‘place of origin’’ for that determ ned at the time of
recruitment—Concept of ‘‘place of origin’’—Discretionary power conferre.' on the Director-
General by the relevant provision of the Staff Regulations
The complainant had requested that his ‘place of origin’’, which had beei: determined as the
place of his recruitment, be changed, inter alia, because of a shift in the ‘‘centre of his interests’’ as
a consequence of his marriage.
The Tribunal recalled the terms of article 18 of appendix III to the Staff legulations, which
reads:
‘A staff member’s place of origin is determined when he takes up his appointment, with
due regard to the place of recruitment or the centre of his interests.
*“The Director-General may, by a special decision, later alter that deten nination, while the
staff member is serving under appointment and when he leaves.
*“‘While the staff member is still serving, however, such a decision m:y be made only in
exceptional circumstances and after he has produced evidence in support ¢ f his request.”’
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The Tribunal noted that the second and third paragraphs of that article left the matter to the
discretion of the competent authority and that decisions taken by virtue of those provisions could not
be quashed unless tainted with certain well-defined flaws.

In the opinion of the Tribunal, it was impossible, without straining the term beyond normal
usage, to take the *‘place of origin’’ of a married man to be the place where his wife had relatives or
property. Moreover, the exceptional circumstances required by the third paragraph did not exist be-
cause it often happened that a man formed connexions with the place where his wife’s family lived
and where she had property.

The complainant alleged in addition that other staff members had had their place of origin
changed. The Tribunal established, however, upon examination of the dossier, that the cir-
cumstances were not the same, and it consequently dismissed the complaint.

6. JUDGEMENT NO. 336 (8§ MAY 1978): HAYWARD v. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

Irreceivability of a complaint not referring to a final administrative decision—Article VII of the
Statute of the Tribunal

The Tribunal, having established that the complainant had submitted a claim to the Administra-
tion and then, having obtained an interview to discuss his problems, had decided not to pursue the
matter but to refer it to the Tribunal, emphasized that the Administration’s failure to act was not, in
the circumstances of the case, equivalent to an adverse decision. The complainant was free to re-
sume correspondence and, in that case, could not consider that his claim had been rejected when 60
days’ silence had elapsed. The Tribunal, considering that the complainant had not obtained a final
decision within the meaning of article VII of its Statute, declared the complaint irreceivable.

7. JUDGEMENT No. 337 (8 MAY 1978): FRASER y. INTERNATIONAL LABOUR ORGANISATION

Complaint impugning a decision not to extend a fixed-term appointment—Limits of the Tri-
bunal’s power of review with regard to such a decision

The complainant held a fixed-term appointment which had been extended to 30 August 1977.
He impugned a decision to terminate his appointment at that date.

The Tribunal emphasized that the extension of fixed-term appointments was a matter which fell
within the Director-General’s discretionary powers and that it could not interfere with decisions in
that respect unless they were tainted with certain well-defined flaws, none of which was present in
the case. In particular, the core of the complainant’s argument was to contest the judgements of fact
made by the Director-General, in which the Tribunal could not interfere.

8. JUDGEMENT NoO. 338 (8 MAY 1978): STANKOV v. WORLD HEALTH ORGANIZATION

Dismissal of a complaint impugning a decision declaring an internal appeal irreceivable on the
ground that it was time-barred

The complainant appealed to the Regional Board of Appeal on 6 January 1976 against a deci-
sion of 13 August 1975 refusing to convert his home leave into sick leave. The Regional Board of
Appeal declared the appeal irreceivable on the ground, inter alia, that it was time-barred. The head-
quarters Board of Inquiry and Appeal, to which the matter was referred, had recommended that the
appeal should be deemed receivable, but that recommendation had been dismissed by the Director-
General.

The Tribunal dismissed the complaint on the ground that the impugned decision should have
been appealed to the Regional Board of Appeal not later than 30 days after 13 August 1975. The
appeal, not having been lodged until 6 January 1976, was time-barred and the Director-General had
therefore been right to dismiss the appeal.

9. JUDGEMENT NoO. 339 (8 MAY 1978): KENNEDY v. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

Cancellation, after acceptance by the complainant, of a document defining the terms of his
appointment—Question of the Tribunal’s jurisdiction—Comparison between the resolution con-
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cerning the defendant organization’s acceptance of the Tribunal’s jurisdiction «nd article Il, para-
graph 5, of the Tribunal’s Statute—Question of the receivability of the complaii t in view of the rule
concerning exhaustion of internal means of redress—~Conclusion of the Tribunc | that the document
in question constituted a binding contract for a conditional appointment

After offering the complainant a six-month consultancy, the organization : ent him two copies
of a document entitled ‘“Terms of employment’’, which stipulated that his apjointment would be
confirmed after medical clearance, the United States loyalty clearance and oter ‘‘internal clear-
ances”’ had been received. As requested, the complainant returned one of the two copies of the
document, duly signed, thereby informing the organization that he accepted tie proposed terms.
However, he was subsequently informed that the document in question had beer cancelled, because

s

the requisite ‘‘internal clearances’’ were lacking.

In considering the case, the Tribunal first had to settle the question of its jur sdiction: it pointed
out that, under the terms of article II, paragraph 5, of its Statute, it heard ‘‘complaints alleging
non-observance, in substance or in form, of the terms of appointment of official: **. It noted that the
appointment was effected after the *‘terms of appointment’” had been framed, by mutual agreement,
by the Organization and the person to be appointed. One of the *‘terms of appoimiment’’ was that the
person in question would be appointed as an official in due course. If the orgar ization did not ob-
serve that term, the non-observance fell within paragraph 5 of article II. Of ¢>urse, in order for
jurisdiction to be conferred on the Tribunal, the complainant must establish that t ¢ had agreed to the
terms of employment; but if, as in the case under consideration, there was a dispt te about that point,
it was a dispute which, under article II, paragraph 5, the Tribunal was compet 'nt to determine.

The Tribunal did note that the resolution in which the FAQ Conference had accepted the juris-
diction of the Tribunal referred to *‘complaints of alleged non-observance of th: terms and condi-
tions of appointment of FAO staff members’’. However, it deemed it unne:essary to discuss
whether there was any substantial difference between that wording and the wo -ding of article I,
paragraph 5, of its Statute, or whether an organization which was acceding to the Tribunal could, by
appropriate words, exclude a part of the jurisdiction conferred upon the Tribunal by its Statute. Ac-
cordingly, it deemed that the Statute was the document which was known to def ne the jurisdiction
of the Tribunal, and the resolution was merely an instruction to the Director-Ger eral to arrange for
the organization to accept that jurisdiction. Moreover, it would be unrealistic to tl ink that, when the
Conference had passed the resolution in question, it had wished to exclude fr>m the Tribunal’s
jurisdiction the highly unusual category of disputes about whether or not a contrac had been made.

The Tribunal then considered the question of the receivability of the compliint in the light of
the Organization’s contention that the complainant had not, as required by article VIL of the Statute,
exhausted such means of resisting the decision impugned as were open to him unc er the Staff Regu-
lations. The Tribunal observed that it was open to the Organization, if it wished, tc dispense with the
requirement in article VIL. It noted that, when the complainant had notified the I wrector-General of
his intention to file an appeal, he had been informed by the Director of Personnel hat the Organiza-
tion would consider any such appeal as irreceivable but that the Tribunal would d :termine for itself
the receivability of any claim addressed to it. The complainant had then declared t is intention to file
a complaint with the Tribunal. Since the organization had not replied, the compliinant had rightly
concluded that it would be pointless for him to file an appeal under the Staff R¢ gulations.

On the merits, the Tribunal noted that, while the language of the document e 1titled **Terms of
employment’’, which the complainant had signed, could be interpreted to mean th: t the organization
was not bound to confirm the appointment, it did not provide any basis at all for the argument that, if
the appointment was confirmed, the complainant was not bound to accept it. Ac ‘ordingly, the or-
ganization had no ground for contending that no contract had been made.

The Tribunal considered that the language of the document and the circums ances of the case
supported the view that the Organization had intended to make a commitment, a beit one that was
subject to certain conditions. Accordingly, the said document constituted a bind ng contract for a
conditional appointment. Only the “‘other internal clearances’’ had been lacking in order for the
contract to be completed. It had been for the organization to define the meaning o those words: it
had also been its duty to initiate the requisite procedures and, if necessary, to explain why they had
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failed. Since the organization had remained silent on both those points, the Tribunal could not as-
sume that that condition had not been fulfilled.

The Tribunal therefore quashed the impugned decision and granted the complainant an in-
demnity equal to the salary he would have received for a six-month consultancy.

10. JupceEMENT NoO. 340 (8 MaY 1978): Bi6Gio, VAN M OER, RAMBOER, HOORNAERT, BOGAERT,
DESCAMPS AND DEKEIREL v. INTERNATIONAL PATENT INSTITUTE

Complaint impugning a decision establishing a promotion list—Limits of the Tribunal’s power
of review with regard to such a decision

The complainants impugned a decision of the Director-General endorsing a promotion list in
which their names had not been included. The Tribunal stressed that such a decision fell within the
scope of discretionary authority and, thus, that it could interfere with it only if it was tainted by very
specific flaws.

It noted that the Careers Committee, which on 27 January 1976 had drawn up a promotion list
for 1975, had subsequently been asked to draw up a second list of staff members eligible for promo-
tion by order of merit, it being understood that only those staff menibers included in the first list
should be taken into consideration. The Tribunal pointed out that, in its Judgement No. 300,!7 it had
decided that the Director-General had not abused his discretionary authority by promoting only
those staff members included in the said list; the Tribunal thus concluded that, since the com-
plainants were not included in that list, they could not properly contend that the decision to refuse
them promotion had been tainted with any flaw which entitled the Tribunal to interfere.

11. JUDGEMENTNoO. 341 (8§ MAY 1978): LEE v. FOOD AND A GRICULTURE O RGANIZATION OF THE
UNITED NATIONS

Request for the reimbursement of travel expenses on the ground that the Organization had ne-
glected its obligation to inform staff members of a change in the provisions governing home leave

In its Judgement No. 271,'8 the Tribunal had ordered ‘‘that the claims of the interveners be
remitted to the Director-General for him to determine what sums, if any, are in the light of this
judgement due . . . in respect of home leave entitlement, and with liberty to the interveners, if they
do not accept such determination, to apply to the Tribunal . . .’

The complainant, an intervener in the case settled by Judgement No. 271, contended that, over
and above the expenses she had incurred in taking leave in 1972, she should be repaid the leave
expenses she had incurred in June 1970.

The Tribunal noted that the benefit of home leave travel paid for by the organization had not
been extended to the category of officers to which the complainant belonged untif 1 June 1969 and
that copies of the amendment to the Regulations concerning that benefit had been circulated to the
staff in the usual way, namely one copy per desk.

Under the new system, the complainant could have claimed the benefit of paid home leave
travel as of December 1970. She said that, had she known, she would have postponed the leave she
had taken in June 1970. On the ground that the Personnel Department had failed to inform her of her
rights, she asked that she should be reimbursed for the travel expenses incurred in 1970. Having
studied the dossier, however, the Tribunal stated that it could not find that there had been any fault
by the Organization constituting a breach of the regulations or of the complainant’s contract of
employment.

12. JUDGEMENT No. 342 (8 May 1978): PRICE v. PAN-AMERICAN HEALTH ORGANIZATION
(PAHO) (WoRrLD HEALTH ORGANIZATION)

Complaint concerning reclassification of a post—Limits of the Tribunal’s power of review with
regard to such a decision—Quashing of the decision because it lacked a proper basis of fact was

17 See Juridical Yearbook, 1977, p. 165.
'8 See Juridical Yearbook, 1976, p. 146.
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based on irrelevant matters or was tainted by irregularity—Decision of the Tribunal ordering the
reclassification in question

The complainant impugned a decision by which the Administration had refu ied to reclassify his
post at the P-4 level.

The Tribunal observed that that decision was one taken within the discretion ary authority of the
administration, over which the Tribunal had only a limited power of review.

The Tribunal noted, however, that in the case in point there was complet: disagreement be-
tween the Board of Inquiry and Appeal and the Chief of Personnel, and that in the circumstances the
fact that the Director of PAHO had allowed the Chief of Personnel to become involved in the deci-
sion taken as a result of the recommendation of the Board of Inquiry and Appeal was prima facie an
irregularity.

The Tribunal further stressed that the Director of PAHO had referred the qu :stion to the WHO
Chief of Personnel for ‘‘an evaluation’” or ‘‘an advisory opinion’’, thus addre ssing himself to a
member of an outside organization who was nevertheless considered an indeper dent expert on the
matter.

The Tribunal considered that although the Director could legitimately ask he WHO Chief of
Personnel for help in making up his own mind, he had no right to delegate his resj onsibility. Indeed,
the WHO Chief of Personnel appeared to have treated the application made to hir1 simply as a refer-
ence of the matter to him for decision.

The WHO Chief of Personnel had, moreover, been contacted not by the Director but by the
PAHO Chief of Personnel. Since his evaluation was to be extremely influential in what was in effect
a new process of appeal, the fact that only one of the parties had access to him wa: gravely irregular.

Lastly, the Tribunal reached the conclusion, after reviewing the facts, that tt e evaluation made
by the WHO Chief of Personnel was irrelevant since it had been made on the wror g basis. However,
the decision impugned seemed to be based on that evaluation. The Tribunal thereiore concluded that
that decision was defective in that it lacked a proper basis of fact, was based on ir elevant matters or
was tainted by irregularity, and that it should therefore be gquashed.

The Tribunal added that, on the basis of the dossier, the complainant’s pos! should have been
classified as P-4 if the PAHO/WHO. Classification Plan was applied. PAHO had n fact adopted the
WHO Classification Plan and the Director had no power to depart from it by a dist retionary decision
in a particular case. Observing that, if the matter were remitted to the Director for a new decision he
could only act in accordance with the law and within the limits of his authority by following the

recommendation by the Board of Inquiry and Appeal for reclassification to the -4 level, the Tri-
bunal ordered such reclassification.

13. JUDGEMENT No. 343 (8 MAy 1978): OsUNA SANZ v. INTERNATIONAL L \BOUR ORGANISA-
TION

Complaint impugning a decision not to renew a fixed-term contract—Limit. of the Tribunal’s
power of review with regard to such a decision

The complainant impugned a decision by which the International Labour Oi zanisation had re-
fused to renew his fixed-term contract.

The Tribunal recalled that such a decision, taken at the termination of the . ‘ontract, could be
quashed only if it was tainted with various specific flaws. It held that none of he complainant’s
grounds were valid and therefore dismissed the complaint.

14. JUDGEMENT NoO. 344 (8 MaY 1978): CALLEWAERT v. INTERNATIONAL PA" ENT INSTITUTE

Complaint concerning the conditions of membership in the sickness insurance scheme provided
for in the Staff Regulations for spouses of staff members—Existence of difference of treatment on
grounds of sex—Refusal by the Tribunal 10 allow application of provisions establi. hing discrimina-
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tion which offended against the general principles of the law and particularly of the international
civil service

The complainant had requested that her husband be admitted to membership of the sickness
insurance scheme provided for in the Staff Regulations and had undertaken to pay the full cost of his
membership. Subsequently, however, she had asked for reimbursement of the amounts which had
been deducted as a result from her salary, contending in particular that the provisions in accordance
with which the Institute had made those deductions introduced discrimination among staff members
on grounds of sex.

The Tribunal observed that according to article 28 of appendix IV to the Staff Regulations,
adopted by the Administrative Council in its capacity as an executive body, membership of the Insti-
tute sickness insurance scheme was open to ‘‘the staff member, his wife and dependent children
under the age of 21 who are not engaged in any gainful activity, are not married and are actually
maintained by the staff member’’.

It noted that the Director-General considered that the text explicitly applied only to wives of
male staff members and not to husbands of female staff members, thus interpreting it so as to dis-
criminate among Institute staff members. The Tribunal considered that it could not allow application
of a text establishing discrimination which offended against the general principles of law and par-
ticularly of the international civil service. It therefore decided that the complainant was entitled to
repayment of the amounts which had been improperly deducted from her salary for her husband’s
membership in the sickness insurance scheme.

15. JUDGEMENT No. 345 (8 MaY 1978): DiaBASANA v. WORLD HEALTH ORGANIZATION

Complaint impugning a decision of dismissal for disciplinary reasons—Refusal of the Tribunal
to assess the appropriateness of such a measure except in cases of disproportion between the mis-
conduct and the sanction imposed

The complainant impugned a decision by which his fixed-term contract had been terminated
because he had been guilty of misconduct by becoming improperly involved, by virtue of his status
as a WHO staff member, in a private transaction. The Tribunal recognized after reviewing the dos-
sier that the complainant was guilty of misconduct legally warranting a disciplinary sanction. The
Tribunal considered that it was not for it to consider the gravity of the sanction imposed on the
complainant unless it appeared from the dossier that the sanction was disproportionate to the mis-
conduct, which was not the case.

The Tribunal therefore dismissed the complaint.

16. JUDGEMENT NoO. 346 (8 MAY 1978): SavioLi v. WORLD METEOROLOGICAL ORGANIZATION

Complaint impugning a decision terminating a permanent appointment on the ground of aboli-
tion of post—Limits of the Tribunal’s power of review with regard to such a decision—Abolition of
a post is in order only when it is based on objective reasons relating to the functioning of the
Organization—Scope of obligations incumbent on the Administration towards staff with permanent
appointments whose posts are abolished.

The complainant impugned a decision by which the Organization had terminated her permanent
appointment on the ground that her post had been abolished.

The Tribunal noted that, according to staff regulation 9.2, the Secretary-General could termi-
nate the appointment of a staff member if the necessities of the service required reduction of the
staff. It recalled that, as a measure of administrative organization, the decision to abolish a post and
dismiss the incumbent fell within the scope of discretionary authority and could not, therefore, be
rescinded unless it was tainted with specific flaws.

The Tribunal emphasized that, to be in keeping with staff regulation 9.2, the abolition of a
post should be required by the necessities of the service, i.e. it should be based on objective reasons
relating to the functioning of the Organization, for example, for purposes of savings or rationaliza-
tion, but not on the wish to get rid of an undesirable staff member, it nevertheless being understood
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that when the abolition of a post was required by the interests of the Organizatio, it was not tainted
because it led to the dismissal of an unqualified staff member.

On examining the dossier, the Tribunal considered that the abolition of the complainant’s post
had been based on an objective reason, namely the financial situation of UNDI, and therefore ap-
peared to be in keeping with staff regulation 9.2.

The Tribunal then recalled the wording of the first sentence of staff rule 192.1 (b), which reads:

**If the necessities of the service require that the appointment of staff members be termi-
nated as a result of abolition of posts or reduction of staff, staff members vith permanent ap-
pointments shall as a general rule be retained in preference to those holiling other appoint-
ments, subject to the availability of suitable posts in which their services can be effectively
utilized.”’

In the opinion of the Tribunal, that provision imposed on the Secretary-Ge 1eral the obligation
to ask all department directors about any posts which were vacant or would tecome so within a
certain period, and to conduct consultations for several months, before dismiss ng a staff member
who had given the Organization long and satisfactory service. That provisicn also obliged the
Secretary-General to inquire into all posts corresponding to the qualifications «f the holder of the
abolished post and held by staff members belonging either to his grade or, subje ot to the agreement
of the person concemed, to a lower grade.

On examining the dossier, the Tribunal considered that the Organization 1ad not pursued its
inquiry for as long as it should have done given the circumstances. It noted that the Secretary-
General had based his decision on the list of posts which were vacant when the post was abolished
and had failed to take account of the fact that temporary situations could have changed sooner or
later, for such unforeseen reasons as resignation, illness or death. According 1> the Tribunal, the
organization should have pursued its inquiries at least until the date of expiry o "the complainant’s
period of notice.

Secondly, the attention of the department directors should have been drawn not only to the
complainant’s last two posts but also to the possibility of appointing her to posts more or less differ-
ent from those she had recently held, even if they were normally held by staff me mbers belonging to
a lower grade.

Consequently, the Tribunal quashed the impugned decision and awarded the complainant com-
pensation equal to three years’ salary.

17. JUDGEMENT NoO. 347 (8 MAy 1978): TYBERGHIEN v. INTERNATIONAL P: TENT INSTITUTE

Complaint impugning a decision concerning the date from which a promotion should take ret-
roactive effect—Limits of the Tribunal’s power of review with regard to such a aecision—Principle
of equality of treatment of staff members

The complainant impugned a decision by which the Director-General had refused to make a
promotion which took effect on 1 October 1975 take effect retroactively from | January 1975. He
maintained that the decision was unfavourable to him in relation to other colle igues who, having
either less seniority or lower performance marks than he, had been promoted « n the same date.

The Tribunal emphasized that the impugned decision was a discretionary one and therefore
could be quashed by the Tribunal only if it was tainted with specific flaws.

It recalled that the principle of equality could be infringed in two ways: eit1er by treating dif-
ferently cases which were plainly alike; or by treating in the same way cases vhich were plainly
unlike. It considered that the complainant was mistakenly alleging the latter ki 1d of breach of the
principle of equality, since he was not of plainly greater merit than those staff riembers he consid-
ered to have been treated unduly favourably. Consequently, the Tribunal dismis ;ed the complaint.

18. JUDGEMENT NoO. 348 (8 MAY 1978): DAUKSCH v. INTERNATIONAL PATENT INSTITUTE
Complaint impugning a decision refusing a promotion—Limits of the Trib mal’s power of re-
view with regard to such a decision—Principle of equality of treatment of staf, members
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The complainant impugned a decision by which the Director-General had refused him a promo-
tion despite the fact that he had the same seniority as, and better performance marks than, his col-
leagues who had been promoted.

The Tribunal emphasized that the impugned decision was a discretionary one and therefore
could be quashed by the Tribunal only if it was tainted with specific flaws. In particular, it noted that
the complainant’s situation and that of the staff members with whom he was comparing himself
were different in terms of the number of years actually spent at the Institute, which made a differ-
ence in treatment justifiable. Consequently, it dismissed the complaint.

19. JUDGEMENT NoO. 349 (8 MaY 1978): Diaz ACEVEDO v. EUROPEAN SOUTHERN OBSERVATORY
(ESO)

Complaint impugning a decision to dismiss the person concerned on the ground of his attitude,
which the organization deemed unacceptable—Alleged failure to comply with the rule of the exhaus-
tion of internal means of redress—Difference between standards of behaviour required of staff ac-
cording to whether they are collaborating on a hierarchical basis or negotiating conditions of
employment—The Administration’s discretionary power with regard to the choice of disciplinary
penalties to be imposed in the case of a breach of discipline is subordinate to the principle of propor-
tionality between the offence and the penalty

The complainant had been the subject of a decision to dismiss him on the ground of the attitude
he had adopted towards his superiors and which the organization deemed unacceptable. He asked
the Tribunal to order his reinstatement and the payment of an indemnity for night work and to award
compensation for overtime.

The Tribunal first pronounced upon the receivability of the complaint, in the light of the or-
ganization’s argument that the complainant had not exhausted the internal means of redress. It con-
sidered, on examining the dossier, that this argument was not relevant.

With regard to the merits of the case, the Tribunal emphasized that, in accordance with the
provisions of the Staff Regulations and Rules, local staff who, like the complainant, regularly per-
formed night work should sign a special contract, stating the conditions and special indemnities paid
for that kind of work. It considered that the organization had not complied with that provision, prob-
ably not paying an indemnity and certainly by not specifying what it was in the contracts of the staff
concerned.

It noted that the rather strained relations which existed between the complainant and his
superior officer were linked to the existence of those anomalies and fell within the framework of
efforts towards normalization in which the complainant’s superior had taken part not on a hierarchi-
cal basis but as a negotiator. In that respect, the Tribunal emphasized that )

*“Things can be said in free negotiations about conditions or work in a manner which can-
not be used in answer to an order which has to be obeyed. A negotiator does not need to be
armed with disciplinary sanctions; he is as free as any other individual to break off discussions
with anyone whose manners he finds intolerable. It is because a superior officer cannot break
off relations with his subordinates that sanctions against disrespect have to be provided.”’
The Tribunal also emphasized that at no stage had the superior officer warned the complainant

about his disrespect even though, if he considered that his subordinate had gone too far, it was for
him to make it quite clear that he would not longer tolerate such behaviour. It finally stressed that, at
the meeting following which the dismissal was ordered, nothing had been said or done by the com-
plainant that, taking into account the nature of the meeting and the fact that his previous attitude had
never given rise to any rebuke, might properly be interpreted as showing a degree of disrespect
sufficient to constitute an offence against the Regulations or a breach of contract. In any case, the
Tribunal added, any offence given did not deserve more than a reprimand and, while it was true that
the selection of the appropriate penalty fell within the discretion of the Director-General, that discre-
tion should be exercised subject to the principle of proportionality; accordingly, in the case in hand,
the summary dismissal constituted a penalty which was out of proportion to any offence committed.

The Tribunal consequently quashed the decision to dismiss the complainant and awarded him,
by way of compensation, the amount of $US 12,000. In addition, it recognized that the complainant
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was entitled to payment of an indemnity for night work and, in that respect, awa ded him an amount
equal to 10 per cent of the basic salary for a period of six months, in accordance with the provision
of the Local Staff Regulations which prescribes that claims relating to the payrient of indemnities
may not be raised later than six months from the date on which the local staff member became
entitled to raise such a claim.

20. JUDGEMENT No. 350 (13 NoveEMBER 1978): VERDRAGER v. WORLD HEAL TH ORGANIZATION
Application for review of a judgement of the Tribunal—Irreceivability of : uch an application

other than in exceptional circumstances, such as the emergence of new facts of d. cisive importance
The complainant was applying for the review of Judgement No. 325.'°

The Tribunal emphasized that an application for review of a judgement of tl«e Tribunal was not
provided for in either the Statute or the Rules of Court and therefore could be leclared receivable
only in quite exceptional circumstances, such as when new facts of decisive imp« rtance had come to
light since the date of the judgement. The complainant did not adduce any new fact of that nature.
Moreover, even supposing that the Tribunal had committed a material error, a; contended by the
complainant, which was not the case, that error would have had no effect on the judgement, so that
the application, even if regarded as an application for correction of a mateiial error, was still
irreceivable.

21. JUDGEMENT No. 351 (13 NOVEMBER 1978): PIBOULEAU v. WORLD HEAL 'H ORGANIZATION

Complaint impugning a decision not to renew a contract taken, according t> the organization,
for reasons of economy—Rejection of the allegation that the impugned decision as taken in breach
of the Staff Rules and of the Conventions and Recommendations of the Inizrnational Labour
Organisation

The complainant impugned a decision not to renew her contract which hid been taken, she
claimed, in breach of the WHO Staff Rules and of the Conventions and Recorimendations of the
International Labour Organisation on maternity protection.

The Tribunal noted that the Organization had extended the complainant’s co 1tract by the period
necessary to ensure that she benefited from the pre-natal and post-natal matemity leave prescribed in
the Staff Rules. It concluded that the complainant had suffered no prejudice b s reason of the be-
haviour of the Organization, which, far from committing any offence, had cor ectly implemented
the Staff Rules.

The Conventions and Recommendations of the ILO invoked by the compl: inant had not been
made applicable to WHO and, in any case, had not been infringed.

The organization stated that the impugned decision was attributable solely t« the desire to make
savings. It was not for the Tribunal to pass judgement on a policy which fell v ithin the exclusive
competence of the executive organs of WHO, or to review measures taken ir pursuance of that
policy.

22. JUDGEMENT NoO. 352 (13 NOVEMBER 1978): PEETERS v. INTERNATIONAL I'ATENT INSTITUTE

Complaint impugning a decision relating to the content of a periodic regort—Limits of the
Tribunal’ s power of review with regard to such a decision—The advisory bodies -alled upon to give
their opinion on the matter to the Director-General enjoy the same freedom o) assessment as the
Director-General

The complainant impugned a decision by which the Director-General had efused to amend a
comment contained in the former’s report. The Tribunal emphasized that such : decision was of a
discretionary nature and could not be quashed by the Tribunal unless it had been t \inted with specific
flaws.

The Tribunal noted that the complainant had alleged procedural flaws, maintaining in particular
that the internal bodies which had examined the matter had gone beyond the scpe of the task en-
trusted to them and had infringed the rule of non ultra petita.

19 See Juridical Yearbook, 1977, p. 184.
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However, the Tribunal emphasized that the bodies in question were advisory in nature. Given
that, in the exercise of his authority, the Director-General was quite free to determine the assessment
he deemed appropriate, the advisory bodies called upon to give him their opinion enjoyed as much
freedom as he in the assessment of the official’s performance.

The Tribunal, considering the allegation of procedural flaws to be irrelevant and, in addition,
noting that the Director-General had not drawn plainly inaccurate conclusions from the dossier,
dismissed the complaint.

23. JUDGEMENT No. 353 (13 NOVEMBER 1978): BASTANI v. INTERNATIONAL CENTRE FOR AD-
VANCED TECHNICAL AND VOCATIONAL TRAINING (INTERNATIONAL LABOUR ORGANISATION)
Request for reinstatement submitted by a staff member who resigned after having been
suspended—Power of any supervisor to suspend a staff member from duty forthwith and without
Sformality in view of the temporary nature of such a measure, in the interests of the Organization
The complainant had resigned after being suspended from duty because of the way he had be-
haved in an official meeting and his resignation had been accepted. Before the Tribunal he im-
pugned the decision to suspend him and asked to be reinstated.

The Tribunal noted that the complainant had resigned of his own free + (! a ' had not been
coerced. Even supposing t} :t, as he claimed, he had resigned because he had been suspended, the
fact remained that according to the general principles of the international civil service, a supervisor
may suspend from duty, forthwith and without formality, a staff member who is guilty of miscon-
duct serious enough to make it clear that it is incompatible with the organization’s interests to keep
him on the staff. Moreover, the suspension was a provisional measure and reserved the staff
member’s rights and would have been followed by an inquiry affording him full safeguards.

In this case, in view of the serious incidents created by the complainant, it was incumbent on
the Chief of Personnel to suspend him forthwith, as the case was to be referred later to the Director
of the Centre for disciplinary proceedings.

The Tribunal therefore dismissed the complaint.

24. JuDGEMENT No. 354 (13 NOVEMBER 1978): SHALEV v. UNITED NATIONS EDUCATIONAL,
SCIENTIFIC AND CULTURAL ORGANIZATION

Complaint impugning a decision not to renew a fixed-term contract—Limits of the Tribunal’s
power of review with regard to such a decision—Prior demotion on disciplinary grounds is one of
the elements which can legitimately be taken into consideration in determining whether or not it is in
the interest of the Organization to extend a staff member’s appointment

The complainant impugned the decision not to renew his fixed-term contract.

The Tribunal observed that according to Staff Rule 104.6 (b) it was within the Director-
General’s discretionary authority to make such a decision and that therefore the complainant had no
right to extension of his appointment, and where it was not extended the Tribunal’s power of review
was limited.

The nub of the complainant’s case was that the impugned decision was the consequence of an
earlier disciplinary decision taken by the Director-General to demote him from D-1 to P-5. Although
that decision had become final the Tribunal might nevertheless consider whether the decision not to
extend his appointment was not really a further disciplinary sanction based on the same facts, in
which case it would be a mistake of law. .

The Tribunal noted that in determining whether or not to extend a staff member’s appointment
the Director-General had to consider whether the extension was in the organization’s interests in the
broad sense, for example by taking account of all the facts in the dossier. If a staff member had
suffered a disciplinary sanction the Director-General was bound to keep a balance between that ad-
verse fact and other facts in the staff member’s favour and should take such facts into account in
reaching his decision, in the organization’s interest alone. A clear distinction had to be drawn be-
tween imposing a covert disciplinary sanction on a staff member—which was unlawful—and taking
into account, in reaching a decision of different purport, the fact that in his career the staff member
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had suffered a disciplinary sanction—which, save in exceptional circumst:nces, was perfectly
lawful.

In the present case the Director-General stated that he had made a full review of the com-
plainant’s dossier and that, inasmuch as it had been based on appreciations of f ict, his decision was
not subject to review by the Tribunal. Moreover, that decision did not seem to be tainted by any of
the flaws which entitled the Tribunal to interfere. The Tribunal therefore dismissed the complaint.

25. JUDGEMENT NoO. 355 (13 NoveMBER 1978): LEVEUGLE AND BERNEY v. INTERNATIONAL
LABOUR ORGANISATION

Request for a reclassification of posts in view of the duties relating ther *to—Referral of the
decisions in question to the Director-General

The complainants impugned a decision confirming the grading of their psts at the P-3 level.
Both had been recruited at the P-3 level as translators and were paid a specia allowance for their
interpretation work. As a result of a reorganization of the Office they had been transferred to a new
unit and placed under the authority of the chief interpreter and they therefo e claimed that they
should be regraded P-4 on the grounds that since their transfer they had been 11ainly taken up with
interpretation and that the grading of their posts no longer corresponded to thzir actual duties and
should be reviewed.

The Tribunal considered that that contention could not be submitted directly to it and referred
the complainants back to the Director-General for possible review of the grac ing of their posts.

26. JUDGEMENT No. 356 (13 NOovEMBER 1978): CHEN v. WORLD HEALTH DRGANIZATION

Complaint impugning a decision not to renew a contract—Failure to obs rve the rule relating
to the exhaustion of internal remedies—Irreceivability of the complaint

The complainant impugned the decision not to renew his contract. After ippealing to the Re-
gional Director, who rejected the appeal, he brought the matter before the Tr bunal.

Under the Staff Regulations the complainant had the right to appeal : gainst the Regional
Director’s decision to a Board of Inquiry and Appeal but had not exercised tha: right. Under article
VII of the Tribunal’s Statute ‘‘a complaint shall not be receivable unless . . . the person concerned
has exhausted such other means of resisting it as are open to him under the apg licable Staff Regula-
tions’’. The Tribunal therefore declared the complaint irreceivable.

27. JUDGEMENT NoO. 357 (13 NOVEMBER 1978): Aspv. INTERNATIONAL L A1 OUR ORGANISATION

Complaint concerning the calculation of compensation owed for accumulcted leave in the light
of the coming into effect, six months prior to the cessation of service of the pe. son concerned, of a
new régime pertaining to this—Notion of acquired rights—Principle of non-r :troactivity whereby
facts and events which were completed at the time of the entry into force of a r ew statutory régime
shall be governed by the rules pertaining to the previous régime

The complainant, who had ceased being a staff member on 31 August 1¢ 77, claimed that the
compensation to which he was entitled for accumulated leave should have be zn calculated on the
basis of the relevant provision of the Staff Regulations as at 31 December 197€, not the Staff Regu-
lations as amended effective 1 January 1977. He claimed to have an acquired r ght to application of
the earlier version of the provision in question.

The Tribunal recalled that a staff member could derive an acquired right either from a clause of
his contract of appointment or from a provision of the Staff Regulations or the S aff Rules which was
important enough to affect the mind of the ordinary applicant when he was co isidering joining the
staff of the organization. In the present case the claimant could not claim an ac((uired right on either
of those grounds.

The Tribunal, however, wondered whether application of the former text of the relevant provi-
sion was warranted by the rule precluding retroactivity, which removed from tae ambit of new law
facts and events which had been completed by the time that law came into for:e. The Tribunal did
not deem it necessary to settle that point. It noted, on the one hand, that the ¢ rganization had cor-
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rectly applied the former version of the relevant provision in the complainant’s case and that the
latter therefore was mistaken in claiming that the provision had been violated and that, on the other
hand, there was no question that, based on the new version of the article in question, the person
concemned had received everything which was due to him.

The Tribunal therefore dismissed the complaint.

28. JUDGEMENT No. 358 (13 NoVEMBER 1978): LANDI v. INTERNATIONAL CENTRE FOR AD-
VANCED TECHNICAL AND VOCATIONAL TRAINING (INTERNATIONAL LABOUR ORGANISATION)

Complaint regarding a refusal to extend an appointment beyond the age limit set by the Staff
Regulations—Limits of the Tribunal’s power of review with regard to such a decision

The complainant impugned a decision whereby the Director of the Centre had refused to extend
his appointment beyond the age limit set in the Staff Regulations.

The Tribunal observed that such a decision was discretionary and could be interfered with only
if it was tainted with very specific flaws. It concluded that all the grievances invoked by the claimant
were groundless and therefore dismissed the complaint.

29. JUDGEMENT No. 359 (13 NovEMBER 1978): DJOEHANA v. FOOD AND AGRICULTURE ORGANI-
ZATION OF THE UNITED NATIONS)

Complaint impugning a decision not to renew a contract—Limits of the Tribunal’s power of
review with regard to such a decision—Deficiency of the dossier concerning the professional be-
haviour of the staff member during his last two years of service and the nature of the duties per-
Jormed by him during that period—Quashing of the impugned decision on the ground of abuse of
authority

The complainant impugned a decision whereby the organization had refused to extend his ap-
pointment. The Tribunal observed that such a decision was discretionary and that it could interfere
only if the decision was tainted with very specific flaws.

The Tribunal noted that, at the end of 1974, the organization had postponed its final decision
concerning the complainant to October 1976 and that regarding the decisive matter of determining
whether, during that period, the complainant had proved unable to perform the services expected of
him, the dossier was incomplete. It also said nothing about the nature of the tasks entrusted to the
complainant during this period and it was therefore difficult to determine whether the organization
had made vigorous enough efforts to find him a post in which his often acknowledged talents could
have been put to good use.

In the view of the Tribunal, if the organization intended not to renew the complainant’s ap-
pointment it needed to rely on decisive facts. Such facts did not appear in the evidence produced by
the parties. Thus the circumstances in which the decision not to renew the contract had been taken
pointed to an abuse of authority. In particular, since there was no description of the posts the com-
plainant had held in 1975 and 1976 and no detailed comment on his performance during that period,
there was reason to believe that the Director-General had either failed to take account of essential
facts or had drawn clearly mistaken conclusions from the facts. In either event the impugned deci-
sion had to be quashed. The Tribunal ordered that the complainant be paid compensation amounting
to the remuneration which he would have received during one year.

30. JUDGEMENT No. 360 (13 NOVEMBER 1978): BREUCKMANN v. EUROPEAN ORGANIZATION FOR
THE SAFETY OF AIR NAVIGATION (EUROCONTROL AGENCY)

Complaint seeking the application, by analogy, of the régime in effect within the European
Communities regarding pension rights to the case of the person concerned—Scope of the principle
whereby the claims submitted to the Tribunal and the claims in the internal appeal must be the
same—Application by analogy, within an organization, of the régime applicable in another organi-
zation is justified only if the applicable text contains a gap due to an oversight

The complainant left the Commission of the European Communities to join the Eurocontrol
Agency and did not avail himself of the right, provided for in article 12 of annex 1V to the Staff
Regulations of the Agency, to transfer the actuarial value of his pension rights from one organization
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to another. When he later asked to do so his request was denied and he therefure filed a complaint
with the Tribunal requesting it to *‘find against the opposing party in the sense tt at such party should
be obliged to recognize the actuarial value of the pension rights being introduc :d into the Eurocon-
trol scheme as an analogous decision to Regulations No. 174.65/EEC and 14 65 EURATOM".

The Tribunal noted the Agency’s contention that the claims submitted in the complaint were
irreceivable because they did not correspond to the claims submitted in the in ernal appeal. It dis-
missed this argument, observing that, although the claim referred to article 1. of annex IV to the
Staff Regulations and proposed applying by analogy the ‘‘actuarial’’ solution & dopted by the Com-
mission of the European Communities, whereas the purpose of the complaint wi s merely to have the
complainant’s rights determined by analogy in accordance with the rules of tt ¢ Communities, the
purpose was the same, namely, to secure recognition of the complainant’s right to benefit under the
Eurocontrol pension scheme. The Tribunal stated that the principle whereby the claims submitted to
it and the claims in the internal appeal must be the same applied only to the sub: tance, and had been
respected in the present case.

As to the merits, the Tribunal felt that there were no grounds for applying 10 the particular case
of the complainant, even by analogy, the rules in force for staff of the European Communities. Such
application would be warranted only if the Eurocontrol rules failed to provide fr that matter due to
an oversight. That was not the case, since the Committee of Management of the Agency before
which the case had been brought had expressly refused to meet the complainant 's claims by amend-
ing the rules.

The Tribunal therefore dismissed the complaint.

31. JupGeMENT No. 361 (13 NovEMBER 1978): SCHOFIELD v. WORLD HEAL rH ORGANIZATION

Complaint impugning decisions considered prejudicial by the complainan‘—obligation of the
Organization to respect the dignity and reputation of staff members and not cau. e them unnecessary
personal distress—This obligation may be breached even if there has been no 1 -regular decision—
The Tribunal orders compensation for moral prejudice only in exceptional circ imstances when the
injury is of a kind likely to impair a staff member’s career

The complainant alleged that a series of decisions concerning him constit ated punitive meas-
ures taken against him without justification. In particular, he had been summ trily relieved of his
functions as acting director of a division and displaced from his post as chief >f a programme for
which he had been responsible for several years.

The Tribunal recognized that, if one tested the substance of the claim by as :ing oneself to what
extent the complainant had suffered materially by the action taken, as distinct frc m the way in which
it had been taken, the answer had to be that he had not suffered much.

Nevertheless, the complaint was about the way in which the complainant ! ad been treated and
its aim was to secure some kind of rehabilitation. In the opinion of the Tribunal t1at claim, if it could
be made out on the facts, was good in law irrespective of whether or not the deci ;sions complained of
were valid. On that point, the Tribunal stated the following:

“‘Just as it is implicit in every contract of service that the staff member shall be loyal, shall
treat his superiors with due respect and shall guard the reputation of the Crganization, so it is
implicit that the Administration in its treatment of staff members shall hive a care for their
dignity and reputation and shall not cause them unnecessarily personal dis ress. Often distress
and disappointment cannot be avoided but, where it can be, it should be. As in all organiza-
tions, the staff member must take the rough with the smooth and there ar bound in manage-
ment to be pieces of clumsiness or tactlessness which can be sufficiently smoothed over by
apology or explanation. The Tribunal is not likely to concern itself with ca:es other than those
of grave injury which has been left unredressed. But where such injury has « ccurred it is not the
decision to take the action that is relevant—in substance it may be correct o - incorrect—but the
decision as to the form in which it should be taken and as to how it shall be executed.”’

While rejecting the argument that the decisions in question had been mo ivated by personal
prejudice or had been otherwise illegal, the Tribunal considered that they had t zen taken in such a
way that the interests, the feelings and the reputations of those who had been aifected by them had
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been treated as of no account. The question which remained to be determined was whether the
ruthlessness with which the decisions had been applied had been so excessive and unnecessary as to
amount to a breach of the obligation referred to in the passage of the judgement quoted above.

Having been called upon for the first time to consider a claim for compensation for moral prej-
udice arising from decisions which it had not deemed irregular, the Tribunal noted that to find moral
prejudice in such a case and to award compensation for it was to take a very exceptional course and
one which could be taken only in circumstances in which grave injury of a kind likely to impair a
staff member’s career had been left unredressed. In that respect, the Tribunal reached the conclusion
that, in the light of the facts, the injury done to the complainant’s feelings and reputation was so
grave as to amount to a breach of obligation which called for compensation. The Tribunal fixed the
amount of compensation at 30,000 Swiss francs.

32, JUDGEMENT No. 362 (13 NOVEMBER 1978); ALONSO v. PAN AMERICAN HEALTH ORGANI-
ZATION (PAHO) (WORLD HEALTH ORGANIZATION)

Complaint seeking payment by the Organization of fees of legal counsel retained on behalf of
two staff members and at their request by a staff member holding the post of chairperson of a sub-
committee of the Staff Association—Complaint is outside the Tribunal’s jurisdiction—Article II of
the Statute

The complainant, a staff member of the Organization, was the ‘‘chairperson’’ of the Legal
Subcommittee of the PAHO/WHO Staff Association in which the duly elected representatives of the
staff are recognized as ‘‘representing the vigws of that portion of the staff from which elected .

Two staff members in dispute with the Organization had authorized the complainant to repre-
sent them in negotiations with the Organization and to obtain legal counsel on their behalf. The
complainant had retained counsel and made herself personally liable for his fees. The two disputes
had later been settled on terms which made no provision for the settlement of costs. Legal counsel
had submitted his bill to the Organization, which had refused to pay it.

The Tribunal noted that, under article II of its Statute, the Tribunal was open to any official
who alleged non-observance of his terms of appointment or of the Staff Regulations or who was in
dispute with the Organization concerning the compensation provided for in cases of invalidity, in-
jury or disease incurred by him in the course of his employment. It observed that the complainant
alleged that she was entitled to be compensated by the Organization for the injury sustained in that
she had been left to pay counsel’s fees herself. In the opinion of the Tribunal, the word ‘‘injury’’ in
the English text of article II of the Statute had to be given the restricted meaning of physical injury,
particularly in view of the use of the word ‘‘accident’’ in the French text. Moreover, even if there
had been a physical injury, it would not have been incurred by the complainant in the course of her
employment because there was nothing to suggest that an elected representative of the staff was
employed as such by the Organization: any such interpretation would be incompatible with the
nature and purposes of the Staff Association.

The Tribunal therefore dismissed the complaint as outside its jurisdiction.

33. JUDGEMENT No. 363 (13 NOVEMBER 1978): GHAFFAR v. WORLD HEALTH ORGANIZATION

Complaint concerning the payment of an installation allowance—~Provision, following a rec-
ommendation of the internal board of appeal, of an additional sum considered by the Organization
to end the dispute—Obligation of the Director-General to conform to the Staff Rules in calculating
the allowances due to staff members—A provision that the Organization may authorize an allow-
ance If certain conditions are fulfilled gives the Administration the power to determine whether or
not the conditions are fulfilled but not to withhold the payment when the conditions are fulfilled

The complainant was transferred to Abu Dhabi on 3 August 1975 and remained there until 15
May 1976. For the first period of 30 days, in accordance with the relevant provision of the WHO
Manual, he received an installation allowance amounting to $US 4,770. After requesting that an
installation allowance be paid to him for the entire duration of his stay at Abu Dhabi, he had re-
ceived an additional amount of $2,000, following a recommendation from the Board of Inquiry and
Appeal.
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The complainant impugned the decision by which the Director-General t ad implemented the
recommendation of the Board of Inquiry and Appeal on the ground that the rele vant Staff Rules had
not been correctly applied. The Organization contended that the complainant, hiving elected to take
the payment of $2,000, was estopped from contending that he was entitled tc anything more.

The Tribunal maintained that it was true that a debtor was entitled to offe * a creditor less than
the amount of the claim and that if the offer was made on condition that it was 1> be accepted in full
and final settlement, the creditor could not accept the payment and reject the >ondition.

Nevertheless, in the case in question, the two parties had not been in a debtor and creditor
situation and had not been free to negotiate a settlement: the Director-Gener:1 had had to decide
upon what was just and, unless he erred in the exercise of his discretion, his decision settled the
matter. When, therefore, the Director-General had awarded to the complainant the sum of $2,000,
he had done so because he considered that the sum was due, and the payment cculd not be subject to
any condition that was not warranted by the Regulations.

Since the complainant had apparently requested payment for the entire di ration of his stay at
Abu Dhabi of the installation allowance provided for in the WHO Manual for 1he second period of
60 days following the first 30-day period, the Tribunal considered the questior of how to interpret
the provision of the Manual envisaging the possibility of the Organization extending payment of the
allowance beyond the 60 days.

The Tribunal did not accept the view of the Organization that the use of the word “‘may’’ in the
provision in question imported a large measure of discretion in allowing or disa lowing requests for
an extended allowance. It noted that when a regulation or rule made the paymen of a sum subject to
conditions and the question of whether or not a condition was fulfilled was’a mat:er to be determined
by the competent authority, the word ‘‘may’’ was a more appropriate word to 1 se than the impera-
tive in that it gave the competent authority the responsibility to apply its own juc gement to the ques-
tion. If in good faith and on reasonable grounds the authority withheld approval, that concluded the
matter. But the use of the word ‘‘may’’ was quite inadequate to confer upon the authority an un-
bounded discretion so that, even where the conditions were manifestly fulfilli d, it could for any
reason or for no given reason withhold the allowance.

In the light of these facts, the Tribunal considered that the complainant was entitled to payment
of the allowance for the second period of 60 days.

As to the third period, the Tribunal recognized that the relevant provision .dlowed the Organi-
zation wide discretion of interpretation but also noted that there was nothing in the dossier to show
that the Organization had ever exercised any discretion. Nevertheless the Diizctor-General must
have been satisfied that the necessary conditions were fulfilled when he accepted the recommenda-
tion of the Board of Inquiry and Appeal concerning the payment of an additiona amount of $2,000,
since otherwise there would have been no basis for the award of that sum.

In the opinion of the Tribuna], the complainant had found himself in except onal circumstances
because of the uncertainty in which the Organization had left him as to his cotractual status and
because of real financial hardship. The Tribunal concluded that the installation \llowance was pay-
able in respect of the third period.

Consequently, the Tribunal decided that the complainant was entitled to the installation allow-
ance for the period from 2 September 1975 until 16 May 1976.

34, JuUuDGEMENT No. 364 (13 NoveEMBER 1978): FOURNIER D’ALBE v. UNITE ) NATIONS EDUCA-
TIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION

Complaint regarding the validation of a period of service for pension purjoses—Question of
the receivability of the complaint ratione materiae—Consideration of the conclu sion of the internal
appeals body concerning the irreceivability of the complaint because of the failure to submit it in
time

The complainant asked the Tribunal to take the necessary action to ensur: that the period of
service he had performed before 31 December 1957 was taken into account for the purpose of cal-
culating his pension or, failing that, to award him an allowance by way of co11pensation.
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The Tribunal noted that at the time of his first appointment in 1951, the complainant had signed
as ‘‘accepted’’ a notice of personnel action containing the note “‘not applicable’’ opposite the head-
ing ‘‘Provident Fund Pension Scheme’. It also noted that in January 1953, the Regulations of the
Fund had been amended (article II thenceforth provided for the admission to the Fund of members of
affiliated organizations under contract for a year or more and article III provided that under certain
conditions previous service might be taken into account) and that the complainant had not been in-
formed of that development. The Tribunal also observed that in 1958, the complainant had been
informed of his admission to the Fund and advised that he could not avail himself of the provisions
of article III because his previous service as an expert of the technical assistance programme was
specifically excluded from participation in the Fund. Lastly, the Tribunal noted that on 27 October
1976 the complainant, referring to the unfavourable position taken by the Director-General at the
General Conference in 1976 regarding the validation of previous service performed by experts
which was not covered by article III, had written to the defendant organization contending, inter
alia, that the Administration was at fault in not allowing him to avail himself of the provisions of
article III.

The Appeals Board, to which the matter had been referred, had decided that it was competent
to adjudicate upon the complaint, but that the complaint was irreceivable. By a decision of 26 July
1977, the Director-General had accepted the opinion of irreceivability while reserving his position
on competence.

The Tribunal first took a decision on its jurisdiction. It noted that the Organization maintained
that, since the complainant alleged a failure to observe the Statutes of the Fund, the matter was
within the jurisdiction of the United Nations Administrative Tribunal. Nevertheless, it observed that
it was the object of the complaint to obtain compensation from the Organization for its alleged
breach of duties and that it therefore fell within the jurisdiction of the Administrative Tribunal of the
International Labour Organisation.

The Tribunal then considered whether the Appeals Board had been right in considering the
complaint as irreceivable on the ground that it was time-barred. It took the view that the answer to
that question would be in the affirmative if the statement *‘not applicable’” and the 1958 decision
referred to above were considered to be administrative decisions. The question was therefore
whether those statements were decisions. In the opinion of the Tribunal, that could not have been the
case unless the Organization had the power to give a decision binding on the complainant as to
whether or not the provisions of article III were available to him, and it did not have that power. The
statements in question consequently had to be construed as no more than advice about the way in
which the matter would be decided upon by the competent body. The complainant was therefore
justified in contending that such advice was erroneous and misleading and that by giving such ad-
vice, the Organization had failed to observe some regulation or to fulfil a duty arising out of the
contract of service. While the question as to whether or not the @dvice in question had indeed been
erroneous and misleading was open to discussion, there was no doubt that the matter had not been
settled and that, therefore, it called for a decision.

The Tribunal thus decided that the complaint was receivable in so far as it was based on the
allegation that the Organization had failed to fulfil its obligation to give staff members correct in-
formation concerning their participation in the Fund, and it quashed the decision of 26 July 1977.

35. JUDGEMENT No. 365 (13 NovEMBER 1978): LAMADIE AND KRAANEN v. INTERNATIONAL PA-
TENT INSTITUTE

Complaints concerning the applicability to the staff members concerned of the new conditions
of employment resulting from the conclusion of an inter-State agreement—Competence of the Tri-
bunal to consider the complaints—Concept of acquired rights in respect of remuneration, promo-
tion and retirement

The complainants alleged that, as a result of the integration of the International Patent Institute
into the European Patent Office (EPO) on the basis of an agreement between the States concerned,
they had been forced to accept conditions of employment very different from those which had led
them to join the Institute, and they consequently demanded the quashing of the EPO decision sub-
jecting them to new conditions of employment.

158



The Tribunal first noted that, according to EPO, the Tribunal was not cc mpetent to consider
applications for the quashing of legislative acts or a fortiori decisions to ajprove international
agreements, since that would impair the authority of the States parties. Never heless, the Tribunal
observed that the complainants were not contesting the validity of the integrition agreement but
were contending only that the provisions of that instrument should not apply to them and were not
asking the Tribunal to disregard State sovereignty. It added:

‘It is immaterial that the provisions which they say should not apply are embodied in an
international agreement and not in the Staff Regulations of an organizatic n which still exists.
Whatever the nature of the text which contains the provisions, they hav: the same purport,
namely the legal position of the staff of an organization. Where a provision of the Staff Regula-
tions is amended the Tribunal may order the defendant organization to af ply the old text and
not the new. So, too, when provisions of Staff Regulations are amended <o as to comply with
clauses in an international agreement the Tribunal may order the application of the former
rather than the latter. In the present case, therefore, the plea that the Tribu1al is not competent
fails.”’

With regard to the argument that the Institute had radically altered the tern s of appointment of
its officials without their real co-operation, the Tribunal noted that representa ives of the Institute
staff had taken part in the discussions which had preceded the conclusion of tl e integration agree-
ment.

As to the merits of the case, the Tribunal noted that the complainants con ended that the inte-
gration agreement infringed their acquired rights. It observed that a right was ac juired when he who
had it might require that it be respected notwithstanding any amendment to tt e rules, and that an
acquired right should be understood to be either a right which arose under an vsfficial’s contract of
appointment and which both parties intended should be inviolate, or a right laid down in a provision
of the Staff Regulations or Staff Rules which was of decisive importance to a candidate for
appointment.

1t noted that although under the provisions of the Institute’s Staff Regula ions staff members
had as a rule been paid salaries identical to those of European Communities, staff stationed in the
Netherlands at the time when the Regulations had come into force, no provision of the Staff Regula-
tions guaranteed that that parity would continue. Moreover, the integration agreement had not
brought about any cut in the salary which the complainants received from the In: titute and, although

it was true that former Institute officials would have fared less well than Eur)pean Communities
staff if the salaries of the latter had risen faster than the salaries of EPO staff, the officials transferred

from the Institute to EPO had no acquired right to be paid the same salary fror1 1 January 1972 as
European Communities staff and could not allege unfair discrimination.

The complainants also maintained that their acquired rights had been breacl ed by the change in
the rules on promotion. On that point, the Tribunal stated the following:

““It is true that when he takes up employment with an organization . official may rea-
sonably hope some day to advance in grade and that the rules on promotio 1 create an acquired
right in so far as they offer the prospect of advancement. But the substance »f the acquired right
to promotion is merely the possibility of advancement because it is only on the strength of such
a possibility that a staff member may have accepted appointment. The p ovisions which lay
down the conditions governing promotion do not confer any acquired right: on a staff member
because, when he takes up his appointment, he cannot foresee how he wi | fare in his carcer.
On the contrary; those provisions are subject to amendment and the staff niember must expect
such amendment.’’

On the question of the pension scheme, the Tribunal recognized that an offi :ial who offered his
services to an organization might be expected to give decisive importance to tt e provisions on his
pension rights and that any curtailment of those rights should therefore be rega: ded as affecting an
acquired right. Nevertheless, it reached the conclusion that the complainants’ ac juired rights would
have been infringed only if the Administrative Council had guaranteed the applic ition of the pension
scheme of the European Communities to former Institute officials, and it had 1ot.
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With regard to expatriation, education and leave expense allowances, the Tribunal recognized
that it could legitimately be asked whether their outright abolition would not violate an acquired
right. Nevertheless, it considered that the amount and conditions of payment of such allowances did
not constitute acquired rights and, indeed, that the staff member should expect them to vary.

As to the question of the intemmal appeals system available to the staff, the Tribunal concluded
that even according to the integration agreement, the complainants would continue to enjoy such
protection as precluded any curtailment of their acquired rights.

The Tribunal therefore dismissed the complaint.

36. JuUDGEMENT No. 366 (13 NovEMBER 1978): BIGGIO, VANMOER AND FOURNIER v. INTER-
NATIONAL PATENT INSTITUTE

This case is similar to the case which is the subject of Judgement No. 365.

37. JUDpGEMENT No. 367 (13 NOVEMBER 1978): SiTA RAM v. WORLD HEALTH ORGANIZATION

Complaint impugning a transfer decision—Quashing of the decision on the grounds of prej-
udice and incomplete consideration of the facts—Compensation for the moral prejudice suffered by
the complainant

The complainant requested the quashing of a transfer decision concerning him which, accord-
ing to him, had been taken in violation of the established rules and procedures. He also asked to be
reinstated in the post he had occupied before the appointment of his replacement and to be given
retroactively the grade given to the latter.

The Tribunal first considered the receivability of the complaint. It noted that the appointment of
a third person to the post previously occupied by the complainant and the transfer of the complainant
to another post were discretionary decisions to be taken by the Administration in the interests of the
Organization. The complainant, however, contended that discretion had been abused and also al-
leged irregularities, including breaches of Staff Rules, affecting each of the decisions separately.

The Organization did not dispute the receivability of the complaint in general terms; in particu-
lar it did not dispute the complainant’s right to challenge his assignment. Nevertheless, it contended
that to the extent that the complaint was directed against the appointment of the complainant’s suc-
cessor, it was time-barred. The Tribunal noted that the complainant was not asking that the decision
in question be quashed, but was asking for remedies that would appear to be consequential on the
quashing. It was not within the competence of the Tribunal to grant relief in those forms, and it was
therefore unnecessary to consider to what extent the claims were time-barred. Nevertheless, the Tri-
bunal stressed that the two decisions were inseparably linked and that the complainant must contest
the validity of the decision to appoint a successor if he wanted to be able to allege abuse of power in
relation to the transfer decision.

The complainant alleged that there had been both personal prejudice against him and an incom-
plete consideration of the facts. On the question of the facts, the Tribunal reached the following
conclusion:

‘“When outstanding considerations are overlooked, it suggests that the matter is not being
examined objectively; and this in turn suggests in the case of competent examiners that it is
prejudice rather than lack of perception that is at work. [In the case in question], it was not on
the evidence a prejudice against the complainant but a prejudice for [his successor]. The Board
of Inquiry and Appeal appreciated ‘the desire of a newly appointed high official to choose a
collaborator with whom he is well acquainted and in whose ability and co-operation he can
place his complete confidence’. But a selection process, as the Board in effect goes on to say,
cannot be fair if the head of the department is openly pressing his own candidate, putting him at
an advantage by clothing him temporarily with the office, and failing to see that there are other
candidates. The Board noted that the complainant was not considered for the vacancy, ‘pre-
sumably because the Administration was eager to recruit [his successor]’. The complainant fell
a victim to [his superior’s] prejudice for another.”

The Tribunal therefore concluded that the transfer decision had been affected by prejudice and
incomplete consideration of the facts and should be quashed. It added that it was the moral prejudice
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which the claimant had suffered which must be compensated. In that respect, it reaffirmed the posi-
tion it had taken in Judgement No. 365.2°

Since the Administration in its treatment of the complainant and irrespe ctive of whether its
decision to assign had been right or wrong had failed to observe the general ohligation of showing
concern for the dignity and reputation of staff members, the Tribunal fixed at $ 2,000 the sum to be
awarded to the complainant as compensation.

20 See page 158 of this Yearbook.
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Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

1. QUESTION OF THE FINANCING OF UNIFIL DURING THE PERIOD BETWEEN ITS ESTABLISHMENT
BY SECURITY COUNCIL RESOLUTION 425 (1978) oF 19 MARCH 1978 AND THE CONVENING OF
THE THIRTY-THIRD REGULAR SESSION OF THE GENERAL ASSEMBLY—REQUIREMENT UNDER
GENERAL ASSEMBLY RESOLUTIONS RELATING TO UNFORESEEN AND EXTRAORDINARY EXPENSES
THAT, IN CASE COMMITMENTS SHOULD ARISE IN AN ESTIMATED TOTAL EXCEEDING $10 MILLION
DURING THE INTERVENING PERIOD, A SPECIAL SESSION OF THE ASSEMBLY BE CONVENED TO
CONSIDER THE MATTER—QUESTION WHETHER THE MATTER OF THE FINANCING OF UNIFIL
COULD BE DEALT WITH THROUGH INCLUSION OF A SUPPLEMENTARY ITEM, AT THE SUGGESTION
OF THE SECRETARY-GENERAL UNDER RULE 18 OF THE RULES OF PROCEDURE OF THE GENERAL
ASSEMBLY, IN THE AGENDA OF AN ALREADY PLANNED SPECIAL SESSION TO DEAL WITH A DIF-
FERENT QUESTION

Note prepared at the request of the Under-Secretary-General
Jor Political and General Assembly Affairs

Introduction

1. The Security Council, by paragraph 3 of its resolution 425 (1978) of 19 March 1978, de-
cided to establish immediately under its authority a United Nations interim force for southern Leba-
non (UNIFIL) and, by paragraph 4 of the same resolution, requested the Secretary-General to report
to the Security Council within 24 hours on the implementation of the resolution.

2. In paragraph 10 of his report to the Security Council (5/12611), the Secretary-General es-
timated that the cost of establishing a force of 4,000 all ranks for a period of six months would be
$68 million. This figure is made up of initial setting-up costs (excluding the cost of initial airlift) of
$29 million and ongoing costs for the six-month period of $39 million. Paragraph 11 of the
Secretary-General s report states that ‘‘the costs of the Force shall be considered as expenses of the
Organization to be borne by the Members in accordance with Article 17, paragraph 2, of the Char-
ter’’. The Security Council approved the Secretary-General’s report by its resolution 426 (1978) of
19 March 1978.

3. Consequently, paragraph 3 of General Assembly resolution 32/214 of 21 December 1977,
relating to unforeseen and extraordinary expenses for the biennium 1978-1979, comes into opera-
tion. This paragraph provides

*‘that if as a result of a decision of the Security Council commitments relating to the
maintenance of peace and security should arise in an estimated total exceeding $10 million
before either the thirty-third or the thirty-fourth session of the General Assembly, a special
session of the Assembly shall be convened by the Secretary-General to consider the matter’’.

4. The question that arises is whether under the terms of the above-mentioned Assembly reso-
lution the Secretary-General is required to convene a special session of the General Assembly solely
for the purpose of considering the financial implications of the Security Council’s decisions and to
provide the necessary budgetary authorization for their implementation, or whether the matter could
be referred to a conveniently timed special session already convened to deal with another matter.

5. On the basis of a review of the legislative history of the provisions of paragraph 3 of Gen-
eral Assembly resolution 32/214, and the purposes for which it was intended, it can be concluded
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that the Secretary-General is not legally precluded from proposing, in accordance with the provi-
sions of rule 18 of the rules of procedure of the General Assembly,! the inclusic n of the question of
the financing of UNIFIL as a supplementary item in the agenda of the special session to be convened
in April to consider the situation in Namibia if (a) the expenditures to be incurre 1 in connexion with
establishment of the Force do not exceed $10 million before the General Asserbly could consider
the matter and (b) if this procedure by way of inclusion of a supplementary item is generally accept-
able to Member States.

Legislative history and background

6. Wording similar to that used in paragraph 3 of General Assembly resol ition 32/214, relat-
ing to unforeseen and extraordinary expenses, appeared for the first time in a re: olution adopted by
the Assembly at its resumed fifteenth session entitled ‘‘Review of the resolutior relating to unfore-
seen and extraordinary expenses’’ (General Assembly resolution 1615 (XV) of 21 April 1961) after
the Advisory Committee on Administrative and Budgetary Questions (ACAB J) had studied the
question and reported thereon to the Assembly pursuant to General Assembly re: olution 1585 (XV)
of 20 December 1960. Since the sixteenth session of the General Assembly, th: provision appears
virtually unchanged in every resolution adopted by the Assembly relating to unfc reseen and extraor-
dinary expenses.

7. The language of the resolution as it had been adopted annually up to the first part of the
fifteenth session appeared to vest in the Advisory Committee, on behalf of the 3eneral Assembly,
the authority to concur in proposals from the Secretary-General for the incurrin ; of practically un-
limited unforeseen and extraordinary expenses provided that such expenses re ated to authorized
activities. Indeed, it was the invoking of this resolution, in the absence of any ot er duly constituted
procedure, to meet the substantial expenses of the United Nations operation in tie Congo, pending
action by the General Assembly at its fifteenth regular session, that prompted t e request for a re-
view of the terms of the customary annual resolution.

8. The purpose for which the provision in its present form was introduced is clear. The Char-
ter vests in the General Assembly the authority to approve the budget of the United Nations. The
nature of the Organization’s responsibilities and activities is such that expenditur :s of an unforeseen
and emergency nature for which provision has not been included in the approv :d budget arise be-

tween regular sessions of the General Assembly. Emergency expenses relating to the maintenance of
peace and security arising as a result of Security Council decisions are an excelle nt example of such

situations.

9. The course outlined by ACABQ? and approved by the General Asserbly at its resumed
fifteenth session, on the recommendation of the Fifth Committee, constitutes a cc ntrolled delegation
of authority consistent with the financial prerogatives of the General Assembly a1d designed to pro-
vide prompt and effective financial support for the decisions of the Security Cou icil pending appro-
priate financial action by the General Assembly at its next regular session in case of expenditures up
to $10 million and at a special session convened for that purpose for estimated :xpenditures in ex-
cess of that amount.

10. It should be noted that at the time the provision was first adopted the :calling of a special
session was a rare and exceptional occurrence and it can be assumed that at that time it was never
envisaged that special sessions would be convened between regular sessions as often as they have
been in recent years. This assumption has been automatically carried over as th2 provision is each
time repeated in successive resolutions on unforeseen and extraordinary expen: es.

! Rule 18 reads as foilows:

“*‘Any Member or principal organ of the United Nations or the Secretary-Gene al may, at least four
days before the date fixed for the opening of a special session, request the inclusion of supplementary items
in the agenda. Such items shall be placed on a supplementary list, which shall be co nmunicated to Mem-
bers as soon as possible.””

, 2 Official Records of the General Assembly, Fifteenth Session, Annexes, agenda item 50, document
A/4T715.
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Concluding observations

11.  The foregoing analysis establishes that the purpose of provisions of the nature of para-
graph 3 of General Assembly resolution 32/214 is to ensure a flexible system permitting an immedi-
ate response to emergency situations, while preserving the financial prerogatives of the General As-
sembly. It can also be safely assumed that in adopting that paragraph the Assembly has not had in
contemplation a situation where a special session of the General Assembly might already be
planned, at an appropriate time, where the matter of unforeseen and extraordinary expenses could be
taken up. It appears that being able to deal with this matter as part of a session already planned,
rather than at a separate session, would result in very considerable savings to the United Nations in
matters such as travel. In such circumstances, it is not unreasonable to conclude that the underlying
purposes of paragraph 3 of General Assembly resolution 32/214 would be met by a suggestion from
the Secretary-General that the question of the financing of the United Nations Interim Force in
Lebanon might be dealt with as a supplementary item in accordance with rule 18 of the General
Assembly’s rules of procedure in the agenda of the forthcoming special session on Namibia, pro-
vided that (a) expenses incurred up to the time that the Assembly considers the matter do not exceed
$10 mitlion and (&) such inclusion is generally acceptable to Member States. In this latter connex-

ion, it should be noted that under rule 19 of the General Assembly’s rules of procedure, a decision to
add supplementary items to the agenda during a special session requires a two-thirds majority of the

members present and voting. With reference to the suggestion made in this paragraph, the
Secretary-General could propose that the next special session, although bearing only a single
number, could be divided into two parts, which could either immediately succeed each other, or
even be conducted concurrently, one part dealing with the financing of UNIFIL, the other with
Namibia.

12. If the two conditions stated in the previous paragraph cannot be met, the Secretary-
General would have to proceed under the provisions of paragraph 3 of resolution 32/214 to convene
a separate special session on the financing of UNIFIL.?

22 March 1978

2. QUESTION OF THE PARTICIPATION IN PLENARY MEETINGS OF THE SPECIAL SESSION OF THE
GENERAL ASSEMBLY DEVOTED TO DISARMAMENT OF NON-MEMBER STATES AND SPECIALIZED
AGENCIES

Memorandum to the Assistant Secretary-General, Centre for Disarmament,
Department of Political and Security Council Affairs

1. You have requested our advice in connexion with requests received from two non-member
States and UNESCO to participate in plenary meetings at the forthcoming special session of the
General Assembly.

2. In this connexion, we are transmitting for your information the annexed extract from the
*‘Guidelines on the procedure to be followed in matters relating to the General Assembly’’ dated 23
August 1977. These guidelines were prepared by the Secretariat. The extract contains references to
precedents relating to the participation in plenary meetings of the General Assembly by non-member
States, specialized agencies and the International Atomic Energy Agency, other organizations and
liberation movements. There are clear precedents existing for participation in plenary by non-
Member States.

3. The Director of the International Atomic Energy Agency has made statements in plenary at
the outset of the consideration of the Agency’s annual report to the General Assembly. Inathis con-
nexion it should be borne in mind that unlike the specialized agencies, the International Atomic

3 There was no general agreement to the inclusion of the question of the financing of UNIFIL in the agenda
of the special session on the question of Namibia. As a result two separate special sessions were convened: the
eighth special session, which took place on 20 and 21 April 1978, dealt with the financing of UNIFIL, and the
ninth special session, held from 24 April to 3 May 1978, was devoted to the question of Namibia.
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Energy Agency under its relationship agreement with the United Nations* subn its its reports to the
General Assembly.

4. There is only one case where a representative of a specialized agency has intervened in
plenary—the occasion was of a ceremonial nature. At the twenty-fourth session, the General As-
sembly placed in its agenda a special item entitled *‘Fiftieth anniversary of the International Labour
Organisation’’ to mark the fiftieth anniversary of the founding of ILO. The Dire :tor General of ILO
made a statement at the 1793rd plenary meeting in connexion with this item.’

5. There is no legal basis at present for participation in plenary meetings t y representatives of
UNESCO. The relationship agreement between UNESCO and the United Natioas® approved by the
General Assembly on 14 December 1946 makes no provision for such particif ation except for the
purposes of consultation on educational, scientific and cultural matters at the ir vitation of the Gen-
eral Assembly. (See Article III, paragraph 3 of the relationship agreement.”)

20 April 1978

ANNEX

Extract from the *“Guidelines on the procedure to be followed
in matters relating to the General Assembly’’

1. PARTICIPATION OF NON-MEMBER STATES

(a) Main Committees

31. When representatives of non-member States are invited to participate in discuisions on items before
Main Committees, they are permitted to take part in the debate without the right to vote On a number of such
occasions representatives of non-member States have made more than one statement; t.iis has included state-
ments in reply to speeches made by representatives of Member States. The question v hether they would be
entitled to make procedural motions, such as the ones listed in rule 119, or motions relati g to the actual voting,
has not been raised but would, in the Legal Counsel’s opinion, have to be answered in the negative.

32. Non-member States have not submitted proposals, or co-sponsored draft resol itions, on the items in
the discussion of which they have participated. The only exception to this occurred when Switzerland was in-
vited to participate, without the right to vote, in the Sixth Committee discussions at the tw znty-third and twenty-
fourth sessions of the General Assembly on the draft convention on special missions. Switzerland submitted an
amendment to the draft convention which was voted upon. In this particular case, the Sixth Committee was
preparing a Convention and thus was acting essentially as a codification conference. If .uch a conference had
instead been convened, certain non-member States, including Switzerland, would, accord ng to the normal prac-
tice, have been invited to participate. At the twenty-eighth session, however, during the liscussion of the draft
convention on the prevention and punishment of crimes against diplomatic agents and ott er internationally pro-
tected persons, the Sixth Committee decided to invite Switzerland to take part, without the right to vote, in
the work of the Committee on the item, on the understanding that it could not subm t formal proposals or
amendments.

(b) Plenary meetings

33. In accordance with General Assembly resolution 264 (11I) of 8 October 1948, £ tates which are parties
to the Statute of the International Court of Justice but not Members of the United Natins participate, in the
General Assembly, in electing members of the Court in the same manner as the Members >f the United Nations.
Likewise, in accordance with General Assembly resolution 2520 (XXIV) of 4 Decembe * 1969, the same non-
member States participate in the General Assembly in regard to amendments to the Stat ite of the Court in the
same manner as the Members of the United Nations. These two instances where non-mem ers have full rights of

4 United Nations, Treaty Series, vol. 281, p. 369 (article III).

5 Official Records of the General Assembly, Twenty-fourth Session, Plenary Mee ings, vol. II, 1793rd
meeting, para. 8.

S United Nations, Treaty Series, vol. 1, p. 238.

7 Reading as follows: ‘‘Representatives of the United Nations Educational, Scientif ¢ and Cultural Organ-
ization shall be invited to attend meetings of the General Assembly of the United Natins for the purpose of
consultation on educational, scientific and cultural matters.”’
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participation, including the right to vote, in the plenary and, if necessary, in the Main Committees d.rive
from Articles 4 and 69 of the Statute of the Court.

34. Until the thirtieth session, the only instance where a representative of a non-member State had ap-
peared before the plenary occurred when His Holiness Pope Paul VI addressed the 1347th meeting of the General
Assembly on 4 October 1965. This was a meeting of a purely ceremonial nature and not one involving participa-
tion of a representative of a non-member State in the proceedings on a particular item.

35. At its thirtieth session, however, the General Assembly, on the recommendation of the General
Committee,8 decided (see A/PV.2353) to invite the Permanent Observers of the Democratic Republic of Viet-
Nam and the Republic of South Viet-Nam to participate in the debate on the special report of the Security
Council relating to the consideration of their countries’ application for membership in the United Nations. The
representatives of the two non-member States made statements at the 2354th plenary meeting of the General
Assembly on 19 September 1975.

36. At its thirty-first session, the General Assembly decided (A/31/PV.79, para. 6) to invite the Perma-
nent Observer of the Socialist Republic of Viet-Nam to participate in the debate on the special report of the
Security Council on the consideration of his country’s application for membership in the United Nations. The
representative of that non-member State made a statement at the 79th plenary meeting on 26 November 1976.

2. PARTICIPATION OF SPECIALIZED AGENCIES AND OF THE
INTERNATIONAL ATOMIC ENERGY AGENCY

(@) Main Committees

37. Representatives of specialized agencies and of the Intemational Atomic Energy Agency have on
numerous occasions participated in the deliberations of Main Committees.

(b) Plenary meetings
38. Except for the presentation of the annual report of the International Atomic Energy Agency by the
Director-General of that organization at the outset of the consideration of the item in plenary meetings, the spe-

cialized agencies and the International Atomic Energy Agency have not participated in the deliberations of the
General Assembly in plenary meetings.

3. MODALITIES OF HOLDING A JOINT MEETING OF TWO MAIN COMMITTEES OF THE GENERAL
ASSEMBLY

Memorandum to the Under-Secretary-General, Political and
General Assembly Affairs

1. We have been asked about the modalities of holding a joint meeting of the Second and
Third Committees for the purpose of having the President of the Economic and Social Council intro-
duce the report of the Council to both Committees.

2. Joint meetings of these two Committees, and also of other Main Committees, were indeed
held during early sessions of the General Assembly (first through sixth). However, these joint meet-
ings were not held pursuant to any particular rule of procedure, but, in each case we were able to
find, on the basis of an explicit decision of the General Assembly, in general recommended to it by
the General Committee. As a matter of fact, in most of these instances, certain agenda items were
referred to the ‘‘Joint Second and Third Committee’’, i.e., to a special organ that in fact constituted
an amalgamation of two main Committees; however, in at least one instance, this Joint Committee
was instructed by the Assembly to conduct a joint meeting with the Fifth Committee (see
A/C.2&3/L.5, A/C.5/L.24, reproduced in Official Records of the General Assembly, Fourth Ses-
sion, Joint Second and Third Committee, Annex to the Summary records of meetings, p. 1).

3. In spite of the fact that all of the precedents we were able to discover were ones in which
joint organs or meetings were specifically mandated by the General Assembly, it would appear that
the mere conducting of a joint meeting, for the restricted purpose of hearing an address of interest to

8 Official Records of the General Assembly, Thirtieth Session, Annexes, agenda item 8, document A/10250,
para. 23 (a) (i).
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two or more committees and not for the purpose of jointly acting on an agend 1 item, could be de-
cided on by the two bodies concemed without reference to the Assembly or its Jeneral Committee.
It is, therefore, suggested that the joint meeting be announced in an Assembly locument reproduc-
ing the text of a letter that the Chairmen of the Second and Third Committees ' vould address to the
President. This procedure would still enable the President to refer the matter tc the Assembly or to
the General Committee if he considers that necessary or appropriate.

4. As to the chairmanship of the Joint Committee, of the early sessiors this was arranged
either by consultation or by rotation, whether the meeting was a joint one or tliat of a special joint
organ. This would still seem to be the best method to use, and specifically it is s1 ggested that the two
Chairmen consult and agree that they will alternately preside over joint meeti1 gs, and either draw
lots for the first to preside or decide that it be the Chairman of the Second Ccmmittee (merely by
numerical priority).

5. With respect to the records, those of a joint organ were indi ated as such, i.e.
A/C.2&3/ . . .). Since this will not be a joint organ, it is suggested that each sunimary record merely
be issued with two separate symbols, i.e. A/C.2/33/SR. . . and A/C.3/33/SR

30 October 1978

4. QUESTlON WHETHER THE FOURTH COMMITTEE IS COMPETENT TO GRANT A HEARING TO A REP-
RESENTATIVE OF THE PUERTO RICAN SOCIALIST PARTY NOTWITHSTANDING THE FACT THAT
PUERTO RICO 1S NOT INCLUDED IN THE LIST OF TERRITORIES APPROVED B'° THE GENERAL ASs-
SEMBLY TO WHICH THE DECLARATION ON THE GRANTING OF INDEPEND :NCE TO COLONIAL
COUNTRIES AND PEOPLES CURRENTLY APPLIES

Statement made by the Legal Counsel at the 24th meeting
of the Fourth Committee on 24 November 1978°

1. The advice of the Office of Legal Affairs has been requested on the que stion of whether the
Fourth Committee is competent to grant a hearing to a representative of the Puerto Rican Socialist
Party. A letter containing a request to that effect was circulated as a document of the Fourth Com-
mittee at the request of the representative of Cuba (A/C.4/33/14).

2. Puerto Rico is not included in the list of Territories approved by the (ieneral Assembly to
which the Declaration on the Granting of Independence to Colonial Countries a 1d Peoples currently
applies.

3. Atits 1978 session, the Special Committee on the Situation with regar: to the Implementa-
tion of the Declaration on the Granting of Independence to Colonial Countries ind Peoples consid-
ered an item entitled “‘Special Committee decision of 2 September 1977 conct rning Puerto Rico’’
and adopted a resolution on the subject'® which does not contain any recomme dation to the effect
that the General Assembly is to include Puerto Rico in the list of Territories to w tich the Declaration
is applicable.

4. In the report of the Special Committee covering its work during 1978 submitted to the
General Assembly at its thirty-third session,!! Puerto Rico is not listed in the : ection of the report
dealing with Territories considered by the Special Committee during the periol covered by the re-
port. The question of Puerto Rico is covered under a separate subheading of cl apter I entitled “‘F.
Question of the list of Territories to which the Declaration is applicable’’.

5. The Secretary-General’s memorandum entitled ‘‘Organization of the thirty-third regular
session of the General Assembly, adoption of the agenda and allocation of items’’ (A/BUR/33/1)
contains the following paragraph relating to item 24 of the draft agenda (Implem entation of the Dec-
laration on the Granting of Independence to Colonial Countries and Peoples):

9 The above statement was distributed in accordance with a decision taken by the Fsurth Committee at its
25th meeting on 24 November 1978 as document A/C.4/33/15.

10 A/33/23 (Part 1), chap. 1, sect. F.

' A/33/23 and Add.1-9.
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€22.  With regard to item 24 of the draft agenda (Implementation of the Declaration on
the Granting of Independence to Colonial Countries and Peoples), the General Committee may
wish to consider referring to the Fourth Committee, as was done at previous sessions, all the
chapters of the report of the Special Committee (A/33/23 and Add.1-9) relating to specific Ter-
ritories. This would again enable the General Assembly to deal in plenary meetings with the
question of the implementation of the Declaration as a whole.”’
6. In paragraph 29 of his memorandum, the Secretary-General stated the following:

“‘Subject to changes made by the General Committee in the light of the comments con-

tained in paragraphs 19 to 28 above, the allocation of the items of the draft agenda, as based on
previous practice, would be the following:

“‘Plenary meetings

‘e

*‘24. Implementation of the Declaration on the Granting of Independence to Colonial
Countries and Peoples . . . :
““(@) Report of the Special Committee on the Situation with regard to the Im-
plementation of the Declaration on the Granting of Independence to Colonial
Countries and Peoples;
“‘(b) Report of the Secretary-General.

““‘Fourth Committee

‘9. Implementation of the Declaration on the Granting of Independence to Colonial
Countries and Peoples: report of the Special Committee on the Situation with regard
to the Implementation of the Declaration on the Granting of Independence to Colo-
nial Countries and Peoples [chapters relating to specific Territories] . . .”’

7. Atits 4th and 5th plenary meetings, on 22 September 1978, the General Assembly adopted
the agenda (A/33/251/Rev. 1) and the allocation of agenda items (A/33/252) for its thirty-third regu-
lar session. In so far as item 24 is concerned, the Assembly decided that this item was to be consid-
ered in plenary meetings and to allocate to the Fourth Committee all chapters of the report of the
Special Committee relating to specific Territories so that it might deal in plenary meetings with the
question of the implementation of the Declaration as a whole. (See letter dated 22 September 1978
from the President of the General Assembly to the Chairman of the Fourth Committee informing
him of the items allocated to that Committee (A/C.4/33/1).)

8. In these circumstances, it is the view of the Office of Legal Affairs that the question of
Puerto Rico is not a question before the Fourth Committee since it is not on the list of Territories to
which the Declaration applies and consequently not in any of the chapters of the report of the Special
Committee dealing with specific Territories allocated to the Committee by the General Assembly.
Since the General Assembly has reserved to itself the consideration of the question of the implemen-
tation of the Declaration as a whole, which in the view of the Office of Legal Affairs, is the context
in which the question of Puerto Rico has hitherto been considered, it would not be within the compe-
tence of the Fourth Committee to consider or grant the request contained in document A/C.4/33/14
without express authorization from the General Assembly.!?

12 At its 26th meeting on 27 November 1978, the Fourth Committee agreed that its Chairman be authorized
to bring to the attention of the President of the General Assembly document A/C.4/33/14 for such treatment as he
might deem appropriate (Report of the Fourth Committee to the General Assembly at its thirty-third session on
agenda item 24 (A/33/460), para. 16.)
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5. CONTRIBUTION OF NON-MEMBER STATES, UNDER REGULATION 5.9 OF TH : FINANCIAL RULES
AND REGULATIONS OF THE UNITED NATIONS, TO THE EXPENSES OF ‘‘" REATY BODIES’® OF
WHICH THEY ARE MEMBERS AND OF ORGANS OF CONFERENCES IN WHICH THEY
PARTICIPATE—MEANING OF THE TERM ‘‘PARTICIPATE’’ IN THE CONTEXT OF REGULATION
5.9—QUESTION WHETHER THE EXPENSES REFERRED TO IN THAT REGULATION ARE LIMITED
TO THOSE INCURRED IN THE HOLDING OF THE MEETINGS OF THE ORGA!IS OR CONFERENCES
CONCERNED

Memorandum to the Officer-in-Charge, Budget Division,
Office of Financial Services

1. I refer to your memorandum of 16 January 1978 concerning cont ibutions from non-
member States under regulation 5.9 of the Financial Rules and Regulations of he United Nations'?
in which you sought our views on two specific matters: (a) the precise meaning of the term *‘treaty
bodies’” and a definitive list of such bodies currently involved; (b) the meaning >f the term *‘partici-
pate’’ in the context of the second sentence of regulation 5.9.

2. For the purpose of regulation 5.9, ‘‘treaty bodies’’ are bodies established in accordance
with the provisions of the treaties concerned and which are financed from Unite 1 Nations appropria-
tions. Although the Charter of the United Nations is also a treaty, the principal a1d subsidiary organs
of the United Nations established in accordance with the provisions of the Chirter are not *‘treaty
bodies’’ envisaged in regulation 5.9. The treaty bodies currently involved are the following:

(a) International Narcotics Control Board

The Board was established in accordance with the provisions of the 1961 { ingle Convention on
Narcotic Drugs (which entered into force on 13 December 1964).'4 Paragraph 1 of article 9 of the
Convention, as amended by article 2 of the 1972 Protocol,'* provides that the Board shall consist
of thirteen members to be elected by the Economic and Social Council of th: United Nations as
follows:

“'(a) Three members with medical, pharmacological or pharmaceut cal experience from

a list of at least five persons nominated by the World Health Organizatic n; and

“(b) Ten members from a list of persons nominated by the Me nbers of the United
Nations and by Parties which are not Members of the United Nations.’’ (Italics added.)

Paragraph 6 of the same article states that ‘“The members of the Bo..rd shall receive an
adequate remuneration as determined by the General Assembly’’.
The general provision on expenses is contained in article 6 which reads:

*“The expenses of the Commission and the Board will be borne by t 1e United Nations in
such manner as shall be decided by the General Assembly. The Parties wt ich are not members
of the United Nations shall contribute to these expenses such amounts as tt e General Assembly
shall find equitable and assess from time to time after consultation with the Governments of
these Parties.’’

The Commission referred to in article 6 is the Commission on Narcotic [ rugs which is a sub-
sidiary organ of the Economic and Social Council and not a treaty body althiugh the Convention
entrusts the Commission with specific functions.

13 Reading as follows:

**States which are not Members of the United Nations but which become parties to the Statute of the
International Court of Justice or treaty bodies financed from United Nations approg -iations shall contribute
to the expenses of such bodies at rates to be determined by the General Assembl/. States which are not
Members of the United Nations but which participate in organs or conference: financed from United
Nations appropriations shall contribute to the expenses of such organs or conferen :es at rates to be deter-
mined by the General Assembly, uniess the Assembly decides with respect to any such State to exempt it
from the requirement of so contributing. Such contributions shall be taken into account as miscellaneous
income.”’

!4 United Nations, Treaty Series, vol. 520, p. 151.
15 E/CONF.63/9.

169



Both the Commission on Narcotic Drugs and the International Narcotics Control Board are
entrusted with further functions under the 1971 Convention on Psychotropic Substances (which en-
tered into force on 16 August 1976).!% Article 24 of this Convention, entitled ‘‘Expenses of inter-
national organs incurred in administering the provisions of the Convention’’, reads as follows:

‘“The expenses of the Commission and the Board in carrying out their respective functions
under this Convention shall be borne by the United Nations in such manner as shall be decided
by the General Assembly. The Parties which are not Members of the United Nations shall con-
tribute to these expenses such amounts as the General Assembly finds equitable and assesses
from time to time after consultation with the Governments of these Parties.””

Each of the two above-mentioned Conventions thus contains provisions concerning vontribu-
tions by States Parties which are not Members of the United Nations to the expenses borne by the
United Nations.!”

(b) Human Rights Committee
This Committee was established by the International Covenant on Civil and Political Rights
(which entered into force on 23 March 1976).!8 It consists of eighteen members nominated and

elected by the States Parties to the Covenant. Article 28 of the Covenant specified that the members
of the Committee shall serve in their personal capacity. Articles 35 and 36 of the Covenant which

involve financing from United Nations appropriations for the Committee read as follows:
“‘Article 35

*“The members of the Committee shall, with the approval of the General Assembly of the
United Nations, receive emoluments from United Nations resources on such terms and condi-
tions as the General Assembly may decide, having regard to the importance of the Committee’s
responsibilities.

“‘Article 36

‘The Secretary-General of the United Nations shall provide the necessary staff and facil-
ities for the effective performance of the functions of the Committee undey the present
Covenant.”’

In addition the Covenant provides for the possibility of the appointment of ad hoc conciliation
commissions and stipulates that the States Parties concerned shall share equally all the expenses of
the members of the commissions in accordance with estimates to be provided by the Secretary-
General of the United Nations; the Secretary-General is empowered to pay the expenses of the
members of the commissions, if necessary, before reimbursement by the States Parties concerned
(see article 42).

(c) Committee on the Elimination of Racial Discrimination

This Committee was established by the International Convention on the Elimination of All
Forms of Racial Discrimination (which entered into force on 4 January 1969).!9 It consists of eight-
een experts serving in their personal capacity. Like the Human Rights Committee, the members of
this Committee are nominated and elected by the States Parties to the Convention. Article 8 (6) of
the Convention provides that ‘‘States Parties shall be responsible for the expenses of the members of
the Committee while they are in performance of Committee duties’’. The Convention further con-
tains provisions similar to those of the International Covenant on Civil and Political Rights with
respect to the possibility of the appointment of ad hoc conciliation commissions whose expenses are
shared by States Parties (see article 12).

(d) Group to Consider Periodic Reports on Apartheid

According to paragraph | of article IX of the International Convention on the Suppression and
Punishment of the Crime of Apartheid (which entered into force on 18 July 1976),2° the Chairman

18 E/CONF.58/6.

'7 See para. 8 below.

'8 United Nations, Treaty Series, vol. 999. Also reproduced in the Juridical Yearbook, 1966, p. 178.
Y Ibid., vol. 660, p. 195. Also reproduced in the Juridical Yearbook, 1965, p. 63.

20 General Assembly resolution 3068 (XX VIII). Also reproduced in the Juridical Yearbook, 1973, p. 70.
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of the Commission on Human Rights shall appoint a group consisting of thr:e members of the
Commission who are also representatives of States Parties to the Convention, 15 consider periodic
reports submitted by States Parties on measures they have adopted to give effect to the provisions of
the Convention. Paragraphs 2 and 3 of the same article read as follows:

‘“If, among the members of the Commission on Human Rights, there are no repre-
sentatives of States Parties to the present Convention or if there are fewer th in three such repre-
sentatives, the Secretary-General of the United Nations shall, after consultig all States Parties
to the Convention, designate a representative of the State Party or represen atives of the States
Parties which are not members of the Commission on Human Rights to tak¢ part in the work of
the group established in accordance with paragraph 1 of this article until such time as repre-
sentatives of the States Parties to the Convention ar: elected to the Commission on Human
Rights.

““The group may meet for a period of not more than five days, either bt fore the opening or
after the closing of the session of the Commission on Human Rights, to «onsider the reports
submitted in accordance with article VII.””

Although the group is appointed by the Chairman of a functional commissi »n of the Economic
and Social Council, it should be considered a treaty body within the meaning of egulation 5.9 since
its appointment is pursuant to the provisions of the Convention. There is no provision in the Conven-
tion relating to expenses.

3. The above list does not include (i) bodies envisaged in the treaties but v hose establishment
depends on special circumstances (e.g. the ad hoc conciliation commissions refe red to in paragraph
2 (b) above) and (ii) bodies which may be convened to implement the provis ons of treaties and
which may require servicing of their meetings by the United Nations (e.g., case : similar to the Pre-
paratory Committee for the Review Conference on the Non-proliferation Tre:ty and the Review
Conference itself held in 1974 and 1975).

4. An Appeals Committee consisting of three members and two alternates was appointed pur-
suant to article 12 (3) (b) (ii) of the 1953 Protocol for Limiting and Regulating th: Cultivation of the
Poppy Plant, the Production of, International and Wholesale Trade in, and Us: of Opium (which
entered into force on 8 March 1963).2' The members of the Appeals Committee ¢ hall, in accordance
with arrangements made by the Secretary-General, receive remuneration only fo * the duration of the
sittings of the Committee. Since there have been no sittings of the Committee no expenses have
been incurred.

5. We are unaware of any bodies established by the commodities agreem ents that would in-
volve expenses of the United Nations.

6. We note that where the General Assembly itself (instead of a confere nce) undertakes to
examine and draft a treaty, the Secretary-General submits to the Assembly, betre the adoption of
the treaty, a Note on administrative and financial implications of those provisicns of the treaty in-
volving United Nations expenses. This is true in the cases referred to in paragrap s 2 (b),2 (c)* and
d)* above.

7. As to your second question, your assumption concerning the meaning of the term *‘partici-
pate’’ in the context of regulation 5.9 is correct, i.e., it implies full membersh p with the right to
vote.

8. I understand that you wish to have our views on a further question, ramely whether the
expenses to which non-member States are required to contribute under regulatio 1 5.9 are limited to
those incurred in the holding of the meetings of the bodies concerned or cover “‘all’’ expenses in-
volved in the functioning of such bodies. From the legal point of view. we believ:- that in general the
latter interpretation should prevail. Thus, in the Commentary on the Conventic-n on Psychotropic
Substances?® (referred to as the Vienna Convention below), it is stated that the Hbligation imposed

21 United Nations, Treaty Series, vol. 456, p. 3.

2 See Official Records of the General Assembly, Twenty{irst Session, Annexes, ager da item 62, document
A/C.5/1102,

2 tbid., Twentieth Session, Annexes, agenda item 58, document A/C.5/1051.

2 Document A/C.3/L.2023.

25 United Nations publication, Sales No. E.76.X1.5 (E/CN.7/589).
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upon Parties by article 24 (see paragraph 2 (a), third subparagraph above) is more limited than that
for which article 6 of the Single Convention on Narcotic Drugs (see paragraph 2 (2), second sub-
paragraph above) provides. It goes on to say:

*‘The latter provision requires that Parties which are not Members of the United Nations
bear an equitable share of all expenses of the Commission and the Board, and this comprises
the expenses incurred in carrying out their functions not only under the Single Convention, but
also under other treaties (including of course the Vienna Convention) and, in the case of the
Commission, under the Charter. Parties to the Vienna Convention which are neither Members
of the United Nations nor parties to the Single Convention would however under article 24 of
the Vienna Convention be obligated to pay only their equitable share of those expenses of the
Commission and the Board which are due to the work of those organs under the Vienna Con-
vention. But the far greater part of the work of the two organs under the Single Convention or
under the Charter would also be work under the terms of the Vienna Convention, since the aims
of the Conventions, although not fully identical, are in any event largely overlapping, and are
also a part of the task of the United Nations to promote solutions of social, health and related
problems pursuant to Article 35 of the Charter. Moreover, the Commission is under both Con-

ventions explicitly authorized to consider all matters pertaining to their aims. The portion of the
expenses of the Commission and the Board which is exclusively due to their work under the

Single Convention or under the Charter and not also to their functions under the Vienna Con-
vention will therefore be only a minor part of their total costs.’"2
9. Another example is the case of UNCTAD. Paragraph 29 of General Assembly resolution
1995 (XIX) establishing UNCTAD provides:
““The expenses of the Conference, its subsidiary bodies and secretariat shall be borne by
the regular budget of the United Nations, which shall include a separate budgetary provision for
such expenses. In accordance with the practice followed by the United Nations in similar cases,
arrangements shall be made for assessments on States not members of the United Nations
which participate in the Conference.’’
It is clear that the expenses involved are all expenses of UNCTAD including those of the Secretariat.

10. We would, however, accept a restrictive interpretation in certain cases where the organ or
the conference concerned is serviced entirely by existing substantive staff and not by a unit created
specially for that purpose. Thus, while the expenses involved, for example, in the Third United
Nations Conference on the Law of the Sea include those of the Secretariat of that Conference, the
expenses of such conferences as the Conference on the Law of Treaties which are serviced by exist-
ing Office of Legal Affairs staff are limited to those incurred in the holding of the Conference. It
should be noted that non-members are assessed only for the duration in which they participate in
the organ or conference concerned and in accordance with the scale of assessment. Consequently, it
is not likely that their financial obligation would be excessive.

1 February 1978

6. EVENTUALITY OF PROPOSALS INVOLVING EXPENDITURES BEING VOTED ON AT THE TENTH SPE-
CIAL SESSION OF THE GENERAL A SSEMBLY—QUESTION WHETHER, SHOULD THAT EVENTUALITY
MATERIALIZE, THE ADVISORY COMMITTEE ON ADMINISTRATIVE AND BUDGETARY QUESTIONS
AND THE FIFTH COMMITTEE SHOULD BE CONVENED IN THE LIGHT OF RULE 153 OF THE RULES
OF PROCEDURE OF THE GENERAL ASSEMBLY

Memorandum to the Secretary of the Fifth Committee

1. In your memorandum of 6 April 1978, you requested the advice of the Office of Legal
Affairs with regard to the question of convening ACABQ and the Fifth Committee, in the event that

% Ipid., p. 372.
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the tenth special session is to adopt decisions having financial implications, in the light of rule 153 of
the General Assembly’s rules of procedure.

2. The relevant provision in connexion with the question under review is contained in the
second sentence of rule 153 of the General Assembly’s rules of procedure. It -eads as follows:

. No resolution in respect of which expenditures are anticipate 1 by the Secretary-
General shall be voted by the General Assembly until the Administrative a d Budgetary Com-
mittee (Fifth Committee) has had an opportumty of stating the effect of th: proposal upon the
budget estimates of the United Nations.’

3. Clearly, this provision makes it mandatory for the Fifth Committee to :onsider any propo-
sal involving expenditures before such proposal is voted on by the Assembly. The rule as it is now
formulated allows for no exceptions. Nevertheless, as you correctly indicated, he General Assem-
bly is master of its own procedure, to the extent that such procedure is not tased on provisions
contained in the United Nations Charter (such as for example, rules 82, 83 and 85). Consequently,
the Assembly could, preferably on the basis of consensus, decide to suspend th. application of this
rule if there are valid and practical reasons for avoiding the convening of the Fift | Committee during
the tenth special session. In this connexion, your attention is drawn to what we believe is the most
pertinent precedent for not convening the Fifth Committee during a special session. At the 2349th
plenary meeting of the General Assembly (held during the seventh special session), the Assembly
adopted a draft resolution on development and international economic co-operation after hearing the
following statement by the Under-Secretary-General for Political and General Assembly Affairs:

*“The draft resolution recommended by the Ad Hoc Committee incorf orates a number of
proposals regarding development and international economic co-operation

*“23.  Should the draft resolution be adopted, financial implications 'vill arise in respect
of some of the provisions requiring action by the Secretary-General or unit. of the Secretariat.
In accordance with past practice at previous special sessions and in view of the convening later
today of the thirtieth regular session of the General Assembly, the Secretary -General intends to
deal with the financial implications which may arise from any resolution ad( pted at the seventh
special session as may be required either in the context of the final perforiiance report of the
1974-1975 biennium or in revised estimates for the 1976-1977 biennium. 27

Several decisions giving rise to expenditures were adopted by the seventh speci il session?® but the
convening of the Fifth Committee was avoided for practical considerations, in jarticular, the con-
vening of the thirtieth regular session immediately after the special session.

4. Inconclusion, it is our view that if resolutions involving expenditures a e to be voted on by
the General Assembly during the special session devoted to disarmament, the r quirements of rule
153 should, if possible, be satisfied. If this procedure presents difficulties, cons ultations regarding
the procedure to be followed should be held in advance of the session among re;resentatives of the
various regional groups and, if there is general agreement, the General Assemhly could decide to
follow the precedent established at the seventh special session, i.e., to act on th: substance of pro-
posals and to refer their administrative and financial aspects to the following re¢ gular session. The
financial implications of any resolutions adopted by the tenth special session cou'd then be included
in the Secretary-General’s revised estimates for the 1978-1979 biennium and sulmitted to the Gen-
eral Assembly for its consideration and approval during the course of the thirty-th rd regular session.

11 April 1978

7. COMMITTEE ESTABLISHED UNDER GENERAL ASSEMBLY RESOLUTION 22/174—QUESTION
WHETHER THE COMMITTEE ON CONFERENCES HAS THE COMPETENCE, UM DER ITS TERMS OF

27 Official Records of the General Assembly, Tenth Special Session, Plenary Meeti 1gs, 2349th meeting,
paras. 22 and 23.
28 Ibid., paras. 28 and 29.
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REFERENCE AND IN THE LIGHT OF THE CRITERIA ADOPTED BY THE GENERAL ASSEMBLY IN RES-
OLUTION 3415 (XXX), TO AUTHORIZE THE PROVISION OF MEETING RECORDS FOR THE SAID
COMMITTEE

Memorandum to the Chief, Planning and Meeting Services
Section, Department of Conference Services

1. Itis to be noted that General Assembly resolution 32/174 of 19 December 1977 establish-
ing a committee of the whole to oversee and monitor the progress in the establishment of the new
international economic order, requests the Secretary-General, in paragraph 9, ‘‘to ensure that the
Committee receives the necessary documentation to enable it to accomplish its tasks . . . and au-
thorizes the Committee to request the Secretary-General to provide specific reports in this regard in
co-operation with the appropriate organs, organizations, other bodies and conferences of the United
Nations system’’, but does not expressly authorize the Secretary-General to provide summary rec-
ords for its meetings. By its resolution 3415 (XXX) of 8 December 1975, the General Assembly
endorsed, on an experimental basis, certain criteria for the provision of meeting records, one of
which being that newly established bodies are only furnished with meeting records ‘‘by an express
decision’’ of the General Assembly (see A/C.5/1670, para. 14 (2)). The Committee on Conferences,
in its report to the thirty-second session of the General Assembly, recommended to the Assembly
that the criteria which were adopted on an experimental basis for the 1976-1977 biennium should be
continued and used more widely.?® The General Assembly endorsed this recommendation (see
paragraph 4 of section II of resolution 32/71 of 9 December 1977).

2. The practice of the General Assembly shows clearly that a request to the Secretary-General
‘“to ensure that the Committee receives the necessary documentation to enable it to accomplish its
tasks”’ or to provide ‘‘all the necessary facilities’” or ‘‘all possible assistance’” does not extend to
provision of summary records, unless this is expressly spelt out. Several examples of such express
provision for meeting records appear in recent Assembly resolutions (see for instance resolution
32/167 of 19 December 1977 convening the United Nations Conference on the Establishment of the
United Nations Industrial Development Organization as a Specialized Agency, paragraph 4 of which
requests the Secretary-General ‘‘to make the necessary arrangements for holding the Confer-
ence . . ., to submit to the Conference all relevant documentation and to arrange for the necessary
staff, facilities and services that it will require, including the provision of summary records’’).

3. Itremains to be determined whether the General Assembly has in any way delegated to the
Committee on Conferences the authority to make the ‘‘express decision’’ that a newly established
subsidiary organ shall have meeting records. In this context it is necessary to examine the terms of
reference of the Committee on Conferences as well as General Assembly resolution 3415 (XXX)
referred to above, by which the Committee on Conferences was entrusted with certain tasks relating
to the application of the criteria for the provision of meeting records.

1. Terms of reference of the Committee on Conferences

4. The terms of reference of the Committee on Conferences, as laid down in paragraph 3 of
General Assembly resolution 32/72 of 9 December 1977, are as follows:

(a) To advise the General Assembly on the calendar of conferences;

(b) To act on behalf of the General Assembly in dealing with departures from the approved
calendar of conferences that have administrative and financial implications;

(¢) Torecommend to the General Assembly means to provide the optimum apportionment of
conference resources, facilities and services, including documentation, in order to ensure their most
efficient and effective use;

(d) To advise the General Assembly on the current and future requirements of the Organiza-
tion for conference services, facilities and documentation;

** Official Records of the General Assembly, Thirty-second Session, Supplement No. 32 (A/32/32), para.
145 (4).
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(¢) To advise the General Assembly on means to ensure improved co-« rdination of confer-
ences within the United Nations system, including conference services and faci ities, and to conduct
the appropriate consultation in that regard.

5. It is clear from the above text that the Committee on Conference: does not have any
explicit authority to decide whether a subsidiary body not specifically authori‘ed to have meeting
records by the General Assembly may, nevertheless, have such records. Paragr. phs (a), (c), (d) and
(e) deal exclusively with advisory and consultative functions which the Comm ttee is to exercise in
relation to the General Assembly itself and not to subsidiary organs. Paragra] h (b) authorizes the
Committee ‘‘to act on behalf of the General Assembly in dealing with departur¢ s from the approved
calendar of conferences that have administrative and financial implications’’. "'he ‘‘departures’’ in
question involve matters such as proposed changes in date or venue of a session >f a particular body,
and authority to permit the provision of meeting records cannot be inferred from such wording. It
must be concluded, therefore, that the terms of reference of the Committee on Conferences, taken
by themselves, neither expressly or impliedly allow the Committee to author ze the provision of
meeting records to any newly established subsidiary organ in respect of which tlie Assembly has not
made an ‘‘express decision’” calling for the provision of meeting records. The Assembly has re-
served for itself the authority to settle such questions.

II. General Assembly resolution 3415 (XXX)

6. As noted above, the General Assembly, by its resolution 3415 (XX:), endorsed certain
criteria for meeting records of United Nations bodies and, in paragraph 5 ther >of, requested:

‘‘the Committee on Conferences to monitor the application of the cr teria, to review, on
the basis of appropriate consultations, the optimum requirements for recor is of bodies and or-
gans of the United Nations, to report on progress made in applying the (riteria and to make
recommendations as required for consideration by the General Assembly *’

7. The above text does not expressly authorize the Committee on Conferences to provide
meeting records to a committee not otherwise entitled to such records, and a rc view of the debates
leading to the adoption of the resolution confirms that such authority cannot t e inferred from the
text. In fact, those records lend support to the contrary view.

8. Paragraph 5 of the original version (A/C.5/1..1249) of the draft r solution which, in
arevised form (A/C.5/1..1249/Rev.2 as orally amended) became resolution 3415 (XXX), provided
that the Committee on Conferences was to be entrusted ‘‘with the task of car-ying out proposals
for reducing meeting records’’ (without, however, ‘‘impairing the effectiveness of the bodies
concerned™’). Referring to a revised version of the original draft in which pa -agraph 5 had been
rendered identical with paragraph 5 of the resolution as subsequently adopted, the representative
of Sri Lanka, speaking at the Fifth Committee’s 1742nd meeting on 18 Novem ser 1975, stated the
following:

*‘The original draft resolution (A/C.5/L.1249) had suggested that the “ommittee on Con-
ferences should be entrusted with the task of carrying out proposals for reilucing meeting rec-
ords without impairing the effectiveness of the bodies concerned. Althougl Sri Lanka held the
Committee on Conferences in high regard, it felt that it was not the approjriate Committee to
evaluate the comparative usefulness of United Nations bodies. That was the task of the General
Assembly. His delegation therefore welcomed the amendments to paragr: ph 5 in the revised
draft (A/C.5/L.1249/Rev.1). Nevertheless, it would welcome an assurance hat the conclusions
of the Committee on Conferences would be merely recommendations to the General Assembly,
which would make the final decision.’"°
9. ltis, therefore, to be concluded that the General Assembly, in its resol ution 3415 (XXX),

has not delegated to the Committee on Conferences the power to decide that subsidiary organs of the
Assembly shall have summary records. At the very most, that resolution author zes the Committee
to recommend to the Assembly whether or not a subsidiary organ should have re cords, the power of
decision being reserved to the Assembly itself.

S Ibid., Thirtieth Session, Fifth Committee, 1742nd meeting, para. 27.
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III. Conclusion

10. There is no existing delegation of authority which would permit the Committee on Con-
ferences to authorize meeting records for a subsidiary organ of the General Assembly, in respect of
which the Assembly has made no express decision to this effect. The Committee, however, could
recommend to the Assembly which subsidiary organs should, or should not, be provided with meet-
ing records. The financial implications of such recommendations would require appropriate action
by organs such as the ACABQ and the Fifth Committee of the Assembly.3!

16 March 1978

8. MEETINGS OF THE BUREAUX OF THE COMMISSION ON HUMAN SETTLEMENTS AND OF THE Gov-
ERNING COUNCIL OF THE UNITED NATIONS ENVIRONMENT PROGRAMME—QUESTION WHETHER
THE TRAVEL EXPENSES OF THE MEMBERS OF THE BUREAUX SHOULD BE MET BY THE GOVERN-
MENTS CONCERNED OR BY THE UNITED NATIONS—CRITERIA SET FORTH IN GENERAL ASSEMBLY
RESOLUTION 1798 (XVII)

Memorandum to the Acting Executive Officer, Department
of Administration and Management
1. You have raised with us the question of the payment of travel expenses for the members of
the bureaux of the Commission on Human Settlements and of the Governing Council of the United
Nations Environment Programme, when attending the bi-annual meetings called for by the General
Assembly in section VI, paragraph 1, of its resolution 32/162 of 19 December 1977. That paragraph
reads as follows:

“‘l1. Urges in particular, that the Executive Director of the Centre and the bureau of the
Commission on Human Settlements should meet biannually with the Executive Director of the
United Nations Environment Programme and the bureau of its Governing Council to review
together their respective priorities and programmes for improving human settlements and to
strengthen and extend co-operation between the two organizations;’”

2. Unfortunately, the statement of financial implications (A/C.2/32/L..89) submitted in con-
nexion with the consideration of the relevant draft resolution at the thirty-second session of the Gen-
eral Assembly provides no guidance on the question here concerned. It is entirely silent on the mat-
ter whether the travel expenses involved should be met by Governments or by the United Nations. In
such circumstances it is necessary to have recourse to the basic principles established by the General
Assembly for the payment of travel and subsistence allowances to members of organs and subsidiary
organs of the United Nations, to ascertain whether they contain clear guidance. These basic princi-
ples are to be found in General Assembly resolution 1798 (XVII) of 11 December 1962.

3. Before turning to the provisions of that resolution, it should be pointed out that both the
Commission on Human Settlements (established pursuant to General Assembly resolution 32/162 as
a Standing Commission of the Economic and Social Council and governed by the rules of procedure
of the Council) and the Governing Council of the United Nations Environment Programme (created
by the General Assembly in its resolution 2997 (XXVII) of 15 December 1972, and having its own
rules of procedure (UNEP/GC/3/Rev.D) come within the definition of ‘‘organs and subsidiary or-
gans of the United Nations’’ to which resolution 1798 (XVII) applies. The Bureau of the Commis-

31 After an extensive and in-depth discussion, the Committee on Conferences agreed to the following: while
noting the importance of the work of the Committee established under General Assembly resolution 32/174 and
the context in which the request was made, the Committee, guided by General Assembly resolutions 2538
(XXIV) and 3415 (XXX) on the subject of provision of summary records and noting the explicit exclusion of the
provision of summary records in the relevant statement of financial implications, ‘‘decided that a decision of that
nature would rest with the General Assembly '’ (Official Records of the General Assembly, Thirty-third Session,
Supplement No. 32 (A/33/32), vol. 1, para. 37).

The Committee however commended to the consideration of the Committee established under General As-
sembly resolution 34/174 the working solution proposed by the Secretariat (i.e., statements of positions could be
recorded by the Secretary of the Committee, cleared by the Rapporteur with the delegations concerned and
reflected in the Committee’s report (ibid., para. 36).
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sion consists of a Chairman, three Vice-Chairmen and a Rapporteur. and tha: of the Governing
Council of a President, three Vice-Presidents and a Rapporteur. The number >f persons here in-
volved on both bureaux thus amounts to 10, and it is envisaged that they will b: required to attend
bi-annual meetings. The resolution in question does not lay down the venue of these meetings, this
presumably being established by consultation between the Executive Direc ors of the organs
involved.

4. General Assembly resolution 1798 (XVII) provides in its paragraph - (a) that:

**Travel and subsistence expenses shall be paid in respect of members of organs and sub-
sidiary organs who serve in an individual personal capacity and not as repr :sentatives of Gov-
emments.”’

Members of the bureaux of both the Commission and of the Governing Coun il are elected from
among the representatives of States serving on those bodies, and they cease to serve on those
bureaux if they lose their representative capacity. It has, furthermore, not been he practice to con-
sider the entire bureaux of United Nations organs, composed of States, as comi 1g within the terms
of paragraph 2 (a) of resolution 1798 (XVII). Had this been the case, the United Nations would, for
example, have been responsible for the annual travel of the officers of the Economic and Social
Council to its sessions in New York or Geneva. Many other examples could be found. To regard the
members of the bureaux of the two bodies here concerned as coming within the t rms of paragraph 2
(a) could thus, by analogy, lead to a very large extension of the liability of th¢ United Nations to
meet travel expenses. Such an extension would only appear warranted by decision of a competent
deliberative organ.

5. The second basic principle established by resolution 1798 (XVII), in paragraph 2 (), is
that **. . . neither travel nor subsistence allowances shall be paid in respect of m mbers of organs or
subsidiary organs who serve as representatives of Governments . . .”’. This pr:nciple is subject to
certain special exceptions, laid down in paragraph 3. Most of those exceptions v ould clearly not be
applicable to the situation now under consideration. However, paragraph 3 (£) (ii) provides that
travel and subsistence expenses shall be paid in respect of: ‘‘One member of an >rgan or subsidiary
organ serving as its designated representative at meetings of a second organ or subsidiary organ’’,
while similar provisions are extended, in paragraph 3 (b) (iii) to: “‘One represen:ative of a Member
State or one alternate participating in a subsidiary organ instituted by the Geneial Assembly or the
Security Council and which is required, by decision of the parent organ, to work away from United
Nations Headquarters in the performance of a special task . . .”’. It should be cotsidered whether or
not the present case comes at least within the spirit of these two exceptions.

6. Taken together, these exceptions envisage situations where a representative of one organ
travels to attend meetings of another organ and where a particular organ as a whole is charged with a
special task and is required for that purpose to travel to a designated meeting p ace. In the present
situation part of one organ is instructed to meet with part of another to carry out a new responsibility.
It can be cogently argued that by urging the bureaux of the Commission and of thz Governing Coun-
cil to meet for the stated purpose of review of programmes and priorities for sti 2ngthening and ex-
tending co-operation, the General Assembly has charged representatives of the organs concerned
with ‘‘the performance of a special task’’. It could thus be maintained that, on : n ad hoc basis and
having in mind the very particular circumstances created by General Assembly resolution 32/162,
the Assembly, by urging the entire bureaux to meet, has created by implication f >r present purposes
only an exception in conformity with the spirit of the exceptions appearing in [ aragraphs 3 (b) (ii)
and (iii) of resolution 1798 (XVII). However, as there is nothing in the record .o indicate that this
was the clear intention of the Assembly—the relevant financial estimates being nute on this point,
one way or the other—the Secretary-General, before reaching a conclusion of the nature just set out,
might wish to refer the matter to the Advisory Committee on Administrative and Budgetary Ques-
tions for its views.3?

19 June 1978

32 At the thirty-third session of the General Assembly, the Secretary-General informe 1 the Fifth Committee
that after carefully reviewing operative paragraph 1 (vi) of resolution 32/162, he had come to the conclusion that
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9.  VISIT OF A WORKING GROUP OF THE COMMISSION ON HUMAN RIGHTS TO THE COUNTRY DES-
IGNATED IN ITS TERMS OF REFERENCE—QUESTION WHETHER SUCH A VISIT REQUIRES THE PAR-
TICIPATION OF ALL THE MEMBERS OF THE GROUP—APPLICABILITY OF THE RULE ON QUORUM OF
THE RULES OF PROCEDURE OF THE FUNCTIONAL COMMISSIONS OF THE ECONOMIC AND SOCIAL
CoUNCIL

Memorandum to the Under-Secretary-General for Political and General
Assembly Affairs

1. By your memorandum of 26 June you inquired as to the legal propriety of an expected
decision of a Working Group of the Commission on Human Rights to proceed with a visit to the
country designated in its terms of reference, even though its Chairman would not accompany the
Group.

3. In light of the resolutions which established the Working Group, it appears clear that the
Commission expects the Working Group, as such, to visit the country concerned, rather than for its
members to do so individually. The question therefore arises whether a visit by the Group requires
the participation of all its members.

4. There are no specific rules governing ‘‘visits’", either in the rules of procedure of the func-
tional commissions of the Economic and Social Council (which are those applicable to the Working
Group), or in the Model rules of procedure for United Nations bodies dealing with violations of
human rights (E/CN.4/1134, annex, which Economic and Social Council resolution 1870 (LVI)
brought to the attention of all organs and bodies of the United Nations dealing with questions of
human rights and fundamental freedoms, but which were not specifically made applicable to the
Working Group), or for that matter in any other rules of procedure. Consequently, the only appli-
cable rules appear to be those governing quorums, in respect of which rule 40 of the rules of proce-
dure of the functional commissions provides that: *‘A majority of the representatives of members of
the commission shall constitute a quorum’’. This is in substance identical to rule 8 of the above-
mentioned Model rules and indeed to the corresponding rules of almost all other United Nations
bodies.

5. In other words, it is sufficient for any act of the Working Group if a majority of its mem-
bers participates therein. Any requirement that all members of an organ participate in a particular
meeting or other activity would of course enable any member to exercise a ‘‘veto’’ over such activ-
ity, merely by declining to participate. For this reason, no requirement of full participation can be
construed, unless it is explicitly provided for.

6. Finally, it should be noted that it does not make any difference that the absent member
would be the Chairman-Rapporteur. Rule 17(!) of the rules of procedure of the functional commis-
sions provides that: *‘If the Chairman finds it necessary to be absent during a meeting or any part
thereof, he shall designate one of the Vice-Chairmen to take his place’’. (Rule 12(d) of the Model
rules is similar.) If the Working Group has no designated Vice-Chairman, then, under rule 23 of the
rules of procedure of the functional commissions, it can elect one, who will then perform the func-
tions of the Chairman in his absence.®

27 June 1978

the members of the two bureaux would participate in the biennial meetings as the designated representatives of
the organ of which they were a member rather than on behalf of their Governments and that, their case being
therefore analogous to those dealt with in paragraph 3 (b) of General Assembly resolution 1798 (XVII), they
would be entitled to reimbursement of travel and subsistence expenses in accordance with the terms of paragraph
4 of that resolution (see document A/C.5/33/42). At its 44th meeting, the Fifth Committee approved the corre-
sponding additional appropriations requested by the Secretary-General (A/C.5/33/SR.44).

33 For details on the background to the above opinion and on subsequent relevant developments, see docu-
ment A/33/331, paras. 23-25.
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10. SEessioNAL WORKING GROuUP OF THE ECONOMIC AND SOCIAL COUNCIL ON REPORTS FROM
PARTIES TO THE INTERNATIONAL COVENANT ON EcCONOMIC, SoOCIA_. AND CULTURAL
R1GHTS*4—QUESTION WHETHER THE SESSIONAL WORKING GROUP SHOUI D BE COMPOSED EX-
CLUSIVELY OF MEMBERS OF THE COUNCIL THAT ARE PARTIES TO THE CO /ENANT

Memorandum to the Director and Secretary
of the Economic and Social Council

1. By paragraph 9 (a) of its resolution 1988 (LX) of 11 May 1976, the E :onomic and Social
Council decided that
‘“‘A sessional working group of the Economic and Social Council, wit1 appropriate repre-
sentation of States parties to the Covenant, and with due regard to equitab e geographical dis-
tribution, shall be established by the Council whenever reports are due for « onsideration by the
Council, for the purpose of assisting it in the consideration of such repors.”’
2. In paragraph 3 (d) of its decision 1978/1 of 13 January 1978, the Coincil decided
““To request Mr. Vladimir Nikiphorovich Martynenko, Vice-Presider t of the Council, to
undertake consultations on the composition of the sessional working group ' vhich will be estab-
lished under item 4 (Implementation of the International Covenant on Economic, Social and
Cultural Rights) of the list of items for the first regular session of 1978; to in site members of the
Council to notify the Secretary-General as early as possible of their interest in participating in
that working group, without prejudice to the final decision of the Council an the composition
thereof to be adopted at the outset of the first regular session of 1978; and to request the Sec-
retariat to make an interim report on the notifications received by 15 Mar:h 1978.”"
Pursuant to this decision, the Secretariat received notifications of interest from fifteen members of
the Council (see E/1978/L.19 and Add.1), including five States that are not partic s to the Covenant.

3. When the resolution and decision referred to in paragraphs | and 2 at ove were approved
by the Council, there was no discussion on record of the purport of the above quoted texts. Con-
sequently, interpretation of paragraph 9 (a) of Economic and Social Council re ;olution 1988 (LX)
must be based on its wording in the context of the entire resolution, taking int» consideration any
relevant provisions of the Covenant.

4. The sessional working group is established by the Council for the purpuise of assisting it in
the consideration of reports submitted by parties to the Covenant. In establishing the working group,

the Council attached two conditions, namely, that it should have ‘‘appropriat: representation of
States parties to the Covenant’’ and that due regard should be given to ‘‘equitabl : geographic repre-

sentation’’. In this context, unless records clearly indicate otherwise, ‘‘appropri ite’’ representation
cannot be taken to mean *‘exclusive’’ representation. Moreover, in paragraph 10 of the same resolu-
tion (i.e. resolution 1988 (LX)) the Council appealed to States *‘to include, if possible, in their
delegations to the relevant sessions of the Economic and Social Council, membe rs competent in the
subject matters under consideration’’. This is to ensure that all members of the Council including
those that are not parties to the Covenant should have representatives competent to discuss the sub-
ject matters of the reports submitted by parties to the Covenant.

5. In its decision 1978/1, the Council invited members of the Council to notify the
Secretary-General of their interest in participating in the working group (see piragraph 2 above).
Although this is done without prejudice to the final decision of the Council on the composition of the
working group, the fact remains that the invitation is addressed to all members of the Council includ-
ing States that are not parties to the Covenant.

6. Article 16 of the Covenant provides that reports from States parties to the Covenant shall
be submitted to the Secretary-General who shall transmit copies ‘‘to the Econom c and Social Coun-
cil for consideration in accordance with the provisions of the present Covenant . While it is clear
that reports are submitted only by Parties to the Covenant, nowhere in the Coven nt is it indicated or
implied that consideration by the Economic and Social Council should in the fir: t instance be made
only by those members of the Council that are Parties to the Covenant.

34 United Nations, Treaty Series, vol. 993. Also reproduced in the Juridical Yearbc ok, 1966, p. 170.
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7. From the foregoing analysis, it is our conclusion that the phrase ‘‘with appropriate repre-
sentation of States Parties to the Covenant’’ means that States parties to the Covenant should be
represented by an appropriate number on the sessional working group. It does not require from a
legal point of view that the sessional working group should be composed exclusively of those mem-
bers of the Council that are Parties to the Covenant.?’

10 April 1978

11.  QUESTION OF THE INCLUSION IN THE AGENDA OF THE ECONOMIC CoMMISSION FOR E UROPE OF
AN ITEM PROPOSED BY A STATE MEMBER OF THE COMMISSION—DUTY OF THE EXECUTIVE
SECRETARY OF THE COMMISSION, UNDER RULE 5 OF THE COMMISSION’S RULES OF PROCE-
DURE,?® TO INCLUDE AN ITEM SO PROPOSED IN THE PROVISIONAL AGENDA AFTER CONSULTA-
TION WITH THE CHAIRMAN—M EANING OF THE WORD ‘‘CONSULTATION'’ IN THIS CONTEXT

Telegram to the Legal Liaison Offices,
United Nations Office in Geneva

Our opinion is that the Executive Secretary of the Economic Commission for Europe has no
alternative but to include in the provisional agenda all items proposed, under the mandatory provi-
sions of rule 6 [of the rules of procedure of the Economic Commission for Europe].3” Under this rule
members have an absolute right to propose items for inclusion in the provisional agenda. The Execu-
tive Secretary must include items so proposed after consultation with the Chairman as required by
rule 5.38 In this context ‘‘consultation’” means informing the Chairman about items to be included
under rule 6 and taking into account, to the extent possible, his views concerning the form of presen-
tation, the order of items, the item titles, etc. Under rule 5, the ultimate responsibility for the prepa-
ration of the provisional agenda remains with the Executive Secretary. Consultation certainly does
not give the Chairman authority to veto the inclusion of items proposed by members under rule 6.
Finally we note that the inclusion [of the proposed item] would not present difficulties for the Sec-
retariat under rule 3 which requires communication of the provisional agenda at least 42 days before
the commencement of the session.

2 February 1978

35 In decision 1978/10 of 3 May 1978, the Economic and Social Council decided, inter alia (a) to establish,
for the purpose of assisting the Council in the consideration of reports submitted by States parties to the Inter-
national Covenant on Economic, Social and Cultural Rights in accordance with Council resolution 1988 (LX), a
sessional working group composed of 15 members of the Council which are also States parties to the Covenant, 3
members from African States, 3 members from Asian States, 3 members from Eastern European States, 3 mem-
bers from Latin American States and 3 members from Western European and other States; and (b) to invite the
President of the Council, after due consultations with the regional groups, to appoint the members of the working
group in accordance with paragraph (a) above. For the composition of the group see document E/1979/52.

36 Document E/ECE/778/Rev.2. ’

37 Rule 6 reads as follows:

“*The provisional agenda for any session shall include:

*“(a) Items arising from previous sessions of the Commission;
““(b) Items proposed by the Economic and Social Council;
*“(c) Items proposed by any member of the Commission;

*(d) Items proposed by a specialized agency in accordance with the agreements of relationship con-
cluded between the United Nations and such agencies; and

‘‘(e) Any other item which the Chairman or the Executive Secretary sees fit to include.”’

38 Rule S reads as follows: ‘‘The provisional agenda for each session shall be drawn up by the Executive
Secretary in consultation with the Chairman’'.
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12. EcoNoMic COMMISSION FOR WESTERN ASIA—QUESTION OF THE POSTI'ONEMENT OF THE
COMMISSION’S FIFTH SESSION SCHEDULED TO BE HELD IN 1978—UNDER I.CONOMIC AND SO-
CIAL COUNCIL RESOLUTION 1768 (LIV), A DECISION OF THE COMMISSION [0 POSTPONE THAT
SESSION TO 1979 SHOULD BE SUBMITTED TO THE COUNCIL FOR ITS CONCURRENCE—
R EQUIREMENT, UNDER COUNCIL DECISION 279 (LXIII), THAT PROPOSA] S FOR CHANGES IN
THE ESTABLISHED PATTERN OF SESSIONS OF SUBSIDIARY BODIES BE SUBMIT [ED TO THE COUN-
CIL FOR ITS CONSIDERATION

Memorandum to the Chief, Regional Commissions
Section, Department of Economic and Social Affairs

1. I refer to your memorandum of 21 March 1978 in which you requested our views on the
question whether ECWA may postpone its fifth session from 1978 to 1979.

2. The terms of reference of ECWA, as set out in Economic and Social Council resolution
1818 (LV) of 9 August 1973, do not contain a provision on the sessions of ECW A. Rule 1 (a) of the
provisional rules of procedure of ECWA?3? states that the sessions of the Comm ssion shall be held
“‘normally annually, beginning on the third Monday of April’’ (italics added . Thus neither the
terms of reference nor the rules of procedure oblige the Commission to meet ¢nnually.

3. It should be noted, however, that in its resolution 1768 (LIV) of 18 May 1973, the
Economic and Social Council decided that the calendar of conferences should- >e so arranged that
certain subsidiary organs of the Council including the regional economic commissions “‘meet every
year unless any of these organs decide or have decided otherwise with the concu rence of the Coun-
cil”” (para. 16 (a) of the resolution). It is clear that while a regional economi: commission may
decide not to hold annual sessions or to postpone one of its annual sessions to he following year,
such a decision should be submitted to the Economic and Social Council for iis concurrence.

4. Your attention is further drawn to decision 279 (LXIII) of 4 August 1977 by which the
Economic and Social Council decided *‘to request its subsidiary bodies, before they submit propo-
sals for changes in the established pattern of their sessions to the Council for i s consideration, to
seek the advice of the Committee on Conferences, through the Bureau of the Csuncil, which shall
make recommendations concerning the timing and co-ordination of the proposals.’’ Whether this
decision is applicable to the present case of ECWA depends on the timing and c uration of the post-
poned session. If it is intended to let one year lapse and to have the annual sessio 1s begin again with
the fifth session in 1979 without additional meetings and services, this would nct involve the appli-
cation of the procedure laid down in Council decision 279 (LXIII). Should it k2 more than a pure
and simple postponement, consideration may have to be given to the said procedure.*?

22 March 1978

13, QUESTION OF THE PARTICIPATION OF INTERGOVERNMENTAL AND NQN-G)VERNMENTAL OR-
GANIZATIONS IN THE EcoNoMiC COMMISSION FOR W ESTERN ASIA (ECWA)

Memorandum to the Chief, Regional Commissions Section, Depart nent of
Economic and Social Affairs

1. I refer to your memoranda of 9 January and 8 February transmitting 1espectively a letter
and a cable from the Executive Secretary of ECWA on the above-mentioned s 1bject.

2. From the outset I would like to draw attention to the fact that the pa ticipation of inter-
governmental organizations and non-governmental organizations in the Commis :ion rests on differ-
ent bases. There is also a difference between participation in the Commission and contacts at the
Secretariat level. A detailed analysis of these and other relevant aspects is givin below.

3% See Official Records of the Economjs and Social Council, Fifty-seventh Sessior, Supplement No. 10
(E/5539), annex 1V.

40 On 4 May 1978, the Economic and Social Council noted that the fifth session of tt e Economic Commis-
sion for Weslern Asia had been postponed until a later date in 1978 (decision 1978/38). The session was held
from 2 to 6 October 1978.
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A. Intergovernmental organizations
3. The legal basis for the participation of intergovernmental organizations in ECWA is laid
down in paragraph 7 of the Commission’s terms of reference which reads:
*“The Commission . . . may invite representatives of any intergovernmental organiza-
tions to participate in a consultative capacity in its consideration of any matter of particular
concern to those . . . organizations, following the practice of the Council.’"#!

This provision is given expression in rule 66 of the Commission’s provisional rules of procedure,
which reads as follows:

‘‘Representatives of intergovernmental organizations accorded permanent observer status
by the General Assembly and of other intergovernmental organizations designated on an ad hoc
or continuing basis by the Council or the Commission may participate, without the right to
vote, in the deliberations of the Commission on questions within the scope of the activities of
the organizations. 42
4. It is clear from the provisions quoted above that (1) all intergovernmental organizations

accorded permanent observer status by the General Assembly and others designated on an ad hoc or
continuing basis by the Economic and Social Council may participate in the deliberations of the
Commission on questions within the scope of activities of those organizations; (2) the Commission
itself may grant observer status to intergovernmental organizations on an ad hoc or continuing basis
and (3) the right of the Commission to grant observer status to intergovernmental organizations other
than those referred to in (1) above is discretionary and not obligatory.

5. In accordance with rule 4 of the Commission’s provisional rules of procedure, notification
of sessions should be sent only to those intergovernmental organizations accorded permanent ob-
server status by the General Assembly, to other organizations designated on an ad hoc or continuing
basis by the Economic and Social Council and to the organizations which have been designated by
the Commission itself to participate in its deliberations.

6. As to the question whether an organization which is ‘‘affiliated to’” or ‘*associated with”’
another intergovernmental organization may be granted observer status separately from the latter,
the criterion to be applied is whether the former is an organ created by and subject to the direction of
the latter. In other words, a subsidiary body of an intergovernmental organization should not have
separate representation from that organization. (For non-governmental organizations, see paragraph
8 below.)

B. Non-governmental organizations

7. Paragraph 5 of the terms of reference of ECWA provides:

*‘The Commission may make arrangements for consultation with non-governmental or-
ganizations which have been granted consultative status by the Council, in accordance with the
principles approved by the Council for this purpose and contained in its resolution 1296
(XLIV) of 23 May 1968.”

The procedure for implementation of this provision is set out in chapter XIII of the Commission’s
provisional rules of procedure.

8. These provisions make it clear that consultations by the Commission with non-
governmental organizations is limited to those organizations which have been granted consultative
status by the Economic and Social Council in accordance with Council resolution 1296 (XLIV).

9. Non-governmental organizations under resolution 1296 (XLIV) are mainly international
non-governmental organizations. Paragraph 9 of that resolution provides that national organizations
shall normally present their views through international non-governmental organizations to which
they belong. The paragraph goes on to say:

*‘It would not, save in exceptional cases, be appropriate to admit national organizations
which are affiliated to an international non-governmental organization covering the same sub-
jects on an international basis. National organizations, however, may be admitted after consul-

4! See Economic and Social Council resolution 1818 (LV) of 9 August 1973.
42 See foot-note 39 above.
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tation with the Member State concerned in order to help achieve a balanced and effective repre-

sentation of non-governmental organizations reflecting major interests of ¢l regions and areas

of the world, or where they have special experience upon which the Ciuncil may wish to
draw.”’

10. Non-governmental organizations in consultative status with the Economic and Social
Council may attend any session of the Commission in accordance with the pricedure set forth in
Chapter XIII of the Commission’s provisional rules of procedure. Since not al. such organizations
are required to or will actually attend the meetings of the Commission, it woul 1 be appropriate for
practical purposes, for the Executive Secretary to prepare a list of those non-gov :mmental organiza-
tions which the Commission has consulted or wishes to consult. In resject of such non-
governmental organizations, no grant of observer status is required.

11. In so far as ECWA is concerned there are two possibilities for co-cperation with inter-
national and national non-governmental organizations which have not been granted consultative
status by the Economic and Social Council. The first is that the Commission 1nay invite a person
from a particular non-governmental organization to provide it with information which, in the opin-
ion of the Commission, will be useful to its work. This is different from grant ng ad hoc observer
status to the non-governmental organization. The second possibility is that sich consultation be
made at the Secretariat level (see paragraph 13 below). A combination of botl approaches is also
possible.

C. National governmental organizations

12.  Since it is assumed that national governmental organizations are a part of the govern-
ment, it is for the government concerned to include in its delegation to the Cymmission a repre-
sentative of such an organization. If the State concerned is not a member of the Commission it may
be invited by the Commission to participate in a consultative capacity in accord: .nce with paragraph
4 of the terms of reference of the Commission.

D. Contacts and co-ordination at the Secretariat level

13. 1thas been indicated above that for those organizations to which the C ommission is not in
a position to grant either ad hoc or continuing observer status, the Secretariat of the Commission
may play an important role. ECWA resolutions 9 (II) and 31 (II) should be viewed in this light.
Those two resolutions give an overall authorization to the Executive Secretary n the matter of co-
ordination and co-operation with regional institutions. In his report to the Con mission on the im-
plementation of those resolutions, the Executive Secretary should distinguish be :ween those organi-
zations which have been or may be granted observer status by the Commission : nd those in relation
to which responsibility for consultation and co-ordination lies mainly with the ixecutive Secretary
himself.

14. In the light of the foregoing analysis, the Executive Secretary may fropose to the Com-
mission a list of intergovernmental organizations (whether regional or not) to wh ch the Commission
is competent to grant observer status on a continuing basis. With respect to nc n-governmental or-
ganizations, there is no need for the Commission to grant observer status.

10 February 1978

14. PREPARATORY COMMITTEE OF THE UNITED NATIONS CONFERENCE ON SCIENCE AND
TECHNOLOGY FOR DEVELOPMENT—POSSIBLE IMPLICATIONS WITH RESPE( T TO THE COMPOSI-
TION OF THE COMMITTEE’S BUREAU OF THE DECISION OF THE GENERAL ASSEMBLY TO OPEN
FULL MEMBERSHIP IN THE COMMITTEE TO ALL STATES

Memorandum to the Secretary-General of the United Nations Con‘erence
on Science and Technology for Development

1. By memorandum of |1 January 1978, you have raised with me the qu:stion whether new
elections are required for the Preparatory Committee of the United Nations Co: ference on Science
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and Technology for Development, in view of the decision of the General Assembly, in its resolution
32/115 of 15 December 1977, to open full membership in the Committee to all States. We have
examined this question very carefully, both in the light of applicable principles and of decisions
taken by the Preparatory Committee itself, and have arrived at the conclusions set out below.

2. In its resolution 2028 (LXI) of 4 August 1976, the Economic and Social Council directed
the Preparatory Committee *‘to organize its work in such a way as to ensure the continuity of its
preparatory role between its sessions.’” This principle was confirmed by the General Assembly in its
resolution 31/184 of 21 December 1976. With this directive in mind, the Preparatory Committee, at
its first session, elected officers to serve for the entire preparatory period for the Conference. While
the summary record of the meeting at which this decision was taken does not expressly mention that
understanding, it is, however, reflected in the relevant press release of the meeting (TEC/305), re-
peated in other press releases and it has been confirmed in discussions we have had with repre-
sentatives present at the meeting.

3. While the General Assembly, by its resolution 32/115, increased the membership of the
Preparatory Committee, it did not create a new or different Preparatory Committee, nor did it indi-
cate that any departure should be made from the principle of continuity laid down in resolution 2028

(LXI) of the Economic and Social Council. Consequently, there is no compeliing legal reason for
requiring new elections for officers of the Committee, although, in view of its enlarged member-

ship, the Committee may wish—as it is entitled to do—to review the composition of its bureau, in
order to enlarge it to ensure equitable geographical distribution.

4. As there is no legal reason for requiring new elections, and having in mind the deci-
sion of the Committee at its first session to elect officers for the entire preparatory period—a decision
which stands until such time as it may be reversed by the Committee—it would not be appropriate
for the Secretariat to raise the question of the election of officers, beyond the indication already
given in the provisional agenda that the Committee may wish to examine the composition of its
bureau, taking into account the enlargement of the Committee.

13 January 1978

15. PREPARATORY COMMITTEE FOR THE UNITED NATIONS CONFERENCE ON SCIENCE AND
TECHNOLOGY FOR DEVELOPMENT—QUESTION WHETHER THE COMMITTEE ON CONFERENCES
IS COMPETENT UNDER ITS TERMS OF REFERENCE TO TAKE AFFIRMATIVE ACTION ON A REQUEST
THAT ARABIC BE INCLUDED AS A LANGUAGE OF THE PREPARATORY COMMITTEE AT ITS FUTURE
SESSIONS—ARRANGEMENTS APPROVED BY THE GENERAL ASSEMBLY IN RELATION TO THE
PROVISION OF ARABIC INTERPRETATION SERVICES

Memorandum to the Director, Interpretation and Meetings Division,
Department of Conference Services

1. At its second session held recently in Geneva, the Preparatory Committee for the United
Nations Conference on Science and Technology for Development requested that Arabic be included
as a language of the Preparatory Committee at its future sessions. You have requested legal advice
on whether the Committee on Conferences is competent under its terms of reference, contained in
paragraph 3 of General Assembly resolution 32/72 of 9 December 1977, to take affirmative action
on that request. The opinion which follows is submitted in response to your request.

2. The practice of the General Assembly shows clearly that the Assembly has reserved for
itself the power to determine the languages of the documentation of its subsidiary bodies and the
language services to be provided for meetings of those bodies. As a matter of general policy, the
language services to be made available for meetings are those for which provision has been made in
the financial estimates relating to the holding of those meetings and approved by the appropriate
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authority. If subsequently there was a request for an additional language, such 1 request has always
been decided on by the General Assembly after appropriate action had been tak::n by organs such as
ACABQ and the Fifth Committee with regard to the corresponding fin.incial implications.
Whenever Arabic language services were to be provided for a particular organ o - conference this has
always been expressly stated in the relevant General Assembly resolution or ¢ ecision.

3. The terms of reference of the Committee on Conferences contained in operative paragraph
3 of General Assembly resolution 32/72 of 9 December 1977 are as follows:

(@) To advise the General Assembly on the calendar of conferences;

(b) To act on behalf of the General Assembly in dealing with departure ; from the approved
calendar of conferences that have administrative and financial implications;

(¢) To recommend to the General Assembly means to provide the optimu m apportionment of
conference resources, facilities and services, including documentation, in order to ensure their most
efficient and effective use;

(d) To advise the General Assembly on the current and future requireme 1ts of the Organiza-
tion for conference services, facilities and documentation;

(e) To advise the General Assembly on means to ensure improved co-o dination of confer-
ences within the United States system, including conference services and facilities, and to conduct
the appropriate consultations in that regard.

4. ltisclear from the above text that the Committee on Conferences does 10t have the explicit
authority to decide whether United Nations bodies may have language service: additional to those
specifically approved by the General Assembly. It must be concluded, therefoie, that the terms of
reference of the Committee on Conferences, taken by themselves, neither exp essly nor impliedly
allow the Committee to authorize the Preparatory Committee for the United Na ions Conference on
Science and Technology for Development to have Arabic language services on a permanent basis.

5. Inso far as documentation is concerned, the Preparatory Committee, b :ing a committee of
the General Assembly, is already authorized to have its documents published ir Arabic pursuant to
General Assembly resolution 878 (1X) of 4 December 1934. With regard to Arabic interpretation
services, it is to be noted that the General Assembly dealt with the question ¢t its thirty-first and
thirty-second sessions. For its consideration of this question the Assembly had t zfore it reports pre-
pared by the Secretary-General (A/C.5/31/60 and Corr. 1 and A/C.5/32/9). .n his report to the
thirty-first session, the Secretary-General recommended inter alia the establishi1ent of priorities in
the provision of Arabic interpretation services as follows:

*“The General Assembly would have first call on permanent staff f>r the provision of

Arabic interpretation services. During the rest of the year, priority for avail: ble permanent staff

would be given, in the first instance, to the UNCTAD Conference, the Trad : and Development

Board and its main committees, meetings of the ad hoc intergovernment: 1 committee or the

Integrated Programme for Commodities and preparatory meetings and the negotiating confer-

ence on a common fund; second, to special meetings and conferences for which the General

Assembly approves Arabic language services; third, to all other United N: tions meetings, in-

cluding other UNCTAD bodies, on an ‘as available’ basis; and finally, to otl ier organizations of

the United Nations system, when and if available, on reimbursable loan.’’
This arrangement was approved by the General Assembly at its thirty-first sessic n and confirmed at
its thirty-second session (see resolution 31/208 of 22 December 1976 and reso ution 32/205 of 21
December 1977).

6. In the light of these resolutions, it is clear that until the General As:embly specifically
authorizes the Preparatory Committee for the United Nations Conference on Sc ence and Technol-
ogy for Development to have full Arabic language services at its future sessions Arabic interpreta-
tion can only be provided on an ‘‘as available’’ basis. If Arabic interpreters are available, the
Secretary-General could himself assign them to meetings of the Preparatory Cor imittee without re-
ferring the question to the Committee on Conferences since the decisions of the General Assembly
are clear in this regard.
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Conclusion

7. (a) The Secretary-General may provide Arabic interpretation services for meetings of the
Preparatory Committee for the United Nations Conference on Science and Technology for De-
velopment only on an ‘‘as available’’ basis.

(b) The Committee on Conferences may recommend to the General Assembly that full Arabic
language services be provided for future sessions of the Preparatory Committee but it is not compe-
tent under its terms of reference to take a final decision on the inclusion of Arabic as a language of
the Preparatory Committee at its future sessions.*?

17 March 1978

16. IMMUNITY FROM LEGAL PROCESS OF THE UNITED NATIONS JOINT STAFF PENSION FUND, A
SUBSIDIARY ORGAN OF THE UNITED NATIONS, UNDER ARTICLE 11, SECTION 2 OF THE CONVEN-
TION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED N ATIONS—] MMUNITY OF UNJTED
N ATIONS OFFICIALS FROM LEGAL PROCESS IN RESPECT OF ACTS PERFORMED IN THEIR OFFICIAL
CAPACITY, UNDER ARTICLE V, SECTION 18 OF THE SAID CONVENTION

Letter to the Permanent Mission of the United States
to the United Nations

I wish to refer to the letter dated 20 September 1978, from a Deputy Sheriff of the City of New
York, addressed to the Secretary of the United Nations Joint Staff Pension Fund.

The addressee of the letter is requested to appear at the office of the Sheriff of the City of New
York in the morning of Thursday, 19 October 1978. The request is made under the threat of arrest
for non-compliance, and in this connexion reference is made to the order dated 24 May 1978 (index
number 5800/75) by a Judge of the Queens County Court in the matter of Raymonde Shamsee vs.
Muddassir Ali Shamsee. This order purports to hold the United Nations Joint Staff Pension Fund and
its Secretary in contempt of court for failure to comply with the court order of 30 December 1976,
which would sequester assets of the United Nations Joint Staff Pension Fund.

In connexion with the above, I wish to advise that both the United Nations Joint Staff Pension
Fund and its Secretary enjoy immunity from legal process in accordance with the provisions of the
Convention on the Privileges and Immunities of the United Nations,** to which the United States is
a party.

The Pension Fund is a subsidiary organ of the United Nations established by action of the
United Nations General Assembly. As such, it falls under article II, section 2, of the Convention
which reads:

*‘The United Nations, its property and assets wherever located and by whomsoever held,
shall enjoy immunity from every form of legal process except insofar as in any particular case it
has expressly waived its immunity. It is, however, understood that no waiver of immunity shall
extend to any measure of execution.”’

The person concerned, being the Secretary of the Pension Fund and its Chief Administrative
Officer, is an official of the United Nations in the sense of article V, section 17, of the Convention.
He therefore possesses the immunity from national jurisdiction granted under article V, section 18
(a), of the Convention which reads:

4} The Committee on Conferences took note of the part of the legal opinion stating that pursuant to reports
of the Secretary-General on the question of Arabic language services (A/C.5/31/60 and Corr.1 and A/C.5/32/9)
the Assembly confirmed, in its resolutions 31/208 of 22 December 1976 and 32/205 of 21 December 1977, that
the Secretary-General could assign Arabic interpretation services on an as available basis, without referring the
question to the Committee on Conferences, since the decisions of the Assembly were clear in this regard.
(Official Records of the General Assembly, Thirty-third Session, Supplement No. 32 (A/33/32, vol. I, para. 35).)

# United Nations, Treary Series, vol. 1, p. 15.
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**Officials of the United Nations shall:
““(a) Be immune from legal process in respect of words spoken o written and all acts
performed by them in their official capacity.’’
In the present case, there can be no doubt that the subject matter involves a «laim to assets of the
Pension Fund of which the person in question is the Chief Administrative Offi -er, and that his only
connexion with the case is through his official functions as an official of the United Nations.

For the above reasons—with which you are already familiar—I request t1at the United States
Department of State issue a suggestion of immunity from legal process for the United Nations Joint
Staff Pension Fund and its Secretary, to the appropriate officials of the Queens County Court and
New York City’s Sheriff’s Office.4S

3 October 1978

17. QUESTION OF THE EXEMPTION FROM REAL ESTATE TAX OF A RESIDENTL.L PROPERTY IN THE
HOST STATE OCCUPIED BY A MEMBER OF A PERMANENT MISSION TO THE UNITED NATIONS—
RELEVANT PROVISIONS OF THE HEADQUARTERS AGREEMENT AND OF THE VIENNA CONVEN-
TION ON DIPLOMATIC RELATIONS

Letter to a private lawyer

I refer to your request for the views of the Office of Legal Affairs of the United Nations Sec-
retariat on the claim to real estate tax exemption for a residential property situa ed in Westbury Vil-
lage, in New York State. You have indicated that the property in question is oc zupied by a member
of a Permanent Mission to the United Nations with the rank of Counsellor, and :hat title to the prop-
erty stands in the name of the Mission. I understand that you have been retainc d by the Mission as
their attorney for the purpose of claiming exemption before the municipal tax a ithorities of the Vil-
lage of Westbury.

By virtue of article V, section 15, of the Agreement between the United N: tions and the United
States of America regarding the Headquarters of the United Nations, signed on 26 June 194746 the
resident members of permanent missions to the United Nations are:

45 The following letter was addressed on 23 March 1979 by the Deputy Legal Advist r, Department of State
to the United States Attomey, Eastem District of New York
*‘In regard to the referenced case, we understand that there are two matters «n which the court has
requested the opinion of the Department of State:

(1) The immunity of the Secretary of the United Nations Joint Staff Pensic n Fund; and
**(2) The immunity of the United Nations Joint Staff Pension Fund.

“*As stated in a certificate by the Chief of Protocol of the United States Depart nent of State, the offi-
cial referred to in (1) above is entitled to the privileges, exemptions and immunities granted employees of
the United Nations Secretariat under the International Organizations Immunities ¢ ct, 22 U.S.C., §288-
288f-2, and section 18 (2) of the Convention on the Privileges and Immunities of the United Nations. He is,
therefore, entitled to immunity from suit and legal process relating to acts performe:| by him in his official
capacity and falling within his official functions. His determination that assets of tl e Pension Fund could
not be sequestered or paid over to Mrs. Shamsee consistent with the regulations of the Fund and his con-
sequent refusal to obey the sequestration order were, in the view of the Department o " State, acts performed
by the official concemed in his official capacity.

*“The immunity of the United Nations Joint Staff Pension Fund is governed by Section 2 of the Con-
vention on the Privileges and Immunities of the United Nations which provides:

** “The United Nations, its property and assets, wherever located and by whoms yever held, shall enjoy
immunity from every form of legal process except insofar as in any particular case i has expressly waived
its immunity. It is, however, understood that no waiver of immunity shall extend to  easures of execution.’
The affidavit of the Under-Secretary General and Legal Counsel of the United Natic 1s testifies to the legal
status of the Fund and its relationship to the United Nations. On the basis of that aff davit, the Department
of State is of the view that the Fund is covered by Section 2 of the Convention on Pri: ileges and Immunities
of the United Nations.

I would appreciate it if you would convey these views to the court.””
4 United Nations, Treaty Series, vol. 11, p. 11.
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‘‘entitled in the territory of the United States to the same privileges and immunities, cub-
ject to corresponding conditions and obligations, as it accords to diplomatic envoys accredited
to it.”’

The generally accepted rules of international law on the privileges and immunities of diplomatic
personnel are contained in the Vienna Convention on Diplomatic Relations of 18 April 1961,%" to
which the United States acceded on 13 November 1972. Article 23, paragraph 1, of the Convention
provides:

*‘The sending State and the head of the mission shall be exempt from all national, regional
or municipal dues and taxes in respect of the premises of the mission, whether owned or leased,
other than such as represent payment for specific services rendered.’’

The exemption naturally is granted to the legal person who otherwise would be liable for the
tax, namely the owner, and it therefore would be a requirement for exemption that the property is
owned by either the sending State (which includes title standing in the name of the Mission) or by
the head of the Mission.

The limitation of the exemption in respect of ‘‘payment for specific services rendered’’, refers
to utility charges and similar fees.

To enjoy exemption, the property must also be included among *‘the premises of the mission’".
In this connexion it is relevant to note that article 1 of the Vienna Convention contains a set of
definitions of the meanings of certain expressions used in the Convention. Paragraph (i) of article 1
defines the ‘‘premises of the mission’’ as follows:

‘(i) the ‘premises of the mission’ are the buildings or parts of buildings and the land ancillary
thereto, irrespective of ownership, used for the purposes of the mission including the residence
of the head of the mission.””

The travaux préparatoires to the Vienna Convention on Diplomatic Relations indicate that the
above definition was introduced at the Conference itself. It was considered at the sixth and seventh
meetings of the Committee of the Whole held on 8 and 9 March 1961, and provisionally adopted at
the latter of these two meetings.*® At the twenty-third meeting of the Committee of the Whole during
its consideration of draft article 21 (which became article 23 of the Convention), the United States
representative stated:

‘.. . the expression ‘premises of the mission’ used in article 21 and other articles had not
been defined; that was a gap which should be filled. In his delegation’s opinion, the expression
should comprise the land and all the buildings of the mission, even if scattered.”®

It does not appear that any further statement was made by United States representatives on this mat-
ter during the Conference. At its thirty-eighth meeting, the Committee of the Whole adopted Article
1 (i) in its present formulation by 52 votes to 9 with 11 abstentions.>® Article 21 was adopted at the
twenty-third meeting by 72 votes to none with one abstention.’!

During the subsequent consideration of the matter by the Conference meeting in plenary, article
1 was adopted unanimously (subject to drafting changes not relevant to paragraph (i)) at the fourth
plenary meeting, held on 10 April 1961, and article 21 (now article 23) was adopted unanimously
without debate at the sixth plenary meeting on 11 April 1961.53

In the opinion of the Office of Legal Affairs the interpretation and application of article 23 of
the Vienna Convention to the present case should be based on the legal facts stated in the preceding.

20 April 1978

47 Ibid., vol. 500, p. 95.

48 United Nations Conference on Diplomatic Intercourse and Immunities, Official Records, vol. 1: Sum-
mary Records, seventh meeting of the Committee of the Whole, para. 39.

“ Ibid., twenty-third meeting of the Committee of the Whole, para. 49.

%0 Ibid., thirty-eighth meeting of the Committee of the Whole, para. 42.

St Ibid., twenty-third meeting of the Committee of the Whole, para. 69.

52 Ibid., fourth plenary meeting, para. I1.

3 Ibid., sixth plenary meeting, para. 22.
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18. SECTION 13 (b) OF THE AGREEMENT CONCERNING THE HEADQUARTEI'S OF THE UNITED
NATIONS OF 26 JUNE 1947—INTERPRETATION OF THE CONCEPT OF PRIO! CONSULTATION IN
RELATION TO A REQUEST MADE BY THE HOST STATE FOR THE DEPARTURE } ROM ITS TERRITORY
OF A PERMANENT REPRESENTATIVE TO THE UNITED NATIONS—DISTINCT ON BETWEEN CON-
SULTATION AND AGREEMENT OR CONCURRENCE

Statement made by the Legal Counsel at the 715t meeting of the Cor'mittee on
Relations with the Host Country, on 13 February 197854

During the meeting last Thursday, the representative of Senegal asked me to give certain clar-
ifications and I am now ready to reply to what I think was the main question riised here, namely,
what is the legal meaning of ‘‘prior consultation’’. The Headquarters Agreeme:t of 1947 provides,
in subparagraph (1) of section 13 (b), that:

“(1) No proceedings shall be instituted . . . to require any such jerson to leave the
United States except with the prior approval of the Secretary of State of the United States. Such
approval shall be given only after consultation with the appropriate Memer in the case of a
representative of a Member”’. . . .

Thus the essential question is to determine what the term *‘prior consultat on’’ means. I shall
confine myself to seeking a legal definition of this expression. In this connexicn, I first of all con-
sulted the only existing dictionary of the terminology of international law, that jublished in Paris in
1960.5° The following definition of the word ‘‘consultation’’ is found there:

*“Term which, in diplomatic language, is used to signify the joint coi sideration of an af-
fair, a situation, an incident, the attitude to be adopted, the measures to be taken, the seeking,
on that occasion, of the opinion of another Government.’ 3¢
The same dictionary gives several examples, of which I should like to ¢ te the following in

particular:

‘At the meeting of the United Nations Trusteeship Council held on 24 January 1950 to
deal with the preparation of the Trusteeship Agreement for Italian Somalil:ind, Mr. Ryckmans
(Belgium) said, with reference to the expression ‘after consultation with he Advisory Coun-
cil’, appearing in article 6 of that Agreement: * ‘‘after consultation’’ is ce tainly more precise
than ‘‘request the opinion’’. But neither of these expressions goes as far s ‘‘with the agree-
ment of”’ .57

*“The United States representative, Mr. Sayre, said “The first term | conisultation] implies a
continuous action, whereas the second [opinion] refers to a specific actio1. A request for an
opinion . . . could prompt a positive or a negative reply, whereas consultition entails collab-
oration and discussion.” ’58
Furthermore, when in 1975 the United Nations drew up the Vienna Con\ention—often cited

here—on the Representation of States in their Relations with International Orgai izations, which has

54 The facts behind the above statement are the following:

In December 1977, the host State requested the departure of the Permanent Repre: entative of a Member
State on grounds of abuse of the privilege of residence within the meaning of section 13 () of the Headquarters
Agreement of 26 June 1947. The Member State concerned contended that, in taking sucl action, the host State
had exploited the uncertainty surrounding the rules about persona non grata declarations in both the Headquar-
ters Agreement and the Vienna Convention on the Representation of States in their Relat ons with International
Organizations of a Universal Character, and had breached Section 13 (b) of the Headquai ters Agreement by not
consulting the Government concerned beforehand.

The representative of the host State claimed that the conditions set forth in subpara; raph (1) of section 13
(b) had been scrupulously observed in this case, stating in particular that his Governmen had attempted to dis-
cuss the situation with the Permanent Mission concerned but that after an initial contact, t).e Mission had refused
to engage in further discussions. For more details on this case see the report of the Comm ttee on Relations with
the Host Country to the thirty-third session of the General Assembly (Official Records of he General Assembly,
Thirty-third Session, Supplement No. 26 (A/33/26), paras. 7-46.

35 Union académique internationale, Dictionnaire de la terminologie du droit inter 1ational, Sirey, Paris,
1960.

56 Ibid., p. 159.

37 Ibid.

S8 Ibid.
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not yet entered into force, the delegations had occasion to discuss an article and amendments on
respect for the laws and regulations of the host State.

During the discussions, the representative of France proposed to add to the relevant article a
paragraph reading as follows:

‘‘Nothing in this article shall be construed as prohibiting the host State from taking such
measures as are necessary for its own protection. In that event the host State shall, with-
out prejudice to articles 81 and 82, consult the sending State in an appropriate manner in or-
der to ensure that such measures do not interfere with the normal functioning of the mission or
delegation.” ™
In submitting this text, the representative of France stated the following:

¢‘All authorities on international law had traditionally conceded to host States the powers
which it proposed; in order to allay any apprehension, his oral revision made specific reference
to articles 81 and 82. Article 81 made provision for consultation when a dispute had already
arisen, but the proposed new sentence envisaged consultation with the sending State at an ear-
lier stage in order to further the aim, common to all delegations, of ensuring the effective func-
tioning of the international organization and of the missions accredited to it.’"60
We have here the element of prior consultation. Moreover, the text of the amendment speci-

fies that the consultation shall be held ‘‘in an appropriate manner’’. This French amendment was
finally incorporated in the text of article 77 of the Vienna Convention, paragraph 4 of which reads as
follows:

‘‘Nothing in this article shall be construed as prohibiting the host State from taking such
measures as are necessary for its own protection. In that event the host State shall, without
prejudice to articles 84 and 85, consult the sending State in an appropriate manner in order to
ensure that such measures do not interfere with the normal functioning of the mission, the dele-
gation or the observer delegation. !

I think that, although this Convention has not yet entered into force, the article in question, and
more specifically this text, reflects existing international law with respect to the matter and that the
host State should take appropriate measures of prior consultation before taking any action against an
ambassador or a member of a mission.

Thirdly, in the Secretariat we had occasion more than 15 years ago to prepare a study on the
subject of the expressions ‘‘in consultation with’’ and *“after consultation’’. I shall read out to you
several very brief extracts from this study.5?

“‘In interpreting United Nations texts, therefore, ‘consultation’ must be distinguished
from ‘agreement’, ‘concurrence’ or ‘consent’ unless it is clearly indicated in the text that the
purpose of consultation is to obtain agreement. On the other hand, it may be said that while
certain differences of emphasis may exist, the expressions ‘in consultation with’ or ‘after con-
sultation with" have a similar connotation as ‘taking into account the views of 63 or ‘bearing in
mind the recommendations of'* in the sense that these latter expressions do not require agree-
ment with the views expressed or the recommendations made.”’

“‘United Nations practice does not indicate any significant difference between the expres-
sions ‘in consultation with’ and ‘after consultation with’. The former expression may refer to a
more continuous process leading to the reaching of a decision by the consulting party; the latter
may more clearly distinguish between the two stages, that of consultations and that of
decision-making.’’

In conclusion, this study states:

% United Nations Conference on the Representation of States in their Relations with International Organi-
zations, Official Records, vol. 11, document A/CONF.67/17, para. 776, subparagraph ().

% Jbid., vol. 1, 40th meeting of the Committee of the Whole, para. 26.

8! Ibid., vol. 11, document A/CONF.67/16.

82 Juridical Yearbook, 1962, provisional edition (mimeographed), Fascicle 2, p. 269.

63 E.g., General Assembly resolutions 1512 (XV) and 1572 (XV).

8 E.g., General Assembly resolution 1517 (XV).
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‘It may therefore be said that either the language or the implementation in practice of such
resolutions of the General Assembly as those illustrated above indicates hat consultation is a
process by which the views of the parties consulted are merely sought or ascertained and that
the distinction is carefully made between the use of the expressions ‘in « onsultation with’ or
‘after consultation with” and such expressions as ‘with the concurrence ¢ f.”'5

19. QUESTION WHETHER UNITED NATIONS OFFICIALS CAN TESTIFY UNDER OATH IN DOMESTIC
COURTS CONSISTENTLY WITH THEIR OBLIGATIONS UNDER THE STAFF REC ULATIONS—UNITED
NATIONS PRACTICE WITH REGARD TO PROVISION TO COURTS OF UNPRIVI .EGED INFORMATION
IN ITS POSSESSION WHICH MAY BE NEEDED IN JUDICIAL PROCEEDINGS

Letter to the Legal Liaison Officer, United Nations Office in G ?neva

I refer to your letter of 7 February asking advice on how to handle a sum mons addressed to a
United Nations official for the purpose of eliciting testimony about salaries, | ension, career pros-
pects, etc. of a staff member victim of an automobile accident which is the subject of a suit for
damages. You particularly ask whether United Nations officials can take an »ath in court consis-
tently with their obligations under the Staff Regulations.

We have a long-standing United Nations policy with respect to requests ‘or staff members to
appear as witnesses in court proceedings, in cases in which the United Nations as such has no inter-
est, to testify on matters within their knowledge as United Nations officials ot to provide informa-
tion contained in United Nations files. Our policy is based on the Secretary-teneral’s duty under
Section 20 of the Convention on the Privileges and Immunities of the United Nations ‘‘to waive the
immunity of any officer in any case where, in his opinion, the immunity would mpede the course of
justice and can be waived without prejudice to the interests of the United Na ions’’.

The United Nations authorizes officials to appear and to testify on specific matters within their
official knowledge provided (1) that there is no reasonable effective alternative o such testimony for
the orderly adjudication or prosecution of the case; and (2) that no significant Ui ited Nations interest
would be adversely affected by the waiver. The authority to waive the immunity and to authorize the
testimony has been delegated to the Legal Counsel.

Occasions for the authorization and waiver are limited to cases in whic 1 the subject matter
within 1he official’s knowledge may be made public without giving rise to any problem as regards,
for example, privileged papers or controversial political issues. Most frequently, where testimony
by officials is required for criminal cases where cross examination is anticipate I, we have had prior
consultation with the attorneys requesting the appearance concerning the area of questioning.

We have on frequent occasions received summonses or subpoenae in conn:xion with matrimo-
nial and personal injury cases where United Nations salary entitlements and allo wances are relevant.
Our usual practice is to reply stating that the United Nations is immune but that information may be
provided in relation to specific questions on a voluntary basis. Frequently, let:ers or documentary
material is sufficient. In some instances, Personnel officers have appeared n judicial or quasi-
judicial proceedings to provide information on United Nations salaries and e11oluments. In cases
where the staff member is a party to the dispute and the opposing party needs i.iformation about his
United Nations emoluments, we sometimes provide the information to the staff member and require
him to transmit the material required in the court proceedings so as to relieve tl e United Nations of
the need to waive. In other words, our effort is to provide the information othzr than by court ap-
pearance if possible.

When staff members are authorized to appear and to testify on a particular subject matter, they
are implicitly authorized to take whatever oath or to make whate ver affirmatior is necessary for the
testimony to be admissible. Given the conditions for the waiver and authorizatic n, the oath to testify

5 tbid., p. 279.
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truthfully would not, in our view, give rise to a conflict with the staff member’s obligations under
the Staff Regulations.

17 February 1978

20. MEMBERSHIP DRIVE CONDUCTED BY A NATIONAL TRADE UNION FOR ENROLLING LOCAL EM-
PLOYEES OF INTERNATIONAL ORGANIZATIONS—RIGHT TO FREEDOM OF ASSOCIATION OF ALL
UNITED NATIONS STAFF MEMBERS—THE EMPLOYMENT RELATIONSHIP BETWEEN THE UNITED
NATIONS AND ITS STAFF IS GOVERNED EXCLUSIVELY BY THE APPLICABLE UNITED NATIONS
STAFF REGIME—E XCLUSIVE STATUS OF STAFF REPRESENTATIVES UNDER CHAPTER 8 OF THE
UNITED NATIONS STAFF REGULATIONS

Letter to the Legal Liaison Officer, United Nations Environment Programme

l. You have requested our advice on the question whether units of the United Nations in
[name of a Member State] are compelled to deal with a national trade union which claims the right to

represent all local employees of international organizations in that State in matters relating to their
conditions of employment.

The Facts

2. On 11 September 1978 the trade union in question (hereafter referred to as the *‘Union”’)
wrote to various United Nations offices in the country concerned announcing a membership drive
for local employees of ‘‘international establishments and allied institutions’’.

3. The Union advised that it had been registered by the Registrar of Trade Unions as the
“*sole union that caters for all employees’’ engaged in international institutions in the country con-
cerned. However, the Union’s membership drive is limited to organizing and enrolling *‘local em-
ployees into the Union membership and to explain to them about union representations and what is
expected of them as workers under the Industrial Relations contents’’.

4. In support of its membership drive the Union notes that it is the policy of the Government
to see to it that every worker is represented and protected by trade unions. The Union also refers to a
number of local statutes governing labour relations and to Conventions Nos. 84, 87 and 98 of the
International Labour Organisation in order to buttress its claim to organize local employees of inter-
national institutions in the Member State concerned.

Law applicable to employment relationship with the United Nations

5. Itis a well recognized principle of public international law that the employment relation-
ship between the United Nations and its staff is not subject to national law but is governed by the
internal rules of the United Nations. This principle derives from Article 101, paragraph 1 of the
Charter of the United Nations which provides as follows:

“‘The staff shall be appointed by the Secretary-General under regulations established by
the General Assembly.’’
Furthermore, pursuant to Article 100, paragraph 2, ‘‘each Member of the United Nations undertakes
to respect the exclusively international character of the responsibilities of the Secretary-General and
the staff’’.

6. The inapplicability of national law to the employment relationship between the United
Nations and its staff has been recognized not only by international tribunals and doctrinal writings
but also by national courts. The relevant authorities are conveniently set out and discussed in an
opinion of the Legal Counsel of the Food and Agricultural Organization dated 4 September 1970.66
However, national law may, on occasion, be relevant since General Service staff and manual work-
ers are appointed *‘on the basis of the best prevailing conditions of employment in the locality of the
United Nations office concerned’’ (Staff Regulations, annex 1, para. 7). But in these cases, national

% Reproduced in Juridical Yearbook, 1970, p. 189.
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laws are relevant only because they may be taken into consideration when est: blishing the condi-
tions of employment of locally recruited staff. National laws themselves are no' directly applicable
to the relationship between the Secretary-General and United Nations staff.

Right of national trade unions to represent United Nations staff in employmen matters

7. Given the fact that the laws governing the employment relationship jetween the United
Nations (including UNICEF, UNDP, UNEP and other subsidiary organs of the ( rganization) and its
staff are the ‘‘regulations established by the General Assembly’’ pursuant to Anicle 101, paragraph
1 of the Charter, the question arises as to whether these regulations oblige, or zven authorize, the
United Nations to deal with national trade unions which seek to represent certain sectors of the staff.

8. The Staff Regulations adopted by the General Assembly as implemente d by the Staff Rules
promulgated by the Secretary-General provide machinery for the representatio of United Nations
employees. In particular, Staff Regulation 8.1 provides for an elected Staff Ccuncil *‘for the pur-
pose of ensuring continuous contact between the staff and the Secretary-Gener 1I’’. The Council is
“‘entitled to make proposals to the Secretary-General for improvements in tte situation of staff
members, both as regards their conditions of work and their general condition: of life’".

The Council must be ‘‘composed in such a way as to afford equitable 1:presentation to all
levels of the staff’’. Staff Regulation 8.2 provides for the establishment of oint administrative
machinery with staff participation regarding personnel policy and general questiins of staff welfare.
Staff Rules 108.1 and 108.2 implement these Regulations.

9. In addition, by General Assembly resolution 3357 (XXIX) of 18 Cecember 1974, the
International Civil Service Commission was established *‘for the regulation and :o-ordination of the
conditions of service of the United Nations common system’’ (article 1 of the S atute of the ICSC).
The United Nations Administrative Tribunal has recently pointed out that the .itatute of the ICSC
and its rules of procedure “‘afford fair and reasonable opportunity for the s aff to make repre-
sentations to the Commission and discuss issues with it . . . (Judgement No. 2 .6 (Belchamber), at
para. XVI).%

10. It is thus clear that the machinery established by the General Assembly to enable the staff
to participate in the determination of conditions of employment through recogized staff associa-
tions and joint administrative machinery does not require the United Nations ad ninistration to deal
with associations other than those established in accordance with the Staff Regulations and Rules. It

follows that national trade unions have no status to represent the staff of the Unitzd Nations in ques-
tions relating to the staff’s employment relationship with the United Nations. Accordingly, the

United Nations administration has no obligation to accord any recognition to nati»nal trade unions or
to grant such unions facilities on United Nations premises.

11. Consequently, staff members cannot be compelled, by national laws or by union regula-
tion enforced by law, to become members of any trade union.

Freedom of association

12.  This is not, however, to say that staff members are prohibited from be :oming members of
trade unions. Staff members are free to join with other staff members, and evi n with persons not
affiliated with the United Nations in any association that is compatible with tieir status as inter-
national civil servants, that is which does not entail public espousal of political psitions or inappro-
priate activities within or outside the United Nations. Staff members’ freedorr of association has
been considered to encompass the right to organize a union of staff members o her than the recog-
nized staff association;8 but this freedom of association enjoyed by staff mem sers is separate and
distinct from rights accorded to a particular association that staff members may 0in. While there is
no absolute impediment to the administration’s voluntarily having contact with representatives of
any groups or associations to which staff members belong, the United Nations : dministration must

" “Fora summary of this judgement see p. 140 of this Yearbook.
8 See the legal opinion reproduced on p. 171 of the Juridical Yearbook, 1973.
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respect the exclusive status and functions of the representatives recognized pursuant to Chapter 8 of
the Staff Regulations and Rules.

Relevance to ILO Conventions

13. In addition to relying upon domestic legislation to grant it authority to represent United
Nations staff, the Union also relies on several conventions adopted by the International Labour Or-
ganisation.

14. These Conventions are, of course, applicable only to those States who ratify them and not
to any intergovernmental organizations that those States might belong to. As was pointed out in a
previous opinion from this Office:

*“If States feel obliged to bring the provisions or the principles of such treaties to bear on
an international organization, they can do so by means of appropriate resolutions in the
organization.” "

15. However, leaving aside this question of the applicability of ILO Conventions, it is clear
that the three Conventions relied upon by the Union do not assist it in its claim. These three Con-
ventions, as well as another more recently adopted, are discussed in turn.

ILO Convention No. 84

16. The Right of Association (Non-Metropolitan Territories) Convention, 19477® concerns
the right of association and the settlement of labour disputes in non-metropolitan territories of Mem-
bers of the ILO. It is clear that this Convention is not applicable, even by way of analogy, to the
present circumstances.

ILO Convention No. 87

17. The Freedom of Association and Protection of the Right to Organise Convention, 1948"'
concerns the freedom of association of employees and protection of their right to organize. These
rights are also specified in the Universal Declaration of Human Rights and are also clearly estab-
lished pursuant to general principles of international law. The United Nations has fully recognized
and implemented these rights.”? Indeed, staff regulation 8.1 and staff rule 108.1, which make provi-
sion for the election of a Staff Council, have been seen by the United Nations Administrative Tri-

bunal as constituting a specific recognition and acceptance of these rights (Judgement No. 15
(Robinson)).”

18.  Moreover, as pointed out above, individual staff members have the right to organize or to
join any associations, including trade unions, but this does not oblige the United Nations to deal
with such associations if these are outside the specific machinery established by the General Assem-
bly pursuant to Article 101, paragraph 1| of the Charter.

ILO Convention No. 98

19.  The Right to Organise and Collective Bargaining Convention, 19497 concerns the appli-
cation of the principles of the right to organize and to bargain collectively. This Convention recog-
nizes that the right of employees to join unions or associations is not synonymous with the right to
insist that employers bargain with those unions. Although the Convention promotes collective
agreements between employers’ and employees’ organizations, article 6 specifically states that the
Convention ‘‘does not deal with the position of public servants engaged in the administration of the
State””.

% Ibid., para. 2.

70 United Nations, Treaty Series, vol. 171, p. 330.

T Ibid., vol. 68, p. 17.

72 See para. 2 of the legal opinion referred to in foot-note 68 above.

73 See Judgements of the United Nations Administrative Tribunal, Numbers 1 to 70, 1950-1957, pp. 43-53.
74 United Nations, Treaty Series, vol. 96, p. 258.
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1LO Convention No. 151 and ILO Recommendation No. [59

20. The special status of employees in the public service has been recognized by the adoption
by the ILO in 1978 of the Labour Relations (Public Service) Convention and of tl e Labour Relations
(Public Service) Recommendation. Although the Union did not refer to these ins truments, it may be
useful to discuss them since they deal with employment that is analogous to that of the international
civil service.

21. The above-mentioned Convention and Recommendation concern tte protection of the
right to organize of public employees and the establishment of procedures for determining condi-
tions of employment in the public service. The Convention sets out the faciliti-:s to be afforded to
‘‘recognized public employees’ organizations’’ (article 6) and calls for the prom.tion and utilization
of machinery for the negotiation of terms and conditions of employment or of su :h other methods as
will allow representatives of public employees to participate in the determinat:on of these matters
(article 7; see also paragraph 2 of the Recommendation). However, such facil ties are already ac-
corded to the recognized staff associations in the United Nations, whereby the re presentatives of the
staff can participate in the determination of terms and conditions of employmx nt.

22. Itis thus evident that, insofar as the provisions of the new Conventior and Recommenda-
tion are applicable by way of analogy to the international civil service, the m: chinery established
under the United Nations Staff Regulations and Rules meets the standards :et out in the Con-
ventions.

Conclusion

23. Locally recruited staff in the Member State concerned, like all United Nations staff mem-
bers, have the right to freedom of association, but their employment relations with the United
Nations are governed exclusively by the applicable United Nations staff régime . Consequently, the
Secretary-General and the executive heads of subsidiary organs with offices ir that Member State
are not obliged to deal with the Union and should avoid action inconsistent with the exclusive status
of staff representatives under chapter 8 of the United Nations Staff Regulatior s and Rules.

30 November 1978

21. INELIGIBILITY OF UNITED NATIONS EMPLOYEES FOR UNEMPLOYMENT [1{SURANCE COMPEN-
SATION

Internal note

We recently had an enquiry regarding the availability to former United N tions employees of
unemployment insurance compensation.

The United Nations is a public international organization not liable for cor tributions as an em-
ployer under the New York State Unemployment Insurance Law;’* and accordi 1gly United Nations
employees are not eligible for unemployment insurance compensation.’®

11 January 1978

5 In a letter to the Secretariat of the United Nations dated 4 October 1946, an official in the New York State
Department of Labour wrote:

‘‘You inquire as to whether or not the United Nations is an employer liable for « ontributions under the
New York State Unemployment Insurance Law.

*“We have carefully examined the documents submitted . . . and have also sei ured the advice of the
Secretary of State of the United States. It is our determination that the United Natii s is not an employer
liable for contributions under the New York State Unemployment Insurance Law Our determination is
based upon the fact that the United Nations is entitled to all of the rights and privileges of a sovereign
State.”’

76 The question of availability of unemployment insurance benefits came up in New York State in 1975 in
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22. CONVENTION ON THE AGENCY FOR CULTURAL AND TECHNICAL CO-OPERATION—T HE
DESIGNATION IN THE CONVENTION OF AN AUTHORITY RESPONSIBLE FOR REGISTRATION WITH
THE SECRETARIAT OF THE UNITED NATIONS DOES NOT RELIEVE STATES PARTIES WHICH ARE
MEMBERS OF THE UNITED NATIONS OF THE OBLIGATION INCUMBENT ON THEM UNDER ARTI-
CLE 102 OF THE CHARTER—PROBLEM RESULTING FROM THE TAKING INTO ACCOUNT, FOR THE
PURPOSE OF THE ENTRY INTO FORCE OF THE CONVENTION, OF SIGNATURES WHICH THE STATES
CONCERNED INTENDED TO BE CONSIDERED SUBJECT TO RATIFICATION

Letter to the Minister for Foreign Affairs and Co-operation of a Member State

I have the honour to acknowledge receipt of your letter No. 03160 of 24 April 1978 concerning
the registration, under Article 102 of the Charter, of the Convention on the Agency for Cultural and
Technical Co-operation, concluded at The Hague on 20 March 1970.

Your communication raises two questions, concerning (1) the registration procedure itself, and
(2) the determination of the date of entry into force of the Convention in view of the uncertainties
which at present exist with regard to the effect of a number of signatures.

Registration procedure under Article 102 of the Charter

We have taken note of article 11 of the Convention, which provides that *‘the Government of
the host country for the constituent Conference or the Government of the country in which the
Agency will have its seat’’ shall cause the Convention to be registered with the Secretariat.

In this connexion, it should be noted that, in the case of States Members of the United Nations,
the obligation to register stems primarily from Article 102 of the Charter and from the General As-
sembly regulations to give effect to that Article.”” Where an agreement—such as the Convention on
the Agency—specifically designates an authority responsible for registration, it thereby creates an
obligation for that authority, which, assuming that it is a Member of the United Nations, is addi-
tional to the obligation already incumbent on it under Article 102 of the Charter; such a designation
is not, however, considered to relieve other States Parties which are Members of the United Nations
of the obligation laid down in Article 102.

It may also be noted that it has become customary, in the case of multilateral international
agreements, to allow registration to be effected by the depositary, the latter being obviously in a
better position than the other parties, since the depositary keeps custody of the original text and
usually of the instruments. This practice, which had been recommended by the Sixth Committee of
the General Assembly at the time of the adoption of the regulations to give effect to Article 102 of
the Charter, was sanctioned by the 1969 Vienna Convention on the Law of Treaties,” which in-
cludes registration among the functions of depositaries (see art. 77 (1) (g)).”

Determination of the date of entry into force of the Convention

You have also requested an opinion from the Office of Legal Affairs on the question of the date
of entry into force of the Convention. The Convention provides, inter alia, for definitive
signature—in other words, signature without reservation as to ratification—and three States (Chad,
Senegal and Upper Volta) did sign it without reservation as to ratification. The depositaries took
those three signatures into account for the purpose of the definitive entry into force of the Conven-
tion, which was accordingly announced as at 31 August 1970; however, it is apparent from the full
powers subsequently communicated to the depositaries or from the subsequent deposit of instru-

the case of an individual who had been employed by the United Nations in New York for a limited period in

1975. Under the relevant legislation, a claimant must have a minimum of 20 weeks of employment as defined by

Federal law in order to establish a valid claim for unemployment insurance benefits. A New York State Depart-

ment of Labour referee confirmed, by a decision of 15 June 1977, that the claimant’s period of employment in

the United Nations should be discounted in the computation of the 20-week period of employment required.
77 General Assembly resolutions 97 (1), 364 B (IV), 482 (V) and 33/141 A.

78 United Nations Conference on the Law of Treaties, Official Records, Documents of the Conference
(A/CONF.39/11/Add.2—United Nations publication, Sales No. E.70.V.5), p. 287.

7 As at 23 August 1979, two additional ratifications were required for the entry into force of the Vienna
Convention on the Law of Treaties.
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ments of ratification that the Governments concerned intended to sign the Covention subject to
ratification. That being the case, there arose the question whether the deposita -ies should, for the
sake of good order, notify interested States that an error had been made in declaring the Convention
officially in force as from 30 August 1970, and that it had in fact entered into fcrce on 7 June 1971
(the date on which 10 instruments of ratification or definitive signatures had actuz lly been received).

Difficulties of this kind tend to occur when an agreement provides for the ortunately uncom-
mon procedure of participation by definitive signature, and the Secretary-Gener:l, as depositary of
nearly 300 multilateral agreements, has himself encountered such difficulties (se :, for example, the
annual publication Multilateral Treaties in respect of which the Secretary-Gener al Performs Depo-
sitary Functions (ST/LEG/SER.D/11), p. 336, foot-notes 2 and 3).

The main fact which emerges from the information you were good enough to provide to us is
that the Convention was signed without reservation as to ratification on behalf of Chad, Senegal and
the Upper Volta, as provided for in article 5 (1) (). The production of full po vers at the time of
signature would no doubt have prevented the subsequent confusion about the r¢al intentions of the
Governments concerned; however, it should be noted, firstly, that the product on of full powers,
while always recommended, does not follow from a peremptory norm of gener: | international law
(see in this connexion art. 7, para. 1 of the Vienna Convention on the Law of " ‘reaties), and, sec-
ondly, that the depositary Government is always entitled to assume that a forma act by the official
representative of a State was done advisedly.

It is also clear that the communication by which the depositaries announced ‘he entry into force
of the Convention as at 31 August 1970 did not lead to any objection from tt e Governments of
Chad, Senegal and the Upper Volta. That being so, the three Governments conc 2rned may be con-
sidered to have accepted the signatures affixed on their behalf as definitively bir ding them, even if
their original intention was to subject the Convention to domestic ratification p -ocedures.

In conclusion, our opinion is that it is not necessary now to correct the notific ation by which the
depositaries announced the entry into force of the Convention as at 31 August 1¢ 70. In the absence
of any objection to that notification, the Governments of Chad, Senegal and the U pper Volta may be
considered to have retroactively confirmed the definitive signatures effected on their behalf.

11 May 1978

23. REGISTRATION OF TREATIES WITH THE SECRETARIAT IN ACCORDANCE WITH THE GENERAL
ASSEMBLY REGULATIONS TO GIVE EFFECT TO ARTICLE 102 OF THE CHARTER}*—PRACTICE
DEVELOPED BY THE SECRETARIAT WITH A VIEW TO REFLECTING IN THE 1 EGISTER ANY SUB-
SEQUENT ACTION AFFECTING A REGISTERED TREATY EVEN IN THE ABSENCE OF A CERTIFIED
STATEMENT UNDER ARTICLE 2 OF THE REGULATIONS

Extract from a letter 1o the Permanent Representative of a
Member State to the United Nations

. . reference is made to the Agreement between Brazil and Guyana for air s¢ rvices between and
beyond their respective territories, signed at Georgetown on 10 May 1974. The s iid Agreement pro-
vides in its article 15 for the termination of the air transport agreement between B azil and the United
Kingdom, signed at Rio de Janeiro on 31 October 1946, in so far as it applies to Brazil and Guyana
(Guyana was included in the terms of the Agreement by an exchange of notes ¢ ated 27 June 1952
which was registered under No. 152 on 18 February 1953). In the past, the Secre tariat’s practice, in
the absence of any mention of the termination in the accompanying certification, 1as been to suggest
that the registering party register the termination by means of a certified statement 1 nder article 2 of the
General Assembly regulations to give effect to Article 102 of the Charter.3¢

A number of Governments have, however, not considered it necessary as a m: tter of law to do so.
In suggesting registration in similar instances the Secretariat has been guided by th:: usefulness of hav-

80 General Assembly resolutions 97 (I), 364 B (1V), 452 (V) and 33/141 A.
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ing all developments affecting a registered treaty or international agreement reflected in the registra-
tion records, which is particularly important in light of the computerization of treaty data now in pro-
gress at the Secretariat.

After reviewing its procedures, the Secretariat has concluded that this purpose could be achieved
by means of a note originating in the Secretariat which would provide, under the number of the
Agreement that has been terminated, the relevant information contained in the new Agreement sub-
mitted for registration, in the same way as a certified statement. Thus as regards the agreement in ques-
tion, the text which will be inserted in the register will read as follows:

“‘No. 152. Air transport agreement between the Government of the United Kingdom and the

Government of Brazil. Signed at Rio de Janeiro on 31 October 1946;

*“TERMINATION of the exchange of notes of 27 June 1952 amending the above-mentioned
Agreement (Note by the Secretariat)
“The Government of Brazil registered on 27 February 1976, an agreement between Brazil
and Guyana for air services between and beyond their respective territories, signed at
Georgetown on 10 May 1974.

‘“The said Agreement, which came into force on 4 March 1975, provides in its article 15 for
the termination of the Agreementof 31 October 1946 in so far as it applies to Brazil and Guyana.

‘27 February 1976."’
13 February 1978

24, QUESTION WHETHER UNILATERAL DECLARATIONS DEPOSITED BY MEMBER STATES IN RE-
SPONSE TO GENERAL ASSEMBLY RESOLUTION 32/64 RELATING TO TORTURE AND OTHER
CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT CONSTITUTE BINDING UNDER-
TAKINGS IN INTERNATIONAL LAW

Internal memorandum

1. I understand that the Government of Luxembourg has deposited a declaration in response
to General Assembly resolution 32/64 | paragraph 1 of which calls upon all Member States to make
unilateral declarations against torture and other cruel, inhuman or degrading treatment or punish-
ment along the lines of the text annexed to the resolution, and to deposit such declarations with the
Secretary-General].

2. A number of essentially administrative decisions should now be taken in relation to these
instruments, depending in large part on what legal status and effect these are considered to have.

3. An examination of resolution 32/64 shows that the declarations called for by the resolution
are to be ‘‘deposited . . . with the Secretary-General’’, a formal term used in treaty practice. How-
ever, the model declaration annexed to the resolution®' would merely have Governments declare
their ‘‘intention’’ to comply and to implement, rather than indicate that they “‘will’’ or ‘‘undertake
to’’ comply and implement. On balance, therefore, the resolution suggests that no binding obliga-
tion is intended.

4. An examination of the debates leading to the adoption of the resolution shows that the
principal sponsor, India, in introducing the draft resolution (A/C.3/32/L.15) stated that:

81 The text of the annex reads as follows:

*‘Mode! unilateral declaration against torture and other cruel, inhuman or degrading treatment or
punishment

*“The Government of . . . hereby declares its intention:

*(a) To comply with the Declaration on the Protection of All Persons from being subjected to Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment (General Assembly resolution 3452
(XXX), annex;

‘(by To implement, through legislation and other effective measures, the provisions of the said
Declaration. "’
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‘‘the fourth preambular paragraph {of the draft resolution] recognized the need for further
international action in the form of a legally binding international conven ion. The unilateral
declarations called for in paragraph 1 would be an expression of the good fz ith of Governments
and their moral commitment to the provisions of the Declaration on Trture’ (A/C.3/32/
SR.37, para. 27).

In other words, the ultimate goal of a binding convention is contrasted with the mmediate object of
securing moral commitments. However, in explaining their votes, a numbe: of representatives
seemed to suggest that they attributed some legal force to the resolution and/or t-» declarations made
pursuant to it: e.g., France (A/C.3/32/SR.42, para. 21), Togo (id, para. 23), he German Demo-
cratic Republic (id, para. 24), Madagascar, Mali, the United Republic of Cam :roon, Benin, Ven-
ezuela (id, para. 27) and the United Kingdom (id, para. 32). Naturally these statements may have
been ex abundanti cautela. Here again, on balance, the travaux préparatoires s 1ggest that no bind-
ing obligation was intended.

5. Ifitis agreed that the declarations have no legal force, then it would se 2m that they should
be dealt with by the Division of Human Rights, perhaps through its Liaison Off ce here, That Divi-
sion would then receive the declarations, acknowledge them, keep a running ist and prepare the
annual report required by paragraph 3 of the resolution.

6. However, should it be concluded that the declarations do have legal force, then they
should be dealt with by the Office of Legal Affairs. Indeed, if they are to be coisidered treaty obli-
gations, they should presumably be dealt with by the Treaty Section in the sa11e way as other in-
struments deposited with the Secretary-General, in particular those that are uni ateral in form (e.g.
declarations under Article 36 (2) of the Statute of the International Court of Justice).

13 January 1978

25. CONVENTION PROVIDING A UNIFORM LAwW FOR CHEQUES OF 19 MARCI( 1931 —QUESTION
WHETHER A STATE PARTY TO THE CONVENTION MAY, SUBSEQUENT TO 'HE DEPOSIT OF ITS
INSTRUMENT OF ACCESSION, MAKE RESERVATIONS WHICH UNDER THE TERMS OF THE CONVEN-
TION MAY BE MADE ONLY AT THE TIME OF ACCESSION OR RATIFIC/ TION—PROCEDURE
WHEREBY THE PROPOSED RESERVATIONS WOULD BE COMMUNICATED TO THE STATES PARTIES

AND CONSIDERED TO HAVE TAKEN EFFECT, IN THE ABSENCE OF ANY OB. ECTION, UPON THE
EXPIRY OF 90 DAYS FROM THE DATE OF COMMUNICATION

Letter to the Permanent Mission of a Member State to the United Vations

1. I have the honour to refer to our recent conversations concerning the Zonvention provid-
ing a Uniform Law for Cheques of 19 March 1931,82 for which the United Nitions performs the
Secretariat functions previously entrusted to the Secretary-General of the Le igue of Nations as
depositary.

2. You stated that your Government was considering including in its next finance bill, with a
view to minimizing tax evasion, provisions curtailing the freedom to endorse ct zques which would
be consistent with article 7 of annex II of the Convention (reservations permitted to articles 5 and 14
of the Uniform Law). The situation is that your country acceded to the Convention on 27 April 1936
without making the reservation in question, whereas the second paragraph of arti :le I of the Conven-
tion provides that such a reservation may be made only at the time of ratificat on or accession (in
contrast with what the third paragraph of article I prescribes in the case of the rest rvations referred to
in articles 9, 22, 27 and 30 of annex II, which may be notified after ratification »r accession). Your
Govemment, having considered denouncing the Convention and then reaccedin 3 to it with the req-
uisite reservations, wonders whether it would not be possible to employ a simpli r procedure, which
would involve submitting its proposed reservation for the unanimous approval of the parties—i.e.,
the States for which the Convention is in force.

82 [ eague of Nations, Treaty Series, vol. CXLIII, p. 355.
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3. Although our review of the practice of the Secretary-General has not thus far brought to
light any exactly identical case, such a situation is not without precedent. For instance, article 20 of
the Customs Convention on the temporary importation of packings of 6 October 1960,8 which was
deposited with the Secretary-General of the Customs Co-operation Council, provides that any Con-
tracting Party may, at the time of signing and ratifying the Convention, declare that it does not
consider itself bound by article 2 of the Convention. Switzerland, which had ratified the Convention
on 30 April 1963, made a reservation on 21 December 1965, which was submitted by the depositary
to the States concerned and, in the absence of any objection, was considered accepted with retroac-
tive effect to 31 July 1963.

4. The procedure described above appears to be fully in accord with the general principle that
the parties to an international agreement may, by unanimous decision, amend the provisions of an
agreement or take such measures as they deem appropriate with respect to the application or in-
terpretation of that agreement. In fact, this procedure has already been followed with respect to the
1931 Convention itself in connexion with the acceptance for deposit of the instruments of ratification
of Germany, Greece, the Netherlands and Portugal, which had been received after 1 September
1933, the date stipulated in article IV (see Multilateral Treaties in respect of which the Secretary-
General performs Depositary Functions (ST/LEG/SER.D/11), p. 584, foot-note with asterisk).

5. Consequently, it would appear that your Government could address to the Secretary-
General, over the signature of the Minister for Foreign Affairs, a letter communicating the proposed
reservation together with an indication of the date, if any, on which it is decided that it should take
effect. The proposed reservation would be communicated to the States concerned (States parties,
Contracting States and signatory States) by the Secretary-General and, in the absence of any objec-
tion by States parties within 90 days from the date of that communication (the period traditionally
set, according to the practice of the Secretary-General, for the purpose of tacit acceptance and corre-
sponding, in the present case, to the period specified in the third paragraph of article I of the Conven-
tion for acceptance of the reservations referred to in articles 9, 22, 27 and 30 of annex II), the reser-
vation would be considered to take effect on the date indicated. It may be deemed advisable, when
communicating the reservation, to include a brief statement of the reasons for which it is being
made.

14 September 1978

B. Legal opinions of the secretariats of intergovernmental
organizations related to the United Nations

1. INTERNATIONAL LABOUR ORGANISATION

MEMORANDUM ON THE MIGRANT WORKERS (SUPPLEMENTARY
PRrovistoNs) CONVENTION, 1975 (No. 143)

The following memorandum, dealing with the interpretation of an international labour Conven-
tion, was drawn up by the International Labour Office at the request of a Government:

Memorandum on the Migrant Workers (Supplementary Provisions) Convention, 1975 (No.
143), drawn up at the request of the Government of the Federal Republic of Germany, 30 January
1979. Document GB. 210/16/1; 210th session of the Governing Body, May-June 1979.

8 United Nations, Treaty Series, vol. 473, p. 131.
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2. WORLD BANK

MEANING OF ARTICLE 2, SECTIONS 2 (@) AND 9 (a) AND (b) OF THE BANK’S ATICLES OF AGREE-
MENT®* UPON THE ENTRY INTO FORCE OF THE SECOND AMENDMENT TC THE ARTICLES OF
AGREEMENT OF THE INTERNATIONAL MONETARY FUND

Opinion of the General Counsel%’

I

1. Article II, Section 2 (a) provides as follows:

““The authorized capital stock of the Bank shall be $10,000,000,000, in terms of United
States dollars of the weight and fineness in effect on July 1, 1944. The cayital stock shall be
divided into 100,000 shares having a par value of $100,000 each, which shall be available for
subscription only by members.”’
The Bank’s authorized capital is expressed in terms of ‘‘United States dollars of the weight and
fineness in effect on July 1, 1944 (hereafter ‘‘ 1944 dollars’’), and so is the *‘»ar value’'# of the
shares into which the capital is divided. Article II, Sections 3 and 4, govern the te rms and conditions
under which members are obliged and entitled, respectively, to subscribe to shares of the Bank’s
capital stock and such subscriptions have at all times been, and still are, express :d in 1944 dollars.
Article I, Section 7(i) provides that two per cent of “‘the price of each share’” (wl ich is expressed in
1944 dollars) is payable in gold or United States dollars and eighteen per cent in he currency of the
subscribing member. Equally, Section 7(fif) provides with respect to calls on the eighty per cent
portion of subscriptions that payments on such calls ‘‘shall be made in amounts e jual in value to the
member’s liability under the call’’. And the text continues: ‘“This liability shall be a proportionate
part of the subscribed capital stock of the Bank as authorized and defined in Section 2 of this Arti-
cle’’, i.e. in terms of the 1944 dollar.

2. Thus, under the provisions of the Bank's Articles with respect to capita subscriptions and
payment for shares, the 1944 dollar is the measure of value for all currencies, in :luding the current
United States dollar. Accordingly, after the devaluation of the United States dollar in 1972, and
again in 1973, payments of subscriptions on account of the two per cent portion payable in United
States dollars were made in amounts calculated to be the equivalent of the 1944 dllar in which such
subscriptions were expressed. The calculation was based on the IMF par value o7 the United States
dollar on the relevant date compared to the 1944 dollar.

3. Article II, Section 9 (a) and (b), provides as follows:

““(a) Whenever (i) the par value of a member’s currency is reduced r (ii) the foreign
exchange value of a member’s currency has, in the opinion of the Bank, depreciated to a
significant extent within that member’s territories, the member shall pay to he Bank within a
reasonable time an additional amount of its own currency sufficient to mainta n the value, as of
the time of initial subscription, of the amount of the currency of such membe - which is held by
the Bank and derived from currency originally paid into the Bank by the meniber under Article
11, Section 7(i), from currency referred to in Article IV, Section 2 (b), or from any additional
currency furnished under the provisions of the present paragraph, and whicl has not been re-
purchased by the member for gold or for the currency of any member which it acceptable to the
Bank.”’

‘‘(b) Whenever the par value of a member’s currency is increased, the Bank shall return
to such member within a reasonable time an amount of that member’s curr :ncy equal to the
increase in the value of the amount of such currency described in (a) above .’

% This opinion has been submitted to the President and the Executive Director of t} e World Bank. The
Executive Director has not yet acted on the matter.

85 United Nations, Treaty Series, vol. 2, p. 134.

8 ‘“Par value’’ is used here in the meaning of face value, as in Article II, Section 4 ( ‘Shares . . . shall be
issued at par’’), and Article V, Section 12, dealing with notes issued in substitution of the r aid-in local currency
portion of subscriptions (‘“. . . notes . . . which shall be non-negotiable, non-interest be wring and payable at
their par value . . ."").
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4. The Bank’s maintenance of value provisions becomes operative upon certain changes in
‘‘par value’’ and ‘‘foreign exchange value within [its] territories’’, terms derived from and to be
understood in the context of the Fund Articles. Article IV, Section 1 of the Fund Articles provides
that the ‘‘par value’’ of the currency of each member shall be expressed ‘‘in terms of gold as a
common denominator’’ (direct gold link) or ‘‘in terms of the United States dollar of the weight and
fineness in effect on July 1, 1944"’ (indirect gold link).®” Transactions in gold by members must take
place within prescribed margins above or below par value (Article IV, Section 2) and members are
required to observe prescribed margins around ‘‘parity’’ (the relationship between par values) for
exchange transactions within their territories (Article IV, Sections 3 and 4). As distinguished from
‘‘par value”’ which is fixed, directly or indirectly, in terms of gold, and *‘parity’’ which is the fixed
relationship between the par values of any two or more currencies, the *‘foreign exchange value”’ of
a currency in terms of any other currency is a de facto relationship which may deviate from *‘par-
ity’”, and if a significant deviation (depreciation) has occurred in the opinion of the Fund, mainte-
nance of value payments will be called for. The Bank’s Article II, Section 9 is to the same effect .38

II

5. On April 30, 1976, the Board of Governors of the Fund approved proposed modifications
of the Fund Articles (hereafter ‘‘Second Amendment’’) which will become effective when they shall

have been accepted by three-fifths of the members, having four-fifths of the total voting power.%?

6. On the effective date of the Second Amendment, par values will cease to exist and there
will no longer be an official price for gold. Fund quotas and the value of the Fund’s assets in the
accounts of the General Department will be expressed in terms of the SDR (new Articles III, Section
1 and V, Section 10). A par value system may be reintroduced by an 85 per cent majority of total
voting power (new Article IV, Section 4), but the common denominator of par values shall not
be gold or a currency and no member is required to establish a par value (new Schedule C, paras. 1
and 3).

7. The maintenance of value provisions under the Second Amendment (new Article V, Sec-

tion 11) no longer mention *‘gold value’’, “‘par value’’ or ‘‘foreign exchange value’’. The value of
currencies is to be maintained in terms of the special drawing right.%

8. Under Article XXI, Section 2 of the existing Fund Articles, as amended in 1969 on the
occasion of the introduction of the special drawing rights, the unit of value of the special drawing
right is equivalent to 0.888671 gram of fine gold, i.e. the gold content of the 1944 dollar. New Fund
Article XV, Section 2, provides that the method of valuation of the special drawing right shall be
determined by the Fund.

9. The present method of valuation of the SDR is set out in Fund Rule 0-3 as follows:

*'(a) For the purpose of determining the exchange rate in terms of special drawing rights
for a currency provided in a transaction between participants or involved in a conversion as-
sociated with such a transaction one special drawing right shall be deemed to be equal to the

sum of:
US dodlar ..o e e i e 0.40
Deutsche Mark . ........o.itiiiiii i i it e e e 0.38

87 The language in the initial Bretton Woods Fund draft was *‘gold or gold-convertible currency’’. This was
changed to the present text, since in 1944 no (prospective) member, including the United States, converted its
currency into gold without restriction.

88 While the Fund and Bank Articles expressly prescribe only maintenance of value payments by members
in case of de facto depreciation, both institutions have decided that they are permitted to make such payments to
members in case of de facto appreciation (Fund, Executive Directors’ Decision No. 321-(54/32), as amended;
Bank, R59-45 of May 27, 1959, approved June 16, 1959 (SM 59-15) and R73-42 of March 9, 1973, approved
March 16, 1973 (M73-13)).

89 The *‘Second Amendment’’ came into force on 1 April 1978 (see supra, p. 100 of this Yearbook).

90 The full text is ‘‘in terms of the special drawing right in accordance with exchange rates under Article
XIX, Section 7 (a)"’. The reference to the latter provision means that computations must be made on the basis of
the rates (in terms of the SDR) for each currency determined for the purposes of transactions in special drawing
rights (at present according to Rule 0-3).
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Pound sterling . ... e e 0.045

French franc . ... .. . i e s 0.44
JAPANESE YEN .. ..t e e 26
Canadian dollar .......... .ot i i i e e e e 0.071
Italian lira .. ... ... .o e e e 47
Netherlands guilder .......... . i i i i i e e 0.14
Belgian franc .. ....... ... i e e 1.6
Swedish KrOna ... ... it e e 0.13
Australian dollar . ... ... e e e 0.012
Danish Krone ... . . i i e et e 0.11
Norwegian Krone . ... ...... ...ttt ittt s 0.099
Spanish peseta ......... ... i e e 1.1
Austrian schilling ........... . . i e e 0.22
South Affican TaNA . ... ..viii i i e e 0.0082

“‘(b) One special drawing right in terms of the United States dollar s1all be equal to the
sum of the equivalents in United States dollars of the amounts of the curren: ies specified in (a)
above calculated on the basis of exchange rates established in accordance v ith procedures de-
cided from time to time by the Fund.

““(c) One special drawing right in terms of a currency other than the nited States dollar
shall be determined on the basis of the rate of the special drawing right in (2rms of the United
States dollar as established in accordance with (b) above and an exchange ra e for that currency
determined as follows:

*‘(i) for the currency of a member having an exchange market in wich the Fund finds
that a representative rate for spot delivery for the United States dollar can be read-
ily ascertained, that representative rate;

“/(ii) for the currency of a member having an exchange market in w iich the Fund finds
that a representative rate for spot delivery for the United Stati:s dollar cannot be
readily ascertained but in which a representative rate can be rea lily ascertained for
spot delivery for a currency as described in (i), the rate calculated by reference to
the representative rate for spot delivery for that currency and the rate ascertained
pursuant to (i) above for the United States dollar in terms of hat currency;

““(iii) for any other currency, a rate determined by the Fund.”’

10. Pursuant to paragraph 6 of new Schedule B the method of valuation in . :ffect at the date of
the amendment, i.e. the ‘‘basket’’ adopted in June 1974, described in the previc us paragraph, will
continue in effect until changed in accordance with Article XV, Section 2.%! Thu s, no action by the
Fund is required with respect to the valuation of the SDR upon the Second Am::ndment becoming
effective. The then existing *‘basket’’ remains in effect.

11. Determination of a new valuation of the SDR requires a 70% majority of the total voting
power, except that a change in the principle of valuation or a fundamental chang: in the application
of the principle in effect requires an 85 per cent majority of the total voting yower.?? The Fund
Report does not explain, by example or otherwise, what is meant by ‘‘change n the principle of
valuation’’ and ‘‘fundamental change in the application of the principle’’. A special majority is not
prescribed for deciding whether a proposed change requires the lower or the hiy her majority, and
therefore that decision can be taken by a majority of the votes cast.®?

9! See Report by the Executive Directors of the Fund on the Proposed Second Am¢ ndment of the Fund
Articles (hereafter ‘‘Fund Report’’), chap. 1, Q, para. 1.

92 ¥f the valuation of the SDR is to be regarded as a matter pertaining to both the (ne wly named) General
Department and Special Drawing Rights Department, the required majorities would have to be obtained both
among members (for the former) and *‘participants’’ (for the latter). However, since the t>tal voting power of
participants cannot be higher than that of members, in practice the majority of total voting jower of members is
what matters (new Article XXI (@) (iii) and Fund Report, Chapter 11, Q, para 1).

9 See Fund Report, chap. II, Q, para. 1.
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12.  As noted in Part I of this Opinion, the gold content of the United States dollar on July 1,
1944 was established by the Articles of Agreement as the unit of value in which the size of the
authorized capital stock of the Bank and the share of each member in the capital stock is expressed
and, as a consequence, is the common denominator and standard of value for determining in terms
of the relevant currency the obligation of each member to make payments on account of the paid-in
and callable portions of its subscription, as well as the mutual obligations of each member and the
Bank to maintain the value of the 18 per cent portion of that member’s subscription paid in its own
currency.

13.  Section 2 (a) of Article 1l of the Bank’s Articles was drafted in the context of the mone-
tary system established at Bretton Woods which gave a central place to gold. Under the Fund’s
Articles par values for members’ currencies are to be expressed in terms of gold or of the 1944
dollar. As noted in Part II of this Opinion, upon the coming into effect of the Second Amendment (i)
the function of gold as the common denominator of the par value system will be eliminated, (ii} the
official price of gold will be abolished and (iii) currencies of members will no longer have par values
and, if at some future time the Fund permits the re-establishment of par values, gold will not be the
common denominator. Consequently, there will no longer be any official basis for relating the value
of any member’s currency to the gold content of the United States dollar in effect on July 1, 1944.

14.  Thus, one would be led to conclude that on the effective date of the Second Amendment
all direct and indirect references in the Bank’s Articles of Agreement to share capital denominated in
terms of 1944 dollars will cease to have any operative meaning. But such a conclusion is unaccepta-
ble since it would leave the Bank without an effective basis for valuing its capital stock which is
crucial for its continued operation.

15. It is my opinion that it is indispensable to give the term ‘‘1944 dollar’’ in Article 1I,
Section 2 (a) some meaning which will permit it, upon the effectiveness of the Second Amendment,
to be applied for the purposes which it is to serve in the Bank’s Articles. It is further my opinion that
as a matter of law the proper meaning to be assigned to the term ‘“United States dollar of the weight
and fineness in effect on July 1, 1944°’ is “‘the unit of value of the special drawing right as deter-
mined by the International Monetary Fund’’.

16.  When special drawing rights were first introduced in the Fund Articles in 1969, their unit
of value was a quantity of gold equal to the gold content of the 1944 dollar. In 1974 the Fund pro-
ceeded to define the special drawing right in terms of a basket of currencies.®* This basket was com-
posed in such a manner as to produce an initial value for the special drawing right translated into
United States dollars equal to the gold value of the 1944 dollar and the gold value of the special
drawing right, namely $1.20635. This leads me to the conclusion that the special drawing right as so
defined, or as it may be subsequently defined under the Fund Agreement, must be regarded as the
equivalent in the reformed monetary system of the 1944 dollar.

17. This conclusion is reinforced by considering the only other practical meaning to be given
to the term ‘‘United States dollar of the weight and fineness in effect on July 1, 1944°’, namely that
of 1.20635 current United States dollars, the equivalent of the 1944 dollar calculated by reference to
the last IMF par value for the United States dollar. The argument in support of such an interpretation
would have to be that the Bank’s Articles were based on a system of par values, that par values will
be abolished by the Second Amendment of the Fund Articles and that the unit of the Bank’s capital
should therefore be fixed at the last amount which can be derived from the application of the par
value system. Such an interpretation would seem to me to be inconsistent with the consensus regard-
ing the reform of the monetary system which is reflected in the Second Amendment, which does
away with both gold and any single national currency as a standard of value. To substitute a quantity
of current dollars for the 1944 dollar would, on the contrary, substitute for a reference unit of value
for all member currencies (namely the 1944 dollar), the currency unit of one member, namely the

94 *“This way of determining gold value for the purpose of applying the provisions of the Articles was
adopted by the Fund when members ceased to maintain effective par values for their currencies and there was no
longer any member that bought and sold gold freely for the settilement of international transactions’’ (Fund Re-
port, p. 37).
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current United States dollar. This would mean a radical change in the existing mutuality of rights
and obligations of members with respect to maintenance of value. Every move ment in the rate of
exchange between the United States dollar and another member’s currency wculd give rise to an
obligation either of the other member to make additional payments to the Bank, or of the Bank to
make refunds to the member, but there would be no maintenance of value oblig: tions running from
the United States to the Bank or vice versa. For these reasons I consider that su:h an interpretation
could not be justified as a matter of law.

18. Having concluded that references to the 1944 dollar must be taken to mean references to
the unit of value of the special drawing right upon the effectiveness of the Secor d Amendment, the
meaning of Article II, Section 9 (@) and (b) can be determined without difficulty. That provision
calls for maintenance of value payments by the member upon a decrease in the par value of its
currency or a finding by the Bank that the foreign exchange value of its currency 1as depreciated to a
significant extent within its territories and, as interpreted by the Bank, oblige: the Bank to make
maintenance of value payments to the member in case of an increase in par val e and permits such
payments to be made in case of de facto appreciation. As has been noted, upon he effectiveness of
the Second Amendment there will be no par value and in the absence of par values the expression
**foreign exchange value’’ of which Article II, Section 9 speaks in terms of a departure from par
value has lost its original meaning. Under the new Fund maintenance of value p -ovision (new Arti-
cle V, Section 11) the event that gives rise to an adjustment of currency holding s is a change in the
value of a currency in terms of the special drawing rights. It seems clear that Art cle II, Section 9 of
the Bank’s Articles must be read as providing for maintenance of value in term; of that same SDR
value which has taken the place of ‘‘par value’’. It seems equally clear that Article II, Section 9
should, therefore, be read as making maintenance of value payments mandatory in case ofy both
decreases and increases in SDR value.

Conclusions

19.  Upon the coming into effect of the Second Amendment to the Articl:s of Agreement of
the International Monetary Fund:

(@) Article II, Section 2 (a) of the Bank’s Articles of Agreement must be rc ad to mean that the
capital stock of the Bank and its shares are defined in terms of the special drawir g right of the Inter-
national Monetary Fund, as determined from time to time by the Fund, on the¢ basis of one such
special drawing right for one United States dollar of the weight and fineness n effect on July I,
1944.

() The mutual obligations of each member and the Bank to maintain the + alue of holdings of
the member’s currency under, and within the limits of, Article II, Section 9 (@) a1 d (b) of the Bank’s
Articles of Agreement will be measured by the value of that currency in terms of he special drawing
right at any given time.

17 February 1978

205






Part Three

JUDICIAL DECISIONS ON QUESTIONS RELATING
TO THE UNITED NATIONS AND RELATED
INTERGOVERNMENTAL ORGANIZATIONS






Chapter VII

DECISIONS AND ADVISORY OPINIONS OF
INTERNATIONAL TRIBUNALS

[No decision or advisory opinion from international tribunals on questims relating to the
United Nations and related intergovernmental organizations to be reported for 1978.)
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Chapter VIII
DECISIONS OF NATIONAL TRIBUNALS
1. Sweden

NOTE DATED 23 JULY 1979 FROM THE PERMANENT MISSION OF
SWEDEN TO THE UNITED NATIONS

The Swedish court of accounts has dealt with a couple of cases regarding taxation of Swedish
citizens in the service of the United Nations peace-keeping operations in Cyprus and the Middle
East. These cases have been primarily concerned with such questions as tax deduction for costs
incurred to the person in question as a consequence of his service and have not dealt with the issue of
whether a Swedish citizen in the service of a United Nations peace-keeping operation should be
taxed in Sweden. Swedish taxation legislation has been deemed applicable. Below follows a resumé
of relevant considerations.

1. Swedish citizens in the service of United Nations peace-keeping operations are employed
through an agreement with a representative of the State of Sweden. They are consequently to be
taxed in Sweden whether or not they are to be considered as living in the realm in accordance with
Swedish legislation (article 53 para. 1 (a)) of the municipal taxation law, and article 6 para 1 (a)) of
the state income tax law).

2. The so-called one-year rule (article 54 (k)), meaning that Swedish citizens working abroad
in certain cases shall not be considered Swedish tax subjects, does not apply to employees of the
State of Sweden.

3. International agreements to which Sweden is a party concerning immunities and privileges
of representatives of the United Nations and other organizations do not apply to the above-
mentioned category of employees.

2. United States of America

UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT
OF NEW YORK

PERLITA D1zA WINTHAL AND NATIVIDAD D1zA v. RUBEN MENDEZ, MRs. RUBEN
MENDEZ, I.G. PATEL AND MRs. I. G. PATEL: DECISION OF 18 AprIL 1978!

Action instituted by household employees of United Nations officials, admitted in the United States
under a G-5 visa—Question whether local minimum wage law should be deemed to apply to
such non-immigrant aliens—Differentiation made by the United States Congress with respect
to employment of non-immigrant aliens between diplomatic or semi-diplomatic and non-
diplomatic employers—Question whether all aliens are entitled to enjoy all the advantages of
citizenship.

The plaintiffs, both citizens of the Philippines, were household employees of the Mendezes and
Patels, respectively. Both had come to the United States under a special temporary visa (‘‘G-5"")

! In connexion with this case see Juridical Yearbook, 1976, p. 230.
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which permitted their entry solely for the purpose of such employment. They in‘er alia alleged that
the conditions under which they worked violated the New York State Minimum Wage Act and that
they had been denied the same rights to sell personal property and to make and :nforce contracts as
are enjoyed by white United States citizens, in violation of the thirteenth amend nent and title 42 of
the United States Code, §1981.

The Court granted an application to dismiss the action as to defendants I. G. Patel and Mrs.
Patel. It noted that I. G. Patel was Deputy Administrator of the United Nation: Development Pro-
gramme, which rank was equivalent to an Under-Secretary-General of the United Nations, and that
he and his wife had been granted on 21 February 1973 diplomatic privileges anc immunities by the
United States Department of State. The Court accordingly declared service upo 1 them as void pur-
suant to 22 U.S.C. § 252.

The Court examined the question whether, although they were non-imm grant aliens in the
United States on special temporary visas, the plaintiffs came within the protectic n afforded by New
York’s Minimum Wage Act. It referred in this connexion to a recent decision «f a Maryland state
court (Torres-Monterroso v. Blanco, Cir. Ct. Montgomery County, Md. 27 Seot. 1977) in which
the Court had held that ‘‘Congress has accorded to foreign diplomatic or semic¢ iplomatic officials
. . . the privilege of bringing into and employing in this country non-immigrnt aliens who are
attendants, servants and personal employees, free of any minimum wage requireinents’’. The Court
further pointed out that once the United States Congress had regulated in a certai area, States were
no longer free to legislate as if they were writing on a clean slate. It recalled that vhile pursuant to 8
U.S.C. § 1101 (a) (15) (H) (ii), non-diplomatic employers were allowed to emp oy non-immigrant
aliens in the United States only if unemployed persons capable of performing such service or labour
could not be found locally, no such proviso obtained to the employment of non-i1amigrant aliens by
foreign diplomatic or semi-diplomatic officials (See 8 U.S.C. § 1101 (a) (15) [G) (v). Since the
United States Congress had clearly differentiated the conditions under which dip 'omatic employers
on the one hand, and non-diplomatic employers, on the other hand, were allow :d to employ non-
immigrant aliens in the United States, New York State could not create its own limitations on the
employment by United Nations officials of persons such as the plaintiffs.

With respect to the claim that the conditions under which the plaintiffs h:d performed their
services had deprived them of the same rights enjoyed by white United States « itizens, the Court
referred to a decision of the United States Supreme Court (Mathews v. Diza, 426 U.S. 67, 78
(1976)) which rejected the notion ‘‘that all aliens are entitled to enjoy all the adv intages of citizen-
ship . . .”’ pointing out that

*‘Neither the overnight visitor, the unfriendly agent of a hostile foreign pwer, the resident
diplomat nor the illegal entrant can advance even a colorable constitutional clair 1 to a share in the
bounty that a conscientious sovereign makes available to its own citizens and som« of its guests. The
decision to share that bounty with our guests may take into account the character >f the relationship
between the alien and this country: Congress may decide that as the alien’s tie § rows stronger, so
does the strength of his claim to an equal share of that munificence.”’

The Court noted that the plaintiffs’ relationship to the United States was minim al: they had been
admitted to that country on special temporary visas that permitted them to remaii there throughout
the duration of their employment and they were in the United States solely for that employment with
no expectation of future residency or citizenship. The Court therefore held that th: plaintiffs’ rights
had not been violated by New York’s failure to afford them the protection of its minimum wage
laws.2

2 The dismissal of the plaintiffs’ federal claims mandated the dismissal of the claims based on New York’s
Minimum Wage Act so that even if it had been accepted that the plaintiffs were included wiil in the protection of
the New York statute, the claim could not have been raised in this court.
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