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study on ways and means of insuring the $m11emenuwtwna of
International instruments such as the Internationsl
Convention on the Suppression and Punishment of the
Crime of Apartheid, including the egvablishment of
the international jurisdiction envisaged
by +the Convention

1. At its thirty-sixzth session, on 26 Pebruary 1980, the Commission on Human Hights
adopted resoluiion 12 {XXXVI) entitle 8'”me1ementatL0ﬂ of the International Convention
on the Suppression and Punishment of the Crime of Apartheid”. DBy paragraph 7 of that
resolution, the Commission requested the Ad Hoc Workin: g Group of fxperts, in
co~operation with the Speciel Committee against &oarbhe*o and in accoruance with
paragraph 20 of the annex to General Assembly 1 resolution )//ZA of 1% ﬁovember 1979,
to undertake a study on vays and means of insuring the implementation of international
instruments such as the Inoernatl nal Convention on the Duppression and Punishment of
the Crime of Apartheid, including tﬂe establishment OL the international Jjurisdiction
envisaged by the Convention. ~

in

2. At the request of ad Hoc Working Groun of ILxpexrts a Consultant was
comm1851oned to prepare a Luﬂv and a draft Statute of the proposed International
Criminal Court.

Z The Vorking Group considered the study and +the draft Statute at its meetings in
. .

T0
Geneva in August 1980 and January 1931

4. The attached interim Report is referred to the C ok

a recommendation that the Commission imvites States Porties to the Convention on the
o N N 5 o 5 S . 3 7
suppression and Punishment of the Crime of Apartheid to submit their comments and/for

views to the study to enable the Working Group to give further consideration to it.
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STUDY ON WAYS AND MEANS OF IITSUR THE HTPLEMENTATION OF INTERNATIONAL
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$.  The study contains two models, The first
Egtablishment of an International Pensl Tribunal for the uu13ﬁe““lOﬂ and Punishment
of the Crime of Apartheid and Other International Crimes, whi is based on article V
the Internetional Convention on the Suppression end Punishment of the Crime of
npa“upela, end pernive States poxties te add, by Lupplementsl Agreement, other
international crimes vhich are the subject of multilateral conventions. The draft
convention contemnlates the creation of a new internotional legal entbity, an
International Pensl Tr obnu¢, 1 2 ‘ teral convention onen to Sta
id Convention ses.  The second model is the Draft

ig the Draft Convention on the

—

Yo the Apartheil

Additional PIOUOCOL for tnm mf"tho International Conv

the Suppression and Punishmer i, which is based on

article V of the Iﬂtcvn@twonﬁl Conven ion and Punishment of the
Crime - of Apartheld. It doe 1 addition of othex
international crime he Convenvion. This model
does. not contemplat reztion of legal entivy but the use

of one new sirvucture,

oi existing United
namely an internation
the Convention, It x
o States pdrbies to

gtruciures, ne v
d adjudicatve violations of article IL of
1 tc the Convention nnd is open

ot

13. The ide0 of establishing an international crim: court is not new, as is
1

ference to foobt-note 14. Particul and attention has been
of Professors aacors and Janiovie referred to in parvagraph &,
ralt Statute Tor an international Criminal couxt prepered by the

nationgl Criminal Jurisdiction in 1953 and to the texts of a @ralt

o
Committee on Inten
statute for an int
of am intermnationa

rnational criminal inguiry and a dzaf u'ﬁta ute
criminal court prepared by the International

!
§‘
i~'(D

ﬂutional penal en¢oroomenu

1979, Othew studies vrelevant to is subject have also been consider

11. Parts A and B estobli ¢ wwig for the tuo ternative models, proposed in
parts C and D, for 3] ational 1 Parts A and B
desciribe the j"elau_o _____ e international criminal law and internationally
protected human rights an 1&; th tati te international criminal
law as a means o enforae inte ’nab “n"llv protected ¥ » rights. Iurthermore,

L 3
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they establish tnm 7eWa1 Tor an

eaulon7

.
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v ¥ Lms~1cut;o _ : d deal not only w ik the
crime of apaxr -eid but with other nes,  The proposal in part D is

17

for an additional nrotocol w0 the :
the enforcement crgq ns to The orime of
ins t¢uuuhon and Instruments fo implemens

the jurisdiction of
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I. THE MAVDATE FPCR IMPLEMENTATICN:; TITS NE;NN*C TWTERFPRETED
IN VIEW OF THED NATURE OF THE COJVENTIONW OF THE
SUPFRESSION AND PUNISHMENT CF THE CRINE OE APARTHEID

[

12, The conduct proscribed wr
the Crime of Apartheid {(hersinaf
proscribed under other, more basgic 5 .
and mechdnisms of implementetion. For this veason, ilmplem

csasion ond Punishment of
i Convention) is aliso
LCh ody their own measures
sntotion of the Apartheid

to these cother instruments

ion requires consideration of the relationshiy of
i tiong and objeclives.

s o e
digtinctive metiva

.
To appreciate

Convention
° of the
Zwl group including
torture, imposing

p went, depriving of fresedoms,
t'i>n5 of those who would

ha purpose
ringement
egregatiou, Ie

murder, infliction -
harmful living 00nd¢+13
creating reserves
resist such ncts.
narrowe
instruments.

o

14. Por example, the Universal Declaraticn of IHu
"Everyone is entitled to 211 the rights and frfedo
without distinction of any kind, such as race, colo

and among the rights set forth are: freedom from srz"‘

& eelaruuion
social orvigin...”
4); freedom from

discrimination and a guarantee of equ rotection of tao 1aﬁf (““t* le 7);  freedom
of movement and residence (axticle 1%) eedomn of . marriege (article 16@)),
cqual access to public service (arti (2):  choice of oyment, equal pay and
the right to form znd Jjoin uwnions (s 25) and viglht to an opportunity for.
higher education based on merit (arti 5Y. Tikowiee, the International Ccvenant on
Civil end Political Rights forbids incsion iy i " race, colour on
origin (article 2)s ang i i g ¢ 5 o ECL vcoples

(artiole 1);  freedom idence icle 12): the
courts {article 14); freedom % and & 1ol 24 (1))
frecdom of ci fi“e“s to vote and be ed {article 25): squal provcvulon of the

lows. {exrticle ) 2nd Tor wminerity groups, ] pnental opportunities
(axticle u7>. Iu addition, the International the Flimingtion of All
Forms of Racial Discrimination defines and condeuns digcriminaticn in terms

that are comprehensive (@rtLGWe ') condems m%“ﬂ4era WLthout Gefining it ( nrticle ))
-J,-—.._..—n

and yurulcUYWANV ﬂondamﬂq discrimination - regarding Tisted clvil, poiltical, economic
end socinl rights (article 5).
1%, The obvigus duplicativeness of the Aparithceid Convention as to its vroscription

it termg of other

=
=

srument.  Obligations of
considered first, and may
orientataon and those of

d cxplanatio
States parties with respect to the norms
be divided for that purpose irto cbligat
an international orientation.

T for domestic measures to
wvenant u“d T%e bawwoo sion on the Eliminaticn of

he tal both

A1 rimination d fnrro‘ obl:

CNeuT wnder it ars i i

The 1 dutbies NOTMS are regpected as

%), a0 mere omphatic d

-

and
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S i . 33 ER IS [ et mT s T Tore S At e
ate discrimination toh,rulng listed r¢gnts {axticle &)}, plug more specific
to npposce racilstht proragonda (mri icle dics Zo deprivaticone of

) Tn contrast,

g Parties are

rights wnder it (~rticle ¢) and to promot-
the duties under the Aparthel

to declare gpartheid
steps to prevent, pr
crimes of aportheid

votern vay be ohserved.
ternaticenal Covenant
and for States parties to
instrvment’s provisions
rties regarding
ocol to the Covenant provides
(article 4(2)). The DlS crimination
na

17. A4As to internationally-oviented obligotions, o
The Universal Declaration lacks specific provisions.

requires submission of reports on compliance (a ft;”lo
inform other States parties should they derogete from
viticle a\),), and to respond to complaints by ot
comp71qncc (article” 41), In addition, the Opvional
for responses to certain complaints by individuals

Convention also calls for reports {article 9(1)), responses to complain
(article i[ki>> and article 14(6) (b)), plue LHLOWMng cther Stobc~ parties whethex
an acceptable solution fto a dispute regarding compliance has been found (article L5(2))

4 T 4n

/’\

cetions are rather dissimilar. Parties

G

Under the Apartheid Convention, the obligat
wndertalie to accept and carly out anti-~gpartheid
Organs {LrolQ]O \I) but this appears to be LuuﬂQda
imposed in more general terms by the +ﬂ81£ulcﬂi°
requirenent is imposcd (article. XIL(l))
disputes regarding the Convention by means. 'f thie .hV-f~2tional Oourt of Justice or as
they may otherwise agree (article XII). nnt tradition the States

" parties are not to regard crimes of g&L_ﬁlelu fenses (arulole XI).

of certain international
in that such duties are slready
thoze organs. A reporting

are to setile their

r—k(:)

18. Related to these internationally-—oriented obli

ations are »rovisions fox
implementation maohinery, which merit consideration beforc assessing

the patterns of

obligations of the various instruments. o such i s cated under the
niversal Declaration, but the International Covenant coteoblishes a Human Rights
i receivin 7, studying and

& it the

2
Committee (articlc 20); 2, a : \f
transmitting reports of States partics (article ) 1opKrting on
disputes (altlcle 41), and, when appropriate, referxi b‘ wch disputes to a conciliation
comnission (article 42(1)). ¢ Optional Protocol e the bwvonoﬂcli confv‘s gimilar

)

te Commi®t rospect to individuals! complaints

comnetence upon the Human Rig

(article 4), and provides fox posgible revorting of the viows > the Committee

(axsicle 5). Cowparable functions are 1 to o Committee on Ilimination of

Rocial )1 scriming tloﬁ wnder the h<07 L ination Convention (1Lulci 8, 9, 11
. g the Aportheid Lmvon* Lor, however, “hoe Tunecticn of considerin

mbers of the Camn1s5$on o*‘fhux_h Righte designated ov

]

threc
IX), and, as alrcady sttlement is otherwise
provided for. A monitorlng function is SLOVlupJ foir ion on Human Rights
(al“fi(lo X). Finally, it iz provided that an accuscd may b vriei by an international

{
|9
penal tribunal \W;ulclc V).

}- )

19, The above pattern and im lemu“tublcm mechanisms does not presont

a clear spectrum in terms of effectiveness Reporting is the chiof vehicle for
1m1lcme tation under all of The ins szuupts iaving xp ess v for duties of

States parties. Obviously the Optional Protocol, which aag relevance not only tc the
FOvonanf butl also to the Racial Discrimination Convention, represents an enhancement
£ potential effectiveness in thal individual complainis are cal sble of kringing to
<4
(G2S]

llgﬂb problems unlikely to be dealt with by complaints of Staies. Notably, no
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provision is included in the Apartheid Convention for individuals' complaints. Dispute
resolution is treated differently under the Apartheid Convention than under the other
instruments, yet all of them make 1t possible for disputes to be settled without
conpulsory process 1f the complainant so agrees.

20, Instead of constituting a pattern of increasing or decreasing effectivencss, the
above pattemrm may be unuersboou as a function of the perceived purpose of each
ingtrument, The Universal Declaration, as an embodiment of the widest possible
consensus on luman rights deserving international atienvien, contains no express
provisions regarding duties of States or creating impliomentation machinery. As
discussed elscowhere, it amplifies terms of the Charter, which qqs its owmn
cffectiveness, and C&£+ulﬁ of its principles are given heightened effectiveness
through more narrow instruments, guch as the International Cuvenant on Civil and
xothloal Rights. The Covenant is itself an instrument of wide consensus and its
provisions reflect this by shaping implementation-related measures to deal only with
Stateu parties, it being apperently contemplated that the Covenant should act -as a-
vehicle for.eghancing. implenentation of the rights Urowlicf under it within States
thet have~already manifested acceptance of the validity of such rights. No express
provision attembts to deal with States that have not manifested such acceptance, and
the Optional Protocel is also limited to States manifesting acceptance. A similar
treatment is previded under the Racial Discriminatlon Convention, although the duties
under it are more detailed.

Fad

is background that the dl stinctiven of the Apsrtheid Convention
may be appreciated. Its name ils derived frou the tem given by South Africa to its
rocial policies [Po reviews of such policies, sece Unwb >d Nations, Dag Hermars kd 101
u1b1 1J, Apartheids A Selective Bibliography on the Racial Policies of the Govgrnwent
of the Republic of South Africa, 1970-1978 (1979) 1, and its purpose is to oppose

such polloles. Accerdingly, although it may be viewed os einming in part at preventing
the éspread of such practices to States parties, its primery thrust is against the
practices of a non-State pariy. Moreover, to the extent that Eh@ term gpartheid is
given a genervric definition dbglioable to wractices of Stater other than South Africa,
it must be presumed that no State indulging in such practices would also be a

State party to the Apartheid Convention. Accordingly, the disvinctive sssence of the
Lpartheld Convention is that it addresses the congequences for States generally of
conduct ocourring within another State.

2l. It is against thi

22. This distinctiveness is of central importance to the ouestion of implementation,

%
for unlike other related instruments the Apartheid Convention connot and does not rely
on co—operasvion of the Btate wherein the reported human rights violetion has cccurred.
On the conbrary, it concernsg itself with co-operation of S»Uuas within which no such
violations have ucburﬁed Such an orientation roguires explonation in view of the
general concept of ﬂﬁU«LFLCIVGDtLOﬁ by States in the donestic affairs of other States.

25. Sueh an explanation may be found in the.use by the Ay ¢
¥ rime against humanity" (article I), and "interna bional
(article III), together with tho general concept of lﬁﬁ@”ﬂ&tlo&&l hﬁman rights. As
3 : 7] ige +i

4

£

idhte attaches to all members

de ithin a general obl on tc respect humen I

of the United Wations by virtue of the Chorter and the Uij"arsal Declaration, The
precise dimensions of such an obligetion, however, arc ﬁot explicitly stated in those
insbrunents amd the specificity with which the rizhts tihel must he respected are

o
ae
defined. vaiAS. The Inmfternaticnal Covenant and itls Cﬂtwormv Protocol provide further
claboration of these rights and, for States tie ' obligations regarding them.
To the extent that such elaboration amounts a general principle of




E/CN 4/1426
NERT

e -

international law, it is binding vpon non-States parties as well, and clearly this is
more likely to be true with respect to elaboration i o n than of institutional
as reporting and dispute resolution. With respect to rocinl dlDCTlﬂln“%tht

duties I t
the Racinl Diccrimination Convention,

nore detailed elaboration is containsd in

conparable eifect.

}_J
B
&)
g
I
=4
[¢]
—
o
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24. As o resullt, the human rights L : to the Racial Discrimination
Convention may be viewed on th rogxre 1y elaborating upon general

orincinles of lnternational law specting treatment of races, and on Lhe other as
e & & ?
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providing appropriate means for

with these principles. The former is not dependent on express consent of particular
k e 2%

States whereas the latter is largely dependent on such consent,

25. The Apartheid Convention has a similar duality in its nature but what must be
recognized is that two such dvalities are invelved. It defining _partneld and.
indicating thatl p rgong ought not be subjected tc o general treatment, there is an
elaboration of a general principle comparable in purpose to the definiticmal portions
of related human rights instruments, but highly specific. In assigning certain
obligations to States respecting sucl conduct, such os :eﬂortinﬁ er dispute resolution
requirements, there is an elaboration of a consent~d not greatly
different from those of other, related human rignt

26, However, there is a significant departure from prior instruments of similar vein
in the pronouncements of criminallty and the pruVl” iong dealing with consequences of
enunciated in other human rights

this criminalization. Not all violations of right
instrmHCLus have been deseribed as criminal. Dven rac ﬁl discrimination is not
a within the Racial Discriminaticn Convention og ooossarll amounting fto a

“Accordingly, the
iption is not merely
_ o seminal description
“this on non-States parties,
incivles of *rtorﬂ tional law
that 1-nouage is applicable

crime. - ;nis terminology  is applied exclusively to
specific conduct elaborated in the Apartheid CCQVF
o more aetalled treatment of a human
of a closs of interrational crime. Ag tce
congonance of the conventional language witl
is crucial, and to the extent such consonsn
nOthLﬂSUuﬂd*ﬂ% the consent of States.

27 Mb reover, the same is true with respect duties of States to criminslize,
prosecube and punis h such conduct., This is in stark contrast fo the consequences of
reporting and ais p te-resolution measures. The difference lies in the fact that
particular conseguencesg atitach to international crimes under general principles cof
international ;aw, including duties of action against such cﬂlﬁpa.

3 -

28. Thus, just as the mere describing cof certain ccnduct as violating international

lew does not make it so, yeb it mey be so as a general principle of internaticnsl la
so also describing certain conduct as criminal under international law does notd
ipso rQCuo make 1t an lrternational crime, Likewise, stabing that certain action
oug bt to taken by States with respect to certain conduct does not ipso Tacto

es azllSA a general rule of inter \uulopﬁl law, but if the conduct in question is

H IR, - e N T Cde o e AT £ y
actually an internabtional crime, then certain obligations flow from that,

I

on racinl matters are

2
>

9. In bUfu 1T the varicus human right
consensual arran
though some of

fmultlohﬁ

ELPCaTs :
utions legﬁdewf

Hoviever, thege instruments o zeneral rules
of international law, the disbine eld Convention becomes clearer
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to express the
extending particulax
ginilar to that done under

It strives to defince the internatvi
congequences for States of that crine,
e'icmtion ond proscéetive neasures Lo that
other human rights lﬂst:@nuﬁub.

is o human rights instrument, the Convention is og well implemented and
)

1 founded and drafted as kindred nits instruments. It is as ‘a declaration
of termaticonal crininal law that the Convenvion noerwits special attention,

31. The UuLLi cular legal questions relating to node of inpleme twtiow are addressed
o - ovo

2T
e , -~ . T KR PR S N sy P
and assesged helow. 1t first consider vory §en00u1 natters.

32 it must be nc Convention does notbt by its terns

att classignarﬂhi VS nere torritorial el uitable for
independent action by i rid Sta or concertod “UblOu St(tos.

Rather, it treats ling

Ui torn 3 a2l T i various shate av Teel
1n :L_-r.‘ U—LOl’l(‘u CI1 VAL ious sta QY .Le_e.L

the homiul effects the nome of or on DOh&lL of

o g o A e NS o emms cnge « Som AT NPT B e i Ao ek 1A ¥
,tho woriu comrmunity. - This suggests in itself thot o wniform stondord should be

applied,

33, 800015 olthough the Apartheid Convention is
the acts titubing the intermational cuime of
either OV““~*nclusive or wnder-inclusive or both, is
-and choracter nre dependent not on that Cﬁnveﬁ“ﬂon ot on ﬁ@ﬂ@f&l pr1n0101@° of
ron in arbicle IT of the Ao
portics, but as o

intemational law. As o resulw, the definitior .
Convention may be viewed as conventionally bwwﬂrn

States thot aro not parties ibs hinding ouv¢$ty de on its correspondence to the
general rule of i Sﬂﬂﬁ‘“ pexties under the

that Convention,

to the 'LanL
ational or minal
be otherwise
Sonvention p rports
Toalken pur suant te

.L_l‘_)&,]f U.LL‘L; v
sre Justifiablc
that  the terms
lovwe This is
Jugti

to be o de aration of ge £
that convention seek ]u”leLCuLluP in
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international
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54, Third, the search for of implemer aspect of the
Anaritgig Convention is, il v Ly drown. very nature implementation
= . )

L

p

of criminal law is by criminal p: thouy voriations in such
<t
)

U T S £ e y
gencral noture of such proce

process exist in different legal e vL T & moy
reodily be recognized .

35. The ﬂ'silﬂcbwve shoract he LCDTOC"CLCG not only by its
20 L o
particular forxm but also by C ﬂot merely

T
speclly bDroper or improper I
“Vthe*. it identifies behovicur

mposed not in the nane of or on
ruLuQ; in the nane of and on
neasures are commonly termed
not designed nmerely to remedy D
are divected at the future +
kind, by incapacitating the offender ox by affe

C

ond 1LQ sons- cf justice, Suc
S order to Indi e

t of a meuediable type, On t@o contrary, they
terring future conduct of that

(]

v det
ing the offender's will or inclination
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to engage In such conduct. Only in the sense of retribution do such measures have a
renedial aspect, and this is aimed at vindicating the community's sense of Justice,
‘which was not in a tangible sense harmed and cannot in tangible form be repailred.

36, DBecouse of this ultimatc purpose of criminal process, initiation and direcction of
such process caxmot be left merely to interested persons or organizations, but must
rather be gupervised by someone gualified to act on behalf of the relevant community.
The appropriate motivation for initiation and direction of such process is concern for
justice.

37. A second eonseguence of the purposes of criminal process is that an orderly and
reliahle method for establishing facts must be utilized. The broad outlines of such
nethods include both genergl investigation and consideration of allegations by the
accused.  In some systems the nanner of receiving and considering evidence may be
highly elaborate, but in every system an effort is made o gather evidence widely with
particular care to utilize the most reliable sources. {It should be noted that,
although instruments with an affimmative, human rights protection function, have
invelved some investigative activity, the procedurcs followed have not been as orderly
and reliable as would be required for punitive purposes.. See, e.g., franck and Fairley
"Procedural Due Process in Human Rights Fact-finding by International Agencies,”
4.3.T.L. 308 (1980)].

38, A third consegquence is that criminal norms are specified in great deteil. This

is because of the special need to be right when acting in the name of the community's
sense of justice., Conduct camnot he fairlypunished when the commmunity has not clearly
expressed 1tg intention that such conduct be avoided., The natter is given further
attention in connection with the principle nulls pocna sinc lcge.

59. The foregoing demonstrates that o mendate 4o implement the Apartheid Convention
constitutes a mandate to create the mechanisms nccessary Lo set in motion criminal
process. Indeed, bringing internaticnal criminal law to bear on this wrongful conduct
has been an enduring consideration of thoce involved in onti-gpartheld activities.

Sce, Tor exemple, the report of the 4d Hoc Working Group of Lxperts, entitled

"Study concerning the question of gpartheid from the point of view of the international
penal low," (B/CN.4/1075). The central institution in such a process is a court, but
related institutions maey also he appropriate in order to assist the functioning oi the
court. The tasks that require treatment in order for such o court to operate merit
geparate attention,.

40. The ultinote implementation goasl of the Apartheid Convention may obviously be
served by such an approach in that the goals of criminal process are prevention and
guppression of specific conduct. The extent to which criminal process on an
international scale can secure in practice such goals also nerits separate consideration.
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Convention and the oiher provisions which imnlement it. (In addition other
Conventions of the United INations and iis snecilalized agencies such ag the ILO and
UNESCO, which also include provisions against "racial discrimination' and its

consequent vractices could be deemed inciuded in this category).

45, The gignificance of these Conveﬂtiows Jies first ir that the Uﬁlvefan .
Declaration of Human Rights was deemad by the Intesrnational Court of Justice in its.
1970 YAdvisg sOTy Cpinion on the Legal 701sc:v0nco% for States of the Contlnued Presence

¢
24
[wed
g
Charter of the United Nations 5/
~m

of South Africa in HNamibia® 2/ 28 inc ed in the meaning of Article 55 of -th
Thus, since the Universal Declaration of Humau Rlvhtu
is azcemed to be the further expression of the words "Human Rights' of Article 55
of the Charter and since Article 56 of the Chariter states that the proteciion of
Yhuman rights” under Article 55 is "self-cxeculing', the protections afforded by the
his arc applicable to Membcr States of the

Universal D-claration of Human Righ
United Nations and binding upon them.

44, To the extent that the conventions deemed relevant and listed in waragraph 4
abeve internret  the specific rights ~nuncieted iy the Universal Doclaration of Human

Rights they wmay, by incornoration, be considored binding on all Member States of the
United Nations and not orly on thelr signatory ,gt'wm. Such a binding effect would .
not derive firom each convention qua, hut from the fact that it gives specific mean1ng

to specific rights embodicd im the Universal Declaration of Human Rights which, under

the decision of the Inteornaticnal Court of Justice roferred to in varagraph 45 above,
is dﬂﬂmed as lucorporated in the meaning of Articls 55 of the Charter of th@
United Hationss and thet Arfticle 56 of the Charter requires the Member States to

se human rigcghts.

enforce the protection of the

AT. In so fﬁ% as uhc_j“artnolo Convention prohiblits conduct nredicatsd on "racial
iscrimina D 1ly defined in the Conventions listed in

aragranh 44 lt can bo said ho Avartheid Convention incorporates in its meaning
of the prohibitaed IT thersof the provisions of these other
conventions

QJ sy

O K

48, IMutatis mutandi, to the ) tion criminalizces certain
extreme forms of "racial discriminatic n” ag definod °nd prohinited by the Convention

on the Elimination of All Forms of Bacial Discrimination, and that these two
conventions give meaning to the proteculop against "racial discrimination” which ie
‘guaranteed by the U“1Vnrqal Declaration of Human Rights which Declaration is applicable

ot

oy

to Member States b Hotions through Articles 55 and 56 of the Charter as
discussaed in paragrs; ) : it could be argusd that by incorporation of the
relevant provisions of thesc Conventions in the Declaration that lember States cof the
United Nations ave obligated uwnder the Chartor not fo \mmage in the practices of
apartheid as defined in article II of the Apartheid Convention,

49. The second category of relevant conven 2ly those which either declare
01 en conduct to bs "e crime under internati or tha+ the conduct in question
should be criminelized under the naticnal cvim'nal law of the signatory States and
thus Ombody The maxinm aut dodere aul ]U&‘LC

o)

2/ (1971) I.C.J., 16.

See also Schwelb, "The International Court of Justice
and. of the Charter", 66 A.J.1.L. 337 {1972).
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(i) The Nurcmberg
(ii) Crimes Against

3

(iii)  The Genocide

(iv)  The four Geneva Conventions »f 12 Augurt 1049
and. the 1977 Additional Protocols Voco+o Z/
(v) The Slavery Conventions 8/
(vi) The Copvention of the Non—-apwnlicsbility of Statutow
of Limitation to War Crimes and Crimes Against Humanity o,/

4/ In connection with tho IMI“PDOT” Principles, bLec Ge‘oral Assembly
- =t o N

resolution 95 (I) of 11 DC&”T&CI 1006 ¢ > Bep ok Snternational Law
Commission covering its second session (Official Records 1o General As sembly,
Fifth Session, Supplenent Ho, [L, »r ). DSee alg

M,C. Bassiouni and V.P. Handa, Troatise on Intermational Criminal Law, vol. I, {(1973)

. B
pe H87. DSee also Proccedings

the Trial of the Major War Criminais ?ﬂforﬁ the
International u¢L1tarv Tribunal, 42 vols. (1949, Tnown ags the '"Blue Sories”. The
cnsu;mg trials e ;1DL“‘ hed uhu“f the title Trioels of War Criminals before tnc
Murembers Millt v Tribunel, 14 vols. (1949), knoun as "Green Series". For an
interesting account of the Erl al dﬂ@ the accused, sec B. Davideon, The Trial of the

Germans (1966) For a legal and descrintion of the proccedings, sce
R. Woctz zel, The Huremberg Tri » International Law (1960); J. Keenan and
B. Brown, Crimes against ﬁuﬂrma+1ou“fuJaw (1950); S. Glucck, Yar Criminals,
Prosecution and Punishment (J/ﬂ/) see also, P. Polborak, The Nuremberg Eniloguc
(1977), tranzlated from the Rusgian by D. SLJlL@“*,

1

J._

5/ For "Crimes Against Humanity" sece the Nurembeorg Princinles gupra, note 4,
privciple VI (b/. lv: a historical-legal analysis of "Crimes Ageinst Humanity"
see Bassiouni, "Infermational ILaw and the Holocaust" 9 Calif, Wegt, Int'l L.J. 201

(1979).

6/ Supra notes
(1961 and P. Drou’

7/ Geneva Conventi

gee also, &, Aromncau Le Crime Contre 1'Humanité
State (0 vol.) (1959).

ons of 12 August 1949:

'_.\

N
3

For the Amelioration of the Condition of the Wounded and Sick in Armed Forces

of the Field, T7H United Mations, Treaty Serieg, 31; For the Amelioration of

the Condition of Wounded, Sick and Shinwrecked Members of Armed Forces at
Trea

Sea, United Hations reaty Seriesg, 8 Relative to the Treatment of
3 Wi ’ 53
Pflsonel of War, 75 United Nabions, Treaty Series, 1355 Relative to the

22 R

Protection of Ulvilian Perzons in Time of War, 75 United Nations, Treaty Series,

287 .

Protocols Additional to the Genava Convention of 12 August 1949,

June 1977,
ICRC, (August~September 1977).

1t
O

§/ See supra note 1, but also other conventions on The subject listed in
M.C. Bassiouni, Internaticnal Criminel Lew: A Drafi TInternational Criminal Code
(1980), at "A list of the Principal International Instruments" p. xiii, under
"Slavery and Slave —Re]atﬁd @racilceﬁ” that lists 25 international instruments.
Aprendix 23 see also B, ﬁv.\ Fter, A Bibliogranhy on Lntbrn%tlonal LflMlﬂal Law
(1972) and Bibliogranhy on national Criminal law and Internatiocnal Criminal Courts

prepared by the Secretariat of the United Hations (A/CH.4/28).

-

g/ Supra note 1s see also 37 Revue Intermational de Droit Penal Vol. 3-4
devoted to that gubject,
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52. 1In so far as
o ”Ufﬂ CCHU@” and ”W“ngﬂ“

“international pens . trivunal
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e3¢ vioclationg Ly means

nle of legality in criminal law, nuilum

ntﬁons listed in naragraph 44 whose
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relevant

tiong ig discussed in
tiong contained in some
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Ccnventlon regulres Sitatos parties
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arties to "extradite!

3
‘ors nac ““““Tj in ordur to satisfly the
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-~

>, which is a "general principle of
‘civilized natic ns', that article LI ?o given
vagueness, ambigulty and lncornoration by el
treaty provisions deomed incorporsted within

Apartheid Convention.

10/ Ses the Urited WMasi

being gubjected to torture an
i shmen b1 (General hssembly v

'_4

ons "Declavetion
4 other cruel, i
csolution 345

AT

interrational law recognized by

more specificity in order to avoid '
erence or analogy of other relevant
the meaning of article IL of the

on une protection of all persons fronm .
nh01wm or degrading treatment or

(X)) of 9 Dacember 1975), the "Drafi

- 545
Convention on the Prevention and Supprassion 0¢ Torture" introduced by the -
Asmoclation Internationale de Droit Penal beafore the Dub—vomm gslon on Prevention of i
Discrimination and Protection of Minoritiesz, (G/C1.4 WGO/21%) and 48 Revue

Tnternationale de Droit FPenal Wo. 3-4 (1977) devoted o that subj ject., The Draft

Articles O“LOIO the Commission’s Yorking Group are those contained in the official

Swedish draft (B/C1.4/1785) which is quite similar to ths AIDP Draft and Comments

thereon ( /Cl‘l A/l ‘>»~
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B. Institutiongl setting: wvrogress Towards creablon o
international crﬂg*153760urt

the Moafuﬁc!d Conventicon contemplates +ho creation of an
to enforce the violaticng of Article II of +the sadid
authority for the creation of an International

5%+ Article V of
Yinte InaulOual o
Convention. 1T :

Criminal Couxrt 1 \uuuolLShedo

54. Thr~ only procedents save fox an isolated his bovluaW instance 11/ arc the

o
Nurembergz and Tokyo war crimes tribunals which werc international criminal
in contomporary his t01y

COUXLS ;é/ There are no other ex'ﬂples off such trib

55. In 1951, a daraft statubte of an intA”ﬂatiOHml criminal Jjurisdiction (p/°1 )
prevared by a committce of evperts wos submitted to the United llations and in 1953

a sccond draflt (A 7643) was submitted bascd on the worlk of another committen of
xperts. Both drafts were tabled but no further action was taken by the

United Nations on thnm. 7@/

11/ Prof. A. Schwartzenberger reported that
proségﬁted by an international tribunal of tho Holy
Breisach, Germany, "The Dreisach Usr Crime Trial of 1474" The Manchester Guardian
27 Soptember 1946, sce also de Barrante, Histoire des Ducs de Bourgomme,

e
Vol. I (18§7). APOuﬂCI wrecedent ceuld also be that of the trial in Hanles of
Couradin Von Hohenstofen for initiating an "unjust war' in 1268, though the

compogition of the *"1uund1 wag noth lntﬁrn%tional sce BLarzaﬁﬂck, "The
Prosecution of Yar Crimes" in Bassiouni and Nanda, supra note 4, p. 559, 560.
Another possible procedent is the uision of the ”A771oo at the Congress of
Aix~La~Chapelle of 1810 to defain Hapoleon Donaparte on the Island of Elba for
waging wnjiust wars. oeo Belleot, "The Detention of HNapoleon Bonaparte”

39 Tomnle L. Rev, 170 (192%),

12/ See Uright, History of the United Hations War Crimes Commission (194 8)
Proceedings in the Trial of the Lipjor CUriminals Beiore (nternational IHlitary
Tribunals (1942) 2 vols; R, Woctzel Thurembery Dpilog o (1971); Roling, "The
Turemberg and Tokyo Var Crimes v .Lﬂddy supra note 4, p. 590,

‘7“7 (XII) of 11 Wovember 1957. See also

R

TooAn Baoploudil ar

A5/ Lec General lgsern :
the note by the Secretary itled "International Criminal Jurisdiction”
(Official R' ords of the General cmbly, Twelfth session, document 4/3649) and the
memoraniu ¢ Ubn1bb{1 by the Lecretery-Goneral of the J01tca Hations entitled '
"Historical Juvvoy of t%ﬁ Question of Criminal Jurisdiction” (United Netions
nublication, Sales Fo. 1049.V,8). For a ¢ mentary history of the various nrojects
for the creation of an international criminal jurisdiction, sce B. Terencz, The
International Criminal Touxt \iObU> 2 Vols, See also, J, Stone and R. Woetzel,
Toward a Feasible International Criminal Court (197G); 35 Dllevae ternationale de
UOroit Penal Mo, 1-2 (1964) ‘Gevoted to that gubject, and 45 Hevue lpte national de
ggggi__caﬂj Wo. 3-4 (1974) containing the confributions of the AIDP to V
United Nations Congress on onticn and Criminal Jusiice, Gencva,
september 1975 devoted to the subject of "La Creation dlunc Ju3u¢ce Penale
Internationale'. Thﬂ.ﬁevve International de Droif Penal contained scholarly writings
on this subject in its iz of 1928, 1975, 1945 and 1952 as well ags others, The
ATDP has t1101tlona17y supnortod Lﬂo Fr@:t&uﬁ oi an international criminal couxrt as
witnesced by the positions 1t has taken at its various International Congresses, and
those of its disgtinguished membors among them; Della, Donnedieu de Vabres, Saldana,
Graven, Jimencz de ﬁ?W“ fo*’“?\, Cornil, Bousat, Jescheck, Romoshkiin, Herzog,
Glazer, Lautricourt, al o~Riimoles, Arrvoneau, Mucller, De Schutter, Triffierer,

’
Lombois, Plawski, Fexr c29 O\u1o¢r Zubkowski. DBecause of the numerous J*itings on

1i
-

Hﬁ
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56, Ths princinal reasons for this action could be guwmarized as follows:

(i) There existed po codification of inteornationsl crimes. In particular
aggressic . 1 not defined an@ thoge other customary and
conventils vers insufficiently dofined, with feow excepiions;

(ii) The proposcod internaticnal criminel Jurisdiction contemplated the exercise
of ite jur¢SUlCthP over all international crimes, including those as of
then deemed ingufiiciently defined;

(iii} ng with orincinles of responsibility and other
Mdeﬁ in a “G«no 1 Paxrt" of the criminal codes or
e

ra
)stpwy had not bezen claborated and what was proposed
tations Commitufcs of Lxperts who prepared the 1951
N ~
L

.
obtain sufficient conscensusg

(iv) The absence of an international criminal code containing both a "General
Part! and a "Ipecial Part” (the crimes) violated the generally accepted
princinle nullum crimen sine lepe, nulla poenc sine lcge: and

)

S

(v) The two drafts nocessitated an amendment to the Charter of the
United Hations which was impractic Ll

the subJect by the above-mentioned scholars and others 1t would be impossible to

cite them all, but sece Basziouni supra note 8 '"Dibliogranhy" =m. 175. TIor three more

recent initiatives resulting in the submission of a draflt statute, see the
International Law Asgociation, "Drafi Statute for an Intornational Commission of
Criminal Injury" “OouLeo Dy its Internavional Criminal Law Committee in Paris,
May 1979. iLOCCCQ¢ﬂou f the International Lav Asscciation (Belgrado

Conference 198C) v, 4; and "Draft Statute for an International Criminal Court",
World Peace through LuT , Abidjan World Conference, August 1973 (cdited by
Robert K. Voetzel); Tn@ a "Draft Ctatute for an International Criminal Couxt!

prepared by the Foundation for the Creavion of an Internmational Criminal Court,
sec also K. do Hoan rocedural Problems of a Permencnt International vrlmlﬂal
Jurisdic " in De ing van inbreuken tegen het corlogs — en het humanitair

K. de Haan, C. Van den Vijngacrt, cds., 1980)

?

Trecht <u. J@lIl&GLs
Do I/L.
14/ General Assoubly rasolution 3314 (XXIX) o

.
1
B. Ferencz, Del %_ihﬁ Internationzl Ageression (107
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57. In 1972, a Special Raport was nrepared by the Ad Hoe Vorking Group of Bxperts
the Commission on Human Rights entitled "Study Concerning the Question of

id from the ioint of View of International Penal Law" /L/JU.A/1075 which sets
Forth the basis for the creation of an international criminal jurisdiction in accordance
‘ with article V of the Apartheid Conveontio Vo action was ialten on tlat renort and nc
| Turther implomcntatLOQ of article V of the ipartheid Convenlion han becn »roposed

til recently,

ional crime gnecial izsnes on reosponsipllity

: e s a
C Anertheid asg

58. Based on article IIL of the Arartheid Convention and in accordance with
resolutions of the Commnission on Human RlﬁhL) and the Ad HOﬂ (iroun of Experts on
southern Africa, the basic Qllnclﬂlo of responsibility adonted is that of direct

i
onsibility. Hovever, this bosic of responsibility is much too narrow

o

?
0
II and under international criminal law. 15/

Convontion declare

59. In d
article > e umc@rvﬂ":ﬂrﬂutlora o

3 : 4 b z
responsibility thereunder should conform te cstab }w

. (i) Direct responsibility for individual conduct;

£

(ii) Command responsibility for acts of subordinates;

(iii Individual resnensibility for failure to acts;
\ of 9

;—w

15 /'uue‘gggggpuni sunra note 8.
;é/ "For direct responsibility of individial conduct”, "Command TO'ﬂOﬂSibility<
for acts of subox ulmﬁur@” "Individual ro smon31b111uy for fu11uro to act™ and
"Individual respons i 0 Lcivating in criminal OIg@FLadulOn&” sec the

"Haremberg Princible

-
f

]
@
H
Faali
f_.l

A

note 4, Ior some .zensral worlc sce Lmarov, "Individual

72 Thoe uremberg }ILLClilCu in-Domestic Leogal

*
Responsibility J]uva Intornanional Law
Dystems", 29 Int'l & Comp. L.0. 21 (1980); bLivitto Ponole Intcrmaziohale
(Consiglio Superiore della Mapiut?dtura, 1979)s Co Lombois, Droit Fen nal In+crﬂat107@l
(1st ed. 1971, 24 ed, 1979); * Grecn, "An Imternatioa“T “rlm¢“ 11 Code -~ Now?"
3 Dalhousic L.J. 560, 561 (1976); @ Dinstein, "Indernational Criminal Law!, 5
Tsracl Y.B. of Human Dighis 55,.72 {1975); ILa Belglque et le Droit International
Penal, B. DeSchubter od. (1975); . Ochler, Lntermabionales Strafrecht (1974);
Padiihahividront 4 SN 8 9
. special ~Issue 45 Revue - Intornationale de Droit Pcna 3= (L97ﬂ) on’ Internatloaal
sriminal -Lawsg Tri ersr-1n Bassiouni and Nanda tise on Inter 2l
Criminal-Taw;  Trifftercr-in Ba 1 Nz s, & Tre on Internationa
Criminal Law vol. IT (1974) pg. 86-96; IM.C. Buss1ouui and V.P, Wanda, A Treatise on
NN - v \ . "
International Criminal Law (1975) two volumes; IMunch, in Bassiouni and Nanda,
A Treatige on International Cximinal Law vol, I /]/7 ) vg. L43-55; B. DeSchutter,
A Bibliography on Interna tional (rlmlﬂw¢ La‘ (ly ): 8. Plawski, Btude des Princines
. Fondamentaux du Droit Interrational Penal (1972); S. Glaser, Droit Penal International
8
Conventionnel (l970) O, Yriffierer, qulma+100nc Untersuchungen zur Lntw1“xlung des
Materiellen Vlkerstrafrechts seit Nirnberg (1966); G.0.W. Mueller and B.M. Wis »
. International Criminal Taw (1965); V., Pella, La Guerre~Crime et les Criminels de Gﬁefre
P4 b 4

<1964>§ 5. Glager, Infraction Infernaticnale KLOFY) A, Guintano-Rippoles, :

Tratado de Derecho Fenal Internacional v Internacional Penal \1950) two volumes;
Lichkelt der Staatsorgane Nach J07 erstrafrecht (1952);
11 Diritto

H.-H. Jescheck,
D

V. Pelle, La Codification du Droit Penal Lnternatbional (19 gf W. Lavi,

Penale Intermazionale (1949); Radin, ”Tmt01ﬂatwom“1 Urimes', 52 Towa L, Rev. 53,

46 (1946)5 H. Domnediocu da Vabres, Introduction a 1'Diude du Droit Penal International
(1928); M. Travers, Le Drcit Penal Tnternationale ot sa Mise en Oeuvre en Temps de
Paix et on Temps de Guerre (1920-22) five veolumes; Meili, T hloL ch des

Tnternationalen Strafrechls vnd Strafprocessrechts (1910); Hegler, Prinzipin des
Intermationaled Strafrechts (1906).




State resnonsibilitv*

(vi) The non-applicebility of the def ence of superior orders (if a moral

choice existed). 17/
60. While international criminal law contemWIates only the punishment of
individuals, the responsibility of corporate entitics and that of the State can be
deemed %0 be @ quasi-criminal responsibility for JﬂlCh fines and »unitive damages
ars the awpropriate remedies.

A

ple}

- L

61, The princinle of Sitate For wrongful conduct should also apply, 18/
and the appropriate remedies xouLd be rcmedial legislative and administrative action,
reparations and damnages.
D Some congiderations on the potential impact of creating an

international penal aystem to nrevent and nunish the crime

of apartheid

62, The prevention of apartheid can be accomplished through the processes of .
intornational criminal law only to the ex tent that the threat of punishment deters

such conduct, the corollary of which is that actuel imnosition of punishment can be
accomplished in order tc achieve specific deterrence through Actrlauuvﬂu,

Laisd

17/ Sec the "Iuremberg Principles', supra notc 4, Y. Dinstein The Defense of
Obedicnce to Sunerior Orders in Int brnctlonul Lav (1965) and Vogler "The Defense of
bediences to Superior Orders in International Criminal Law" in Bassiouni and Nanda,
sunra note 4.

;g/ See Yearbook of the Internmational Law Commission, 1978, vol. II (Part Tvro)
(United Wations publicntion, Sales No. B.79.V.6) np. 74 et sed,, document 4/33/10,
chap. III. See alsco "The internations Lly wrongful act of the State, source of
internstional responsibility" (A/CH.4/246 and Add.1-3) reproduced in ibid., 1971,
vol. II (Part Onc) (United Nations publication, pales No. L.72.V.6) (Faxt 1),
pp. 199 et geq., citing 1anamark decisions of the P.C.I.J, and I.C,J. as well as
arbitral decisions. Sce also Il 'hltbman, A Digest of Intcrnational Law, vols. 1 and
8 (1968); A. Verdross, VSlkerrcchi (5th ed, 1964); G. Balladore~Pallieri, .
Diritto Internazionalc Publico 58 1 ed. 1962); C, Rousscau, Principes Generaux de
Droit International Public (195%); P. Guggenheim, Traitc de Droit International
Public (1953); H. Kelsen, Princinles of IruvrnatLonal Lav (1952); T. Onpenhelm,
Intornatiocnal law, vol, 1 (*éutornﬁoht od. 1955): G. Schwarzenberg,
gpﬁérnational Layr ()ra od, 1957); J. Pﬂrsonnwz, La Reparation du Prejudice en Droit
International Public (1939 5 C. . Dagleton, The Responsibility of States in
International Law (1928); C. de Visscher, La Hesponsabilite des EBtats (1924);
D. Anzilotti, Teoria Genersle della Responsabilite della Stata nel Diritto
Internazignals (1902), reprinted in D, Anzilotti, Corso di Diritte Internazionale
(1928)9 ¥. Struop, Handbuch des V8llerrochts — Das vdlkerrechtliche )ellgi
vol. 3 (1920); G. Vattel, Le Droit des Gens (1887). -
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1. Indlvluualu in states with

—

j

o) Present threat of punishment

63, It may be assumed that no State with gpartheid as an official policy would

adhere to a draft convention and protocol as nroposed in the nresent study

(Parts III and IV), and therefore no such 3tate would be bound by its express terms.
As a result, the existonce of such an ingtrument would in itself have no effoct on the
wmonabilitv of nersons within such a State to an international criminal process. OSuch
States would refusc o comply with recuests and orders of an international enforcement
system and such refusal would leave matters as they were before the instrument came
into existence. Howev kl, any individuel who had committed crimes of asartheid would
find it necessary as o matter of nrudence to refrain from going inte the territory of
any State who is a vnarty to the draft convention (Part III) and the

Protocol (Part IV). The same deterrence applies to other States with which States
narties to the draft Conveniion and Protocol have extraditlion relations and could
gecure the surrender to them of such a person. 29/

w
Cl‘

3 jt]

64. Accordingly, the chicf impact of the draft convemtion and protocol would he

to limit offenders! frezdom of ftravel, which is mall but perceptible punishment.
The greater the number of Statos narties to the eft convention and »nrotoccl, and the
stronger the expectation that that individual's acts were known to the machlnery
under the draft convention and nrotocol, the greater the imvnact of the restrictions
and limitations,

go

)

19/ See A, Pagliaro, Principi di Dixitto Psnale (1980); The Criminal Justice

(1980
I
System of the USSR (M.C. Bassiouni and V. Savitski ods. ) (1979): E.R. Aaflaronl,
MVanuel de Derecho Penal (1979); 1.C. Bas 510hn19 nubgteatlvo Criminal Law (1978);

R. Carranca, ¥ Trujilic uﬂlﬁcho Penal Mexd.cano (1977); ¥. Hungria and H. Fiagoso,
Comentarios ao Condigo Penal (1977); A. Cdah, Iulamlc Criminal Law Comparcd to

Positive Law (in Arabic) two volumes (1977) 3rd ed.; F. Munoz Conde, Dorocho Penal

(1976); S. Renncberg, Strafrecht (1976); H. -H. Jescheck, Lehrbuch dag Strafrecht
(1975) M. Mostafa, Principes de Droit Penal des Pays hrabes (3073); R. Merle and
G. Vitu, Droit Crimincl (1067\ and M. Ancel and Y. Marx, Les Code Penaux FEuropcens,
three volumes (1958 ).

20/ Sce V.B.H, Booth, Britigh Txtr

C. Van den Wijngeert, The Politi
M.C. Bassiouni, International Lx
Extradition in Intecrnational

dition Law and Procedurcs (1980);

co Bwception to Extradition (1980);
on and World Public Order (1974); I. Shearer,
T, Vogler, Auslieferingsrecht wund

c‘rO

-
L4
Grundgesetz (1969); BDedi, Intern
T T e L. 7o
Traite de 1'Extradition (1874)
Convenzioni di Tstradizione B Di Assigi

o M. Pisani and ¥. Moscoid, Codice della
enza Giudiziaria in Moteria Penale (1979).

1 Tbradition (1968); and L. Billot,




juals ed in absentia, as is thooretically possible under
conven c and “hat would game if n t a greater
zot -i ity of such persons beyond their State's boundaries.

has negative implications on the %rescrxﬁtiOW of world
nwt such nersons found guilty may become targets for

noverments oy terrorist organizations or cven by
ke rogult might serve as o deterrent, bul no legal systom would
EOLGI&EC, Luoh less advocate, enforcement of its judgements. by lavless aotion, all
C

such conduct undermines the integrity of the Tegal system

e b
oo
o

Ly

[ ERONE NS

urring

authoritics ne
nt of justice

as an instrum of world oxder.

N
the

56. Ixoectation of invéﬂ » proqecpnioh and actual commencement of an
investi@ation for nrosecu o a doterrent, but it could also-be relied upon
lavless persons or Org as protexts 10r violence.

67. Stigmatization resu 2 investigation, prosecution or OonViotﬁon would
also be an effective romedy, Da icularly where world wide publicity atiaches to the
fact. DBut such facltors are contrary to all theories of rcnwbllltaulvm and
rasociaglization,

residing in States with apartheid as policy
Stetes arve subject to change, and in the case of
apartheid the policy is mos klhdly described as a doomed anachronism., However,
oﬁlop ers may view their cfforts as postponing the inevitable so that they may reap
the benefits of the exploitation aspects. of gpartheid as long as possible before
Fleeing the State. The absence of & jurisdictional basis for other Stafes
prosecute them may leave such offenders with the imnression that they cannot be
punished outside their State, and it should be noted that the Lpartheid Convention
itself merely reguires Siates parties to punish offenders accordlr %o their own
rules of jurisdiction. Thy the absence of any mechanism for exercise of
international jurisdiction a gerioug nrob e, ' \

68. The greatest % b
would be in the fubvre. Policies of
+

u\

59 YtIaQLLlOQ limits the possibility of evading punishment, but offenders may be
ptinistic about finding themseolves in a Ltate that will not hold them for
extradition. Unfortunately that optimism may not be without hasiy. Many States

would regard apartheid as a political offsnce and would refuse to extradite an
offender to the State wherein the crimes were committed if the. government werc
changed. Morzover, oven States parties to the’ L;afqligg Convention, vhich are
obligated not to regard anartheid as a wolitical offence, might laun.a legal basis

$o hold such an offender until a treaty of exiradition kas arrangel with that
offender’s former State, so that during the period of government change- many offenders

v
vould be able to pasz through oven such Statles.

»JO

70. Under the draft conventiocn and protocol, aowovnr, the list of vlac g for cven the
most temporary ssylum would shrink in.rsleticnship fo the number of States parties.

to thet Ytatute and the muliiplicr offcct of thelr extradition relations with other .
non States

r .
severely limited.

c,’. *o

tiss. Thus, the cholce of an vltimate »nlace of asylum might be.

?

)
Y

Tl. States reluctent “o enforce the provisions of the Apartheid Convention
L

in thelr naticnal system, may find it more politically convenient and acceptable
to do so by recognizing an intornational penal jurisdiction.

w
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2. Individuals in othsr States

72, In States not having an official policy of anartheid but which may be_
occasionally instituted may consider acts of apartheid either ag individual
perpetrators, iile~al government 1otivitih3, or as poasible Tuture government policy.

r and protocol, complaints to the
helng brououf Yo the attention of

g of:lc$u*7, and that would be.an effective

s}
[}
3
pus
}_n
9

If that state is & mary;
Procuracy could resuld
government officials,
deterrsnt to such actim“

0}
.

75, With resnect to non bitates pa the draft convention end. protocol pnormits
*hﬂ iﬂvasti ation, or00\ ation, adjudicatd nd punish ort of guch acts
irrespective of where they arc commiticd. Thus a certaln LGb“I”eDT cffect can be

’D

ceted,

74. The indevnendence and impartiality of the
and particularly the court, arec an inducement Stetes, whether parties or
non-parties, to assis® in the effective functioning of thesc organs, narticulerly
where Gtates cen foresee, as in the case of the draft comvention, the phossible
eypansion of the jurisdictions of its organs to other ;dtelﬂ&bl”nal crimes, which
by & number of rosponsible nersonalities in many

draft convenition and profocol machinery,
L
[ )

is a prosnect frequently honed for
e JL‘/J,U(‘S. :

. Threat cf punishment to States

i

n be imposed only by
fected State. However,
2 now within the

75. Historically,
virtue of militery domination or the coerced consent of the
the United Nations has angered a new ora and such sanctions arxz

nenalties for a Ctate's wrongful conduct ca
-
af

exclusive province of the Security Council. C :
76, At issue here is not the resort to the Sccurity Council for sanctions whether
cconomic or militaxy bocause that is defined by the law of the Charter of the

United Hations. What iz at issuc is the concept of fines or reparations as a
measure of punitive damages ageinst States who engage in internationally established
wrongful conduct, 21/

77, The economic impact of such fines could have an imnact on the international
trade of such a Dtalte and be the mogt ~ffcctive deterrent against what is basically
8

a crime of State policy, oven though it is carried out by individuals

78. Finally, the eifect of condemnation on world public opinion, and the potential .

divlomatic isolation of such a State would also have serious deterront implications.

4, Transna

79. Surprisingly, verhaps, most wromising areas for delerring avartheid
may be in connection with tra ional corporations (INCs)., Becausc THCs may have
property in the territory of @ta*es parties Lo the draft convention and protocol, the
threat of fines to be levied against such property mey be a very real and effective

]
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o

o

<
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o
o
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O

r)l e PR 4 oy
21/ Lee supra note 13/,
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deterrent. In the face of such a threa
dealing with States with a wolicy of ana

convention and protecol,.

Ti'Cs could be forced tO‘OhOOSO’bGtUOGh
and States pariies to the drafid

e

30. One major qualification must be stated, however. Further claboration is
NCs could be atbempted to distinguish between

required before any process against TH
cornorate policy that in fact aids
part of that decision-maling proc *s, and cormo td policy
anarthei@.

A

4

who may or may not be
that in fact dofeats

5e ther considerations

81, The creation of international penal systons as proposed in the draft convention
and protoccl while larpely dependent for their eifectivencss on the co-Oneration and
support of States parties, will nomnes the less create a momentum of its own. World
public opinion would be affrcted by 4 ecstablishment of any of these two

-

by its activities. ”1u1mau
which significantly altexr ;

alternative agystens, and it would ‘
it i3 not internaclonal instruments ox iunstituiions

or individval~ conduct, though they contribute to it, but it is the change in individual
and social values which nroduces the demired re svlt. Une has only to consider that

o]

slavery has now been alimost ervadicated not by the force of international enforcement

machinery but by the cumulative impact
which brought the cnunﬁe in gocial value
quasi~cradication, 22 /

of measures including international instruments
s that was vthe dircet cause for ifs

82, It should also be noted That States parties to the Avartheid Convention arc bound
to use their national legal system to investigate, prosscute and punish the crime of

avartheid ixrespective of whether there is an international nenal enforcement machinery.
That duty would still comtinue Lo exist even if an international penal system is
established. 23/

CI‘ ®

°°/ vee the memorandua prepared by the Secre i the
Unitnd Nations on the cunvression of slavery (5T, LS /A/A,. Soe, oo, Nenda and
Bagsiovni, "Slavery and the slave trades steps t wwds 1te eradication',
12 Santa Clara Law, 424 (1972).

retai;—~Ceneral of
2VE)

N

na /o ‘ o oan ~ - 5

23/ Bee the Renort of the Group of Threc established under the
International Comvention on the Supnreossion and Punishment of the Crime of
Anartheid (3/CN,4/1%28).
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PURPOSES

is hereby established for the specific

hin International lPensl Teibunal ,
the Intermational Convention for

puarpose of enforcing the penal provisiocrs of
of the Crime of fpartheid, and any cther
ish to include within the Jurisdiction

the Prevention and Suns

international crime the States Parties may v

of the Tribunal by Supnlemental Agreement.
J Uupt

IMATULIES O THE TRIBUNAL
The Tribwnal shall be a permanent bedy, occupyin cilities and performing

o ..[‘

£ ia
its chief functions at the Palace of Justice in the Hague, and using as its
official languages, those of the United Nations.

CRGANS OF TR TRIBUNAL
1. The Tribunal shall consist of the following organs:
(a) The Court:
(b\ The Procuracy;
(c) The Secretariat; and

(d) The Standing Committee of Btates Parties Lo the Statut
of the Intermational Penal Tribumal.

The functions and competence of the above organs shall be as described in
art III of this Convention. '

e
o

hrticle 4

JURISDICTION
1. The Tribunal shall have jurisdiction over "grave breaches' of article II
of the International Convention for the Prevention and Punishment of the Crime
of fpartheid, namely: murder; torture; cruel, inhuman, or degrading treatment

or punishment; arbitrary arrest and detention; and,

2. Any other act or conduct deemed an international crime by virtue of a
multilateral convention in force which declares that act or conduct to be an
international crime or which requires its contracting parties to criminalize

it under their national laws and to nrosecute or extradite its porpetrators
provided that any party hereto who wishes the Tribunal to exercise such Jurisdiction
Goes so by virtue of a Supplemental Agrecement to this Convention.
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paragraph s and,

(b) Ary other intornaltional crime as defll
this Convention and subject Ut any specific
malting a crime subject to the Jurisdiction of
2.4 The Tribunal shall, subject _+0 the provisions of
exercise 1ts competence in accordance with international

] 1.1

stated in article 38 of the Statute of the Imternational

+

ne

a“afraph 2, or

nresent Convention,
law whoge gources are -
Court of Justice,.

5 The Competence of the Organs of the Tribwmal shall be internreted and exercised
in light of the purposes of the Tribimal as sed forth in this Convention.

3UBIECTS UPCN WHOL THE TRIBUNLL
URISDICTION

e

L
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The Tribunal shall exercis
entities as defired in article 20,

ibumal shall unon ent

1. The Cowrt as an crgan of e i a
and in accordance vwith article 24 and standards set forth
the power to imposc the following sanctions:

Jurisdiction over natural persons and legal

ering a finding of gullty
in this Conventiocn have -

(a) Deprivotion of liberty or any lesser measures of control where the
, - .

person found

(b) Tines to be levied amainet a natural pevson or

N

\ - . |
(c) Injunctions ag
them from engaging in cer

2. Sanctilons shall be established by the rvules of the €
published before their entry into effect, Such sanciions
to ciose wenalt%es existing in the major criminal systens

legal entity: and

epal entiiies “cstrjcmlng

ourt and shall be
gshall be equivalent
of the world for the
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1. Ko criminal process shall be ihitiaked unless a complaint iz communicated to
t Procuracy or originated within the Procuracy.

2, The Investigative Division of the Ir Tocuracy shall determine whether such
complaints are "manifestly wnfounded” or not, and that determinatior shall bhe
reported immediately to the source of the commumication, if any,.

S o complaint by a State Party to the present Convention or an Organ of the

United Fations shall be deemed "manifestly wnfounded”. Other States and
intergovernmental orzanizations whose complaints are determined Lo be "manifestly
wnfounded" may sppeal such determinations to the Court pursuant to erticle 12 of
this Convention.

fe Unless otherwise directed by the Cowrt, the Procuracy msy elther take no
further action on "menifestly wnmfounded" complaints or may continue further
investigation.

he transferred

5 Communications determined "not manifestly
together with the record of investi *he

C 2ot the
Procuracy, which shall immediately inform A
for development of the case,

6. When o case is ¥

eady for prosecution, vhe Procurator shall submit it to an
appropriate Charber of the Court purguant to article 9 of 4hi

to the Standing Comrlitee pursuant ‘o Lrticle XVIT of this C
but if a case based on a complaint s me¢rLQQ by a State Party to this Convention or
by an Crgan of the United Tationms hen not been presented to the Court within one
year of submission fto the Standing Committee the source of the complaint may request

L

the Court to examine the case and act pursuant to axticle 9 of this Convention,

o
o)
e
Q

- B
B
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i}
ot
-
o
i
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Q

1. The Prosccutorisl Division ,.'“ @ Procuraoy mey reque"t an appropriate Chamber
of the Courlt pursuant to thi “he Convention o issue orders in aid of
development of a case, in partloular, orders in the nature of:

(a) wrrest warrants;
(p) Subpoenas;
N — . .
(c; Injunctions:
(¢) Search worrants:

of an accused so as to enable accused persons 1o

(@) Warrants 8 c
o transit States withoul interference,

be brought before
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ests for such orders may be granted with or without prior notice if
i

Ul
opportunity Lo be heard would Jeopardize the effectiveness of the regquested order.
A o e ey

~ 1

Ba A11 such orders shall be executed pursuant to the relevant laws of the State

in which they are to be gxccuted,

4y The Ult'ﬂaue merits of a cage shall not he conaidered nursvaft to article 10

of this Convention wniil the case has been submitted to an appropriate Chamber of the

e
hearing ot which the accused is represented by

a
Court, sitting in a preliminary
the following determinations:

Counsel and the hamoer, made

4

(a) The case is reasonably founded in fact and lawy

(v) "Wo prior proceedings before the Tribunal or elsewh
process in accordance with the principle non bis in idem ow
notions of firness; and

here bar the
fundamental

e

N\ L. . - . . . R .
(¢) Mo conditions exist that would render the adjudication unreliable or
uniair.

5 The schedule of proceedings shall be established by the appropriate Chamber in '
consultation with the Procuracy and Counsel for the accused with due regard to the
princinle of fairness to the parties and the principle of "speedy triall,

ADJUDICATTION

1. Hearings on the ultimate merits of cases shall be conducted in public before a
designated Chamber of the Court but deliberations of the Chamber. shall be in camera.

may ab any time dismiss a cage and enter appropriately motivated
e of dismissal for any reason other than on the merits, the principle
em shall net apply.

orders.,
non _’O.i.shm;

3, In all proceedings a Chamber shall give equal we t to evidence and arguments
presented by the Procurator and on behalf of the auougea in accordance with the

principle of "equality of arme™ of the parties

L, When all evidence respecting guilt or responsipility for wrongful acts has been ’
presented, and axrgued by the parties, the Chamber shall close the Hearings and retire

Tor deliberations.

isions of the Chambers shall be publloly announced orally, in summary oxr
1 by written findings of fmet and conclusions of law, or entered

? e (&)
30 days from date of pronouncement of the oral decision, and any judge of that
Chamber may write a separate dissenting or concurring opinion,

5, A determinaticn of guilt sh aWU be deemed entercd when recorded by the
Secoretariat, which shall communicate it forthwith to the Procuracy and the accused,
but no such determination shall be regarded as effective until 30 days afler the
date of recording at which %ime the deciding Chamber may no longer mocify its

findings,

1. Bach Chamber shall consist of three judges selected by lot, and cases shall be
assigned to each Chamber by lob.




Article 11
SAICTTOTING

1. Upon a detormination of guilt or roaponsibility, a senarate hearing shall be
held regarding sanctions to ve imposed at which hearing evidence of mitigation and
aggravation shall be introduced and argued by the parties,

2. At the conclusion of this hearing the Chamber shall retire for deliberstion
and shall issue its determination in the same manner and subject to the same
conditions as for .a determination of guilt, as set forth in paragraphs 5 and 6

of Article X,

APPEALS

1. Appeals to the Court en banc from determinations of Chambers as to guilt or
responsibility or as to sanctions may be commenced by the accused upon written
notice filed with the Secretariat and communicated fto the other party within

30 days of the date of entry of judgementor order appealed.

"2, Other appeals from actions of Chambers may be taken before a final judgement
is entered only if such actions ave conclusive as to independent matters.

3, The Procuracy may appeal questions of law in the same manner as an accused
under paragraphs 1 and 2.

bia Decisions on appeals shall be delivered in the same manner as other decisions
of the Court en banc as provided in article 10, paragraphs 5 ond 6, of this
Convention.

5.  Decisions of the Court en banc and unappealed determinations or orders of
Chambers shall bo deemed final uwnless it is shown that:

(a) vidence unlknown at the time of the determination or order has been
discovered, which would have had a material effect on the outcome of the said
determination or order; or,

(b) The Court or Chamber was flagrantly misled as to the nature of matiers
affecting the outcome; ov,

(c) On the face of the record the facts alleged have not been proved bevond
a reasonable doubt: or,

(a) The facts proved do not constitute a crime within the Jjurisdiction of
the Tribuwmal; oz,

Ie ) : . N . .
{e) Other grounds for which the Court may provide by its rules,
6. Appealed determinations may be revised or vacated or remanded for new

determination, and when vacating a determination the Court shall specify what
if any non bis in idem effazct shall be given to the prior proceedings.
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8. L judge shall perform no function in the Tribunal with respect to any
matter in which he may have had any involvement prior fto his election to this

9. L Judge may withdraw lrom any matter et his discretion, or be excused by a
two=thirds majority of +the judges of the Court for reasons of conflict of interest.

0. Any J od se Uﬁo is uwnable or wnwilling to eontinue to perferm functicns under this
statute may resisn. A judge may be wemoved for incapacifty to fulfill his functions

by a vnanimous o te of the other julges oi the Court.

1. Sxcept with wespect bto Judges who have been removed, Judges may continue in

~office beyond their iterm until their replacement are prepared bto assume the office

and shall continue in office to complete vork on any pending matier in which they
were involved even beyond their term,

12. The judges of the Court shall elect a president, vice-president and such other
officers as they deem appropriate., The president shall sewve for a term of two

4
years.

13. Judges of the Court shall perform their judicial funciions in three capacities:

(a) Sitting with other judges as the Court en banc;
(b) Sitting in panels of three on a rotational basis in Chambers; and

AN ' . i . - - . Pt} . L
(¢) Sitting individually es supervisers of sancuions,

of

14, The salary of judges hall be ecual To that of the judges of the
£

International Court o

15, Tha Court en banc shall subject Yo the provisions of this Convention, adopt
Rules governing procedures before its Chambers and the Court en banc, and provide

for eﬁ*ab11 shment and rotation of Chambers.

16, The Court en banc shallannouncc its decisions orally in full or in sumary,
accompanied by writte findirgs of fact and ¢ ions of law at the time of

oral decision or within thirty daye thercaliter, and any judge so desiring may issuc
a concurring or dissenting oninion,

17. Decisions and oxders of the Court en bonc are effective wvpon certification of

the written opinion by the Secretariat, which is o commumicate such certified
opinion to parities forthwith, -

thirty days of the certification of the
Judoement take its decisions witho J% noﬁioe.

19. Mo actions. tal 13 "15 ! NUH@l may be con any othexr forum than
before the Court e 2 “ort to do s¢ is made, the
Procurator shall Tribunal and in the name
of all Ttates Pa action.

Il

20, bOtates Parties agree 1o enforce the final judgements of the Court in accordance
with the provisi ol this Convention,
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2. The Procurator shall he elect tanding Committee of States Parties
from a list of at least three nominations submitted by members of the Standing
Committee, and shall serve for a renewable term of six years, barring resignation

[
or removal hy two-thirds vote of the judges of the Court en banc for incompetence,
conflict of interest, or menifest dizregard of the provisions of this Convention ov

material Dules of the Tritunal,

3. The Procurator's salcyy shall be the same as that ol the Judges,

shall

~ o
{

4. The deputy procurators and all cother members of the Procurator's stalf
be named and removed by the Procurator at will,

Article 16
THEE SLCRETARIAT

1. The Secretariat shall have as its chief officer the Secretary, who shall he
elected by a majority of the Court sitting en banc and serve for a renewable term
of six years barring resignation or wemoval by a majority of the Court sitting

en banc for incompetence, conflict of interest or manifest disregard of the
Provisions of this Convention or material Rules of the Tribunal.

2. The Secretary's salary shall be equivalent to that of the judges.

3. The Secretariat shall employ such staff as appropriate to perform its chancery
and administrative functiors and such other functions as may be assigned to it by
the Court that are consistent with the provisions of this Convention and the rules
of the Tribunal,

4

T e

In pnarticular, the Secretary shall twice sach vear prepare:
A ? o o A =

(a) Budget requests for each of the organs of the Tribunal; and

o
e

(b) Iake and publish an annual report on the activities of each organ
the Tribunal.

5. The Secretariat staff shall be appointed and removed by the Secretary at will,

o An annual summary of investigations undertaken by the Procuracy shall
resented to the Secretariat for publication, but certain investigations may be
omitted where secrecy isg recessary, provided that a confidential report of the
investigation is made to the Court and to the Standing Commiittee and filed
separately with the Secretariat, bubt either {the Court or the Standing Committee
may order by majority vote that the report bhe made public.

6
P

w
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THE STANDING COMMITTLE

1. The obandl”7 Committee shall consist of one representative appointed by
each State Party.

!

ittee shall elect by majority voite a presiding officer and
ic

2. The Standing Comm
er and such other officers as it deems appropriate.

alternate presiding of

s The presiding officer shall convene meetings at least twice each year of at
¥ & g

least one week duration each at the seat of the Tribunal, and call olher meetings

at the reguest of a majority vote of the Committee

4. The Standing Committee shall have the powex to perform the functions expressly
assigned to it undexr this COQV@ﬂulQn, plus any oth functlons that it determines

s
ppropriate in furtherance of the purposes of the ir;bunal that are not inconsistent
with this Convention, but in no way shall those functions impair the independence and
integrity of the Court as a judicial body. :

[

C.)

In particular, the Standing Committee may:

()
°

(a) Offer to mediate disputes between States Parties relating to the functions
of the Tribunal; and

Jd

(b) Incourage States to accede {to the Convention; and,

(c) Propose 1o States Parties internalional instruments to enhance the
functions of the Tribunal.

6. The Standing Committee may exclude from pariticipation representatives of
States Parties that have failed to provide financial support for the Tribunal as
required by this Convention or States Parties that falle_ to carry out their
obligations under thig Convention

T s Upon reguest by the Procuracy, or by a party to a case presented for
adjudication to a Chamber of the Court, the Standing Committee may be seized with
a medlation and conciliation petition. In at case the Standing Committee shall
within 60 days decide on ﬂfantlng or denying the petition. irom which there is no
appeal., In the event that the Standing Commititee gwants the petiftion, Court
proceedings chall be sta ysd wtil such time as the Standing Committee concludes
1Ls mediation and conciliation efforts, but not for more than one year excenl by
stipulation of the Parties and with the consent of the Court,

(8}
J*PuLGLO 18

GENLRAL INSTITUTICHNAL MATTLRS

1. Lach of the organs of the Tribumal shall formulate and publish its own rules

in accordance with the standaxrds set forth in Part IV tc regsulate its funcitions undex
this Convention, but the rules of The Procuracy and Secretarial shall be subject to
approval by a mejority of the Court en banc.

2. The Procurator shall participate without a vote in formulaeting the rules of the
Court and of the Secreteriat, The President of the Court shall pe r5101p ate without
a vote in formulating the rules of the Procuracy and of the Secrelariat,
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3. dZxeept to the switent of the adopted rules, procedures of the Court shall
be those of the International Court of Justice an& those of the Secretariat
shall be as for the Registrar of the Intermational Court of Justice,

4o Bach of the Organs of the Tribunal shall co-operate with the Secretariat

in formulating ibs budoet reguest and such budget reguests shall bhe presented
to the Court en binc for modification or approval, subject to adoption ox
rejection in theixr entirety by ithe Standing Committes.

5e The Ju”gesg the Procurator and Deputy Procurators and their assistents and
the ochetary hall be deemed offzce ~s of the Court, as well as Counsels
appearing in a given her 1 enjoy immunity from legal processes
of States with 3 e of their official duties.

C
respect to tne pex forme ne
6. No officer of the Court cther than Counsel in a given case shall perform
any function under this Convention without having first made a public, solemn
declaraticn of impartiality and adherence to this Convention and the rules of
38 Y
the Tribunal,
DART TV, TRIBUNAL STANDARDS

irticle 19

78S AND PROCEDULES

1. In all proceedings of the Tribuwal and in the formulation of any rules by
any of its organs, the accused shall be entitled to those fundamental human
rights enunciated in the Universal Declaration of Human Rights and the
International Covenant on Civil and Folitical Rights, which for fthese purposes
are

) The presumption of 1npoconce

.
[a%)

T irnocence is a wundameni 1 princinle of criminal justice.

The pre s1mpu1ou
It includes ip

-

1. o one may he convicihed or formally declared guilbty imless
he has been tried according %o law in a fair trial;

2. Tio oriminal punishment or any equivalent sanction may bhe
imnosed unon o person wnlcss he has been proven gulltly
in accoxrdance with the law:

prove his lnmocence;

o
<
@]
o
[
5
¢/
g
3
[62)
=
ot
}_J
}_J
-
©
;-!
¢
o
[ a
-
®
£
(s
o
s
.

4. I case of doubt the decision must be in favour of the

accused.
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procedures and
. evidonee produced by the
etion.,
(c) Speedy trial
Criminal h?o eedings shall be speedily conducted uvithout, however, interfering
with the right of the defence to adecuntely prepsin for tr¢nl. To this effect:
1. Time limitations should be estavlished for each staze cf the
proceedinzgs end should not be extended without reasgon by the
appropriate Chamber ofi the Couxrt.

cr charme

C’)

Commlex cases invelving multiw”v defendants uey e

severed by the appropriste Charmber of ithe Court mhcn it ig
deemed 1in the interest of fairzness to the perties and justice

to the case.

e Administrative or plinavy measurcs shall be talen
ageinat officials of the Tribunal who delibewately or by
nogligence vicliote the provisions of this Convention and
the ruleg of this Tribunsl.

(d) Bvidentiory gvestions

) o
adrissib

5 of
~oat

i ~1‘LO

(]
N

insdmissible.

4, Bvidence obhtoined by means

3 only subjoct %o .
the Couxrt on the basis of I
prregented and the values anﬁ 1nto*cs g involved.
( The rinht
Anyone accused the rizht to rewmain silent and

must be informed of
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Pl ’ £ e
(£} Assislsnce of counssl

1

e right to defend
his owm choosing

the accused
agalume his own
complex
or grave ca and in
the interevt
by the Court.

o

3. compensation frow
cially uneble to
R shall be alloued fto bo present at
e proceoedings.
5. cecused or *ho ccecusced shall be provided with
i mv1gcnoo ailanie to the progecution as
idence as sgoon as possible but no
'hc UGLCLL ion of the investigation or before
d in reasonable time to prepars the defence.
. A1 one detained shell have the right 1o access and 1o
nmunlcate in private vith his counsel personally and by
correspondence, subject only to reasonable gecurity weasurcs

declded Dy 2 Judze of the Couxi.

(z) Arrest and detention

1. No one shall be subjected to arbitrary arrest or detention.
2. No one shall be deprived of bis liberty except on such grounds

and in aCC{ﬂdance with such procedure as established by this
Convention and Rules of the Tribunal and cnly on the hasis
of o determinaticn by the Couxt

3. Mo cne sball be arrvested or detained without reasonable
grouwnds to believe that he committed a crlmlnal violation
within the jurisdiction of the Tribunal.

4.  Anyone arrested or detalned
2 1 forme\ of the charses

hall be promptly brought before
e}

o Judge of the Court and sh in
acaingt him; after sppearance before such judicial authority
he may be returned o the custody of the arresting authority

but he shall be subject to the jurisdicticn of the Court even
vhen in the custOuy ol a State Party.




O

10.

—
'._l

(1)

The

T»m}is and Intereats of the victim of o

teke place
be

Preliminary or provisional arrest snd dete
only whenever nocessary and as much as pog

- . - - :

veduced to o minimui of cases and o the win

shall not be coupulsory
the Court and in

Preliminary ox provic = det ior
but subject to the determination of
accordance wi io ite JWOV.

e used whenevery

Alternative wmeasures to >
nossible and include inteir aglias

Linitations of freadow of movement:

?

sher yestrictions.

shall be subject to wehebilitative measure
ion UQIOUQ he freely consents tner@to.

o Lm¢n¢vt“ative ﬂrevrnl'r- deteﬂtion shall be permissible
Any period of de to conviction shall be
.

credited toward b Tilment of *the gsanciion impoged Ly
the Court.

CAnyone who hag been the victim of illegal or unjustified
1

detention shall have the 1ight to

nhens aation.

Riphts and interests of the victinm

(]

in particular

N

al proceedings;

The opportunity to
ht to protect hig civil intercusis;
Due regard shall be gi Orgons
of the Tribunal to the
gseeningly duplicotive
that the record in the »ri
along

(8

8,

T prOCQﬁUlH’ ig talen int
rith any prioxr wmeasures in resvect ol puilt of

5

1)
accuseh
etention shall be in conformity with the Standard
g for the Treatment of Priscners and the nrinciples
n arbitrary arresi and detlention of the

Arreat and d
Minimum Rﬁle
on rne dowm fro
Unite Nations

e

Maximum flexwibility regardine restrictive measures should be
enceurnzed, including use of such wechanisms as house arrest,
worl release and 134], and credit shall be given for any

{.

U

pre—~conviction restrictions 1o an accused;

ahall be protected and
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6. in the formulation
ich shall be
7. commence prior to
PL(C ice and procedures
becretariat.
Y, LCCOUNTAD ILITY (PROVISIONS IN
’ e 11\
Fx {L‘,A‘ ! _A_Rr )
Lrticlo 20
| DR IOTITIONE
|
| 1. An international ¢ > ig ony offence arising out of the provisions of this
| Statute ond any lewentcl agreement theoreto as defined in Article 4.
|
| Z. A State is an intemnational legal entity defined und international low.
| (a) This term is “sod vithout prejudice to gquestions of rccognition or
‘ membership in the United Motiond.

collectively.

3 The words '"person' or "individusl" for the purposes of this Convenlion are
| used interchenpgeably and coch one of them refers to a physical humen being a1iv
4. For the purnoses of this Convention, the words "proup" and "orgenization"
are interchengeable. A group consists of more than one person, ccting in concert
| vith vesnect to the performence of o particuvlar act.
5. The teym "entity" is used berein to include groups, orcgans of State, States
or grouvg ol Liasles.
0. Participet n is o person's conduct which directly contributes
to the group's L A 1 o given act or vhich di >ctlw influences the
decigion of the group o perfoxm o given act.
7. A person commito solicitation when, with the intent that an offence be
commitied, he instigates, cowmands, cncouraces or requests ancther to coumitv thot
offence.

ience

c. A person commits an attempt when, hent to

he engages in un COULJ00~7 2114 direct conduct vhich consti
tovward the comaission of cifence and which if not fo:
nisabprehension of the =& would regult in tho compled

cominit a

offence,
members of

specific

and one of the

asreenent.

comnlit e
tutec 2 sub
r o fortuitous cvent orx
icn of the crime.

pecifio offence,
st
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10. A porson in aut is o person wno hos legol authority under douestic law
or a person who by virtue of the pouwer siructure of a "ro } ig deemed to De in
comaand or hag the po*v‘ to co the dicnce is penerslly

expected.

11. Omission by a State, group or ovgenization or failure to act cccurs whenever
a person in authority having power to act ond heving Imowledpe of the facts
requiring action fails to tolie roasonable m@“‘U¢vu to prevent, oy temiinate the
commission of a crime or to apprehend, ox prosecube, or punish any person who has

o
oy may have committed o crime. Oriission by an indi
o

vidual is conscious failure to
act in accordance with a vre-oxisiing logal oblisgation.

12. The masculine "he' used throughout t
feminine '"she'",

1ig article refers equally to the

Article 21
ISePONGIDILITY

1. A person is criminally responsible under this article when he reaches the
age of 13,

2. Direct persconal responsicility
(a) A person who commiits or atfempis to commit a crime is responsible for it
and criminally punishable under article 24. ‘

(b) A person who conspires with another or solicits another to commit a crime
ag defined is criminally zvegponsible for it and criminally punishable.

(¢) 4 person who comaits a crime is not relieved fyom responsibility by the
sole fact that he was acting in the capacity of Head of State, responsible
Government official, acting foxr or on behalf of a State, ov pursuant Lo “superior
orders" except wiLere the provisions of axticle 24, paragraps 6 arc applicable.

3 Regponsibility for the conduct of others

(a) A person ig responsible for the conduct of another if, before, during
or after the coummisgion of a crime, and with the intent to promote or facilitate
the commission of & crime, he ailds, abets, solicite, conspires or attempts to aid
another person in the planning, perpetration or concealment of the crime, or
facilitates the concesalment oxr egcepe of a verpetrator.

ot

(b) A person is not vesponsible for the acts of others if thot individusl
is a victim of the crime, or vhen, before the comuission of the crime, that person
terminates his efforts of participation -5 described in paragraph B(a) and such
termination wholly deprives others of his efforts and of their effectiveness or if
uch a perscen gives timely vwarning and advice to appropriate sovermment authorities.

<c) The vicarious vesponsibility for the conduct of another under this section
is not dependent upon the conviction of a person accused as a principal
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(d) A person is vesponsible for the conduct cf ﬂnother with respect to any
crime committed in furtherence of a solicitation, conspiracy and for those crimes
whloh are rezsonably foreseesble to be coumitted by others in furtherance of a

ommon criminal scheme, design or plan.

4. Collective respongibility

() A group or orgenization other than a State or an cxgen of o State is
collectively responsible for its acts, irrespective of the responsibility of its
Mempers .

(p) A person is responsible for crimes committed by a group or organization,
if he knew of or could reasonably foresee the commission of such crime and remained
a member thereof.

5. Responsibility of persons in authority

(2) A person in authority in o State, group or organizstion is personally
regponsible for the commission of a crime when such crime is committed at his
instigation,; suggestion, commend or request, or if he fails 1o act.

6. State respvonsibility

(2) Conduct for which States are responsible

1. A State ig responsible for any crime commitied on its behalf,
behest or benefit by a person in avthcrity, regardless of whether

such acte are deemed lewful under ite municipal law.

2. Conduct is z2ttributed to a State if it ig perfoxmed by perscns
or groups acting in their official capscity, who under the
domestic law of that State possess the authoriity to make
decisions for the Stete or any rolitical subdivigion thereof
or posscss the status of orgens, agencies or instrumentalities
of that 3tate or a political subdivision ther eof,

ope of authority of eny of the entities

3. Conduct outgside the sc
le - is attributed to the Stzte.

listed in this artic

(b) State responsibility for feilure to act

1. Failure to zct by a State in sccordsnce uwith its obligation
o 1)
undexr this Code shall constitute an internationsal offence.

2. Any revolutionory movement thc estcblishes a s
overthrous a Governwend.is responsible in the nevw State
cr new Government o proswcuLA oy evlradite any individual
within guch group or any individual vwho has b en omitteﬂ
from the groun for any internstionsl crime.
do so shall consgtitute o basis foxr State respons b1¢1ty.

"
0
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ERTS OF AN INTE VATTONAL CRIME

L !

1. Definition

(a) An internationsl crime shall contain four elements: a material elements
a mental element: o causal G1Gmbn{; ond, barm, as defined in paragraphs 2 through
5 inclusive, except when in the Gfiﬂltl@ﬂ cf a given crime theso requirements
are altered.

2. Material clement

(a) Any voluntary act or cmission which constitutes part of a crime as
defined in article 4 will constitute the materizl element.

3, Causal element
(a) Conduct is the cause of a result when it is an antecedent but for which

Q
)._)
the result in question would not have occurred, and that the result was a
foreseeable consequence of guch conduct.

4. Harm

(a) The elewent of harw shall depend upon the

1 nition of the crime,
except where no harm is needed in the definition of

che crime.
5. Mental element

(2) The mental element of an offence at the time of the commission of the
material element shall consist of eithexr intent, Inowledge, or recklessness, unless
the definition of The crime gvecifies any of thege three.

(b) A pers-a "intends" to accompli.n a result or engage in conduct described
by the lauw defining the offence, when Lis conscious objective or purpose is to
accomplish that result or engege in that conduct.

(c) A person "knows" or acts '"knowingly" when he is consciously aware of the
attendant cwrcumutanCts of his conduct or of the substential probability of
existing facts and circumstances lilkely to produce a given resultd.
(d) A person is reclless ox acts recklessly when he consciously disregards a
substantial and unreasonsble risk that a likely result would be a foresesable
consequence of guch conduct.

no

=8

\rticle 23

DHMUNITIES

1. For purposes of this article, no person shall enjoy any international imwunity
except that Head of State, Head of Govermment, official representative of a State
having diplomatic status, employees of lntern@tional organizations and the members
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of the femilies and stalfs of the above-emunerated persons shall be exempt and
immune from the criminal process of all Stetes other than their own and this
Internagtional Criminal Tr'bunal, vrovided that in the evont of the commission of g
crime as defined heredin, the State party whose naticnal is -ntitled to the immunity
and exemption stuted herein shall undertalie to investigate, prosecute and punish
the allegation or crime charged.

]

2. Any State may vaive this immunity on behalf of its nationals without prejudice
o its interests in favour of any other State.

ot

4. Any person who falls into eny of the categories of paragraph 1 of this article
may specifically waive that immunity with the consent of the State cof vhich he is
a national or of the international organizstion by which he is employed without
prejudice to that State or ormanization.

4. A person who no longer heg the privileges of the positions covered by immunity
in paragraph 1 of this article may no longer benefit from said immunity except with

regspect to those acts committed ox ad to have been committed while that

person held the position that grant xunity
vicle 24

1. Punishability

(2) All crimes defined in this article are punisheble in provortion to the

<
7
i

seriousness of the viclation, to th~ zarn threstened or coused, and to the degree of
the regponsibility of tho Lhulv7d1 actor I1n accordance with o schedule o be
promulgated by rules of the Txib al befoxre 1t exercises ity Jjurisdiction in a

given case.

4

or pewsons wiao have been convicted of the commission of
3 unprigomnent oxr guch citernctives Yo imprisonment or flm@s
ted by the Internationsl Criminal Court.

N

) /
crime shal
as promulpge

-

Se Penalti

(a) ander
thihle hed in
accorda © this
artlclo

() Fincs 1 ke eollechd
Individuel participants and ceniorced by the Stetes Parties
be found.

saly levried opgoinst the cgsote of group and
auch ogsets may

) 4 Ty Gt ataa
4, Penalties for States
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(b) Such fines she e due from & State, provided thatl fThey do not critically
impair the economic ab1]¢fg of the State.

(c) The de'larmination snd apoessment of fines ameinst a wade
by the Court and the enforcous Cosoch Tines shell be by anc
jnited Netions.

(d) The provisions of this article are without vyrejudice 1o the rlﬁ its and
duties of the United Notions to impose sanctions spgainst a State as provided for

in the Charter of the United NWations.

Nothins in this article sla 1 prevent the International Criminal Court to
rely on its inherant iicial pouwcr to order a Hilaite to cease and desist from o
given activity which is an international crime or to owxder by injunctions the
correction of previous violations and prevent their recccurrence.

5. Multiple crimes and peneliies

(a) The Court mey vwith wespect to o sinsle criminal transaotion involving
the commission of more than onc crime all of wvhich ave velated and are based on
substantially the same fects iupose o single pcnalty 71th discretion concerning
aggravating and mitipating circumstances os may be found by the Court.

6.  Mitigation of punighuent

(a) A person acting pursuant t¢ superior orders may prescent such a claim
in mitigetion of punishment.

¢
N

(b) Subject To b . oi dovble Jeopardy a porson who was sentenced
in one Stete for gubstantially the gane oriminal conduct and resentenced by the Court
.

sholl veceive crelil for any port of o sentence already ciorubed.
is o

(c) The Court may take into account any nitipcetineg foct such as imperfect or
incomplete defences gtated in cxiicle 25.

1. Definition

{¢) A person sholl be exoneratcd from responsibility arising under tnl
Convention if in fthe commission oif an act vhich uODStitUtG“ 2. crime any of the
defences stated in parsgraphs 2 through 11 inclusive is applicable.
2. Self~Defence (Individual)

(a) self-defence consiste in the use of force against snother person which
may othervise constitulte a crime when and o the extent that he reasonably believes
that such force is necessary to defend himgelf or anyone clse against such other
persen's Imminent use of unlawiul force, »nd in a msaner which is ieasonably

proportionate to the threat or use of force.
Il



file:///-ias

B/CN.A/1426
page AC

3. Necessity

(a) A& porson scts under necessity when by reason of cirvcumsiances beyond his
control, lilkely o create a private cor prolic harm, he enge-es in COPQth which ma]
otheruise constituvte o crime which he recconably belicves o be cegsary 1o avoid
the imminent greater hamm likely to be produced by such 01rcumstaj,esy but not
1ikely to produce death.

4. Coercion

() A person scts undsr coercion when he is COHDQII“J by another under an
imminent threet of foxce or use of force directed anninst hLim or enothexr, to engage
in conduct which meJ othervise constitube a crime which he voulé not otherw1se enge,

4.
Ccu

R

in, provided that such coerced conduc
one likkely %o be suflered and is not like

e
does net produce a greater hiarm than tlc
.
INoJ I

Ly to nroduce death.

5 Obedience to superior orders

or orders shall he exonerated from
constitute & crime or omisgion .
oot world constitute a crime.

(2) A person acting in obedicnce to super
respongibility for his conduct which i i

unless, under the circumetances, he

6, Refusal to obey a superior order which constitutes a crime

(2) No person shall be punished for refuging to obey an order of his
Government oxr his superior which, if carried out, would constitute a crime.

7. Migstalke of law or fact

ce il it nepgotes
aid mistale is not

/ . - . 4 S - f o -

(2) A mistale of law or s mistalie of foct shall be o defen
the mental element required by the crime charged provided that s
inconsistent with the nature of the crime or its eleuments.
8. Double jeopaidy

{2) The Court may not retry or regentence the same individusl for the same
conduct irrespective of what the i

7. " - i
clarge WMol .

o1

(b) In the cvent
State party he mould
receive credit for a
by that Ctate or any

cied by the national courts of o
10 conduct by the Court but he shall
ational crimingl court and executed

L"‘,

}.

(c) Ho individusl
)

by the Court sholl be retried or rescnleonced by the do
State party.

tried and convicted ox scquitted on the merits
1estic court of any

y 2

(u) Aunesty or pardon by any State shall not constitute o har to adjudication
elore the Court end sbhall not be feemed to fpll within the defence of double
Jeopoxdy .
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YT T ~T s ATIHCY IDA T T
PART VI, DUTIDS OF STATES PARTIGS
4 Ity
Article d7

R
E
<
K
£
i

C

1, States Parties shall surrender upon request of the Court any individual where
it appears that there are reasonable srounds to believe thot such a perscen has
comnitted an international crime within the jurisdiction of the Tribunal.

2. States Parties shall provide the Couzrt with all wmeans of Judicial ass
and co-operation, including but net limifted to letters rogatory, service of writs,
RS

sistance in securing tes tlnonv and evidence, transmitial of records and transfer
of proceedings,

3. States Parties shall recognize the Judgements of the Court and cxecute provisions
of such Judgembntg in accordéance with their netiorpal lawe.

4. In the event the Court does not have detentional facilities under its direct

control, States Parties will honour requests {yom the Court to exccute ite sentences ‘
in accordance with their own correctional systems, but subject to continuing

Jurisdiction of the Court over the trangferved offender.

5. States Parties wmay receive rcquests for transfers of offenders.,

6. States Parties to this Convention undertalie to provide co-operation to organs
of the Tribunal in accordence with the terms of this Conventicn and the purpese of
the Tribunal, and in particular to:

) nelal support to the Tribunal in the proportion they would
be assessed under contenporaneous General Assembly apportionments established in
article 17 of the Charter of the United Waticng, payments being due within
six months of the 1d01t on ol a budret Dy vhe Standing Comni‘itec and

(2) Provids finan
nt

c’r o

(b) Budgetary needs of the Tribunel shall be computed after taking into
account income from voluntary contributions and fines collected Ty the Tribunel.
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mwrender upon o vequest of the Court any individual gousht
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(b) That the individual is a national of the recuested States
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2. The procedures Lor such judicial assistance and other forus of co-operation
shall be determinad By the Court's yules o i
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1. he Utotes Toxilog 2 oi the Court znd o
execute itg pDrovisions. i pos:& o* double Jeopardy and evidentiary
mavters the Internotional Penal all recosnize the sonctions of other

States in accordance with prorisions of crticle 24,

Z. The Couvxt'ls rules of praciice shall sovern the recommition of the judgements
cf the Court by Stoten Porties ond those of the other Sitstes by tle Court

1. detentional
facii o oxecute the
sentence in coTTec NES in that ceage tﬂe
Court ghall the offender including his
transfer T0

2. In the event 1 11 i an offendor in its
own detention facil v by opreenent De transferrced for detention
to hiis country of Courtis Jurisdiction.

5 The Couxtls yule ol praciice shiall determine T posis and condition of the
transfer of offendeors and the execulion ofl sceniences,




al

1. This Convention is
entry inte force.

2. This Convention ig

3 1
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deposited with the Secretary~General of

3. Accession to this
1

Convention gsliell be offected by denogit of

PART VII. TIEATY PROVISTIONS
Article 52
EITRY INTO FORCE

oven Tor signature to o1l States, including alter its

subject to struments of ratification being

an instrument of

accession with the Sccretary-Genersl of the United lintions.

Lo This Convention shall enter into force on the th;rtleui day after the deposit
of the sixth instrument of vatification oxr accession, and for Stateg therceiter
ratifying ox acceding to this Convention, on the thirtieth day after deposit of the
applicable instrument.

5. The Secretary-General of the Unit:d Hations ghall inform ¢£11 signabory States
of:

(2)
Convention; and
b) The date of

6. - Thig
Russian texts
mited Nations and
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Article 33

to thig Convention but gholl not be deemcd

purposcs of representation in the Standing Committee i the
mcterl~l asoect of the Tribunal's Jurisdiction, competence
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COMUEITARY

DRAIT CONVENTION OF THE ESTABLISHMENT OF AN INTERNATTOHAL PEN;L
TRIBUNAL WOR THS SUPPRESSION AND PUNISHMENT ’&‘DP“ CRIME Q¥
APARTHEID AND OPHER INTERUATICNAL CRIMES

General Observationg

The International Convention on thoe Suppressisn and Punishment of the Cri

of Apartheid (horcinafter relferred to os Apartheid Cenvention) in article V is

the only internatinnal conventinsn which specifically conbemplates an Minternmational
penal tribunal.” o other intornmational convention, Whluu hag ag its objective

to criminalize o certain conduct, containg a sinilar requircment. In fact only

the Convention on the Protectien and Punishmenu of Genocide incidentally recognizes
the eventual jurisdicticn of an International Crininal Ceurt. The introductory notes
tn this study, scel to retrace the history of the creation of an Intornational
Crininal Ceourt and cite appropriate authoritvics. It romains, however, that the only
internaticnal legislative authority for en International Ponal Tribunal is the
Apartheid Conventicn. Congoquently, this or“”*‘COnvonulon relics on this legislative
basis as its authoritative source. Thus, having sccured an international legislative
basis, nothing precludes the States partics to this draft Convention fron enlarging
upon its Jurisdiction by a dovice referred 1o in this draft Conventinon ag
"Supplenental Agrecnent'” in order to pexnmit the Infternational Penal Tribunal to
investigate, prosceute, adjudicate and punish other conventional internatvional crimes.

The approach, through characterizable as "direct cnforcencnt nodel! | Sce
M.C. Bassiouni, International Crininal Law: & Draft Intermational Crininal Code
(1980) ] ueaning the existonce of an international gysten for the investigatinn,
prosecution, adjudication and punighuent of international crines, is ncverthelpss
gubgtantial aspects of its furcti"niﬁq. Thus

dependant upon States partic
there is in this approach still nuch of the "indirect enforcement model” which
¢ asoune certain

characterizes contempeorary internaticonal crininal law in that States a
international duties which they onforce through their national systewms. In that
reapoct the enforcencnt mechanisnsg of the Tntoynational Penal Tribunal rely on the
"indirect enforceront rnedel.!  Buch an &OLLU&CH by necessity oust not only rely

the voluntary cempliance of States, but must also accept the inherent differences
of national legal systens throush which enforcement of the Tribunal's functions and

orders are bto be chamnsllad.

The Court and the investigotive and prosccutorial functions are internationally
ingtituticonalized, as is “ntJanmubu by the 1979 Internationsl Law Association
Draft Statute of an International Criminal Court and its 1978 Draft Statute for An

International Cor“isglgn mi Crininal Inguiry. Such institutional mechanisms solve
e problems, but not others due to the absence of an international lepislative

apparatus,

To renedf thig SWt ation a guasi~legislative body is created in the form of
the "Standing Cormibvt of Statas Parties" which is given policy and adninistrative
functions, Furthcrmwre a rule-naking power 1s given to the orzans »f the Tribunal
subject to certain ”ctanﬂwrdﬁ” of international fairncss eumibndied in the draft
Conventinn,

4




E/CN. /1426
- 5 7
Dage A

The adninistrative needs of the Court arc net by a Sccretariat, which also
provides support to the other organs of the Tribunal and serves as & vehicle for
assuring that record-kecping and registry functions as well as other reguirenents
essential to fairness and effectiveness are met.

In view of the conceptual framework chosen and outlined above, an appropriste
organizational approach was adopted in the formulation of the sequence ~f the
vrovisions of the draft Convention:

i Part T: Naturc of the Tribunol and itgs organg and nHowers

Article 1
Article 2
Article 3
Article 4
Article 5
Article 6
Article 7

Purposes

Hature of the Tribunal - .
Organs of the Tribunal

Jurisdiction

Conpetence

Subjects upon whon the Tribunal shall

excrcise its jurisdiction

Sanctinns o

. Part IT: The Penal Processes of the Tribunol

Article 8
Article 9
Article 10
Article 11
Article 12
Article 13

Part I1I: Organg of the Tribunal

Airticle 14
Article 15
Article 16
Article 17
drticle 18

Part IV: Tribunal Standards

Article 19

Initiation «f process
Pre-trial process
Adjudication

Senctioning
Appeals

anctions and supervision

The Court

The Procureacy

The Secretariatb

The Standing Committee

General institutional matters »

Standards for rules and procedures

Part V: Principles of Accounbability (Provisions in the Nature of a General Part)

Article

20

- Article 21
AI‘tiClO 22

Article 23

-, Article 24
Article 25

Article 26

Definitions

Responsibility

Blenents of an internaticnal crine
Inmunities '
Penalties

Exoneration

-Statufe of Linmitation
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Part VI: Duties of Stateg Partics
Article 27 General principles
Article 28 Surrender of accused persons
Article 29 - Juliicial assistance and ~ther forms of

co—operation
Recongnition of the judgenents nf the
International Penal Tribunal

Article 30

Article 3L Transgfer of offenders and execution of
gentences
Part VIT: Treaty nrovisions
Article 32 Entry int» force
Lrticle 33 Tteservations
Article 34 Initial irmplenentation stewns
Article %5 Anendnents

PART I: NATURE OF THD TRIBUNAL AND ITS CRGANS AND POWERS

> 1 of the Reviged draft statute for an
orep@red by the United Nations 1953
isdiction (the Genova Cormittee) hercinafter

e

This text relies in part on articl
international criuinal court (L/?(45)
1 Jur

Cormittee on International Crinina

referred to as the 195% Gencva Cormitt

international crininal court
May 1979, in procecdings of +l
Conference, 1980, p. 11, here

Article 1
to be a
in article 3 below. The legi
of its organs is predicated o

Purposese B

draft Conventicn provideg States

Supplenpnﬁal Agreenent, withi

crines wh

new international legal institubion consisting

ich are definced in art

ec draft and the draft statute of an
of the Intermational Law Association (ILA), of
he International Law Association's Belgrade
inafter referred to as 1979 ILA Draft.

~nal Penal Tribunal which is
of several organs discusscd
glative autherity of the Tribunal and, of course, all
n Article V of the Apartheid Convention. Dub this
parties with the unity -~ include, by

n the jurisdiction of the Court other internmational
icle 4, naragraph 2.

stablishes an Internati

Article 2 ~ Nature of ‘the Tribunal, Crnsiders the Tribunal as o newly created
nstitution and in ~rder to nininize logistical nroblems the suggested location is
the Palace of Justice in The Tegue since it is already established and cquipped as
an international Jjudicial body. "The Mlil“ial 1@nﬂuwgeo are those nf the
United Nations which represent a recognized world conscnsus.
Article 3 — Organs \i the Tribunal. with soparate

functicons and purposcs wWAich
their regpective dubies in cn
adequately described in Part
and operational aspects of th
concentualize the inter-rclati
Court, the Prcocuracy and the
of The national penal systens
has been made to invegrate di
by the nmajor crininal justice
Major Crininal Justice Systen
(1974)). 1In effect, the Cour
differ from their traditiconal
characteristics pertaining to

. four bodies
throughout Part I in the allocation of
nnnectirn with the penal processes but which are nore
TIT theugh that Part deals nore with the institutional
ese organs. 1t is inportant at this juncture to
innship ~f these rrgans which ars, with respect to
Secretariat, very sinilar to the Lraalté\na? organs
~f nost countries of the world., Clearly an ttonmt
ffercent instituiional crncepts fﬁich arc “ODIOSLﬁt d
systens ~f the world (see Bassiouni, "A Survey of
s of the World" in Handbook of C”lnl”'lqu cd. D,
t ag an organ of the Tribunal and its
role in any legal JlSulnﬂuishiny
the role 3 degree of their

are described

the

1.

Glager
v functions docs not
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discretion in the conduct of the proceedings are left to the formmlation of the
rules of the Court which are 1t~ be promulgated as specified in article 18 and
stibject to those minimun standards of fairness embodied in inbernational instruments
~for the protection of human rights which are stated in Part IV.

The Procuracy is a cembination of the Soviet Union and Eastern Buropean
Socialist systens (sec M.C. Bassicuni and V. Savitski, The Criminal Justice Systen
of the USSR (1979); the judge of instruction in the Romanist-Civilist systen
(M. incel and Y. Marx, Les Code Penaux Buropeens, three volumes (1958)) and the
Comnien Law systen's prosccutor (Archbold Pleading, Evidence and Practice in
Criminal Cases (39th ed.) S. Mitchell ed. (1976) and Y. Kanisar, W. LaFave,

J. Israel, Modern Crininal Procedurc (1980)). In balance, therc is more emphasis
toward the Romanisgt-Civilist tradition than to the Conmen Law tradition since 1t
would be nore consonant with the need for effective investigation and prosecution
~f international crinmes subject to the guarantees enun01atﬂd in Part V which are
adequate to secure individual human rights protection.

The Secretariat fulfills the traditional adrinistrative support functions as
well ag the functions of court registrar.

The Standing Committee is a novelty in the structural approach to the creation
of new intermaticnal institutions. To a large cextent the Standing Cormittee is o
the rrgans of thoe Pribunal vhat the General Assembly is to the United Nations. It
represents the States partics, assists in insuring compliance w1tﬂ the provisions
of the Conventinn and oversaegs the adninistrative and financial affalrs of the
Tribunal.

CArticle 4 -~ Jurisdiction. The jurisdiction of the Tribunal is linited to what
is defined in paragraph 1 as "grave breaches" of the Apartheid Convention. The
analogy here ig to the conception of grave breaches in the Four Geneva Conventions
of 12 August 1949 @or the Anelioration of the Condition of the Wounded and Sick in
Armed Forces of the Ficld, United Nations, Treaty Series, vol. 75, v. 31l; For the
inelioration of the Condition »f Wounded,. Sick and Shipwrecked Members of Armed
Forces at Sea, ibid., p. 85; Relative t~ the Treatment of Prisoncrs of War,
ibid., p. 135; Relative to the Protection of Civilian Persons in Time »f War,
ibid., p. 287; and in the Protocols Additional to the Geneva Convention on
12 iugust 1949, 19 June 1977 (ICRC, August-Septermber, 1977)). In addition,
paragraph 2 defines thrse additional internaticmal crimes which may be part of the
Court's jurisdiction by Supplenental Agrcenent and blndlng only upon the
States parties ontering into such an agreencnt with the Standing Comnittec.
International Crines, however, are linited to those so declared in a mwltilateral
convention and which can be so construed by'the institution of penal procedures or
the chligation to prosecute or extradite., This cmbodies the maxin aut dedere aut
Judicare which characterizes international crines.

Paragraph 3 establishes the Tribunal's jurisdiction over such-ecrires and, of
course, over porscns and ontitics charged with thown as universal in terms of its
scope and in fternsg of the power of the Court.

The 1955 Geneva Committee draft does not define the crimes to be dealt with
beyond the phrase "crimes generally recognized under international law," whereas
the 1979 TIA draft incorporates by refercnce definitions of crimes in 16 international
conventions, but notably cmitting thée Apartheid Convention,
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Article 5 ~ Competence. While pen&ltﬁ:@fe,lulﬁl Aay argue the nerits of _
distinction betweon jurisdiction and competence, it is suggestoed that Jurisdiction
establishes the Pribunal's geographic and subject-matter authorlty, and in personan
autheority, while compcetence deternines the specific powers of the Court with resnect
to its jurisdiction and provides the legal fravewcrk of reference for the Tribunal's

exercise of its jurisdictional authority.

)

Article 6 ~ SUb]uCLS upon whort the Tribunal shall exercise its jurisdictions
Though Article 4 on Jurv sdiction refers to the Court's  authority over natural

persons and legal brt tics, it was decmed of importance to enphasize this authority
under a separate article though 1t may appear duplicative. e s

Article 7 - Sanctions. Oﬁly the Court won a finding of guilty, ubject to
the provisions of this Comventi on, the procedures and rules which would b
developed by the differcnt orgens and the standards of fairness set fﬂruh in
Part V, can imposge & sancticn against a natural porson or legal entity. Clearly
deprivaticn of liberty applics to mnatural persons and not to legul centities but
fines and injunctions apply to natural porsons and legal entities, It is to be
noted that there is no schedule of penaltics affixed to any specific crime and to
sone this may raise a question of nulla pocna sine lege. To avold this probler
the Convéntion preconizes that the Court shell cnact anpropriate and specific
Rules on sanctions to be promulgated prier to the Tribunal's commencenent of
activities which would satisfy the clement of n-tice. There is, however, the
cbjection that such penalty will apply %o nersons who have committed "grave
breaches" of the Apartheid Crnwvention ox viclations of obther international
conventions nade subgcct to the Court's jurisdicti)n by supplerental agreencnt
(as discussed in the Commenbery to articles 1 and 4) bofore the promulgation of
these sanctions. In effcct this would bo tantamounL v applying & penalty which
was not promulgated at the.time of the commission of a2 given crine, In sone ways
this nmay be deencd a violation of the principle nulla pocna sine Leh‘ theugh it
could be argucd that if the penalty is comensurate with or DQlealbnt ter the sanec
penalty provided for in Bl in which the crinme was committed for equivalent
crines the objection would lese ruch of its substance. If, nfvcver, the sanction
is to be the sanc as that for the cquivalent crime in the naticongl legal systen
of the State in which the internaticnal crime had been cormitted the principle
nulla prena sine lege wwhld be conplied with, ' ’

o
wmrz
ot
o

pEs

&}

Part I1: The pcnal processes of the Tribunal

Article B8 = Initiation of process

The desirability of such a process hag substantial support. Sece
General Asgserply resoluticn 1187 (XII) of 11 Nevewboer 1957.  Sco alse the note
by the Secretary-General cutitled "Internationsl Criminal Jurisdiction® <OLflClal
Records of the CGencral Asscrbly, Twelfth Scs lmn, docunent A/33~O> and the
nenorandus supnittod by the Scorcta ;&;Qéh;rwl of The Unitcd Netions cntitled
"Historical Survey of the Question of C”Lilﬂal Jurisdiction" (United Nations
publication, Sales No. 19/9.V.8).

For a documentary history of the varicus projects for the creation of an
international criminal juw‘sdicti(\vny seze B, Icrencz, ”he Ir ternatlmnml Crininal
Court (1980) 2 Vels. See als~ J. Stone and R. Wootzel, Toward a Feagible
InternaulnnaL Criminal Court (1970); 35 Revue Lnte;ggylonale de DrOLt Ponal
No, 1-2 (1964% devoted to that subject, and 45 Revue Inbornationale de Droit Penal
Wo. 3=-4 (1974) containing the contributions of the AIDP $o V United Nations Congress
on Crime Preovention and Criminal Justice, Genova, Sevntember 1975 devoted tn the

h

N
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subject ~f "Creatinn d'une Justice Penale Internatinnale.'" The Revue Intermationale
de Droit Penal conteined scholarly writings on this subject in its igsues ~f 1928,
1935, 1945 and 1952 as well ag others. The AIDP has traditionally supported the
creation of an internaticonal criminal court as witnessed by the positions 1t has
taken at its various International Congroesses, and those of its distinguished
nerbers amnong thens; Pella, Donnedieu de Vabres, Saldana, Graven, Jinenez de Asua,
Setille, Cornil, Bouzat, Jescheck, Ronmnghkiin, Herzmog, Glaser, Dautricourt,
Quaintano-Rippole Arroneau, Wﬁeileri De Schutter, Triffterer, Lombols, Plawski,
Ferencz, Oechler, Zubkowski. Bocause »f the nunerous writings on the subject by

the above-nentioned scholars and ~thers it would be inmpossible to cite then all.

For three nmore recent initiatives resulting in the submission of a draft statute,
see the Internaticnal Lew Asgsociatirn, "Draft Statuie for an International Commission
of Criminal Injury" adopbed by its International Crininal Law Committee in Paris
Mey 1978 Proceedings of the Inmternaticnal Low Lseociation (Belgrade Conference 1980)
p. 43 and "Draft Statute for an International Crininal Court,” World Peace through
Law, Abidjan World Conference dugust 197% (edited by Robert K. Woetzel)s and a
"Mraft Statute for an International Crininal Couxrt" prepared by the Foundation

for the Creation of an International Criminal Court, sec also, K. de Haan '"The
Procedural Problems of a Permanent International Criminal Jurisdiction'" in

De bestraffing van inbreuken tegen het corlozs — en het humanitair recht

(A. Beirlaen, S. Dockx, K. de Haan, C. Van den Wijngaert, eds., 1980) p. 191.

The 1953 Geneva Committee draft, in article 29, provides that the penal processes
could commence only by action of a State party. The 1979 ILA Draft in Article 25
allows only States to approach the Commission which at its turn would present a
case to the Court., The procedurcs pregented herein differ from the 1953 Geneva
Cormittee draft and 1979 ILA Draft in that it concentrates the investigation and
prosccution of any casc with the Procuracy, but a State party, organ of the
United Naticns, intergovermmental organization, non-govermmental organization and
individual ney file a complaint with the Procuracy which shall accept such
corrrunications, The Procuracy then mekes an initial determination as to whether
the complaint is "not nanifestly unfounded" or "manifestly unfounded". That
deternination is quite similar to the one made by the Buropean Commission on
Human Rizhts ag ©» complaints concerning vinlations of the fiurcpean Conventinn on
Human Rights. However, the Frocurtey in not without controls es o its discretion
in that a State pariy and an organ »~f the United Nations are entitled to recognition
of their complaints as being "not manifestly unfounded” while other States and
intergovernmental orpanizations are entitled to an appeal to the Court of a
determination by the Procuracy that the complaint hag been found "manifestly
unfounded", ommunications and complaints by individuals and non-governmental
nrganizations are net cntitled t» the same status. The Procuracy's decigions
are thus reviewable in the case of certain complaints and cormunications and a
decision holding a conplaint 'mot menifestly unfounded! will +then travel two
alternate channels: (a) the possibility of mediation and conciliation through
the Standing Committec;(bh) adjudication before the Court. A4 period of one year
is allowed for the conciliation orocess which is the same nperind allowed for the
Procuracy's investigation and preparaticn of the casc. Thercafter the case may
be presented to the Court at the request of the complaining State party or organ
of the United Naticns if it is the initiater of the complaint. Otherwise that
period of one year is extendable subject to the Court's review.
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cArbicle 9 = Pre-trial process. & non-exhaustive list ~f orders that ney
issued by the Court in aid of the nreparation cf & casc is specificed. Tt is

i
expectod tha+ the Rules ~f the Ceourt will. g the details of the form,
conbent, an L ether fommalitics 1

wertaining o

trad1+1wn l powers of either a Court, v a

the CJNNPH.IEU’and Ronenisgt-Civilist fraditi-n Similar provi ”
in the 195% Geneva Crrmittoc draft, articles 40, .11, and T

1979 ILA lt} Lrticlos 36, 37. It rust be noted here iounal in
gencral and the Couxrt in particuler will in this and in other respects rely on
the co—operatisn of the States parties o inplenent its ﬁrders. It rust also

noted that where a State pa
~r relatinng on the subloct of extradl
the Court'!s ~rders ond deberminations of any gort would have an imact beyond
that Statc party and thus give thi

party hes with a State which is oot a party, treatic
" ( ,

srdsrs. They are aneong thoe

inat 1ctlon respectively in
£ound

to its impact. (Sce e.g., V.BE.I
C. Van den Wijngaert, The Pmliti
M.C. Baésioupi, Internaticnal Ext radition and
Extredition in Internati-nel Law (1971)s T. Vogler, fuslieferings Ipuht und

Of fenco Fxcepulon‘fw ;xtrauiti‘n (1960);

Crundgesetz (1909); Bedi, Intormational Extradition (19683 4. Billot, lralté'ﬂe-

1’Eytrad1tiup {1874) and, M. Pisani and 1", Mosccni, Codice chlo'C)EVﬂn7 .oni di

Estradizione E Di &uuﬁntbnza iudiziaria in Materis Ppﬂgl~h(19f§)). The cheor

made hercin are alsce relevant Lﬂ Part VI om the dutics of State partles since such
duties will not n?y exbond o the carrying t of the obligations of this Conventicn
with

within their own berritories but alse vhenever possible in their relations
other States. It is clear that the carrying cut and exccution of &ll SLCI
cbligations to asgsist the Tribunal vhere required by this Lnnventiont nd
particular Part VII, but a State paxrty is ﬁnly requested act
rclxv%nb natirnal laws. It must, hﬂwevers be noted that a Stato party«canp

wet national laws which will frustrate the carrying out

under thisg Convention.,

J

vl

"

)
PR
L

-

Paragraph 4 cstablisheg a procedurce analo
nrrpused in articles 33 to 35 and
1L4 drafts ro“oectlvely by ncans of u'CﬂuﬂlLtlug.Ckalb““ in the frrmer and

cus b an indictument, such

Comnigsion’ Pr’Cp?SO An the latter. Under the present drait, %owever, this prcco.s

U World Public (1974); I. shearcr,
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31 of the 1953 Geneva Conmittee and the 1976

cion and Judicial assistance and C)"UW”“”LLWH.

g Convontion a Wdiul?lLC“ gffect with resgpect
Booth, British Extradition Law and Procedure (1980);
al

~vations

s

the obligations arlsing

is but a gtep toward deternination as to guilt, it being unnecessaxry to give
special consecquences prior procedurce in the PT uracy have been JlV“n‘

apuropriate conscquonces and progress under the pres

Procuracy action is gradual rather Than invelving
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thg Tribunal's Lmtm ity in such a way to Lility or acceptability

its deterninatinng, as well as v carly consideration of non bis in inden (dwabLﬁ
jeopardy) hrwblou% Sce M.C. Bagsicuni, Substantive Crinminal Law (1978),

PP 499-512)

Subparagravh (c) is particularly intend
the possibility that non-co-operation of otw o8
render evidence of cither incrininatory or ox ‘ S
that a fair trial of the case mey be lrmmosgible L 2Ly \utoc+1fﬂ uf problens
thie type would not only be wmore cfficient Lut alsn would fond to e

and difficuvlt nen bis in iden questions regarding abort proo@edings.

draft afteor the initial

The subparanranh (2) deternination is primaxily for the sake »f officiency,

s e the suitability nf the
ity for carly
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Article 10 - Adjudication. - Paragraph 1 parallels articles 39 of the
1953 Geneva Comrmittec draft and 35 of the 1979 IFA draft, conforning nore
closely tn the latter, which makes no express provision for secrel sessions.
This treatnent appcars approvriate in,bhab any confidential cvidence nay be
submitted in public in a forn or nanncer thab proteots essential matters of
confidentiality such ag identilty of o wi

(

ot

tness or a particular technique fox
obtaining evidence, and the detaills for such presentatinns may be treated in
rules of the Court and Procuracy, which may be elaborated at a tine when the
actual needs in this regard are clearcr.

Paragraph 2 describe tho inherent power of courts to disniss ﬂauog,
particularly in respoct 1d¢ntlary problens. Lrticle 38, paragraph-4, of
tho 1953 Geneva Committec draft has a. sinilar dismigsal provision., Nn express
provision is made for withdrawal ~f a matver, as wag done in articles 4% and 38
of the Geneva Committee and IL4 drafts, respectively, it being inplicit in the

nature of the powers of t ¢ Procuracy to determine w1etn0r to take such action.

> 5
-
L

Paragraphs 4 and 5 arc self-oxplanatory.

It is conbemplated that rules £ the Court will address non bis in iden
issues. . Parvagraph 3, it chould be noted, rclates to the principle of equality
of arms, which has been cobscrved under the Buropcan Convention nn Human Rights
(Applications No. 590/“0 and 789/60, Franz Pataki and Johann Dunshirn vs. Austrie,
Report of the Commission of 28 March 1953, Yearbook of the Burcpean Convention
on Humen Rights pp. 730, 734 (196%)).

Paragraph 6 ig in part hotivated by the availability of appeal and also the
fact that Chambers, beiny constitutcd on a rotational basis, may be unavailable in
their pricr forn for subsequent %r"unomts. Details of the rotational constitution
of Chambers are left for claboration in Court rules ‘

Article 11 —~ Sancticning. These nrovisions arc self-explanatory, but this
article is to be read In pari meteric with article VIT and the Commentary thereto
and articles XIIT and KXIV. ‘

Article 12 - fApweals. Appeals fron Chanbers determinations and orders,
which may be entored only on behall of en accused or the Procuracy on guestions
of law, arce pernitted including post-conviction orders. 'This is conscnant with

the provisirns of thoe Infernati-nal Covenant on Civil and Political Rights concerning
the dual level of judgenent and reviow, L

No avpeal is pernitted for the accused under articleés 49 and 43 of the
Geneva Cormittec and IL4 drafts, respectively. Alsn interlocutery appeals are
permiticd as practical necessiiy may require then,

Paragraph 6 on revision of Judgonents parallels articles 52 and 45 of the
Geneva Comnittee and ITA drafts respectively, bubt is broader in scope.

i

Article 13 — Sanctiong and Supcrvision. Paragraph 1 corresponds to article 46
of the 1972 ILA draft, Lrticle 51 ~f the 1953 Geneva Committee dralt having loft
such matters t~ futurc conventicns. The terminclogy “sanctiroms'" is capable of
including not only punishno ntd of imprig-nnment or fines, bubt alen leviecs of

compensation or injunctive orders, thus naintaining the possibility for such
broad ranges of action.,
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As noted previously, the supervisory nechanisu of paragraph 2 replaces the
clemency and parnle brards provided for by the Geneva Committec and ILA drafts,
and appeal is nade possible under paragraph 3.

Tt should be noted that these provisions govern only the procedures relating
to sanctions. Standards relating to sanctions may be elaborated further in

Court rules but subject tco article 24.

Part III: Organs of the Tribunal

Article 14 — The Court. Except for mechanical differences, the terms of this
article as to selectirm, tenure and replacement of judges closely parallel those
of articles 4 through 12 and 15 through 20 of the 1953 Geneva Committee draft and
3 through 9 and 12 through 15 of the 1979 IL4 draft, although the latter makes no
provision for removal of judges.

This article represents an innovation, in that the other drafts dealt with a
single court organ and created a separate clemency and parcle board. As discussed
below, the provision for separate functions of Chambers and the Court en banc
pernits appeals, a rizht called for in article 14, paragraph 5, of the ‘
International Covenant on Civil and Pclitical Rights. Rather than create a
geparate institution to deal with such matters as clemency and parcle it was
"deened. more efficient to have such functicns performed by individual judges, subject
o possible appeals fronm their decisions, as discussed in connectinn with article 12.

Paragraph 5 contemplates that judges will be clected with reference to
specific terms. Accordingly, when a2 given judge is considered for re-clection,
any of the terms that are vacant at that time may be regarded as available for
“that judge.

Paragraph | addresses the concern that any conduct by a judge may crecate an
appearance of impropriety. and narrowly circunscribes permitted non-Court activity.

Paragraph 11 is intended to pernit judges to remain in their official capacity
for the sole purpose of completing work on Court action begun prior to expiration
nf their terms.

Paragraph 12, it should be nnted, does not bar re-election of the Court
president.

Article 15 = The Procuracy. The significance of the three-part division of
the Procuracy is apparent in connection with budgets and reporbts and transfer of
cases from investigative to prosecutorial divisions, as well as to the rights of
the accused.

Paragraph 2, providing for Joint action by the Court and Standing Committee
for selection of a Procurator, appears appropriate because such an officer should
be politically acceptable and States are in a supericr position to become aware of
suitable candidates, while the Couxt is in a superisr position to Judge legal
competence and estimate probable devotion to inpartiality. Renmoval power is vested
in the Court in the belicf that deficiencies of the kind the Court would be likely
to note would be the appropriate bases for disnissal.

Deputies are placed under contrel of the Procurator in paragraph 4 in the
interest of effective nanagenent.
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irticle 16 = The Sccretariat. Although most of the Tunctions of the
Secretaridt are ministerial in character, its dutics to oversee communications
and prepare reports serve an inspectorate function as well. Accordingly,
control over the Secrotariat is vested in the Court, as a neutral body.

Article 17 - The Standing Coumittee. The 1953 Geneva Committee draft assuned
that the court created under it would be a part of the United Nations, and therefore
any governing-body needs or political issues regarding its operations would be
addressed by the political organs of the United Nations, especially the
General Assembly. Under the 1979 IT4 draft, a sinilar assumption appears to have
veen made in that no treaty-type provisions arc included and, although references
are made to "Contracting Parties," this term appears to mean only States that
have consented tn be subject te operation of the court. Nevertheless, the »
cormission contemplated in the IL4 drafits would have had a s-newhat political
character, in that only naticnals of States consenting to be subject to operations
of the combigsion could have been nmembers and the commission's cwn statute is
referred to as a "Convention" in its article 3.

The present Statute, in contrast, would be entirely conventional in character,
although there are various express provisions for co-ordination-of action with the
United Nations. Accordingly, the need for an organ to deal with governance of the
Tribunal and political issucs relating to its activities promoted provision.for a
Standing Committee. It should be noted that the cxpress functions of the
Standing Committee are of a governing-body nature for the nost part, and that its
functions beyond thesc are largely unspecified. This would pernit the representatives
of States parties whn constitute that crgan to have wide flexibility in pursuing
non-juridical matters helpful to international criminal justice. The requirement
of neetings twice a year agsures that the Standing Committee will be available for
consultation on political questions,

One of the nost significant functions of the Standing Committee may be in
Articles 17, paragraph 6, with respcct to proposing action to initiate and propose
new norms of international criminal law or standards for its application by the
Tribunal. In viow of the vagucness of cristing instruments purporting te define
international crimes, such proposals and adeopiirn may be cesential in order that
criminal respensibility may be dealt with without violating the principle of
nulla peona sine lege.

It should be noted that this article does not confemplate deprivation of the
status of Statc paxrty in xresponse to non-payment of financial suppert, but nere
suspension.

No provision has been nade for terms of represcentatives, 1t being assunmed
I I 9 1)
that their tenure shall be at the pleasure of the appointing State.

Article 18 = Gencral ingstitutional matters. Paragraph 1 rules, it should be
noted, are subject to further provisions in Article 19. Recognition that flexibility
should be provided for such rules was expressed in article 24 of the
1953 Goeneva Comnitltee draft and article 10 of the 1979 ILA draft. Court
approval of rules for the Procuracy and Secrctariat appears appropriate in
vicew of the nced to assurc that such rules are fair and conforn to legal
requirenents, Participation by the Procurator in formulation of Court rules
recognizes the desirabllity that such rules interrelate properly with Procuracy
procedures and capabilitics.
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Paragraph 2 gives the Court, a ncutral body, a key role in shaping the
budget of the Tribunal, but leaves a veto power with the Standing Committec,
which represents the States obliged to neet the budget. Prior draft statutes
did not deal in detail with budgetary approval. See 1953 Geneva Committee
article 23 and 1979 IL: arbticle 17.

Paragraph 5 parallels article 14 of the 1953 Geneva Committee draft,
which has no counterpart in the 1979 ILA draft, as to Judges. Expansion to
other Tribunal officers ls clearly appropriate. Expansicn to other parties
before the Court is necessary in the interest of fairness, (See. e.g., the
Buropean Agreenent Relating to Persons Participating in Proceedings of the
European Commission and Court of Human Rights (Council of Burope, May 19 69,
E.T.S. No. 69)). ’

Paragraph 6's requirenent of a solemn declaration parallels article 13 of

the 1953 Geneva Cormittee draft and article 11 of the 1979 ILA draft, but is
expanded to include officers of the Tribunal,

Part IV: Tribunal standards Q

Article 19 - Standards for rules and procedures. The standards of fairness
which are to be guarantecd in all proceedings before the organs of the Tribunal
and which are to be reflected in the rules to be promulgated by the sald Organs
enboding those rights are contained in the 1948 Universal Declaration of Huhan:
Rights, the 1966 International Covenant on Civil and Political Rights, the
1980 Bady of Principles on the Protection of Persons from All Forms of Arbitraxry
brrest and Detention, the 1950 Buropean Convention for the Pmotection of Hunman
Rights and Fundanmental Freedoms, and the 1969 Inter-American Convention on Human
Rights. These gtandards are also enbodied in the rescolutions of the
XITth International Congress of Penal Taw held in Hanbourz 1979 whose draft
and explanatory notes are in 49 Revue Inbermnational de Dreit Penal vol. 3, 1978.
These provisions are particularly consonant with the Luropean Convention for the
Protection of Human Rights and Fundanmental Frecdoms and Additional Protocols.
(See A. Robertson, Human Rights in Burope (1977), and D. Poncet, La Protection
de 1'Accusé par la Convention Buropeénne des Dreits de 1!'Hormme (1977) See also
€.8+, L. Schn and T. Buergenthal, Internaticnal Protection of Human Rig ghts (197§S>.

Part V: Principles of accounbability (provisions in the nature of a General Part) .

The principles of accountabiliby set forth in Part VI are from the General
Part of the Draft Internaticonal Criminal Code in M.C. Bassiouni, International
Crininal Law: A Draft International Criminal Code (Sijthoff, 1980).

Article 20 - Definitions. - Para*ranh 1 defines inbternational crimes with
reference to the Convention, thus pernlttlng expansion.

Paragraph 2 incorporates by referepcp the definition of a Statn ag recognized
under international law. This approach was preferred to repetition of one nf the
generally accepted fornulations of a definition of a State because use of such a
fornulation would call for definition of the terms used in it, such as the
Montevideo Convention's provision that a State has the capacity to conduct
"international relations". See the Convention on the Rights and Duties of States-
of 26 December 1933 (United Wations, Treabty Serics, vol. 165, p. 19). See also,
United Nations debates ~n statchood in connection with Isracl and Liechtenstein
Lpfflclal Records of the Security Council, Third Year, 383rd neeting, No. 128,

Ppe 9-12, and ibid., Fourth Year, 433xd meﬂﬁlﬂb, Noe 35, DD z~5>.

For the sake of convenience, the tern "State!" is deemed to include groups of
States acting collectively.
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Paragraph 3 exomnlifies a. correlation between "porson' and individual',
gLk | 2 AL it k
and confines the ncaning of thoese terns to exclude such entitics as corporations
or other sc-called juridlcal nersons.

..... ¢ .of
convenicence, with respect to the terms "group" and "organization.” The definition
is provided because of the use of these terng in provisions dealing with collective
responsgibility, which is discussed below.

Paragraphs 4 and 5., Begin with another correlation for the sake
S gt o

Paragranh 6, On warti Lpation in a group uCulQﬂ is chlgneu for the sanc
purpose. The nodel of responsibility arose out of o Nurenberg trials and
Tokye war crimes trials. (Sec article 9 of the Lcndﬂn Charter of 8 August 1945,
Control Council Ordinance No, 10 of 20 December 19453 for a discussion of the
bagis of this responsibility and the cases decided at Nurenberg and Tokyo,

ce L. Friedman, The Law of War: A Docunentery History (L972)§ sce also Wright,

. N T " S - y \
History of the United Nations War Crincs Cormission (1949)).

Paragraphs 7 and 8. Arc basically the b:OVlolmnﬂ of the Model Pecnal Code
relating to solicitation and congpiracy, Americen Law Institubte Model Penal
Cnde (1962). (See generally M.C, Bassiouni, Substantive Crinminal Low (1978), =nd
V. LaFave and 4. Scott, Crininal Taw (1972) sec also for a conparison with the
German Penal Code, G. Fletcher, Rethinking Crininal Taw (1978)).

.

The definition of "golicitation' was found to be workable under civil law,
as well as common law systens., On the other hand, the concent of conspiracy is
not generally reovbn17@d under the civil law systens, so that inclusion of this
tern required a common law definition even though the reguirenont of an "overt
act" brings SUCh a Jdofinition close to preparatory acts in civilist-Romanist
systens. (See R. Merle and i. Vitu, Traife do Droit Criminel (1967). It is
to be noted that consniracy and parbticipation in & group ection are separate terns
with separate definitiomns. The concept, however, is found in the Nurembers and
Tokyo War Crines trials.

In paragravh 9, "Attemnt" was given a definition bassed on the Model Pemal
Code, but with modificaticns reflecting the concern ~f civil law jurists. Iox
exanple, the tern "preparation’ has been onitted and "gubstential step' has been
amplified by the addition of the words "unequivocal and divect.”" This nedification
wes intended to provide a neaning that would be recognized under civil law as
being as linited as the neaning that these provisicns would be given under common
law gystens. Sp Fletcher, op, cit.

The definitirns for the terms "particination in a group action," "solicitation,!

"eonspiracy" and "sttemnt" are provided in the YGeneral Part." Such conduct in
reference to the proscripticns of the "Special Part" ig included in the "General
Part" as opposcd to the "Special Paxrt" as is more conscnant with the civil law
system. (8ee generally R, Merle and A, Vitu, Traite do DrOLt Crininel (1967);
P. Bougat and J. Pinatel, Traite de Drrit Penmale (mise a jou w 1975)

H.E. Jescheck, Lehrbuch des Strafrechis (1975)).

Paragraphs 10 and 11. Deal with Yperson in avthority" and "omission" and are
< .
included for the purpose of crininalizing failure of persons in auvthority to fulfill
their legal duties arizing out of any specific duty referred to in the "Special
Part." . o
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It i zar tha definitions provided reflect a cer sain conceptual choice
iviligt-Donanigs and . i
principle v & from the nlstﬁry and practice of international
criminal JJJ. (In t respect soc 5. Glaser, Infroctiong Intermationale (1957)
“nm o. Plewski, Itude deg Principes Fond menbaux du Droitd T_t¢rnah¢vna Penal

neiplzs and those

and fthe a

f qcchanta 1ity
—(;lw aes 17

Article 21 - Responsibility. :
follnws the "Definitions" and preced Tl
because of the view that the varicus lsvels and ~f accountability should
bo gset forth firgt go as o defing to wvhon and basis regnonsibility can
be inputed. This approach neither fits the conmnon law nor the civil law modols.
It was decued apprepriate subject to the special x*uS of these Tribunals and the
historical peculiaritics «f intermational cvlm1n@l law in light the precedants
of the Leinzig War Crimes Trials, though these were subject to Gorman laws, and
the Nurenbery and Tokyoe Wer Crincs Trials. ?hp1\ is no analogy to be found in the

s

vritings of scholars to that approach. Uhis identification of criminally acccuntable
subjects should be read in pari materiae with tﬁe Provision on '"Definitions."

Under paragraph 1 through 5, ¢rininal resnonsibility is assigned not only to
cormitting a crine, but alsc to abttempbing, soliciting or crunepiring to cormit any
crine. However, because the elenent of horn is required unless that rog quirenent is
nodified by the definition of fthe speciiic offence, crininal resvonsibility for
acts n~t constituling a "commisgsion" arce controlled by, the definitions of the crine,
which nay have a different requirenent. Other provisions relating to individual
responsibility are taken from vparallel ' of naticnal penal codes. It was
nobed that the provision relating to ﬂosgmnvl >ility frr acte of others is not
intended to create & new crine, bubt rather to express the principle of derivative
r2spons ibility which exists in nnc way in every wenal gyaton. These
provisinnsg are anre in conformit; { approach than to the continental
approach.

€3
L
v

The provislions rogaraing sy were franed to scrve two
purpescs: to make coroups thernse ‘ ﬂ%twcle dealing with
penaltiss, and to gronnt an individua? fron moere he
provided = group with continued intangivle support
crininal conduct as reflected ;m the principles of the
Crines Trials. Specilal provig is nadﬂ for responsibilitby
authority in ﬁrdcr to incorporate regpeonsibility for fa
provision is based on nilit - r :
i1 the Four Cencva Conventic
1977 Additiomal Protoco
crncerning failure L supcri rs
of international crininal lawv

|9
ag 1t is incorporated
cular in the
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control a L
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Paragraph 6, cn State ‘USUfl“i ility, 1s cssentiall
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Article 22 — Blements of an international crime. This provigion seeks
to synthesize common law and civil law concepts as well as to take into account
fundanental principles of inbernaticnal crininal lew in providing for and
defining the four essential elerents of an international crine. There scens
te be agreement n the nscd for all such elenments, even though there are
divergences with rbspect to the neaning and content of cach onc. Prebably
the nost authoritative work on the subject is Stofen Glaser, Infracticon
Internationale (1957). In it, Glaser starts, as does this Article, with the
material element, bubt then interjects certain legal justifications before dealing
with the nental elenent. He crncludes his work with participation and C“WQllClty..
In thisg respect, a concepltual difficulty arises ard the choice was to separate
the required clements of a crihe fron the "responsibility," and conditions of
"exoneration.”  The approach of dividing "Responsibility,” 'BElement of an
International Crime," and '"Exoncration' into three different provisions seeks
te avoid doctrinal differences between comnon law and civil law by devising
neutral approach,

The material element satisfies both the common law and civil law systens, as
does to a great extent tho mental elemeni though it is couched in more objective
terns.,

In recognition of the fact that most civil law crininal codes do not gpecify
causation as a separate element, the element of causation could be interpreted as
included in the naterial olenept of a crine lﬁAClV1l law systems and geparate for
comnnn law systens. '

It was agreed that the mental element should not extend to mere negligence,
but it wag feared that mérc exclusion of negligence would result in respomsibility
wder civil law systens for nental states between mere negligence and recklessness.
Accordingly, the decision was made to list the nmental states of intent, knnwled”c,
and recklessness with the understanding that rcecklessness went beyond tqe
dolug eventualis, described under the 1976 German Penal Code as a state of mind
such that the person knew that harm would result.

For comnon law syst s, however, a separate provision on causation was
added., :

The fourth such element, harn, was recognized asg rooulrlnf interpretation
in connection with the offence in question. It was ugtermlncd that provision
should be made for circunstances where an offence d4id not require an outcone whose
character would match the usual neaning of the word "harn.'" Sinilar concern was
voilced regarding the elenent of causation; so that it was determined to qualify
the listing of elenents with a clause providing that these clenents nay be altered
by the definition of a given crine. '

Article 23 - Imnunities. This provision is set forth irmediately after
principles nf responsibility and lnputab11;uy, the clenents of a crine, because
of the peculiarity of internaticnal law with respect to imrmnities which derive
fron the principles of sovereisnty. (See Sutton, "Jurisdiction Over Diplomatic
Perscnnel and Intermational Organizations' Persnnnel for Common Crines and for
lntpvnatlurally Defined Crines,'" in M.C. Baggicuni and V,P, Nanda, A Treatise 1n
International Crinindl Law (1973), Vo]. I, p. 97. See alsc Oppenheirn,
International Law (8%th ed., Laute:pacht, ¢9)5), pa 573 Harvard Research on
Internatimnal'Law Diplepatic, Privileges and Trzmunities, 26 A.J.I.L. 15-187
(Supp. 52), and Trywnite, Extraterritorialite et Droit d'Asile en Droit Penal-
International, 49 Revue Int'lc de Droit Pemal, No, 2 (1978) )
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This text is bvased on the provisions of: 1961 Vienne Convention on
Diplomatic Relations; 1963 Convention on Consular Relations; 1968 United Naticns
Draft Convention on Special Missi~ns; 1946 Conventicn con the Privileges and
Irrmunities of the United Nationsg 1947 Convention on the Privileges and Inmunities
of the Specializced Agoencies; Draft Articlies on the Represertation of States in
their Relations with International Orvganizations o~f the International law
Commission, 1972; Traft Articles on the Protection and Invielability of
Diplomatic Agents and Other Pergong Entitled to Special Protection Under
Internatirnal law, of the Organization of American States, 1971; Convention to
Prevent and Punish the Acts of Terrorisn Taking the Form of Crimes Against Persons
and Related Extortions that are of International Significance, 1971; the 1973
Conventicn on the Preventicn and Punishment of Crines Against Internatienally
Protected Persons Including Diplomatic Agents; the General Agreernient of Privileges
and Irrmunities of the Council of Europe of 1949, the Supplementary dgreenent of
18 March 1950, and the four addition2l Protocols to the General LAgreerncnt on
Privileges and Immunities of the Council of Rurope (1952, 1961).

The text also takes into account custeonary principles of international law
on the immunity of Heads »f State and the practice of states. The nature of the
imrmunity provided herein is, however, nore narrowly circumscribed, as it is not
abgnlute. The text obligates the Contracting Parties whose national is the subject e
of any irmunity category contdined herein to teke appropriate action against such
persons, but permits waiver of that jurisdiction in favour of the International
Court rmuch ag do the NATO and Warsaw Pact countries on Status of Forces Agreenents
(sce Crker, "The Status of Visiting Military Forces in Europe,' in
M.C, Bassiouni and V.P, Nanda (eds), A Treatise on International Criminal Law
(1973) vol. IT, p. 115.)

Article 24 ~ Ponalties. Separate provisions are made for punishnent of
different types of offenders, all subject to the requivenent in Section 1 that
punishment by proportional to sericusness of the viclation and the harn threatened
or causaed as well as to the degree of responsibility of the actor.

The Court is directed to develop aprropriate Rules bef~re exercising its
Jurisdiction. It must be noted that principles of legality are not viclated by
these provisions because the Court should firxst promulgate the penalties and the
criteria for fthelr application,

Paragraph 3 recognizes the principle of the Nurcmberg Tribunals that ‘
organizations as such may be punished by necans of fines. (Sce Dinstein, infra).
This provision goes beyond conbtinental principles. '

Paragraph ., punishrient of states by imposition »f fines is provided, it
being considered beyond the scope of the court's ability . impose other sancticns.
(Sce Triffterer, "Jurisdiction Over States for Crines of - State," and Baxten, A
"Jurigsdiction Over War Crines and Crirmes Against Humenity: Individual and State
Accountability," in M.C. Bassiruni and V.P, FNanda (eds), 4 Treatise ~n International
Crininal Law (1973) Vel. II, pp. 86-96 and 65-85, .See als» Munch, "State
Respongibility in Intermnational Iaw,'" in Bassiouni and Nanda, supra, Vol. I,
Pp. 143 et seq.; C. Bagleton, The Responsibility of States in Internati-nal Law
(1924);C. de Visscher, La_respinsabilite des Etabs (1924); . iunch, Das
volkerrecchtliche Delikt (1963); J. Castillon, Les Reparatioms allemandes -
Deux_cxperiences (1919-~1932, 1945-1952), (195%), and H.H. Jescheck,
Die Verantwortlichkeit der Staatscrmenen — Nach Vellorssbrafrecht (1952>>.
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Paragraph 5 confers discretion on the court whether to impose cumulative
sentences for crimes~arisin- ffﬂn -8 Slnﬁle tranSactihn.

) Paragraph 6, dealing with mitigati@ﬁ; provides for the possibility that the
fact that an accused was acting under or lers could be considered a nitigating
factor. This reflects the content of Article 8 of the Londen Charter of
8 August 1945 establishing the International Milifary Tribunal at Nurenberg.

(See Y. Dinstein, The Defense of "Obedience %o Superior Orders" in Internaticnal Law
P. 260 and 283 (1965)) s R T

hrticle 25 - ExJneratiop. While the civil law system would view the
conditions-of cxoneration 1isted in this Article as & questionable combinaticn
of principles of responsibility and legal defence, it was felt that a single
provision containing all conditions which ultimately result in exoneration from
respensibility, irrespective of their doctrinal or dogmatic basis should be
placed together, as it gives these aspects a sense of cohesion and practical use
by an international tribunal.

The gelf-defence pfévision in paragraph 2, ig basged on that chrﬁained in
article 2, paragraph Z(a)'i’rurtuoanConvcntion for the Protection of Huhan Rights
and Pundamental Frecdoms as well ag on tho lansuage used in the Model Penal Code.

‘The. requircnent that the defender reascnably believes that foreeful response is

pecessary is a common law requirement which is superfluous for civil law systens.
On the other hand, thoe introduction of the requirement that the response be to an
"imminent" use of unlawful force may be viewed under the common law as surplusage.

The defence of necessifty is limited in paragraph 3 to use- of force not likely
to produce death as a policy deci$ionmto,restrain individuals.

Coercion, under paragraph 4, was linited as a defence to Situations where
the threat or use of force is "irminent,'

Paragraph 5 nakes nbedlence to superior orders a defence where the person
accused was not in a pogition to know of the criminal mnature of his acts.
Conversely, paragraph 6 protects persons fron prosecutions for refusing to follow

orders to commit crimes.

Paragraph 7 adopts the fﬁrnilwtivn of the Model Penal Code relating to nmistake
of law or fact, conditioning this defence on ncgation of criminal intent.

Paragraph 8, on double jeopardy, simply seeks to give effect to the principle
non bis in idem. The fourth paragraph recognizes the conpetence of the International

Penal Code but are in keop ng: With the continoptal approach.:

Criminal Court to overlcok pardons and amnesties of other jurisdictions in crder to
avold that states resort to that practice from negotiating a person's punishability.
It applics to the actual conduct 1nv>1vol rather than to-any legal characterization
of that conduct by any Stat

Paragraph 9 is based on the Model Penal Code's provisicn on the defence of
insanity. This differs from civilist systems where such a condition is deened a
pre~condition to criminal responsibility. -

Paragraoh 10 on the cefenc: of intoxication springs from the sane source, and
excludes voluntary lntOchathn as a defence to crines :cequiri:rl,5 intent.

‘The "rénunciation prinoiplos set forth in Section 11 alsn sten from the Model

»
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This provisicn includes principles of justification, conditions negating
criminal respongibility, excusability and procedural defences. From a
Romanist-Civilist perspective it is doctrinally challengeable on the very grounds
that it encompasses too nuch diversity. However, its justification rests on
pragmatic reasons which avoid the dogmatism that has been at the basis of so
much debate between Buropean penalists for so long. ' o

Article 26 ~ Statube of Limitaticon, The approach adopted measures the
linitation period by the maximun prtential penalty required for similar offences
under the national law of the State where the crime was committed as is the case
under penalties, "It should be noted that, under this approach, where the maximun
penalty is 1life imprisonment or death, there is no limitation period. Also, it
was necessary to add paragraph 1 (c) because offences by States are punishable
only by fines under this Code. Thig approach was preferred notwithstanding the
Convention on the Non-Applicability of Statutory Limitations to War Crimes and
Crires Against Humanity, of 9 December 1968 (see also 39 Revue Internationale de
Droit Penal (1968) dedicated to this topic, and the Euroncan Convention on the
Non~-Applicability of Statubory Linitations to Crimes Against Humanivy and War Crinmes
of 1974). In fact, the result or this anprrach and that of the Conventions referred
to above, is for all practical purposes the sane except for ninor offences and in
fact avoids the difficulties which have prevented the ratification of these treaties
by a number of states. ‘ - .

Part VI: Duties of. States parties

Article 27 -~ General principles. The basis of international enforcement and
co—-operation derives from the maxin aut dedere aut judicare from Hugo Grotius, -
De Jure Belli ac Pacis (1624)., It is now rec-gnized as a gencral principle of
international law to "prosccute or extradite"; (see Bassiocuni, "International
Extradition and World Public Order," in iktuelle Probler: d:sIntermationalen
Strafrechts (1970) pp. 10, 15 (ed. D. Ochler and P.G. PS5tz ) ) and it is the
cenceptual basis of the indirect enforcenent scheme, that international criminal
law has relied upon. It is embodied in international criminal law conventicns.
The mechanisn by which the indirect enforcement scheme operztes, is that a state
obligates itself under an international econvention to include appropriate provisions
in its mnaticnal laws which would male the internationally proscribed conduct a
national crime. This approach is found in all international criminal law
conventions esbablishing such a duty vpon its Contracting Perties. (Sce e.g.,
the Four Geneva Conventions of 12 Avgust 1949 in their respective Articles 49—50/
50—51/129—130/146—147). It is also the case with respect to 2ll other internaticnal 'l'
criminal law conventinns. :

Article 28 -~ Surrender of accused persons. Surrender of the accused is
equivalent to extradition. Because of the importance of extradition in this
enforcement scheme, it is covered herein with as nuch deteil as possible in light
of existing problems perceived in the practice. The "political offence exception
is excluded from all international crinmcs herein. (Sce article VIT of the
1948 Genocide Convention; the Burcopean Convention on the Suppression of Terrorisnm
of 27 Janvary 1977; the 1973 Draft Additicnal Protocol Amending the Geneva
Conventicns of 12 Jurust 1949, Protocol I, Article 78. See also Bassiouni,
"Repression of Breaches of the Geneva Conventions under the Draft Additiomal
Protocol to the Geneva Conventions of August 12, 1949," 8 Rufgers-Canden L.J. -
185 (1977)3 D. Poncet and P. Neyroud, L'Extradition et 1'Aisle Politigue en Suisse
(1976);_0. Van den Wijngacrt, The Political offence. exception to extradition: The
delicate problenm of balancing the rights of the individual and international public
crder {(1980)). The language usced in this article is patterned affer the




1970 Hague Convention for the Suppression of Unlawful Seizure of Aircraft. (See

e.g+, M.C. Bassiouni, Internationsl Bxtradition and World Public Order (1974),

and I. Shearer, Dxtradition in Internmational Lew-(1971). See also the Buropean

Convention on the Suppression of Terrvorism of 1979 and the Duropean Convention

on Extradition of 13 December 1957. Ses also, Legal Aspects of Extradition Among

Buropean States (Council of Furope, 1970). For different national perspectives,

see 38 Revue Int'le de Droit Penal (1968), and T. Vogler, Auslisferungsrecht und
Grundgesetz (1969). Tor a historical pevrspective, sce A. Billot, Traite de
'EXfTantlﬁﬁ» (l Yg). See also,M. Fisani and ¥. Mosconi, Codice Delle Convenzioni

di Estradizione e di Assistenza Giudiziaria in Materia Pemale (1979)). In general

the laws of the reque st d State are applicable as ig the case in all multilateral
and oLlateraL extradition treaties,

Article 29 ~ Judicial Assigtance anc Other Forms of Co-operation. The recuested
pvarty shall execute in the memner provided for by its law any letters rogatory
relating to a criminal matter and addressed to it by the judicial authorities of
the requesting Party for the purpose of procuring evidence ox transmitting objects,
records or documents to hé produced in evidence.

The requested party shall effect mexrvice of writs and records of judicial
declsions which are transmitfed to it foxr this purpose by the requesting party.
Service may be effected by simpie transmigsion of the writ or record to the person
to be served. Other formalities chall be established by Rules of the Court.

See the 1959 European Convention on Mutual Assistance in Criminal Mabters, -and
in part on the 1972 Buropean Convention on Transfer of Proceedings in Criminal
latters. See also, Grutzner, "International Judicial Assistance and Co-operation
in Criminal Matters," in M.C, Bassiouni and V.P. Nanda (eds), A Treatise on
International Criminel Law, Vol. 2, pp. 189 and 217-218 (1973), See also,
Bxplanatory Report on the Furcpean Convention on the Transfer of Proceedings in
Criminal Matlers (COUFCLL of Fwrope, 1972); P“OOJLN Ariging from the Practical
Application of the Burcopean Convention cn Mubual Assisbance in Criminal Matters
(Council of Eurcpe 1971); de Schutter, "International Criminal Taw in Bvolubions
Mutual Asgistance in Criminal Matters between the Rernelux Countries,"
14 Neth. Int'l., L. Rev. 382 (1967); Griltzner, International Judicial Assistance
and Co-operation in Criminal Matters, anc Markees, "The Difference in Concept
Between Civil and Common Lew Countries ag fo Judicial Assistance and Co-operation
in Criminal Matters," in M.C, Bassiouni and V.P. Nanda {(eds), A Treatise in
Internaticnal Crlmlrol Lavi, Vol. 2, pp. 189 and 171 (1/7§>. See also, H, Gritzner,
Internationales Rechtshilfeverkehr (1567). For the fext of these and other treaties
see, M., Pisani and ¥. lMosconi, Codice Delle Convenzioni di Estradizione e di
Assistenza Giudiziaria in Materia Penmale (1979)).

Chrticle O Tecognition of the judgements of the International Penal Tribunal.
This article is & pplicable to: (&) sanctions involving deprivation of linerty;
(b) fines or ComfleabLOHSg (¢) disqualifications. A Stabte party shall under the
conditions providsd for in this Convention enforce a sanction imposed by the Court,
and vice versa. (See the 1970 European Convention on tng International Validity of
' of International Validity of Criminal

d Bxplanatory Rovort on the Buropcen

Criminal Judgements. See alsoc As
Judgements (Coun01¢ ol‘ruvoneg 1.968 )
Convention on the Infternational VwILQLi of Crimi *al Juuvemopt 5 {Council of Turcpe,
1970). See also hlrarl, Mclean and Silvexrwood, hOClpruCal bnforrembnt of
Criminal Judgements, 45 Revue Intermationale de Droit Penal 585 1974 \, D. Qehler,
"Recognition of Foreign Penal Judgements and their Enforcement," in M.C. Bassiouni
and V.P. Nanda (eds), A Treatise on International Criminal Law, vol. II, p. 261
/1“”5) S ar@r ”Peoogrﬁtion anu uﬁiOTCmenb of Foreign Criminal Judgement,“
ilgnalen Stfafre cht (1 977 For the
woise, %O‘UCWx ery, 1972,

L
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Belgium-Luxembourg-The Netherlands, United Nations, Treaty Sexies, vol. 247,

v 329. See also K. Kraelle, Le Benelux Commente, Textes Officiels 147, 209,

206 (1961); De Schutter, "International Criminal Co-operation: The Benelux
Example," in M.C. Bassiouni and V.P. Nonda (eds), A Treatise in Intermational
Criminal Lew, Vi . 2, p. 261 (1973). T¢ . Scandinavian cou tries' arrangement

for recognition and enforcement of penal judgements ig reproduced in H. Gritzner,
Internationales Rechtshilfeverkehr in Strafsache, pt. IV (1967). The arrangement
between France and cerbtain African states is reproduced in 52 Rev. Critique de
Droit International Prive 863 (1973)).

Article 31 — Transfer of cffenders and execution of sentences. This
erticle relies on the concepbs embodied in the 1970 Buropean Convention on the
International Validity of Criminal Judgements and the 1964 European Convention on
the Supervision of Conditionally Sentenced or Conditionally Released Offenders.
Tt also relies on the treaties on the execution of penal senfences between the
United States and Mexico, 5 November 1976, between the United States and Canada,
2 March 1977, and between the United States and Bolivia, 10 February 1978, all
treaties having entered into force. Purthermore, special reliance was placed on
United States legislation implementing the above treaties, 18 U.S.C.,

Sections 4100-411%. (See Bassiouni, "Perspectives on the Transfer of Prisoners .
Between the United States and Mexico and the United States and Canada, B
11 Vanderbilt J, Transnational L. 249 (1978); Bassiouni, "A Practitiorer's
Perspective on Prisoner Transfer," 4 Nat'l J. Crim. Defense 127 (1978);
Abramovsky and Eagle, " Critical Evaluwation of the Newly-Ratified Mexican~
American Transfer of Penal Sanctions Treaty," 64 Iowa L. Rev. 325 (1979) and
Professor Vagh's response thereto in the same issue).

A scheme for transfer of offenders can be said to rely in part on the assumption
that a given state will recoghize the criminal judgement of another and of the Court.
The manner in which this article is drafted makes that assumption. (See in
particular article 6 of the 197C Eurcpean Convention on the International Validity

£ Criminal Judgements),

Part VIT: Treatr provisions

The treaty provisions are somewhat standard, except for the reservations clause
which though in keeping with the Vienna Convention on treaty interpretation also
takes into account the relevant aspects of the "Ldvisory Opinion By The Intermational
Court of Justice on Reservations to the Convention on wthe Prevention and Punishment
of Genocide," 1951 1.C.J. 15. |

One of the conditions for this Convention's implementation is, of course,
the need for the Standing Committee to be created and to start functioning and
that is why a speclal provision has been made to that effect.
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TV. DRAFT ADDTTIONAL PROTOCOL FOR THE FENAL ENFORCEMENT OF
TEE INTERNATIONAL CONVENTIOW ON THE SUPPRESSTON AND
PUNTSHMENT COF TEE CRIME OF APARTHETD

PART T: NAVURE OF THE PROCESS

Articie 1
PURPOSE AND INSTITUTIONAL FRAMEWORK

1. There are hereby established penal measures for the implementation of

article V of the Convention on the Suppression and Punishment of the Crime of
Apartheid, that is to say, adjudication of culpability and imposition of punishment
for crimes of zpartheid as stated in article II of the lpartheid Convention.

2. The following enforcement organs shall enforce the provisions of this Protocol
according to their powers and duties as described in this Protocol: a Charging
Committee; a Prosecutorial Commission; a panel of judges to adjudicate a crime of
apartheid, hereinaffer referred to as the "Tribunal; and, a Standing Committee of
States Parties. :

Article 2
JURISDICTTON AND COMPRTENCE

L. The enforcement organs established in article 1 shall have the power to
investigate, prosecute and adjudicate violations of the Convention on the Suppression
and Punishment of the Crime of Apartheid, and, in the case of the Tribunal, to impose
penal sanctions against those found responsible for the Commission of a crime of
apartheid as defined in article II of the said Convention.

2. The enforcement organs established in article 1 shall have universal jurisdiction
in their investigation, prosecution, adjudication, and punishment of the crime of

apartheid.

3. The power and authority to investigate all complaints and claims of violations
of the Convention on the Suppression and Punishment of the Crime of Apartheid shall
be in the Charging Committee, whose functions are described in article 5.

4. The power and authority to prosecute cases whose investigation have been
completed by the Charging Committec before the Tribunal shall be in the Prosecutorial
Commission whose functions are described in article 6.

5. The power and authority to adjudicate criminal charges of apartheid, determination
of guilt and innocence, and the imposition of sanctions on the basis of cases
presented by the Prosecutorial Commission shall be in the Tribunal whose functions
are described in article 7.

Article %
SANCTIONS
1. The Tribhunal shall have the power to impose the following sanctions with respect

to the following types of persons who have been found to be responsible of the
following types of conducts
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(a) Terms of deprivation of liberty and lesser penalties where the accused is
a natural person who has been determined to be guilty of a "grave crime" under
article II of the Convention on the Suppression and Punishment of the Crime of

Lpartheid, that is fto say:
(1) Murder;
(i1) Torture;

[ ss - = : P
(iii) Cruel, inhuman or degrading treaiment or punishment; or

=
(iv) Arbitrary arrest and detention.

“(b) Fines and injunctive orders where the accused is a natural or Juridical
person and has been deétermined to be resgponsible for any conduct prohibited by
article IT of the Conventlon on the Suppression and Punishment of the Crime of
ADaTthGIQ. '

(¢c). Terms of deprivation of liberty when the accused is a natural person, and
fines where the accused is either a natural or a juridical person, and has been
determined to be responsible for violations of lawful orders of the Court.

2. Procedural and other aspects of sanctions are described in article 8.
dxrticle 4

SUBJECTS UPCW WHOM THT ORGANS OF ENFORCEMENT
SHALL EXERCISH BIR JURISDICTION

The organs of enforcement shall exercise their jurisdiction over natural persons
ancd legal entities as defined in Part VI.

Article 5

NTTTATTON O THE PROCESS

1. L complaint or crime of viclation of the Convention on the Suppression and
Punishment of the Orime of ipartheid shall be brought by anyone to the
Charging Committee who shall recelve and investigate any such information.

2. Upon review of the information and on the bhasis of a mejority vote by the
Charging Committee that it believes a violation of the Convention has faken place it

may submit it to the Prosecutorial Commission along with its invegtigation and
findings to prosecute.the person bvelieved to have committed such a crime.

3. Nething herein shall preclude The Charging Committee from undertaking any ac
other then submission of & case to the Prosecutorial Commission which would be in
conformity with the intents and purposes of this Protocol and of the Convention on
the Suppression and Punishment of the Crime of Apartheid.
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Article 6
THE PROSECUTION AND FRE—TRIAL PROCE So
1. The Prosecutorial Commission sheall undertake no action with respect to any
alleged violation of this Protocol or of the Convention on the Suppression and

Punishment of the’ Crime of qurtheld unless it is so instructed by the
Charging Commitiee.

2. 'The Prosecubtorisl Commission upon being instructed by the Charging Committee to
proceed with the prosecution of a given case shall prepare the said case for

submisgsion to the Court for adjudication.
J

3, In aid of such preparation the Prosecutorial Commission may request the Tribunal
to igssue orders in the nature of: :

(1) Arrest warrantss
(ii) Subpoenas:
(iii) TInjunctions;
(iv) Search warrants;
(v) Warrants for surrender of an accused so as to enable the accused to
be transported to attend proceedings and to transit States without
interference,
4. Any pre-trial order in aid of the preparation of a case for adjudication shall
be issued by the Tribunal in accordance with the standards set forth in this

Convention in Part V.

5. Prior to commencement of the adjudication on the ultimate merits of a given case,
the Tribunal shell conduct a preliminary hearing to determine:

(a) Whether the case is founded in fact and law;

(b) Whether prior proceedings has the case in accordance with the principle
of non bis in idem;

(¢) Whether there are circumstances that would render the trial unreliable or
uwnfair; and

(d) Set a schedule for the adjudication and dptermlne relevant procedural
questions pertaining to The adjudication.

6, After the preliminary hearing described in paragraph 5 above the Tribunal may
either dismiss the case or hold it for adjudication.

Articie 7
THE @DJUDICATION PROCEESS

1. The Trivunal shall Conduot its hearings in aooordanoe with the standards set
forth in Part V.




2. ifter hearing evidence and argumentis in a public hearing except as the Tribunal
may otherwise decide if 1t is in the best interest of the accused or in the best
interest of Justice the Tribunal shall deliberate in camera and shall thereafter
upen reaching a determinaticn announce its decision orally in summary fashion or by
a complete reading of =2 written opinion in open Court.

3. If an opinion is announced orally in summary fashion the written opinion shall be
submitted no less than 30 days from the date of the oral opinion.

H

. The date in which the written opinion shall be depogited with the Secretariat of
the ‘Tribunal shall be the effective date of Jjudgement.
5 fny judge may lssue a separe te concurr ing or dissenting opinion.
€. 417 decisions of the Tribunal shall take effect 30 days after the effective date
of judgement in order to permit post-trial modifications of the Tribunal's
determination as described in article 9.

Article & ’

THE SANCTIONING PROCESS

1. Upon a determination by the Tribunal that the person charged is responsible for
a crime within the jurisdiction and competence of the Tribunal; a hearing shall bte
held to determine fthe appropriate sanction for purposes of hearing evidence and
arguments of mitigation and aggravation,

2. The Tribunal shall then pronounce its determination of the applicable sanction in
accordance with arfticle 3 of this Protocol.

3. Decisions relating to sanctions shall be reached and announced in the same manner
as decisions regarding determination of responsibility as stated in article 7.

4. The sanctioning hearing shall be he & anytime after the effeotive date of entry

of the Court's determination of responsibility which is after 30 days of the date of
recording of the judgement provided that no post-adjudica tlon review procedures have

heen initiated pursuvant to ariicle 9. In the event that vost-trial procedures have

been initisted, the sanctioning hearing shall commence after the date of enitry of
Judgement on the said hearing. : .

THE POST-ADJUDICATION REVIEYW PROCESS

1. Within 30 days of the etffective date of entry of a determination of responsibility
by the Tribunal the Prosecutorial Commission or the accused may file a petition for
review with the Tribunal for purposes of vacating or modifying any part or all of

the Tribunal's determination.

2. The bvases upon which guch a petition for review can be presented are:

(a) Discovery of evidence unknown at the time of the prior determination which
if known et the time would heve materially affected the outcome of the determination;

(b) The Court was misled as to material affecting the outcome of the
determination;
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(¢) On the face of the record the facts alleged are not proven beyond a
reasonable doubt; or o :

(d) The facts alleged and proved d> not constitute responsibility for a crime of

apartheid.

3. = The Tribunal shall hold SLOh hearings in accordance with bthe same stamdards and
procedures set forth for adwudlcatlon of responsibility pursuant to article 6. of this
Protocol.

4. Upon a determination on the merits of the petition for review the Tribunal shall
announce itg decision in the same manner prescribed in article 7 and the determination
shall ve final upon its recording.

PART TIT: THE ENFORCEMENT ORGANS
égjgple 10

- THE TRIBUNAL

1 The Tribunal shall consist of five judges, no two of whom shall be of the same
nationality, who shall be elected by representatives of States Parties to this
Protocol acting through the Standing Committee of States Parties.

2. Flection of judges shall be by secret ballot at a meeting called for that purpose
by the Standing Committee of States Parties from a list of nominees submitted by
States Parties, no more than two of which shall be submitted by the same State Party.

3. Nomineesg shall be distinguished experts in the fields of international criminal
law and human rights or other jurists gqualified to serve on the highest courts of
their respective States.

4. In electing judges due consideration shall be given to the diversity of personal
backgrounds and experience and to the representation of the major legal and cultural
systems of the world.

5. Judges shall have no occupation or business that would conflict with the
verformance of their duties on the Tribunal.

6. Judges shall be compensated for time spent on Tribunal matters and on a basis
. g 1% P
proportionate to the salaries of Judges of the International Court of Justice.

7. The five judges shall bhe elected for terms of three years, which can he renewed.
8. No judge shell perform any judicial function with respect to an accused of the
same nationality or with respect to any matfer with which the judge was involved in

any other capacity.

9. A judge may withdraw from a case or be excluded for good cause by unanimous vote
of the other judges.

10. A judge may be removed from the Tribunal for good cause by a unanimous vote of
the other judges. .
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11. Except with respect to judges who have been removed, judges may continue in office
beyond their term as acting judges until their replacement assumes the office and

shall continue in office to oomplet@ woTk on uny pending mattef in which they were
involved.

12, The judges of the Tribunal shall elect 2 President and such other officers as

they deem approprlate. The president shall serve for a term of one year which is

renewable, s ‘ - ’
Article 11

THE CHARGING COMMITTEE

1. The Charging Committee shall be the three members of the Commission on Human Rights
designated pursuant to article IX of the Convention opn the Suppression and Punishment
of the Crime of Apartheid.

2.  Meetings may be held regularly or on an ad hoc hasis to perform the functions
required by this Protocol. . .

3. The Charging Committee shall adopt rules to govern performance of its functions.

4. The members of the Charging Committee shall elect every year a President who may
be re-elected.

5. Members of the Charging Comml itee shall be reimbursed for their expenses and
compensated for their services on the same basis as for the performance of their
functions under article IX of the Convention on the Suppression and Punishment of the
Crime of Apartheid and under existing United Wations procedures.

6. The Charging Committee may designate qualified experts o lpvebtlg te and
research matters cousidered by the Committee. The compensation of such experts shall
be determined by the Committee on an ad hoc basis.

THE PROSECUTORIAL COMMISSION

1. The Prosecutorial Commission shall consist of the members of the 4d Hoc .
Working Group of Experts established inder resolution 2 (XXIIT) of the Commission on
Human Rights.,

2. Meetings of the Commission may be held regularly or on en ad hoc basis to perform
"ite functions under this Protocol,

3., The Prosecutorial Commission shall adopt rules o govern performance of its
functions.

4. The members of the Commission shall elect a President every year who can be
re-elected.

5. Members of the Prosecutorial Commission shall be reimbursed for their expenses
and compensated for their services on the same basis as for their functions under
article IX of the Convention on the Suppression and Punishment of the Crime of

Apartheid and under existing United Nations procedures.
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6. The Prosecutorial Commission may engage the services of a qualified expert to
present cases before the Tribunal. The compensation of such experts shall be
determined by the Commission on an ad hoc basis.

Article 1%
THE STANDING COMMITTEE OF STATES PARTIES

1. The Standing Committee shall consist of one representative appointed by each
State Parlty to this Protocol,

2. The Standing Commititee shall elect by majority vote a President and such other
officers as it deems appropriate for one year who may be re-elected.

3, The President shall convene meetings in accordance with such rules as may be
adopted by the Standing Committee.

4. The Standing Committee shall have the power to perform the functions expressly
asgigned to 1t under this Protocol and may:

(a) Determine the operating budget of the orgens of enforcement set up under
this Protocol and costs relating to the machinery of enforcement and in general all
financial and administrative matters arising under this Protocol including assessing
States Parties for their pro rata share of the costs incurred.

(b) Fncourage States to accede to this Protocol;

(¢c) Propose international instruments to enhance the performance of the
Tribunal: and

(d) Encourage States to assist the enforcement organs of this Protocol and to
comply with the Tribunal's determin=tions.

5. The Standing Committee may exclude from participation representatives of

States Parties that have failed to provide financial support te the Tribunal as
required by this Protocol or that have failed to carry out other express obligations
under this Protocol.

PART TVs INSTITUTTION/AL MATTER
HULE MAKING
1. Each of the enforcement organs and the Standing Committee shall formulate their
own rules of procedures to fulfil the interests and purposes of this Protocol and in

accordance with the standards of fairness as stated in Tart V of this Protocol.

2. The rules of the Charging Committee and of the Prosecuting Commission shall first
be approved by the Tribunal before they become effective,
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(b) Procedural rights ("equality of arms")

The accused chall have substantial perity in proceedings and procedures and shall

iven effective ways to challenge any and all evidence produced by the prosecution
and to present evidence in defence of the accusation.

(c) Speedy trial

Criminal proceedings shall he speedily Londuoteu without, however, interfering
the right of the defence tc prepare adeqguately for urlal. To this effect:

should be established for each stage of the vroceedings

L. Time limitations
be extended without reason by the appropriate Cha mber of the

and should not b
Court.

2. Complex cases involving multiple defendants or charges may be severed by the
appropriate Chamber of the Court when it is deemed in the interest of fairness
to the parties and justice to the case.

3. Administrative or disciplinary measures shall be taken against officials of
the Tribunal who deliberately or by negligence violate the provisions of this

Convention and the rules of this Tribunal.

(d) Bvidentiary guestions

1. A1l procedures and methods for securing evidence which interfere with
internationally guaranteed human rights shall be in accordance with the standards
of justice set forth in this Convention and in the rules of the Tribunal,

2. The admissibility of evidence in criminal proceedings must take into account
the integrity of the judicial system, the rights of the defence, the interests
cf the victim and the interests of the world community.

3. Evidence obtained directly or indirectly Dby illegal means which constitute
a serious violation of internetionally protected human rights, violate the
provisions of this Convention, and rules of this Tribunal shall hold them
inadmissable,

(i Evidence obtailned by means of lesser violations shall be admissgible only
subject to the judicial discretion of the Court on the basis of the veracity of
the evidence presented and the values and interests involved. -

4

A\ . . .
(e) The right to remain silent

inyone accused of a criminal violation has the right to remain silent and must

- be informed of this right.

(f) Assistance of counsel

1. fAnyone suspected of a criminal violation has the right to defend himself and
to competent legal assistance of his own choosing at all stages of the
proceedings.,
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2. Counsel shall be appointed ex officio whenever the accusged by reason of
personal conditions i1s unable to assume his own defence or to provide for such
defence, and in those complex or grave cases where in the best interest of
justice and in the interest of the defence such counsel is deemed necessry by
the Court. '

3. Appointed counsel shall receive reasonable compensation from the Tribunal

Nneo

whenever the accusad is financielly wnable o make such compensation.

4. Counsel for the accused shall he allowed o be present at all critical
stages of the proceedings.

5. Counsel for the accused or the accused ghall be provided with all
incriminating evidence available to the nrosecution as well as all exculpatory
evidence as soon as possible but no later than at the conclusion of the
1nvebt1gatlon or before mdﬁud;cqtlon and in reusonable time to prepare the
defence

6. Anyone detained shall have the right of access to and to communicate in
private with his counsel personzlly and by correspondence, subject only to .

reasonable security measures decided by a judge of the Court.

(g) Arrest and detention

1. No cne shall be subjected to arbitrary arrest or detention.

2. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as established by this Protocol and rules of the
Tribunal and only on the basis of a determination by the Couri.

3. No one shall be arrested or detained without reasonable grounds to helieve
that he committed a criminal violation within the Jjurisdiction of the Tribunal,

4. Anyone arrested or detained shall Dbe promptly brought before a judge of the
Court and shall be informed of the charges against hims; after appearance before
such judicial authority he may be returned to the custody of the arresting
authority but he shall be subject to the jurisdiction of the Court even when in
the custody of a State Party.

5. Preliminary or provisional arrest and detention shall take place only .
whensever neces sary and as much ag possible should be reduced to a minimum of cases
and to the minimum of time.

6. Preliminary or provisional detention shall not be compulsory but subject to
the determination of the Court and in accordance with its rules.

7. M ternative measures to detention shall be used whenever possible and
include inter aliac:

Bail;

Limitations of freedom of movement:

Imposition of other restrictions.
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8,.. No detainee shall be subject to rehahilitative measures prior to

Loe

conviction unless he freely consents thereto.

9. Vo administrative preventive detention shall be permissible as part of
any criminal proceedings.

b 10. Iny period of detention prior fto conviction shall he credited toward the
fulfillment of the sanction imposed by the Court. o

¥ 11. 4nyone who has been the victim of illegal or unjustified detention shall
have the right to compensation. - ‘

(n) Rights and interests of the victin

- The rights and interests of the victim of & crime shall be protected; in
particuvlar:

1. The opportunity to participate in the criminal proceedings
2. The right to protect hig civil interests;

. 3. Due regard shall be given in formulation of rules of the organs of the
Tribunal to the principle of non bis in idem, but a seemingly duplicative
prosecution shall not be barred provided that the record in the prior proceeding
is taken into account along with any prior measures in respect of guilt of the
accused. '

4, Arrest and detention shall be in conformity with the Standard Minimum Rules

for Treatment of Prisoners and the Body of Principles on the Protection of
Persons from All Forms of Arbitrdry Arrest and Detention of the United Nations.

5. Maximum flexibility regarding restrictive measures should be encouraged,
including use of such mechenisms as houge arrest, work release and bail, and
credit shall be given for any pre-conviction restriciions to an accused.

6. The Tribunal shall include all of the above in the formulation of its rules
of practice and procedures whicii shall be effective upon promulgation.

7. No proceedings before the Tridbunal shall comménce priocr to the promulgation
. of the rules of practice and procedures of the Court, the Procuracy and the
Secretariat.

PLRT Vi: PRINCIPIES OF ACCOUNT/BILITY

(PROV ISTONS TW THE NATURE OF 4 GENERAL PAR 7)

.L(“-]_Q 16

. DEPINITICONS

1. Mn interretional crime is any offence arising out of the provisions of this
Statute and any supplemental agreement thereto.
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2. A State is an international legal entity defined under international law.

(a) This term is used without prejudice to questions of recognition or
membership in the United Nations.

(b) This term also includes a group of States acting collectively.

3. The words "person'" or "individual"'" for the purposes of this Protocol are used
interchangeably and each one of them refers to a2 physical human being alive.

4. For the purposes of this Protocol, the words "group" and "organization' are
interchangeable. A group consists of more than one person, acting in concert with
respect to the performance of a particular act.

5. The term "entity'" is used herein to include groups, organs of state, states or
groups of states,

6. Participation in group action is a person's conduct which directly contributes
to the group's ability to perform a given act or which directly influences the
decision of the group to perform a given act. "

7. A person commits solicitation when, with the intent that an offence be committed,
he instigates, commands, encourages or requests another to commit that offence.

8. A person commits conspiracy when, with intent to commit a specific offence, he
agrees with another to the commission of that offence and one of the members of the
consplracy commits an overt act in furtherance of the agreement.

9. A person commits an attempt when, with the intent to commit a specific offence,
he engages in unequivocal and direct conduct which constitutes a substantial step
toward the commission of that offence and which if not for a fortuitous event or
misapprehension of the actor, would result in the completion of the crime.

10. A person in authority is a person who has legal authority under domestic law or
a person who by virtue of the power sitructure of a group is deemed to be in command
or has the power to command others, and to whom obedience is generally expected.

11. Omission by a State, group or organization or failure to act occurs whenever a
person in authority having power to act and having knowledge of the facts requiring
action fails to teke reasonasble measures to prevent, or terminate the commission of ‘I’
a crime or to apprehend, or prosecute, or punish any person who has or may hHave

committed a crime. Omission by an individuwal is conscious failure to act in

accordance with a pre~existing legal obligation.

12, The masculine "he'" used throughout this article refers equally to the feminine
"she".

drticle 17
RESPONSIBILITY

1. A person is criminally responsible under this article when he reaches the age'
of eighteen.
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2. Direct personal responsibilily

(a) A person who commits or atieuspts to commit o crime is responsible for it
and criminally prnighable anﬁer article 20 and glao articles 3 and 8,

(v) 4 person who conspires with another or solicits another to commit a crime

as defined is criminally r@gpouolhle forit end criminally punishable.

(¢) & person who commits a crime is not relieved from regsponsitility by the sole
fact that he was acting in the capacity of Head of State, responCibla Government
officiel, acting for or on behalf of a State, or pursuant to "superior orders’ except
where the provisions of artlole 2L, paragraph 5, are applicable.

4

2. Responsibility for the conduct of others
2

AY ’ . R L s .
(a/ L person 1s responsible for the conduct of ancther if, before, during or
after the commission of a crime, and with the lntent to promote or facilitate the

commission of a crime, he alds, abets, soliciis, conspires or attempts to aid.another

person in the planning, pexpeufut10p or onceonenL of the crime, or facilitates the
concealment or escape of a perpetrator.

(v) & parson‘is not responsible for the acts of others if that individual is a

victim of- the crime, or when, before the commisgsion of the crime, thatb person terminates

s - . / .
his efforts of pafulclpatlon as described In paragraph 3 1a) and such terminaticn
wholly deprives others of his efforts and of i iveness or if such a person
gives timely warni and advice to appropr11+p Government auvthorities.

(c) The vicarious responsibility for the conduct of arotheT under this section
is not dependent upon the conviciion of a person accused as a principal.

(d) A person is responsible for the conduct of another with respect to any crime
committed in furtherance of a solicitation, cons*iracy and for those crimes which are
reasonavly foreseeable to he committed by others in furtherance cf a common criminal

schene, design or plan

h

4, Collective responsib

then a State or an organ of a state is

(a A group or organi g 5
for its acts, irrespective of the responsibility of its

collectively respongible

menbers.
(b) A person 1ls responsible for crimes committed by a group or orgenization, if
he knew of or could reasonably foresee the commisaion of such crime and remained a

member thereof,

5.  Respongibility of persons in authority

(2) A person in anthority in = Sta te, group or organization is peTSOﬂaluf
responsible for the commission of o crime when such cxrime is committed at hi
instigation, suggestion, commend or recuest, or if he fails to act.
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6. State responsibility
(a) Conduct for which states are responsitle

1. 4 State is responsgible for any crime committed on its behalf, behest or benefit
by a person in authority, regardless of whether such acts are deemed lawful under its
municipal law.

2. Conduct is attributed fto a State if it is performed by persons or groups acting
in their official capacity, who under the domestic law of that state possess the
authority to make decisions for the Sftate or any political subdivision thereof or
possess the status of organs, agencies or instrumentalities of that state or a
political subdivision thereof. :

3. Conduct outside the scope of authority of any of the entities listed in
paragraph 6 (a) 2 of thie article is attributed o the State.

(b) State responsibility for failure to act

1. TPailure to act by a Stete in accordance with its obligation under this Code shall
constitute an international offence.

2. Any revolutionary movement which establishes a State or overthrows a Government
is responsible in the new Stezte or new Government to prosecute or extradite any
individual within such group or any individual who has been omitted from the group
for any international crime., Tailure to do so shall constitute a basis for State
responsibility,

Article 18

ELEMENTS OF AN INTERNATIONAL CRIME
1. Definition

(a) An international crime shall contain four elements: a material element, &
mental element, a causal element and harm, as defined in sections 2 through 5
inclusive, except when in the definition of a given crime these requirements are

altered.
2, Material element

(a) iny voluntary act or omission which constitutes part of a crime as defined
in article 21 will constitute the material element.

3. Cousal element

(2) Conduct is the cause of a result when it is an antecedent but for which the
result in question would not have cccurred, and that the result was a foreseeable
congsequence of such conduct,

4. Harm

() The element of harm shall depend upon the definition of the crime, except
where no harm is needed in the definition of the crinme.




(a) The mental element of an offence at the time of the commission of the
materizal element shall consist of either intent, knowledge, or recklessness, unless
the definition of the crime specifies any of tabse three.

() & _person "intends" to acoompli“h a result or engage in conduct described
e 1La i

by th Y the offence, when hig conscious objective or purpose is to
acoompllsh that result or engage in that conduct

(c) ., person "knows" or acts "knowingly" when he is consciously aware of the
attendant circumstances ¢f his ccnduct or of the substantial probability of
existing facts and circumstances lilkely to produce a given result.

(d) & person is reckless or act reckles sly when he consciously 61%regard°
substantial and unreasonable risk that a likely result would be a forcgeeable
consequence of such conduct.

Qf‘t] 10 19
TMMUNTITY

1. For purposes of this article, no person shall enjoy any international immunity
except that Head of State, Heaa of Government, official representative of a State
having diplomatic status, employees of international organizations and the members of
the families and staffs of the above enumerated persons shall be exempt and immune
from the criminal process of all States other than their own and this International
Criminal Tribunel, provided +that in the event of the commission of a crime as

defined herein, the State Party whose national is entitlied to the immunity and
exemption stated hewein shall underiake to investigate, prosecute and punish the
allegation or crime charged.

nationals without prejudice

)
}__I
ot
6]

2. iny Stete may waive this immunity on behal{ of
to 1ts interests in favour of any other State.

3, fny person who f2lls into any of the categories of peragrapn 1 of this article
may specifically waive that immunity with the consent of the State of which he is a
national or of the internationel organization by which he is employed without

prejudice to

?

.
that State or organization.

4, A person who ne longer has The privileges of the positions covered by immunity
in paragraph 1 of this article may no longer benefit from said immunity except with
respect of those acis committed or aljegé& to have been committed while that person

held the position that granted immunity.

wrticle 2C

PENALTIRS
1. Punishability

(a) All crimes defined in this article are punishable in proportion to the
seriousness of the violation, to the harm threatened or caused, and to the degree of
the responsibility of the individual actor in accordance with a schedule to he
promulgated by rules of the Tribunal before it exercises its jurisdiction in a given
case,




2. Penalties for individuals

(a) Penalties for persons . who have been convicted of the commiss on of a crime
shall consis®t of imprisonment or such &’ ternatives To imprisonment ox
N

promulgated by the International Criminal Couxrt.

3,  Penalties for & group or organization

(a) DPenalties for imes for which groups are collectively respongible under
article 21, paragraph 4, sha consist of fines or other senctions established in
accordance with the i le of proportionality set forth in paragraph 1 of this

article and as prom of the Court.

:

1 and

(v) s shall he collectively levi against the assets of grou
individual participents and enforced bty the teﬁe Parties wherein such assetls may

e found,

4. Penalties for States

(a) Penalties for States which are responsible for crimes shall consist of fines ‘

assessed on the basis of proportionelity as set forth in section 1 of this article,
without prejudice to the duties or reparations and civil damages.

(b) Such fines shall be due from a Stete, provided that they do not critically
impair the economic viability of the State.

(¢) The determination and assessment of fines against a State shall be made by
the Court and the enforcement of such fines shall be by and through the
United Nations.

(d) The provisions of this arfticle are without prejudice to the rights and
dut€e° of the United Nations to impose ganctions againgt a State as provided for in
the United Nations Charter.

(e) Special remedics

Nothing in this article shall prevent the Criminal Court to rely on its inherent
judicial power to order a State to cease and desiglt from a given activity which is an
international crime or to order by injunctions the correction of previous violations
and prevent thelr reoccurrence.

5. Multiple crimes and penalties

(2) The Court may with respect to a single criminal transaction involving the
commission of more than one crime all of which are related and are based on
substantially the same facts impose a single penalty with discretion concerning
aggravating and mitigating circumstances as may be found by the Court.

6. Mitigation of punishmen®

(a) A person acting pursuent to superior orders may present such a claim in
mitigation of punishment.

(b} Bubject to the defence of double jeopardy a person who was sentenced in one
'1

State for substantially the same criminal conduct and resenienced by the Court shall
receive credlt for any part of a sentence already executed.
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ny mitigating fact such as imperfect or

(¢) The Court may take into account a
incomplete defences stated in article 21.
Article 21
EXONERATION

1. Definition

(s) 4 person shall be exonerated from responsibility arising under this
Protocol 1f in the commission of an act which congtitutes a crime any of the defences
stated in paragraphs 2 through 11 inclusive is applicable.

2. Self-Defence (Individual)

(a) Self-defence consists in the use of force against another person which may
otherwise constitute a crime when and to the extent that he reasonably believes that
such force is necessary to defend himself or anyone else against such other person's
imminent use of unlawful force, and in a manner which is reaeonably proporiionate to
the threat or use of force.

3. Necessity

(a) A person acts under necessity when by reason of circumstances beyond his
control, likely to create a private or public harm, he engages in conduct which may
otherwise constitute 2 crime which he reasonably helieves 1to be necessary to avoid the
imminent greater harm likely to be produced Uy such circumstances, but not likely to
produce desth.

4. Coercion

(a L person acts under ccercion when he is compelled by another under an
imminent threat of force or use of force directed against him or another, to engage
in conduct whicl may otherwise constitutc a crime which he would not otherwise engage
in,; provided that such coerced conduct does not produce a greater harm than the one
likely to be suffered and is not likely to produce death.

5. Obedience to superior orders

3\ a - - . .
(a) & person acting in obedience %to superior orders shall be exonerated from
responsiblility for his conduct which may otherwise constitute a crime or omission
unless, under the circumstances, he knew that such act would constitute a crime.

3

6. Refusal to obey a superior order which constitutes a crime.

(a) MNo person shall be punished for refusing to obey an order of his
Government or his superior which if carried out, would constitute a crime.

7. Mistake of law or fact
/ . - - s . - - “ . .
() A mistake of law or a mistake of fact shall ve a defence if it negates the

mental element required by the crime charged provided that said mistake is not
inconsistent with the nature of the crime or its elements.
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8. Douhle Jeopardy

(a The Court may not retyry or resentence the same individual for the same
\ v Y

conduct irrespective of what the crime or charge may be.

(b) In the event a person has heen itried by the national courts of a State Party
he could be retried fov the same conduct by the Court but he shall receive credit
for a sentence rendered by a nationsl criminal court and executed hy that state or
any ofther State.

(c) No individuzl who has been tried and convicited or acguitted on the merits
by the Court shall be vetried or resentenced hy the domestic court of any State Par
() Lmnesty or pardon by any State shall not constitute a bar to adjudication
before the Court and shall not be deemed to fall within the defence of double
Jeopardy.
9. Insanity

(a) A person is legally insane vhen, at the time of the conduct which Cons‘titllt’
a crime, he suffers from a mental disease or mental defect, resulting in his lacking
gubatantial capacity elther to appreciate the orlmlna1¢ty of his conduct or to conform
his conduct to the requirements of the law, and such mental disease or mental defect
caused the conduct constituting a crime.

~

10. IntoA_catLon or drugged condlition

(a) A person i° intoy*csteﬂ or in a drugged condition when under the effect of
alcohol or drugs at the time of the conduct which would otherwise constitute o crime
he is unable %o formulate the mental element rvequired by the seid crime.

L E%

(b) Such & defence shall not ap;
n

prly to a person who engages in voluntary
intoxication with the pre—-evigting inte

-nt to commit & crime,
(¢) With resvect I element of racklessness
voluntary intoxication

13. Renunciation .

(a\ It shall he a defence to the crimes of attempt, con%pimacy and solicitation
if a person renounces or voluntarily withdraws from the commi SSLOH of the gaid crimes
ged

before any harm occurs and if he has engaged in any individual activity by doing any
of the following:

(i) Wholly deprives others from the use or benefit of his participation in
the commission of the crime; '

(ii) Notifies law enforcement officials in time in order to prevent the
occurrence or the commission of the crime.



http://of.fi

/VN./ /142
age 83

\)

Article 22

STATUTE OF LIMITATION

1. Duration

(a) Mo prosecution or punishment by the Court of an international crime shall be
barred by a period of limitations of lesser duration than the maximum penalty
ascribed to the crime in guestion.

(v) The period of limitation shall commence at the time that legal proceedings
under the provisions of this Protocol may commence but shall not apply to any period
during which a person is escaping or evading appearance before the appropriate
authorities., It is interrupted by the arrest of the accused but shall recommence
ab initio if the accused or convicted person escapes and in no case shall it run for
a period which would be longer than twice the original period of limitation.

(¢) In the case of State responsibility, the period of limitation for commencing
any action before the Court shall be measured with reference to the acts of those
State officials whose conduct has implicated t%e responsibility of the State in
question.

PART VII: DUTIES OF STATES PARTIES

GENERAT ;RF\]CIPLL@

1. States Parties shall surrender upon request of the Tribunal any individual where
it appears that there are reasonable grounds to believe that such a person has
committed the international crime of qparuhcwd

2. States Parties shall provide the Tribunal with all means of Judicial assistance
and co-operation, including but not limited to letiers rog:iory, service of writs,

asslstance in securing testimony and evidence, transmittal of records and transfer

of proceedings

3. States Parties shall recognize the judgements of the Tribunal and execute
provisions of such judgements in accordance with their national laws.

4. In the event the Tribunal does not have detentional facilities under its

direct control, States Parties will honour requésts from the Tribunal to execube its
sentences in accordance with their own correctional systems, but subject to contlnulng
jurisdiction of the Tribunal over the transferred offender.

5. States Parties may receive requests for transfers of offenders.

6. States Parties to this Protocol undertake to provide co-operation to organs of
enforcement in accordance with the terms of this Protocol, and in particular tos

(a) Organs of enforcement on a pro rate basis as determined by the Standing
Standing Committee of States Parties.

(v) Budgetary needs of the organs of enforcement shall be computed after taking
into account income from voluntary contributions and fines collected by the
Tribunal.
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;_I't.x_k, 4
SURRENDER OF LCCUSED PERSONS

1. States Parties shall surrender upor a request of the Tribunal any individual
sought to appear before the Tribunal for any proceeding arising out of the Tribunal's
Jurisdiction provided that the Tribunal's req& est shall be based on wreasonable grounds
to believe that the person sought has commiti 2 violation of the Convention on the
Suppression and Punishment of the Crime of Apa rtDGWd '

2. . The following acts shall not be & bhar to surrender a person to the Tribhunal for

any acts constituting a crime:

(a) What the person sought to be surrendered claims or the State wherein he may
be located claims that the act falls within the meaning of the 'Ypolitical offence
exception”s -

(b) That the individual is a national of the requested State:

(c) That the requested State otherwise imposes certain conditions or '
restrictions to the practice of extradition to and from other States. '

3. Procedures regulating such transfers shall be determined by the rules of the
Tribunal subject to the laws of the wequested state.

Article 25
JUDICIAL ASSISTANCE AND COTHER PORMS OF CO-OPERATION
1. The States Parties shall provide the Tribunal with all means of Judicial
assigtance and co~operation including but not limited to letters rogatory, service of

writs, assistance in securing *estimony and evidence, transmittal of records, transfer
of proceed1m~° where applicable,

2. The procedures for such judicizl assisgtance and other forms of co-operation shall
be determined by the Tribunal's rules of practice.

A
\ >
- e - P d .

RECOGNITION OF THE JUDGEMENTS OF THI TRIBUNAT

1. The States Parties agree to recognize the judgements of the Tribunal and o
execute its provisions. Tor the purposes of doubl: jeopardy and evidentiary matters
the Tribunal shall recognize the penal judgements of the States Parties.

rractice shall govern the recognition of the judgements
the States Parties.

2. The Tribunal's rules o
of the Tribunal and those o

Fhy Fiy
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Article 27
TRANSFER OF OFFENDERS AND BEXECUTION OF SENTENCES
1. In the event the Tribunal does not have detentional facilities under its direct
control 1t mey request a State Party to execute the sentence in accordance to that
Party's correctional system and in that case the Tribunal shall continue to exercise

Jurisdiction over the offender including his transfer to another State.

2. In the event the Tribunal has placed an offender in its own detention facilities,
this person may by agreement transfer to his country of origin.

3, The Tribunal's rule of practice shall determine the basgis and condifion of the
transfer of offenders and the execution of sentences.

ART VITI: TREATY PROVISTIONS

irticle 28
ENTRY INTO FORCE

1. This Protocol is open for signature to all States Parties to the Convention on
the Suppression and Punishment of the Crime of Apartheid, including after its entry
into force.

2. This Protoceol is subject to ratification, instruments of ratification being
deposited with the Secretary-General of the United Nations.

3. Accession to this Protocol shall be effected by deposit of an instrument of
accession with the Secretary-General of the United Nations. ‘

4, This Protocol shall enter into force on the thirtieth day after the deposit of the
sixth instrument of ratification or accession, and for States thereafter retifying or
acceding to this Protocol, on the thirtieth day after deposic of the applicable
instrument.

5. The Secretary-General of the Tnited NWations shall inform all signatory States
of s

(a) All signatures, ratifications, accessions and reservations to this Protocol;
and

(b) The date of entry into force of this Protocol.
6. This Convention, of which the Arabic, Chinese, Fnglish, French, Spanish and

Russlan texts are equally authentic, shall be deposited in the archives of the
Tnited Nations and copies thereof shall be transmitted to all signatories.




RESERVATICNS

-

1. States may make any reservatinong to thls I osccol but shall not be deemed
States Parties for the purposes of representation in the Standin ne uomn*uue, if the .

reservation is as To a meterial aspect of Lhe lrlbunal g Jurisdiction, competence and
the effects of its Judzements.

2. The Dﬂorptary—Gep ral shall keep separate count of signatories making reservations
not in confoxrmity of paragraph 1 of this article.

Article 350

TP

Cr.
\\/)

INTITIAL IMPLEMUNTATION |
1. Upon entry into force of this Convention, the Secretary-General cf the

United Nations shall call the first meeting of the Standing Committee, and shall
preside over that meeting until a presiding officer is chosen. '

2. The Standing Committee shall undertake ag its first order of business measured.
toward election of judges of the Tribunal.

Irticle 31
AMENDMENTS
1. This Protocol may at sny time be amended by a vote of three-fourths of the

members of the Standing Committee, subject to ratification of such amendments by the
same number of States Parties represented in the Standing Committee.
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COMMENTARY
PROTOCOL TOR THE PENAL ENFORCEMENT COF THE

INTERNATIONAL CCNVENTION FOR THE SUPPRESSION AND PUNISHMENT
OF THE CRIITS OF APARTHEID

The provicions of +this Protocol are largely self-explanatory and require

little in the form of commentary. This is particularly obvious in view of the

commentary to the Draf+t Conventvion on the Establishment of an International Penal
Tribunal for the Suppression and Punishment of the Crime ofApartheid and Othér
International Crimes. Consequently, the commentaxry which followe is a
chronological listing of obs efvatlons vhich are more descriptive of the system
proposed than its specific details., To facilitate linkage between the provisions
of the Protocol and this commentary, on outline of the provicions of the
Protocol follows:

“Part IT: Nature of the Procegs

Article 1 Parpogse and ingtitutional frameuvork

Articlie 2 Juricdiction and competence

Article 3 Sanchions

Article 4 Subjects upon whom the organs of enforcement shall
xercice their jurisdiction

Pert II: The penal process

Article 5 Initiation of the »nrocess

Article 6 The prosccution and pre-trial process
Article 7 The adjudication procegss

Article 8 The Banciioning process

Article 9 The POuu—a”jHQlC tion review process

Part IIT: The enforcement organs

Article 10 The Tribunal

Avrticle 11 The Chorging Committee

Arficle 12 The progecutorial Commigsion

Article 13 The otanding Commititee of States Parties

Part IV: Institutional nmatter

Article 14 Hule-making

Part V: Standards

+o
uCh

Article 15 Standards for ruleg end procedures

Port VI: Principles of accountability (Provisions in the nature of a general part)

Article 16 Definitions

Article 17 Responsibility

Article 18 Hlements of zn internatiocnal crime
Azrticle 19 Immunities

Arficle 20 Penaliies

Article 21 Lxoneration

Article 22 Stetute of limitation
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Part VIT: Dutieg of States Trwilcs:

Avticle 2% incirles

Article 24
Article 25
Ariicle 26
Ayticle 27

- of accused persons
ssistance and other formo of co-operation
£ the Tribunal

fenders and execuilon of sentences

O

Paxrt VIITs Tresty drovisions

Articlie 28 into force
Article 29 Roservali
Article 30 Irddial i
Article 31 - Ambendments

.4

1. This document does not rocoulre an
nor a geparate multilateral convention

o

sharter of the United
sional Protocol to tile

nl
o

International Convention for the Suppression and Punishment o the Crime of Apartheid.

2. The Additional Protocol ig vnredi

icated on the authoriiy of article V of the
Apartheid Convention and thus hag a legisl

ative basig.

D It egtablishes penal procedures in accordance with article V
of the Apartheid Conven@ion Tor V1Qlacloms vicle I1 of the 11d C nVLPulOQ-

4. The stxmctureg ingtitutions and organs of enforcement rely on
existing institutions. This applies to the Charging Commititec, cutorial
Commigsion and the Dmv1wlon of Hman 1 > United Netion he TlePﬂul
however, ig & new instit bul it fuanctiong on rea&y
existing organs. Institutional matt Wit in a uway . the
creation of nev institutional entities It emphesizes the utilization
of existing United Nations organs wi of new functions anC of. co
imin

i
the addition of the Standing Committes and the Tribunal. -However, 11 ad
9
a1 b

<
and financial matiers have bocn esgtablisheld in a wﬁy to preccrve the above ﬂtutea
policy.

"

5. The enforcement organs were desipgned fto facilitate theizr implemeniation and
would present few practival 4i

6. It is to be noted nowever
mechanism and that 1% relien

7. The Standing Commi 11 present
few problems of implement +10no
ag well as specific adminisiyotive and technical func >n whicn 16 will rely

on existing insiitutions.

N

The Jurludi a7k uhlversal

Weog"“ohy but

L'anﬁ compatence.-of whe enfordement
I S0 violations of article 1L of

Convension.

I A digtincvion betueen & "¢ " and Yprave
Protosnl with respect Lo sanciions and i beth o
view of the need o have Tribunal concern itA:Z?

v
violations.
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10, The jurisd on of the organs of enforcement
natural.persons ut to ]“fml entitics baced i
impact could be obtained by subjecting corporationg &

regpongibility even though sanctions against thenm w
and injunciions,

shall extend not only to

1ief that ag a policy greate
nd public entities to criminal
1 pe 1n the nature of fines

11. The penal proces
which mey interact wi
omplaint or claims

commences only upon a2 cecision of the Charging Committee
Commitiee For purposes of mediation wf any
e yregclution outside the framecwork of the
penal procecs. The 3 il however, 1o vno exclusive authority competent
to decide on vwhether the pensl proc gg sholl be get in motion. Becouse of the
couposition of the Charging Committee it is clear thot such a body would have
' pricte OPC‘ l nk as to The prosecutorial
1 -

the necessary gensitivity to mal ]
or non-prosecutorial and to w 2 other

12, The Prosecutorial Commigoicn acts only pursvant to o dedtermination made by

the Charging Committee. In fact the Progecutorial Commission hag no aulonomous
decigion-maeking and. acts exclusively in the prosecution of cases, The Progsecutorial
Commisgion, however, hag the power to resort to a varieiy of measures which may be
9 5 i J
necesgary for the effective performance of its prosecutorial func

13. The adjudication process degcribes The manner in which hearings on the
determination of guilt or innocence ghall be conducted which are much the same as
for the sanctioning process.

14. The standards and procedures for each of the orgons recponsitvle for the

investigation, Dfoqecui on, adjudication and sanctioning are subject to ceritain
minimum standards of fairnegss degeribed in Parv V. DLach enforcement organ is to
promulgate 1tg rules which are to be publichtd so as to inform the public, This
approach maximizes eificiency and lezislative economy.

15. To preserve the right of apneal required bv the InternatJonml Covenant on

L

Civil and Political Rights e post-adjudication process is established.

16, The Judicial in*emm

5 o independence of the Tribunel is
rph gized by the provisions

10 of the Protocol,

17. The costs of operating this system will be borne by the States Parties and the
mechanics for it will be through the Stending Committee. The actual administration
of the budget will he left o an adminisgtrator who will he awnﬁinted by

1 ot

Division of Humen Rights with the coproval of the Stonding Committee, This is
desipgned to reduce the necegeilty ol creating new 1n5b1uutlon8,

g
o
=
®

18, In keeping with the policy prevalling (o3b thig Protocol all
administrative matters and aupport will be given by the Divigion of Human Rights
which will be charged to the account of the Protocol and pald through the budget
cia
3t

anding Committee,

ag approved by the

19. A provision ig : ent organs to rely on experts for

d C aqulgnmles which is a device degigrned fo eliminate the need for permanent
ing beyond the administrative and suppert stafl uwhich the Divigion of Human
g 1s to provide,.
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20. The section's function for the organs of enforcement and the court registry
function foxr the Tribunal shall be perfomed by the Divigion of Human Rights

have no direct enforcement
out by the States Parties in

21, In so far as the organs
capabilities These duties

accordance with their undertalings as stated in Partv VII. & song those duties are
thoge of reoognj“" 5 Tribunal orders and their enforcement in occccrdance

with the natural requested Stabeg Parties whoce co-operation 1s

reguested,

22. A General P rt degcribing the basic nrinciple of accountability isg also
included so that the Protocol contains in effect a special part as ig also found in
criminal codeg nameiy the Apartheid Convention and more specifically article IT
thereolf which is incorporated by reference in this Protocol; a General Part which

is made part of this P“uuooolj and, a sonctioning nart which is part of the Protocol.
These provisions satisly vhe IGOUi‘OHehL of nullum crimen cine lepe, nullun poera
gine lege with the excepuion'of the lack of specifio sentencing porameters namely

the leniency of imprisomment for each crime and the amount of fine to be levied.

This short-coming houwever can be cured by the approvpriate enactment of the Tribunal
rules which could embody those with gpecificity. The promulgation and publication
of these rules containing specific s>Atencing considerations would saticfy the
requirements of the provisions of legality recognized in most legal cystems of the
world., '

N

to be mueranieed in all proceedings hefore
-

2%, The standards of fairnegss which are
i ic ecced in the rules 1o be

%
the enforcement organs ond which are to be
pronul gated by the said enforcement organs
in the Universal Declaration of Human Right
and Political Rights, the Body of PrlncLoi the Protection of Persons from
Al1l Forms of Ax Lluraxy Arrest and Uetent1onp the Buropean Convention on the Protection
of Fundamental Freedoms, end the Inter-American Convention on the Protection of
Human Rights. These standards ave also embodled in the resolutions of the

XITth International Congress of Pernal Law held in Hemburg in 1979, whose draft

and explanatory notes are to be Tound in 49 Revue Internationale de Droit Penal,

vol, 3, 1978.

the International hovenant on Civil

ES ~

These provisions are consonant with the Buropean Convention for the Protection
of Human Rights and Fundamentol Preedoms of 4 Novxr“cw 1950, and additional
Protocols. S«@ A. Robertson, luman Righic in Eu Lpe x¢97 )7 and D. Poncet,

La Protection de l'Accuge 2T ]u uOFJCIJiiL QrOL&c ce 1 'Homme (7977)
They ere algo consonant with aration on qum n Rights (l9ﬂu) the
International Covenant on Jiv11 end Po his (1966), the Inter—American
Convention on Human Rights /70 9), end o%h S

I anol 1 .Lbfl’b_LC conventions. Dee

;
7
e.g., L. Sohn and T. Buergeauhwlg International Protection of Human Rights {(1973).
24, The principles of accountability set forih in Port VI are from the
General Part of the Draft International Crimingl Code in !M.C. Bessiouni,
I 1 Code (Si

jthoff 1980),

International Criminal Lav: A Draft Internationel Crimina
pp. 141 et. seq. and excerpits thereof.
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Paragreph 1 defines international crimes with reference 1o the Protocol thus
permitiing e¥pansion.

Paragraph 2 incorporates by re tion of a State as recognized
under international law. This approach was prefe : petiiion of one of  the
generally accepted formulations of a definition of a State tecause use of such

a formulation would call for definition of the terme used in it, such as the

L L
Montevideo Convention's DTOVlSW“n that 2 State has the capacity %o conduct
"international relations”, Convention on Rights and Duties of States o q6 December19
United Nations, Treaty Scries, vol., 165, : e€ United Natio 25
Statehood in connection with Israel and t fficial
o]

Security Council, Third Year, 583%rd meeti
433rd meeting, No, %5, pp. A- 5).

D
3
3
(;2
Pt
o)
4
v
b
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2

For the sake of convenience, the t
of States acting collectively.

ceemed to include groups

Paragraph 3 exemplifies a correlation between "person" and "individual', and
confines the meaning of thosge terma to exclude such entities as corporatlions or
other so-called juridical nersons.

Paragraph 5 begins with another correlation for the sake of convenience, with
respect to the terms "group" and "organization". The definition is nrovided beczuse

of the use of these terms in provigions oeailng VLih C071ehtlvo regponsibility, which
igs discuesed below. '

. . ER

cipaoiol in a group action, is designed for the same purpoge.
The model of respo Slbl ity arose out of the Nuvemberg trials and Tokyo war crimes
trials. See article 9 of the London Charter of 8 August 1945, Control Council
Ordinance No. 10 of ?J Decenber 1945; for & discuseion of the basis of this
responsibility and the caces decided at Nuremberg and Tokyo, see L. Friedunn,

The Law of War: A Documentary Hi :torz (1;72>5 see also Wright, History of the

United Nations War Crimes Commicsion (1949).

Paragrabh 6 on pa

!—Jc‘-

Paragraphs 7 and 8 are basically the prov
0 solicitation and congpiracy, American I I stitute Model Penal Code (1962).
ee generally M.C. Bassiouni, Substantive Crimi mal Lavu (1978), and W, LaTave and
. Dcotty, Criminal Lew (197z>; gee aloo for = comparison with the Geyxmen Penal Code,
. Fletcher, Rethinking Criminal Low (1978).

isions of the Model Penal Code relating

G ot

The definition of "solicitation" was found to be workable under civil law, as
well as common law systems. On the other hond, the concept of conspiracy is.not
generally recognized under the civil lav aystems, so thot inclusion of +this term
required a common law definition even though the requirement® of an "overt act"
Lflng~ nuch & definition cloge to preparctory acts in civilist-Romenist systems.
See R. Merle and A. Vitu, Trad 0it Criminel (1967). It is %o te noted that
congpiracy and p@rt¢01natlon in a qrovp actlion are sgeperate terms with separate
definitions. The concept, however, is found in the Nuremberg and Tokyo Wer Crimes
trials.
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In paragraph 9 "atltempt" was given a vaged on the Model Penal Code
but with modifications relflecting the ooncern of ciwil law Juristg. TFor example,
the term "preparation" has been omitted and "substaniial step' has been amplified
by She addition of the words "unecuivocal and direct”, This modification was
intended to provide a meaning that vould Le recognized under civil law ag teing
ag limited as the meaning that these provisions wou 1d h; given under commen law
o

gystems. Dee Fletcher, op. cit.

The definitions for the ferms "participation in a group aciion’, "solicitation",
"oonspiracy!" and Yattennt'" are provided in the "Generel Part". Such conduct, in
reference to the »nroccrintions of the "Snecial Pert', is included in the "General Paort"
as cpposed Lo the "Special Par*” an 19 onsonQQU with the eivil law gystem.

4 - .- a7 e
(See generﬂllv R, Merle and A, Vitu, ae { Criminel (1967); P. Bouzat
and J. Pinatel, Traite ae Droit Penzle (mise a jour 1975}; He-H, Jegcheclk, e
Lehrbuch des Strafre

Paragraphs 10 a hority" and "omission" and are
incluqed for the purpose 7 ol wersong in authority o
fulfil their legal dutico arising 'AL il pecific duty referred to in th
"Special Pert'.

It ig olear Lnat ﬁhe definitions OIUV'OGQ reflect o certain concepiuval cholce
and the attemnt rat 1 and copmon law principles and those

princinles which and practice of international
criminal law. / ¢ . Infrectiong Internationale (1957)
and 5. Plawskdi, Euuuu desg P,¢nClDCS Vondamentaux du Droit International Penal (1972) ).

}-—I O]

The besgis of responeibility or soccounta g the "Definitions™ and
precedes "Elements an International Crime" becausc of the view thet the wvarious
1eve3" and types of accountability be cet forth first so as to define o

whom and on what basig FCuOOﬂ“lOll ty can be ilmputed poro@on fite neither the
common 13w nor i vi w models, It vasg T to the
gpecial status of ' ’nu tne higvoricol pecul‘ariti 5 oof international
criminal law in 1i ente of the Leipszi rime R

r)
=
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3 Triels, though

the Nuremberg lar Crimes Triais,
vritings of s bo that approact This
ac COQwabl@ subjects i 1 in p&rl4matcrlao

ed not only to

c itting a crime, bul &lﬁu to attempting, sclicliing or piring to commit

any crime, Howmvur, Ttecauvs i of | i that requivement

ig modified by the delinition of the opecific offence, criminal responcibility for

: ting o ”commigsiOh” are controlle Ty ﬁhe defiq tions of the

1 may have a different x relating to
na hlonal penal codes.
G

Under paragraphs 1 thro

2

s e

1n01v1dual regponsiblil

thm@im@

I 34 L ;
It was noted thatl the provision relating to responsibility fox acts of others is not
intended to create o new crime bul rather fo express the principie of derivative

regponsibility which exists in one vay or snother in every These
provisionsg are more in conformity to the common 1

continenial approach,




to gerve TWo purposes:

ing with penalties, and

he provided a group uith

T eonduct as reflected

Special provision

to incorporate

o on military law ond
commpand : : . - Geneva, Conventlon of

12 August apd Ay j Hiculer in criticle 76 of the 1377 Additional Protocol

Amending : i peerning failure of superiors o

TE
ren bonﬁ10114ﬁf

control acts of vbokdxn,,,u snd ol wiional criminal law.

O

£ drawn from the draft

ed by tho In'«rnatlurﬂl Iaw Commission
Ir’l*( de Droit Intermetional (1952) and
International Lew (1923); Strupp,
Handbuch des Volkerrechis - Dan Tliohe Dolilt (19QC), and more recently

Paragraph 6 on Sthﬂ respx
Principles of 3tate Respongibi.
(A/PN A/ZAG), See zlso P, Gur;emhs'
C. Bagleton, The Regnongibility of

F. Munch, Des volkerrechiliche ! and H.~i. Jescheck, Die Vervantwortlichkeit
] oy AY °
der 3taatsorgancn - Nach Val“ﬁr”u~al CVL 19527,

gibility for feilure Ho act
es by anclogy to principles of .
1y D.P., O'Connell, State

These provisions are ilnlended cover both re
and non-3taie entitiecs that subsecuently become 3ta
State succegsion in lpuarnatL nal lau (Soe  peneral

Succession in International ILow (19&7)}.

}-‘

~

B el y i i J B e T
Article 18 « Blements of an Tnu Y

m
s
;«a,
g
£
<
+
o
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This provision seeks to ujntﬁfﬂlﬂﬂ common law ond civil law concepts as well as
to taeke-into account fundamental pz les of internmaticnal criminal law in providing
5 of an inbtermationsl crime. There seems
“the need for oll such elements, even though there are divergences

1 of ea;ﬁ one. Probably the most authoritative

Infreoot: internpationale (19)7). In it,
i1th ahe.ma+efia1 element, but then interjects
icaling with the vental element. He concludes
sity, In this respect, a conceptual difficulty

the required ments of a crime from the
"Oxoneratiomn approach of lelalﬁU
-mt:r‘wulonat Cr nd "Exoneration" into three

g crineld &if*eran::% betucen common law and.

EY
for and defining the Tour oseentinl elemen
to be agreement on

The material clems satiglfics bolh s common law end oivil lew gystems, as
does to a grest sutent the mental clement, though it iz couched in more objective
terms,

In recognition o
rasation as a sephra
ded in the materdial

OIEGOT Low syotems,

sk 3 civil law oxds s do not specify
e element, the nent of causation could be interpreted ag
d i civi and separate for

S
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It was agreed that the mental element should not extend to mere negligence, bub
it was feared thatl mere exclucion <f nogligence would result in responsibility
under civil law sysie states beltween mere negligence and recklesgsness.
Accordingly, the deci ts ligt tao mentel states of intent, knowledge,

’I

and recklessness witl toat recklessness went beyond the
dolus eventualis, d the 1976 G rman Penzl Code as a state of mind such
that the person kn»: v buzﬁ UOUlL resul

For common lau systiems, however, & separate provision on ceusation was added,

The fourth such element, horm, was recognized ag requiring interpretation
in connection witk the of{ence in question. It wag determined that provision should
be made For circumstances where an offence did not veguire an outcome whoge
character would mptca the uwsual meaning of the word "harm". Similar concern was
voiced regarding the element of causation, so that it was determined to qualify:
the listing of elements with 2 clouse providing that these elements mcy be alitered
by the definition of a given crime. = o

Article 19 - Imnunities

This provision is set forth immediately after principles of responsibility
and imputability, +the elements of & crime, because mf the peculicrify of
international lew with respect to irmunities vhich derive from the principles of

sovereignty. (See Sutton, "Jurisdiction Over Jl@lomztio Por sonnel and International

Organizations! Personnel for Common Crimes and for Internmationelly Defined Crimes",

in M.C. Bassiouni and V.P., Nanda, A Treatise in InuernctLonal Criminal Law'<19 j),
54y Lauterpacht, 195%),

vol. II, p. 97. Sce also Oppenhiem, International Lew (5+h ed.,
n. 757: Harvard Research on Internstional Law, _;“jwaulp Privilezeg and meunl les,
26 A.J.I.L, 15-187 (Supp.1932); and "Immunité, Driraterritorialité et Droit d'Asile

en Droit Penal International!., 49 Revue Internationa 1 de Droit Penal, No, 2 (1978)).

This text is based on the provisions of¢ 1961 Vienns Conveniion on Dinlomafic
uelaflonv, 1963 Convention on Consular Relations; 1968 United Nations DraLL
Convention on Spevial Miszions; 1946 Conve ation on. the Privilezes and Tmumunities

JA UoﬂJontion 0¥l u%c el ¢ and Tp

OffﬁK:Uﬂ**Gu Nations; munities of th:
Articles on the |

SOQOL lized AO@Q@les;

Relatiocns with In Pfﬂﬁtl@ﬁ‘l Organisailons o“

Draft Articles on the Protection and :

Persons Entitled to ooecwal Protection Under Int

of Americsn States, O/" Convention to Prevent

Taking the Form o: imes Agninst Persons ond Rel
O

"ﬂmatioAlgents and Other

mational Law of the Organization .
nd Punish the Acts of Terrorism
ﬂd Extortions that are of

.‘1 Q (D

International Signi ilbuﬂ“es 1971 the 1973 Conv ea* o the Prevention and Punishment
of Crimesy Ageinst Internationally Protected Persons, lnnluding Diplomatic Agentss.

The General Agreement of ivi s and Imnunities £ the Council of Europe of 1 )
the Supplemenzary Agreement of 18 IMarch 1950; and, tie four additional Protocol

to the General Agreement on Privileges and Immunitize of the Council of Burope

(1952, 1961),

rnational law
nature of the
as it is not absolute.

The text also takes into accouni customery princi
on the immunity of Heads of State and the practice of
immunity provided herein is, however, more narrowly cii
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The text obligates the contracting parties whose national is the subject of any
immunity category contained herein to take approprinte action agninst guch persons,
but permit“ walver of thet jurisdiction in fevour of the International Court much
as do the NATO and Warsau Pact countries ~m Status of Forces Agreement; (see Coker,
"The Staiu of Vlwl ting Military Forces in Evrope', in M.C. Begsiouni ond

V.P. Nanda (eds), A Treatise on Internavional Criminal Law (1973) vol. II, p. 115).

Article 20 -~ Penaliies
rpes of offenders,
1opo tional to

v well ag to the

Separate provisions are made for punishment of different #yp
all subject to the reguireuent in section 1 That punishment be

seriousness of the violation and the harm threatened or coused
degree of responsibility of the actor,

o
I
anr

-

The International Criminal Court is directled to develop appropnriate rulesg
before exercicing its jurisdiction. It mucst be noted that principles of legality
are not violated by these provisions becauge the Court should first promulgate
the penalties and the criteria for their application.

Peragraph 3 recognizes the principle of the Nuremberg Tribunals that organizations

as guch may be punished by weans of fines., See Dinstein, infra. This provision goes
beyond continental principles.

Under paragraph 4, punishment of States by imposition of fines is prowided,.
it being considered beyond the scope of the court's ability to impose other sanctiong.
(See Priffterer, "Jurisdiction Over States for Crimes of Sia Lo and Baxter,
"Jurigdiction Over War Crimes and Crimes Against Hum%n;ty° Iné vidual and State
Accountability", in M.C, Bagssiouni end V.P. Nonda (eds), A Tre tise on International
Criminal Law (1973) vol. II, pp. 86-96 and 65-85. See also Munch, "State
Responsibility in International Lew", in Bass10ﬂni and Nanda, gupra, Vol. I, pp. 143

et seq.; C. Eagletong The R°sponsibilluy of Sta in Tnb@rnat*onal Law (192A)°
C. de Visscher, Lo respongabilite des Btats (197 ﬂ), 7, nch, Dag volkeryrechtliche -

Delikt (1963)y J. Cagtillon, Les Reparations allen»noeU - D@ux 9xnerLenueb (1919-1932,
1945-1952), (l 57\5 end H,-I0, Jescheck, D’ : Verantwortlichke 't der SJa gorganen -
Nach Volkersctrafrecht (ljﬁ?)),

Paragraph 5 confe rs digcretion on the Court whether to impose cumulative
sentences for crimes arising from o gingle transaction. '

Paragraph 6, desling with mitigation, provides Tor the povvlblll*v that the fact
that an accused was acting under orders cowld be considered o nmitigating factor,
This reflects the content of article 8 of the London Charter of 8 August 1945

establishing the Intermationnl Militory Tribunal at Furemberg. (See Y. Dinstein,

The Defense of "Obedience to Superior Orders" in Intermational Lew, p. 260 at 9853
g & : 2.

(1965) ).
Article 21 — Exoneration

While the civil low gystenm would view the conditions of exoneration listed
in this article as a questionable combination of principles of responsibility and
legal defence, it wag felt that a single nrovision containing all conditions which
ultlm@uoly reublt in exoneration from recponsibility, irrvespective of their doctrinal
r dogmatic basis should be placed together, as it gives these agpecis o sense of
bOh&SlOD and practical use by an international tribunal.
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The self-defence provision, paragraph 2, ig based on that contained in article 2,
paragraph 2 (a), of the European Convention for the Protection of Human Rights
and Fundamental Freedoms as well as on the language used in
forceful response is
necegsary is a common law rvequirement which is superfluous for civil law systems.
On the other hand, the introduction of the requiremenﬁ that the response be to an
"imminent" use of unlauful force may be viewed under the common law as surplusage. s

N

The requirement that the defender reasonably belicve that

The defence of necescity is limited in paragraph 3 to use of force not
likely to produce death ag a pol ¢y decigion to restrain individuals,

the Model Penal Code.

i

Coercion, under paragraph 4, was limited ag o defence to situations where the

threat or use of force ag “irminent!.

| Paragraph 5 makes obedience to guperior orders a defence where the person accused
; wags not in a position to know of the criminal nature of his acts, Conversely,
3 paragraph 6 protects percons from prosecutions for refusing to follow orders to

commit crimes.

Paragraph 7 adopts the fomulation of the Model Penal Code relating to migtake
criminal intent. ’

of law or fact, conditioning this defence on negation of

Paragraph 8 on double jeopardy gimply seeks to give

i

effect to the principle
non bis in idem. Subparagraph (d) recognizes the competence of the Inuernftlonal

* Criminal Court to overlock pardons and amnesties of other jurisdictions in order to

It applies to the actual conduct involved rather than to

of “that conduct by any State.

Paragraph 9 is based on the Model Penal Codels pr
insanity. This differs from civilist gystems where ¢
pre=condition-to criminal reowopﬂiOLlluy.

Paragraph 10 on the defence of intoxichation springs I
excludes voluntary intoxication eg a defense to crimes re

~

The renuncieation principles gset forth in section 11 also etem from
Model Penal Code but are in keeping with the continental approac

S

avold that States resort to that practice from negotiating

a person's punlshaLlllty.

any legal characterization

ision on the defence of

Tom

Ui

Uch & condition is deemed a

the same gource, and
ring invent.
e the
h.

This provisicn includes princinles of jJjuestification, conditions negating

nses. From a Romenigt-Civilist
perspective it ig ddctrinally challengeable on the very grounds that i4 encompassec
pragmatic reagons which

avold the dogmatism that has been at the basis of go much debate between Llrooe%n

criminal responsibility, excugability and procedural defe
too much dlver“1+y. However, its justificetion rests on

penalists for so long.

Article 22 - Statute of Limitation

The approach adopted mecsures the limitation p eriod by

veneliy required for similar offences under the natio ml
the crime was committed as is the case under Penalties.

PRy
Lo

It

the maximum potential k¢

the State in which

should be noted that,
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under this approach, where the maximum penalty ic life imprisomment or death, there is

no limitation period., Also, it wa
by states are punishable only by Ii
notwithetanding the Convention on

'

g necessary to add parograph 1 (c) because offences
ines under this Code., This approach was preferred
Won-Applicability of Statutes of Limitations

=

to War Crimes and Crimes Against Humonity, of 9 December 1968; (See algo

39 Revue Internuul oniale de Droit P
EBuronean Convention on the Non-Apn

enal (1 )68 ) dedicated to this topic, and the
11Ua0111t/ of SBtatutory Limitation to Crimes

Apainst Humanity and War Crimes of

that of the Conventions referred +
except for minor offences and in

1974). In fact, the result of this approach and
o above, is for all practical purposes the same

Tact avoids the difficulties which have prevented

the ratification of these treaties by o nuwmber of States.

ates Partiec

The duties of S
effective functi

e
U
organs and for the ef

are to provide financial support for the enforcement
Lon and implementation of this Protocol. In

addition they must vrovide such judiciel assistance and co-operation ag to make this
Protocol effective. In p particular, the means of surrendering of accused persons to the

Tribunel much as an obligation to

extradition betveen States, noting, however, that
e considered within the meaning of the political

the crime of apartheid is not to b - : neanii : 1
offence exception (see M.C. Bassiouni, International Extradition and World Public

Order (1974)). Other forms of jud

of letters rogatory, securing OJ 1

icial assistance involves the traditional method
sestimony, transmittel of records, etc. In addition

the very important provigions dealing with re cobn_ulop of the Judgements of the

Tribunal so that they may be given
A provision is also made for the t

may be a useful device, To a larg

found in M.C. Bassiouni, Internali

effect in the States which are States Parties.
ransfer of offenders and execution of sentencing which
e extent the model for these provisions may be

onal Criminel Low: A Drafi{ Interpational

Criminal Code, pages 107 through 130,

The treaty provisions are som

evhat standard, except for the reservations clause

which though in keeping with the Vienna Convention on treaty interpretation also
takes into account the relevant aspects of the Advisory Opinion By the International

Court of Justice On Reservations To

The Convention On The Prevention And Punishment

of Genocide, 1951 I.C.J. 15,

One of the conditions for thi
need for the Standing Committee to

g Protocol's implementation is, of course, the

3 I

be crented and to start funcitioning and that is

why a special provision has been made to that effect,



