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1 . At its thirty-sixth session, on 26 Pebraary 1980^ the Commission on Hman Rights 
adopted resolution 12 (jQC(Vl) entitled • "Implementation of the International Convention 
on the Suppression and Punishjii.ent of the Crime of Apartheid". By paz'agraph 7 of ths.t 
resolution, the CoiTiiiiission requested the Ad Hoc Working Group of Experts, in 
co-operation \i-ith the Special Committee against Ap.a.rtheid and in accorctance with 
paragraph 20 of the annex to General Assembly resolution 34/24 of I5 November 1979? 
to undertake a stu.dy on \rs.js and m_eans of insuring the implementation of international 
instruments such as the International Convention on the S-appression and Punishment of 
the Crime of Apartheid, incliiding the establiskcnent of the intemc^tional jurisdiction 
envisaged by the Convention. 

2. At the request of the ;iŴ Jioj3_ Working Group of Experts a Consultant• xras 
coffim_issioned to prepare a studjr and a draft Statiite of the proposed International 
CriminsJ Court. 

3. The Working Group considered the stiidy and the draft Statute a,t its meetings in 
Geneva in Au^;ust I98O and January 1931. 

A, The attached interim Report is referred to the Comm.ission on Huraan Rights with 
a recommendation that the Comm.ission invites Stg/bes Parties to the Convention on the 
Suppression and Punishraent of the Grime of lUoaxJ;heiJ, to submit their comments and/or 
views to the study to enable the Working Group to give fLirther consideration to it. 
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HÎTRODTJCTIDH 

1, This study is submitted in response to the request made hj tJne Commission on 
Iruinan Rights in its resolution 12 (TjSJI) thot the Ad Hoc Iforicing Group of Experts, 
in co-operation :-ith the Special Coimiiittce against /îj2ird;ii®Aid accordance irith 
paragraph 20 of the anne;; to General .issembly resolirEôn 54/24 of 15 l^ovember 1979, 
should undertake a study on ways ;and means of ensuring the implementation of 
international instruments such as the International Convention on the Suppression 
and Punishment of the Crime of Apaxthgid. including the establishment of the 
international jurisdiction envisaged by tĥ e Convention. The study was prepared with 
implementation as its central consideration, and begins with, an inquiry into the 
significance of the term "implementation" in view of the natunre of the ,Apartheid 
Convention. 

2, The report concludes that, in tJie present conteict„ ''implementation" signifies 
creation of an international criminal court. Prom this it proceeds to consider 
the state of international criminal law in te::ms of theory;and practicality of 
operations of such a court, and with special attention to the partioulox nature of 
the crime of apartheid. 

3, It is upon this f(-)undation of relevant concerns that adoption of any instrument 
crea/bing such a court, must be considered. 

A, An assessmiont is incTuded of the possible usefulness of such a court in 
combating the crime o f apartheid. 

5. Finally, a suj/Eiiary of issues j?ecjuiring attention and mieans of addressing such 
issues is provided, 

6, Thrcugh,out, an effort has been made to present a, range of options and to 
describe modalities for achieving the iridest possible exceptance of implementation 
steps. In keeping with -bhis .goal of flexibility, pa.rticular approaches are not 
strongly advocated for outright a,doption. Rather, it is lefi; to the v'orlcing Group 
and other concered organs to identify e-'pecially promising; alternatives based on 
their competence. In particular, the pc:isibility of formalizing the quest for 
consensus in formulating ah appropriate J:mplementation scheme is outlined in the 
concluding portion of tlie report. 

7, Although southern Africa is the chief concern of the Convention and of the 
¥ori-:ing Gkroup, the discussion of implementation is general. This is not out of a 
spirit of neutrality; on the contrary, it is-out of concern that apartheid be 
recognised and dealt with for 'diat it is, regojuless of vdiere it occurs. Accordingly, 
general discussion ensures th-t implemcntati.on measuii'os i-rould be suitable for 
application in every context. That the official government policy labelled 
•'apartheid" is not the sole concern of those o-r:ib::,ting the crime of the same name 
is readily apparent from, such \fOjdcs as the nrogress report of the M. Hoc ¥oricing 
Group of Experts (e/CH,4/1565) prepared in accordance with Commission on Human Rights 
resolution 12 (̂ DDCV) and Economic and Social Council decision 1979/34^ 

8. Tvj-o major reports precoeding the present report have been prepared by 
distinguished ffi,embcrs of the AE_Jioc vforlcing G-rou,p5 one by Professor Felix Sj:macora 
entitled "Study concerning the question of apartheid, from the point of view of 
international nenal law" \E/CH.4/1075), and the other by Professor Brarimir Jankovic 
entitled "Aide-Ifemoire" (e/GH, 4Ac. 22/i980/l/P. 2 ) , 
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S'. The study conte-ins two models. The first is the Draft Convention on the 
Establishment of an Intei^national Penal Tribunal for the Suppression and Punishment 
of the Crime of Apartheid ana Other International Crimes, which is based on article V' 
of the International Convention on tiie Suppression and Punishmient of the Crime of 
Apartheid,' grnd permits Steutes parties to add', by Supplemental Agreement, other 
international crimes irhich are the subject of multilateral conventions. The draft 
convention contem.platos the crearion of a new international legal entity, an 
International Penal Tribunal, through a multilateral convention open to States parties 
to the Apartheid Convention 'and to other States. The second model is the Draft 
Additional Protocol for the Penal Snforcem.ent of-the International Convention on 
the Suppression and Punishment of the Crime of Anartheid, .̂ /hich is based on, 
3.rticle Y of the International Conventich on the Suppression and Punishment, of the 
Crim-e • of Apartheid; It does not contem.plate the potentio,! addition of other 
international crimes than those listed in a.rticle II of the Convention, This model 
does, not contemplate the creation of a ne\T international legal entity but the use 
of existing United Mations structures, with the addition of one new stj-ucture, 
namely an international pê nel of judges to adjudicate violentions of article ,11 of 
the Convention, It requires e.n Addi.tional Protocol to the Convention -md is open 
to States parties to the said Convention. 

10. The idea of establishing <an international criminal court is not new, cis ,is 
shoim by the reference to foot-note I 4 . Particular care and attention has been 
given to the reports of Professors Ermacora and Janlcovic i^eferred to in paragraph. 8, 
to the texts of a draft Statute for an international Criminal court prepared by the 
Committee on International Criminal Jurisdiction in 1553 and to the texts of a draft 
statute for a.n international cj?im.inal inquiry e.nd a draft • statute for the establisliment 
of an international ciùminal ccort prepared by the Interna/tionaJ Law Association in 
1979' Other studies relevant to this subject have also been considered. 

11. Parts A a.nd P establish the basis for the t̂,.ro alternative models, proposed in 
parts C and D, for an international penal enforcemiCnt Bjctetn. Parts A and S 
describe the relationship between internationaJ criminal law and internationaJly 
protected huin-an j-ights and Icay the foundation for resort to international criminal 
la.w as ,a m.ecins to enforce internationall;^ -protected htû â.n rights. Purthermore, 
they establish the legal basis and ai'guinents for an international penal enforcement 
mechanism. ^:x^ûQT t]:e Cenvention on the Suprressin-n and Rinishmont of the Crime of 
Aiy.rtheid. The proposal in part C is for a multilateral convention, with the 
creation of neir institutions pertaining thereto, idiich would deal not only with the 
crime of apartheid but i/itli other international! criii-es. The proposa,! in part D is 
for an additional protocol to the Apartheid Convention limiting the jurisdiction of 
the enforcement, organs to the crimic of apa.rtheid sjnO. maxi'mizing the use of existing 
institutions and instruments to imnlement the draft protocol. 
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I. THE M/îî?DÂTE FOR I^ITLEMEIWATIOiM; ITS fniiilllNG. BTTERJRETED 
IN YIEVf OR TEE BITURE OF THE CONVENTION ON THE 
SUITEESSION INE PUNISHMENT OF THE GRII-IE OF JŒMTHEIS 

12. The conduct proscriUed under the Convention on the'Suppression and Punishment of 
the.Crime of Apartheid (hereinafter referred to as the Mj££rlmiA Convention) is also 
proscrihed under other, more basic instruments, some of wiich eshody their own measures 
and mechanisms of implementation. For this reason,.implemonta-bion of the Apartheid 
Converrbion requires consideration of the relationship o f t>o these other instraments 
in order to appreciate its d.istinctive m^otivations and ol)jcctives. 

IS. This c on s id. e rat ion maj" begin wj.th the duplioativeneso o f the Apartheid Convention 
as to the substantive norm enimciated. Apartheid, is defined in article II of the 
4£a£tdieid Convention as acts for tho purpose of dominating a racial group includmig 
mur-der, .infliction o f harm, infringement of freodom or dignity, torture, imposing 
hojrmful living condfLtions, segregation, preventing development, depriving of f reedoffiS, 
creating reserves and ghettoes, exploitaxion. ;-rid pejrsecutions of those idio would 
resist such acts. In this respect the Apar-bhoid Convention merely describes a norm 
narrower than but contained within the norms previously cmmiciated in more basic 
.instrumenrcs. 

14^ For example, the 'Universal Peclaration of Humaii Rights provides in article 2 that 
"Everyone is entitled to all the rights and freedoms set forth, in this Peclaration 
without disbinction of axij kind, ouch as race, colour...national or social origin..." 
cind among the rigiits sot forth a r e ; freedom from servitude (article 4); freedom from 
discrimination and a guarantee of equal protection o f the lews (article 7); freedom 
of m.ovement and residence (article I3); freed.om of intorracioE mo.rriage (article l6(l)); 
equal accesa to public service (article 2l(2); choice o f employaent, equal pay and 
the right to form and join unions (article 25) and the riiplrb to an opportunity for. 
higher c-d_ucation based on merit (a,rticle 26). Liicowise, tbie Interno/tional Covenant on 
Civil and Political Rigtito forbids discrimination on t'lo Nasi,s of race, colour or 
origin ig^rticle 2), and provides rights to: means o f subsistajice f o r peoples 
(article l); freedom o f movement and residence (article IS)s ecuality before the 
courts (article I4)? freedom to associate and f o s i .or join, unions (article 22'(l)); 
freodom o f citizens to vote ejid be elected (article 25)? eqtial protection of the 
Irrws- (article 26)5 end for minority groups, owl bural jaid̂  developmental opportunities 
(article 27). Iii addition, the International Convention on th.e Elimination of All 
Permis of Racial lis crimination defines an.d condemns racial discrim.ination in terms 
that are comprehensive (artisle l) , condemns aptirtheid- \rithout defining it (article 3) 
and particularly condeiTins discrimination regarding listed civil, political, economic 
and socia.l rights (article 3) • 

15. The obvious duplicativeness of the Apartheid Conven'bion as to its proscription 
ïïust find oïcplanation in tern).s of other aspecbs of the instrument. Obligations of 
States parties with respect to the norms enunciated may be considered first, find may 
be divided for that purpose into obligations of a domestic orientation and those of 
an international orientation. 

16. The Ijïiiversal Declaration coiitains no ejcpress provision, for d.omestic measures to 
be taken, but .both the Intem.ational Govenêmt and the Convention on the Elimination of 
All Forms of Racial Discrimination .do s o . The former obligates States _-;oe.rtias to 
ensure that all xigats under it are protected within their territory (article 2). 
The latter imposes general duties to see that its norms are respected as to 
discrimination (article 2) and .a£enElicd,d (article 3), and a more emphatic duty to 
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elininate discrimination regarding listed rigîits (article " ) , plus more specific 
duties to oppose racist propagonda (article 4 ), assure remedies for deprivations of 
rights uuider it (article 6) and to promet..-̂  racial tolerance (article 3 ) . In contrast, 
the duties under the AjlS^'^^^^- Convention are highly specific; States Parties arc 
to declare apartheicl ?jid those engaging in it as criminal .̂ ârticle .l).,- and to take 
steps to prevent, prosecute, try <md pimish in accordeaice -irith thoir-jurisdiction 
crimes of apartheid (a^rticle IT). 

1 7 . As to internationally-oriented obligations, a similar pattern may he observed. 
The Universal Peclaration lacks specific pirovisions. The Intornatienal Covenant 
recraires submission of reports on complieaice (article 4C;, and for States pe„rties to 
inform other States parties should they derpge/ce from that instrument's provisions 
(article 4 ( 3 ) ) , and to respond to coD.plaints by other States parties regarding 
Gom.pliance (article" 41) . In addition, the Cption;al Protocol to the Covenaait provides 
for responses to certain compla,ints by individuals (article 4 ( 2 ) ) . The Piscrimiination 
Convention also calls for reports (.ax'ticle 9(l))? i-esponsas to comipla,ints 
(article 11(l)) and article 14(6) (b)), plus informing other States parties whether 
^Xl acceptable solution to a dispiate regarding complion^ce has been found (article 1 3 ( 2 ) ) , 
Under the Apartheid Convention, the obligations are rather dissimmlai:. Parties 
undertake to accept and carry out caiiti-a£ar;'d3i3iPl decisions of cortevin interna,tiona,l 
orgeais (article Vl) , but thi.s appears to bo redundant in thiat such duties e.re alread;^ 
im.posed in more general terms ])y the instruments relating to those organs. A reporting 
requirem.ent is imposed (airticle • VIl(l)) , and States parL'ies ax'o to settlo their 
disputes regarding, the Convention by meiins of the Intexnational Court of Justice or as 
they n&j otherwise agree (article XII) . Also, in ms,tters of coctrĉ dition the Sta,tes 
parties are not to rego,rd crim.os of apartheid as political offenses (article Xl) -

1 0 . Eelated to these internationally-oriented obligations are provisions for 
implemientation machinery, which m.erit consideration before o.ssessing the patterns of 
obligations of the various instruments. ïîo sucli ma.chinoxy is created ixnder tJie 
'Ohivorsal Pcclara"t:ion, but the International Covonant estah]d-shos a hitman Pights 
Commmttoe (articl(.; 28) , and assigns it tĥ -: tasks of recoivin studying and 
transmitting reports of Ste/tes parties (article 40) , considering and reporting on 
disputes (article 41)? cind, when appropriate, referring such disputes to a conciliation 
comm.ission (article 4 2 ( 1 ) ) . The Optional Protocol'- -bo -!:ho Covencnant confers similar . 
competence upon the Human Rights Committee with 3?ospcct to individuals' complaints 
(a.rtiolo 4)5 find provides for possible reporting of -the views of th.e Com-mittee 
(article 5)" Comparable functions a,re assigned to a Comm41:tee on Elimination of 
Racial his crimination -under -bhe Racial Discrimination Convention (articles 8, 9, 1 1 , 
1 2 ( 1 ) and 14)» Under the iipartheid Convention, however, tiie -dunction of considering 
reports is assigned to "three members of the Commission of Ihû ian Riijilits designated by 
its cîiairman (article IX), and, as already mentioned, disp-nto settlement is otherwise 
provided for. A monitoring function is provided for the Co-mmission on Huuriaaa Plights 
(evrticle X). Einally, it is provided that an accused ma.y be tried by an iaiternational 
penal tribui-ial (article V"). 

•1 Ĉ  The aJbove pattern of obligations and implementr.-fcion mech.a;aisms does not present 
a clear spectrum in terms of effectiveness. Reporting is the chief vehicle for 
implementation under all of ttio instrumionts bLa.ving oxprcoss provisions for d'aties of 
S-bates parties. Obviously tho Optional Protocol, which has x-elcvance not only to the 
Covonant but aJso to -the'Raciam Discrimination Convention, i-eprosents an enhancement 
of potentiaJ- effectiveness in that individuaU com.pla.ints a.re caîJa.blo of bring.ing to 
light proble-ms 'unlikely to bo dealt with by compla,ints of S-Lates. Hotably, no 
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provision is included in the Apartheid Convention for individuals' complaints. Dispute 
resolution is treated differently under the Apartheid. Convention than under the other 
instrmaents 5 yet' all of them̂  m.ake it possible for disputes uo be settled without 
comepulsory process if the complainant so agrees. 

20. Instead of constituting a, i)a„ttern of incree^sing or decreasing effectiveness, the 
above .pattern may be understood as a function of the perceived purpose of each 
instrument. The Universal Declaration,' as an embod_imtent of the widest possible 
consensus on human, rights deserving internationa,l attont.lon, contains no express 
provisions rega,rding d.uties of States or creating imiplemente^tion ma.chinery. As 
discussed elsewhere, it a,mplifies terms of the Charrier, which has its c m 
effectiveness, and certain of its principles are given heigh^tened effectiveness 
through more narrow instruments, euch as the International Covenant on Civil and 
PoliticaA Rights. The Covenant is itself an instrument of wide consensus and its 
provisions reflect this by shaping implementation-related measures to deal only with 
Ste,tes parties, it being a.pparently contem_plated that the Covenant should a.ct-as a • 
vehicle for..eQhan.ei'ng.implementa^tion of the rights provided i:uider it within States 
tluat have.-.àlready• manifested acceptance of the validity of such rights. No express 
provision, attemipts to deal with. States that have not manifested sudh acceptance, and 
the Optional Protocol is also limited to States laanifesting acceptance. A similar 
treatment is provided imder the Racial Discrimination Convention, although the duties 
imder it a.re more detailed. 

2 1 . It is a^gainst this background that the distinctiveness of the Apa.rtheid Convention 
m̂ ay be a,pprecia.ted. Its na;me is derived from the term given by South Africa, to its 
racial policies [for reviews of such policies, see 'Onited Na.tions, Dag p[amma.rskjhold 
Library, Apa.,rtheid; A Selective Bibliography on the Racial Policies of the Government 
of the Republic of South Africa., 1970-1978 (1979) J, and its p\.irposé is to oppose 
such policies. Accordingly, although it may be .viewed as aiming in part at preventing 
the spread of such practices t o States parties, its primary thrust is against the 
practices of a non-State pairty. Moreover, to the ê ctent that the term apartheid is 
given a generic definition applicable to jpra.ctices of Stater; other thmi South Africa, 
it must bo presujned that no State indulging in ' such practices woixld also he. a 
State party to the Apartheid Convention. Accordingly, the dis'binctivo essence of the 
Apaxtheid. Convention is tha.t it a„ddresses the consequences for Stakces generally of 
conduct occurring within another State, 

22. This distinctiveness is of central nnportance to the question of ira.plem.entation, 
for unlike other related instrumconts the A£ant.he_id Convention cannot and does not rely 
on co-oiJoration of the State wherein, the reported himian riglits viola/tion ha.s occurred. 
On the contra-ry, it concerns itself with co-operation of States with.in which no stich 
violations liave occurred. Such an orientation requires osplcmation in view of the 
generaJ. concept of non~.in.terven.tion by Sta.tes in the d<.om.cstic a,ffairs of other States. 

23. Such- an esqplanation may be fcnxad. in the. use by the Apcarttieid Convention of the 
terms "crime against humanity" (oxticle l), and "international criminal responsibility" 
(article III), together with the general concept of international human rights. As 
described within, a. general obli.ga„tion to respect human rights a,tta.chos to aJ-1 Eiombers 
of the Ifaitod Nations by virtue of the Charter and the Universal Declaration. The 
precise dimensions of su.ch an obliga»tion, however, '.a.ro not explLicitly stated, in those 
instraments and the specificity wit.h which the j?ights t.ha/t must be. respected are 
defined, varies. The International Covenant and its Optional Protocol provide further. 
elab-oration of these rights'and, for States parties, of the obligations regarding them. 
• To the e::;cten.t thait sucli ela„boration. aimioimts to a sta/temient of a. general pr.inciple of 
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international law, it is binding- upon non-States parties as ' \ r e l l , and clee«rly this is 
more lihelj^ to he true with respect to élabora-fcion--cf-a; norm, than of institutioneSL 
duties as reporting and dispute resolution. ¥ith respect to racial discrimination, • 
even more detailer' elaboration is contain'-d in the Racial h: ncrimiination Convention, 
wi-th. comparable eifect, 

24- As a result, the hujnan rights instruments lee,ding up to tlie Racial Discrimination 
Convention may "be viewed on the one hand as progressively elaborating upon general 
princrples of international ISM respecting treatmient of races, oaid on the other as 
providing appropriate m.eans f o r States p^arties to assure raid enJiance their compliance 
with -these principles. The former is not dependent on express consent o f ps,rticular 
States whereas the latter i s I s i x g e l j de-pendent on s-'̂ich consent. 

25- The Apartheid Convention has a, sim.xlar duali-by i n its no/bure but what must he 
recognized is that two such dua,lities are involved. In defining apartheid and 
indicating that persons ought not be subjected to a generaJ treatmient, there is aai 
elad)oration o f a general principle compa^rable i n purpose to -bhe definitionâJL portions 
of rela-bed human rights instrumients, but highly specific. In a.ssigning c e r t a i n 
obligations to States respecting such conduct, such .as reporting and d i s p u t e resolution 
requirements, there is am ela.boration o f a consent-dependent regàme not grea.tly 
different from- -those o f other, -related, human .rifjiits instr-uments. 

26. Howevei-', the-re is a. significant departure from p-rior instrumients o f simmlar vein 
in the x)ronouncem.en-ts o f criminality aaid the provisions deaJing v/ith consequences o f 
this criminalization. Not all violations of rights enmcia-ted in other human rights 
instrujnen-bs have been, described a.s criminal. Ev-en raciaA discrimiination iS' not 
described wi-thin -the Racial Dis crimination Convention .3,s necessa^rily -amio-unting to 
crime. • This terminology - is applied exclusively to ajaxttieid. 'Accordingly, the 
specific conduct elaborated in the Apartheid Convention's proscription is not merely 
a more detailed treatment o f a human rights violation bprt also a seminal description 
of i\ cl-ass of interna-tionaJ. crimie. As tc 'bhe nnpa.ct of'-this on non-States parties, 
consonance of- the conventional language with general principles of international law 
is crucial, and to -the extent suich consonra.ice exists, -that l-_.n.guage is a-pplica.ble 
not.wi-thstanding"the consent of Sta,tes, 

27" Moreover, -the sa,mie is tr̂ ue with respect to ttie duties of Sta.tes to crimiinalize, 
-prosecute and punish such conduct. Tl'iis is in start: oorutrast to -the consequences c f 
reporting and dispute-resoluti.on -meais-ures, The difference IJ.es in -the fact tha,t 
particular consequences attach to international crimes under general principles of 
international law, including duties o f action against such crimes, 

28. Thus, just as the m^ere describing o f certain conduct a„s Aaiolating internaubional 
la„w does not rrifdce it s o , yet it ma,y be so as a general principle o f interna^tional laif, 
'so also describing certain ccndiict elS crim.inaÂ unô-or internahoionaA law does not 
ipso facto make it an international crime, likewise, stating that certain action 
ought to be token by States with respect to certain condxict does not ipso facto 
establish a general rule o f international I v M . but if -the conduct in question is 
actually an international crime, then certain obligations of Sta'tes flow from -tha't, 

29. liT. sixm, if "the various iiuman rights instruments touching upon racial matters are 
viewed simply as consensual arrangements among Sttvtes parties, -the Apartheid Convention 
appears duplicative thougii some of its provisions arc net themselves repetitious. 
However., when these instruments are considered as declarations regarding general rules 
" of international law, the distinctive role of the Apartheid Convention becomes clearer. 

file://'/rell


E/CN.4A426 
page 7 

It strives to define the international crime of apartheid anfi to express the 
consoqpLencos for States of that crime, mile at the same time extending particular . 
atten;fcion and proroctive m,easures to that matter in a mannoa- similar to that done under 
other Iruman rights instruments. 

30. As a human rigïits instrument, the iînanthjeid Convention is as well implemented and 
as well founded and drafted as kindred human rigiits'instruments. It is asga declaration 
of international criminal law that the A^axkhek^ Convention merits special' attention. 

31 . The particular legal questions relating to mode of implementation are addressed 
and assessed helow. Ik is useful, however, to first consider very general matters. 

32. Pij:st, it must be noted that the Apartheid Convention does not by its terms 
oktompt to class apartheid as a mere crime of extraterritorial effect, suit;f!ile for 
incLopendent action by individueJl Stakes or concortod action by gro-ap)3 of Sta/tes. 
Rather, it treats apa.rtheid as a ''crime against himian.it;'g " and one entailing 
"intoimational criminal r e s p o n s i b i l i t y . " Accordingly, ad.tk.oug'i various states may feel 
the harmful effects of tho crime, it is to be puaislied in the name of or on behalf o f 
the world community, •This suggests in itself tliat a uniform standard should be 
agDplied. 

33> Second, although the ij£an;kieid Convention is designed 1;o bo declaratory as to 
the actsconstituting the international crime of .ananUjxnLd, it may in that respect bo 
either over-inclusive or irnder-incliisive or both, in that tJic aictual crime's e:ristonce 

• cjnà. character are dependent not on that Convenrion ]')v:b on general principles of 
international law. As a result, the defini-bion given in article ll of the AnajrkajBid 
Convention may be viewed as conventionally binding upon States parties, but as to 
States that are not parties its binding quality depends on its correspondence to txie 
general rule of intejanntional law. Accordingly, actions by States parties under tho 
Â aakfaeixi Convention, even i-riien fully in keeping with tho terns of that Convention, 
are justifiahle as exei^oises of general international criminal law only to tho extent 
that .the 'Gorms of the Convention correspond with such general international criminal 
law. This is not to saiy tJiat actions vxiâcx the Convention would not bo otherwise 
justifiable. Rather, it is to say that in so far as kie AlxgrmiqM Convention purports 
to- ho a. declanation of general rules of international lax.m ac'bions' taiken pursuant to 
tha;t convention seek jus'tification in terwis of that body of law. 

34» Third, the search for appropriate Lieans of implementatio]i for this aspect of the 
Apartheid Convention is, if not easy, narrowly dravm. by its very nature implementation 
of criminal la„w is by criminal process, aand although significant va,ria.tions in such • 
process exist in different legal systems, the general nature of such process may 
rcadi3_y be recognized. 

35 ' The distinctj.ve chara.cto:c of crkminal process ma.y be aq^preciatod not only by its 
particular form but also by its distinctive purposes. Criminal law does not merely 
specijTy proper or im/propor forms of bc-ha.viour, a function of other law generala-y. 
Rather, it identifies behaviour in response to which pai.rticula„r m̂ eâ sures arce to be 
imposed not in the najie of or on beha^lf of som.eone disa/dvantag;ed by that condauct, but 
rather in the name of and on behalf of the community and its sense of justice. Such 
m_ea,s'aros an?e oom^monly termed "penal" or "punitive" in order to indicate that they axe 
not d.esigned m.erely to remedy past harm of a reriodmbabie tjqne, On the contrary, thejr 
s,TO directed at the future ;u'i the sense of generally deterring future condu.ct of that 
kind; by incapacitating the offender or by affecting the offender's will or inclination 



E/CN.4/1426 
page 8 

to engage in such conduct. Only in the sense of retribution do such measures have a 
remedial aspect, and this is aimed at vindicating the communitj'-• s sense of justice, 
'which was not in a tangible sense harmed end cannot in tangible forra be repaired. 

36, Because of this ultfQa,te purpose of criminal process, initiation and direction of 
such process cannot be left merely to interested persons or organizations, biit must 
rather be supervised by sorxeone qualified to act on hchaJf of the relevant comnnnity. 
The approp3?iate motiva.tion for initiation and direction of such process is concern for 
justice, 

37 • A second consequsnco of the purposes of crimiinal process is thâ t an orderly and 
relia-blo method for establishing facts must be utilized. The broad outlines of such 
methods include both general investigation and consideration of allegations by the 
accused. In sorie systems the majiner of receiving c-nd considering evidence may be 
higdily elaborate, but in every system an effort is mia/de to gather evidence widely with 
paurticular care to utilize the most reliable sources. |_It shouild he noted that, 
aJ-though instruments with an affirmative, human rights protection function, have 
involved som.e investiga,tive activity, the procedures followed ha.ve not been â s orderly 
and rolial)le a.s would be required for punitive purposes.. See, e.g., Eranck and Eairley 
"Procedural Pue Process in Human Eights Pact-finding by Intema.tionà.! Agencies," 
Â J..I,L,_ 3O8 ( 1 9 8 O ) ] . 

38, A third consequence is that criminal normes ana specified in great detanl. This 
is bocanse of the special need to be right when acting in the name of the community's 
sense of justice. Conduict cannot be fadrlypunished vrhen the community ha;,s not cleanly 
expressed, its intention that such conduct be a.voided. The matter is given further 
a.ttention in connection with the principle nu.lla_̂ p_ocna. .sine l e g e . 

39. The foregoing demonstrates that a miandate to rmplement the Apjirtheid Convention 
constitutes a. mandate to create the miechanisms necessaa-;̂  to set in motion criminal 
process. Indeed, bringing international criminal la,w to bear on this wrongful condu-ct 
has been an endur.ing cons id erection of those involved in ant i~apa.rthe id activities. 
See 5 for example, the report of the Ad Hoc Working G-rougD of Experts, entitled 
"Study concerning the question of apartheid from the point of view of the international 
penal la,w," '(E/CH.4/1075) • Ihe centrail institution in such a, process is a court, out 
related institutions may also be app;ropria.te in order to assist the functioning of the 
court. The tasks that require treatment in order for such v. court to operate m.erit 
sepa.rate ehctention. 

40. The uiltimate implementation goal of the Apartheid Convention may obviously be 
served by such an approanh in that the goa„ls of crrminal process are prevention and 
suppression of specific conduct. The extent to which criminal process on an 
internationa.l scale can secure in practice such goals also merits seponate consideration. 
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II. l î i iE ï ïMTiomiL cRiMniÂL LA:I/ COIISIDEHATIONS 

A- The annlication ol international criainal lav principles to 
intgonatior^^ 

4 1 , The International Con^ontior on tlie Suppression and Punishment of the Crime of 
Apartheid is an harm.oiîiotis oart of the gloho.l schem.e CJP international protection of 
human rights. As such i t must ho considsred and interpreted in tho light of other 
conventions in pari materia, Tc tho extent that those other relevant conventions arc 
specifically emhodiod in tho language and spirit of the Apartheid Convention, in 
particular article II thoraof, they arc incorporated therein, 

42. These rclovant conventions fall into tuo ca-tegories^ (l) convontions which are 
declaratory of certain specific hman riajits doomed protected hy the international 
lav? of human rights, and ( 2 ) convontions which reqviro signatories to criminalize 
certain violations of huaan rights in thoir national laws, to prosecute the * 
violators or alternatively to extradite persons accused or found guiltjr thereof to a 
requesting State. Some of these cop-̂ ôntions specifically declare the conduct in 
question to bo a "crime under international law" while others uo not state this 
specifically; tho object and outcome remain however the same. 

43" The conventions included in the first category, which contain declaratory 
principles on the protection of specific hrr.ia.n lights, do not hox-jover doom their 
viola^tions to he crim-cs under intçj:nad;ioncvl la'.: nor do they contemiplate 
criminaJization of the conduct in question under the ix-itionaA laws of tho signatory 
States. Howevor, thoy are none the less rolovaurt in the historica.l process in that, 
as tho embodiment of a. worldwide consensus of certain minimum standards, these 
prescriptions may evolve into proscriptions 'uhich m,a,y beccmie the object of enforcement 
measures including their criminalization under internabional la,w, or tho im.position 
imder international law of a duty to prcosecuto or extradite tho violators of these 
protected rights. This has boon tho oaso with respect to many international 
instruments aimed at the pjrotoction cf human rights which evolved ;fromi doclaratory 
principles to specific interncational iiroscriptions ha<,ving; a, pona.l character, 

44- The principal conventions in this catogory which, because they refer to a 
prohibition or protection against "racial discrimination", arc relevant to the 
interpretation and implementation of tho Ap5£iiL?''-̂  Convention aro : the Universal 
I)eclax3d:ion of Human Rights; tho International Covenant on Civil and Politica.1 Rights; 
the Optional Protocol to tho International Covonant on Civil and Political Rights; 
the Internationiil Convention op tho n].imination. of All Porms of Piacial Piscrimination ; 
the Convention on the Reduction of Statclcssnoss 5 ar.d, the Convention on 
Refugees. 1/ Pach of these instruments specifically refers to the protection of 
individuals against racial discrimination and is relevant in whole or in part to tho 
Apartheid Convention, and more P a r t i c u l a r l y to tho maaning of Article II, of the said 

1/ Por thie texts of those and other intornationaJ instrum.ents on the protection 
of mmian rights see Huinan Rights; A compilation of international rnstruiipeiTts 
(United nattions publication. Sales ho. P.YO.XIV.S). See also Unitcd_ Hâtions Action 
i_n the Pi eld of Human Rj./dits (United nations publication, Sales llo. E .74>XIV,2) ; 
h. Sohn and T. Euorgenthal, IiJ binnational Protection of Human Rigîits ( l 973 ) > 
J, Gra-ven, Problèmes c]q_ protection internationale dos droits de I'honmio (institut 
internationale des droits de l'homme, 19'59y« 
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Convention and the other provisions which implement it. (in ad-dition other 
Conventions ox the United, Nations and its specieEized agencies siich as the ILO and 
DKBSCO, which also inclndo provisions against "racial discrimination" .and, its 
consequent practices could DO deemed included, .in this category). 

45' INe significance of these Conventions lies first in that the Universal 
Declaration of Himian Eights was deemed by the International Couxt of Justice in its. . 
1S570 "Advisory Cninion on the Legal Consequences for States of the Contintied Presence 
of South Afiùca in Neuiibia" 2/ as incorporatedL in the mioaning .of. Article 55 of • the 
Charter of the United Nations. 5/ Thus, since the Universal Declaration of Human Rights 
is deemed to be the finrther expression of the words "Huoian Rights" of Article 55 
of t.he Charter smd since ./Vrticle 56 of the Charter states thtit the protection of 
"hrrnien rights" under Article 55 is "self-executing", the protections arforded by the 
Universcal D-claration of Huaan Rights arc apnlicable bo Member States of the • '• 
United Nations and binding up̂ on them. 

46. To the extent that the conventions deemed relevant and listed in paragraph 4 
above interpret• the specific rights ''nunciated in the Universal Declaration of Human 
Rights they mj.e.y, by incorpora/b.ion, be considered bind.ing on all Member States of the 
United Nations and not only on their signatory States, Such a binding effect would 
not darixa from each convention qiia, but from, the fact tha-t it gives specific meaning 
to specific rights embodied in the Universal Declaration of Humian Rights which, und.êr 
the decision of the International Court of Justice referred to in pare.g'raph 45 above, 
is deemed as incorporated in the m.eaning of Article 55 of the Charter of the 
United Nations s and that Article 56 of the Charter requires the Member States to 
enforce tho protection of these huiiimin rights. 

^7. In so far as the A'^artheid Convention prohibits conduct predicax3d on "racial 
discrimineution" x-zhich is specifically defined in the Conventions listedi. in 
paragraph 44 it oau be said that the Apartheid Convention incorpora/bes in its meaning 
of the prohibitecL cond.uct otatted in article II thereof the provisions of these other 
conventions to the extent thov are ar)nlicable, 

48. Mutatis mui1;andi, to the extent that tf e Apartheid Convenbion criminalizes certain 
extreme forms of "racial discrimination" as defined amd prohibited by the Convention 
on tho Elimina'bion of .all Eoms of Racial Discrimination, and that bhese two 
conventions give m.eaning to the protection against "racial discriroination" which is 
•giaaranteed by the UniversaE Declaration of HuiTiaj'gRights which Declaration is applicadole 
to Member States of the United Naiions through Articles 55 and 56 of the Charter as 
discussed in pa-râ graphs 45 sxid- 46 it could bo arrgried that by incorporation of the 
relevant provisions of these Conventions in the Declexation that Mîember States of the 
United Nations are obligated under the Charter not to engage in the practices'of 
apartheid as de-fined in article II of the Apartheid Convention. 

49- The second category of relcvamt conventions, naunely those which either d.eclaro 
given conduct to he "a crime under internai-tional law", or that the conduct in question 
should be criminalized undoi the national crimtnal la.w of the signatory States andi 
thus embody .the. maxim aut deO.ere aut judicaro, are: 

2/ (1971) I.CJ., 16. 
5/ Eoid., p. 57 et seq. See also Scliwelb, "The International Court of Justice 

and the Human Rights Clauses 01 tho Charter", 66 A.J_.I.L. 337 (1972). 
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(i 
(il 
(iii 

i±v 

(vi 

The îhoxcmlDGrg Principles 4/ 
Crimes Against Humanity Jj/ 
The Genocide Convention 6/ 
Tho four Geneva Conventions of 12 Aug:-t P̂ 49 
and the 1977 Additional Protocols thereto jj 

The Slavery Conventions SJ 

The Convention of the Hon-applicahility of Statutes 
of Limitation to V/ar Crimes and Crimes Against Humanity 9/ 

4/ In connection with tho Hunremherg Principles, Seo General Assomhly 
resolution 95 (l) of 11 PccorAor 3 9.;6 and tho Peport of tho International Law 
Commission covering j.ts second session (Official Hecords of the General Assembly, 
Pifth_ Session^ Simplement Ho, 12 (A/1316), ''vixrx H I , pp, il-14). See also 
M.c", Bassiouni and v'f. Neâiûa, Â Treatise on International Criminal Law, vol. I, (1979) 
p. 587. See also 7xocccdi^£^^rij£e^jh^^ 
International Military TiaLljiunal, 4;." vols. (1949), known as the "Bluo Scries". The 
ensuing trials were published under idio ti-ble Trials 01 Wai' Criminals before the 
Nuremberg I'Ulitaxŷ  Tribunal, I4 vols. (1949), knowr7 as tho "Green Series". Por an 
interesting account of the trial and tho accused, sec P. Davidson, The Trial of^thg 
_Germans (I966). Por a legal appraisal and description of tho proceedings, seo 
R. V/oetzel, The_ ffureniioer^ Trials ij2,..Intornational Law (196O) j J. Keenan and 
B. Brown, Crimes ~3,gainst Intornatienal Law (1950); S. Gluock, Max Criminals, Their 
Prosecution and Punisbim-cnt (19447, see also, P. Poltoralc, The _Huaremberg Epilofaie 
(1977)7 translated from the Russian by D. Skvirsky. 

^ For "Crimes Against Htmanity" see tho Huromhorg Principles supra« note 4, 
principle VI (c). Por a historical-legaJ. analysis of "Crimes Against Hujnanity" 
see Bassiouni, "International Law otnd the Holocavist" 9 Calif. West. Int'l L.J. 201 
(1979). ' . - -

6/ Supra notes 1 and 5? -a-nd seo also, E, Aronncau Jjp jJrdm-ic Contr-e l'Hujnanité 
(1961) and pf Pros ;;5 The Crime of State (S Vol.) (l959) • 

]_/ Geneva Conventions of 12 August 1949 ? 
For the Amelioi-a.tion of the Condition of the V/ounded and Sick in Armed Forces 
of the Field, 75 United Nations, Treaty Series, 31; For the Amelioration of 
the Condition of Wounded, Sick and Shipvorecked Members of Armed Forces at 
Sea, 75 United Nations, Treâ t̂ y-- Series, 85; Relative to the Treatment of 
Prisoner of Ifer, 75 Unitod Nations, Treaty Series, 135? Relative to the 
Protection of Civilian Persons in T.ime of War, 75 United Nations, Treaty Series, 
287. 

Protocols Additional to tho Geneva Convention of 12 Augu.st 1949? 19 June 1977? 
ICRC, (August-September 1977). 

'§y See suipra note 1, but also other conventions on the subject listed in 
M. C , B as si ouni, International Criminal Law: A Drsif t. Jnt emational Criminal Code 
(i960), at "A list of the Principal International Instruments" p. xiii, under • 
"Slavery and Slave-Relatod Practices" that lists 25 intojrnational instrunents. 
Appendix 2; see also B. DeSchutter, A Bibliofixanhy on International Criminal La.w 
(1972) and Eihliogragdiy on International Criminal..Law and Intg;riiatiqnal Criminal Counts 
prepared by the Secretariat of the United Nations (il/ClfT̂ TsŜ  . 

2./ 8u.-pra note 1; see also 37 Revue International do Droit Penal Vol. 3-4 
devoted to that suhject. 
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10/ See the United Nations "Declaration on tbi.e protection of aill persons from 
being subjected to tortunre and other cruel, inhuman or degrading treatment or 
nunishment" (General AssomUly resolution 3455 (}QC{) of 9 D-cember 1975),- the "Draft 
Convention on the Prevention and Suppression of TortvG."e" introduced by the 
.âssociaition InternationaEe de Droit PenaE before the Sub-Commission on Prevention of 
Diocrinunation and Protection of Minojrities, (E/CN.4 NGO/215) and /{S Revue 
Internationale do Droit Penal No, 9-4 (1977) devoted to that subject. Tlie Drhft 
.drticles before the ConmEssion ' s Storking Group are those contained in the official 
Swedish draft (S/CN.4/1285) which is quite similar to the AEJP Draft and Comments 
thereon (E/CN.^1514). 

In addition a Convention which is currently at the drafting stage should he 
a.dded % 

The dra,ft Convention on the Prevention 3,nd Suppression 
of Tort\,ire 1C_, 

50. The relevance of these Conventions is first that article I of the Apartheid 
Convention declares the conduct defined in article II thereof as "a crime against 
humanity" and thus incorporates hy reference Crim.es Against Humanity vdiich derive 
their meaning from the Hur-sjhberg PrincipEes = In addition the conduct prohihited by 
article II of the Apartheid Convention includes inter eEia conduct deemed a "crime 
rnder international law" and conduct regarding which g,n inte.rnations„l duty to 
piosccute or extradite eiaists und.er the erovioions of the Convention listed in 
paingi-aph 49- Thus ajrticle II incorporated to the extent applicahle some of tho 
provisions stated in these conventions and is to be interpreted in light of the 
m.eaning. of these other Conventions whicbi. prohibit the same conduct. The difference 
between the prohibition of a.rticle II and the prohibition started in these other 
Conventions is thad: the Apaiqtjieicl Convention prohibition .refers to specific condaict 
done in furtherance of a nolicy of "raciail discrimina/bion" while the other I 
Conventions with the oxceotion of the Genocide Convention do not limit their 
jorohibitiens and violations to that particular pia-pose. 

51. Article II of the Apartheid Convention incEudes a nimibor of specific 
prohibitions and violations therecf deemed cr.iminafL irnder international law which, as 
discussed above, incorpojra.te the meaning of other specific protections and 
prohibitions contained in some ralevamt conventions listed in pa^ragraph 44 whose 
binding effect -on Member Staxtcs of the United Mations is discussed in para.gra,phs 45 
and 46 and other snecific prohibitions sind viola.tions contained in some relevant 
Conventions listed in paragranh 9-

52. In so fax as article IV of the Ana^Mdieid Convention requires States parties 
to "prosecute" amd "punish" the violators of ax'tidc II of the Convcnt.ion, and 
airticle V contemplates the enforcement of these violations by meanns of an 
"internadbional pen.:', trib-unal", £ind, artic:...) .IX requires 3taE:.s pa..rtiss to "extraxlite" 
perpetraiors of su.ch violaabions, ib ?s therefo3.''o necessary in ord.or to 3a:.tisfy the 
principle of legality in criminaE law, nulluju.crimen sine lcgo_,__nulla poena. 
sine lego, which is a "genciral principle of international le^-r recognized by 
civilized noitions", t,ha/b ax'ticlo II bo given more specificity in order to avoid { 
vagueness, ambigu.ity and incorporation by reference or annalogy of other relevant 
treaty provisions de-amed incorporated wi.thii! the meaning of article II of the 
Apartheid Convention, 

http://Crim.es
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1 1 / Prof. A. Schwarct.z.enbergor reported, that in 1-474 one Poter Von Hagenbush vras 
•prosecuted by an international tribunal of tho Holy Roman Empire for war crimes in 
'Breisach, Germany^ "The Breisach Max Crime Trial of 1474" Thê  Il_aipches4cei" Gu-ardian 

27 September I946, see also do Barrantf», H i s t o i r e des hues de Bouxgorcne> 
Vol. ix ( 1837 ) . ' Another nrccedent could also 'bT that of the'trial in Naples of 
Couradin Von Hohenstofen for initiating an "unjust war" in 12685 though the 
composition of the tribuna.l wa.s not intorncitional5 see Bierzaneck, "The 
Prosecukion of Vfar Crimes" in BavSsiouni and Nanda, supra note 4« p- 559; 560, 
Another possible precedent is the decision Of the "Allies" at the Congress o f 
Aix-La.-Chapellc of 1810 to detain Napoleon Sonaparto on the Island, o f Elba for 
waging unjust wars. See Ballot, "The Detention o f Napoleon Bonaparte" 
39 Temple L. Rev. I70 ( 1923 ) . 

1 2 / See bh"igh1:, History of the United Nations V/ar Crimes Commission (l943)s 
Proceedings in the Trial of the îîgjjpig bkx CriminaEs Before International lElitary 
Tribunais (1942) /p V O 1 S / ~ ' R . \foclzei 7'TL TItoernipoirg EiE-lLg'. e~(l97ËT; ' Ruling, "The 
Nuremberg and Tolsyo Vfar Crimes i'riulu", in liaosioxaii and IFanda, supra note 4, p. 59O, 

•13/ See General AaaejEoly, resolution 1137 (XIl) of 1 1 November 1957. See also 
the note by the Secretary- General entitlod "International Criminal'Jurisdiction" 
(Official Records of tho General Assembly, Twelfth pe_ssion; docuraont A/3649) a,nd the 
memorandtma submitted by the Georetary-Goneral of the United Nations entitled 
" H i s t o r i c a l Survey of the Question of Cr iminal Jurisdiction" (United Nat ions 
publication, Sales No. 1949«k .8) . Eor a documentary history of the va.rious projects 
for the c3rea.tion of au; international criminal jiurisdiction, see B. Ferencz, jNie 
I n t e r n a t i o n a l Criminal Court ( l 98u ) 2 Vols, See also, J. Stone and R. V/ootzel, 
Toward a Fo3.siblo International Criminal CovuE ( 1970 ) , 35 Eovpio Inter^ationaEo de 
Brgit _ FonaSL No. 1-2 (1964^ devoted to that subject, and 45 Revue Internationa.1 de 
hroit Penal No. 3-4 (1974) containing tho contributions of the AEBP to v" 
United Nations Congress on Crime .krevontion and Criminal Justice, Geneva, 
September 1975 devoted t o the subject o f "La Creat ion d'une Justice Pénale 
Internationale". The P. ej/ ue _ I n t crnati on a 1 d e I) r p i t ̂  P on a 1 contahned scholarly writings 
on thin subject in its issues of 1928, 1935, 1945 <T-nl 1952 as w e l l as others. The 
AHW has traditionaEly supported tho creation of an intcrnaEional criminal couoat as 
witnessed by the positions it has tcEcen at its vaixious International Congresses, a„nd 
those o f its distingtdshod m.embo.i-s among them; Pella, Ponnodieu do Vabres , Saldana, 
Graven, Jimenez de Asua, Setillo. C o m i l , Bouzat, Jos check, Rom.oshkiin, Herzog, 
Glaser, jjautricourt, Quaintano-RiI/oolos, Aironoau, Mueller, Be Schutter, T r i f f t e r e r , 
Lombois, Plawski, Ferencz, Oehler, Zubkowski. .Becaiuso of the numerous w r i t i n g s on 

^ ' Institutional setting; pi-ogross towards 0TQ3Jéi-S>IL.SÎ^S:£i 
international criiaiiial. cotgrt 

53. Article V of the Apartheid, Convention contemplates the creation of an 
'•international peiial tribunal" to enforce the violations of Article I I of tho said 
Convention. Thus the legislrrLrlve authority for the creation of an International 
Criminal Court is clearly este.blished. 

54. The only precedents save for an isolated historical instance l l / arc the 
Nuremberg and Tokyo war crim.es tribunals which were ad hoc international criminal 
courts. 12/' There are no other enamples of such tribunals in contemporary history. 

55. In 1951, a drtift statute of an international criminal jurisdiction (A/2136) 
prepared by a committee of exports was cubraittod to the United Nations and in 1953 
a second draft (A/2645) was submitted based on the work of another committee of 
experts. Both drei'ts ̂ /orc tabled but no further action wê s taken by the 
United Nations on thomx. I 3 / 

file:///foclz
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5 6 . The principal reasons for this action could ho srumaarized-as follows: 

(i) There eristod no codification of international crimes. In particular 
aggj:ession IJy' had not heon defined a.nd thoso other- customary amd 
conventional crimes wore insufficiently defined, with few exceptions; 

(ii) Tho proposed international criminal jurisdiction contemplated the exercise 
of its jurisdiction over all international crimes, including those as of 
then doomed insufficiently defined; 

(iii) A "General Part" dealing witli principles of rosponsihility and other 
matters usnally included in a "General Part" of the criminal codes or 
laars of most legal s-ystomo ha.d not hsen olahorated and wha,t was proposed 
by the two United hâtions Committocs of Ejqpertc who prepared tho 1 9 5 1 
and 1 9 5 5 drafts did not obtain sufficient consensus; 

(iv) Tho absence of an inteimational criiainal code containing both & "General 
Part" and a "opecial Part" (tho crimes) violated tho generally accepted 
principle nullrm- crmiion sine logo,, nrdla noena sine logo; and 

(v) • The two drafts nacessitaPi:ed aon amcnc'iment to tho Charter of the 
Unitou, Nai-tions which was impracticail. 

the subject by tho a.bovo-mentioned scholars amd others it wovild be impossible to 
cite them all, but see Bassiouni supra note 0 "Bibliography" p. 1 7 5 * Eor throe more 
recent initia,tives resulting in the cuhmisoion of a draft statute, see the 
International Law Association, "Praft Statute for an Intorna.tionaol Commission of 
Criminal Injua-y" adopted by its Interna-tional Criminal Law Committee in Paris, 
May 1 9 7 9 » Proceedings of the Intarna.tionaJ Lax/ Association (Belgrade 
Conforonce I 5 8 O ) p. A: and "Draft Statute for an Internationa,! Criminal Cornrt", 
VJorld Poaco through Lax-f, Ahidjam V/orld Conference, Auigust 1 9 7 5 (edited lij 
Eobei-t K. l/oetzel); and a "Draft Statute for a.n Internaiional Criminal Court" 
prepared by the Foundation for tho Creation of an Internationei Criminal Coinrt,' 
SCO also IL. do TIa,ajn "The Procedunral ProhlemiS of a Permanent International Criminal 
Purisdiction" in Do hostraffing van inhroulcon tegen hot oorlogs - en het humanitair 
necht (A. Beirlaon, S. Dochx. P. de Ilaan. C. Van don hijngaort, cds., 1 9 3 0 ) 
p. 1 9 1 . ' . 

IJJ General Assembly resolution'3514 (XXIX) of 1 4 Docenfeer I 9 7 4 . Soo also. 
B. Fercncz, Defining International Agronossion ( 1 9 7 5 ) . 
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(i) Direct responsibility for individusA conduct; 

(ii) Command responsibilit;/ for a.cts of subordinates; 

(iii) Individual responsibility for failuno to act; 

15/ "S 0 e- P as s i ouni supra note 8 . 

16/ "Por diiroct responsibility of 'individual conduct", "Comidand responsibility, 
for acts of subordinates", "Inciividual responsibility for faAlure to act" and 
"Individual rosponsihility for panticip;ating in crimnnal organizations", see tho 
"Hunom-bcrg Principles" surra note 4. Por some .generoA.: vrorkc seo Komairov, "Individual 
Responsibility Under IntornationaA Lav/: The Hirromborg Principles in'Domestic Legal 
Systems", 29 Int'l & Comp, L.q. 21 ( 1 9 8 O ) ; Jjiri11o Ponalo jntopnazionaAe 
(Consiglio Suporioro dolla. Ilagistrhtuaxi, 1979); O^'Lomibois, Droit I-'onail International 
(1st od. 1971, 2d ed.- 1'979') ; •'Groon, "An International Criminar Code - How?" 
3 Dalhousio L.J, •56'0,' 56I (l'97'6)'î 'Dinstein, "International Cariminal Lav/", 5 
-ïSl§i?JLJL'J-r-.ALt_̂ iï̂  i -T^ • (197-5) La EelgAgue ot le Droit International 
Penal, B. DeSchutter ed. Cl975)? Oohlor, Internationales Strafrecht (l974)l 
I Special-issue 45 Revue • Internationale de Droit PenaA 3-4 (1974) , ÇP,'In/eĴ pa"fcioiial 
Criminal • Law ; • Triffteror-in .Bassiouni and Panda, A Trea.tise on International 
Criminal Law vol. II (l974) pg- 86-^96; K.C, Ba.ssiounl end V.P. Uanda, A Treatise on 
International Criminal Lav-/ (1973) '̂ 'Wo volum-es; Munch, in Bassiouni and Handa, 
A'Trea'tise-en- International. Criminsil Lav/ vol. I (1973) ng. 143-55; P. DoSchuthor, 
A Bibliography on International CriminaA Lav/ (l972); -S. Plauv/ski, Etude dos Principes 
Pondam.entaux du Droit Interna-'bronal Penaî~TÏ972) ; 'S. Glaser, Droit Penal International 
Conventionnel "/igTO);-' 0. Triffteror, '.Dogimatische., Untersuchungen zun En-tv/icklung"'des 
Materiellen Volkers-fcrafrochts .sait Hujnhorg"Tl966T; G.O.W.' Mueller'and E.M. -Wise,"., 
International Criminal. Lav/ ( I 9 6 5 ) ; V, Pella, La. Guerre-Crime et les Crimipeîs de"'G-uèfre 
(I96A; 3. Glaser, Infraction Internat!onai.le .1.1957),î .A, (guintano-Rippolos, 
Tratado de Derecho Penal Interna.cional y Internacional Penal (1956) tv/o vo Iubos ; 
H,-H. Jescheck, Die Vorantlichkoit dor Staa/'csorgane Hach Volkorstrafrecht (1952); 
V. Polla, La Codification du Droit Penal InternationaÂrAÎ9'52y; H. Lavi, Il Diritto 
Pénale InternazionaA? (l9''[971 Radin, "International Crimxes", 32 lov/a L. Rev. 33? 
46 (1946) ; H. Donnediou d.3 Vabrss, Introdiiction a l'Etude du Droit Penal International 
(192.8); M. Travers, Le Di-oit 'Penal Internationale et sa Mise en Oeuvre en Temps de 
Paix et en Temps de Guer-i'o (1920-22y f i'̂-''̂  voiujiios; Meili, Lehrbuch _̂ dos 
Internationalen StraA'rechts und S trafpro c e 3 s ro cht s (19IO); Hegler, Prinzipin des 
Internationaled fPtra.frechts (l906) . 

57, In 1972. a Special Raport was prepared oj the Ad Hoc Uorlring Group of Experts 
of tho Commission on H-oman Righto entitled "Studjr Concerning tho Question of 
An^ntH-uxl from tho x'oint of View of International Ponal Lav/" (E/CH.4/1075) d̂iich sets 
forth the basis for tho creation of an intornatienal criminal jiirisdiction in accordance 
vrith articlo V of tho jhoarthcid Convention, Ho action was taken on that report and no 
further implementation of articlo V of iSio Apartheid Convention has boon proposed 
inrbil recently, 

•Apsĵxl̂'̂ij-...g;:̂..ij-." .^^"^^^"^^^^Q" crime; special'issues on responsibility 

58, Eased on article III of the Apgjtheid Convention and in accordance v/ith 
resolutions of tho Comîiission on, Hvunan Righto and the Ad Hcjq Ckroup of Exports on 
Southern Africa, tho basic princinlc of responsibility adopted is that of direct ' .. 
individvial responsibility. Hov/ovor, this basis of responsibility is much too narrov? 
under article III and under internationcA czciminafL lav7. 1_5/ 
59, In so far as tho Apartheid Convention docLares that tho, conduct prosciaibod in 
article II constitutes a'crime under • int-erno.tionoJ, ,lav/,, thp,„p.rinciple of 
responsibility thereunder should conform tc establishod norms vrhich aro: l£/ 
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(iv) IiespcnsiEility of ccrporato entities; 

(v) State resnonsibility; 

(vi) Tho non-applic3,hility of tho defsncc of superior • orders (if a moral 
choice existed). YjJ 

60. 1/hile international criminal law contsm^ilatos only tho punishment of 
individuals, the responsibility of corporate entities and that of the State can be 
deemed to be a quasi-criminal rosponsihility for which fines and punitive damages 
aro the appropriate remedies. 

61. The nrincinle of Sta4:e responsibility for x-rrongful conduct should also apply, 13/ 
and the appropriate remiodies would be remedial legislative and administrative action, 
reparations and dam̂ ŝ ges. 

"-'-̂ • Some considerations on tho potential impact of creating an 
international penal system to nrovont and ounish the crimio 
of apartheid 

62. The prevention of ci.parthoid can be accom.plished throp.gh the processes of 
international criminal law only to the extent that tho threat of pimishmont deters 
sn.ch condvict, the corollary of which is that actua.l imposition of pionishment can be 
accomplished in order to achieve specific deterrence through retribvrbion, 

• 
Y]J Seo the "Nuremberg Principles", .surira note 4> Y« Dinstein The Pefense of 

Obedience to Sn.perior Ordors in International Law (1965) and Vogler "The Defense of 
Obedience to Superior Orders in International Cx-iminal Laa-/" in Bassiotmi and Nanda, 
supra note 4-

18/ See Yearbook of the Intornationa,! _Law Commission, 1978, vol. II (Part Two) 
(United Nations pu-blication, Sales No. E,79,V.6) pp. 74 et sag,, document A/53/IO, 
chap..- III. .See a.lso "Tho internationally wrongfr.1 act of the State, source of 
international responsibility" (a/CN.4/246 and Add.1-3) reproduced in ibid., 1971? 
vol. II (Part Ono) (United Nattions xmblioation. Sales No, E.72.V.6) (Part l), 
pp. 199 et seq ., citing landm.ark decisions of the P.C.I.J, amd I.C.J, âs well as 
arbitral decisions. See a.lso ÎÏ. l/hitomian, A Digest of Intornationa.l Law, vols. 1 and 
8 (1968); A. Vordross, Volkerrocht (5th edTl964); G. Balladore-Pallie'ri, 
Diritto In_ternazionalo PubîTcoAsth ed, 1962)5' C, Rovisseau, Principes Goneraun;: do 
Droit International Public Tl953); Gkiggenheim, Traite de Droit International 
Pu-blic (1953); HTTCcloen, Principles of International Law (19^5271 ~, Oppenheim, 
International Law, vol. 1 (Lautërîiacht 8th ed. 1955) ; G-, - Schvrarsenberg, 
International Le.w (3rd ed, 1957); J« Personnaz, La Reparation du Pro jadicc en Droit 
International Public (1939); C. .Eagleton, ThiO Responsibility of States in 
International Lax-r TÏ928 ) ; C. do Visscher, La Responsabilité des~ltats (1924); 
D. Anzilott.-i, Teoria Générale .dclla Responsabilito della Stata nel Diritto 
Internazional8~TÎ9Q2), reprinted in D, Anailotti, Corso di Diritto Intarnazionale 
/1928 ) ; K. Strupp, Handbuch dos Volkerrochts - Da,s volkerrechtliche Delikt, 
vol. 3 (1920); G. Vattel, he Droit des"Gens (133777 
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incapacitation, and iinally rohabilitation. -Accordingly, tho efiectivoness of any • 
nenal measnres c'opcndo on the machinery implementing the system and its prompt 
and certain operation. In that respect, an international penal system is no 
different from a national penal system. }S)J 

1 • I.n.DI_vidua.ls in Strates with anajthoid as policy 

(a) Present threat of pmnishmient 

63. It may H E assumed that no State irith G J D A R T H E I D as an offioial policy woiild 
adhere T O a dra,FT convention and protocol 3,0 nroposea in the present study 
(Parts Ill'anci IV), and therefore no such Cte/to would he hound H Y its express term.s i 
As a result, the existence O F such an instrument would in itself have no effect on the 
a-menahilitjr of persons within stich a State to an international criminal process. Stich 
States v/ould refuse T O comply with requests and orders O F an international enforcement 
system and such refusal T J O U L D leave miatters as thejr xfore before the instrtmient came 
into existence. However, any individuel who had committed crimes of apartheid would 
find I T necessary as a matter of prudence to refrain from going into T H E territory O F 
any State who is a party T O the draft convention (Pan't III) and the 
Protocol (pa.rt IV). The S A A B O deterrence a-pplies to other States with which States 
parties T O the draft Convention and Protocol have extradition relations and could 
secure the suxrcndor to themi of such a person. _20/ 

64. Accordingly, T H E chief impact O F the draft convention and protocol would be 
T O limit offenders' freedom, O F travel, which is a small but perceptible punishment.. 
The greater the nunber of States parties to the d:raoft eonvention and. protocol, and the 
stronger the expectaition that that individual's acts were laiown T O the miachincry 
tmdor the draft convention and protocol, the greater the imipact O F the restrictions 
and limitavt.ions. 

1 9 / See A. Pa^gliaro, Principi di Siritto Pénale (I98O) 
System of the USSR (M.C. Bassiouni and V. Savitski ods. ) (l979); E.R. Zaffaroni,' 
I'-'Ianuel do Here oho Penal (l979); IhC. Bassiouni, Substantive Crim4"a.I Law (l97S)? 
R. Carranca„, Y Trujillo Uerocho Penal î'Iexicano (1977)? H, Hungria and H. Pragoso, 
Comenta,rios ao Condigo Penal (1977)5 A. Odah, E3l^ain_Jkïimin^ 
Positive l7aw (in"Trabïc) tx/o volumes (l977) 3rd ed.; F. ïîunoz Conde, Bcrecho Penal 
"(197675" " S .""Renneberg, gErafrecht (l976); H,-H. Joschock, Lehrbuch .das Strafrecht 
(1975); PI. Mostafa, Principes do Proit Penal des Pa;/-s Arabes" ~(l9'/3T7 Merle and 
G. Vitu, hroit Criminel (Î967)~ and M. Ancel and Y. Marx, Les Code Penauoc Einropeens, 
three volunies (l95S ) • ' 

_20/ See V.E.H. Booth, British Extradition Law_ and Prpcoduros (l980)| , . . . 
C. Van den Wijngaert, Tho PolTtical Offence Ex.ccption_Jo_ EjKtraji (l980),-
M.C. Bassiouni, Intornatio_naE_Ext"radition and VforId Public" 0rder~Tl974) ? !• Shearer, 
Extradition in Intcrnationaf 'ZsTTXvyjT) l T. Vogler, Auslieferingsrecht und 
Grundgesët7~(l969T; BecLU 'international Extradition "(1968) ; and A. Billot, 
Traite de l'Extradition (le'TÏ). See also \1. Pisani and F. Mosconi, ̂ odice délia 
Convenzioni di Eotradiziono E Bi Assistenza Giudisiaria in Materia Pencil£~*( 19797' 
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65. Individuals m y also be tried-in absentia, as is theoretically possible under 
the draft convention and nrotocol and that would have the same if not a greater 
deterrent effect on tho• raobility of such persons beyond their State's boundaries. 
Ajnothcr considora-tion whicli hfis negative implictxtions on the proserva,tion of world 
order is the nossihility that such persona found grdlty may become targets for 
violence or death by liberation miovcments or terrorist organize^tions or even by 
individuals. Such a result might serve "as a deterrent,- but no legal systom would 
tolerate, mnch less advocate, enforcement of its judgements-by Iciuless action, a l l 
a-uthoritios concurrin-g that such conduct undermines the integrity -of the "leg&l system 
as an instrument of justice and the stability of world order. 

66. Expectation of investigation and prosecution and actual commencement of an 
investigati-on for nrosecavbion is aEso a dotejarent, but it could aEso-be relied upon 
by lawless persons or organizations as pretexts for violence. 

67. Stigmatization resulting from investigation, prosecution or convEction would 
also be an effective remedy, narticularly where world wide publicity attaches to the 
fact. But''such factors are contrary to all theories of rehabilitation and 
resocializeEion, 

(b) Future threat of nunishaent 

68. The greatest threat to individuals residing in States with apartheid as policy 
would bo in the future. Policies of States are subject to change, and in the ca,se of 
A J D ^ r h h ^ d tho ;policy is moot kindly described as A doomnd anachronismi. However, 
offenders may view their offor-ts a.s postponing the inevitadble so that they may reap 
the benefits of the exploitation aspects-of apartheid as long a.s possible before 
fleeing the State. The absence of a jtirisdictionaE bê sis for other- States to b 
prosecute themi. m.ay leave such offenders veith the impression that they cannot be 
punished outside their S-tate, an-}d it shoulc be noted that the Apartheid- Convention 
itself m^erely req^Eros StaE:es parties to -punish offenders according to their own.. , . . 
rules o.f jurisdiction. Thus, the absence of any mochanismx for exercise of 
internaEional jurisdiction is a serious'-problem. 

69. Extradition limits -fche possibility of evading punishment, but offenders may be"' 
optimistic about finding themselves in a State that will not hold them"for 
extradition. Unfortunately that •optimism may not be without basis.- Many States 
would regard apartheid as a political offence and. wovEd reftise to extradite an 
offender to the Sto.to 'wherein the crimes v/ere comritted if the - government X\rero 
changed. Moreover, even States parties to the 'Apariheid Convention, -v/hich are 
obligated not to regard a.-pcmgtIio_id âs a political offence, imight lack-'a legal basis 
to hold such an offender until a treaty of extradition was arranged with that 
offend-or's former Sta/bo, so tha/b during the period .of government change-many offenders 
would be able to pass -bhrougiri oven such .States. , . . „ . . 

70. Under the draft con-/ention, and protocol, however, the list of pla.c.ea for even the 
most temporary asylnm would sliri:hk in .relationship to the ni-UTibor of States parties. 
to that S t a - B T K B C and the imaltiplior effect of th-oir extradition relations .'.with other,, 
non States pairties.. Thus, the choice of an ultimate place of .asyliiJB might .be. 
severely limited, 

71. States rekactant to enforce the provisions of tho Apartheid Convention 
in their national system^, may find it .more politicaEly convenient and a,cceptable 

recognizing an internationaE penal jurisdiction. 



E/CS.4/1426 
pa,ge 19 

Individuals ij:̂  othar States 

72. In States not having an official policy of apartheid hut which may he 
occasionally instituted may consider acts of apartheid either as individual 
perpetrators, illegal govornm.ent activiti-s. or ao possible fut-jxe government policy, 
if that State is a narty to tho draft convention and protocol, complaints to the 
Procuracy could result in their conduct's being brought to tho attention of 
governm.ent officials, or other government officials, and that would he. an effective 
deterrent to such Oi-ctivitios 

73. With rcsnect to non States parties, tho draft convention and. protocol permits 
tho investigation, prosecution, adjudication and punishment of such acts • • 
irrespective of whore they arc comdîiittcd. Thvis a certain deterrent effect can ho 
expected, . 

74. The independence and Pîmartialitir of tho draft convention and protocol machinery, 
and particularly ,tho counrt, are an induceEient to States, v/hether parties or 
non-parties, to assist in the effective fumctioning of these organs, particularly 
whore States can foresee, as in tho case of tho draft convention, the possible 
G3q3ansion of the j-'orisdictions of its organs cc other international crimes, which 
is a prospect freOi_uently hopod for by a nuraher of responsible personalities in many 
States. 

2 • Threa-t of punislmment to States 

75.» HiGtoricalj,y, penalties for a State's wrongful conduct cam bo imposed only hy 
virtue of military domination 03: the coerced consent of the affected Sta.to. However, 
tho United Hâtions has angered a new era,- and such sanctions aro now within tho 
exclusive province of tho Security Council, • • 

76, At issue here is not tho resort to the Secuxity Council for sanctions whether 
oconamic or militany bocaaisc that is defined the law of tho Charter of the 
United hâtions. What is aPc issue is the concept of fines or repara/fcions as a 
miOasune of punitive damages against States v/ho engage in internationally established 
wrongful condu_ct. 21/ 

77 • The economAc impact of suich fines could have an imnact on the international 
trade of such & State and_ be the m.ost offectivo deterrent a^gainst wha,t is basically 
a crime of State policy, ovon though it is carried out hy indnviduals. 

78. Finaily, the effect of condemnation on world public opinion, and the potentiai.1. 
dAplomatic isolation of such a Stato would cAso have sérieras dsterront implications. 

4• Transnational co3rP'''nrfix?-

79» Surprisingly, perhaps, ono of the most proirAsing areas for deterring 'apartheid 
may be in connection with t3:aansna;fcionaA corporations (THCS). Becauiso TS'Cs may hs.ve 
property in the territory of States parties to tho docaft convention and protocol, the 
threat of fines to bo levied against ouch property maiy bo a very real and effective 

_21/ See .supra noi 
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22/ See the .mcmoranda-ua prepared by tho Secretary-General of the 
United Hâtions on the suppression of slavery (ST/^SOA//.). See, too, Handa and 
Bassiouni, "Slavery and the slave trades steps towaa-ds its erad.ication", 
12 Santa Claja Law, 424 (1972). 

2^j See the Renort of tho Group of Three established under tho 
International Con-Jention on the Supnrassion and PunisHment of the Crime cf 
Apartheid (S/CH,4/l328). 

deterrent. In the face of encn. a threat, TECo could he forced to choose'hetneen 
dealing with States with a policy of agiartheid and States parties to tho draft 
eonvention and T)rotocol, 

00. One major cpaalification must he stated, however. Further clahoration is 
required before any process against TlCs could he attempted to distinguish between 
corporate policy that in fact aids apgyrtheid and employees who may or m.ay not be 
part of that decision-malEng process, and corporate policy that in fact defeats 
apartheid-. 

5 • p_tji er const do rations 

81. The creation of intor-national penal systems-as proposed in tho draft convention 
and protocol while largely dependent for their effectiveness on the co-operation end 
su-î port of States parties, none the less oreate a, m̂ omentuu?- of its own. World 
public opinion tfould bo affected bj^ the very estedolishment of any of these two 
alternaEive system-s, a,nd it would certainly be shaiped by its activities. Ultimately 
it is not international instrrmionts or institutions v/hich significantly altei- Sto/bc 
or individual"'conduct, though they, contribute to it, b"ut it is the change in individual 
and social values which prod-uces the desired result. One has only to consider that 
slav^ory has now been almost eradicated not by the force of international enforcement 
machinery but by the cumralativo impact of .measures including international instruments 
which brought the change in socioE values that was the direct cause for its 
quasi-erad-ication, 22/ 

82. It should also be noted that States parties to the Apartheid Convention .arc bound 
to use their nationaE legaE system to investigaEe, pi-osec-uto and punish the crim-o of 
apantheid irrespective of whether there is an internationaE penal enforcement i-iachinery. 
That duty would still continue to exist even if an international penal sjrstem is 
established. 2^/ 
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III. DHilET CŒiYmSIŒ •CE THE ESÎA3LISÏÏÎ3I3IT OF M OTTSHKATIONAL 
B:;ME IEJSJIEII FOE lEE EEPEECSSIOîT EÎE) PIEIISïîElIT OF 'TIEi; 
GEIEE CI' IIPEIIE-ID IJID OTHEI: UTESIuLlIICaHI: VJUmS 

P M T I, PAPURE OF THE lEIBH'ML i\PE ITS ORGMO /.HD POV/EES 

Article^ 1 

PPPPOSES 

An International Penal TriPnnal is hereby established for the specific 
p-ccrpose of enforcing the penal provisions of the International Convention for 
the Prevention and Svropression of the Crime of -̂ ^̂ art]i_eici, and any other 
international crime tho States Parties rr^ny \iish to inclnde viithin the jnxisdiction 
of the Trihimal by Supplemontal Agroem-en.t. 

i\nticl<̂ _2 

ïhlTUIA] OF THE TRIBPHAP 

The Tribunal shall be a iDermtuient body, occupying facilities and performing 
its chief functions at the Palace of Justice in the Hague, an.d using as its 
official languages, those of the United Hâtions. 

ArtiGle_ 3 

ORGAHS OP TIED TRIBUHAP 

1. The Tribunal shall consist of the following organs: 

(a) The Couctr 

(b) Tine ProcLneacyp • ' 

(c) The Secretariat; and 

(d) The Standing Commiittee of States Parties to the Statute 
of the International Penal Tribimal. 

2, The functions rond competence of the a.bove organs shall be as described in 
Peart III of this Convention. 

AiMmciLe _4_ 

JURISPICTICH 

I, The Tribunal shall have jurisdiction over "gra.ve breaches" of article II 
of the International Convention for the Prevention and Punishment of the Crime 
of î ĝaxtjiejLd, namely s murder; tortujre ; cruel, inhuman, or degrading treatment 
or punishment; arbitrary arrest and detention: and., 

2„ Any other act or conduct deemed an international crime by virtue of a 
multilateral convention in force which declares that act or conduict to he an 
international crime or imich requires i'bs contracting parties to criminalize 
it under their national laws and to pjrosecuhce or extradite its porpetrators, 
provided that any party hereto who wishes the Tribunal to exercise such jurcisdiction 
does so by virtue of a Siiprolemental Agroemnnt to this Convention. 

file:///iish
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d O M h ' M i n T C h ; 

lo Ihe Tribunal shall bo corapetent to investi{;ate, prosecute adjudicate and 
punish a n j r person or Inaai entity accused or .guilry of: 

(a) A "grave brwach" of article II of. the International Convontion. of the 
Snpnression. a n d Pinishniont of the Grime of .".pjartîiajirl a s defined in anticle A» ,-
paragraph 1; a n d , 

(b) Any other international crime as defined in article 4, paragraph 2, of 
this Convention and subject to ang'- specific provisions of a onpplem.ontal Agreement 
making a crime seibject to the jucisdiction of this Tribunal. 

2. The Tribunal shall, s\ibject.to the provisions of the present Convention, 
e x e r c i s e its competence in accordance with international law whose sonnces are • 
stated in article 38 of thé Statute of the International Court of Justice. 

3, The Competence of the Organs of the Tribinal shall bo interpreted and exercised 
in light of the piuposes of tho Tr3.bunaj. a s soi; forth in this Convention, 

Arjinin 6 

S'U'hJECTS UPGh t / H O n THS TRISîJNAh SHAhL 
SXSRCISk ITS JUklSDICTIQh 

The Tribimafl shall exercise its jurisdiction over natunaE .persons and legal 
entities as defined in article 20. 

i i u k i n J x 5 _ 7 

S i k T C T i a k 5 . 

1, The. Cora-t as an organ, of tho Tribunal shall upon entering a finding of g-uilty 
and in accordJance vrith article 24 and s'bandards set forth in this Convention ha.ve . • 
the power to impose the ..follov/ing sanctions i 

(a.) heprivation of liberty or any lesser m-easureo of control where the 
person foun.d gu.ilty is a natoœal personj and„ 

(b) Fines to be levied a^gainst a nâ tirccâ person, or legaJ- entity.; and 

(c) Inj'inctions against natural pej:'Sons or legal entities restricting 
them from engaging in certain conduct'or activities. 

2. Sanctions shall.be established by the rules of the Court and shall bo 
published before their entr:/ into effect. Such sanctions shall be equivalent 
to those penalties existing in the m.ajor orimiinal systemjs of the world for the 

type of offence. 

5. The Tribunca shall have raiiversal jurisdiction with respect to the' investigationj 
prosecutionj £i,djudication and p-nishment ' of persons and Isgail entities accused or 
fo-oid guiltg of rh;asc crinos vjhioh are within its jurisdiction, 

..orLicle Ô 

http://shall.be
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PEET II. THE EEHAL EIOCESSES OF THE TEIBIETAL 

i£iMcAe_8 

ETITI/i.TiaT OF PEOCESS 

1. Ho criminal process shall be initiated unless a complahnit is communica-ted to 
the Procujro;c:y or originated within the Proc-ar-acy. 

2. The Investiga.tive Pivision of the Procva-acy shall determ.ine whether such 
complaints are "manifostlj^ mifounded" or not, and thci,t determination shall be 
reported, immediately to the source of the commuinication, if any. 

3. 1ÎO compla.int hy a Stata Party to the present Convention or an Organ of the 
United nations shaEA be deemed "manifestly unfounded". Other States and 
intergovermentai,! organizations whose complaints are determined to be "manifestly 
unfounded" ma.y appeal stich determinations to the Court piu:siiant to anticle 12 of 
this Convention» 

4. Unless otherwise directed by the Count, the Proci:ira.cy maj either take no 
funther action on "mianifestly imfounded" complaints oi* mŝ y continue further 
investigation, 

5. Conmiunications determdned "not m.anifestly mfomided"' shall he transferred 
together with tlie recorôL of investigaubion to the ProsecutoriaJ. Division of the 
Procuracy, which shall immediaubely informi the ancused anid assraie i-esponsibility 
for development of the case. 

6. \lhen a câ se is ready for prosecu.tion, tho Procurator shaJJ. submit it to an 
appropriate Chamber of the Court T)ursu.ant to atrticle 9 of this Convention, or 
to the StandAng Cojamittee punsuant to Article XYII of this Convention^ or to both^ 
hut if a case biased on a complaint suhmiitted by a State Partir to this Convention or 
hj an Organ of the United HaAions hâ s not been presented to the Cotu-t within o?ae 
yeai? of submission to the Standing CommAttee the sounrco of the complaint may request 
the Court to examJ.ne the case and act pinsuant to anticle 9 of this Convention, 

AriAuEljB)^ 

PEE-TRIAP lliOGESS 

1, Tne Prosecutorial Division of the Procuracy ma.2' request an a,ppropriate Chambor 
of the Court piœsuanb to this Article of the Conventian. to issue orders in aid of 
development of a. ca^se, in particular, orde?:'s in the natuœe of: 

(a) Arrest warrarits :; 

(b) Subpoenas; 

( c ) Inoimctions ; 

(d) Search warrants; 

(e) liarrants for surrender of an accused so as to enable accused persons to 
be brought before the Count and to transit States without interference. 

file:///lhen


E / C Î L 4/1426 
page 24 

2, Requests for such orders may he granted vith or without prior notice if 
opportun.it3r to he heard would jeopardise the effectiveness of the requested order. 

5. All such orders shall he executed p-orsuant to the relevant laws of the State 
in which they A R E to he executed. 

4. The ultimate merits of e. ca,se shall not he consid.ereci pursuant to article 10 
of this Convention imtil the case has been submitted to an appropriate Chamber of the 
Court, sitting i:n a preliminary hearing at which tho accused is represented by 
Counsel and the Chamber, made the following determinations; 

{&) The case is reasonadoly fomd.ed in fact and- lawr 

(b) 'No prior proceed-ings before 'the Tribunal or elsewhere baa- the 
process in accordanoe with the princiiple ih°-l Â ii.jJ5._.?A®ffi fund.amentavl 
notions of iairness; and, 

( 0 ) ho conditions exist that would render 'the adjudication unreliable or 
unfair. 

5. The schedule of proceedings shall be esta.blished by the appropriate Chamber in 
consultation with the Procuraoj^ and Counsel for the accused with due regard to the 
principle of fairness to the parties and the principle of "speedy trial". 

Aiqt i G le_ 10 

ADJUDICATION 

1. Hearings on the ultim.ate m.erits of cases shall be conducted in public before a 
designated Chamber of 'the Ccort but delibera.,tions O F the Chamber- shall be in camera. 

2. A Chamiber m.a,y at any time dismiss & case and enter ATDPROPRlately motivatedt 
orders. In case of dismissal for amy reason other than on the m^erits, the -principle 
non bis in idem shall not aq^ply. 

3. In all proceedings a Chamber shall give equal weight to evidence and a.rgi'unents 
presented by the Procunator and on behalf of the accused in accordance with 'tlie 
principle of "ecgiali'ty of arms" of the -parties. 

4. hlien all evidence respecting guilt or responsibility for vnrongful acts ha-s been 
p'resented, and anf^ied by the pa.RTIESJ the Cham.ber shall close the Hearings and retire 
for de1ib erat i ons , 

5. The decisions of the Chambers sha.ll be publicly announced orally, in sumnnany or 
entirely5 accompanied: by written findings of fact and. conclus ioiis of lavr, or entered 
30 days frcm date of pronouncem^ent of the oraâ d.ecision., and sany judge of that 
Chamber m̂ ay '\-.n:ite a sepa.rats disse'nting or concurring opinion. 

6. A d.etermiination of guilt shall be d-eemed. entered when recorded by the 
Secre'tariat, xvhich shall communicate it forthwith to the Procuracy and the accused, 
but no such determination S H A L L he regarded as effective until 3C days after the 
d.ate of recording at which 'tim.e the deciding Chamber m.ay no longer modify its 
findings, 

7. Each Chamber shall consist of three judges selected by lot, and- cases shall be 
assigned, to ea.ch ChauEoer by lot. 



E/CN,h/l'i-26 

SAITCTICHIITG 

1. Upon a detoTEiination of giiilt or rcoponsibility, a separate hearing shall he 
hold regarding sanctions to he imposed at which hearing evidence of mitigation and 
aggravation shall he introduced and argu.ed hy the p m t i e S o 

2. At the conclusion of t h i s hearing the Chamber shall retire for deliberation 
and shall issue its determination in the same marjieT ana subject to the same 
conditions 8.S for ,a determination-of guilt, as set forth in paragraphs 5 and 6 
of Article X. 

in̂ lpicAê  12 

APPEALS 

1, Appeals to the Court _en banc from determinations of Chamhei-s as to guilt or 
responsibility or as to sanntions may be commenced by the accused upon written 
notice filed with tiie Secretariat and commmiicated to the other party within 
30 days of the date of entry of judgement or order appealed. 

- 2 , Other appeals from actions of Chambers may be taken before a final judgement 
is entered only if such actions are conclusive a„s to independent madters. 

3. The Procuracj^ maj^ appeal questions of law in the same mamer a„s an accused 
under paragraphs 1 and 2. 

4. Pecisions on a^ppeals shall be delivered in the same manner as other d.ecisions 
of the Court .en banc as provided in article 10, paragraphs 5 and 6, of this 
Convention. 

5. Decisions of the Court eii^banc and unappealed determinations or orders of 
Chambers shall bo deemed final unless it is shovm that; 

(a) Evidence unlcnowi at the time of tho determination or order has been 
discovered, which would have had a m,aterial effect on the outcome of the said 
determinePcion or order; or, 

(b) The Court or Chamber was flagrantly misled as to the nature of matters 
affecting the outcome; or, 

(c) On the face of the record the facts alleged have not been proved beyond 
a reasonable doubt; or, 

(d) The facets proved do not constitute a. crime within the junisdiction of 
the Tribunal; or, 

(e) Other grounds for xrhich the Court may provide by its rules. 

6. Ap;pealed de terminait ions may be revised or vacated, or remanded for new 
determination, and when vacating; a determination the Co-'urt shall specify what 
if any non bis in idem effect shall he given to the prior proceedings. 
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1, lus -'oi-E-t m y c a l l up;c. ar:;- ÏÏtate aar-a.;- bo cxocuto meaoirres inposed in 
reonect of gnilt, in accordance nlbh tne lawo ef the said btato Fartj. 

2., '•/itb rcspocb to each aconeed determined to be guiltj'-, a judge of ti'io Coiort 
shall be selected bp lo-;. as supejrnisor of the sanction fnposed» ... 

b. All requests to modiig sanctions ob:all bo directed in the first instance to 
•ùho sanction supervising judge u2n maj,'" Eidmht the request to the adjudicating 
chamber for modifica-tion provided such acrion in ïio vrap" increases tho sanc1;ion or 
conditions iroposad noon, tlio person or le;3al entity found guilhr. 

4. hecisions of the sanctioi- supervising judges regarding modification roquests 
may be appealed to the ChamJjer -which imposed the sanction, but such a,ppeals in the 
Chamber's discretion need not bo -the suhject of ifull hearings and detailed XT-ritten 
decisions « 

5- hothing herein precludes "ùia Court in accordance ifith its rules to suspend its 
sanctions or place pre-conditions to their a.pplication in accord.ance with its rules, 

IAÏÏT ;[II. OFGAhS CF IhF TRIBulTAlj 

Artiolp .1-4. 

ÏEJ COURT. 

1. The Court shall consist of -tx/olve judges, no more than t-;ro of i4:3om shall be 
of the same na^tionality, who shobbJ. be elected by tho StandiUfg Commiit-tee of 
States Parties from nominations soEmitted tl'îereto, 

2. Rominees for positions as judges shall bo of distinguished ejoperts in the 
fields of international criminal la:iv or human rights and o-fcher jurists qualified 
to serve on the hi;3Îiest courts of -their respective States who may be of any 
nationality or ha-ve no n.a-tion.alii;y. 

3. Judges shall be e l e c t e d by secret ballot ajid -the Standing Committee of S-tates 
Parties shall s-brive to sleo-t persons representing diverse backgroimids and • . 
experience vrith d-ue regard to representation of the major legal and cultural 
systems of -the UY,rld, 

l\. Elections shall be co-ordinated by the Secretariat under -the supervision of -the 
presiding officer of -the S oanding Committee of States Parties and shall be held 
whenever one or mo?;e -vacancies exist on -the Coxxrt 

5. Judges shall be e l e c t e d for "the following terms; four judges for four-year 
terms, foirr judges for si:r-year terms, and. fo-ur judges for eight-yea]: terms. Judges 
may be re-elected for any term at 'that time available. 

6. Ho judge shall perforsi anp- puiblic i-nnction in any- State. 

7. J-udges shall have no o-thcr occupation or business than 'that of judge of 'this 
Court, However J judges maj^ engage in scholarlg- ac-tivit-/- for remuneration provided 
such activi-ty in no way interferes with their impartiality and appearance of 
imiDartiality. 
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o A judge shall perform no fujiction in the 'Tribunal with respect to any 
matter in which he may hoA'e had any involvement prior to his election to this 
Court, 

A judge may withdravr from any m.atter at his discretion, or be excused by a 
two-thirds majority of the judges of the Conrct for reasons of conflict of interest. 
o 

10o Any judge \rho is unable or unwilling to ©ontinue to perfo]:m fuaictions under this 
statute may rosipn. E judge maj he removed for incapacity to fulfill his functions 
bjr 8, manimnus vote of 'the other judges of the Count, 

11. Except with respect to judges who have been removed, jiidgos-may continue in 
• office beyond their term mtil their replsnoment are prepared to assume the office 
and shall continue in office to complete work on any pending miattor in which they 
were inArolvod ovon beyond their term. 

12. The judges of the Count shall elect a presidentj vice-president and such other 
officers as they deem appropriate. The -president shall serve for a term of two 
years, 

13. Judges of the Count shall perform their judicial Eonctions in three capacities s 

(a) Sitting with other judges as the Count en banc ; 

(b; Sitting-in panels of tEoree on a rotational basis in Chambers: and 

(c) Sitting individually as Super^/isojC-s of sanctions, 

14. Tlie salary of judges shall ho eciual to that of the juidgeo of the 
Interna/tional Court of Ju.stice. 

15. Tlie Count on^Joanc shall suAject to the provisions of this Convention, a.dopt 
Eules governing procedmes before its • Chambers and the Count, eji hanc, and provide 
for establishmenu and rotation of Chamhens. 

16. The Court en_2ianc_ shallannoujicc its decisions orallj'- in full or in summary, 
accompanied by wrcibteij findings of fact and concliisions of law at the time of the 
oraJ. decision or within thij?ty da.ys -bhereafter, ,and any judge so desiring m̂ ây issue 
a concunring or dissenting opinion, 

17. Eecisions and ordors of the Courut eii banc aro effective upon certificabion of 
the \-rcibten opinion by tJie OecretariaA, which is to conmiinicate such certified 
opinio:n to panties forthwith. 

IB. The Covnt en b̂ anc m-aj--\:ithin thrlrty days of the certificOi-tion of the 
judgement take its decisions without notice. 

19, ho actions taken> bp- the Trihuuial may he contested in any other forum than 
before the Court en banc,- and in the event that any effort t o . do so is made, the 
Procura to r shall, be- compebent t o appear on behalf of the Tribunal and in the name 
of all States Panties 0.1 this Convention to oppose such antion. 

20. States Parties agree to enforce the final judgements of the Court in a^ccordance 
\-rith the provisions of this Convention. 
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TED̂J lEOCUElEï' 

1. The ProGizracy shall have as its chief officer the Procurator and 
consist of an administrative dlivision, an investigative division and a prosecutorial 
division, each headed hg a, degDutjr procurator, axià emplo:/ing capnropriate staff. 

2. The Procurator shall he elected 'bj the Standing Committee of States Parties 
from list of at leas-b three. nomEnations sriomitted hy miomihers of the Standing 
Committee, and she,ll serve for a renewahle tena of six yeairs, harring resignation 
or removsE hy two-thirds vote of the judges of the Court _e_n _hanc for incompetence, 
con.flict of interest, or m;3nifest disregard of the provisions of this Convention or 
material Rules of tîie Trihnnal. 

3. The Procura/tor• s salcvr3'' shoill he the samie as that of the judges. 

4. The deputy procurators and all other members of the Procurator's staff shall 
be named and removed by the Procircator at will. 

f-::?Lbi-E.ln, la. 

THE SECRETARIAT 

1. The Secretariat shall have e.s its chief officer the Secretary, I'fho shall he 
elected by a majo]?ity of the Conxt sitting en banc and serve for a, renewable term. 
of sioc years barring resignaEion or removal by a majority of the Court sitting 
en banc for incompetence, conflict of interest or manifest disregand of the 
Provisions of this Convention OJ;- material Rules of the Tribunal. 

2. The Secretary's salary shall be equivalent to that of the judges. 

3. The Secretariat shall eî plô / su.ch staff as appropriate to perform its chancery 
and administi'-ative functions and such other functions as may be assigned to it by 
the Court that are consistent with the provisions of this Convention and the rules 
of the Trihiaial, 

4. In particular, the Secretar^r shall twice each yeaa-' pj^epare; 

(a) Budget req_uests for each of the organs of the Tribunal: and 

(b) Plake and publish an annual report on the acEivities of each organ of 
the Tribunal. 

5. The Secretariat staff shall be appointed and removed by the Secretary at will. 

6„ An annl^al summary of investigations undertaken by the Procuracy shall be 
presented to the Secretariat for publication, but certain investigations maj be 
omEtted where secrecy is necessary, provided that a confidential report of the 
investigation is made to the Court and to the Standing Committee -and filed 
separately with the Secretariat, but either the Court or the Standing Committee 
m̂a-y ord.er by majority vote than, the report be made public. 
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(b) Encourage States to ancede to the Convention; and, 

(c) Propose to States Parties international instruments to enhance the 
functions of the Tribunal. 

6. The Standing Committee miây exclude from panticipation representa.tives of 
States Parties that have failed to provide fraancial support for the Tribunal as 
required by this Convention or States Parties that failed to carry out their 
obligations mader this Convention. 

7,. Hpon request hy the Procui'acy, or by a party to a case presented fox 
adjudication to a Chaj-ûbei- of the Count, the Standing Committee ma:/ be seized with 
a mediation and conciliation petition. In thatt case the Standing Comm-ittee shall 
v/ithin 60 days decide on granting or denying the petition - fromi which there is no 
appeal. In the event thai> the Stmding Comm-ittee {paaiits the petition, Com?t 
proceedings shall he sta.yed mtil such time as the Standing Committee conclucies 
its m.ediation and conciliation efforets, but not for Bioro than one ;pear excent by 
stipulation of the Parties and with the consent o f the Comt. 

iErbicEn Jd3 

GEHERdP IHSTITQTIQHAL miTEES 

1. Each of the organs of the Trihimial shall formulate and ;publish its o\-m rules 
in accordance with the standards set forth in Pant I'v to regulate its functions und 
this Convention, hut the rcules or" the Procuracy and Secretariat shaEl he subject to 
approvaJ hy a majority of the Court en banc, 

2. The Procura/bor shall parcticipate without a. vote in formulating the rcules of the 
Count and of the Secretariat, The President of the Co-urt shaEl participate without 
a vote in formulating the rules of the Procuracy and o f the Secrebariat. 

.ej 

r,xt±cle_ Ij 

THE STEHDEIG COIMITTEE 

1. The Standirg Committee shall consist of one representative appointed hy 
each State Part;>', 

2. The Standing Committee shall elect hy miajority vote a presiding officer and 
alternate presiding officer and such othej: officers as it deems appropriate. 

3. The presiding officer shall convene meetings at least twice each year of at 
least one week dnxation each at the seat of the Tribunal, and call other meetings 
at the request of a ma,.jority vote of the Committee. 

4. The Standing EoDmiittee shall ha,ve the power to perform the functions expressly 
assigned to it under this Convention, plus any other functions that it determines 
apopropriate in furtherance of the punposes of the Tribunal that are not inconsistent 
with this Convention, hut in no way sha.ll those Eonctions impair the independence and 
integrity of the Court as a judicial body. 

5. In particular, the Standing Commàttee may: 

(a) Offer to mediate disputes between States Parties relating to the functions 
of the Tribunal; and 
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nctent of the adopted rules, procedures of the Court shall 
he those of the Internationa.1 Court of Ju.Btice and. those of the Secretariat 
shall ho as for the Regl3tra.r of the Interna^tional Court of .Justice, 

4. Each of the Organs of the Tribunal shall co-operate with the Secretariat 
in formulating: i:bs buda;et request a,nd such budgot requests shall be presented 
to the Court srî jànc for modificaobion or approval, subject to adoption or 
rejectiori bin their entirety b;q the Standing Committee. 

5c -The Judges, the Procurator arid Peputy Proci,n:ators and their assistants and 
the Secretary shall be deemed officers of the Court, as well as Counsels 
appearing in a given case, and they shall enjoy immunitjr from legal processes 
of States with rcespect to the performance of their official duties,-

6. ho officer of the Court other than Counsel in a given, case shall perfo.rm. 
any fuonctionuondeî? this Convention without having.first made a,public, solemn 
declaration of impartiality and adherence to this Convention .and the rules of 
the Tribunal. 

pjlRT TV, TRIPbhAL STAIPDAEDS 

Article 19 

STAbiPARDS POR JPJIES .ARP PROCEPURES 

1 . In all proceedings of the Tribunal and in the formulation of any rules by 
any of its organs, the accused shall be entitled to those fundamental hujnan 
rights enuinciated in the Universal Declaration of Human Rights and the 
International Covena:nt on Civil and Political Rights, xfhich for these purposes 
are : ' 

(a.) TiTe_^resugwcJn _oi iimoceiqce 

The presimiption of irnocence is a fundamental principle of criminal justice-. 
It inclu.des in_tej' ja-lg-â' ' 

1. no one may bo convicted or formally declared guilty unless 
he has been, tried according-to la.w in a fair trial; 

2, Ho c:ciminal pmishment or anng equivalent sanction m.a,:y be 
.imposed upon, -a person m̂ilcss he has been proven (^ciilty 
in accorcLance with the law; 

5« ho person shaoll be required to prove his innocence; 

4. In case of doxibt the decision m̂ ust be in fâ vour of the 
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TLe accuGoû oiiall bave .nubotantial païa.i;;;- in proceedings and procedures and 
shall be given effectj;vo nays to challang'? ong and all evidence produced by tho 
prosecution and to present evidence in l;.;fGnco of tho accusation. 

Criminal proceedings shall he speedily conducted A;itbout, however, interfering 
uith the right of tho defence to adecpuately propaxo for trial. To this effect: 

1. Time limitations should be established for each stage of the 
proceedings and should not he extended uithout reason by the 
appropriate Chamber of the Court. 

2. Complex cases involving multiple defendants or charges may he 
severed by the appi'opria.te Charfcer of tho Court whon it is 
deemed in the interest of fairness to the panties and justice 
to the case. 

5. Administrative or aisciplinary measures shall be talien 
against officiels of the Tribunal who deliberately or by 
negligence violate the provisions of this Convention and 
the rules of this Tribimal. 

(-) EvirlentiasLAlE^^ 

1. Ail proGodui'es and incthods for securing evidence uhich interfere 
uith internationally guaranteed human ri^;bts shall be in 
accordance uith tho standards of justice sou forth in this 
Goin/ontion and in tlie rules of the Tribunal. 

2. The a d i ; : I 3 G I B I L I T ' p of ovidcmce in criminal proceedings must 
take into account the integrity of the judicial system, the 
rights of the defence, the interests of tho victim and the 
interests of the uorld commvnity. 

3. Evidence ohtainod directly or indirectly by illegal Qioans 
uhich constitute a serious violation of internationally 
protected human righto, violate the provi.sions of this 
Convention, and Idiles of this Tribunal shall hold them 
inadmissible. . 

4. Evidence obtained bp means of looser violations shall be 
admissible only subject to tho judiciaA discretion of 
the Court on the basis of the voracity of the evidence 
presented and the values and interests involved. 

(e) jEie_rMhLnO, ^G--î -̂ liÂ Aklli 

Anyone accused of a criminal violation has the right to remain silent and 
must be informed of this right. 
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(f) Assistancg of counsel 

1. Anj'onc suspected of a criminal violation has the right to defend 
hiuself raid to coupetent legal s-.ssistan-ce of his ovm choosing 
at all stages of the proceedings. 

2. Counsel shall he appointed ex officio nhenever the accused - • 
hy reason of personal conditions is unable to assume his o\m 
defence or to provide for such defence, and in those complex 
or grove cases nhea:c in the best interest of Justice and in 
the interest of the defence such counsel is deemed necessary 
by the Court. 

3. Appointed counsel suall receive roroonable compensation from 
the TribuneE nhonover the acouood is financially unable to 
do so. 

4. Counsel for the accusod shall be aEloned to bo present at 
all critical stages of the proceedings. 

5. Counsel for the accused or the accusod shaEl be provided vEth 
all incriminaEing evidence aivailablo to the prosecution as 
well as all e:.:culpatory evidence as soon as possible but no 
laEer than a.t the conclvision of the investigavtion or befoi'e 
adjudicaEion and in rea.sonable time to prepare the defence. 

6. Anyone detained shall ha"''e the right to access and to 
oommiupicaEe in private xoith bis counsel personallj^ and by 
correspondence, subject only to reasonahle security measures 
decided by a judge of the Court. 

(o) Arrest and detention 

1. No one shall be sifbjeoted to anbitrary arrest or detention. 

2. No one shall be deprived of bis liberty except on such grounds 
and in accordance uith such procedure as established by this 
Convention and Eules of the Tribunal and only on the basis 
of a. determination by the Court. 

3. No one shaEl be arrested or detainee, uithout reasonaEle 
grounds to believe thaE be committed a criminaE violation 
within tho jurisdiotion of the Tribunal. 

4- Anj^one arrested or detained shall be r>Toraj)tlj brought before 
a. judge of the Count and shall bo informed of the charges 
against him; after appearance before such judicial authority 
he may be returned to the custody of the arresting authority 
but he shall be suhject to the juirisdiction of the Court even 
uhen in the custody of a State Partir. 
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5. Preliminary or provisional arrest and detention shall take place • 
only vjhenover necessary and as mucli a<,s possihle oh.onld he 
reduced to a minimuu; oP canes and to the luinnaum oP time. 

6. Prelimina.ry or provisional dotjntion shall not he compulsory 
hut suhject to the determination of the Court and in 
accordance uith its inles. 

7. Alteirnative measures to detention shall he used xdionever 
possible and include inter alia; 

Bail ; 
Limitations of freedom of movement; 
Imposition of other restrictions. 

8. Po deta.inee shaJ.l be subject to rehabilitative meanures 
prior to conviction unless ho freely consents thereto. 

9. w< Mo administrative preventive detention shall be perraissibl 
as part of any cniminal procoednigs. •.• • 

10. Any period of detention prior to conviction shall he 
credited toward the fulfilment of the sanction imposed by 
the Court, 

11. . Anyone who has been the victim of illep'aA or unjustified 
detention shall have the right to compensation. 

(h) Rip:hts and interests of the victim 

The rights and interosts of the victim of a crimo shall be protected and 
in particulan; 

1. The opportunity to particpoate in the crimiinal proceedings; 

2. The right to ;protec'û his civil interests; 

.3- Due regard shall bo given in foimulation of Pules of the Organs 
of tlie TribunaA to tfjc princpole oiT non bis in idem, hut a, 
seemingly duplicative prosecution shall not be barred provided 
that the record in the prior proceeding is taken into account 
along with any pjnLor measures in respect of guilt of the 
accused; 

4. Arrest and detention shall be in conformAty with the Standard 
Minimum Eules for the Treatment of Prisoners and, the principles 
on freedom from, anhitrary arrest and detention of the 
United Pations; „ 

5. Harimum. flercibility regandiing restrictive meanures should be 
encouraged, including use of such mechanisms 3,s house arrest, 
work release and hail, and credit shall be given for paiy 
•ore-conviction restrictions to an ancused; 
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6. The TriNunal shall include all of the -above in the formulation 
of its rules of practice and procedures nhich shall be 
effective upon promulgation. 

7. No proceedings before the Tribunal sball commence prior to 
the promulg^gcion of the Rules of practice and procedures 
of the Court;, the Procuracy and the Secretariat. 

EhRT v. PRINCIPIEL. Olf iCCOuNTibblPITY (PROVISIONS IN 
JP A GEPEri] 

Article,20 

TIE NâTURE OP A GEl]ErE.h PART) 

PEFETITIONS 

I. An .international crEuc is any offence a.rio-hig out of the provisions of this 
Statute and any supplemental agreement thereto as defined in Article A . 

A State is an international legal entity defined under international lau. 

(a) This terra is used uithout prejudice to questions of recognition or 
membership in the Nnited Nations. 

(b) This term also inclucies a group of States acting collectively. 

3. The uords "person" or "individual" for the purposes of this Convention are 
used interobangeahly and eaoh one of them refers to a physical human being alive. 

l\. For the purposes of this Convention, the uords "group" and "organization" 
are interchangeable. A group consists of more than one person, acting in concert 
x;ith respec-i-; to the performance of a particular act, 

5. The term "entity" is used herein to include grou-ps, organs of Stadoe, States 
or groups of States. 

6. Participation in group action is a person's conduct uhich directly contributes 
to the group's ability to perform a given act or uhich directly infl"uencos the i 
decision of the group to perform a given act. 

7. A person commits solicitation when, with the intent that an offence' be 
committed, he instigates, commands, enoounages or requests another to commit that 
offence. 

0. A person commits conopinacy Enen, vEth intent to commit a, specific offence, 
he agrees with another to the commission of that offence and one of the members of the 
conspiracy commits an overt act in furtherance of the agreement. 

9» A person commits an attempt uhen, xiith the intent to commit a specific offence, 
he engages in unequivocaE a.nd direct conduct which constitutes a substantial step 
tovjard the commission of thai; offence' a,nd xdiich if not for a, fortuitous event or 
misapprehension of the actor, would result in tho completion of the crime. 
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10. A porson in antboritg is a person -Ao ho,s logoA authority under douootic lau 
01' CU person who hy v:Irtu.e of tiie, pouer structure oi a group is deemed to he in 
command or has the poucr to commend others, and to whom obedience is generally 
expected, 

11. Omission by a State, group or organisation or failure to act occurs whenever 
a person in authority having power to act and hcving Jnowlodge of the facts 
requiring action fails to tclce reasonable measures to prevent, or terminate the 
commission of a crime or to apprehend, ox prosecute, or punish any person xAio has 
or may have committed a crime. Omission by an individual is conscious failure to 
act in accordance with a pre-ojcisting lopal obligation. 

1 2 . The masculine "he" used throughout this article refers equally to the 
feminine "she". 

Article, 21 

rESPOIISIBILITY 
1. A person is criminally responsible imder this anticle when he reax-hes the 
A G E of 13. 

2. Direct personal responsibility 

(a) A T)erson lAio coamîits or attempts to comirait a crime is responsible for it 
and criminally punishable under article 24-

(b) A person who conspires x.nith another or solicits another to commit a. crime 
as defined is criminally responsible for it and criminally punisha,ble. 

(c) A person v/ho commits a crim.e is not relieved from responsibility by the 
sole fact than; ho was anting in tho capanity of Head of State, i-esponsible 

C T O V E M M E N T official, acting for or on behalf of a State, or pursuant to "superior 
orders" E X C E P T where the pirovisions of article 24, paragraph 6 ane applicable. 
3. Responsibility for the conduct of otho:os 

(a,) A person is responsible for the conxhact of another if, before, during 
or after the commission of a, crime, and with the intent to promote or facilitaie 
the commission of a crime, he aids, aAeto, solicits, conspires or attempts to aid 
another person in the planning, perpetration or concealment of the crime, or 
facilitates the concealment or escape of a perpetrator. 

(b) A person is not responsible for the acts of others if that individuaA 
is a victim of the crime, or when, before the commission of the crime, that person 
terminates his efforts of participation as described in paragraph 3(a) and such 
termination wholly deprives others of his offoiAs and of their effectiveness or if 
such a person gives timely wanning and advice to a.ppropriaie government authorities. 

(C) The vicanious responsibility for the conduct of another under this section 
is not dependent vipon the convict,ion of a person etccused as a. principaA. 
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(d) A person is responsible for the conduct of another nith respect to any 
crime committed in furtherance of a solicitation, conspiracy and for those criraes 
vjhich are reasonably foreseeable to be commiitted by othei-s in furtherance of a 
common criminal r.cheme, design or plan. 

4- Collective responsibility 

(a) A group or organisaxtion other than a State or an organ of a State is 
collectively responsible for its acts, irrespective of the responsibility of its 
members. 

(b) A person is responsible for c3:-imes comm.itted by a group or organization, 
if he kne-w of or could rea.sona3Dly foresee the commission of such crime and remained 
a member thereof. 

5. Responsibility of persons in authority 

(a,) A person in authority .in a State, group or organization is personaJly 
responsible for the commission of a crime vihen such crime is committed a.t his 
instigation, suggestion, command or request, or if he fails to act. 

6. State responsibility 

(a) Conduct for which States are responsible 

1. A State is responsible for any crime committed on its behalf, 
behest or benefit by a person in authority, regardless of whether 
such acts are deemed lawjful undei- its municipal la.w. 

2. Conciu-ct is attributed , to a State if it is performed by persons 
or groups acting in their official capacity, who under the 
domestic law of that State possess the a.uthority to maiœ 
decisions .for the State or any politica-1 subdivis-ion thereof 
or possess the status of organs, 3,gencies or instxumentalities 
of tha.t State or a political subdivision thereof. 

3. Conduct outside the scope of authority of a.ny of the entities 
listed in this article' is attributed to the State. 

(bj Sta.te responsibility for failiu-e to act 

1. Failure to act by a State in accordance with its obligation 
omder this Code shall constitute a.n intGrna.tional offence. 

2. Any revolutionary movement which establishes a Sta.te or 
overthrows a Government ..is responsible .in the new State 
or new Government to prosecu-te or entradite any individoiaA 
within such group or any individual who has been omitted 
from the .group for arg'' international crime. Failure to 
do so shall constitute a batsio for State responsibility. 
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Article_22 

EEEtEETS OP AN BE^EENATIOEAL CEPiE 

1. Definition 

(a.) An international crime sPall contain fo-'oo'' elements: a material elem.ent: 
a mental element: a cai-isaA element; aaid, harm, as defined, in paragraphs 2 through 
5 inclusive, except when in the definition of a given crime these requirements 
aje aAtered. 

2. Material element 

(a) Any voluntajy act or omission which constitvites pa,rt of a crime as 
defined in article 4 will constitute the material element. 

3. Ca.usal element 

(a) Gondtict is the car.se of a result when it is an antecedent hut for which 
the result in question would not have occurred, and that the result was a 
foreseeahle consequence of such conduct. 

4. Harm 

(a) The element of harm shaill deioend upon the d.efinition of the crime, 
except where no harm, is need-odi in the def.inition of the crrlme. 

5- Mental element 

(a) The mental element of an offence at the time of the commission of the 
material element shall consist of e:Lther intent, .îenowledge, or recklessness, unless 
the definition of the crime specifies any of these three. 

(b) A persan "intends" to accofflplE.ii a result or engage in conduct described 
by the law defining the offence, when his conscious objective or purpose is to 
accomplish tha.t result or engage in that conduct. 

(c) A person "knows" or acts "knowingly" when he is consciously awa.re of the 
attendant circumstances of his conduct or of the substantial probability of 
existing facts and circumstances lEcely to produce a given result. 

(d) A person is reckless or acts recklessly when he consciously disregards a 
suhstantia.l and unreasonable risk that a IHiely result would be a foreoeea.ble 
consequence of such condauct. 

Article 23 

E#IPNiriES 

1 . Por purposes of this article, no person shaàl enjoy a,ny international immunity 
except that Head of State, Head of Government, official representative of a State 
having diplomatic statxis, employees of international organizations and the members 
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of the fs.railies and staffs of the ahove-emiaerated persons shall he exempt and 
immune from the crimineJ process of aJl States other than their own and this 
International Criminal Tribuinal, provided that :in the event of the commission of a 
crime as defined herein, the Steite pnirty whose national is -•ntitled to the immunity 
and exemption stated herein sheJl underttgre to investigate, prosecute and punish 
the allegation or crime charged. 

: 2. Any State•may waive this ummunity on hohalf of its nationals without' prejudice 
to its interests in favour cf ;UTy other Stade, 

3. Any person who fails into any of the categories of paragraph 1 of this article 
may specifically waive that immunity with tho consent of the State of which he "is 
a national or of the international organiza.tion hy which he is employed without 
prejudice to that State or organization. 

4. A person who no longer has the privileges of the positions covered hy immunity 
in paragraph 1 of this anticle MIA.y no longer benefit from said immunity except 'with 
respect to those acts committed ox- alleged to liaave been coimnitted while that 
person held the position that giranted im"munity. 

Article 24 

BIÎÎÎALIES 

1. Punishabili"fcy 

(a) All crimes defined in this avrticle are punishahle in proportion to the 
seriousness of the violation, to the ha.rm threatened or caused, and to the degree of 
the responsibility of t];(, mdividuah actor in ancordance with a schedule to be 
promulgated by rules of the Tribunal before it exercises its jurisdiction in a 
given case. 

2. Penalties for individuals 

(OIJ Penalities for pei'sons x<.no han/e 'been convicteti of the cOiirfflission of â  
crime shall consist of imprisonment or such alternatives to imprisonment or fines 
as promnlgated by the Interna"tional Criminal Court. 

3. PenaJ"ties for a gro"up or organization 

(a) Penaità.GS for crimes for which groups are collectively responsible under 
article 21, paragraph 4, shall consist of fines or other sanctions established in 
accordance with the principle of proportionality set forth in paragraph 1 of this 
a.rtiole and a.s PROMULLGA;teo by the rules of the Co"ui't. -

(b) Pines shall 'bo collectively levied .against the assets of group and 
individua,! participants and enforced bg the States Parties wherein such assets may 
be found. 

4". Penalties for States 

(a)• Penalties for States which arc responsible for crimes shall consist of 
fines assessed or. the 'basis of i)roportionality a.s set forth in section. 1 of this 
article, without prejudice to the duties or reparations and civil eamages. 
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( E) Such fines shall he due from a State, provided that they do not critically 
impair the economic viahilitj/ of the State. 

(c) The determination and assessmevt of 'fines against a Stato shall he rar^de 
hj the Court and the enforcoLisnt of such fines shall he hy and throui3h the 
United lEctiens. 

(d) The provisions of this o.rticle aro vithout prejudice to the rights and 
duties of the United Nations to impose sanctions ogainst a State as i)rovided for 
in the Charter of the United Nations. 

(e) Special remedies 

Nothing in this article shall prevent the InternationaU Criminal Court to 
rely on its inherent -iudicial povjor to order a Stg.te to cease and desist from a 
given activity nhich is an international crime or to order hy injuiictions the 
correction of previous violations and prevent their reoccuri'ence . 

5. Multiple crimes and penalties 

(a) The Court may uith respect to a single criminal transaction involving 
the comimission of more thion ono crimo all of nhich. aux- related and a,ro ha.aedi on 
substantially the same facts impose a single penalty uith discretion concerning 
aggravating ana mdtigating circximstances as may be found hy the Court. 

6. Mitigafcion of punishm.cnt 

(a) A person o,cting pursuant to superior ordLcrc ms^j ̂ present such a claim 
in mitigation of punishment. 

(b) Subject to the defence of double jeopardy a person U I J O \-ias sentenced 
in one State for substantially the came criminal condauct and resentenced hy the Court 
shall receive credit for any part of a souitence already executed. 

(c) The Court may taho into account any mitigating fact such as imperfect or 
incomplete defences stated, in a,rtic].e 25. 

Article 25 

•EAAEEivTIcN 

1 . Eefinition 

(a) A person shall be exonerated from responsibility arising under this 
Convention if in the commission of on act udaich constitutes a crime any of the 
defences stated in pa.ragraghs 2 througl] 11 incliisive is applicable. 

2. SeIf-Defence (individual) 

(a) Self-defence consists in the use of force against another person which 
may otherwise constitute a crime when and to the extent that he reasona^blj^ believoE 
that such force is necessary to defend himself or anyone else agaAnst such other 
person's Imminent vise of unlawful force, and in a manner which is reasonably 
proportionate to the throat or use of force. 
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3-. • .lecessity 

(0,) A porson acts under necessity nnen oy reason of cir-cumstances '"uejoTiCi his 
control., liJiely to crea.te "a private or pvblic harm, he engr ;es in conduct which may 
otherwise constitute a crime which he reosona.hly helieves to he necessary to avoid 
the imminent greater harm lilcely to he produced hy such circiimstances, hut not 
liicely to produce deatli. 

A. Coercion 

(a) A person acts under coercion when ho is compelled hy another under an 
imminent throat of force or use of force directed against him or another, to engage 
in conduct which ma.y othen-.'ise constitute a crim.o which he wovild not otherwise engage 
in, provided that such coerced conduct does not produce a greater harm than the 
one liJcely to he suffered end is not Liltely to produce cieath. 

5. Obedience to superior orders 

(a) A person actin^j in obedience to superior orders shall be exonerated from 
responsibility for his conduct which may otherwise constitute a crime or omission 
unless, under the circumstances, be rnew that such act would constitute a crime. 

6. Refusal to obey a superior order wliioh constitutes a crime 

(a.) ITo person shall be punished for refusing to obey an order of his 
Government or his superior vdiicbi, if carried out, wooild constitute a. crime. 

7. HistaJve of law or fact 

(a) A mistake of Icxw or a mistake of fact shall be a. defence if it negates 
the mental element reqxiired by the crime charged provided that said mistalic is not 
inconsistent with the nature of the crime or its elements. 

0. Double jeopardy 

(a) The Court may not retry or resentence tho same individual for the same 
conduct irrespective of wliat tho crime or charge ma,y be. 

(b) .In the event a person has been tried by the nationaiJ courts of cv 
State party he could be retried for tlie same conduct by the Court but he shall 
receive credit for a sonbonce rendered by s, national criminaJ- co-urt and execvited 
by that State or a.ny otîior State . 

(c) ho individual who lius been tried .and convicted or acquitted on the m.erits 
by the Court shall be retried or resentenced by the domestic court of any 
State panty. 

(d) Amnesty or pardon by any State shall not constitute a bar to adjudication 
before the Court and sball not be deemed to fall within the defence of double 
jeopardy. 
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{:-) A person is legally insane imen ai the timo c f the conciuct vEich 
constitutes a crime, he suffers from a mental disease o r mental defect, resulting 
in his lacking substantial capacity cither to appreciate the crirainalitj' o f his 
conduct o r to conform his conduct to the recuiremonts o f the lau, and such mental 
disease or mental defect caused the conduct constitutJng a crime. 

10. -Into'xication or drugged condition 

(a) A v)ersoîi is intoxicated or in a drugged condition when under the effect 
of alcohol o r drugs at the time o f the conduct uhich vovld otherwise constitute 
a crimo he is unable to foimulade tho àientai element required by the said crime. 

(h) Such a defence shall not agply to a person who engages in voluntary 
intoxication \;ith the pro-nxisting intent to commit a crime. 

(c) v/ith 3respect io crimes requiring tho mental element o f reciiloosness, 
voluntary intoxication shall not constitute a défonce. 

11. . Eenunciation 

(a) It shall bc; a dcfonco to the crimes of attom;,}t, conspiracy and 
solicitation if a person renounces o r volunta,rily x-ithdraus from the commission o f 
the said crimes before-any harm O C C U Ï ' S and i f ho has engagod in any individual 
activity by doing any o f the fcllouing; 

(i) hhollj' deprives others from the use or benefit o f his participation 
in the coramisoion of the crime; 

(ii) lufcifies lau- enforcement officials in time in order to prevent 
• the occurrence or t]jc commission o f the crime. 

iiï.Ai£iA-.26, 

STxïUÏE LiF LEilTAîIOH 

1. Duration 

( a ) ho prosecution or piînishmcnt hj" the Coui't of an int.-unational crimo 
ohaAl bo harrod by- a period o f limita tiens c f lessor duration tha.n the maecimum 
penalty ascribed to the crime in quostinn in tuo i v M s of the State uhoro tho crime 
was committed. 

(b) The period of limitation shaJA coeimonce at tho time that legal proceedings 
under tho provisions o f this Conx'ontion may comiacnce hut shall not apply lo any 
period during xAich a poison i.s escaping o r evading agpoarance before tlio appropriate 
authorities. It is interrupted py the arros; ; o f tho accused but shall recommence 
ab initio if tho accused o r convicted person escapes and hi no case shall i t jum 
f o r a period which would be longer thaee t\;ico the original period o f limitation. 

(c) in tho ce.se o f Stato rosponsihility, thio period o f limitation f o r 
commencing any action before tho Court shall he measured with reference to the acts 
of those State offi.cials \PJoe;a conduct hr.ti iuîplicaPed the rosponsihility o f the 
Sta.to in ouest ion. 
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EAET VI. DUTIES ON STATES ÎANTIES 

A?4y44'̂ îL_E2 

GLligïaîL DAII''fC IPDj .e 

1. States Parties shall s-arrender --apon request 01 the Coui't any individual where 
it appears that there are reasonable grounds to believe that such a rjorson has 
coniraitted can international crime i/ithin tho jurisdiction of the Tribunal. 

2. States Parties shall provide the Court loith all means of judicial a-ssistance 
and co-operation, including but not limited to letters rogatory, service of writs, 
a.ssistance in securing testimony and evidenoe, transmittau of records and transfer 
of proceedings, 

3. States Parties shall recognioe the judgements of tho Count and execute provisions 
of such judgements in accordance with their natiDJ3.al Xawi;. 

4. In the event the Court does not have detentionaJ facilities under its direct 
control, States Parties -eill honour requests from the Coujrt to execute its sentences 
in atccordance with their own correctionaJ systems, but subject to continuing 
jurisdiction of the Court over tho transferred offender. 

5. Stakes Panties maj* î eceive requests for transfers of offenders. 

6. States Pan-ties to this Convention undertaJr.e to iDrovide co-opera.tion to or-gons 
of the Tribunal in accordance with the terms of this Convention and the purpose of 
the Tribunal, and in particula.r to: 

(a) Provide financial support to the Tribumal in tho proportion they would 
be assessed under contemporaneous Gener'al Assembly apportionments established in 
article 17 of the Charter of the United Naucions, pag^ments being due within 
six months of the adoption of a b-udgot by oho Standinp; Committee 5 and 

(h) Budgotany needs of the Tribunal shall be computed after taking into 
account income from volunta.ry contributions and fines collected by the Trib-unal. 

Article 2C 

SUPESIh)Ek OP ACCUEJD EîESONb 

1 . States Parties shall surrender 'upon a j-equest of tho Court any individu^al sought 
to appear before the Couik for any p3-oceeding arising o-ut of the Court's jurisdiction-
provided that the Court's request shall bo ba,sed on reasonable grounds to believe 
that the person sovight has couimittod a violation of this Code. 

2. The following acts shall not be a bar to surrender a person to the International 
Penal Tribunal for any acts couistituting a crime: 

(a) Okiat the person sought to be surrendered claims or the State wherein ho 
may be located claims thai the act falls within the meaning of the "political 
o f f e nee o x ce p t io n " ; 

(b) That the individual is a naitional of tho req-uested Stakes 
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(c) That the requested htate otherwise imposes certain conditions or 
restjriction to the practice of extradition to and from other States. 

3. Procedures regulating such transfers shall ho determined hy tho rules of the 
Court suhjoct to tho laua of tho requested Stato. 

^ 2 E E L i e J ^ 

JhPICIi.E ASS1STAÎICE APP OThER EOR-IS CP CO-OEERATIûP 

1. The States Parties shall provide the international Penal Tribunal with all 
m̂ eans of judicial assistonco and co-operation incluiding but not limited to letters 
rogatory, service of writs, assistance in socurPag testimon;/ snd evidence, 
transmittal of records, transfer of proceedings where applicable. 

2. The procedures for ouch judicicil ensistance and other forms of co-operation 
shall he determined hy the Court's rules of practice. 

Article 30 

EJCCEPITIOP OE TIE] jnhGELE]lE;S 01' TEG 
ETTERPATIOPAL EEUAL TEE3E1AL 

1. The States Portioo agree AJ rrcogniuo tue .judgements of the Court and to 
oxocuto its provisions, Por LPc purposes of double jeopardy and evidentiary 
matters the International Esnal Tribunal shall recognize the sanctions of othor 
States in accordance with the pjrovisions of article 2/;, 

2, The- Court's rules of practice shall govern the recognition of the judgements 
of the Court by StoAos Parties and thoso of the othor States by the Court. 

âditiçAe_J51 

TPAPSECE OE OEIPKOEES APP EJODGUTIOn OF SEETEPCES 

1. In tho event tho International Ponal Trihivnal doeo not have detentional 
facilities under its direct control it may request a State Party to o::ecuto the • 
sentence in accordance with that Pa,rty's correctional system and in tha.t oaso the 
Court shall continue to oxerciso jurisdiction over the offender including his 
tra,nsfsr to another State or facility, 

2. In the event the International Ponal Tribunal has placed an offender in its 
own detention facilities, this person may by agreement be transferred for detention 
to his country of origin subject to the Court's jurisdiction. 

5. Tue Court's rule of p^nctia: shall determine tho bcnis and condition of the 
transfer of offenders and the execution of sontonces,. 
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PART VII. TEEATY PEOVISIOIS 

Article 32 

ENTRY INTO EORCE 

1. This Convention is open for signature to all States, including after its 
enivy into force. 
2. This Convention is subject to ratification, instruments of ratification being 
deposited uith the Secretary-General of the United Nations. 

3' Accession to this Com-ontion shall be effected by deposit of an instrument of 
accession with the Secretary-General of the Unitod Nations. 

4.' This Convention shall enter into force on tho thirtieth day after tho doposit 
of the oEcth instrument of ratification oi" oxcession, end for Sta.tes therocoftsr 
ratifyrog or acceding to this Convention, on tho thirtieth day after deposit of the 
spp1i c ah le ins trumo nt. 

5. The Secretary-General of the Unit;:;! Nations shall inform all signatory States 
of: 

(a) All signatures, ratifications, accessions and reservaAions to this 
Convention; aind 

(b) The date of entry into force of this Convontion. 

6. •• This Convention, of wEich tho Arahic, Chinese, English, French, Spanish and 
Ru.ssian te:cto ann squally aaathentic, shall be deposited in the archives of the 
United NaAions and copies thereof shall bo transmiitted to all signatories. 

Article 33 

lA^SEEVATIONS 

1 . States may main any reservations to this Convontion but shall not.he deemed 
States Parties for tho purposes of leprosentaAion in the Standing CommAttee if tho 
roservaAion is as to a material aspect of the Tribunal's jurisdiction, competence 
and the effects of its judgements, 

2. The Secretary-General shall i:eep separate count of signatories aaliinQ 
reservations not in conformity of paragraph 1 of this article. 

Article 34 

1. Upon entry into force of tliio Convontion, tho Secretary-General of the 
United Nations shall call the first mooting of the Standing Committee, and shaill 
preside over that meeting until a presiding officer is chosen. 
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2. The Standing Coniciittee shall nndertoi:e as its first order of business measures 
to\;ard election of judges of tho Court. 

ArliclgLlb 

Ai-iEIlbMSlTTS 

1. This Convention ma,y at any time be aiuonded by a, vote of three-fourths of the 
members of the-. Standing Committee, subject to ratification of such amendments. 
by the same number of States Parties represented in the Standing Committee. 

2. Upon petition by a State Party'to the Standing Committee the jurisdiction of 
the Court may be enpanded to includo additional crimes QT classes of offenders 
and measures in respect.of guilt nhon this is sought by a State capable of . 
exercising compulsory process upon the accusod; and this may be on either .a.n 
ad hoc or permanent basis a,nd shall be embodied in a supplemental agreement heuxjoon 
the requesting State and the presiding officers of tho Standing Committee acting for 
and on behalf of the said Standing Committee. 
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CaMMSNTASY 

DMET CONVENTION ON T:HE ESTABLISÎEIENT OP AN INTERNATIONAL RENilL 
TRIBUNAL EOR TBE SUPPRESSION ANN PUNISHMENT iE' THS CRIES OP 

APARTHEIP AND OTHER INTESÏIATIONAL CRB1ES 

General Observations 

The Internaticmal Convontion on tho Supprossi'^n and Punishjiont oi the Crine 
of Axjarthoid (horeina,fter roforrod to as Apartheid Convention) in article V is 
the 'Uily international convention which specifically contonpEates on 'internationeE 
pentil tribuno^l." No other international convention, which has as its objective 
to c r i r i n a l i z G a certain conduct, contains a sirilar requircnent. In fact only 
the Convention on the Protection and Punislrnont of Genocide incidentally recognises 
the eventual jurisdicticin of an International Crininal Court. Tho introductory n;)tes 
to this study, seek tr; retrace the history oE tho creaEE^n of an IntornaEional 
Crininal Court and cite appropriiito authorities. It ronains, howovoi', thaE the only 
international legislative autho^rity for an IntornativnaE Penal Tribunal is tho 
Apartheid Convontion. Consequently, this drâ ft. Convention relios on this legislative 
basis as its authoritoofcivo source. Thus, halving socur"'od an intermtional legislative 
basis, nothing precludes tho States parties to this dra-ft Convention iron enlarging 
upon its jurisdiction by a dovica rofomod to in this draft Convention as 
"Supplonontal Agreonent" in order to pormt the International Penal Tribunal to 
investigate, pr.>socute, adjudicate and punish other conventionaE international crinos. 

The approach, thougln charaicterizablo as "diroct enforcenont model" j_Ses 
M.C. Bassiouni, Intornati^:n.al Criminal haw; A Draft Intornaiional Crirnnal Codo 
(198O)] mea.ning the existence of an internationaE system, for tho invootigakion, 
prosecution, adjudication and punishr.iont rE' international cririos, is novertholoss 
dependant upon States ijartios for sifostantial a^spects of its functioning. Thus 
there is in this approach still much of the "indirect enforcement model" lEiich 
characterizes crntomporary international criminaE law in thane States assunc certain 
international duties which thoy enforce through thoir niitional systems. In that 
respect the enforcoriont înochanism.s of tho Intornationa«l PenaE TribunaE rely on the 
"indirect enforcement r].--̂ del." Such aui approaich by necessity must not only- rely on 
the voluntany compliavnce of States, but must alsri accepr the irliereirfc differences 
of national legal syo3tem.s through which eni'orcoment of tlie Tribunal's functions and 
orders are to be channelled. 

The Coirrt and tho investigative ajid prosecutorial functions acre internationally 
institutionaEized, as is contemplated by the 1475 Intarnational .Law Association 
Draft Statute of an International CrirEnal Court and its 1978 Draft Statute for An • 
International CoixEssion nf Cniminal Inquiry. Such institutional mechanisms solve 
some probleris, but not (vthers due to tlie absence of an interna.tionaE legislative 
apparatus, 

To remiedy this situation a qua^si-legislative body is creaked in the form, of 
the "Standing Comriittse of States .Parties" which is given policy and aEoinistrative 
functions, Eurtliermore, a rule-making power is given to the organs -vf the Tribunal 
subject to certain "standards" rE international fairness eribogied in the draft 
Convention. 
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The adninistrative needs nf the Court aro net hy a Secretarioi, which also 
provides support to the other organs of the Trihunal and serves as a vehicle for 
assuring that record-keeping and registrj'' functions as well as other requironents 
essential to fairness and effectiveness are not. 

In view cf the conceptual franework chosen cind outlined a,hove, an appropriate 
organizational approenh wei.s adopted in the fornulation of the sequence of the 
provisions of the draft Conventions 

Part Is liature of tho Trihunal ond its 'nganc inc. powcrc 
Article 1 
Article 2 
Article 3 
Article 4 
Article 5 
Article 6 

Article 7 

Part II; The Penal Processes cf the TrihunoA 

Purposes 
Pature of the Trihunal 
Orga,ns of the Trihunal 
•Jurisdiction 
Compétence 
Subjects upon whom the Tribunal shall 
exorcise its jurisdiction 
Sonntions 

Article 8 
Article 9 
Article 10 
Article 11 
Article 12 
Article 13 

Part III; Organs of the Tribunal 

Article 14 
Article 15 
Article 16 
Article 17 
Article IS 

Initiation rP process 
Pro-trial process 
Adjudication 
Sonctioning ' 
AppeoAs 
Sonctions and supervision 

Tho Court 
The Procunacy 
The Secretariat 
The Standing CorxrLtteo 
Ganeral institutional natters 

Part IV; Tribunal Standards 

Article 19 Standards for rules and procedures 

Pa.rt V; Principles nf Accountability (Proyisions in the P̂ 'ature of a General Part) 

Article 20 
Article 21 
Article 22 
Article 23 
Article 24 
Article 25 
Article 26 

Definitions 
Responsibility 
Elcuents c-f ?n internoAiona.1 crime 
Inm.unities 
Penalties 
Exoneration 
- Statute of limitation 
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Article 27 General principles 
Article 28 Snxrendor of accused persons 
Article 29 Judicial assistance and ->ther forms of 

co-opera<.tion 
Article 30 Puocognition of the judgenents of the 

Interna.tiona.l Penal Tribunal 
Article 31 Transfer of offenders and execution of 

sentences 

VII: Treaty provisions 

Article 32 Entry into force 
Article 33 Eeservations 
Article 34 Initial inpleraontation steps 
Article 35 Anendnents 

PAET I: lATUHE OP THE TRlEPhAL AM) ITS ORGANS AND POWERS 

This text relies in part on article I of the Revised draEt statute for an 
international crinxinal court (A/2645)? prepared hy the United NaEions 1953 
CoEinittee on International Crininal Jurisdiction (tho Geneva Conioittoe) hereinafter 
referred to as the 1953 Geneva Coioioitteo draft and the draft statute of an 
international crininal court of the InternationaE haw Association (lIPi), of 
May 19199 1^ proceedings of the InternaEional haw Association's Pelgrade 
Conference, 1980, p. 11, hereinafter referrod t.) as 1979 lEl Draft. 

Article 1 - Purp'-sos. EstaElishcs an International Penal Trihimal which is 
to be a new international legal institution consisting of severaE organs discussed 
in article 3 below. The legislaEive authority of the TribunaE .and, of co-orso,- aEl 
of its organs is predicaJjed on Article V of the Apartheid Convention. Put this 
draft Convention pr-ovides States parties xd-th the opporturEty ±o include, hy 
Supplenontal Agreonent, within the jurisdiction of tho Court other international 
crine s which aire defined in article 4? paraigraph 2. 

Article 2 - Nature of Ehe Tribunal. Considers the TribunaE a.s a newl?/ created 
institution and in 'U-der to nininize Irigistical problens tho suggested location is 
the Palace of Justice in Tho Nagrae since it is already established and equipped-as -
an international judicial body. The official languages are those of the 
United Nations which represent a recognized world c-rnsonsus. 

Article 3 - Organs of the Tribunal. Establishes Eur-, bodies with separate 
functions and purposes which are described thr^jughout Part II in the allfjcati'-̂ n of 
t h e i r respective diuties in connecti--n with the p)enaE processes but which are nore 
adequately described in Pamt TIE though that Part deals noxo with the institutional 
and Ojperational aspects -of these o rgans . It is inportant at this juncture to 
conceptualize the intor-rclationship of those organs which are, with respect t o tho 
Court, the Procuracy and the Secretariat, very similar to the traditional organs 
of the national penal systemiS '-f most countries of the world. Clearly an attenpt 
has been made to integrate different institutional c.-nicopts which ano represented 
by tho major crininal justice systems of the world (see bassi-cuni, Survey of 
Major Crininal Justice Systens of the World" in Handbor)k of Criminolrigy od. D. Glaser 
(1974)). In effect, the Court as a-n organ of the Tribxmal and its functions does not 
differ from their traditional role in any legal system. The distinguishing 
characteristics pertaining to tho r.olo 'E the judges and tho degree oS thoir 

Part VI: Duties of States Pairties 
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discration in the conduct of the proceedings a.ro left to the formlation of the 
.rules of the Court which are tn he pronulgated as specified in'article 18 and 
suhject to those nininuri sta,ndards of fa,irness enhodied in international instruments 
-for the protection of hunan rights, which are stated in Part IV. 

Ihe Procuracy is a conhination o f tho Soviet Union and Ea^storn European-. 
Socialist systens (see M.C. Bassi-ouni and V. Savitski, The Original Justice System 
of tho USSE (1979); the JLidge -jf instruction in the Romanist-Civilist system 
(M. Ancel and Y. Iferx, • Le s Code Pénaux Européens, three volumes (195'8)) "and the 
Common hâ,̂r system's prosecutor (Archhold" Pleading, Evidence and Practice in 
Criminal Gases (39th ed.) S. Eiitcholl ed. (1976) and Y. Kamisar, ¥. LaPave, 
J. Israel, Modern Criminal Procedure (198O)), In ba-Iance, there is more emphasis 
toward tho Romani st-Civilist traditi'-̂ n than to tho Coimirri Law tra^dition since it 
would he more consonant with the need f-'-jr effective investigation a.nd prosecution 
^f international crimes suhject to the guarantees enunciated in Part V which are 
adequate to secure individual huuuan rights proto.ction. 

The Secretariat fulfills the traditional adi:u-nistrative support ' functions as 
well as the functions of court registrar. 

The. Standing Coimuittee is a novelty in the structural approach to the creation 
of new international institutions. To a large extent the Standing Committee is to 
the .:rgang cf tho Tfrihunal what the General Assenhly is to the United Nations-. It 
represents the States piOvrties, assists in insuring comeplianco with the provisions 
of tho Convention and oversees tho administrative and financiai a.ffanrs of the 
Trihunal, 

. Article 4 " Jurisdiction. The jurisdiction of the TrihunoA is limited to what 
is defined in paragraph I as "grâ ve. hrcaches" of tho .Apartheid Convention. The 
analogy here is' to the conception of grao/e hroachos in the Pour C-eneva. Conventions 
of 12 August 1949 î'or the Amelioration of the Cmdition of the V/ounded and Sick in 
Armed Forces of the Field, United Nations, Treaty Series, vol. 75? P» 31; For tho 
imelioration of the Condition of Wi-unded,. Sick and Shipwrecked liemhers of Armed 
Forces at Sea, ihid«, p. 85; Relative t--- tho Treatment of Prisoners of ¥ar, 
ibid., p, 135; Relative to the Protectim -of Civilian Persons in Time of War, 
ibid., p. 237; and in the Protocols Additional to tho Geneva. Convention on 
12 August 1949, 19 June 1977 (iÇRC, August-SeptemAor, 1977)). In addition, 
paragraph 2 defines those additionci,I international crimes which mâ y be part of the 
Count's jurisdiction by Supplemental Agreement and binding only upon the 
States parties entering into such an agreement with the Standing ComxpLtteo. 
International Crimes, hox-/ever, aro limited to thoso so declared in 'a multilateral 
convention and which can bo so c-onstruod by tho institution of loenal proced.ures or 
tho obligation to prosecute or extradite. This embodies tho maxim aut dedcre aut 
judicare lAiich charantorizas international crimes. 

Paragraph 3 establishes the TribunaA's jurisdiction over"such'crimes and, of 
course, over porsons and entities charged with them as universal in terms of its 
scope and in terms of the power of the Court, 

Tt-e 1953 Geneva Coimittoe draft does not diefine the crimes to be dealt with 
beyond the phrase "crimes generally recognized under intornational law," whereas 
tho 1979 IL/L draft incorporates by reference definitions of crimes in 1-6 international 
conventions, but nota,bIy omitting the Apartheidi 
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The desirability of such a process ha-,3 substantial support. See 
General .Assenbly resolutio-n 1187 (XIl) of 11 hk-venbor 1957. Soo cilso the note 
by the Secreta^ry-Gonorat entitled "International Crininal Jurisdiction" (Official 
Records of the General Assopbly^ Jyelfth Session,, docunent A/3649) and the 
nonoranduio subnittod by the Socretary-GonoraloF'thblk'ÏÏmtôJcT"'Rations entitlod 
"Historical Survey of the Question of Crininal Jurisdiction" (United Nations 
publication. Sales No. 1949,V.8). 

Por a docunentary history of tho various projects for the creation of an 
international crininal jurisdiction, see 3, Pcroncz, The Internationat Crininal 
Gourt_, (19QO) 2 V-.-'ls. .See also. J. St.one and R, V/ootzol, Tovrarh. a Foasiblo' ' 
International Grimnal Çç-'urt (1970); 35 Revue Internationale do Proit Ponal 
No, 1-2 (l96^iT"dGvotGd to that subject, and 45 Revue Internationale do Proit Ponal 
No. 3-4 (1974) containing tho contributions o.f tho AIDP to V United Nations Congress 
on Crine Prevention and Crininal Justice, Geneva, Septenber 1975 devoted to the 

Article 5 - CoLipetence. .While peml thsoreticiaas m y argue the nerit.s of 
a distinction hetween jurisdiction and conpetenco;, it is suggested that jurisdiction 
establishes the Tribunalhs geographic and subject-natter authority, and in personan 
authority, while conpetenco deternines tho specific powers of tho Cotirt with respect 
to its jurisdiction and provides tho legal franework of.reference for the Tribunal's 
exercise of its jurisdictional aukhority. 

Article 6 - Subjects upon whon the Tribunal shall exercise its jxrrisdiction.- • 
Though Article 4 on jurisdiction refers to the- Court'-s-aoathority over naEaral 
persons and legal entities, it .wa,s deonod o.f inportance to enphasize this anthoritj^ 
under a separate article though it nay appear duplicative. . 

Article 7 - Sanctions. Only the Court upon a finding of tguilty, subject to 
the provisions of this Convontion, the procedures and rules which would bo 
developed by the different organs and the standards of fairness set forth in 
Part V, can inpose a sanction against a natural person or legal entitj^. Clearly 
deprivation of liberty aioplies to natural persons and not to legal entities but 
fines and injtmctions aioply to nsitural persons and legal entities. It is to be 
noted that there is no schedule of penalties a-ffixad to any specific crino and to 
sone this nay raise a opaestirn of nulla poena sine logo. To avoid this problen 
the Convention preconizos that the Court shall enact appropriate and .specific 
Rules on sanctions to bo pronulgatod prir-r to tho Tribunal's connenconont of 
activities which would satisfy tho elenent of notice. There is, however, tho 
objection that such o)enalty will Oxpply to porsons wh-'i hcivo coEEbLttod "grave 
breaches" of the Apartheid Cr:nvontion or viola4,tions of other intornationat 
conventions nado subject to tho Court's jurisdiction by supplenontal agreonent 
(as discussed in the Comqntary to articles 1 and 4) before the .pronulgation of 
those sanctions. In effect this would be tantamount to. applying a penalty vkiich 
was not pronulgatod at the-tino of "bho conioiSsion of a, given crine. In sono ways 
this nay be deonod a, violation, of the principle nulla poena sine logo though it 
c<.)uld bo arguod that if the pona.lty is cornionsurate with or equivalent to tho sane 
penalty provided for iri the State in -which the crino was connitted for equivalent 
crines the objection would lose nuch of its soibstanco. If, h-owover, the sanction 
is to bo tho sano as that for tho oquivadont .crine in the naitrrneJl legal syston 
of the State in which tho intornati(;nal crine, had boon conraitted the principle 
nulla poena sine logo wô 'uld be con}-)lied with. ' 

Part II; The ponal processos of tho Tribunal 

Article 8 Initiation of process 
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suEject ;:f "Creation d'une Justice Pénale Internationale." The Revue Internationale 
de Proit Ponal contained scholeirly writings on this suhject in its issues ~P 1928, 
1 9 3 5 ? 1 9 4 5 and 1952 as well as others. The AIEP has traditionally supported the 
creation of an international crininal court as witnessed "oj the positions it has 
taken at its vari.ous Internationoi Congresses, and those of its distinguished 
nenhers aaong then; Pella, Ponnedieu de Vahres, Saldana, Graven, Jinenez de Asua, 
Setille, Cornil, Eouzat, Jeschock, Ronnshkiin, Eerzog, Glaser, Pautricourt, 
Quaintano-Rippole Arroneaii, Mueller, Pe Schutter, Triffteror, Ponhois, Plawski, 
Eerencz, Oehler, Zuhkowski. B'jcauso '-f the nurierous writings on the suhject hy. 
the ahove-nentioned scholaars and --"thers it would he inpossihle to cite then all, 
Por three nore recent initiatives resulting in the suhnission of & draft statute, 
see the Internationa-l La.w Associati'u, "Praft Statute for an International Conoission 
of Crininal Injury" adopted hy its Internationo,l Crininal Law Connittee in Paris 
May 1978 Proceedings <:^t tho Intornational Law Ass-eciation (Pelgrade Conference I98O) 
p. 4 ; and "Praft Statute f'̂ r an International Crininal Court," World Peace through 
Law, Abidjan World Conforonce August 1973' (edited by Robert K. V/oetzel); and a 
"Praft Statute for an Internaiional Crininal Court" prepa-rod by the Poundation 
for the Creation of an International Crininal Court', seo also, K. de Haan "The 
Procedural Problens of a Pernanent International Crininal' Jurisdiction" in 
Pe bestraffing van inhreiAcen tegon het oorlogs - en hot' hnjmnitair recht 
( A . Beirlaen, S, Eocloc, K . de Haan, C, Van den. Wijngaert, eds., I98Ô'J~P« 1 9 1 » 

The 1953 Geneva Connittee draft, in article 29? provides that tho penal processes 
coiELd coE-uiience only by action of a State party. The 1 9 7 9 IL/i Praft in Article 23 
allows only States to approach the Conmission v/hich at its turn would prosent a 
case to the Court. The procedures presented herein differ fron the 1953 Geneva 
Connittee dra-ft and 1 9 7 9 ILi i Brait in that it concentravtos tho investigation and 
prosecution of any case with tho Procuracy, but a State party, organ of the 
United Hatiijns, intergovernnental organAzaiion, non-governn.entaA organization and 
individual nay file a conplaint with the Procuracy which shall accept such 
connunications, Tho Proc-oracy then naios an initial deternination ai-s to whether 
the conplaint is "not narifestly unfounded" or "nanifestly urAToundod". That 
deternination is quite sinilar tc; tho one nado by the European Ccrmission on 
Hunan Rights as ca complaints concorning violentions of tho European Convention on 
Hxinan Rights. However, th.e Frocuraoy is not -.rithout controls es to its discretion 
in that a State partj/- and an organ of the United Ha.tions aro entitlod to recognition 
of their conplaints as being "not nanifestly unfoiondo'd" while other States and 
intergovernnental organizations are entitled to an appeal to the Court of a 
deternination by the Procuracy that the conplaint has been fnund "nanifestly 
unfounded", Connunications and conplaints by individuals and non-governnentaA 
organizations are not entitled to the sane status. The Procuracy's docisions 
are thus reviewable in the case of certain conplaints and connunications and a 
decision hhldir^ a conplaint "not nanifestly unfounded" will then travel two 
alternate channels; (a) the possibility of nediaiion and conciliation through 
the Standing Cormittoe ; (b ) adjudication before the Court, A loeriod of one year 
is allowed for tho conciliation process which is the sane period allowed for the 
Procuracy's investigation and preparation of tho case. Thereafter tho case nay 
he presented to the Court at the request of the conplaining State iparty or organ 
of the United Hâtions if it is the initiator of the conplaint. Otherwise that 
period of one year is extendablo sifoject to tho Court's review. 
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. •Article 9- Pro-trial process. A non-exhaust ivo, list O F orders that, nay ho 
issued,, hy tho Court in aid of tho prepara.tion. cf a case is specif led. 'It is 
expectod .that the Rules of the Cc-'urt will, go into .the• details of the fora, 
content, and other fomalities pertaining t--' these orders. Thoy are anong tho 
traditional powers of either a Cr,,urt, <>T a judge of instruction respoctivoly in 
tho Connon Law and Rooaniat-Civilist traditin. Siniiar provisions nay he f.-xund 
in the 1 9 5 3 C-eneva Cnnoittoo draft, articles 40, 41, and 42, and in tho 
1 9 7 9 ILA.Prafh, 'Articles 36, 37- H =^st ho notod here that tho Trihunal in 
general and the .Couoct in pa-rticular will in this and in other respects rely O N 
tp̂ e co-operation of .the States ija.xt±QS to inplenont its orders. It nrust also he 
noted that where a State party has vd.th a State which is nojt a party, troatios 
O R rolations R N tho suhject of extradition and judicial assistance and co-operatiin, 
tho Court ' s ."rdors end detorninations O F any sort worid have an inpe.ct hoy .'ud 
that State party and thu.3 give this Convention a nultiplior effect with respect 
to its inpact. (See e.g., V.E.H. Booth, British Extradition La.v.r and Procedvu-O ( 1 9 8 O ) ; 

C. Van den V/ijngaert, The^ Political Offence Exception; teg Extradition (l980); 
M.C. Bassiouni, International Extradition ejid_ V/orld Puhlic 'O-'TM)-j 1 - Shearer, 
Extradition, in Into rnat I O N 3 . 1 Law ( 1 9 7 1 ) 5 T. Vogler, Auslief erings_re_cht und 
Grundgeset"z~Xl9"69") ; ̂ Eodi, International Extradition " ( 1 9 C 8 ) ; A. Billot, Traite -.die . 
1 'Extradition ( 1 8 7 4 ) and, M. Pisani and P.'Mosconi, Cod_ice dellc" CPrnvenzioni j!.! 
Estradizione 'E .Pi ..issistenza Gividiziaria in Materia Vcnalë'17j-91 ̂T) - The ohservations 
nade herein ar'o also relevant to Part VI on tho. duties of State pcirtios since such 
duties will not • nly extend to the carrying out of the obligations of this Convention 
within, their o\rn. territories but also vj"henever possible in their roletions v/ith 
other States. It is clear that the carrying out and executi;NI cf all svich 
obligations to assist, the TribunaG vrhere required' by this Convention, and in 
panticular Part VII, but a State party is only requested to act pursuant T'- its 
relevant national laws. It nust, hov/ever,'be notod that a State party camn-'T 
enact naticnal laws which will fru.strate tho carry.ing cut O F the chligations a.rising 
under this Convention. 

Pciragraph 4 ost.aiolishes a procedure amalogous T--; A N indictijoirt, such as was 
proposed in articles 35 "TO 35 £"-111 3I >"'F the 1 9 5 3 Geneva Comiitteo and the 1979 
IhA dra.fts respoctive'J.y, by noans of £i• Comitting. Chaxiber in the F'"-rnor and 
C'-JOOISSION'j)nocesses .in. the latter. Under tho present draft, however, this process 
is but a stop toward detomination .as to guilt, it being unnecessary to G I V E i t 
special consequences because prior procod^urcs in the Pa^ocuracy have been given 
appropriOvte consequoncea and pri-'gress under tbio prosent draft after the initiaA 
Procuracy action is gradual rather then involving thresholds. 

The subparagraph (a) dotemination is primrily F.or the sake of efficiency, 
as a neans -sf detecting any errors by-the Procuiacy as T O tho suitability of tho 
natter fr.r further acti'..N. Subparagraph (b) provides an ''pp̂ ïntunity fox oarly 
consideration .-f whetîier uiscrnduct in proparation .;f tJio case nay have ii:]pugnod 
tho Tribunal'S integrity in such a v/ay to inpair credibility or acceptability of 
its deterninations, e.S well as FO.r oariy consideraticin of non bis in inden (dr.mble 
jeopardy) problens. (See M.C. Bassiouni, Substantdvo Crininal bay; (197STJ 
pp. 499-512). . 

Subparagraph (c) is particularly intended to deal with the need T O consider 
tho possibility that non-co-oporat ion O F Sta^tos, parti coil airly non-j;artias, .nay 
render evidence of either incrininatory or exculpatory character unavailable, so 
that a fair trial of the case nay be inpossiblo. Early dotoction of problens of 
this typo would not only bo noro efficient but also wcnld tend to av-aEd unnocossarj'-
and difficult non bis in iden questions regarding aborted procoedings. 
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Article. 10 - Ad judication.' Paragraph 1 loaroAlels articles 39 of the 
1953 Genova Coixiitteo draft and 35 of tho 1979 lEh draft, conforrAng nore 
closely to tho latter, which nodœs no express provision for secret sessions. 
This treatnent appears ogrpropriato in that any confidential evidence nay he 
subnitted i n puhlic in a forn or nanner ohat protoots ossontial natters of 
confidentiality such as iiiontity of a witness or s. particular technique for 
ohtaining evidence, and the details for such presentations na,y ho treatod in 
rules of tho Court and Pr'^curacy, which nay he olah'-iraAed at a tine when the 
actual needs in this regard are clearer. 

Paragraph 2 doscrihos the iiAierent power of cororts to disnAss cases, 
particularly;in respect of evidentiary prohlens. Articlo 58, paragraph'-4, of 
the 1953 Genova Coniaittoo draft has a, sinilar disnissal provj.sion. Po express 
provision i s nado for withdrawal of a natter, o-s was d^no in articles 43 and 38 
of tho Geneva Connittoo and ILA drafts, respectively, it being inplicit in the 
nature of the powers of tho Prncviracy to d-otornino wheth.sr to take such action. 

Po.ragraphs 4 and 5 are solf-oxoplanat-ny, 

It is contenplated that rules f the Court will address non bis in iden 
issues.. Paragraph 3? it should he noted, relates to the principlo of equality 
of arns,.which has been obsorvod ^ander the European Convention on Hunan Eights. 
(Applications Ho. 596/59 and 789/60, Franz Pataki and Johann P'onshirn vs. Austria, 
Report of the Corrrission of 26 March 1963? Yaarhook of tho European Convontion 
on Hunan Rights pp. 730? 734 (1963))-

Paragraph 6 is in part notiva.ted by the av^ailability of appeoA and aAso the 
fact that Chanbers, being constituted on a rotational ha.sis, nay he unavailablo i n 
their prior forn for subsequent argunonts, Petails of the rotaotiona.1 constitution 
of Chanbors are left for ela.boration in Court rules. 

Articlo II - Sanctioning. These provisions are self-explanatory, but this 
a.rticlG is to bo read inj2a2 ĵ- nahùerio with article VII and the Ccnnentary thereto 
and articles XIII auid XXIV.' 

Articlo 12 - Appeals. Appeals fron Chanbers dotorninations and orders, 
which nay bo onterod cnEiy on behalf of an a.ccusod or the Procuracy on questions 
of law, aro xjornitted including post-convictieni orders. This is cojnsonant with 
tho provisions of tho Internati'">nal Covenant on Civil a.nd Political Rights concorning 
the dual level of judgonont and review. 

No appeal is pornitted for the accused naidor'a,rticl6S'49 and .\3 of the 
Genova Connittee and ILA dra-fts, respoctively. Also interlocutory appeals are 
pernittod as practical necessity naiy I'oquiro then. 

Paragraph 6 on revision of judgonont s parallels articles 52 a,nd 45 of the 
Geneva Connittee a»nd ILA draits res-pectivoiy, but is broader in scope. 

Articlo 13 - Sanctions and Supervision. Paragraph 1 corresponds to articlo 
of tho 1979 lEi'i- draft, Articlo '5I op the 1953 G-onova Cooaittoo draft having loft 
such natters t- future conventions. Tho torninology "sanctions" is caqpahle .of 
including not only punAsAnonts of inpris'-njiiont or fines, but also levies of 
compensation r,x injunctive ordors, thu-s naintaining tho possibility for such 
broad raaiges of a,ctior-. 

46 
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As noted previously, the suporvisory nochanisn of paragraph 2 replaces the 
clenency and parole hoards provided f^r hy the Geneva ConKittee and ILA drafts, 
and appeal is nade possible under paragraph 5» 

It should he noted that these provisions govern only the procedures relating 
to sanctions. Standards relating to sanctions nay be elaborated further in 
Court rules but subject to enticle 24-

Part III; Organs of tho Tribunal 

Article 1 4 - The Court. Except for nechanical differences, the terns of this 
article as to selecticn, tenure- and replacenent of judges cl'^sely parallel those 
of articles 4 through 1 2 and 1 5 through 20 of the 1 9 5 5 Geneva Conniittee draft and 
5 through 9 and 1 2 through 1 5 of the 1 9 7 9 ILA -draft, although the latter nakes no 
provision for ren.jval of judges. 

Tills article represents an innovation, in that the other drafts dealt with a 
single coirct organ and created a separate clenency and parole board. As discussed 
below, the provision for separate functions of Chanbers and the Court en banc 
pernits eippeals, a right called for in article I4. paragraph 5? of "the 
International Covenant on Civil and Political Eights. Bather than create a 
separate institution to deal with such natters as clenency and parole it was 
•deenednnore efficient to have such functions perforned by individual judges, subject 
to possible appeals fron their decisions, as discussed in connection with article 1 2 . 

Paragraph 5 contenpIa.tes that judges will be elected with reference to 
specific terns. Accordingly, when a given judge is considered for re-election, 

; any of the terns that are vacant a.t that tine nay be regarded as avsnlable for 
that judge. 

Paragraioh 7 addresses the concern that any conduct hy a judge nay create an 
appearance of inpropriety, and narrowly circunscrihes pernitted non-Crnrt activity. 

Paragraph 1 1 is intended to pernit judges to renain in their official capacity 
for the sole purpose of conT)leting work on Court actir)n began prior t o expiration 
of their terns. 

Paragraph 1 2 , it should be noted, does not bar re-election of the Court M 
president. • 

Article 1 5 - The Procuracy. The signifAcance of the three-part division of 
the Procuracy is apparent in connection with budgets and reports and transfer of 
cases fron investigative to prosecutorial divisions, as well as to the rights of 
the accused. 

Paragraph 2 , providing for joint action by the Court and Standing Connittee 
for selection of a Procurator, agopears appropriate because such an officer should 
be politically acceptable and States are in a superior position to hecone awane of 
suitable candidates, while the Court is in a superior position to judge legal 
conpetence and estinate probable devotion to inpartiality. Eenoval power is vested 
in the Court in the belief that deficiencies of the kind the Court would be likely 
to note would be the appropriate bases for disnissal. 

Peputies are planed under control of the Procurator in paragraph 4 in the 
interest of effective nanagenent. 
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Article 1 6 - The Secretariat. Although most of the functions of the 
Secretariat are nini-storial in charactar, its duties to oversee coEmunications 
and prepare reports serve an inspectorate function as well. Accordingly, 
control over the Secretariat is vested in the Court, as a neutral hody. 

Article 1 7 - The Standing Goamttee. The 1 9 5 3 Geneva Connittee draft assuiued 
that the court created n.nder it vrould he a part of the United Nations, and therefore 
any governing-hody needs or political issues regarding its,operations vrould he 
addressed hy the political organs of the United Nations, especially the 
General Assenhly, Under the 1 9 7 9 Ilfi- draft, a sinilar assunption apiaears to have 
heen nade- in that no troaty-typoe provisions are included and, although references 
are nade to "Contracting Parties," this torn appears to nean only States that 
have consented to he suhject tc; operation of the court. Nevertheless, the 
connission contenplated in the ILh draPts vjcuAd have had a snoewhat political 
character, in that only nationals of States consenting to he suhject to operations 
of the connission could have heen nenhers and the connission's own statute is 
referred to as a "Convention" in its article 3 , 

The present Statute, in contrast, would he entirely conventional in character, 
although there are various exioress provisions for co-ordination-of action with the 
United Nations. Accordingly, the need for an organ to deal with governance cf the 
Trihunal and political issues reiating to its activ^ities pronoted provision, for a 
Standing Connittee. It should ho noted that the express functions of the 
Standing•Connittee are of a governing-hody nature for the nost part, and that its 
functions heyond theso aro largely unspecified. This would joernit the representatives 
of States parties wĥ -) constitute that organ to have wide flexibility in pursuing 
non-juridical natters helpful to intornational crininal justice. Tho req-uLrenont 
of neetings tv/ice a year assures that the Standing Comittee will be available- for 
consultation on political questions. 

One of the nost significant functions of the Standing Connittee nay be in 
Articles 1 7 ? paragraioh 6, v-zi-th respect to proposing action to inj-tiate and propose 
new noms of intornational crininal lav.'- or standards for its application by the 
Tribunal, In viov-r of the vagueness of o:oisting instr-uuriontr p-urporting to define 
international crines, such proposadn and adoption na.y bo ossontial in order that 
crininal responsibility na.y be. doaAt v/ith v/ithout violating the - principle of 
nulla peona sine loge. 

It should be nctod that this article does not contenplate deprivation of the 
status of Stato party in response to non-icaynent of financial support, hut nere 
suspension. 

No provision ha.s been nade for terns of representatives," it being"ass-unod 
that their tenure shall be at the pleas-ure of the appointing Stato. 

Article 18 - G-enoral institutional natters. Paragraph 1 rules, it should bo 
noted, are subject to firrther provisions in Article 1 9 . Recognition that flexibility 
should be ]providod for such rules v/as expressed in articlo 24 of the 
1 9 5 3 Geneva CoiTiirAttee draft and article 1 0 of the 1 9 7 9 Tldi draft. Court 
ap)]provaI of rules for the Proc-uracy and Secretariat appears appropriate in 
view of the need to assure that such rules ane fair and conforn to legal 
requirenents. Participation by tho Procurator in fornulation cf Co-urt rules 
reccigntzes the desirability that such rules interrelaite properly with Proc-oracy 
procedures and cagoaAilitios. 
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Paragraiph 2 gives the Court, a neuti-al hody, a key role" in" shaping the 
hudget of the Trihunal, hut leaves a veto power with the Standing Coniaittee, 
which represents the States obliged to neet the hudget> Prior draft statutes 
did not deal in detail with budgetary apiproval. See 1953 Geneva Connittee 
article 23"" and 1 9 7 9 lEii articlo 1 7 . 

Paragraph 5 parallels article I4 of the 1953 Geneva Connittee draft, 
which has no counterpart in the 1 9 7 9 ILA draft, as to judges. Expansion to 
other Trihunal officers is clearly appropriate. Expansion to other parties 
before the Court is necessaiy in tho interest of fairness. (See. e.g., the 
European Agreenent Relating to Persons Participating in Proceedings'of the 
European Coixiission and Court of Hunan Rights (Council of Europe, May I 9 6 9 ; 
E.T.S. Ho. 6 9 ) ) . 

Paragraph 6 's requirenent of a solonn declaration parallels article 1 3 of 
the 1953 Geneva Connittee draft and article II .of the I979 ILA draft, but is 
expanded to include officers of the Tribunal, 

Part lY: Tribijnal standards 

Article I9 - Standards for rules and procedures. The standards of fairness 
which are to be guaranteed in all proceedings bcforo the organs of the Tribunal 
and which aro to he reflected in the rules to bo pronulgated by the said Organs 
enboding those rights are contained in the 1 9 4 8 Universal Peclaration of Hunan' 
Rights, the I966 International Covenant on Civil and Political Rights, the 
I98O Body of Principles on the Protection of Persons fron All Eorns of Arbitrary 
Arrest and Petention, the 1950 European Convention for the Protection of H-unan 
Eights and Pundanental Prsedoi:is, and the I969 Inter-American Convention on Human 
Eights. These standards aro also enhodied in the resolutions of the 
Xllth Intermtional Congress of Penal Paw held in Hambourg 1979 whose draft 
and explanatory notes are in 4 9 Rovuo International de Proit Penal vol. 3? 1978. 
These provisions ane particularly consonant with the European Convention for the 
Protection of Hunan Rights and Pundaa:iontal Preedons and Additional Protocols. 
(See A. Robertson, Hunan Rights in Europe (1977)? and P. Poncet,La Protection 
de l'Accusé par la Convention Européenne des Proit s do I'Homne (ÏSffY. See also. 
e.g., L. Sohn and T. Buergenthal, International Protection of Ĥ oman Eights ( 1 9 7 3 ) / • 

Part V; Principles of accountability (provisions in the nature of a General Part) 

The principles of accountability set frrth in Part -V"! aro fron the Groneral 
Part of the Praft International Crininal Code in M,C. Bassiouni, International 
Crininal Law; A Praft Intornational Criminal Code (Sijthoff, 198071 

Article 20 - Pefinitions, • Paragraph I defines international crimes with 
reference to the Convention, thus permitting expansion. 

Paragraph 2 incorporates by reference the ônfinition of a State as recognized 
under international law. This approach vas preferred to repetition of one of the 
generally accepted formulations of a definition of a State because use of such a 
formulation woixLd call for definition of the terms used in it, such as the 
Montevideo Convention's provision that a State has the capacity to'conduct 
"international relations". See the Convention on tho Rights and Puities of States ' 
of 26 Pecenber 1933'(United Haiions, Treaty Series, vol. I 6 5 , p. 1 9 ) . See also. 
United Nations deba,tes on statehood in connection with Israel and Liechtenstein 
(Official Records of the Security Co-gncil, Third Year, 383rd neeting, No. 128, 
pp. 9-12, and ibid., Fourth Year, 433rd meeting, No. 35? pp. 4 - 5 ) . 

For the sake of convenience, the tern "State" is deened to include groups of 
States acting collectively. 
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Paragraph 3 exerrpliiies a correlation hetwoen "porson" end individna-l", 
and confines the neaning of those terns to exclude sucli. entities a-s corporations 
or other so—called .juridical persons. 

Paragraphs'4 and. 5« Bogin with, another correlation for the oake.of 
convenience, vdth respect to the torns "group" and "organization.-" The definition 
is provid.ed hscause of the use of those terns in provisions dealing with collective 
responsihilitg, which is discussed helow. 

Paro-grooph 6. On participation in a. group action is designed for the sane 
] D U R P O S E . The nodol of responsibility a.rose out of tho hurenberg tria.ls and 
Tokyo- war crines trials. (See article 5 of the London Charter of 8 August 1945> 
Contr.ol Council Ordinance ho. 10 of 20 hoconbor 1945? fox a discussion of the 
basis of this responsibility and the casos decidod at. Purenberg and Tokyo, 
see L. Priednan, The Law of "Vfar; A Po'ciiioentary History (1972),; soo O O L S O Wright, 
History of the United Nations Vfer Crinos Connission (1949)). 

Paragraophs 7 and 8 . Are ba.sically the provisions of tho Model PonaH Code 
relating to solicita.tion and conspiravcy, iuTierican Law • Institute M^'dol Penal 
C^de (1962). (See generoSMy M.C. BassiouixL, Sahstantive CrininaM Law (1978)? ond 
W. LaPave and A. Scott, Crininal Lavr (l972) see also for a- conparison with the 
Gernan Penal Code, G. Fletcher, Rethinlcing Crininal Law ( 1 9 7 8 ) ) . 

The definition of "solicitation" was 'fovmd to- bo workadble under civil laowg 
a.-s well as conxion lak-/ systens. On the other liand, the concept >-.f conspiracy is 
not generally recognized under the civil laov-,r systens, so that inclusion of this 
tern required a connon law definition even though the req-'oirorjont of an "overt 
act" brings such a definition close to preparatory acts in civilist-Eonanist 
systens. (See E. Merle and A. Vitu, Traite do Proit Crininel (1967)- It is 
to be noted that conspiraocy and participation in a. group action are separate T E R U S 

with separate definiti-ons, The concept, however, is found in the ITurenberg and 
Tokyo Vfer Crines trials. 

In paragraph 9, "Attenpt" v/as given a definition based on the Model .Penal 
Code, but with nodifications reflecting the concern of civil law jurists. For 
exanple, the tern "préparâtion." hâ s been onitted and "substantial .step" ha„s been, 
anplified by the addition of the words "--anequivocal and direct." This nodification 
was intended to provide a neaning that would be recognized under civil law as 
being 3,s United as the nefining that these provisions would be given under connon 
law systens. See Fletcher, on. cit. 

The definitions frr the terns "participation .in a group auction," "solicitation, 
"conspiracy" anrd "attenpt" are provided in tho "General Pant." Such conduct in 
reference to tho proscriptions of the "SpeciaE Pant" is included in tho "General 
Part" as o-pposed to the "Special Part" a.s is noro consc-nant vEth the civil lav/ 
systen. (See generally R. Merle and A. Vitvi, Traite do Proit Crininel (1967) ; 
P. Bouzat .and J. Pinatel, Traite de Proit Pénale (nise a jour 1975)h 
H.H, Jescheck, Lehrbuch dos Strafrechts (l975T)« 

Paragraphs 10 and 11. Real with."person in authority" and "onission" and are 
included for tho purpose of.crininalizing failure of-persons En authority'to fulfill 
their legal duties arising out of any specific duty referred to in the "Special 
Part." ' • • , " . . ,. b 
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It is clear that the definitions provided reflect a certain conceptual choice 
and the attonpt T A integrate civilist-NTC'Uanist and C O N D O N lair principles and thoso 
principles which have energed fron tho history and practice T>f international 
crininal law. (in that respect soo S, Glaoor, Infractions Intornationale (1957) 
and S. Plawski5 Ihtudogdes Princ_ip_es Pondr/iontaur-r da Prrdt I .rtornational Penal 
(1972) ). 

Article 21 - Responsibility, The basis oil rosponsihility of accountability/ 
follows the "Definitions" and precedes 'Ploncnts of an IntornoAional Croine" 
because of the view that tho various levels and types 'A' accountability should 
ba set forth first so as.t'"- define to \Aion and on what basis responsibility can 
he inputed. This approach neither fits the C O N N O N ls.w nor the civil law nodols. 
It W S O S deoned appropria,te suhject to the special stoitus of these Tribuimls a.nd the 
historical peculiarities C>f international crininal law An light of the precedents 
(A the hoipzig War Crines Trials, though thoso were subject to Gernan laws, and 
the Puirenhorg and. Tokyo War Crines Trials. There is ' no analogy to be found in the 
unritings of scholai-s to that approoich. lAiis identification .v-F criuAnally accountable 
subjects should be read in pari oateriae with the Provision on "Definitions." 

Under paragra.ph 1 throu-çh 5; crininoJ. respemsihility I S <assignod not only to . 
coraoAtting a crine, but also to attenpting, soliciting or cnisitrirg; to comit any 
crine. However, because the element of hdra is required unless that requiroiuent is 
modified by the definition of the specific offence, criminal responsibility for 
acts n'~t constituting a "cordrission" a,rG c.:)ntro'lled hy. the definitions of the crine, 
which na.7/ Iiave a different roquirenont, Othor provisions relating to individua,l 
responsibility'- are taken froom parallel pi'ovisions orf na,tional penal co.des. It was 
noted that the provision relating t.-r.) responsibility for acts O F others is not 
intended to create a new crine, but rather to express tho principle O F derivative 
responsibility which exists in one wo»y or another in every i)onaI syston. These 
provisions are nore I N confoarnity to the common lavr approach than to tho continental 
ap-proach, 

The iei"Qvisions zcjgardiric] gr'--up responsibility wore rframed to sorvo two 
purposes; to make groups thonsolves..accountable under the Article dealing with 
penalties, aod to prevent an individual fron oscco;A:ag rcosponsibility -u-hore he 
provided a gro-up vd.th CONT;inuoi.l intangible support iPispito its foreseeahle 
crininal conduct as reflected in tho principles C'F the Pinronhorg and Tokyo War 
Crines Trials. Special provision is nado for responsibility of persons in 
authority in order to incorporate responsibility.F-R'N failure to act. This 
prevision is based O N milita,ry law and c-umuand resp.uisibility as it is incorporated 
I N tho Pour Goneva Conventir^ns of 12 Pugust 1949 and in particular in the 
1977 Additional Protocol Amending tho Geneva Conventions of August 12, 1949 ' 
C'-ncerning failure of superiors to conti-ol acts of suhordinatos and othor sources 
O F intorneebioncA criminal la\R. 

Paragraph €y O N State rosponsibility, is essentially draxm fron .the draft 
principles of State responsibility (..x/CtT.4/246) adepted by the International Law 
Connission. P. Guggonhein, graito de Dr-, it International (1952) and 
C. Aagleton, The Rosp-nisibility_GRF giratos in Intcrna-tional .Paw (1928); 
Strupp, Han(P3UCH des Yolkerrechts - D3.s volkerrechtliche .Dolixt (1920) and IRIO-ro 
recently, P. Munch, Pas vojjoorrochrùiliche pelikt (1963) a.nd h , E , Joschock, 
hip...Voran-Aeort 11 chkei'b dor Staatsonganorg -^^Jî^y^j^S'^-^^IÉi^^I^^SÈÎ. (l952)). 

TnosG provisions a.ro intended TR- cover both responsibility for failure to act 
and non-stato ontitios that subsequently hocono states ])y analogy TR principles of 
state succession in international law. (See generally P.P. O'Connoll. State 
Buccussion in IntornatI.r-nal Law ( 1967) ), 
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Article 2 2 - Elenent s of an international C I - L T I O . This provision seeks 
to synthesize conioon law Oonth civil law concepts as well as to taike into- account 
fundanental principles of international crininal law in lorovidang for and 
defining the four essential olenents of an international crine. There soens 
to he agreonent -n the need for all such elenent s, even though thero are, 
divergences with respect to the-neaning and content nf each ono. Pr'-'ha.hly-
the nost authoritative work on tho suhject is Stofan Glaser, - Infraction 
Internationale ( 1 9 5 7 ) • In it, Glaser starts, as does this Article, with the 
naterial elenent, hut then interjects certain legal justifications before dealing 
with the nental elenent. Ho conclucles his work with panticipation and coorplicity. 
In this respect, a conceptuo.l difficulty arises and the choice was to seiDarate 
the required elements of a crine iron the "responsibility," and conditions (--f 
"exoneration." The appr-iach of dividingr "Responsibility," "ElemiOnt of en-
International Crino," and. "Exoneration" into throe different provisions seeks 
to avoid doctrinoE differences hetvraen coimoon law and civil law by devising a 
neutral approach. 

The naterial elenent satisfies both the comxion law and civil law systens, as 
does to a great extent tho nental elenent, though it is couched in m.ore objective 
terms. 

In recognition of the fact that nost civil law crininal codes do not specify 
causa-tion as a separate elenent, the elenent of causation could be interpreted as 
included in the naterial element of a crime in civil law systens and separate for 
connon law systens. 

It was agreed thâ t the nental elenent should not extend: t-o mere negligence, 
but it was feared'that mere exclusion of negligence would result in responsibility 
under civil lav/ systèmes for mental states between mere negligence and recklessness. 
Accordingly, the decision was made to list the .nental states.of intent, knowledge, 
and recklessness v/ith tho -understanding that rocklessness went beyond the 
dolus evenbualis, described under the I976 German Penal Code as a state of m.ind 
such that the person knew that harm wouldo resuit. 

Por cornion law systens, however, a separate lorovision on causation was 
added. . . . 

The fourth such elenent, harm, was recognized as requiring interpretation 
in connection with the offence in question. It was deternined that provision 
should be nade for circuxistances where an offence did not require an outcom.e whose 
character v/ould-natch tho usual neaning of the word "ham." Siniiar concern was 
voiced regarding tho elenent of causation, so that it was dotermined to qualify 
the listing of ele.nents with a clavise providing that these elenent s nay bo altered 
by the definition ci a given crine. ' . 

Article 25 - Irmm-unitios. This, provision is sot f-)rth itxiec'Liately" after 
principles of responsibility and inputability, the olenents of a crine, because 
of the pecviliarity of internationaE law with- respect to inxiunities which derive 
iron t'he prlnciiDles .of sovereignty. (See Sutton, "Jurisdiction Over Piplo.matic 
Persomel and InternationaE Organizations' Personnel for Coioiuon Crin,es and for 
Internationally Refined Crim.es," in M.C. Bassioiini and V.P. Manda, 'A Treatise in 
Internatic^naE Criminal haw - ( 1 9 7 5 ) ? Vol. II, p), 97« . , See,also Oppenheim, 
International'haw (8th éd.., hauterpacht, 1 9 5 5 ) ? P« 7 '57; Harvard .Research on 
International Law, Piplcaoatic. Privilèges and Inxiunities, 2 6 A.J.I.L. 15 - 1 8 7 
(Supp. 1 9 3 2 ) ; . and Inxiunito, Extraterritor-ialite et Proit. d'Asile .en-Proit- Penal-- • 
International, 4 9 Revue Int'lo de Proit Penal, Ho. 2 ( I 9 7 8 ) ) . 
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This text is based on the provisions of; I 9 6 I Vienna Convention on 
hiplonatic Relations; I 9 6 3 Convention on Consular Relations; I 9 6 8 United Nations 
hraft Convention on Special Missions; I 9 4 6 Convention on the Privilèges and 
Irmunities of the United Nations; 1947 Convention on the Privileges and Pnnunities 
of the Specialized Agencies; Draft Articles on the Representation of States in 
their Relations: with International Organizations of the International ia.w 
Corjnission, 1972;""Diaft Articles on the Protection and Inviolability of . 
Diploaatic Agents and'Other Persons Entitled to Special Protection Under 
International Law, of the Organization of inierican States, 1971? Convention to 
Prevent a,nd Ponish the Acts- of Terrorisn'Taking the Porn of Crines Against Persons 
and Related Extortions that are of International Significance, 1971? the 1973 
Convention on the- Prevention and Punislinent of Crines Against internat tonally 
Protected Persons- Including Diplonatic'Agents ; the GenereE Agreenent of Privileges 
and Innunities of the Council of Europe of 1949? tho Supplenentary Agreenent of 
18 March 1950, and the fcur additional Prctocols to the GeneraM Agreenent cn 
Privileges and Innunities of tho. Council of Europe (1952, I 9 6 I ) . 

The text also ts.kes into accci'unt custonary -princiijles -of international law 
on the irm'unity of Heads of State and the practice of states. The nature of the 
innunity provided herein is, hovrever, nore narrowly circur:scribed, a,s it is not 
absc^lute. The text obligates the Contractinfç Parties whose national is the subject 
of any imx'unity ca'fcegory contained herein to take ai^propriate action against such 
persons, but pernits waiver of that jurisdicti'',n in faveur of the International 
Court nuch as do the NATO and Warsaw Pact countries on Status of Porces Agreenent; 
(see C-oker, "The Status of Visiting Plilitary Porces in Europe," in 
M.C, Bassiouni and V.P, Nanda (eds), A Treatise on International Crininal Law 
(1973) V(,a. II, p. 1 1 5 . ) 

Article 2,4 - Penalties. Separate provisions are nade for punislment of 
different tyî es of offenders, all subject to the requirenont in Section 1 that 
punishment by proportional to seriousness of tho violation and the ha.rn threatened 
or caused as well as to tho degree of responsibility of tho actor. 

Tho Court is directed to' develop aopprarpriaote Rules bof-'-re excrcisirjg its 
jurisdiction. It nust be notod that principles of logOility are not violated by 
these provisions becanse the Court should first pronulgate tho iDonalties and the 
criteria for their apiolicakion. 

Paragraph 3 recognizes the principle of the Nuronberg Tribunals that 
organizations as such nay be punished by noans of fines. (See Dinstein, infra). 
This provision goes bey(.nd continenteM principles. 

Paragraph 4? punishioent of states by inposition of fines is provided, it 
being- considered beyond tho scope of tho court's ability to inpose other sanctions. 
(Soe Triffterer, "Jurisdiction Over States for Crines of-Sta.t,e, " and B.axter, 
"Jurisdicticn Over War Crines and Crines Against Hui:ianity: Individual and State' 
Accountability," in M.C. Bassiouni and V.P, Nanda (eds), A Treatise on international 
Crininal Law (1973) Vol. 1 1 , Txp, 86-96 and 65-85. -Sea also Munch, "State 
Respo-nsibility in International Law," in Bassiouni and Nanda, supra, Vol. I, 
pp. 143 et seq.; C. Eagletqn, Tho Regpcn-sibility of States in International Law 
(1924) ;'"C'. de Vis s cher, La resp-'uisabilite des Etat s~TÎ924) ; P."phinch, Pas 
volkerrochtliche Delik't ( I 9 6 3 ) ; J. Cast ill on, Les Réparations allenan.de s,,- , 
Deux experiences CÏ9r9-1932, I945-I952), (l953Tr~and H.E. Jescheck, 
Die Venantwortlichlceit der ' Staatsorganen - Na.ch ' Vo-Hto-rsstraf recht ( 1 9 5 2 ) ) . 
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Paragraph 5 confers discretion on the court whether to iniDose cnimlative 
sentences for criiies arising frora-a single transaction. 

Paragraph 6,. dealing,with nitigatioh, provides forthe possihility'that the 
fact that; an accused was acting under orlers could he considered a nitigating 
factor. This reflects the contontrof Article 8 of the London Charter of • 
8 August 1945 estahlishing the International Ililitary Trihunal at PTurenherg. 
(See Y, Pinsteinj The Pefense of "Ohedience to Superior Orders" in International Law 
p, 260 and 283 (l96575T~ : " , ' • 

Article 23 - Exoneration. Vfl-iile the ̂ civil law systen would view the 
conditions-of exoneration listed in this Article as a questionable conhination 
of principle.s of responsibility and legal dafenoG, it was felt that'a single 
provision- containing all conditions which ultimtely result in exoneration'fron 
responsibility,- irrespective -of their doctrinal or dognatic basis should he 
placed together, as it gives these aspects a sense of cohesion and practical use 
by an international tribunal. 

The self-defence provision in paragraph 2, is based on that contained in 
article 2, paragraph 2 (a)'cf EuT'c^x^anConvention for the Protection of H-unan Rights 
and Pundanental Preedons' as well as on tho language used in tho Model Penal Code. 
-The. requirenent that thé defender reasonably bolioves tliat foroefiil response, is 
necessary is a cormon la,w requirenent which is superfluous for civil law systens. 
On the other hand, tho introduction of the requirenent that the response be to an 
"inninent" use of unlawful force nay he viewed, under, the connon law as surplusage'. 

The defence of necessity is liirited in paragraph 3 "to use- of force .not likely 
to produce death as a policy deci.sipn...to, restrain individuals. 

Coercion, under paragraph 4, was United as a defence to situations .where 
the threat or use of force is "iiminent.,". 

Paragraioh '5 nakes 'obedience to superior orders a defence where the person 
accused, was not ?̂n a xoosition to know of. the crininal nature of his acts. 
Conversely, paragraph 6 protects-persons fron prosecutions for refusing to follow 
.orders to connit crines. -

Paragraph 7-adopts the fornulation of the Model Penal Code relating to nistake 
of law or fact, conditioning this defence on negation of crininal intent. 

Paragraph 8, on double jeopardy, sinply seeks to give effect to the principle 
non bis in iden. The fourth paragraph recognizes the conpetence of the International 
Crininal Court to overlook pardons and annestios of other jurisdictions in order to 
avoid that states resort to that practice fron negotiating à-person's p-uni-shability. 
It ap]pliGs to the actual conduct involved rather than to-any legal characterization 
of that conduct by any. State, - , ' 

Paragraph 9 is based on the Model Penal Code's ijrovision on the defence of 
insanity. This differs from civilist systems where such a condition is deemed a 
pre-condition to criminal responsibility. 

Paragraph 10 on the defence of intoxication springs fron the sane source, and 
excludes voluntary intoxication as a defence to crines requiring intent. 

The renunciation principles set forth in Section II also stem from th.e Model 
Penal Code but "are in keeping'with the continental ' approach.-. • ; 
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This provision includes principles of justificationj conditions negating 
criminal responsihility, excusahility and procedural defences. Prom a 
Eonanist-Civilist perspective it is doctrinally challengeable on the very grounds 
that it encompasses too much diversity. However, its justification rests on • 
pragmatic reasons which avoid the dogmatism that has been at the basis of so 
much debate between European penalists for so long. • 

Article 26 ^ Statute of Limitation. Tho approach adopted measures the 
limitation iDeriod by the maxiraiin potential penalty required for similar offences 
under the national law of the State where tho crime was coianitted as is the case 
under'penalties. "It should'be noted that, und.er this approach, where the maxinua 
penalty is life imprisonment or death, there is no liimltation period. Also, it 
was necessary to add paragraph 1 (c) because offences by States are jpunishable 
only by fines under this Code. This approach was preferred'notwithstanding the 
Convention on the Hon-Applicability of Statutory Limitations to ¥ar Crimes and 
Crimies Against Huioanity, of 9 Pecember 1968 (see also 3 9 Hevue Internationale de 
Proit Penal (1968) dedicated to this topic, and the Euroioean Convention on the 
Hon-An'plicability of Statutory Limitations to Crimes Against Eoinanxxj and ¥ar' Crimes 
of 1 9 7 4 ) . In fact, the result of this approach and that of tho Conventions referred 
to above, is for all practical purposes 'the same except for minor offences and in 
fact avoids the difficulties which have prevented the ratification of these treaties 
by a number of states. I F 

Part VI; Puties oj,States parties 

Article 27 - General principles. Tho basis of international enforcement'and 
CO—iperation derives from the maxim aut dedere aut judicare from Hugo Grotius, ' 
Pe Jure Belli ac Pacts ( I 6 2 4 ) , It is novr rec"gnized as a general principle of 
international law to "prosecute or extradite"; (see Bassiouni, "International 
Extradition and World Public Order, " in ibktuelle Problenj d '̂s Intornationalen 
Strafrechts ( l 9 7 û ) pp. 1 0 , I5 (ed. D. Oehler and P.G. Potz ) ) and it is the 
conceptual basis of the indirect enforcement scheme, that international criminal 
law has relied u-pon. It is embodied in international criminal law conventions. 
The mechanism by which the indirect enforcement scheme operates, is that a state 
obligates itself -under an intornational convention to include appropriate qorovisions 
in its national laws which would make the internationally proscribed conduct a' 
national crime. This approach is found in all international criminal law •• 
conventions establishing such a duty upon i t s Contracting -Parties, ' (See e.g., 
the Eo-ur Geneva Conventions of 12 August 1949 in their respective Articles 49-5^/ 
50-51/129-130/146-147). It is also the case with respect to all other international ^ 
criminal law conventions. 

Article 28 - Surrender of excused persons. Surrender of the accused is 
equivalent to extradi'tion. Because of tha importance of extradition in this 
enforcement scheme, it is covered herein-with as much detail as possible in light 
of existing problems perceived in the practice. The "political offence exception" 
is excluded from all international crimes herein. (See anticle VII of the 
1948 Genocide Convention; the European Convention on the Suppression of Terrorism 
of 27 January 19775 "tko 1973 Praft Additional Protocol Amending the Geneva 
Conventions of 12 .dugaiot 1949? Protocol I, Article 78. See also Bassiouni, 
"Repression of Breaches of the Geneva Conventions under the Praft Additional 
Protocol to tho Geneva Conventions -of August 1 2 , 1 9 4 9 , " 8 Rutgers-Camden L.J.'-
I85 ( 1 9 7 7 ) 5 !>• Poncet and P. Hoyroud, L'Extradition et 1'Aisle Politiq.ue en Suisse 
( 1 9 7 6 ) ; C. Van den Wijngaort, The Political offence- exception to extradition; The 
delicate problem,of -balancing the rights .of the individual and'international public 
order ( 1 9 8 0 ) ) . The language used in this article is loatterned after the 
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1 9 7 0 Hagu,e Convention for the Suppression of Unlawful Seizure of Aircraft. (See 
e.g. J M.C. Bassiouni, International Extradition and World PuAlic Order (1-974) 
and I.-Shearer, Ahetradition in International Law--(1971)' See also the European 
Convention on the Suppression of Terrorism of 1979 and the European Convention-
on Extradition'of I3 Eecemher 1 9 5 7 ' See also? Legal Aspects of Extradition Among 
E'jjopean States (Council of-Europe, 1 9 7 0 ) . Por different national perspectives, 
see 3 8 Revue Int'Ie de Proit Penal ( 1 9 6 8 ) , and T. Vogler, Auslieferungsrecht und 
G-rundgesetz ( 1969). Por a historicai x^erspective, -"see A. Billot, Traite de 
l'Extradition, ( I 8 7 4 ) . See 0 A 3 O 5 M . Pisani. i-nd P. Mosconi, Codice Pelle Convenzioni 
jii Estradizione e di Assistenztx Giudiz_ia.ria in Materia Pénale (1979))' In general 
the la-ws' of the requested State are aj}plicahle as is the ca,se in aAl multilateral 
and hilateral extradition treaties. 

Article 29 - Judicial Assistance and Other Porm.s of Go-operation. The reonested 
party shall execute in the manner provided for by its la.w any letters rogatory 
relating to a criminal matter and addressed to it hy -fche iudicial authorities of 
the requesting Party foi- the purpose of procuring evidence OJ: transmitting objects, 
records or documents 'bo be produced in evidence. 

The requested pa.rty shall effect service of writs and -records of judicial 
decisions which are transmitted to it for this T^urposo by -bhe requesting party. 
Service may be. effected by simple transmission of the wit or record -bo -bhe p)erson 
to be served. Other formalities shaAI he establis."hed hy Rules of the Cour't. 
See the 1959 European Convention on Mutual Assistance in Criminal Mat-be.rs, and 
in part on the 1 9 7 2 European Convention on Transfer of Proceedings in Criminal 
Matters, See also, Grutzner, "International Judicial Assistance and Co-operation 
in Criminal Mattel's," in M.C, Bassio-uni and V.P. Panda (eds), A Treatise on 
International Criiidnal Law, Vol. 2 , pp. 189 and 217-218 (l973). See also, 
Explanatory Report on "bhe European Convention on the Transfer of Proceedings in 
Criminal Matters (Council of Eunope, 1972); Problems Arising from gche Practical 
Application of the European Convention on Mutual Assistance in Criminal Matters 
' Xcouncil' of Europe 1971) ; de ScEatter, "Interna-bional CriminaA Law in Evolution; 
Mutual .Assistance in CrimAnal Maiters betxv-een the Benolnc Countries," 
14 Eeth, Int'l, L, Rev, 3 8 2 ( 1 9 6 7 ) ; Grutzner, International Judicial Assistance 
and Go-operation in Criminal Matters, ana Markees, "The Pifference'in Concept 
Between Civil and Cori-mion Law Countries as bo J'udicial 2IS si stance and Co-operation 
in Criminal Matters," .in M.C, Bassio-uni and V.P, Panda (eds), A Treatise in 
International Grimnal Pa.w, Vol, 2, pp, 1 8 9 and I7I ( L 9 7 3 ) . See also, H, Grutzner, 
Int errjationale s Re cht shilf e verkehr ( 1 9 6 7 ) , Eor the text of these-and other treaties 
see, M. PisanA and P. Mosconi, Codice Pelle Convenzioni di Estradizione e di 
Assistenza Giudiziaria in Materia PenaAe "( 1 9 7 9 ) ) » 

- Article 3 0 - Recognitio-xi of the jvidgemnnts of the Internaiional Penal Trihunal. 
This article is ap^Dlicable to; (a) sanctions involving deprivation of liberty; 
(b) fines or confiscations; (c) disqualificootions, A State party shnll under the 
conditions provided for in this Convention erhTorce a. saniction imposed by the Comt, 
and vice 'versa, (See -t.he 1 9 7 0 European Convention on the International Validit;/ of 
CrimAna,,l Judgemnnts. See also Aspects of Internaiiona.! Validit;/- of Grimnal 
Jn.dgemients (Council of pna-ope, I 9 6 8 ) and Explanatory Rsnort on the European 
Convention on the International Validity of Criminal Judgements/Tcouncil of Eunope, 
1 9 7 0 ) . See a.lso Harari, McLean and Silvcrwood, "Reciprocal Eniorcem.ent of 
CrAminal Ju.dgemonts, 45 Revue Internationale a,e Proit Penal 585 ( 1 9 7 4 ) ; p, Oehler, 
"Recognition o.f Poreign PenaAL Judgements and their En-forcement, " in M,C, Bassiouni 
and V.P. Panda, (eds), A Treaobise on International Criminal .Lâ w, vol. II, p. 2 6 I 
( 1 9 7 3 ) ; Scheaner, "Recogn:Ption and Enforcem.ont of Foreign Criminal Judgement," 
47 Aust, L,J. 565 ( 1 9 7 3 ) ; h. Oehler, .Infemaiinnale^^ ( L 9 7 3 ) . For the 
Benelyx Convention, see Convention j^onçeroing, jJugtqmg..Rii(l Jĵ c.̂ Se> 5 September 1 9 7 2 , 
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Belgium-Lttxeni'bourg-The Netherla-nds, United Nations, Treaty Series, vol. 247s 
p, 3 2 9 . See also K. Kraelle, Le Benelnoc Commente, Textes Officiels 14.7,. 209, , 
306 ( 1 9 6 1 ) 5 Le Schutter, "International Criminal Co-^operations The Benelux 
Example," in M.C. Bassiouni and V.P. Nanda (eds), A Treatise in International 
Criminal Law, Vt;.. 2 , p. 2 6 l ( 1 9 7 3 ) . Th ; Scandinavian couiries' arrangement 
for recognition and eirforcement of penal judgements is reproduced in H. G-rutzner, 
Internationales Rechtshilfeverkehr in Strafsache, pt. IV ( 1 9 6 7 ) . The arrangement 
hetween Prance and certain African states is reproduced in 32.Rev, Critique de 
Proit International Prive 863 ( 1 9 7 3 ) ) . 

• Article 31 - Transfer of offenders and execution of sentences. • This 
article relies on the concepts emhod-ied in the 1 9 7 S European Convention on the 
International Validity of Criminal oT-gd^ements and the 1964 European Convention on 
the Supervision of Cond-itionally Sentenced or Conditionally Released _Off_endej?s. 
It also relies on tRe- treaties on the execution of penal sentences hetween the 
United States and Mexico, 5 November 1 9 7 6 , between the United States and Canada, 
2 March 1 9 7 7 ? and between the United States and Bolivia, 1 0 Pebruary 1978? all 
treaties having entered into force-. Furthermore, special reliance was placed on 
United States legislation implementing the above treaties, 18 U.S.C., 
Sections 4 1 0 0 - 4 1 1 5 , (See Bassiouni, "Perspectives on the Transfer of Prisoners ^ 
Between the United States and Mexico and the United States and Canada," 
1 1 Vanderbilt J. Transnational L. 249 ( 1 9 7 8 ) ; Bassiouni, "A Practitioner's 
Perspective on Prisoner Transfer," 4 Nat'l J, Grim. Pefense 1 2 7 ( l 9 7 8 ) ; 
Abramiovsky and Eagle, "A Critical Evaluation of the Newly-Ratified Mexican-
American Transfer of Penal Sanctions Treaty," 64 lovra L. Rev. 325 ( l 9 7 9 ) and 
Professor Vagt ' s response thereto in the same issue)"] 

A scheme for transfer of offenders can be said to rely in part on the assumption 
-bhat a given state will recognize the criminal judgement of another and of the Court. 
The manner in which this article is drafbed makes that assumption. (See in 
]particular article 6 of the 1 9 7 0 European Convention on the International Validity 
of Criminal Judgement s), 

Part VII; Trea+^r provisions 

The treaty provisions are somewhat standard, except for the reservations clause 
which though in keeping with the Vienna Convention on treaty interpretation also 
takes into account the relevant aspects- of the "Advisory Opinion By The International 
Court of Justice on Reservations to the Convention on rne Prevention and Punishment % 
of Genocide," 1 9 5 1 _Ij;.C.J_. 1 ? . . 

One of the conditions for this Convention's implementation is, of course, 
the need for the Standing Goimnttee to be creaked and to start functioning and 

. that is why a special provision has been made to that effect. 
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IV. IRAET ADDITIONAL PROTOCOL POR TEE PENAL ENPOROEMENT OP 
• • THE INTERNATIONAL CONVEÎE0ION ON THE SÏÏPPRESSION AND 

PNNISHMENT OP THE CRIME OP APJEITBEID 

PART I; NATPRE OP THE PROCESS 

iErticle 1 

PURPOSE I'M) INSTITUTIONiE, FRAMEWORK 
1, Th.ere are hereby established penal measnres for the implementation of 
article V of the Convention on the Suppression and Punishment of the Crime of 
Apartheid, that is to say, adjudication of culpability and imposition of punishment 
for crimes of cpartheid as stated in article II of the Apartheid Convention. 

2. The following enforcement organs shall enforce the provisions of this Protocol 
according to their powers and duties as described in this Protocoli a Charging 
Committee; a Prosecutorial Commission; a panel of judges to adjudicate a crime of 
apartheid, hereinafter referred to as the "Tribunal"; and, a Standing Committee of 
States Parties. 

.Erticle 2 

JblîISDICTION im COMPETENCE 
1. The enforcement organs established in article 1 shall have the power to 
investigate, prosecute and adjudicate violations of the Convention on the Suppression 
and Punisbmient of the Crime of Apartheid, and, in the case of the Tribunal, to impose 
penal sanctions against those foind responsible for the Commission of a crime of 
apartheid as defined in' article II of the said Convention. 

2. The enforcement organs established in article 1 shall have universal jurisdiction 
in their investigation, prosecution, adjudication, and punisbmient of the crime of 
apartheid. 

3 . The power and authority to investigate all oom_plaints and claims of violations 
of the Convention on the Suppression and Punishment of the Crime of Apartheid shall 
be in the Charging Committee, whose functions are described in article 5 ' 

4 . The power and authority to prosecute cases whose investigaEion have been 
completed by the Charging Committee before the Tribunal shall be in the Prosecutorial 
Commission whose functions are described, in article 6. 

5 . The power and authority to adjudicate crimEnal charges of apartheid, determination 
of guilt and. innocence,'and the imposition of' sanctions on the basis of cases 
presented by the Prosecutorial Commission shall be in the Tribunal whose functions 
are described in article 7» 

Article 3 

S/iNCTIONS 

1. The Tribunal shall have the power to impose the following sanctions with respect 
to the following types of persons who have been found to be responsible of the 
following types of conduct; 
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(a) Terms .of deprivation of liberty and' lesser penalties where the accused is 
a natural person- who ha.s been determined to be guilty of a "grave crime" under 
article II of the Convention on the Suppression and Eu.nishment of the Crime of 
Apartheid, that is to say;' 

(i) Murder; 

(ii) Torture; 

(iii) Cruel, inhuman or degrading treatment or punishment; or 

(iv) Arbitrary arrest and detention. , ., 

" ('b) Eines and injunctive orders where the accused is a naturaA -or juridical 
person and has been 'deAermined to he responsible for any conduct prohibited, by 
article II of the Convention on the Suppression and Eunishmient of the Crime of 
Apartheid. 

(c) . Termes of .deprivation of liberty when the accused is a natural person, and 
fines where the accused is either a natural or a juridical person, and has been 
determined to he responsible for violations of lawful orders of the Court. 

2. Procedural and other aspects of sanctions are described in article 8. 

•Article 4 

SPPJECTS PPON V-AIOM TIE ORG-AMS OE EPEORCEMEETT 

• SHJILL EXERCISE TIPPER J P E I S E I C T I O P 

The organs of enforeernent • shall exercise their jurisdAction over natural persons 
and legal entities as defined in Fart VI. 

PA]:iT II; TEE PT̂ hAL PROCESS 

Article 5 

IPPTPATIQP (W 'HIE PROCESS 

1. A complaint or crime of violation of the Convention on the Suppression and 
Funishment of the Grime of Apartheid shall he-brought by anyone to the 
Charging Coimaittee who shaAl receive and investiga.te any such information. 

2. p'pon review of the infoi-niation and on the basis of a m.agority vote by the 
Chang.ing ComiirAttee that it believes a violation of the Convention has taAcen place it 
may submit it to- Ahe Prosecutorial CommAssion along with its investigation and 
findings to prosecute .the person believed to ha-ve committed such a crime. 

3. Po thing herein shall p.reclude the Charging Coimnittee from, undertaking any action 
other t'han submission of a case to the Prosecutorial Commiission which would be in 
conformity with the intents and punposes of this Protocol and of the Convention on 
the Suppression and Punishment of the Crime of Apartheid, 
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Article 6 

THE TROSECHTIOH /J© PEE-TRI/IL PROCESS . , • 

1. The Prosec-utorial Commission sheJl undertake no action with respect to any 
alleged violation of this Protocol or of the Convention on the Suppression and 
Punishment of the' Crime of Apartheid unless it is so instructed hy the 
Charging Committee. • 

2. 'The Rrosecutorial Commission u.pon being' instructed by the Charging Committee to 
proceed with the prosecution of & given case shall prepare the said case for 
submission to the Coiirt for adjudication. 

3 . In aid of such preparation the Prosecutorial Commission may request the Tribunal 
to issue orders in the nature of; 

(i) Arrest warrants; 

(ii) Subpoenas; 

(iii) Injunctions; 

(iv) Search warrants; 

(v) 'Warrants for surrender of an accused so as to enable the accused to 
be transported to attend proceedings and to transit States without 
interference. 

4. Aiy pre-trial order in aid of the preparation of a case for adjudication shall 
be issued by the Tribunal in accordance with the standards set forth in this 
Convention in Part V, 

5 . Prior to commencement of the adjudication on the ultimate merits of a given case, 
the Tribunal shall conduct a prelimina2:^^ hearing to determine; 

(a) bdiether the case is founded in fact and law; 

(b) Whether prior proceedings has the case in accordance with the principle 
of non bis in idem; 

( 0 ) Whether there are circumstances that would render the triek unreliable or 
unf 3,ir ; and 

(d) Set a schedule for the adjudication and determine relevant procedural 
questions pertaining to the adjudicakion. 

6 . After the preliminary hearing described in paragraph 5 above- the Trcibunal may 
either dismiss the case or hold it for adjudication. 

Article 7 

THE flDJin^IGATPOH PROCESS 

1. The Tribunal shall conduct its hea.rings in accordance with the standards set 
forth in Part V. 
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2. iifter hearing evidence and arguments in a public hearing except as the Tribunal 
ma.y otherwise decide if it is in the best interest of the accused or in the best 
interest of justice the .Tribunal shall deliberate in camera and shall thereafter 
upon reaching a determination announce its decision orally in summary fashion or by 
a complete reading of & written opinion xn open Court, 

3. If an opinion is announced orally in summary, fashion the written opinion shall be 
submitted no less than 30 days from the date of the oral opinion. 

• A. : The date'in which the written opinion sha.ll be deposited with the Secretariat of 
the Tribunal shall be the effective da.te of judgement. 

5. ihiy judge may issue a separaie concurring or dissenting opinion. 

6. All decisions of the Tiribunal shaill take effect 30 days a.fter the effective date 
of judgement in order to permit post-trial modifications of the Tribunal's 
determination as described in article 9' 

Article 8 ^ 

THE SAHCTIOHIHO EROCESS 

1. Upon a, ô^etermination by the Tribunal that the person charged is responsible for 
a crime within the jurisdiction and. comipetence of the TribunaE., a. hearing shall be 
held to determine the appropriate sanction for purposes of hearing evidence and 
arguments of mitigation and aggravation. 

2. The Tribunal shall then pronounce its determination of the applicable sanction in 
accordance with article 3 of this jProtocol. 

3. hecisions relating to sanctions shall be reached. 3;nd announced in the same manner 
as decisions regarding determinakion of responsibility a.s stated in ajrticle 7. 

4. The sanctioning hearing shall be he'd anytime akier the effective date of entry 
of the Court's determination of responsiiallity which is after 30 days of the date of 
recording of the jud.gement provided that no post-adjudication review procedures have 
been initiated pursuant to article 9- h- Ike event that post-triaE procedures have 
been initiated, the•sanctioning hoarEng shall commence after the date of entry of 
judgement on the said hearing. 

iirticle 9, 

TIES POST-/EJ"ŒDICATIOH REVEL 'V/ PROCESS 

1. ¥ithin 30 days of the effective date of entry of a determination of responsibility 
by the Tribunal the Prosecutorial Commission or the accused may file a petition for 
review .with the TribunaE for purposes of vacating' or modifying any part or aEl of 
the Trib'unaE's determination. 

2. The bases upon which such a petition for review can be presented are; 

(a) Piscovery of evidence unkno-wn at the time of the prior determjination which 
if known a.t the time would have materially a.ffooted the outcom.e of the determination; 

(b) The GomE was miisled as to m.aterial affecting the oukcome of the 
determination ; 

http://sha.ll
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1, The Tribunal shall consist of five judges, no two of whom, shall be of the same 
nationality, who shall he elected hy representatives of States Pa,rties to this 
Protocol acting through the Standing Committee of States Parties. 

2, Election of judges shall be hy secret ballot at a m.eeting called for that purpose 
by the Standing Committee of States Earties from a list of nominees submitted by 
States Parties, no more than two of xfnich shall be submitted by the same State Party, 

3 , nominees shall be distinguished eicperts in the fields of international criminal 
law and human rights or other jurists qualified to serve on the highest courts of 
their respective States. 

4, In electing judges due consideration shaAl be g-iven to the diversity of personal 
backgrounds and experience and to the representation of the major legal and culturaA 
systems of the world. 

5, Judges shall have no occupation or business that would conflict with, the 
performance of their duties on the Tribunal. 

6, Judges shall he compensaAed for time spent on Tribunal matters and on a basis 
proportionate to the salantes of judges of the InternaAionaM Court of Justice, 

7, The five judges shall be elected for terms of three years, which can be renewed. 

8, Ho judge shall perform any judicial function with i-espect to an accused of the 
same nationality or with respect to any matter with which, the judge was involved in 
any other'capacity, 

9, A judge may withdraw from a case or be excluded for good cause by unanimous vote 
of the other judges. 

10, A judge ma,y he removed from the Tribunal for good cause by a unanimous vote, of 
the other judges. 

( G) On the face of the record the facts alleged are not proven heyond a , 
reasonahle douht ; or • -

(d) The facts alleged and proved do not constitute responsihility for a crime of 
apartheid. 

5. : The Tribunal shall hold snch hearings in accordance with, the same standards and 
procedures set forth for adjudication of responsibility pursuant to article 6- of this 
Protocol. 

4- ïïpon a determination on the merits of the petition for review the Tribunal shaEl 
announce its decision in the same manner prescribed in article 7 and the determination 
shall he final upon its recording. 

PART IIP; THE EPPORCBI'IENT ORGMS 

Article 10 

- THE TRIBDATAP 
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THE PROSEChH'ORIAL COMI-IISSIOE 

The Prosecutorial Commission shall consist of the members of the Ad Hoc 
Working Group of Experts established under resolution 2 (XXIII) of the Commission on 
Human Rights, 

2. Meetings of the Commission may be held regularly or on an ad hoc basis to perform 
its functions under this Protocol. 

3 . The' Prosecutorial Commission shall adopt rules to govern performance of its 
functions. 

4- The members of the Comimission shall elect a President every year who can be 
re-elected, 

5. Members of the Prosecutorial Commission shall be reimbursed for their expenses 
and compensated for their services on the same basis as for their functions under 
article IX of the Convention on the Suppression and Punishment of the Crime of 
Apartheid and under existing United Hâtions procedures. 

11. Except with respect to judges who have heen removed, judges may continue in office 
heyond their term as acting judges until their replacement assumes the office and 
shall continue in office to complete work on any pending matter in which they were 
involved. 

12. The judges of the Trihunal shall elect a President and such other officers as 
they deem appropriate. The president shall' sePve for a term of one year which is 
renewable. , . • • 

i\r tide 11 

/ ,• • -THE CHARGHTG COMMPTTEE ' 

P. The Charging Committee shedl be the three members of the Commission on Human Rights 
designated pursuant to article IX of the Convention on the Suppression and Punishment 
of the Crime of Apartheid. 

. 2. Meetings may be held regulenly or on an ad hoc basis to perform, the functions 
required hy this Protocol. ^ 

3 . The Charging Committee shall adopt rules to govern perfoimance of its functions. 

4. The members of the-Charging Committee shall elect every year a President who may 
be re-elected. 

5. Members of the Charging Committee shall be reimbursed for their expenses and; 
compensated for their services on the same basis as for the performance of their 
functions' under article IX of the Convention on the Suppression and Punishment of the 
Crime of Apartheid and under existing PTnited Hâtions procedures. 

6. The Charging Committee may designate qualified experts to investigate and' 
research matters considered by the CommAttee. The compensation of such experts shall 
be determined by the Committee on an ad hoc basis. 

Article 12 
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6 . The Prosecutorial Commission may engage.the services of a qualified expert to 
present cases before the Tribunal. The compensation of such experts shsJl be 
determined by the Commission on e.n ad hoc basis. 

iirticle 1 3 

THE STiilbDIHG COMMITTEE OP STATES PiiPTPES 

1 . The Standing Committee shall consist of one representative a,ppointed by each' 
State Party to this Protocol. 

2 . The Standing Committee shall elect by majority vote a President and such other 
officers as it deems a.ppropriate for one year -who may be re-elected. 

3 . The President shall convene meetings in accordance -v/ith such rules as may be 
adopted by the Standing Committee. 

4. The Standing Committee shall have the po-wer to perform the functions expressly 
assigned to it under this Protocol and may: 

(a) Petermine the operating budget cf the organs of enforcement set up under 
this Protocol and costs rela,ting to the machinery of enforcement and in general all 
financial and admunistrative m.atters arising under this Protocol including assessing 
Sta,tes Parties for their pro rate, share of the costs incurred. 

(b) Encourage States to accede to this Protocol; 

(c) Propose international instruments to enhance the performance of the 
Tribunal ; and 

(d) Encoiarage States to assist the enforcement organs of this Protocol and to 
comply l a t h the Tribunal's determinations. 

5. The Standing Comm.ittee me.y exclude from partici^oation representa,tives of 
States Parties that have failed to provide financial support to the Tribunal as 
required by this Protocol or that have failed to carry out other express obligations 
under this Protoool, 

PART TV; INSTITUT I OHiih 'MTTEP 

Article I4 

RUhE bUZOTG 

1 . Each of the enforcement organs and the Standing Committee shall formulate their 
o-wn rules of procedures to fulfil the interests and purposes of this Protocol and in 
accordance -with the standards of fairness as stated in Part V of this Protocol. 

2 . The rules of the Charging Committee and of the Prosecuting Commission shall first 
be approved by the Tribunal before they become effective. 
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3/ To insure the independence end impartiehit;/- 01 the Trihunal its rules shall not 
he reviewahle. The Stending Committee may, however, nequest the Trihunal to consider 
proposed rules or reconsider established ones., . hothing herein precludes an accused 
or the Prosecutorial Commission from presenting to the Trihunal a challenge to a riile 
for failure to com/ply with the provisions..of this Protocol or ius standonds in 
Part V. 

4 . Po ruPe shall take effect until 60 days after publication. 

5. ./ill rules and amendments shall be published and made an/ailable to the public' 
through the Division of Human Eights of the United Hâtionso 

6. All Administrative and financial matters pertaining to this Protocol shall be 
undertaken hy the 'Division of Human Rights of the 'United Hâtions which shall appoint 
with the approvaA of the Standing Committee a. chief administra/tive officer to canry 
out these functions. 

7. All costs and expenses incurred hy the acMinistration of this Protocol shall he 
borne hy the States Parties who shall he assessed by the Standing Committee on a 
pro rata basis. 

8-. In' all matters except iudicial matters in which this Protocol or its provisions 
are called into question; the President of the Standing Committee of States Parties 
shall be the competent authority. 

9. In all judicial matters and matters involving the Organs of Enforcement of this 
Protocol the Fresident of the Tribunal shaAl be the competent authority and he may 
delegate any member of the Charging Committee or "ProsecutoriaA CommAssion to act on 
his be'half or appoint a special expert on an ad hoc basis. 

PAET'V; STANDAEPS 

Article I9 

STAHDAEDS POE RUDiiS hHD PROCEDURES 

1. In all proceedings and in the f orm.u.la.tion of any rules hy t>ie organs of 
enforcement, the accused wh.ere ap'plicahle shall he entitled to those fundamental human 
rights enunciated in the 'Universal Declanation of,. Human Eights and the international 
Covenant on Civil and poiitical Rights, which are.; 

(a) The presumption of innocence 

The presumption of innocence is a fundaniental principle of criminal justice. It 
includes inter alia.; 

1 . Ho one mag- be convicted or formnlly declaned guilty unless he has been tried 
according to law in a fair triad,; 

2. Ho CriminaA punishment or any equivalent sanction ma,y he imposed upon a 
person unless he has been proven guilty in accordance vAth the law; 

3. Ho person sbnll be required to prove his innocence; 

4 . In case of doubt the decision must be in fa^vour of the ancused. 
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(b) Procedural rights ("equality of anas") 

The accused shall have suhstocntial paritjr in proceedings and procedures and shall 
he given effective ways to challenge any and all evidence produced hy the prosecution 
and to present evidence in defence of the accusation, 

(c) Speedy trial 

Criminal proceedings shall he speedily conducted without, however, interfering 
with the right of the defence to prepare adequately for trial. To this effect; 

1 . Time limiitations should he established for each stage of the proceedings 
and should not be extended without reason by the a^ppropriate Chamber of the 
Court. 

2 . Comiplex cases involving mrultiple defendants or charges may be severed by the 
appropriate Chamber of the Court when it is deemed in the interest of fairness 
to the parties and justice to the C3,se. 

3 . Administrative or disciplinary measures shall be taken against officials of 
the Tribunal who deliberately or by negligence violate the provisions of this 
Convention and the rules of this Tribunal. 

('̂z Evidentio.r:;r o^uestions 

1. All procedures and methods for securing evidence which interfere with 
internationally guaranteed hum.an rights shall be in accordance with the standards 
of justice set forth in this Convention and in the rules of the Tribunal. 

2 . The admissibility of evidence in criminal proceedings m,ust take into account 
the integrity of the judicial system., the rights of the defence, the interests 
of the victim and the interests of the world community. 

3- Evidence obtained directly or indirectly by illegal means which constitute 
a serious violation of internationally protected human rights, violate the 
provisions of this Convention, and rules of this TribunaJ shall hold them 
inadmissadole, 

4. Evidence obtained l)j means of lesser violations shall be admissible only 
subject to the judicial dkscretion of the Court on the ba.sis of the veracity of 
the evidence presented and the values and interests involved, 

(e) The right to rem.ain silent 

jinyone accused of a crimknal violation has the right to remain silent and must 
be informed of this right. 

(f) Assistance of counsel 

1. Anyone suspected of a criminal violation ho.s the x'ight to defend himself and 
to competent legak assistance of his o\m choosing at all stages of the 
proceedings. 
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2. Counsel shall he appointed ex officio whenever the accused hy reason of 
personal conditions is unable to a.ssume his own defence or to provide for such 
defence, and in those complex or grave cases where in the best interest of 
justice and in the interest of the defence such counsel is deemed necessry by 
the Court. 

3. Appointed counsel shall receive reasonable compensation from the Tribunal 
whenever t>ie accused is financially unable to make such compensation. 

4- Counsel for the accused shall be allowed to be present at all critical 
stages of the proceedings, 

5. Counsel for the accused or the accused shall be provided with all 
incriminating evidence available to the prosecution as well as all exculpatory 
evidence as soon as possible but no later than at the conclusion of the 
investigation or before adjuokcation and in reasonable time to prepare the 
defenc e, 

6. i'myone detained shall have the right of access to and to communicate in 
private with his counsel personally and by correspondence, subject only to ^ 
reasonable security measures decided by a judge of the Court, H 

(g) Arrest and detention 

1. No one shall be subjected to arbitrary arrest or detention. 

2. No one shall be deprived of his liberty except on such grounds and in 
accordanoe with such procedure as established by this Protocol and rules of the 
Tribunal and only on the basis of a determination by the Court. 

3. No one shall be arrested or detained without reasonable grounds to believe 
that he committed a criminal violation within the jurisdiction of the Tribunal, 

4. Anyone arrested or detained shekl be promptly brought before a judge of the 
Court and shall be- informed of the charges against him; after appearance before 
such judicial authority he mâ y be returned to the custody of the arresting 
authority but he shall be subject to the jurisdiction of the Court even when in 
the custody of a State Party. 

5. Preliminary or provisional arrest and detention shall take place only ^ 
Wrienever necessa.ry and as much as possib î.e should be reduced to a minimirm of cases 
and to the minimum of time. 

6. Ikeliminary or provisional detention shall not be compulsory but subject to 
the determknation of the Court and in accordance with its rules. 

7. Alternative measures to detention shall be used whenever possible and 
include inter alia; 

Bail; 
himitations of freedom of movement ; 
Imposition of other restrictions. 
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8 . - . EG detainee shall he suhject to rehahilitative measures prior to 
conviction unless he freely consents thereto. 

9. ho administrative preventive detention shoEl he permissihle as part of 
any criminoL proceedings » 

10. Any period of detention prior to conviction shall he credited toward the 
fulfillment of the sanction imposed hy the Court. 

11. Anyone vrtio has heen the victim of illegal or unjustified detention shall 
have the right to compensation. 

(h) lilghts and interests of the, victim 

The rights and interests of the vict.im of a crime shall he protected, in 
particular: 

1, The opportunity to panticipate in the cr.irainal proceedings; 

2. The right to protect his civil interests; 

5= hue regand shall he given in formAjlation of i-u.les of the organs of the 
TrihunaA to the principle of non his in idem, hut a. seemingly duplicative 
prosecution .shall not he harred provided that the record in the prior proceeding 
is taken into account aAong x\Ath any prior measures in respect of guilt of the 
ancused. 

4. ./vrrest and detention shaAl he in conformAty with the Standand îlinimum Rules 
for Treatment of Prisoners and the Body of Principles on the Protection of 
Persons from All Porms of Arhitrany Arrest and Petention of the Pnited Hâtions. 

5. Maocimum flexibility regarding restrictive measures should he encoura,ged, 
including use of such mechanisms as house arrest, work release and hail, and 
credit shaAl be given for any pre-conviction restrictions to an accused. 

6. The Trihunal shall Include aAl of the above in the formulation of its rules 
of practice and procedures whicii shall be effective upon promulgation. 

7. Eo proceedings before tho Trihunal shall commnnce prior to the promulgation 
of the.rules of practice and procedures of the Court, the Procuracy and the 
Secretariaet. 

PERT VI; PRPACPPIPS OE ACCOPETABILPTY 

(PROVPSIOES BT THE EAT PRIA OF A GEPEEAA. P E E T ) 

i'nticle l6 

PEFPhlTIOHS 

1. /n international crime is any offence arising out of the provisions of this 
Stat"ate and any supplemiental agreement thereto. 
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2. A State is an international legai entity defined und.er international l 8 . w . 

(a) This term is nsed without prejudice to questions of recognition or 
membership in the United ITations. 

(b) This term also includes a group of States abating collectively. 

3 . The words "person" or "individual" for the purposes of this Protocol are used 
interchangeably and each one of them refers to a physical human being alive. 

4. Eor the purposes of this Protocol, the words "group" and "organization" are 
interchangeable. A group consists of more than one person, acting in concert with 
respect to the performance of a particular act. 

5. The term "entity" is used herein to include groups, organs of state,' states or 
groups of states, 

6. Participation"in group action is a person's conduct which directly contributes 
to the group's ability to perform a given act or which directly influences the 
decision of the group to perform a given act. 

7. A person commits solicitation when, with the intent that an offence be committed, 
he instigates, commands, encourages or requests another to commit that offence. 

8. A person commits conspira-cy when, with intent to commit a specific offence, he 
agrees with another to the commission of that offence and one of the members of the 
conspiracy commits an overt act in furtherance of the agreement. 

9. A person commits an attempt when, with the intent to comm.it a specific offence, 
he engages in unequivocal and direct conduct which constitutes a substantial step 
toward the commission of that offence and which if not for a fortuitous event or 
misapprehension of the actor, would result in the completion of the crime. 

10. A person in authority is a person who has ' legaA authority under dom^estic law or 
a person who by virtue of the power structure of a. group is deemed to be in command 
or ha.s the power to command others, and to whom obedience is generally expected. 

11. Omission by a State, group or organization or failure to act occtirs whenever a 
person in authority having power to act and having knowledge of the facts requiring 
action fails to talce reasonable measures to prevent, or terminate the commission of 
a crime or to a.pprehend, or prosecute, or punish sjij person who has or may have 
committed a crime. Omission by an individual is conscious failure to act in 
accordance with a pre-existing legal obligation. 

12. The masculine "he" used throughout this article refers equally to the feminine 
"she". 

Article 17 

HESPOUSIBPhPTY 

1. A person is criminally responsible under this article when he reaches the age 
of eighteen. 

http://comm.it
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2. Direct personal responsibiliLy 

(a) A person wbo ooimTnts or attejrpts to coraait a crime is responsible for it 
and crimineJ.ly pr:nishable oinder article 20 and sAso e.rtioles 3 and 8 . 

(b) A person who conspires with another or solioits another to commit a crime 
as defined is criminally responsible for it and criminally pnnishadole. 

(c) A person who commits a crime is not relieved from responsibility by the sole 
fact that he was anting in the capacity'of Head of State, responsible Government 
official, acting for or on'behaSj-f of a Stoote, oi- pursuant to '•superior orders" except 
where the provisions of ajrticle 21, paragraph 5? s-̂re applicadole. 

3. Responsibilitjr ' f or the conduct of others 

(a) A person is responsible for the conduct of another if, before, during or 
after the commhssion of a. crime, and with the intent to prom^ote or facilitate the 
commission of a crim.e, he aids, abets, solicits, conspires or attempts to aid. another 
person in the planning, perapetraiion or concealment of the crim.e, or facilitates the 
concealment or escape of a perpetrator. 

(b) A person is not responsible for the acts of others if that individual is a 
victim of - the. cr.ime, or when, before the commiission of the crim^e, that person tenminates 
his efforts of participation as described in paragraph 3 (a) and such tenrdnation 
wholly deprives others of his efforts and of their effectiveness or if such a. person 
gives tim̂ ely warning and advice to appropriate Govcriiment anthorities. 

(c) The vica.rious responsibilihy for the conduct of another under this section 
is not dependent upon the conviction of a person accused aoS a principafL. 

(d) A person is responsible for the conduct of another with respect to any crime 
committed in furtherance of a solicita.,tion, conspiracy and for those crimes whicJi a,re 
reasonably foreseeable to be committed by others in furtherance cf a common criminaJ. 
scheme, design oi- plan, 

4. Collechive responsibility 

(a) A group or organiza.tion other than a State or an. organ of a state is 
collectively responsible .for its a.cts, irrespective of the .respons.ibility of its 
members. 

(b) A porson is responsible for crimes comjm.itted "ny a group or organization, if 
he knew of or oo-uld rea.sonek)ly foresee the commission of such crime auici. remained a 
member thereof. 

5. Responsibility of persons in authority 

(ot) A person in arrfchority in a. Sta,te, group or organizOi-tion is personaJ.ly 
responsible for the corfjmkssion of a crime when such, crime is committed at his 
instigcition, suggestion, command or regviost, or if he fails to act. 
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ELEI IEETS OP ;AT BTEERPAT lOPiAL CE I Î IE 

1 . Eefinition 

(a) An internationaA crimie shaAl contain four elem^ents; a material element, a 
nenta] element, a causal element and harm, as defined in sections 2 through 5 
inclusive, except v/hen in the definition of a given crime these requirements are 
altered. 

2 . MateriaA element 

(a) ihiy voluntary act or omission which constitutes part of a crime as defined 
in article 2 1 vrill constitute the materiaA element, 

3. Causal element 

(a) Conduct is the cause of a result when it is an antecedent but for which the 
result in question would not have occurred, and that the result was a foreseeahle 
consequence of such conduct. 

4 . Harm 

(a) The element of harm shall depend upon the definition of the crime, except 
v-rhere no harm is needed in the definition of the crimn. 

6 . KState responsibility 

(a) Condnct for vrhich states a,re responsible 

1 . A State is responsible for any crime committed on its behalf, behest or benefit 
by a person in authority, regardless of whether such acts are deemed lawful under its 
municipal lavr. 

2 . Conduct is attributed to a State if it is performed hy persons or groups acting 
in their official capacity, who under the domestic law of that state possess the 
authority to make decisions for the State or any political subdivision thereof or 
possess the staAus of organs, agencies or instrvmientalities of that state or a' 
political subdivision thereof, 

3. Conduct outside the scope of authority of any of the entities listed in 
paragraph 6 (a) 2 of this a.rticle is attributed to the State. 

(h) State responsibility for failure to act 

1 . Failure to act by a State in accordance vAth its obligation under this Code shall 
constitute an international offence. 

2 . Any revolutionary movement which establishes & State or overthrows a Government 
is responsible in the new State or new Government to prosecute or extradite any 
individual within such group or any individual vAio has been omitted from the group 
for any international crime. Failure to do so shall constitute a basis for State 
responsibility. 

Article 1 8 
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5. Mental element 

(a) The mental element of an offence at the timiO of the commission of the 
material element shsEl consist of either intent, knowledge, or recklessness, unless 
the definition of the crime specifies anj of these three. 

(h) A person "intends" to accomplish a result or engâ ge in conduct descrihed 
hy the low defining the offence, when his conscAou.s ohjective or purpose is to 
accomplish thaA result or engage in that conduct. 

(c) A person "knows" 03:' acts "Icnowingly" when he is consciously aware of the 
attendant circumstances of his conduct or of the suhstantial prohaAility of 
existing facts aund circumstances liJcely to produce e. given result,. 

(d) A person is reckless or act recklessly when he consciously disregards a 
suhstantial and unreasonable risk that a likely result would be a foreseeable 
consequence of su.ch conduct. 

Artinle I9 

liEnETITY 

1, For purposes of this article, no person shaAl enjoy any interna.tional immunity 
except that Efead of State, Head of Government, official representative' of a State 
having diplomatic staAus, employees of internaAional organizations and the memibers of 
the families and staffs of the above enumerated persons shall be exempt and immune 
from the criminal process of aAl States other than their own and this InternaAuional 
Crnninal Tribunal, provided that in the event of the commission of a crime as 
defined herein, the Staufce Farty whose national is entitled to the immunity and 
exemption stated herein shall undertake to investigate, prosecute and punish the 
allegation or crime charged. 

2. Any State may waive this immunity on behalf of its nationals without prejudice 
to its interests in favour of any other StaAe. 

3, Any person who falls into any of the categories of paragra.ph 1 of this article 
may specifically waive that immunity witli the consent of the State of which he is a 
nationadi or of the internationaA organization by which he is employed without 
prejudice to that State or organization. 

4. A person who no longer 'has the privileges of the positions covered immunity 
in paragra.ph 1 of this article may no longer benefit from said immunity except with 
respect of those ants commAtted or alleged to have been committed while that person 
held the position that granted immnnity. 

ArtAcle 20 

EEHi\LTIE£> 

1. Rnishability 

(a) All crimes defined in this article are punishadole in proportion to the 
seriousness of the viola.tion, to the harm threatened or caused, and to the degree of 
the responsibility of the individuaJ. actor in accordaiice with a. schedule to he 
promulgated by rules of the TribunaA before it exercises its jurisdiction in a given 
case. 



E/CN.4/1426 
"oafe SO 

2. PenaJties for individ'aals 

(a) Penalties for persons.who have heen convicted of the comirâssion of a crime 
shall consist of imiprisonm.ent or such a4.terna.tives to imprisomaent or fines as 
promulgated by 'She International Criminal Court, 

3. .Penalties for a group or organization 

(a) Penalties f o r crimes for which groups are collectively responsible under 
article 21, paragraph 4> shall consist of fines or other sanctions established in 
accordance with the principle of proportionality set fcrth in paraigraph 1 of this 
article auad as promulgated by the rules of the Coort. 

(b) Fines shall be collectively levied against the assets of group and 
individual participants amd enforced by the States Parties wherein such assets m.ay 
be found, 

4. Penalties for Stahces 

(a.) Penalties for States which are responsible for crimes shall consist of fines 
assessed on the bâ sis of proportionality as set forth in section 1 of this article, 
withooit prejudice to the duties or reparations and civil damages. 

(b) Such fines shall be due from a State, provided that they do not critically 
impair the economiic viability of the State. 

(c) n''he determination and assessment of fines against a State shall be meAe by 
the Court an.d the enforcement of such fines shall be by and through the 
United hâtions. 

(d) The provisions of this article are withovrfc prejudice to the rights amd 
duties of the United Nations to imx)Ose sanctions a,gal-nst a State a.s provided for in 
the United Nations Chanter. 

( e ) Special remedies 

Nothing in this article shall prevent the Criminal Court to rely on its inherent 
judiciat power to order a State to cease and. desist fromi a given activity which is an 
international crime or to order by injunctions the correction of previous violations 
and prevent their reoccurrence. 

5. Multiple crimes and penalties 

(a) The Court may with respect to a single criminal transaction involving the 
commission of more than one crime all of which are related and are based on 
substantially the samie facts impose a single penalty with discretion concerning 
aggravating and mitigating circum,stances as maybe found by the Court. 

6. Mitigation of punishm.ent 

(a) A person acting pursuant to superior orders may present such a claim in 
mMtigation of punishment. 

(b) Subject to the defence o f double jeopardy,a person who was sentenced in one 
State for substantially the same criminal conduct and resentenced by the Court shall 
receive credit for any part of a sentence already executed. 

http://a4.terna.tive


E/CN.4/1426 
page 81 

EXOHEMTION 

,1. Eefinition 

(a) A person shall he exonerated from responsibility arising under this 
Protocol if in the commxission of an act which constitutes a crime any of the defences 
stated in paragraphe 2 through 11 inclusive is applicable. 

2. Self-Befence (individual) 

(a) Self-defence consists in the use of force against another person which" may 
otherwise constitute a crime when and to the extent that he reasonably believes that 
such force is necessa^ry to defend himself or anyone else agaAnst such other person's 
imminent use of unlawful force, and in a manner which is reasonably proportionate to 
the threat or use of force. 

3. Pecessity 

(a) A person acts under necessity when by reason of circumstances beyond his 
control, likely to create a private or public harm, he engages in conduct which may 
othervj'ise constitute a crime which he rea^sonably believes to be necessary to avoid the 
imminent greater hanm likely to be produced hy such circumstances, hut not likely to 
produce death. 

4. Coercion 

(a) A person acts under coercion when he is comapelled by another under a.n 
imminent threat of fo]"co or use of force directed against him or another, to enga.ge 
in conduct whicl; may otherwise constitute a crime v/hich he voulu not otherwise engage 
in, provided that such coerced conduct does not produce a greater .harm than the one 
likely to be suffered and is not likely to prodiuce death. 

5. Ohedience to superior orders 

(a) Ù person acting in obedience to superior orders shall he exonerated from 
responsibility for his conduct vdiich may otheiwise constitute a crime or omission 
unless, under, the Gircum,stances, he knew that such act would constitute a crime. 

6. RefusaA. to obey a superior order which constitutes a crimie. 

(a) hp person shall be punished for refusing to obey an order of his 
Government or his superior which if carried out, would constitute a crime. 

7. Mistake of law or fact 

(a) A mistake of law or a mistake of fact shall be a defence if it negates the 
mental element reapaired by the crime charged provided that said mistake is not 
inconsistent with the nature of the crime or its elements. 

(c) The Court may take into account any mitigating fact such as imperfect or 
incomplete defences stated in article 21. 

.Article 21 
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8. Double Jeopardy 

(a) The Court m y not retry or resentence the same individual for the same 
conduct irrespective of what the crime or charge may be. 

(b) In the event a person ha,s been taried by the national courts of a Ste.te Party 
he co'uld be retried fô " the sam.e condu.ct by the Court but he shall receive credit 
for a sentence rendered by a national criminaJ. court and executed by that state or 
any other State. 

(c) No individual who has been tried and convicted or e.cquitted on the merits 
by the Court shall be retried ox resentenced by the domestic court of eaiy State Party,, 

(d) hmnesty or pardon by any State shall not constitute a bar to adjudication 
before the Court and shahl not be deemed to fall within the defence of double 
jeopardy. 

9. 
(a) A person is legally insane x,'hen, at the tim.e of the conduct which constitutif 

a crime, he suffers from a mental disease or mentad. defect, resulting in M s lacking 
substantial capcicity either to appreciate the crimina.lity of his conduct or to conform 
his conduct to the requirements of the law, a.nd such mental disease or m.ental defect 
caused the, conduct constituiting a cr.ime, 

10. Intoxication or drugged condition , k 

(a) A person is intoxica,ted or in a. drugged condition when under the effect of 
alcohol or drugs ât the ti.me of the cond,a"!ot which woiiid otherwise constitute a crime 
he is unable to formulate the mental e].em.ent required by the said crime. 

(b) Swch a defence shall not apply to a person who engages, in volUiUtary 
intoxication with the pre-existing in took to commit a cr.ime. 

(c) With respect to crimes requixing the mental element of recklessness, , 
voluntary intoxication shall not oonstitokce a defence. 

11. Eenunciakion 

(a) It shall be a defence to tbi,e crimes of a.ttempt, conspiracy and sod..icitation 
if a person renounces o.r volunta:'E.ly withlra^rs from the coimnission of the said crimes 
before any harm occurs and if he has engaged in auy individual activity by doing an;/-
of the following ; 

(i) Wholly deprives others from the use or benefit of his participation in 
the commission of the crime ; 

(it) Notifies b.au-/ enforcement of.ficials in ELme in order to prevent the 
occurrence or tlie commission o.f the crime. 
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i i r t i c le 22 

STATUTE OE LEAITATIOE 

1 . ELiratipn 

( a ) Eo prosecuAion or punishment "oy the Court of an international crime shall he 
harred hy a period of limitations of lesser dursAion than the m^aximum pensAty 
ascrihed to the crime in question. 

(h) The period of limitation shall' commence at the tim.e that legal proceedings 
under the provisions of this Erotocol may commience hut shall not apply to any period 
during which a person is escaping or evading appes,rance hefore the appropria-te 
authorities. It is interrupted by the arrest of the accused hut shall recommence 
ah initio if the accused or convicted person escapes a,nd in no ca.se shall it run for 
a period which would he longer thaui twice the original period of limitation. 

(c) In the case of State' responsihility, the period of limitation for commencing 
any action hefore the Court shall he measured with i-eference to the acts of those 
State officials whose conduct has implicated the responsihility of the State in 
question. 

PART VII; EUTIES OE STATES ExiRTIES' 

/irticle 23 

GElffiML ERIPCIFLES 

1. States Parties shall surrender upon request of the Trihunal any individual where 
it appears that there are reasonahle grounds to helieve that such a person has 
committed Ahe international crPBe of apart'held. 

2. States Parties shall provide the Trihunal with all means of judicial assistance 
and co-operation,, including hut not limited to letters rogi tory, service of writs, 
assistance in' securing testimony and evidence, transmittal of records and transfer 
of proceedings. 

3. States Parties shall recognize the judgements of the Trihunal and execute 
provisions of such judgements in accordance with their nationa,l laws. 

4. In the event the TrihunaA does not have detentional facilities under its 
direct control, States Pa.rties vlll honour requests from the TrihunaA to execute its 
sentences in accordance with their omi correctionaA, systems, hut subject to continuing 
jurisdiction of the Tribuinal over the transferred offender. 

5. States Parties may receive requests for transfers of offenders. 

6. States Parties to this Ih?otocol underta.ke to provide co-operation to organs of 
enforcemnnt in accordance with the terms of this Protocol, and in pa.rticular to; 

(a) Organs of enforcemnnt on a. pro rata basis as determAned by the Standing 
Standing Committee of States Panties. 

(b) Budgetary needs of the organs of enforcement shaAl be com_puted after taking 
into account income from voluntary contributions and fines collected by the 
Tribunal. 
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iirticle 24 

SURRENDER OP RCCUSBD PERSONS 

1. States Parties shall surrender upon a request of the Tribunal any individual 
sought to appear before the Tribunal for any proceeding arising out of the Tribunal's 
jurisdiction provided that the Tribunal's request sb.all be based on reasonabbe grounds 
to believe that the person sou.ght has corainitted a violaiion of the Convention on the 
Suppression and Ranisbjnent of the Crime of Apartheid. 

2. . The following acts shall not be. a bar to suiu-ender a person to the Tribunal for 
any acts constituting a crime-; 

(a) That the person sought to be surrendeired claims or the- State wherein he may 
be located claims that the act falls wiohin the m.eaning of the "political offence 
exception"; v • 

(b) That the individueA is a neiiona.1 of the requested State; 

(c) That the requested State otherwise imposes certain conditions or ^ 
restrictions to the practice of extradition to and from other States. 

3. Procedures regulating such transfers shall be determined by the rules of the 
Tribunal subject to the laws of the -requested state. 

Article 25 

JUDICPAh ASSISTANCE AUD OTHER FORMS OF CO-OPERATPON 

1. The States Parties shall provide the Tribunal v/ith all means of judicial 
assistance and co-operation incluUhng but not limited to letters rogatory, service of 
writs, assistance in securing testimony and evidence, transmittal of records, transfer 
of proceedings where applicable. 

2. The procedures for such jotdiciad. assistance and other forms of co-operation shall 
be determined by the TribunaJM s rules of practice. 

Article 26 

RECOGNITION OF TÏŒ] d"ra)G'PîENTS OF THJî TRIBUNiN, ^ 

1. The States Parties agree to recognize the judgements of the Tribunal and to 
execute its provisions. For the purposes of double jeopardy and evidentiarj'' matters 
the TribunaJ shall recognize the penal judgements of t?ie States Parties. 

2. The Tribunal's riiles of practice shall govern the recognition of the judgements 
of the Tribunal and those of the States Parties. 
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.irticle 27 

TR-'LNSFER OP OPPEPPERS .PHP EXEGPTIOE OP SEETEPCES 

1. In the event the Trihunal does not have detentional facilities under its direct 
control it may request a State Party to execute the sentence in accordance to that 
Party's correctional system and in that case the Trihunal shall continue to exercise 
jurisdiction over the offender including his transfer to another State. 

2. In the event the Trihunal has placed an offender in its own detention facilities, 
this person may hy agreement transfer to his country of origin, • 

3. The Tribunal's rale of practice shall determine the basis and condition of the 
transfer of offenders and the execution of sentences, 

PilRT VIII; TREATY PROVISIONS 

Article 28 

ENTRY INTO FORCE 

1. This Protocol is open for signature to all States Parties to the Convention on 
the Suppression and Punishment of the Crime of Apartheid, including after its entry 
into force. 

2. This Protocol is subject to ratification, instruments of ratification being 
deposited with the Secretary-General of the United Nations. 

3. Accession to this Protocol shall he effected by deposit of an instrument of 
accession with the Secretary-General of the United Nations. 

4. This Protocol shaAl enter into force on the thirtieth day after the deposit of the 
sixth instrument of ratification or accession, and for States thereafter ratifying or 
acceding to this Protocol, on the thirtiebh day after deposic of the applicable 
instrument. 

5. The Secretary-General of the United PTagions shall inform all signatory States 
of; 

and 
(a) All signatures, ratifications, accessions and reservations to this Protocol; 

(b) The date of entry into force of this Protocol, 

6. This Convention, of which the AraAAc, Chinese, English, French, Spanish and 
Russian texts are equadA.y authentic, shall be deposited in the archives of the 
United Nations and copies thereof shall be transmitted to all signatories. 
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Article 29 

HESEE\/ATIOES 

1. States may make any reservations to this Protocol Eat shall not he deemoci 
States Parties for the purposes of representation in the Standing Committee if the . 
reservation is as to a material aspiect of the Trihunal ' s jurisdiction, competence and 
the effects of its judgements. 

2. The Secretary-General shall keep separa-te count of signatories making reservations 
not in conformity of paragraph 1 of this article. 

Article 50 

lEITIAP PMPIEMENTATIOE STEPS . 

1, Upon entry into force of this Convention, the Secretary-General of the 
United Nations shall call the first meeting of the Standing Committee, and shall ^ 
preside over that meeting until a presiding officer is chosen. V 

2. The Standing Comimittee shall undertalf.e as its first order of husiness measures^ 
toward election of judges of the Tribunal. • ' ' . 

iirticle 31 

1, This Protocol may at any time be amended by a vote of three-fourths of the 
members of the Standing Committee, subject to ratification of such amendments hy the 
same numiber of States Pa,rties represented in the Standing Coimmittee. 
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COMMENTARY 

CT ORTIOÏTAÏ: PROTOCOL POR THE RENAL ENEORCEMEHT OP THE 
INIERNATIONAL CCî-R/ENTION POR THE SNPPRJCSSION AI© PUNISRÎENT 

The provieions of fbis Protocol are largely self-explanatory and require 
little in the form of commiento-ry. This is particularly ohvious in view of the 
comim-ontary to the Praft Convention on the Establishment of an International Penal 
Tribunal for the Suppression and Punishment of the Crim.e of'Apartheid and'Other' 
International Crim.es. Consequently, the commentaiy which follows is a 
chronological listing of observations which are more descriptive o f the sy-stem. 
pro-posed then its specific details. To facilitate linkage between the provisions 
of the Protocol and this comjiientary, o-n o-atline of "bhe provisions o f the 
Protocol follows; 

Part I; Na'bn.re of the Process 

.Article 1 P-arpooe ond institutiona-l frcomework 
Artiole 2 J-arit diction ond competence 
Article 3 Sanctions 
Article 4 Subjects -upon xhhom. the organs of enforcement shall 

exercise thoir ju.risdiction 

Pg.rt II; The penal process 

Article 5 Initieh"ion of the process 
Article 6 The prosooution and pre-trial process 
Article 7 The adjudication process 
Article 8 The Sanctioning process 
Article 9 The Post-adjudication review process 

Part III; The enforcement organs 

Article 1 0 The T-ribunal 
Article 1 1 The Chorging Com:aittee 
Article 12 Tho prosec-atorial Commission 
Article 13 The stcnding Committee of States Parties 

Part IV; Instit-gtional matter 

Article 1 4 Rule-making 

Part V; Standards 

Article 1 5 Sta-ndards for rules end procedures 

Pg,rt VI; Principles of accountabili'by (provisions in the na'bure o f a general part) 

Article l 6 Pefinitiens 
Article 1 7 Responsibility 
Article 18 Elements of an internatio-nal crime 
Article 1 9 Imam.in.i ti e s 
Article 20 Penalties 
Article 21 Exonero-tion 
Article 22 Statu be of limitation 
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Part VII; Suties oi Ste.tec Pr,x-tics • 

.ârbide 23 -Qener.al principlen 
Article 24 • Surrender of accuTsed perçons 
Article 25 Judidal. assistance and other forms of co-opero.tion 
Article 26 Pecognition of the judgeiaents of the Trihunal 
Article 27 Transfer of offenders and execution of sentences 

Part, VIII;; Areat.y. provisions 

Article 20 ' ' Entrj- i n t o force 
Article 29 , Pooervations 

• Article 30 Idtial implementation steps 
Article,.31 Am^-ondments 

1 . This document does not requAre an a,raenciient- to the Cha,rter of the UnAted Nations 
nor a separate multila/beral convention hut only an Additional Protocol to the 
International Convention for the Suppression and Punishment of the Crime of Apartheid. 

2. The Additional Protocol i s predicated on the authority of article V of the 
Apantheid Convention and thus hae a legislative basin. , I 

3 . It estciAlishes penal procedures and sancvions in accordaince xvith anticle V 
of the Apartheid Convention for violations of article II cf the said Convention. 

4 . The structure, institutions and organs of enforcemennb rely essentially on 
existing institutions. This applies to the Charging Ccaamittee, the Prosecutorial 
Commission end the Division of Human Rights of the United Nations. The Trihunal,, 
however, i s a new institution hut i t r e l i e s in its functions on the other already 
existing organs. Instit-ationaA maAters -are deaAub with i n a \mj to minimize the 
creation of new institutional entities and hodieo. It emphnsizes the utilization 
of existing Uni'bed Hâtions orgnns v/ith the addition, of neve functions and vof course-
the addition of the Standing Comni bteo and the Trihunal. Aiovjever," all' adrainistôrative 
and financial matters have boon establishel in a viay to preserve the above stated 
policy. 

5. The enforcement organs vvore designed to facilitate their implementation and 
would present fevr practiijcA difficulties, 

6. It is to be noted however that the Trihunal v i i l l have no direct "enforcërQOnt 
mechanism a,n,d that i t r e l i e s e s s e n t i a l l y on the States Parties. 

7 . The Standing Committee of States Parties though a nev; instiintion will present 
few problems of implemenvation. It v/ill have certain generd p o l i c y functi'ôho 
as well as specific aAninistrativo and technical functi,,;no on which it will rely 
on existing i n s t i t u t i o n s , 

8. ,The jurisdiction/and campeAonce.-of .-the enforcement organs'one universal in 
geogragihy but l i m i t e d to violations of 3 , r t i c l e II of the Apartheid Convenbion. 

9 . A distinction 'betvjeen a 'unAmo" and "grave crime" is made in arbicle 5 ,'of the 
Protocol vAth respect to sanctions and is' both self-ejcplanatory a.nd justified in 
view of the need to have the Trihunal concern i t s e l f only with 'bhe more serious 
violations. 
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1 0 . The jiirisdiction of fhe organs o f enforcement nhall extend not only to 
na.t'ural .persons hut to lags.l eninties based on the belief that CLG a policy greater 
impact could be obtoàned by subjecting corporcObiono and public entities to criminal 
responsibility even though sonctions agohnst bhem uould be in the nature of fines 
and injunctions. 

1 1 , The penal process cormnences only upon a decision of the Charging Committee 
•which may interact with tho Standing Committee for purposes of mediation of any 
com-plaint or claimxS and their possible resolution outside the framnworh of the 
penal T)rocess. The Charging CommmtbeOs howoo'oi-ç is tho exclu.sive authority competent 
to decide on whether tho penal i^rocess sha.ll be set in motion. Becanse of the 
composition of the Charging Committee it is clear that ouch a body would ha.ve 
the necessaiy sensitivity to m.ake the a.ppropriate decisions as to tho prosecutorial 
or non-pro se cut orial and to lundertadce any other appropria.te measure. 

1 2 . The Prosecutorial Commiisoion. acts only pursuant to a determination made by 
the Charging Conmiittee. In fact trie Prosecu-torial Commission has no autonomous 
decision-m.eicing andx. ants exclus.ively in the prooecn'tion of causes. The Prosecutorial 
Commission, however, has the p-ower to resort to a variety of measures which mny be 
necessary for the offective performaonce of its prosecutorial functions. 

1 3 , The adjudication process describes the manner in which hea^rings on the 
deterraina.tion of godlt or innooence sha.ll be conducted which are m.uch the sa.me ao 
for the sanctioning process, 

1 4 , The standards and procedures for each of the organs responsible for the 
investigation, prosecution, adju.dication and sanctioning a.re subject to certain 
minimum standards of fairness described in Part V. Each enforcem.ent organ' is to 
promuEgate its rules which are to be published so ao to inform, tho public. This 
approach maximizes efficiency and legislative economy. 

1 5 . To preserve the right o.f anpeaE reagiired by the InternationaE Covenant on 
Civil and Political Righto a pest-adjoidication process is esta.blished. 

1 6 . The joidicial integrity, impartiality, and independence of the Tribunal is 
emophasized "b;,̂  the provisions of article 1 0 of the Protoool, 

17, The costs of operating this system will be borne by the States Parties and the 
miechanioo for it will be tdarough the Standing Committee. The actuaE acbuinistration 
.of the budget will be left to an aEministu-ator who will be app^Ented by the 
Division of Himian Rights with the -approvaE of bhe Standing GoB..m.ittee, This is 
designed to reduice the necessity of creating new institutions, 

18.. In keeping wEth the policy prevailing t]]roughou.t this Protocol all 
adminiotrahuEve matters and suppor-L will be given by the Division o f Human Rights 
which will be charged to the accovmt of the Protocol and paEd through the bud.get 
as approved by the Standing Com!m.it'tee. 

1 9 . A provision is established for tiie enforcement organs to rely on experts for 
a.d hoc assignments which i s a device designed to clii:Enate the need for permanent 
staffing beyond the aEninistrative and support staEf which the Division o f Human 
Rights is to provide. 
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2 0 . The section's fnnction for the organs of enforcement and the court registry 
function for the Tirihunaf she.ll he perfoimed hy the Division of Ibrian Rights. 

2 1 . In so far as the organs of enforoement have no direct enforcem,ent 
capabilities these duties are to be carried out by the States Parties in 
accordance with thoir undertaicings as staoced in Pa.rt VII. Among those duties are 
those of recognition of the Tribunal orders and their enforcem.ent in o-cccrdance 
with the natoiral lâ ws of the requested States Parties whose co-operation is 
requested. 

2 2 . A General Part describing the basic principle of accountability is also 
included so that the Protocol contains in effect a special part as is also found in 
criminal codes namely the Jlpartheid Convention aond mojre specifically article II 
thereof which is incorporaoted by reference in this Protocol; a GeneraG Pajt xfhich 
is made part of this Protocol; and, a, sanctioning part which is part of the Protocol. 
These provisions satisfy the arequireuents of null'um crimen sine lege, nullum poena 
sine lege with the ejCGe;ption ' of tho lack of specific sentencing parameters n.a.miely 
the leniency of imqirioonment for each crime and the am.ount of fine to be leviedL. 
This short-coming however can be cured by the appropriate enactment of the Tribunal 
nales which could emdoody those with specificity. The promuilga.tion and publica/bion 
of these rules containing specific sentencing consid-orations would saobisfy the 
requirem-ents of the provisions of legality recognized in most legal cystems of the 
world. 

2 3 . The standards of fairness which are to be rguaranteed in all proceedkngs before 
the enforcement organs and which are to be reflected in the rules to be 
prcsnulgated by the said enforcement organs omboding those rights which are contained 
in the Universal Declai-a/bion of Human Rights, the International Covenant on Civil 
and Political Rights, the Body of Principles on the Protection of Persons from 
All Porms of Arbitrâ rŷ  Arrest and Detenbion, the European Convention on the Protection 
of Fundamental Freedomis, and the Inter-Am.erican Convention on the Protection of 
Human Righ-bs. These standards are also embodied in the resolutions of the 
XIIth International Congress of Penal haw held in Hamburg in 1979, uhose draft 
and explanatory notes are t o bo found in 49 Revue Internaobionale de Droit Penal, 
vol. 3,1978. • 

These j)rovisions are consonant wi'th the European Conv'ention for the Protection 
of Human Rights and EindamentoE Freedoms of 4 Hovember 1 9 5 0 , and additional 
Protocols. See A. Robertson, Humain 4iiE:nbs in Europe (1977)5 and .D. Poncet, 
ha Protection de l'Accuse par l a Convention Euroneenne des Droits deE'Homme :(l977). 
They are also consonant wEtbi the Universal Declaration onERmian Righ"ts (1948), 'the 
International Covenant on Civil and Political Rights (1966), the Inter-American-
Convention on Human PEghts ( 1 9 6 9 ) , and other applicEible conventions. See, 
e.g., b. Sohn and T. Buergenthal, Intornat'ional Protection of,.Hman Rights ( 1 9 7 5 ) . 

2 4 . The j)rinoiples of accountability set forth in Ikart VI are from the 
General Paort of the Draft International CriminaE Code in RiEE Bassiouni, 
International Criminal haw g A Draft International Criminal Code (Sijthoff I98O), 
pp. 1 4 1 et. seq. and excerpt's bhereof. 
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Article I6 - Définitiono 

Paragraph 1 defineo international crimes \iith reference to the Protocol thus 
permitting expansion. 

Paragraph 2 incorporates hy reference the definition of a State as recognized 
•under international lau. This approach uas preferred to repetition of one of.the 
generally accepted fosTiUlations of a definition o f a Sta.te teccxuse use of such 
3, formulation would call for definition of the term.E used in it, such as the 
Montevideo Convention's provision that a State has the cape.city to conduct 
"internationoA, relations". Convention on Rights and Duties of 'StoAes of 26 Decemher 1933> 
United Nations, Treaty Series, v o l . I 6 5 , p. 1 9 ; see also United Nations debates on 
Statehood in connection with Israel and Liechtenstein (Official Records of the 
Security Council, Third Year, g '33rd meeting, No. 120, pp. ,9-12, condjAùd,, Pourth Year, 
433rd meeting, No. 35? pp. 4 - 5 } , 

Por the sake of convenience, the terra "State" is deemed to include groups 
of States acting collectively. 

Paragr£,;ph 3 exemplifies a correlation between ";person" and "individual", and 
confines the meaning of those torroo to exclude such entities as corporations or 
other so-called juridical persons. 

Paragraph 5 begins with a,nother correlation for the sake of conveirLence, with 
respect to the teims "group" and "orga,nAzation", The definAtion is provided heca.use 
of the use of these terms in provisions dealing with collective responsibility, which 
is discussed below, 

Paragraph 6 on participation in a g:roup action, is designed f o r the sam.e purpose. 
The model of responsihility a.rose out of the Nuremiberg triatls and Tokyo war crimes 
trials. See article 9 of the Pondon Charter, of 8 August 1945s Control Council 
Ordinance P''o. 10 of 20 December 1945; foj-" a discussion of the ba,sis of this 
responsibility and the cases decided at Nuremdoerg and Tokyo, see L. Friedrnan, 
The Law of V/ar; A Documentary Hist017/ ( 1972) ; see also l.fright, History of the 
United Nations V/aj Crimes Commission (1949)-

Paragra,phs 7 and 8 a.re ha„oioa.,ll3r the provisions of the Model Penal Code relating 
to solicitation and conspiracy, American Law Institute Model Penal Code ( 1 9 6 2 ) . 
See generally M.C, Bassiouni,, Substantive Criminal Law ( l 9 7 8 ) , and V/, LaPave and 
A. Scott, CrimAnal Law ( l 9 7 2 ) ; see also for a comp.arison with th.e German PennI Code, 
G. Fletcher, Rethinking Criminal La.w ( l 9 7 8 ) . 

The definition o f "solicitaufcion" wa.s found to be workable under civil law, as 
well as commnn law systemn. On the othe.r hand, the concept o f conspiracy is .not 
generally recognized under the civil la,w system!?, so tha.t inclusion of this term 
required acomimon law definition even though the requirem.ent of an "overt act" 
brings such a definition, close to p.repanatoxy acts in civilist-Romrnist systems. 
See R. Merle and A- Vitu, Ti-aite de Droit Criminel ( 1 9 6 7 ) , It is to be noted that 
conspiracy and panticipation in a group action are separa,te terms with separate 
definitions. The concept, however, is found in the Nuiremberg and Tokyo V/ar Crimies 
triaAs, 
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In pciragraph 9 "a.ttempt" va.z given a, definition Eaised on the Model PenaE Code 
hut nith modifications reflecting the concern of civil law juriste. For example, 
the term "preparation" has heen omitted and "suhstantial step" has heen amplified 
hy the addition of the words "unequivocal and direct". This modification was 
intended to provide a meaning that would he recognised under civil law as hcing 
as liniited as the meaning thcuc these provisions would he given under common Ian 
systems. See Fletcheiu op. cit'. 

The definitions for the terms "panticipation in a group action", "solicitation", 
"conspiracy" and "attempt" are provided in the "General Part". Such conduct, in 
reference to the proscriptions of the "Special Part", is included in the "General Part" 
as opposed to the "Special Part" as is more consonant with the civil law system. 
(See generally R.,, Merle and .A. Vitu, Traite de Proit Criminel ( 1967) ; P. Eouzat 
and J. Pinatel,- Traite de Proit Pénale (mnse a jour 1979)? H.~H. Jescheck, 
Lehrhuch des Strafreohts ("IgTs"))» 

Panagraiphs 10 and 1 1 deal with "person in authori'by" aond "omnEssion" and ane 
included for the purpose of criminalizing failure of persons in authority to 
fulfil their legal duties arising out of any specific duty referred to in the 
"Special Part". 

It is clear thauc 'She definitions provided reflect a, certain conceptual choice 
and the attempt to integrate civilist-llomanist and common law principles and those 
principles which have emerged from the histoiy and practice of international 
criminal law. (in that respect see S. Glaser, Infractiens Internationale ( l957) 
and S, Plawski, E-i:nde des Frincipos "Fondam.entanx du Proit International PenaP (197.2) ) . 

Article 17 - Responsibility 

The basis of responsibility or a.ccountability follows the "Pefinitions" and 
precedes "Elements of an International Crime" because of the view that the various 
levels and types of aocountability shoiELd bo set forth first so as to define to 
whom, and on what basis responsibility can be imputed. This approach fits neither the 
coîifflion law nor, t-h,s.,_civil law' models. It i-as deemied agTpropriai.'ce subject to tho ' " 
special status of these Tribunals and Lhe historical, peculiarities of international 
criminal law in light of the precedents of the Leipzig V/e,r Crimes Trials, though 
these were subject to Germa,n laws, and the inremberg and Tokyo War Crimes Trials. 
There is no-analogy to be found in the writings of scholars to that approach. This 
identification of - criminally accountable subjects should be read in pari :maAeria.o 
with the provision on "Definitions". 

under paragraphs ]. 'through 5 crimAnal responsibility is assigned not oiPLy to 
committing a-crime, but also to attemptingï soliciting or conspiring to commit 
any crimre. However, becau.se tho elem.ent of harm, is reou.iired unless 'that req^uiremont 
is modified by the definition of the specific offence, criminal responsibility for 
acts not constituting a. "commission" aro controlled "ty the definitions of the 
crime, which ma.y hao/e a. different requAremen"t. Othter parovisions relating to 
individuaA responsibility are taken from parallel provisions of national î enal codes-
It was noted that the provision relating to responsihi.lity for acts of others is not 
intended to create a. new crime hut rather to exprem, the principle of derivative 
responsibility which exists in one way or another in every penal rrystem. These 
provisions are more in conformity to the common law approach than to the 
continental appro-ach. 
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The provieione regarding gr-j'ae reeeonKihiiigy \;trG framed io serve two purposes: 
to make groups themselves accountable under tho article dealing uith penalkiesj and 
to prevent an individoial from eocajjing rosponoibilitg vihoj-e he provided a groiii;) with 
continued intangible support despite its f:reoeoable criminel conduct as reflected 
in the principles of the huremborg and Tokyo vkn? Grimer Trirls. Special provision 
is made for responsibilitf of porscns in authority in order to incoiporate 
responsibility for foJJojro to act, Th:Ls provision is based on military and 
command responsibility as it is incorporated in the Poimal -Genevo, Convention of 12 August 19é9 ond in particular in article 76 of tho I O 7 7 Additional Protocol 
Amending the Geneva ConvontionG of 12 nugust 19/9 concerning failure of superiors to 
control acts of subordinates and other oouroes of international criminal la.w. 

Paragraph 6 on State responsibility is essentioilly dravm, from' the draft 
Principles of State Responsibility adopted by tho Into rnat ionai Law ComiTiission 
(A/CN.4/246). See also P, Guggenheim/'Traite de Proit International ( l952) and 
C. Eagle ton, The Responsibility of Statos in Internationar~Lov;"Tl923) ; Strupp, 
Kandbuch des Volkerrechts - Pats volkerrechtliche 'Pelikt (19207., and more recently 
P. Pkmch, Pas^ volkerreohtlicho Pelikt (1963/ and H.-H. Jescheck, Pie Verantwortlichkeit 
der Staatsorganon - Ila.ch Volkorotrafrecbt (1952). 

These provisions are intended to cover both responsibility for failure to act 
and non-State entities Ikiat subscq-uentiy become Statec by o.xiv3.og;y to principles of;. 
State succession in internskjional la.vj. (See .genera-lly .D.P. O'Connell, State 
Succession in International Lavj (1967) ). 

Article 18 - Elements of an International Crime 

This, provision seeks to synthesize comjnon law and civil concepts as wel l as 
to take-irrbo-accountfiindaaental 'principles of international criminal law in-providing 
for and defining the, four ossentkal elemientf; of an into-rnationcE cidme. There seems . 
to be agreement oro'the oaeed'for all s-ach éléments, even tho-agh there are dEvergences 
with respect to the mearEng and content of each one. Probably the most authoritative 
work En the subject ic Stofan Glasor, Inf rr- c t i on Interna ti onal e (195?). In it, 
Gls.ser st3,rtss as dceo this article, v-ith ;'uhe. mateiiaE element, but then interjects 
certain legal justifications- beforo dealing with the mental element. Ho concludes 
his work -vjith participa/tion and complicity. In i:his respect, a conceptual d i f f i cu l t y 
arises and the choice vao to separate fche requ,ired elements of a crime from the 
"responsibility", and conditions o-f "Exoneration". The approach of dividing 
"Responsibility", "Element of an International Crime", and "Exoneration" into three 
different provisions socks to avoid doctrinal differences between common 1DM and., 
civil lav) by devising a neutral approach. 

The material clement satisfies "both the common law a.nd civil ISA-J systems, ac 
does to a great extent the mental element, though it is couched in more object ive 
teiTns. 

In recognition of the fact that siost civil law criminal codes do not specify 
causation as a 3epa,rate element, the element of causation could be interpreted aS' 
included in the material element of a crime in, civil law rystems and separate for 
commïOii law systems. 
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It vas agreed that the raental element ehould not extend to m.ere nogligence, hut 
it -was feared that mere excluoion cf nogligenoc would result in responsibility 
under civil law systems for mental states between mere negligence and recklessness. 
Accordingly, the decision was modo to list the mental states of intent, knowledge, 
and recklessness with the understanding that recklessness wont beyond the 
dolus eventualis, described under the 1976 Germ-an Penal Code as a state of mind such 
that the person knew that ho„rm would result. 

Por cominon law ojostemis, however, a separate provision on causation was added. 

The fourth such element, harm, was recoppoAzed as requiring interpretation 
in connection with the offence in question. It was determined that provision should 
be made for circumstances whore fin offence did not requAre on outcome whose 
character would msAch the usuoA meaning of the word "harm". Similar concern was 
voiced regarding the element of causation, so that it was determined to qualify 
the listing of elements with a clause providing that these elements mcy he altered 
by the definition of a given crim.e. • ,u 

Article 19 - Immunities 

This provision is set forth imjaediiatsly after principles o f responsibility ^ 
and im.putability, the elem.ents of a crime, becouise of the peculiarity of 
international law with respect to lAmiunities which derive from, the principles of 
sovereignty. (See Sutton, "Jurisdiction Over Piplom.atic Personnel a,nd InternaAional 
Organizaduions ' Personnel f o r Comimon Crim.es and f o r Internationally Pefined Crimes", 
in M.C. Bassiouni and V.P, Panda, A Treatise in international Criminal La.w (1973)? 
vol. II, p . 97. See also OTjpenhiem, Internavional Paw (Bth ed., Pauteipiacht, 1955)? 
p . 757; Hai'vard Research on InternationaA Paw., Puplomatic Privileges and ImEiunities, 
26 A.J.I,h, 15-187 (Supp,1932); and "Imm.unite, Extraterrix-orialite' et Droit ,dE4sile 
en Droit Penal International", 49 Bevue Internationale do Droit PenaA, Po, 2 (1978))* 

This text is based on the provisions of: 196I Vienna Convention on Diplomatic 
Relations; I963 Convention on Consular Eolations; 1968 United Nations Draft 
Convention on Sper.ial Missions; 1946 Convc ation on the Privileges and Immunities 
of the United Nations; 1947 Convontion on vhe Privileges and Iiimiunities of the 
Specialized Agencies; Draft Articles on the Représentation of States in their 
Relations with International Organizations of the International Law Commission, 1972; 
Dra.ft Articles on fche Protection And Inviolabilit;/ o f Diploma-tic .Egents and Other 
Persons Entitled to Special Protection Under International Law of the Organization ^ 
of Amierican States, I97d? Convention to Prevent- and Punish the Acts of Terrorism 
Taking the Form of Crim.es Against Persons and Related Extortions that are of 
InternationaA. Significance, 1 9 7 1 ; th.e 1973 Convention on the Prevention and Punishment 
of Crimes Against Internaitionally Protected Persons; including Diplomatic Agents;-
The General Agreement of Privileges and Immunities f the Council of Europe of 1949; 
the Supplementary Agreeraont o f 18 îîai'ch I95O; and. t.n four additioml Protocols 
to the .General Agreement on Privileges and Im.m.unix-ros of the Council of Europe 
(1952,. 1 9 6 1 ) , 

The text also takes into accoxnt customary principles of international law 
on the immunity of Heads of State and the practice of States, The nature of the 
imm-unity provided herein is, howeverj more narrowly circum.scrihed, as it is not absolute. 
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The text obligates the contracting parties nhose nat-ional is the subject • of any 
iiîimunity category contained herein, to take appropriate action against such persons, 
but permits waiver of that jnrisdiction in favour of the International Court much 
as do the NATO and Warsax.i Pact countries .Status of Porces Agreement; ( see Coker, 
"The Status o f Visiting Inlitar:/ Porces in Enrope", in M.C, Bassiouni and 
V.P. Nanda (eds), A Treatrse on Internsitional Grim.inal Lau ( 1 9 7 3 ) vol. II, p. 1 1 5 ) , 

Article 20 - Penalties 

Separate provisions are made for punishment of different '13-pes o f offenders, 
all subject to the requirement in section 1 thogc p-unishnent be proportional to 
seriousness o f the v'iolation jind the harm, threatened or caused ac well as to the 
degree of responsibility of the actor. 

The International Criminal Court is directed to develop appropriate rules 
before exercising its jurisdiction. It must be noted that principles of lega,litgr 
are not violated by these provisions because the Court should first promifLgate 
the penalties and the criteria for their applic3.tion. 

Paragraph 3 recognizes the principle o f the Nurem-berg Tribunals that orgahizcofcions 
as such may be punished by means o f fines. See Binstein, infra. This provision goes 
beyond continent<al princip>leo. 

Under paragraph 4s punishm.ent o f States by imposition o f fines is provi.d.e.d..,., 
it being Gonsid.ered beyond the scope of the court's e.bility to imqpose other sanctions, 
(See Triffterer, "Jurisdiction Over States for Crimes o f State", and Baxter, 
"Jurisdiction Over Wan Crimes and Crimes .against Itananit,y: Individual and State 
Accountability", in M,C, Bassiouni and V,P, Nonda (eds), A Treatise on International 
Criminal haw ( l 9 7 3 ) vol, II, pp, 8 6 - 9 6 and 6 5 - 8 5 . See al'so Phmch, "State 
Responsibility in International haw", in BassiouirL and Na.nda, supra, Vol. I, pp. I43 
et seq.; C. Eagleton, The Responsibility of States in InternationaM haw ( 1 9 2 4 ) ; 
C. de Vis s cher, La responsabilité des Etats (I924); P. Ifjnch, Pas volkerrechtliche 
Pelikt ( 1 9 6 3 ) ; J, Castillon, Les Repaorations allemandes - Beux~ experiences ( I 9 1 9 - I 9 3 2 , 
1 9 4 5 - 1 9 5 2 ) , (1953)5. and H,-H. Jescheck, D: ^ Verantwortlichkeit der Staatsorganen -
Nach Volkersstrafrecht ( l 9 5 2 ) ) , ' 

Paragraph 5 confers discretion on the Court whether to imqoose cumulative 
sentences foi- crim,es arising from a single transaction. 

Paragraph 6, dealing with m.itig3.tion, provides for the possibility that the fact 
that an accused wais acting under orders cowld be considered a mitigating factor. 
This reflects the content of article 8 o f the London Charter Of 8 August 1 9 4 5 
establishing the International Military Tribunal at Nui-emberg, (See Y, Binstein, 
The Pefense o f "Obedience to Superior Orders" in International Law, p, 260 at 283 
( 1 9 6 5 ) ) . 

Article 21 - Exonera.tion. 

While the civil law system would view the conditions o f exoneration listed 
in this article as a questionable combination o f principles oi responsibility and 
lega.l defence, it was felt that a single provision containing all conditions which 
ultimately result in exoneration from responsibility, irrespective of their doctrinaJ 
or dogmatic basis should bo placed together, as it gives these aspects a sense of 
cohe.sion and practicai use by an interna.tional tribunal. 
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Panagraph 7 adopts the formulation of the Model Penal Code relating to mkstake 
of law' or fact, conditioning this defence on negation of criminal intent. 

Paragraph 8 on double jeopardg'' simnly seeks to give effect to the principle 
non bis in idem. Subparagraph (d) recognizes tho com,petence of the International 
Criminal Court to overlook pardons end amnesties of other j'urisdictions in order 'bo 
avoid that Sta,tes resort to that prentice from negotiating a person's punishabili'by. 
It applies to the actual conduct involved rathei- than to any legal chanacterization 
of • tha,t cond'uct by any State . 

PARAGR3.ph 9 is based on the Pfodel Penal Cod.e's provision o'n the defence of 
insanity. This differs from civilist systems wdier-e such a"" condktion is deemed a 
pre-Gondition • to criminal responoibili'by. 

Pa.ragraph 10 on the defence "Of intoXicO^tion springs from the same source, and 
excludes voluntary intoxication as a defense to crim.es requiring inbent. 

The renunciation principles set forth in section 11 also stem, from the 
Model Penal Code but are in keeping wi'bh the con'binental approach. 

This provision includes principles of justifica'bion, conditions negaking 
criminal respOnsibili'by, excusa.bili'bj/ and procedural defenses. Prom, a Eom.anist-Civilist 
perspective it is doctrinally chai.llongea.ble on the veî ^ grounds that it encom-passes 
too m.uch diversity. However, its justification rests on pragriatio reasons whioh 
avoid the dogmatism "bhaob h3;s been a"t the bcisis of 'so much debate be'tween European 
penalists for so long. 

iirticle 22 - Stati.ite of Lim.ita-bion 

The approach adopted measures the limitation period by the maxim.um potential 
penalty required for .similâ r offences under the national Law of the State in which 
the crime was coimnitted as is the case under Penalties. It shoiuLd be noted that, : 

1 . 

The self-defence provision, paragraph 2, is haned on that contained in article 2, 
pe^ragraph 2 (a), of the European Convention for the Protection of Hnman Eights 
and Pundamental Preedoms as -well as on the language used in the Model Penal Code, 
The requirement that the defender reasonably believe that forceftnL response is 
necessary is a common law reqoiirem.ent which is swperfluous for civil law systèmes. 
On the other hand, the introduction of the reqmroment that the response be to on 
"imminent" use of unlawful force m.ay be viewed under the common lo-w as surplusage. 

The defence of necessity is limited in paragraph 3 to use of force not 
likely to prodnce death as a policy decision to restrain individnalc. 

Coercion, under paragraph 4s ^^.s limkted as a defence to situations where the 
threat or use of force as "irimMnent". 

Paragraph 5 makes obedience to superior orders a defence where the person accused 
was not in a position to know of the criminal nature of his acts. Conversely, 
pare.graph 6 protects persons from prosecutions for refusing to follow orders to 
commit crim.es. 
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under this approach, where the mxisitaa penalty is life imprisonment or death, there is 
no limitation period. Also, it was necessaiy to add paragraph 1 (c) because offences 
by states are punishable onl-y hy fines under this Code. This approach was preferred 
notwithstanding the Convention on ITon-Applicability of Statutes of LimAtations 
to War Crim-e s and Grimes Against Humanity, of 9 ~ecem.ber I968; (see also 
39 Revue Internationale de Droit Pe;âoA~(l968) dedicated to this topic, and the 
European Convention on the Hon-Applicability of Statutory Limitation to Grimes 
Against Humoinity and War Crimes of 1974). In fact, the result of this approach and 
that of the Conventions referred to above, is for all practical purposes the some 
except for minor offences and in fact avoids the difficulties xvhich ha.ve prevented 
the ratification of these treoofcies bp- a nuirdDer of States. 

The duties of States Eanties ane to provide financial support for the enforcement 
organs and for the effective function and implementaAAon of this Protocol. In 
addition they must provide such judicial assistance and co-operation as to m.aAce this 
Protocol effective. In particulan, the means of surrendering of accxised persons to the 
Tribunal mnch as on obligation to extradition hetxreen States, noting, hox-rever, that 
the crime of apantheid is not to be considered within the meaning of the political 
offence exception (see M.C. Bassiouni, InternationaA Extradition and World Puhlic 
Order (l974)). Other forms of judiciaA assistance involves the traditionaJ. method 
of letters rogator^r, securing of testimonj'', transmAttal of records, etc. In addition 
the very important provisions dealing xjith recogioition of the judgements of the 
Tribunal so that they mny be given effect in the States which ane StaAns Panties. 
A provision is also mnde for the transfer of offenders and execution of sentencing which 
may be a useful device. To a large extent the mndel for these provisions m.ay be 
found in M,C, Bassiouni, International Criminal Paw; A Draft International 
CrimAnal Code, pages IO7 through 130, 

The treaty provisions ane somex-jhat standard, except for the reservations clause 
which though in keeping with the Vienna Convention on treaty interprétation also 
takes into account the relevant aspects of the Advisory Opinion the International 
Court of Justice On Reservations To The Convention On The Prevention And Punishment 
of Genocide, I95I I,C,J, I5, 

One of the conditions for this Protocol's implementation is, of course, the 
need for the Standing Gom.mittee to he created and to stai-t functioning a..nd that is 
xPny a special provision has been made to that effect. 


