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INTRODUCTION

1, The present report of the United Nations Commission on International Trade Law
covers the Commission's twenty-first session, held in New York, from 1l to
20 April 1988,

2, Pursuant to General Assemkly resolution 2205 (XXI) of 17 December 1966, this

report is submitted to the Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development,



CHAPTER I

ORGANIZATION OF THE SESSION

A. Opening
3. The United Nations Commission on International Trade Law (UNCITRAL) commenced

its twenty-first session on 1l April 1988. The session wa3 opened by
Mr. Eric E. Bergsten, Secretary of the Commission.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established the Cummission with a
membership of 29 States, elected by the Assembly. By reuolution 3108 (XXVIIT), the
Ueneral Azsembly increased the membership of the Commission from 29 to 36 States.
The present members of the Commission, elected on 15 November 1982 and

10 December 1985, are the following States whose term of office expires on the last
day prior to the beginning of the annual session of the Commission in the year
indicated: ./
Algeria (1989), Argentina (1992), Australia (1989), Austria (1989),

Brazil (1989), Central African Republic (1989), Chile (1992), China (1989),
Cuba (1992), Cyprus (1992), Czechoslovakia (1992), Egypt (1989),

France (1989), German Democratic Republic (1989), Hungary (1992),

India (1992), Iran (Islamic Republic of) (1992), Irag (1992), Italy (1992),
Japan (1989), Kenya (1992), Lesotho (1992), Libyan Arab Jamahiriya (1992),
Mexico (1989), Netherlands (1992), Nigeria (1989), Sierra Leone (1992),
Singapore (1989), Spain (1992), Sweden (1989), Union of Soviet Social!st
Republics (1989!, United Kingdom of Great Britain and Northern Ireland (1989),
United Republic of Tanzania (1989), United States of America (1992),

lruguay (1992) and Yugoslavia (1992).

5. With the exception of the Libyan Arab Jamahiriya, all members of the
Commission were represented at the session.

6, The session was also attended by observers from the following States:
Bangladesh, Bulgaria, Burma, Canada, Democratic Yemen, Denmark, El Salvador,
Finland, Gabon, Germany, Federal Republic of, Holy See, Honduras, Indonesia,
Morocco, Paraguay, Peru, Philippines, Poland, Portugal, Republic of Korea, Rwanda,
Saint Lucia, Switzerland, Syrian Arab Republic, Thailand, Trinidad and Tobago,
Turkey, Vanuatu and Venezuela.

7. The following United Nations organ, specialized agency, intergovernmental
organizations and international non-jovernmental organizations were representei by
observers:

(a) United Nations organs

International Trade Centre (UNCTAD/GATT)

(b) BSpecialized agencies

United Nations Industrial Development Organization



(c) Intergovernmental orqanizations

Asian-African Legal Consultative Committee
Hague Conference on Private International Law
International fnstitute for the Ui:ification of Private Law

(d) Other international organizations

Inter~-American Bar Association

Inter-American Commercial Arhitration Commission
International Chamber of Commerce

Latin American Federation of Banks

C. Election of officerc 2/

8. The Commission elected the following officers:
Chairman: Mr. Henry M. Joko-Smart (Sierra Leone)
Vice-Chairmen: Mr, Michael Joachim Bonell (Italy)

Mr. Rafael Eyzaguirre (Chile)
Mr. Kuchibhotla Venkataramiah (India)

Rapporteurs Mr, Ivdn Szdsz (Hungary)

D. Agenda

9. The agenda of the session, as adopted by the Commission at jts 389th meeting,
on 11 April 1988, was as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda.

4. Internatlional payments,

5. Operators of transport terminals.
6, Procurement,

7. Countertrade,

8. Future programme of work,

9. Co-ordination of work.
10, Status and promotion of UNCITRAL texts.
11, Training and assistance.

12, Interpretation of conventions.
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13, Working methods of the Commission,

14. General Assembly resolutions on the work of the Commission,

15. Other business,
16. Date and place of future meetings,

17. Adoption of the report of the Commission.

E, Adogtion of the report

10. Ar its 40)st meeting, on 20 April 1988, the Commission adopted the present
report by consensus.



CHAPTER I1

INTERNATIONAL PAYMENTS

A. Electronic funds transfers

11, The Commission decided, at its nineteenth mession in 1986, to begin the
preparation of Model Rules on electronic funds transfers and to entrust this task
to the Working Group on International Payments. 3/ The Commisaion had before it at
the current session the report of the Wo:king Group on the work of itm sixteunth
neasion (A/CN.9/297), at which the Working Group had undertaken the praparation of
the Model Rules.

12. The Working Group commenced its work by conaidering a list of legal issues
that might be considered for inclusion in the Model Rules contained in a report
prepared by the secretariat [A/CN.9/WG.1V/WP.33), At the end of its session, the
Working Group requested the secretariat to prepare draft provisions based on the
discussions in the Working Group for its consideration at its next session
(A/CN.9/297, para. 98).

13. 'Yhe Commission discussed whether the Model Rules to he drafted by the Working
Group should be restricted to international funds transfers or should alsvo be
applicable to domestic funds transfers, After discussion, the Commission agreed
with the prevailing view in the Working Group that the Model Rules should
concentrate on problems arising in international funds transfers, but would have to
consider both domestic and international aspects of such transactions, and that a
decisinn would have to be made at a later time on the extent to which the rules
should be considered to be applicable to domestic funds transfers.

B, Draft Convontion on International Bills of Exchange and
International Prorissory Notes

14. The Commission took note of General Assembly resolution 42/153 of

7 December 1987, in which the Assembly had requested the Secretary-General to ask
all States to submit the observations and proposals they wished to make on the
draft Convention before 30 April 1988 and decided to consider, at its forty-third
seasion, the draft Convention, with a view to its adoption at that session, and to
create to this end, in the framework of the Sixth Committee of the General
Assembly, a working group that would meet for a maximum period of two weeks at the

beginning of the session, in order to consijer the observations and proposals made
by States,

15, The Commis:iion consjdered some procedural aspects of the implementation of
that resolution. For example, several represantatives expressed the concern that
their Governments would b2 unable to meet the deadline for the submission of
observations and proposals. However, they indicated that their Governments would
attempt to submit their comments as sonn as possible so0 as to enable the

Secretariat to translate and distribute them by 30 June 1988, as provided in :he
resolution,

16. As regards the working group to be convened in the framework of the Sixth

Committee, it was generally agreed that Governments would soon need to know the
precise dates of the working group session so as to enable them to make the
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appropriate arrangements, including the inclusion of experts in the special field
of nagotiable instruments law in their delegstions *n the Sixth Committee, It was
realiged that the determination of the dates fell within the exclusive competence
of the Sixth Committee and that the dates would thus finally be decided upon only
after the Sixth Committee had commenced its work. Nevertheless, the Commission
deemed it desirable, in view of the above-mentioned need, to express a wish as
regards those dates and to invite the Sixth Committee to have due reyard to that
wish when fixing the dates of the working group session. In view of the deciaion
of the General Assembly tnat the working group would meet at the beginning of its
forty-third session for a maximum period of two weeks, the Commission nxpressed the
wish that the working group be convened during the period of 26 September to

7 October 1988.

17. It was noted that the General Assembly had decidel to consider, at its
forty-third sessicn, the draft Convention with a view to its adoption at that
seggion., In the liaht of the fact that the draft Convention had been prepared over
a l6-ysar period, the view was expressed that the Commission should recommend to
the General Assembly that the project Le brought to completion at its forthooming
session, Another view was that it was inopportune for the Commission to make any
such recommendation, especially since the Assembly was in any event aware of the
recommendation made by the Commission at its twentieth session. 4/

C. Stand-by lette.s of credit and guarantees

18. The Commission considercd the report of the Seoretary-General on stand-by
letters of credit and gua~- rees (A/CN.9/301) and, in particular, the conclusions
and suggestions as to possible future work of the Commission in this field. The
report described in its first part the functions and characteristics of stand-by
letters of credit and independent yuarantees. In its second part, it provided an
overview of the legal framework, comprising statutory provisions of law, case law
and uniform rules, In its third part, the repcrt discussed some sample legal
issues that may arise in the context of stand~by letters of credit as well as
guarantees. The report co~cluded that there existed considerable disparity and
uncertainty in respect of the legal rules governing the two kinds of instruments.

19, The Commission agreed with the conclusion of the report that a greater degree
of certainty and uniformity was desirable. The Commission noted with approval the
cuggestion in the report that future work be envisaged in two stages, the first

relating to contractual rules or model terms and the second pertaining to statutory
law.,

20. As regards the first stage, the Commission welcomed the work undertaken by the
International Chamber of Commerce (ICC) in preparing draft Uniform Rules on
Guarantees, The Commission was agreed that world-wide acceptable uniform rules
would usefully contribute to overcoming the current uncertainties and disparities
in this field of considerable practical importance. It was agreed that comments
and possible recommendations by States Members of the Commission, with its balanced
representation of all regions and the various legal and economic systams, could
help to enhance the world-wide acceptability of such rules., In this connection,
the observe. for ICC stated that ICC would welcome such support and contribution by
the Commission which was in line with the long-standing and fruitful co-operation
between the two organizations.




21. There was wide support for the suggestion set forth in the report to devote
one session of the Working Group on International Contract Practices in November of
this year to a review of the ICC draft Uniform Rules on Guarantees. Such & review
would help to assess the world-wide acceptability of the draft Rules and to
formulat.:; comments and possible suggestions that ICC could take into account before
finalizing the draft Rules. However, since this would be the first time that a
working group of the Commission would review 2 text prepared by another
organization, a view was expressed that this instance should remain an exception
and not constitute a precedent. Another view was expressed that, in addition to
procedural and financial considerations, it would not be appropriate to convena a
working group to review a non-statutory text that was under preparation by another
organization., 1In the spirit of co~operation, it would be appropriate fcr comments
and possible suggestions to be made through the traditional channels of
communication used in respect of other ICC texts, e.g.,, direct communications to
ICC either from individual Gov.rnments or business circles or through the National
Committees of ICC.

22, The prevailing view in the Commission after the deliberations was that it
should entrust its Working Group on International Contract Practices, during one
session in November 1988, with a review of the ICC draft Rules and with a

cons.deration of the desirability and feasibility of any future work relating to
the second stage.

23, The second stage, as envisaged in the conclusions of the report, was to
consider the advisability of striving for greater uniformity at the statutory law
level. The suggestion was to attempt the preparation of a uniform law, convention
or model law that would deal with those matters that could not effectively be
requlated by agreement of the pcorties, including any uniform rules, Examples noted
in the report include the recognition of party autonomy and of the independent
nature of guarantees. Of particular importance would be a clear regulation of
those objections to a demand for payment that do not follow from the guaran'.ee
agreement but are based on instances such as fraud or manifest abuse.

24, While some doubts were expressed as to the practical need and usefulness of
such a uniform law, there was wide support for the view that successful work in
this direction was desirable in view of the practical problems that could only be
dealt with at the statutory level, The Commission w..s aware of the difficulties
inherent in such ar effort relating to fundamental concepts of law, such as fraud
or similar grounds for objections, and touching upon procedural matters.

Nevertheless, it was felt that, in view of the desirability of legal uniformity and
certainty, a serious effort should be made.

25. It was agreed that a final decision on this point could and should be taken
only after the dis.ussions in the Working Group, on the basis of its findings and
advice concerning the desirability and feasibility of work towards a uniform law.
The Commission requested the Secretariat to report to it at its twenty-second
session on any pertinent developments within ICC and to prepare a study on the
poasible features and issues that might appropriately be covered in a uniform law,

26. On the basis of all such information, including the results of consultations
by Governments with interested groups in their countries, the Commissioun would be
in a position at its twenty-second session to take a final decision on whether a
uniform law should be prepared and, if so, what its scope and contents should be,
including the question of whether, in addition to guarantees and stand-by letters
of credit, traditional documentary letters of credit should also be covered.
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CHAPTER III

LIABILITY OF OPERATORS OF TRANSPORT TERMINALS

27. The Commission, at its sixteenth session in 1983, decided to include the topio
of liability of operators of transport terminals in its programme of work and to
assign work on the preparation of uniform rules on that subject to a working

group. 5/ At its seventeenth session in 1984, the Commission decided to assign
that task to its Working Group on International Contract Practices. §/

28. At its current session, the Commission had before it the report of the Working
Group on International Contract Practices on the work of its eleventh session
(A/CN.9/298) . The Commission noted that the Working Group had completed its task
of preparing a draft text of uniform rules on the liability of operators of
transport terminals and that the Working Group had recommended the adoption of the
uniform rules in the form of a convention. The Commission expressed its

appreciation to the Working Group and to its Chairman, Mr. Michael Joachim Bonell
of Italy, for the work achieved.

2%. The Commission decided to consider at its twenty-second session, with a view
to its adoption, the draft Convention on the Liability of Operators of Transport
Terminals in International Trade as prepared by the Working Group. The Commission
requested the Secretary-General to transmit the draft Convention to all States and
interested international organizations for comments. The Secretariat was reguested
to prepare and distribute a compilation of the comments as early as possible before
the twenty-second session of the Commission. The Commission further requested the

Secretary-General to prepare for that session a draft of final clauses to the draft
Convention.

30. It was noted that the Commission, upon adopting the draft Convention, might
decide to recommend to the General Assembly the convening of a diplomatic
conference for the conclusion of a Convention on the Liability of Operators of
Transport Terminals in International Trade. In that connection, the suggestion was
made that such a diplomatic conference might present a good opportunity to consider
a possible revision of the limits of liability and the provisions pertaining to
units of account in the United Nations Convention on the Carriage of Goods by Sea,
1978 (hereafter referred to as the Hamburg Rulms) and the United Nations Convention
on International Multimodal Transport of Goods, In support of that suggestion, it
was pointed out that such an effort might constitute a first step that might

eventually lead to a greater degree of harmony >f such clauses in other transport
conventions as well.

31, In response to the above suggestion, the concern was expressed that the
possibility that a convention might be revised might cause States that were
considering becoming a party to the convention to postpone their decision on
roatification or accession. It was agreed that at present there was no need to
decide on that suggestion and that it might be taken up at a later stage. 8ince it
was felt that detailed information on the liability limits and units of account
used in the various transport conventions could be useful to the Commission, the

Secretariat was requested to prepare an analytical compilation of such provisions
for the twenty-second session.



CHAPTER 1V

INTERNATIONAL COUNTERTRADE

32. At its nineteenth session in 1986, the Commission, in the context of its
discussion of & note by the Secretariat entitled "Future work in the area of the
new international aconomic order" (A/CN.9/277), considered its future work on the
topic of countertrade. There was considerable support in the Commission for
undestaking wack on the topic, and the Secretariat was requested to prepare a
preliminary atudy on the subject. 1/ At the current session, the Commission had
before it & roport entitled "Preliminary study of legal isaues in international
countertrade” (A/CN.9/302), which contained a description of contractual approaches
to countertrade and an enumeration of some of the more important legal issues
involved in that type of trade.

33. Divergent views were expressed as to whether work should be continued in the
area, On the one hand, there was broad support for continuing the work., It was
noted that an appreciable share of international trade was conducted by the use of
countertrade arrangements and that such arrangements gave rise to legal issues to
which parties often did not find optimal contractual solutions. It was considered
that the most appropriate course of action would be to draw up a legal guide that
would discuss legal issues typical of countertrade contracts and would provide
assistance in drawing up such contracts. For example, it could provide advice on
the contractual forms appropriate for countertrade transactions or on the
relationship between contracts forming part of such a transaction.

34. On the other hand, reservations were expressed regarding the usefulness of
preparing such a legal guide. It was noted that such work by the Commission might
duplicate work by other organizations, in particular the wc-k of the Economic
Commission for Europe and the Association of State Trading Organizations in
Developing Countries. Some of the representatives expressing such reservations
suggested that work in the area be discontinued. Others were of the view that the
Commission should review the scope and concept of the work of other organizations
in the area and, in connection with that review, decide on the scope and cornept of
any work by the Commission. However, in response, it was said that the workh of the

Commission would have particular merit in view of its global representation and the
wide distribution of the results of its work.,

35. After discussion, the Commission decided that it would ve desirable to prepare
a legal guide on drawing up countertrade contracts. It was considered, however,
that such a legal guide should not duplicate the work of other organizations. The
Commission requested the Secretariat to prepare for the next session of the
Commission a draft outline of the possible content and structure of a legal guide

on drawing up countertrade contracts in order for it to decide what future action
might be taken.



CHAPTER V

PROCUREMENT

36, At its nineteenth sesasion in 1986, the Commission decided to take up the topic
of proourement and it entrusted the subject to the Working Group on the New
International Economic Order, 8/ The Working Group is scheduled to hold its tenth
session at Vienna, from 17 to 28 October 1988, at which time it will commence its
work on the topiac.

37. The Secretary of the Commission informed the Commission that the Secretariat
had convened a meeting of a group of experts at Vienna from 7 to 11 December 1987
to advise it on the preparation of the documentation for the Working Group. At its
upcoming session, the Working Group might be expected to outline the nature of any
work that might be undertaken in the field. One possible recommendation might be
for the Commission to prepare and adopt a set of principles on public procurement
to which States would be encouraged to conform in formulating their national
procurement codes or regulations. The Working Group might also anticipate that,
once an agreed set of principles had been established, the Commission might prepare
a model procurement code based upon those principles.

38, The Commission took note with appreciation of the preparatory work thus far
undertaken by the Secretariat and requested the Working Group to proceed with its
work expeditiously.



CHAPTER VI

FUTURE PROGRAMME OF WORK

39. At its twentieth session in 1987, the Commission decided that at its
twanty-first session it should engage in a genera’ discussion of the future work of
the Commission for the medium term. 9/ In response to a request of the Commission,
a note by the Secretariat was submitted to mserve as a basis for such a discussion.
The note set forth the topics on which the Commission was currently preparing a
draft legal text with a projected time schedule for completion, It also indicated
topics that the Commission might consider at the current session with a view to
determining whether they should be placed on the programme of work (A/CN,9/300).

In order to facilitate discussion at the session, the topics of stand-by letters of
cradit and guarantees and of countertrade, on which the Commission had previously
requested a preliminary study, were considered in substance both under separate
agenda items and under the item regarding the planning for future work.

40. It was suggested in the note by the Secretariat that the Commission might wish
to consider whether the current developments in regard to transport techniques and
transport documentation, and the fact that the International Maritime Committee
(IMC) was preparing draft rules on sea waybills and on electronic waybills that
might be approaching completion within the next year, would make it desirable for
the Commission to engage in a general review of the subject of transport documents
at its twenty-second session. Such a review might encompass a review of the IMC
text. The review might also be conducted with a view to determining whether the
Commission might make a further contribution in the field of transport documents.

41. Diflerert views were advanced in respect of that suggestion. According to one
view, tre Commission had had a long-term interest in transport documents and a
review of the subject in 1989 would he appropriate, Since the principal item on
the aganda would be the consideration of the draft Convention on the Liability of
Operators of Transport Terminals in International Trade, the delegations to the
session of the Commission would include experts in transport law. Another view was
that the agenda for the twenty-second session should not include items that might
be time-consuming, thereby avoiding the question of whether there would be
sufficient time for proper consideration of the draft Convention.

42. After discussion, the Commission decided to request the Secretary-General to
prepare a report for the twenty-second session on current problems with the law
governing transport documents in the light of developments in transport techniques
and transport documentation. The action to be taken on the report would depend on
its content and on the time available at the session. The Commission was in
agreement that submission of the report and its possible consideration at the

twenty-second session must not be allowed to jeopardize the adoption of the draft
Convention.

43. 'The Secretary of the Commission reminded the Commission that it had played an
important role in the preparation of the 1974 revision by ICC of the Uniform
Customs and Practice for Documentary Credits and a lesser, though still
significant, role in the preparation of the 1983 revision., He noted that it could
be expected that there would be another revision adopted by ICC around 1993,
Consequently, in anticipation of the commencement of that revision, the secretariat
was planning to submit to the Commission at its twenty-second session a report on
the legal questions that had arisen in regard to thc cnrcent (1983) version.
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44. As envisaged in the report of the programme of work of the Commission
(A/CN.9/300, para. 22), the Commission discussed what additional subjects might be
included in its work programme for the next 5 to 10 years. It was felt that a
general discussion on possible subjects could provide an indication of the future
direction of the activities of the Commission as a formulating agency, in addition
to its functions relating to co-ordination, promotion, training and assistance. It
was emphasized that the question of planning the future work of the Commission was
a matter of primary importance for the Commission's role as the lead formulating
agency in the field of international trade law.

45. Various topics were suggested for study by the Secretariat &nd for possible
inclusion in the future programme of work. It was agreed that any later decision
on such inclusion should take into account such factors as the amount of current
work of the Commission, the limited resourceas available to the Secretariat and the
need to avoid duplication of the work of other organizations,

46. One proposal was to examine the need to provide for the legal principles that
would apply to the formation of international commercial contracts by electronic
means, and particularly through the medium of visual display screens. Such a study
might include the formation of contracts for special transactions relating, for
example, to securities - including bonds, shares or other instruments - to
commodities and to foreign exchange.

47. The proposal received wide support. It was noted in particular that there
currently existed no refined legal structure for the important and rapidly growing
field of formation of contracts by electronic means. Future work in that area
could help to fill a legal void and to reduce uncertainties and difficulties
encountered in practice, Such an effort could benefit from the knowledge and
expertise gathered by the Commission and its secretariat in the related field of
electronic funds transfers. The Commission requested the Secretariat to prepare a
preliminary study on the topic.

48. Another proposal was that the Commission examine the desirability and
feasibility of preparing a model law on the promotion and protection of foreign
investment. It was noted that the topic was of particular and considerable
importance to developing countries. However, the proposal was opposed on the
ground that a model law would be of limited usefulness sincae the investment
legislation of a State depended on the specific economic situation and policies,
which often changed within a short span of time.

49, Still other proposals related to topics that might be dealt with in one or
more protocols supplementing the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980) (hereafter referred to as the United
Nations Sales Convention). One such topic was the regulation of liquidated damages
and penalty clauses in the international sale of goods. It was thought that a
uniform requlation in the field would be desirable. The proposal was opposed on
the ground that, in the light of the difficulties encountered by the Commission
when preparing the Uniform Rules on Contract Clauses for an Agreed Sum Due upon
Failure of Performance (1983), it was unrealistic to expect success from a renewed
attempt.

50. Another topic relating to the international sale of goods was the retention of

property by use of reservation of title clauses. The proposal was limited to the
relationship between buyer and seller, thus excluding the area of third-party
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ctights. The proposal was opposed on the ground that the crucial area where
uniformity was desirable was precisely that of third-party rights, particularly in
the event of bankruptcy. Referring to work previously undertaken by the Council of
Europe, it was stated that insurmountable problems arose from the existing
disparity and changes of national bankruptcy laws. Yet another topic relating to
the international sale of goods was an optional lagal régime for quality warranties
given by the seller.

51. A further suggestion wauy that the Commission consider tha preparation of
general conditions for production co~-operation or joint production and for trade
co-operation agreements relating to scientific and technologica) matters. Another
suggestion was that the Commission consider the preparation of a convention on
judicial co-operation and assistance in arbitration matters, covering, for example,
service of documents and taking of evidenoce.

52. Some support was expressed for the following three areas, which at one time or
another had been suggested or studied by the Commission: joint ventures, product
liability and unfair competition.,

-13-

D T T



CHAPTER VII

CO~ORDINATION OF WORK

53, The Commission had before it a report of the Secretary-General that set forth
a register of international organizations engaged in activities in the field of
international trade law (A/CN.9/303). The report concentrated on those
organizations that were formulating agencies, although it included some
organizations that were particularly important to the devel-opment of international
trade law in other ways. The survey did not claim to be exhaustive, eapecially
with regard to trade associations. However, an attempt had been made to include
the work of those trade associations that developed normative texts, including
general conditions and standard coatracts, intended for relatively widespread use.
Information included in the report related to the membership of the organizations,
their nature and general rules and an overview of their activitier rvelated to
international trade law, particularly those of relevance to the work of the
Commission.

54, The Commission welcomed the report and considered that tha type of information
contained in it was useful in the implementation of its mandate to co-ordinate the
work of other international organizstions. It was suggested that at each of its
sessions the Commission should devote sufficient attention to such co-ordination so
as to avoid duplication of efforts among international organizations as well as
conflicts between the results of *heir work. The observation was made that
co-ordination among international organizations depended in large measure on the
co-ordination undertaken by individual Governments among the various government
ministries and branches active in dircerent international orgarizations,

55, The observer for the International Institute for the Unification of Private
Law (UNIDROIT) expressed satisfaction over the work of the Working Group on
International Contract Practices on the draft Convention on the Liability of
Operators of Transport Terminals in International Trade, work that had been begun
by a special study group of UNIDROIT and subsequently taken over by the
Commission. He noted that the draft Convention had raeceived many favouruvle
comments. He also noted that, in view of the difference in structure and working
nethods of the Commission and UNIDROIT, there might be other topics on which thr
vork of the two organizations could be complementary. In particular, it might be
desirable to co-operate in the disremination and promotion of international legal
texts as well as in fostering the uniform interpretation of such texts. Document
A/CN.9/312 on collection and dissemination of information on the interpretation of
UNCITRAL legal texts contained useful suggestions in that regard. He added that a
congress entitled Uniform Law in Practice, held in September 1987 in Rome, had
provided ample evidence of the need fur the collection and dissemination of
international legal texts and of the court and arbitral decisions interpreting them.

56. As to the current work of UNIDROIT, the observer for UNIDROIT referred to the
project on general principles governing international commerclal contracts. He
informed the Commission of the preparations for the diplomatic conference, to be
held in May 1988 at Ottawa on the invitation of the Government of Canada, entrusted
with the preparation of a convention on international financial leasing and a
convention on international factoring.
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57. The Secretary-Ganeral of the Hague Conference on Private International Law
recallad the excellent co-operation between the United Nations and the Hague
Conference in preparing for the diplomatic conference on the law applicable to
contracts for the international sale of goods, held in October 1985, After the
diplonatic conference, the United Nations Secretariat had provided a translation of
the Convention into Arabic, Chinese, Ruasian and Spanish, for which he wished once
again to express his appreciation.

58. He informed the Commission that a special commission of the Hague Conference
that had met in January 1988 had made several recommendations regarding future
topics of work to the sixteenth regular diplomatic session of the Conference, which
would meet in October 1988. Among the topics that should have priority were the
law applicable to contracts of licence and know-how and the law applicable to
certain aspects of unfair competition and; in that connection, he noted the work
done in the area by the United Nations Conference on Trade and Development
(UNCTAD) . Other possible future topics of work were the law applicable to
negotiable instruments, a topic connected with the work of the United Nations on
the draft Convention on International Bills of Exchange and International
Promissory Notes) the law applicable to the contract of transport) conflict-of-laws
issues in the area of trans-border flow of data, among which were issues of the
electronic transfer of funds) and the law applicable to contractual obligations in
general. He also indicated that conflict-of-laws issues relating to product
liability cases would be considered with a view to establishing whether the
Convention on this topic, which had been prepared by the Hague Conference in 1973

and which had entered into force among five States, should be supplemented or
modified.

59. The observer for the Asian~African Legal Consultative Commititee (AALCC) spoke
of the importance of the Commission, as the core legal body in the United Nations
system in the field of international trade law, for the developing countries. He
noted that the close working relations bhetween the two organizations had led to the
inclusion of items of mutual interest in their respective work programmes.
Moreover, special emphasis had been laid in AALCC on the work of the Commission by

making the report on the work of the Commission & reqular feature at the sessions
of AALCC,

60. The AALCC observer gave a detailed description of the fruitful co-operation
oetween the Commission and AALCC in the area of international commasrcial
arbitration. He referred to discussions in AALCC in 1976 on certain aspects of the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York,
1958) and an ensuing recommendation of AALCC to the Commission that had 1 4 the
Commission to commence work on the preparation of the UNCITRAL Model Law un
{nternational Commercial Arbitration. The UNCITRAL Model Law provided a useful
basis on which national arbitration legislation should be patterned in the future
so as to remove the various difficulties encountered in the field of international
commercial arbitration. AALCC continued to promote the acceptance of the UNCITRAL
Model Law in the States members of AALCC. At its 1986 session at Arusha, United
Republic of Tanzania, in 1986, AALCC had reminded its member States that they had
gseldom heen the seat of international arbitrations because their laws on
arbitration often contained rules that were inappropriate for international cases
and that, i{f they were to promote the holding of such arbitration in their
territories, they should review and revise their legislation on the basis of the
Model Law. A number of States in the Asian and African regions had adopted, or
initiated steps towards adopting, legislation based on the UNCITRAL Model Law.
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61. Information was presented on the activities of the Council for Mutual Economic
Assistance (CMEA) regarding its efforts for legal standardization, A CMEA Standing
Commission on legal issues was revising certain existing legal texts or was
preparing new legal texta, such as general conditions as well as legal guides and
model contracts, The Standing Commission was revising mandatory rules in the form
of general conditions established within CMEA on the delivery of goods, technical
service, ussembly, specialization and co-operation, and was preparing new ones on
soclentific and technological co-operation. The Standing Commission had also
undertaken a comparative study of the 1980 United Nations Convention on Contracts

for the International Sale of Goods and the comparable legal texts enacted within
CMEA.

62, The cbserver for the UNCTAD/GATT Internatior.al Trade Centre (ITC) stated that
the activities of ITC concerning technical co-operation touched upon or had to take
into account legal aspects of international trade. As a result, ITC had launched a
subprogramme entitled Legal aspects of foreign trade, which aimed to fill an
information gap and to crwate the awareness, mainly through training activities,
that trade promotion organizations should improve their le7al servicrs. To that
end, ITC had published a manual on legal aspects of foreign trade.

63. The Commission was irformed that the International Law Association would hold
its next international conference from 21 to 28 August 1988 at Warsaw, The
conference would consider, among other topics, a report prepared by its working
group on the new international economic order dealing with issues of indebtedness
of developing countries.

64. The observer for the Latin American Federation of Banks (FELABAN) stated that
the Federation would continue to disseminate in Latin America ideas and documents
of the Commission and to participate in the activities of the Commission. He
referred to the nature of the contributions of representatives of FELABAN to the
work of the Commission and to its Working Group on International Payments, He
informed the Commission of the discussion on the draft Convention on International
Bills of Exchangs and International Promissory Notes which had taken place at the
sixth meeting of lawyers from Latin American banks at Santiago de Chile at the end
of 1986, He reported on a symposium organized by the secretariat of the
Commission, FELABAN and the Association of Banks of Mexico which had taken place
from 1 to 3 June 1987 at Mexico City and at which lawyers from banks of Latin
America had discussed the draft Convention on International Bills of Exchange and
International Promissory Notes and legal issues of electronic funds transfers., He
also reported on a seminar on international commercial arbitration organized by the
Bar Association of Costa Rica and Columbia University, New York, which had taken
place from 3 to 5 March 1988 at San José, and at which one of the themes had been
the UNCITRAL Model Law on International Commercial Arbitration. He announced that
FELABAN would hold its meventh meeting of lawyers from Latin American banks from
30 May to 1 June 1988 in Costa Rica. The discussion at that meeting would include
the topics of international payments and international commercial arbitration.



CHAPTER VIII

STATUS AND PROMOTION OF TEXTS OF THE COMMISSION

A. Status of conventions

65, The Commisaion conmidered the state of signatures, ratifications, accessions
and approvals of conventions that were the outcome of its work, that is, the
Conveantion on the Limitation Period in the International Sale of Goods (New York,
1974) (hereafter referred to as the Limitation Convention), the Protocol amending
the Limitation Convention (vienna, 1980)) the Hamburg Rules; and the United Nations
Salea Convention. The Commission also considered the status of the Convention on
the Recognition and Enforcement of Foreign Arbitral Awardm (New York, 1958), which,
although it had not emanated from the work of the Commisaion, was of particular
interest to it with regard to its work in the field of international commercial
arbitration, In addition, the Commission took note of the jurisdictions that had
enacted legislation based on the UNCITRAL Model Law on International Commercial
Arbitration. The Commission had hefore it a note by the Secretariat on the status
of those conventions and of the Model Law as of 19 February 1988 (A/CN.9/304). It
also received oral information on developments subsequent to that date,

66. Thu Commisaion noted with satisfaction that, since the last sestion of the
Commisaion, the United Nations Sales Convention, which entered into force on

1 January 1980, had received an additional five ratifications or acceasions from
Austria, Finland, Mexico and Sweden, as reported in dooument A/CN.9/304, and from
Australia, which had ratified the Convention in March 1988, bringing the total
number of States parties to 16. The representative of the Netherlands reported
that, at the meeting of States parties to the two 1964 Hague Conventions (i.e., the
Convention relating to a Uniform Law on the International Sale of Goods and the
Convention relating to a Uniform Law on the formation of Contracts for the
International Sale of Goods) held at Vienna on the occasion of the Commission's
twentieth session, in August 1987, the attitude of the States present had been so
encouraging towards the United Nations Sales Convention that the Government of the
Netherlands had decided to begin the legislative process leading to its
ratification. The observer for the Federal Republic of Germany announced that his
Government had begun the preparation of the legislation to authorize ratification
of the Convention. Representatives and observers of a number of other States
reported that the Convention was under active study in their countries. 1In the
light of those developments, the expectation was expressed that, within a few
years, at least 40 or 50 States would become parties to the Convention,

67. The Commission expressed its great pleasure that, with the acceasion of Mexico
to the Limitation Convention and to the Protocol amending it, the Convention would
come into force on 1 August 1988 in its amended form between Argentina, Egypt,
Hungary, Mexico and Zambia and in its unamended form between those five States and
Czechoalovakia, the Dominican Republic, Ghana, Norway and Yuyoslavia., The

representatives of several States reported that the Convention was under study in
their countries as well.

68. The Commission engaged in a long discussion about the expectations in respect
of the Hamburg Rules. It waa noted that with the accession of Botswana the Hamburg
Rules had 12 of the 20 States necessary for it to come into force. The
representatives of Nigeria and Sierra Leone reported that their Governmenta
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expected to ratify or accede to the Hamburg Rules before the end of 1988. The
representatives of France and Italy informed the Commission that parliamentary
approval for ratification or accessjon had been given in both States and that the
ministries concerned were studying the possibility of ratifying or acceding to the
Hamburg Rules. A number of representatives stated that previous decisions taken in
their countries not to become party to the Hamburg Rules were being reconsidered in
the light of new developments. The Secretary of the Commission stated that it was
the expectation of the secretariat that by the end of 1989 at least 20 States would
have ratified or acceded to the Hamburg Rules, thus enabling them to come into
force. He noted in that regard that the movement from the 1924 Hague Rules to the
Hamburg Rules was already clear. 1In the 10 years since the diplomatic conference
at which the Hamburg Rules had been adopted, only two States had become party to
the Hague Rules, and one of them had subsequently acceded to the Hamburg Rules. 1In
contrast, 12 States had already becone party to the Hamburg Rules and, as already
announced, others soon would as well.

69. The Commission was reminded that .he Hamburg Rules had been prepared at the
expresn request of tha developing coun.cies. The current legal régime of the Hague
Kules was considered to be unfair to the owners of cargo, and developing countries
welre more apt to represent such interests than to represent the owners of the
c-criers. The Commission was further reminded that in the drafting of the Hamburg
Rules great care had becn taken to achieve a careful balance of interests. While
adoption of the Hamburg Rules would benefit the owners of cargo in contrast to the
current situation, it would do so by instituting a fair and equitable liability
régime in keeping with modern transport technology and consistent with other
transport conventions., It was further noted that the Hamburg Rules contained many
technical changes in the law that would be of benefit to the owners and operators
of carriers,

70. It wzas noted that the opposition to the Hamburg Rules had centred on the
arqument that the shift in liability from cargo owner to carrier would lead to an
increase in costs to the carrier, and therefore to increased freight rates, without
assurance that there would be a corresponding decrease in cargo insurance. In that
regard, attention was drawn to a recent study by UNCTAD on the economic and
commercial implications of the entry into force of the Hamburg Rules, wherein it
was concluded that adoption of the Hamburg Rules would have minimal economic and
commercial consequences. 10/ It was also noted in the Commission that once the
Hamburg Rules came into force they would govern carriers from all countries, since
the Hamburg Rules applied to all contracts of carriage of goods by sea between two
States if the port of loading, the port of dischurge, the optional port of
discharge or the place where the document of contract had been issued was located
in a contracting State, or if the contract of carriage stated that the Hamburg
Rules applied. The nationality of the carrier was irrelevant to the application of
the Rules. Therefore, once the Hamburg Rules came into force, carriers from all
countries would have to take out insurance and make the other necessary adjustments
in regard to some of the cargo they carried, As a result, there would be less
reason for them to wish to continue to be governed by the Hague Rules in regard to
the remainder of the cargo thcy carried.

71. The Commission was informed that, subsequent to the issuance of document
A/CN.9/304, Nigeria had adopted legislation bated on the UNCITRAL Model Law on
international Commercial Arbitration, bringing to three the total number of States
that had adopted legislation barned on the Model Law. Representatives of several
States informed the Commission that legislation based on the Model Law was under
study in their countries.
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72. The Commission noted that document A/CN.9/304 showed that an additional two
States, Cameroon and Costu Rica, had ratified or acceded to the Conven.ion on the
Recognition and Enforcement of Foreign Arbitral Awards and it waa informed that,
subsequent to the issuance of the uncument, Bahrain had acceded to the Convention,
bringing the total number of ftates parties to 76 The Commission expressed its
satisfaction with the steady increase in membership of the Convention, noting that
in each of the 30 years gince the Convention was first ratified in 1959, with the
single exception of 1963, at least one State had ratified or acceded to it. The
Commission expressed the hope that those States which had not already done so would
consider ratifying or accediny to the Convention,

B. Promotion of texts of the Commission

73. The Commission at its twentieth session "was in agreement that an increased
priority should be given to efforts by the secretariat to promote the adoption and
uge of the texts emanating from the work of the Commission®. 11/ The Commission
had before it at the current session a report of the Secretary~General on the
promotion of texts emanating from the work of the Commission (A/CN.9/305).

74. Thu report set forth some of the factors that affected the adoption by States
of the UNCITRAL texts and suggested that many of them were common to all
conventions on private law matters., The report showed in a table the high
correlation between past or present membership in the Commission and the adoption
of one or more of the texts emanating from its work, and suggested reasons why that
correlation might exist. The report also indicated actiones taken or contemplated
by the Secretariat to promote the UNCITRAL texts.

75. One of the actions taker by the Secretariat was the preparation of four short
explanatory notes, for promotional purposes, on the Hamburg Rules (A/CN.9/306), the
United Nations Sales Convention (A/CN.9/307), the Limitation Convention

(A/CN.9/308) and the Model Law (A/CN.9/309). The notes, of about 10 pages each,

contained a short history of the texts and a hrief description of their basic
features,

76. The Commission was in general agreement that in a given State the primary
activities necessary to promote adoption of the texts emanating from the work of

the Commission had to be the responsibility of individuals and organizations of
that State.

77. In that regard, mention was made of the important role of representatives to

the Commission. They were i the best position to bring to the attention of their
Governments the advantages to be derived from the adoption of the UNCITRAL texts.

It was also suggested that they were well placed to encourage othe. sStates, and

particularly those from the same region or with which their country had substantial
trade, to adopt the UNCITRAL texts.

78. In respect of the promotional efforts that might be undertaken by the
secretariat, it war agreed that most had been set forth in the report. The four
notes prepared by the Secretariat on the UNCITRAL texts (A/CN.9/306-309) were said
to be a great aid in the promoticn of the texts. They prov.ded an explanation of
the texts that was sufficiently detailed to be useful but sufficiently concise so
that busy officials could be expected to read them. They would also be a useful
resource in the preparation of official reports on the UNCITRAL texts.
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79. It was stated to be of great importance that members of the Secretariat seize

every poassible opportunity to contact the relevant ministry officials in individual
countries,

80. The Commission agreed with the suggestion that one of the more useful ays to
promote the adoption of the UNCITRAL texts was the holding of seminars similar to
the one scheduled to be held in Lesotho in 1988, PFurther discussion on the subject
was postponed until consideration of the agenda item on training and assistance
(see paragraphs 87 to 97 below).

8l. A suggestion was made that the Secretariat prepare a periodical or newsletter
for the purpose of informing both legal experts and significant persons in trade
and commerce of the work of the Commission. However, the prevailing view was that
the suggestion was not feasible at the present time.

B2, It was recognized that the current financial situation of the Organization
made it difficult for the Secretariat to engage in all of the promotional
activities that were desirable., Thera was general agreement with the conclusion
reached in the report of the Secretary~General that the promctional activities of
the Secretariat must be designed to achieve the maximum results with the minimum
expenditure of resources (A/CN.9/305, para. 51). It was also pointed out, however,
that the expenditure of a relatively small amount of additional resc.'rces for the
promotion of texts already prepared by the Commission at substantial cost to the
Organization would be a particularly cost-effective means of obtaining maximum
value for the work and expense already incurred.

C. Promotion of the Legal Guide

83. The Commimsion, at its twentieth session in 1987, had adopted the UNCITRAL
Legal Guide on Drawing up International Contracts for the Construction of
Industrial Works. 12/ When doing 8o, the Commission had requested the
Secretary-General to take effective measures for the widespread distribution and
promotion of the use of the Legal Guide.

B84, The Commission had before it at the current session a note by the Secretariat
setting forth the activities of the Secratariat to distribute and promote awareness
of the Legal Guide (A/CN.9/310). The note indicated that the English version of
the Legal Guide had been published on 5 February 1988 and that the five other
language versions would soon appear. 13/

85. In addition to the official and other automatic diatribution to Governments,
depository libraries and the like, copies of the Legal Guide had been sent to tha
resident representatives of the United Nations Development Programme (UNDP) and to
the World Bank and other development financing institutions with an invitation for
them to bring it to the attention of the appropriate officials in the countries in
which they carried out their activities. As the Legal Guide was a sales
publication, it was also available from the Sales Section of the Organization,
which wouid also be involved in its promotion.

86, It was noted that a distinction needed to be drawn between the activities that
led to the physical distribution of the Legal Guide and those activities which
would lead individuals active in drawing up interratiunal contracts for the
construction of industrial works to read enough of the Legal Guide to become aware
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of its value to them. In the latter connection, it was noted that reviews of the
Legal Guide in professional journals and lectures on it in ceminars and symposia
involving profesasionals in the field were excellent means to elicit such intereat.
The Commission reiterated the view expressed at its twentieth session that, in
addition to whatever activities the Secretariat might undertake, Governments, and
particularly those of States members of the Commission, should take active steps to

make the existence and value of the Legal Guide known in the relevant circles in
their countries.
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CHAPTER IX

TRAINING AND ASSISTANCE

87. The Commission had before it a note by the Secretariat in which were put
forward certain proposals for future action by the Commission in respect of the
programme of training and assistance (A/CN.9/31l). 1In order to set the proposals
in context, the note briefly reviewed earlier effortas in that sphere,

88. In the note it was indicated that, beginning with its first session, the
Commission as well as the General Assembly had expressed the view that the
activities of the Commission in the field of training and assistance werec
important. It was suggested, however, that relatively little had in fact been
accomplished,

89, The most significant activity undertaken by the Commission had been the
sponsoring of two seminars held at Geneva and Vienna on the occasion of the
Commission's eighth and fourteenth sessions, in 1975 and 1981, respectively. On
both occasions travel to the seminar of approximately 15 participants had been paid
for by contributions from donor States. Although no formal evaluations had been
made at the time, all evidence indicated that the participants had considered the
seminars a success,

90. Nevertheless, in spite of the evident success of the symposia once they were
held, the Secretariat had experienced severe administrative problems in organizing
them. The primary difficulty had been that, since there had been no assured source
of funds to finance them, it had become nearly impossible to plan for them in a
proper manner. Many pledges had been received late and some of the pledges that
had been raceived in sufficient time had been paid late, causing the expected award
of several fellowships to be withdrawn. As a result of those difficulties, no
further similar symposia had been organized, and since 1981 the activities of the
Secretariat in the field had been largely restricted to co-sponsorship and
participation in seminars and symposia organized by other organizations.

91. In the note by the Secretariat it was indicated that, following the decision
of the Commission at its twentieth session in 1987, that training and assistance
should be given higher priority than in the past, the Secretariat was organizing a
seminar in Lesotho in 1988 for countries from southern and eastern Africa and
planned to hold a seminar at Vienna for young scholars and practitioners from
Aeveloping countries in connection with the Commission's twenty-second session in
1989. The seminar in Lesotho would be hosted by the Government of Lesotho and
co-sponsored by the Preferential Trade Area for Eastern and Southern African
States. The Commission was informed that pledges had been received frum the
Governments of Denmark, Finland, the Netherlands and Sweden for the seminar in
Lesotho, While additional funds would be necessary in order to finance the
seminar, the Secratariat was confident that they would soon be available.

92. The Commission was in agreement with the plans to hold the symposium in 1988

in Lesotho for countries from the subregion and to hold the symposium at Vienna in
connection with the twent/-second session of the Commission in 1989. It expressed
the hope that sufficient funds would be contributed in order for the two symposia

to be carried out in the manner planned by the Secretariat.



93, There was general agreement with the conclusion expressed in the note by the
Secretariat that, in order for the Commission and its secretariat to carry on a
viable programme of training and assistance an adequate and assured source of funds
had to be available. The Commission noted that difficulties were experienced in
planning a seminar or symposium both when the funds were not available sufficiently

in advance to make the necessary commitments and when the level of contributions
was inadequate.

94, A discussion followed regarding the suggestion by the Secretariat that the
Commission recommend to Governments, the relevant United Nations organs,
organizations, institutions and individuals that they contribute on an annual basis
to the trust fund already in existence to finance symposia organized by the
Commission. It was recognized that the suggestion was essentially the same as that
contained in General Assembly resolution 42/152, paragraph 5 (d), but the view was
expressed that if such a recommendation was made by the Commission after discussion
on the topic, it could be hoped to elicit a favourable response. A further view
was expressed that any such recommendation should make it clear that contributions
to the trust fund or any other contributions would be purely voluntary. Any target
figure for total annual contributiona, such as the amount of $US 150,000 suggested
by the Secretariat, would be only in the nature of a guideline and would not
constitute a f.ixed goal. Furthermore, it was pointed out that a decision by a
Government to make contributions on an annual basis would not constitute a
commitment of the Government to continue to contribute to the trust fund, or to
continue to do 80 in the same amount, in the future.

95. Several representatives expressed support for the suggestion and stated that
their Governments would actively consider contributing to the trust fund on an
annual basis. Other representatives stated that, while they could see the purpose
behind the suggestion, it would be easier for their Governments to contribute for a
specific symposium or other specific purpose rather than to the trust fund in
general. Nevertheless, in the light of the willingness of some Governments to
consider making such an annual contribution, those representatives were willing to
bring the suggestion to the attention of their Governments.

96. A suggestion was made that the Secretariat prepare a report for the
twenty-second session of the Commission on reasons, other than financial ones, that
States might have for .ailing to contribute to the Commission's programme of
training and assistance. This suggesti. . was not generally accepted.

97. After discussion, the Commission decided to invite Governments, the relevant
United Nations organs, organizations, institutions and individuals to make

voluntary contributions on an annual basis to the existing trust fund for UNCITRAL
symposia,
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CHAPTER X

COLLECTION AND DISSEMINATION OF INFORMATION ON INTERPRETATION
OF LEGAL TEXTS OF THE COMMISSION

98. On the basis of a note by the Secretariat (A/CN.9/312), the Commission
considered the need and means for collecting and disseminating court decisions and
arbitral awards relating to legal texts emanating from its work, as had been
suggested at previcus sessions (A/CN.9/312, paras. 1 and 2). The discussion
focused on decisions relating to the United Nations Sales Convention, which had
entered into force on 1 January 1988. It was understood, however, that any agreed
mechanism for collection and dissemination would be used also in respect of other
legal texts already enacted or soon to be in force, i.e,, the UNCITRAL Mudel Law on
International Commercial Arbitration, the Limitation Convention and the Protocol
amending it, as well as other leqal texts upon their entry into force, in
particular the Hamburg Rules,.

99. The Commission agreed with the findings in the note as regards the need for
collecting and disseminating relevant court decisions and arbitral awards,
Information on the application and interpretation of the international text would
help to further the desired uniformity in application and would be of general
informational use to judges, arbitrators, lawyers and parties to business
transactions.

100. The Commission accepted the suggestions in the note in respect of the means
for collecting decisions (A/CN.9/312, paras. 15-18). 1In brief, the scheme of
collection would be as follows. While the secretariat of the Commigcsion would
function as the focal point, it had to rely on the co-operation of the States
parties to the Convention in question. Those Member States would be invited to
assist in the gathering of court decisions and arbitral awards or to designate
either an individual person or a specific organ or body as "national
correspondent"”, It was noted that there existed a great variety as to the types of
bodies or persons that a State might wish to entrust with the task (e.g., an
official or section of the Ministry of Justice/Attorney-General's Department or of
another Ministry, member of the council of law reporting, chamber of foreign
commerce, research institute or a commercial law professor).

101. It was pointed out that the scheme would work effectively only with an
appropriate organizational infrastructure for obtaining the relevant decisions from
the courts of the country. Special considerations applied to arbitral awards,
which constituted an equally important source of information on the application and
interpretation of a commercial law convention, Their availability was limited by
requirements of confidentiality and by the fact that arbitrations were being
administered by a variety of arbitral institutions and often were conducted as pure
ad hoc proceedings without any administrative link to an institution. The
Secretariat was requested to develop, in co-operation with the national
correspondents, suitable measures to obtain relevant arbitral awards (or anonymous
excerpts thereof).

102. The decisions and awards thus collected would be forwarded in their original
language and in full length to the Secretariat, which would ensure that they were
stored and made accessible upon request to any interested person. At least
initially, that task would be performed by the Secretariat itself. At a later



stage, consideration night be given to entrusting another organization with the

task of operating a documentation centre, including the posaibility of computer
storage and access.

103, As regards the dissemination of relevant decisions, the Commission was agreed
that the publication of the decisions in full and in the six official languages of
the United Nations would far exceed the resources availabie to the Secretariat. As
suggeasted in the note (A/CN.9/312, para. 20), the publication of full law reports
might be undertaken, at least in one language, by a commercial publisher. It would
be desirable if commercial publishers in various countries were willing to publish
original decisions in full, regardless of whether they were in one of the official
languages of the United Nations. In that connection, emphasis was placed upon the
importance of free access to reported materials, unimpeded by copyright
restrictions.

104. A8 regards the more limited scope of information that the Secretariat could
disseminate, the Commission accepted the following suggestions set forth in the
note (A/CN.9/312, paras., 21-26): The national correspondents desianated by States
would prepare, in one of the official languages, abstracts or headnotes of all
national decisions involving the interpretation of a provision of the Convention)
the precise format and structure of the abstracts would be agreed upon by the
national correspondents at a meeting that might be convened in conjunction with the
twenty-second session of the Commission; and the meeting would also be devoted to
the preparation of a subject index or similar reference system and to a discuasion
of organizational matters concerning collaboration between the national
correspondents and the Secretariat.

105. The abstracts prepared by the national correspondents, together with any
references to publication of the decisions, would be translated into the other
official languages by the Secretariat and published as part of the regular
documentation of the Commission. 1Initially, the abstracts could be included in an

annual report and later in more frequent reports, depending upon the volume of
decisions.

106, It was suggested that only those decisions that had not been appealed to a
higher court should be published.

107. The Commission considered a more far-reaching proposal, that of establishing a
permanent editorial board. In addition to performing the above-mentioned tasks
conferred upon the national correspondents, the board would proceed to a
comparative analysis of the collected decisions and report periodically to the
Commission at its annual sessions on the state of application of the Convention.
The reports should evidence in particular the existence of uniformity or divergency
in the interpretation of the individual provisions of the Convention as well as the
existence of gaps in the provisions which might come to light in actual court
practice. 1In support of the proposal, it was pointed out that the establishment of
such a board, composed of representatives of States parties to the Convention,
would ensure that in the comparative analysis of the material collected and the
regular reporting on the state of application of the Convention egual attention
would be given to the national experience of each State without giving any State or
region a privileged position for political, economic or purely linguistic reasons,

108. In response to the proposal, various concerns were expressed. At the
technical or organizational level, the institution of a permanent editorial board
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was sald to be too formalized and its operation appeared unwisldy in view of the
expected large number of States parties +» the Convention that would wish to have a
representative on the board. At a substantive level, the proposal was saild to bhe
too ambitious or at least prematura. In particular, there was 2 risk that the
interpretation given to the Convention in the analysed decisions of a particular
jurisdiction would appear to represent an authoritative opinion of the member State
although the collection of court decisions and arbitral awards was unlikely to bhe
complete and the status and value of court judgements differed considerably from
one legal system to another. Any such impression should be avoided, and reports on
the interpretation of the Convention were to be for purposes of information only.

109. After deliberation, the Commission decided fnr the time being not to establish
a permanent editorial board. It was understood that the proposal would be
reconsidered in the light of experience gathered in the collection of decisions and
the dissemination of information along the lines suggested in the note and adopted
by the Commission. It was generally understood that any measures in the new
undertaking would have to he reviewed and possibly adjusted in the light of such
expecrience,
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CHAPTER XI

WORKING METHODS OF THE COMMISSION

110. At its twentieth session, in 1987, the Commisaion decided that consideration
should be given to geveral issues regarding its working methods and, in particular,
the membership of the Commission and of its working groups. 14/ In order to
facilitate the discussion, the Secretariat presented some background information
concerning those issues in a note entitled "Working methods of the Commission"
(A/CN.9/299).

A. Increase in membership of the Commission

111. In its first part, the note dealt with the issue of a possible lnorease in
membership of the Commission. It recalled the discussions and decision on the
increase in 1973 from the original level of 29 States to the current one of 36
States (General Assembly resolution 3108 (XXVIII)). It further recalled the 1977
decision that enabled non-member States to participate as observers in sessions of
the Commission or its working groups. The note suggested that, in view of the
latter decision and the ensuing practice, it had made little practical difference
whether a State was present as a member State or as an observer. The primary
consequence of membership appeared to be that a member State would be more likely
than a non-member State to be represented at meetings of the Commission and its
working groups and to be represented by experts in international trade law.
Finally, the note suggested that a change in the number of member States in the
Commission would have no financial implications for the United Nations.

112. During the discussion in the Commission, divergent views were expressed as to
the advisability of recommending to the General Assembly an increase in the
membership of the Commission. According to one view, there were good reasons for
suggesting a substantial increase in membership which, if accepted by the Assembly
at its forty-third session, could already be taken into account in the elections to
be held at that session. An important reason was that membership in the Commission
promised to enhance awareness of the work of the Commission and interest in its
achievements. Active participation as a member State tended to further a
favourable attitude towards acceptance of legal texts emanating from the 'rk of
the Commission and towards assistance in respect of other important functions, such
as training and assistance. The proposal was further supported on the ground that

a State was more likely to be represented at sessions of the Commission as a member
than as an observer,

113. Moreover, the large number of States that had participated as observers and
had made valuable contributions indicated that there existed a considerable
interest beyond the 36 States that were currently members. With reference to the
increase in 1973, it was noted that since that time membership in the United
Nations had incceased by 27 States, of which 9 were of the Latin American region,
The proponents of the increase in membership of the Commission did not propose any

definite number since it was for the General Assembly to agree on an equitable and
politically acceptable numbet.

114, Another view was that it was not advisable to recommend an increase in
membership at the current session. The valuable participation and contributions of
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non-member States had shown that States with an intereat in the work of the
Commission had full opportunity for active involvement and appeared to have used
that opportunity. The remaining difference between a memher State and a non-member
State was the domestic question of the likelihood of its being represented at
sessions.

115, Moreover, it had not been established whether a desire or need for an increase
in membership was felt in all regional groups alike and whether an increase in
membership would in fact increase active participation by States hitherto not
actively involved. In addition, it would be difficult to agree on a number that
was politically acceptable as reflecting an equitable distribution. Finally, it
was inopportune to recommend an increase of membership at a time when the United
Nations was undergoing a process of review about possible restructuring.

116, After deliberation, the Commission agreed not to take a docision at the
current session and to reconsider the matter at its twenty-third session in 1990.

B. Size and role of the working groups

117. The note by the Secretariat (A/CN.9/299) set forth, in its second part, the
historical development of the working groups. It showed, in particular, that the
working groups had been small in the early years and had gradually increased to the
current size, with all member States of the Commission represented in all three
working groups. It also showed that, while at the outset working groups had been
entrusted with a particular task and then had been discontinued upon the completion
of that task, in more recent years wurking groups had been treated as continuing
bodies and had been assigned a new task once a previous task had been completed.

118. The note further described the varying role of the working groups in relation
to the Commission as their parent body. During recent years, the differences
between a session of the Commission and that of a working group were primarily
procedural in nature., Finally, the note set forth some policy conmiderations that
the Commission might wish to take into acocount in its deliberations on the
appropriate size of a working group.

119. During its current session, the Commisaion did not engage in an exchange of
views on the topic of the size and role of the working groups. It was falt that
the topic was related to the topic of a possible increase in membership of the
Commission and that, accordingly, its consideration should be postponed until the
twenty-third session of the Commission.



CHAPTER XII

RELEVANT GENERAL ASSEMBLY RESOLUTIONS AND OTHER BUSINESS

A, General Assembly resolutiona on the work of the Commission

120. The Commission took note with appreciation of General Assembly resolution
42/152 of 7 December 1987 on the report of the United Nations Commission on
International Trade Law on the work of its twentieth session and of resolution
42/1%3 of 7 December 1987 on the draft Convention on International Bills of
Exchange and International Promissory Notes.

B. Date and place of the twenty-second session of the Commiasion

121. 1t was decided that the Commission would hold its twenty-second session from
16 May to 2 June 1989 at Vienna.

C. BSessions of the working groups

122, It was decided that the Working Group on International Payments would hold its
seventeenth session from 5 to 15 July 1988 in New York. It was decided that the
Working Group might hold its eighteenth session from 5 to 16 December 1988 at
Vienna, its nineteenth session from 10 to 21 July 1989 in New York and its
twentieth session in the second half of 1989 at dates to bhe determined by the
Secretariat if, in the judgement of the Working Group, its progress in respect of
the preparation of the Model Rules on aelectronic funds transfers so warranted.

123. The Commission decided that the tenth session of the Working Group on the New
International Economic Order would be held from 17 to 28 October 1988 at Vienna and
that it might hold its eleventh session from 17 to 28 April 1989 in New York. It
was agreed that the Working Group might hold its twelfth session in the second half
of 1989 at dates to be determined by the Sacretariat.

124, It was decided that the Working Group on International Contract Practices
would hold its twelfth session from 21 November to 2 December 1988 at Vienna.
While no session of the Working Group would be held in 1989 prior to the
twenty-second session of the Commission, the Commission decided to authorize the

holding of the thirteenth session of the Working Group in the latter half of 1989
if the programme of work so warranted.

Notes

1/ Pursuant to General Assembly resolution 2205 (XXI), the members of the
Commission are elected for a term of six years. Of the current membership, 17 weare
elected by the Assembly at its thirty-seventh session on 15 November 1982
(deciuion 37/308) and 19 were elected by the Asgembly at its fortieth session on
10 December 1985 (decision 40/313). Pursuant to resolution 31/99 of
15 December 1976, the term of those members elected by the Assembly at its
thirty-seventh session will expire on the last day prior to the opening of the
twenty-second regular annual session of the Commission in 1989, while the term of
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Nutea (continued)

those members elected by the Assembly at ita fortieth session will expire on the
last day prior to the opening of the twenty-fifth regular annual session of the
Commission in 1992,

2/ The elections took place at the 389th, 390th and 396th meetings, or
11 and 14 April 1988. In accordance with a decision taken by the Commission at its
first session, the Commission has three Vice-Chairmen, so that, toge.her with the
Chairman and the Rapporteur, each of the five groups of States listed in General
Assembly cesolution 2205 (XXI), sect. II, para. 1, will be represented on the
bureau of the Commission (see the report of the United Nationa Commission on
International Trade Law on the work of its first session, Official Records of the
General Assembly, Twenty-third Session, Supplement No. 16 (A/7216), para. 14
(Yearbook of the United Nations Commission on international Trade Law, vol, I
1968-1970 (United Nations publicvation, Sales No. E.71.V.1l), part two, I, A,
para. 14’ .

3/ Official Records of the General Assembly, Forty-first Session, Supplement
No. 17 (A/41/17), para. 230.

4/ Ibid., Porty-second Session, Supplement No. 17 (A/42/17), para. 304,

5/ 1bid., Thirty-eighth Session, Supplement No. 17 (A/38/17), para. 1ll5.
6/ 1bid., Thi:tx-n{nth Session, Supplement No. 17 (A/39/17), para. 113,

1/ Ibid., Forty-first Session, Supplement No. 17 (A/41/17), paras. 241 and

243,
8/ Ibid., para. 243,

S/ Ibid., Forty-second Session, Supplement No. 17 (A/42/17), para. 339,

10/ To/B/C.4/315 (Part I), para. 99.

11/ Official Records of the General Assembly, Forty-secund Session,
Supplenent No, 17 (A/42/17), para. 340.

[

¢/ Ibid., para. 3i5.

13/ The Legal Guide was published as document A/CN,%/Ser.B/2 and also as a
United Nations publication, Sales No. E,.87.V.10.

14/ Official Records of the General Assembly, Forty-second Session,
Supplement No. 17 (A/42/17), para. 344.
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ANNEX

List of document's of the session

A. General series

Proviasional agenda

Report nf the Working Group on International Payments on the work of
its sixteenth session (Vienna, 2-13 November 1987)

Report of the Working Grcup on International Contract Practices on
the work of its elaventh session (New York, 18-29 January 1988)

Working methods of the Commission
Programme of work of the Commission
Stand-by letters of ciedit and guarantees

International countartrade:
international countertrade

Preliminary study of legal issues in

o-ordinat! on of work: Register of organizations
Status of Conventions
Promotion of texts emanating from the work of the Commission

United Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg)

United Nations Convention on Contracts for the International Sale of
Coods

Convention on the Limitation Period in the International Sale of
Goads (New York, 1974)

UNCITRAL Model Law on International Commercial Arbitration
Activities of the Secretariat to distribute and to promote awareness
of the UNCITRAL Legal Guide on Drawing Un International Contracts
for the Construction of Industrial Works

Training and assistance

Collection and dissemination of information on interpretation of
UNCITRAL legal texts

Bibliography of recent writings related to the work of UNCITRAL
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B. Restricted meries

A/CN.9/CRP.1 Draft report of the United Nations Commission on
and Add.l-8 International Trade Law on the work of its
twenty-first session

C. Information series

A/CN.9/XXI/INF.1 List of participants
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