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G,FHZ BD@,8H@& FH"H,6 1, 2 ( BJ>8HZ "), b) 4 F)), 11-14- $4F

[20- $4F], 15-16- $4F 4 17-20 F 8@<<,>H"D4b<4 8 >4<, BD4>bHZ,

& BD,*&"D4H,:\>@< B@Db*8, 7@<4FF4,6 >" F@D@8 T,FH@6 F,FF44

?$V46 8@<<,>H"D46

1) A@ <>,>4` 7@<4FF44, F@&D,<,>>"b P4&4:42"P4b, N"D"8H,D42J`V"bFb &ZF@84< JD@&>,

D"2&4H4b >"J84, BD4<,R"H,:\>" &F, $@:,, 4>H,>F4&>Z< 4FB@:\2@&">4,< & F"<ZN D"2>@@$D"2>ZN

L@D<"N D,FJDF@& B:">,HZ & ^8@>@<4R,F84N, BD@<ZT:,>>ZN 4:4 >"JR>ZN P,:bN. #@:,, H@(@,
>,N&"H8" BD4D@*>ZN D,FJDF@&, >,@$N@*4<@FH\ 4N $@:,, ^LL,8H4&>@(@ 4FB@:\2@&">4b, F@2*">4,

D,FJDF@2"<,>4H,:,6, " H"80, FB@F@$>@FH\ <">4BJ:4D@&"H\ @D(">42<"<4 4 <48D@@D(">42<"<4

BD4&,:4 8 D"2D"$@H8, B,D,*@&ZN <,H@*@& BD@42&@*FH&", 8@H@DZ, 4>@(*" 4<,`H >,BD,*F8"2J,<Z,

B@F:,*FH&4b. 32- 2" ^8@>@<4R,F8@6 4 ^8@:@(4R,F8@6 &2"4<@2"&4F4<@FH4 *,bH,:\>@FH\,
F@BDb0,>>"b F 4FB@:\2@&">4,< D,FJDF@&, 8@H@D"b @FJV,FH&:b,HFb & BD,*,:"N H,DD4H@D44, B@*

`D4F*48P4,6 4:4 8@>HD@:,< 8"8@(@- :4$@ (@FJ*"DFH&", <@0,H @8"2Z&"H\ &D,*>@, &@2*,6FH&4, >"

*DJ(4, (@FJ*"DFH&" 4:4 4N (D"0*">. K"8H4R,F8@, FJV,FH&@&">4, ^H@(@ "FB,8H" (:@$":\>@6

&2"4<@2"&4F4<@FH4 B@*H&,D0*",HFb b&:,>4b<4, 8@H@DZ, 2"R"FHJ` BD4&@*bH 8 >">,F,>4` JV,D$"

2" BD,*,:"<4 H,DD4H@D4":\>@6 `D4F*48P44 4:4 8@>HD@:b (@FJ*"DFH&", & 8@H@D@<

@FJV,FH&:b:"F\ *">>"b *,bH,:\>@FH\. Q"FH@H", F 8@H@D@6 @FJV,FH&:b`HFb &4*Z *,bH,:\>@FH4,
D"2D,T,>>Z, <,0*J>"D@*>Z< BD"&@<, >@ 4<,`V4, HD">F(D">4R>Z, &D,*>Z, B@F:,*FH&4b,
>"Db*J F >"JR>Z<4 *@FH40,>4b<4 4 $@:,, (:J$@84< B@>4<">4,< <"FTH"$@& &D,*" @H H"8@6

*,bH,:\>@FH4 4 ,, ^8@:@(4R,F84N B@F:,*FH&46, J8"2Z&"`H >" >,@$N@*4<@FH\ @$,FB,R,>4b

>,8@H@D@(@ <,0*J>"D@*>@- BD"&@&@(@ D,(J:4D@&">4b & ^H@6 @$:"FH4.

2) 7@<4FF4b FR4H",H, RH@ BD"&@&@6 @F>@&@6 *:b @$,FB,R,>4b <,0*J>"D@*>@- BD"&@&@(@

D,(J:4D@&">4b & @H>@T,>44 ^H4N &4*@& *,bH,:\>@FH4 b&:b`HFb BD"8H48" (@FJ*"DFH& 4 FJ*,$>Z,

D,T,>4b, @F@$,>>@ D,T,>4, ;,0*J>"D@*>@(@ EJ*" B@ *,:J Corfu Channel, & 8@H@D@< EJ*

@H<,H4:, RH@ FJV,FH&J`H " @$V4, 4 BD42>">>Z, &F,<4 BD4>P4BZ" <,0*J>"D@*>@(@ BD"&",
8"F"`V4,Fb " @$b2"H,:\FH&" 8"0*@(@ (@FJ*"DFH&" >, D"2D,T"H\ F@2>"H,:\>@, RH@$Z ,(@

H,DD4H@D4b 4FB@:\2@&":"F\ *:b F@&,DT,>4b *,b>46, BD@H4&@D,R"V4N BD"&"< *DJ(4N

(@FJ*"DFH&" 1 /. A@ *,:J Trail Smelter "D$4HD"0>Z6 FJ* BD4T,: 8 ">":@(4R>@<J &Z&@*J,
8@(*" @> 2"b&4:, RH@ " & F@@H&,HFH&44 F BD4>P4B"<4 <,0*J>"D@*>@(@ BD"&", " H"80,

BD4>P4B"<4 BD"&" E@,*4>,>>ZN SH"H@& !<,D484 >4 @*>@ (@FJ*"DFH&@ >, 4<,,H BD"&"

4FB@:\2@&"H\ 4:4 D"2D,T"H\ 4FB@:\2@&"H\ ,(@ H,DD4H@D4` H"84< @$D"2@<, RH@$Z ^H@ BD4R4>b:@

JV,D$ & D,2J:\H"H, 2"*Z<:,>4b 8@<J- :4$@ >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&" 4:4 F"<@6

H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", :4$@ 4<JV,FH&J 4:4 :4P"<, >"N@*bV4<Fb >" >,6, 8@(*"

H"8@6 F:JR"6 F@BDb0,> F F,D\,2>Z<4 B@F:,*FH&4b<4 4 8@(*" L"8H >">,F,>4b

1/ Corfu Channel Case , (Merits) (United Kingdom/Albania), I.C.J. Reports,
p. 22, 1949.
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JV,D$" JFH">@&:,> F B@<@V\` *@FH@&,D>ZN 4 J$,*4H,:\>ZN *@8"2"H,:\FH&" 2 /. 9"JH,DB"NH

H"80, B@**,D0": ^HJ H@R8J 2D,>4b, J8"2"&, RH@ "[ :`$@,] (@FJ*"DFH&@ @$b2">@ BD,*@H&D"V"H\

H"8@, 4FB@:\2@&">4, ,(@ H,DD4H@D44, 8"8@, F JR,H@< B@F:,*FH&46 ^H@(@ BD4R4>b,H

>,>"*:,0"V46 JV,D$ 04H,:b< F@F,*>,(@ (@FJ*"DFH&"" 3 /.

3) AD4>P4B 21 EH@8(@:\<F8@6 *,8:"D"P44 B@ BD@$:,<"< @8DJ0"`V,6 R,:@&,8" FD,*Z H"80,

B@**,D04&",H BD"&4:@, F@(:"F>@ 8@H@D@<J (@FJ*"DFH&" BD4 @FJV,FH&:,>44 F&@,(@ FJ&,D,>>@(@

BD"&" D"2D"$"HZ&"H\ F&@4 F@$FH&,>>Z, D,FJDFZ >,FJH @H&,HFH&,>>@FH\ " 2" @$,FB,R,>4, H@(@,
RH@$Z *,bH,:\>@FH\ & D"<8"N 4N `D4F*48P44 4:4 8@>HD@:b >, >">@F4:" JV,D$" @8DJ0"`V,6

FD,*, *DJ(4N (@FJ*"DFH& 4:4 D"6@>@& 2" BD,*,:"<4 *,6FH&4b >"P4@>":\>@6 `D4F*48P44" 4 /.
AD4>P4B 21 $Z: B@*H&,D0*,> F:,*J`V4<4 D,2@:`P4b<4 ',>,D":\>@6 !FF"<$:,4:
D,2@:`P4,6 2995 (XXVII) @H 15 *,8"$Db 1972 (@*" @ F@HDJ*>4R,FH&, <,0*J (@FJ*"DFH&"<4 &

@$:"FH4 @8DJ0"`V,6 FD,*Z 5/, D,2@:`P4,6 3129 (XXVIII) @H 13 *,8"$Db 1973 (@*" @

F@HDJ*>4R,FH&, & @$:"FH4 @8DJ0"`V,6 FD,*Z & @H>@T,>44 BD4D@*>ZN D,FJDF@&,
BD4>"*:,0"V4N *&J< 4:4 >,F8@:\84< (@FJ*"DFH&"< 6/, D,2@:`P4,6 3281 (XXIX) @H

12 *,8"$Db 1974 (@*", 8@H@D@6 $Z:" BD4>bH" M"DH4b ^8@>@<4R,F84N BD"& 4 @$b2">>@FH,6

(@FJ*"DFH& 7/, " H"80, BD4>P4B@< 2 C4@- *,- /">,6DF8@6 *,8:"D"P44 B@ @8DJ0"`V,6 FD,*, 4

D"2&4H4` 8/. 7D@<, H@(@, & BJ>8H, 1 B@FH">@&:b`V,6 R"FH4 D,2@:`P44 2995 (XXVII)
',>,D":\>@6 !FF"<$:,4 $@:,, B@*D@$>@ D"2XbF>b,HFb AD4>P4B 21 EH@8(@:\<F8@6 *,8:"D"P44,
B@F8@:\8J & >,< !FF"<$:,b 2"b&4:", RH@ " BD4 4FF:,*@&">44, ^8FB:J"H"P44 4 D"2&4H44 F&@4N

BD4D@*>ZN D,FJDF@& (@FJ*"DFH&" >, *@:0>Z F@2*"&"H\ F,D\,2>ZN &D,*>ZN B@F:,*FH&46 & 2@>"N,
D"FB@:@0,>>ZN 2" BD,*,:"<4 4N >"P4@>":\>@6 `D4F*48P44" 9 /. )">>Z6 BD4>P4B H"80,

B@:JR4: B@**JD08J

2/ Trail Smelter Case , United Nations, Reports of International Arbitral
Awards , vol. 3, p. 1965, (1949).

3/ Oppenheim, International Law , (8th ed. by H. Lauterpacht, 1955),
vol. 1, p.291.

4/ A/CONF.48/Rev.1.

5/ ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, *&"*P"H\ F,*\<"b F,FF4b, )@B@:>,>4,
30 ( !/8730), FHD. 55.

6/ ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, *&"*P"H\ &@F\<"b F,FF4b,
)@B@:>,>4, 30 ( !/9030), FHD. 62.

7/ ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, *&"*P"H\ *,&bH"b F,FF4b,
)@B@:>,>4, 30 ( !/9631), FHD. 64, F<. & R"FH>@FH4 FH"H\4 2, 30 4 32 (2).

8/ A/CONF.151/26/Rev.1 ( H@< I), FHD. 10.

9/ E<. F>@F8J 5 &ZT,.
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& AD4>P4B"N B@&,*,>4b & @$:"FH4 @8DJ0"`V,6 FD,*Z *:b DJ8@&@*FH&" (@FJ*"DFH& & &@BD@F"N

@ND">Z 4 ("D<@>4R>@(@ 4FB@:\2@&">4b BD4D@*>ZN D,FJDF@&, D"2*,:b,<ZN *&J<b 4:4 $@:,,

(@FJ*"DFH&"<4, 8@H@DZ, $Z:4 D"2D"$@H">Z _=+A 10/, " H"80, & Db*, D,8@<,>*"P46 E@&,H"

?]EC 11/.

4) A@ <>,>4` 7@<4FF44, FJ*,$>Z, D,T,>4b, " H"80, *@8HD4>" 4 D,T,>4b <,0*J>"D@*>ZN

4 D,(4@>":\>ZN @D(">42"P46, >"Db*J F >,FJ*,$>Z<4 L@D<"<4 BD"8H484 (@FJ*"DFH&, @$D"2J`H

*@FH"H@R>J` @F>@&J *:b >40,F:,*J`V4N FH"H,6, 8@H@DZ, BD42&">Z JFH">@&4H\ FH">*"DH

B@&,*,>4b & @H>@T,>44 @FJV,FH&:,>4b 4 &@2*,6FH&4b *,bH,:\>@FH4, 8@H@D"b >, 2"BD,V,>"

<,0*J>"D@*>Z< BD"&@<, >@ 8@H@D"b <@0,H 4<,H\ &D,*>Z, HD">F(D">4R>Z, B@F:,*FH&4b. %

>40,F:,*J`V4N FH"H\bN $@:,, B@*D@$>@ JFH">@&:,>Z 8@>8D,H>Z, @$b2"H,:\FH&" (@FJ*"DFH& &

^H@< @H>@T,>44. +F:4 (@FJ*"DFH&" $J*JH 2>"H\, 8"84, T"(4 *@:0>Z $ZH\ BD,*BD4>bHZ F

H@R84 2D,>4b <,0*J>"D@*>@(@ BD"&", F H,< RH@$Z 4N H,DD4H@D4b >, 4FB@:\2@&":"F\ H"84<

@$D"2@<, RH@$Z ^H@ >">@F4:@ JV,D$ :4P"< 4 4<JV,FH&J 4:4 @8DJ0"`V,6 FD,*, & *DJ(4N

(@FJ*"DFH&"N, H@ ^H@ @8"2":@ $Z 4< $@:\T@, F@*,6FH&4,.

5) 7"8 J8"2Z&",HFb &@ &&,*,>44 8 *">>@6 (:"&, *@8:"*", 7@<4FF4b & 1992 (@*J

B@FH">@&4:" BD4*,D04&"H\Fb BD4 D"FF<@HD,>44 *">>@6 H,<Z B@^H"B>@(@ B@*N@*". =" B,D&@<

^H"B, D"FF<"HD4&"`HFb &@BD@FZ BD,*@H&D"V,>4b HD">F(D">4R>@(@ JV,D$" & D,2J:\H"H,

*,bH,:\>@FH4, 8@H@D"b F@BDb0,>" F D4F8@< >">,F,>4b H"8@(@ JV,D$". =40,F:,*J`V4, FH"H\4

FL@D<J:4D@&">Z H"84< @$D"2@<, RH@ 8"F"`HFb H@:\8@ *">>@(@ 8@>8D,H>@(@ &@BD@F".
7@<<,>H"D44 8 ^H4< FH"H\b< H"80, F@FD,*@H@R4&"`HFb H@:\8@ >" *">>@< 8@>8D,H>@< &@BD@F,.

____________

10/ UNEP/IG 12/2 (1978), &@FBD@42&@*4HFb & International Legal Materials ,
vol. 17, p. 1097.

11/ E<. 1974 OECD Council Recommendation c(74)224 concerning Transfrontier
Pollution (Annex title B), OECD, OECD and the Environment , 1986, p. 142; 1974
Recommendation c(74)220 on the Control of Eutrophication of Waters, ibid., p.
44; and 1974 Recommendation c(74)221 on Strategies for Specific Water
Pollutants Control, ibid., p. 45.
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[ '9!%! I

?#U3+ A?9?/+=3a]*

EH"H\b 1

EL,D" BD4<,>,>4b >"FH@bV4N FH"H,6

="FH@bV4, FH"H\4 BD4<,>b`HFb 8 &4*"< *,bH,:\>@FH4, >, 2"BD,V,>>Z< <,0*J>"D@*>Z<

BD"&@< 4 @FJV,FH&:b,<Z< >" H,DD4H@D44 4:4 4>Z< @$D"2@< B@* `D4F*48P4,6 4:4 8@>HD@:,<

(@FJ*"DFH&", 8@H@DZ, F@BDb0,>Z F D4F8@< >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$" &

F4:J F&@4N L424R,F84N B@F:,*FH&46.

7@<<,>H"D46

1) % FH"H\, 1 @BD,*,:b,HFb FL,D" BD4<,>,>4b >"FH@bV4N FH"H,6, 8@H@DZ, 8@>8D,H>@

8"F"`HFb <,D, B@*:,0"V4N BD4>bH4` *:b BD,*@H&D"V,>4b HD">F(D">4R>@(@ JV,D$" @H

*,bH,:\>@FH4, F@BDb0,>>@6 F D4F8@< >">,F,>4b H"8@(@ JV,D$".

2) EH"H\b 1 @(D">4R4&",H FL,DJ BD4<,>,>4b >"FH@bV4N FH"H,6 &4*"<4 *,bH,:\>@FH4, >,

2"BD,V,>>Z<4 <,0*J>"D@*>Z< BD"&@< 4 @FJV,FH&:b,<Z<4 >" H,DD4H@D44 4:4 4>Z< @$D"2@<

B@* `D4F*48P4,6 4:4 8@>HD@:,< (@FJ*"DFH&", 8@H@DZ, F@BDb0,>Z F D4F8@< >">,F,>4b

2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$" & F4:J F&@4N L424R,F84N B@F:,*FH&46. )">>@,

@BD,*,:,>4, FL,DZ BD4<,>,>4b FH"H,6 @$JF:@&:4&",HFb R,HZD\<b 8D4H,D4b<4.

3) A,D&Z6 8D4H,D46 @HFZ:",H >"F 8 >"2&">4` *">>@6 H,<Z, " 4<,>>@ 8 H@<J, RH@ *">>Z,

FH"H\4 BD4<,>b`HFb 8 " &4*"< *,bH,:\>@FH4, >, 2"BD,V,>>Z< <,0*J>"D@*>Z< BD"&@<" 12 /.
)">>Z6 ^:,<,>H, N@Hb @> J0, J8"2"> & >"2&">44 H,<Z, &8:`R,> & FL,DJ BD4<,>,>4b FH"H,6 F

JR,H@< H@(@, RH@ @> 4(D",H D,T"`VJ` D@:\ & @BD,*,:,>44 B"D"<,HD@& ^H4N FH"H,6. ]H@H

8D4H,D46 H"80, 4<,,H D,T"`V,, 2>"R,>4, & BD@&,*,>44 D"2:4R4b <,0*J FL,D@6 *">>@6 H,<Z

4 FL,D@6 H,<Z @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, 8@H@D"b 8"F",HFb " BD@H4&@BD"&>ZN *,b>46".

4) %H@D@6 8D4H,D46 2"8:`R",HFb & H@<, RH@ &4*Z *,bH,:\>@FH4, 8 8@H@DZ< BD4<,>4<Z

BD,&,>H4&>Z, <,DZ, @FJV,FH&:b`HFb " >" H,DD4H@D44 4:4 4>Z< @$D"2@< B@* `D4F*48P4,6 4:4

8@>HD@:,< (@FJ*"DFH&"". % ^H@< 8D4H,D44 4FB@:\2J`HFb HD4 B@>bH4b: " H,DD4H@D44",
" `D4F*48P44" 4 " 8@>HD@:b". M@Hb &ZD"0,>4, " `D4F*48P4b 4:4 8@>HD@:\

____________

* ="2&">4, ^H@6 (:"&Z b&:b,HFb BD,*&"D4H,:\>Z<.

12/ 7@<4FF4b B@8" ,V, >, 2"<,>4:" & >"2&">44 ^H@6 H,<Z F:@&" " *,6FH&4b" F:@&"<4

" &4*Z *,bH,:\>@FH4". %Z$@D 7@<4FF4,6 F:@& " &4*Z *,bH,:\>@FH4" & *">>ZN FH"H\bN F*,:">

>" @F>@&, D,8@<,>*"P44 C"$@R,6 (DJBBZ, F@2*">>@6 7@<4FF4,6 & 1992 (@*J, RH@$Z

" 7@<4FF4b B@FH">@&4:" 4 &BD,*\ BD4*,D04&"H\Fb D"$@R,6 (4B@H,2Z @ H@<, RH@ H,<" 8"F",HFb

’ &4*@& *,bH,:\>@FH4’". E<. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, F@D@8 F,*\<"b

F,FF4b, )@B@:>,>4, 10 (A/47/10), BJ>8H 348.
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(@FJ*"DFH&"" b&:b,HFb $@:,, R"FH@ 4FB@:\2J,<@6 L@D<J:@6 & >,8@H@DZN *@8J<,>H"N 13/,
7@<4FF4b FR4H",H B@:,2>Z< H"80, JB@<b>JH\ @ B@>bH44 " H,DD4H@D44", F H,< RH@$Z

B@*R,D8>JH\ &"0>@FH\ H,DD4H@D4":\>@6 F&b24 - & H,N F:JR"bN, 8@(*" H"8"b F&b2\ FJV,FH&J,H, -
<,0*J &4*"<4 *,bH,:\>@FH4, @FJV,FH&:b,<Z<4 & F@@H&,HFH&44 F *">>Z<4 FH"H\b<4, 4

(@FJ*"DFH&@<.

5) ):b P,:,6 >"FH@bV4N FH"H,6 B@>bH4, " H,DD4H@D4b" @H>@F4HFb 8 D"6@>"<, & 8@H@DZN

(@FJ*"DFH&@ @FJV,FH&:b,H F&@` FJ&,D,>>J` &:"FH\. 7@<4FF4b @B4D",HFb >" BD,*Z*JVJ`

BD"8H48J (@FJ*"DFH&, F@(:"F>@ 8@H@D@6 (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" *,bH,:\>@FH\,
@FJV,FH&:b,<J` & BD,*,:"N ,(@ H,DD4H@D44, 8@H@D"b 4<,,H &D,*>Z, ^8FH,DD4H@D4":\>Z,

B@F:,*FH&4b. A@ *,:J Island of Palmas ,*4>FH&,>>Z6 "D$4HD"0>Z6 FJ*\b ;"8F 'J$,D

2"b&4:, RH@ " FJ&,D,>4H,H" >, B@:>@FH\` F@FH@4H 42 $:"(@BD4bHFH&J`V4N BD"&. AD,H,>24b

8"8@(@- :4$@ (@FJ*"DFH&" >" @$:"*">4, 4F8:`R4H,:\>@6 `D4F*48P4,6 >"* @BD,*,:,>>@6

H,DD4H@D4,6 4:4 b&:,>4b<4, *@B@:>b,<"b HD,$@&">4,< @ H@<, RH@$Z &F, *DJ(4, (@FJ*"DFH&"

BD42>":4 ^HJ 4F8:`R4H,:\>J` `D4F*48P4`, 4<,,H F&@6 D,2J:\H"H. ]H@ F4(>": &F,< *DJ(4<

(@FJ*"DFH&"< @ H@<, RH@ *">>@, FJ&,D,>>@, (@FJ*"DFH&@ $J*,H BD4>4<"H\ &@ &>4<">4,

@$@F>@&">>Z, 4>H,D,FZ &F,N *DJ(4N (@FJ*"DFH& & F&b24 F b&:,>4b<4 & BD,*,:"N ,(@

`D4F*48P44 BJH,< F&,*,>4b 8 <4>4<J<J 4:4 BD,*@H&D"V,>4b JV,D$" *:b >4N 4 BD4<,H >"

F,$b @H&,HFH&,>>@FH\, ,F:4 @>@ ^H@(@ >, F*,:",H:

" EJ&,D,>4H,H & @H>@T,>4bN <,0*J (@FJ*"DFH&"<4 @2>"R",H >,2"&4F4<@FH\. =,2"&4F4<@FH\

& @H>@T,>44 8"8@6- :4$@ R"FH4 B:">,HZ BD,*FH"&:b,H F@$@6 BD"&@ >" @FJV,FH&:,>4, &

>,6 LJ>8P46 (@FJ*"DFH&" BD4 4F8:`R,>44 :`$@(@ *DJ(@(@ (@FJ*"DFH&" 42 ^H@(@ BD@P,FF".
C"2&4H4, >"P4@>":\>@6 @D(">42"P44 (@FJ*"DFH& & H,R,>4, B@F:,*>4N >,F8@:\84N &,8@& 4 &

D,2J:\H"H, ^H@(@ D"2&4H4, <,0*J>"D@*>@(@ BD"&" BD4&,:4 8 JFH">@&:,>4` ^H@(@ BD4>P4B"

4F8:`R4H,:\>@6 8@<B,H,>P44 (@FJ*"DFH&" & @H>@T,>44 ,(@ F@$FH&,>>@6 H,DD4H@D44 H"84<

@$D"2@<, RH@$Z F*,:"H\ ,(@ @HBD"&>@6 H@R8@6 BD4 JD,(J:4D@&">44 <>@(4N &@BD@F@&,
8"F"`V4NFb <,0*J>"D@*>ZN @H>@T,>46" 14 /.

____________

13/ E<., >"BD4<,D, AD4>P4B 21 EH@8(@:\<F8@6 *,8:"D"P44, *@8:"* EH@8(@:\<F8@6

8@>L,D,>P44, A/CONF.48/14; 7@>&,>P4b ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ <@DF8@<J

BD"&J @H 1982 (@*", A/CONF.62/122, FH"H\b 194, BJ>8H 2; AD4>P4B 2 C4@- *,- /">,6DF8@6

*,8:"D"P44, A/CONF.151/26 ( H@< I), FHD. 10; 4 AD4>P4B 3 7@>&,>P44 ?D(">42"P44

?$X,*4>,>>ZN ="P46 @ $4@:@(4R,F8@< D"2>@@$D"244 @H 5 4`>b 1992 (@*", DPI/1307.

14/ United Nations, Reports of International Arbitral Awards , vol. 2,
p. 838.
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6) EJ*\b 'J$,D *":,, B@*R,D8>J: @$b2"H,:\FH&@, 8@H@D@, F@BJHFH&J,H FJ&,D,>>@<J BD"&J

8"8@(@- :4$@ (@FJ*"DFH&":

" G,DD4H@D4":\>Z6 FJ&,D,>4H,H, 8"8 J0, $Z:@ 2"b&:,>@, BD,*B@:"(",H @$:"*">4,

(@FJ*"DFH&@< 4F8:`R4H,:\>@(@ BD"&" >" @FJV,FH&:,>4, *,bH,:\>@FH4. 32 ^H@(@ BD"&"

&ZH,8",H @$b2">>@FH\: @$b2"H,:\FH&@ 2"V4V"H\ & BD,*,:"N F&@,6 H,DD4H@D44 BD"&"

*DJ(4N (@FJ*"DFH&, & R"FH>@FH4 4N BD"&@ >" P,:@FH>@FH\ 4 >,BD48@F>@&,>>@FH\ & JF:@&4bN

<4D" 4 &@ &D,<b &@6>Z, >"Db*J F BD"&"<4, 8@H@DZ, 8"0*@, (@FJ*"DFH&@ <@0,H

HD,$@&"H\ *:b F&@4N (D"0*"> >" 4>@FHD">>@6 H,DD4H@D44. =, BD@b&:bb F&@6

H,DD4H@D4":\>Z6 FJ&,D,>4H,H H"84< @$D"2@<, RH@$Z ^H@ F@@H&,HFH&@&":@ F:@04&T4<Fb

@$FH@bH,:\FH&"<, (@FJ*"DFH&@ >, <@0,H &ZB@:>4H\ ^HJ @$b2">>@FH\. G,DD4H@D4":\>Z6

FJ&,D,>4H,H >, <@0,H @(D">4R4&"H\Fb F&@,6 >,("H4&>@6 FH@D@>@6, H. ,. 4F8:`R,>4,<

&@2<@0>@FH4 @FJV,FH&:bH\ *,bH,:\>@FH\ *:b *DJ(4N (@FJ*"DFH&; 4$@ @> F:J04H *:b

H@(@, RH@$Z @$,FB,R4&"H\ >"P4b< BD@FHD">FH&@, & 8@H@D@< @FJV,FH&:b,HFb *,bH,:\>@FH\

R,:@&,8", F H,< RH@$Z B@&F,<,FH>@ @$,FB,R4H\ *:b >4N <4>4<":\>J` FH,B,>\ 2"V4HZ,
("D">H4DJ,<J` <,0*J>"D@*>Z< BD"&@<" 15 /.

7) ),:@ Corfu Channel b&:b,HFb ,V, @*>4< B@8"2"H,:\>Z< BD4<,D@<. A@ ^H@<J *,:J

;,0*J>"D@*>Z6 EJ* BD42>": !:$">4` @H&,HFH&,>>@6, F@(:"F>@ <,0*J>"D@*>@<J BD"&J, 2"

&2DZ&Z, 8@H@DZ, BD@42@T:4 & ,, &@*"N, 4 2" JV,D$ 4<JV,FH&J 4 F<,DH\ :`*,6 >"

&2@D&"&T4NFb $D4H">F84N FJ*"N. A@ ^H@<J *,:J EJ* B@:"(":Fb >" <,0*J>"D@*>@, BD"&@ &

BD@H4&@B@FH"&:,>4, :`$@<J FB,P4":\>@<J F@(:"T,>4`, 8@H@D@, <@(:@ $Z BD,*JF<"HD4&"H\

@H&,HFH&,>>@FH\ !:$">44. EJ* 2"b&4::

" ?$b2"H,:\FH&", 8@H@DZ, >,FJH ":$">F84, &:"FH4, F@FH@bH & H@<, RH@ @>4 *@:0>Z $Z:4

F@@$V4H\ & 4>H,D,F"N FJ*@N@*FH&" & P,:@< @ FJV,FH&@&">44 <4>>ZN B@:,6 &

H,DD4H@D4":\>ZN &@*"N !:$">44, " H"80, BD,*JBD,*4H\ BD4$:40"`V4,Fb $D4H">F84,

&@,>>Z, 8@D"$:4 @ >,<4>J,<@6 @B"F>@FH4, 8@H@DJ` *:b >4N BD,*FH"&:b`H <4>>Z, B@:b.
G"84, @$b2"H,:\FH&" @F>@&Z&"`HFb >, >" '""(F8@6 8@>&,>P44 VIII @H 1907 (@*",
BD4<,>4<@6 &@ &D,<b &@6>Z, " >" @BD,*,:,>>ZN @$V,BD42>">>ZN BD4>P4B"N, " 4<,>>@:
^:,<,>H"D>Z, F@@$D"0,>4b (J<">>@FH4, 8@H@DZ, *"0, & $@:\T,6 FH,B,>4 *@:0>Z

BD@b&:bH\Fb & JF:@&4bN <4D", R,< &@ &D,<b &@6>Z, BD4>P4B F&@$@*Z <@DF84N

F@@$V,>46 4 @$b2"H,:\FH&@ 8"0*@(@ (@FJ*"DFH&" >, D"2D,T"H\ F@2>"H,:\>@ 4FB@:\2@&"H\

F&@` H,DD4H@D4` *:b *,6FH&46, BD@H4&@D,R"V4N BD"&"< *DJ(4N (@FJ*"DFH&" 16 /.

8) M@Hb EJ* >, J8"2": 8@>8D,H>@, 8"84< @$D"2@< F:,*J,H H@:8@&"H\ &ZD"0,>4,

" F@2>"H,:\>@", 8@(*", 8"8 BD,*B@:"(",HFb, (@FJ*"DFH&@ *@:0>@ @FJV,FH&:bH\ F&@`

`D4F*48P4`, @> F*,:": @BD,*,:,>>Z, &Z&@*Z 42 L"8H" @FJV,FH&:,>4b (@FJ*"DFH&@<

4F8:`R4H,:\>@(@ H,DD4H@D4":\>@(@ 8@>HD@:b. EJ* 2"b&4:, RH@ $Z:@ $Z >,&@2<@0>Z<

_______________

15/ Ibid ., p. 839.

16/ ICJ Reports, 1949, p. 22.
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*:b B@H,DB,&T,6 FH@D@>Z JFH">@&4H\, RH@ (@FJ*"DFH&@ $Z:@ @F&,*@<:,>@ @ *,bH,:\>@FH4 4:4

b&:,>44, 8@H@D@, <@0,H >">,FH4 JV,D$ *DJ(4< (@FJ*"DFH&"<, B@ BD4R4>, @FJV,FH&:,>4b

*">>Z< (@FJ*"DFH&@< 4F8:`R4H,:\>@(@ H,DD4H@D4":\>@(@ 8@>HD@:b. EJ* 2"b&4::

" E *DJ(@6 FH@D@>Z, H@H L"8H, RH@ H"8@6 4F8:`R4H,:\>Z6 H,DD4H@D4":\>Z6 8@>HD@:\

@FJV,FH&:b,HFb (@FJ*"DFH&@< & BD,*,:"N ,(@ (D">4P, 4<,,H @H>@T,>4, 8 <,H@*"<

*@8"2Z&">4b, 8@H@DZ<4 <@0>@ &@FB@:\2@&"H\Fb *:b JFH">@&:,>4b L"8H" @F&,*@<:,>>@FH4

*">>@(@ (@FJ*"DFH&" @ H"84N b&:,>4bN. % F4:J H"8@(@ D@*" 4F8:`R4H,:\>@(@ 8@>HD@:b

*DJ(@, (@FJ*"DFH&@, b&:b`V,,Fb B@H,DB,&T4< & D,2J:\H"H, >"DJT,>4b <,0*J>"D@*>@(@

BD"&", 2"R"FHJ` >, & F@FH@b>44 BD,*@FH"&4H\ BDb<Z, *@8"2"H,:\FH&" >":4R4b L"8H@&,
B@D@0*"`V4N @H&,HFH&,>>@FH\. G"8@<J (@FJ*"DFH&J *@:0>@ $ZH\ B@2&@:,>@ $@:,,

F&@$@*>@ 4FB@:\2@&"H\ &Z&@*Z >" @F>@&, H"84N L"8H@& 4 8@F&,>>Z, *@8"2"H,:\FH&".
G"84, 8@F&,>>Z, *@8"2"H,:\FH&" BD42>"`HFb &@ &F,N F4FH,<"N BD"&", " 4N 4FB@:\2@&">4,

B@*H&,D0*,>@ <,0*J>"D@*>Z<4 D,T,>4b<4. ?>4 *@:0>Z FR4H"H\Fb 4<,`V4<4 @F@$Z6

&,F H@(*", 8@(*" @>4 @F>@&Z&"`HFb >" P,:@< Db*, L"8H@&, 4<,`V4N &>JHD,>>`` F&b2\

4 :@(4R,F84 &,*JV4N 8 8"8@<J- :4$@ @*>@<J &Z&@*J" 17 /.

9) A@ *,:J Trail Smelter "D$4HD"0>Z6 FJ* J8"2": >" ^HJ @$b2">>@FH\, @$JF:@&:4&",<J`

H,DD4H@D4":\>Z< FJ&,D,>4H,H@<. A@ ^H@<J *,:J, N@Hb "D$4HD"0>Z6 FJ* FFZ:":Fb >"

@$b2"H,:\FH&", JFH">@&:,>>Z, *@(@&@D@< <,0*J E@,*4>,>>Z<4 SH"H"<4 !<,D484 4 7">"*@6, 4

42JR4: <>@(4, BD,P,*,>HZ E@,*4>,>>ZN SH"H@&, @> F*,:": @$V,, 2"b&:,>4,, 8@H@D@,, B@ ,(@

<>,>4`, b&:b:@F\ F@&<,FH4<Z< F BD4>P4B"<4 <,0*J>"D@*>@(@ BD"&". EJ* 2"b&4:: " &

F@@H&,HFH&44 F BD4>P4B"<4 <,0*J>"D@*>@(@ BD"&", " H"80, BD"&@< E@,*4>,>>ZN SH"H@&

!<,D484 >4 @*>@ (@FJ*"DFH&@ >, 4<,,H BD"&" 4FB@:\2@&"H\ 4:4 D"2D,T"H\ 4FB@:\2@&"H\ ,(@

H,DD4H@D4` H"84< @$D"2@<, RH@$Z ^H@ BD4R4>b:@ JV,D$ & D,2J:\H"H, 2"*Z<:,>4b 8@<J- :4$@

>" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&" 4:4 F"<@6 H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", :4$@ 4<JV,FH&J

4:4 :4P"<, >"N@*bV4<Fb >" >,6, 8@(*" H"8@6 F:JR"6 F@BDb0,> F F,D\,2>Z<4 B@F:,*FH&4b<4 4

8@(*" L"8H >">,F,>4b JV,D$" JFH">@&:,> F B@<@V\` *@FH@&,D>ZN 4 J$,*4H,:\>ZN

*@8"2"H,:\FH&" 18 /. EJ* F@F:":Fb >" &ZF8"2Z&">4, BD@L,FF@D" 3(:H@>" @ H@<, RH@ " :`$@,

(@FJ*"DFH&@ &F,(*" >,F,H @$b2">>@FH\ @$,FB,R4&"H\ 2"V4HJ *DJ(4N (@FJ*"DFH& @H &D,*>ZN

B@F:,*FH&46 *,6FH&46 @H*,:\>ZN :4P, BD,*BD4>4<",<ZN & BD,*,:"N ,(@ `D4F*48P44", 4

@H<,H4:, RH@ <,0*J>"D@*>Z, D,T,>4b, >"R4>"b F D,T,>4b B@ *,:J Alabama, @F>@&Z&"`HFb

>" @*>@< 4 H@< 0, @$V,< BD4>P4B, 19/.

10) % D,T,>44 B@ *,:J Lake Lanoux "D$4HD"0>Z6 FJ* F@F:":Fb >" BD4>P4B, 2"BD,V"`V46

(@FJ*"DFH&J, D"FB@:@0,>>@<J &&,DN B@ H,R,>4`, @H&@*4H\ &@*Z 8"8@6- :4$@ D,84, ,F:4 ^H@

BD4R4>b,H F,D\,2>Z6 JV,D$ *DJ(4< BD4$D,0>Z< (@FJ*"DFH&"<:

____________

17/ Ibid ., p. 18.

18/ UNRIAA, vol. 3, p. 1965.

19/ United Nations, International Arbitral Awards, vol. 3, p. 1963,
C. Eagleton, Responsibility of States in International law , 1928, p. 80.
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" G"84< @$D"2@<, N@Hb >J0>@ BD42>"H\, RH@ FJV,FH&J,H >@D<", 2"BD,V"`V"b

(@FJ*"DFH&J, D"FB@:@0,>>@<J &&,DN B@ H,R,>4` D,84, @H&@*4H\ &@*Z D,84 &

@$FH@bH,:\FH&"N, 8@H@DZ,, B@ @P,>8,, >">@FbH F,D\,2>Z6 JV,D$ (@FJ*"DFH&J,
D"FB@:@0,>>@<J & >40>,< H,R,>44 D,84, ^H@H BD4>P4B >, @H>@F4HFb 8 >"FH@bV,<J

*,:J, B@F8@:\8J "D$4HD"0>Z6 FJ* D,T4:.., RH@ LD">PJ2F846 BD@,8H >, @H&@*4H

&@*Z D,84 7"D@:\" 20 /.

11) AD"8H48" (@FJ*"DFH& & *DJ(4N L@D<"N H"80, B@**,D04&",H BD4>P4B, B@*H&,D0*,>>Z6 &

&ZT,JB@<b>JHZN FJ*,$>ZN D,T,>4bN. ="BD4<,D, & 1892 (@*J &@ &D,<b B@(D">4R>@(@

4>P4*,>H" <,0*J KD">P4,6 4 S&,6P"D4,6 LD">PJ2F8@, BD"&4H,:\FH&@ D,T4:@ BD,8D"H4H\

BD@&,*,>4, &@,>>ZN <">,&D@& &@2:, T&,6P"DF8@6 (D">4PZ *@ H,N B@D, B@8" >, $J*JH

BD,*BD4>bHZ T"(4 B@ BD,*@H&D"V,>4` F:JR"6>@(@ HD">F(D">4R>@(@ JV,D$" 21/. % 1961 (@*J

H"80, B@F:, @$<,>" >@H"<4 <,0*J E@,*4>,>>Z<4 SH"H"<4 !<,D484 4 ;,8F48@6 & @H>@T,>44

*&JN "<,D48">F84N 8@<B">46 " A^6H@> B^84>(" 4 " 7"FJ8@", D"FB@:@0,>>ZN >" (D">4P, F

;,8F48@6, *,bH,:\>@FH\ 8@H@DZN >">@F4:" JV,D$ ;,8F48,, *">>Z, *&, 8@<B">44 BD4>b:4

^>,D(4R>Z, <,DZ *:b @$,FB,R,>4b H@(@, RH@$Z 4N *,bH,:\>@FH\ $@:,, >, BD4R4>b:" >,J*@$FH&

BD4(D">4R>Z< (@D@*"< ;,8F484 22/. ]H4 <,DZ &8:`R":4 B@FH,B,>>@, BD,8D"V,>4,

@BD,*,:,>>ZN &4*@& *,bH,:\>@FH4, 42<,>,>4, R"F@& D"$@HZ 4 F@2*">4, F4FH,<

*,24>L,8P44 23/. % 1972 (@*J 7">"*" F@F:":"F\ >" BD4>P4B Trail Smelter & FB@D, F

E@,*4>,>>Z<4 SH"H"<4 !<,D484, 8@(*" D"2:4& >,LH4 & Q,DD4- A@4>H,, %"T4>(H@>, BD4&,: 8

2"(Db2>,>4` B:b0,6 & #D4H">F8@6 7@:J<$44 24/.

____________

20/ Lake Lanoux Arbitration (France-Spain), United Nations, Reports of
International Arbitral Awards , vol. 12, p. 281.

21/ P. Guggenheim, "La pratigue suisse (1956)", Annuaire suisse de droit
international , 1957 (Zurich), vol. XIV, p. 168.

22/ M.M. Whiteman, ed., Digest of International Law (Washington D.C.),
vol. 6, pp. 258-259.

23/ Ibid .

24/ E<. Canadian Yearbook of International Law , vol. 11, pp. 333-334,
1973. AD4>P4B Trail Smelter H"80, BD4<,>b:Fb @8DJ0>Z< FJ*@< C@HH,D*"<" &
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=4*,D:">*"N BD4 D"FF<@HD,>44 *,:" BD@H4& Mines Domaniales de Potasse d’Alsace . E<.
J.G. Lammers, Pollution of International Watercourses , p. 198 (1984).

3<,,HFb Db* *DJ(4N BD4<,D@& ">":@(4R>@6 BD"8H484 (@FJ*"DFH& 25/.

12) AD4>P4B 21 EH@8(@:\<F8@6 *,8:"D"P44 B@ BD@$:,<"< @8DJ0"`V,6 R,:@&,8" FD,*Z 26/ 4

AD4>P4B 2 C4@- *,- /">,6DF8@6 *,8:"D"P44 B@ @8DJ0"`V,6 FD,*, 4 D"2&4H4` 27/ 2"8D,B:b`H

BD4>P4BZ, ">":@(4R>Z, D,T,>4b< B@ *,:"< Trail Smelter 4 Corfu Channel.

13) 3FH@D4R,F84 &ZD"0,>4, " H,DD4H@D4b" 4FB@:\2@&":@F\ >"Db*J F B@>bH4,< " FJ&,D,>4H,H""
*:b H@(@, RH@$Z JFH">@&4H\ L424R,F84, BD,*,:Z FL,DZ @FJV,FH&:,>4b FJ&,D,>>ZN BD"&

(@FJ*"DFH&. +F:4 *,:":Fb &Z&@* @ H@<, RH@ 8"8"b- :4$@ 8@>8D,H>"b H,DD4H@D4b BD4>"*:,04H

8"8@<J- :4$@ 8@>8D,H>@<J (@FJ*"DFH&J, H@ BD,*B@:"(":@F\, RH@, F@(:"F>@ <,0*J>"D@*>@<J

____________

25/ % )J8@&">4, & $Z&T,6 Q,N@F:@&"844, $Z:@ >"<,R,>@ 8 1980 (@*J BJFH4H\ &

^8FB:J"H"P4` *&" b*,D>ZN D,"8H@D" F@&,HF8@6 8@>FHDJ8P44 <@V>@FH\` 440 <%H 8"0*Z6.
#:42@FH\ ^H@(@ <,FH" 8 "&FHD46F8@6 (D">4P, BD4&,:" 8 H@<J, RH@ <4>4FH,DFH&@ 4>@FHD">>ZN

*,: !&FHD44 B@HD,$@&":@ @H Q,N@F:@&"844 BD4>bH4b F@&<,FH>ZN <,D B@ @$,FB,R,>4`

$,2@B"F>@FH4 ^H4N @$X,8H@&. AD"&4H,:\FH&@ Q,N@F:@&"844 F@(:"F4:@F\ F ^H4<.
Osterreichische Zeitschrift fur Aussenpolitik, vol. 15, p. 1, BD4&@*4HFb &

G. Handl, "Conduct of abnormally dangerous activities in frontier areas: The
case of nuclear power plant siting", Ecology Law Quarterly , Berkeley Cal.
vol. 7, 1978, p. 1. % 1973 (@*J $,:\(46F8@, BD"&4H,:\FH&@ @$Xb&4:@ @ F&@,< >"<,D,>44

B@FHD@4H\ >,LH,@R4FH4H,:\>Z6 2"&@* & 9">"6, J (D">4PZ F =4*,D:">*"<4. AD"&4H,:\FH&@

=4*,D:">*@& &ZF8"2":@ F&@` @2"$@R,>>@FH\, B@F8@:\8J *">>Z6 BD@,8H J(D@0": >, H@:\8@

$:42:,0"V,<J >"P4@>":\>@<J B"D8J =4*,D:">*@&, >@ 4 *DJ(4< F@F,*>4< FHD">"<. #Z:@

2"b&:,>@, RH@ & +&D@B, J0, JFH">@&4:Fb BD4>P4B, F@(:"F>@ 8@H@D@<J *@ >"R":" 8"8@6- :4$@

*,bH,:\>@FH4, 8@H@D"b <@0,H >">,FH4 JV,D$ F@F,*>4< (@FJ*"DFH&"<, @FJV,FH&:b`V,, ^HJ

*,bH,:\>@FH\ (@FJ*"DFH&@ *@:0>@ BD@&,FH4 F ^H4<4 (@FJ*"DFH&"<4 B,D,(@&@DZ B@ *">>@<J

&@BD@FJ. AD"&4H,:\FH&@ =4*,D:">*@&, 8"8 BD,*FH"&:b,HFb, FFZ:":@F\ >" FJV,FH&J`V46 4:4

BD,*B@:"(",<Z6 D,(4@>":\>Z6 FH">*"DH B@&,*,>4b. !>":@(4R>"b @2"$@R,>>@FH\ $Z:" &ZF8"2">"

B"D:"<,>H@< #,:\(44, 8@H@DZ6 @$D"H4:Fb 8 BD"&4H,:\FH&J F BD@F\$@6 B@bF>4H\, 8"84<

@$D"2@< @>@ >"<,D,>@ D,T4H\ *">>J` BD@$:,<J. AD"&4H,:\FH&@ 2"b&4:@, RH@ @FJV,FH&:,>4,

*">>@(@ BD@,8H" @H:@0,>@ 4 RH@ &@BD@F D"FF<"HD4&",HFb >" B,D,(@&@D"N F BD"&4H,:\FH&@<

=4*,D:">*@&. #,:\(46F8@, BD"&4H,:\FH&@ *":,, 2"&,D4:@ B"D:"<,>H & H@<, RH@ @>@ J&"0",H

BD4>P4BZ, 2"8D,B:,>>Z, & F@(:"T,>4bN <,0*J FHD">"<4 #,>4:`8F", F@(:"F>@ 8@H@DZ<

FH@D@>Z *@:0>Z J&,*@<:bH\ *DJ( *DJ(" @ H,N &4*"N F&@,6 *,bH,:\>@FH4, 8@H@DZ, <@(JH 4<,H\

&D,*>Z, B@F:,*FH&4b *:b *DJ(4N (@FJ*"DFH&- R:,>@&. Belgium Parliament, Questions et
réponses bulletin, 19 July 1973.

26/ E<. *@8:"* 7@>L,D,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD@$:,<"<

@8DJ0"`V,6 R,:@&,8" FD,*Z, EH@8(@:\<, 5-16 4`>b 1972 (@*", A/CONF.48/ Rev.1.

27/ E<. *@8:"* 7@>L,D,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ @8DJ0"`V,6 FD,*,

4 D"2&4H4`, C4@- *,- /">,6D@, 3-14 4`>b 1992 (@*", A/CONF.151/26 ( H@< I).



A/CN.4/L.503
page 12

BD"&J >" ^HJ H,DD4H@D4`, D"FBD@FHD">b`HFb FJ&,D,>>Z, BD"&" 4<,>>@ ^H@(@, " >, 8"8@(@- :4$@

*DJ(@(@ (@FJ*"DFH&". #@:,, F@&D,<,>>Z, L@D<Z 4FB@:\2@&">4b FJ&,D,>4H,H" 4:4 FJ&,D,>>ZN

BD"& &ZD"0"`H $@:,, F:@0>Z, BD"&@&Z, &2"4<@@H>@T,>4b. EJ&,D,>4H,H <@0,H

@FJV,FH&:bH\Fb B@ @H>@T,>4` 8 @BD,*,:,>>Z< &4*"< D,FJDF@&, >"N@*bV4NFb >" H,DD4H@D44, "

>, 8@ &F,6 H,DD4H@D44 28/. )DJ(4<4 F:@&"<4, (@FJ*"DFH&" <@(JH 4<,H\ BD"&@&@6 H4HJ: >"

@BD,*,:,>>Z, D,FJDFZ, >"N@*bV4,Fb >" H,DD4H@D44, >@ >, >" &F` H,DD4H@D4`. G"8@,

4FB@:\2@&">4, FJ&,D,>4H,H" D"2DJT4:@ F&b2\ <,0*J FJ&,D,>4H,H@< 4 H,DD4H@D4,6. A@^H@<J

4<,>>@ F H"84< BD,*@FH,D,0,>4,< 7@<4FF4b *",H @BD,*,:,>4, H,D<4>" " H,DD4H@D4b".

____________

28/ ="4$@:,, BD4<,R"H,:\>Z< BD4<,D@< H"8@(@ F:JR"b b&:b,HFb FH"H\b 56 7@>&,>P44

?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J. % F@@H&,HFH&44 F ^H@6 FH"H\,6

BD4$D,0>@, (@FJ*"DFH&@ 4<,,H " FJ&,D,>>Z, BD"&"" & F&@,6 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>,

& P,:bN D"2&,*84, D"2D"$@H84 4 F@ND">,>4b BD4D@*>ZN D,FJDF@&, " H"80, JBD"&:,>4b ^H4<4

D,FJDF"<4, @*>"8@ & @H>@T,>44 F@2*">4b 4F8JFFH&,>>ZN @FHD@&@&, <@DF84N >"JR>ZN
4FF:,*@&">46 4 H. *. @$:"*",H H@:\8@ " `D4F*48P4,6". % FH"H\, 56 (@&@D4HFb F:,*J`V,,:

EH"H\b 56

AD"&", `D4F*48P4b 4 @$b2">>@FH4 BD4$D,0>@(@ (@FJ*"DFH&"

& 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>,

1. AD4$D,0>@, (@FJ*"DFH&@ & 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>, 4<,,H:

") FJ&,D,>>Z, BD"&" & P,:bN D"2&,*84, D"2D"$@H84 4 F@ND">,>4b BD4D@*>ZN
D,FJDF@& 8"8 04&ZN, H"8 4 >,04&ZN, & &@*"N, B@8DZ&"`V4N <@DF8@, *>@,
>" <@DF8@< *>, 4 & ,(@ >,*D"N, " H"80, & P,:bN JBD"&:,>4b ^H4<4

D,FJDF"<4, 4 & @H>@T,>44 *DJ(4N &4*@& *,bH,:\>@FH4 B@ ^8@>@<4R,F8@6

D"2&,*8, 4 D"2D"$@H8, J8"2">>@6 2@>Z, H"84N, 8"8 BD@42&@*FH&@ ^>,D(44
BJH,< 4FB@:\2@&">4b &@*Z, H,R,>46 4 &,HD";

b) `D4F*48P4`, BD,*JF<@HD,>>J` & F@@H&,HFH&J`V4N B@:@0,>4bN >"FH@bV,6
7@>&,>P44, & @H>@T,>44:

i) F@2*">4b 4 4FB@:\2@&">4b 4F8JFFH&,>>ZN @FHD@&@&, JFH">@&@8 4
F@@DJ0,>46;

ii) <@DF84N >"JR>ZN 4FF:,*@&">46;

iii) 2"V4HZ 4 F@ND">,>4b <@DF8@6 FD,*Z;

F) *DJ(4, BD"&" 4 @$b2">>@FH4, BD,*JF<@HD,>>Z, & >"FH@bV,6 7@>&,>P44.

2. AD4$D,0>@, (@FJ*"DFH&@ BD4 @FJV,FH&:,>44 F&@4N BD"& 4 &ZB@:>,>44 F&@4N

@$b2">>@FH,6 B@ >"FH@bV,6 7@>&,>P44 & 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>,

*@:0>Z< @$D"2@< JR4HZ&",H BD"&" 4 @$b2">>@FH4 *DJ(4N (@FJ*"DFH& 4 *,6FH&J,H &
B@Db*8,, F@&<,FH4<@< F B@:@0,>4b<4 >"FH@bV,6 7@>&,>P44.

3. AD"&", 42:@0,>>Z, & >"FH@bV,6 FH"H\, & @H>@T,>44 <@DF8@(@ *>" 4 ,(@
>,*D, @FJV,FH&:b`HFb & F@@H&,HFH&44 F Q"FH\` VI.
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14) 3FB@:\2@&">4, & FH"H\, 1 H,D<4>" " H,DD4H@D4b" H"80, @$JF:@&:4&",HFb @2"$@R,>>@FH\`

B@ B@&@*J &@2<@0>@6 >,@BD,*,:,>>@FH4 & F@&D,<,>>@< <,0*J>"D@*>@< BD"&,, 8"F"`V,6Fb

FH,B,>4, & 8@H@D@6 8"8@,- :4$@ (@FJ*"DFH&@ <@0,H @FJV,FH&:bH\ ^8FH,DD4H@D4":\>J`

`D4F*48P4` & @H>@T,>44 >,8@H@DZN &4*@& *,bH,:\>@FH4. A@ <>,>4` 7@<4FF44, *:b P,:,6

>"FH@bV4N FH"H,6 H,DD4H@D4":\>"b `D4F*48P4b BD,*FH"&:b,H F@$@6 BD,&":4DJ`V46 8D4H,D46.
E:,*@&"H,:\>@, 8@(*" 8"8@6- :4$@ &4* *,bH,:\>@FH4 @FJV,FH&:b,HFb & BD,*,:"N H,DD4H@D44

(@FJ*"DFH&", ^H@ (@FJ*"DFH&@ *@:0>@ &ZB@:>bH\ @$b2"H,:\FH&" B@ BD4>bH4` BD,&,>H4&>ZN <,D.
A@^H@<J " H,DD4H@D4b" B@>4<",HFb 8"8 >,@BD@&,D04<@, *@8"2"H,:\FH&@ >":4R4b `D4F*48P44.
E:,*@&"H,:\>@, & F:JR", 8@::4244 `D4F*48P44 & @H>@T,>44 8"8@(@- :4$@ &4*" *,bH,:\>@FH4,
@N&"HZ&",<@(@ >"FH@bV4<4 FH"H\b<4, BD,&":4DJ,H `D4F*48P4b, @F>@&Z&"`V"bFb >" BD4>P4B,

H,DD4H@D4":\>@FH4. %ZD"0,>4, " 4:4 4>Z< @$D"2@<" B@F:, F:@&" " H,DD4H@D4b" BD42&">@

J8"2"H\ >" @F@$J` F&b2\ B@>bH4b " H,DD4H@D44" F B@>bH4b<4 " `D4F*48P44 4:4 8@>HD@:b".
?*>"8@ 7@<4FF44 42&,FH>@ @ F4HJ"P4bN, 8@(*" 8"8@,- :4$@ (@FJ*"DFH&@ & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< &Z>J0*,>@ B,D,*"H\ `D4F*48P4` & BD,*,:"N F&@,6 H,DD4H@D44 *DJ(@<J

(@FJ*"DFH&J. ="4$@:,, B@8"2"H,:\>Z< BD4<,D@< H"8@6 F4HJ"P44 b&:b,HFb BD"&@ <4D>@(@

BD@N@*" 8"8@(@- :4$@ 4>@FHD">>@(@ FJ*>" R,D,2 H,DD4H@D4":\>@, <@D, 4:4 H,DD4H@D4":\>Z,

&@*Z. % H"84N F4HJ"P4bN, ,F:4 H"8@(@ D@*" *,bH,:\>@FH\, &,*JV"b 8 >">,F,>4`

2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$", BD@4FH,8",H 42 4>@FHD">>@(@ FJ*>", >, H,DD4H@D4":\>@,

(@FJ*"DFH&@, " (@FJ*"DFH&@ L:"(" *@:0>@ F@$:`*"H\ B@:@0,>4b >"FH@bV4N FH"H,6.

15) 7@<4FF44 42&,FH>@ 4 @ H@<, RH@ B@>bH4, " H,DD4H@D44" *:b P,:,6 >"FH@bV4N FH"H,6

b&:b,HFb >,F8@:\8@ J284<. EJV,FH&J`H F4HJ"P44, 8@(*" F@(:"F>@ <,0*J>"D@*>@<J BD"&J

8"8@,- :4$@ (@FJ*"DFH&@ @FJV,FH&:b,H `D4F*48P4` 4 8@>HD@:\ >"* <,FH"<4, & @H>@T,>44

8@H@DZN @>@ >, @$:"*",H H,DD4H@D4":\>Z<4 BD"&"<4, H. ,. D,R\ 4*,H @ BD"&"N &@``V,6

FH@D@>Z & @H>@T,>44 @88JB4D@&">>ZN ,` H,DD4H@D46. E:,*@&"H,:\>@, FJV,FH&J`H F4HJ"P44,
8@(*" (@FJ*"DFH&@ @FJV,FH&:b,H *,- L"8H@ 8@>HD@:\ >"* H,DD4H@D4,6. A@>bH4b " `D4F*48P44"
4 " 8@>HD@:b" H"80, 4FB@:\2J`HFb *:b @N&"H" &4*@& *,bH,:\>@FH4, @FJV,FH&:b,<ZN & H"84N

@$FH@bH,:\FH&"N.

16) %ZD"0,>4, " `D4F*48P4b" (@FJ*"DFH&" BD42&">@ @N&"HZ&"H\, B@<4<@ &4*@& *,bH,:\>@FH4,
@FJV,FH&:b,<ZN & BD,*,:"N H,DD4H@D44 8"8@(@- :4$@ (@FJ*"DFH&", &4*Z *,bH,:\>@FH4, &

@H>@T,>44 8@H@DZN F@(:"F>@ <,0*J>"D@*>@<J BD"&J (@FJ*"DFH&@ BD"&@<@R>@ @FJV,FH&:bH\ F&@`

8@<B,H,>P4` 4 &:"FH\. 7@<4FF44 42&,FH>@ @ H@<, RH@ &@BD@FZ, 2"HD"(4&"`V4, @BD,*,:,>4,

`D4F*48P44, b&:b`HFb F:@0>Z<4 4 4>@(*" @$D"2J`H F,D*P,&4>J 8"8@(@- :4$@ FB@D". )">>"b

FH"H\b, >,F@<>,>>@, >, BD,H,>*J,H >" D"2D,T,>4, &F,N &@BD@F@&, 8"F"`V4NFb 8@::4244

`D4F*48P44. % ^H@6 FH"H\, B@>bH4, `D4F*48P44 @BD,*,:b,HFb H@:\8@ *:b H@(@, RH@$Z

F@2*"H\ &@2<@0>@FH\ *:b @$@F>@&">>@(@ @BD,*,:,>4b FL,DZ *">>@6 H,<Z.

17) EJV,FH&J,H Db* F4HJ"P46, & 8@H@DZN `D4F*48P4b >, @F>@&Z&",HFb >" BD4>P4B,

H,DD4H@D4":\>@FH4. % F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< 8"8@,- :4$@ (@FJ*"DFH&@ <@0,H

@FJV,FH&:bH\ `D4F*48P4` >" H,DD4H@D44, & @H>@T,>44 8@H@D@6 @>@ >, 4<,,H FJ&,D,>>ZN

BD"&. ]H@ <@0,H &ZH,8"H\ 42 &2"4<@@H>@T,>46 D"2:4R>@(@ &4*" <,0*J (@FJ*"DFH&"<4 29/:

____________

29/ E<. BJ>8HZ 10-25 8@<<,>H"D4b 8 FH"H\, 28 Q"FH4 B,D&@6 FH"H,6 @$
@H&,HFH&,>>@FH4 (@FJ*"DFH&, +0,(@*>48... 1979 (@*", H@< II ( R"FH\ &H@D"b),
FHD. 128-135.
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") <,0*J>"D@*>ZN @H>@T,>46 2"&4F4<@FH4, @F@$,>>@ " F`2,D,>4H,H"" 4 <,0*J>"D@*>@(@

BD@H,8H@D"H"; b) &2"4<@@H>@T,>46 <,0*J L,*,D"H4&>Z< (@FJ*"DFH&@< 4 FJ$X,8H"<4

L,*,D"P44, 8@H@DZ, F@ND">4:4 F&@` <,0*J>"D@*>J` BD"&@FJ$X,8H>@FH\; 4

F) &2"4<@@H>@T,>46 <,0*J @88JB4DJ`V4< (@FJ*"DFH&@< 4 @88JB4D@&">>Z< (@FJ*"DFH&@< &

F:JR", @88JB"P44 H,DD4H@D44.

18) 7"8@,- :4$@ (@FJ*"DFH&@ <@0,H @FJV,FH&:bH\ `D4F*48P4` & @H>@T,>44

>,F"<@JBD"&:b`V,6Fb 4:4 B@*<">*"H>@6 H,DD4H@D44. '@FJ*"DFH&@, >" 8@H@D@, &@2:@0,>"

@$b2">>@FH\ 2"$@H4H\Fb @ *,:"N >,F"<@JBD"&:b`V,6Fb 4:4 B@*<">*"H>@6 H,DD4H@D44, >,

@$:"*",H H,DD4H@D4":\>Z< FJ&,D,>4H,H@< >"* ^H4<4 H,DD4H@D4b<4, >@ @>@ >"*,:,>@ &

F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< @$T4D>@6 `D4F*48P4@>>@6 8@<B,H,>P4,6 & @H>@T,>44

H"84N H,DD4H@D46. EL,D" H"8@6 `D4F*48P44 @BD,*,:b,HFb <,0*J>"D@*>Z< BD"&@<. A@

<>,>4` 7@<4FF44, &F,(*", 8@(*" <,0*J *&J<b (@FJ*"DFH&"<4 &@2>48",H F4HJ"P4b

" <,0*J>"D@*>@6" 2"&4F4<@FH4, >@ " 2"&4F4<@," (@FJ*"DFH&@ &F, ,V, F@ND">b,H F&@`

<,0*J>"D@*>J` BD"&@FJ$X,8H>@FH\, " >" H,DD4H@D44 2"&4F4<@(@ (@FJ*"DFH&" @FJV,FH&:b,HFb

@BD,*,:,>>"b *,bH,:\>@FH\, " *@<4>4DJ`V,," (@FJ*"DFH&@, 8@H@D@, @$:"*",H `D4F*48P4,6 &

@H>@T,>44 FL,DZ *,bH,:\>@FH4, @N&"HZ&",<@6 >"FH@bV4<4 FH"H\b<4, >,F,H @$b2"H,:\FH&@ B@

F@$:`*,>4` ^H4N FH"H,6.

19) % ^H@6 F&b24 7@<4FF4b DJ8@&@*FH&J,HFb D,T,>4,< B@ *,:J Brown 30 /, &Z>,F,>>Z<

23 >@b$Db 1923 (@*" "D$4HD"0>Z< FJ*@<, F@2*">>Z< %,:48@$D4H">4,6 4 E@,*4>,>>Z<4

SH"H"<4 !<,D484 B@ FB,P4":\>@<J F@(:"T,>4` @H 18 "&(JFH" 1910 (@*". % F&b24 F ^H4<

*,:@< $Z: B@FH"&:,> &@BD@F @H>@F4H,:\>@ FH,B,>4, & 8@H@D@6 %,:48@$D4H">4b,
@FJV,FH&:b&T"b & H@ &D,<b " F`2,D,>4H,H" >"* 4>@FHD">>Z<4 *,:"<4 _0>@- !LD48">F8@6

C,FBJ$:484, *@:0>" >,FH4 @H&,HFH&,>>@FH\ 2" @H8"2 & BD"&@FJ*44, F 8@H@DZ< FH@:8>J:Fb

"<,D48">F846 (D"0*">4> B@ 4<,>4 #D"J> & *">>@6 FHD">,. !D$4HD"0>Z6 FJ* F@(:"F4:Fb F

H,<, RH@ #D"J>J $Z:@ @H8"2">@ & BD"&@FJ*44, @*>"8@ FR,:, RH@ %,:48@$D4H">4b >, *@:0>"

>,FH4 @H&,HFH&,>>@FH4 8"8 " *,D0"&"- F`2,D,>" & H@ &D,<b, 8@(*" @H8"2 & BD"&@FJ*44 4<,:

<,FH@. A@ <>,>4` FJ*", N@Hb %,:48@$D4H">4b & H@ &D,<b 4<,:" @F@$Z6 FH"HJF 4 >,F:"

@H&,HFH&,>>@FH\ & @H>@T,>44 _0>@- !LD48">F8@6 C,FBJ$:484, ,, " F`2,D,>4H,H" BD,*B@:"(":

&,F\<" F:"$Z6 8@>HD@:\ >"* @H>@T,>4b<4 C,FBJ$:484 F 4>@FHD">>Z<4 *,D0"&"<4 4 >,

F@2*"&": 8"8@(@- :4$@ BD"&" &<,T"H,:\FH&" &@ &>JHD,>>4, *,:" 2"8@>@*"H,:\>@6,
4FB@:>4H,:\>@6 4:4 FJ*,$>@6 &,H&,6 &:"FH4 4:4 @FJV,FH&:,>4b 8@>HD@:b >"* >4<4.
E@@H&,HFH&,>>@ JF:@&46, & 8@H@DZN %,:48@$D4H">4` <@0>@ $Z:@ $Z FR4H"H\ @H&,HFH&,>>@6 2"

H"8@6 "8H, 8"8 @H8"2 & BD"&@FJ*44, F@&,DT,>>Z6 BD@H4& 4>@FHD">>@(@ (D"0*">4>" & D"<8"N

H"8@6 &>JHD,>>,6 *,bH,:\>@FH4, >, FJV,FH&@&":@.

20) ?H>@T,>4b 2"&4F4<@FH4 <@(JH H"80, 4<,H\ <,FH@ & F:JR", F@2*">4b L,*,D"P44, &

8@H@D@6 FJ$X,8HZ L,*,D"P44 F@ND">b`H F H@R84 2D,>4b <,0*J>"D@*>@(@ BD"&"

BD"&@FJ$X,8H>@FH\ @H*,:\>J` @H BD"&@FJ$X,8H>@FH4 L,*,D"H4&>@(@ (@FJ*"DFH&". A@ <>,>4`

7@<4FF44, (@FJ*"DFH&", b&:b`V4,Fb FJ$X,8H"<4 8"8@(@- :4$@ L,*,D"H4&>@(@ (@FJ*"DFH&", >,FJH

@$b2"H,:\FH&" B@ &ZB@:>,>4` B@:@0,>46 >"FH@bV4N FH"H,6. ?*>"8@ ,F:4 L,*,D"H4&>@,

(@FJ*"DFH&@ @FJV,FH&:b,H `D4F*48P4` & @H>@T,>44 &4*@& *,bH,:\>@FH4, @N&"HZ&",<ZN

>"FH@bV4<4 FH"H\b<4, H@ & H"8@< F:JR", 4<,>>@ L,*,D"H4&>@, (@FJ*"DFH&@ *@:0>@ &ZB@:>bH\

^H4 @$b2"H,:\FH&".

30/ United Nations, Reports of International Arbitral Awards , vol. 6,
p.120.
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21) ;,0*J>"D@*>@, BD"&@ <@0,H H"80, BD42>"&"H\, RH@ 8"8@,- :4$@ (@FJ*"DFH&@, b&:b`V,,Fb

&@``V,6 FH@D@>@6 4 @88JB4DJ`V,, @BD,*,:,>>J` H,DD4H@D4`, 4<,,H `D4F*48P4` B@

@BD,*,:,>>Z< &@BD@F"< & @H>@T,>44 H"8@6 H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&". =,2"&4F4<@ @H

H@(@, b&:b,HFb :4 @88JB"P4b B@:>@6 4:4 R"FH4R>@6, B@ <>,>4` 7@<4FF44, @88JB4DJ`V,,

(@FJ*"DFH&@ >,F,H @$b2"H,:\FH&@ B@ &ZB@:>,>4` B@:@0,>46 >"FH@bV4N FH"H,6 & H@6 <,D,, &

8"8@6 @88JB4DJ`V,, (@FJ*"DFH&@ D"FBD@FHD">4:@ F&@` `D4F*48P4` >" @FJV,FH&:,>4, &4*@&

*,bH,:\>@FH4, @N&"HZ&",<ZN >"FH@bV4<4 FH"H\b<4.

22) 3>@(*" 42- 2" <,FH" @FJV,FH&:,>4b *,bH,:\>@FH4 @HFJHFH&J,H 8"8"b- :4$@ H,DD4H@D4":\>"b

F&b2\ <,0*J (@FJ*"DFH&@< 4 H"8@6 *,bH,:\>@FH\`, >"BD4<,D, *,bH,:\>@FH\`, @FJV,FH&:b,<@6 &

8@F<4R,F8@< BD@FHD">FH&, 4:4 @H8DZH@< <@D,. ="4$@:,, R"FH@ BD4&@*4<Z< BD4<,D@<

b&:b,HFb `D4F*48P4b (@FJ*"DFH&" L:"(" & @H>@T,>44 FJ*>". /,>,&F84, 8@>&,>P44 B@

<@DF8@<J BD"&J 4 7@>&,>P4b ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J

@N&"HZ&"`H <>@(4, `D4F*48P4@>>Z, B@:>@<@R4b (@FJ*"DFH&" L:"(".

23) ),bH,:\>@FH\ H"80, <@0,H @FJV,FH&:bH\Fb & <,FH"N, & 8@H@DZN $@:,, R,< @*>@

(@FJ*"DFH&@ BD"&@<@R>@ & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< @FJV,FH&:bH\ 8@>8D,H>Z,

&4*Z `D4F*48P44, 8@H@DZ, >, b&:b`HFb >,F@&<,FH4<Z<4. ="4$@:,, @$V4<4 @$:"FHb<4, &

8@H@DZN *,6FH&J,H LJ>8P4@>":\>"b F<,T">>"b `D4F*48P4b, b&:b`HFb FJ*@N@*FH&@ 4 <4D>Z6

BD@N@* R,D,2 H,DD4H@D4":\>@, <@D,, BD4:,0"VJ` 2@>J 4 4F8:`R4H,:\>Z, ^8@>@<4R,F84, 2@>Z.
% H"84N @$FH@bH,:\FH&"N (@FJ*"DFH&@, 8@H@D@, BD"&@<@R>@ @FJV,FH&:bH\ `D4F*48P4` &

@H>@T,>44 *,bH,:\>@FH4, @N&"HZ&",<@6 *">>@6 H,<@6, >,F@<>,>>@, *@:0>@ F@$:`*"H\

B@:@0,>4b >"FH@bV4N FH"H,6.

24) % F:JR", F@&B"*"`V,6 `D4F*48P44 $@:,, R,< @*>@(@ (@FJ*"DFH&" & @H>@T,>44 &4*@&

*,bH,:\>@FH4, @N&"HZ&",<ZN >"FH@bV4<4 FH"H\b<4, (@FJ*"DFH&" 4>*4&4*J":\>@ 4, 8@(*" ^H@

>,@$N@*4<@, F@&<,FH>@ &ZB@:>b`H B@:@0,>4b >"FH@bV4N FH"H,6.

25) 7@<4FF4b BD4>4<",H 8 F&,*,>4` P,:\ B@>bH4b " 8@>HD@:b" & <,0*J>"D@*>@< BD"&,,
2"8:`R"`VJ`Fb & H@<, RH@$Z BD4F&@4H\ >,8@H@DZ, BD"&@&Z, B@F:,*FH&4b (@FJ*"DFH&J,
`D4F*48P4b 8@H@D@(@ & @H>@T,>44 @BD,*,:,>>ZN &4*@& *,bH,:\>@FH4 4:4 b&:,>46 >,

BD42>",HFb <,0*J>"D@*>Z< BD"&@<; ^H@ B@>bH4, @N&"HZ&",H F4HJ"P44, & 8@H@DZN (@FJ*"DFH&@

@FJV,FH&:b,H `D4F*48P4` *,- L"8H@, *"0, N@Hb @>@ >, @$:"*",H `D4F*48P4,6 *,- `D,,
>"BD4<,D & F:JR", &<,T"H,:\FH&", @88JB"P44 4 >,2"8@>>@6 ">>,8F44, 8@H@DZ, >, BD42>"`HFb

<,0*J>"D@*>Z< BD"&@<. % ^H@< @H>@T,>44 7@<4FF4b B@:"(",HFb >" 8@>FJ:\H"H4&>@,

2"8:`R,>4, ;,0*J>"D@*>@(@ EJ*" B@ *,:J Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970 ) 31 /. A@ ^H@<J *,:J EJ*,
BD42>"& _0>J` !LD48J >,FJV,6 @H&,HFH&,>>@FH\ 2" F@2*">4, 4 F@ND">,>4, F4HJ"P44, 8@H@DJ`

EJ* @$Xb&4: >,2"8@>>@6, 4 JFH">@&4&, RH@ _0>"b !LD48" >,F,H @$b2"H,:\FH&@ &Z&,FH4 F&@`

"*<4>4FHD"P4` 42 ="<4$44, H,< >, <,>,,, BD4F&@4: >,8@H@DZ, BD"&@&Z, B@F:,*FH&4b

8@>HD@:`, @FJV,FH&:b,<@<J *,- L"8H@ _0>@6 !LD48@6 >"* ="<4$4,6. EJ* 2"b&4::

" G@ @$FH@bH,:\FH&@, RH@ _0>"b !LD48" J0, >, 4<,,H 8"8@(@- :4$@ BD"&@&@(@ H4HJ:" >"

JBD"&:,>4, G,DD4H@D4,6, >, @F&@$@0*",H ,, @H @$b2"H,:\FH& 4 @H&,HFH&,>>@FH4 F@(:"F>@

<,0*J>"D@*>@<J BD"&J B,D,* *DJ(4<4 (@FJ*"DFH&"<4 & F&b24 F @FJV,FH&:,>4,< ,` F&@4N

B@:>@<@R46 & @H>@T,>44 *">>@6 G,DD4H@D44. K424R,F846 8@>HD@:\ >"* H,DD4H@D4,6, "

>, FJ&,D,>4H,H 4:4 2"8@>>@FH\ @$:"*">4b - &@H @F>@&" @H&,HFH&,>>@FH4 (@FJ*"DFH&" 2"

*,6FH&4b, 2"HD"(4&"`V4, *DJ(4, (@FJ*"DFH&"" 32 /.

31/ I.C.J. Reports , 1971, p. 14.

32/ Ibid., para. 118.
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26) A@>bH4, 8@>HD@:b <@0,H H"80, 4FB@:\2@&"H\Fb & F:JR", &<,T"H,:\FH&", F H,< RH@$Z

BD4F&@4H\ @BD,*,:,>>Z, @$b2"H,:\FH&" (@FJ*"DFH&J, 8@H@D@, @FJV,FH&:b,H 8@>HD@:\ &

BD@H4&@B@FH"&:,>4, `D4F*48P44. A@* &<,T"H,:\FH&@< 2*,F\ B@>4<",HFb 8D"H8@FD@R>@,
@FJV,FH&:,>4, ^LL,8H4&>@(@ 8@>HD@:b (@FJ*"DFH&@< >"* b&:,>4b<4 4:4 &4*"<4 *,bH,:\>@FH4,
8@H@DZ, >"N@*bHFb B@* `D4F*48P4,6 *DJ(@(@ (@FJ*"DFH&". A@ <>,>4` 7@<4FF44, ,F:4 &

H"84N F:JR"bN `D4F*48P4@>>@, (@FJ*"DFH&@ *,<@>FHD4DJ,H, RH@ @>@ $Z:@ *,6FH&4H,:\>@
@HFHD">,>@ @H @FJV,FH&:,>4b F&@,6 `D4F*48P44 & @H>@T,>44 &4*@& *,bH,:\>@FH4,
@N&"HZ&",<ZN >"FH@bV4<4 FH"H\b<4, H@ 8@>HD@:4DJ`V,, (@FJ*"DFH&@ $J*,H FR4H"H\Fb >,FJV4<
@H&,HFH&,>>@FH\ 2" &ZB@:>,>4, @$b2"H,:\FH&, &@2:"(",<ZN >" >,(@ *">>Z<4 FH"H\b<4.

27) GD,H46 8D4H,D46 F@FH@4H & H@<, RH@ &4*Z *,bH,:\>@FH4, @N&"HZ&",<Z, >"FH@bV4<4

FH"H\b<4, *@:0>Z $ZH\ F@BDb0,>Z F " D4F8@< >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@

JV,D$"". ]:,<,>H D4F8" BD42&"> @(D">4R4H\ FL,DJ *">>@6 H,<Z >" ^H@6 FH"*44 D"$@HZ
7@<4FF44 H,<4 &4*"<4 *,bH,:\>@FH4, 8@H@DZ, F@BDb0,>Z F H"84< D4F8@< 4, F:,*@&"H,:\>@,
4F8:`R4H\ 42 ,, FL,DZ H"84, &4*Z *,bH,:\>@FH4, 8@H@DZ, L"8H4R,F84 >">@FbH HD">F(D">4R>Z6

JV,D$ BD4 4N @$ZR>@< @FJV,FH&:,>44, >"BD4<,D " B@:2JR4," 2"(Db2>,>4b. E:@&"
" HD">F(D">4R>Z6 JV,D$" BD,*>"2>"R"`HFb *:b H@(@, RH@$Z 4F8:`R4H\ &4*Z *,bH,:\>@FH4,
8@H@DZ, >">@FbH JV,D$ H@:\8@ >" H,DD4H@D44 (@FJ*"DFH&", & BD,*,:"N 8@H@D@6 *">>"b

*,bH,:\>@FH\ @FJV,FH&:b,HFb, 4:4 H, &4*Z *,bH,:\>@FH4, 8@H@DZ, >">@FbH JV,D$ H"8

>"2Z&",<@<J @$V,<J *@FH@b>4` 8"8 H"8@&@<J, @*>"8@ >, BD4R4>bb BD4 ^H@< 8"8@(@- :4$@
JV,D$" :`$@<J *DJ(@<J (@FJ*"DFH&J. %ZD"0,>4, " D4F8 >">,F,>4b 2>"R4H,:\>@(@
HD">F(D">4R>@(@ JV,D$"" *@:0>@ B@>4<"H\Fb 8"8 @*4> H,D<4>.

28) GD,H46 8D4H,D46 @F>@&Z&",HFb >" 2"8D,B:,>>@< & <,0*J>"D@*>@< BD"&, BD4>P4B, sic
utere tuo ut alienum non laedas ( 4FB@:\2J6 F&@, 4<JV,FH&@ H"84< @$D"2@<, RH@$Z >,
>">@F4H\ JV,D$" 4<JV,FH&J *DJ(4N). 7@<4FF4b F@(:"F>" F 9"JH,DB"NH@<, 8@H@DZ6 2"b&4:,
RH@ *">>Z6 BD4>P4B b&:b,HFb BD4<,>4<Z< 8 @H>@T,>4b< <,0*J (@FJ*"DFH&"<4 & >, <,>\T,6

FH,B,>4, R,< 8 @H>@T,>4b< <,0*J @H*,:\>Z<4 :4P"<4; @> b&:b,HFb @*>4< 42 H,N @$V4N

BD4>P4B@& BD"&", BD4<,>4<ZN & F@@H&,HFH&44 F BJ>8H@< 1 F) FH"H\4 38 EH"HJH"

;,0*J>"D@*>@(@ EJ*" 33/. E@@H&,HFH&,>>@ HD,H46 8D4H,D46 BD42>",H F&@$@*J (@FJ*"DFH&

4FB@:\2@&"H\ F&@4 D,FJDFZ & BD,*,:"N F&@,6 H,DD4H@D44, @*>"8@ H"84< @$D"2@<, RH@$Z >,
>">@F4H\ 2>"R4H,:\>@(@ JV,D$" *DJ(4< (@FJ*"DFH&"<.

29) Q,H&,DHZ6 8D4H,D46 F@FH@4H & H@<, RH@ 2>"R4H,:\>Z6 HD">F(D">4R>Z6 JV,D$ *@:0,>

$ZH\ >">,F,> & F4:J " L424R,F84N B@F:,*FH&46" H"84N &4*@& *,bH,:\>@FH4. 7@<4FF4b

F@(:"F4:"F\ & H@<, RH@ *:b BD4*">4b ^H@6 H,<, FL,DZ, B@**"`V,6Fb D,(J:4D@&">4`, @>"

*@:0>" 4F8:`R4H\ HD">F(D">4R>Z6 JV,D$, 8@H@DZ6 <@0,H $ZH\ >">,F,> B@:4H48@6 (@FJ*"DFH&
& *,>,0>@6, F@P4":\>@- ^8@>@<4R,F8@6 4:4 ">":@(4R>ZN @$:"FHbN. A@ <>,>4` 7@<4FF44,
>"4$@:,, ^LL,8H4&>Z< FB@F@$@< @(D">4R,>4b FL,DZ BD4<,>,>4b >"FH@bV4N FH"H,6 b&:b,HFb
HD,$@&">4, @ H@<, RH@$Z H"84, &4*Z *,bH,:\>@FH4 4<,:4 HD">F(D">4R>Z,
L424R,F84, B@F:,*FH&4b, 8@H@DZ, & F&@` @R,D,*\ BD4&,:4 8 >">,F,>4` 2>"R4H,:\>@(@ JV,D$".

30) ;,0*J *,bH,:\>@FH\` 4 ,, HD">F(D">4R>Z< &@2*,6FH&4,< *@:0>" $ZH\ L424R,F8"b F&b2\.
]H@ B@*D"2J<,&",H F&b2\ &,F\<" FB,P4L4R,F8@(@ &4*" - B@F:,*FH&4,, 8@H@D@, &ZH,8",H 4:4

<@0,H &ZH,8"H\ 42 F"<@(@ N"D"8H,D" *,bH,:\>@FH4 4:4 *">>@6 F4HJ"P44 ( & @H&,H >"
,FH,FH&,>>@, BD"&@). ]H@ B@*D"2J<,&",H, RH@ &4*Z *,bH,:\>@FH4, @N&"HZ&",<Z, >"FH@bV4<4

FH"H\b<4, *@:0>Z F"<4 4<,H\ L424R,F8@, 8"R,FH&@, " 4N B@F:,*FH&4b *@:0>Z &ZH,8"H\ 42

^H@(@ 8"R,FH&", " >, 2"HD"(4&"`V,(@ ^HJ *,bH,:\>@FH\ B@:4H4R,F8@(@ D,T,>4b. G"84<

@$D"2@<, F@2*">4, 2"B"F@& @DJ04b >, 4<,,H F&@4< B@F:,*FH&4,< H@, RH@ >"8@B:,>>@, @DJ04,

$J*,H 4FB@:\2@&">@ & &@,>>ZN P,:bN. 3 &F, 0, F@2*">4, H"8@(@ 2"B"F" <@0,H

N"D"8H,D42@&"H\Fb 8"8 *,bH,:\>@FH\, 8@H@D"b &F:,*FH&4, &2DZ&@@B"F>ZN 4:4 2"04("H,:\>ZN

F&@6FH& >"8@B:,>>ZN <"H,D4":@& F@BDb0,>" F &>JHD,>>, BD4FJV4< ,6 D4F8@< &@2>48>@&,>4b
8"H"FHD@L4R,F8@(@ >,FR"FH>@(@ F:JR"b.

____________

33/ Oppenheim, International Law (8th ed. by H. Lauterpacht, 1955),
vol. 1, pp. 346-347.
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EH"H\b 2

IB@HD,$:,>4, H,D<4>@&

):b P,:,6 >"FH@bV4N FH"H,6:

") " D4F8 >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$"" @N&"HZ&",H >428J`

&,D@bH>@FH\ >">,F,>4b 8"H"FHD@L4R,F8@(@ JV,D$" 4 &ZF@8J` &,D@bH>@FH\ >">,F,>4b 4>@(@
2>"R4H,:\>@(@ JV,D$";

b) " HD">F(D">4R>Z6 JV,D$" @2>"R",H JV,D$, >">,F,>>Z6 >" H,DD4H@D44 4:4 & *DJ(4N

<,FH"N, >"N@*bV4NFb B@* `D4F*48P4,6 4:4 8@>HD@:,< 8"8@(@- :4$@ (@FJ*"DFH&", 4>@(@, R,<

(@FJ*"DFH&@ BD@4FN@0*,>4b, >,2"&4F4<@ @H H@(@, 4<,`H :4 F@@H&,HFH&J`V4, (@FJ*"DFH&"

@$VJ` (D">4PJ;

F) " (@FJ*"DFH&@ BD@4FN@0*,>4b" @2>"R",H (@FJ*"DFH&@, >" H,DD4H@D44 4:4 4>Z<

@$D"2@< B@* `D4F*48P4,6 4:4 8@>HD@:,< 8@H@D@(@ @FJV,FH&:b`HFb &4*Z *,bH,:\>@FH4,
J8"2">>Z, & FH"H\, 1.

...
7@<<,>H"D46

1) AJ>8H ") F@*,D04H @BD,*,:,>4, B@>bH4b " D4F8" >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@

JV,D$"", @N&"HZ&"`V,(@ >428J` &,D@bH>@FH\ >">,F,>4b 8"H"FHD@L4R,F8@(@ JV,D$" 4 &ZF@8J`

&,D@bH>@FH\ >">,F,>4b 4>@(@ 2>"R4H,:\>@(@ JV,D$". A@ <>,>4` 7@<4FF44, &<,FH@

@BD,*,:,>4b @H*,:\>@ B@>bH4b " D4F8"", " 2"H,< " JV,D$"" P,:,F@@$D"2>@ @BD,*,:4H\

&ZD"0,>4, " D4F8 >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$"" F JR,H@< &2"4<@F&b24

<,0*J " D4F8@<" 4 " JV,D$@<", " H"80, &2"4<@F&b24 <,0*J >4<4 4

BD4:"("H,:\>Z< " 2>"R4H,:\>Z6".

2) ):b P,:,6 >"FH@bV4N FH"H,6 &ZD"0,>4, " D4F8 >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@

JV,D$"" 8"F",HFb F@&@8JB>@(@ ^LL,8H" &,D@bH>@FH4 8"8@6- :4$@ "&"D44 4 <"FTH"$@& ,,

&D,*>ZN B@F:,*FH&46. A@^H@<J 4<,>>@ F@&@8JB>Z6 ^LL,8H " D4F8"" 4 " JV,D$"" JFH">"&:4&",H

^H@H B@D@(. % ^H@< @H>@T,>44 7@<4FF4b @B4D":"F\ >" 7@*,8F B@&,*,>4b BD4 "&"D46>@<

2"(Db2>,>44 HD">F(D">4R>ZN &>JHD,>>4N &@* 34/, BD4>bHZ6 +&D@B,6F8@6 ^8@>@<4R,F8@6

8@<4FF4,6 >" ,, F@D@8 BbH@6 F,FF44 & 1990 (@*J. % F@@H&,HFH&44 F BJ>8H@< f) FH"H\4 1
7@*,8F" B@&,*,>4b "’ D4F8’ @2>"R",H F@&@8JB>Z6 ^LL,8H &,D@bH>@FH4 >,0,:"H,:\>@(@ b&:,>4b

4 ,(@ <"FTH"$@&". A@ <>,>4` 7@<4FF44, @BD,*,:,>4,, @F>@&Z&"`V,,Fb >" F@&@8JB>@<

^LL,8H, " D4F8"" 4 " JV,D$"", b&:b,HFb $@:,, P,:,F@@$D"2>Z< *:b >"FH@bV4N FH"H,6, BD4R,<

^H@H F@&@8JB>Z6 ^LL,8H *@:0,> *@FH4R\ H"8@(@ JD@&>b, 8"8@6 FR4H",HFb 2>"R4H,:\>Z<.
% 7@<4FF44 $@:\T4>FH&@ ,, R:,>@& &ZF8"2":4 <>,>4, @ H@<, RH@ @$b2"H,:\FH&" B@

BD,*@H&D"V,>4`, >":"(",<Z, >" (@FJ*"DFH&@, *@:0>Z $ZH\ >, H@:\8@ @$@F>@&">>Z<4, >@ 4 &

*@FH"H@R>@6 FH,B,>4 @(D">4R,>>Z<4, F H,< RH@$Z >, JFH">"&:4&"H\ H"84N @$b2"H,:\FH& &

@H>@T,>44 B@RH4 :`$@(@ &4*" *,bH,:\>@FH4, B@F8@:\8J @$FJ0*",<Z, &4*Z *,bH,:\>@FH4 >,

2"BD,V,>Z <,0*J>"D@*>Z< BD"&@<. O,:\ F@FH@4H & *@FH40,>44 $":">F" <,0*J 4>H,D,F"<4

F@@H&,HFH&J`V4N (@FJ*"DFH&.

____________

34/ E/ECE/1225 - ECE/ENVWA/16.
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3) E@*,D0"V,,Fb & BD,*Z*JV,< BJ>8H, @BD,*,:,>4, B@2&@:b,H JFH">@&4H\ P,:Z6 FB,8HD

&2"4<@F&b2,6 <,0*J " D4F8@<" 4 " JV,D$@<", &F, 42 8@H@DZN *@FH4(>JH JD@&>b

" 2>"R4H,:\>ZN". ]H@ @BD,*,:,>4, JFH">"&:4&",H *&" BD,*,:", <,0*J 8@H@DZ<4 >"N@*bHFb

&4*Z *,bH,:\>@FH4, BD,*JF<@HD,>>Z, >"FH@bV4<4 FH"H\b<4. ?*>4< 42 BD,*,:@& b&:b,HFb

>428"b &,D@bH>@FH\ >">,F,>4b 8"H"FHD@L4R,F8@(@ JV,D$". 7"8 BD"&4:@, ^H@ b&:b,HFb

N"D"8H,D>Z< *:b F&,DN@B"F>ZN &4*@& *,bH,:\>@FH4. )DJ(4< BD,*,:@< b&:b,HFb &ZF@8"b

&,D@bH>@FH\ >">,F,>4b 4>@(@ 2>"R4H,:\>@(@ JV,D$". ]H@ &8:`R",H &4*Z *,bH,:\>@FH4,
8@H@DZ, F@BDb0,>Z F &ZF@8@6 &,D@bH>@FH\` >">,F,>4b JV,D$", 8@H@DZ6 N@Hb 4 >, b&:b,HFb

8"H"FHD@L4R,F84<, >@ &F, 0, 2>"R4H,:,>. ?*>"8@ ^H@ 4F8:`R",H &4*Z *,bH,:\>@FH4,
F@BDb0,>>Z, F &,F\<" >428@6 &,D@bH>@FH\` >">,F,>4b 2>"R4H,:\>@(@ HD">F(D">4R>@(@ JV,D$".
E:@&@ " @N&"HZ&",H", F@*,D0"V,,Fb & B,D&@6 FHD@8,, BD42&">@ &Z*,:4H\ >"<,D,>4,, F@(:"F>@

8@H@D@<J *">>@, @BD,*,:,>4, @$,FB,R4&",H FB,8HD, & BD,*,:"N 8@H@D@(@ >"N@*bHFb &4*Z

*,bH,:\>@FH4, BD,*JF<@HD,>>Z, >"FH@bV4<4 FH"H\b<4.

4) QH@ 8"F",HFb F<ZF:" F:@&" " 2>"R4H,:\>Z6", H@ 7@<4FF4b @F@2>",H, RH@ @> b&:b,HFb

>,bF>Z< 4 RH@ ,(@ BD4*,HFb @BD,*,:bH\ & 8"0*@< 8@>8D,H>@< F:JR",. ]H@ & $@:\T,6 <,D,

F&b2">@ F L"8H4R,F84<4 F@@$D"0,>4b<4, R,< F BD"&@&Z< @BD,*,:,>4,<. E:,*J,H B@>4<"H\,
RH@ &ZD"0,>4, " 2>"R4H,:\>Z6" @2>"R",H >,RH@ $@:\T,,, R,< F:@&@ " B@**"`V,,Fb

@$>"DJ0,>4`", >@ >,RH@ <,>\T,,, R,< F:@&" " F,D\,2>Z6" 4:4 " FJV,FH&,>>Z6".
AD4R4>,>>Z6 JV,D$ *@:0,> @8"2Z&"H\ *,6FH&4H,:\>@ &D,*>@, &@2*,6FH&4, >", >"BD4<,D,
2*@D@&\, R,:@&,8", BD@<ZT:,>>@FH\, 4<JV,FH&@, @8DJ0"`VJ` FD,*J 4:4 F,:\F8@, N@2b6FH&@ &

*DJ(4N (@FJ*"DFH&"N. G"8@, &D,*>@, &@2*,6FH&4, *@:0>@ B@**"&"H\Fb @BD,*,:,>4` F B@<@V\`

L"8H4R,F84N 4 @$X,8H4&>ZN FH">*"DH@&.

5) 7@<4FF4b B@>4<",H, RH@ ^8@:@(4R,F8@, ,*4>FH&@ B:">,HZ >, F@@H&,HFH&J,H B@:4H4R,F84<

(D">4P"<. 7@<4FF4b 2>",H, RH@ >,BD,DZ&>@ @8"2Z&",HFb &2"4<>@, &@2*,6FH&4, >" (@FJ*"DFH&"

&F:,*FH&4, 4N 2"8@>>@6 *,bH,:\>@FH4 & BD,*,:"N 4N F@$FH&,>>@6 H,DD4H@D44. G"8@, &2"4<>@,

&@2*,6FH&4,, ,F:4 @>@ >, *@FH4(",H JD@&>b " 2>"R4H,:\>@(@", FR4H",HFb H,DB4<Z<. E JR,H@<

H@(@, RH@ @$b2"H,:\FH&", &@2:"(",<Z, >" (@FJ*"DFH&" >"FH@bV4<4 FH"H\b<4, 8"F"`HFb H,N &4*@&

*,bH,:\>@FH4, 8@H@DZ, >, 2"BD,V,>Z <,0*J>"D@*>Z< BD"&@<, 7@<4FF4b FR4H",H, RH@ B@D@(

>,H,DB4<@FH4 8 JV,D$J >, <@0,H $ZH\ JFH">@&:,> >40, " 2>"R4H,:\>@(@".

6) A@D@( " 2>"R4H,:\>@FH4", 8"8 BD,*FH"&:b,HFb, B@:JR4: FJV,FH&,>>J` B@**,D08J &

<,0*J>"D@*>@< BD"&, & L@D<, HD,$@&">4b BD4>4<"H\ BD,&,>H4&>Z, <,DZ 4:4 &@2:"("H\

<"H,D4":\>J` @H&,HFH&,>>@FH\. % D,T,>44 B@ *,:J Trail Smelter "D$4HD"0>Z6 FJ*

&@2:@04: <"H,D4":\>J` @H&,HFH&,>>@FH\ H@:\8@ & F:JR",, 8@(*" &@2>48"`H " F,D\,2>Z,

B@F:,*FH&4b" 35 /. A@ *,:J Lake Lanoux "D$4HD"0>Z6 FJ* @H<,H4:, RH@ BD4>P4B,
2"BD,V"`V46 D"FB@:@0,>>@<J &&,DN B@ H,R,>4` (@FJ*"DFH&J @H&@*4H\ &@*Z, BD4<,>b,HFb

H@:\8@ H@(*", 8@(*" D"FB@:@0,>>@<J &>42 B@ H,R,>4` (@FJ*"DFH&J $Z: >">,F,> (gravement)
" F,D\,2>Z6" JV,D$ 36/. % Db*, 8@>&,>P46 H"80, 4FB@:\2J`HFb &ZD"0,>4b " 2>"R4H,:\>Z6",

_______________

35/ United Nations, Reports of International Arbitral Awards , vol. 3,
p. 1965.

36/ Ibid ., vol. 12, p. 308.
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" F,D\,2>Z6" 4:4 " FJV,FH&,>>Z6" & 8"R,FH&, @BD,*,:,>4b ^H@(@ B@D@(" 37/. %ZD"0,>4,

" 2>"R4H,:\>Z6" H"80, 4FB@:\2J,HFb & *DJ(4N BD"&@&ZN *@8J<,>H"N 4 &@ &>JHD4(@FJ*"DFH&,>>@<

2"8@>@*"H,:\FH&, 38/.

7) 7@<4FF4b H"80, FR4H",H, RH@ &ZD"0,>4, " 2>"R4H,:\>Z6", N@Hb 4 @BD,*,:b,HFb

L"8H4R,F84<4 4 @$X,8H4&>Z<4 8D4H,D4b<4, H"80, F&b2">@ F @BD,*,:,>4,< FH@4<@FH4, 8@H@D"b

2"&4F4H @H @$FH@bH,:\FH& 8"0*@(@ 8@>8D,H>@(@ *,:" 4 B,D4@*", & H,R,>4, 8@H@D@(@

BD@42&@*4HFb H"8@, @BD,*,:,>4,. ="BD4<,D, 8"8"b- :4$@ 8@>8D,H>"b B@H,Db & 8"8@,- :4$@

8@>8D,H>@, &D,<b <@0,H 4 >, FR4H"H\Fb " 2>"R4H,:\>@6", B@F8@:\8J & *">>@, 8@>8D,H>@, &D,<b

>"JR>@, B@2>">4, 4:4 B@>4<">4, R,:@&,8@<, 8"F"`V,,Fb 8"8@(@- :4$@ 8@>8D,H>@(@ D,FJDF", >,

*@FH4(:4 H@(@ JD@&>b, >" 8@H@D@< *">>@<J 8@>8D,H>@<J D,FJDFJ BD4*"&":@F\ $Z $@:\T@,

2>"R,>4,. ?*>"8@ B@ BD@T,FH&44 >,8@H@D@(@ &D,<,>4 ^H" H@R8" 2D,>4b <@0,H 42<,>4H\Fb, 4

H@H 0, JV,D$ <@0,H J0, FR4H"H\Fb " 2>"R4H,:\>Z<".

_______________

37/ E<., >"BD4<,D, BJ>8H 2 FH"H\4 4 7@>&,>P44 @ D,(J:4D@&">44 @F&@,>4b
<4>,D":\>ZN D,FJDF@& !>H"D8H484, BD4>bH@6 2 4`>b 1988 (@*", International Legal
Materials , vol. 28, p. 868; BJ>8HZ 1 4 2 FH"H\4 2 7@>&,>P44 @$ @P,>8, &@2*,6FH&4b
>" @8DJ0"`VJ` FD,*J & HD">F(D">4R>@< 8@>H,8FH,, BD4>bH@6 25 L,&D":b 1991 (@*",
E/ECE/1250, &@FBD@42&@*4HFb & International Legal Materials , vol. 30, p. 800;
FH"H\` 1 b) 7@*,8F" B@&,*,>4b BD4 "&"D46>@< 2"(Db2>,>44 HD">F(D">4R>ZN &>JHD,>>4N &@*,
BD4>bH@(@ & 1990 (@*J (E/ECE/1225).

38/ E<., >"BD4<,D, BJ>8HZ 1 4 2 B@FH">@&:b`V,6 R"FH4 D,2@:`P44 2995 (XXVII)
',>,D":\>@6 !FF"<$:,4, 8"F"`V,6Fb F@HDJ*>4R,FH&" <,0*J (@FJ*"DFH&"<4 & @$:"FH4
@8DJ0"`V,6 FD,*Z, ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, *&"*P"H\ F,*\<"b F,FF4b,
)@B@:>,>4, 30, FHD. 42 (1973); Recommendation of the Council of the
Organization for Economic Co-operation and Development on Principles Concerning
Transfrontier Pollution, 1974, Para. 6, OECD, Non-Discrimination in Relations to
Transfrontier Pollution: Leading OECD Documents , p. 35, (1978), &@FBD@42&@*4HFb

H"80, & International Legal Materials , vol. 14, p. 246, (1975); M,:\F4>8F84,
BD"&4:" 4FB@:\2@&">4b &@* <,0*J>"D@*>ZN D,8, FH"H\b 10, International Law
Association, Report of the 52d Conference (Helsinki, 1966), p. 496 (1967); 4

FH"H\` 5 BD@,8H" 8@>&,>P44 @ BD@<ZT:,>>@< 4 F,:\F8@N@2b6FH&,>>@< 4FB@:\2@&">44

<,0*J>"D@*>ZN D,8 4 @2,D, B@*(@H@&:,>>@(@ ;,0"<,D48">F84< `D4*4R,F84< 8@<4H,H@< &
1965 (@*J, OAS, Rios y Lagos Internationales , p. 132 (4th ed. 1971).

E<. H"80, ;,<@D">*J< @ >"<,D,>4bN & @H>@T,>44 HD">F(D">4R>@(@ 2"(Db2>,>4b &@2*JN"
<,0*J E@,*4>,>>Z<4 SH"H"<4 !<,D484 4 7">"*@6 @H 1980 (@*", 32 U.S.T., p. 2541,
T.I.A.S. No. 9856; 4 E@(:"T,>4, <,0*J ;,8F48@6 4 E@,*4>,>>Z<4 SH"H"<4 !<,D484 @
F@HDJ*>4R,FH&, & D,T,>44 ^8@:@(4R,F84N BD@$:,< & BD4(D">4R>ZN D"6@>"N @H 1983 (@*",
FH"H\b 7, &@FBD@42&@*4<@, & International Legal Materials , vol. 22, p. 1025 (1983).

E@,*4>,>>Z, SH"HZ !<,D484 H"80, 4FB@:\2@&":4 &ZD"0,>4, "significant" & F&@,<
&>JHD4(@FJ*"DFH&,>>@< 2"8@>@*"H,:\FH&,, 8"F"`V,<Fb ^8@:@(4R,F84N BD@$:,<. E<. American
Law Institute, Restatement of the Law , Section 601, Reporter’s Note 3,
pp. 111-112.
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8) % BJ>8H, b) " HD">F(D">4R>Z6 JV,D$" @BD,*,:b,HFb 8"8 @2>"R"`V46 JV,D$, >">,>F,>>Z6

>" H,DD4H@D44 4:4 & *DJ(4N <,FH"N, >"N@bV4NFb B@* `D4F*48P4,6 4:4 8@>HD@:,< 8"8@(@- :4$@

(@FJ*"DFH&", 4>@(@, R,< (@FJ*"DFH&@ BD@4FN@0*,>4b, >,2"&4F4<@ @H H@(@, 4<,`H :4

F@@H&,HFH&J`V4, (@FJ*"DFH&" @$VJ` (D">4PJ. ]H@ @BD,*,:,>4, &8:`R",H, B@<4<@ H4B4R>@(@

FP,>"D4b *,bH,:\>@FH4 & BD,*,:"N 8"8@(@- :4$@ (@FJ*"DFH&", 4<,`V,6 &D,*>Z, B@F:,*FH&4b *:b

*DJ(@(@ (@FJ*"DFH&", &4*Z *,bH,:\>@FH4, @FJV,FH&:b,<Z, B@* `D4F*48P4,6 4:4 8@>HD@:,<

(@FJ*"DFH&", >"BD4<,D & @H8DZH@< <@D,, 8@H@DZ, &@2*,6FH&J`H >" H,DD4H@D4` *DJ(@(@

(@FJ*"DFH&", 4:4 & <,FH"N B@* ,(@ `D4F*48P4,6 4:4 8@>HD@:,<. ?>@ &8:`R",H, >"BD4<,D,
&D,*>@, &@2*,6FH&4, >" FJ*" 4:4 B:"HL@D<Z *DJ(4N (@FJ*"DFH& & @H8DZH@< <@D,. ?>@ H"80,

$J*,H &8:`R"H\ &4*Z *,bH,:\>@FH4, @FJV,FH&:b,<Z, >" H,DD4H@D44 (@FJ*"DFH&" 4 4<,`V4,

&D,*>Z, B@F:,*FH&4b *:b, >"BD4<,D, FJ*@& 4:4 B:"HL@D< *DJ(@(@ (@FJ*"DFH&" & @H8DZH@<

<@D,. 7@<4FF4b >, <@0,H BD,*&4*,H\ &F, &@2<@0>Z, $J*JV4, L@D<Z " HD">F(D">4R>@(@

JV,D$"". ?*>"8@ @>" N@H,:" $Z B@bF>4H\, RH@ ,, >"<,D,>4, 2"8:`R",HFb & H@<, RH@$Z @>"

<@(:" BD@&,FH4 R,H8@, D"2:4R4, <,0*J (@FJ*"DFH&@<, 8@H@D@<J BD4B4FZ&",HFb *,bH,:\>@FH\,
@N&"HZ&",<"b >"FH@bV4<4 FH"H\b<4, 4 (@FJ*"DFH&@<, 8@H@D@, 4FBZHZ&",H &D,*>@, &@2*,6FH&4,.
C"2*,:,>4, 2*,F\ BD@N@*4H B@ H,DD4H@D4":\>Z< (D">4P"<, `D4F*48P4@>>Z< (D">4P"< 4

(D">4P"< @FJV,FH&:,>4b 8@>HD@:b. A@^H@<J H,D<4> " 2>"R4H,:\>Z6" & &ZD"0,>44

" 2>"R4H,:\>Z6 JV,D$" *@:0,> B@>4<"H\Fb & 8@>H,8FH, &ZD"0,>4b " >" H,DD4H@D44 4:4 4>Z<

@$D"2@< B@* `D4F*48P4,6 4:4 8@>HD@:,<", 8@H@DZ6 4FB@:\2J,HFb & FH"H\, 1.

9) % BJ>8H, F) H,D<4> " (@FJ*"DFH&@ BD@4FN@0*,>4b" @BD,*,:b,HFb 8"8 (@FJ*"DFH&@, >"

H,DD4H@D44 4:4 4>Z< @$D"2@< B@* `D4F*48P4,6 4:4 8@>HD@:,< 8@H@D@(@ @FJV,FH&:b`HFb &4*Z

*,bH,:\>@FH4, J8"2">>Z, & FH"H\, 1. ]H@ @BD,*,:,>4, (@&@D4H F"<@ 2" F,$b. % H,N F:JR"bN,
8@(*" D,R\ 4*,H @ >,F8@:\84N " (@FJ*"DFH&"N BD@4FN@0*,>4b", @>4 & 4>*4&4*J":\>@< B@Db*8, 4

F@&<,FH>@, & 2"&4F4<@FH4 @H F:JR"b, &ZB@:>b`H B@:@0,>4b >"FH@bV4N FH"H,6.

-----


