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The neeting was called to order at 3.05 p. m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Ecuador (continued) (CAT/C 20/ Add. 1)

1. At the invitation of the Chairman, M. Pinoargote, M. Riofrio and
M. Anda (Ecuador) took seats at the Conmittee table.

2. M. PINOARGOTE (Ecuador) said he agreed with the nenbers of the Conmittee
that the report submtted by his country (CAT/C/ 20/ Add. 1) was rat her
i ncomplete. In his replies, he would try to clarify and explain the situation

i n Ecuador. However, he enphasized that, although there were many sel ective
om ssions in the report, that was not because Ecuador was trying to hide

sonet hing, but a result of the problemof reporting at a given tinme during the
ongoi ng process of reform which had been nmade necessary by the years of

di ct at or shi p.

3. For exanple, there was a significant |egislative reformunder way which
had not been nentioned in the second periodic report. In Decenber 1992, the
Nati onal Congress had adopted new refornms relating primarily to the judiciary.
They were far-reaching reforns, but they were not all in force as yet. One

exanpl e was the new net hod by which nenbers of the Supreme Court of Justice
woul d be appointed. A two-thirds majority was needed in the National Congress
for themto be appointed, whereas fornmerly a sinple nmgjority had been
required. In a multiparty system such as that of Ecuador, the judiciary had,
however, been nonopolized by a single party. Henceforth that was no | onger
possi bl e. Consensus anong all political forces was needed to ensure that the
nmenbers of the Supreme Court were sel ected according to the new rul es.

4, Furthernore, the "third instance" in the judiciary had been aboli shed.
Previously, appeals could be made to a "third instance" and cases had | asted
for years. At present, the Suprene Court no |onger acted as a court of third
i nstance, but as a Court of Appeal and a Constitutional Court.

5. The present Governnent paid close attention to all natters relating to
the Constitution, contrary to what had happened during the dictatorship, which
had [ asted until 1983. Many | aws had been enacted, introducing refornms of al
ki nds, and new steps were being taken to ensure that all neasures adopted were
in accordance with the Constitution. |In that context, reforns of many |aws
and of the Code of Penal Procedure and the Code of G vil Procedure were now
under way.

6. The renewed denocratic |egislative process had led to increased
participation, not only by | awrakers, but also by society as a whole. Many
academ cs were nenbers of special conmittees, such as the one set up to anend
t he Code of Penal Procedure.

7. There were two sets of problens with regard to the Code of Pena
Procedure. First of all, there were doctrinal conflicts between experts and
trends in crimnal |aw over the reforms under way. There were also vested
interests at stake, including those of the police, which had hanpered the
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enforcenent of judicial decisions during the dictatorship. Nevertheless, the
stage had been set so that the guilty parties nmight be brought to justice and,
above all, so that mlitary judges could deal only with of fences comitted by
mlitary personnel in the exercise of their functions. Conflicts of
jurisdiction were thus not so frequent.

8. He described the institutional structure of Ecuador's forner
dictatorship. 1t had been a great deal nore than sinply a persona
dictatorship. At the time, nany | aws had been enacted to guarantee the
impunity of mlitary | eaders. The transition froma dictatorship to denocracy
had been very difficult. In addition to the obvious political problens, the
long-term | egislative process now under way took tinme and still had not been
conpl eted. Wat was nore, the country had been deeply shocked by the Restrepo
case, when the corrupt police chief had fled after |earning that a warrant had
been issued for his arrest. After that case, neasures had been taken that
were not yet fully operational, but were hel ping the country to progress even
t hough the process was slow and difficult.

9. O her problens that were plaguing the reform process included the
country's econony and, in Congress, the inportance of the Privatization Act.
That inportant issue under consideration by the Congress had somewhat diverted
attention fromanmendnents to the Code of Penal Procedure and the Code of G vi
Procedure, anong others. A specific exanple of the effect of economc
qguestions on political and legal natters was the proposal to appoint an
Onbudsman responsi bl e for human rights issues, which was regarded as an

i mportant step for the country. Purely econom c reasons were behind the
failure to create the post. Economi c problens had once again taken
precedence. He was, however, optinistic, taking encouragenment fromthe fact
that the question had at |east been considered.

10. Repl ying to sonme specific questions raised by the Coomittee, he said
that, in the event of a conflict between a provision of domestic |aw and an

i nternational standard, the international standard took precedence. Another
qgquestion had related to the apparent contradiction between the Constitution,
under which police custody could | ast 24 hours, and the Code of Pena
Procedure, under which the period was 48 hours. According to a decision
handed down by the Court of Constitutional Quarantees, the Constitution took
precedence and the period was therefore 24 hours. Wth regard to the rights
of the defence, any detainee could contact his | egal counsel; that was a right
guaranteed by the Constitution

11. Referring to investigations and the role of the police, he said that
pre-trial investigations were the responsibility of the police and that the
j udge conducted investigations during the trial. The fact that conplaints

about the conduct of a police officer were filed with the police was only an
apparent contradiction. Even if abuses continued, the police remained the
authority to which conplaints were nmade

12. Wth regard to drug-related crinmes, the nost delicate problens arose in
smal | towns, where applications for habeas corpus were subnmitted to the mayor.
Maj or drug traffickers were sonmetines able to avoid justice by getting the
mayor to release them A new Act which applied only to drug trafficking had
been promulgated in 1991 to deal with that situation. The Act, which had al so
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not been referred to in the report, established a special procedure for that
kind of crime to prevent habeas corpus from providing a way out for such
crimnals. There had been a lively doctrinal debate on the abolition of
habeas corpus for drug traffickers; a great deal of political pressure had
been exerted to oppose the nmeasure. However, as drug trafficking had expanded
consi derably and as Ecuador was increasingly being used as a stopover for the
international traffic, that exceptional procedure had finally been adopted.

Mor eover, the problemwas so serious that the United States of Anerica and the
Eur opean Community had concl uded special agreements with the Andean countries
to conmbat the drug traffic. |In addition to trade and econom ¢ neasures, it
had been necessary to adopt for | egal and penal provisions and, in individua
cases, the power to grant habeas corpus had been taken out of the hands of
mayors. That was the only exception to the principle of habeas corpus
permitted i n Ecuador

13. As to the conpensation of victinms, anmendnents to the Penal Code were
bei ng di scussed, but still had not been adopted. Wth regard to renedies
available to victinms of human rights violations, it had al ready been stated

t hat such persons could appeal to the ordinary courts, the Court of
Constitutional Guarantees, the Conm ssion on Human Rights of the Congress or
the Sub-Secretariat of Justice of the Mnistry of the Interior. |In that
context, what was the role of the Commi ssion on Human Ri ghts of the Congress?
I n Ecuador, there was no single body responsible for human rights issues; it
had been deci ded that various types of renedi es should be available. In that
connection, the work of the Court of Constitutional QGuarantees was very

i mportant and the role of the Comm ssion on Human Ri ghts of the Congress was
to strengthen and suppl enent that work. Since human rights violations were
often commtted by public officials, police officers or nmenbers of the
mlitary, the Sub-Secretariat of Justice had recently been set up in the
Mnistry of the Interior in addition to the two above-nenti oned bodi es. Human
rights remedies were thus available in the three branches of Government. It
was still possible to appeal to the Attoreney-General's O fice and, anong
others, to the prosecutors in the various districts, who referred cases to the
conpetent judicial authorities. A wide range of parallel renedies was

del i berately made avail able not to conplicate, but to facilitate the

subm ssi on of conplaints by persons whose human ri ghts had been vi ol at ed.

14. The establishment of a Judicial Police should be an inportant step
towards the eradication of torture. The Regul ations of 7 August 1992,
nmentioned in the report, organized the operation of the technical body which
was responsible for carrying out the orders of magi strates, judges and public
officials of the Attorney-General's Ofice. Courses had already been

organi zed to provide the necessary training for public officials who would
work in the body which would be responsible for crimninal investigations

i nstead of the National Police, which, in the past, had been guilty of hunman
rights violations and had had genui ne professional torturers in its ranks.
The Judicial Police would be conposed of persons with a university education
| awyers, for exanple, and the courses to be organized for them and their
recrui tnent, had been announced in the press. Nevertheless, the process was
still continuing and the | ong-awaited Judicial Police was still not operating
i ndependently, with the result that the CGinme Investigation Ofice, whose
reputati on was not very good, continued to deal with crimnal matters. The
hi ghly technical nature of the future specialized police body would require
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massi ve investnents (for laboratories, etc.), which were difficult to make at

present. It was al so undeni able that some persons were agai nst the
est abl i shnent of the Judicial Police and opposed it on different pretexts.
That was why the Judicial Police was still w thout resources or facilities,

al though it did exist on paper. The Governnent could very well have taken the
easy way out and sinply given a new nane to an old institution, but it had
refused to do so, preferring to proceed slowy, but surely. Wat was at stake
was not only to protect the human rights of persons who could not defend

t henmsel ves, but also to prevent people with influence, nanely, high-ranking
public officials, politicians, police and arny officers, fromusing their
power and the contacts available to themto escape justice, as had
unfortunately often been the case in the past. Adnittedly, that did not nean
that the situation would be perfect once the Judicial Police was operational,
but at least its activities would be nore in [ine with what the
Attorney-CGeneral's Ofice and the public expected of it. There was

consi derabl e eagerness for the new, inproved police service to begin
operations, after delays caused by the above-nentioned factors, and he hoped
that international pressure and, in particular, the interest shown by the
Conmi ttee woul d encourage the CGovernment to persist with its project.

15. Wth regard to the additional information requested on certain cases, he
had received information only on sonme of the cases submitted by Amesty
International. The Mnistry of the Interior was still investigating others.
In the first place, the allegations made by M. Cabascango were groundl ess, as
he had never been under investigation. A group of indigenous persons had

i ndeed been arrested for causing a public disturbance, but there had been no

i nvestigation. M. Cabascango and the other indigenous persons had not been
ill-treated and it had been established that there was no evidence of blows or
ill-treatment on their bodies. Furthernore, they had not | odged any

conpl aints or provided any medical certificates.

16. The case of M. Bustos was different. The Mnistry of the Interior had
given no information, but the Government Procurator's Ofice had stated that
M. Bustos had suffered injuries. He hinself had no further information on
the case nor on that of M. Chauvin, who had not supplied the information
requested so that responsibility could be established. It had been inpossible
to determ ne whether M. Aguilera Lopez had been subjected to ill-treatnent.

It had been pointed out that the superficial bruising on his body could have
happened before he had been detained. The autopsy had al so indicated the
presence of neningococci in his body, as well as various other health

pr obl emns.

17. He wel coned the seriousness with which the Conmittee had considered his
country's report. Al though he had been unable to answer all its questions, he
assured it that the President of Ecuador was deeply concerned about hunan
rights and was determned to maintain and devel op the human rights tradition
in the country. He would be sure to informhis Governnment of all the
observations and suggestions made and the shortconings highlighted so that it
woul d speed up the process of legislative and adninistrative reformand, next
time, send the Conmttee a nore conprehensive report.
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18. M. LORENZO (Country Rapporteur), noting the wi sh expressed by the
representative of Ecuador that, in future his country's reports should be nore
conpr ehensi ve and that torture should be conbated nore efficiently, suggested
that the Government of Ecuador should create a inter-ministerial body in which
the ministries concerned, together with the Congress, the Attorney-General's
Ofice, etc., and non-governnental organizations, would be represented. That
ki nd of body, which had already been set up in other countries, could
undertake to ensure that nore detailed reports were subnitted to human rights
bodi es of the United Nations and other international organizations and that

t he recomendati ons nmade by those bodies were foll owed up.

19. The del egation of Ecuador withdrew.

The public neeting was suspended at 4.05 p.m for consideration of the
draft conclusions on the second periodic report of Ecuador; it resuned at
5.05 p.m

The Conmittee's conclusions on the second periodic report of Ecuador
(CAT/ T/ 20/ Add. 1)

20. At the invitation of the Chairman, the del egati on of Ecuador took seats
at the Committee table.

21. M. LORENZO (Country Rapporteur) read out the Committee's conclusions to
t he del egati on of Ecuador

"1, The Conmittee against Torture considered the periodic report of
Ecuador at its 164th and 165th neetings, on 15 Novenber 1993, and adopted
the foll owi ng concl usi ons:

|. Ilntroduction

2. The Conmittee thanks the State party for its report and its sincere
cooperation in the constructive dial ogue established with the Comittee.
It takes note of the information subrmitted in the report and in the ora

i ntroduction by the del egati on of Ecuador

3. Ecuador has fulfilled its obligation to subnmit a periodic report
under article 19 of the Convention. |Its next report is due on
29 April 1997.

I1. Positive aspects

4, The Conmittee appreciates the firmcomitnment of the Governnent of
Ecuador to the pronotion and protection of human rights and in particul ar
its efforts to eradicate all forns of torture.

5. It also appreciates the efforts made by Ecuador to nodernize its

| egi slation (Constitution, Penal Code, Code of Penal Procedure and Act on
the Attorney-Ceneral's Ofice) and to establish a Judicial Police, which
will be the only public body responsible for crimnal investigation,

under the direct supervision of independent magi strates.
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I1l. Subjects of concern
6. The Conmittee is neverthel ess concerned by the many all egati ons

recei ved fromvarious non-governmental organizations concerning torture,
which is reportedly practised in a nunber of places of detention and
prisons, particularly in the prem ses of the Crinme Investigation Ofice
(A D).

7. The Conmittee is also concerned by the fact that no action has been
taken on several of the recommendations it nade to Ecuador in 1991, in
particul ar those ainmed at bringing all custodial nmeasures (arrest
warrants, habeas corpus) under the direct responsibility of independent
nmenbers of the judiciary. |In general, the Conmrittee is concerned by the
l[imtations which appear to be placed on the powers of the courts in
Ecuador and by the existence of public officials referred to as 'judges
who are enpowered to try cases without belonging to the judiciary and
consequently do not provide safeguards of independence.

V. Recommendati ons

8. The Conmittee reconmends that Ecuador take fundanmental and urgent
steps for the conplete eradication of torture and other simlar
treatnent. To that end, the Governnent should ensure that all forns of
torture as defined in article 1 of the Convention are offences under
crimnal |aw

9. The Conmittee al so encourages Ecuador to inplenent, within a
reasonabl e period, the |egislative refornms undertaken to place the
crimnal justice system (fromthe investigation of offences to the
serving of sentences) under the supervision of independent nenbers of the
judiciary and ensure that they can quickly investigate reported or
suspected torture or ill-treatnent."

22. M. PINOARGOTE ( Ecuador) congratul ated the Committee on the fairness of
the conclusions it had formul ated and promi sed to reconmend that the
CGovernment of his country should prepare nore conprehensive reports in future.

The neeting rose at 5.15 p. m




