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EH"H\bEH"H\b 13

E@D"2<,D>@FH\E@D"2<,D>@FH\

9`$"b9`$"b 8@>HD<,D"8@>HD<,D", BD4>4<",<"bBD4>4<",<"b B@H,DB,&T4<B@H,DB,&T4< (@FJ*"DFH&@<(@FJ*"DFH&@<, >,>, *@:0>"*@:0>" $ZH\$ZH\

>,F@D"2<,D>">,F@D"2<,D>" FH,B,>4FH,B,>4 Hb0,FH4Hb0,FH4 <,0*J>"D@*><,0*J>"D@*>o- BD@H4&@BD"&>@(@BD@H4&@BD"&>@(@ *,b>4b*,b>4b 44 ,(@,(@

B@F:,*FH&46B@F:,*FH&46 *:b*:b B@H,DB,&T,(@B@H,DB,&T,(@ (@FJ*"DFH&"(@FJ*"DFH&".

7@<<,>H"D46

1) =,@$N@*4<@FH\ JR,H" F@D"2<,D>@FH4 & D"<8"N BD"&@&@(@ D,04<" 8@>HD<,D T4D@8@

BD42>",HFb H,@D4,6 4 BD"8H48@6 <,0*J>"D@*>@(@ BD"&". A@>bH4, F@D"2<,D>@FH4 J0, $@:,,

4:4 <,>,, R,H8@ BD4FJHFH&@&":@ & >"JR>ZN HDJ*"N F,<>"*P"H@(@, &@F,<>"*P"H@(@ 4

*,&bH>"*P"H@(@ &,8@& 1/. #@:\T4>FH&@ "&H@D@& *&"*P"H@(@ FH@:,H4b, N@Hb 4 >, &F, 42

1/ ]H@ B@>bH4, bF>@ BD4FJHFH&J,H & *@8HD4>,, &Z*&4>JH@6, >"BD4<,D, 'D@P4,<,
%"HH,:,< 4 K4::4<@D@<, 8@H@D"b (:"F4H, RH@ H@&"DZ, 8@>L4F8@&">>Z, & B@Db*8,

D,BDec F":46, ^8FBD@BD44DJ`HFb B@H,DB,&T4< FJ&,D,>@< >" 2"8@>>@< @F>@&">44, " B@F8@:\8J
>,@$N@*4<@ B@("F4H\ @$D"2@&"&T46Fb B,D&@>"R":\>Z6 *@:( 4 B@8DZH\ D"FN@*Z, F&b2">>Z, F
D,BDec F":4b<4; @FH"&T4,Fb FD,*FH&" *@:0>Z $ZH\ &@2&D"V,>Z BD"&4H,:\FH&J B@**">>ZN,
BD@H4& 8@H@DZN $Z:4 BD4>bHZ D,BDec F":44". Sir Robert Phillimore, Commentaries
upon International Law , vol. III, (London, 1885), p. 32, Adde : Hugo Grotius,
De Jure Belli Ac Pacis Libri Tres , Book III, Chapter 2 s., viii 3, The
Classics of International Law, International Peace, Division of International
Law, J.B. Scott, ed., (Washington, 1925), p. 629; and E. De Vattel, The Law
of Nations: or , Principles of the Law of Nature, applied to the conduct and
Affairs of Nations and Sovereigns , Book Two, Chapter XVIII 342, J. Chitty
ed., (London, 1834), p. 283.
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>4N 2/, FR4H"`H, RH@ (@FJ*"DFH&@, BD4$,("`V,, 8 8@>HD<,D"<, *@:0>@ BD4*,D04&"H\Fb

BD4>P4B" F@D"2<,D>@FH4 3/.

2) G"84< @$D"2@<, & $@:\T4>FH&, >"JR>ZN HDJ*@& BD42>",HFb BD4>P4B F@D"2<,D>@FH4 &

8"R,FH&, @$V,(@ JF:@&4b 2"8@>>@(@ N"D"8H,D" 8@>HD<,D 4/. E@D"2<,D>@FH\ BD,*FH"&:b,H

F@$@6 @*4> 42 &"0>,6T4N ^:,<,>H@& BD4 @BD,*,:,>44 2"8@>>@FH4 8@>HD<,D & F&,H,

>,42$,0>@(@ D4F8" 2:@JB@HD,$:,>4b B@ BD4R4>, L"8H4R,F8@(@ >,D"&,>FH&" (@FJ*"DFH&. ]H@H

BD4>P4B BD4>4<",H &@ &>4<">4, F4HJ"P44 >,D"&,>FH&" & B:">, ^8@>@<4R,F8@6 <@V4,

2/ !>P4:@HH4 D"FF<"HD4&": >@D<J F@D"2<,D>@FH4 8"8 BD@FH@ <@D":\>J` >@D<J.
D. Anzilotti, Corso di diritto internazionale , vol. I, (Rome, 1928), p. 167.
EHDJBB >, &,D4: & FJV,FH&@&">4, >@D<, JFH">"&:4&"`V4N BD@B@DP44, 8@H@DZ, *@:0>Z
F@$:`*"H\Fb BD4 BD@&,*,>44 D,BD,FF":46. K. Strupp, Das völkerrechtliche Delikt,
in Stier-Somlo, Handbuch der Völkerrechts , vol. III, (Stuttgart, 1920),
Bibliotheca Visseriana, Tomus Secundus (Leyden, 1924), pp. 568-569.

3/ % ^H@< @H>@T,>44 ?BB,>(,6< FR4H",H, RH@ " D,BDec F":44, $J*\ @>4

B@24H4&>Z<4 4:4 >,("H4&>Z<4, *@:0>Z $ZH\ F@D"2<,D>Z BD4R4>,>>@<J &D,*J 4 *@:0>Z
&ZB@:>bH\ LJ>8P4` BD4>J0*,>4b, >,@$N@*4<@(@ *:b B@:JR,>4b D,B"D"P44".
L. Oppenheim, International Law , vol. II, London 1952, p. 141.
In Guggenheim’s words "[d]as moderne Völkerrecht weist sodann eine
Verpflichtung zur Proportionalität der Repressalie auf". P. Guggenheim,
Traité de droit International , vol. II, (Genève, 1954), p. 585.

4/ % R4F:@ 42&,FH>ZN "&H@D@&, 8@H@DZ, D"2*,:b`H ^H@ <>,>4,, &N@*bH:
M. Bourquin, "Règles Générales du droit de la paix", Hague Rec ., vol. 35,
1931 I, p. 223; Hans Kelsen, Principles of International Law , II ed., New
York, 1966, p. 21; G. Morelli, Nozioni di Diritto Internazionale , Padova,
1967, p. 262; W. Wengler, Völkerrecht, I, Berlin-Goett.-Heid., 1964,
p. 21; O. Schachter, "International law in Theory and Practice, General
Course in Public International Law", Hague Rec ., vol. 178, 1982 V,
pp. 9-396, p. 178; P. Reuter, Droit international public , Paris, 1983,
p. 463; I. Brownlie, International Law and the Use of Force by States ,
Oxford, 1983, p. 219; Ch. Tomuschat, Repressalie und Retorsion, Zu einigen
Aspekten ihrer innerstaatlichen Durchführung, ZaöRV, vol. 33, 1973,
pp. 179-222, p. 192; K.J. Skubiszewski, in M. Sorensen, Manual of Public
International Law , Kodification der völkerrechtlichen Verantwortlichkeit,
Neue Justiz , vol. 27, 1973, pp. 225-28, article 9 (2), p. 228; D. Bowett,
"Economic Coercion and Reprisals by States", in Virg. J.I.L , 1972,
vol. 13 (I), p. 10.
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B@:4H4R,F8@6 <@V4 4 H. *., 8@H@D"b <@0,H JR4HZ&"H\Fb BD4 @BD,*,:,>44 &4*" 8@>HD<,D, 8

8@H@DZ< F:,*J,H BD4$,(>JH\, 4 FH,B,>\ 4N 4>H,>F4&>@FH4. AD4>P4B F@D"2<,D>@FH4

@$,FB,R4&",H ^LL,8H4&>J` ("D">H4`, B@F8@:\8J >,F@D"2<,D>Z, 8@>HD<,DZ <@(JH BD4&,FH4 8

&@2>48>@&,>4` @H&,HFH&,>>@FH4 *:b (@FJ*"DFH&", BD4>4<"`V,(@ H"84, <,DZ.

3) AD4>P4BJ F@D"2<,D>@FH4 $Z:@ *">@ $@:,, H@R>@, F@*,D0">4, & >Z>,T>,< FH@:,H44

B@F:, B,D&@6 <4D@&@6 &@6>Z - F@$ZH4,, BD@4FT,*T,, @*>@&D,<,>>@ F 2"BD,V,>4,<

BD4<,>,>4b F4:Z. %<,FH, F H,< >" BD"8H48, 4 & JR,>ZN 8DJ("N >, FJV,FH&J,H ,*4>@(@

<>,>4b @H>@F4H,:\>@ L@D<J:4D@&">4b ^H@(@ BD4>P4B", ,(@ 0,FH8@FH4 4:4 (4$8@FH4, "

H"80, 8D4H,D4,&, >" @F>@&, 8@H@DZN *@:0>" JFH">"&:4&"H\Fb H"8"b F@D"2<,D>@FH\.

4) % FH"H\, 13 42:@0,>" >@D<" F@D"2<,D>@FH4, B@F8@:\8J & >,6 BD,*JF<"HD4&",HFb, RH@

8@>HD<,D" " >, *@:0>" $ZH\ >,F@D"2<,D>"" F@@H&,HFH&J`V4< 8D4H,D4b<. % >,6

BD4<,>b,HFb " >,("H4&>"b" L@D<J:4D@&8", 4FB@:\2J,<"b, >"BD4<,D, & D,T,>4bN,
&Z>,F,>>ZN B@ *,:"< Naulilaa 4 Air Services 5 /. % H,8FH, >, (@&@D4HFb 8@>8D,H>@

@ FH,B,>4 F@D"2<,D>@FH4 4:4 @ <"FTH"$,, BD4 8@H@D@< 8@>HD<,DJ <@0>@ FR4H"H\

>,F@D"2<,D>@6. M@Hb @P,>8" F@D"2<,D>@FH4 8@>HD<,DZ, >,F@<>,>>@, *@:0>" &8:`R"H\ &

F,$b D"FF<@HD,>4, &F,N ^H4N ^:,<,>H@&, 8@H@DZ, 4<,`H @H>@T,>4, 8 8@>8D,H>Z<

@$FH@bH,:\FH&"<, 4FB@:\2@&">4, H"84N &ZD"0,>46, 8"8 " b&>@ >,F@D"2<,D>"b", <@(:@ $Z

5/ E@(:"F>@ D,T,>4`, BD4>bH@<J B@ *,:J Naulilaa, " *"0, ,F:4 FR4H"H\, RH@ &

<,0*J>"D@*>@< BD"&, >,H B@:@0,>4b @ BD4<,D>@6 F@D"2<,D>@FH4 D,BD,FF":46
BD@H4&@BD"&>@<J *,b>4`, &F, D"&>@ F:,*J,H BD42>"H\ RD,2<,D>Z<4 4, F:,*@&"H,:\>@,
>,2"8@>>Z<4 D,BD,FF":44, 8@H@DZ, &ZN@*bH 2" D"<84 &F,N BD@B@DP46 B@ FD"&>,>4` F
&Z2&"&T4< 4N *,b>4,<", UNRIAA, vol. II, p. 1028. % D,T,>44 B@ *,:J Air
Services "D$4HDZ BD4T:4 8 &Z&@*J @ H@<, RH@ <,DZ, BD4>bHZ, E@,*4>,>>Z<4 SH"H"<4,
@H&,R"`H BD4>P4BJ F@D"2<,D>@FH4, B@F8@:\8J @>4, " B@- &4*4<@<J, >, b&:b`HFb FH@:\ b&>@

>,BD@B@DP4@>":\>Z<4 B@ FD"&>,>4` F <,D"<4, BD4>bHZ<4 KD">P4,6" ( *,:@, 8"F"`V,,Fb
E@(:"T,>4b @ &@2*JT>ZN B,D,&@28"N @H 27 <"DH" 1946 (@*", International Law
Reports, vol. 54, 1979, p. 338). =,("H4&>"b L@D<J:4D@&8" H"80, F@*,D04HFb &

FH"H\, 905 (1) b) of The Restatement of the Law Third, F@(:"F>@ 8@H@D@6

B@H,DB,&T,, (@FJ*"DFH&@ " <@0,H BD4$,("H\ 8 8@>HD<,D"<, 8@H@DZ, & BD@H4&>@< F:JR",

$Z:4 $Z >,2"8@>>Z<4, ,F:4 $Z H"84, <,DZ... b) b&:b:4F\ >,F@D"2<,D>Z<4 >"DJT,>4`
4 >">,F,>>@<J JD@>J" (American Law Institute, Restatement of the Law - the
Foreign Relations Law of the United States, St. Paul, Minn., 1987, vol. 2,
p. 381). E@(:"F>@ BJ>8HJ 2 BD@,8H" FH"H\4 9, BD,*:@0,>>@(@ %. C4L"(,>@<,
" @FJV,FH&:,>4, [ BD"&" BD4$,(>JH\ 8 D,BD,FF":4b<] B@H,DB,&T4< (@FJ*"DFH&@< >, *@:0>@ &
F&@4N B@F:,*FH&4bN $ZH\ b&>@ >,BD@B@DP4@>":\>Z< F,D\,2>@FH4 F@&,DT,>>@(@ <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ *,b>4b". S,FH@6 *@8:"* @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, +0,(@*>48
7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1985 (@*, H@< II, ( R"FH\ B,D&"b), BD@,8H FH"H\4 9,
BJ>8H 2.
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BD4&>,FH4 ^:,<,>H >,J&,D,>>@FH4 4 FJ$X,8H4&>@FH4 & B@FHD@,>4, 4 BD4<,>,>4, ^H@(@

BD4>P4B" 6/. 9`$"b 8@>HD<,D", 8@H@D"b b&:b,HFb >,F@D"2<,D>@6, >,2"&4F4<@ @H ,,

<"FTH"$", *@:0>" $ZH\ 2"BD,V,>", F H,< RH@$Z >, *"H\ B@H,DB,&T,<J (@FJ*"DFH&J

F:4T8@< $@:\TJ` F&@$@*J *,6FH&46, 8@H@D"b <@(:" $Z BD4&,FH4 8 2:@JB@HD,$:,>4`.

5) 7@<4FF4b &ZFHJB4:" 2" (4$8@, H@:8@&">4, BD4>P4B" F@D"2<,D>@FH4. EFZ:8" >"

^8&4&":,>H>@FH\ 4:4 BD@B@DP4@>":\>@FH\ & J28@< F<ZF:, :4$@ F@ FH@D@>Z (@FJ*"DFH&",
BD4$,("`V,(@ 8 8@>HD<,D"<, :4$@ F@ FH@D@>Z (@FJ*"DFH&", BD@H4& 8@H@D@(@ H"84, <,DZ

BD4>4<"`HFb, b&:b,HFb >,@$ZR>@6 & BD"8H48, (@FJ*"DFH& 7/. 1"*"R" @P,>84

F@D"2<,D>@FH4 8@>HD<,DZ, F@@H&,HFH&J`V,6 BD@H4&@BD"&>@<J *,b>4`, @F:@0>b,HFb &

@BD,*,:,>>@6 FH,B,>4 H,<, RH@ @>" HD,$J,H @P,>84 2"8@>>ZN <,D B@ @H>@T,>4` 8

>,2"8@>>@<J *,b>4`. '4$8"b 8@>P,BP4b F@D"2<,D>@FH4, B@- &4*4<@<J, F@*,D04HFb &

D,T,>44 Air Services, F@(:"F>@ 8@H@D@<J " & P,:@< BD42>",HFb, RH@ &F, 8@>HD<,DZ

*@:0>Z BD,0*, &F,(@ $ZH\ & @BD,*,:,>>@6 FH,B,>4 ^8&4&":,>H>Z<4 4<,&T,<J <,FH@

>"DJT,>4`", 4 " & P,:@< @H<,R":@F\, RH@ FJ0*,>4, @ " F@D"2<,D>@FH4" 8@>HD<,D b&:b,HFb

>,:,(8@6 2"*"R,6 4 <@0,H & :JRT,< F:JR", $ZH\ &Z>,F,>@ BD4$:424H,:\>@" 8 /. ="

@F>@&, ^H@6 (4$8@6 8@>P,BP44 "D$4HDZ BD4T:4 8 &Z&@*J @ H@<, RH@ " <,DZ, BD4>bHZ,

E@,*4>,>>Z<4 SH"H"<4, B@- &4*4<@<J, >, b&:b`HFb FH@:\ b&>@ >,BD@B@DP4@>":\>Z<4 B@

FD"&>,>4` F <,D"<4, BD4>bHZ<4 KD">P4,6" 9 /.

6) QH@ 8"F",HFb F@@H&,HFH&J`V4N 8D4H,D4,&, H@, JR4HZ&"b >,@$N@*4<@FH\ @$,FB,R,>4b

H@(@, RH@$Z BD4>bH4, 8@>HD<,D >, BD4&@*4:@ 8 8"84<- :4$@ >,FBD"&,*:4&Z< D,2J:\H"H"<,
F@D"2<,D>@FH\ *@:0>" @P,>4&"H\Fb F JR,H@< >, H@:\8@ R4FH@ " 8@:4R,FH&,>>@(@" ^:,<,>H"

BD4R4>,>>@(@ JV,D$", >@ H"80, 4 " 8"R,FH&,>>ZN" L"8H@D@&, H"84N, 8"8 &"0>@FH\

4>H,D,F", 2"V4V",<@(@ >"DJT,>>@6 >@D<@6, 4 F,D\,2>@FH\ >"DJT,>4b. A@^H@<J FH,B,>\

6/ G@ 0, F"<@, 8"F",HFb &ZD"0,>4b " 2" D"<84 &F,N BD@B@DP46", 8@H@D@,

4FB@:\2@&":@F\ & D,T,>44 B@ *,:J Naulilaa, 4 &ZD"0,>4b " b&>@ >,BD@B@DP4@>":\>Z," &
D,T,>44 B@ *,:J Air Services.

7/ '. !D">*04@- CJ4F, Q,H&,DHZ6 *@8:"* @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, *@8J<,>H
A/CN.4/444/Add.1, BJ>8H 54.

8/ International Law Reports , vol. 54, p. 338 ff.

9/ International Law Reports , vol. 54, p. 319 ff.
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Hb0,FH4 10/ 4 B@F:,*FH&4b 11/ BD@H4&@BD"&>@(@ *,b>4b *@:0>Z JR4HZ&"H\Fb BD4

@BD,*,:,>44 &4*" 4 4>H,>F4&>@FH4 BD4>4<",<@6 8@>HD<,DZ. ]H@H *&@6>@6 8D4H,D46

F@@H&,HFH&J,H B@24P44, B@b&4&T,6Fb & D,2J:\H"H, BD4>bH4b 3>FH4HJH@< <,0*J>"D@*>@(@

BD"&" & 1934 (@*J D,2@:`P44 @ D,BD,FF":4bN 12/.

7) =@D<" F@D"2<,D>@FH4, 42:@0,>>"b & FH"H\, 13, BD,*B@:"(",H, RH@ 8@>8D,H>"b

8@>HD<,D" *@:0>" $ZH\ BD,0*, &F,(@ F@D"2<,D>" FH,B,>4 Hb0,FH4 BD@H4&@BD"&>@(@ *,b>4b

4, &@- &H@DZN, B@F:,*FH&4b< ^H@(@ BD@H4&@BD"&>@(@ *,b>4b *:b B@H,DB,&T,(@ (@FJ*"DFH&".
3FB@:\2@&">4, F:@&" " FH,B,>\" & L@D<J:4D@&8, B,D&@(@ 8D4H,D4b J8"2Z&",H >" H@, RH@

H,8FH FH"H\4 @N&"HZ&",H BD@H4&@BD"&>Z, *,b>4b D"2:4R>@6 FH,B,>4 Hb0,FH4. %<,FH, F H,<

$Z:@ $Z >,*@FH"H@R>@ @(D">4R4&"H\ 42<,D,>4, F@D"2<,D>@FH4 BD@FHZ< FD"&>,>4,<

8@>HD<,DZ F BD@H4&@BD"&>Z< *,b>4,<, B@F8@:\8J B@F:,*FH&4b BD@H4&@BD"&>@(@ *,b>4b *:b

B@H,DB,&T,(@ (@FJ*"DFH&" $J*JH >,@$b2"H,:\>@ BD@B@DP4@>":\>Z FH,B,>4 Hb0,FH4

BD@H4&@BD"&>@(@ *,b>4b.

10/ % D,T,>44 B@ *,:J Naulilaa B@>bH4, @ F@D"2<,D>@FH4 F&b2">@ F " *,b>4,<,
8@H@D@, @$@F>@&Z&",H D,BD,FF":44", UNRIAA, vol. II, p. 1028. % H,@D44 H"8J`
B@24P4` D"2*,:b`H A. 'J(,>N,6<, op. cit., pp. 585-586; '. 7,:\2,>, Principles
of International Law, op. cit., p. 21; 4 E. 7. 7"BJD, A Textbook of
International Law, Allahabad, 1985, p. 625; 4 E,D,>4, Diritto Internazionale,
vol. III, p. 1559.

11/ IB@<4>">4, @ F@D"2<,D>@FH4 8 BD4R4>,>>@<J JV,D$J &FHD,R",HFb, & R"FH>@FH4,
J )0. E. %,>,P4b, "La notion de représaille en droit international public", in
RGDIP, vol. 64, 1960, p. 476; !. ), 'JHHD4, La rappresaglie non comportanti
la coercizione militare nel diritto internazionale, Milano, 1985, p. 263;
]:"("$, The Legality of Non-Forcible Countermeasures in International Law,
Oxford, 1988, p. 94; 9. K4F:,D )"<D@T, "Retaliation or arbitration - or
both? The 1978 U.S.-France aviation dispute", in AJIL, 1980, p. 796;
7. 1,<">,8, The Unilateral Enforcement of International Obligations, in ZaöRV,
vol. 47, 1987, p. 87; " H"80, & *@8:"*"N *&JN BD,*Z*JV4N FB,P4":\>ZN *@8:"*R48@&
- !(@ ( & +0,(@*>48, 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1979 (@*, H@< II ( Q"FH\ B,D&"b,
BJ>8H 82) 4 C4L"(,>" ( & BJ>8H, 2 ,(@ BD@,8H" FH"H\4 9 4 8@<<,>H"D44 8 >,<J).

12/ A@24P4b 3>FH4HJH" <,0*J>"D@*>@(@ BD"&" ( 3;A), B@- &4*4<@<J, F@FH@4H &

H@<, RH@ <,D" *@:0>" $ZH\ BD@B@DP4@>":\>" Hb0,FH4 BD"&@>"DJT,>4b 4 BD4R4>,>>@<J

JV,D$J. E@(:"F>@ D,2@:`P44 3;A, B@H,DB,&T,, (@FJ*"DFH&@ *@:0>@ " F@42<,DbH\
BD4>4<",<J` 8@>HD<,DJ F Hb0,FH\` *,b>4b, BD42>">>@(@ BD@H4&@BD"&>Z<, 4 F D"2<,D@<
>">,F,>>@(@ JV,D$"" ( BJ>8H 2 FH"H\4 6, Yearbook ILI, vol. 38, 1934, p. 709).
E<. >,*"&>,, D,T,>4, B@ *,:J Air Services, & 8@H@D@< "D$4HDZ F@R:4, RH@ " &"0>@ &
FB@D, <,0*J (@FJ*"DFH&"<4 JR4HZ&"H\ >, H@:\8@ JV,D$, >">,F,>>Z6 F@@H&,HFH&J`V4<4

8@<B">4b<4, >@ H"80, 4 &"0>@FH\ &@BD@F@& BD4>P4B", &@2>48"`V4N 42 BD,*B@:"(",<@(@

>"DJT,>4b" (International Law Reports, vol. 54, 1979, p. 338). E<. H"80,

BD,*:@0,>4,, F*,:">>@, BD,*Z*JV4< EB,P4":\>Z< *@8:"*R48@< ( BJ>8H 2 FH"H\4 9), H"<
0,; 4 the Restatement of the Law Third, op. cit., section 905 (1) b).
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8) A@:@0,>4, @ H@<, RH@ 8@>HD<,D" *@:0>" H"80, $ZH\ F@D"2<,D>@6 B@F:,*FH&4b<

BD@H4&@BD"&>@(@ *,b>4b *:b B@H,DB,&T,(@ (@FJ*"DFH&", >,:\2b @(D">4R4H,:\>@

4FH@:8@&Z&"H\, B@F8@:\8J & BD@H4&>@< F:JR", $J*,H 4F8:`R,>" &@2<@0>@FH\ BD4>bH4b

8@>HD<,D BD@H4& (@FJ*"DFH&", >"DJT"`V,(@ BD"&" R,:@&,8" F&@4N (D"0*"> >" H@<

@F>@&">44, RH@ H"8@, >"DJT,>4, >, BD4&@*4H 8 <"H,D4":\>@<J JV,D$J *:b B@H,DB,&T,(@

(@FJ*"DFH&". G"8@, H@:8@&">4, <@(:@ $Z 4<,H\ @HD4P"H,:\>Z, B@F:,*FH&4b *:b B@@VD,>4b

4 @$,FB,R,>4b BD"& R,:@&,8" 4 $Z:@ $Z >,F@&<,FH4<@ F T4D@8@6 8@>P,BP4,6 JV,D$",
BD4>bH@6 7@<4FF4,6 & FH"H\, 5.

9) 7@>,P LD"2Z " *:b B@H,DB,&T,(@ (@FJ*"DFH&"" >, BD,F:,*J,H P,:\ FJ24H\ FL,DJ

*,6FH&4b FH"H\4 4 >,@BD"&*">>@ @(D">4R4H\ &@2<@0>@FH\ (@FJ*"DFH&" BD4>4<"H\ ^LL,8H4&>Z,

8@>HD<,DZ & @H>@T,>44 @BD,*,:,>>ZN BD@H4&@BD"&>ZN *,b>46, 2"HD"(4&"`V4N @$b2"H,:\FH&"

erga omnes, & R"FH>@FH4 >"DJT,>4b BD"& R,:@&,8". % H@ 0, &D,<b `D4*4R,F84

B@H,DB,&T,, (@FJ*"DFH&@, B@ FD"&>,>4` F <"H,D4":\>@ B@H,DB,&T4< (@FJ*"DFH&@<, $J*,H &

$@:\T,6 FH,B,>4 @(D">4R,>@ & F&@,< &Z$@D, &4*" 4 4>H,>F4&>@FH4 <,D, 8@H@DZ, $Z:4 $Z

F@D"2<,D>Z `D4*4R,F8@<J JV,D$J, >">,F,>>@<J ^H@<J (@FJ*"DFH&J.

10) E@D"2<,D>@FH\ F&b2">" F &2"4<@F&b2\` <,0*J BD@H4&@BD"&>Z< *,b>4,< 4 8@>HD<,D@6.
A@^H@<J ,, >,:\2b 42<,DbH\, BD4>b& 2" @F>@&J (@H@&>@FH\ @HD,"(4D@&"H\ *:b *@FH40,>4b

8@>8D,H>@6 P,:4. O,:\ 8@>HD<,D, " 4<,>>@ B@$J*4H\ (@FJ*"DFH&@- >"DJT4H,:\ F@$:`*"H\

F&@4 @$b2"H,:\FH&" B@ FH"H\b< 6-10- $4F, F:,*J,H JR4HZ&"H\ BD4 D,T,>44 &@BD@F" @ H@<,
b&:b,HFb :4 2"8@>>@6 4 & 8"8@6 FH,B,>4 H" 4:4 4>"b 8@>HD<,D". ?*>"8@ ^H@H &@BD@F

@H:4R",HFb @H &@BD@F" @ F@D"2<,D>@FH4 4 @> D"2$4D",HFb & FH"H\, 11.

EH"H\bEH"H\b 14

1"BD,V,>>Z,1"BD,V,>>Z, 8@>HD<,DZ8@>HD<,DZ

A@H,DB,&T,,A@H,DB,&T,, (@FJ*"DFH&@(@FJ*"DFH&@ >,>, *@:0>@*@:0>@ BD4$,("H\BD4$,("H\ && 8"R,FH&,8"R,FH&, 8@>HD<,DZ8@>HD<,DZ 88

F:,*J`V,<JF:,*J`V,<J:

"") J(D@2,J(D@2, F4:@6F4:@6 4:44:4 ,,,, BD4<,>,>4`BD4<,>,>4`, 2"BD,V,>>Z<2"BD,V,>>Z< && F@@H&,HFH&44F@@H&,HFH&44 FF IFH"&@<IFH"&@<

?D(">42"P44?D(">42"P44 ?$X,*4>,>>ZN?$X,*4>,>>ZN ="P46="P46;

b) 8D"6>,<J8D"6>,<J ^8@>@<4R,F8@<J^8@>@<4R,F8@<J 4:44:4 B@:4H4R,F8@<JB@:4H4R,F8@<J BD4>J0*,>4`BD4>J0*,>4` FF P,:\`P,:\`

B@FH"&4H\B@FH"&4H\ B@*B@* J(D@2JJ(D@2J H,DD4H@D4":\>J`H,DD4H@D4":\>J` P,:@FH>@FH\P,:@FH>@FH\ 4:44:4 B@:4H4R,F8J`B@:4H4R,F8J` >,2"&4F4<@FH\>,2"&4F4<@FH\

(@FJ*"DFH&"(@FJ*"DFH&", F@&,DT4&T,(@F@&,DT4&T,(@ <,0*J>"D@*>@<,0*J>"D@*>@- BD@H4&@BD"&>@,BD@H4&@BD"&>@, *,b>4,*,b>4,;

FF) :`$@<J:`$@<J B@&,*,>4`B@&,*,>4`, 8@H@D@,8@H@D@, >"DJT",H>"DJT",H >,BD48@F>@&,>>@FH\>,BD48@F>@&,>>@FH\ *4B:@<"H4R,F84N*4B:@<"H4R,F84N

4:44:4 8@>FJ:\F84N8@>FJ:\F84N BD,*FH"&4H,:,6BD,*FH"&4H,:,6, B@<,V,>46B@<,V,>46, "DN4&@&"DN4&@& 44 *@8J<,>H@&*@8J<,>H@&;

d) :`$@<J:`$@<J B@&,*,>4`B@&,*,>4`, 8@H@D@,8@H@D@, JV,<:b,HJV,<:b,H @F>@&>Z,@F>@&>Z, BD"&"BD"&" R,:@&,8"R,:@&,8"; 4:44:4

,,) :`$@<J:`$@<J *DJ(@<J*DJ(@<J B@&,*,>4`B@&,*,>4` && >"DJT,>4,>"DJT,>4, 8"8@68"8@6- :4$@:4$@ 4<B,D"H4&>@64<B,D"H4&>@6 >@D<Z>@D<Z

<,0*J>"D@*>@(@<,0*J>"D@*>@(@ BD"&"BD"&".
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7@<<,>H"D46

1) 7"8 J8"2">@ & &&@*>@6 LD"2, FH"H\4 14, B@H,DB,&T,, (@FJ*"DFH&@ >, <@0,H BD4$,("H\

& 8"R,FH&, 8@>HD<,D 8 @BD,*,:,>>Z< &4*"< *,6FH&46. A@>bH4, 2"BD,V,>>ZN 8@>HD<,D

b&:b,HFb D,2J:\H"H@< BD@*@:0,>4b *,6FH&4b @BD,*,:,>>ZN @$V4N @(D">4R,>46 F&@$@*Z

(@FJ*"DFH&, >,F<@HDb >" @F@$Z6 N"D"8H,D &2"4<@@H>@T,>46 <,0*J B@H,DB,&T4<

(@FJ*"DFH&@< 4 (@FJ*"DFH&@<- >"DJT4H,:,<. % B@*BJ>8H"N ")- ,) JFH">"&:4&"`HFb T4D@84,

@$:"FH4, & 8@H@DZN >, *@BJF8",HFb >,F@$:`*,>4, BD4<,>4<ZN >@D< B@FD,*FH&@< 8@>HD<,D 4

JFH">"&:4&"`HFb @(D">4R,>4b >" <,DZ, 4<,`V4,Fb & D"FB@Db0,>44 B@H,DB,&T,(@

(@FJ*"DFH&" & @H>@T,>44 8"0*@6 42 ^H4N @$:"FH,6. M@Hb >,8@H@DZ, 42 2"BD,V,>>ZN

8@>HD<,D, D"2$4D",<ZN & B@*BJ>8H"N a)-d), B@8DZ&"`HFb 4<B,D"H4&>Z<4 >@D<"<4,
JB@<b>JHZ<4 & B@*BJ>8H, ,), H,< >, <,>,, BD,*FH"&:b:@F\ P,:,F@@$D"2>Z< D"FF<"HD4&"H\

4N @H*,:\>@ &&4*J &"0>@FH4, 8@H@D"b, & R"FH>@FH4, BD4*",HFb & F@&D,<,>>@<

<,0*J>"D@*>@< @$V,FH&, 2"BD,V,>4` BD4<,>,>4b F4:Z 4 2"V4H, BD"& R,:@&,8".

2) A@*BJ>8H ") 2"BD,V",H BD4$,("H\ & 8"R,FH&, 8@>HD<,D 8 J(D@2, F4:@6 4:4 ,,

BD4<,>,>4`. G,>*,>P4b 8 @(D">4R,>4` BD4<,>,>4b &@@DJ0,>>ZN D,BD,FF":46, 8@H@D"b

BD@b&4:"F\ ,V, *@ EH"HJH" 94(4 ="P46 4 A"8H" #D4">"- 7,::@(", B@*>b:"F\ >" JD@&,>\

*@(@&@D>@(@ BD"&" F@ &FHJB:,>4,< & F4:J ^H4N *&JN " ">H4&@,>>ZN" *@(@&@D@&. =,F<@HDb

>" >,8@H@DJ` D"FB:Z&R"H@FH\ F@@H&,HFH&J`V4N >@D<, @F@$,>>@ EH"HJH" 94(4 ="P46, @$"

^H4 *@(@&@D" <@0>@ @$@F>@&">>@ 4FH@:8@&Z&"H\ 8"8 @(D">4R4&"`V4, & B,D&@<

F:JR", 13/ 4 2"BD,V"`V4, &@ &H@D@< F:JR", 14/ BD4<,>,>4, " BD4>J*4H,:\>ZN <,D

2" 4F8:`R,>4,< &@6>Z" *@ 4FR,DB">4b <4D>ZN FD,*FH& JD,(J:4D@&">4b. E@&@8JB>Z6

13/ M@Hb & EH"HJH, 94(4 ="P46 BDb<@ >, (@&@D4HFb @ <,D"N 2" 4F8:`R,>4,<
&@6>Z, & >,< 8@>8D,H>@ @FJ0*",HFb @$Xb&:,>4, &@6>Z & F:,*J`V4N @$FH@bH,:\FH&"N:
") *@ 4FB@:\2@&">4b @*>@(@ 42 <4D>ZN FD,*FH& JD,(J:4D@&">4b FB@D@&, BD,*JF<@HD,>>ZN &

EH"HJH,; b) & H,R,>4, HD,N <,FbP,& B@F:, &Z>,F,>4b "D$4HD"0>@(@ D,T,>4b 4:4

B@FH">@&:,>4b A@FH@b>>@6 B":"HZ <,0*J>"D@*>@(@ BD"&@FJ*4b 4:4 BD,*FH"&:,>4b *@8:"*"

E@&,H" 94(4 ( FH"H\b 12); F) BD@H4& (@FJ*"DFH&"- R:,>", F@$:`*"`V,(@ "D$4HD"0>@,
D,T,>4, 4:4 B@FH">@&:,>4, EJ*" ( FH"H\b 13); d) BD@H4& :`$@(@ (@FJ*"DFH&",
F@$:`*"`V,(@ HD,$@&">4b ,*4>@(:"F>@ BD4>bH@(@ *@8:"*" E@&,H" 4:4 BD4>bH@(@

8&":4L4P4D@&">>Z< $@:\T4>FH&@< *@8:"*" !FF"<$:,4 ( FH"H\b 15). Cb* "&H@D4H,H>ZN

FB,P4":4FH@& JH&,D0*":4, RH@ 2"BD,V,>4, &@6>Z & &ZT,JB@<b>JHZN F:JR"bN &8:`R",H &
F,$b 2"BD,H >" BD4<,>,>4, 4 *DJ(4N &@,>>ZN <,D " 2" 4F8:`R,>4,< &@6>Z".
E<., >"BD4<,D, J. Brierly, "Règles générales du droit de la paix", Hague Rec .,
1936-IV, p. 124, " H"80, @$2@D <>,>46, I. Brownlie, International Law and the
Use of Force , Oxford 1963, p. 220 ff. G"8"b B@24P4b, B@- &4*4<@<J, >"N@*4H

@BD,*,:,>>J` B@**,D08J & &ZT,JB@<b>JH@< 2"8:`R,>44 7@<4FF44 `D4FH@&, 8J*" 94("

@$D"H4:"F\ 2" 8@>FJ:\H"H4&>Z< 2"8:`R,>4,< B@ *,:J Janina (Tellini), & 8@H@D@<

*@BJFH4<@FH\ >"F4:\FH&,>>ZN <,D 2" 4F8:`R,>4,< &@6>Z $Z:" B@FH"&:,>" & 2"&4F4<@FH\ @H
D,T,>4b E@&,H" ( & F&,H, FH"H,6 13-15 EH"HJH").

14/ % A"8H, #D4">"- 7,::@(" & FH"H\bN 1 4 2 F@*,D04HFb @FJ0*,>4, &@6>Z 4
BD,*B4FZ&",HFb JD,(J:4D@&">4, FB@D@& <4D>Z<4 FD,*FH&"<4 (LNTS, Vol. 94, 1929,
pp. 59-64.
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^LL,8H B@:@0,>46 ^H4N *&JN *@(@&@D@&, 8"F"`V4NFb 2"BD,H" >" BD4<,>,>4, F4:Z, F @*>@6

FH@D@>Z, 4 @$b2"H,:\FH&" BZH"H\Fb JD,(J:4D@&"H\ FB@D <4D>Z<4 FD,*FH&"<4 - F *DJ(@6,
B@*H&,D0*",HFb BD"8H48@6 (@FJ*"DFH& & B,D4@* <,0*J *&J<b <4D@&Z<4 &@6>"<4 15/.

3) % 8@>P, &H@D@6 <4D@&@6 &@6>Z H,>*,>P4b 8 @(D">4R,>4` BD4<,>,>4b F4:Z *@FH4(:"

F&@,(@ 8J:\<4>"P4@>>@(@ BJ>8H" 4 >"T:" F&@, &ZD"0,>4, & 8"H,(@D4R,F8@< 2"BD,V,>44

BD4<,>,>4b F4:Z, 8@H@D@, F@*,D04HFb & BJ>8H, 4 FH"H\4 2 IFH"&" ?D(">42"P44

?$X,*4>,>>ZN ="P46. I<,FH>@FH\ ^H@(@ 2"BD,V,>4b BD4<,>,>4b F4:Z B@H,DB,&T4<

(@FJ*"DFH&@< & N@*, @HFH"4&">4b F&@4N BD"& &B@:>, @H&,R",H >"<,D,>4` "&H@D@&

IFH"&" 16/. 1"BD,V,>4, &@@DJ0,>>ZN D,BD,FF":46 4:4 8@>HD<,D, &ZH,8"`V,, 42

B@:@0,>46 BJ>8H" 4 FH"H\4 2 IFH"&", BDb<@ 2"B4F">@ & ),8:"D"P44 @ *DJ0,FH&,>>ZN

@H>@T,>4bN, & 8@H@D@6 ',>,D":\>"b !FF"<$:,b ?D(">42"P44 ?$X,*4>,>>ZN ="P46

,*4>@(:"F>@ BD@&@2(:"F4:", RH@ " '@FJ*"DFH&" @$b2">Z &@2*,D04&"H\Fb @H "8H@& D,BD,FF":46,

15/ % @H:4R4, @H BD,*Z*JV,(@ B,D4@*" (@FJ*"DFH&", BD4$,("`V4, 8 &@@DJ0,>>Z<
<,D"<, 2"b&:b:4, RH@ @>4 *,6FH&J`H & B@Db*8, F"<@@$@D@>Z. E<. I. Brownlie,
International Law and the Use of Force , op. cit ., pp. 19 ff.; P. Lamberti
Zanardi, La legittima difensa nel diritto internazionale , Milan 1972,
p. 39 ff. and p. 87. 7D@<, H@(@, BD4<,>,>4, F4:Z $Z:@ H"80, @FJ0*,>@, N@Hb 4 8"8

" >"F4:\FH&,>>@, &H@D0,>4,", >" !<,D48">F8@< 8@>H4>,>H,, >"BD4<,D, & *@(@&@D,

" E""&,*D" 9"<"F" 1933 (@*". % FH"H\, 1 ^H@(@ *@(@&@D" BD,*JF<"HD4&":@F\, RH@

" JD,(J:4D@&">4, FB@D@& 4:4 D"2>@(:"F46 :`$@(@ N"D"8H,D", 8@H@DZ, <@(JH &@2>48>JH\

<,0*J >4<4, @FJV,FH&:b,HFb H@:\8@ <4D>Z<4 FD,*FH&"<4, 8@H@DZ, BD42>">Z

<,0*J>"D@*>Z< BD"&@<", " & FH"H\, 3 J8"2Z&",HFb, RH@ " >4 & 8@,< F:JR",

[ )@(@&"D4&"`V4,Fb EH@D@>Z] >, BD4$,("`H 8 &<,T"H,:\FH&J, $J*\ H@ *4B:@<"H4R,F8@(@
4:4 &@@DJ0,>>@(@ N"D"8H,D"" (UN Systematic Survey of Treaties for the Pacific
Settlement of International Disputes , 1928-1948. p. 1039). % *,8:"D"P44

%@F\<@6 8@>L,D,>P44 "<,D48">F84N (@FJ*"DFH& (1938 (@*) H"80, &B@:>, bF>@
B@*H&,D0*",HFb >,2"8@>>@FH\ :`$@(@ BD4<,>,>4b F4:Z, &8:`R"b &@@DJ0,>>Z, D,BD,FF":44.
% >,6 (@&@D4HFb " &>@&\", RH@ " &F, D"2>@(:"F4b <,0*J>"D@*>@(@ N"D"8H,D" *@:0>Z
JD,(J:4D@&"H\Fb <4D>Z<4 FD,*FH&"<4" 4 RH@ " BD4<,>,>4, F4:Z & 8"R,FH&, 4>FHDJ<,>H"
>"P4@>":\>@6 4:4 <,0*J>"D@*>@6 B@:4H484 4F8:`R",HFb" (text in AJIL, Vol. 34,
1940, Supp., pp. 197-201). ):b FD"&>,>4b F J8"2">>Z<4 F@$ZH4b<4
(mutatis mutandis) <@0>@ BD4&,FH4 ,&D@B,6F8J` ">H4&@,>>J` H,>*,>P4`,
F<. G. Arangio-Ruiz, "The Normative Role of the General Assembly and the
Declaration of Friendly Relations, Hague Rec ., vol. 137, 1972-III, p. 547 ff.

16/ !&H@DZ IFH"&" >"<,D,&":4F\ @FJ*4H\ BD4<,>,>4, F4:Z, *"0, ,F:4 H"8@,

BD4<,>,>4, BD,F:,*J,H P,:\ @HFH@bH\ F&@4 BD"&", 8"8 ^H@ &4*>@ 42 D,2J:\H"H@&
E">- KD">P4FF8@6 8@>L,D,>P44. E<. P. Lamberti Zanardi, La legittima difensa,
cit ., p. 143 ff., and R. Taoka, The Right of Self-defence in International
Law (Osaka, 1978), p. 105 ff.
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F&b2">>ZN F BD4<,>,>4,< F4:Z" 17 /. 7D@<, H@(@, 2"BD,V,>4, &@@DJ0,>>ZN

D,BD,FF":46 4:4 8@>HD<,D H"80, R,H8@ B@*H&,D0*,>@ & D,2@:`P44 ',>,D":\>@6 !FF"<$:,4,
8"F"`V,6Fb @BD,*,:,>4b "(D,FF44, & 8@H@D@6 (@&@D4HFb, RH@ " =48"84, F@@$D"0,>4b :`$@(@

N"D"8H,D", $J*\ H@ B@:4H4R,F8@(@, ^8@>@<4R,F8@(@, &@,>>@(@ 4:4 4>@(@ N"D"8H,D", >,

<@(JH F:J04H\ @BD"&*">4,< "(D,FF44" 18 /. G"84< @$D"2@<, *"0, BD"&@&Z,

F@@$D"0,>4b, H"84,, 8"8 @HFH"4&">4, 4:4 2"V4H" F&@4N BD"&, >, <@(JH @BD"&*Z&"H\

BD4<,>,>4, @*>@(@ 42 *,6FH&46, JB@<b>JHZN & FH"H\, 3 ?BD,*,:,>4b "(D,FF44 19/.

4) ? BD42>">44 2"BD,V,>4b &@@DJ0,>>ZN D,BD,FF":46 F&4*,H,:\FH&J,H H"80, H@H L"8H,
RH@ (@FJ*"DFH&", BD4$,("b 8 &@@DJ0,>>Z< B@BZH8"< BD@*,<@>FHD4D@&"H\ 2"8@>>@FH\ F&@,(@

B@&,*,>4b, N"D"8H,D42J`H H"84, B@BZH84 8"8 "8H F"<@@$@D@>Z, " >, 8"8 D,BD,FF":44.
A@F8@:\8J, @*>"8@, H"84, 2"b&:,>4b @ F"<@@$@D@>, 8"F"`HFb D,"8P46 >" F,D\,2>Z,

>"DJT,>4b <,0*J>"D@*>@(@ BD"&", F&b2">>Z, F BD4<,>,>4,< F4:Z ( H. ,. B@&,*,>4,,

17/ C,2@:`P4b ',>,D":\>@6 !FF"<$:,4 2625 (XXV) @H 24 @8Hb$Db 1970 (@*", 6- @6
"$2"P B,D&@(@ BD4>P4B". R. Rosenstock, "The Declaration of Principles of
International Law concerning Friendly Relations: A Survey", in AJIL, Vol.
65, 1971, p. 713 ff., p. 726. ;,0*J>"D@*>Z6 FJ* 8@F&,>>Z< @$D"2@< @FJ*4:
&@@DJ0,>>Z, D,BD,FF":44, BD42>"& N"D"8H,D @$ZR"b & B@:@0,>4bN ),8:"D"P44,
@FJ0*"`V4N BD4<,>,>4, F4:Z B@ *,:J " %@,>>"b 4 B@:J&@,>>"b *,bH,:\>@FH\ & =48"D"(J" 4
BD@H4& =48"D"(J"" (ICJ Reports , 1986, paras. 188, 190, 191, pp. 89-91).
% M,:\F4>8F8@< 1"8:`R4H,:\>@< "8H, @H 1 "&(JFH" 1975 (@*" H"80, F@*,D04HFb
D,T4H,:\>@, @FJ0*,>4, >"F4:\FH&,>>ZN <,D. AD4>P4B II ),8:"D"P44 BD4>P4B@&,
&@B:@V,>>ZN & B,D&@6 " 7@D24>," ^H@(@ 1"8:`R4H,:\>@(@ "8H", & R"FH>@FH4, (:"F4H:
" C"&>Z< @$D"2@< @>4 [ (@FJ*"DFH&"- JR"FH>484] $J*JH H"80, &@2*,D04&"H\Fb & 4N &2"4<>ZN
@H>@T,>4bN @H :`$ZN "8H@& D,BD,FF":46 F B@<@V\` F4:Z" (Text in L. Sohn, ed.,
International Organisation and Integration , II, D, 1.a.i, The
Hague/Boston/London, 1983, p.3).

18/ EH"H\b 5.1 ?BD,*,:,>4b "(D,FF44 ( D,2@:`P4b 3314 (XXIX) ',>,D":\>@6

!FF"<$:,4 @H 14 *,8"$Db 1974 (@*"). ]H" B@24P4b $Z:" &>@&\ B@*H&,D0*,>" ',>,D":\>@6

!FF"<$:,,6 & $@:,, B@2*>,6 ),8:"D"P44 @$ JF4:,>44 ^LL,8H4&>@FH4 BD4>P4B" @H8"2" @H

J(D@2Z F4:@6 4:4 ,, BD4<,>,>4b & <,0*J>"D@*>ZN @H>@T,>4bN, F@(:"F>@ 8@H@D@6 " >48"84,
F@@$D"0,>4b >, <@(JH 4FB@:\2@&"H\Fb & 8"R,FH&, @BD"&*">4b J(D@2Z F4:@6 4:4 ,,

BD4<,>,>4b & >"DJT,>4, IFH"&"" ( D,2@:`P4b 42/22 ',>,D":\>@6 !FF"<$:,4 @H 18 >@b$Db
1987 (@*", AD4:@0,>4,, D"2*,: I, 3).

19/ % FH"H\, 3 ?BD,*,:,>4b "(D,FF44 B,D,R4F:b`HFb L@D<Z "(D,FF44, " 4<,>>@:
&H@D0,>4, 4:4 >"B"*,>4, &@@DJ0,>>ZN F4: (@FJ*"DFH&" >" H,DD4H@D4` *DJ(@(@ (@FJ*"DFH&";
$@<$"D*4D@&8"; $:@8"*" B@DH@& 4:4 $,D,(@&; >"B"*,>4, &@@DJ0,>>ZN F4: *DJ(@(@

(@FJ*"DFH&"; BD4<,>,>4, &@@DJ0,>>ZN F4: @*>@(@ (@FJ*"DFH&", >"N@*bV4NFb >" H,DD4H@D44

*DJ(@(@ (@FJ*"DFH&", $,2 F@(:"F4b B@F:,*>,(@; *,6FH&4, (@FJ*"DFH&", B@2&@:b`V,(@, RH@$Z
,(@ H,DD4H@D4b, 8@H@DJ` @>@ BD,*@FH"&4:@ & D"FB@Db0,>4, *DJ(@(@ (@FJ*"DFH&",
4FB@:\2@&":"F\ ^H4< *DJ(4< (@FJ*"DFH&@< *:b F@&,DT,>4b "8H" "(D,FF44 BD@H4& HD,H\,(@
(@FJ*"DFH&"; 2"FZ:8" (@FJ*"DFH&@< 4:4 @H 4<,>4 (@FJ*"DFH&" &@@DJ0,>>ZN $">*, (DJBB,
4DD,(J:bD>ZN F4: 4:4 >",<>48@&, 8@H@DZ, BD4<,>b`H &@@DJ0,>>J` F4:J BD@H4& *DJ(@(@
(@FJ*"DFH&" FH@:\ F,D\,2>@(@ N"D"8H,D", RH@ ^H@ D"&>@F4:\>@ B,D,R4F:,>>Z< &ZT, "8H"<.
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N"D"8H,D42J,<@, 8"8 BD,FHJB:,>4, F@(:"F>@ FH"H\, 19 >"FH@bV,(@ BD@,8H"), 7@<4FF4b

&@2*,D04HFb @H *":\>,6T,(@ D"FF<@HD,>4b ^H@(@ &@BD@F" & *">>@< 8@>H,8FH, 4 &,D>,HFb 8

>,<J >" $@:,, B@2*>,6 FH"*44 BD4 D"FF<@HD,>44 B@F:,*FH&46 <,0*J>"D@*>ZN BD,FHJB:,>46.

5) 1"BD,V,>4, &@@DJ0,>>ZN D,BD,FF":46 4:4 8@>HD<,D, &ZH,8"`V,, 42 BJ>8H" 4
FH"H\4 2 IFH"&", H"80, F@@H&,HFH&J,H >"JR>@6 *@8HD4>,, 8@H@D"b B@**,D04&",HFb

B@*"&:b`V4< $@:\T4>FH&@< 20/, N@Hb 4 >, &F,<4 21/, " H"80, Db*@<

20/ E@&D,<,>>Z, JR,>Z,- `D4FHZ B@RH4 ,*4>@*JT>Z & H@<, RH@ 2"BD,V,>4,

&@@DJ0,>>ZN D,BD,FF":46 BD4@$D,:@ FH"HJF @$V,6 4:4 @$ZR>@6 >@D<Z <,0*J>"D@*>@(@
BD"&". E<. I. Brownlie, International Law and the Use of Force by States
(Oxford, 1963), pp. 110 ff. and pp. 281-282; P. Reuter, Droit international
public (Paris, 1983), pp. 510 ff. 4, & R"FH>@FH4, pp. 517-518; A. Cassese, Il
diritto internazionale nel mondo contemporaneo (Bologna, 1984), p. 160; H.
Thierry, J. Combacau, S. Sur, Ch. Valle’e, Droit international public (Paris,
1986), pp. 192, 493 ff., @F@$,>>@ p. 508; B. Conforti, Diritto internazionale
(Napoli, 1987), p. 356; Ch. Dominicé, "Observations sur les droits de l’Etat
victime d’un fait internationalement illicite", in Droit international 2
(Paris, 1981-1982), p. 62; F. Lattanzi, Garanzie dei diritti dell’uomo nel
diritto internazionale generale (Milan, 1983), pp. 273-279; J.C. Venezia,
"La notiona de représaille en droit international public", in RGDIP, Vol. 64,
1960, pp. 465 ff. p. 494; J. Salmon, "Les circonstances excluant
l’illicéité", in Responsabilité internationale , Paris, 1987-1988, p. 186;
%. C4L"(,>, Q,H&,DHZ6 *@8:"* @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, +0,(@*>48 7@<4FF44
<,0*J>"D@*>@(@ BD"&", H@< II ( Q"FH\ B,D&"b) 1983 (@*, BJ>8H 81). ;,>\T4>FH&@,
8@H@D@, F@<>,&",HFb & H@<, RH@ 2"BD,V,>4, >@F4H N"D"8H,D @$ZR"b, & D"&>@6 FH,B,>4
J$,0*,>@ & ,*4>@*JT>@< @FJ0*,>44 &@@DJ0,>>ZN D,BD,FF":46 & FH"H\, 2(4) IFH"&",
B@*H&,D0*,>>@< ),8:"D"P4,6 @ *DJ0,FH&,>>ZN @H>@T,>4bN. E<. >"BD4<,D, J. Kunz,
"Sanctions in International Law", in AJIL, Vol. 54, 1960, pp. 325 ff; G.
Morelli, Nozioni di diritto internazionale , Padova, 1967, pp. 352 and 361
ff.; G. Arangio-Ruiz, "The Normative Role for the General Assembly of the
United Nations and the Declaration of Principles of Friendly Relations", in
Hague Rec., Vol. 137, 1972-III, p. 536). A@8"2"H,:\>@, RH@ $@:\T4>FH&@ >,*"&>4N

4FF:,*@&">46, BD@&,*,>>ZN B@ &@BD@FJ @ D,BD,FF":4bN, BDb<@ @(D">4R,>@ <,D"<4, >,
F&b2">>Z<4 F BD4<,>,>4,< F4:Z. E<., & R"FH>@FH4, A. De Guttry, La rappresaglie
non comportanti la coercizione militare nel diritto internazionale , Milano,
1985; E. Zoller, Peacetime Unilateral Remedies: An Analysis of
Countermeasures , Dobbs Ferry, New York, 1984; and O.Y. Elagab, The Legality
of Non-Forcible Countermeasures in International Law , Oxford, 1988. ]H4

"&H@DZ, @R,&4*>@, FR4H"`H, RH@ " 2"BD,V,>4, BD4<,>,>4b D,BD,FF":46, F&b2">>ZN F
&@@DJ0,>>@6 F4:@6, BD4@$D,:@ FH"HJF >@D<Z <,0*J>"D@*>@(@ @$V,(@ BD"&"" (A. De
Guttry, op cit ., p. 11). E<. H"80, the Third Restatement of the Law of
Foreign Relations of the United States, Section 905, (*, (@&@D4HFb, RH@ " J(D@2"
F4:@6 4:4 ,, BD4<,>,>4, & @H&,H >" >"DJT,>4, <,0*J>"D@*>@(@ BD"&" B@*:,04H

2"BD,V,>4`, JFH">@&:,>>@<J >" J(D@2J F4:@6 4:4 ,, BD4<,>,>4b & IFH"&, ?D(">42"P44

?$X,*4>,>>ZN ="P46, " H"80, & B@*D"2*,:, 1)". % *">>@< B@*D"2*,:, (@&@D4HFb, RH@

" (@FJ*"DFH&@- 0,DH&" >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&" *DJ(4< (@FJ*"DFH&@< <@0,H

BD4$,(>JH\ 8 8@>HD<,D"<, 8@H@DZ, & BD@H4&>@< F:JR", b&:b:4F\ $Z >,2"8@>>Z<4, ,F:4

H"84, <,DZ: a) >,@$N@*4<Z *:b BD,8D"V,>4b >"DJT,>4b 4:4 BD,*@H&D"V,>4b

*":\>,6T,(@ >"DJT,>4b, 4:4 *:b 4FBD"&:,>4b >"DJT,>4b; 4 b) >, b&:b`HFb
>,F@D"2<,D>Z<4 >"DJT,>4` 4:4 BD4R4>,>>@<J &D,*J" (American Law Institute,
Restatement of the Law Third: The Foreign Relations Law of the United
States, St. Paul, Minn. 1987, Vol. 2, p. 380).
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"&H@D4H,H>ZN D,T,>46 <,0*J>"D@*>ZN FJ*,$>ZN 22/ 4 B@:4H4R,F84N @D(">@& 23/.
]H@ 2"BD,V,>4, BD4@$D,:@ FH"HJF @$V,6 4:4 @$ZR>@6 >@D<Z <,0*J>"D@*>@(@ BD"&"

F@(:"F>@ BD,@$:"*"`V,<J <>,>4` & :4H,D"HJD,, 8@H@D@, F@@H&,HFH&J,H <,0*J>"D@*>@<J

BD"&J.

6) 1"BD,V,>4, J(D@2Z F4:@6 4:4 ,, BD4<,>,>4b & 8"R,FH&, 8@>HD<,D F@*,D04HFb &

B@*BJ>8H, "). ]H@ 2"BD,V,>4, F@BD@&@0*",HFb @$V,6 FFZ:8@6 >" IFH"&. 7@<4FF4b

FR4H":", RH@ 8@>8D,H>"b FFZ:8" >" BJ>8H 4 FH"H\4 2 IFH"&" >,H@R>@ @HD"0":" $Z

<"FTH"$Z 2"BD,V,>4b J(D@2Z F4:@6 4:4 ,, BD4<,>,>4b, B@F8@:\8J & IFH"&, *@BJF8",HFb

BD4<,>,>4, F4:Z F F@(:"F4b ?D(">42"P44 ?$X,*4>,>>ZN ="P46, " H"80, & B@Db*8,

@FJV,FH&:,>4b BD"&" >" 4>*4&4*J":\>J` 4:4 8@::,8H4&>J` F"<@@$@D@>J. M@Hb J8"2">>Z,

4F8:`R,>4b *@BJF8"`HFb :4T\ & F&b24 F >"DJT,>4b<4, 8&":4L4P4D@&">>Z<4 8"8

BD,FHJB:,>4b B@ FH"H\, 19 R"FH4 I BD@,8H", 4 B@^H@<J >, 4<,`H @H>@T,>4b 8 >"FH@bV,<J

21/ !&H@DZ, BD4*,D04&"`V4,Fb 4>ZN &2(:b*@&, FR4H"`H, RH@ >,8@H@DZ, L@D<Z
@*>@FH@D@>>,(@ BD4<,>,>4b F4:Z :4$@ B,D,04:4 D,T4H,:\>@, 2"BD,V,>4, B@ BJ>8HJ 4
FH"H\4 2 IFH"&" BD4 JF:@&44, RH@ @>4 >, 4FB@:\2J`HFb BD@H4& H,DD4H@D4":\>@6 P,:@FH>@FH4

4:4 B@:4H4R,F8@6 >,2"&4F4<@FH4 :`$@(@ (@FJ*"DFH&" 4 >, BD@H4&@D,R"H P,:b< IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46, " F8@D,, BD42&">Z &@FFH">@&4H\ BD"&" B@H,DB,&T,(@

(@FJ*"DFH&", :4$@ ^H4 L@D<Z B@:JR4:4 F&@, @BD"&*">4, >" @F>@&">44 8@>P,BP46

&@@DJ0,>>ZN D,BD,FF":46 4:4 F"<@@$@D@>Z, @F>@&">>ZN >" D,":4bN FJV,FH&J`V,6 BD"8H484
(@FJ*"DFH& 4 >,&@2<@0>@FH4 F4FH,<Z 8@::,8H4&>@6 $,2@B"F>@FH4, F@2*">>@6 B@ IFH"&J,
LJ>8P4@>4D@&"H\ >" BD"8H48, H"8, 8"8 ^H@ BD,*JF<"HD4&":@F\. E.S. Colbert,
Retaliation in International Law , New York, 1948; J. Stone, Aggression and
World Order. A Critic of United Nations Theories of Aggression , London,
1958, @F@$,>>@ pp. 92 ff.; R.A. Falk, "The Beirut Raid and International Law
of Retaliation", AJIL, Vol. 63, 1969, pp. 415-443; D.W. Bowett, "Reprisals
Involving Recourse to Armed Force", in AJIL, Vol. 66. 1972, pp. 1-36;
R.W. Tucker, "Reprisals and Self-Defence: The Customary Law", AJIL, Vol. 66,
1972, pp. 586-596; R. Lillich, "Forcible Self-Help under International Law",
in 62 United States War College - International Studies (1980), Readings in
International Law from The Naval War College Review 1947-1977 (R. Lillich and
Moore, eds.), Vol. II: The Use of Force, Human Rights and General
International Legal Issues; D. Levenfeld, "Israeli Counter Fedayeen Tactics
in Lebanon: Self-Defense and Reprisal under Modern International Law",
Columbia Journal of Transnational Law , Vol. 21, 1982, p. 148; Y. Dinstein,
War, Aggression and Self-Defence , Cambridge 1988, pp. 202 ff. 7D4H4R,F846
@$2@D :4H,D"HJDZ F<. R. Barsotti, "Armed Reprisals", in A. Cassese, ed., The
Current Legal Regulation of the Use of Force , Dordrecht, Boston, Lancaster,
1986, pp. 81 ff.

22/ ?FJ0*,>4, &@@DJ0,>>ZN D,BD,FF":46 4 BD,&D"V,>4, ^H@(@ 2"BD,V,>4b & @$VJ`

>@D<J, >"T:4 F&@, B@*8D,B:,>4, & D,T,>44 ;,0*J>"D@*>@(@ EJ*" B@ *,:J @ BD@:4&,

7@DLJ & F&b24 F D"2<4>4D@&">4,< BD@:4&" 7@DLJ $D4H">F84< &@,>>@- <@DF84< L:@H@<
("Operation Retail") (ICJ Reports 1949, p. 35, F<. H"80, YBILC, 1979, Vol. II
(Part One), para. 89) 4 F@&F,< >,*"&>@ & D,T,>44 EJ*" B@ *,:J @ %@,>>@6 4
B@:J&@,>>@6 *,bH,:\>@FH4 & =48"D"(J" 4 BD@H4& =48"D"(J" (ICJ Reports 1986,
paras. 248-249, p. 127).

23/ E<., >"BD4<,D, D,2@:`P4` 3538 (1956), D,2@:`P4` 5111 (1962) 4
D,2@:`P4` 188 (1964) E@&,H" #,2@B"F>@FH4.
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8@>H,8FHJ, $Z:@ D,T,>@, RH@ BD@FH"b FFZ:8" >" BJ>8H 4 FH"H\4 2 IFH"&" $J*,H >,H@R>@

@HD"0"H\ F@*,D0">4, 2"BD,V,>4b B@ IFH"&J J(D@2Z F4:@6 4:4 ,, BD4<,>,>4b. 7D@<,

H@(@, 7@<4FF4b &ZFHJB4:" 2" @$VJ` FFZ:8J >" IFH"& 8"8 @*4>, >@ >, ,*4>FH&,>>Z6,
4FH@R>48 J8"2">>@(@ 2"BD,V,>4b, 8@H@D@, H"80, b&:b,HFb R"FH\` <,0*J>"D@*>@(@ @$V,(@

BD"&" 4 $Z:@ @N"D"8H,D42@&">@ ;,0*J>"D@*>Z< EJ*@< 8"8 >@D<" <,0*J>"D@*>@(@ @$ZR>@(@

BD"&".

7) A@*BJ>8H b) @(D">4R4&",H <"FTH"$, & BD,*,:"N 8@H@D@(@ B@H,DB,&T,, (@FJ*"DFH&@

<@0,H BD4$,("H\ 8 ^8@>@<4R,F8@<J 4:4 B@:4H4R,F8@<J BD4>J0*,>4` BJH,< 8@>HD<,D.
% F&b24 F <,0*J>"D@*>@- BD@H4&@BD"&>Z<4 *,b>4b<4 BD42>"`HFb *@BJFH4<Z<4 4 R"FH@

4FB@:\2J`HFb F"<Z, D"2>@@$D"2>Z, L@D<Z ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@

*"&:,>4b 24/. %<,FH, F H,< D"2D,T,>4, J8"2">>ZN <,D >, B@:>@FH\` F&@$@*>@ @H

@(D">4R,>46, B@F8@:\8J 8D"6>, ^8@>@<4R,F84, 4:4 B@:4H4R,F84, <,DZ <@(JH 4<,H\ H"84,

0, F,D\,2>Z, B@F:,*FH&4b, 8"8 4 B@F:,*FH&4b, &ZH,8"`V4, 42 BD4<,>,>4b &@@DJ0,>>@6

F4:Z.

8) % :4H,D"HJD, 42:@0,>Z D"2:4R>Z, <>,>4b @H>@F4H,:\>@ &@2<@0>@6 J<,FH>@FH4

@FJ0*,>4b BD4<,>,>4b F4:Z F@(:"F>@ BJ>8HJ 4 FH"H\4 2 IFH"&" 4:4 <,0*J>"D@*>@(@ @$V,(@

BD"&" BD4 @BD,*,:,>44 2"8@>>@FH4 ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b 8"8

@*>@6 42 L@D< 8@>HD<,D. E@(:"F>@ >"4$@:,, D"FBD@FHD">,>>@6 H@R8, 2D,>4b 2"BD,V,>4,

BD4<,>,>4b F4:Z @(D">4R4&",HFb &@,>>@6 F4:@6, 4 B@^H@<J &Z2Z&"`V4, &@2D"0,>4b L@D<Z

^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b <@(JH @FJ0*"H\Fb :4T\ >" @F>@&">44

24/ )@BJFH4<@FH\ ^8@>@<4R,F84N 8@>HD<,D BD42>",HFb 7@<4FF4,6 & 8@<<,>H"D44 8

FH"H\, 30 B,D&@6 R"FH4 >"FH@bV,(@ BD@,8H", (*, (@&@D4HFb, RH@ " F@&D,<,>>@,
<,0*J>"D@*>@, BD"&@ @$ZR>@ >, &@2*&4(",H 8"84N- :4$@ BD,BbHFH&46 >" BJH4 BD@b&:,>4b
@BD,*,:,>>ZN L@D< D,"8P44 >" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, ( >"BD4<,D,
^8@>@<4R,F84, D,BD,FF":44)". ( +0,(@*>48 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1979 (@*,
H@< II ( Q"FH\ &H@D"b), BJ>8H 5).
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R,H8@6 >@D<Z, 2"BD,V"`V,6 &<,T"H,:\FH&@ 4:4 ,(@ 8@>8D,H>Z, L@D<Z 25/. ?H<,R"b

@HFJHFH&4, 8"8@(@- :4$@ *DJ(@(@ B@:@0,>4b & IFH"&,, @FJ0*"`V,(@ 4>*4&4*J":\>Z, <,DZ

BD4>J0*,>4b, >,8@H@DZ, "&H@DZ JH&,D0*"`H, RH@ BJ>8H 4 FH"H\4 2 BD4<,>b,HFb >, H@:\8@

8 &@@DJ0,>>Z< D,BD,FF":4b<, >@ H"80, 8 <,D"< ^8@>@<4R,F8@(@ BD4>J0*,>4b 26/.
A@ 4N <>,>4`, H"84, <,DZ >, @H:4R"`HFb B@ F&@,6 P,:4 4 D,2J:\H"HJ @H BD4<,>,>4b

&@@DJ0,>>@6 F4:Z, 8@(*" B@F:,*FH&4b<4 H"84N <,D & *,6FH&4H,:\>@FH4 @8"2Z&",HFb

^8@>@<4R,F8@, " J*JT,>4," (@FJ*"DFH&", BD@H4& 8@H@D@(@ >"BD"&:,>Z H"84, <,DZ.

25/ E@(:"F>@ ^H@6 H@R8, 2D,>4b 2"BD,V,>4,, F@*,D0"V,,Fb & BJ>8H, 4 FH"H\4 2,
F:,*@&":@ $Z :@(4R,F84 B@>4<"H\ 8"8 " @N&"HZ&"`V,, H"80, <,DZ ^8@>@<4R,F8@(@ 4:4
B@:4H4R,F8@(@ *"&:,>4b, @8"2Z&",<@(@ :4$@ & H"8@6 FH,B,>4 4 F H"8@6 4>H,>F4&>@FH\`,
8@H@D"b $Z:" $Z ^8&4&":,>H>" &@@DJ0,>>@6 "(D,FF44, :4$@, ,F:4 >, & H"8@6 ^8FHD,<":\>@6

L@D<,, H@ *:b H@(@, RH@$Z >"&b2"H\ &@:` B@H,DB,&T,(@ (@FJ*"DFH&" 4 @$,FB,R4H\
>,@BD"&*">>Z, $:"("" *:b (@FJ*"DFH&", BD4$,("`V,(@ 8 8@>HD<,D,. G. Arangio-Ruiz,
"Human Rights and Non-Intervention in the Helsinki Final Act", in Hague Rec .,
Vol. 157, 1977-IV, p. 267. !>":@(4R>J` B@24P4` 2">4<",H !. 7"FF4F, Diritto
internazionale , op. cit ., p. 163. Cfr. H. Waldock, "The Regulation of the
use of Force by Individual States in International Law", Hague Rec ., Vol. 81,
1952-II, pp. 493-4; L. Oppenheim, International Law , Vol. II, London 1952,
p. 153; D.W. Bowett, "Economic Coercion and Reprisals by States", Virg. JIL ,
Vol. 13, 1972, p. 1; R. Lillich, "The Status of Economic Coercion Under
International Law: United Nations Norms", in R. Mersky ed., Conference on
Transnational Economic Boycotts and Coercion , 19-20 February 1976 , University
of Texas Law School, Vol. I, pp. 116-17; A. Beirlaen, "Economic Coercion and
Justitying Circumstances", RBDI, Vol. 18, 1984-5, p. 67; M. Virally,
"Commentaire de l’article 2 par. 4 de la Charte", in J.P. Cot , A. Pellet,
eds., La Charte des Nations Unies, Paris Bruxelles, 1985, pp. 120-21; C.,
Leben, "Les contre-mesures inter-étatiques et les réactions à l’illicite dans
la société internationale", in AFDI, Vol. 28, 1982, pp. 63-69; P. Malanczuk,
"Countermeasures and Self-Defence as Circumstances Precluding Wrongfulness in
the ILC’s Draft Articles on State Responsibility", in ZaöRV, Vol. 43, 1983,
p. 737; O.Y. Elagab, op. cit ., p. 201; I. Seidl-Hohenveldern,
"International Economic Law", Hague Rec ., Vol. 198, 1986-III, pp. 200-1,
Restatement of Law Third , op. cit ., p. 383; L.A. Sicilianos, op. cit .,
pp. 248-253.

26/ E<., & R"FH>@FH4, J. Zourek, "La Charte des Nations Unies interdit-
elle le recours à la force en général ou seulement à la force armée?", in
Mélanges Rolin , Paris, 1964, pp. 530 ff.; and M. Obradovic, "Prohibition of
the Threat or Use of Force", in M. Sahovic, ed., Principles of International
Law Concerning Friendly Relations and Cooperation , Belgrade, New York, 1972,
pp. 76 ff. A@F:, JFH">@&:,>4b & 1973 (@*J ^<$"D(@ >" "D"$F8J` >,LH\ ^HJ B@24P4`
H"80, FH":4 D"2*,:bH\ >,8@H@DZ, 2"B"*>Z, "&H@DZ. % ^H@< @H>@T,>44 F<. J.J. Paust,
A.P. Blaustein, "The Abab Oil Weapo n - A Threat to International Peace", in
AJIL, Vol. 68, 1974, pp. 420 ff.
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9) C"FF<@HD,>4, F@@H&,HFH&J`V,6 BD"8H484 (@FJ*"DFH& BD,*FH"&:b,HFb @F@$,>>@ &"0>Z< &

F&,H, D"FN@0*,>4b *@8HD4>. % N@*, 7@>L,D,>P44 & E">- KD">P4F8@ :"H4>@"<,D48">F84,

(@FJ*"DFH&" &Z*&4>J:4 BD,*:@0,>4, D"FBD@FHD">4H\ @FJ0*,>4,, F@*,D0"V,,Fb & BJ>8H, 4
FH"H\4 2 IFH"&", >" BD4<,>,>4, ^8@>@<4R,F8@6 4:4 B@:4H4R,F8@6 F4:Z 27/.
?H8:@>,>4, ^H@(@ BD,*:@0,>4b <@(:@ $ZH\ @$JF:@&:,>@ F8@D,, T4D@84< @BD,*,:,>4,<

B@>bH4b ^8@>@<4R,F8@6 4:4 B@:4H4R,F8@6 F4:Z, R,< 8"H,(@D4R,F84< &@2D"0,>4,< BD@H4&

:`$@(@ 2"BD,V,>4b *,6FH&46 H"8@(@ D@*". A@2*>,, BD,*BD4>4<":4F\ $,2JFB,T>Z, B@BZH84

J&b2"H\ @FJ0*,>4, ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b F 2"BD,V,>4,< J(D@2Z

F4:@6 4:4 ,, BD4<,>,>4b & 8@>H,8FH, ),8:"D"P44 @ *DJ0,FH&,>>ZN @H>@T,>4bN 4

D,2@:`P44 @$ @BD,*,:,>44 "(D,FF44 28/.

10) M@Hb BD"8H48" (@FJ*"DFH&, 8"8 BD,*FH"&:b,HFb, >, B@*H&,D0*",H &Z&@*" @ H@<, RH@

>,8@H@DZ, L@D<Z ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b ^8&4&":,>H>Z L@D<"<

&@@DJ0,>>@6 "(D,FF44, ^H" BD"8H48" @HD"0",H @F@$J` H,>*,>P4`, @(D">4R4&"`VJ` HJ

FH,B,>\, & 8@H@D@6 (@FJ*"DFH&" <@(JH BD4$,("H\ 8 BD4>bH4` ^8@>@<4R,F84N 4:4

27/ E<. )@8J<,>HZ 7@>L,D,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@
;,0*J>"D@*>@6 @D(">42"P44, E">- KD">P4F8@, 1945 (@*, 9@>*@> - =\`- 5@D8, 1945,
H@< 6, FHD. 559 - H,8FH B@BD"&84, BD,*:@0,>>@6 #D"24:4,6, 4 pp. 4, 339-340 -
@$FJ0*,>4, & 7@<4H,H, I/1 5 4`>b 1945 (@*".

28/ C,2@:`P4b 3314 (XXIX) ',>,D":\>@6 !FF"<$:,4 (1974 (@*). =,8@H@DZ,

FHD">Z B@BZH":4F\ @FJV,FH&4H\ ^HJ J&b28J & N@*, *:4H,:\>ZN B,D,(@&@D@&, 8"F"`V4NFb

@BD,*,:,>4b "(D,FF44. E<. &Z*&4>JH@, #@:4&4,6 BD,*:@0,>4,, F@(:"F>@ 8@H@D@<J

" @*>@FH@D@>>4, *,6FH&4b, & D,2J:\H"H, 8@H@DZN (@FJ*"DFH&@ :4T",HFb F&@4N ^8@>@<4R,F84N

D,FJDF@&, B@:JR",<ZN &F:,*FH&4, >"*:,0"V,(@ &,*,>4b <,0*J>"D@*>@6 H@D(@&:4, 4:4 &

D,2J:\H"H, 8@H@DZN @F>@&Z ,(@ ^8@>@<484 B@*&,D("`HFb J(D@2, H"84< @$D"2@<, RH@

2"HD"(4&",HFb ,(@ $,2@B"F>@FH\ 4 @>@ >, <@0,H 2"V4H4H\ F,$b 4:4 JR"FH&@&"H\ &

8@::,8H4&>@6 2"V4H, <4D"", F:,*J,H FR4H"H\ @*>@6 42 L@D< "(D,FF44

( *@8J<,>H A/AC.66/L.9 (1953)). 1*,F\ 2"B"*>Z, (@FJ*"DFH&" &>@&\ &ZFHJB4:4 BD@H4&

R,H8@(@ B@:@0,>4b @$ ^8@>@<4R,F8@< BD4>J0*,>44 (:"&>Z< @$D"2@< 42- 2" 8D"6>, (4$8@6
BD,*:@0,>>@6 L@D<J:4D@&84. 1"b&:,>4, K4H4<@D4F", ?L4P4":\>Z, @HR,HZ ',>,D":\>@6
!FF"<$:,4, F,*\<"b F,FF4b, BD4:@0,>4b, BJ>8H 54 B@&,FH84 *>b, FHD. 74 ">(:. H,8FH".
E<. H"80, $@:,, B@2*>,, 2"b&:,>4, E":\&"*@D", & 8@H@D@< $Z:@ &ZD"0,>@

>,J*@&:,H&@D,>4, B@ B@&@*J H@(@, RH@ & BD,*:"(",<@< @BD,*,:,>44 "(D,FF44 @HFJHFH&J,H

JB@<4>">4, @ 8@F&,>>@6 ^8@>@<4R,F8@6 "(D,FF44. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6
!FF"<$:,4, *&"*P"H\ *,&bH"b F,FF4b, B:,>"D>Z, 2"F,*">4b, H@<. I, 2239- , 2"F,*">4,,
BJ>8H 157. EB,P4":\>Z6 8@<4H,H B@ @BD,*,:,>4` 2"b&4:, RH@ B@*@$>@, B@:@0,>4,
F@2*":@ $Z BD,BbHFH&4b >" BJH4 BD4>bH4b *">>@6 D,2@:`P44 8@>F,>FJF@<.
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B@:4H4R,F84N <,D 29/. ',>,D":\>"b !FF"<$:,b F@ &F,6 @BD,*,:,>>@FH\` @FJ0*",H >,

H@:\8@ &@@DJ0,>>J` 4>H,D&,>P4`, >@ H"80, " &F, *DJ(4, L@D<Z &<,T"H,:\FH&" 4 &Fb84,

J(D@2Z, >"BD"&:,>>Z, BD@H4& BD"&@FJ$X,8H>@FH4 (@FJ*"DFH&" 4:4 BD@H4& ,(@ B@:4H4R,F84N,
^8@>@<4R,F84N 4 8J:\HJD>ZN ^:,<,>H@&" & ),8:"D"P44 @ >,*@BJFH4<@FH4 &<,T"H,:\FH&" &@

&>JHD,>>4, *,:" (@FJ*"DFH& 4 @$ @(D"0*,>44 4N >,2"&4F4<@FH4 4 FJ&,D,>4H,H" 30/.
% ),8:"D"P44 *":,, J8"2Z&",HFb, RH@ " =4 @*>@ (@FJ*"DFH&@ >, <@0,H >4 BD4<,>bH\, >4

B@@VDbH\ BD4<,>,>4, ^8@>@<4R,F84N, B@:4H4R,F84N <,D 4:4 <,D 4>@(@ N"D"8H,D" *:b

BD4>J0*,>4b *DJ(@(@ (@FJ*"DFH&" B@*R4>4H\ @FJV,FH&:,>4, ,(@ FJ&,D,>>ZN BD"& 4:4 *:b

B@:JR,>4b @H >,(@ 8"84N $Z H@ >4 $Z:@ BD,4<JV,FH&". !>":@(4R>Z< @$D"2@< &

),8:"D"P44 @ *DJ0,FH&,>>ZN @H>@T,>4bN BD@&@2(:"T",HFb, RH@ " =4 @*>@ (@FJ*"DFH&@ >,

<@0,H >4 BD4<,>bH\, >4 B@@VDbH\ ^8@>@<4R,F84,, B@:4H4R,F84, 4:4 <,DZ :`$@(@ 4>@(@

N"D"8H,D" F P,:\` *@$4H\Fb B@*R4>,>4b F,$, *DJ(@(@ (@FJ*"DFH&" & @FJV,FH&:,>44 4< F&@4N

FJ&,D,>>ZN BD"& 4 B@:JR,>4b @H ^H@(@ 8"84N $Z H@ >4 $Z:@ BD,4<JV,FH&" 31 /.

11) =" D,(4@>":\>@< JD@&>, (@FJ*"DFH&" & F&@,6 BD"8H48, H"80, B@**,D04&"`H BD4>P4B

2"BD,V,>4b 8D"6>,(@ ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b. % #@(@HF8@6 N"DH44

1948 (@*" @$ JRD,0*,>44 ?D(">42"P44 "<,D48">F84N (@FJ*"DFH& F@*,D04HFb T4D@8"b

L@D<J:4D@&8" BD4>P4B" >,&<,T"H,:\FH&" 32/ 4 @*>@2>"R>@ 2"BD,V",HFb " BD4<,>,>4,

29/ E<. G. Arangio-Ruiz, "Human Rights and Non-Intervention in the
Helsinki Final Act", in Hague Rec ., Vol. 157, 1977-IV, p. 267; D.W. Bowett,
op.cit ., in Virg. JIL , Vol. 13, 1972, pp. 2-3; Y. Blum, "Economic Boycotts
in International Law", in Conference on Transnational Economic Boycotts ,
op.cit ., p. 96; P. Malanczuk, op.cit ., p. 737; A. Bierlaen, op. cit ., p.
67; I. Seidl-Hohenveldern, "The United Nations Economic Coercion", in RBDI,
Vol. 18, 1984-5, p. 11; and J. Salmon, op.cit ., p. 186. C <. H"80, L.
Boisson de Chazournes, Les contre-mesures dans les relations internationales
économiques , Thèse présentée à l’Université de Genève, 1990, Chapter III,
Part A. Section 3, para. 3.2, pp. 149-151.

30/ C,2@:`P4b 2131 ( MM) ',>,D":\>@6 !FF"<$:,4 @H 21 *,8"$Db 1965 (@*" $Z:"

BD4>bH" 109 (@:@F"<4 BD4 @*>@< &@2*,D0"&T,<Fb 4 F@@H&,HFH&J`V4, B@:@0,>4b ^H@6
D,2@:`P44 $Z:4 B@2*>,, &8:`R,>Z & ),8:"D"P4` @ *DJ0,FH&,>>ZN @H>@T,>4bN.

31/ C,2@:`P4b 2625 (XXV) ',>,D":\>@6 !FF"<$:,4 @H 24 @8Hb$Db 1970 (@*".

32/ % F@@H&,HFH&44 F BD4>P4B@< >,&<,T"H,:\FH&", 42:@0,>>Z< & FH"H\, 15,
(@FJ*"DFH&@ " >, 4<,,H BD"&" &<,T4&"H\Fb, BDb<@ 4:4 8@F&,>>@, B@ 8"8@6 $Z H@ >4 $Z:@

BD4R4>, &@ &>JHD,>>4, 4:4 &>,T>4, *,:" :`$@(@ *DJ(@(@ (@FJ*"DFH&"". )":,, & >,6

J8"2Z&",HFb, RH@ ^H@H BD4>P4B " 2"BD,V",H >, H@:\8@ BD4<,>,>4, &@@DJ0,>>@6 F4:Z, >@ 4

:`$Z, *DJ(4, L@D<Z &<,T"H,:\FH&" 4:4 J(D@2Z, >"BD"&:,>>Z, BD@H4& BD"&@FJ$X,8H>@FH4
(@FJ*"DFH&" 4:4 BD@H4& ,(@ B@:4H4R,F84N, ^8@>@<4R,F84N 4 8J:\HJD>ZN ^:,<,>H@&".
#4$:4@(D"L4` <"H,D4":@& @ BD4>P4B, >,&<,T"H,:\FH&" & FHD">"N "<,D48">F8@(@ 8@>H4>,>H"
F<. Ch. Rousseau, Droit international public , Vol. IV, Paris, 1980, p. 53 ff.
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BD4>J*4H,:\>ZN <,D ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ N"D"8H,D", F H,< RH@$Z @8"2"H\

*"&:,>4, >" FJ&,D,>>J` &@:` *DJ(@(@ (@FJ*"DFH&" 4 B@:JR4H\ @H ^H@(@ 8"84, $Z H@ >4

$Z:@ BD,4<JV,FH&"" 33 /. !>":@(4R>@, 2"BD,V,>4, F@*,D04HFb & *DJ(@< &"0>@<, N@Hb

4 >, 4<,`V,< @$b2"H,:\>@6 F4:Z, D,(4@>":\>@< *@(@&@D,, " 4<,>>@ & M,:\F4>8F8@<

2"8:`R4H,:\>@< "8H, 1975 (@*", (*, @>@ L4(JD4DJ,H B@* @H*,:\>Z< 2"(@:@&8@<

" =,&<,T"H,:\FH&@" 34 /.

12) %F, ^H4 <,0*J>"D@*>Z, 4 D,(4@>":\>Z, *@8J<,>HZ @FJ0*"`H 4FB@:\2@&">4,

^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b, 8@(*" @>@ BD,*FH"&:b,H F@$@6 >"DJT,>4,

BD4>P4B" >,&<,T"H,:\FH&". G"8, FJV,FH&J`H D"2:4R>Z, D,04<Z, 2"BD,V"`V4,

BD4<,>,>4, F4:Z, F @*>@6 FH@D@>Z, 4 4FB@:\2@&">4, 8D"6>4N ^8@>@<4R,F84N 4:4

B@:4H4R,F84N FD,*FH& BD4>J0*,>4b - F *DJ(@6, & D"<8"N BD4<,>,>4b 8@>HD<,D 35/. %

@H:4R4, @H @$V,(@ 2"BD,H" >" 4FB@:\2@&">4, &@@DJ0,>>ZN 8@>HD<,D BD4 :`$ZN

@$FH@bH,:\FH&"N 2"BD,V,>4, ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b @(D">4R4&",HFb

H,<4 <,D"<4, 8@H@DZ, >"BD"&:,>Z >" *@FH40,>4, >,BD4,<:,<ZN P,:,6, H"84N, 8"8

B@*R4>,>4, F,$, *DJ(@(@ (@FJ*"DFH&" & @FJV,FH&:,>44 F&@4N FJ&,D,>>ZN BD"& 4:4 B@:JR,>4,

8"84N $Z H@ >4 $Z:@ BD,4<JV,FH&. A@^H@<J @FJ0*,>4, BD4>J*4H,:\>ZN <,D, 4F8:`R"b

J(D@2Z F4:@6 4:4 ,, BD4<,>,>4b, 2"HD"(4&"`H :4T\ <,DZ ^8@>@<4R,F8@(@ 4:4

B@:4H4R,F8@(@ N"D"8H,D", 8@H@DZ, <@(:4 $Z BD4&,FH4 8 F,D\,2>Z<, ,F:4 >,

8"H"FHD@L4R,F84<, B@F:,*FH&4b< *:b F@@H&,HFH&J`V,(@ (@FJ*"DFH&" 36/.

13) G@H L"8H, RH@ F,D\,2>@FH\ B@H,>P4":\>ZN B@F:,*FH&46 >,>"F4:\FH&,>>ZN

BD4>J*4H,:\>ZN <,D *@:0>" BD4>4<"H\Fb &@ &>4<">4, BD4 @BD,*,:,>44 4N 2"BD,V,>>@(@

N"D"8H,D", B@*H&,D0*",HFb *DJ(4<4 ^:,<,>H"<4 BD"8H484 (@FJ*"DFH&. %@ <>@(4N F:JR"bN,

33/ EH"H\b 16 (UNTS, Vol. 119, p. 3).

34/ % F@@H&,HFH&44 F BD4>P4B@< VI &F, (@FJ*"DFH&" " $J*JH BD4 &F,N @$FH@bH,:\FH&"N
&@2*,D04&"H\Fb @H :`$@(@ *DJ(@(@ "8H" &@,>>@(@ 4:4 B@:4H4R,F8@(@, ^8@>@<4R,F8@(@ 4:4

*DJ(@(@ BD4>J0*,>4b, >"BD"&:,>>@(@ >" H@, RH@$Z B@*R4>4H\ F&@4< F@$FH&,>>Z< 4>H,D,F"<

@FJV,FH&:,>4, *DJ(4< (@FJ*"DFH&@<- JR"FH>48@< BD"&, BD4FJV4N ,(@ FJ&,D,>4H,HJ, 4 H"84<
@$D"2@< @$,FB,R4H\ F,$, BD,4<JV,FH&" :`$@(@ D@*"". E<. G. Arangio-Ruiz, Human
Rights and Non-Intervention, cit ., pp. 274 ff.

35/ ]H@ F@@H&,HFH&J,H D,T,>4` ;,0*J>"D@*>@(@ EJ*", 8@H@DZ6 BD42>": >,2"8@>>@FH\
^8@>@<4R,F84N <,D & 8@>H,8FH, BD4>P4B" >,&<,T"H,:\FH&" & *,:,, 8"F"`V,<Fb Military
and Paramilitary Activities in and against Nicaragua (I.C.J. Reports , 1986,
p. 108 ff., para. 126).

36/ ]H4 B@F:,*FH&4b @H>`*\ >, @$b2"H,:\>@ @H:4R"`HFb @H B@F:,*FH&46, 8@H@DZ,

<@(JH 4<,H\ <,FH@ & D,2J:\H"H, >,2"8@>>@(@ BD4<,>,>4b F4:Z. ]H@ 2"FH"&4:@ >,8@H@DZN

"&H@D@& F@<>,&"H\Fb & FJV,FH&@&">44 D,":\>@(@ BD"8H4R,F8@(@ D"2:4R4b <,0*J ^H4<4 *&J<b

H4B"<4 2"BD,V,>46. ?$FJ0*,>4, ^H@(@ &@BD@F" & F&b24 F ),8:"D"P4,6 @ *DJ0,FH&,>>ZN
@H>@T,>4bN F<. & D"$@H, G. Arangio-Ruiz, The Normative Role of the General
Assembly, op. cit ., pp. 528-530.
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8@(*" 4<,:@ <,FH@ 4FB@:\2@&">4, ^8@>@<4R,F84N <,D, 0":@$Z F@@H&,HFH&J`V,(@ (@FJ*"DFH&"

@F>@&Z&":4F\ >, FH@:\8@ >" N"D"8H,D, F"<@(@ "8H", F8@:\8@ >" F&b2">>@< F ^H4<

" ^8@>@<4R,F8@< J*JT,>44" 4:4 *DJ(4N 8"H"FHD@L4R,F84N B@F:,*FH&4bN. 3<,>>@ ^H@6

B@24P44 BD4*,D04&":"F\ #@:4&4b & &@BD@F, @ F$D@F, & <@D, @:@&" E@&,HF84< E@`2@< &

1958 (@*J 37/ 4 7J$" - & @H>@T,>44 D,28@(@ F@8D"V,>4b 4<B@DH" F"N"D"

E@,*4>,>>Z<4 SH"H"<4 & 1960 (@*J 38/, F:JR"4, 8@H@DZ,, @*>"8@, >, B@&:,8:4 2"

F@$@6 8@>HD<,D & FHD@(@< F<ZF:, ^H@(@ F:@&" 39/. =,8@H@DZ, :"H4>@"<,D48">F84,

FHD">Z, &8:`R"b !D(,>H4>J 40/, 2"b&:b:4 & E@&,H, #,2@B"F>@FH4, RH@ H@D(@&Z,

F">8P44, &&,*,>>Z, 2"B"*>Z<4 FHD">"<4 B@F:, &@2>48>@&,>4b 8D424F", F&b2">>@(@ F

K@:8:,>*F84<4/ ;":\&4>F84<4 @FHD@&"<4, <@0>@ 8&":4L4P4D@&"H\ 8"8 "8HZ " ^8@>@<4R,F8@6

"(D,FF44, @FJV,FH&:b,<@6 & >"DJT,>4, >@D< <,0*J>"D@*>@(@ BD"&"" 41 /. E@&,HF846

E@`2 @$&4>4: E@,*4>,>>Z, SH"HZ & " 4FB@:\2@&">44 H@D(@&:4 & 8"R,FH&, @DJ04b BD@H4&

,(@ FHD">Z" & F&b24 F <,D"<4, BD4>bHZ<4 B@F:, B@:\F8@(@ 8D424F" & 1981-

37/ E<. McDougal-Feliciano, Law and Minimum World Public Order - The
Legal Regulation of International Coercion , New Haven and London, 1961,
p. 194, note 165.

38/ 7J$" 8&":4L4P4D@&":" ^H4 *,6FH&4b 8"8 " B@FH@b>>J` "(D,FF4` F B@:4H4R,F84<4
P,:b<4, >"BD"&:,>>J` BD@H4& @F>@&>ZN 4>H,D,F@& 8J$4>F8@6 ^8@>@<484". AJIL,
Vol. 55, 1961, pp. 822 ff.

39/ =, F@&F,< bF>@, b&:b:4F\ :4 <,DZ, BD4>4<",<Z, (@FJ*"DFH&@<, @H&,H>@6 <,D@6

>" F@&,DT,>>@, D">,, BD@H4&@BD"&>@, *,b>4,. ?*>"8@, *"0, ,F:4 D">,, >, $Z:@
F@&,DT,>@ BD@H4&@BD"&>@(@ *,b>4b, BD4&,*,>>Z, BD4<,DZ BD,*FH"&:b`HFb J<,FH>Z<4,
B@F8@:\8J @>4 B@bF>b`H JF:@&4b, BD4 8@H@DZN BD4<,>,>4, ^8@>@<4R,F8@6 F4:Z FR4H",HFb

BD@H4&@BD"&>Z<. =, F:,*J,H H"80, 2"$Z&"H\, RH@ & ^8@>@<4R,F8@6 FL,D, >, &F,(*" <@0>@

BD@&,FH4 R,H8J` (D">4PJ <,0*J D,H@DF4,6 4 D,BD,FF":4,6, B@F8@:\8J BD"&" 4 @$b2">>@FH4
@$ZR>@ b&:b`HFb *@(@&@D>Z<4 4 >,D,*8@ H@:8J`HFb B@- D"2>@<J.

40/ A@ <>,>4` !D(,>H4>Z, <,DZ, BD4>bHZ, +E, D"&>@2>"R>Z ^8@>@<4R,F8@6

"(D,FF44, @H8DZH@ >"DJT"`V,6 BD4>P4BZ <,0*J>"D@*>@(@ BD"&" 4 >@D<Z BD"&"
?D(">42"P44 ?$X,*4>,>>ZN ="P46. E<. A. De Guttry, Le contromisure adottate nei
confronti dall’Argentina da parte della Comunità europee a dei terzi Stati ed
il problema della loro liceità internazionale, in N. Ronzitti (ed.),
La questione delle Falkland-Malvinas nel diritto internazionale , Milan, 1984,
p. 357.

41/ 1"b&:,>4, %,>,FJ^:Z & *@8J<,>H, S/PV.2362, 22 <"b 1982 (@*", FHD. 23-25
">(:46F8@(@ H,8FH"; F<. H"80, 2"b&:,>4b E":\&"*@D" & *@8J<,>H, S/PV.2363, 23 <"b

1982 (@*", FHD. 47 ">(:46F8@(@ H,8FH"; =48"D"(J", H"< 0,; ]8&"*@D - &
*@8J<,>H, S/PV.2360, 21 <"b 1982 (@*", FHD. 71 ">(:46F8@(@ H,8FH".
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1982 (@*"N 42/. % ^H@< F:JR", E@,*4>,>>Z, SH"HZ, 8@H@DZ, HD"*4P4@>>@ &ZFHJB"`H

BD@H4& T4D@8@(@ H@:8@&">4b BJ>8H" 4 FH"H\4 2, JH&,D0*":4, RH@ @>4 >, FHD,<bHFb 8

H@<J, RH@$Z " B@FH"&4H\ E@&,HF846 E@`2 >" 8@:,>4 ^8@>@<4R,F84 43/", 4 *":,,

2"b&:b:4 & N@*, BD,>46 & 7@<4H,H, B@ JF4:,>4` ^LL,8H4&>@FH4 BD4>P4B" >,BD4<,>,>4b

F4:Z & <,0*J>"D@*>ZN @H>@T,>4bN, RH@ *"&:,>4,, @8"2">>@, E@&,HF84< E@`2@< >"

A@:\TJ, 8@H@D@, BD4&,:@ 8 @$Xb&:,>4` & B@F:,*>,6 RD,2&ZR"6>@(@ B@:@0,>4b,
D"&>@F4:\>@ BD@H4&@BD"&>@<J BD4<,>,>4` F4:Z 44/. =,8@H@DZ, (@FJ*"DFH&" H"80,

8&":4L4P4D@&":4 <,DZ, BD4>4<"&T4,Fb _0>@6 !LD48@6 & @H>@T,>44 F@F,*>4N (@FJ*"DFH&,
b8@$Z BD,*@FH"&:b&T4N J$,04V, R:,>"< !=7, 8"8 BD@H4&@BD"&>@, ^8@>@<4R,F8@,

BD4>J0*,>4,, 4FB@:\2@&">>@, *:b H@(@, RH@$Z B@&:4bH\ >" B@&,*,>4, *DJ(@6

FHD">Z 45/.

14) 1"BD,V,>4, ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b B@FD,*FH&@< 8@>HD<,D,
F@*,D0"V,,Fb & B@*BJ>8H, b), @$JF:@&:,>@ 8D"6>4< N"D"8H,D@< <,D, @BD,*,:b,<Z<

F,D\,2>@FH\` 4N B@H,>P4":\>ZN B@F:,*FH&46 F H@R84 2D,>4b J(D@2Z " H,DD4H@D4":\>@6

P,:@FH>@FH4 4:4 B@:4H4R,F8@6 >,2"&4F4<@FH4" F@@H&,HFH&J`V,(@ (@FJ*"DFH&". K"8H

&8:`R,>4b *">>@6 LD"2Z, &2bH@6 42 BJ>8H" 4 FH"H\4 2 IFH"&", @2>"R",H BD42>">4,

7@<4FF4,6 H@(@, RH@ >"F4:\FH&,>>Z, 4 >,>"F4:\FH&,>>Z, <,DZ <@(JH 4<,H\ @*4>"8@&@

F,D\,2>Z, B@F:,*FH&4b. AD4 ^H@<, @*>"8@, @>" 42$,(",H FB@D>@(@ &@BD@F" @ H@<, <@0,H

:4 ^H@ B@:@0,>4, IFH"&" H@:8@&"H\Fb 8"8 @H>@FbV,,Fb :4T\ 8 BD4<,>,>4` &@@DJ0,>>@6

F4:Z 4:4 8"8 @N&"HZ&"`V,, 4 *DJ(4, L@D<Z >,2"8@>>@(@ BD4>J0*,>4b. 7@<4FF4b

@F@2>",H, RH@ & F:JR", F:4T8@< T4D@8@6 L@D<J:4D@&84 B@*BJ>8H b) <@0,H $ZH\

D"&>@F4:,> B@:J2"BD,V,>4` 8@>HD<,D. A@^H@<J @>" FJ24:" FL,DJ @N&"H", &@- B,D&ZN,
@(D">4R4& 2"BD,V,>>@, B@&,*,>4, " <,D"<4 8D"6>,(@ ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@

BD4>J0*,>4b", " &@- &H@DZN, 4FB@:\2@&"& F:@&@F@R,H">4, " F P,:\`", 8@H@D@, J8"2Z&",H >"

&D"0*,$>Z, 4:4 8"D"H,:\>Z, >"<,D,>4b 4 4F8:`R",H B@&,*,>4,, FB@F@$>@, & @H*":,>>@6

B,DFB,8H4&, 4 >,BD,*>"<,D,>>@ J(D@0"H\ H,DD4H@D4":\>@6 P,:@FH>@FH4 4:4 B@:4H4R,F8@6

>,2"&4F4<@FH4 (@FJ*"DFH&".

42/ 1"b&:,>4, <4>4FHD" &>,T>,6 H@D(@&:4 EEEC & ("2,H, Financial Times ,
17 November 1982, p. 1.

43/ 1"b&:,>4, 2"<,FH4H,:b B@<@V>48" (@FJ*"DFH&,>>@(@ F,8D,H"Db G@<"F" =. G.
="6:F" & N@*, F:JT">46 & A@*8@<4FF44 B@ +&D@B, 4 #:40>,<J %@FH@8J 7@<4FF44 B@

4>@FHD">>Z< *,:"<, B":"H" BD,*FH"&4H,:,6, 97- 6 8@>(D,FF, &H@D"b F,FF4b, 10 "&(JFH"
1982 (@*", %"T4>(H@>, 1982 (@*, FHD. 8 ">(:46F8@(@ H,8FH".

44/ )@8J<,>H !/37/41, BJ>8H 50.

45/ E<. 2"b&:,>4b _(@F:"&44, ;"*"("F8"D" 4 G"4:">*" & *@8J<,>H, S/PV.2660,
12 L,&D":b 1986 (@*", FHD. 13 4 *":,,, 28 4 *":,,, 38 4 *":,, ">(:46F8@(@ H,8FH".
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15) A@*BJ>8H F) @(D">4R4&",H HJ FH,B,>\, & 8@H@D@6 B@FHD"*"&T,, (@FJ*"DFH&@ <@0,H

B@FD,*FH&@< 8@>HD<,D BD4$,(>JH\ 8 *,6FH&4b<, BD@H4&@D,R"V4< *4B:@<"H4R,F8@<J 4:4

8@>FJ:\F8@<J BD"&J. M@Hb B@H,DB,&T,, (@FJ*"DFH&@ <@0,H BD4$,("H\ 8 4FB@:\2@&">4`

8@>HD<,D, 2"HD"(4&"`V4N ,(@ *4B:@<"H4R,F84, @H>@T,>4b F (@FJ*"DFH&@<-
BD"&@>"DJT4H,:,<, &8:`R"b @$Xb&:,>4, >,8@H@DZN :4P B,DF@>@6 >@>- (D"H", BD,8D"V,>4,

4:4 &D,<,>>Z6 D"2DZ& *4B:@<"H4R,F84N @H>@T,>46 4 @H2Z& B@F:@&, >, &F, L@D<Z

8@>HD<,D, B@*B"*"`V4N B@* *4B:@<"H4R,F8@, BD"&@ 4:4 2"HD"(4&"`V4N *4B:@<"H4R,F84,

@H>@T,>4b, FR4H"`HFb >,2"8@>>Z<4.

16) EL,D" 2"BD,V,>>ZN 8@>HD<,D D"FBD@FHD">b,HFb >" H, >@D<Z *4B:@<"H4R,F8@(@ BD"&",
8@H@DZ, *@:0>Z ("D">H4D@&"H\ L424R,F8J` $,2@B"F>@FH\ 4 >,BD48@F>@&,>>@FH\

*4B:@<"H4R,F84N "(,>H@&, B@<,V,>46, "DN4&@& 4 *@8J<,>H@& BD4 &F,N @$FH@bH,:\FH&"N,
&8:`R"b &@@DJ0,>>Z, 8@>L:48HZ 46/. ]H" <4>4<":\>"b ("D">H4b 2"V4HZ >,@$N@*4<"

*:b F&b24 4 &2"4<>@(@ @$V,>4b (@FJ*"DFH& 8"8 & B,D4@*Z 8D424F@&, H"8 4 & >@D<":\>ZN

JF:@&4bN. % F4HJ"P4bN, F&b2">>ZN F BD@H4&@BD"&>Z< *,b>4,<, 8@H@DZ, J0, B@ F&@,<J

@BD,*,:,>4` >@FbH 8@>L:48H>Z6 N"D"8H,D, @F@$,>>@ &"0>@ F@ND">4H\ *4B:@<"H4R,F84,

8">":Z, F @*>@6 FH@D@>Z, 4 2"V4H4H\ & &ZFT,6 FH,B,>4 Jb2&4<ZN :4P 4 B@<,V,>4b @H

8@>HD<,D - F *DJ(@6.

17) M@Hb <Z >, @$:"*",< *@FH"H@R>Z<4 *">>Z<4 @ (@FJ*"DFH&,>>@6 BD"8H48,, 8"F"`V,6Fb

@(D">4R,>4b FB@F@$>@FH4 B@FHD"*"&T,(@ (@FJ*"DFH&" @HFHJB"H\ BJH,< BD4<,>,>4b 8@>HD<,D

46/ E<., >"BD4<,D, FH"H\4 22, 24, 29, 44 4 45 %,>F8@6 8@>&,>P44 @

*4B:@<"H4R,F84N F>@T,>4bN (UNTS, Vol. 500, p. 95). ), '"HHD4 BD4*,D04&",HFb H@6

H@R84 2D,>4b, RH@ >,2"8@>>@FH\ D,BD,FF":46 BD@H4& *4B:@<"H4R,F84N BD,*FH"&4H,:,6
8"F",HFb (:"&>Z< @$D"2@< <,D, >"BD"&:,>>ZN BD@H4& *4B:@<"H@& 8"8 L424R,F84N :4P,
<,D, 8@H@DZ,, 8"8 BD"&4:@, 2"8:`R"`HFb & >"DJT,>44 BD4>P4B" :4R>@6

>,BD48@F>@&,>>@FH4, >@ >, @(D">4R4&"`HFb ^H4<. A@ ,(@ <>,>4`, F<ZF: ^H@(@

@(D">4R,>4b 2"8:`R",HFb & >,@$N@*4<@FH4 @F@$@6 2"V4HZ & :`$ZN @$FH@bH,:\FH&"N
*4B:@<"H4R,F84N BD,*FH"&4H,:,6 &&4*J H,N @F@$ZN B@DJR,>46, 8@H@DZ, @>4 &ZB@:>b`H (op.
cit ., p. 282-283).
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@H @$b2"H,:\FH&, 2"HD"(4&"`V4N @$D"V,>4, F *4B:@<"H4R,F84<4 BD,*FH"&4H,:b<4 47/, &

H,@D44 BD"&" T4D@8@ B@**,D04&",HFb 4*,b 2"BD,V,>4b D,BD,FF":46 4:4 8@>HD<,D &

@H>@T,>44 :4P, B@:\2J`V4NFb 2"V4H@6 & D"<8"N *4B:@<"H4R,F8@(@ BD"&" 48/. % H@

&D,<b 8"8 @*>4 "&H@DZ FR4H"`H, RH@ ^H@ 2"BD,V,>4, &ZH,8",H 42 @F>@&>ZN BD"&4:,
8"F"`V4NFb 2"V4HZ *4B:@<"H4R,F84N BD,*FH"&4H,:,6, 8@H@DZ, @>4 @H>@FbH 8 8"H,(@D44

4<B,D"H4&>ZN >@D< 49/, *DJ(4, @$@F>@&Z&"`H 4N >":4R4, @F@$Z< N"D"8H,D@<

47/ ="BD4<,D, & 1966 (@*J & '">, $Z:4 "D,FH@&">Z R:,>Z *,:,("P44 '&4>,4 >"

8@>L,D,>P44 ?!+, &8:`R"b <4>4FHD" 4>@FHD">>ZN *,:. !D,FH, 8@H@DZ6 BD@42@T,: >"
$@DHJ F"<@:,H" "<,D48">F8@6 "&4"8@<B">44, >"N@*bV,(@Fb & !88D, BD@:,H@<,
@$@F>@&Z&":Fb BD"&4H,:\FH&@< '">Z 8"8 FD,*FH&@ B@:JR,>4b &@2<,V,>4b 2" P,:Z6 Db*

BD@H4&@BD"&>ZN *,b>46, F@&,DT,>>ZN '&4>,,6, &8:`R"b >":,H >" B@<,V,>4, B@F@:\FH&"
'">Z & 7@>"8D4 4 "D,FH B@F:" 4 ,(@ FJBDJ(4 (Keesing’s op. cit ., pp. 21738-40).
)DJ(4< BD4<,D@< b&:b,HFb "D,FH &:"FHb<4 #,D,(" E:@>@&@6 7@FH4 & 1967 (@*J <4>4FHD"

4>@FHD">>ZN *,: '&4>,4 4 B@FH@b>>@(@ BD,*FH"&4H,:b ^H@6 FHD">Z BD4 ?D(">42"P44

?$X,*4>,>>ZN ="P46, 8@(*" 4N 2"FH"&4:4 BD,D&"H\ F&@6 B@:,H & '&4>,`. ;4>4FHD

4>@FHD">>ZN *,: #,D,(" E:@>@&@6 7@FH4 2"b&4:, RH@ " ^H@H "D,FH... b&:b,HFb F:,*FH&4,<
BD@42&@:\>@(@ 2"*,D0">4b >,F8@:\84N (D"0*"> #,D,(" E:@>@&@6 7@FH4 & C,FBJ$:48, '&4>,,,
4 BD"&4H,:\FH&@ #,D,(" E:@>@&@6 7@FH4 4F8D,>>, F@0":,,H @ H@<, RH@ &Z>J0*,>@...
2"*,D0"H\ (DJBBJ (&4>,6F84N (D"0*"> >" H,DD4H@D44 #,D,(" E:@>@&@6 7@FH4 *@ H,N B@D,
B@8" >, $J*JH &ZBJV,>Z >" F&@$@*J ,(@ (D"0*">,". SCOR, 22nd year, Supp. for
July-August and September 1967, Annex IV, p. 176.

48/ G"8, >"BD4<,D, ?BB,>(,6< 2"b&:b,H, RH@ " 4>*4&4*JJ<Z, B@:\2J`V4,Fb

BD4&4:,(4,6 ^8FH,DD4H@D4":\>@FH4 & B,D4@* BD,$Z&">4b 2" (D">4P,6, >"BD4<,D (:"&Z

(@FJ*"DFH& 4 *4B:@<"H4R,F84, BD,*FH"&4H,:4, >, <@(JH $ZH\ @$X,8H@< D,BD,FF":46, N@Hb >"
BD"8H48, ^H@ 4>@(*" 4 4<,:@ <,FH@". L. Oppenheim, International law , Vol. II,
7th editon, op. cit ., p. 140. ]H@ 0, <>,>4, &ZD"24: 4 'J(@ 'D@P46, De Jure
Belli Ac Pacis Libri II , The Classics of International Law, J.B. Scott ed.,
Washington, 1925, Ehapter 18, S.iii, S.viii. A@ <>,>4` G&4FF", *4B:@<"H4R,F84,

"(,>HZ, " >, <@(JH $ZH\ @$X,8H"<4 D,BD,FF":46 8"8 & @H>@T,>44 4N :4R>@FH4, H"8 4 &

@H>@T,>44 4N 4<JV,FH&" F@ FH@D@>Z (@FJ*"DFH&", 8@H@D@, BD4>4<",H 4N & 8"R,FH&,

BD,*FH"&4H,:,6 (legati ), B@F8@:\8J @>4 *@$D@F@&,FH>@ &&,D4:4 F,$b 4 F&@, 4<JV,FH&@
(@FJ*"DFH&J (T. Twiss, The Law of Nations considered as Independent Political
Communities , London and Oxford, 1963, p. 39). E<. H"80, Ph. Cahier, Le droit
diplomatigue contemporain , Genève, 1962, p. 22; 4 Ch. Tomuschat, "Zu einige
Aspekten ihrer innerstaatlichen Durchfürung", ZaöRV, Vol. 33, 1973, p. 179
ff, p. 187; 4 Ch. Dominicé, "Représailles et droit diplomatique", in Recht
als Prozess und Gefüge . Festschrift für Hans Huber zum 80 Geburtstag , Bern,
1981, p. 547.

49/ !>":424DJb 8D4H,D44, >" 8@H@DZN @F>@&Z&":@F\ D,T,>4, ;,0*J>"D@*>@(@ EJ*"

B@ *,:J, 8"F"`V,<JFb *4B:@<"H4R,F84N 4 8@>FJ:\F84N F@HDJ*>48@& E@,*4>,>>ZN SH"H@& &

G,(,D">, ( E@,*4>,>>Z, SH"HZ BD@H4& 3D">") (I.C.J. Reports , 1980, p. 3), C@:4>(

JH&,D0*",H, RH@ " $Z:@ $Z N@D@T@, ,F:4 $Z EJ* 4<,: 4:4 4FB@:\2@&": &@2<@0>@FH\ R,H8@

2"b&4H\, RH@ BD@N@*bV4, B@ *">>@<J *,:J :4P" b&:b`HFb :4P"<4, D,BD,FF":44 &

@H>@T,>44 8@H@DZN 2"BD,V,>Z BD4 :`$ZN @$FH@bH,:\FH&"N B@ B4F">Z< 4 >,B4F">Z<

2"8@>"< *"0, & H@< F:JR",, ,F:4 BD@H4&@BD"&>@, *,b>4,, >" 8@H@D@, N@H,:@ $Z
BD@D,"(4D@&"H\ *">>@, (@FJ*"DFH&@, F@FH@4H & 2"N&"H, ,(@ *4B:@<"H4R,F84N F@HDJ*>48@&!
A@:@0,>4b 7@>&,>P44 FL@D<J:4D@&">Z H"84< @$D"2@<, RH@ " D,BD,FF":44 & >"HJD," H"80,

b&:b`HFb >,*@BJFH4<Z<4. 7@>,R>@, <@0>@ FH"&4H\ B@* F@<>,>4, BD"8H4R,F8J` 2>"R4<@FH\

^H@6 BD"&@&@6 F4HJ"P44, @*>"8@ "D(J<,>HZ & B@:\2J FJV,FH&J`V,(@ BD"&" - B@:>Z6

4<<J>4H,H *4B:@<"H4R,F84N F@HDJ*>48@& & F4:J $@:\T@(@ 2>"R,>4b, BD4*"&",<@(@
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*4B:@<"H4R,F8@(@ BD"&" 8"8 " 2"<8>JH@(@ D,04<"" 50 /, 8"8 ^H@ $Z:@ BD42>">@

;,0*J>"D@*>Z< EJ*@< & *,:, @ 2":@0>48"N 51/. %<,FH, F H,< "&H@DZ >,8@H@DZN

D"$@H &ZF8"2Z&"`H F@<>,>4b & >":4R44 >,8@,(@ B@:@0,>4b @$V,(@ <,0*J>"D@*>@(@ BD"&",
@FJ0*"`V,(@ "8HZ BD4>J0*,>4b, >"BD"&:,>>Z, BD@H4& *4B:@<"H4R,F84N B@F:">>48@&,
8@H@DZ, >, >@FbH BD@H4&@BD"&>@(@ N"D"8H,D" 52/.

18) % B@*BJ>8H, F) D"FF<"HD4&"`HFb >@D<Z *4B:@<"H4R,F8@(@ BD"&", &ZN@*bV4, 2" 2"<84

8@>HD<,D, 4<,`V4NFb & D"FB@Db0,>44 B@H,DB,&T,(@ (@FJ*"DFH&". 1"BD,V,>4,

@BD,*,:,>>ZN *,6FH&46 & D"<8"N BD4<,>,>4b 8@>HD<,D &8:`R",H >,BD48@F>@&,>>@FH\

2"V4V",<ZN :4P, B@<,V,>46 4 4<JV,FH&". ]H@H D,04< D"FBD@FHD">b,HFb >" 8@>FJ:\F84N

"(,>H@&, B@<,V,>4b, "DN4&Z 4 *@8J<,>HZ, 8@H@DZ, H"80, FH">@&bHFb (:"&>Z<4 @$X,8H"<4

BD4 &@2>48>@&,>44 <,0(@FJ*"DFH&,>>@6 >"BDb0,>>@FH4, & H@6 <,D,, & 8@H@D@6 H"84, :4P",
B@<,V,>4b 4 4<JV,FH&@ B@:\2J`HFb >,BD48@F>@&,>>@FH\` & D"<8"N BD"&@&@(@ D,04<",
D,(J:4DJ`V,(@ 8@>FJ:\F84, @H>@T,>4b 53/. G"84< @$D"2@<, B@*BJ>8H F) BD4<,>b,HFb

$,2 JV,D$" *:b B,D&4R>ZN >@D< 4:4 @H*,:\>ZN *@(@&@D>ZN D,04<@&, D,(J:4DJ`V4N

*4B:@<"H4R,F84, 4 8@>FJ:\F84, @H>@T,>4b.

$,FBD,BbHFH&,>>@<J <,0*J>"D@*>@<J @$V,>4`, - 4<,`H >,BD,N@*bVJ` F4:J". (B.V.A.
Rölling, "Aspects of the Case concerning U.S. diplomats and Consular Staff in
Teheran", in Neth. YBIL 1980, p. 147). G@(@ 0, <>,>4b BD4*,D04&",HFb 4

)@<4>4P,, 8@H@DZ6 (@&@D4H: " %@ RH@ >" BD"8H48, BD,&D"H4:4F\ $Z *4B:@<"H4R,F84,

@H>@T,>4b, ,F:4 $Z (@FJ*"DFH&@, *"0, *,6FH&Jb B@ BD"&J, JH&,D0*":@, RH@ @>@ b&:b,HFb

0,DH&@6 BD@H4&@BD"&>@(@ *,b>4b 4 >" ^H@< @F>@&">44 2"N&"HZ&":@ $Z *4B:@<"H4R,F84N

"(,>H@& 4:4 BD@>48":@ >" H,DD4H@D4` *4B:@<"H4R,F8@(@ BD,*FH"&4H,:\FH&", DJ8@&@*FH&JbF\
*@8HD4>@6 D,BD,FF":46?" (Ch. Dominicé, "Observations...", op.cit ., p. 63).
L.A. Sicilianos, op.cit ., p. 351., 2"b&:b,H, RH@ " >,F@<>,>>@ FJV,FH&J,H
>,DJT4<Z6 BD4>P4B *4B:@<"H4R,F8@(@ BD"&", 4<,`V46 4<B,D"H4&>Z6 N"D"8H,D -
>,BD48@F>@&,>>@FH\ :4R>@FH4 *4B:@<"H4R,F84N "(,>H@&, >,BD48@F>@&,>>@FH\ B@<,V,>46 4

"DN4&@& - BD4>P4B, >, *@BJF8"`V46 BD4<,>,>4b 8@>HD<,D. % H@ 0, &D,<b FJV,FH&J`H 4

*DJ(4, @$b2"H,:\FH&", 8@H@DZ,, 8"8 BD,*FH"&:b,HFb, >, 4<,`H FH@:\ >,BD,D,8",<@6 F4:Z 4
<@(JH, BD4 @BD,*,:,>>@6 *@:, BD,*@FH@D@0>@FH4, $ZH\ @$X,8H@< &2&,T,>>ZN 8@>HD<,D".

50/ F. Lattanzi, Garanzie .., op. cit ., pp. 317-318; O.Y. Elagab,
op.cit ., pp. 116 ff.

51/ % ^H@6 F&b24 EJ* &ZD"24: F:,*J`VJ` H@R8J 2D,>4b: " ?*>4< F:@&@<, >@D<Z
*4B:@<"H4R,F8@(@ BD"&" BD,*FH"&:b`H F@$@6 2"<8>JHZ6 D,04<, 8@H@DZ6, F @*>@6 FH@D@>Z,
JFH">"&:4&",H @$b2"H,:\FH&" BD4>4<"`V,(@ (@FJ*"DFH&" & @H>@T,>44 :\(@H, BD4&4:,(46 4

4<<J>4H,H@&, 8@H@DZ, *@:0>Z $ZH\ BD,*@FH"&:,>Z *4B:@<"H4R,F84< <4FF4b<, 4, F *DJ(@6

FH@D@>Z, 2"D">,, BD,*&4*4H &@2<@0>@, 2:@JB@HD,$:,>4, 4<4 F@ FH@D@>Z R:,>@& <4FF44 4

J8"2Z&",H >" 4<,`V4,Fb & D"FB@Db0,>44 BD4>4<"`V,(@ (@FJ*"DFH&" FD,*FH&"
BD@H4&@*,6FH&4b H"8@<J 2:@JB@HD,$:,>4`". I.C.J. Reports , 1980, p. 3 at p. 40,
para. 86.

52/ E<. D. Anzilotti, Corso di diritto internazionale pubblico , Vol.
III, Rome 1915, p. 167, 4 B@2*>,, B. Conforti, Diritto internazionale , Naples
1987, pp. 360-1.

53/ E<., >"BD4<,D, FH"H\4 31, 33 4 41 %,>F8@6 8@>&,>P44 @ 8@>FJ:\F84N
F>@T,>4bN, UNTS, Vol. 596, p. 261.
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19) ]8FB:4P4H>"b FFZ:8" >" <>@(@FH@D@>>`` *4B:@<"H4` $Z:" F@RH,>" >,J<,FH>@6,
B@F8@:\8J >" BD,*FH"&4H,:,6 <,0*J>"D@*>ZN @D(">42"P46 D"FBD@FHD">b`HFb >@D<Z,
8"F"`V4,Fb *4B:@<"H4R,F84N "(,>H@&. QH@ 8"F",HFb F@HDJ*>48@& <,0*J>"D@*>ZN

@D(">42"P46, H@ >48"8"b @H&,H>"b <,D", BD4>4<",<"b FHD">@6 BD,$Z&">4b & 4N @H>@T,>44,
>, <@0,H 8&":4L4P4D@&"H\Fb 8"8 8@>HD<,D", B@F8@:\8J & *">>@< F:JR", 4<,:@ $Z <,FH@

>,F@$:`*,>4, >, H@:\8@ @$b2"H,:\FH&" B@ @H>@T,>4` 8 (@FJ*"DFH&J- BD"&@>"DJT4H,:`, >@ 4

@$b2"H,:\FH&" & @H>@T,>44 HD,H\,6 FH@D@>Z, " 4<,>>@ F@@H&,HFH&J`V,6 <,0*J>"D@*>@6

@D(">42"P44.

20) A@*BJ>8H d) 2"BD,V",H & 8"R,FH&, 8@>HD<,D :`$@, B@&,*,>4,, 8@H@D@, JV,<:b,H

@F>@&>Z, BD"&" R,:@&,8". ]H@ 2"BD,V,>4,, 8@H@D@, @$JF:@&:,>@ @F>@&>Z<4 F@@$D"0,>4b<4

& @$:"FH4 BD"& R,:@&,8", B,D&@>"R":\>@ $Z:@ D"2&4H@ & 8@>H,8FH, BD"&" &@6>Z, B@F8@:\8J

4<,>>@ ^H4<4 F@@$D"0,>4b<4 R"V, &F,(@ BD,>,$D,(":4 & JF:@&4bN H,N 4F8:`R4H,:\>ZN

@$FH@bH,:\FH&, 8@H@DZ, FJV,FH&J`H & B,D4@* &@6>Z 54/. +V, & >"R":, 1880- N (@*@&

3>FH4HJH <,0*J>"D@*>@(@ B:">" BD,*BD4>b: B@BZH8J JB@Db*@R4H\ B@Db*@8 BD4<,>,>4b

D,BD,FF":46 & F&@,< E$@D>48, 2"8@>@& @ &@6>, >" FJT,, (*, BD,*JF<"HD4&":@F\, RH@ H"84,

<,DZ " *@:0>Z &@ &F,N F:JR"bN F@@H&,HFH&@&"H\ 2"8@>"< (J<">>@FH4 4 <@D":4" 55 /.
Q,:@&,R,F84, FHD"*">4b, &Z2&">>Z, D,BD,FF":4b<4 & B,D4@* B,D&@6 <4D@&@6 &@6>Z,
@$JF:@&4:4 BD4>bH4, >@D<Z, 2"BD,V"`V,6 BD4<,>,>4, D,BD,FF":46 & @H>@T,>44

&@,>>@B:,>>ZN & F@@H&,HFH&44 F /,>,&F8@6 8@>&,>P4,6

54/ C"2&4H4, (J<">4H"D>ZN @(D">4R,>46 & @H>@T,>44 BD"&" >" BD4<,>,>4,
D,BD,FF":46 B@*D@$>@ 4::`FHD4DJ,HFb K. 9"HH">F4 & D"$@H, Garanzie .., cit ., pp. 295-
302.

55/ E<. D,2@:`P44 3>FH4HJH" <,0*J>"D@*>@(@ BD"&", ?8FL@D*F8"b F,FF4b 1880
(@*", The Laws of War on Land, Articles 85 and 86.
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1929 (@*" 56/. A@F:, &H@D@6 <4D@&@6 &@6>Z D,BD,FF":44 BD@H4& 2"V4V",<ZN :4P

4:4 4<JV,FH&" $Z:4 H"80, @*>@2>"R>@ 2"BD,V,>Z /,>,&F84<4 8@>&,>P4b<4

1949 (@*" 57/, 4 )@B@:>4H,:\>Z< BD@H@8@:@< I 8 >4< 1977 (@*" 58/. 7D@<,

H@(@, 4<B,D"H4&>Z6 N"D"8H,D ^H@(@ 2"BD,V,>4b 2"L48F4D@&"> & %,>F8@6 8@>&,>P44 @ BD"&,

*@(@&@D@&, (*, R,H8@ @(@&"D4&",HFb, RH@ BD,8D"V,>4, 4:4 BD4@FH">@&:,>4, *,6FH&4b :`$@(@

*@(@&@D" & @H&,H >" <"H,D4":\>@, >"DJT,>4, >, @H>@F4HFb " 8 B@:@0,>4b<, 8"F"`V4<Fb

2"V4HZ R,:@&,R,F8@6 :4R>@FH4, 8@H@DZ, F@*,D0"HFb & *@(@&@D"N, >@FbV4N (J<">4H"D>Z6

N"D"8H,D, 4 @F@$,>>@ 8 B@:@0,>4b<, 4F8:`R"`V4< :`$J` L@D<J D,BD,FF":46 B@

@H>@T,>4` 8 :4P"<, B@:\2J`V4<Fb 2"V4H@6 B@ H"84< *@(@&@D"<" 59 /.

56/ EH"H\b 2 7@>&,>P44, 8"F"`V,6Fb @$D"V,>4b F &@,>>@B:,>>Z<4, /,>,&", 27
4`:b 1929 (@*", LNTS, Vol. 118, pp. 343-411. % 7@>&,>P44 1929 (@*", 8"F"`V,6Fb

D">,>ZN 4 $@:\>ZN, H"8@, B@:@0,>4, @HFJHFH&J,H. %<,FH, F H,< $Z:@ &ZF8"2">@

BD,*B@:@0,>4,, RH@ @HFJHFH&4, H"8@(@ B@:@0,>4b @$JF:@&:,>@ JBJV,>4,< 4 RH@ & :`$@<

F:JR", & ^H@6 7@>&,>P44 4<B:4P4H>@ 2"BD,V",HFb BD4<,>,>4, D,BD,FF":46, B@F8@:\8J &

FH"H\, 25 F@*,D04HFb HD,$@&">4, @ F@$:`*,>44 *">>@6 7@>&,>P44 " &@ &F,N
@$FH@bH,:\FH&"N". " G@H L"8H, RH@ ^H@ 2"BD,V,>4, >, $Z:@ ^8FB:4P4H>@ &8:`R,>@ & 1929
(@*J & 7@>&,>P4`, 8"F"`VJ`Fb D">,>ZN 4 $@:\>ZN, ( B@F8@:\8J @>" 4FN@*4H 42 BD4>P4B"
F@$:`*,>4b &F,N 4<,`V4NFb J >4N BD"&), <@0,H $ZH\ @$JF:@&:,> :4T\ JBJV,>4,<. %

F4:J H@(@, RH@ @$V,FH&,>>@, F@2>">4, @FJ*4:@ D,BD,FF":44 BD@H4& &@,>>@B:,>>ZN, ^H@
@FJ0*,>4, a fortiori BD4<,>4<@ 4 8 D,BD,FF4b< & @H>@T,>44 &@,>>@F:J0"V4N, 8@H@DZ,,
H"8 0, 8"8 D">,>Z, 4 $@:\>Z,, b&:b`HFb $,22"V4H>Z<4 4 4<,`H BD"&@ >" 2"V4HJ".
J. Pictet, Commentary to Geneva Convention I for the amelioration of the
condition of the wounded and sick in armed forces in the field, Geneva 1952,
p. 344.

57/ EH"H\b 46 /,>,&F8@6 8@>&,>P44 I @$ J:JRT,>44 JR"FH4 D">,>ZN 4 $@:\>ZN &

*,6FH&J`V4N "D<4bN, UNTS, Vol. 75, p. 31; FH"H\b 47 /,>,&F8@6 8@>&,>P44 II @$

J:JRT,>44 JR"FH4 D">,>ZN, $@:\>ZN 4 :4P, B@H,DB,&T4N 8@D"$:,8DJT,>4,, 42 F@FH"&"

&@@DJ0,>>ZN F4: >" <@D,, UNTS, Vol. 75, p. 85; BJ>8H 3 FH"H\4 13 /,>,&F8@6
8@>&,>P44 III @$ @$D"V,>44 F &@,>>@B:,>>Z<4, UNTS, Vol. 75, p. 135; BJ>8H 3
FH"H\4 33 /,>,&F8@6 8@>&,>P44 IV @ 2"V4H, (D"0*">F8@(@ >"F,:,>4b &@ &D,<b &@6>Z,
UNTS, Vol. 75, p. 287.

58/ EH"H\b 20 )@B@:>4H,:\>@(@ BD@H@8@:" I @H 8 4`>b 1977 (@*" 8 /,>,&F84<
8@>&,>P4b< @H 12 "&(JFH" 1949 (@*", ILM , Vol. 16, 1977, p. 1391.

59/ AJ>8H 5 FH"H\4 60 (UNTS, Vol. 1155, p. 331). % H,@D44 BD"&"
J8"2Z&",HFb, RH@ ^H@ @(D">4R,>4, BD4<,>b,HFb B@ @H>@T,>4` 8 D"2:4R>Z< *@(@&@D"<,
4<,`V4< @H>@T,>4, 8 (J<">4H"D>@<J BD"&J, " H"80, 8 BD"&J & @$:"FH4 BD"& R,:@&,8".
%@BD@F @ >,BD4<,>4<@FH4 BD4>P4B" &2"4<>@FH4 & F:JR", >"DJT,>4b *@(@&@D>ZN @$b2"H,:\FH&
& @$:"FH4 BD"& R,:@&,8" D"FF<"HD4&",HFb & D"$@H, F. Lattanzi, Garanzie .., op. cit .,
p. 302 ff.; L.S. Sicilianos, op. cit ., pp. 352-358. S"NH,D BD4*,D04&",HFb H@(@

<>,>4b, RH@ " *@(@&@DZ, @N&"HZ&",<Z, *">>Z< BJ>8H@<, F@ &F,6 @R,&4*>@FH\` &8:`R"`H

/,>,&F84, 8@>&,>P44 @ 2"V4H, 0,DH& &@6>Z, D"2:4R>Z, *@(@&@DZ & @$:"FH4 BD"&
R,:@&,8", " H"80, 8@>&,>P44 @ FH"HJF, $,0,>P,&, (,>@P4*, 4 D"$FH&," (O. Schachter,
"International Law in Theory and Practice, General Course in Public
International Law", Haque Rec ., Vol. 178, 1982-V, p. 181). ? >,DJT4<@FH4 ^H4N
>@D< & D,2J:\H"H, BD4<,>,>4b D,BD,FF":46 H"80, (@&@D4HFb & D"$@H, K. Zemanek,
"Responsibility of States: General Principles", in Enc. of Publ. Int. Law ,
Vol. 10, 1987, p. 371.
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21) A@<4<@ 2"BD,V,>4b D,BD,FF":46 & @H>@T,>44 &@``V4N FH@D@>, & H,@D44

<,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&" >, <,>,, &"0>@, 2>"R,>4, 4<,,H 4 BD42>">4,

>,@HX,<:,<ZN 4 >,DJT4<ZN BD"&, 8@H@DZ<4 >"*,:b`HFb 4>*4&4*JJ<Z & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< 60/. GD,$@&">4, @ (J<">>@< @$D"V,>44, @F>@&">>@, >"

BD4>P4B, J&"0,>4b R,:@&,R,F8@6 :4R>@FH4 61/, D"FBD@FHD">b,HFb 4 >" &>JHD,>>4,

&@@DJ0,>>Z, 8@>L:48HZ >" @F>@&">44 @$V,6 FH"H\4 3 /,>,&F84N 8@>&,>P46 1949 (@*", "

H"80, )@B@:>4H,:\>@(@ BD@H@8@:" II 8 >4< 1977 (@*" 62/. % F@@H&,HFH&44 F

8@<<,>H"D4,< 8 B,D&@6 /,>,&F8@6 8@>&,>P44 ^H@ @$V,, B@:@0,>4, " *,:",H "$F@:`H>@

bF>Z< H@ @$FH@bH,:\FH&@, RH@ P,:\ *">>@6 7@>&,>P44 >@F4H R4FH@ (J<">4H"D>Z6

N"D"8H,D... 4 :4T\ @$,FB,R4&",H F@$:`*,>4, >,F8@:\84N @F>@&>ZN (J<">4H"D>ZN >@D<,
8@H@DZ, &F, P4&4:42@&">>Z, FHD">Z D"FF<"HD4&"`H 8"8 4<,`V4, F4:J & :`$@< <,FH, 4

BD4 :`$ZN @$FH@bH,:\FH&"N 4 & 8"R,FH&, >@D<, &ZN@*bV4N 2" D"<84 4 >, 4<,`V4N

8"F"H,:\FH&" 8 F"<@6 &@6>," 63 /. G"8, & @$V,6 FH"H\, 3 & F:JR", &@@DJ0,>>@(@

8@>L:48H", >, >@FbV,(@ <,0*J>"D@*>@(@ N"D"8H,D", 2"BD,V"`HFb :`$Z, D,BD,FF":44 &

60/ E<. J. Pictet, Commentary to Geneva Convention I, op. cit .,
commentary to article 7, p. 82, (*, (@&@D4HFb F:,*J`V,,:

" % H,@D44 <,0*J>"D@*>@(@ BD"&" /,>,&F8"b 8@>&,>P4b 2">4<",H @F@$@, <,FH@.
%B,D&Z,, 2" 4F8:`R,>4,< B@:@0,>46, &ZD"$@H">>ZN %,>F84< 8@>(D,FF@< & @$:"FH4

D"$@H@D(@&:4, 8@H@DZ, F"<4 B@ F,$, $Z:4 & 2>"R4H,:\>@6 <,D, @8D"T,>Z

B@:4H4R,F84<4 F@@$D"0,>4b<4, P,:Z6 F&@* <,0*J>"D@*>ZN >@D< $Z: B@F&bV,> J0,

>, (@FJ*"DFH&,>>Z< 4>H,D,F"<, " 4F8:`R4H,:\>@ 2"V4H, 4>*4&4*JJ<". 3>4P4"H@DZ

7@>&,>P44 1864 (@*" 4 B@F:,*J`V4N 8@>&,>P46 FH"&4:4 B,D,* F@$@6 P,:\ @(D"*4H\

*@FH@4>FH&@ R,:@&,R,F8@6 :4R>@FH4, $J*JR4 (:J$@8@ J$,0*,>Z & H@<, RH@ R,:@&,R,F8"b

:4R>@FH\ @$:"*",H >,@HX,<:,<Z<4 4 >,DJT4<Z<4 BD"&"<4 *"0, & D"2("D &@,>>ZN
*,6FH&46 ( P4H"HZ @BJV,>Z)".

61/ " AD4>P4B J&"0,>4b R,:@&,R,F8@6 :4R>@FH4, :,0"V46 & @F>@&, /,>,&F84N
8@>&,>P46, >, $Z: BD@*J8H@< ^H4N 7@>&,>P46. ?> &@2>48 D">\T,, R,< ^H4 7@>&,>P44,
4 >,2"&4F4< @H >4N". (J. Pictet, Commentary to Geneva Convention I, op. cit .,
p. 39.)

62/ )@B@:>4H,:\>Z6 BD@H@8@: 8 /,>,&F84< 8@>&,>P4b< @H 12 "&(JFH" 1949 (@*",
8"F"`V46Fb 2"V4HZ 0,DH& &@@DJ0,>>ZN 8@>L:48H@& >,<,0*J>"D@*>@(@ N"D"8H,D"
( AD@H@8@: II), ILM , Vol. 16, 1977, p. 1442.

63/ J. Pictet, Commentary to Geneva Convention I, op. cit ., p. 60.
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@H>@T,>44 bF>@ &ZD"0,>>ZN 2"BD,V,>>ZN *,6FH&46 64/, " H"80, :`$Z, *DJ(4,

D,BD,FF":44, >, F@&<,FH4<Z, F HD,$@&">4,< (J<">>@(@ @$D"V,>4b 65/. GD,$@&">4, @

(J<">>@< @$D"V,>44 & >,<,0*J>"D@*>ZN &@@DJ0,>>ZN 8@>L:48H"N D"FBD@FHD">b,HFb >" &F,N

2"V4V",<ZN :4P $,2 8"8@6 $Z H@ >4 $Z:@ *4F8D4<4>"P44, &8:`R"b 4>@FHD">>ZN

(D"0*">,

64/ A,D&Z6 BJ>8H @$V,6 FH"H\4 3 BD,*JF<"HD4&",H F:,*J`V,,:

" % F:JR", &@@DJ0,>>@(@ 8@>L:48H", >, >@FbV,(@ <,0*J>"D@*>@(@ N"D"8H,D" 4

&@2>48"`V,(@ >" H,DD4H@D44 @*>@6 42 %ZF@84N )@(@&"D4&"`V4NFb EH@D@>, 8"0*"b 42

>"N@*bV4NFb & 8@>L:48H, EH@D@> $J*,H @$b2">" BD4<,>bH\, 8"8 <4>4<J<, F:,*J`V4,
B@:@0,>4b:

1) 94P", 8@H@DZ, >,B@FD,*FH&,>>@ >, BD4>4<"`H JR"FH4b & &@,>>ZN *,6FH&4bN,
&8:`R"b H,N :4P 42 F@FH"&" &@@DJ0,>>ZN F4:, 8@H@DZ, F:@04:4 @DJ04,, " H"80,
H,N, 8@H@DZ, B,D,FH":4 BD4>4<"H\ JR"FH4, & &@,>>ZN *,6FH&4bN &F:,*FH&4, $@:,2>4,
D">,>4b, 2"*,D0">4b 4:4 B@ :`$@6 *DJ(@6 BD4R4>,, *@:0>Z BD4 &F,N

@$FH@bH,:\FH&"N B@:\2@&"H\Fb (J<">>Z< @$D"V,>4,< $,2 &Fb8@6 *4F8D4<4>"P44 B@

BD4R4>"< D"FZ, P&,H" 8@04, D,:4(44 4:4 &,DZ, B@:", BD@4FN@0*,>4b 4:4
4<JV,FH&,>>@(@ B@:@0,>4b 4:4 :`$ZN *DJ(4N ">":@(4R>ZN 8D4H,D4,&.

E ^H@6 P,:\` 2"BD,V"`HFb 4 &F,(*" 4 &F`*J $J*JH 2"BD,V"H\Fb F:,*J`V4,
*,6FH&4b & @H>@T,>44 &ZT,J8"2">>ZN :4P:

") B@Fb("H,:\FH&@ >" 042>\ 4 L424R,F8J` >,BD48@F>@&,>>@FH\, & R"FH>@FH4
&Fb84, &4*Z J$46FH&", J&,R\b, 0,FH@8@, @$D"V,>4,, BZH84 4 4FHb2">4b;

b) &2bH4, 2":@0>48@&;

F) B@Fb("H,:\FH&@ >" R,:@&,R,F8@, *@FH@4>FH&@, & R"FH>@FH4 @F8@D$4H,:\>@, 4
J>40"`V,, *@FH@4>FH&@ @$D"V,>4,;

d) @FJ0*,>4, 4 BD4<,>,>4, >"8"2">4b $,2 BD,*&"D4H,:\>@(@ FJ*,$>@(@

D,T,>4b, &Z>,F,>>@(@ >"*:,0"V4< @$D"2@< JRD,0*,>>Z< FJ*@<, BD4 >":4R44
FJ*,$>ZN ("D">H46, BD42>">>ZN >,@$N@*4<Z<4 P4&4:42@&">>Z<4 >"P4b<4".

65/ E<., >"BD4<,D, J. Pictet, Commentary to Geneva Convention I,
op. cit ., p. 55, (*, (@&@D4HFb F:,*J`V,,:

" % *">>@< F:JR", D,BD,FF":44... >, F@*,D0"HFb & FB4F8, 2"BD,V,>>ZN

*,6FH&46. ?2>"R",H :4 ^H@, RH@ D,BD,FF":44, $J*JR4 L@D<":\>@ 2"BD,V,>Z &

F@@H&,HFH&44 F@ FH"H\,6 46, D"2D,T,>Z & F:JR", >,<,0*J>"D@*>ZN 8@>L:48H@&, @

8@H@DZN & ,*4>FH&,>>@< F:JR", JB@<4>",HFb & FH"H\, 3? 7"8 <Z &4*4<, *,6FH&4b, @

8@H@DZN (@&@D4HFb & B@*BJ>8H"N ")-d), 2"BD,V"`HFb B@:>@FH\` 4 B@FH@b>>@ $,2

8"84N- :4$@ 4F8:`R,>46 4:4 @BD"&*">46. A@^H@<J :`$Z, D,BD,FF":44, 8@H@DZ,

&:,8JH 2" F@$@6 ^H4 *,6FH&4b, 2"BD,V,>Z 4, H"84< @$D"2@<, 2"BD,V,>" 4 :`$"b

D,BD,FF":4b, >, F@&<,FH4<"b F " (J<">>Z< @$D"V,>4,<", $,2@(@&@D@R>@ HD,$J,<Z< &
B,D&@< B@:@0,>44 B@*BJ>8H" 1)".
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>,F<@HDb >" @HFJHFH&4, 8@>8D,H>@6 FFZ:84 >" >"P4@>":\>@FH\ & B@:@0,>44 @

>,*4F8D4<4>"P44, F@*,D0"V,<Fb & BJ>8H, 1 @$V,6 FH"H\4 3 66 /.

22) AD42>">4, @F>@&>ZN >@D< (J<">42<" 4 >,DJT4<@FH4 BD"&, B@&:,8T,, 2" F@$@6

2"BD,V,>4, D,BD,FF":46 & B,D4@* <,0*J>"D@*>ZN 4:4 &>JHD,>>4N &@@DJ0,>>ZN 8@>L:48H@&,
BD4&,:@ 4 8 &ZD"$@H8, ">":@(4R>ZN 2"BD,V,>46 & @H>@T,>44 D,BD,FF":46 & <4D>@,

&D,<b 67/. ?$V46 N"D"8H,D @(D">4R,>4b D,BD,FF":46 >" @F>@&, (J<">4H"D>ZN

BD4>P4B@& $Z: BD42>"> & D,T,>44 B@ *,:J Naulilaa , (*, J8"2Z&",HFb, RH@ 2"8@>>"b

D,BD,FF":4b <@0,H $ZH\ " @(D">4R,>" HD,$@&">4b<4 (J<">>@FH4 4 >@D<"<4 *@$D@F@&,FH>@FH4,
BD4<,>4<Z<4 & @H>@T,>4bN <,0*J (@FJ*"DFH&"<4" 68 /. % F&@,< D,T,>44 1934 (@*"

;,0*J>"D@*>"b "FF@P4"P4b `D4FH@& H"80, J8"2":", RH@ BD4 @FJV,FH&:,>44 D,BD,FF":46

(@FJ*"DFH&@ *@:0>@ " &@2*,D04&"H\Fb @H :`$ZN <,D, 8@H@DZ, BD@H4&@D,R4:4 $Z >@D<"<

(J<">>@FH4 4 HD,$@&">4b< @$V,FH&,>>@(@ F@2>">4b" 69 /. 7D@<, H@(@, & N@*, BD,>46

& !FF"<$:,, 94(4 ="P46 B@ &@BD@FJ @$ @FJV,FH&:,>44 FH"H\4 16 A"8H" B@*R,D84&":@F\,
RH@ ^8@>@<4R,F84, <,DZ, 8@H@DZ, BD4<,>b`HFb & F:JR", "(D,FF44, >, *@:0>Z 2"HD"(4&"H\

(J<">4H"D>ZN @H>@T,>46 70/.

66/ E<. J. Pictet, Commentary to Geneva Convention I, op. cit ., p. 56,
(*, J8"2Z&",HFb F:,*J`V,,:

" ?$D"V,>4, F 4>@FHD">P"<4 &@ &D,<b (D"0*">F8@6 &@6>Z, >,F@&<,FH4<@, F

(J<">4H"D>Z<4 HD,$@&">4b<4, 4:4 @BD"&*">4, BD4>P4B", B@2&@:b`V,(@ 4< J<4D"H\

@H (@:@*" 4:4 B@*&,D("H\ 4N BZH8"< 42- 2" @HFJHFH&4b 8D4H,D4b >"P4@>":\>@6
BD4>"*:,0>@FH4, b&4:@F\ $Z @HD4P">4,< F"<@(@ *JN" /,>,&F84N 8@>&,>P46".

67/ E<. F. Lattanzi, Garanzie .., op. cit ., pp. 293-302; " H"80, A. De
Guttry, op. cit ., pp. 268-271. A@F:, @$XbF>,>4b H@(@, RH@ &Z$@D H,N 4:4 4>ZN

&@2<@0>ZN <,D BD4>J0*,>4b 2"&4F4H @H (@FJ*"DFH&", !>P4:@HH4 @H<,H4:, RH@ (@FJ*"DFH&"
>, b&:b`HFb B@:>@FH\` F&@$@*>Z<4 & F&@,< &Z$@D,. ?> BD4&,: Db* *,6FH&46,
@FJ0*,>>ZN 2"8@>"<4 &@,>>@(@ &D,<,>4, N@Hb 4 BD,*FH"&:b`V4N F@$@6 a minus B@

FD"&>,>4` F F"<4<4 &@,>>Z<4 *,6FH&4b<4, 4 F*,:": &Z&@* @ H@<, RH@ ^H4 *,6FH&4b
*@:0>Z $ZH\ @FJ0*,>Z a fortiori 4 & <4D>@, &D,<b (Corso di diritto
internazionale pubblico , Vol. III, Rome, 1915, pp. 166-167).

68/ UNRIAA, Vol. II, p. 1026.

69/ AJ>8H 4 FH"H\4 6, Ann. IDI, Vol. 38, 1934, p. 709.

70/ League of Nations, Reports and Resolutions on the Subject of Article
16 of the Covenant, 13 June 1927, p. 11 ff.
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23) =,(J<">>Z, B@F:,*FH&4b H@6 4:4 4>@6 D,BD,FF":44 <@(JH b&4H\Fb BDb<Z< D,2J:\H"H@<

<,D, BD4>4<",<ZN (@FJ*"DFH&@< & @H>@T,>44 4>@FHD">>ZN (D"0*"> 71/, >"N@*bV4NFb

>" ,(@ H,DD4H@D44, 4:4 8@F&,>>Z< D,2J:\H"H@< <,D, BD4>bHZN & @H>@T,>44 (@FJ*"DFH&"-
BD"&@>"DJT4H,:b. AD4&@*4<Z, >40, F:JR"4 <@(JH D"FF<"HD4&"H\Fb 8"8 BD4<,DZ

@(D">4R,>46 >" (J<">4H"D>@6 @F>@&, <,D, 4<,`V4N BDb<Z, B@F:,*FH&4b *:b 4>@FHD">>ZN

(D"0*"> >" H,DD4H@D44 (@FJ*"DFH&"- BD"&@>"DJT4H,:b. % 1888 (@*J B@F:, >"DJT,>4b

E@,*4>,>>Z<4 SH"H"<4 )@(@&@D" 1880 (@*" @ D,04<, BD@04&">4b (D"0*"> 74H"b (" 1"8@>

@$ 42XbH4bN & @H>@T,>44 (D"0*"> 74H"b") 74H"6, BD4@FH">@&4& *,6FH&4, F&@4N *@(@&@D>ZN

@$b2"H,:\FH& B@ @H>@T,>4` 8 E@,*4>,>>Z< SH"H"<, H,< >, <,>,, D,T4: F@$:`*"H\ >"

@F>@&, BD4>P4B@& (J<">42<" BD"&" (D"0*"> E@,*4>,>>ZN SH"H@&, >"N@*bV4NFb B@*

`D4F*48P4,6 74H"b 72/. A@2*>,, &@ &D,<b 8D424F", F&b2">>@(@ F K@:8:,>*F84<4/
;":\&4>F84<4 @FHD@&"<4, E@,*4>,>>@, 7@D@:,&FH&@ 2"<@D@24:@ J F,$b & FHD">,

"D(,>H4>F84, "8H4&Z, 2" 4F8:`R,>4,< FD,*FH&, 8@H@DZ, >,@$N@*4<Z *:b B@8DZH4b

" D"FN@*@& >" BD@04&">4,, <,*4P4>F8@, @$F:J04&">4,, @$D"2@&">4, 4 ">":@(4R>Z, P,:4

(D"0*"> !D(,>H4>F8@6 C,FBJ$:484, BD@04&"`V4N & E@,*4>,>>@< 7@D@:,&FH&," 73 /.

24) QH@ 8"F",HFb (J<">4H"D>ZN @(D">4R,>46 & @H>@T,>44 <,D, 4<,`V4N 8@F&,>>Z,

B@F:,*FH&4b *:b (D"0*"> (@FJ*"DFH&", BD@H4& 8@H@D@(@ @FJV,FH&:b,HFb D,BD,FF":4b, H@ &

^H@6 F&b24 J<,FH>@ BD4&,FH4 F:,*J`V4, BD4<,DZ. A@F:, J$46FH&" 85 <@:@*ZN :`*,6

15 <"b 1979 (@*" & #">(4 F@HDJ*>48"<4 :4R>@6 @ND">Z #@8"FFZ, BD"&4H,:b

O,>HD":\>@"LD48">F8@6 C,FBJ$:484, KD">P4b & 8"R,FH&, @H&,H>@6 <,DZ BD4@FH">@&4:"

71/ % ^H@6 F&b24 & 2"<,R">44 8 FH"H\, 905 Third Restatement of the Law of
Foreign Relations &ZD"0",HFb H" H@R8" 2D,>4b, RH@ " <,DZ F"<@B@<@V4 BD@H4&

(@FJ*"DFH&"- BD"&@>"DJT4H,:b >, <@(JH &8:`R"H\ <,DZ, >"BD"&:,>>Z, BD@H4& (D"0*">

*">>@(@ (@FJ*"DFH&", 8@H@DZ, BD@H4&@D,R"H BD4>P4B"<, D,(J:4DJ`V4< BD"&" R,:@&,8"
4>@FHD">>ZN (D"0*"> 4 B@Db*@8 @$D"V,>4b F >4<4" (Restatement, op. cit ., p. 381).

72/ Foreign Relations Law of the United States 1889, p. 132.

73/ Notice of the Bank of England issued on 3 April 1982, in BYIL ,
Vol. 53, 1982, p. 509 ff., at 511.
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*,6FH&4, @ L4>">F@&@< F@HDJ*>4R,FH&, 74/ F ^H@6 FHD">@6, F*,:"&, @*>"8@, 4F8:`R,>4,

*:b L4>">F@&@6 B@<@V4 & H"84N @$:"FHbN, 8"8 @$D"2@&">4,, @$,FB,R,>4, BD@*@&@:\FH&4,<

4 <,*48"<,>H"<4 75/. AD4 @$Xb&:,>44 & 1986 (@*J B@:>@6 $:@8"*Z H@D(@&ZN

@H>@T,>46 F 94&4,6 BJH,< BD4>bH4b 8@>HD<,D E@,*4>,>>Z, SH"HZ 2"BD,H4:4 ^8FB@DH

" & 94&4` :`$ZN H@&"D@&, H,N>@:@(46 ( &8:`R"b H,N>4R,F84, *">>Z, 4:4 *DJ(J`

4>L@D<"P4`) 4 JF:J( 42 E@,*4>,>>ZN SH"H@&, 2" 4F8:`R,>4,< BJ$:48"P46 4

B@0,DH&@&">46 H"84N H@&"D@&, 8@H@DZ, BD42&">Z @$:,(R4H\ R,:@&,R,F84, FHD"*">4b,
&8:`R"b BD@*@&@:\FH&4,, @*,0*J, <,*48"<,>HZ, " H"80, <,*4P4>F84, BD,B"D"HZ,
BD,*>"2>"R,>>Z, 4F8:`R4H,:\>@ *:b <,*4P4>F84N P,:,6" 76 /. A@F:, J$46FH&"

4H":\b>F8@(@ 4FF:,*@&"H,:b & E@<":4 7@<4FF4b B@ 4>@FHD">>Z< *,:"< 4H":\b>F8@(@

B"D:"<,>H" BD4>b:" 1 "&(JFH" 1990 (@*" D,T,>4, @ BD4@FH">@&:,>44 8"8@6 $Z H@ >4 $Z:@

*,bH,:\>@FH4 & E@<":4 " BDb<@ >, F&b2">>@6 F @8"2">4,< (J<">4H"D>@6 B@<@V4" 77 /.

74/ =,8@H@DZ, "&H@DZ BD4*,D04&"`HFb H@6 H@R84 2D,>4b, RH@ B@ (J<">4H"D>Z<

F@@$D"0,>4b< B@FHD"*"&T,, (@FJ*"DFH&@ >, *@:0>@ BD,8D"V"H\ 4:4 &D,<,>>@

BD4@FH">"&:4&"H\ *,6FH&4, :`$@6 R"FH4 *@(@&@D", BD,*JF<"HD4&"`V,(@ H, 4:4 4>Z, L@D<Z

^8@>@<4R,F8@6 B@<@V4 (@FJ*"DFH&J- BD"&@>"DJT4H,:` F P,:\` J:JRT,>4b JF:@&46 042>4
R"FH4 >"F,:,>4b B@F:,*>,(@. E<. A. Cassese, Il Diritto internazionale , op. cit .,
p. 271; 4 L. Boisson de Chazournes, op. cit ., Chapter III, Part A,
Section 3, para. 3.3, p. 153. 7D@<, H@(@, & D"$@H, O.Y. Elagab, op. cit .,
p. 194, &ZF8"2Z&",HFb <>,>4, @ H@<, RH@ >,@$N@*4<@ JR4HZ&"H\ " L"8H@D
&2"4<@2"&4F4<@FH4", &ZbF>4&, *,6FH&4H,:\>@ :4 4 & 8"8@6 FH,B,>4 H"84, <,DZ 4<,`H

F&@,6 P,:\` H@&"DZ 4 JF:J(4, 4<,`V4, 042>,>>@ &"0>@, 2>"R,>4, *:b $:"(@F@FH@b>4b

(@FJ*"DFH&", BD@H4& 8@H@D@(@ ^H4 <,DZ >"BD"&:,>Z. ]H@ F@@$D"0,>4, 4<,,H @F@$@,

2>"R,>4, & F:JR", <,D, >"BD"&:,>>ZN BD@H4& D"2&4&"`V4NFb FHD">. %<,FH, F H,< >, &F,

"&H@DZ BD4*,D04&"`HFb FH@:\ T4D@8@6 4>H,DBD,H"P44 (J<">4H"D>@(@ @(D">4R,>4b &
@H>@T,>44 8@>HD<,D. ="BD4<,D, F<. B. Conforti, op. cit ., p. 360.

75/ Rousseau, Chronigue , RGDIP , 1980, p. 364.

76/ AJIL, Vol. 80, 1986, p. 630. EN@*>@, B@:@0,>4, F@*,D04HFb &

4FB@:>4H,:\>@< B@FH">@&:,>44 12722, & F@@H&,HFH&44 F 8@H@DZ< E@,*4>,>>Z, SH"HZ
BD4>b:4 <,DZ BD@H4& 3D"8" B@F:, ,(@ &H@D0,>4b & 7J&,6H ( H,8FH & AJIL, Vol. 84,
1990, p. 903, & R"FH>@FH4 D"2*,: 2 b)).

77/ La Repubblica , 2 August 1990, p. 14.
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25) G@H L"8H, RH@ (J<">4H"D>Z, @(D">4R,>4b JR4HZ&"`HFb (@FJ*"DFH&"<4 *"0, BD4

BD4>bH44 <,D BD@FH@6 D,H@DF44 ( &&4*J H@(@, RH@ @>4 FR4H"`H JV,<:,>>Z, 4>H,D,FZ

>,2"V4V,>>Z<4 `D4*4R,F84), BD4*",H @(D">4R,>4` B@ (J<">4H"D>Z< BD4R4>"< ,V,

$@:\T,, 2>"R,>4,, R,< H@, 8@H@D@, @>4 4<,:4 $Z, ,F:4 $Z F&@*4:4F\ BD@FH@ 8

D,BD,FF":4b< 78/. ?$V"b BD4<,>4<@FH\ ^H@(@ @(D">4R,>4b H"80, b&:b,HFb F:,*FH&4,<

N"D"8H,D" 8@>HD<,D, BD4>4<",<ZN & B@Db*8, JD,(J:4D@&">4b H@(@ 4:4 4>@(@ &@BD@F" <,0*J

F@@H&,HFH&J`V4<4 (@FJ*"DFH&"<4 4 >,@$N@*4<@FH4 @$,FB,R,>4b H@(@, RH@$Z H"84, <,DZ

4<,:4 <4>4<":\>Z, B@F:,*FH&4b *:b R"FH>ZN FH@D@>, B@2&@:b`V4, 42$,0"H\ 8@::,8H4&>@(@

>"8"2">4b 79/.

26) 'J<">4H"D>Z, @(D">4R,>4b &@2<@0>@FH4 B@FHD"*"&T,(@ (@FJ*"DFH&" BD4$,("H\ 8

BD4<,>,>4` 8@>HD<,D @BD,*,:b`HFb @F>@&>Z<4 HD,$@&">4b<4, BD,*Xb&:b,<Z<4 8 (J<">>@<J

@$D"V,>4`. %F:,*FH&4, $,FBD,P,*,>H>@(@ D"2&4H4b, 8@H@D@, BD"&@ & @$:"FH4 BD"& R,:@&,8"

78/ 1"BD,V,>4, & &@,>>@, &D,<b D,BD,FF":46, @ 8@H@DZN (@&@D4HFb & /,>,&F84N
8@>&,>P4bN, @H>`*\ >, @$b2"H,:\>@ D"FBD@FHD">b,HFb >" <,DZ D,H@DF44. E<., >"BD4<,D,
8@<<,>H"D44 8 FH"H\, 46 /,>,&F8@6 8@>&,>P44 I (op. cit ., p. 347), (*, B@F:,

BD42>">4b @R,&4*>@6 0,:"H,:\>@FH4 2"BD,V,>4b H"84N <,D J8"2Z&",HFb F:,*J`V,,
( FHD. 342 ">(:46F8@(@ H,8FH"):

" %<,FH, F H,< >"4$@:\T,, 2>"R,>4, 4<,,H H@H L"8H, RH@ <4>4<J<@< *@:0>@

FR4H"H\Fb B@:>@, F@$:`*,>4, B@:@0,>46 7@>&,>P44, *DJ(4<4 F:@&"<4, @HFJHFH&4,

&<,T"H,:\FH&" & BD"&" 2"V4V",<ZN :4P. % F:JR", :\(@H, &ZN@*bV4N 2" ^H@H

<4>4<J<, &@``V"b FH@D@>" F@&F,< >, @$b2"H,:\>@ *@:0>" F@(:"T"H\Fb >" 4N

BD,*@FH"&:,>4,, *,6FH&Jb :4T\ >" @F>@&, &2"4<>@FH4. ;@0,H FJV,FH&@&"H\ *"0,

@B"F>@FH\ BD@H4&@*,6FH&4b BD,*@FH"&:,>4` H"84N :\(@H BD4 >":4R44 HD,$@&">4b @
H@<, RH@ >4 BD4 8"84N @$FH@bH,:\FH&"N @>4 >, *@:0>Z B@*:,0"H\ D,H@DF44.
A@^H@<J BD,*FH"&:b,HFb $@:,, D"2J<>Z< F*,:"H\ &Z&@* @ H@<, RH@ FH"H\b 46
BD4<,>b,HFb :4T\ B@ @H>@T,>4` 8 D,BD,FF":4b< & H@< &4*,, & 8@H@D@< @>4
@BD,*,:,>Z & >"R":, 8@<<,>H"D4b 8 >"FH@bV,6 FH"H\,".

79/ !FB,8H 8@::,8H4&>@(@ >"8"2">4b 2"BD,V,>>ZN D,BD,FF":46 8@F&,>>@ 2"HD"(4&",HFb

& 8@<<,>H"D44 8 @$V,6 FH"H\, 3 /,>,&F8@6 8@>&,>P44 I (op. cit ., p. 54). G"<

(@&@D4HFb F:,*J`V,,: " 1"N&"H 2":@0>48@& & 8"R,FH&, D,BD,FF":44, BD,:`*4,6 8 8@H@D@6

@> 2"R"FHJ` $Z&",H, BD@H4&@D,R4H F@&D,<,>>@6 4*,, BD"&@FJ*4b & H@< F<ZF:,, RH@ @>

@F>@&"> >" BD4>P4B, 8@::,8H4&>@6 @H&,HFH&,>>@FH4 2" BD,FHJB:,>4b. %F, ^H@ >">@F4H

JV,D$ :4P"<, >, &4>@&>Z< & F@&,DT,>44 *">>@(@ BD,FHJB:,>4b, 8@H@D@, BD,*B@:"(",HFb
BD,*@H&D"H4H\ 4:4 2" 8@H@D@, BD,*B@:"(",HFb >"8"2"H\".
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B@:JR4:@ & B@F:,*>4, (@*Z, ,(@ >@D<Z BD,*JF<"HD4&"`H <4>4<":\>Z6 FH">*"DH (J<">>@(@

@$D"V,>4b B@FD,*FH&@< &Zb&:,>4b >,8@H@DZN >,DJT4<ZN BD"& R,:@&,8", *,6FH&4, 8@H@DZN

>, <@0,H $ZH\ BD4@FH">@&:,>@ 4 @HFHJB:,>4, @H 8@H@DZN >,&@2<@0>@ *"0, &@ &D,<b &@6>Z

4:4 & B,D4@* 4>ZN RD,2&ZR"6>ZN F4HJ"P46 & (@FJ*"DFH&, 80/. % ^H@< @H>@T,>44

;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N BD42>",H >,DJT4<@FH\

>,8@H@DZN BD"& BJH,< 4F8:`R,>4b 4N 42 FL,DZ *,6FH&4b B@:@0,>4b, D"2D,T"`V,(@

(@FJ*"DFH&"<- JR"FH>48"< @HFHJB"H\ @H F&@4N @$b2"H,:\FH& & F@@H&,HFH&44 F A"8H@< & F:JR",

" RD,2&ZR"6>@(@ B@:@0,>4b & (@FJ*"DFH&,, BD4 8@H@D@< 042>\ >"P44 >"N@*4HFb B@*

J(D@2@6" 81 /. A"8H >, *@BJF8",H @HFHJB:,>46 @H FH"H\4 6, 8"F"`V,6Fb BD"&" >"

042>\, FH"H\4 7, 8"F"`V,6Fb BD"&" >, B@*&,D("H\Fb BZH8"< 4:4 0,FH@84<, $,FR,:@&,R>Z<

4:4 J>40"`V4< *@FH@4>FH&@ &4*"< @$D"V,>4b 4:4 >"8"2">4b, FH"H\4 8 @ BD"&, >,

F@*,D0"H\Fb & D"$FH&, 4:4 B@*>,&@:\>@< F@FH@b>44, FH"H\4 11, 8"F"`V,6Fb H@(@, RH@

>48H@ >, <@0,H $ZH\ :4T,> F&@$@*Z H@:\8@ >" H@< @F>@&">44, RH@ @> >, & F@FH@b>44

&ZB@:>4H\ 8"8@,- :4$@ *@(@&@D>@, @$b2"H,:\FH&@, FH"H\4 15 @ BD"&,, &ZH,8"`V,< 42

BD4>P4B" nullum crimen sine lege, nulla poena sine lege, FH"H\4 16 @ BD"&, >"

BD42>">4, BD"&@FJ$X,8H>@FH4 4 FH"H\4 18, 8"F"`V,6Fb BD"&" >" F&@$@*J <ZF:4, F@&,FH4 4

80/ E<., & R"FH>@FH4, G. Morelli, Nozioni .., op. cit ., p. 362;
P. Reuter, op. cit ., p. 463; W. Riphagen, Fourth Report, op. cit ., p. 17,
paras. 88-89; Ch. Dominicé, op. cit ., p. 62; E. Zoller, "Quelques
réflexions sur les contre-mesures en droit international public", in Etudes
Colliard , Paris, 1984, p. 376; O. Schachter, "Self-Help in International
Law: US Action in the Iranian Hostages Crisis", in Journal of International
Affairs , Vol. 37, 1983-1984, pp. 231-233; A. De Guttry, op. cit ., p. 271.

81/ EH"H\b 4 ;,0*J>"D@*>@(@ B"8H" @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N, UNTS,
Vol. 999, p. 171.
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D,:4(44. C,(4@>":\>Z, *@(@&@DZ B@ BD"&"< R,:@&,8", H"84,, 8"8 !<,D48">F8"b 8@>&,>P4b
@ BD"&"N R,:@&,8" 82/ 4 +&D@B,6F8"b 8@>&,>P4b @ BD"&"N R,:@&,8" 83/, " H"80,

H,@D4b BD"&" 84/ H"80, F@*,D0"H BD4>P4BZ, B@*H&,D0*"`V4, >":4R4, @F>@&>ZN 4:4

$"2@&ZN BD"& R,:@&,8", @HFHJB:,>4, @H 8@H@DZN >, *@BJF8",HFb, N@Hb @>4 4 D"2:4R"`HFb &

H@<, RH@ 8"F",HFb B@Db*8" 8"H,(@D42"P44 H"84N BD"&.

82/ EH"H\b 27 !<,D48">F8@6 8@>&,>P44 @ BD"&"N R,:@&,8" 2"BD,V",H

BD4@FH">@&:,>4, *,6FH&4b >,8@H@DZN BD"& *"0, & B,D4@*Z &@6>Z 4:4 RD,2&ZR"6>@(@

B@:@0,>4b & (@FJ*"DFH&,, " 4<,>>@ BD"&" >" BD"&@FJ$X,8H>@FH\ ( FH"H\b 3), BD"&" >"

042>\ ( FH"H\b 4), BD"&" >" (J<">>@, @$D"V,>4, ( FH"H\b 5), BD"&" >" F&@$@*J @H D"$FH&"
( FH"H\b 6), BD4>P4B" @HFJHFH&4b @$D"H>@6 F4:Z J 2"8@>@& ex post facto ( FH"H\b 9),
F&@$@*Z F@&,FH4 4 D,:4(44 ( FH"H\b 12), BD"& F,<\4 ( FH"H\b 17), BD"& D,$,>8"

( FH"H\b 19), BD"&" >" (D"0*">FH&@ ( FH"H\b 20), BD"&" >" JR"FH4, & JBD"&:,>44
( FH"H\b 23), " 4 *DJ(4N FJ*,$>ZN ("D">H46, >,@$N@*4<ZN *:b 2"V4HZ H"84N BD"&" (ILM,
Vol. 9, 1970, p. 101).

83/ EH"H\b 15 +&D@B,6F8@6 8@>&,>P44 @ BD"&"N R,:@&,8" 2"BD,V",H @HFHJB:,>4, -
*"0, & B,D4@* &@6>Z 4:4 *DJ(4N RD,2&ZR"6>ZN B@:@0,>46 & (@FJ*"DFH&, - @H FH"H\4 2,
8"F"`V,6Fb BD"&" >" 042>\, FH"H\4 3 @ BD"&, >, B@*&,D("H\Fb BZH8"<, *DJ(4<
$,FR,:@&,R>Z< 4:4 J>40"`V4< *@FH@4>FH&@ &4*"< @$D"V,>4b 4 BJ>8H" 1 FH"H\4 4,
8"F"`V,(@Fb BD"&" >, F@*,D0"H\Fb & D"$FH&, 4:4 B@*>,&@:\>@< F@FH@b>44, " H"80,
FH"H\4 7, B@F&bV,>>@6 BD4>P4BJ nullum crimen sine lege, nulla poena sine lege
(UNTS, Vol. 213, p. 221).

84/ !>":42 &@BD@F" @ >,@HRJ0*",<ZN BD"&"N & 8"R,FH&, BD4>P4B" @$ZR>@(@ BD"&"

F<. & D"$@H, F. Lattanzi, Garanzie .., op. cit ., pp. 15 ff. A@ <>,>4`

#JD(,>H":b, " <,0*J>"D@*>Z6 8@>F,>FJF B@ &@BD@FJ @$ @F>@&>ZN BD"&"N *@:0,> $ZH\
*@FH4(>JH & D"<8"N 8@>P,BP44 " (DJ$ZN >"DJT,>46 BD"& R,:@&,8"" 4 &F,N BD"&, 8@H@DZ,

B@*B"*"`H B@* ^HJ 8"H,(@D4`". )DJ(4<4 F:@&"<4, F,(@*>b FJV,FH&J,H 8@>F,>FJF &

@H>@T,>44 H@(@, RH@ (,>@P4*, BZH84, <"FF@&Z, J$46FH&" 4 <"FF@&Z, BD@42&@:\>Z,
:4T,>4b F&@$@*Z @H>@FbHFb 8 R4F:J (DJ$ZN >"DJT,>46" (Th. Buergenthal,
"Codification and Implementation of International Human Rights", in Human
Dignity . The Internationalization of Human Rights , L. Henkin editor, Aspen
Institute fo Humanistic Studies, New York, 1979, p. 17). A@ <>,>4` ]:\- 7J^>",
FJV,FH&J,H " "$F@:`H>Z6 <4>4<J< BD"& 4>*4&4*JJ<"", 8@H@DZ6 B@ <,>\T,6 <,D, &8:`R",H

BD"&@ >" 042>\, BD"&@ >, B@*&,D("H\Fb BZH8"< 4:4 J>40"`V4< *@FH@4>FH&@ &4*"<
@$D"V,>4b 4 BD"&@ >, F@*,D0"H\Fb & D"$FH&, 4:4 & B@*>,&@:\>@< F@FH@b>44.
(El Kouhene, Les garanties fondamentales de la personne en droit humanitaire
et droits de l’homme , Dordrecht-Boston-Lancaster, 1986, p. 109).
;,*4>"- 74D@(" H"80, FR4H",H, RH@ >,8@H@DZ, BD"&" R,:@&,8" @H>@FbHFb 8 8"H,(@D44
" @F>@&>ZN BD"&" (C. Medina Quiroga, The Battle of Human rights. Gross,
Systematic Violations and the Inter-American System , Dordrecht-Boston-London,
p. 13). ;,D@> >, 4F8:`R",H &@2<@0>@FH4 &Z*,:,>4b D"2:4R>ZN 8"H,(@D46 BD"& R,:@&,8",
N@Hb 4 BD,*JBD,0*",H, RH@ "... 2" 4F8:`R,>4,< >,8@H@DZN F:JR",& ( >"BD4<,D, BD"&@ >"

042>\ 4:4 F&@$@*" @H BZH@8) 8D"6>, F:@0>@ JFH">@&4H\, 8"84, 4<,>>@ BD"&" b&:b`HFb
$@:,, &"0>Z<4, R,< *DJ(4," (T. Meron, "On a hierarchy of international human
rights", AJIL, Vol. 80, 1986, p. 4). ="4$@:,, &"0>Z<4 FD,*4 BD"& R,:@&,8" <@(JH

$ZH\ H, BD"&", F@*,6FH&4, @FJV,FH&:,>4` 4 F@$:`*,>4, 8@H@DZN b&:b,HFb @$X,8H@<
@$ZR>@(@ <,0*J>"D@*>@(@ BD"&".
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27) A@*BJ>8H d) 2"BD,V",H :`$@, B@&,*,>4,, 8@H@D@, JV,<:b,H @F>@&>Z, BD"&" R,:@&,8".
KD"2" "basic human rights" (" @F>@&>Z, BD"&" R,:@&,8"") @(D">4R4&",H FL,DJ H,8FH"

" @F>@&@B@:"("`V4<4" BD"&"<4 R,:@&,8", @HFHJB:,>4, @H 8@H@DZN >,&@2<@0>@ >4 & F:JR",

BD4<,>,>4b 8@>HD<,D, >4 BD4 8"84N 4>ZN @$FH@bH,:\FH&"N. 7@<4FF4b BD,*B@R:" LD"2J

"basic human rights", 4FB@:\2@&">>J` ;,0*J>"D@*>Z< FJ*@< & ,(@ D,T,>44 B@ *,:J

Barcelona Traction 85 /, LD"2, "fundamental human rights" (" @F>@&>Z, BD"&"

R,:@&,8""), 8@H@D"b 4FB@:\2J,HFb & BJ>8H, 3 FH"H\4 1 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN

="P46 4 >" H@:8@&">4, 8@H@D@6 <@0,H @8"2"H\ >,0,:"H,:\>@, &:4b>4, 4FB@:\2@&">4,

F@@H&,HFH&J`V,(@ F:@&@F@R,H">4b & D"FF<"HD4&",<@< H,8FH,. 7D@<, H@(@, 7@<4FF4b

4FB@:\2@&":" LD"2J " 8@H@D@, JV,<:b,H" &<,FH@ LD"2Z " 8@H@D@, >, F@@H&,HFH&J,H", F H,<

RH@$Z 42$,0"H\ *J$:4D@&">4b 4*,4 2"BD,H", 8@H@DZ6 b&:b,HFb FJH\` FH"H\4 14.

28) A@*BJ>8H ,) 8"F",HFb @$V,(@ @(D">4R,>4b BD"&" B@H,DB,&T,(@ (@FJ*"DFH&" BD4<,>bH\

8@>HD<,DZ, 4FN@*b 42 BD"&@&@6 >,@$N@*4<@FH4 F@$:`*,>4b 4<B,D"H4&>@6 >@D<Z

<,0*J>"D@*>@(@ BD"&". 7@<4FF4b 4<B:4P4H>@ BD42>",H >":4R4, ^H@(@ @(D">4R,>4b & Q"FH4

B,D&@6 BD@,8H": &@- B,D&ZN, &8:`R4& & R4F:@ @$FH@bH,:\FH&, 4F8:`R"`V4N

BD@H4&@BD"&>@FH\, H@H L"8H, RH@ " *,b>4, b&:b,HFb 2"8@>@<,D>@6 & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< <,D@6... &Z2&">>@6 ,(@ <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<"
( FH"H\b 30) 86 /; 4, &@- &H@DZN, 8@(*" @>" B@*R,D8>J:" >,2Z$:,<@FH\ 4<B,D"H4&>ZN

>@D< *"0, & H,N F:JR"bN, 8@(*" 4<,,HFb F@(:"F4, (@FJ*"DFH&", & B@:\2J 8@H@D@(@

FJV,FH&J,H >"DJT,>>@, @$b2"H,:\FH&@ ( BJ>8H 2 FH"H\4 29); 4, &- HD,H\4N, & F:JR",

F@FH@b>4b >,@$N@*4<@FH4 ( BJ>8H 2 ") FH"H\4 33). ]H@ F@@H&,HFH&J,H %,>F8@6 8@>&,>P44 @

BD"&, *@(@&@D@&, 8@H@D"b BD42>",H J>48":\>Z6 N"D"8H,D 4<B,D"H4&>@6 >@D<Z 8"8 " >@D<Z,
8@H@D"b BD4>4<",HFb 4 BD42>",HFb <,0*J>"D@*>Z< F@@$V,FH&@< (@FJ*"DFH& & P,:@< 8"8

>@D<", @H8:@>,>4, @H 8@H@D@6 >,*@BJFH4<@". 7D@<, H@(@, BD,*JF<"HD4&",<@,

85/ I.C.J. Reports , 1970, p. 22.

86/ G. Gaja, "Jus cogens beyond the Vienna Convention", Hague Rec .,
Vol., 172, 1981-III, p. 297.
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4<B,D"H4&>@6 >@D<@6 @(D">4R,>4, FB@F@$>@FH4 B@FHD"*"&T,(@ (@FJ*"DFH&" BD4$,("H\ 8

BD4<,>,>4` 8@>HD<,D T4D@8@ BD42>",HFb & F@&D,<,>>@< BD"&, F@ &D,<,>4 &H@D@6 <4D@&@6

&@6>Z 87/.

29) E<ZF: L@D<J:4D@&84 4 FHDJ8HJDZ B@*BJ>8H" ,) 2"8:`R",HFb & H@<, RH@$Z

BD@*,<@>FHD4D@&"H\ ,(@ >,4FR,DBZ&"`V46 N"D"8H,D 4 42$,0"H\ >,0,:"H,:\>ZN H@:8@&">46

a c@ntrario . G"8, LD"2" " :`$@, *DJ(@, B@&,*,>4," 4<,,H P,:\` B@8"2"H\, RH@

>,8@H@DZ, &4*Z B@&,*,>4b, @N&"HZ&",<Z, B@*BJ>8H"<4 ")-d), & @F@$,>>@FH4 J(D@2" F4:@6

4:4 ,, BD4<,>,>4,, @HN@*bH @H 4<B,D"H4&>ZN >@D<, >@ &<,FH, F H,< H"< 8@>8D,H>@ >,

J8"2">@, &F, :4 L@D<Z B@&,*,>4b, B,D,R4F:,>>Z, & ^H4N B@*BJ>8H"N, @HFHJB"`H @H

B@*@$>ZN >@D<. Q:,>Z 7@<4FF44 @F@2>"`H, RH@ B@*BJ>8H ,) <@0,H @8"2"H\Fb >, FH@:\

FHD@(@ >,@$N@*4<Z<, B@F8@:\8J B@ F&@,<J @BD,*,:,>4` @HFHJB:,>4, @H >@D< jus cogens
>, *@BJF8",HFb B@FD,*FH&@< BD4<,>,>4b 8@>HD<,D 4:4 4>Z< @$D"2@<. %<,FH, F H,<

7@<4FF4b FR4H",H, RH@ FFZ:8" >" jus cogens @$,FB,R4:" $Z B@FH,B,>>J` 8@DD,8H4D@&8J

FH"H,6 F JR,H@< ^&@:`P44 `D4*4R,F8@6 <ZF:4 & ^H@6 @$:"FH4 4 & ^H@< @H>@T,>44 $Z:"

$Z &,F\<" B@:,2>@6.

-----

87/ F. Lattanzi, Garanzie ... op. cit ., p. 306, ff; p. Reuter, op. cit .,
p. 463; K. Zemanek, "La responsabilité des Etats pour faits
internationalement illicites ainsi que pour faits internationalement
licites", in Responsabilité internationale , Paris, 1987-1988, p. 84;
G. Gaja, "Jus cogens beyond the Vienna Convention", Hague Rec ., Vol. 172,
1981-III, p. 297; D. Alland, "International Responsibility and Sanctions:
Self-Defence and Countermeasures in the ILC Codification of Rules Governing
International Responsibility", in V. Spinedi, B. Simma, eds., United Nations
Codification of State Responsibility , New York, London, Rome, 1987, p. 185;
O.Y. Elagab, op. cit ., p. 99; and L.A. Sicilianos, op. cit .,
pp. 340-344.


