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Origin and purpose of the study

1. In resolution 1991/10, adopted at its forty-third session, the
Subcommission on Prevention of Discrimination and Protection of Minorities
requested Mr. El Hadji Guissé and Mr. Louis Joinet to draft a working paper
expanding on the question of the impunity of perpetrators of violations of
human rights.

2. The working paper (E/CN.4/Sub.2/1992/18) was submitted to the
Subcommission at its forty-forth session on 12 August 1992. It includes an
outline for an analysis of the legal mechanisms and the practices that
facilitate impunity and proposes guidelines for the organization of
anti-impunity measures.

3. In resolution 1992/23 of 27 August 1992, the Subcommission took note with
satisfaction of the working paper prepared by Mr. Guissé and Mr. Joinet and
decided to request them to draft a study on the impunity of perpetrators of
violations of human rights and to propose measures to combat that practice.

The Commission on Human Rights, in resolution 1993/43, endorsed the

decision of the Subcommission, and the Economic and Social Council, in

decision 1993/266, approved the Commission’'s endorsement of the decision.

4. In paragraph 4 of its resolution, the Subcommission also invited
Governments, competent bodies of the United Nations, the specialized agencies,
regional intergovernmental organizations and non-governmental organizations to
provide information on the question. Replies were requested by 15 May 1993,
in a note verbale by the Secretary-General of the United Nations dated

10 December 1992. Finally, in paragraph 5 of the resolution, the
Subcommission decided to consider the preliminary report at its

forty-fifth session.

5. In resolution 1994/34 of 26 August 1994, given the communication
difficulties, the Subcommission decided, in order to facilitate the treatment

of the question, to entrust Mr. Joinet with the completion of the first

aspect, concerning civil and political rights, and Mr. Guissé with the second
aspect, concerning economic, social and cultural rights, and requested the
Special Rapporteurs to submit their respective reports to the Subcommission at
its forty-seventh session.

6. As for its purpose, this part of the study is aimed at all current

or recently-committed violations of economic, social and cultural rights,
regardless of the perpetrators, be they the State or State employees, groups
of States, national or international private agencies, individuals and groups
of individuals acting outside the purview of the State. What matters is

that the perpetrators of such violations should be identified and their
responsibilities clearly determined in order for complete and effective
sanctions to be taken.

7. It will also be necessary to identify the victims or their
representatives and quantify, as far as possible, the harm suffered.

Finally, this part of the study will include suggestions and recommendations
for preventing and avoiding violations of economic, social and cultural rights
and punishing them when committed.
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Introduction

8. The first concept of human rights is a political one: it refers

to respect by the State for the rights and freedoms of individuals. This
concept prohibits State intervention in the area of civil rights and freedoms,
i.e. rights aimed at protecting the freedom, security and physical and moral
integrity of individuals. These so-called traditional rights derive from an
individualistic conception.

9. While these rights were being formulated and codified, a new category of
rights, called "cultural rights”, materialized, the achievement of which no

longer set the individual against the State. The State must ensure the
effective enjoyment of economic, social and cultural rights, and in that role,

act as an instrument enabling everyone to develop his or her talents to the
maximum and achieve self-fulfilment at both the individual and collective

level. The State must guarantee everyone within its jurisdiction the

protection of his or her rights against any attack, whether from individuals

or public or private entities.

10. A third category of rights, some of which are basically economic in
nature, has recently appeared. These rights, which some call rights of

solidarity, represent frameworks for the exercise of the other human rights.
They are the right to development and the right to a healthy environment.

11. In working for the realization of human rights, the State must never lose
sight of the individual and the interdependence of all the individual's human
rights, whatever their content. This indivisibility and interdependence have

been given strong encouragement by the United Nations human rights bodies.
The United Nations General Assembly, in resolution 421 E (V) and again in
resolution 543 (VI), stated that "the enjoyment of civic and political

freedoms and of economic, social and cultural rights are interconnected and
interdependent” and that "when deprived of economic, social and cultural

rights, man does not represent the human person whom the Universal Declaration
regards as the ideal of the free man".

12. This common vision confirms their identical legal basis, even if each
category of rights has a specific set of rules. The special nature of
economic, social and cultural rights, was clearly expressed during the
discussion of methods of implementing them. The Secretary-General of the
United Nations, speaking of economic, social and cultural rights, noted that
it might take time effectively to turn them into rights directly enforceable
sanctioned by law.

13. This appears to imply that it is possible to give the economic, social
and cultural rights listed in international legal instruments concrete form
and turn them into subjective rights that may be invoked in the courts. In
that event, the violation of such rights, whoever the perpetrator, should not
and cannot go unpunished.

14. During the discussions on measures for implementing economic, social and
cultural rights, the representatives of several developing countries expressed
the fear that the inevitably slow progress in realizing economic, social and
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cultural rights might be taken for unwillingness on their part. In so saying,
they had not reckoned with the "developed" countries’ determination to
undermine any possible basis for a genuinely fair world economic order where
economic, social and cultural rights would have a chance of being realized.
Soon afterwards, the fears of the former and the hypocrisy of the latter
became reality and were the source of serious and gross violations of
economic, social and cultural rights and the right to development.

15. It is true that numerous studies have been made of economic, social and
cultural rights and the right to development and to a healthy environment,

from the point of view of history, basis, legislation or scope; very few have
dealt with ways to combat violations of them. Such a study will give these
rights their true legal value, and the basis for doing so is already to be

found in numerous international human rights instruments.

16. Before listing the most important instruments laying the legal

foundations for combating impunity with regard to violations of economic,
social and cultural rights, it would seem essential to outline a definition of
impunity, on the understanding that it may be expanded on during the analyses
required by this study. Impunity might be understood as "the absence or
insufficiency of penalties and/or compensation for voluntary or involuntary
violations of the rights and freedoms of individuals or groups of

individuals". Understood in this way, impunity is not necessarily a lack of
penalties, but may also be a question of penalties which are inadequate given
the seriousness of the violations they cover, as regards both the punishment
itself and compensation for the resulting injury to the victim.

Violations which may give rise to impunity

17. Violations of the economic, social and cultural rights covered in this
report may be either deliberate or involuntary, and may be directed against
collective rights or individual rights. Finally, they may be committed
directly or indirectly by the State, by any group of States, by any other
public or private entity, by any group of persons or by an individual. This
definition implies that serious inquiries and investigations have already been
conducted and responsibilities determined. (The Special Rapporteur refers
readers to the first part of this report, covering civil and political

rights.)

18. Numerous international legal instruments enshrine the principle of
combating impunity with regard to the violations of economic, social and
cultural rights and the right to development. It should be noted that the
legal framework for the right to a healthy environment is still lacking today.
These important instruments include:

The Charter of the United Nations which, in its Preamble and Article 55,
lays down this principle. The Preamble states clearly that the United Nations
is determined, "to reaffirm faith in fundamental human rights" and "to promote
social progress and better standards of life in larger freedom". Article 55
adds, "With a view to the creation of conditions of stability and well-being
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which are necessary for peaceful and friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples".
These ideas have been taken up and developed by other instruments, such as:

The Universal Declaration of Human Rights in articles 22 to 28;
The International Covenant on Economic, Social and Cultural Rights;
The Proclamation of Tehran of 1968;

The Declaration on the Establishment of a New International Economic
Order (General Assembly resolution 3201 (S-VI));

The Programme of Action on the Establishment of a New International
Economic Order (General Assembly resolution 3202 (S-VI));

The Declaration on Social Progress and Development (General Assembly
resolution 2542 (XXIV));

The Declaration of Principles of International Law concerning Friendly
Relations and Cooperation among States in accordance with the Charter of
the United Nations (General Assembly resolution 2625 (XXV));

The Charter of Economic Rights and Duties of States (General Assembly
resolution 3281 (XXIX));

General Assembly resolution 3362 (S-VII) on development and international
economic cooperation;

The Philadelphia Declaration of 1994, part of the Constitution of the
International Labour Organization (ILO);

The Tripartite Declaration of Principles Concerning Multinational

Enterprises and Social Policy of 1977, adopted by the Governing Body of
the International Labour Office. Article 4 of the Declaration states

that "The principles set out in this Declaration are commended to the
Governments, the employers’ and workers’ organizations of home and host
countries and to the multinational enterprises themselves". Article 8
stipulates that all the parties concerned by the Declaration should

respect the Universal Declaration of Human Rights and the corresponding
International Covenants;

The Declaration on the Right to Development of 1986 (General Assembly
resolution 41/128);

The Vienna Declaration and Programme of Action of 1993.
19. At regional level, the following may be mentioned:
The African Charter on Human and Peoples’ Rights, articles 20, 21 and 22;

The European Social Charter;
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The Protocol of Amendment to the Charter of the Organization of American
States of 1985 and the 1988 Additional Protocol to the American
Convention on Human Rights in the area of Economic, Social and Cultural
Rights.

20. These instruments and many more unequivocally lay down the obligation of
individuals, groups of persons, States and the international community to
combat impunity for those who violate economic, social and cultural rights.

21. This study will focus on two points:

The mechanisms of violations and their consequences for economic, social
and cultural rights: an inventory of methods and practices which
inevitably lead or have led to violations of economic, social and

cultural rights;

The actual campaign against impunity: organizing the campaign against
impunity for violations of economic, social and cultural rights and the
rights to development and a healthy environment will require preventive
and judicial measures.

. SOME MECHANISMS OF VIOLATIONS OF ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

22. The events and acts that lead to the violations of economic rights can be
of any kind. They are neither identifiable in advance nor necessarily known
at all. They may be related to historical events or current and may affect
individual or collective rights. The list that follows is therefore not

exhaustive. It consists of cases chosen because of their seriousness or
frequency. When they relate to a historical event, they are of interest for

this study only because they have had, and continue to have, serious negative
effects on the economic, social and cultural rights of individuals and

peoples. These acts, which have led to serious, gross violations of the

rights of entire peoples, have remained unpunished and, there has been no
reparation for them. They involve mainly slavery, colonization, apartheid and
the looting of the cultural heritage of the third world.

23. Present violations of economic, social and cultural rights are

either national or international in nature. The following are examples of
international practices that may give rise to serious, gross violations of
economic, social and cultural rights: debt, structural adjustment programmes,
deterioration of terms of trade, corruption, laundering of drug money, the
activities of transnational corporations, pollution, etc. Violations

committed on national territory, most of which are considered to be
condemnable offences, include: embezzlement of public funds, misuse of
company assets, corruption, tax fraud, financial speculation, unlawful
enrichment, exploitation of illegal labour and migrant workers, etc.

A. Some historical background

24. The reason why the Special Rapporteur saw fit to refer to these
violations is because they are still having a negative affect on the economic
rights of entire peoples. From the point of view of current international
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law, these violations are considered to be crimes against humanity,
consequently not subject to a statute of limitations, and fall within

the purview of the principles of universal competence. It need hardly be
mentioned that the perpetrators of such acts (individuals or States) have
been given complete impunity by the international community.

1. Slavery

25. Slavery was not new in the fourteenth century. It had been practised by
other civilizations, but the way in which it was practised in black Africa, on
African peoples, was out of all proportion to what was done in other times and
other places. It was more costly in human lives, more destructive of the
African social fabric; it was the source of greater economic and cultural

looting than mankind had ever known. It was systematized to the point of
being called "the Black slave trade".

26. The long period during which the slave trade flourished was begun by
individuals, developed by companies and finally organized and directed by
States, all of them European. The triangular slave trade, between Europe,
Africa and America lasted for centuries and caused thousands of men and women
to be uprooted from their societies and to perish during ocean crossings.

Their suffering, the loss of their loved ones, the permanent destruction of

their society and their culture, have never received the slightest reparation.
Black Africa was left poorer, less populated and in a state of economic ruin
from which it has never recovered. The scope of this report is too narrow for
a detailed description of the numerous serious violations of the rights of all
kinds, whether economic, social and cultural or civil and political, of the
populations that were victimized.

27. The international community, the States involved, have recognized

their infamy, and apologies to black Africa, even from the sovereign pontiff
himself, are not sufficient to erase the severe harm done to the African
peoples. A corollary of the slave trade was the enslavement of the indigenous
populations living on the American continent at the time. To implement their
projects of exploitation and domination, the advocates of slavery did not
hesitate to commit a second genocide against the indigenous populations,
whose survivors were dispossessed of their lands and cultural heritage.

28. When the international community became aware of the extent and
seriousness of the phenomenon of slavery, it decided to abolish it, but
slavery had already opened the door to another form of exploitation and
domination: colonization.

2. Colonization

29. As in the previous system, the conflicts that preceded and accompanied
the colonial conquests were brutal and inhuman. Professor Mohamed Bedjoui
said that colonization was a social, economic and political act taking the

form of legal relationships, domination and exploitation. From the point

of view of international law, it is nothing but an attempt to establish a
relationship of subordination between two nations in every sphere.
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30. The pursuit of colonization entailed the distortion of some local
structures and the establishment of others based on dependence. Such a
system would have been less shocking to the conscience if the international
community, through its deliberative body of the period had not authorized
and encouraged it through the recognition and consolidation of the colonial
conquests and the dividing-up of what had yet to be conquered by means of
mandates and protectorates.

31. For centuries, the colonial Powers, easily identifiable today, pillaged
the countries they had colonized, for the profit and on behalf of their
nationals and to ensure their own development. With decolonization, these
unbalanced relations either disappeared or took other forms to perpetuate
domination and exploitation. The decolonization movement saw the process,
not only as a severing of the bonds of domination, but also in terms of
development, equality and restoration of wealth, which was naturally against
the interests of the former colonial Powers. It has thus been said that one
of the prerequisites for independence was to ensure maintenance of the
status quo as it existed before decolonization.

32. One of the most important factors in maintaining that situation was the
cooperation provided by the former colonial Powers, which used a series of
constraints to impose its will on the former colony, now a State without means
or power. In this unequal relationship between assisted and assister, the
latter imposed its will and thus maintained the general orientation of

existing or new structures in the economic, social and cultural spheres.
Whatever form decolonization took, whether violent or negotiated, it led
everywhere to the same disastrous situation of dependence and exploitation,
maintaining an unfair world economic order which the developing countries,
composed essentially of former colonies, insist should be revised to achieve
a fairer balance.

3. Apartheid

33.  Another form of domination and exploitation, apartheid, is a tragic
vestige of colonization. Apartheid means the separate development of

the races, but it was easy to see that what it really involved was the
racially-based exploitation of the majority of the people by a minority. It

was the system of government in South Africa for nearly a century, under the
benevolent eye of the "developed" countries, who needless to say benefited
from it.

34. From the time of the first Dutch colony, the whites gradually extended
their domination over the whole of South Africa. This trend intensified with
the arrival of the British and other white population groups, who were to use
violent methods to appropriate nearly all the agricultural and residential

lands in South African territory. The whites, who represented 20 per cent
of the population, had control over and use of 80 per cent of the national
territory, whereas the blacks, who represented 70 per cent of the population,
controlled only 13 per cent of the national territory.

35. As stated above, this situation, maintained at the expense of the blacks,
lasted for nearly a century. It should be added that that system was not used
in South Africa only. What is today Namibia was governed in the same way.
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36. For the population groups that were their victims, slavery, colonization
and apartheid were sources of gross and serious violations of human rights and
the right to development. They prevented those groups from exercising the
human rights granted to every human being by international legal instruments.

4. The cultural looting of the third world

37. Concerning cultural rights specifically, works of art fraudulently
acquired from former colonies are easily to be found in the museums of the
Western world. This looting of the developing countries’ cultural heritage,
organized by the colonial Powers during their rule, is continuing through a
traffic that is fraudulent and contrary to the national legislation of the
peoples in question and the international legal standards protecting the
cultural rights of peoples and individuals.

38. In addition to those mechanisms, which appear to be part of the past,
there is also debt servicing, which has brought the debtor countries to
their knees, a situation which will persist for a long time to come.

B. Present practices and procedures which are sources of

violations of economic, social and cultural rights

1. Debt

39. It is urgent and absolutely essential to understand the catastrophic and
intolerable predicament of the heavily debt-burdened developing countries.

40. The Lester Pearson Commission estimated that, by 1977, debt-servicing,
i.e. annual repayment of principle and payment of interest, alone exceeded the
gross amount of new lending by 20 per cent in Africa and 30 per cent in
Latin America. In other words, the new loans which a developing country
felt obliged to enter into for development purposes could not be used for
development and would not even be enough to cover the servicing of existing
debt. Developing countries will in future have to regularly take on new debt,
not for investment, but for repayments.

41. In this way, debt which increases as it is repaid becomes a further
bond of dependency. For many countries, it is an intolerable burden.

This situation has led to debt crises in almost every developing country,
necessitating alleviation or re-negotiation of their debt without any lasting
solutions being found. Debt crises cause economic and social turmoil in
developing countries. They upset relations between creditors and debtors and
give rise to conflicts and political instability.

42.  While indebtedness is increasing steadily at a rapid rate, with the
grave consequences described above, official aid to developing countries is
declining. The "developed" countries, which perpetuate this situation, and
the international institutions, mainly financial (World Bank, International
Monetary Fund), which act as their collection agencies, should revise their
policies so as to ensure an international transfer of resources to the
developing countries, their debtors, and spare them the difficulties caused by
their indebtedness.
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43. It will be recalled that, in 1944, the Bretton Woods Conference agreed to
set up the World Bank and International Monetary Fund (IMF). Article 1 of the
Articles of Agreement of IMF, sets out six objectives for the Fund, one of
them being to facilitate the expansion and balanced growth of international
trade and to contribute thereby to the promotion and maintenance of high
levels of employment and real income and to the development of productive
resources. IMF recommendations and guidelines, which are especially hard on
countries wishing to renegotiate their debt, are in flagrant contradiction

with the aims set out in article 1 of its statutes. It is worth noting that

the loans granted to developing countries have actually been merely a series
of fictitious operations bringing no benefit to the populations concerned, who
are nevertheless called on to repay them. The loans granted in fact take
different directions, none of which leads to the really needy segments of

the population. They are partly used to service debt and partly
misappropriated by those responsible for managing them, to be redeposited

in the banks of creditor countries or reinvested companies in those same
countries.

44. The main consequences of such practices are to multiply and exacerbate
the problems of developing countries and to halt payments. The main victims
are, of course, the deprived segments of society who have less to live on, and
nothing seems able to halt their slide towards absolute poverty. There is
every indication that perpetuating the debt of developing countries is a

result of deliberate government policy designed solely to frustrate any

attempt by the developing countries and their peoples to achieve economic
progress.

45. It is clear that the international financial imbalances with regard to
developing countries will continue to worsen as long as world economic
structures are marked by unequal terms of trade. But there is also every
indication that the perpetuation of debt means that it can be used as a
powerful lever to bring developing countries to their knees, while providing
their governing class with the means to cushion themselves and advocate an
economic policy which is catastrophic for the vast majority of the world’s
poor.

46. Debt management also enables transnational corporations to frustrate any
attempt by debtor countries to assert their sovereignty or chart the course of
their own development. Because of the role which it now plays, debt is a
tremendous instrument for domination which transnational corporations wield
quite deliberately, like a weapon. The present economic policies of the
"developed" countries are based on completely external parameters intended to
protect and promote foreign economic interests.

47. The Bretton Woods institutions have failed in their mission to restore
the world economic balance in the higher interest of all mankind. It is

this failure and poor debt management which have produced two harmful and
destructive practices in the form of structural adjustment programmes and,

in particular, devaluation of debtor country currencies.
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2. Structural adjustment programmes

48. The interdependence of national economies within the framework of the
world economy is making cooperation between States increasingly important,
and heightening the responsibility of agents and partners in development.
Structural adjustment programmes are merely techniques or ways of managing
shortages with the declared purpose of bringing debt under control. This
approach to debt control has so far been a failure as blatant as it is
significant. These structural adjustment programmes have inflicted enormous
inhuman and counter-productive suffering on the deprived populations of debtor
countries.

49. In a new approach to its social policy, the International Labour
Organization is doing everything possible to alleviate social deprivation,

not only by creating "safety nets", but also by taking preventive action

in establishing a more intensive dialogue with a view to influencing

Bretton Woods institutions. On 21 June 1993, the Internal Labour Conference
reaffrmed and endorsed this approach by adopting the resolution entitled
"Resolution concerning social protection and the alleviation of unemployment
and poverty, and the social dimension of structural adjustment and transition
to a market economy".

50. Structural adjustment programmes impose a heavy burden on workers living
in poverty and on other vulnerable groups such as women, children, the
unemployed, the jobless and the handicapped, and measures taken by States mean
that public spending on basic education and health is considerably reduced.

Wage levels fall and job losses are frequent. In short, no economic, social

or cultural human right is observed or protected. Taken to their conclusion,

these measures may produce substantial changes in currency exchange rates,
reduced purchasing powers of workers and deprived segments of the population
and intolerable inflation.

3. Corruption

51. The word "corruption" means the abuse of public trust for private
purposes. It is a moral phenomenon, even though in the vast majority of cases
money is involved. A public office is used for the benefit of one or more
individuals, rather than in the national interest. Corruption may exist
independently of any financial benefit; it is universal.

52. The Interregional Seminar on Corruption in Government, held under the
auspices of the United Nations at The Hague (11-15 December 1989) in
cooperation with the Department of Technical Cooperation for Development,
carried out analyses which identified impunity as an underlying element of the
various forms of corruption.

53. The Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders (Havana, 27 August-7 September 1990) noted in its
resolution 7 on corruption in Government that this form of corruption was
universal, that it had deleterious effects on the economies of developing
countries and that those effects were felt in developed countries. Corruption
implies interaction between at least two parties: the party which proposes it
(the corrupter, who plays the more important role) and the party which agrees
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to it (the corrupted). With this in mind, the United Nations Congress
proposed the adoption of measures not only against corrupt officials, but
also against enterprises practising corruption.

54, The Commission on Human Rights, in its resolution 1992/50 on the
fraudulent enrichment of top State officials, pointed clearly to the
responsibility of the North in connection with the fraudulent enrichment
taking place in the South and thus raised the question, still unclear in
international law, of the restitution to despoiled peoples, for reinvestment

in local economic, social and cultural development, of the funds which their
leaders have extorted from them, as often as not with the complicity of
foreign banks.

55. The existence of a public sphere and a private sphere is a prerequisite
for corruption. In other words, civil society must exist side by side with

the State. The phenomenon of corruption exists when private interests
condition and determine the functioning of the public sphere. Several forms
of corruption are possible, which raises the difficult problem of a typology

of various forms of corruption. With this in mind, we must avoid lumping
together minor forms of corruption (e.g. on the part of public officials) with
major forms considered as violations of human rights.

56. Corruption is a phenomenon which has grown over the years.

José Arthur Rios wrote: "Corruption is the product of inverted ethics, in
that the act of corrupting involves the idea of reciprocity, which is actually
an element of equity and justice". In a modern society, this rule of
reciprocity, results in corruption when it involves transactions which
subordinate the management of public resources to the interests of the private
sector. In primitive societies, the practice of gift-giving establishes a web
of obligations between the groups. This network is functional and legitimate
in such societies and in theory raises no question of corruption. Gift-giving
can become an instrument enabling some individuals to impose their will on
those who are unable to reciprocate. This latter group ends up working for
the private sphere at the expense of the public sphere or the general
interest.

57. The advent of modern society based on mercantilism and the cash economy
endowed money with three separate functions which often make it the catalyst
for the phenomenon of corruption, since money:

Is incompressible and can be transferred unobtrusively from one person to
another;

Can be used for any transactions by virtue of its abstract nature;
Nullifies the effect of distance by permitting remote transactions.
58. As noted earlier, corruption is universal, but it should also be noted
that it was introduced and developed mainly in the developing societies of
their now former colonies by the colonizing States.
59. Nowadays, all States suffer from the same phenomenon to varying degrees.

In those societies where it exists, corruption thus becomes a functional
phenomenon operating at all levels and in all spheres of activity.
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60. It has rightly been pointed out that corruption cannot thrive in a
pluralistic and democratic society.

4. Fiscal and customs fraud and other economic offences

61. Fraud includes all fraudulent actions intended to reduce tax liability or
evade taxation. It means the direct or indirect violation of tax law. The
concept is still vague and, although all countries combat the phenomenon, no
clear definition has yet been arrived at either by consensus or on the basis

of national judicial practice. It obviously involves corruption to the extent

that some tax officials accept arrangements for a consideration. The

defrauder is almost always a corrupter. Fraud, whether fiscal or customs,
employs the same methods. In some cases, it has ended in violence and has
cost the lives of many officials who were either too honest or too corrupt,

and clearly infringes both individual and collective rights.

62. There are of course other sources of violations of economic, social and
cultural rights of individuals and peoples, including:

Misappropriation of public funds;
Misuse of company assets;
Financial speculation;

Exploitation of migrant workers;
Unlawful or fraudulent enrichment;
Laundering of drug money;

Culpable complicity of some banking firms in accepting funds which have
been fraudulently acquired, etc.

As these sources of violations are known and declared punishable offences in
the emerging body of international criminal law, there is no need to review
them in detail; if necessary, this could be done in the final report.

Il. THE EFFECTS OF SUCH PRACTICES ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

63. The practices and procedures outlined above have a negative impact on
economic, social and cultural rights and on the rights to development and to a
healthy environment. They have led, and continue to lead, to the violation of
those rights, and even to their being completely disregarded by those who are
responsible for and benefit from them.

64. Slavery, colonialism and apartheid, which have all disappeared or are
presently disappearing, have in the recent past accounted for most of the mass
violations of human rights, whether collective rights, such as the right to
development and the right to a healthy environment, or individual economic
rights. In any event, these rights are all closely interrelated, as

collective rights provide the framework for the enjoyment of individual
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rights. Collective rights are to individual economic rights what democracy is
to civil and political rights. None the less, while civil and political

rights are now an accepted and integral part of most national legislation, the
same cannot be said for economic rights, which have aroused greater reticence
on the part of developed countries. That is particularly true of the right to
development, which has met with a negative attitude on the part of those
countries because in their view, the content of those rights is vague and
development is really a question of fact rather than a right. For a variety
of reasons that have to do with their selfishness, they have shown the same
attitude towards the right to a safe environment, or they apply that right in
such a way as to disregard the rights of others.

A. Violations of collective or community economic rights

1. Violations of the right to development

65. The right to development grew out of economic inequality and the
disadvantaged position of underdeveloped countries. It establishes the
principle of reparation to which the peoples and countries which have long
been robbed of their wealth are entittled. The enormous inequalities of all
sorts between poor countries and developed countries are the result of
centuries of pillaging and exploitation during which civilizations were
destroyed, social structures and means of production wiped out and the
ecosystem devastated in Africa, Asia and Latin America. Unequal distribution
of wealth and income on both the national and international levels has
worsened in recent decades and has now reached such dimensions as to be a
genuine international scandal.

66. The Global Consultation on the Realization of the Right to Development
as a Human Right, which took place at Geneva from 8 to 12 January 1990,
essentially concluded that the traditional development strategy was
transnational in scope and generally consisted of creating modern industrial
enclaves and zones of exclusion in developing countries. Those enclaves
and zones generally had nothing but negative effects and were part of a
transnational corporations’ strategy of spreading their activities among

different countries, with their subsidiaries producing finished products for
export markets or protected domestic markets. Such establishments have
usually proved to be unstable because, the parent company can decide, for
commercial, economic or political reasons, to move its subsidiaries to other
countries. The idea is to evade the respective national laws governing
economic activity, which results in violations of the right to development of
the populations within a country, or even of the populations of several
countries which depend on such establishments.

67. Traditional development strategies have also resulted in the creation of
privileged national élites which follow the same patterns of consumption as
high-income groups in developed countries, while the vast majority of the
population cannot even meet their most basic needs. That is how the leaders
of developing countries, particularly in Africa, have been designing their
national economic policies for almost half a century. Nor is this gap in
incomes and lifestyles limited to the developing countries; it also exists



E/CN.4/Sub.2/1995/19
page 16

in the developed world, where it is increasingly frequent. As stated above,
the actors and beneficiaries of those strategies are very few, compared with
the overwhelming deprived majority.

68. Such practices, when combined with the negative impact of the debt burden
and of deteriorating terms of trade, prevent the peoples of developing
countries from realizing their right to development.

2. Violations of the right to a healthy environment

69. The major environmental crises of recent decades have highlighted the
transnational and multi-dimensional nature of their effects and have shown
that the solutions required are collective ones which can therefore be carried
out only by the international community and by States themselves, either
individually or in cooperation with the United Nations as called for in
Articles 55 and 57 of the Charter. A balanced ecosystem, preservation of
natural resources or simply the survival of the planet are urgent demands
which, if they are not met, could result in the annihilation of our system.

70. The right to a healthy environment has been violated as a result of human
activities which increase concentrations of greenhouse gases in the

atmosphere, and that in turn has an impact on global warming, rising sea

levels and the climate in general. Those phenomena have their own negative
impact on the enjoyment of human rights in general, and on economic, social
and cultural rights in particular, while their negative multiplier effects

further exacerbate the increasingly serious and numerous problems faced by the
populations of poor regions.

71. Human activities which affect the right to a healthy environment also
take the form of deforestation and clearing which over the centuries have
caused environmental degradation and substantial losses of forest.

72. According to the report of the Secretary-General of the United Nations
Conference on Environment and Development on the conservation of biological
diversity, biological diversity is fundamental to human life. It is a basic
feature of the way in which living organisms are structured. As such,

it provides support for ecosystems, for the regulation of water and the
atmosphere and the basis for agricultural production. When genetic variations
are lost, therefore, not only are specific and potential properties and
adaptations also lost, but with them species are diminished, ecosystems are
impaired and the ability to sustain human life is damaged. That destruction
of the ecosystem and of the equilibrium necessary for the survival of our
species is aggravated in modern life by the effects of such contemporary human
activities as pollution and the dumping of toxic and hazardous wastes.

73. Pollution of the land, sea and air by various sources causes major risks

to the life, health and well-being of populations. The Bhopal and Chernobyl
disasters are just two examples among many which are still vivid memories.
They claimed many victims. According to estimates by the League of Red Cross
and Red Crescent Societies, the Chernobyl disaster affected, and continues

to affect, more than 4 million people, in addition to the 135,000 people
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evacuated from the villages closest to the reactor, who are still living on
contaminated land. Those victims fear for their future, exposed as they are
to congenital illnesses and malformations.

74. Ecological disasters, nuclear or otherwise, risk destroying all forms

of life. The right to a healthy environment is closely linked to economic,
social and cultural rights. The exportation to developing countries,
particularly in Africa, of hazardous waste produced by the industries of

the North is in our opinion a serious violation of the most important human
rights, foremost of which is the right to life.

75. The scandals of 1987 and 1988 which followed the discovery of deals
whereby African countries, received derisory sums of money from western
companies in return for the use of land for the dumping of toxic waste,
brought a justifiably violent reaction from some developing countries.

It is in that context that the Council of Ministers of the Organization of
African Unity (OAU) declared in its resolution 1153 (XLVIIl) of 25 May 1988
that the dumping was a crime against Africa and the African people. On

7 December 1988, the United Nations, following in the footsteps of OAU,
adopted a resolution in which it expressed profound concern regarding
practices of dumping nuclear and industrial wastes in Africa.

76. The 1989 Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal was the result of a compromise between
those who favoured a complete ban on transboundary movements of waste and
those who wished to define the framework and legal conditions for the transfer
of wastes.

77. Without due vigilance, that trend could negate all rights protecting the
environment or human beings. Given the extent of violations of the right to
a healthy environment, the international community expressed its profound
concern, at the 1992 Earth Summit noting that some international movements
of toxic wastes were in contravention of national legislation and existing
international instruments, seriously damaging the environment and public
health in all countries.

B. Violations of individual economic, social and cultural rights

78. These violations pertain particularly to the right to work and the rights

to adequate food, housing, health and education. There is no doubt that those
rights rest on the most important right of all, namely, the right to life.

They all revolve around and centre on that right, if by "life" is meant
everything that contributes to the continued existence and improvement of the
human condition.

1. Violations of the right to work

79. The report of the International Labour Office, or World Labour
Report 1995 , explains that the employment situation in developing countries,
particularly in sub-Saharan Africa, is determined by local market conditions
which continue to discourage both domestic and foreign investment. The
explanations provided by the Director-General of the International Labour
Office are far from satisfactory, especially when he states that African
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countries should undertake major reforms. In our humble opinion, the
explanation is rather to be sought in the injustice and imbalance engendered
by the world economic order.

80. The ILO report suggests that the only area where Africa has not been
marginalized is that of aid. We think that the "aid" in question could easily
be discontinued entirely if global wealth were distributed equitably among all
nations. Debt service and structural adjustment programmes prevent the
sometimes insignificant aid granted to developing countries from having a
positive impact on their fragile economies.

81. Shortages or serious crises have inevitable consequences on the labour
market with increasingly frequent recessions hampering the development of any
policy aimed at improving working conditions. Unemployment becomes a daily
concern for the individual as well as for society and the search for work a
priority. Workers and their families who are affected by job instability or
insecurity are extremely vulnerable.

82. Workers also face serious risks in performing certain jobs, as the
ILO conventions intended to protect them are never applied. Increasingly,
international labour requirements, particularly those contained in

ILO conventions and recommendations, are seldom observed.

83. The fate of migrant workers is more serious still, since they are
exploited clandestinely and by unscrupulous employers, without any form
of protection and sometimes even with the complicity of the host State.
Violations of the right to work take several forms, as noted by the Special
Rapporteur on the realization of economic, social and cultural rights in his
second progress report:

(@) Extreme falls in wage levels, with corresponding declines in living
standards;

(b) Increased levels of unemployment;
(c) Restrictions on trade union freedom;

(d) Reductions in worker protection in terms of occupational health and
safety standards;

(e) Limitations on the right to strike; and
()  Weakened bargaining power of the industrial working class.

2. The right to health

84. The precariousness of health today is a cause for concern. Health care
is available to fewer and fewer people and is becoming exorbitantly expensive.
The spread of serious diseases should lead to greater solidarity between the
rich and the poor, since the security of the rich lies in providing for the
health needs of the poor. Actually, the continents have grown closer

together, and no illness or human suffering can be contained within a State’'s
borders.
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85. Health costs are taking their toll on all economies, even in developed
countries. Medical treatment costs as much as the medication prescribed which
puts both beyond the reach of the most disadvantaged segments of society,
namely, workers, children, women and the elderly.

86. The individual's right to health should be the concern both of States and
of the international community. The international community should be more
involved and cooperate more with States, in accordance with the Charter of the
United Nations. In order to do so, however, it is important that the demand
for a new balance in the world economic order and all subsidiary systems be
met. It is well known that 20 per cent of the world’s population controls

80 per cent of the world's resources and enjoy technological benefits. This
increasingly pronounced imbalance exposes the disadvantaged vulnerable groups
and peoples of the third world to serious shortfalls in all areas, including
health.

87. The concentration of pharmaceutical industries and the means for
combating serious contemporary diseases (such as AIDS) in the hands of a
few industrialized countries prevents most of the world’s population from
benefiting from the major scientific achievements and discoveries of this
century.

88. It cannot be over-stressed that environmental pollution exposes fauna and
flora to serious risks of extinction and poses serious health problems.

3. The right to adequate food

89. Putting an end to hunger and poverty, both present and future, is an old
promise of the international community which was made after the Second World
War. That promise has never been kept, nor has any effort ever really been
made to keep it. The wealthy States preferred to embark on an insane and
increasingly expensive arms race which drained their economies and diverted
funds from aid for developing countries.

90. It is said that, if the arms-producing countries withheld 5 per cent of
their military expenses and paid those funds out to needy countries and
peoples, the latter would be able to undertake, and probably to succeed in,
launching their development, as long as the current economic order becomes
fairer and more equitable, of course. Famine reigns in many countries and is
now affecting people who were previously believed to be safe from it. Food
shortages, compounded by burgeoning growth in world population, make the
realization of the right to adequate food daily more remote.

91. The pollution resulting from industrialization and the use of certain
substances is leading to the destruction of all forms of animal and plant life

and consequently of all sources of food. The same effects are produced by the
reckless deforestation of some areas of the third world. That deforestation,
which has not been accompanied by any reafforestation, has caused dislocation
which is spreading to recently unarable lands.

92. It should also be noted that neither national nor international
legislation has ever provided for the protection of natural resources and
wealth which could permit each individual and people to enjoy the right to
adequate food.
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93. The right to adequate food is not simply a matter of the abundance of
food, but also of its quality and of the struggle against the widespread
increase in malnutrition, especially among vulnerable groups. The rising

costs of food, declining food security, lower production costs and cutbacks in
public subsidies on basic foodstuffs also have a negative impact on the right
to adequate food. The primary consequence is that many families spend most
if not all of their income on food. The widespread decline in household
purchasing power, compounded by the rising costs of food products, has a
negative impact on the realization of that right.

94. Transnational corporations, through their speculative dealings, maintain
the scarcity and cost of foodstuffs.

4. The right to adequate housing

95. The right to adequate housing is based on a set of norms related to
other rights of the individual and his human environment. It contributes to
people’s cultural life and provides the necessary harmony between man and his
habitat.

96. The realization of that right should take into account cultural and

social elements and respond to the needs of all levels of society. Importing
housing models is often, if not always, destructive of that harmony. The
housing crisis of past decades was for many persons and peoples the result of
a disregard for the right to adequate housing. One United Nations document
stated that the difficult economic situation of many countries in the early

1980s was reflected in a rapid decline in resources available for investments
and related services in the field of human settlements.

97. National legislation on housing subsidies, rent controls and housing
loans has continued to lose ground to the private sector.

98. The extent of speculation on housing has meant that for thousands of
people the right to adequate housing has been increasingly difficult to

realize. In many countries such speculation has furthermore facilitated the
development of eviction procedures which in no way take account of that right.
The absence or inadequacy of public control over housing and related services
has deprived the right of all its content.

99. In any case, it should be recalled that the public authorities themselves
very often embark on the nationalization or expropriation of settled lands
without providing sufficient compensation to those affected.

5. The right to education

100. The right to education is increasingly difficult or even impossible to
realize in many countries, especially in the third world. Like all economic
rights, it requires a financial and material base which is not available to a
large part of the population. Violations of and disregard for the right to
education take the form of insufficient schooling for children, a high
proportion of school drop-outs and constantly declining rates of literacy.
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101. The quality and standard of education is at present seriously affected as
a result of the shorter working hours, smaller numbers and diminishing skills
of teachers.

102. A UNESCO study shows that in the hundred least advanced countries, the
education budget has been almost halved over 10 years. This reveals a clear
lack of concern for education on the part of national authorities. Similarly,

the World Bank has shown very little regard for the difficulties surrounding

the realization the right to education by imposing harsh cuts in the

educational budgets of developing countries.

103. The principle of free primary and even secondary education in many

African countries had in the past enabled many poor people to receive at least
basic teaching. Now that this principle has been abandoned, education, which
has become as expensive as health and housing, is out of reach of the poor.

C. Violations of the economic, social and cultural
rights of vulnerable groups

104. There is no doubt that the so-called vulnerable groups, which include
children, women, migrant workers, the old and the poor, are the most exposed
to and the most affected by massive human rights violations.

105. In a document entitled "Overall Socio-economic Perspective of the World
Economy to the Year 2000", the United Nations commented that as the overall
economic prospects for Africa and Asia were unfavourable, with very slow or
nil income growth, the incomes of the poor would not rise enough to eliminate
poverty and undernutrition.

106. According to the World Bank, 0.7 per cent of GDP, which would be
equivalent to a 20 per cent income tax on the richest fifth of the population,
would be sufficient to raise the income of all the poor in Africa to just
above the poverty threshold. Of course, the advanced economies are also
suffering from the current economic crisis in the world. They have been
forced as a result to take derestrictive measures, which have led to mass
unemployment, inflation and real insecurity.

107. In some developed countries, particularly in Europe, restructuring and
economic policies should be expressly aimed at improving the fate of deprived,
fringe groups such as invalids, migrants, and the members of ethnic, language
and religious minorities. Governments should try to ensure full participation

by these groups in economic, political and social activities, as a means of
exercising their human rights. It should be recognized that the measures
taken by international financial institutions have had a tendency to aggravate
poverty and to widen the gap between rich and poor.

108. These problems are still more severe in rural areas, where the failures

of political and economic policies are more acutely felt; millions of people

at present living in rural areas cross the threshold of absolute poverty every
day. Poverty also affects the developed countries with liberal economies,

where all the sectors of the population which are unable to compete are pushed
aside. All the rights of the poor are thus disregarded or violated without

any effort being made to halt the tendency. In this case the economic base
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is a constituent part of the law. The same applies to children, women,

old people and workers. It is worth remembering that the United Nations
organization and its specialized agencies have together with the member States
prepared a series of international instruments aimed at combatting and
preventing the ills endured by these groups. Drafting a legal instrument is
one thing, however, and applying it is another.

109. The economic protection of vulnerable groups is an essential precondition
of the realization of their economic rights. This obligation, for which the

States and the international community are responsible, has often been and may
for long continue to be ignored in view of the clear lack of determination on

all sides.

110. It has been pointed out quite rightly that if United Nations conventions

and declarations, in whatever field, are to be really respected as a system of
international law, then they must be binding not only for the member States

but also for the international institutions.

. THE STRUGGLE AGAINST IMPUNITY FOR VIOLATIONS
OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS

111. Organizing the struggle against impunity for violations of economic,
social and cultural rights, if it is to have any effect, requires detailed,
comprehensive and ob