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AGENDA

The Commission adopted the following agenda at its 2295th meeting, held on
3 May 1993:

1. Organization of work of the session.
2. State responsibility.
3. Draft Code of Crimes against the Peace and Security of Mankind.
4. The law of the non-navigational uses of international watercourses.
5. International liability for injurious consequences arising out of acts not prohib-

ited by international law.
6. Relations between States and international organizations (second part of the

topic).
7. Programme, procedures and working methods of the Commission, and its docu-

mentation.
8. Cooperation with other bodies.
9. Date and place of the forty-sixth session.

10. Other business.
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Idem: chapter III (International liability for injurious consequences aris- Idem.
ing out of acts not prohibited by international law)

Idem.

Idem: chapter V (The law of the non-navigational uses of international Idem.
watercourses)

Idem: chapter VI (Other decisions and conclusions of the Commission) Idem.
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Documents Title Observations and references

A/CN.4/L.487 International liability for injurious consequences arising out of acts not
prohibited by international law. Titles and texts of articles adopted
by the Drafting Committee: articles 1, 2, 11, 12 and 14

A/CN.4/L.488 and Add.l [and Report of the Working Group on a draft statute for an international
Corr.l and 2], 2, 3 and 4 criminal court
[andCorr.l]

A/CN.4/L.489

A/CN.4/L.490 and Add.l

A/CN.4/SR.2295-
A/CN.4/SR.2327

The law of the non-navigational uses of international watercourses.
Titles and texts of articles adopted by the Drafting Committee on
second reading: articles 1-6 and 8-10

Revised report of the Working Group on a draft statute for an inter-
national criminal court

Provisional summary records of the 2295th to 2327th meetings

See summary record of the
2318th meeting (para. 58).

Mimeographed.

See summary record of the
2322nd meeting (para. 5).

Reproduced in Yearbook . . .
1993, vol. II (Part Two),
document A/48/10, annex.

Mimeographed. The final text ap-
pears in the present volume.
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SUMMARY RECORDS OF THE FORTY-FIFTH SESSION

Held at Geneva from 3 May to 23 July 1993

2295th MEETING

Monday, 3 May 1993, at 3.25 p.m.

Outgoing Chairman: Mr. Christian TOMUSCHAT

Chairman: Mr. Julio BARBOZA

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Idris, Mr. Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Razafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Sze-
kely, Mr. Thiam, Mr. Vargas Carreno, Mr. Veresh-
chetin, Mr. Villagra"n Kramer, Mr. Yamada.

Opening of the session

1. The OUTGOING CHAIRMAN declared open the
forty-fifth session of the International Law Commission.

Statement by the outgoing Chairman

2. The OUTGOING CHAIRMAN, speaking on behalf
of the Commission, presented his sincere condolences to
Mr. de Saram following the assassination of the Presi-
dent of Sri Lanka, Mr. Ramasinghe Premadasa.

3. He welcomed the members of the Commission and
the fact that so many of them were present at the open-
ing of the session.

4. The most important development since the last ses-
sion had undoubtedly been the discussion by the Sixth
Committee of the General Assembly of the Commis-
sion's report on the work of its forty-fourth session.1

The sections of the report on the possible establishment
of an international criminal jurisdiction had, of course,
aroused the greatest interest among delegations, some of
which had been of the opinion that a draft statute could
be completed within one year, while others had taken
the more cautious view that Governments had to be able

1 Reproduced in Yearbook... 1992, vol. II (Part Two).

to give in-depth consideration to all the implications of
the establishment of such a court. A clear-cut majority
had been in favour of not automatically linking an inter-
national criminal court and the Code of Crimes against
the Peace and Security of Mankind, although it had been
generally recognized that, once completed, the Code
should be one of the instruments to be applied by the
court. Because of the principle nullum crimen sine
lege—lex being understood as written law—the court
should not be called upon to base its decisions on rules
of customary law. With regard to jurisdiction ratione
personae, the proposition that the jurisdiction of the
court should apply only to individuals, and not to States,
had received unchallenged support. For further details,
the topical summary (A/CN.4/446) faithfully reflected
the Sixth Committee's debate.

5. The General Assembly, in its resolution 47/33,
which was carefully drafted, had given the Commission
a clear mandate. In paragraph 6 of that resolution, the
General Assembly:

Requests the International Law Commission to continue its work
on this question by undertaking the project for the elaboration of a
draft statute for an international criminal court as a matter of priority
as from its next session, beginning with an examination of the issues
identified in the report of the Working Group and in the debate in the
Sixth Committee with a view to drafting a statute on the basis of the
report of the Working Group, taking into account the views expressed
during the debate in the Sixth Committee as well as any written com-
ments received from States, and to submit a progress report to the
General Assembly at its forty-eighth session.

6. That mandate obviously involved an element of ur-
gency, since the international community expected the
Commission to come up with tangible results in the form
of a progress report to be submitted to the General As-
sembly at its forty-eighth session, that is to say before
the end of the year. As a rule, the Commission did not
work under conditions of urgency and carefully weighed
any suggestions before giving them the shape of draft ar-
ticles, but, under the mandate entrusted to it, it had to es-
tablish mechanisms to fit into the time-frame determined
by the General Assembly. The matter was of great po-
litical importance and the objective to be achieved was
clear. The project for the statute of an international
criminal court could not be dealt with by the Commis-
sion's traditional methods, whereby the time required
for the completion of a draft had hardly ever been less
than five years. In recent years, only the draft articles on
the prevention and punishment of crimes against diplo-
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matic agents and other internationally protected persons
had been prepared more expeditiously, in only one ses-
sion.2

7. The draft statute of an international criminal court
was, of course, far more complex than the 1972 draft ar-
ticles which had become the 1973 Convention on the
Prevention and Punishment of Crimes against Interna-
tionally Protected Persons, including Diplomatic Agents.
However, the Commission already had a sound basis for
its work: (a) the excellent reports of Mr. Doudou Thiam,
Special Rapporteur on the draft Code of Crimes against
the Peace and Security of Mankind, who would, if only
because of the close relationship between the draft Code
and the international criminal court, play a major role in
drawing up the statute; (b) the draft prepared by the 1953
United Nations Committee on International Criminal Ju-
risdiction3 which was not totally outdated, even though
the undertaking had increased in complexity; (c) in 1981,
a statute of an international criminal court had been
drawn up for the crime of apartheid;4 and (d) in connec-
tion with the decision of the Security Council to estab-
lish an international tribunal for the prosecution of per-
sons responsible for serious violations of international
humanitarian law committed in the territory of the for-
mer Yugoslavia since 1991,5 several drafts had been pre-
pared, including the French and Italian proposals, the
CSCE draft prepared by Mr. Corell, Mr. Turk and Mrs.
Thune, and the suggestions of the United States con-
tained in a non-paper, all of which had, moreover, been
influenced by the work done in 1992 by the Working
Group on the question of an international criminal juris-
diction.6 The task of preparing a draft statute of an inter-
national criminal court was thus feasible, even within a
short period of time.

8. Referring briefly to the other items on the agenda for
the current session, he said that, as far as the topic "State
responsibility" was concerned, the General Assembly
had not reached a consensus on two basic aspects of the
work to be done by the Drafting Committee in the next
two weeks, namely, the need to include provisions on
countermeasures in the draft articles and the link between
countermeasures and procedures for the peaceful settle-
ment of disputes. If the Commission were to take account
of all the views expressed by delegations, it would have to
come up with constructive wording which, while not
granting any privilege to the wrongdoer, would prevent
any possible abuses and thereby safeguard peace.

9. With regard to the topic "International liability for
injurious consequences arising out of acts not prohibited
by international law", he said that, while most delega-

2 See Yearbook... 1972, vol. II, document A/8710/Rev.l, pp. 312-
323.

3 See Report of the 1953 Committee on International Criminal Ju-
risdiction, 27 July-20 August 1953 (Official Records of the General
Assembly, Ninth Session, Supplement No. 12 (A/2645)), annex.

4 See United Nations draft Convention on the Establishment of an
International Penal Tribunal for the Suppression and Punishment of
the Crime of Apartheid and Other International Crimes ("Study on
ways and means of ensuring the implementation of international in-
struments such as the International Convention on the Suppression
and Punishment of the Crime of Apartheid, including the establish-
ment of the international jurisdiction envisaged by the Convention",
document E/CN.4/1426, p. 21).

5 Security Council resolution 808 (1993) of 22 February 1993.
6 See footnote 1 above.

tions had expressed satisfaction with the decisions taken
at the last session, a criticism made in nearly all state-
ments had been that, although the Commission had been
working for 14 years to solve the complex problems in-
volved in the topic, it had not definitively adopted one
single provision. Delegations had nevertheless stressed
that it might be possible to make rapid progress in the
context of the new orientation and the Commission
could certainly make one of the best contributions to the
United Nations Decade of International Law7 by com-
pleting a set of draft articles on transboundary harm dur-
ing its members' current term of office.

10. All delegations but one had welcomed the Com-
mission's decision not to continue the consideration of
the topic "Relations between States and international
organizations (second part of the topic)", since the inter-
national community's needs had changed in a way that
could not have been foreseen at the time the topic had
been included in its programme of work.

11. Much sympathy had also been expressed for the
serious and constructive efforts the Commission was
making to search for new topics.

12. The fact that the Commission's report had been
well received by the General Assembly might be the re-
sult of the many promises of future action which it con-
tained. The Commission now had to honour those com-
mitments.

13. As part of its traditional policy of cooperation with
other legal bodies, the Commission had been represented
in the European Committee on Legal Cooperation in
Strasbourg by Mr. Eiriksson, who had made a statement
supported by a report distributed to all participants. He
himself had gone to Kampala to represent the Commis-
sion at the annual meeting of the Asian-African Legal
Consultative Committee, whose work had impressed
him and to which he had described in detail the activities
of the Commission at its forty-fourth session. Members
of the Commission had also taken part in a number of
conferences on the question of the establishment of an
international criminal court, including the World Confer-
ence on the Establishment of an International Criminal
Tribunal to Enforce International Criminal Law and Hu-
man Rights which had taken place from 2 to 5 December
1992 at the invitation of the International Institute of
Higher Studies in Criminal Sciences at Syracuse, Italy.
He himself had attended the International Meeting of
Experts on the Establishment of an International Crimi-
nal Court, which had been held in Vancouver from 22 to
26 March 1993, at the invitation of the International
Centre for Criminal Law Reform and Criminal Justice
Policy, at which he had been accompanied by Mr. Craw-
ford, Mr. Eiriksson, Mr. Sreenivasa Rao and Mr. Vi-
llagran Kramer, but, unfortunately, not by Mr. Thiam.
The final document of that Meeting might be useful to
the Commission in its work.

14. He thanked all the members of the Commission for
the confidence they had shown in him. He also ex-
pressed his gratitude to the members of the Bureau and
the secretariat and explained that Mr. Kotliar had left the
Commission to become the Secretary of the Commission
of Experts to examine and analyse the information on

7 Proclaimed by the General Assembly in its resolution 44/23.
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war crimes in the former Yugoslavia.8 He welcomed
Mrs. Dauchy, who was now taking over from
Mr. Kotliar.

15. Mr. de SARAM said that he appreciated the con-
dolences presented by the Chairman and assured the
Commission that he would transmit them to the author-
ities of his country.

16. Mr. THIAM, referring to his absence at the Inter-
national Meeting in Vancouver, said that he had in fact
received an official invitation and that, despite a very
heavy schedule, he had also officially agreed to take part
in that meeting. However, about two weeks before the
Meeting, he had received another letter stating that what
the Meeting would consider was not the statute of an in-
ternational criminal court, but that of a court with juris-
diction to try the crimes being committed in the former
Yugoslavia. In those circumstances, his presence had no
longer seemed necessary.

Tribute to the memory of Mr. Motoo Ogiso

17. The OUTGOING CHAIRMAN informed the
members of the Commission of the death of their former
colleague, Mr. Motoo Ogiso, a few days before.

At the invitation of the outgoing Chairman, the Com-
mission observed a minute of silence in tribute to the
memory of Mr. Motoo Ogiso.

Election of officers

Mr. Barboza was elected Chairman by acclamation.

Mr. Barboza took the Chair.

18. The CHAIRMAN thanked the members of the
Commission for the confidence they had shown in him
by electing him Chairman of the International Law Com-
mission at its forty-fifth session. Although its member-
ship was fairly new, the Commission had displayed an
excellent team spirit in 1992 which would, together with
the eminent qualities of each of its members, make it
possible to hope that the current session would be as
fruitful as the preceding one.

Mr. Eiriksson was elected First Vice-Chairman by ac-
clamation.

Mr. Idris was elected Second Vice-Chairman by ac-
clamation.

Mr. Mikulka was elected Chairman of the Drafting
Committee by acclamation.

Mr. de Saram was elected Rapporteur by acclama-
tion.

Adoption of the agenda (A/CN.4/445)

19. The CHAIRMAN suggested that the provisional
agenda (A/CN.4/445) should be adopted, on the under-
standing that the order in which the various items would
be considered would depend on the way in which the

Commission organized its work. He also suggested that
the requests made by the General Assembly in para-
graph 9 of its resolution 47/33 should be considered un-
der agenda item 6 (Programme, procedures and working
methods of the Commission, and its documentation).

It was so decided.

20. The CHAIRMAN suggested that the meeting
should be suspended so that the Enlarged Bureau might
consider the organization of the Commission's work and
so that the Chairman of the Drafting Committee might
draw up the list of that Committee's members.

The meeting was suspended at 4.15 p.m. and resumed
at 6 p.m.

Organization of work of the session

[Agenda item 1]

21. The CHAIRMAN, drawing the Commission's at-
tention to the decisions taken by the Enlarged Bureau,
said that, in accordance with paragraph 372 of the Com-
mission's report on the work of its forty-fourth session,9

the first two weeks would be entirely devoted to the
work of the Drafting Committee on the articles on State
responsibility. On 7 and 14 May, however, the Commis-
sion would hold two plenary meetings at which it would
be informed of the progress of that work. At the begin-
ning of the third week, it would take up the item on the
statute of an international criminal court, to which it
would devote three or four plenary meetings and then
possibly refer it to a working group. As of 25 May, it
would go on to consider in plenary meeting the report of
the Special Rapporteur on international liability for inju-
rious consequences arising out of acts not prohibited by
international law. If he heard no objection, he would take
it that the Commission adopted the programme of work
proposed by the Enlarged Bureau.

It was so decided.

22. Mr. MIKULKA (Chairman of the Drafting Com-
mittee) said that, following the consultations he had just
held and in accordance with the guidelines the Commis-
sion had adopted in paragraph 371 of the report on the
work of its forty-fourth session,10 he had drawn up the
following list of members of the Drafting Committee:
Mr. Al-Baharna, Mr. Barboza, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. Eiriksson, Mr. Kabatsi,
Mr. Mikulka, Mr. Pellet, Mr. Rosenstock, Mr. Shi, Mr.
Szekely, Mr. Vereshchetin and Mr. Villagran Kramer.
The other members of the Commission were invited to
take part as observers in the Drafting Committee during
its first two weeks of intensive work.

The meeting rose at 6.10 p.m.

9 See footnote 1 above.
10 Ibid.

8 The Commission of Experts was established by Security Council
resolution 780 (1992) of 6 October 1992.
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2296th MEETING

Friday, 7 May 1993, at 10.15 a.m.

Chairman: Mr. Julio BARBOZA

Present. Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. de Saram, Mr. Eiriksson, Mr. Fomba,
Mr. Gtiney, Mr. Idris, Mr. Kabatsi, Mr. Koroma,
Mr. Kusuma-Atmadja, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. Raza-
findralambo, Mr. Rosenstock, Mr. Shi, Mr. Szekely,
Mr. Thiam, Mr. Vargas Carreno, Mr. Vereshchetin, Mr.
Villagran Kramer, Mr. Yankov.

it had prepared would serve as a good basis for discus-
sion and that it should be able to be adopted rapidly.

4. The CHAIRMAN thanked the Drafting Committee
and its Chairman for the efforts they were making to per-
form a particularly arduous task.

The meeting rose at 10.25 a.m.

2297th MEETING

Friday, 14 May 1993, at 10.05 a.m.

Organization of work of the session (continued)

[Agenda item 1]

1. The CHAIRMAN, referring to the schedule of work
for the session prepared by the Enlarged Bureau and dis-
tributed to the members of the Commission, said it was
understood that time saved during the consideration of a
topic in plenary would be allocated to the Drafting Com-
mittee, the Planning Group of the Enlarged Bureau or
another body. It was also understood that the schedule
was flexible, that it could be changed subject to the pro-
gress of work and that, as was customary, representa-
tives of the legal bodies with which the Commission
maintained a working relationship would make their
statements at dates to be decided on. He also intended to
hold consultations as soon as possible with the Chairmen
of the Drafting Committee, the Planning Group and any
other group which might be established or re-established
at the current session in order to reach agreement on the
allocation between those groups of the four weekly after-
noon meetings reserved for them. He would report the
results of those consultations to the Commission in good
time. If he heard no objection, he would take it that the
Commission adopted the proposed schedule.

It was so decided.

2. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to inform the Commission of the pro-
gress of its work.

3. Mr. MIKULKA (Chairman of the Drafting Commit-
tee) said that the Drafting Committee had held six
meetings at which it had considered article 11 (Counter-
measures by an injured State) of the draft articles
on State responsibility.1 It had thus been able to solve a
number of outstanding problems. The Drafting Commit-
tee's task was particularly difficult, since that article
dealt with one of the most sensitive aspects of the topic.
The Drafting Committee was of the opinion that the text

Chairman: Mr. Julio BARBOZA

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. Idris, Mr. Kabatsi, Mr. Koroma, Mr.
Kusuma-Atmadja, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. Raza-
findralambo, Mr. Rosenstock, Mr. Shi, Mr. Szekely, Mr.
Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Organization of work of the session (continued)

[Agenda item 1]

1. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to report to the Commission on the pro-
gress of the Committee's work.

2. Mr. MIKULKA (Chairman of the Drafting Commit-
tee) said that the Drafting Committee had held 14 meet-
ings at which it had considered articles 11 (Counter-
measures by an injured State), 13 (Proportionality)
and 14 (Prohibited countermeasures) of the draft articles
on State responsibility. The Committee had reached an
agreement on most of the text of those articles, which it
had, however, not yet adopted, since some questions
were still pending. It had also begun its consideration of
article 12 (Conditions of resort to countermeasures).1

3. In view of the progress made, he thought that the
Drafting Committee would be able to adopt draft arti-
cles 11 to 14 quite rapidly.

4. The CHAIRMAN thanked the Drafting Committee
and its Chairman for their efforts to find generally ac-
ceptable solutions to difficult problems.

5. The Gilberto Amado Memorial Lecture would take
place on Wednesday, 2 June, at 5.30 p.m. and would be

1 For the text of draft article 11 proposed by the Special Rappor-
teur, see Yearbook... 1992, vol. II (Part One), document A/CN.4/444
and Add. 1-3; and Ibid., vol. I, 2273rd meeting, para. 18.

1 For the text of draft articles 11 to 14, see Yearbook... 1992, vol.
II (Part One), document A/CN.4/444 and Add. 1-3; and Ibid., vol. I,
2273rd and 2275th meetings, paras. 18 and 1, respectively.
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given by Mr. Caflisch, Legal Adviser of the Swiss Fed-
eral Department of Foreign Affairs, on the subject:
"Peaceful settlement of international disputes: new
trends".

The meeting rose at 10.20 a.m.

2298th MEETING

Monday, 17 May 1993, at 10.05 am.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney, Mr. Idris,
Mr. Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr.
Mahiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr.
Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosenstock,
Mr. Shi, Mr. Thiam, Mr. Tomuschat, Mr. Vereshchetin,
Mr. Villagrdn Kramer, Mr. Yankov.

Statement by the Deputy Legal Counsel

1. Mr. ZACKLIN (Deputy Legal Counsel) said that he
was addressing the Commission on behalf of the Legal
Counsel, who was unfortunately detained in New York
on business in connection with the establishment of an
international tribunal for the prosecution of persons re-
sponsible for serious violations of international humani-
tarian law committed in the territory of the former Yugo-
slavia since 19911 (hereinafter referred to as the
international tribunal). Mr. Fleischhauer, the Legal
Counsel, greatly regretted not being able to attend the
Commission's deliberations on the highly important
topic under consideration and hoped to reschedule his
programme in such a way as to be present at the Com-
mission's meetings later in the session.

Draft Code of Crimes against the Peace and Security
of Mankind2 (A/CN.4/446, sect. B, A/CN.4/448 and
Add.l,3 A/CN.4/449,4 A/CN.4/452 and Add.1-3,5
A/CN.4/L.488 and Add.1-4, A/CN.4/L.490 and
Add.l)

[Agenda item 3]

ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR

2. The CHAIRMAN reminded members that the Gen-
eral Assembly, in its resolution 47/33, had taken note

1 See Security Council resolution 808 (1993) of 22 February 1993.
2 For the text of the draft articles provisionally adopted on first

reading, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.
3 Reproduced in Yearbook... 1993, vol. II (Part One).
4 Ibid.
5 Ibid.

with appreciation of chapter II of the report of the Com-
mission,6 entitled "Draft Code of Crimes against the
Peace and Security of Mankind", which was devoted to
the question of the possible establishment of an interna-
tional criminal jurisdiction; had invited States to submit
to the Secretary-General, if possible before the forty-
fifth session of the Commission, written comments on
the report of the Working Group on the question of an
international criminal jurisdiction; and had requested the
Commission to continue its work on the question by un-
dertaking the project for the elaboration of a draft statute
for an international criminal court as a matter of priority
as from its next session, beginning with an examination
of the issues identified in the report of the Working
Group and in the debate in the Sixth Committee with a
view to drafting a statute on the basis of the report of the
Working Group, taking into account the views expressed
during the debate in the Sixth Committee as well as any
written comments received from States, and to submit a
progress report to the General Assembly at its forty-
eighth session.

3. In that connection, he drew attention to the eleventh
report of the Special Rapporteur for the topic (A/
CN.4/449), which contained the draft statute of an inter-
national criminal court, and to the written comments re-
ceived from Member States submitted further to General
Assembly resolution 47/33 (A/CN.4/452 and Add.1-3).
Relevant material was also to be found in the comments
and observations of Governments on the draft Code of
Crimes against the Peace and Security of Mankind
adopted on first reading by the Commission at its forty-
third session (A/CN.4/448 and Add.l). In addition mem-
bers might wish to refer to the documents distributed
further to Security Council resolution 808 (1993) and, in
particular, to the report of the Secretary-General.

4. Mr. THIAM (Special Rapporteur) introducing his
eleventh report, said that certain corrections were re-
quired. In the first place, the text of article 8 should be
amended to read:

"Although the jurisdiction of the court is perma-
nent, not all of its organs shall function on a full-time
basis; the court shall be convened only to consider a
case submitted to it."

Secondly, in alternative B of article 9 the word [Seuls],
in the French text, should be amended to read [Seul]. In
article 13, the words [le ou], in the French text of para-
graph 1, should be added before [les] and, in the first
paragraph of the commentary to that article, the words et
le, should be added before the words ou les in the third
line. Again in the French text, the words une cour inter-
Etat, in the second paragraph, should be amended to read
une cour entre Etats. The title of article 27 should be
amended to read "Unacceptability of proceedings by de-
fault" and the body of the text should be amended to
read "(No defendant may be tried by default)".

5. He had already submitted at least three reports on
specific aspects of the question of an international crimi-
nal court, but they had been of an exploratory nature and
had been designed to keep interest in the matter alive.

6 Reproduced in Yearbook... 1992, vol. II (Part Two).
7 Document S/25704 and Corr.l and Add.l.
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There were those who felt he should have submitted a
draft statute of an international criminal court to the
General Assembly much earlier. However, the Commis-
sion should not submit such a draft before the General
Assembly requested it to do so. Fortunately, the Com-
mission had now been provided, in General Assembly
resolution 47/33, with a firm mandate to prepare a draft
statute. As the draft statute had been distributed well in
advance, members would have had ample time to take
full cognizance of it. In view of the urgency of the mat-
ter, therefore, he would focus on certain general points.

6. The main characteristics of the draft were: (a) its re-
alism, in that it took account of the existence of other
bodies, that would undoubtedly meet with the approval
of those of his colleagues who had always maintained
that it was not possible to disregard, in particular, State
sovereignty; (b) its flexibility, for it did not make the ju-
risdiction of the proposed court mandatory but left it to
the discretion of States; and (c) the court would be a
body of modest proportions, adaptable and inexpensive
to run. These are the features the Commission had al-
ways wanted to see incorporated in a draft statute.

7. The draft was divided into three main parts, a gen-
eral part, one part dealing with organization and func-
tioning and another on procedure. The general part ad-
dressed two questions: the jurisdiction of the court and
applicable law. Under the draft statute, the court would
not have exclusive jurisdiction. The idea of such juris-
diction had not received unanimous support and he had
therefore acceded to the wish of the majority. The
court's jurisdiction would also be subject to the agree-
ment of the States most directly concerned: the State on
whose territory the alleged crime had been committed,
and the State of which the perpetrator of the alleged
crime was a national. Those two States were the most
important, but the possibility that the agreement of other
States might be required could also be considered. Juris-
diction would also be limited to individuals: in other
words, the court could not try international organizations
or States.
8. He had confined the States whose agreement would
be required to two broad groups because, under internal
law, jurisdiction in criminal proceedings was governed
by two principles. The principles in question were the
territoriality and the personality of criminal law. No one
questioned the former. The latter was designed for in-
stances in which, as sometimes happened, a State, deem-
ing that its fundamental interests or those of its nationals
were at issue, in a given case, decided that it should try
the case. Jurisdiction ratione personae would allow it to
do so.

9. So far as the applicable law was concerned, he had
followed the recommendations of the Working Group,
whose view it was that such a law could derive only
from international conventions and agreements. The pro-
posed court, therefore, would try only such crimes as
were defined in those instruments. The matter had given
rise to lengthy debate in the Commission, but the
prevailing—and, in his opinion, the realistic—view was
that the applicable law should be limited to international
conventions and agreements. Some members, however,
felt that both custom and general principles of law could
in certain cases also constitute a source of applicable
law. Accordingly, he had placed those notions between

brackets in the draft articles to enable the Working
Group to review the matter. Nor, incidentally, was case-
law to be disregarded, for it was difficult to see how a
court could be prevented from applying its own case-
law.

10. The organization and functioning of the court was
governed by two principles: (a) the permanence of the
court as an institution for which two factors had to be
reconciled: the court must be permanent but it should not
operate on a full-time basis; and (b) the actual composi-
tion of the court: the judges would not be elected, as was
the general rule in international organizations, but would
be appointed by their respective States of origin. The
Secretary-General of the United Nations would then pre-
pare a list in alphabetical order of the judges so ap-
pointed. They would not work full-time.

11. As for the composition of a chamber of the court,
obviously it was not feasible for all the judges appointed
by States parties to sit in a chamber of the court at the
same time. He had therefore proposed that a chamber
should be composed of nine judges, though the number
could, of course, be greater or smaller. Such judges
would be selected by the President of the court from the
list prepared by the Secretary-General whenever a case
was referred to the court.

12. In making his selection the President would have
to take account of certain criteria in order to guarantee
objectivity in the composition of the chamber. Thus, a
judge who was a national of a State from which the al-
leged perpetrator of the crime came could not be se-
lected, nor could a judge from a State on whose territory
the crime was committed. The President himself would
be elected either by all the judges sitting in plenary or by
a committee of States, or by the General Assembly.

13. The court's procedure would follow various stages,
including referral of a case to the court, investigation,
and the trial stage. A case could be brought before the
court only by means of a complaint made by a State.
Members might wish to refer to the draft articles for the
form of the complaint.

14. There were two systems of investigation: (a) the
inquisitorial system, in which the investigation was en-
trusted to one person, the examining magistrate, who had
excessive powers and whose investigation was sur-
rounded by secrecy; and (b) the adversarial system, in
which the investigation was carried out openly and pub-
licly by the court itself. Though he came from a country
which had adopted mainly the inquisitorial system, he
preferred the adversarial system. That did not mean that,
where circumstances required or in complex cases, the
court could not form a commission of investigation. As a
general rule, however, the investigation procedure
should be conducted by the trial court.

15. The trial stage could commence only when the in-
dictment had been drawn up. Under some legal systems,
after the investigation, the Procurator General in charge
of the prosecution drew up an indictment which was then
notified to the accused and any interested parties and, on
the basis of the indictment, the trial process took place.
For the international criminal court he had none the less
proposed a more flexible system—the majority in the
Commission favouring a small and adaptable body—
whereby the State bringing a complaint before the court



2298th meeting—17 May 1993

would assume responsibility for conducting the prosecu-
tion. That procedure would preclude the need for a
Prosecution Department, with all the attendant legal
staff. He knew from experience what a lengthy proced-
ure that could entail. If responsibility for the prosecution
were placed on the State bringing the complaint, and that
State had to assemble the evidence and produce it before
the court, the result, in the final analysis, would be virtu-
ally the same. What mattered was for the court to arrive
at the truth by whatever means it could be established.

16. He had not mentioned such other issues as the
drafting of the judgement, appeals and the execution of
sentences, since the report would enlighten members on
that score. In his view, the draft statute conformed with
the Commission's desire for an adaptable and light body
of moderate cost.

17. Mr. de SARAM said that the Special Rapporteur's
eleventh report was extremely useful and he looked for-
ward to the Special Rapporteur's advice on the various
points that would have to be determined as the work of
the present session progressed. The Commission would,
of course, proceed with that work on the basis of the rec-
ommendations of the Working Group contained in the
annex to the report of the Commission on the work of its
forty-fourth session.8

18. All members were well aware that, in putting to-
gether the various provisions of a draft statute for an in-
ternational criminal court it would be necessary to iden-
tify and resolve a multitude of points, some of them
much more difficult than others. The Commission
should therefore make plain from the outset what it saw
as the overall objective at the current session. A great
deal would be achieved if the Commission could report
to the General Assembly that it had agreed on three main
points: first, the possible overall structure of a statute for
an international criminal court in terms of its principal
chapters and subchapters; secondly, the appropriate draft
articles for the chapters on matters of an essentially tech-
nical nature—administrative, institutional and organi-
zational matters, for example—on which consensus
should be relatively easy to reach; and, thirdly, the more
difficult questions that might take more time to solve,
and within the context of each question, the particular
points still to be agreed on and the options available on
each point. By reporting to the General Assembly in
such a way, the Commission would begin to make it
clear to the Sixth Committee exactly what it had in mind
as the draft statute started to take shape.

19. As to the overall structure of the draft statute, the
Commission could gain much useful guidance from the
report of the Secretary-General pursuant to paragraph 2
of Security Council resolution 808 (1993),9 notwith-
standing the substantial differences between the legal ba-
sis for the establishment of the international tribunal re-
ferred to in the Secretary-General's report and the legal
bases on which the Commission's draft statute for an in-
ternational criminal court would be prepared. Agreement
should be relatively simple to achieve on those chapters
of the draft statute that concerned matters of an essen-
tially technical nature. To judge from the numerous draft

8 See footnote 6 above.
9 See footnote 7 above.

statutes already in existence, such provisions would ac-
count for 70 to 80 per cent of the provisions of the draft
statute under consideration, while the remainder were
the difficult residual questions on which much work
would still have to be done.

20. Lastly, at the current session it would be necessary
for the Commission, especially at the Working Group
stage and in the inevitable informal consultations, to
make choices as to how particular draft articles should
best be handled or formulated. The provisions proposed
by the Special Rapporteur were extremely helpful and
would, of course, be kept continuously in view and con-
sulted. In addition, it might be useful for some members
to begin preparing, as each particular question came un-
der consideration, a comparative table of provisions
from some of the principal draft statutes in existence.
There again, the provisions of the statute proposed to the
Security Council by the Secretary-General would be of
invaluable assistance.

21. Mr. IDRIS said that the Special Rapporteur was to
be congratulated on an excellent report, prepared in a
relatively short time, and on a brilliant oral introduction.
Recent developments on the international scene had un-
doubtedly made the task more difficult, and the Special
Rapporteur's tireless efforts were worthy of the Com-
mission's praise and support.

22. Three important points emerged from paragraph 6
of General Assembly resolution 47/33. First, the ques-
tion of an international criminal jurisdiction was a matter
of priority in the eyes of the international community.
Secondly, the Commission was expected to proceed with
the actual elaboration of a draft statute for an interna-
tional criminal court, rather than merely continue to de-
liberate the question. Thirdly, the Commission was re-
quested to submit a progress report to the General
Assembly in time for its forty-eighth session. By taking
up that challenge in a spirit of cooperation and realism, it
would do much to justify its role within the United
Nations system.

23. The Special Rapporteur's eleventh report took ac-
count not only of the work of the Working Group set up
at the previous session but also of views expressed at the
forty-seventh session of the General Assembly. As Mr.
de Saram had pointed out, a number of drafts prepared
by other bodies were also in existence and could be con-
sulted to good purpose. Governments were becoming
aware of large lacunae in existing international law and
of the need to set up an international criminal court that
eschewed restrictive interpretations based on subjective
and prejudiced views.

24. Although the report did not set out to offer defini-
tive solutions, it could provide a sound basis for future
work and it successfully reflected the general view that
the structures to be established should be adaptable and
of modest cost. There was, in principle, general agree-
ment on that score. A number of problems would, none
the less, need to be considered more closely. First, as re-
gards the composition of the judgement organ, its non-
permanent nature must on no account be permitted to de-
tract from the organ's impartiality or independence. The
court must be completely beyond the reach of political
influence, an issue that required very careful and realistic
consideration. Secondly, with regard to jurisdiction, arti-
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cle 5, paragraph 3 of the draft statute, provided that,
pending the adoption of a relevant criminal code, of-
fences within the jurisdiction of the court were to be de-
fined in special treaties between States parties, or in a
unilateral instrument of a State. The question that arose
in that connection was why any State should yield to the
jurisdiction of an international court in matters in which
its national courts were competent to deal. The issue of
national sovereignty was involved. If the Commission
wanted the court to succeed, it must limit the court's ju-
risdiction to exceptionally serious crimes of a morally
reprehensible nature.

25. He supported Mr. de Saram's proposals concerning
arrangements for work on the topic within the Working
Group and, in particular, the suggestion that a compara-
tive table of provisions from some existing statutes
should be prepared for the purpose of comparison.

26. Mr. CALERO RODRIGUES said that the three
parts of the draft statute set out in the eleventh report of
the Special Rapporteur would assist the Working Group
in organizing its proceedings in two or possibly three
separate parts.

27. While not in agreement with the statement that it
was difficult to imagine the United Nations requesting
the Commission, by a resolution, to elaborate the statute
of a court that would not be an organ of the United Na-
tions, he none the less thought it normal that the court
should be an organ of the United Nations at a time when
international crimes were, unfortunately, once again in
the forefront of events. In that connection, he wondered
whether, in view of the procedure for the appointment of
judges proposed in draft article 12 which would mean
that the proposed organ would have over a hundred
members, it was appropriate to refer to "the court", as
the Special Rapporteur frequently did in his eleventh re-
port, or whether it would be preferable to speak of ' 'or-
gans of the court" as the Secretary-General did in his re-
port.10 The point was perhaps only a technical one, but
should nevertheless be considered with care.

28. On the question of jurisdiction ratione personae,
the fact that the court would try only individuals was not
in dispute. The same was not true, however, of article 5,
paragraph 2, which introduced the principles of territori-
ality and nationality. If it was decided that the court
could judge an individual only if its jurisdiction was ac-
cepted by the State of which that individual was a na-
tional and the State in whose territory the crime was pre-
sumed to have been committed, the effectiveness of the
court would be greatly reduced; indeed, the action of the
court might be blocked altogether because of the refusal
of one of those States to accept jurisdiction. The ques-
tion of the national sovereignty of States had been men-
tioned earlier. When a State entered into a treaty it might
relinquish some of its sovereignty. If a State agreed to
the establishment of the court, it should at the same time
be expected to accept the court's jurisdiction, ceding its
rights of sovereignty, in that particular case, to the inter-
national community. Unless that principle was
recognized, the importance of the court would be very
limited.

29. Article 5, paragraph 3, was somewhat confusing
because it dealt both with jurisdiction ratione personae
and with jurisdiction ratione materiae. It was difficult to
accept that States could, by special treaties or unilateral
instruments, indicate what offences should be included
within the jurisdiction of the court. Surely, the court
must have a clearly established jurisdiction that did not
depend on acceptance or non-acceptance by particular
States. The problem which had haunted the Commission
for a long time, and would doubtless continue to do so,
was that the effectiveness of the court depended on the
existence of substantive criminal law, without which it
would be very difficult indeed for the court to function at
all. In that connection, he recalled that a proposal for an
international criminal court had been raised within the
Committee which was preparing the establishment of the
Permanent Court of International Justice at the time of
the League of Nations, but had been withdrawn in the
absence of clear substantive law in the matter. The same
problem had arisen in connection with the Nurnberg and
Tokyo Tribunals and was again creating serious difficul-
ties in connection with the case of the former Yugosla-
via. He hoped that, while working on the priority issue
of the establishment of an international criminal court,
the Commission would not forget how essential it was to
resolve the problem of substantive law without too much
delay. In the absence of a clear definition of the crimes
to be tried, a court, however well organized, would be
but an imperfect instrument.

30. As to article 7, paragraph 2, fifth subparagraph, it
was not possible to agree that everyone should be enti-
tled to be tried only in his presence. Many legal systems
admitted trial in the absence of the accused, provided the
accused knew that he had been indicted and was being
tried. If the accused chose not to attend the trial, that did
not necessarily constitute a denial of a basic right.

31. He, too, was of the opinion that the matters dealt
with in Part 2 of the proposed draft statute were mostly
of an administrative nature and were unlikely to give rise
to many problems. The Commission should stand by its
own recommendations as contained in its report on the
work of its forty-fourth session,11 approved by the Gen-
eral Assembly. The court should not sit permanently; it
should only function when necessary, and the chambers
system was undoubtedly the most satisfactory.

32. With reference to Part 3, on procedure, it was im-
portant to distinguish between bringing a case to the at-
tention of the court and the actual beginning of proceed-
ings. It was normal for a State to submit complaints, and
any State could do so. The Special Rapporteur was sug-
gesting that the State on whose territory the offence was
committed and the State of which the accused was a na-
tional were to be informed. He hoped that that did not
imply States could object to proceedings being instituted
against a particular individual. In the matter of article 25,
he believed that States should indeed be allowed to be
present at the proceedings, but prosecution should be in
the hands of a separate organ of the court.

33. Article 26 suggested that the court should decide
whether a complaint was admissible. Surely that did not
mean the 100 or so members were to be asked whether

10 Ibid. 1' See footnote 6 above.
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proceedings should be initiated; perhaps the bureau of
the court could take such a decision. The same article
went on to say that the court would decide whether or
not to institute an investigation. But which chamber or
individual would carry out that task? A preliminary in-
vestigation was certainly necessary, yet the draft statute
did not make a clear distinction between such an investi-
gation and the proceedings in the case itself. Those
should be two separate phases.

34. It was gratifying to find that article 28 spoke not of
"extradition", but rather of "handing over". It seemed
strange, however, to admit that States could assert that a
decision of the court had been taken on political, racial,
social, cultural or religious grounds. He also wondered
what would happen if a State refused to hand over an in-
dividual. Clearly the court should have the final say. In
his opinion, penalties, which were the subject of arti-
cle 34, should be set forth in the instruments of substan-
tive law that were to be applied, but since there were
currently few, if any, international instruments which,
when defining crimes, indicated penalties, it was to be
hoped that the court would do so. Moreover, he asked
whether the court would apply the penalties provided for
by the criminal law in the order that appeared in the arti-
cle, namely: (a) the State of which the perpetrator of the
crime was a national; (b) the State which lodged the
complaint; and (c) the State on whose territory the crime
was committed. One advantage of a permanent court was
that it would provide a clear legal framework. Penalties,
he wished to reiterate, should be established by interna-
tional law, which might incorporate elements of national
law, but did not necessarily have to apply penalties im-
posed by the latter. The case of the proposed interna-
tional tribunal was unusual, because such a body would
refer to the laws of the former Yugoslavia. The purpose
of the court was not to deal with a given conflict, and
provisions of general validity had to be established.

35. In the case of article 35, the Special Rapporteur
would have the Commission choose between revision
and appeal. Actually, a principle of human rights law
was that it should always be possible to appeal against a
judgement pronounced by a court. Clearly, revision was
not sufficient.

36. The wording of article 37 was vague. He inquired
whether the State in charge of executing the sentence
had the initiative for granting pardon and conditional re-
lease and whether it was obliged to follow the advice of-
fered in consultation with the other States concerned. He
did not believe that special privileges should be given to
the State on whose territory the crime was committed,
the victim State or the State whose nationals had been
the victims. All the States of the international commu-
nity were concerned.

37. He agreed with other members that the remaining
problems were very complex and should be dealt with
not in plenary, but rather in the Working Group. The
Commission should aim to produce a final draft in 1994.
The Working Group could well split up into subgroups
in order to focus on the various parts of the draft sepa-
rately.

38. Mr. CRAWFORD said he saw no real need for a
general debate. It was the task of the Working Group to
take into account the Special Rapporteur's useful work,

the report of the Secretary-General12 and the Working
Group's report of 1992. The question should not be de-
bated in plenary. The Working Group should be allowed
to decide on its own working methods. It might indeed
want to create subgroups, but it should not be instructed
to do so. Then, on particular issues, a given subgroup
might be asked to produce a text, but the Working Group
as a whole should begin its work without delay.

39. Mr. KOROMA did not agree with the view ex-
pressed by Mr. Calero Rodrigues that no clear substan-
tive law had emerged at Niirnberg. The Niirnberg trials
had been conducted under an ample body of law. To
deny that was to imply that injustice had been done to
the accused—a serious statement when it came from the
Commission. Nor did he want to leave unchallenged the
assertion that the crimes had not been clearly defined.
Once again, that suggested that invalid verdicts had been
reached, a view he did not share.

40. Mr. Calero Rodrigues was right to say that an in-
ternational criminal court's jurisdiction must be clearly
established and it should not depend on the will of
States. However, the Special Rapporteur was attempting
to respond to the fact that some members of the interna-
tional community were in favour of a flexible interna-
tional court. Although most members of the Working
Group would have preferred an international criminal
court with clearly established jurisdiction, a number had
considered that national prerogatives should be retained
in the matter of which cases should be referred to such a
body. That, too, would seem to be the position of most
of the permanent members of the Security Council.

41. He agreed with Mr. Crawford that, for the time be-
ing, the Working Group should meet to discuss the topic
as a whole and that subgroups could then be established
to focus on any particular difficulties that might arise. It
was not in the interest of the Commission to reopen the
general debate. The matter had been fully discussed and
the Sixth Committee would not be pleased to find from
the Commission's report that the question had been
raised in plenary yet again.

42. Mr. Sreenivasa RAO said that he reserved his com-
ments on the international criminal court for later, but
considered that a number of other points should be
made. The Commission was a deliberating body and
should be under no pressure to show results by the end
of the current session. He did not share the sense of ur-
gency experienced by some members. If the Commis-
sion allowed itself to be rushed into reaching conclu-
sions without giving due consideration to the issues
which were essential to be considered, it would be criti-
cized for not discharging its mandate properly. The es-
tablishment of an international criminal jurisdiction, as
pointed out by Mr. Calero Rodrigues, was a question
that dated back to the League of Nations and had also
been relevant in connection with the Niirnberg trials.
Too much time had now been spent on general debate. It
was for the Working Group to take up the remaining
questions, such as jurisdiction and applicable law, the re-
lationship between national and international jurisdic-
tions, obligations under other treaties and the jurisdiction
of an international criminal court, the relationship be-

12 See footnote 7 above.
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tween the court and the United Nations and between the
court and the Security Council, and the role of prosecu-
tion. Subordinate issues must also be resolved. Thus,
thorough analysis was still needed; hence, although the
political climate was ripe, the Commission should not
act in a hurry and must proceed with deliberate speed.

Organization of work of the session (continued)

[Agenda item 1]

43. The CHAIRMAN said it had been agreed that the
Drafting Committee would meet that afternoon and also
in the afternoon of the following day. However, in the
absence of the Special Rapporteur, the Drafting Group
was having difficulty continuing its work on State re-
sponsibility. As a consequence, the Enlarged Bureau had
decided to recommend that the Commission should re-
establish during the course of the current session the
Working Group on the question of an international
criminal jurisdiction under the chairmanship of Mr.
Koroma. It was further recommended that no plenary
meeting should be held on Wednesday and that the
Working Group should meet instead. If he heard no ob-
jection, he would take it that the Commission agreed to
those recommendations.

It was so agreed.

44. The CHAIRMAN, further to a comment by Mr.
ROSENSTOCK, said that, in view of the number of
speakers on the list for the plenary, it would not be pos-
sible to fit in an additional meeting for the Working
Group, which could none the less meet three times in the
course of the week.

45. Mr. BENNOUNA said he agreed about the need to
cut the discussion in plenary at the current session to a
minimum and to enable the Working Group to move
ahead as much as possible. The general lines of the stat-
ute of the court had already been amply discussed. The
need now was to focus on specific ways in which a court
could be set up, and on the wording of the statute. Once
the Working Group had accomplished those tasks, a dis-
cussion in plenary would be profitable.

46. Mr. CRAWFORD said a general practice should
be established whereby, whenever a plenary meeting to
discuss the international criminal court finished early,
the remaining time would be given over to the Working
Group. He urged that any statements made in plenary on
the subject should be as brief as possible.

47. The CHAIRMAN said he wished to echo that ap-
peal for brevity. At the end of its deliberations, the
Working Group would submit a report to enable the
Committee to take stock of the progress made.

48. Mr. KOROMA (Chairman of the Working Group)
said that, after consultations, it had been decided that the
Working Group would consist of Messrs. Al-Baharna,
Arangio-Ruiz, Crawford, de Saram, Giiney, Pellet, Ra-
zafindralambo, Robinson, Rosenstock, Thiam, To-
muschat, Vereshchetin, Villagran Kramer, Yankov and
himself. All members of the Commission were welcome
to contribute to the efforts of the Working Group and
could participate in the proceedings as observers, as was
the practice in the Drafting Group.

49. Mr. Sreenivasa RAO expressed a desire to serve as
a member of the Working Group and urged that Mr. Al-
Khasawneh also be designated a member.

50. Mr. KOROMA said that they would be welcome
and valuable additions to the Working Group's member-
ship, as would Mr. Idris, who had indicated his interest
in participating.

51. The CHAIRMAN said that, with the membership
now established, the Group should adopt whatever work-
ing methods it considered appropriate, taking into ac-
count the comments about establishing subgroups. Its
mandate was set out in General Assembly resolution
47/33, paragraph 6.

52. Mr. EIRIKSSON (First Vice-Chairman) an-
nounced the membership of the Planning Group: Messrs.
Al-Khasawneh, Calero Rodrigues, Fomba, Giiney,
Kusuma-Atmadja, Mahiou, Pambou-Tchivounda,
Sreenivasa Rao, Razafindralambo, Robinson, Rosen-
stock, Vargas Carreno, Vereshchetin and Yankov.
Messrs. Bowett and Pellet would be ex officio members,
as coordinators for their respective Groups. The first
meeting of the Planning Group would be held as soon as
it could be arranged for Mr. Fleischhauer, the Legal
Counsel, to be present.

53. Mr. TOMUSCHAT said he believed that the Spe-
cial Rapporteur's report should be discussed fully in ple-
nary. It was a useful document that presented a philo-
sophical background and concrete proposals for debate.
As issues of principle had been fully explored during the
previous session, however, he agreed that the task now
should be to concentrate on drafting.

54. Unlike Mr. Sreenivasa Rao, he thought there
should be a sense of urgency in dealing with the topic.
The international community expected visible results
from the Commission, and completion of the work by
the end of the next session should therefore be the goal.
Admittedly, assigning certain tasks to subgroups could
be profitable, but that was something for the Working
Group itself to decide.

55. One thing that might speed the Working Group in
its efforts, and which the secretariat might be able to pro-
vide, would be a comparison of recent efforts to draft
similar statutes, including, of course, the statute of the
international tribunal.

56. Mr. VERESHCHETIN said it was true that much
had been accomplished at the previous session. The Gen-
eral Assembly had acknowledged as much in requesting
the Commission to continue its work and, at its current
session, to prepare a draft statute on a priority basis.

57. The progress made at the previous session could to
a large extent be explained by the method of work cho-
sen: the formation of a Working Group had made it pos-
sible to unravel a number of complex matters that had
resisted resolution for many years. One such matter was
the interrelationship of the court's statute and the draft
Code of Crimes against the Peace and Security of Man-
kind. Due credit should be given to the Special Rappor-
teur, Mr. Thiam, and to the Chairman of the Working
Group, Mr. Koroma; a creative contribution had also
been made by Mr. Crawford.

58. He fully endorsed the proposal to re-establish the
Working Group and hoped its efforts would be equally
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successful. The Group should devise its own working
methods and decide whether to break into subgroups for
specific purposes. It should, of course, concentrate on
those issues that remained unresolved, or for which a
number of alternatives had been put forward at the previ-
ous session, but at the same time, it could work on for-
mulating individual articles of the statute. It was pre-
cisely in the course of that drafting work that the merits
or disadvantages of various approaches could best be
discerned. He did not wish to imply that work on the
statute should proceed at a forced pace but it should not
be artificially slowed down either.

59. He agreed with Mr. Tomuschat that the goal
should be to complete work on the statute by no later
than the end of the forty-sixth session. Regrettably, the
slow pace of that work had resulted in the task of draft-
ing the statute for an international tribunal being done
elsewhere than in the Commission. He hoped, however,
that the work on the statute of an international criminal
court would be useful in the efforts to set up an interna-
tional tribunal. The time had now come to concentrate
on the wording of specific articles. It would be possible
to work with the useful proposals already put forward
by Mr. de Saram and others. As much time as possible
should be allocated to the Working Group so that true
progress could be made in fulfilling the mandate en-
trusted to the Commission by the General Assembly.

60. Mr. EIRIKSSON said he agreed that the basic is-
sues surrounding the statute had been adequately de-
bated, and that the drafting of the statute was the task at
hand. The fact that other institutions had accomplished
similar tasks, with fewer resources and less time avail-
able than the Commission, should inspire it to achieve its
goal. He would have favoured completing the work by
the end of the current session, but could accept the goal
of finishing it by the end of the next session.

61. The CHAIRMAN said it was apparent from the
discussion that comments in the plenary on the Working
Group's progress at the end of the session should not
take the form of a general debate but should focus on the
wording of the draft statute.

Expression of appreciation to Mr. Vladimir Kotliar,
former Secretary to the Commission

62. The CHAIRMAN, speaking on behalf of all mem-
bers, thanked Mr. Kotliar for his many years of devotion
and assistance to the Commission and wished him all the
very best for the future.

63. Mr. KOTLIAR thanked the Chairman for his kind
words.

The meeting rose at 12.55 p.m.

2299th MEETING

Friday, 21 May 1993, at 10 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Arangio-Ruiz, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. de Saram, Mr. Ei-
riksson, Mr. Fomba, Mr. Giiney, Mr. Idris, Mr. Kabatsi,
Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosenstock,
Mr. Shi, Mr. Thiam, Mr. Tomuschat, Mr. Vereshchetin,
Mr. Villagran Kramer, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind1 (continued) (A/CN.4/446, sect. B,
A/CN.4/448 and Add.l,2 A/CN.4/449,3 A/CN.4/452
and Add.1-3,4 A/CN.4/L.488 and Add.1-4,
A/CN.4/L.490 and Add.l)

[Agenda item 3]

ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. The CHAIRMAN announced that Mr. Yamada, who
had been called away from Geneva, had asked that his
views on the subject under discussion be circulated. The
secretariat would take the necessary steps.

2. Mr. FOMBA said that in resolution 47/33, the Gen-
eral Assembly had given the Commission a clear man-
date: to draft a statute, taking into account the views ex-
pressed in the Sixth Committee and the written
comments received from Governments and to submit a
progress report to the Assembly at its forty-eighth ses-
sion. With the submission of the Special Rapporteur's
eleventh report (A/CN.4/449), the Commission had a
draft statute to work with. It now had to determine
whether the draft adequately reflected the views ex-
pressed in the Sixth Committee and by States in their
written comments.

3. One could agree or disagree with the Special Rap-
porteur's approach in various instances, but there was no
disputing the fact that he had accomplished the task as-
signed to him. He deserved thanks for the high degree of
professionalism with which he had tackled a sensitive is-
sue that had major implications for mankind in the fu-
ture. The members of the Commission needed to work
constructively in order to achieve the broadest possible
consensus on certain important matters as rapidly as pos-
sible, so that cohesive material could be incorporated
into the progress report and the expectations of the Gen-
eral Assembly could be fulfilled.

4. He had had a number of specific proposals to make
concerning the best way the Commission could operate

1 For the text of the draft articles provisionally adopted by the
Commission on first reading, see Yearbook... 1991, vol. II (Part
Two), pp. 94 et seq.

2 Reproduced in Yearbook... 1993, vol. II (Part One).
3 Ibid.
4 Ibid.
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in order to fulfil its mandate, one of them being the es-
tablishment of a working group. He accordingly wel-
comed the Commission's decision along those lines and
hoped the Working Group would have sufficient leeway
to determine its own working methods.

5. Two things must be borne in mind. First, it was most
important to establish a permanent body—to set some-
thing in motion, even at the risk of its being imperfect,
for imperfection was inevitable in human justice. Sec-
ondly, the essential point in criminal matters was to
avoid devising rules that were technically well made but
inapplicable in practice. There was precious little juris-
prudence in the area, for the experiences of Niirnberg,
Tokyo and, just recently, the international tribunal for
the prosecution of persons responsible for serious viola-
tions of international humanitarian law committed in the
territory of the former Yugoslavia since 19915 (hereinaf-
ter referred to as the international tribunal), were the
only precedents.

6. He agreed with Mr. Bennouna and others that a gen-
eral debate was to be avoided at the present stage, but a
few remarks were called for on the general institutional
framework for the international criminal court, and spe-
cifically, whether it should be part of the United Nations
system.

7. In the commentary to article 2 of the draft statute,
the Special Rapporteur gave two reasons for his convic-
tion that the court should be an organ of the United Na-
tions. First, the coexistence of an international criminal
court and ICJ would not be contrary to the Charter of the
United Nations, and secondly, the Security Council's es-
tablishment of an international tribunal proved that there
was room for a judicial organ, other than ICJ, with juris-
diction in criminal matters. Actually, there were a num-
ber of other precedents. The report of the 1953 Commit-
tee on International Criminal Jurisdiction6 showed that
all members of the Committee had agreed that there
should be some degree of sponsorship by the United Na-
tions for the creation of an international criminal court.
Some members had felt that the court should be an organ
of the United Nations, or at least a body set up and func-
tioning within its framework.

8. The community of which the United Nations consti-
tuted the organized form needed a criminal court in order
to pronounce upon acts considered crimes within that
community. The establishment of the court within the
United Nations would clearly express recognition of the
principles of individual criminal responsibility towards
the world community, grant the court the desired author-
ity, open the road to universal acceptance of its jurisdic-
tion and guarantee its functioning for the common good.
He shared those views.

9. Again, in a report by the European Parliament dated
26 March 1992 on the establishment of an international
criminal court for war crimes, the idea that such a court
must be a United Nations body was upheld, with empha-
sis being placed on the need to move towards universal-
ity. A number of other texts could be cited such as arti-
cle 1 of the London International Assembly's draft

convention of 19437 and article 13 of the draft statute
prepared by Mr. Bassiouni in 1992.8

10. Mr. PAMBOU-TCHIVOUNDA congratulated the
Special Rapporteur on his tour deforce in drafting an in-
tellectually stimulating document in record time. The
message of the eleventh report was clear: the Commis-
sion's task should be approached with pragmatism, real-
ism and flexibility. The report focused on the substantive
and procedural aspects of an international criminal court
as well as on its operation and on administrative matters.
Yet it did not claim to solve all the delicate problems
caused by the creation of such a court. As pointed out in
the report, it constituted at most a plan of work for the
Commission.

11. The Special Rapporteur appeared to have complied
with the wishes of the Working Group, which had indi-
cated in its report9 that concrete recommendations
should be made with a view to assisting the Commission
in fulfilling the mandate assigned to it by the General
Assembly. Yet in so doing, the Special Rapporteur might
well have tied his own hands. In terms of methodology,
the draft under consideration represented a set of ques-
tions, leaving fundamental problems unresolved. Such
problems included the statute's relationship to domestic
legislation and the interplay between the international
criminal court and the other bodies of the United Nations
system.

12. It was regrettable that a desire for concrete results
had led to the unsystematic treatment of certain issues. A
rewording of some of the provisions on the applicable
law, the competence of the court and the procedures to
be used within the court, for example, might serve to
highlight better, including for the benefit of the General
Assembly, the position of an international criminal court
within the United Nations system as a whole. It was to
that end that a few specific remarks could be made.

13. Article 2 stated that the court was a judicial organ
of the United Nations. The commentary discussed the
specificity of the court's jurisdiction in relation to the
primacy of ICJ as the principal judicial organ of the
United Nations, but the report failed to delve into the
consequences of that institutional arrangement. The Stat-
ute of ICJ gave it the authority to handle cases arising
out of the application or interpretation of treaties. But the
international criminal court was to be established on the
basis of a treaty. He wondered whether the decisions of
that court should be deemed subject to the jurisdiction of
ICJ and whether that would not make ICJ an appeals
court for the decisions of the international criminal court.
He wondered whether ICJ would have the authority to
review the decisions of the international criminal court,
as it had done in the past for decisions of the Adminis-
trative Tribunal.

5 See Security Council resolution 808 (1993) of 22 February 1993.
6 Official Records of the General Assembly, Ninth Session, Supple-

ment No. 12 (A/2645).

7 United Nations, Historical survey of the question of international
criminal jurisdiction, memorandum by the Secretary-General (Sales
No. 1949.V.8), p. 97, appendix 9 B.

8 Association Internationale de droit p6nal, Nouvelles Etudes Pena-
les - Draft statute, international criminal court (Eres, Syracuse, Italy,
1992).

9See Yearbook... 1992, vol. II (Part Two), document A/47/10,
annex.
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14. Article 4, on the applicable law, was another
source of difficulty. It had a lacuna in regard to sub-
stance that could only be filled when the article was read
in conjunction with article 34, on penalties. The law ap-
plicable by a criminal court must primarily have a puni-
tive function, and only secondarily a protective one. A
reference to internal law defining the penalties for vari-
ous offences was conspicuously absent from the text.
Without such a reference, all the penalties set out in in-
ternal law would have to be mentioned in international
conventions or agreements before they could be applied
by the international criminal court. He asked, con-
versely, if the draft were to refer to internal law, what
would happen when national laws did not cover all the
offences mentioned in international conventions and
agreements. Clearly, the wording of article 4 was incom-
plete.

15. There seemed to be no need for paragraph 1 of
draft article 5, which merely duplicated the terms of arti-
cle 1, while the alternative formulation, in paragraph 3,
lacked consistency and was unrealistic. It lacked consis-
tency because it would be difficult in particular to recon-
cile the question of enforceability (opposabilite) with
that of conferment of jurisdiction, which was implicit in
any international agreement. In his view, the article was
of faulty construction and should perhaps be re-
examined. It lacked realism because the idea of defining
offences in a unilateral instrument of a State involved a
host of unknown factors. He asked whether the provi-
sion, which was couched in general terms, was directed
at the State on whose territory the crime was committed,
or at the State of which the perpetrator of the crime was
a national, or at any State whose domestic law provided
for a regime identical to that laid down for crimes which
could be tried by the court. The last of those possibilities
would apply only in cases for which there was a code of
crimes, but, in that eventuality, he wondered why a State
which had a comprehensive system should not have di-
rect jurisdiction to try the criminals in question. Such
questions were not unrelated to the nature of the body it
was hoped to establish.

16. Mr. KABATSI said that a solution to the question
of the establishment of an international criminal court to
try and punish individuals guilty of criminal conduct that
outraged the conscience of the world seemed to be immi-
nent now that the Commission had been requested by the
General Assembly to prepare a draft statute for such a
court as a matter of priority. No longer was the world
prepared to stand by as innocent blood was being shed.
The world community was looking to the Commission to
fire the first shot in the war against criminals who had
thus far acted with impunity. It had at last recognized
that the situation could not be allowed to continue and
was asking the Commission to initiate the process that
would put an end to such shameful events.

17. The Commission had the capacity, and the legal
materials, to carry out its task expeditiously. It had
worked on the subject for some time and had had the
benefit of contributions from the Sixth Committee, from
Governments and from various international law bodies.
Above all, it had before it the excellent draft statute pre-
pared by the Special Rapporteur. Hence there was every
reason to believe that the Commission would be able to

respond to the General Assembly's request sooner rather
than later. The Working Group, which had already
achieved commendable results, was moving ahead with
more confidence at the current session. A project of the
kind envisaged would inevitably encounter difficulties,
but the current mood throughout the world was that
those difficulties were not insurmountable and should
not be allowed to stand in the way of the establishment
of an international criminal court in the foreseeable fu-
ture. The Special Rapporteur's eleventh report would
provide the Commission with a valuable working docu-
ment on the basis of which it would be able to submit a
draft statute of an international criminal court to the
General Assembly, if not at its next then at the following
session.

18. Mr. MAHIOU said that he agreed with the Special
Rapporteur's general approach, as reflected in the state-
ment in paragraph 4 of the report, that the aim should be
to establish "an organ with structures that are adaptable,
not permanent and of a modest cost". That was a some-
what idealistic solution perhaps, but it signified the gen-
eral direction in which the Commission should move.

19. He also endorsed the general idea behind article 2,
which was, however, somewhat terse. The proposed
court must, of course, be an organ of the United Nations
but the nature of the link between the two still had to be
determined.

20. It would be premature for the Commission to dis-
cuss the seat of the court (art. 3), which was primarily a
political matter. However, provision should perhaps be
made for the court to move in order to cater for situ-
ations in which it could not sit at the normal place. It
might, for instance, have to try a national of the State in
which it had its seat. He wondered whether it would be
possible in such a case to ensure that the trial was con-
ducted in the necessary calm environment?

21. Article 4 was at once too general and too absolute,
and a distinction might be made between two types of
rules: on the one hand, rules governing the characteriza-
tion of a crime, which could be drawn from international
conventions and agreements, and on the other, rules gov-
erning the functioning of, and procedure before, the in-
ternational criminal court, when it would be only logical
to draw on general principles of law and on custom. No
statute could ever cover all eventualities. It was therefore
important to leave the door open so that reference could
be had to other sources of law. The Special Rapporteur
and the Working Group might wish to reflect on the mat-
ter.

22. Article 5, on the jurisdiction of the court, would no
doubt prove to be the most controversial. Paragraph 2
caused some difficulty in that it required two States to
confer jurisdiction: the State of the territory in which the
crime had been committed, and the State of which the
accused was a national. As rightly noted by the Special
Rapporteur in his commentary to article 5, the principle
that was generally applied was territorial jurisdiction.
The best solution, therefore, would be to give priority to
that principle and to apply others, such as the principle
concerning the consent of the State of which the accused
was a national, as secondary rules in specific cases. It
was important not to give a right of veto, as it were, to
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the State of which the accused was a national since, in
the final analysis, that would only neutralize the court.

23. His interpretation of the Commission's discussion
of the type of crime that would come within the jurisdic-
tion of the court was more optimistic than that of the
Special Rapporteur, as reflected in the commentary to ar-
ticle 5. There were many crimes, in addition to genocide,
that could fall within the jurisdiction of the court and he
trusted that, at the current session, the Working Group
would spell out the crimes with which the court could
deal.

24. With regard to the procedure for the appointment
of judges (art. 12), there seemed to be some concern to
avoid the drawbacks of full-time judges. In particular,
the Special Rapporteur, in his commentary, established a
link between judges who sat full time and the election of
such judges by the General Assembly. Such a link was
not automatic, however. There were organs that could be
elected by the General Assembly but that did not have a
permanent function—the Commission itself being a
prime example—and the same would, in his view, apply
to an international criminal court. The most important
thing was to ensure that the members of the court were
appointed in a highly formal manner, by the General As-
sembly, inasmuch as they sat on behalf of the interna-
tional community to ensure respect for law and order at
the international level.

25. The procedure for the appointment of judges by
States would result in a veritable armada of judges and,
for that reason, it would be advisable to provide from the
outset for a modest structure. By the same token, the
number of judges of which a chamber of the court was
composed—the subject of article 15—should not be too
large and should certainly be less than nine; in his view,
seven would suffice. In addition, there would of course
be the judges who dealt with the investigation; and if a
prosecution authority or department were to be set up
there would also be the judges who were to form part of
it. In appointing the judges, the traditional principles
should be observed, including those relating to represen-
tation of the different legal systems and different regions
and also the principle that more than one national from
the same State could not sit on any organ which tried the
accused.

26. Paragraph 1 of article 23 (Admission of a case to
the court) was linked to article 25 (Prosecution) inas-
much as any decision adopted with respect to the sub-
mission of a case to the court would have an effect on
the prosecution procedure. If States were to be respons-
ible for conducting the prosecution, then it was only
logical that they should also be responsible for the sub-
mission of cases to the court, as provided for in arti-
cle 23. If, on the other hand, the prosecution was to be
the responsibility of an organ of the court or of a pros-
ecution department, the right to submit a case to the
court could be open to complainants other than States—
for instance, to international organizations and possibly
also to certain non-governmental organizations con-
cerned with humanitarian matters. Under the terms of ar-
ticle 23, States alone would be complainants, so that an
exception should be introduced so as to allow the United
Nations, and specifically the Security Council and the

General Assembly, to refer a case to the international
criminal court.

27. So far as article 25 was concerned, he would fa-
vour a prosecution department to conduct the prosecu-
tion, rather than the complainant State or States, since
that would ensure that the trial was conducted in a
calmer atmosphere. He therefore did not altogether agree
with the commentary to alternative B of article 25,
which established an automatic link between the exis-
tence of a prosecution department and the permanence of
such a department. A prosecution department could be-
come permanent if the numbers of accused persons were
such that it had to work on a full-time basis, but it would
be permanent in operational, not structural, terms.

28. The Special Rapporteur was obviously hesitant
about article 27 because it appeared between brackets.
For his own part, he did not agree that proceedings by
default should be excluded. Also, he was not sure
whether, as stated by the Special Rapporteur in the com-
mentary to that article, the predominant view in the
Commission really had been opposed to proceedings by
default. If so, he would invite members to reflect on the
consequences of such an exclusion. All an accused
would have to do to escape proceedings was to take ref-
uge in a State which was not party to the statute of the
court. That was particularly serious for two reasons. In
the first place, the State in question could simply take no
action and allow the accused to leave for a friendly
country, the reasoning being that it would then have nei-
ther to extradite nor to try him. That would open the
door to evasion of the terms of the statute of the court,
particularly when it came to trying a State's political
leaders. Secondly, the lack of any provision for proceed-
ings by default could create the idea of impunity but, if
the accused were found guilty in such proceedings, the
threat of arrest would hang over him like the sword of
Damocles and he would not be able simply to stay qui-
etly where he was.

29. With reference to article 34 (Penalties), he was
strongly in favour of the court's applying the penalties
provided for in the criminal law of the State on whose
territory the crime had been committed. When for what-
ever reasons, a State ceded to an international criminal
court the right to judge the perpetrator of a crime com-
mitted on its territory, it transferred to the court its own
power of jurisdiction over the accused, and it was logical
to assume that such a transfer of jurisdiction also en-
tailed transfer of the provisions of that State's criminal
law, including the rules applicable to penalties. Another
reason for preferring the solution based on territoriality
was that it was important to avoid what might be de-
scribed as a la carte penalties, as could be the case if two
or more individuals were accused of the same crime on
the territory of the same State and the court decided to
apply the penalties provided for by the criminal law of
the State of which each of the accused was a national. In
such a situation, several different penalties might be im-
posed for the same crime committed in the same
country.

30. Lastly, in regard to article 35 (Remedies), although
he was convinced that revision alone would provide suf-
ficient guarantee of the quality of the court's judge-
ments, especially as the proceedings would undoubtedly
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take place in the presence of international observers and
would be extensively reported by international media,
version B of the article included appeal and thus seemed
more in line with developments in the field of human
rights and of the relevant principles of international law.

31. Mr. RAZAFINDRALAMBO said that he had hesi-
tated about speaking, because the Special Rapporteur's
eleventh report seemed to propose nothing that had not
formed the subject of extensive discussion in the past
and which had not been recommended by the Working
Group the previous year. However, there had been some
unprecedented developments since the Commission's
forty-fourth session. The decision to establish an interna-
tional tribunal,10 and the highly instructive report of the
Secretary-General,11 were undoubtedly the most striking
of those developments. However, the international legal
community's concern with the issue was also reflected in
the convening of the World Conference on the Establish-
ment of an International Criminal Tribunal to Enforce
International Criminal Law and Human Rights by the In-
ternational Institute for Higher Studies in Criminal Sci-
ences at Syracuse, Italy, from 2 to 5 December 1992.
Those events on the international scene since July 1992
would in themselves warrant renewed discussion, al-
though the Commission should not, of course, revert to
those points on which a consensus had already been
reached.

32. There appeared to be a trend in favour of giving
priority consideration to the statute of an ad hoc criminal
court. The adoption of such a course, could consign the
matter of the statute of a permanent international crimi-
nal court to oblivion and render the exercise conducted
by the Commission over the past few years completely
useless. That possibility would become a reality if, for
political and budgetary reasons, the Commission were to
accept the view held by some members that it was
materially impossible for two international criminal ju-
risdictions, one ad hoc and the other permanent, to co-
exist. Unfortunately, some of the proposals in the Spe-
cial Rapporteur's eleventh report appeared to be based
on considerations of that kind. In particular, he did not
agree with the procedure for the appointment of judges
proposed in article 12. Criminal judges, unlike those on
arbitration tribunals or even those of ICJ, were called
upon to pronounce upon the honour, reputation and fate
of individuals; in consequence, they were exposed to
pressures and threats of all kinds. It was therefore quite
unacceptable to advocate a judicial system which pro-
vided, on the one hand, for the appointment of interna-
tional criminal judges by their own Governments, rather
than by an impartial international election process, and
on the other, for them to return home without any secu-
rity guarantees whenever the court was not in session.
Such proposals could only be the fruit of a timorous re-
luctance to uphold the impartiality and independence of
international courts for fear of losing the support of cer-
tain Powers.

33. As the World Conference at Syracuse, Italy had
made abundantly clear, the international community
wanted the Commission to continue its work and redou-

10 See footnote 5 above.
11 Document S/25704 and Corr.l and Add.l.

ble its efforts with a view to the early completion of its
task of elaborating a permanent international criminal ju-
risdiction worthy of that name. He would comment in
greater detail on specific points at a later stage and
wished to thank the Special Rapporteur for a report
which provided a most useful basis for the work at hand.

34. Mr. YANKOV said that, as a member of the
Working Group, he would have other opportunities to
express his views on specific articles of the draft statute
and he wished to express his appreciation to the Special
Rapporteur for an excellent and well-structured report.

35. The first organizational point he wanted to raise
might appear at first glance to be a minor one, but it re-
lated to a significant change in the Commission's man-
date. Whereas the General Assembly, in its resolution
46/54, had invited the Commission to consider the ques-
tion of an international criminal jurisdiction, including
proposals for the establishment of an international crimi-
nal court or other international criminal trial mechanism,
in resolution 47/33, the Assembly requested the Com-
mission to continue its work on the question "by under-
taking the project for the elaboration of a draft statute for
an international criminal court as a matter of priority".
He therefore proposed that the Working Group previ-
ously known as ' 'the Working Group on the question of
an international criminal jurisdiction" should henceforth
be called the "Working Group on a draft statute for an
international criminal court". In addition to the more
formal advantage of reproducing the language of Assem-
bly resolution 47/33 on the subject, such a step would
offer the substantive advantage of clearly determining
the Working Group's mandate.

36. His second general observation was that the statute
should, through its provisions relating to the composition
and jurisdiction of the court, applicable law, investiga-
tion, evidence and the trial procedure, including enforce-
ment and penalties, provide the foundations and the legal
guarantees for an impartial judicial institution based on
the principles of the rule of law and be free, as far as
possible, from political considerations. That was all the
more indispensable as the cases referred to the court
would for the most part be of a political nature. The
court's impartiality and viability as a court of law would
largely depend on the way it was established and the
way its composition was determined. Naturally, the more
subjective factor of the moral integrity, independence
and competence of the court's members was also of the
greatest importance. Those general considerations
should find expression, as far as practicable, in the rel-
evant provisions of the statute, namely, the internal regu-
lations relating to its functioning and the rules governing
investigation and trial procedures.

37. In that connection he wished to enter a reservation
in respect of article 15, paragraph 3, stipulating that the
President or Vice-President of the court should select the
judges to sit in the chambers of the court, and also to ex-
press doubts about the provisions in article 5, para-
graph 3, and articles 23 and 25, associating himself in
that connection with the comments made by Mr. Mahiou.

38. Lastly, the Commission should aim at submitting a
finalized draft statute to the General Assembly in time,
at the latest, for the fiftieth anniversary of the United
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Nations in 1995, as a contribution both to the anniver-
sary celebrations and to the United Nations Decade of
International Law.12

39. The CHAIRMAN said that the proposal to rename
the Working Group was an important one and deserved
serious consideration.

The meeting rose at 11.40 a.m.

12 Proclaimed by the General Assembly in its resolution 44/23.
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Draft Code of Crimes against the Peace and Security
of Mankind1 {continued) (A/CN.4/446, sectB,
A/CN.4/448 and Add.l,2 A/CN.4/449,3 A/CN.4/452
and Add.1-3,4 A/CN.4/L.488 and Add.1-4,
A/CN.4/L.490 and Add.l)

[Agenda item 3]

ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR
{continued)

1. Mr. ARANGIO-RUIZ said that, as most of the
points he would have raised with respect to the Special
Rapporteur's eleventh report (A/CN.4/449) had already
been dealt with by other members of the Commission, he
would confine himself to just one question on which he
wished to express his views directly, in plenary, namely,
the question of ad hoc or special criminal courts and of
the relationship between that question and the task the
General Assembly, in its resolution 47/33, had entrusted
to the Commission.

2. At the end of the Second World War, the establish-
ment of an ad hoc tribunal had been the only practical

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook... 1993, vol. II (Part One).
3 Ibid.
4 Ibid.

solution: there had been virtually no international politi-
cal institutions, the matter had called for a speedy solu-
tion and the four victorious Powers had been in occupa-
tion of the countries from which the accused came. The
matter therefore had had to be dealt with by those four
Powers, but they had decided to act pursuant to an inter-
national legal instrument, the London Agreement.5 As
that Agreement had been concluded between victorious
Powers, it had obviously not been possible to secure any
participation by the vanquished Powers in the court that
had been set up.

3. The dramatic situation which obtained at present in
the territory of the former Yugoslavia likewise called for
urgent measures, one being the introduction of some ma-
chinery to bring to justice any individuals guilty of
crimes against humanity. That did not necessarily mean,
however, that an ad hoc criminal court should be estab-
lished: there were at least three reasons for saying so.

4. In the first place, as every lawyer knew, ad hoc
courts were not the best method of administering crimi-
nal justice. The members of a court set up in response to
a particular situation might be influenced by that situ-
ation and by, as it were, an obligation of result. Further-
more, quite apart from the very serious risk of a lack of
objectivity and impartiality, ad hoc or special criminal
courts were essentially instruments used by despotic re-
gimes. It would set a bad example if the international
community were to resort to such means and would not
augur well for respect for human rights and the rule of
law at the national level.

5. Secondly, while the perpetrators of such abhorrent
acts should, of course, be prevented from pursuing their
activities as a matter of urgency, the choice of the ad hoc
solution would not be enough to have that deterrent ef-
fect. In any event, it would take some time to set up a
court, even an ephemeral one. What operated as a deter-
rent was the clearly proclaimed intention of the General
Assembly and the Security Council to investigate those
crimes and prosecute the persons responsible and they
already knew what they could expect from the interna-
tional community. There was therefore no absolute ne-
cessity for the United Nations to set up institutions
which might not be unimpeachable from the legal stand-
point.

6. Thirdly, those who favoured an ad hoc court appar-
ently considered that such a body would be established
by virtue not of a multilateral convention adopted under
United Nations auspices, for that, it was claimed, would
take too long, but of a decision of the Security Council.
Such a procedure was, however, even less in keeping
with the fundamental principles of criminal law. Indeed,
it was not at all clear under which express or implied
provisions of the Charter of the United Nations the Secu-
rity Council would be empowered to set up a criminal
court and define its task. Those who would have to col-
lect the evidence and decide on the criminal responsibil-
ity of the accused would have sufficient difficulty in per-
forming that task without having, in addition, to deal
with challenges to the constitutional legitimacy of the
whole operation. The position would of course be differ-

5 London Agreement of 8 August 1945 for the prosecution and pun-
ishment of the major war criminals of the European Axis (United Na-
tions, Treaty Series, vol. 82, p. 279).
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ent if the Security Council were engaged in an action
against an aggressor under Chapter VII of the Charter of
the United Nations. In that case, by analogy with a bel-
ligerent State, the Council would be entitled to set up tri-
bunals to try persons arrested for violations of the laws
of war. Otherwise, a treaty would, in his view, be indis-
pensable.

7. In order to deal with the problem of urgency, the
Commission should reflect on the precise nature of the
mandate entrusted to it by the General Assembly in its
resolution 47/33, paragraph 6, which was not just to re-
port to the Assembly, but to produce as a matter of prior-
ity a draft statute for an international criminal court. The
Commission would have already completed that draft
had its members not been restricted for too long by a
narrow understanding of the obvious implications of the
topic of the draft Code of Crimes against the Peace and
Security of Mankind. He had repeatedly insisted, in pre-
vious sessions, on the obvious inclusion, within the
Commission's mandate, of the elaboration of a statute
for an international criminal court.

8. Mr. PELLET said that the only general criticism he
had to make of the eleventh report of the Special Rap-
porteur was that it contained no statement of the doc-
trinal perspective within which it fell. That perspective
had, of course, been outlined in the report of the Work-
ing Group that the Commission had established at its
forty-fourth session6 and the report itself had been ap-
proved by the Commission, the Sixth Committee and the
General Assembly. Notwithstanding some positive ele-
ments, however, that report had still followed an unduly
conventional approach, whereas it should have raised
questions as to the task and functions of the court it was
proposed to establish before embarking on the drafting
of its statute. Although serious and massive violations of
humanitarian law and the laws of war were now occur-
ring in several places throughout the world, they were
not necessarily of the same kind as the crimes that had
grieved the world 50 years earlier, and the conditions in
which the perpetrators should be tried were very differ-
ent. It was now no longer a question of the victors judg-
ing the vanquished, but, on the contrary, of preventing
the excesses of a "victors' justice". At any rate, that
was one of the raisons d'etre of the international tribunal
for the prosecution of persons responsible for serious
violations of international humanitarian law committed
in the territory of the former Yugoslavia since 1991
(hereinafter referred to as the international tribunal)
which the Security Council had decided to establish7 and
for which the Secretary-General had just submitted a
draft statute.8

9. Unlike Mr. Arangio-Ruiz, he was a firm supporter
of that initiative and was not persuaded by the Special
Rapporteur's reference in his commentary to article 8 of
the draft statute concerning the "delays" encountered in
setting up the court. In point of fact, it had taken only a
few months to introduce the idea of the court, to decide
on its establishment and to outline its statute in broad
terms, whereas it had taken more than 45 years not to

6See Yearbook... 1992, vol. II (Part Two), document PJA1IIQ,
annex.

7 See Security Council resolution 808 (1993) of 22 February 1993.
8 Document S/25704, annex.

create a permanent court. He questioned what the reason
was for such speed and efficiency. It was essentially the
fact that the court met a specific and clearly defined
need. On that point, he had not changed his opinion: a
single and monolithic permanent court, designed to take
account of widely diverse needs, might very well not
meet any of those needs satisfactorily. The Special Rap-
porteur had, no doubt, introduced into his proposals a
measure of flexibility, but it was still not enough. The
aim should be, of course, not to create a new Niirnberg
Tribunal, but to provide a set of legal mechanisms that
would promote respect by States and individuals for the
most fundamental principles of international law and to
impose penalties for failure to respect those principles.
To that end, the best course might be to draw up a model
statute for an ad hoc court, possibly with alternatives ac-
cording to the categories of crimes contemplated; to es-
tablish, where appropriate, lists of persons to be mem-
bers of that court and of the international bodies
responsible for investigation and prosecution; perhaps to
set up a permanent court for the special case of drug traf-
ficking; and to provide the necessary mechanisms to as-
sist States in applying international criminal law, includ-
ing a judicial body to give a preliminary ruling on
renvois by national courts, with a view to harmonizing
national case-law.

10. The Commission and the General Assembly, how-
ever, adhered to the old, and highly questionable, postu-
late of the necessary parallelism between international
and internal law, with the result that the Commission
now had to draw up a draft statute for an international
criminal court. It was from that perspective, which he re-
gretted, but to which he could not object, that the Special
Rapporteur had identified the main problems involved in
the creation of such a court and had proposed a possible
solution in each case.

11. The first major set of problems concerned the insti-
tution as a whole. The Special Rapporteur had been right
to call the court "criminal" and not penal, for what was
at issue were indeed crimes under international law. Had
it been otherwise, the national courts would have suf-
ficed. Also, if there had to be an international criminal
court, it would be advisable for it to operate within the
framework of the United Nations, even though, contrary
to what the Special Rapporteur apparently believed, an
independent court, created under a treaty and adminis-
tered by the States parties to that treaty, was highly con-
ceivable. If status as a United Nations organ was prefer-
able, it was because it would facilitate the operation of
the court and, in particular, its financing and the statute
would enhance its moral authority.

12. That approach, which he endorsed, raised the fun-
damental problem of the method of creation of the court.
If it was to be an organ of the United Nations, its crea-
tion would require either an amendment of the Charter of
the United Nations, which did not seem very likely, or a
resolution of the General Assembly or the Security
Council (Arts. 22 and 29 of the Charter, respectively). Its
joint creation, under similar resolutions from the two
bodies, would be the best solution and there was nothing
to prevent that under the terms of Articles 10 and 24 of
the Charter. If that solution were not adopted, it would
then be necessary to fall back on a treaty, in which event
the court would no longer be an "organ of the United
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Nations". It would then be an organ that cooperated with
the United Nations, but was composed of and controlled
by the States parties to its statute. Apart from the material
problems that situation would raise, the second solution
would divest the court of its universal character when it
claimed to sit in judgement on behalf of mankind.

13. The second major category of problems raised by
the establishment of an international criminal court was
that of jurisdiction and applicable law. On that most im-
portant and most difficult question, he did not endorse
the choices made by the Special Rapporteur and, in par-
ticular, article 4 of the proposed draft statute dealing
with applicable law. The draft statute of the international
tribunal did not include any article on that point and
confined itself to defining the crimes to be prosecuted.
That would be the wisest course to adopt. In any case, it
was essential not to refer by name to any convention, a
procedure whose drawbacks were described in the report
of the Committee of French Jurists.10 He was therefore
of the opinion that article 4 should be deleted and re-
placed by one or more articles listing and briefly defin-
ing the punishable crimes. That article or set of articles
would, as it were, define the "maximum" jurisdiction of
the court, which all States would not necessarily be re-
quired to accept in its entirety. It was quite possible that
States might be invited to indicate the crimes or catego-
ries of crimes in respect of which they accepted the juris-
diction of the court, or those in respect of which they re-
jected it. In accepting the jurisdiction of the court, States
would also be free to say whether they understood that
jurisdiction to be exclusive or concurrent with that of na-
tional courts. In practice, such a system would probably
have the same results as might be expected of the appli-
cation of article 5, paragraphs 3 and 4, as proposed by
the Special Rapporteur.

14. With regard to the problem of jurisdiction ratione
personae, he saw no reason why the jurisdiction of the
court should be made subject to the agreement of two
States, that of which the accused was a national and that
in whose territory the crime had been committed. It
should be enough for the State complaining of a crime to
express the wish that its perpetrator should be brought
before the court, which would obviously be free to insti-
tute proceedings or not to do so.

15. Judgement by default was a serious problem, in
connection with which the Special Rapporteur was right
to say in his commentary to article 27 that the solution of
not permitting proceedings by default "would be liable
to paralyse the work of the court". That might well turn
out to be the case of the international tribunal if the
Secretary-General's draft was not amended on that point.
The court should at least be allowed to issue an interna-
tional arrest warrant in the event of the non-appearance
of the accused, if only because of the arrest warrant's de-
terrent effect, and to publicize the indictment. The posi-
tion adopted by most States on the problem of the juris-
diction of the international tribunal was rather disturbing
in that regard because, unless it was at least agreed that
the indictment should be made public, there was a risk—
whether the court was an ad hoc or a permanent one—of

9 Ibid.
10 Document S/25266, para. 61 (b).

setting up an illusory court with no means of carrying
out the task entrusted to it, and that would probably dis-
credit the very idea of an international criminal court for
quite some time.

16. The provisions proposed by the Special Rapporteur
on the composition and functioning of the court called
for many comments, but they related to points of detail.
He would simply say that the concern for flexibility that
had guided the Special Rapporteur could be taken much
further. The question of hearings would also call for
comments that were only of minor importance.

17. Turning to two questions which were, in his view,
much more important, namely, prosecution and the rules
applicable to investigation and penalties, he said that, as
far as the first was concerned, he was completely op-
posed to the system proposed by the Special Rapporteur
in alternative A of article 25 (Prosecution), which made
the State which brought a complaint before the court re-
sponsible for conducting the prosecution. He did, of
course, share the "general concern to establish a small
body that would not be too costly", as referred to by the
Special Rapporteur in his commentary to article 25, but
the concern to save money would not justify neglecting
the most fundamental principles of the neutrality and im-
partiality of the courts. The existence of a "filter" be-
tween prosecution and judgement would, if anything, be
even more essential in an international than in a national
context. On the contrary, States and, possibly, interna-
tional organizations, as well as non-governmental
organizations or some of them, should be free to bring
cases before the court. In that case, however, applica-
tions for prosecution would have to be reviewed by an
impartial body—a prosecutor or, better still, a collegiate
body—that would be responsible both for instituting
proceedings, where necessary, and for investigating the
case. Otherwise, any type of abuse might be possible.

18. As to the rules applicable to investigation and pen-
alties, in particular, the law applicable to certain aspects
of the investigation dealt with in article 26 and the penal-
ties referred to in article 34, he was sceptical about the
Special Rapporteur's solution of referring to national
systems of criminal law. The court being envisaged was
an international court which would be called upon to try,
on the basis of international law, individuals accused of
having committed international crimes. Why then refer
to a national law, whatever it might be? True, as the Spe-
cial Rapporteur pointed out in his commentary to arti-
cle 34, the principle nulla poena sine lege required that
provision be made for the penalties imposed upon a
guilty person before the incriminating acts had been
committed. But the result would be the same if the stat-
ute itself laid down the applicable penalties, without,
moreover, going into too much detail: it would be
enough for the statute to establish the general frame-
work, such as imprisonment, but certainly not the death
penalty, leaving it to the court to decide for how long.
To his knowledge, there was no rigid scale of penalties
in States and the courts always had some measure of dis-
cretion.

19. What was true of the bringing of the charge was
also true of penalties: the principles nullum crimen sine
lege and nulla poena sine lege had to be respected, but
they would be if both the crimes and the penalties were
provided for in the statute. Any other solution would, in
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his view, be incompatible with the international charac-
ter of the court and, in that connection, he quoted the po-
sition adopted by the Committee of French Jurists in
paragraph 52 of the report mentioned in paragraph 13
above: " . . . the essential starting point would seem to be
the international character both of the crimes themselves
and the institution which will be entrusted with the task
of judging them. Accordingly . . . it is unthinkable that
the Tribunal should apply, both as regards procedure and
as regards law, national rules that are specific to a given
State or States".11

20. In the same context, he requested the Special Rap-
porteur to clarify the provision in article 28, paragraph 2
(b), stating that "The accused does not enjoy immunity
from prosecution". It seemed to him that under interna-
tional law, no one was exempt from prosecution if he
had committed an international crime, especially a crime
against the peace and security of mankind.

21. The proposal to set up a working group on a draft
statute for the court would be the best way of complying
with the General Assembly's instructions, whatever res-
ervations he might continue to have as to their merits.

22. Mr. AL-BAHARNA said that he welcomed the
draft statute proposed by the Special Rapporteur, but was
not sure, in view of the topic's grave political signifi-
cance, whether the time for such a draft had come. It was
true that the Commission had already discussed the
topic, without, however, reaching a consensus on the
core elements of the statute, and that recent events in the
Balkans, and especially the genocidal acts perpetrated
there, demonstrated the need for a machinery for the trial
of international crimes.

23. As a general comment, he noted that the draft stat-
ute included several provisions which were somewhat
tangential to the actual machinery of the statute. For ex-
ample, articles 20 (Solemn declaration), 21 (Allowances,
emoluments and salaries) and 32 (Minutes of hearings),
could best be included in the rules of the court. In con-
nection with articles 12 (Appointment of judges) and 17
(Loss of office), he considered that the proposed system
was not a sufficient guarantee of the independence and
impartiality of the judiciary—and those were essential
requirements which should be enshrined in the statute of
the court.

24. As to some of the salient features of the draft, one
of the first points to be considered was whether the court
should be a judicial organ of the United Nations, as pro-
posed in article 2. The Working Group on the question
of an international criminal jurisdiction had stated in
paragraph 76 of its report12 that: "In the first phase, at
least, it is not necessary to seek to do this [associate the
court with the United Nations] by formally incorporating
the court within the United Nations structure". While he
did not share that view, he would have liked the alterna-
tives to that proposed by the Special Rapporteur to be
put before the Commission, thus enabling it to choose
advisedly. He personally would prefer a strong link be-
tween the United Nations and the court; the court should

11 Ibid., para. 52.
12 See footnote 6 above.

be an instrument of the United Nations, if not one of its
organs. He would come back to that point later.

25. Bearing in mind the need for cost-effectiveness,
the Special Rapporteur proposed in alternative A of arti-
cle 25 (Prosecution) that the State which brought a com-
plaint before the court should assume responsibility for
conducting the prosecution. That proposal would, how-
ever, defeat the purpose of establishing an international
criminal court because States might be influenced by
considerations of political expediency rather than of jus-
tice in prosecuting offenders. Notwithstanding the cost
factor, he preferred the "more classic" procedure pro-
posed in alternative B of article 25, which entrusted
prosecutions to a prosecutor general.

26. As to the nature and character of the court, the
Working Group had recommended in paragraph 46 of its
report that "a court should not be a full-time body, but
an established structure which can be called into opera-
tion when required". The Special Rapporteur proposed
in article 12 (Appointment of judges) that judges should
be appointed by the States parties to the statute. While
such a procedure might be suitable for an institution like
the Permanent Court of Arbitration, he doubted whether
it was apt for an international criminal court, even if the
latter were not a full-time body. He therefore suggested
that the Commission should consider the alternative of
judges being elected by the General Assembly and the
Security Council or only by the General Assembly. The
elective process would contribute to the independence
and impartiality of the judiciary while strengthening the
links between the United Nations and the court.

27. Noting that, in paragraph 3 of article 15 (Composi-
tion of a chamber of the court), the Special Rapporteur
proposed that "The President or, in his place, the Vice-
President should select the judges to sit in the chambers
of the court from the list referred to in article 12", he
found that such power would be excessive and some-
what undemocratic, since, in the scheme of things, the
court would come into being only after the President had
exercised that power. In that context, it should be re-
called that the Working Group had suggested in para-
graph 50 of its report that "when a court was required to
be constituted, the bureau would choose five judges to
constitute the court"; and, furthermore, that in Article 26
of the Statute of the International Court of Justice, para-
graph 2 provided that "the number of judges to consti-
tute ( . . . ) a chamber shall be determined by the Court
with the approval of the parties". Those examples might
be useful in broadening the basis of article 15, para-
graph 3, of the draft statute. Incidentally, a nine-member
chamber would be too large and unwieldy; five judges,
as recommended in the Working Group's proposal,
would be better.

28. The Special Rapporteur admitted to taking a "re-
strictive" view of the applicable law in proposing arti-
cle 4 (Applicable law), which read: "The court shall ap-
ply international conventions and agreements relevant to
the crimes within its jurisdiction (as well as general prin-
ciples of law and custom)", adding in the commentary
to that article that it had been his intention "to remain
faithful to the Working Group". However, the Special
Rapporteur did not appear to have taken into account the
Working Group's suggestion in paragraph 109 of its re-
port that "it may be necessary to add references to other
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sources such as national law, as well as to the secondary
law enacted by organs of international organizations, in
particular the United Nations . . .". He would like the
Commission to broaden the sources of applicable law in
conformity with the Working Group's recommendation
and, in any case, considered that the brackets in article 4
should be removed.

29. Article 5 (Jurisdiction) was undoubtedly the most
important. The Working Group stated in paragraph 4 (d)
of its report that the court "should not have compulsory
jurisdiction"—a realistic position in the present world
situation—and the Special Rapporteur apparently held
that view as well. Although he himself agreed with the
main thrust of article 5 that the jurisdiction of the court
was based on the principle of consent, he recalled that
some multilateral treaties, such as the Convention on the
Prevention and Punishment of the Crime of Genocide
and the International Convention on the Suppression and
Punishment of the Crime of Apartheid, conferred juris-
diction on ICJ in respect of disputes arising out of their
application. The question was whether such jurisdiction
should be vested in the proposed court. If the answer was
affirmative, a new provision recognizing the jurisdiction
of the court on the basis of pre-existing multilateral con-
ventions should be added to article 5.

30. In the introduction to the report, the Special Rap-
porteur also stated that "the jurisdiction of the court is
not exclusive, but concurrent, each State being capable
either to judge itself or to relegate a defendant to the
court". That comment was in keeping with the principle
that jurisdiction was based on consent, but he was afraid
that it was likely to result in confusion, if not in discord.
It meant that the same international crime would be tried
differently depending on whether it was brought before a
national court or referred to the international criminal
court, owing to the application of varying procedures
and penalties. The Commission should therefore con-
sider devising a method to minimize the detrimental ef-
fects of the dual system for the trial of international
crimes. The ideal would, of course, be to create machin-
ery for exclusive international criminal jurisdiction.
Even if that solution was not practicable for all interna-
tional crimes, it should exist at least in respect of aggres-
sion, genocide, war crimes and apartheid.

31. Article 28 (Handing over an accused person to the
court) failed to provide a solution in cases where an ac-
cused person had fled the territory of the complainant
State. In his commentary to the article, the Special Rap-
porteur stated that the complainant State should obtain
the extradition of the accused, but that was not a satisfac-
tory position. The Commission should consider provid-
ing for the obligatory handing over of the accused in
cases brought before the court. He agreed with the Spe-
cial Rapporteur, as stated in the commentary, that the
court would not be competent to conclude extradition
agreements, but it could be authorized by its statute to
request the Security Council to secure the surrender of
the accused.

32. The Special Rapporteur proposed in article 34
(Penalties) that the court could, pending the adoption of
an international criminal code, apply the penalties pro-
vided for by the criminal law of the State of the perpetra-
tor, of the complainant State or of the State where the
crime had been committed. While that solution was in

principle in keeping with the recommendation of the
Working Group that sentencing should be based on the
applicable national law, it was far from perfect because
it did not indicate what particular legal system was to be
chosen and how. As penalties were a core aspect of any
criminal law, a more satisfactory provision than arti-
cle 34 was called for. He had mixed feelings about the
words in brackets in article 34: "[However, the death
penalty shall not be applicable.]". While he would like
the draft statute to adopt a progressive approach to capi-
tal punishment, he was sceptical about including provi-
sions that might work against broad acceptance of the
statute. It might be more prudent to leave out the words
in brackets.

33. With regard to remedies, the Special Rapporteur
proposed two alternative texts for article 35, the first
dealing only with revision and the second with appeal
and revision. As the Special Rapporteur noted in his
commentary to that article, the opinion of the Commis-
sion on the subject was divided. Since the question of
appeal and revision was related to the issue of jurisdic-
tion, however, the Commission could not consider the
possibility of appellate jurisdiction until it had solved the
problem of jurisdiction. He therefore suggested that the
Commission should discuss article 35 only after it had
decided the issue of jurisdiction. The Niirnberg prece-
dent declaring the Tribunal's judgement as final was not
relevant in the present case.

34. Mr. ROSENSTOCK said that failure to respond to
Mr. Arangio-Ruiz's comments on the establishment of
an international tribunal should not be interpreted as
agreement or disagreement with those comments.
Rather, it should be construed as a desire not to distract
the Commission from the task before it by venturing to
comment at the present stage on matters that were being
considered by another fully competent forum, namely,
the Security Council. As was clear from the report of the
Secretary-General,13 in creating an ad hoc tribunal, the
Security Council was acting within its mandate under the
Charter to respond appropriately to a perceived need.

35. Mr. THIAM (Special Rapporteur), replying to a
comment by Mr. Pellet, said that, by indicating in arti-
cle 28 that a State requested to hand over an accused per-
son to the court must ensure that "the accused does not
enjoy immunity from prosecution", he had merely been
referring to a conclusion reached by the Working Group.
Such a provision was not at all unusual: there were per-
sons such as diplomats who benefited from immunity
from prosecution and who could not be prosecuted in the
country to which they were accredited, but who could be
returned to their country of origin for prosecution. If a
diplomat enjoyed immunity from prosecution, he could
not be arrested and handed over to the court. The advis-
ability of the provision might be open to question, but
the provision itself was perfectly understandable. Simi-
larly, if the court requested a person's transfer, the na-
tional judicial authorities first had to ascertain that he
had not already been tried.

36. Mr. KOROMA said that he did not see why, as Mr.
Pellet had said, a permanent court would not play the
same role as an ad hoc tribunal such as the one proposed

13 See footnote 8 above.
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in the case of the former Yugoslavia. He himself thought
that a permanent court might fill the gaps left by an ad
hoc court and meet very specific needs. Mr. Pellet had
also been surprised that an international court might rely
on national laws to sentence persons responsible for in-
ternational crimes. Where international instruments
could not be invoked to try the perpetrator of a particu-
larly serious international crime, however, it was quite
normal to refer to the criminal law of the State of which
he was a national. Contrary to what Mr. Pellet had said,
an international criminal court would not duplicate the
efforts of existing bodies responsible for applying inter-
national instruments because it would try only the most
serious crimes. The establishment of the court would
thus not necessarily lead to the disappearance of such
bodies as the Human Rights Committee, which would
continue to be useful. Although it was true that the pro-
posed international criminal court must not be a replica
of the Niirnberg Tribunal, it was also true that some of
the Nurnberg principles14 remained valid and that the
Commission could rely on them in elaborating the Code
of Crimes against the Peace and Security of Mankind.

37. Mr. Sreenivasa RAO said he was aware that, as
other members of the Commission had pointed out, the
general debate on the establishment of an international
criminal court was now finished and it was time to move
on to specific proposals. That was the task of the Work-
ing Group and the Commission would in due course
consider the results of its efforts. He nevertheless wished
to make a few comments on some general ideas which
had been expressed by a number of speakers, including
Mr. Pellet, Mr. Yamada and Mr. Calero Rodrigues, and
with which he fully agreed.

38. Provision should be made for a certain amount of
flexibility in the manner in which the court was to be set
up so that most States could become parties to the statute
and still have an option to express certain reservations.
The role of the prosecuting authority was a very impor-
tant element. The Prosecutor could serve as a bridge be-
tween the court and the Security Council, particularly in
cases of aggression, so that the court should not be used
to bypass a potentially difficult political situation.

39. The relationship between national jurisdiction and
international jurisdiction was a vital matter that must be
considered very carefully. The inherent jurisdiction of
States when crimes were committed in their territories
was a fundamental principle that must not be under-
mined. The need to give precedence to territorial juris-
diction in a wide range of offences could not be underes-
timated, even in the process of establishing a permanent
international court. At all events, that was the best solu-
tion in the interim period until the permanent court had
become an acceptable institution with a well-defined
structure and a well-defined jurisdiction of its own. The
existing system, which, despite its imperfections, had
proven its usefulness, should not be done away with and
replaced by an institution that would inevitably have to
evolve over time. On the contrary, the old system must
be preserved, but that did not preclude building another

14 Principles of International Law recognized in the Charter of the
Nurnberg Tribunal and in the Judgment of the Tribunal (see Year-
book.. . 1950, vol. II, pp. 374-378, document A/1316, paras. 95-127).
Text reproduced in Yearbook... 1985, vol. II (Part Two), para. 45.

system, which, once solidly established, would one day
supplant the earlier institution. That was an important
point that had not received the attention it deserved.

40. He agreed with the members of the Commission
who had emphasized the need for references to national
law where there were no established norms and princi-
ples in international law relevant to a particular case. Na-
tional law was the standard that should be applied, par-
ticularly in the case of penalties, because none of the
international conventions to which reference might be
made provided for penalties. The need to apply that prin-
ciple could not be overemphasized.

41. In conclusion, he pointed out once again that,
while a general debate should certainly not be reopened
at the present stage, the members of the Commission
must be free to state and exchange general views, either
in plenary or in the Working Group, because the ques-
tion of the establishment of an international criminal
court raised a great many, concerns, of which not all had
yet been expressed. The purpose of the exercise was, af-
ter all, to establish a system that took account of differ-
ent cultural conceptions, backgrounds and needs so as to
ensure its impartiality and objectivity and respect for
natural justice.

42. The CHAIRMAN, speaking as a member of the
Commission, said that the eleventh report of the Special
Rapporteur should enable the Commission to make con-
siderable progress in drafting the statute of the future in-
ternational criminal court. A reading of that report and of
the report by the Working Group showed how impor-
tant it was to preserve the judicial guarantees enjoyed by
any person accused of a crime. Establishing the court by
treaty should be an adequate means of giving it the nec-
essary strong foundation it would need. As Mr. Pellet
had pointed out, it was not easy to make a United Na-
tions body of a court set up by treaty, but it was never-
theless important for the international court to be linked
to the United Nations in one way or another, so that it
would represent the international community as a whole
and enjoy the same prestige and authority as the United
Nations.

43. With regard to the question of jurisdiction, includ-
ing jurisdiction ratione personae, he said that, while he
endorsed the principle of jurisdiction limited to individ-
uals, he did not agree with the idea that the court's juris-
diction should be subordinated to the agreement of the
State of which the individual was a national and of the
State in whose territory the crime had been committed.
The court should be able to exercise its jurisdiction in
two ways: either in the presence of the accused and with
his participation, or by default. It was obvious that, in
the first case, the agreement of the State directly con-
cerned, namely, the State that was handing the accused
over to the court, would be necessary, and that would
limit the court's freedom of action. The court must there-
fore be empowered to judge by default; in view of the
moral and legal authority it would have, that would en-
able it to reach decisions that would have a definite po-
litical weight. It would also have the advantage of bring-
ing to the attention of world public opinion facts of
which it had previously had only partial knowledge. In

15 See footnote 6 above.
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order to avoid any conflict with the provisions of certain
international instruments, particularly the International
Covenant on Civil and Political Rights, an accused per-
son being tried before the court must be given all the
necessary judicial guarantees. It might also be necessary
to foresee the possibility of not automatically applying
the penalty imposed if the accused subsequently agreed
to appear before the court. The sentence could then be
reviewed in his presence and confirmed or rejected, as
appropriate. Such a system that did not require the agree-
ment of any given State would help to enhance the
court's effectiveness and its authority in the eyes of the
public.

44. He endorsed article 8 on the permanent nature of
the court's jurisdiction but did not agree with the compo-
sition of the court as proposed by the Special Rappor-
teur. In his view, the court should be made up of only a
small number of judges—nine or eleven—who would be
appointed by the General Assembly rather than by States
and who would have no permanent function, but would
be convened by the President. Only the officers of the
court would operate on a permanent basis: they would
consist of the President and the Vice-President(s), to be
elected by the panel of judges, as well as the Registrar
and the Prosecutor General, and would be assisted by a
small staff.

45. Concerning the prosecuting authority, he preferred
alternative B of article 25. There must be a prosecutor
representing the international community, who would act
entirely independently and beyond any political consid-
erations. The States concerned also had to be able to in-
tervene in the criminal procedure, as provided in arti-
cle 24 (Intervention).

46. Speaking as Chairman, he recalled that Mr.
Yankov (2299th meeting) had proposed that, in line with
paragraph 6 of General Assembly resolution 47/33, the
Working Group on the question of an international
criminal jurisdiction should henceforth be called the
Working Group on a draft statute for an international
criminal court. If he heard no objection, he would take it
that the Commission adopted that proposal.

It was so decided.

Mr. Mikulka took the Chair.

International liability for injurious consequences
arising out of acts not prohibited by international
law (A/CN.4/446, sect. D, A/CN.4/450,16 A/CN.4/
L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR

47. Mr. BARBOZA (Special Rapporteur) introduced
his ninth report (A/CN.4/450) which contained the third
version of a set of draft articles on prevention. He re-
called that some aspects of the question had already been
dealt with in the fifth, sixth, seventh and eighth reports.17

16 Reproduced in Yearbook... 1993, vol. II (Part One).
17 The four previous reports of the Special Rapporteur are repro-

duced as follows:

48. The introduction to the ninth report, made up of
sections A and B, dealt with the mandate of the Special
Rapporteur and the nature of obligations of prevention
respectively. The Commission had assigned the Special
Rapporteur a very clear mandate: to confine his study to
activities involving risk, namely, activities which might
cause transboundary harm as a result of accidents due to
a loss of control, and to start with the articles on obliga-
tions of prevention. The question of activities "having
harmful effects", or, in other words, which caused trans-
boundary harm in their normal operation, would be dis-
cussed after the completion of the work on activities in-
volving risk.

49. In section B of the introduction, he dealt with the
main features of the obligations of prevention, defined
essentially as obligations of due diligence imposed on
the State; that meant that the State must make an effort
in good faith to prevent any transboundary harm. The
State would thus be fulfilling its obligation of vigilance
if it applied reasonable administrative measures to en-
sure that the precautions imposed by its law on operators
were observed.

50. The articles proposed in the ninth report, with the
exception of article 20 bis (Non-transference of risk or
harm), had all originated in the eighth report because
they were based on the nine articles that had been placed
in the annex on non-compulsory rules.

51. In the previous reports, the chapter on "preven-
tion" had come immediately after article 10, that is, after
the articles that had been referred to the Drafting Com-
mittee.18 He considered that those first 10 articles were
not affected by the directive adopted by the Commission
at its forty-fourth session on the recommendation of the
Working Group19 and could thus apply without modifi-
cation to activities involving risk. In the current state of
affairs and subject to the opinion of the Drafting Com-
mittee, the articles on prevention would therefore begin
with article 11.

52. The presentation adopted in the ninth report could
serve as a starting-point for drafting new articles. Each
of the articles that had been placed in the annex in the
eighth report had been assigned to a section, at the head
of which the text of that article was transcribed and
amended where necessary to purge references to activ-
ities having harmful effects. The comments made during
the debate in the Commission at its previous session and
in the Sixth Committee, arguments contained in earlier
reports and excerpts of international instruments and ar-

Fifth report: Yearbook... 1989, vol. II (Part One), p. 131, docu-
ment A/CN.4/423;

Sixth report: Yearbook... 1990, vol. II (Part One), p. 83, docu-
ment A/CN.4/428 and Add.l;

Seventh report: Yearbook... 1991, vol. II (Part One), p. 71, docu-
ment A/CN.4/437;

Eighth report: Yearbook... 1992, vol. II (Part One), document
A/CN.4/443.

18 For texts and summary of discussion, see Yearbook... 1988,
vol. II (Part Two), pp. 9 et seq. For the revised articles proposed by
the Special Rapporteur, which were reduced to nine, see Yearbook...
1989, vol. II (Part Two), p. 84, para. 311. Further changes to some of
those articles were proposed by the Special Rapporteur in his sixth re-
port, see Yearbook... 1990, vol. II (Part One), pp. 105-109, docu-
ment A/CN.4/428 and Add.l; for the text of the proposed articles,
ibid., pp. 105-109.

19 See Yearbook... 1992, vol. II (Part Two), p. 51, para. 349.
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tides of doctrine underpinned the texts of the new, re-
numbered articles at the end of each of the sections. The
new instruments cited included the Convention on the
Transboundary Effects of Industrial Accidents, the Con-
vention on Environmental Impact Assessment in a
Transboundary Context and the Code of Conduct on Ac-
cidental Pollution of Transboundary Inland Waters,20

which dealt mainly with States' obligations of preven-
tion. The Rio Declaration on Environment and Develop-
ment21 was also quoted in support of some of the new
provisions.

53. Article I of the annex (Preventive measures), into
which a text on pre-existing activities was incorporated,
had been split into four and renumbered as articles 11
to 14. Article II (Notification and information) had been
replaced by articles 15 and 16. Article III (National secu-
rity and industrial secrets) had become article 17. Arti-
cles IV and V were not dealt with in the ninth report, as
they related to activities with harmful effects. Article VI
(Activities involving risk: consultations on a regime) had
become article 18 after undergoing slight modifications.
Article VII (Initiative by the affected State) had become
article 19 (Rights of the State presumed to be affected);
apart from several drafting changes, its content had not
been altered.

54. He had intentionally omitted article VIII of the an-
nex (Settlement of disputes). The settlement of disputes
could relate to two types of situations. When disputes
arose during negotiations, they were usually the result of
diverging interpretations of facts or consequences of the
activity in question and they could be rapidly settled by
fact-finding experts or commissions. In such cases and
given the nature of the questions involved, a non-binding
procedure of that type might be acceptable to States. As
far as the interpretation or application of articles was
concerned, however, Governments were likely to be re-
luctant to accept third-party settlement. He had therefore
preferred to postpone the consideration of the first type
of dispute until he had submitted his proposals on a gen-
eral provision for the settlement of disputes.

55. Article IX of the annex (Factors involved in a bal-
ance of interests) had been reproduced unchanged as ar-
ticle 20, pending the Commission's decision on where it
should be inserted. Article 20 bis (Non-transference of
risk or harm) could either be placed in the chapter on
principles or left in the one on prevention, to which it
primarily related.

56. Lastly, he had focused on the "polluter pays"
principle, which had not yet been considered in the treat-
ment of the topic. On reflection, he believed that the
Commission should examine the subject later, in the
context of the chapter on principles. Unlike the principle
of the non-transference of risk or harm, which dealt
mainly with measures of prevention, the "polluter pays"
principle had gradually expanded beyond the framework
of prevention to focus also on costs, for example those
incurred in connection with compensation.

20E/ECE/1225-ECE/ENVWA/16 (United Nations publication,
Sales No. E.90.II.E.28).

21 A/CONF.151/26/Rev.l (Vol. I) (United Nations publication,
Sales No. E.93.I.8 and corrigendum), pp. 3-8.

57. In view of the opinions expressed in the Commis-
sion on the very general nature of the chapter on preven-
tion, he believed that the proposed texts, which would be
referred to the Drafting Committee at the end of the cur-
rent debate, were sufficient. Another article which should
also go to the Drafting Committee was article 10 (Non-
discrimination), the provisions of which were covered in
paragraphs 29 and 30 of the sixth report,22 and which the
Commission had accepted without much comment.

58. Mr. KOROMA commended the Special Rappor-
teur on his clear presentation but said that he was disap-
pointed that, in deciding to focus only on measures of
prevention relating to activities involving risk, the Com-
mission had taken a step backwards, whereas, in the sev-
enth report23 and during the debate in 1989, it had been
decided, it seemed to him, that it would continue its con-
sideration of activities having harmful effects. For him,
that raised three questions. First, when did activities in-
volving risk become harmful or wrongful? Secondly,
where did harmful effects fit into the draft articles, if, as
the Special Rapporteur had said, the proposed articles
were sufficient for the drafting of a general convention?
Thirdly, he wished to know whether the Special Rappor-
teur had provided for a separate regime on the settlement
of disputes for activities having harmful effects. For his
part, he did not see how the Special Rapporteur intended
to dovetail activities involving risk and activities having
harmful effects. For example, how would the principle
of the balance of interests governing compensation be
applied to activities involving risk if those activities had
no harmful effects? Lastly, referring to section B of the
introduction of the ninth report, which stated that ' 'the
State will not, in principle, be liable for private activities
in respect of which it carried out its supervisory obliga-
tions" was, in his view, contrary to the general princi-
ples of international law and the progressive develop-
ment of that law.

59. Mr. BARBOZA (Special Rapporteur) said he ad-
mitted that the approach adopted in the ninth report was
a step backwards to some extent, but, although the Com-
mission had decided, for the time being, to consider only
activities involving risk, those were still activities that
could cause harm. Consequently, if the Commission first
designed a regime of prevention for transboundary harm,
it would then have to tackle the problem of liability and
mechanisms for bringing that liability into play when
harm occurred. In other words, a regime of prevention
and liability was to be established that included the obli-
gation of compensation.

60. With regard to section B of the introduction of the
report, it was true that, if the State complied with its ob-
ligation of prevention by adopting the necessary legisla-
tion and by supervising its application in order to pre-
vent accidents that occurred as part of the activity of
private operators from causing transboundary harm, it
would not in principle be bound by any obligation. In
some cases, however, the State might assume subsidiary
liability, for example, if the operator or his insurance
was unable to produce the funds for making good the

22 See footnote 17 above.
23 Ibid.
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damage caused, as provided for in some conventions in
the nuclear field.
61. Mr. PELLET said he disagreed that the Commis-
sion had taken a step backwards in deciding to focus on
prevention. The debate of the previous year had shown
that prevention was the best line of attack for examining
the topic. In his ninth report, the Special Rapporteur had
systematized the old texts, producing a coherent result.
Whether in plenary or in the Drafting Committee, the
Commission must confine itself to the approach adopted
if it did not want to make the subject incomprehensible
once again.
62. Mr. VERESHCHETIN said that he agreed with
Mr. Pellet, commended the Special Rapporteur on the
quality and clarity of his report and noted that, although
the Commission had decided in 1992 to break the sub-
ject down into several parts because it was so difficult,
that did not mean that each aspect must be considered
separately. Focusing at present on preventive measures
for activities involving risk did not rule out examining
preventive measures relating to activities that could, de
facto, have harmful effects, or studying financial liabil-
ity. At present, however, the Commission must confine
itself to prevention and decide, when the time came,
whether to continue the discussion in plenary or to refer
most of the articles to the Drafting Committee.

63. Mr. THIAM said that, if the topic was not to be
confined to prevention, it would be necessary to decide
what the next stages would be because it was essential to
have an overall plan.
64. Mr. BARBOZA (Special Rapporteur) stressed the
need to follow the order of work indicated in the report.
The first 10 articles already referred to the Drafting
Committee might be looked at again quickly in the light
of the Commission's decision to deal only with preven-
tive measures in respect of activities involving risk and
perhaps simply propose deletions or amendments. The
Drafting Committee should, however, focus primarily on
the wording of the articles on prevention. The Commis-
sion must in any event take care not to reopen the debate
and confine itself for the time being to prevention, re-
serving the right to take up liability at a later stage, if
only to do justice to the title of the topic.

The meeting rose at 1.10p.m.

2301st MEETING

Friday, 28 May 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr, Giiney, Mr.
Idris, Mr. Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosenstock,
Mr. Shi, Mr. Thiam, Mr. Tomuschat, Mr. Vereshchetin,
Mr. Villagran Kramer, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind1 (continued) (A/CN.4/446, sect. B,
A/CN.4/448 and Add.l,2 A/CN.4/449,3 A/CN.4/452
and Add.1-3,4 A/CN.4/L.488 and Add. 1-4,
A/CN.4/L.490 and Add.l)

[Agenda item 3]

ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. THIAM (Special Rapporteur) thanked the mem-
bers of the Commission for an interesting and instructive
discussion, which proved very helpful. In summing-up,
he wished to focus on three main points: the relationship
between the court and the United Nations; jurisdiction
and the applicable law; and the functioning of the court.
2. There was general agreement on the need for a link
between the court and the United Nations. Indeed it was
hard to see how a court could function in disregard of the
Organization. The court would need United Nations lo-
gistical support for its administrative functioning, for ex-
ample in electing judges, and for financial matters. Yet
regardless of those material questions, the fact was that
the court would have jurisdiction in matters of direct
concern to the United Nations, such as war crimes and
crimes against the peace and security of mankind. He
asked how the court could rule on such questions with-
out taking into account the Charter of the United Nations
or the Security Council? Thus, although the Working
Group might want to modify the wording of article 2 of
the draft statute, some link between the court and the
United Nations had to be maintained.

3. His initial proposal in a previous report had been
that the applicable law should not be limited to agree-
ments or conventions, but should also include the gen-
eral principles of law, custom and even, in some cases,
national law. The Working Group, however, had con-
cluded that it should be confined to agreements and con-
ventions. He did not agree; in such an area experiencing
constant change, the Commission should not favour rigid
codification. Some matters were not ripe, and it would
be necessary to have recourse to national law. For in-
stance, no appropriate formulation had yet been found
for penalties, which varied greatly, depending on the
State and the philosophy involved. Again, moral consid-
erations had a great influence in determining what the
penalties should be. If the court was to impose penalties
and was to respect the principle of nulla poena sine lege,
it would have to refer to a State's national law when it
found that it was faced with a legal vacuum. He had pro-
posed either the law of the State on whose territory the
offence had been committed or of the State of which the
accused was a national. He had no preference either way,
but did not believe that national law could be ruled out
systematically. In earlier proposals for a draft statute, it
had in fact been envisaged that the court should apply
the national law of a State in certain cases. It was grati-
fying to note that the Working Group had been rethink-

1 For the text of the draft articles provisionally adopted on first read-
ing, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook... 1993, vol. II (Part One).
3 Ibid.
4 Ibid.
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ing its position on that subject, because the previous day
the draft articles proposed in the Working Group had re-
peated the text he himself had suggested two years ear-
lier.5

4. With regard to the court's jurisdiction, there again,
differences of opinion had emerged in both the Commis-
sion and the Working Group. Originally, he had pro-
posed that the jurisdiction of the court should not depend
on acceptance by certain States. Later, seeking to accom-
modate the objections raised by one member of the
Commission, he had altered his proposal to make juris-
diction subordinate to acceptance by certain interested
States. That proposal had in turn been criticized by other
members, who argued that, on the contrary, it was out of
the question for jurisdiction to depend on the agreement
of the State of which the accused was a national. Actu-
ally, that possibility had been envisaged in the 1953 draft
statute for an international criminal court.6 In his view, a
court could not be created without taking into considera-
tion the existence and jurisdiction of States. Some form
of compromise had to be found, because the court must
function with the agreement of States; otherwise, it
would be paralysed from the outset. Perhaps jurisdiction
could be dependent on acceptance by the State in whose
territory the accused was found, for if the court were to
try to judge the accused without such acceptance, it
would constantly be judging by default, something that
was hardly the best solution. Clearly, a number of diver-
gences of opinion still had to be overcome.

5. In the matter of the organization of the court, the
Working Group had hesitated as to whether the judges
should be elected or appointed. As far as he was con-
cerned, there was no great difference. Judges who were
appointed were just as independent as those who were
elected, provided they were afforded certain guarantees,
for instance that they could not be removed or could not
be sanctioned for the decisions they took. It was com-
mon practice in many States for the Executive to appoint
judges, and yet those very same judges, acting independ-
ently, could issue summonses against the very ministers
who had appointed them and could even institute pro-
ceedings against them. In the case of constitutional
courts, judges who had been appointed could annul laws
if they were unconstitutional. Thus, as long as they were
guaranteed independence, it was irrelevant whether the
judges were elected or appointed. Members of the Com-
mission should not confuse the procedure for appointing
arbitrators according to the statute of the Permanent
Court of Arbitration with the appointment of judges by
an international criminal court. In the case of the Perma-
nent Court of Arbitration, the parties to the conflict
chose arbitrators from a pre-existent list, whereas in the
case in point, States parties to a dispute would not
choose the judges who must have jurisdiction in the
case. Objections had been raised to the use of the term
"General Assembly of Judges" (art. 13), on the grounds
that it might be mistaken for the General Assembly of
the United Nations. He would point out that the term

5 See Yearbook... 1991, vol. II (Part One), document A/CN.4/435
and Add. 1, chap. II.

6 See Report of the 1953 Committee on International Criminal Ju-
risdiction, 27 July-20 August 1953 (Official Records of the General
Assembly, Ninth Session, Supplement No. 12 (A/2645)), annex.

"General Assembly" was in common use and the
United Nations did not have a monopoly on it.

6. So far as the investigation procedure (art. 26), was
concerned, he did not care for the French system, and
proposed instead that the investigation should be carried
out by the court itself, at the hearing. That was closer to
the British system. If a case was too complex, the court
might appoint a special committee from among its mem-
bers to carry out the investigation. Some members of the
Commission had disagreed, arguing that an investigating
body must be established. He did not object, but such a
body would not make for the small, flexible structure as
called for by the Working Group. The system of the ex-
amining magistrate was unsatisfactory because he had
too much power to make arbitrary decisions about the
freedom of an individual; such a magistrate could some-
times even place a person in custody before having heard
the case or having questioned him. If the investigation
was to respect human rights, the powers of the examin-
ing magistrate had to be limited as much as possible, and
another arrangement must be found which would prevent
the judge from reaching his decision according to his
mood, instead of in accordance with the law. Hence,
such investigations should be carried out not behind
closed doors, but in a public hearing. If the public hear-
ing by the plenary court did not make any headway, the
court could appoint an investigative committee from
among its members, which could then report to the court
on the case.

7. In article 25, he had proposed in alternative A that
the complainant State, not a Prosecutor General, should
be responsible for conducting the prosecution. Even in
courts in which a Prosecutor General was responsible for
prosecution, the complainant took part in the proceed-
ings, pleading the case and bringing forward evidence in
support of allegations made. Often, the Prosecutor Gen-
eral simply repeated the complainant's arguments. The
sole difference was that the Prosecutor General could de-
mand penalties, because he represented the prosecuting
authority, whereas the complainant could simply demand
compensation. He had therefore proposed alternative A
because it was simpler. With reference to article 35
(Remedies), revision had been generally accepted, but no
member of the Commission had been categorically
opposed to appeal.

8. With regard to penalties, the matter had been appro-
priately discussed in connection with the draft Code of
Crimes against the Peace and Security of Mankind,
rather than the draft statute. Several proposals had been
made, but none had been adopted yet. If the court were
to be created without such a scale being envisaged, it
would prove necessary to refer to an internal law. A
State might conceivably stipulate application of its own
national legislation as a condition for accepting the
court's jurisdiction as to the applicable penalty.

9. In closing, he wished to express the hope that he had
addressed the essential questions raised in connection
with the jurisdiction and organization of an international
criminal court.

10. Mr. BENNOUNA thanked the Special Rapporteur
for the clarification he had given and said he had been
unduly modest about the progress that had been made.
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11. One issue not touched on by the Special Rappor-
teur in his remarks was that of the means whereby the in-
ternational criminal court would become a judicial organ
of the United Nations. The commentary to article 2 re-
ferred to Security Council resolution 808 (1993) of 22
February 1993 establishing an international tribunal for
the prosecution of persons responsible for serious viola-
tions of international humanitarian law committed in the
former Yugoslavia since 1991. However, the Commis-
sion had rejected the idea of creating the international
criminal court on the basis of a resolution by a United
Nations body. Therefore the establishment of the inter-
national tribunal could not be cited as a precedent.

12. The Commission had determined that the best way
to establish the international criminal court was by inter-
national treaty. The commentary was virtually silent on
that point, whereas it would have been useful to look
into the ways and means of achieving that objective. ICJ,
for example, was envisaged in the Charter of the United
Nations. It might be argued that if the international
criminal court was to be a judicial organ of the United
Nations, it, too, should be mentioned in the Charter, but
that would require an amendment.

13. An imaginative approach to the problem might be
to explore the implications of the international criminal
court not being set up as a United Nations body per se.
The example of the specialized agencies could be used:
like them, the court could have parallel yet cooperative
relations with the United Nations on the basis of a treaty
or agreement. Some such kind of relationship had to be
established, if only for financial and administrative
purposes—the appointment of judges, for example—for
under the draft in its present wording that matter would
be the responsibility of the United Nations.

14. Mr. VILLAGRAN KRAMER said that Mr. Ben-
nouna's remarks had prompted him, too, to put forward a
number of considerations that might be useful.

15. He was deeply apprehensive about basing the fu-
ture court's operations on an ad hoc mechanism like the
one set up by the Security Council for the former Yugo-
slavia. In the absence of any interrelationship between an
international criminal court and the United Nations, the
Security Council might start to set up ad hoc tribunals
whenever it thought such a course was necessary. The
guarantees offered by more centralized structures were
well established in contemporary concepts of interna-
tional law. Decentralization ultimately led to oversimpli-
fication in international law, while the advantages of
centralization were greater flexibility in the drafting and
application of legislation at the international level.

16. He could not agree that, if something was not pro-
vided for in the Charter it could not be done. On the eve
of the twenty-first century, lawmakers should not con-
sider themselves tied by the conceptions of the law that
had prevailed 50 years before. They should explore new
avenues for determining the specific competence of judi-
cial organs. A restrictive interpretation of such compe-
tence should no longer be used: rather, it should be de-
cided whether inherent competence could be usefully
applied in a given case. World public opinion seemed to
have greater faith in flexible relations within the United
Nations and in an associative arrangement between the
Organization and national courts.

17. Mr. THIAM (Special Rapporteur) said he endorsed
the ideas advanced by Mr. Villagran Kramer about the
relationship between the court and the United Nations.
The two should not work independently; rather, they
should be associated in a way that would be productive
for the international community as a whole. He had not
yet arrived at a definitive concept of the form that such
cooperation could take: that would be a subject for col-
lective appraisal by members of the Commission.

18. It was clear, however, that if the United Nations
truly wanted an international criminal court, it would
have to adopt the reforms required to enable the court to
function without acting in breach of the Charter. The es-
tablishment of ad hoc tribunals by the Security Council
was not always advantageous, and members of the Com-
mission had indicated they did not want an international
criminal court to be entirely dependent on the Council.
The problem was to devise a way of ensuring close
cooperation between the court and the United Nations,
without establishing a relationship of subservience. Per-
sonally, he saw no problem in the international criminal
court being an organ of the United Nations. ICJ was the
primary judicial organ of the United Nations system, but
not the only one.

19. Some members of the Commission wanted the
court to be created by a resolution, while others pre-
ferred a treaty. He thought both roads could be taken. A
General Assembly resolution could be adopted and, on
that basis, a statute elaborated and a treaty signed by
Member States to give it effect. In any event, priority
should be given now to elaborating the statute of the
court.

20. Mr. ARANGIO-RUIZ said he welcomed the views
expressed by Mr. Bennouna and Mr. Villagran Kramer
about establishing the international criminal court on the
basis of a treaty, something which was absolutely essen-
tial.

21. The commentary to article 2 referred to the interna-
tional tribunal, but in his opinion no court of criminal
justice could be established as a subsidiary body of the
General Assembly or of the Security Council, nor could
one be created by a resolution of either of those bodies,
for they were not empowered under the Charter of the
United Nations to take such steps. They could, as had
been the case with the Administrative Tribunal, establish
an administrative body—but not an international crimi-
nal court. He proposed to address that delicate matter at
a later stage of the debate.

22. The CHAIRMAN announced that the meeting
would be adjourned to enable the Working Group on a
draft statute for an international criminal court7 to con-
tinue with its efforts.

The meeting rose at 11 a.m.

7 The Commission, at its 2300th meeting on 25 May 1993, decided
that the Working Group on the question of an international criminal
jurisdiction should, henceforth, be called "Working Group on a draft
statute for an international criminal court''.
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2302nd MEETING

Tuesday, 1 June 1993, at 10.20 a.m.

Chairman: Mr. Gudmundur EIRIKSSON

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Ben-
nouna, Mr. Bowett, Mr. Calero Rodrigues, Mr. Craw-
ford, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Ma-
hiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosen-
stock, Mr. Shi, Mr. Thiam, Mr. Tomuschat, Mr. Veresh-
chetin, Mr. Villagran Kramer, Mr. Yankov.

International liability for injurious consequences
arising out of acts not prohibited by international
law (continued)* (A/CN.4/446, sect. D, A/CN.4/
450,1 A/CN.4/L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR {continued)

1. Mr. PELLET welcomed the fact that the Special
Rapporteur had, on the whole, convincingly carried out
his assigned task of submitting a report on prevention,
but regretted that he had not taken that logic to its ulti-
mate conclusion. Prevention was not, of course, the
whole of the topic, but it was the topic's most firmly es-
tablished part. States that conducted or authorized activ-
ities likely to cause harm in the territory of other States
or in international areas were bound by an obligation of
prevention, which consisted in doing everything in their
power to prevent such harm from occurring or, if it did
occur, to minimize the harmful effects. Such was the
positive law, as already reflected in a relatively large
body of case-law, starting with the arbitral award in the
Trail Smelter case.2 On the other hand, it did not seem
possible to say that States had an obligation of reparation
in the event of harm or that the time was ripe to develop
the law in that direction. In his ninth report
(A/CN.4/450), however, the Special Rapporteur did not
entirely take account of that distinction between preven-
tion and reparation; on several occasions, particularly in
the Introduction and in draft articles 14 and 20 bis, he
came back to the idea of prevention ex post facto. Per-
haps that idea should not be ruled out altogether, but, in
any event articles dealing with prevention ex post would
have to be separate from those dealing with prevention
ex ante, which was the only genuine prevention. In that
connection, he was surprised by the reaction of the mem-
bers of the Commission who, following the introduction
of the ninth report, had said they regretted that the docu-
ment dealt only with the prevention of activities involv-
ing risk, since prevention of an activity not involving

risk a priori was not warranted and, if harm had already
occurred, the problem was one of reparation or mitiga-
tion of harm rather than one of prevention.

2. He did not agree with Mr. Bennouna's view that
"acts not prohibited by international law" did not mean
"lawful acts".3 The principle of national sovereignty en-
tailed a presumption of lawfulness of acts performed by
the State on its territory. Accepting Mr. Bennouna's
view would also mean transferring the problem from the
topic under consideration to the topic of State respons-
ibility.

3. In that connection, he thought it would be useful to
recall the two different meanings of the word responsa-
bilite. In the sense of "responsibility", it referred to the
mechanism that could lead to reparation, but, in the
sense of "liability", it meant being liable for a person, a
thing or a situation. In the case of activities conducted in
the territory of a State, a distinction had therefore to be
drawn between, on the one hand, unlawful activities for
which States were responsible within the first meaning
of the term and which came under the draft articles on
State responsibility4 and, on the other hand, activities
which were not prohibited, and therefore not unlawful a
priori, for which States were also "liable" within the
second meaning of the term, the first consequence of
such liability being the obligation to prevent transbound-
ary harm. The statement made in the Introduction of the
ninth report that prevention did not form part of liability
was thus very much open to discussion. Quite to the con-
trary, prevention was at the very heart of liability and it
was because the State was liable for activities conducted
in its territory that it had the legal obligation to prevent
the transboundary harm that might result from them.
That principle was so important that it might be worth-
while stating it formally at the beginning of the articles
on prevention. Article 8 of the draft5 did, of course, set
forth an obligation of prevention, but without linking
that obligation to responsabilite in the sense of "liabil-
ity".

4. It was generally regrettable that, in his ninth report,
the Special Rapporteur, had simply reproduced the tech-
nical draft articles he had submitted in 1992 without pro-
viding an overall picture of the obligation of prevention,
although he quite rightly recalled that several provisions
contained in his earlier reports under the headings ' 'Gen-
eral Provisions" and "Principles" were also relevant to
issues of prevention.6 If the Special Rapporteur had ex-
tracted the necessary elements from those provisions, he
could have submitted a homogeneous whole on preven-
tion that could have formed the first part of the draft arti-
cles, possibly to be followed by further parts on repara-
tion and on the settlement of disputes. His own
conclusion was thus that most of the draft articles sub-
mitted by the Special Rapporteur should be referred to
the Drafting Committee, although he hoped that the
Drafting Committee would consider those draft articles
and the elements of earlier draft texts referred to it with a

* Resumed from the 2300th meeting.
1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 United Nations, Reports of International Arbitral Awards, vol. Ill

(Sales No. 1949.V.2), pp. 1905 et seq.

3 See Yearbook... 1992, vol. I, 2271st meeting, para. 18.
4 For a historical account of the draft articles on State responsibil-

ity, see Yearbook... 1991, vol. II (Part Two), paras. 302-307.
5 For the texts of the draft articles, see Yearbook... 1990, vol. II

(Part One), pp. 105-109, document A/CN.4/428 and Add. 1, annex.
6 Document ILC/(XLV)/None No.4, of 21 May 1993.
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view to preparing a full and consistent set of draft arti-
cles on prevention.
5. Articles 11 to 14 were an improvement over article I
of the annex, which derived from the former article 167

dealing in a single provision with the separate problems
of authorization, conditions for authorization and assess-
ment. There was still the question of the order in which
those problems should be tackled, since the authorization
to conduct activities involving risk could be given only
after the assessment of the risks, if possible in
cooperation with the other States concerned. It would
therefore not be desirable for the article on authorization
to come first.

6. With regard to article 12, he proposed that the words
"order an assessment to be undertaken" should be re-
placed by the words "undertake an assessment", since
the prevention of major risks was part of the prerogatives
and responsibilities of the State.
7. It was at that stage, in other words, when assessing
transboundary effects and before the authorization was
given, that it would be logical for the State having liabil-
ity to enter into consultation with the other States con-
cerned ("concerned" rather than "affected", since the
activities in question involved risk), as provided for in
article 15 in the form of the obligation to notify and in-
form. In connection with that article, he continued to be
sceptical about the possibility of imposing any obliga-
tion at all on "an international organization with compe-
tence in that area" and even about whether such
organizations should be referred to, except where, like
the International Seabed Authority, IMO or ICAO, they
dealt with areas outside the jurisdiction of States. He
also had some reservations about article 15, subpara-
graph (d), because it was up to each State to decide who
should be informed and how.
8. In his view, article 18 on prior consultation was un-
balanced. On that point, the Special Rapporteur had im-
plicitly been working on the basis of a presumption of
wrongfulness, whereas the State of origin was liable for
an activity not prohibited by law and its decisions there-
fore had to be presumed to be lawful. Requiring "mutu-
ally acceptable solutions" was thus going much too far.
The State of origin naturally had to listen to what the
other States had to say, but it alone had to take the final
decision, possibly talcing account of the "factors in-
volved in a balance of interests" referred to in article 20.
Only the principle of taking account of the interests of
other States and of the international community should
be included in the draft and a non-exhaustive list of
those factors should be included in the commentary.

9. In his view, the problem of presumption was funda-
mental because the State hypothetically had the right to
conduct or authorize the activities in question, but, since
there was also hypothetically a risk of transboundary
harm, that right had to be exercised with circumspection
and caution and the vigilance of the State had to be exer-
cised both before the authorization was granted and
afterwards, when the operator began and continued his
activities. He was therefore inclined, although he real-
ized that what was involved was the progressive devel-
opment of the law, to make provision for States not to

encourage, as provided in article 14 (Performance of ac-
tivities), but to require the use of insurance.

10. Having consulted, informed in good faith, assessed
and imposed the necessary preventive measures, includ-
ing insurance, the State should be able to authorize the
activity without the potentially affected States being able
to prevent it from doing so, contrary to what article 18
implicitly provided. The point was not to find mutually
acceptable solutions, but to authorize the conduct of a
lawful activity with a "lesser risk". It would be logical,
however, that States which had not been consulted
should be given the right to express their point of view
in the spirit of what was provided in article 19 (Rights of
the State presumed to be affected), but subject to two
reservations. First, that was not a right of the State "pre-
sumed to be affected", but of the State "likely to be af-
fected". Secondly, the text proposed by the Special Rap-
porteur should be redrafted in such a way as to
distinguish between risk, which, in the context, it was le-
gitimate to take into consideration, and harm, which was
not within the scope of prevention. In his view, there
was no need to go any further, in particular as far as the
settlement of disputes was concerned. All obligations of
prevention linked to "liability" were, in fact, firm obli-
gations which the State had to fulfil, account being taken
of the circumstances, existing technology and the means
available to it; if it did not fulfil those obligations, it
would be responsible, but within the framework of the
topic of State responsibility.

11. To sum up, while appreciating the efforts made by
the Special Rapporteur to focus his report on prevention,
he considered that the structure of the draft articles
should be seriously reviewed. The draft should first
enunciate some principles, starting with the obligation of
prevention linked to liability as a result of the risks in-
volved in the activities envisaged. That would mean put-
ting together article 3, paragraph 1, articles 6 and 8 and
including the provisions of article 2, subparagraphs (a)
and (b), already referred to the Drafting Committee,8 in
that part of the draft. It might also be necessary to in-
clude an article in the general part on risks to areas not
under the national jurisdiction of States ("global com-
mons").

12. The principles would be followed by modalities,
classified under six separate headings: (a) notification,
information and the limits thereto; (b) assessment, taking
account of the views of other potentially affected
States—and, possibly, international organizations—and
of the balance of interests; (c) authorization, which
would be made contingent on insurance effectively cov-
ering risks; (d) the maintenance of the obligation of vigi-
lance after the start of activities and the question of ac-
tivities already in progress at the time of the adoption of
the future convention; (e) the possible grouping of all
provisions relating to the cessation and limitation of
harm, which could be described as prevention ex post;
and if) the explicit statement of another basic general
principle, namely, that, if the State in whose territory the
activity involving risk took place did not fulfil its obliga-
tions of prevention, its liability for failure to do so would
be incurred. That principle would spell out what was

7 See footnote 5 above. 8 See 2300th meeting, footnote 18.
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already stated rather esoterically in article 5, which had
been referred to the Drafting Committee.9

13. Subject to a basic difference of opinion on the pre-
sumption of lawfulness, he agreed with the request made
by the Special Rapporteur in the Introduction of his re-
port that the full set of articles 1 to 20 bis should be con-
sidered by the Drafting Committee at the current session,
but only from the viewpoint of the prevention of risk.

14. Mr. PAMBOU-TCHIVOUNDA said that the ninth
report of the Special Rapporteur was a turning-point in
the Commission's work from the point of view of both
substance and method. As to substance, the priority
given to prevention should make it possible to define the
framework of a system for engaging the liability of
States and thus break the grip of presumption, which was
based on the fact that the activities involving risk took
place in their territory. As to method, the Special Rap-
porteur had acted pragmatically in rearranging the place
of the concept of prevention in the draft. Abandoning the
idea of treating the subject in an annex, he had decided
to make prevention a general principle of law, which he
had then developed by indicating several of the condi-
tions for its application. The ninth report thus mapped
out the contours of a coherent legal regime which the
Drafting Committee might be requested to consider, its
task being not only to revise, but to reformulate the pro-
posed draft articles in order to improve on some of their
structural and material shortcomings.

15. With regard to the structural weaknesses, he said
that articles 10 to 20 bis did not reflect the disparities of
development and industrialization between the States
subject to the principle of prevention. The developing
countries, where all industrial activity, even rudimentary,
was by definition an activity involving risk, had neither
the industrial infrastructure nor the legislative or admin-
istrative apparatus to respond in the same way as the de-
veloped countries to the need to implement the primary
rules being proposed. As conceived in the proposed draft
articles, the principle of prevention did not take account
of the situation of those countries with regard to access
to industrial technology; and the resulting undifferenti-
ated implementation of primary rules might give rise to a
new type of condition being posed for the transfer of
technology that might well make the developing coun-
tries increasingly hesitant about acceding to the system
advocated within the framework of the United Nations.
The Commission must bear those facts in mind by in-
cluding special provisions for the developing countries
while not compromising the universality of the proposed
system. The Special Rapporteur was not indifferent to
those concerns, as he had shown in his report, and he
proposed to include the text he had envisaged on that
subject in that part of the articles dealing with the ' 'prin-
ciples which guide the application of all the specific
rules". In his own view, one or more modulating criteria
should be defined at the stage of the general principles;
such criteria would prove their full usefulness during the
drafting of specific rules. That was a shortcoming in the
very conception of the subject which there was still time
to remedy.

9 Ibid.

16. The other structural problem in the ninth report had
to do with the order of the draft articles. The provisions
on "Preventive measures" (arts. 11 to 14), "Notifica-
tion and information" (arts. 15 and 16) and "Consulta-
tions on a regime" (art. 18) all pursued the same goal: to
explain the principle of prevention. On the other hand,
the provision entitled "National security and industrial
secrets" (art. 17) set a limit on the scope of the general
principle of prevention. As the Special Rapporteur had
stressed with reference to the participation of the af-
fected State, however, impact assessment, notification,
information and consultation were closely linked. The
unexpected insertion of an exception in the middle of the
rule was thus out of place. Simply rearranging the provi-
sions would restore the unity of the principle, not for the
sake of pure form, but to make the discussion more co-
herent.

17. As to the material weaknesses of the ninth report,
there was, first of all, the serious distortion of the regime
that would be brought about by the dual privilege provi-
sion based on reasons of national security and industrial
secrets. The exception contained in article 17 was not
without value, but, apart from the fact that it heightened
inequality between States, it might well defeat the pur-
pose and scope of the obligation to cooperate in good
faith. In particular, it might suppress any inclination to
exercise the right of initiative that article 19 recognized
for the State likely to be affected by giving the State of
origin a discretionary power not only for the information
to be transmitted, but even for the decision whether or
not to transmit it. That extravagant monopoly must be
corrected to ensure the balance of interests at play, as
well as a certain realism, given the existence of remote
sensing devices whose use was likely to make the excep-
tion clause illusory.

18. The other material problem to which he drew the
Commission's attention related to the autonomy of the
regime that the Commission was in the process of devis-
ing. Defining the primary rules that derived from the ob-
ligation of prevention for activities involving risk was to
some extent tantamount to subjecting those activities to
international law, through the intermediary of States.
Non-compliance with the obligation of prevention would
then constitute an internationally wrongful act within the
meaning of the ordinary law of international responsibil-
ity and the affected State would merely be exercising its
right under settled case-law to ensure that international
law and, in particular, general international law was be-
ing respected to its advantage. But how was a distinction
then to be made between the ordinary law of interna-
tional responsibility for an internationally wrongful act
and the special law of international liability for activities
involving risk allegedly not prohibited by international
law? The Commission would have to answer that ques-
tion some day.

19. Mr. BENNOUNA recalled that the Commission
had decided to draft a set of articles not on liability in the
strict sense of the term, but on prevention and on ways
of repairing harm, with priority being given to preven-
tion. It was with that in mind that the Commission had
requested the Special Rapporteur to submit, at the cur-
rent stage, draft articles in respect of activities having a
risk of causing transboundary harm. In his view, that de-
cision raised two questions. The first was that of the
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definition of prevention and, on that point, he agreed to a
large extent with Mr. Pellet. The second related to the
difference between activities involving risk and activities
with harmful effects: although the Special Rapporteur
had drawn subtle distinctions between the two, the dif-
ference was perhaps not as clear as it might seem.
20. It had been decided that the Commission would
come back to the title at the end of its work on the topic
and it would in fact be better to focus at present on the
basic problem of obligations and liability incurred for
State activities with transboundary effects. It was time to
sever the umbilical cord connecting the topic under con-
sideration and that of State responsibility.
21. The topic hinged on legal obligations arising out of
the conduct of an activity that had transboundary effects
and that automatically brought into play the rights of the
operators involved and the limits of those rights. It was
necessary to determine the legal source of those obliga-
tions, which might not be a particular source, but might
derive from various forms of lawmaking, such as trea-
ties, custom and principles. If that was not possible, the
activity and the conduct of the State had to be defined by
reference to the international public order because it was
that which conferred the status of subject of law and
governed peaceful relations between States. The Com-
mission might therefore attempt to fill the legal vacuum,
a kind of "natural state of things" in which the relation
of power is in no way mediatized by the law. Article 6
(Freedom of action and the limits thereto)10 established
that link with the international public order, a conse-
quence of the principle of the sovereign equality of
States, which was violated if one State caused another
State to incur a risk.

22. The Commission thus had to formulate residual
rules applicable to the consequences of the activity of the
State which arose independently of its will and, indeed,
of any expression of opinio juris. In that sense, it was the
activity that gave rise to the obligations whose purpose
was to preserve the sovereign equality of States. Those
obligations must be established before the accomplished
fact: that was the role of prevention, which was indis-
pensable if the law was to perform its function of pro-
tecting and safeguarding its subjects. In sum, the Com-
mission must, in its role of codifying international law,
produce a legal framework into which activities involv-
ing risk could be fitted and which would give States and
the courts the necessary points of reference. Govern-
ments must know that, when they acted within their bor-
ders, they were also assuming international obligations
and responsibilities.
23. The draft articles should therefore be as general as
possible so as not to distort the obligation of prevention
through legalistic or excessive procedures, which would
not reflect the true situation. States did not expect a de-
tailed and binding procedure, but the statement of gen-
eral obligations on which they could draw in deciding on
their relations in that regard.

24. Turning to the proposed articles, article 14 (Per-
formance of activities), which was at the heart of the ob-
ligation of prevention, was acceptable on the whole. He
agreed with Mr. Pellet's comments on the concept of

10 ibid.

prevention and pointed out that the text envisaged two
types of prevention: prevention before damage occurred
and prevention ex post facto, which the Special Rappor-
teur justified in the report by stating that it was that
broad concept of prevention "with which most agree-
ments on civil liability deal". What was involved, how-
ever, was not civil liability or a particular convention,
but general obligations of prevention before harm oc-
curred. The problem of prevention ex post facto related
to liability in the strict sense, with the cessation of the
activity, compensation for harm caused, and so forth;
and that was another question which came under the sec-
ond part of the topic, namely, corrective measures. As he
was in favour of a restrictive concept of prevention, he
urged the Drafting Committee and the Special Rappor-
teur to confine themselves to that concept and proposed
that article 14 should be amended to read: "The State
shall, through legislative, administrative or other meas-
ures, allow on its territory only the activities of operators
who take all necessary measures, including the use of the
best available technology, to minimize the risk of trans-
boundary harm. It shall make the conduct of such activ-
ities subject to the use of insurance commensurate with
the risk incurred".

25. Article 12 (Transboundary impact assessment) was
unnecessary as it was for the State to decide how it
should proceed. Clearly, a State would undertake an as-
sessment, and even investigations, and would require a
particular type of material before issuing or refusing its
authorization, whether for pre-existing or new activities.

26. Article 15 (Notification and information) was not
satisfactory. The State of origin did not have to notify
the other States of the conclusions of its assessment; in-
stead, it should inform them of the content of its legisla-
tion and the measures it had taken to ensure that the ac-
tivities were consistent with that legislation. He also
agreed with Mr. Pellet about the role of international
organizations and about informing the public.

27. He agreed with article 16 (Exchange of informa-
tion), and also with article 17 (National security and in-
dustrial secrets), which seemed to him to be standard,
contrary to what Mr. Pambou-Tchivounda thought. He
shared some of the views expressed by Mr. Pellet on ar-
ticle 18 (Prior consultation) and did not see why such
consultation should take place before the activity was
carried out. The activity of a State should not be subject
to the intervention of another State. Consultation should
take place following the exchange of information and
did not necessarily have to result in mutually acceptable
solutions, in which connection he referred to the com-
mentary to article 18. Further, he too considered that the
title of article 19 (Rights of the State presumed to be af-
fected) was incorrect. He even wondered whether the ar-
ticle was necessary. The consultation provided for under
article 18 was sufficient as it could be requested by
either State. Lastly, with regard to article 20 bis (Non-
transference of risk or harm), he found it hard to see how
States could transfer risk or harm. The article only com-
plicated the situation.

28. In short, he agreed that the Commission should
move ahead with its work, but considered that it should
confine itself to obligations that were as general as pos-
sible and that could serve as a framework of reference,
while allowing States the most room to manoeuvre.
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29. Mr. TOMUSCHAT said he regretted that the Spe-
cial Rapporteur's ninth report, the logic of which was
flawless, had not provided an opportunity to review the
work already done and to examine in particular the de-
velopments that had taken place since 1985 with regard
to prevention. He agreed with Mr. Pellet on the need for
an introductory article in the draft which would state
clearly the principle of prevention and with Mr. Ben-
nouna's observation that that principle derived essen-
tially from the principle of equality of States. However,
the issue which seemed extremely important to him
since a new orientation had been given to the topic at the
forty-fourth session was the scope ratione materiae of
the draft articles. They were, of course, concerned with
prevention, but the classes of activity which would fall
under the future instrument should also be clearly de-
fined. Article 11 proposed by the Special Rapporteur
simply referred in that connection to article 1 (Scope of
the present articles), which, even in conjunction with ar-
ticle 2 (Use of terms), hardly filled that lacuna. Article 1
spoke of activities involving risk, while article 2 ex-
plained that it concerned risk of appreciable transbound-
ary harm. But all kinds of activities could cause trans-
boundary harm and the Special Rapporteur should have
identified the different categories of such activities in-
stead of proposing rules which could apply only to spe-
cific groups of activities, for instance, the building of nu-
clear power plants. Such provisions could not possibly
be framed in the abstract without first giving thought to
the whole range of human activities to which they could
apply. In any industrialized society, there were normal
activities, whether regular or not, which involved risk
and would perhaps require specific rules, different from
the rules applicable to major industrial complexes. If
there was one general lesson to be learned from environ-
mental law, it was certainly that preventive efforts must
always be adapted to the specificities of the danger to be
combated.

30. He wished to raise the question of the usefulness of
general rules. In order to prevent the danger from materi-
alizing, the international community needed hard rules
that went beyond the 1972 Stockholm Declaration11 and
the Rio Declaration on Environment and Development.12

In addition, the areas in which there was still a regula-
tory deficit should be identified. Admittedly, the Special
Rapporteur referred to the Convention on Environmental
Impact Assessment in a Transboundary Context and to
the Convention on the Transboundary Effects of Indus-
trial Accidents, but he had not discussed the impact of
those two instruments on the topic—an impact that was
perhaps considerable. Perhaps, too, he should have ex-
plained how he conceived the relationship between the
rules he proposed and the often fairly detailed provisions
of the United Nations Convention on the Law of the Sea.
Before proceeding to any drafting exercise, it was neces-
sary to have that additional information in order to de-
fine the exact scope of the rules on prevention. The topic
under consideration was important and the international
community was looking to the Commission for tangible

11 Report of the United Nations Conference on the Human Environ-
ment, Stockholm, 5-16 June 1972 (United Nations publication, Sales
No. E.73.II.A.14 and corrigendum), part one, chap. I.

12 A/CONF.151/26/Rev.l (Vol.1) (United Nations publication, Sales
No. E.93.I.8 and corrigendum), pp. 3-8.

results. Unfortunately, the Commission was not yet in a
position to produce such results.

31. Mr. CALERO RODRIGUES said that the Com-
mission had not really made the Special Rapporteur's
task any easier by inviting him, at its preceding session,
to submit once again draft articles on the preventive
measures to be taken in the case of activities which in-
volved a risk of causing transboundary harm,13 as
compared—and he did not altogether understand the
comparison—to activities that actually caused trans-
boundary harm, without, however, having taken any de-
cision on certain basic issues. For example, the Special
Rapporteur made reference in article 11, to "the activ-
ities referred to in article 1", but article 1 had still not
been finalized.

32. None the less, he would abide by the Commis-
sion's decision and would confine himself to responding
to the issues raised by the Special Rapporteur and to
making certain remarks on the report. The first and ex-
tremely important question was whether there should be
articles on the settlement of disputes and whether those
articles should apply to disputes in general or only to
disputes arising out of the consultations contemplated.
The Special Rapporteur presented convincing arguments
in favour of specific procedures dealing with disputes re-
lating to the original assessment of risk, more particu-
larly in the form of inquiry commissions. For his own
part, he agreed on the need for articles on the settlement
of disputes which might arise regarding the nature of the
risk and the conduct of the activity.

33. Another question was whether a list of factors in-
volved in a balance of interests should be drawn up, as
proposed in article 20. The Special Rapporteur was in fa-
vour of such a list. He himself was ready to accept the
idea if the majority of the Commission was in favour of
it, but on condition that the provisions in question ap-
peared in an annex. He saw even less merit in having
such a list in the body of the draft, since as was apparent
from the opening clause of article 20, it would not be ex-
haustive. In the circumstances, he wondered why factors
should be quoted by way of example if States were not
obliged to take account of them.

34. Like the Special Rapporteur, he considered that the
"polluter pays" principle should be included not in the
articles on prevention of risk, but in the general princi-
ples. He also agreed with the Special Rapporteur's ap-
proach with regard to article 20 bis (Non-transference of
risk or harm). In that connection, he drew attention to a
mistake in the article: the words "between areas or envi-
ronmental media" were not a proper translation of the
original Spanish words de un lugar o medio ambiente a
otro.

35. He further agreed that there was no point in includ-
ing provisions in the draft articles on such matters as
emergency preparedness, contingency plans and early
warning systems for accidents, since the proposed instru-
ment was of a general nature.

36. He had no particular comment to make, for the
time being, on the draft articles themselves, the text of
which could no doubt be improved in the Drafting Com-

13 See Yearbook... 1992, vol. II (Part Two), p. 51, para. 349.
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mittee. In article 12 (Transboundary impact assessment),
however, it should be made clear whether the assessment
would be the responsibility of the operator or the State.
With respect to article 13 (Pre-existing activities), he
considered that the State should make the possibility of
authorizing the continuance of the activity subject to the
conclusion of an agreement with the other States con-
cerned or at least to the conclusion of consultations with
them, since the liability of the operator did not affect the
risk and the other States might have something to say
about the risk itself. Lastly, he noted that article 15 (No-
tification and information) referred to "the assessment
referred to in the preceding article", but article 14 (Per-
formance of activities) made no mention of assessment.
As had already been pointed out, however, the informa-
tion communicated to other States should relate not only
to assessment, but also to the decision taken, or on the
point of being taken, by the State in which the activity
was carried out. Article 15 should therefore be redrafted
to specify the purpose of the notification and informa-
tion.
37. Mr. VERESHCHETIN said that the task entrusted
to the Special Rapporteur was a difficult and complex
one, for the topic was closely related to international en-
vironmental law. He shared the view expressed by the
representative of Austria during the consideration of that
topic by the Sixth Committee at the forty-seventh ses-
sion of the General Assembly that the preparation of
separate instruments applicable to different situations
would be preferable to having a single legal regime for
the protection of the environment.14 That idea had been
taken up by Mr. Tomuschat, who had stressed the need
to define more clearly the scope of the articles on pre-
vention. An example of constructive efforts in terms of
specific activities in the field of environmental protec-
tion was to be found in the Principles Relevant to the
Use of Nuclear Power Sources in Outer Space,15 which
related to the risks of a single activity. Specific rules
along those lines could be applied in other areas as well.

38. The time would come when a clear response would
have to be given to the question whether or not interna-
tional law prohibited activities capable of causing sig-
nificant transboundary harm. If the answer was yes, then
the subject of the ninth report would have to be dealt
with in the general framework of State responsibility. In
view of the complexity of the topic, the attempt made by
the Commission and the Special Rapporteur to approach
it from a number of angles should be welcomed. Al-
though he agreed with those who considered that the
problem of prevention was not directly linked to the
question of liability, he conceded that the set of articles
proposed by the Special Rapporteur was of great interest
and believed that, if the Commission was now focusing
its efforts on the rules relating to prevention, that did not
mean it would not take up other aspects of the topic un-
der consideration.
39. The Special Rapporteur had chosen to base the
new articles on prevention on those already submitted to
the Commission. That was a logical and comprehensible
method of work, but one that involved a number of ma-

terial difficulties, since the earlier articles dealt both with
activities involving risk and with activities that had actu-
ally caused transboundary harm and the texts had not yet
been adopted by the Drafting Committee. It would be
preferable for the new articles to be independent from
the earlier ones and numbered differently, so as to avoid
any kind of confusion.

40. With regard to articles 11 to 14, which would re-
place article I of the annex, the Special Rapporteur re-
ferred to unilateral measures of prevention and he won-
dered whether that meant that the measures outlined in
the following articles would be bilateral or multilateral.
It was open to question whether notification and infor-
mation on activities envisaged by a State without taking
account of the views of another State, as well as consul-
tations, could be considered measures for the prevention
of possible harm. The obligation to provide information
could be unnecessary in some cases and indispensable in
others. The launching of satellites, for example, was an
activity involving risk that could cause transboundary
harm, but the communication of technical information
on that activity was indispensable only if the satellite
had a nuclear power source on board, which would in-
crease the risk of harm. That accounted for the need for
an instrument dealing specifically with such situations,
such as the Principles Relevant to the Use of Nuclear
Power Sources in Outer Space. It was therefore open to
doubt whether articles 15 and 16 were well founded be-
cause it was difficult to draft principles that would be
valid for all types of activity involving risk, all the more
so as the term "risk prevention" was highly debatable.
An "activity involving risk" presupposed that it was im-
possible to avert completely that risk and that it could
only be minimized.

41. He thanked the Special Rapporteur for the efforts
he had made to carry out his task. Many complex ques-
tions remained unanswered, however, and he doubted
that, at the present stage, the Drafting Committee could
achieve real results.

42. Mr. GUNEY said that, in his ninth report and in
conformity with the decision adopted by the Commis-
sion at its forty-fourth session,16 the Special Rapporteur
had focused his attention on the elaboration of draft arti-
cles covering activities involving risk, leaving aside
questions relating to liability. It was true that the codifi-
cation and progressive development of the law on the
subject involved the definition of the obligations to be
imposed to prevent or minimize the risk of transbound-
ary harm, as well as liability for harm that had actually
been done. In view of the nature and complexity of the
topic, however, it would be better to deal only with the
first aspect of the problem.

43. It should also be recalled that, in accordance with
the Rio Declaration on Environment and Development,17

States must ensure that the activities carried out in their
territory or under their control did not jeopardize other
States. In his view, the draft articles on prevention were
on the whole satisfactory in that regard. They presup-
posed that it was the basic obligation of States to regu-
late all dangerous activities under their jurisdiction or

14 See Official Records of the General Assembly, Forty-seventh
Session, Sixth Committee, 26th meeting, para. 57.

15 General Assembly resolution 47/68.

16 See footnote 13 above.
17 See footnote 12 above.
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control, to evaluate the effects and to adopt the necessary
legislative and administrative measures to minimize the
risk of transboundary harm. Any further obligation
would be incompatible with the sovereign right of a
State to carry out legitimate activities in its territory
without the agreement of another State as long as the
rights of that State were not impinged on by the activ-
ities in question. Vigilance on the part of the State of ori-
gin must be considered sufficient at that stage. As to the
protection of innocent victims, it had to involve compen-
sation for any harm inflicted. To illustrate the scope of
the State of origin's obligation, the Special Rapporteur
emphasized that it was the people or the environment of
that State that was the first to be harmed by a hazardous
activity, and that, in the end, it was that State which had
a primary interest in requiring prior authorization. In any
event, whatever procedures were followed, they must not
cause a given activity to be suspended until the State or
States that might be affected were satisfied. In such
cases, the action to be taken by the State of origin con-
sisted in satisfying the requirements of absolute preven-
tion, without that necessarily involving the suspension of
the planned activity or the granting of some kind of right
of veto to States that might be affected by the activity.
All that was necessary was for the State of origin to
carry out an in-depth analysis of the effects of the
planned activity so as to prevent, control and reduce the
risk of harmful effects.

44. Turning to article II of the annex (Notification and
information), he said that the question that arose in con-
nection with the role of international organizations was
which of them was to be considered competent. That
clarification had to be made in a legal instrument, espe-
cially when the interests of many States were at stake.
Notification and information were essential when an
evaluation brought to light the possibility of significant
transboundary harm, but he was not convinced that pro-
vision had to be made for official consultations. The
State of origin could not reasonably be expected to re-
frain from undertaking a lawful activity, especially when
that activity was deemed indispensable to the country's
development and when there was no other solution.
Obliging the State of origin to consult all States that
might be affected would amount to according them a
right of veto, and that would be inadmissible. Stress
should therefore be placed not on consultations, but on
cooperation based on the principle of good faith and un-
dertaken in a spirit of good neighbourliness. That should
be spelled out in the text of article 17 (National security
and industrial secrets) by adding the words "and in a
spirit of good neighbourliness" after the words "in good
faith". Similarly and in the light of the explanations that
had been given, he believed that article 18 proposed by
the Special Rapporteur (Prior consultation) was out of
place in the body of the instrument being drafted.

45. The settlement of disputes (art. VIII of the annex)
seemed to him to be closely related to the content and
the type of instrument that was to be drafted. It would
therefore be premature to discuss that question until the
content and final wording of the draft articles had been
established. As to article 20 (Factors involved in a bal-
ance of interests), it would be preferable to avoid the use
of terms, such as the words "shared natural resources",
which had been disputed and rejected by many bodies,

including the Commission itself. That article would be
better placed in an annex.
46. In conclusion, he suggested that the Special Rap-
porteur should submit a long-term plan to the Commis-
sion specifying future stages in his work and start to pre-
pare the final version of the draft articles on liability or
in other words the obligation of the party responsible for
the harm to provide compensation for it. Such a legal re-
gime would be based on the liability of the operator
rather than on that of the State. The reason was that li-
ability derived from something other than failure to fulfil
an obligation and did not entail full compensation for
harm, regardless of the circumstances in which the harm
had occurred. Transboundary harm resulting from an ac-
tivity involving risk carried out in the territory or under
the control of a State might, however, give rise to the li-
ability of the State of origin.

The meeting rose at 1.05 p.m.
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International liability for injurious consequences
arising out of acts not prohibited by international
law (continued) (A/CN.4/446, sect. D, A/CN.4/450,1
A/CN.4/L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. BARBOZA (Special Rapporteur) said that all
statements made so far had been interesting and de-
served to be commented on. He proposed to do so in the
usual way, but thought at the end of the exercise it would
be useful for the continuation of the discussion if he re-
sponded to three of the statements at the present stage.

2. First, he agreed with most of the remarks by Mr.
Pellet (2302nd meeting) and, in particular, with the criti-
cism of article 18, proposed in the ninth report
(A/CN.4/450), to the effect that the phrase "with a view
to finding mutually acceptable solutions" appeared to

Reproduced in Yearbook... 1993, vol. II (Part One).
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establish a presumption of wrongfulness. It had not been
his intention to create such an impression—quite the
contrary—and he would have no objection to changing
the wording in question or deleting it altogether. Mr.
Pellet would also have preferred him to create a more
complete system of prevention by enunciating a general
principle, which was already contained in article 8, and
including the concepts set out in article 3, paragraph 1,
and articles 6, 7 and 8.2 While agreeing with that view as
well, he would point out that the articles in question had
already been referred to the Drafting Committee and he
had refrained from making any further proposals for fear
of confusing the issue.

3. The thrust of Mr. Bennouna's statement (2302nd
meeting) had been that the proposed procedure should be
simplified. The point was well taken and deserved to be
taken into account. Mr. Tomuschat (ibid.) had com-
plained that the report failed to take account of develop-
ments in matters of prevention since 1985. Actually, it
contained references to the Convention on the Trans-
boundary Effects of Industrial Accidents, the Convention
on Environmental Impact Assessment in a Transbound-
ary Context and the Code of Conduct on Accidental Pol-
lution of Transboundary Inland Waters.3 It would be
helpful to know what other developments since 1985, or
aspects thereof, Mr. Tomuschat had in mind. Mr. To-
muschat had also suggested that he should have set out
different categories of activities in groups so as to adapt
the preventive measures to the specific dangers. In that
connection, it had to be borne in mind that the document
the Commission hoped to produce was a framework con-
vention of a very general type. To group various activ-
ities in the manner suggested would, in his view, be both
impossible and useless: impossible because no one could
foresee what types of dangerous activities would develop
in the future, and useless, because the Commission's aim
should be to establish very general preventive measures.
Due diligence was a general concept which applied, mu-
tatis mutandis, to all activities.

4. He sometimes wondered whether some members
wanted him to prepare a report or an encyclopedia. In
any case—and the remark was not intended for Mr. To-
muschat, of whose good faith he had no doubt—he felt
that those members who, for many reasons including
their own country's interests, did not like the topic
would be well advised to say so and ask the General As-
sembly to drop it, instead of imposing impossible condi-
tions on him in his capacity as Special Rapporteur or en-
gaging in criticism of the most whimsical nature.

5. Mr. BOWETT said that the core provision of the
ninth report was undoubtedly the obligation imposed on
the State to require an environmental impact assessment
to be undertaken before authorizing any activity likely to
cause transboundary harm to be carried out on its terri-
tory. The provision should, in his view, be spelled out,
perhaps in some detail, so that the essential components
of a good environmental impact assessment were clearly
defined. Precedents for such definitions existed, both in
conventions and in decisions of the Governing Council

2For the texts of the draft articles, see Yearbook... 1990, vol. II
(Part One), pp. 105-109, document A/CN.4/428 and Add. 1, annex.

3 E/ECE/1225-ECE/ENVWA/16 (United Nations publication, Sales
No. E.90.H.E.28).

of UNEP. Unless the essential requirements were thus
identified, there was a risk that a State might appear to
have fulfilled its obligations by carrying out a study of
some kind, whereas, in reality, it had totally failed to
have the potential risk properly assessed.

6. The consequences of an inadequate assessment
could be of different kinds. First, if the assessment re-
vealed that no risk existed and the State therefore did not
notify any neighbouring State and authorized the activ-
ity, what would happen if, notwithstanding the assess-
ment, harm to a neighbouring State did ensue? Would
the State which had carried out the assessment be im-
mune from any suit in respect of the harm caused, or
could the injured State still bring a suit, claiming either
that the assessment had been faulty or that the first
State's conclusions on the basis of the assessment had
been wrong? Secondly, if the assessment did reveal a
risk of significant harm, the State of origin was required
only to notify the affected State or States of the situation,
but not to transmit the actual assessment. Why was that
so? The reason could hardly be a matter of national secu-
rity and industrial secrets, something that was dealt with
separately in article 17. The participation of the public, a
matter mentioned in the report, would appear to rule out
such considerations. To ensure that the State gave suffi-
cient and adequate information to the affected States it
might be necessary to introduce a provision to the effect
that failure by the State of origin to communicate infor-
mation to a neighbouring State which proved in due
course to be essential to any assessment of the risk
would in itself constitute grounds establishing the liabil-
ity of the first State.

7. As to the procedure for further consideration of the
topic, there was clearly some overlap between articles 1
to 9, already referred to the Drafting Committee,4 and
the new set of articles 10 to 20 bis, on prevention. Arti-
cles 10 to 20 bis should be referred to the Drafting Com-
mittee so that it could concentrate on prevention issues,
as decided by the Commission. However, with the help
of the Special Rapporteur, the Committee could perhaps
perform a wider role than that of simply carrying out a
drafting exercise. It could consider whether the scheme
of the new articles was logical and complete and, if not,
what new provisions might usefully be included. Then,
and only then, should it concern itself with the actual
drafting of the articles. Finally, when a satisfactory set of
articles on the prevention of risk had been thrashed out,
the Committee might turn to the question of how the
new articles fitted in with the general provisions in arti-
cles 1 to 5 and with the principles set forth in articles 6
to 9. By adopting such a course, the Commission would
be proceeding in a systematic manner, which in his view
was preferable to requesting more and more reports from
the Special Rapporteur.

8. Mr. CRAWFORD said that he did not intend to
comment on the report in detail, for two reasons. First,
he agreed in substance with Mr. Pellet's comments, the
only point of disagreement—apart from the second point
raised by the Special Rapporteur earlier in the meeting—
being that of compulsory insurance (art. 14). Insurance
was essentially a private sector matter and could not

See 2300th meeting, footnote 18.
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form the subject of an international obligation with re-
spect to a risk which might or might not be commer-
cially insurable. He also concurred with Mr. Bowett on
the subject of how the Commission should proceed fur-
ther with the topic.

9. Secondly, the Commission might well fall into some
disrepute in connection with its handling of the topic un-
der consideration. It was ironic that the Working Group
concerned with the long-term programme of work
should have favourably considered the idea of the Com-
mission doing some work in the field of environmental
law when, for the past 10 years, the Commission had
failed to do any such work because of its mishandling of
the present topic. In that regard, he strongly disagreed
with Mr. Tomuschat. It was neither appropriate nor
proper to hold up the debate in plenary because some
members disagreed with specific proposals or with the
topic as a whole. What the Special Rapporteur needed
was access to the Drafting Committee, not more discus-
sion in plenary; and what the Commission needed was
not more reports, however excellent, but work in the
Drafting Committee on the substance of the topic. For
that reason, he would simply commend the Special Rap-
porteur and suggest that the articles proposed in the ninth
report should be referred to the Drafting Committee. If
the Committee could not devote substantial time to the
topic at either the current or the next session, the Com-
mission might consider setting up a special working
group or a second drafting committee with a different
membership. In any event, progress on the topic had to
be made.

10. Mr. FOMBA said that nowhere was the saying
"prevention is better than cure" truer than in the case of
the environment. The fundamental question was how to
avoid, at best, the occurrence of international environ-
mental harm or, at worst, how to make good such dam-
age if it did occur. Admittedly, no universally accepted
legal definition of the term ' 'international environmental
harm" existed as yet, but customary international law to-
day recognized that States were duty bound to refrain
from causing such harm. It was therefore important to
achieve agreement among States on a minimum of prin-
ciples of conduct, with due regard for biological and po-
litical diversity. The scope ratione materiae of those
principles necessarily involved cooperation in both the
prevention and the reparation of environmental harm.
Thus, the two main elements of any legal regime to be
established were the question of notification and consul-
tation of neighbouring States before commencing activ-
ities capable of causing significant transboundary harm;
and, the definition of "international environmental
harm" and of the nature of international liability in-
curred for causing such harm. In that connection, the
fundamental issue was the precise substance of the
State's obligation to make sure that activities carried out
within its jurisdiction or under its control did not cause
environmental harm in other States.

11. The element relating to preliminary information
and consultation sometimes gave rise to fears that the
consulted State might, in effect, exercise a right of veto
over lawful activities performed in the consulting State
or might unjustifiably delay such activities. Another fear
was connected with the potentially confidential nature of
the information to be divulged. Such fears needed to be

dispelled in the most flexible manner possible and in a
spirit of respect of State sovereignty.

12. In Africa, the principle of prevention of trans-
boundary harm was enshrined in a number of legal in-
struments, such as the African Convention on the Con-
servation of Nature and Natural Resources; the Conven-
tion on the Ban of the Import into Africa and the Control
of Transboundary Movement of All Forms of Hazardous
Wastes within Africa (hereinafter referred to as the
Bamako Convention); the Convention relating to the
Status of the Senegal River; the Convention and Statutes
relating to the development of the Chad Basin; the
Agreement concerning the Niger River Commission and
the Navigation and Transport on the River Niger; the
Convention creating the Niger Basin Authority, and oth-
ers. Quoting extensively from those instruments, he
pointed out that only the Bamako Convention contained
provisions on liability, the others dealing essentially with
prevention and cooperation issues.

13. He agreed with other members that in regard to
prevention, the scope ratione materiae was not risk but
harm, the point at issue being to prevent the occurrence
of harm from an activity which, by its very nature, in-
volved a risk. He also agreed that prevention stricto
sensu was ex ante rather than ex post facto, and also that
material liability had to cover both the prevention and
the reparation of harm.

14. As for preliminary notification and consultation, it
was not wise or realistic to try and impose a precise obli-
gation on States in connection with information to be
made public at the domestic level. The supply of infor-
mation to other States should be governed by the two
fundamental principles of good faith and good neigh-
bourliness, which were more a matter of conduct than of
the means employed. Lastly, he was generally in agree-
ment with the comments as to both substance and form
made by Mr. Bennouna, Mr. Pellet and Mr. Pambou-
Tchivounda (2302nd meeting).

15. Mr. VILLAGRAN KRAMER congratulated the
Special Rapporteur on his useful report. He noted that
efforts to render the title more concise had been unsuc-
cessful; some of the members at any rate were working
on the assumption that the topic concerned international
liability for injurious consequences arising out of lawful
activities.

16. Mr. Pellet had reported on a number of termino-
logical and theoretical problems raised by the concepts
of strict liability and fault. Most members of the Com-
mission had agreed that it was important to decide when
strict liability would come into play and when, as an ex-
ception, the theory of fault might be acceptable. The
Special Rapporteur had addressed the duality of the the-
ory in connection with the concept of prior authorization,
which he regarded as essential. To a certain degree, even
when the general rule of strict liability applied, in the
case of prior authorization the Commission must con-
sider whether the theory of fault was applicable. The
Drafting Committee would ultimately have to deal with
that problem.

17. Over the years, the concept of harm had taken on a
more defined profile. Regulations involving the concept
existed for accidents with aircraft and space objects, in
the nuclear energy field, for industrial accidents and for
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the transport of dangerous substances by road, rail and
sea. Regulations were beginning to take shape in connec-
tion with harm caused to the environment through mari-
time, land and air pollution. Furthermore, regional ef-
forts had been made in that area, and he thanked Mr.
Fomba in that context for the list of instruments adopted
in Africa that touched upon the concept. In the case of
Latin America, the matter was reflected in the Conven-
tion on the Conservation of the Living Resources of the
Southeast Atlantic and other instruments.5

18. As to the question of principles, in his view the
Special Rapporteur had not sufficiently stressed the rela-
tionship between benefit and transboundary harm. No
State should be able to benefit from an activity without
being subjected to its consequences, and it would be use-
ful if the Special Rapporteur could focus on that issue.
Concerning the principle that the State which in the exer-
cise of an activity caused harm should make reparation
for that harm, the Special Rapporteur had spoken of "the
polluter pays" principle, but it was a principle that
called for clarification of certain acts, both before they
had occurred and after the State had been informed that
they had begun: transboundary risk, harmful activities,
activities prohibited by international law, activities not
prohibited by international law, hazardous activities and
ultra-hazardous activities. He was not sure whether those
activities should be listed in the articles or not, but they
must be taken into consideration in some way.

19. That raised the question of the role of the State.
The very fact that members were prepared to discuss the
Special Rapporteur's proposal that prior authorization by
the State should be required for certain activities that
might cause transboundary harm made it imperative for
the Commission to face certain realities: there was a
trend in the private sector to call for a smaller State role,
for deregulation and for fewer regulations and restric-
tions. In bringing up the question of prevention, the
Commission would be directly addressing the issue of
State activities and the legal consequences thereof. The
Special Rapporteur had taken the right approach by
stressing that the purpose of the activities of the State
was to seek to minimize the risks that could lead to
transboundary harm and then to contain any harm that
occurred. Thus, the State did not regulate activities per
se, but assumed responsibility for minimizing the risks
and containing any actual harm. Yet as the State was
confining itself to a legal text on prevention, the question
that might then be raised in the private sector was what
its own responsibilities would be and whether it was ex-
pected to implement those provisions, and in that context
he thought that the idea of encouraging the adoption of
compulsory insurance was a good one.

5 For example, the Convention for the Protection and Development
of the Marine Environment of the Wider Caribbean Region (Carta-
gena de Indias, 24 March 1983) and the Protocol concerning
Cooperation in Combating Oil Spills in the Wider Caribbean Region
(Cartagena de Indias, 24 March 1983) {International Legal Materials,
vol. XXII (1983), pp. 227 and 240, respectively); the Convention for
the Protection of the Marine Environment and Coastal Area of the
South-East Pacific (Lima, 12 November 1981) and the Supplementary
Protocol to the Agreement on Regional Cooperation in Combating
Pollution of the South-East Pacific by Oil and Other Harmful Sub-
stances in Cases of Emergency (Quito, 22 July 1983), documents re-
produced by UNEP (United Nations, New York, 1984).

20. He thanked the Special Rapporteur for the list of
recent international instruments on prevention and re-
lated activities. In that connection, the arbitrators who
had ruled in the Trail Smelter case6 and the Lake Lanoux
case7 deserved the gratitude of jurists the world over. In
the former case a decision had been reached on a com-
plex problem concerning the environment at a time when
there had been no debate on that issue. In the latter case,
the decision was most useful for the Commission in con-
nection with the topic of the law of the non-navigational
uses of international watercourses. If those jurists had
succeeded, despite the absence of relevant case-law, in
reaching decisions, how much easier it should be for the
Commission, given the rich jurisprudence on the ques-
tion under consideration, to agree upon an adequate text.

21. He shared the Special Rapporteur's view that for
prevention and notification, it was important to ensure
that all participating States had a legitimate interest in
preventing harm or, if such harm had occurred, in con-
taining it. He wondered, however, what type of liability
would apply for non-compliance. He would also stress
the importance of consultations, which had the advan-
tage of ensuring the participation of the affected States.
Involving all States concerned in the participation pro-
cess created a sense of community that would be useful
for dealing with problems of transboundary harm.

22. Lastly, he wondered whether it would be possible
to examine in greater detail the concept of equity: even if
the Commission did not refer to its parameters, judges
would take them into account. No international court
could ignore the question of equity, and the Commission
should attempt to provide greater clarity as to its scope.

23. Mr. KOROMA paid tribute to the Special Rappor-
teur for his efforts in elaborating a regime on the topic,
which included the environment, pollution control, the
transfer of hazardous wastes, the use of nuclear materials
and matters relating to economic and industrial develop-
ment. He also thanked Mr. Bowett for his useful sugges-
tion, which might help the Commission find a way out
of the current deadlock.

24. After some 14 years spent on the topic, the Com-
mission had decided in 1992 that attention should be fo-
cused at the current stage on drafting articles in respect
of activities having a risk of causing transboundary harm
and that the Commission should not deal, at the present
time, with other activities which in fact caused harm.8

Accordingly, the articles should deal first with preven-
tive measures in respect of activities creating a risk of
causing transboundary harm. The Special Rapporteur
had interpreted that to mean that the discussion of
whether rules of prevention were needed was suspended
for the time being. Yet prior to the 1992 decision, the
Commission had been working on the understanding that
the topic encompassed the physical consequences of a
particular activity which had caused transboundary
harm. With the 1992 decision to focus on activities hav-

6 United Nations, Reports of International Arbitral Awards, vol. Ill
(Sales No. 1949.V.2), pp. 1905 etseq.

7 Ibid., vol. XII (Sales No. 63.V.3), p. 281; partial translations in
International Law Reports, 1957 (London), vol. 24 (1961), p. 101;
and Yearbook... 1974, vol. II (Part Two), pp. 194 et seq., document
A/5409, paras. 1055-1068.

8 See Yearbook... 1992, vol. II (Part Two), p. 51, para. 346.
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ing a risk of causing transboundary harm, the scope of
the topic had not only been unnecessarily narrowed, but
had also become conceptually problematical.

25. First of all, international law recognized no liabil-
ity for risk of damage without damage having actually
taken place. State practice did not support the risk propo-
sition either. States had not been willing to take on such
an obligation. Furthermore, assuming that the risk propo-
sition was tenable, it was not clear how the risk could be
assessed or how the possible compensation for such a
risk could be determined. Adopting the risk approach
would mean that the mere release of pollutants into inter-
national watercourses or into the atmosphere could be
enough to incur liability if the act was of such a nature as
to endanger human health or harm the environment,
without taking into account the fact that in concrete
cases the pollutants might not have reached the frontier.
With the risk approach, the very existence of a nuclear
plant in the border region of a State could be considered
as the basis of a claim for compensation, without mater-
ial damage having occurred. However, if compensation
was to be determined as the cost of measures taken for
the anticipated harm, it seemed unlikely that States
would accept such an obligation. Therefore, although the
risk approach was included in many international legal
instruments, the aim was not to allow for compensation,
but to control pollution through international co-
operation. That was the reason for the procedures for in-
formation, consultation and mutual assistance between
Governments and authorization of polluting activities,
dumping and the like contained in those legal instru-
ments, which did not link transboundary pollution with
international liability. Accordingly, it could be con-
cluded that liability for environmental risk did not exist
and had little chance of being accepted by the interna-
tional community.

26. He wished to go on record as not supporting the
Commission's decision in 1992 to change the title of the
topic,9 which was no longer tenable in its current form.
The closest support one could find for the risk proposi-
tion related to ultra-hazardous activities, the liability for
which was neither strict nor absolute; yet even that li-
ability arose from the serious damage or harm that was
likely to occur in the event of an accident rather than
from the risk involved. But the scope of the topic before
the Commission was not confined to ultra-hazardous ac-
tivities for draft article 1 spoke of all types of activities
that might cause transboundary harm.

27. In his view, in elaborating the articles, the ap-
proach should be based on harm and the physical conse-
quences of harm or, if the Commission was determined
to continue with its existing mandate, to amend the
scope of the topic to confine it to ultra-hazardous activ-
ity. His preference was for the broader approach of li-
ability for the physical consequences of an activity, a
concept which also encompassed risk. That would seem
to be the approach in many legal systems and not only in
common law. Even proponents of a civil law approach
had demonstrated that present-day international law did
not recognize the principle of international liability for

9 Ibid., para. 348.

risk, as that would mean that even without any actual
damage to the environment of a country, a State would
be liable for activities that might possibly cause damage.
That was also the position adopted in the United Nations
Convention on the Law of the Sea.

28. The Special Rapporteur had noted that though the
principle of prior authorization had been widely sup-
ported, the opinion had also been expressed that such an
obligation was unnecessary. The trend in international
agreements was to require States parties to adopt legisla-
tion on specific issues in order to ensure that specific ob-
ligations were carried out. If an agreement required prior
authorization and a private operator violated that obliga-
tion, the State would still be liable, since it had under-
taken a binding obligation. To protect themselves, and in
view of the realities of modern-day life, States tried to
impose liability on the operator, who was usually in the
best position to exercise supervision. That led to an im-
passe, however. If a State imposed too many regulations
on operators, it could be accused of impeding private in-
vestment. Yet if it refrained completely from regulating
economic activities, it could be held liable for accidents
occurring in its territory. Therefore, two standards would
have to be set: one for States that were able to exercise
the controls stipulated in an agreement, and another for
those that lacked the necessary scientific and technical
infrastructure.

29. Increasingly, international agreements demanded
that prior notice be given and consultations be held be-
fore certain activities were carried out. The Bamako
Convention, for example, prohibited the export of haz-
ardous waste unless the other State had agreed to import
it and undertaken not to export it to countries that had
prohibited the import of such products. Yet the Conven-
tion dealt specifically with hazardous substances, while
the topic being developed by the Commission encom-
passed ordinary activities as well—building a dam on a
watercourse, operating a factory, and so on.

30. Hence, although the Commission's topic was
linked with environmental law, it was not identical to it.
Although the materials for elaborating it overlapped with
those for the topics of State responsibility and the law of
the non-navigational uses of international watercourses,
the Commission should not lose sight of the autonomy
of the topic itself.

31. The importance of the informed consent safeguard,
particularly for developing countries that lacked the nec-
essary machinery for risk assessment, could not be de-
nied. But that safeguard should be handled with care, as
it could become a double-edged sword, used to veto
genuine attempts at economic development.

32. Under a preventive regime, States had to minimize
the risk of transboundary harm by reducing the fre-
quency of accidents or minimizing the magnitude of the
potential harm. Yet that approach did not entail preven-
tion per se, it was described in the report as ' 'prevention
ex post facto". However, simply seeking to prevent the
frequency or magnitude of dangerous operations like
those at Chernobyl and Bhopal might not be enough.
The requisite preventive regime was one that would fully
safeguard environmental integrity and human health
from the dangers of transboundary harm. Under the
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Fourth Lome Convention,10 for example, the European
Community had agreed to prohibit the export of radioac-
tive and hazardous wastes to African States party to the
Convention.
33. Article I of the annex could at first glance be said
to state the obvious, but on further reading it should put
operators on notice that they would be held responsible
if they caused transboundary harm and had not received
overt authorization in advance for a given activity.
34. As to article 13, on pre-existing activities, when a
State discovered that an activity that might cause trans-
boundary harm was being carried out under its jurisdic-
tion without authorization, the most appropriate response
would be not only to warn those responsible but also to
enjoin them to comply with the established require-
ments. In its present wording, the article merely pro-
vided for the issuance of a warning, however, a stronger
tactic should be adopted.
35. Article 14 should be interpreted in the light of sec-
tion B of the introduction of the report, which indicated
that a State would not, in principle, be liable when it had
taken all reasonable measures to ensure compliance with
the relevant regulations. His own view, however, was
that when a private operator violated an agreement re-
quiring a State party to adopt legislation on a given ac-
tivity, the State was still liable, since it had undertaken a
binding obligation. A State should protect itself by not
only imposing liability on the operator, but by insisting
that sufficient insurance coverage be taken out to make
sure that the burden of any eventual harm would not be
borne by the State alone.

36. Articles 15 to 18 were reasonably well drafted, and
he supported them, in principle. It would none the less
be interesting to see what additional materials the Spe-
cial Rapporteur would bring to bear in constructing a re-
gime to cover activities entailing the risk of transbound-
ary harm should the Commission decide to elaborate a
separate regime for activities with harmful effects—as
he hoped it would.
37. With reference to activities involving risk, he
would point out that, even with nuclear activities involv-
ing risk, liability would be incurred only if the State
where the nuclear activity took place caused harm to an-
other State. The fact that a nuclear activity was risky in
and of itself was not a sufficient basis for liability.
38. On dispute settlement, he could support provisions
similar to the ones in the Convention on Environmental
Impact Assessment in a Transboundary Context or the
Convention on the Transboundary Effects of Industrial
Accidents, provided that the issues to be determined
were real and not hypothetical.
39. Article 20 was appropriate in a draft like the pre-
sent one, designed as a framework convention whose
provisions were meant not to be binding but to act as
guidelines for States. The article referred both to equi-
table principles and to scientific data. It was not clear
how it would be applied in practice, but as long as it was
intended to help in applying the provisions of a frame-
work convention, he could endorse it.

10 Concluded between the European Community and the States
members of the African, Caribbean and Pacific Group and signed on
15 December 1989 (see The ACP-EEC Courier, No. 120 (March-
April 1990)).

40. Lastly, he shared the Special Rapporteur's opinion
that the "polluter pays" principle should be included as
a component of the general principles regulating the
topic and wished to thank the Special Rapporteur for his
industry and perseverance in his task.
41. Mr. MAHIOU said the report met with the Com-
mission's request that efforts should be focused at pre-
sent on activities involving risk, and specifically on pre-
ventive measures, with the understanding that corrective
measures, or reparation, would be dealt with at a later
stage. The Special Rapporteur was on the right track in
attempting to define prevention and in putting forward a
set of articles that improved on what had been proposed
at the previous session.

42. Referring to unilateral preventive measures and to
article 14 of the draft, he noted that the Special Rappor-
teur had outlined three types of measures. The first type
included steps to reduce the likelihood of accidents, in
accordance with the classic definition of prevention.
Such measures were extremely important, and it was
often at the design or organizational stage that they had
to be adopted. The second type aimed at reducing harm-
ful effects, if, despite all precautions, an accident did oc-
cur. Steps that States could take in advance to reduce
harmful effects and prevent them from affecting neigh-
bouring States, and the preventive deployment of human,
material and other resources were envisaged in that cat-
egory.

43. The third category differed from the first two and
entered a domain—called by the Special Rapporteur
"prevention ex post facto"—that might give rise to
some doubts. Indeed, the term "prevention" did not
seem entirely appropriate for dealing with measures
taken after the harm had already been done. Such meas-
ures were really in the nature of reparation for, or correc-
tion of, harmful effects, and could therefore more suit-
ably be covered at the next stage in the Commission's
work. It was true, however, that the dividing line be-
tween prevention and correction was often difficult to
pinpoint. With that minor reservation, he agreed with the
line taken by the Special Rapporteur in the draft articles.
44. He particularly welcomed the replacement of arti-
cle I of the annex by articles 11 to 14, as article I had in-
volved numerous complex subjects that were better han-
dled separately. With reference to the problem of
developing countries that lacked the necessary techno-
logical, financial or human resources to perform risk
evaluation of activities carried out in their territories, that
problem must be kept in mind in elaborating a set of arti-
cles that placed many obligations upon States. Yet at the
same time, the need for vigilance must be impressed on
developing countries, since the harmful effects of acci-
dents in their territories would usually affect other devel-
oping countries that were themselves lacking in techno-
logical and financial resources. The old adage "An
ounce of prevention is worth a pound of cure'' was espe-
cially apt in that context, particularly as prevention costs
less. So, while prevention must be emphasized, develop-
ing countries must be helped in acquiring the necessary
technological competence and resources to carry out risk
assessment.
45. Article 15 dealt, appropriately, with the role that
international organizations could play, but restricted that
role to notification and information. However, notifica-
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tion was something for the States concerned, except in
certain cases. International organizations, with their fi-
nancial and technological resources, could provide assis-
tance in many other areas, such as preventive measures
and risk assessment. Their involvement should therefore
be envisaged, and the conditions should be outlined in a
separate article or articles. One of the major concerns
would be to prevent States from opposing action by in-
ternational organizations if it was truly justified, and to
ensure that they agreed on the way in which such action
was to be carried out.

46. He agreed with the Special Rapporteur on the de-
sirability of incorporating the obligation to consult at the
request of an affected State (art. 18). It was the very ba-
sis of the notion of cooperation around which the draft
articles were being articulated. Yet the parallel obliga-
tion to reach agreement among States seemed to go too
far; he therefore welcomed the changes introduced by
the Special Rapporteur. While it was clearly desirable
that States should be obliged to consult, it was imposs-
ible to require them to reach agreement. A mechanism
for settlement of disputes would have to be considered
for cases in which no agreement was reached.

47. In his opinion the draft articles could be sent to the
Drafting Committee for further elaboration.

48. Mr. SHI said that, in keeping with the decision
adopted by the Commission at its forty-fourth session,
the Special Rapporteur's helpful report confined itself to
an examination of prevention in respect of activities in-
volving risk of transboundary harm and presented a re-
vised version of the relevant articles. The Special Rap-
porteur was to be commended for his efforts to make as
much progress on the topic as possible.

49. The Commission had been working on the topic
for 14 years, but not one single draft article had yet been
adopted on first reading. The reason lay in the difficul-
ties inherent in a topic that involved sharp divergences in
the rights and interests of States, divergences which had
to be reconciled by the Commission as part of the pro-
gressive development of international law. The Commis-
sion did not work in a vacuum: its members all came
from countries at varying stages of development and
with different legal and cultural backgrounds. To some
members, the decisions made at the previous session
seemed a step backward, while others thought otherwise.
On the whole, he was happy with the decisions, though
he somewhat regretted the reversion to the usual practice
of taking a decision on the final form for draft articles
only after completion of the work on a topic, and be-
lieved that an exception to that rule should have been
made. For example, a decision at an early stage that the
draft should take the form of guidelines for States would
speed up the Commission's work and make the draft
more acceptable to States in general. Nevertheless, he
would abide by the Commission's decision.

50. The proposed draft articles on prevention raised
two points of concern. In the first place, he wondered
whether some of the articles could be applied in general
to all activities which involved a risk of transboundary
harm. It would not be either easy or appropriate to derive
rules of general application from the many treaties which
regulated specific activities, since each activity had its
own characteristics. The Convention on International Li-
ability for Damage Caused by Space Objects, for exam-

ple, provided for absolute liability for damage but did
not include any provision on prevention. Would the pro-
posed draft articles apply to space activities? In the case
of the transboundary harm caused by the Soviet satellite
which had crashed on Canadian territory, if the Soviet
Union had been able to assess the extent of that harm
prior to the launching of the satellite it would probably
have changed its plans; but the ensuing notification and
consultation would also probably have been tantamount
to inviting Canada to veto the planned activity. Further-
more, the Special Rapporteur had proposed, in his fifth
report,11 that activities involving risk should be delimited
by reference to the physical consequences of those ac-
tivities. Such a broad delimitation would, however, make
it extremely difficult to formulate rules on prevention
suitable for application to a wide range of activities, par-
ticularly if it was hoped to secure acceptance of those
rules by the international community. For all those rea-
sons, the scope of activities involving risk should be fur-
ther defined.

51. The second point of concern was that the proposals
did not make adequate provision for the special needs of
the developing countries. The Special Rapporteur's sug-
gestion, in his ninth report, that some general form of
wording should be included in the chapter on principles
to take account of the position of those countries did not
go far enough. Their needs, including the need for pref-
erential treatment, should also be reflected in the articles
on prevention, which should take account in particular of
the principles laid down in the Rio Declaration on Envi-
ronment and Development.12 Also, with regard to pre-
ventive measures, the standards which applied to devel-
oped countries might be unsuitable for developing
countries since the costs, in social and economic terms,
might be so great as to impede their development.
Again, article 14 provided for "the use of the best avail-
able technology". Did that mean the best technology
available in the State of origin or available throughout
the world? For many developing countries, it was some-
thing that would make a great difference. The articles on
prevention should therefore include general provisions
on ways of facilitating the transfer of technology, includ-
ing new technology, in particular from the developed to
the developing countries.

52. Mr. Sreenivasa RAO, noting that the subject of in-
ternational liability had been before the Commission for
some time, said that there was an understandable impa-
tience at the absence of any preliminary conclusions on a
matter which was so crucial to the development of that
area of the law.

53. One of the reasons why the topic had not acquired
any logical structure of its own was that it had not alto-
gether broken free of the topic of State responsibility.
Unlike that topic, where the State was accountable for its
failures as a State, and unlike the topic of the law of the
non-navigational uses of international watercourses,
where the State owned, regulated and maintained the
natural resource, international liability was concerned
with acts over which the State might not, or could not,

11 Yearbook ... 1989, vol. II (Part One), p. 131, document A/CN.4/
423.

12 A/CONF.151/26/Rev.l (Vol. I) (United Nations publication, Sales
No. E.93.I.8 and corrigendum), pp. 3-8.
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have control. That was because of the human rights and
freedoms enjoyed by individuals, because of the need to
separate the State from other entities engaged in produc-
tion, commerce and services, and because of the need to
meet the demands of entrepreneurs in terms of the tech-
nology and financial resources needed to promote devel-
opment. There was inevitably some hesitation in accept-
ing the view that States should be liable for activities
that caused transboundary harm, since it was felt that, in
the interest of allowing market forces free play, exces-
sive regulation was to be avoided. The matter was fur-
ther complicated where no direct and immediate causal
link could be established between the activities within
the territory of the State and the harm allegedly caused
across international borders. None the less, the basic
principle that no State should allow its territory to be
used so as to cause transboundary harm was so well ac-
cepted as not to need any repetition, provided the causal
connection between the activity and the transboundary
harm was well-established. Accordingly, the position of
the State involved was governed by State responsibility,
while the position of the operator or the owner was well
regulated by the law of tort and the law of agency. Any
principle the Commission might indicate as a basis for
laying down the consequences of liability at the interna-
tional level could not, therefore, be altogether dissoci-
ated from those branches of the law.

54. It would perhaps be easier to prescribe the appro-
priate rules on prevention, both for the State and for
other entities, if the State was dealt with separately from
the operator or owner. The State's role, as noted by the
Special Rapporteur, was essentially to prescribe stand-
ards and to enact, and monitor the implementation of,
laws and regulations. The role of the operator was differ-
ent and more demanding. His obligations could be,
among others, to submit an environmental impact study
of the activity concerned, to give an indication of the
level of risk entailed, to propose measures to deal with
such risk and to contain any consequences. If an activity
was likely to cause transboundary harm, a requirement
could also be laid down that the activity should be car-
ried out in such a way that it would cause no foreseeable
harm to another State, or, the operator could be required
to obtain the necessary authority to carry out the activity
after engaging in consultation with those responsible in
the State or States concerned.

55. The State, for its part, could under its own laws,
which were enforceable through its judicial system, take
various measures to prevent the likelihood of harm being
caused, and where such harm was caused seek damages
against the operator. In other words, while the State
would have sovereignty and a measure of freedom to al-
low certain activities to be carried out on its own terri-
tory in the interests of its own development, the principle
that the innocent victim should not be made to bear the
loss could be protected in a variety of ways other than
through the medium of State liability. It was therefore
incumbent on the Commission to explore all avenues to
develop a regime of liability that focused on the opera-
tors without neglecting the role that a State should play
in ensuring, for instance, proper protection for the envi-
ronment, prevention of pollution, and damage to foreign
States. The proposed articles were not, in his view, suffi-
ciently clear in that regard.

56. The Special Rapporteur said in the report that "the
State will not, in principle, be liable for private activities
in respect of which it carried out its supervisory obliga-
tions" and he apparently contradicted that view when in
the footnote he suggested the State should have "resid-
ual liability" to meet the costs of damage caused if "the
operator or his insurers cannot produce the sum required
to cover the harm caused . . . or in other cases which
might be imagined". The Special Rapporteur had also
made the helpful suggestion that the large majority of
States, which did not have the necessary technical know-
how and resources to monitor activities within their ju-
risdiction and to assess the potential for causing trans-
boundary harm, should be able to call on the competent
international organizations for help. As the Special Rap-
porteur had rightly remarked himself, however, such an
obligation could not be imposed on international
organizations under the proposed articles but could only
arise between an international organization and a State
under the terms of a treaty between the two or under the
constitutional provisions- governing the particular
organization.

57. While the obligation on States to cooperate in the
conduct of activities likely to cause transnational harm
was unexceptional in principle, there was no guidance as
to how it would actually be put into effect. A State
should first satisfy itself that an activity was likely to
cause significant harm before notifying the other State or
States and entering into an obligation to consult. Unless
the activity was State-run, the State would usually have
to depend on the operator to provide the necessary infor-
mation: it would not have to assume full responsibility to
plead the case of the operator with the other State or
States. The Commission might wish to consider that
point.

58. The requirement that individuals should obtain in-
surance, mentioned in the report, was a necessary condi-
tion for authorization of an activity, but it would be pref-
erable to deal with it at the prevention stage.

59. With regard to article 12, the obligation to provide
an environmental impact assessment should rest with the
operator. He did not altogether understand the circum-
stances in which article 13 (Pre-existing activities)
would come into play. Once the State had undertaken
new obligations to allow certain activities to be con-
ducted on its territory, with due regard to its duties to-
wards other States and to environmental considerations,
it should normally prohibit any activity that did not meet
those standards. In any event, it was normally the opera-
tor, not the State, that would be required to pay for any
damage caused. The phrase reading " . . . the State shall
be liable for any harm caused, in accordance with the
corresponding articles" was confusing and should be re-
examined. Article 14 should likewise be re-examined.
The obligation imposed under that article was for the
State to prescribe a duty or duties for the operator to un-
dertake; it was not an obligation to ensure that the opera-
tor in fact carried out those duties. Should the operator
fail to do so, the obvious sanction would be for the State
not to authorize the activity.

60. As for article 15, the authorizing State did not al-
ways need to become directly involved in satisfying the
other States likely to be affected: the burden of providing
the necessary information and engaging in consultation
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could therefore be left, at least in the initial stages, to the
operator himself. Similarly, while article 16 was reason-
able in principle, the obligation to provide information
periodically should rest with the operator. Protection of
national security and industrial secrets, the subject of ar-
ticle 17, was a very necessary element in regulating the
supply of information to other States. The article re-
quired careful drafting, however, in order to achieve a
satisfactory balance of interests.
61. Articles 18 and 19 made an obvious point with re-
spect to the granting of requests for consultation in con-
nection with activities likely to cause transnational harm.
A problem would arise, however, where one State con-
sidered that an activity was not likely to cause such harm
while the other insisted on limiting the freedom of the
citizens of another State to engage in activities beneficial
to them. Even if the complainant State was not allowed a
right of veto, as explained in the commentary to article
VI, the obligation to consult would itself entail a duty to
satisfy that State and to accept conditions which were
perhaps so onerous that the activity itself would have to
be abandoned. In such instances, one obvious solution
would be to adopt some means for the peaceful settle-
ment of disputes, such as recourse to neutral expert opin-
ions. He was none the less doubtful about the value of
such proposals, as well as about the list of factors the
Special Rapporteur had suggested for incorporation in
another article in a framework convention. He shared the
Special Rapporteur's misgivings on that score and would
recommend that any articles on those subjects should be
omitted at the present stage. The balance-of-interest fac-
tor was not peculiar to that particular field but lay at the
heart of the operation of international law. He was also
hesitant about entering into details of the kind proposed
in article 20 bis and about the "polluter pays" principle.
Such matters could be reviewed when more progress had
been made on the basic concepts.
62. Lastly, he agreed that prevention could not be dealt
with in the abstract and that different types of principles
of prevention might be relevant to different types of ac-
tivities. He also endorsed the view that the topic should
not generate a new set of conditions for the transfer of
the resources and technology which the developing
Countries required to sustain their development. Further
effort should be devoted to clarifying the basic princi-
ples, although the drafting of the procedural principles
could be left largely to States themselves.

Draft Code of Crimes against the Peace and Security
of Mankind13 (continued)* (A/CN.4/446, sect. B,
A/CN.4/448 and Add.l,14 A/CN.4/449,15 A/CN A/452 and
Add.1-3,16 A/CN.4/L.488 and AdcLM, A/CN.4/L.490 and
Add.l)

[Agenda item 3]

REPORT OF THE WORKING GROUP ON A DRAFT STATUTE
FOR AN INTERNATIONAL CRIMINAL COURT

63. Mr. KOROMA (Chairman, Working Group on a
draft statute for an international criminal court) said that

the Working Group had made considerable progress in
the past two weeks. After examining and reaching a pre-
liminary understanding on a series of draft provisions
dealing with such general aspects of the matter as the
status of the court, judges, the registrar and the composi-
tion of chambers, it had set up three subgroups to deal
with jurisdiction and applicable law, with investigation
and prosecution, and with cooperation and judicial assis-
tance. The subgroups had produced detailed reports with
specific draft provisions accompanied in some cases by
notes or preliminary comments, which had then been
discussed in the Working Group. The subgroups had
subsequently resumed their work with a view to incorpo-
rating into the draft articles, in so far as possible, the ob-
servations made in the Working Group and to consider-
ing certain issues which had been identified as possible
additional matters for a statute. It had been agreed that,
after the subgroups had completed their work, the task
would be undertaken of consolidating in a coherent
whole the various provisions and commentaries from the
Working Group and its subgroups.

64. He was confident that the Working Group would
be able at the present session to place before the Com-
mission a substantive piece of work that would put it on
the road towards complying with the mandate entrusted
to it by the General Assembly,17 namely, the drafting of
a statute for an international criminal court.

The meeting rose at 1.10p.m.

17 See General Assembly resolution 47/33.

* Resumed from the 2301st meeting.
13 For the text of the draft articles provisionally adopted on first

reading, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.
14 Reproduced in Yearbook... 1993, vol. II (Part One).
15 Ibid.
16 Ibid.
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International liability for injurious consequences
arising out of acts not prohibited by international
law (continued) (A/CN.4/446, sect. D, A/CN.4/450,1

A/CN.4/L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR {continued)

1. The CHAIRMAN invited the members of the Com-
mission to continue the consideration of the ninth report
of the Special Rapporteur (A/CN.4/450). He said that
Mr. Yamada, who was unable to be present at the meet-
ing, had requested that the text of his statement should
be distributed to the members of the Commission.

2. Mr. THIAM said that the Commission, which had
already considered the question in its many aspects and
had decided in accordance with the General Assembly's
instructions to confine its consideration of the topic to is-
sues of prevention in respect of activities involving risk,
should conclude the general debate and move on to the
practical stage of the work with which it was entrusted,
namely, the draft articles on prevention. He thanked the
Special Rapporteur for his patience and suggested that
the new articles proposed in the ninth report should be
referred to the Drafting Committee.

3. Mr. MIKULKA said that he associated himself with
the thanks addressed to the Special Rapporteur, who had
acquitted himself faithfully of a task made more difficult
by the fact that the Commission was still not about to
reach consensus on the precise scope and content of the
topic. It had nevertheless taken an important step for-
ward in 1992 when it had decided to deal henceforth
only with prevention in respect of activities involving
risk and to leave aside activities with harmful effects2—a
most reasonable decision, since, as Mr. Pellet had
pointed out (2302nd meeting), it was in the case of ac-
tivities involving risk that the concept of prevention be-
came meaningful. The decision did not mean that the
Commission had abandoned the idea of devising a set of
rules on corrective measures to be taken in the event of
transboundary harm and of then considering the question
of liability because, as Mr. Koroma had said (2303rd
meeting), risk did not in itself give rise to liability. He
therefore endorsed the Commission's method of work,
which was to tackle problems one by one.

4. With regard to the articles on preventive measures
proposed by the Special Rapporteur, he said he realized
that the purpose of such measures was to minimize the
probability of an accident occurring as a result of activ-
ities carried out under the jurisdiction and control of
States, and not to avoid the occurrence of harm. How-
ever, he did not think it necessary, at the present stage, to
answer the question of whether the liability of a State
which had fulfilled its obligations of supervision and
prevention could be incurred or not, as did the Special
Rapporteur. That question, which was at the heart of the
second part of the topic, could be decided only after in-
depth study by the Commission.

5. It was clear from the ninth report, as well as from
the eighth report,3 that the Special Rapporteur endorsed
the view that the legitimacy of all measures defined in
the framework of the topic, including preventive meas-
ures, was based on the fact that every State was prohib-
ited from using its territory for purposes contrary to the
rights of other States. That hypothesis might, however,
be a source of misunderstanding, since any activity capa-
ble of causing harm to another State could be regarded
as an unlawful activity and it could then be asked
whether what was involved was not State responsibility
for wrongful acts.

6. Article 11 (Prior authorization), proposed by the
Special Rapporteur, gave rise to two problems. The first
related to the definition of the concept of risk. Only in
the light of that definition could it be said whether States
could reasonably be expected to accept prior authoriza-
tion as a general obligation. The second problem related
to the periodic renewal of the authorization or the pos-
sibility, or even the obligation, to withdraw it in certain
cases, which was not expressly provided for anywhere.
Article 12 (Transboundary impact assessment) was
drafted in a very general way. Logically, the authoriza-
tion referred to in article 11 should be refused if the re-
sults of the assessment were not satisfactory, but the pro-
posed text did not say so. Furthermore, article 15
(Notification and information) gave the impression that,
even if the assessment required under article 12 showed
a possibility of substantial transboundary harm, the State
could nevertheless give its authorization within the
meaning of article 11. But why, in that case, should it be
required to notify the other States of the results of the as-
sessment?

7. Article 13 (Pre-existing activities) was somewhat
confused. It seemed to indicate that, although activities
undertaken without the authorization of the State might
continue to be carried out, the State was liable for any
harm caused. Perhaps it might be stated that the contin-
ued exercise of such activity was without prejudice to
the question of State responsibility. Article 14 (Perform-
ance of activities) dealt with two different issues which
deserved to be treated separately: the use of the best
available technology to minimize the risk and the use of
compulsory insurance.

8. In connection with notification and information, the
Special Rapporteur raised the question of establishing
special regimes, perhaps in the form of a convention
governing everything relating to the activity in question.
In view of that possibility, it was difficult to understand
why, according to article 18 (Prior consultation), the
States concerned should enter into consultations with a
view to finding mutually acceptable solutions for any is-
sue of concern in connection with the activity in ques-
tion, "on the understanding that in all cases liability for
any transboundary harm it might cause will be subject to
the provisions of the corresponding articles of this in-
strument". If the articles under consideration were one
day to become a framework agreement, it would, in his
view, be quite logical to leave States the possibility of
establishing special regimes including the strict liability

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 See Yearbook... 1992, vol. II (Part Two), p. 51, para. 346.

3Reproduced in Yearbook... 1992, vol. II (Part One), document
A/CN.4/443.
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regime, to regulate in detail the questions dealt with by
the framework agreement. It should always be possible
to waive the rules of the framework agreement, even in
respect of liability.

9. In conclusion, he said that he was prepared to sup-
port Mr. Bowett's proposal (2303rd meeting) on the
procedure to be followed in connection with the new ar-
ticles and the articles already referred to the Drafting
Committee.

10. Mr. RAZAFINDRALAMBO said that, in accord-
ance with the decision taken by the Commission at its
forty-fourth session, the Special Rapporteur had focused
his ninth report on prevention in respect of activities in-
volving risk and had thus had to reconsider the whole set
of draft articles relating to prevention which he had sub-
mitted in his eighth report,4 without, however, casting
doubt on the legal basis for prevention, a question which
the Commission had considered in detail at its forty-
fourth session. Reopening the discussion on that issue
was therefore not necessary, and it would be better, as
Mr. Thiam had suggested, immediately to refer the new
articles to the Drafting Committee. In his ninth report,
however, the Special Rapporteur had not confined him-
self to revising the earlier draft articles, but had included
in them the results of the study he had carried out in the
light of the comments made by the members of the Com-
mission and of instruments recently adopted in the envi-
ronmental field. The Special Rapporteur should be con-
gratulated on his efforts, which had finally succeeded in
dispelling the doubts of those who had not been con-
vinced of the viability of a general instrument on the
strict liability of States for the consequences of lawful
activities.

11. Turning to the draft articles themselves, he noted
with regard to article 13, which extended the scope of in-
ternational liability to pre-existing activities, that such
activities could continue for several years without ever
causing harm, and that presupposed that they had not in-
volved any significant risk at the outset. To make such
activities subject to the requirements envisaged might
therefore create difficulties in the relationship between
the State and the operators, since the new demands of the
State with respect to prevention could be regarded as a
departure from the initial undertakings or as a modifica-
tion, implied or otherwise, of the investment contract
and the specifications. There was also the fear that, un-
der cover of article 19, the State presumed to be affected
would interfere in the economic and industrial policy of
the State of origin and cause that State material harm,
particularly if its initiative resulted in the activity in
question being suspended. In his view, it would therefore
be preferable, in the case of pre-existing activities, to
confine the application of measures of prevention to ac-
tivities having harmful effects or at least to potentially
dangerous activities such as nuclear or chemical plants, a
list of which could be incorporated in an annex, as Mr.
Tomuschat had suggested (2302nd meeting).

12. Article 15 raised the problem of the situation of the
developing countries and the intervention of interna-
tional organizations, a problem that could not be over-
emphasized. The Special Rapporteur had already dis-

played particular concern with respect to the developing
countries, in accordance with a general trend in the pro-
gressive development of international law. Certainly,
special treatment should be accorded to the developing
countries so far as the assessment of transboundary ef-
fects and measures of notification and information were
concerned and an assistance programme should be estab-
lished to provide them with funds and technology. Such
a programme and such treatment should be the subject of
special provisions, similar to articles 202 and 203 of the
United Nations Convention on the Law of the Sea. It
should also be compulsory to take out insurance so as
not to impose a financial burden on those States that
would be beyond their means. In the case of activities
carried out by private operators, the State should have
residual liability in exceptional cases only, since the total
amount of compensation should be covered by insur-
ance. As to international organizations, their intervention
in the field of prevention should be of a systematic na-
ture, particularly in the case of the assessment of the
transboundary effects of activities.

13. With regard to the settlement of disputes, it would
be more sensible to devote a special section to the ques-
tion which would provide for various methods of settle-
ment and would be based on Part XV of the United
Nations Convention on the Law of the Sea. If the dispute
was simply a matter of a difference of view concerning
the interpretation of texts or the technical assessment,
however, the solution would perhaps be, as the Special
Rapporteur proposed, to initiate an inquiry procedure,
for instance, in the form of a commission of inquiry
which would be responsible for giving an opinion.
Lastly, in his view, it would be logical and normal to in-
clude in the draft articles the principles of the non-
transference of risk or harm and the "polluter pays"
principle, along with the other principles governing the
topic.

14. Mr. AL-BAHARNA said he was not sure that the
Special Rapporteur had chosen the best method when he
had drawn, for his new draft articles, on the set of arti-
cles that had been placed in an annex,5 purged of any
reference to activities having harmful effects. In that
process, he had revived certain controversial issues that
should be discussed before dealing with the wording of
the proposed articles. First, with regard to the question
whether the proposed articles would be of a binding na-
ture, the Special Rapporteur stated that the discussion
was "suspended for the time being", which was perhaps
unfortunate, as the answer to that question would depend
on the wording of the articles. It would be preferable for
the Commission to proceed on the assumption that the
articles would constitute a set of binding obligations,
since, in the case of hazardous activities, prevention was
better than cure and, consequently, the regime of preven-
tion should be obligatory.

15. Secondly, the Special Rapporteur had apparently
restricted the scope of obligations of prevention, since he
stated that the aim of preventive measures was "to at-
tempt to ensure that activities under the jurisdiction or
control of a State are carried out in such a way as to
minimize the probability of an accident occurring which
would have transboundary effects" and had then added:

•ibid., chap. II. 5 Ibid.
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"We underscore 'to attempt' in order to show that the
purpose of the obligation is not 'to prevent the occur-
rence of any harm' . . . but to compel the adoption of
particular measures in order to achieve the above-
mentioned results". His own view was that, on the con-
trary, the object of the articles on prevention should be to
act as a check on all activities likely to cause trans-
boundary harm.

16. Thirdly, the apportionment of liability contem-
plated by the Special Rapporteur by which the State
would not in principle be liable for private activities in
respect of which it carried out its supervisory obliga-
tions, subject however to residual liability in some cases,
appeared to him to be artificial, if not unworkable.
Where liability was concerned, the possibility of action
being taken against the State in whose territory an activ-
ity was carried out could not be excluded. The civil li-
ability of the operator would by definition remain na-
tional unless it acquired an international dimension by
virtue of the applicable principles of international law.

17. Fourthly, with regard to the possibility of differen-
tial treatment for the developing countries because they
lacked the financial resources and technology required to
monitor certain tasks, the problem was, of course, a real
one but the Commission should find a way of resolving
it without diluting the legal regime that was being con-
structed.

18. Turning to the draft articles proposed by the Spe-
cial Rapporteur, he agreed with the principle whereby
the State in whose territory activities involving a risk of
transboundary harm were carried out should have a con-
trolling function. He feared, however, that such detailed
regulations as those laid down in articles 11 to 14 might
ultimately mean that the legal regime of prevention
would amount to interference in the domestic affairs of
States. He would also like a clarification of the link be-
tween "prior authorization", under article 11, and
"transboundary impact assessment", under article 12,
which lay at the heart of the monitoring process.

19. With regard to articles 15 and 16, while he sup-
ported the principle of notification by the State of origin
and the principle of exchange of information between
the State of origin and States at risk, he considered that
their wording should be re-examined with a view to tak-
ing account of the fact that the State of origin could not
always determine in advance which States might be at
risk. As to the intervention of international organiza-
tions, he shared the Special Rapporteur's misgivings and
also did not see how any legal obligation could be im-
posed on them under an instrument to which they were
not parties. It would be best to delete any reference to in-
ternational organizations in article 15, subparagraph {b),
and to add a subparagraph whereby the State of origin
could request technical assistance from international
organizations with regard to the prevention of trans-
boundary hazards. Article 15, subparagraph (d), which
referred to the participation of the public, should also be
deleted, as it seemed to be very unrealistic.

20. He agreed on the whole with article 17, but consid-
ered that, to prevent States from using it as a means of
evading the legal regime of prevention, the concepts of
"national security" and "industrial secrets" should be
narrowly defined and that the second part of the article

should be strengthened so as to ensure a proper balance
between the needs of security and the provision of infor-
mation pertaining to transboundary hazards.

21. With regard to the principle of consultations, the
importance of which was explained in the report, it was
perhaps unwise to formulate it in such imperative terms
as those of article 18. Furthermore, the last phrase, "on
the understanding that in all cases liability for any trans-
boundary harm it might cause will be subject to the pro-
visions of the corresponding articles of this instrument",
was unnecessary, since liability would in any event be
governed by the applicable norms of international law.
The wording of article 19 (Rights of the State presumed
to be affected) was acceptable, save for the last sentence
concerning payment of compensation for the cost of the
study, which might impede the consultations. Considera-
tion of the issue of the settlement of disputes, which was
analysed in the commentary to article VIII, was a little
premature, as recognized by the Special Rapporteur. A
system of inquiry commissions could perhaps be consid-
ered, provided that the decisions of such commissions
were recommendatory.

22. Lastly, he supported the Special Rapporteur's pro-
posal to retain the text of article IX (Factors involved in
a balance of interests) either in the form of an article or
in an annex. He also supported the idea of including a
provision on non-transference of risk or harm, along the
lines of article 20 bis.

23. Mr. TOMUSCHAT said that he felt compelled to
elaborate on three comments which he had already made
(2302nd meeting) and which the Special Rapporteur had
declined to take up. The first was that the scope of the
draft articles ratione materiae was unclear. As
Mr. Bowett had said (2303rd meeting), the Special Rap-
porteur's proposals were essentially directed towards es-
tablishing an environmental impact assessment system,
which was certainly not suitable for all activities involv-
ing risk and would be relevant only with regard to
planned works whose dimensions went beyond a certain
threshold that must be carefully defined. It was signifi-
cant in that regard that all existing instruments attempted
to describe in precise detail the activities to which they
applied. That had been done by the European Communi-
ties in Council Directive of 27 June 1985 on the assess-
ment of the effects of certain public and private projects
on the environment,6 which was supplemented by two
lists of activities to be subjected to preventive proced-
ures of assessment, and in the Convention on Environ-
mental Impact Assessment in a Transboundary Context.
The general concept of activities involving risk might
well be suitable when liability for harm was being con-
sidered. Yet a procedure for assessment of environ-
mental impact must be confined, on account of its very
nature, to certain easily identifiable activities which,
when carried out in isolation, involved a specific risk of
transboundary harm. Global threats to the environment
must be combated by other means. As Mr. Yamada had
indicated in the text of his statement circulated at the
start of the meeting, there would probably be a need to
analyse and categorize the specificities of various exist-
ing and possible activities involving risk, so that the

** Official Journal of the European Communities, No. L 175, vol. 28,
5 July 1985, p. 40.
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draft articles might be fully adapted to the diversity of
risks and activities and to the rapid progress of science
and technology.

24. His second point was that the report did not pro-
vide enough information on recent developments. The
Protocol on Environmental Protection to the Antarctic
Treaty,7 for example, contained important provisions on
environmental impact assessment and article 3 of the
United Nations Framework Convention on Climate
Change embodied the principle that a lack of full scien-
tific certainty should not be used as a reason for postpon-
ing precautionary measures.

25. His third comment related to the possible impact of
recent instruments on the topic. Taking the example of
the Convention on Environmental Impact Assessment in
a Transboundary Context, which was mentioned in the
report, it could be asked whether it would not deprive the
draft articles of some of their interest if the Commission
decided to restrict their scope to environmental impact
assessment.

26. In conclusion, he stressed that his comments had
been made only for the purpose of helping the Special
Rapporteur and the Commission move forward in their
work and that he would not oppose the referral of the
draft articles to the Drafting Committee or to a working
group, if other members of the Commission so wished.

27. Mr. ROBINSON said the fact that the draft articles
dealt with activities that involved a risk of transboundary
harm but were lawful would influence the attitude of
many States, particularly developing countries, which,
on account of their lack of adequate resources and tech-
nology, might find the obligations imposed by the arti-
cles unduly onerous. Why should a developing country
be obliged to ensure that a transboundary impact assess-
ment was undertaken in respect of an activity taking
place in its territory, to carry out consultations with po-
tentially affected States and to design and implement
preventive measures for activities that were inherently
lawful and beneficial to its economy because they gener-
ated employment? The fact that the activities were often
undertaken by transnational corporations over which the
developing host country did not have sufficient effective
control would not make it any easier for some of those
countries to accept the obligations imposed by the arti-
cles. In another forum of the United Nations, developed
States had staunchly resisted the adoption of a code of
conduct for transnational corporations which would, in-
ter alia, oblige such entities to conduct their activities in
accordance with environmentally sound practices. It was
good that the Special Rapporteur had exhibited a keen
sense of the kind of problems which the implementation
of the articles posed for developing countries and had
promised to include, perhaps in the chapter on princi-
ples, a text that would address their concerns. It was to
be hoped that the formulation of such a provision would
not be unduly general and abstract.

28. Of course, the cost of a transboundary impact as-
sessment and other costs related to the implementation
of the articles would not necessarily have to be borne by
the State in whose territory the activities were under-
taken; those costs should fall to the State only when it

7 Signed at Madrid on 4 October 1991. International Legal Mater-
ials, vol. XXX, No. 6 (November 1991), p. 1461.

was itself carrying out the activities. In other cases, the
State should or could arrange for the costs to be defrayed
by private operators. That analysis was borne out by arti-
cle 12, in which the word "order" should be taken to
mean that the State itself need not carry out the assess-
ment or defray its costs.

29. Another important factor from the point of view of
the State in whose territory the activities were carried out
was that the highest obligation that the articles should
impose on it was one of "due diligence", which was de-
fined in the report as obligations deemed to be unful-
filled only where no reasonable effort is made to fulfil
them. The essence of the State's obligation was thus to
carry out its supervisory function by putting in place ap-
propriate legislative, administrative and enforcement
measures in respect of the activities being undertaken in
its territory. It was, however, open to question whether
the wording of article 14 sufficiently conveyed "due
diligence" as distinct from an absolute obligation. If a
State adopted the necessary legislative and administrat-
ive measures, which, if applied by the private operator,
would minimize the risk of significant transboundary
harm and reduce its probable scale or, in the event of ac-
cident, contain and minimize such harm, and, if the op-
erator failed to comply with those measures, would the
expression "ensure" that operators "take all necessary
measures" mean that the State was in breach of the obli-
gation imposed by the article? Surely the State should
not be responsible in such cases and the wording of arti-
cle 14 should be revised accordingly.

30. He also had some doubts about the practical appli-
cation of the obligation provided for in article 15, sub-
paragraph (d), to give the public liable to be affected in-
formation and to enable it to participate in the
decision-making process. He was concerned both about
the scope of the obligation to provide information, since
it related not only to the public of the State of origin, but
also to the public of the potentially affected State, and
about the mechanism that would have to be devised to
discharge the obligation to involve the public in the
decision-making process.

31. He believed that a dispute settlement system estab-
lished by the articles should have a technical inquiry
commission as an essential component, but thought that
the precise nature of the system should be decided on
only when the whole set of draft articles had been final-
ized.

32. He had doubts about the relevance and utility of
the concept of "balance of interests" and, consequently,
about the list of factors contained in article 20.

33. Despite those reservations, he could agree that the
draft articles should be referred to the Drafting Committee.

Cooperation with other bodies

[Agenda item 7]

STATEMENT BY THE OBSERVER FOR THE ASIAN-AFRICAN
LEGAL CONSULTATIVE COMMITTEE

34. The CHAIRMAN welcomed Mr. Njenga, who was
attending the Commission's meeting in his capacity as
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Secretary-General of the Asian-African Legal Consulta-
tive Committee.

35. Mr. NJENGA (Observer for the Asian-African Le-
gal Consultative Committee) said that his organization
greatly valued its long-standing ties with the Commis-
sion. As its Secretary-General and a former member of
the Commission, he was deeply committed to strength-
ening the bonds between the two bodies in the service of
their mutual interest. At the thirty-second session of the
Committee, held in Kampala, in early 1993, the Com-
mission's outgoing Chairman, Mr. Tomuschat, had
given a comprehensive and most informative account of
the progress made by the Commission at its forty-third
session. The Committee particularly appreciated that he
had stressed the permanent and, on many questions, in-
novative role of the Committee in the codification and
progressive development of international law, which was
all the more striking in that it had extremely modest ma-
terial means compared to those available to the Commis-
sion.

36. The meticulous way in which the Commission
dealt with matters of vital importance to the international
community was universally acknowledged. All the items
on its agenda were of special interest to the Committee,
but three of them were of particular importance for the
States of Asia and Africa: the draft Code of Crimes
against the Peace and Security of Mankind; international
liability for injurious consequences arising out of acts
not prohibited by international law; and the law of the
non-navigational uses of international watercourses. The
last of those topics had also been on the Committee's
work programme for some time and the Committee wel-
comed, as a sound basis for the future convention, the
draft articles adopted by the Commission on first read-
ing.8 The Committee, which hoped that the second read-
ing of the draft articles would be completed as soon as
possible, had prepared detailed comments on the topic,
which might be of use to the Commission at the current
stage. At its last session, the Committee had also re-
quested its secretariat to examine other aspects of the
question of river system agreements, with special em-
phasis on the utilization of freshwater resources.

37. Following the proclamation by the General Assem-
bly of the United Nations Decade of International Law,9

the Committee's secretariat had prepared a paper for the
twenty-ninth session of the Committee on its role in at-
taining the objectives of the Decade. The Committee had
subsequently commissioned an in-depth study on the
subject, dealing with all the objectives of the Decade,
and had submitted it to the Legal Counsel of the United
Nations. The Committee's secretariat had recently for-
warded to the Office of the United Nations Legal Coun-
sel a summary report of the Committee's activities
which were aimed at achieving the objectives of the
Decade in 1993 and 1994. The item would remain on the
Committee's agenda in years to come, so that it could
make its modest contribution to the Decade of Interna-
tional Law. In that context, the Committee was actively
cooperating with the Government of Qatar in organizing
a conference, to be held in Doha from 22 to 25 March

1994, on international legal issues relating to the envi-
ronment, the United Nations Decade of International
Law, the peaceful settlement of disputes, the law of the
sea, the new international economic order and other top-
ics. He invited all members of the Commission to attend
the conference, in which the United Nations Secretary-
General, various senior officials of the United Nations,
several members of ICJ and distinguished international
law experts and eminent academicians would take part.

38. The Committee, which had always attached great
importance to the law of the sea, had examined at its
thirty-second session a report on the work of the Pre-
paratory Commission for the International Sea-Bed
Authority and for the International Tribunal for the Law
of the Sea. It had called on member States to give timely
consideration to adopting a common policy and strategy
for the period between the sixtieth ratification and the
entry into force of the United Nations Convention on the
Law of the Sea. It had also urged member States which
had not yet done so to ratify the Convention. He had at-
tended the meeting of the Preparatory Commission in Ja-
maica and the tenth session of the informal consulta-
tions, chaired by the United Nations Legal Counsel, at
which considerable progress had been made.

39. Another area of activity that had taken on in-
creased importance was that of environmental protec-
tion. During the past two years, the Committee's secre-
tariat had actively participated in the preparatory and
final phases of the United Nations Conference on Envi-
ronment and Development, the Intergovernmental Nego-
tiating Committee for a Framework Convention on Cli-
mate Change and the Convention on Biological
Diversity. The Committee's focus was currently on the
evaluation of the implementation of Agenda 21 and the
follow-up of the two above-mentioned Conventions. In
addition, the secretariat was monitoring the progress of
negotiations on an international convention on combat-
ing desertification and, during the current year, in
cooperation with UNEP, the Committee planned to con-
vene an expert group meeting on the environment for in-
depth consideration of environmental issues.

40. On the question of the status and treatment of refu-
gees, the Committee's secretariat had prepared two pa-
pers for the thirty-second session of the Committee, one
entitled "AALCC's Model Legislation on Refugees: A
Preliminary Study" and the other, "Establishment of
Safety Zones for the Displaced Person in the Country of
Origin". Shortly thereafter, an informal meeting had
been held in Addis Ababa with officials of OAU and
UNHCR, at which it had been decided to convene a joint
meeting of the three organizations. The tripartite meeting
had been held on 3 June 1993 in Geneva and had been
followed by a meeting of the "Reflection Group" on
4 and 5 June, which had considered two items, "tempo-
rary protection" and "protection in conflict". The Com-
mittee looked forward to strengthening its relations with
UNHCR and OAU on the vital issue of refugees; other
areas of mutual interest had also been identified.

41. Recognizing the importance of the relationship be-
tween economic development and the harmonization of

8 See Yearbook... 1991, vol. II (Part Two), pp. 66-70.
9 General Assembly resolution 44/23.

10 A/CONF.151/26/Rev.l (Vol. I) (United Nations publication, Sales
No. E.93.I.8 and corrigendum), pp. 9 et seq.
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legal regimes concerned with international trade through
the sharing of accumulated experience among member
States, the Committee had established a data collection
unit at its headquarters in New Delhi. When the unit ac-
quired sufficient expertise in collecting and analysing
data, an autonomous centre would be established for re-
search and development of legal regimes applicable to
economic activities in developing countries. Having ac-
quired the necessary hardware, the unit was in the pro-
cess of preparing the software and had approached mem-
ber States and the relevant international organizations for
assistance in making data available to it.

42. The Committee's programme included studies and
papers on other subjects, such as the deportation of Pal-
estinians as a violation of international law, particularly
the 1949 Geneva Conventions; the criteria for distin-
guishing between international terrorism and national
liberation movements; the extradition of fugitive offend-
ers; the debt burden of developing countries; the Indian
Ocean as a zone of peace; the legal framework for indus-
trial joint ventures; legal issues involved in the
privatization of State-owned enterprises; and interna-
tional trade law matters. All those items would be con-
sidered at the thirty-third session of the Committee, to be
held in Tokyo in 1994. On behalf of the Asian-African
Legal Consultative Committee, he invited the Chairman
of ILC to attend the session. In closing, he noted that, at
its thirty-second session, held in Kampala, the Commit-
tee had taken a decision on the crucial question of the re-
location of its headquarters from New Delhi to Doha,
Qatar. He was confident that, in its new headquarters, to
which it expected to move in 1994, the Committee
would continue to assist the aspirations of its member
States and contribute to the common endeavour of the
promotion and progressive development of international
law.

43. Mr. TOMUSCHAT said that, at the thirty-second
session of the Asian-African Legal Consultative Com-
mittee, which he had attended as an observer of the
Commission, he had been struck by the extraordinary ef-
ficiency with which the staff of the Committee's secre-
tariat, under Mr. Njenga's guidance, had provided ser-
vices for so many meetings, which had often continued
late into the night, and by the warm and cordial welcome
he had been given by all the participants. Clearly, the
contacts between the Commission and the Committee
were very enriching. As its resources were infinitely
greater than those of the Committee, the Commission
was in a position to delve deeper into most of the ques-
tions on its agenda, but none the less the Committee had
reached remarkable results. Furthermore, it should not be
overlooked that the Committee had a much wider scope
of activity, not confining itself to general international
law, but also dealing with human rights, refugee law, the
law of the sea, and so on. The Commission might also
profit from a more direct contact with reality. In any
event, it would try to take account of the comments
made by Mr. Njenga in his complete and very interesting
report on the Committee's work.

44. Mr. KOROMA said that the Asian-African Legal
Consultative Committee might perhaps add questions of
humanitarian law and human rights to the many items on
its programme of work and consider the possibility of

closer cooperation with ICRC and the Centre for Human
Rights.

45. The CHAIRMAN thanked Mr. Njenga for his
statement and the words of encouragement he had ad-
dressed to the Commission. He noted with satisfaction
that the Committee remained active in the field of the
law of the sea. As pointed out by Mr. Tomuschat, the
Committee's work was of great value to the Commis-
sion, which would certainly continue to benefit from its
ties with the Committee. On behalf of the Commission,
he accepted with pleasure the invitation to attend the
next session of the Committee as an observer and wished
the Committee great success in considering the impor-
tant questions on its programme of work.

The meeting rose at 12.25 p.m.

2305th MEETING

Thursday, 10 June 1993, at 10.05 a.m.

Chairman: Mr. Gudmundur EIRIKSSON
later: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Guney, Mr.
Idris, Mr. Kabatsi, Mr. Koroma, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Sreenivasa Rao, Mr. Razafindralambo, Mr. Robinson,
Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat, Mr.
Vereshchetin, Mr. Villagran Kramer, Mr. Yankov.

International liability for injurious consequences
arising out of acts not prohibited by international
law (continued) (A/CN.4/446, sect D, A/CN.4/450,1

A/CN.4/L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. de SARAM said that as he saw it, the Special
Rapporteur had sought in his ninth report (A/CN.4/450)
to be responsive to the Commission's decision in 1992
on the way in which work on the topic should proceed,
and also to be sensitive to the different views repeatedly
expressed, both in the Commission and in the Sixth
Committee. In addition, the Special Rapporteur had
recognized that the Commission should keep in mind the
progressively developing principles of good-neighbourly
relations and cooperation between States in the environ-
mental field. That was particularly important at a time
when the fragility of the earth's ecosystem had become a
matter of global concern; and where international

Reproduced in Yearbook... 1993, vol. II (Part One).
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organizations both within and outside the United Nations
system should, as the Special Rapporteur had recog-
nized, continue to play a useful functional role.

2. The decisions of the Commission in 19922 dealt with
three phases of its work. During the first phase, the
Commission would prepare draft articles on preventive
measures concerning activities that carried a risk of
transboundary harm; during the second, it would prepare
draft articles on compensation and other remedial meas-
ures for transboundary harm; and, during the third, it
would consider what should be the next stage of its work
on the topic. The distinction made the previous year be-
tween the first phase of the Commission's work (preven-
tive measures) and the second phase (compensation for
harm caused) was not apparently as acceptable to some
members as to others, something that was understand-
able in view of the significant relationship between those
phases. In that connection, a question has been raised as
to the point at which, if a particular activity did not in
fact cause any transboundary harm, failure to take a pre-
ventive measure, which was a primary obligation, would
give rise to a secondary obligation under the rules on
State responsibility, and what the content of such a sec-
ondary obligation would be.

3. Another matter of concern was the possibility that a
view might emerge to the effect that: once the articles on
preventive measures—and thus the primary rules on pre-
ventive measures—had been fully developed, they might
well constitute all the general primary rules the Commis-
sion would really need to reach consensus on and formu-
late, under the present topic; and, thus, as a breach of
such primary preventive rules could constitute failure to
exercise due diligence (giving rise to secondary obliga-
tions under the rules of State responsibility) it would be
unnecessary for the Commission to proceed to the sec-
ond phase of its work, namely, the formulation of pri-
mary rules on compensation for transboundary harm. In
view of such a possibility, it was necessary that, before
the Commission became totally immersed in the first
phase, on preventive measures, it should keep in mind
the more general perspective and, specifically, that sec-
ond phase of its work on the formulation of primary
rules on compensation for harm.

4. The Commission should not, in fact, encounter any
really insurmountable difficulties in its preparation of ar-
ticles on compensation for transboundary harm since it
appeared to agree on some of the basic propositions on
which the present topic rests: (a) that the victims of
transboundary harm caused by activities not prohibited
by international law should, whatever the modalities of
compensation, be adequately and expeditiously compen-
sated for the harm they suffered; and (b) that the players
in a transboundary harm scenario would generally be
(i) the State within whose territory the activity giving
rise to such harm was located—also known as the "State
of origin"; (ii) the governmental or non-governmental
operator of the activity; (iii) the affected State; (iv) those
who benefited from the activity (which may not be
solely those within the "State of origin" but possibly
also within the affected State as well); and (v) the vic-
tims of the transboundary harm.

5. Thus, what would remain for the Commission to re-
solve would be the questions as to what ought to be the
fair or equitable relationships that ought to properly ob-
tain, at the primary rule level, between the various play-
ers in cases where transboundary harm had in fact been
caused.

6. As to the relationships that should obtain at the pri-
mary rule level in the matter of compensation for trans-
boundary harm, there was a variety of possibilities that
the Commission would need to examine before making
its final recommendations. A number had already been
suggested by previous speakers: (a) the proposal that the
criteria to be applied in determining whether or not due
diligence had been exercised in a particular case should
include consideration of whether or not the operator had
been adequately insured against all possible harm; (b) it
had also been proposed that, in certain circumstances,
there should be a presumption in favour of the affected
State; (c) there was also the very interesting proposal
made by the Special Rapporteur in draft article 93

whereby there would be an obligation on the State of ori-
gin to provide compensation for the harm caused, but the
actual amount of compensation would be the subject of
good faith negotiations between the parties: a proposal
that had been noted very favourably, as being an inter-
esting example of the combination of hard and soft law,
by Professor Oscar Schachter, well-known to a number
of members of the Commission and a distinguished
authority in writings on the developing law of the envi-
ronment; and (d) there was the further question, as well,
as to what the respective roles of the State of origin and
the operator, in the compensatory modalities, should be:
in this connection, mention had already been made dur-
ing the discussion of the difficult position of the devel-
oping countries which were desperately trying to indus-
trialize but lacked the necessary infrastructure to
administer what might be unduly sophisticated require-
ments. In the same context, some thought should be
given to the role of industry-wide mechanisms for the
funding of compensation, which had enjoyed remarkable
success in the field of marine oil pollution. There would
also, of course, be other possibilities that the Commis-
sion would need to consider carefully.

7. As to the specific provisions of the articles pro-
posed, which had already been the subject of observa-
tions by earlier speakers, he would not comment, save to
raise one particular matter which, it seemed to him,
would need to be clarified. For preventive purposes, con-
sultations and other interaction would take place be-
tween the State of origin and a State that might possibly
be harmed. If a foreseen risk did materialize, would the
State which suffered harm or its nationals be deemed to
have had knowledge of, and to have acquiesced in, the
possibility of the occurrence of transboundary harm? If
so, would that in any way diminish their standing as
claimants? Presumably that was not the intention, but the
point could perhaps be resolved through drafting.

8. The overall scheme for preventive measures, as
foreseen by the Special Rapporteur in his ninth report,
rested on the requirements that prior authorization

2 See Yearbook... 1992, vol. II (Pan Two), p. 51, paras. 341-349.

3 For the text, see Yearbook... 1990, vol. II (Part One), p. 106,
document A/CN.4/428 and Add.l, annex.
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should be obtained from the State within whose jurisdic-
tion the risk-producing activity was to be conducted; that
the preconditions for such authorization should be a
transboundary impact assessment and, where necessary,
notification and consultations with States likely to be af-
fected; and that preventive measures commensurate with
the risk foreseen should be taken. Those requirements
would, in his own view, provide the necessary founda-
tion for the Commission's further work.

9. Given the uncertainties inherent in the Commis-
sion's decision in 1992 about the scope of the draft arti-
cles, it was remarkable that the Special Rapporteur had
been able to respond as he had done in his ninth report.

10. The CHAIRMAN, speaking as a member of the
Commission, said that, at one stage, he had thought the
Commission had agreed on an approach that could have
resulted in a set of some 20 draft articles, with the main
emphasis on transboundary harm, although particularly
risky activities would have required special duties of
prevention. Had the Commission proposed such articles,
it had seemed to him at the time, it would have been re-
sponding to the wishes of the overwhelming majority of
the international community. In the event, that view had
not prevailed and, at the previous session, the Commis-
sion had adopted the approach the Special Rapporteur
had followed in his ninth report. Accordingly, he merely
wished to support the proposal that the new articles
should be referred to the Drafting Committee, and that
the Committee should consider forming a working group
to decide how to deal with the articles already before it,
and with the topic in general, and to report back to the
Commission later in the session.

11. Mr. VILLAGRAN KRAMER said he had noted
with interest the reference made by Mr. de Saram to the
concepts of soft and hard law. Without in any way criti-
cizing those concepts, he was a little concerned about
their application to the area of the law with which the
Commission was now concerned. It would be preferable
not to speak of concepts that might weaken the position
the Commission hoped to build up. In particular, it might
perhaps be advisable to clarify the concept of soft law in
order to ascertain whether or not it had a place in the
area of the law under consideration.

12. The CHAIRMAN, noting that there were no fur-
ther speakers on the item, said that the Special Rappor-
teur would sum up the debate at a later meeting.

Mr. Barboza took the Chair.

State responsibility (A/CN.4/446, sect. C, A/CN.4/
453 and Add.1-3,4 A/CN.4/L.480 and Add.l,
ILC(XLV)/Conf.Room Doc.l)

[Agenda item 2]

to the Drafting Committee, dispute settlement provisions
proposed by Mr. Riphagen, the previous Special Rappor-
teur.5 Under those provisions, if a dispute arose between
an injured State and a wrongdoing State, after the latter
had resorted to countermeasures, the parties would have
to seek a solution "through the means indicated in Arti-
cle 33 of the Charter of the United Nations". That was,
of course, without prejudice to any rights and obligations
regarding settlement that might be in force between the
parties. Failing a solution under Article 33 of the Char-
ter, three kinds of procedures were contemplated in arti-
cle 4, subparagraphs (a), (b) and (c), as proposed by Mr.
Riphagen.6 Subparagraph (a) provided that any dispute
arising with regard to the prohibition of countermeasures
which involved the violation of a peremptory norm of
international law—in other words of jus cogens—could
be submitted unilaterally by either party to ICJ for a de-
cision. Subparagraph (b) likewise provided for unilateral
application to the Court in the case of any dispute con-
cerning the "additional rights and obligations" envis-
aged as the special consequences of crimes, as distinct
from the consequences of delicts. Subparagraph (c) dealt
with the more general category of disputes concerning
the application or interpretation of the provisions of arti-
cles 9 to 13 of part 2, proposed by Mr. Riphagen,7 relat-
ing to the regime of countermeasures. With regard to
those disputes, either party was entitled under subpara-
graph (c) to resort to a conciliation procedure—provided
for in an annex to the articles—by submitting a request
to that effect to the Secretary-General of the United Na-
tions. As he was not ready at that stage to make definite
suggestions with regard to what subparagraph (b) termed
"additional rights and obligations" attaching to the in-
ternationally wrongful acts contemplated in article 19 of
part 1 of the draft, he had not, for the time being, con-
cerned himself with the settlement provisions covering
crimes, in other words, with subparagraph (b) of article 4
as proposed by Mr. Riphagen. The proposals set forth in
the fifth report were therefore mainly concerned with the
hypothesis dealt with by his predecessor in article 4, sub-
paragraph (c). The jus cogens hypothesis dealt with in
subparagraph (a) of that article, was implicitly covered
by all those proposals.

14. It was clear from the 1985 and 1986 debates in the
Commission and in the Sixth Committee that there was
general support for the solution offered by subparagraph
(c) and related provisions. That support had been seen in
the notion that any settlement provision in part 3 of the
draft should be of such a nature as not to affect directly
the faculte or right of the injured State to resort to coun-
termeasures, as also with regard to the idea that the con-
ciliation procedure introduced in part 3, as proposed by
Mr. Riphagen, should come into operation, on a unilat-
eral initiative, only when a countermeasure had been

FIFTH REPORT OF THE SPECIAL RAPPORTEUR

13. Mr. ARANGIO-RUIZ (Special Rapporteur), intro-
ducing his fifth report (A/CN.4/453 and Add.1-3), re-
minded the Commission that, in 1985 and 1986, the
Commission had considered, and subsequently referred

Reproduced in Yearbook... 1993, vol. II (Part One).

5 For the texts of draft articles 1 to 5 and the annex of part 3 pro-
posed by the previous Special Rapporteur, see Yearbook... 7956, vol.
II (Part Two), pp. 35-36, footnote 86.

6 Ibid.
7 For the texts of draft articles 6 to 16 of part 2, referred to the

Drafting Committee, see Yearbook... 1985, vol. II (Part Two), pp.
20-21, footnote 66.

8 For the texts of articles 1 to 35 of part 1, provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.
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adopted and the target State, as it were, had raised objec-
tions on that score.

15. Particularly important was the general agreement
that the mandate of the conciliation commission should
not be confined to any given controversial issue relating
to the lawfulness of the countermeasure in question. Ac-
cording to the 1986 proposal, as accepted by the Com-
mission, the conciliation commission should deal with
any question, of fact or of law, that might be relevant un-
der the future convention on State responsibility,
whether in part 1 or part 2 of the articles.

16. There had also been general agreement in the
Commission, though some dissenting voices had been
heard, on the possibility of unilateral application for ju-
dicial settlement by ICJ of any dispute as to whether or
not a particular countermeasure was in conformity with a
peremptory norm of international law. That was a lim-
ited area, however, and one with which he was not con-
cerned for the time being.

17. With regard to the most frequent hypothesis,
namely, one involving any other question arising under
the law of State responsibility between the injured State
and the wrongdoing State following the adoption of a
countermeasure, the Commission had shown itself to be
generally satisfied with the proposed conciliation
procedure. It had not contemplated either arbitration or
judicial settlement—the only procedures that would lead
to a legally binding settlement. In practical terms, the
only defence against abusive and unjustified counter-
measures was, according to the Commission's decision
to refer part 3 to the Drafting Committee, a non-binding
report by a conciliation commission.

18. Notwithstanding the extent of the agreement in the
Commission on those solutions, far more advanced solu-
tions should be considered. Members might recall how
the very definite drawbacks of having to rely on unilat-
eral countermeasures to secure compliance with interna-
tional obligations had been stressed in both the third and
the fourth reports9 and also in a number of statements
made in the Commission in 1991 and 1992. Indeed, at
the Commission's previous session, some members had
even questioned the desirability of including provisions
that would codify a legal regime of unilateral counter-
measures. His immediate response had been that the way
to remedy the drawbacks of countermeasures was not for
the Commission to close its eyes to a practice of custom-
ary law which in fact called for express regulation
through the codification and progressive development of
international law. The remedy was to adopt in part 3
more advanced, more effective dispute settlement provi-
sions so as to ensure that impartial third-party proced-
ures could always be available in the event of unjusti-
fied, disproportionate or otherwise non-lawful
countermeasures. That point was developed in the fifth
report, in chapter I, section B.

19. The correctness of such an approach had been con-
firmed beyond any doubt by the debate in the Sixth

9Third report: Yearbook... 1991, vol. II (Part One), document
A/CN.4/440 and Add. 1; fourth report: Yearbook... 7992, vol. II
(Part One), document A/CN.4/444 and Add. 1-3; these reports were
considered by the Commission at its forty-fourth session (see Year-
book. .. 1992, vol. II (Part Two), p. 19, paras. 117 el seq.).

Committee at the forty-seventh session of the General
Assembly, as reflected in the excellent topical summary
(A/CN.4/446). Views expressed in the Sixth Committee
on the subject were also summarized in chapter I, section
B, of his report. In that connection, he wished to stress
the positive, beneficial effects that could not fail to de-
rive from the adoption of a set of really effective dispute
settlement obligations as an integral part of—and not
merely as a protocol to—a convention on State respons-
ibility, effects that were discussed in chapter I, section C,
of the report.

20. The title of section D of the report should read
"Recommended solutions" and, as explained in section
D.I, the reference to settlement procedures in arti-
cle 12,10 now before the Drafting Committee, covered
only those procedures which might be available to the
parties, namely, a given injured State and a given wrong-
doer, at the time the injured State wanted cessation and
reparation and was considering whether to resort to
countermeasures in order to obtain them. The fourth re-
port had been sufficiently explicit on that score and, in
particular, on the question of "availability", and the
matter had been further clarified in the debate at the pre-
vious session. The main point about article 12, para-
graph 1 (a), was that it referred, in addition to the vague
and usually less than effective general settlement obliga-
tions deriving from Article 33 of the Charter of the
United Nations or similar provisions, to such more effec-
tive obligations as might exist for the injured State and
the wrongdoer in each concrete case. The reference was
obviously to general treaties and clauses envisaging con-
ciliation, arbitration and judicial settlement—such pro-
cedures to be resorted to either by ad hoc agreement or
by unilateral application. He did not propose to go fur-
ther into the matter at the present stage, but wished only
to stress that the procedures in question were available to
the injured State regardless of a State responsibility con-
vention and should be used before that State resorted to
countermeasures, as a precondition of their lawfulness.
Article 12, in other words, only referred to such pro-
cedures and to the international texts under which they
might be made available to any injured State. Article 12,
paragraph 1 (a), did not directly create any obligation for
the injured State to resort to given dispute settlement
means, except, of course, in the sense of making
their implementation—if available—a precondition for
countermeasures.

21. The problem to be resolved in part 3 was a differ-
ent one. It concerned, precisely, the settlement obliga-
tions to be set forth anew by way of, as it were, a "gen-
eral arbitration clause" of the draft articles themselves.
Such settlement obligations would be created by part 3
of the draft articles and eventually by part 3 of a future
convention on State responsibility. The procedures
would complement, supersede or tighten any obligations
otherwise existing between the injured State and the
wrongdoing State in any given case of an alleged breach
of international law.

22. With regard to such obligations, two kinds of ap-
proaches were theoretically conceivable. One was what

10 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.
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might be described as a maximalist or ideal approach,
the other being a minimalist one.

23. The maximalist solution would be to eliminate or
reduce the difficulties inherent in relying on any more or
less effective dispute settlement arrangements existing
between the parties, or which the parties might conclude
in a given case. As was explained in detail in the report,
the way to attain that objective would be to replace pro-
visions which merely referred to dispute settlement obli-
gations deriving from sources other than a convention on
State responsibility, as was the case with article 12, para-
graph 1 (a), by provisions directly setting forth the obli-
gation to exhaust given procedures as a condition of re-
sort to countermeasures.

24. Recognizing that such a solution might not be ac-
ceptable to the majority of members, he also proposed:
(a) to leave draft article 12, paragraph 1 (a), as it stood,
namely as a provision referring to, and not creating, set-
tlement obligations; and (b) to strengthen in part 3 the
non-binding conciliation procedure proposed in 1986 by
adding arbitration and judicial settlement procedures
without, however, directly affecting the injured State's
prerogative to take countermeasures. That prerogative
would, as it were, exist only in the mind of the injured
State, which would know in advance that resort to a
countermeasure exposed it to the risk of third party veri-
fication of the lawfulness of its reaction. He would none
the less welcome suggestions for steps in the direction of
the more advanced "maximalist" solution, which, ideal-
ly, would be his first choice.

25. As to the solution recommended in the report,
namely a three-step third party dispute settlement pro-
cedure which would come into play only after a
countermeasure had been resorted to by an injured State
allegedly in conformity with draft articles 11 and 12 of
part 2 n and after a dispute had arisen with regard to its
justification and lawfulness, he referred members to the
draft articles set out in section F of the report, which
read:

PART 3

Article 1. Conciliation

If a dispute which has arisen following the adoption by the al-
legedly injured State of any countermeasures against the allegedly
lawbreaking State has not been settled by one of the means re-
ferred to a in article 12, paragraph 1 (a), or has not been submit-
ted to a binding third-party settlement procedure within [four]
[six] months from the date when the measures have been put into
effect, either party [to the dispute] is entitled to submit it to a con-
ciliation commission in conformity with the procedure indicated
in the annex to the present articles.

Article 2. Task of the Conciliation Commission

1. In performing the task of bringing the parties to an agreed
settlement, the Conciliation Commission shall:

(a) examine any question of fact or law which may be relevant
for the settlement of the dispute under any part of the present ar-
ticles;

(b) where appropriate, order, with binding effect:

(i) the cessation of any measures taken by either party against
the other;

(ii) any provisional measures of protection it deems necessary;

Ibid.

(c) resort to any fact-finding it deems necessary for the deter-
mination of the facts of the case, including fact-finding in the ter-
ritory of either party.
2. Failing conciliation of the dispute, the Commission shall sub-
mit to the parties a report containing its evaluation of the dispute
and its settlement recommendations.

Article 3. Arbitration

Failing the establishment of the Conciliation Commission pro-
vided for in article 1 or failing an agreed settlement within six
months following the report of the Conciliation Commission,
either party is entitled to submit the dispute for decision, without
special agreement, to an arbitral tribunal to be constituted in con-
formity with the provisions of the annex to the present articles.

Article 4. Terms of reference of the Arbitral Tribunal

1. The Arbitral Tribunal, which shall decide with binding effect
any issues of fact or law which may be of relevance under any of
the provisions of the present articles, shall operate under the rules
laid down or referred to in the annex to the present articles and
shall submit its decision to the parties within [six] [ten] [twelve]
months from the date of [completion of the parties' written and
oral pleadings and submissions] [its appointment].

2. The Arbitral Tribunal shall be entitled to resort to any fact-
finding it deems necessary for the determination of the facts of the
case, including fact-finding in the territory of either party.

Article 5. Judicial settlement

The dispute may be submitted to the International Court of
Justice for decision:

(a) by either party:

(i) in case of failure for whatever reason to set up the Arbitral
Tribunal provided for in article 4, if the dispute is not set-
tled by negotiation within six months of such failure;

(ii) in case of failure of the said Arbitral Tribunal to issue an
award within the time-limit set forth in article 4;

(b) by the party against which any measures have been taken
in violation of an arbitral decision.

Article 6. Exces de pouvoir or violation of fundamental
principles of arbitral procedure

Either party is entitled to submit to the International Court of
Justice any decision of the Arbitral Tribunal tainted with exces de
pouvoir or departing from fundamental principles of arbitral pro-
cedure.

ANNEX

Article I. Composition of the Conciliation Commission

Unless the parties concerned agree otherwise, the Conciliation
Commission shall be constituted as follows:

The Commission shall be composed of five members. The par-
ties shall each nominate one commissioner, who may be chosen
from among their respective nationals. The three other commis-
sioners shall be appointed by agreement from among the nation-
als of third States. These three commissioners must be of different
nationalities and must not be habitually resident in the territory
nor be in the service of the parties. The parties shall appoint the
President of the Commission from among them.

Vacancies which may occur as a result of death, resignation or
any other cause shall be filled within the shortest possible time in
the manner fixed for the nominations.

If the appointment of the commissioners to be designated
jointly is not made within the period for making the necessary ap-
pointments, the appointment shall be entrusted to a third State
chosen by agreement between the parties, or on request of the
parties, to the President of the General Assembly of the United
Nations, or, if the latter is not in session, to the last President.

If no agreement is reached on either of these procedures, each
party shall designate a different State, and the appointment shall
be made in concert by the States thus chosen.
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If, within a period of three months, the two States have been
unable to reach an agreement, each of them shall submit a num-
ber of candidates equal to the number of members to be ap-
pointed. It shall then be decided by lot which of the candidates
thus designated shall be appointed.

In the absence of agreement to the contrary between the par-
ties, the Conciliation Commission shall meet at the seat of the
United Nations or at some other place selected by its President.

The Conciliation Commission may in all circumstances request
the Secretary-General of the United Nations to afford it his assis-
tance.

The work of the Conciliation Commission shall not be con-
ducted in public unless a decision to that effect is taken by the
Commission with the consent of the parties.

In the absence of agreement to the contrary between the par-
ties, the Conciliation Commission shall lay down its own proced-
ure, which in any case must provide for both parties being heard.
In regard to inquiries, the Commission, unless it decides unani-
mously to the contrary, shall act in accordance with the provisions
of Part HI of the Hague Convention for the Pacific Settlement of
International Disputes of 18 October 1907.

In the absence of agreement to the contrary between the par-
ties, the decisions of the Conciliation Commission shall be taken
by a majority vote, and the Commission may only take decisions
on the substance of the dispute if all members are present.

Article 2. Task of the Conciliation Commission

1. The tasks of the Conciliation Commission shall be to elucidate
the question hi dispute, to collect with that object all necessary in-
formation by means of inquiry or otherwise, and to endeavour to
bring the parties to an agreement. It may, after the case has been
examined, inform the parties of the terms of settlement which
seem suitable to it, and lay down the period within which they are
to make their decision.

2. At the close of the proceedings, the Commission shall draw up
a prods-verbal stating, as the case may be, either that the parties
have come to an agreement and, if need arises, the terms of the
agreement, or that it has been impossible to effect a settlement. No
mention shall be made in the proces-verbal of whether the Com-
mission's decisions were taken unanimously or by a majority vote.

3. The proceedings of the Commission must, unless the parties
otherwise agree, be terminated within six months from the date on
which the Commission shall have been given cognizance of the
dispute.

4. The Commission's proces-verbal shall be communicated with-
out delay to the parties. The parties shall decide whether it shall
be published.

Article 3. Composition of the Arbitral Tribunal

1. The Arbitral Tribunal shall consist of five members. The par-
ties shall each nominate one member, who may be chosen from
among their respective nationals. The two other arbitrators and
the Chairman shall be chosen by common agreement from among
the nationals of third States. They must be of different national-
ities and must not be habitually resident in the territory nor in the
service of the parties.

2. If the appointment of the members of the Arbitral Tribunal is
not made within a period of three months from the date on which
one of the parties requested the other party to constitute an arbi-
tral tribunal, a third State, chosen by agreement between the par-
ties, shall be requested to make the necessary appointments.

3. If no agreement is reached on this point, each party shall des-
ignate a different State, and the appointments shall be made in
concert by the States thus chosen.

4. If, within a period of three months, the two States so chosen
have been unable to reach an agreement, the necessary appoint-
ments shall be made by the President of the International Court
of Justice. If the latter is prevented from acting or is a national of
one of the parties, the nominations shall be made by the Vice-
President If the latter, is prevented from acting or is a national of
one of the parties, the appointments shall be made by the oldest
member of the Court who is not a national of either party.

5. Vacancies which may occur as a result of death, resignation
or any other cause shall be filled within the shortest possible time
in the manner fixed for the nominations.

6. The parties shall draw up a special agreement determining
the subject of the dispute and the details of the procedure.

7. In the absence of sufficient particulars in the special agree-
ment regarding the matters referred to in the preceding article,
the provisions of the Hague Convention for the Pacific Settlement
of International Disputes of 18 October 1907 shall apply so far as
is necessary.

8. Failing the conclusion of a special agreement within a period
of three months from the date on which the Tribunal was consti-
tuted, the dispute may be brought before the Tribunal by an ap-
plication by either party.

9. If nothing is laid down in the special agreement or no special
agreement has been made, the Tribunal shall apply, subject to the
present articles, the rules in regard to the substance of the dispute
enumerated in article 38 of the Statute of the International Court
of Justice. In so far as there exists no such rule applicable to the
dispute, the Tribunal shall decide ex aequo et bono.

The three steps of the proposed procedure—conciliation,
arbitration, and judicial settlement—were described in
chapter I, section D.

26. The proposed system had three essential features
which should perhaps be emphasized. The main feature
was that, failing an agreed settlement between the parties
at any stage, the system would—without significantly
hampering the parties' choices as to other possible settle-
ment procedures—lead to a binding settlement. The two
important limitations which, in his view, ought to be
placed on the parties' choice were specified in chapter I,
section D. The second essential feature of the proposed
solution, and surely the most important in terms of feas-
ibility, was the fact that the settlement procedures to be
included in the draft articles would not be of such a na-
ture as to curtail directly, in any significant measure, the
injured State's prerogative to resort to countermeasures
against a State which it believed had acted in breach of
one of its rights. The lawfulness of the resort to counter-
measures remained, of course, subject to such basic con-
ditions as the existence of a wrongful act, its attribution
to a given State and the other conditions and limitations
laid down in draft articles 11 to 14 of part 2.12 Assessing
whether a proposed countermeasure was in keeping with
such conditions and limitations would, in principle, re-
main a prerogative to be exercised unilaterally, although
at its own risk, by the injured State itself, subject to any
agreement to the contrary between the parties. The pro-
posed procedures would be activated only after the in-
jured State had made such determinations and had acted
on them, and the purpose would be to settle, in a timely
and effective fashion, any differences between the par-
ties to the responsibility relationship, including, natu-
rally, any relevant questions of fact or law under any of
the articles on State responsibility. The third feature was
that, although the envisaged procedures would only
come into play with regard to a dispute arising subse-
quent to the adoption of a countermeasure, they would
inevitably have to cover not just the lawfulness of the
countermeasure in a narrow sense, namely under draft
articles 11 to 14 of part 2, but any question of law or fact
in dispute between the parties. The envisaged procedures
would thus deal not just with questions such as prior de-

12 Ibid.
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mand (art. 11), prior notification and prior exhaustion of
available settlement means (art. 12) or proportionality
(art. 13), but they would also deal with the existence of a
wrongful act, its attribution to the wrongdoing State or
any circumstances excluding wrongfulness: matters cov-
ered by part 1 of the draft.

27. One further point deserved to be stressed so that
there was no possibility of misunderstanding. The "trig-
gering mechanism" of the settlement obligations de-
volving on the parties under part 3 of the draft proposed
in the fifth report was neither an alleged breach of a pri-
mary or secondary rule nor a dispute that might arise
from the contested allegation of such a breach; it could
only be a dispute arising from contested resort to a coun-
termeasure by. an allegedly injured State or, possibly, re-
sort to a counter-reprisal by the opposite side. The first-
instance evaluation of the existence of such a dispute,
and consequently of the triggering conditions, would be
made by the proposed conciliation commission.

28. The difference between the "triggering mecha-
nism" represented by a dispute in the present proposal,
on the one hand, and that represented by the far more
difficult concept of "objection" in the 1986 proposal, on
the other, was obvious. The recommended system af-
forded the advantage that resort to a third-party proced-
ure by an allegedly wrongdoing State which had been
the target of a countermeasure would not follow upon a
mere objection to an intended and notified countermeas-
ure: it could take place only after the countermeasure
had actually been put into effect. Thus, although more
advanced in conception and more effective in curbing
abuses of countermeasures, the proposed solution would
in fact be more respectful of customary practices.

29. Another noteworthy feature would be the role that
the proposed dispute settlement mechanism would per-
form within the framework of the State responsibility re-
lationship. Although, as already stated, the mechanism
would not directly preclude resort to countermeasures by
an injured State at its own risk, the availability of the
system was designed to have a sobering effect on an in-
jured State's decision to resort to countermeasures. At
the same time, it would not be the kind of system for
suspending unilateral action that was found in other ILC
drafts, such as the draft articles on the law of the non-
navigational uses of international watercourses.13 Within
the framework of the dispute settlement system proposed
for the present topic, the countermeasure would not be
suspended at all, except by an order of a third-party body
after the initiation of a settlement procedure. The only
disincentive would be, in the mind of the injured or al-
legedly injured State, which, it was to be hoped, would
be induced to exercise the highest circumspection in
weighing up the necessity for, and lawfulness of, any
countermeasure envisaged.

30. It was indispensable to stress that although the pro-
posed part 3 of the draft envisaged three steps (concili-
ation, arbitration and recourse to ICJ), all three steps
would not necessarily have to be pursued in every case.
Arbitration was only envisaged for the case where the
parties failed to agree following a conciliation commis-

sion's report; and ICJ would only come into the picture
in case of failure of arbitration or in case of a challenge
to the award for important reasons. The Commission
should not be misled into fearing that the envisaged pro-
cedures would necessarily be protracted. In most cases a
solution would be reached more expeditiously than
would otherwise be the case.

31. He had gone to some lengths in explaining the ob-
ject, meaning and implications of the proposed draft arti-
cles because, in view of the somewhat "conservative"
positions taken on the matter in the Commission in 1985
and 1986, he deemed it indispensable to be as thorough
as possible. He would be pleased to provide any clarifi-
cation still required. He trusted that the discussion would
result in improvements to both the form and the sub-
stance of the proposed articles and thus modify the
choice, motivated by prudence, that he had made in set-
ting aside—as theoretically ideal but too unrealistic—the
alternative "maximalist" solution, namely, the one that
would consist in subjecting resort to any countermeasure
by an injured State to the existence of an arbitral or judi-
cial announcement and the refusal of the wrongdoing
State to comply. That would, without doubt, be the best
solution, and he hoped that some members might prefer
it.

32. Chapter I, section E, of the report contained a brief
review of the policy which had thus far prevailed in the
Commission with regard to the dispute settlement provi-
sions of its drafts, a policy which he did not approve.
The review was followed by an illustration of some of
the new trends which were discernible in the attitudes of
States and appeared to be more promising, in terms of
the United Nations Decade of International Law,14 than
the attitudes manifested by the same States in the rela-
tively recent past. Section E also stressed the need for
the Commission to view the elaboration of part 3 of the
draft as a valuable opportunity seriously to advance the
cause of the rule of law in the inter-State system. By
adopting a suitably effective settlement system, the
Commission would serve two vital purposes. The first
and immediate purpose was to add a correction to the ru-
dimentary system of unilateral reactions represented by
countermeasures, however strictly they were regulated.
The Commission should make an indispensable contri-
bution to cutting down the inequalities among the mem-
bers of the "inter-State system", which term more accu-
rately reflected the current reality than did the term
"international community".

33. Another equally important reason for adopting
part 3 was to help bridge a striking legal gap: the ab-
sence of real procedural obligations for States in the mat-
ter of dispute settlement. At the national level, such
problems were covered by the judiciary, but judges were
rarely used in the inter-State system.

34. Lastly, the Commission must stop assuming that
States would not approve more advanced commitments
or make use of procedures for the settlement of disputes.
It must tell Governments, which it served uti universi, as
a whole (and probably with their peoples), but not uti
singuli, what it considered to be the minimalist require-

13 For the text of the draft articles provisionally adopted on first
reading, see Yearbook... 1991, vol. II (Part Two), pp. 66-70. 14 Proclaimed by the General Assembly in its resolution 44/23.
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ments, and it should let Governments take responsibility
for accepting or rejecting them.

35. Mr. PELLET said that in an ideal world, where
States were guided by the rule of law not only internally
but also internationally, the Special Rapporteur's coher-
ent thesis would appear to be self-evident. As States
were bound by law, it would be "normal" that they
should accept the judgement of an impartial third party
to resolve their disputes. The establishment of an obliga-
tory mechanism in an area of such crucial importance to
international law as State responsibility would represent
enormous progress.

36. Unfortunately, the international community was
not built on the same model as the State, where the judge
was the guarantor of the legal order and the State ac-
cepted the law as interpreted by the judge. In the interna-
tional community, on the contrary, each sovereign State
assessed the legality of its own conduct and that of its
partners. In those conditions, the very principle of State
responsibility for internationally wrongful acts, the prin-
ciple of the prohibition of the use of force and the obli-
gation to seek a peaceful settlement of disputes consti-
tuted spectacular advances. He agreed with the Special
Rapporteur that such progress was not sufficient, but it
was important to distinguish between what was desirable
and what was possible.

37. Even if the Special Rapporteur presented his posi-
tion as being minimalist, he was actually proposing a
revolution. States that ratified such an instrument would
be bound to accept conciliation, and the conciliation
commission would have a number of decision-making
powers; if conciliation failed, arbitration would be com-
pulsory, and if the arbitral tribunal in turn failed to issue
an award or if the award was not respected, ICJ would
then be competent. All that would cause a great upheaval
in the international legal order.

38. The idea of binding conciliation was not new, but
the proposal to confer extensive decision-making powers
on a conciliation commission robbed the distinction be-
tween conciliation and arbitration of part of its sub-
stance. That would be the case if draft article 2, para-
graph 1 (£), of part 3 was adopted, as the result was
conciliation that not only would be binding but would
also have legally binding results, something that would
go against the fundamental principle of the freedom to
choose the means of settling a dispute.

39. The Special Rapporteur's proposed mechanism
was intended to apply only to the settlement of disputes
concerning State responsibility. But as all internationally
wrongful acts engaged a State's international respons-
ibility, most legal disputes between States raised the
question of responsibility. Therefore, if the Special Rap-
porteur's proposed mechanism was adopted, notwith-
standing his minimalist approach, it would alter the very
nature of international law. Every dispute would become
justiciable. That again would be a revolution. By seeking
to achieve too much at once, even those States that were
favourably disposed towards such a mechanism would
baulk.

40. Incidentally, in chapter I, section E.3, of the fifth
report a term was used that he had not noticed during the
Commission's discussions: "counter-reprisals". The
mechanism would be applicable to the entire law of State

responsibility, and especially to countermeasures. But in
reality, most of the report was devoted to countermeas-
ures, especially—and that was particularly serious—
draft article 1, despite what was said concerning legal
disputes involving the interpretation or the application of
any of the articles on State responsibility. The compe-
tence of the tribunal and of ICJ was linked to that start-
ing point. Thus, the whole of part 3, as currently drafted,
concerned countermeasures. The Special Rapporteur's
oral introduction did not dispel his reservations on that
point. He was in favour of a part 3 dealing with the set-
tlement of disputes, but that mechanism should cover the
entire draft, and it was even possible to imagine making
a distinction between different disputes, according to the
problem involved. The Commission was not forced to
make one draft applicable to all problems of responsibil-
ity: some problems were more ripe for a settlement of
disputes than were others. In particular, disputes on in-
ternational crimes, as defined in article 19 of part 1 of
the draft,15 could be subject to a more binding regime
than other subjects. On that point, he had his reservations
on the title of chapter II of the fifth report: crimes were
not a category of delicts. On the contrary, crimes and de-
licts were two distinct categories of internationally
wrongful acts. He shared what appeared to be the Spe-
cial Rapporteur's intuition that crimes should be the sub-
ject of a regime for the settlement of disputes distinct
from the regime applicable to delicts.

41. The same should probably hold true for counter-
measures. He liked the idea which emerged from draft
article 2 that the body before which the dispute was
brought should be able to take provisional measures of
protection, it being understood, however, that in that
case one could no longer speak of conciliation in the
strict sense; yet it could be acceptable for a sui generis
body to have conciliation power for the substance of the
problem and decision-making power for the provisional
measures of protection. Even such a regime would have
little chance of being adopted by States and could only
be envisaged in an additional protocol or in a special ar-
ticle subject to the approval of States by an optional dec-
laration separate from the ratification of the future con-
vention. Therefore, it was best not to rely solely on the
settlement of disputes to limit and give shape to counter-
measures.

42. It was his impression that the Special Rapporteur
wanted to balance the relative vagueness on that point in
part 2 by binding provisions on the settlement of dis-
putes. In his view, countermeasures must be accompa-
nied by strict rules making it clear that resort could be
had to countermeasures only if no other more orthodox
method could be used. Envisaging a more binding spe-
cial regime for the settlement of disputes relating to
countermeasures could not act as an excuse for not
specifying the rules applicable to countermeasures and
especially for not indicating what was meant by the ne-
cessity of countermeasures in part 2, in particular in draft
article 1116. If that was not done, he did not see how con-
ciliators or judges could limit excesses. The legislature
was not bound by positive law, but that was not true for
judges. If resort to countermeasures was not subject to

15 See footnote 8 above.
16 See footnote 10 above.
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strict conditions under part 2, it was not apparent how
even an advanced regime for the settlement of disputes
would enable the arbitrator or ICJ to restrict the use of
countermeasures.

43. The Special Rapporteur's proposal departed so
much from existing law that he doubted whether they
were realistic or even compatible with the Commission's
mandate of progressively developing the law, rather than
changing it radically. Therefore, he did not favour send-
ing the draft articles to the Drafting Committee. In his
view, there were limits to what was possible. First, the
Commission must attach to the articles on State respon-
sibility proposals on the settlement of disputes. Sec-
ondly, concerning international crimes (part 1, art. 19), a
regime similar to the one proposed by the Special Rap-
porteur could be envisaged, although probably only in an
optional protocol to the future convention. Thirdly, for
other disputes, he did not believe it was possible to go
beyond the stage of binding conciliation in the manner
provided for under article 66 of the Vienna Convention
on the Law of Treaties. That would not be a bad out-
come at all, since it concerned international responsibil-
ity, namely the fundamental mechanism regulating all
international law. Even there, success was not assured.
To cite an example, a number of States had fought in
CSCE against a mechanism for binding conciliation un-
der the Convention on Conciliation and Arbitration
within the CSCE17 which those States had not signed.
That was merely an instance of simple binding concili-
ation in a regional framework, and it showed how far the
international community still had to go before a truly
binding mechanism for the settlement of disputes could
be agreed upon in such a sensitive and fundamental area.
Fourthly, the Commission might envisage drafting an-
other additional protocol or clause on binding arbitra-
tion, but it would only be realistic if the protocol or
clause was optional. Fifthly, concerning disputes on
countermeasures, it might be possible to give the compe-
tent organ, whether an arbitral tribunal or a conciliation
commission, the power to decide binding provisional
measures of protection for the parties to the dispute. But
again, he did not think that it could be imposed on
States. States must be asked to approve it, either by a
declaration or by ratifying a separate protocol.

44. The Commission should draw the attention of the
Sixth Committee to that point and should ask Govern-
ments to express their views, either in the Sixth Commit-
tee or, preferably in writing, not so much on the appro-
priateness of a regime for settling disputes as on the
mechanism proposed by the Special Rapporteur or on al-
ternatives that the Commission might envisage.

45. Mr. ARANGIO-RUIZ (Special Rapporteur) said it
was unacceptable that Mr. Pellet had attributed to him
ideas that he had not proposed. He therefore wished to
clear up certain ambiguities that might lead other mem-
bers astray.

46. The reference in draft article 2, paragraph 1, to the
conciliation commission "bringing the parties to an
agreed settlement" meant conciliation, and nothing
more. It was perfectly clear both in draft article 2, in his

report and in his statement that the conciliation commis-
sion did not have the power to decide on the merits of
the dispute with binding effect. The conciliation com-
mission's report would be no more than a recommenda-
tion of a solution for the parties to accept or refuse. A
settlement would only come about by an agreement be-
tween the parties—as in the most traditional forms of
conciliation. The only points on which he proposed a de-
parture from the usual pattern of a conciliation commis-
sion was the possibility of its ordering, where appropri-
ate, with binding effect, the cessation of any measures
taken by either party, provisional measures of protection,
and fact-finding. Mr. Pellet had clearly misrepresented
his views.

47. There might be a slight ambiguity in draft arti-
cles 1 and 2 proposed in his fifth report, which the Draft-
ing Committee would certainly have to clear up, in that
the phrase in draft article 1 "If a dispute which has
arisen following the adoption by the allegedly injured
State of any countermeasures . . . " might seem to sug-
gest that the competence of the international bodies re-
ferred to in the later articles was to be restricted to ex-
amination of the narrow issue of whether or not
countermeasures were lawful, for example, under draft
articles 12 to 14 of part 2,18 that is to say, proportional-
ity, non-violation of the prohibition of force, jus cogens
and so on. He had none the less made it very clear in
more than one paragraph of his report, which had obvi-
ously been misread, assuming it had been read at all, and
again during his statement earlier, that once the proced-
ure started, although it had been set into motion after the
adoption of the countermeasure, namely following the
dispute arising from the fact that a countermeasure had
been taken, the conciliation commission was, according
to draft article 2, paragraph 1 (a), to ' 'examine any ques-
tion of fact or law which may be relevant for the settle-
ment of the dispute under any part of the present arti-
cles". In the discussion of the previous Special
Rapporteur's proposals in chapter I, section A, of the re-
port, he had suggested that his predecessor might have
failed to make it clear that he had intended the compe-
tence of the conciliation commission to cover the whole
range of problems that might arise under the law of State
responsibility including any question that might be rel-
evant under any provisions of part 1 or 2 of the draft.

48. He had wished to clarify those points so that other
members of the Commission should not be influenced by
the superficial statement they had just heard.

49. As for the idea of adding the word "necessity",
the Drafting Committee had already dealt with it and he
failed to see how such an addition would in any way af-
fect a decision by an injured State to adopt a counter-
measure.

50. It was perhaps worth specifying the meaning of the
term "counter-reprisal", as it was apparently not known.
The notion was widely recognized in the literature on in-
ternational law and referred to a situation in which a
State that was the target of reprisals—in other words, of
countermeasures—believed it was entitled, in order to
defend itself and maintain its position, to resort to
counter-reprisals, or counter-countermeasures.

17 Adopted by the CSCE Council in Stockholm in December 1992
(see document CSCE/3-C/Dec.l of 14 December 1992). 18 See footnote 10 above.
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51. There might have been a problem with the transla-
tion into French of the terminology used in the introduc-
tion to the fifth report, in which he had referred to "de-
linquencies qualified as 'crimes' of States under
article 19". If "delinquencies" had been translated as
delits, that was surely incorrect. But the previous speaker
had not been simply taking issue with terminology: he
had been accusing the Special Rapporteur of seeking to
cause a bouleversement in international law, which he
felt was ridiculous.

52. Mr. GUNEY said that, in the fifth report, the Spe-
cial Rapporteur posited an intrinsic relationship between
the settlement of disputes and the responsibility of States
and succeeded in illustrating the complexity of the prob-
lem. Even if one of his goals had been to win over the
legal and academic milieu, however, he could have
avoided devoting over half the report to an analysis of
the work done by his predecessor and of the discussion
in the Sixth Committee. A simple reference to the rel-
evant documents would have sufficed.

53. The main issue the Commission must now resolve
was whether the draft articles should include provisions
on the settlement of disputes. A number of factors
should be taken into account in making that decision.
First, States were reluctant about and fearful of submit-
ting themselves to obligatory settlement by third parties.
The Commission must therefore tread very lightly in
dealing with the issue. Secondly, whatever the mecha-
nisms envisaged for dispute settlement, they must re-
spect the principle of free choice of means for such set-
tlement. Thirdly, the nature of the procedures to be used
had to be determined—in particular, whether they were
self-executing or not. Fourthly, flexibility must be
shown in respect of reservations.

54. He agreed that a convention on State responsibility
would be ineffective without an adequate procedure for
dispute settlement. Prospects for dispute settlement had
been enhanced following the major changes in world af-
fairs recently, and a balanced solution was therefore
within sight. Yet in seeking to strike such a balance, the
goal should be to avoid diminishing the purpose and ef-
fectiveness of the future convention on State responsibil-
ity for want of appropriate procedures for the settlement
of disputes, and to prevent an unduly rigorous regime in
that area from discouraging accession to and acceptance
of the convention. Such a balance must also ensure that
priority went to the dispute settlement machinery already
in force between the parties and that the link between the
dispute settlement as outlined in the draft articles and ex-
isting systems for achieving the same goal be carefully
defined.

55. There remained some doubt about the advisability
of envisaging a legal regime of countermeasures within
the draft articles. It was still open to question whether
countermeasures were the appropriate way of forcing a
State that was allegedly guilty of an internationally
wrongful act to engage in dispute settlement or to ac-
knowledge and provide compensation for the damage it
had done. After all, recourse to countermeasures by an
injured State could result in an escalation of counter-
measures, and the way to erase the consequences of a
wrongful act surely did not lie in the commission of yet
another wrongful act. The difficulty was in the interna-
tional community's failure to establish a system to en-

sure scrupulous respect for the law. Despite the obstacles
involved, the Commission should focus on safeguards
against abuse of unilateral measures and try to find
means of strengthening such safeguards.

56. As for dispute settlement as an essential aspect of
any regime governing unilateral actions the subject de-
served serious examination by the Commission. The pur-
pose of promoting recourse to dispute settlement as a
means of making the use of countermeasures more com-
patible with the rule of law in relations between States
and of minimizing the adverse aspects of their use was to
ensure that any unilateral actions were lawful to an ac-
ceptable and necessary extent. According to the proposal
by the Special Rapporteur, exhaustion of recourse
procedures would be a parallel obligation rather than a
precondition for resorting to countermeasures. Hence,
everything would hinge on the dispute settlement ar-
rangements between the State having committed the
internationally wrongful act and the State claiming to
have been injured. In that respect, he agreed with Mr.
Pellet that a distinction should be drawn between what
was desirable and what was possible.

57. It would certainly be realistic to resolve the issue,
not within the framework of an innovative system that
broke with existing international law, but through a sim-
ple and flexible mechanism encouraging States to settle
their disputes rapidly. Within such a mechanism, settle-
ment through legal channels would be envisaged only as
a last resort, to be used with many restrictions and great
prudence. To avoid any negative impact on acceptance
of and adherence to the future convention on State re-
sponsibility, the mechanism must incorporate an "opt in,
opt out'' clause.

58. Though it was up to Governments to decide
whether to accept or reject obligations for dispute settle-
ment, at the present stage of development of the law in
that area, it would be wise to provide guidelines, and
leave the task of working out appropriate mechanisms to
the plenipotentiary conference at which a convention on
State responsibility would one day be adopted.

59. Mr. FOMBA said the report raised a number of
fundamental questions, the first being how to justify the
common practice of taking countermeasures. The Spe-
cial Rapporteur suggested two possible routes to follow,
both of which were sensible and of great interest: to en-
velop countermeasures in a sort of strait-jacket by
clearly defining the terms and limitations of their use,
and to minimize their adverse effects by establishing a
system for compulsory peaceful settlement of disputes.

60. The second fundamental question was how far the
Commission could and should go in its treatment of the
issue. The Special Rapporteur thought a major step for-
ward should be taken in the progressive development of
the law on dispute settlement and accordingly proposed
two solutions, which were set out in chapter I, section D,
of the report. The solution taking the "legislative path"
seemed preferable, for the reasons advanced by the Spe-
cial Rapporteur.

61. A third question was how to protect weak countries
from abuses on the part of powerful ones. A clear, rigor-
ous system for dispute settlement—and above all, one
that would be accessible for the poorer countries—would
have to be developed. The need for such a system was
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underscored by a consistent pattern of violation by pow-
erful States of the rights of weaker ones. France's sum-
mary expulsion in 1986 of 101 Malians, many of whom
had been in possession of valid residence permits, was a
case in point. Another case had been that of the Malian
workers seeking decent accommodation in Paris, many
of whom, including women and children, had recently
been subjected to brutal treatment, in flagrant disregard
for the most elementary human rights. Such situations
would provoke unilateral outcries, were it not for the
economic dependence of countries, such as Mali's de-
pendence on France.

62. It was therefore important to provide for a compul-
sory and effective dispute settlement mechanism under
the legal regime for State responsibility. However, hard
and fast obligations amounted to nothing if the great ma-
jority of States, namely the poorer ones, were unable to
apply them for lack of financial resources, among other
things. It was no exaggeration to say that lack of funds
could result in the denial of justice. So it had been with
the problems faced by Mali and Burkina Faso during the
settlement of their frontier dispute.19 The two parties had
requested ICJ to appoint three experts to help in mapping
out the border between them following the compromise
reached through the Court's ruling in 1986. Subse-
quently, both countries, though accepting the substance
of the ruling, had admitted to being unable to meet the
expenditure occasioned by the mapping work. A bene-
factor was finally found in the Swiss Government, which
also assisted in the search for hidden deposits in banks in
Switzerland of Malian public funds following the fall of
the Malian dictator, General Moussa Traore, in 1991.

63. So, there was clearly an urgent need to give ade-
quate and effective legal aid to developing countries. As
far as access to ICJ was concerned, there was a prec-
edent in the Secretary-General's Trust Fund to Assist
States in the Settlement of Disputes through the Interna-
tional Court of Justice. The Fund could be used to fi-
nance the drafting of legal documents, the payment of
fees, the funding of legal research and many other as-
pects of legal procedure. The only restriction was a ma-
jor one: the Fund could be used solely in connection
with a case brought before ICJ by common agreement
between the parties. That meant it could not be used in
cases of arbitration or conciliation. And a wealthy State
had only to reject such a preliminary agreement in order
to prevent a poorer State from preparing its case in the
best possible manner. That aspect of the Fund's opera-
tions should be revised. It was also necessary for a reso-
lution to be adopted by the General Assembly taking
note of the establishment of the Fund and encouraging
States to contribute to it.

64. Lastly, draft article 5, on judicial settlement,
should be worded in such a way that the right of access
of poor countries to the Fund was preserved. Financial
assistance to such countries should cover conciliation
and arbitration, as well as settlement by mutual agree-
ment. A specific provision should be incorporated con-
cerning aid to developing countries regarding access to
and application of dispute settlement procedures. A

number of sources could be taken as references, includ-
ing the Vienna Convention on the Law of Treaties.

The meeting rose at 12.55p.m.
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International liability for injurious consequences
arising out of acts not prohibited by international
law (continued) (A/CN.4/446, sect. D, A/CN.4/450,1

A/CN.4/L.487)

[Agenda item 5]

NINTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. BARBOZA (Special Rapporteur) said that he
had taken note of all the observations made by members
of the Commission on the draft articles which appeared
in his ninth report (A/CN.4/450). He agreed that it would
have been useful to incorporate in the chapter on preven-
tion some of the principles and concepts set forth in arti-
cle 3, paragraph 1, and articles 6 and 8 and also that the
concept of prevention should be linked to that of respon-
sibility in article 8, but, since those articles had been
referred to the Drafting Committee,2 that task now de-
volved upon the Committee. It had also been said that
the procedures provided for should not be too detailed
and that States wanted only a general framework of ref-
erence. One member of the Commission had even taken
the view that the chapter on prevention could be reduced
to article 14. Furthermore, several members had said that
the question of prevention ex post facto should be the
subject of different and separate articles, since preven-
tion ex post facto went further than prevention proper
and consisted of limiting or containing the harm. He had
simply followed the terminology used in most conven-
tions on civil liability, in which the word "prevention"
in fact signified prevention ex post facto. He was, how-
ever, ready to accept the principle of separate articles,

19 Frontier Dispute, Judgment, ICJ. Reports 1986, p. 554.

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 See 2300th meeting, footnote 18.
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provided that it did not affect the logical structure of the
chapter. He was particularly sympathetic to the idea of
special treatment for the developing countries—an idea
which had been stressed by several speakers—but he
noted that his proposal to devote a general article to the
matter in the section on principles had been considered
insufficient by some. Mention had also been made of the
need to ensure that such preferential treatment did not
lead to a waiver of the obligation of prevention for the
developing countries. In addition, certain practical diffi-
culties might arise as a result of the increasingly wider
gap between the newly industrialized countries and the
other developing countries, not to mention the least de-
veloped. As to the appeals for the strengthening of the
assistance of international organizations, it was difficult
to see how specific articles on the question could be
drafted, since the Commission could not make those
organizations, which would not be parties to the Conven-
tion, provide assistance in any particular way. It was to
be hoped that those members who had made such ap-
peals would be able to find solutions to the problem
within the Drafting Committee. In any event, he would
bear their remarks in mind when he revised the articles
on prevention.

2. It had been said that, inasmuch as different activities
required different measures of prevention, it would be
advisable to establish groups of activities according to
their characteristics. In his view, that would be difficult,
if not impossible, if only because with scientific and
technical developments new activities were constantly
emerging. The definition of the continental shelf con-
tained in article 1 of the 1958 Convention on the Conti-
nental Shelf had, for instance, lost its significance as
soon as technological advances had made it possible to
exploit natural resources at any depth. Nor should it be
forgotten that the Commission was supposed to be pro-
ducing a framework convention, in other words, an in-
strument setting forth general obligations for any type of
activity. He therefore doubted that it would be possible
to group activities by category. In support of that propo-
sition, one member of the Commission had stated that
the obligation of information had not always applied and
that everything depended on the type of activity: for in-
stance, the Principles Relevant to the Use of Nuclear
Power Sources in Outer Space, adopted by the General
Assembly in 1992,3 imposed an obligation of informa-
tion on the State which launched a satellite with a nu-
clear power source on board, whereas the Convention on
International Liability for Damage Caused by Space Ob-
jects did not impose such an obligation. That difference,
however, was to be explained by the fact that the Con-
vention dealt with liability, not prevention, and it was at
the prevention stage that information was involved. The
1992 Principles, on the other hand, were mainly con-
cerned with prevention, and the obligation of informa-
tion naturally had a place there. Furthermore, principle 4
stipulated that that obligation was in conformity with ar-
ticle XI of the Treaty on the Principles governing the
Activities of States in the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies.
The regime which applied to satellites with nuclear

3 General Assembly resolution 47/68.

power sources on board was therefore no different from
the general regime under that Treaty.

3. The question of a system of residual State liability
had been relegated to a footnote because it was only a
possibility and would remain in abeyance until the Com-
mission had taken a decision on the subject of State re-
sponsibility. The possibility had indeed prompted fairly
strong reactions among the members of the Commission
and had even been rejected by those from developing
countries. In any event, it was not his own proposal and
it might reassure the members of the Commission who
had stated their concern to know that none of the pro-
posed articles and none of his reports indicated that the
State had an obligation of reparation or compensation for
creating a risk: the State was bound to make reparation
only in the case of actual harm.

4. Turning to the draft articles themselves, he
recognized that, as some members of the Commission
had said, prior authorization (art. 11) would depend on
the definition of risk—which amounted to saying that
such authorization would be mandatory only if the risk
associated with the planned activity was significant or
substantial.

5. Opinions were divided concerning article 12 (Trans-
boundary impact assessment), with some members be-
lieving that it was the State itself which should make the
assessment, and others that it was the operator. In his
own view, it was the State which should make the as-
sessment or at least check that it had been properly made
by the operator, so that the State would be liable only in
the event of harm. Some members also felt that assess-
ment would be too heavy a burden for the developing
countries, while others thought that it would even be
pointless, for States were after all liable for what hap-
pened if they did not take the necessary preventive meas-
ures.

6. Article 13 (Pre-existing activities) had prompted
several reactions. It had been suggested that the last sen-
tence should be amended by the addition of the words
"without prejudice to the liability of the State". It had
also been said that the State of origin was required to in-
vestigate the pre-existing activities in order to determine
whether they involved risks of transboundary impact.
The deletion of the article had also been proposed.

7. For many members of the Commission, article 14
(Performance of activities) constituted the core of the
prevention chapter. Most members agreed that the article
should emphasize that insurance for the operator was
compulsory. Some saw no point in mentioning prior
authorization in the article and thought it sufficient to
say that the State should not authorize an activity involv-
ing risks if no preventive measures had been taken. For
one member of the Commission in particular, only arti-
cle 14 counted. Others thought that the article should be
placed first in the series of articles on prevention.

8. Article 15 (Notification and information) had not
been judged satisfactory. It had been said that the type of
information which the State of origin must give to the af-
fected State—for example, concerning legislative and
other measures which it was planning—should be
spelled out more clearly and that it should include an as-
sessment of the transboundary impact. It had also been
proposed that any mention of international organizations
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should be deleted and that a paragraph should be added
to the effect that the State of origin could ask for techni-
cal assistance from an international organization in con-
nection with prevention. Some members of the Commis-
sion had also suggested that subparagraph (d) should be
reworded so as to make it clear that it was for the
authorities of the affected State to convey the informa-
tion to the people likely to be affected. According to oth-
ers, it was sufficient to indicate that the public must be
given an opportunity to be heard.

9. Article 16 (Exchange of information) had not
prompted any comment. In contrast, article 17 (National
security and industrial secrets) had generated a lively re-
action. It had been said that the text reflected a certain
inequality, that the terms "national security" and "in-
dustrial secrets" should be defined and that it was not
sufficient to say that the State of origin "should cooper-
ate in good faith"; and some members even believed
that the article might lead to the collapse of the rest of
the articles.

10. Article 18 (Prior consultation) had also been criti-
cized, in particular because the term "mutually accept-
able solutions" might give the impression that the envis-
aged activity might have harmful consequences. The
term was not intended to give a kind of right of veto to
the State which was or was presumed to be affected and
he was therefore not against amending the sentence in
order to make the meaning clear. The basic idea of the
article was in fact that consultation was not compulsory
and there could therefore be no right of veto.

11. It had been said that, in article 19 (Rights of the
State presumed to be affected), it would be preferable for
the State presumed to be affected to request the State of
origin or an international organization to make a study.

12. Widely differing opinions had been expressed
about article 20 (Factors involved in a balance of inter-
ests). Some members were ready to accept it, provided
that it was placed in an annex. Others had suggested its
deletion, and others had asked that some terms should be
changed, for example "shared natural resources".

13. With regard to the settlement of disputes (art. VIII
of the annex), some members had welcomed the idea of
a special procedure for the settlement of disputes relating
to consultation, while others were in favour of instituting
an inquiry procedure. In general terms, the members of
the Commission had accepted the idea of including the
principle of non-transference of risk or harm and the
"polluter pays" principle in the draft articles.

14. He was very well aware that the "precautionary
principle" established in principle 15 of the Rio Decla-
ration on Environment and Development5 had been in-
cluded, for example, in the United Nations Framework

4 For the text, see Yearbook . . . 1992, vol. II (Part One), document
A/CN.4/443, chap. II; see also Yearbook . . . 1992, vol. I, 2268th
meeting, para. 5.

5 Principle 15 reads:
"In order to protect the environment, the precautionary ap-

proach shall be widely applied by States according to their capa-
bilities. Where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental deg-
radation."

See A/CONF.151/26/Rev.l (Vol. I) (United Nations publication,
Sales No. E.93.I.8 and corrigendum), p. 6.

Convention on Climate Change and the Convention on
Biological Diversity, but the principle was still contro-
versial and did not seem to be appropriate in the draft ar-
ticles: they were designed to regulate the question of li-
ability for the actual harm caused by a given activity and
for the risk of harm, whereas, in the two Conventions in
question, the principle related to problems which were a
source of concern to all of mankind. But it would be for
the Commission to decide on the point.

15. In conclusion, he noted that a general agreement
seemed to be emerging in the Commission in favour of
referring the draft articles back to the Drafting Commit-
tee, including article 10 (Non-discrimination).6 He
thanked all the members of the Commission for their
comments.

16. Mr. VERESHCHETIN said that he did not agree
with the Special Rapporteur's interpretation of the
Treaty on the Principles governing the Activities of
States in the Exploration and Use of Outer Space, in-
cluding the Moon and other Celestial Bodies: in his own
opinion, the Treaty did not require the communication of
technical information before the launching of satellites.

17. The CHAIRMAN proposed that, in accordance
with the recommendation of the Enlarged Bureau, arti-
cle 10 (Non-discrimination), which the Commission had
considered at its forty-second session, and articles 11
to 20 bis should be referred to the Drafting Committee to
enable it to concentrate its work on the issue of preven-
tion, as the Commission had decided at its preceding ses-
sion. With the help of the Special Rapporteur, however,
the Drafting Committee could perhaps play a larger role
and determine whether the scheme of the new articles
which had been submitted was logical and complete and,
if not, what other provisions might usefully be included.
On that basis, it could then start the actual drafting of the
articles. Once it had worked out a satisfactory set of arti-
cles on the prevention of risk, it could see how the new
articles fitted in with the general provisions contained in
articles 1 to 5 and the principles embodied in articles 6
to 9 and in article 10.7

18. Mr. KOROMA said that he accepted the Chair-
man's proposal, provided that it did not affect the deci-
sion taken at the preceding session and that the Commis-
sion dealt with the regime of prevention first and with
the regime of liability afterwards.

19. He thanked the Special Rapporteur for his instruc-
tive summary, but stressed that he did not agree with
him on two points. In the first place, the 1958 definition
of the continental shelf was still valid, even if there were
plans to adapt it to technical advances. Secondly, the
concept of "shared resources" had no place in the topic.

20. The CHAIRMAN said that the decision the Com-
mission was about to take would not affect the decisions
it had taken at its preceding session.8

21. Mr. ROSENSTOCK said that he welcomed that
clarification.

22. Mr. de SARAM said he agreed that the Commis-
sion should abide by the decision it had taken at its pre-

6 See Yearbook. . . 1990, vol. II (Part One), p. 105, document
A/CN.4/428 and Add.l, annex.

7 Ibid.
8 Yearbook... 1992, vol. II (Part Two), p. 51, paras. 344-349.
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ceding session as to how it should organize its work on
this topic. At a later stage in the Commission's work it
would, of course, be necessary, as required by decisions
of the General Assembly and the decision taken by the
Commission at its forty-fourth session, that preparation
of primary rules on compensation for harm caused be
undertaken. It was in that spirit that he accepted the
Chairman's proposal.

23. Mr. CALERO RODRIGUES said he could under-
stand the Commission did not want to go back on the de-
cision it had taken at its preceding session, but thought it
was inevitable at the present stage that it should interpret
it to some extent. If the draft articles were referred to the
Drafting Committee, what would the Commission do in
the meantime? Would it suspend the consideration of the
topic? Would the Special Rapporteur have to submit new
articles or wait for the results of the work of the Drafting
Committee?

24. The CHAIRMAN said that the decision taken by
the Commission at its forty-fourth session did not pre-
vent the Special Rapporteur from thinking about the next
stage of the work to be done and submitting proposals to
the Commission.

25. Mr. BARBOZA (Special Rapporteur), referring to
paragraph 345 of the Commission's report on the work
of its forty-fourth session,9 said that he intended to sub-
mit articles on remedial measures and then deal with the
question of liability proper.

26. The CHAIRMAN said that the Drafting Commit-
tee's discussions on the draft articles would help give the
Commission a clearer idea of the direction its work
should take, without prejudice to the decision adopted at
the preceding session.

27. Mr. TOMUSCHAT said that he agreed with the
Chairman and noted that, when the Special Rapporteur
went on to the question of remedial measures, he should
take account of the Drafting Committee's discussions.

28. Mr. VILLAGRAN KRAMER said that the deci-
sion taken by the Commission at its preceding session
was correct, but it should not bind the Commission un-
duly. The Commission and the Drafting Committee had
a set of draft articles to work on and had to make as
much progress as possible on the topic. Between now
and the end of the current session, the Special Rappor-
teur could perhaps submit an outline dealing with harm
and the corresponding measures to be taken.

29. Mr. GUNEY said that account should be taken of
the fact that it had been agreed that the composition of
the Drafting Committee would change depending on the
topic.

30. The CHAIRMAN, speaking on behalf of the
Chairman of the Drafting Committee, said that the new
composition of the Drafting Committee would be an-
nounced shortly.

31. Mr. YANKOV said that he agreed with the pro-
posal the Chairman had made on the recommendation of
the Enlarged Bureau, but pointed out that the topic under
consideration was that of international liability. Refer-
ring to paragraph 345 of the Commission's report on the

work of its forty-fourth session,10 he noted that giving
priority to prevention was only a modus operandi.

32. The Drafting Committee's discussions at the Com-
mission's next session would be facilitated if the Special
Rapporteur explained what direction he intended the
work to take, since that would explain the place of pre-
vention in the draft as a whole. Otherwise, the draft arti-
cles might be no more than a set of disparate provisions.

33. The CHAIRMAN said it was understood that the
Commission would ask for the Special Rapporteur's ad-
vice before deciding on the next stage of its work, in
accordance with the decision adopted at the preceding
session.

34. If he heard no objection, he would take it that the
Commission accepted the proposal he had made on the
recommendation of the Enlarged Bureau with regard to
the work to be done on the topic at the current session.

It was so decided.

35. The CHAIRMAN said that the Commission had
completed its consideration of agenda item 5.

Mr. Barboza took the Chair.

State responsibility {continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,11 A/CN.4/L.480 and
Add.l, ILC(XLV)/Conf.Room Doc.l)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR {continued)

36. Mr. MAHIOU expressed congratulations to the
Special Rapporteur on his fifth report (A/CN.4/453 and
Add.1-3), which was entirely in keeping with his earlier
reports. He welcomed the reference to the discussions
which had taken place in the Commission and in the
Sixth Committee in 1985 and 1986 (ibid., chap. I,
sect. A), since it showed that there were already a num-
ber of points of agreement on that sensitive issue. Every-
one was aware of the past and present hesitations of
States to accept procedures for the compulsory settle-
ment of disputes. The world had, however, changed
since 1985, it so happened that States were more and
more inclined to accept procedures of that kind, includ-
ing judicial procedures, as demonstrated by the agenda
of ICJ in the past 10 years. The Commission must
not only go along with such progress, but must also do
everything possible to promote it.

37. What was desirable and possible remained to be
seen. That was, moreover, the concern of the Special
Rapporteur and the members of the Commission who
had spoken on the subject. As to what was desirable, the
Special Rapporteur indicated that he preferred what was
in a way the ideal solution, stating that he was ready to
take the necessary steps in that direction if the Commis-
sion so wished, although he had no illusions and
recognized that what was desirable was not within reach
(ibid., sect. D).

9 Ibid.

10 Ibid.
1 ' Reproduced in Yearbook... 1993, vol. II (Part One).
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38. There was no alternative but to leave aside what
was desirable and fall back on what was possible,
namely, the solution recommended in chapter I, sec-
tion D, of the report. In that connection, he was pleased
to note that some areas of agreement had emerged from
the discussions held in 1985 and 1986 and probably con-
tinued to exist. In his view, there was little or no dis-
agreement on at least two major points. The first related
to the need for part 3 of the draft on dispute settlement
procedures, which the Commission, if it was not to fail
in its task, must not leave in the hands of the future dip-
lomatic conference. The second point was the need to
make dispute settlement procedures compulsory. While
there was agreement in principle on that point, the exact
mechanisms had not been spelled out and that was where
the debate stood. The Special Rapporteur was proposing
a three-step system, which would become increasingly
binding as States moved from conciliation to arbitration
and from arbitration to ICJ. The Commission had been
invited to discuss that proposal.

39. He noted that the report and the draft articles con-
tained therein12 were somewhat ambiguous. The Special
Rapporteur's analysis was based on disputes relating to
the entire set of articles of the future instrument and on
those relating to countermeasures in particular. At times,
he even seemed to be concentrating exclusively on that
second category of disputes. That was particularly appar-
ent in the first paragraph of chapter I, section D.2, which
seemed to limit the scope of the topic, and in the next
paragraph, which was ambiguous. Fortunately, the sub-
sequent text showed that that was not the case. It was
clearly indicated that the Special Rapporteur was consid-
ering the issue in its entirety and, even if draft article 1
appeared restrictive, draft article 2, paragraph 1 (a), con-
firmed that the dispute settlement system covered all
questions which might arise from the interpretation or
application of the future instrument and that the empha-
sis had been placed on countermeasures simply because
that aspect of the problem was so difficult.

40. It was thus understood that the dispute settlement
mechanism had to be comprehensive. It remained to be
seen how its application and its acceptance by States
could be ensured.

41. In his view, the Commission could come up with
rather bold solutions in that respect once it had reached
agreement on certain fundamental points. It seemed that
consensus had in fact been reached on three points: pre-
venting the escalation of measures and countermeasures;
avoiding having the de facto inequality of States turn to
the legal advantage of the strongest; and establishing a
restrictive and binding system for countermeasures,
which could unfortunately not be excluded as a means of
preventing resort to measures of that kind as far as pos-
sible.

42. In his opinion, the appropriate method would be to
make the procedure and its conclusions compulsory,
while distinguishing between the different steps envis-
aged. Conciliation would be compulsory in the case of
any dispute relating to any provision of the future instru-
ment; however, the conclusions would not be binding,
except perhaps in the case of interim measures of protec-

12 For the text of the draft articles, see 2305th meeting, para. 25.

tion, whether directed at the wrongdoing State or the in-
jured State. That was, moreover, what the Special
Rapporteur was proposing and which deserved consid-
eration.

43. In the case of arbitration, it was important to avoid
two extreme positions: one under which arbitration
would be compulsory in the case of any dispute—
something that would not be acceptable to all States—
and the opposite under which arbitration would be ruled
out on the grounds that States must have freedom of
choice and of means. In his view, the solution would be
to make arbitration contingent on two conditions. First,
arbitration would be compulsory in the case of certain
disputes. Indeed, parts 1 and 2 of the draft articles took
account of many situations where questions of fact or
law on which States disagreed could be settled through
arbitration, without those States considering that their
sovereignty or freedom of choice had been called into
question. Secondly, arbitration would be an option open
to all States wishing to use it, and that would have the
advantage of developing international law on that issue.
Arbitration should not be ruled out simply because some
States hesitated to resort to it.

44. With regard to judicial settlement, it was best, as
with arbitration, to have a flexible mechanism, twofold
as it were, corresponding to different situations. Certain
disputes might be subject to compulsory jurisdiction by
ICJ, for example, when a binding rule of general law
was at issue, as suggested by the previous Special Rap-
porteur, as well as when other rules set forth in the future
instrument were at stake, as determined by the Commis-
sion. The jurisdiction of ICJ would be optional in the
case of disputes relating to other questions. As in the
case of arbitration, such jurisdiction should not be ruled
out because certain States hesitated to use it. On the con-
trary, it was appropriate in that situation as well to pro-
mote the codification and progressive development of in-
ternational law.

45. He did not believe that it was possible to have a
simple dispute settlement system in the area of State re-
sponsibility. It would probably be necessary to set up a
rather complex mechanism in order to reconcile moral
issues and effectiveness, flexibility and State sover-
eignty. Yet the Commission should not fail to be bold so
that it might overcome its past weaknesses and respond
to the criticisms levelled against it. In that regard, the
draft articles submitted by the current Special Rappor-
teur and those which had been submitted by the previous
Special Rapporteur and which were before the Drafting
Committee would be a good starting point.

46. Mr. de SARAM, introducing the statement he in-
tended to make later, referred to the importance of the
fifth report on a topic which was fundamental to the pri-
macy of law and respect for the principles of law in rela-
tions between States. The Special Rapporteur had tried
to commit the Commission to fulfilling its responsibility
with regard to the progressive development of the law, a
responsibility which derived directly from the Charter of
the United Nations and from which the Commission
must not be diverted. The question of the degree of pro-
gressive development which the system of relations be-
tween States was ready to accept would be for each
member of the Commission to decide—until such time
as the Commission could request the views of States on
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the issue. Until then, the Commission should not limit it-
self strictly to its task of codification of the law, but
should, as it had done in other areas, such as that of the
international criminal court, assume its responsibility,
bearing in mind the rules it had to establish on the law
applicable to the conduct of States. As Mr. Mahiou had
said, it was necessary to throw off the constraints of an
earlier time and avoid limiting the issue of dispute settle-
ment procedures to a previously established framework
of precedents. In view of some of the statements that had
been made immediately following the Special Rappor-
teur's introduction of the fifth report, he hoped that the
Commission would be able to move forward in that area
of the progressive development of the law, while being
as realistic as necessary.

The meeting rose at 11.30 a.m.

2307th MEETING

Tuesday, 15 June 1993, at 10.05 a.m.

Chairman-. Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney,
Mr. Kabatsi, Mr. Koroma, Mr. Mahiou, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa
Rao, Mr. Razafindralambo, Mr. Robinson, Mr. Rosen-
stock, Mr. Shi, Mr. Szekely, Mr. Thiam, Mr. Tomuschat,
Mr. Vereshchetin, Mr. Villagran Kramer, Mr. Yankov.

State responsibility {continued) (A/CN4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/ Conf.Room Docl)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR {continued)

1. The CHAIRMAN noted that an informal paper had
been circulated to all members of the Commission by the
Special Rapporteur in order to clarify some points that
had arisen during the debate.
2. Mr. ROBINSON said the Special Rapporteur's fifth
report (A/CN.4/453 and Add.1-3) was a passionate and
unambiguous plea for the Commission to seize the op-
portunity offered by its work on State responsibility to
propose to the General Assembly an advanced dispute
settlement system applicable to countermeasures. It was
astonishing that such a plea had to be made in the first
place. The Commission was called on to look beyond the
existing malaise in international relations and to chart a
course guided by the principles of justice and sovereign
equality. While not ignoring existing political realities

which in essence sanctioned the rule of the strong over
the weak, the Commission must envision its mission in
such a way that a system for settling disputes relating to
unilateral measures, one that paid due regard to the inter-
ests of all States, both weak and powerful, would by no
means be inconceivable. The reaction elicited in some
quarters by the Special Rapporteur's proposed dispute
settlement system was also astonishing, since a reason-
able appraisal showed that, while in most respects it rep-
resented an advance over previous systems, in some re-
spects it was fairly unambitious.

3. The Special Rapporteur clearly believed that the in-
ternational climate was now conducive to the creation of
a binding third-party dispute settlement system for deal-
ing with countermeasures, and had correctly identified
the factors underlying that favourable climate. First, the
Manila Declaration on the Peaceful Settlement of Inter-
national Disputes2 had been influential in promoting rec-
ognition of the need for effective dispute settlement sys-
tems. Secondly, the Eastern European States were taking
a new approach to the question of dispute settlement fol-
lowing the end of the cold war. Thirdly, the opinions ex-
pressed at the Commission's previous session and in the
Sixth Committee showed majority support for a highly
developed dispute settlement system to counteract the in-
justices that could result from unilateral measures,
which, in the current disorganized and decentralized
state of international relations, had not, regrettably, been
outlawed. The Commission was summoned to a leader-
ship role in the codification and progressive develop-
ment of international law. Therefore, it should not hesi-
tate to make a proposal, even if it felt there might be
opposition from Governments. When it believed the pro-
posal would serve the interests of the world community,
it should lay the proposal before the General Assembly,
where Governments could give their response.

4. The essence of countermeasures was raw power,
wielded more often than not to the detriment of the prin-
ciples of equality and justice. Since the exercise of
power was inevitable in present-day international rela-
tions, the goal should be to create systems that tested the
legitimacy of such power, preferably before it was exer-
cised. Without such systems, countermeasures would al-
ways give stronger States an advantage over weaker
ones. It was small comfort indeed that, since armed re-
prisals were outlawed, countermeasures would be mainly
economic in nature, for such measures could cripple a
country as surely as could the use of force.

5. How, then, could a dispute settlement system be cre-
ated that would truly assist weaker States, if the system
could be called into play only after a countermeasure had
been applied? A system that an injured State must neces-
sarily resort to before using a countermeasure, one that
would enable the legitimacy of the countermeasure to be
determined and other matters resolved, would be prefer-
able. Yet the existence of a binding third-party dispute
settlement system that could examine any countermeas-
ure adopted would act as a deterrent to the use of coun-
termeasures. A strong body of opinion was now emerg-
ing, both in the Commission and in the General
Assembly, in favour of a dispute settlement system for

1 Reproduced in Yearbook... 1993, vol. II (Part One). 2 Genera] Assembly resolution 37/10, annex.
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countermeasures that gave both the wrongdoer and the
injured State the right to set in motion machinery that
was binding, and not merely recommendatory. It was
that body of opinion the Commission must now seek to
reflect: a norm that tied the right to take countermeasures
to certain conditions, including a binding third-party dis-
pute settlement system.

6. As to the draft articles and the annex of part 33 arti-
cle 1 would have to be better aligned with article 12 of
part 24 to ensure consistency in the references to the
time-frame for setting the dispute settlement system in
motion. He could agree to the Special Rapporteur's com-
promise solution regarding the timing for activation of
the system, but the proposal was unambitious, for it
failed to reflect the emerging trend in favour of recourse
to a binding third-party dispute settlement system before
countermeasures were undertaken. The proposal was
therefore less far-reaching than the one made by the pre-
vious Special Rapporteur in 1986.5

7. It was explained in chapter I, section D, of the report
that the triggering mechanism for the dispute settlement
system was neither an alleged breach of a primary or
secondary rule of customary or treaty law nor a dispute
that might arise from a contested allegation of such a
breach. It was, rather, a dispute arising from a contested
resort to a countermeasure on the part of the allegedly
injured State, or resort to a counter-reprisal from the op-
posite side. Yet while a dispute following the adoption
of a countermeasure usually related to that measure, it
could also go further and involve the allegation of a
breach of a primary or secondary rule, where such a
breach might not have given rise to a dispute before the
adoption of the countermeasure. Article 1 should be ad-
justed to make that point more clearly. That purpose
might be served by using the words "on account of" or
"because of" to replace the word "following", which
could have an exclusively temporal connotation rather
than a causal one.

8. A legitimate question had been raised as to whether
the Commission should design a dispute settlement sys-
tem to deal with any question that arose about the inter-
pretation or application of the entire set of articles on
State responsibility. He believed it should, and that the
system should be similar to the one proposed to deal
with countermeasures. The question of whether the pro-
posed dispute settlement system for countermeasures
could be given a broader application to cover all aspects
of implementation of the articles on State responsibility
would have to be taken up at a later date. The Commis-
sion should submit a clear recommendation on that sub-
ject to the General Assembly: it should not leave the de-
cision to the plenipotentiary conference to be convened
to adopt a convention on State responsibility. In his
view, the conciliation commission to be established as
part of the dispute settlement system should be empow-

3 For the text, see 2305th meeting, para. 25.
4 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred

to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.

5 For the texts of draft articles 1 to 5 and the annex of part 3 pro-
posed by the previous Special Rapporteur, see Yearbook... 1986,
vol. II (Part Two), pp. 35-36, footnote 86.

ered to examine only questions arising in connection
with the adoption of countermeasures.

9. With reference to article 2, he could see no reason
why the conciliation commission should not be
authorized to order the cessation of measures taken by
either of the parties or to institute any provisional protec-
tive measures it considered necessary. Such powers were
not normally given to a conciliation commission, but
they were appropriate in order to make sure that certain
interests were not prejudiced. Protective measures were
also needed, pending the implementation of a non-
binding recommendation of a conciliation commission,
as were such measures before a binding decision of an
arbitral tribunal was implemented. The fact-finding fac-
ulty, provided for the conciliation commission in arti-
cle 2, paragraph 1 (c), was most useful.

10. With regard to article 3, on arbitration, and arti-
cle 5, on judicial settlement by ICJ, both methods of set-
tlement entailed binding decisions and each party should
therefore be entitled to submit the dispute directly to the
forum of its choice. Article 5, as drafted, allowed only
submission to ICJ.

11. Lastly, he wished to congratulate the Special Rap-
porteur on the courage shown in producing a report with
epochal significance and in urging the Commission to
grasp the favourable opportunity now within its reach for
the progressive development of international law by es-
tablishing an advanced dispute settlement system for
countermeasures that was responsive to the principles of
sovereign equality and justice.

12. Mr. BENNOUNA said that, in reading the Special
Rapporteur's fifth report, he had had the feeling of being
in a confessional with a very honest individual who had
committed a sin that weighed heavily on his conscience.
The sin was to have proposed in the second part of his
draft articles a number of provisions in connection with
countermeasures. The Special Rapporteur found it pain-
ful to be reminded by members of the Commission and
speakers in the Sixth Committee of the inherent defects
of countermeasures, and believed the criticism levelled
against him was more intense than that to which his
predecessor had been subjected. Let the Special Rappor-
teur be reassured: if the criticism was stronger now in
1993 than in 1986, it was because a radical change had
taken place in international relations since the end of the
cold war. The checks and balances of that period had
disappeared, and greater vigilance was required today.

13. The decision, made by both the current Special
Rapporteur and his predecessor, to centre the dispute set-
tlement system on ways of handling countermeasures,
was motivated by the fact that such a system itself was
closely bound up with countermeasures and unilateral
acts. The substantive rules and procedural rules in that
area formed an organic whole; one type of rule could not
exist without the other. Without an adequate and some-
what restrictive dispute settlement system, the use of
countermeasures would result in parties taking the law
into their own hands—the very negation of the rule of
law—and in elemental power struggles.

14. The draft articles and annex of part 3 proposed by
the Special Rapporteur6 were thus in every sense a pack-

6 For the text, see 2305th meeting, para. 25.



64 Summary records of the meetings of the forty-fifth session

age deal, comprising substantive provisions on counter-
measures and procedural rules for the settlement of re-
lated disputes. He hoped the Commission would accept
the fairly restrictive dispute settlement system proposed;
for his part, he could not endorse the use of counter-
measures if it was not accompanied by such a system.

15. Countermeasures could not be dealt with in the
same way as disputes in general, since the highly con-
ventional field of obligations and procedures for the set-
tlement of disputes was involved: the substantive rule
violated might derive from an international instrument
which already provided for an appropriate means of set-
tlement, and the debate on the consequences of such a
violation could be resolved under the existing means of
settlement or under Article 33 of the Charter of the
United Nations or under a special agreement between the
parties.

16. In the final analysis, all the substantive rules of in-
ternational law were involved in the law of responsibility
and it would be a delicate matter to provide for a specific
method of settlement for responsibility in general. A
countermeasure, on the other hand, was an exceptional
derogation from international law in that it authorized a
State to violate the law in reaction to what it deemed to
be an unlawful act that had caused it harm. An excep-
tional situation called for a special settlement procedure.
He fully agreed with the Special Rapporteur that the
Commission should display a measure of boldness.
Audacity could not be acceptable when legalizing coun-
termeasures yet unacceptable when providing for
procedures whose purpose was not only to test the good
faith of the allegedly injured State but also to dissuade it
from acting rashly. Indeed, as rightly indicated in the ti-
tle of section C.I, an adequate dispute settlement system
was "an indispensable complement to a regime govern-
ing unilateral reactions".

17. In regard to sections D, E and F, he noted that the
Special Rapporteur had said the ideal solution would be
to make the lawfulness of countermeasures dependent on
a prior binding decision by a third party. In such a case,
the subjective assessment of the allegedly injured State
would be removed by, as it were, inserting between the
unlawful act and the countermeasure a definitive deci-
sion by an impartial third party. While that might be an
ideal solution, it was also Utopian. It would be tanta-
mount to subjecting the whole of the law of responsibil-
ity and, indirectly, the evaluation of compliance with all
the substantive rules, to an international arbitral or judi-
cial body. As the Special Rapporteur agreed, that seemed
to be wholly out of keeping with the stage of develop-
ment of modern international society which still con-
sisted of sovereign States and where justice was op-
tional.

18. It was necessary, therefore, to retain the general
obligation laid down in Article 33 of the Charter of the
United Nations, whereby States had the right to choose
from among the available procedures. Should a State
take the law into its own hands and resort to unilateral
measures, however, it would inevitably have to submit to
increasingly restrictive legal controls.

19. As to conciliation, he wondered whether the order-
ing of cessation of measures or of provisional measures
of protection should not be confined to the arbitral or ju-

dicial phase, with conciliation retaining its original aim,
namely, to propose a report at the end of the proceedings
which the parties were free to accept or refuse. Of the
two models for a conciliation commission, suggested by
Mr. Riphagen, the previous Special Rapporteur, and the
present Special Rapporteur respectively, the latter model
seemed to be the more complicated, but it could perhaps
be simplified in the Drafting Committee. In the case of
arbitration, provision should be made for the interven-
tion of a third party—possibly the President of ICJ—to
act if one of the States failed to appoint an arbitrator.

20. The various procedures should be shortened some-
what and simplified to prevent extensions being used as
a delaying tactic. Such questions could be discussed in
the Drafting Committee. However, the Commission, for
its part, should decide on the question of principle,
namely, whether or not to accept the system proposed by
the Special Rapporteur. His own response was unre-
servedly positive and he was grateful to the Special Rap-
porteur for his fifth report,, which would facilitate the ac-
ceptance of a package deal. If that deal was not accepted,
however, he would feel bound to enter a reservation to
all countermeasures as a whole.

21. Mr. VILLAGRAN KRAMER said that useful legal
material was available to the Commission for its consid-
eration of the present topic. The Vienna Convention on
the Law of Treaties, for instance, which had been
adopted on the basis of work completed in the Commis-
sion in 1969, contained clear and objective provisions
with respect to disputes arising in that area of the law. In
1985, the previous Special Rapporteur had introduced a
new element in his sixth report, namely, a system of con-
ciliation that could pave the way for a compulsory
procedure for the peaceful settlement of disputes arising
out of unlawful acts.7 The current Special Rapporteur,
for his part, had referred in his third report,8 to a resolu-
tion of the International Law Institute according to
which reprisals could not be taken so long as recourse
had not been had to existing procedures for the peaceful
settlement of disputes, and in his fourth report, to the po-
sition taken by the Swiss Government in 1928 concern-
ing the direct relationship between reprisals, prohibition
of reprisals and the duty to settle any problem that arose
by arbitration.9 He had likewise referred to the legal ar-
rangements which had obtained at the time of the League
of Nations, and which showed that there had always
been a close link between those elements.

22. The Special Rapporteur had perhaps come closest
to pinpointing the complexity of the issue when he had
stated, in his fourth report, that unilateral measures were
bound to remain the core of the legal regime of State re-
sponsibility for a long time and that consequences such
as cessation and reparation would, in the final analysis,
rest on reprisals. The Special Rapporteur had, however,
perhaps prejudged the approach the Commission would
adopt, which was simply to recognize that, like it or not,
reprisals did exist under customary law and the existing

7 See Yearbook... 1985, vol. II (Part One), p. 15, document
A/CN.4/389, section II.

8See Yearbook... 1991, vol. II (Part One), p. 19, document
A/CN.4/440 and Add.l, para. 56.

9 See Yearbook... 1992, vol. II (Part One), document A/CN.4/444
and Add.1-3.
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legal regime was imperfect. The Special Rapporteur's
dilemma, therefore, was to decide which solution to pro-
pose within that imperfect system of regulation: an im-
perfect solution, or a solution that would represent a step
forward. In his own view, the Special Rapporteur's pro-
posal was not revolutionary and would not cause an up-
heaval in the existing international order; rather, it was
pragmatic and deserved recognition for its lucidity and
sound legal argument. A problem did arise because the
Special Rapporteur had proposed that the reaction to an
unlawful act, and not the unlawful act itself, should oper-
ate to set in motion the compulsory dispute settlement
procedure. In that connection, it was worth noting that,
apart from Article 2, paragraph 3, and Article 33, the
Charter of the United Nations did not provide an ad-
equate basis on which an unlawful act could be held to
operate as a trigger, whereas customary law and interna-
tional practice did offer a means, by way of reprisals,
whereby compulsory machinery for the settlement of
disputes could be established and promoted.

23. On balance, he believed that the Special Rappor-
teur's proposal deserved serious consideration, particu-
larly in the light of the discussion that had taken place in
the Drafting Committee on article 12 (Conditions of re-
sort to countermeasures).10 The Commission could not
now act inconsistently with what it had discussed in the
context of its consideration of that article. Also, it should
not be unduly concerned about the formula proposed by
the Special Rapporteur, since it was clear from a manual
prepared by the secretariat on dispute settlement proced-
ures that a wide range of options was available, includ-
ing conciliation, arbitration and other procedures.

24. He congratulated the Special Rapporteur on his
work and looked forward to a further chapter of the re-
port dealing with crimes and delicts.

25. Mr. VERESHCHETIN said that the Special Rap-
porteur was right to note in his fifth report that the Com-
mission had not contributed very significantly to the law
of dispute settlement. In its drafts, the Commission did
not as a rule go beyond proposing non-binding concili-
ation procedures that were consigned to optional proto-
cols or annexes. Clearly, however, that had not been due
to any lack of either concern or skill on the part of previ-
ous members of the Commission. Rather, in considering
whether or not to incorporate binding settlement provi-
sions in the body of the text they had been guided first
and foremost by the desire not to risk rejection of the
draft as a whole because of settlement provisions that
were unacceptable to many States.

26. The same problem, unfortunately, still arose today,
and he doubted whether the position of States on the
question of compulsory arbitration had changed suffi-
ciently to warrant optimism about the likelihood of the
Special Rapporteur's proposals being widely accepted.
The doubt was all the more legitimate as the draft on
State responsibility was not concerned with just one as-
pect of international relations, like the majority of the
Commission's drafts, but touched on all aspects of inter-
national relations and international law. The Special
Rapporteur acknowledged the existence of all those

problems, in the fifth report, but nevertheless advocated
greater boldness.

27. Perhaps it was because the Special Rapporteur
himself was not entirely convinced of the acceptability
of his proposals that he confined himself to outlining a
procedure designed not to prevent countermeasures from
being taken but only to determine the lawfulness of a
countermeasure already taken. While appreciating that
such limitation of the scope of the proposed dispute set-
tlement mechanism was motivated by the wish to satisfy
the "conservatives", he could not help wondering
whether the proposal was really as bold or revolutionary
as had been claimed. What was so very bold about a pro-
posal whose acceptance would not affect the faculte of
States to take countermeasures, or even temporarily de-
lay the application of countermeasures? In his view, the
proposal was not "revolutionary" enough to represent a
genuine breakthrough in international law; at the same
time, it was excessively complicated, as Mr. Bennouna
had pointed out earlier.

28. The law of dispute settlement was a separate, ma-
jor topic for the Commission to consider. It went beyond
the scope of the topic of State responsibility and could
not be dealt with in passing, as it were. In that connec-
tion, he disagreed with the argument advanced by the
Special Rapporteur to the effect that, in the light of the
numerous ineffective general dispute settlement treaties,
there was little point in undertaking any further efforts
towards the progressive development of dispute settle-
ment procedures of a general character, and that it would
be more appropriate to engage, in the context of the draft
on State responsibility, in substantial progressive devel-
opment of dispute settlement procedures by providing
for a more effective arbitration clause. Actually, the two
approaches were not mutually exclusive. Furthermore,
recent developments in the field of dispute settlement, in
particular the Convention on Conciliation and Arbitra-
tion within the CSCE,11 suggested that general dispute
settlement treaties did not necessarily have to be ineffec-
tive.

29. The foregoing remarks did not mean that the draft
on State responsibility should not include provisions on
the settlement of disputes. Like some other members, he
thought that, in drafting such provisions the Commission
should draw very extensively on the Special Rappor-
teur's proposals. However, the scope of those future pro-
visions should not be confined exclusively to the prob-
lem of countermeasures, but should relate to the
application and interpretation of the whole of the future
convention on State responsibility. If, however, the dis-
pute settlement provisions were to be connected specifi-
cally with countermeasures, then they should surely be
considered together with the articles on countermeasures
already referred to the Drafting Committee.

30. The introduction to the report spoke of a chapter II,
dealing with the consequences of delinquencies qualified
as "crimes" of States under article 19 of part 1 of the
draft,12 and stated that the chapter—which was not yet

10 See footnote 3 above.

11 Adopted by the CSCE Council in Stockholm in December 1992
(see document CSCE/3-C/Dec.l of 14 December 1992).

12 For the texts of articles 1 to 35 of part 1, provisionally adopted
on first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.
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before the Commission—did not contain any draft arti-
cles. Furthermore, the Special Rapporteur indicated that
he was not yet ready to make definite suggestions with
regard to the additional rights and obligations attaching
to the internationally wrongful acts contemplated in arti-
cle 19 of part 1. Consequently, in what sequence was the
Commission to consider the sections of the draft still
outstanding? Should it embark on the consideration of
the draft articles of part 3 before considering a most im-
portant section of part 2, namely the substantive and in-
strumental consequences of crimes of States? Would that
not be putting the cart before the horse? Again, he won-
dered why it was that the Special Rapporteur had found
it necessary to include a chapter on the consequences of
crimes in a report on dispute settlement procedures. Did
the Special Rapporteur perhaps not intend to propose
any articles at all on the substantive and instrumental
consequences of international crimes? The question
seemed to be fundamental, for in previous reports the
Special Rapporteur had always stressed that he was only
dealing with delicts, not crimes, and the Drafting Com-
mittee, in considering the draft articles on State respons-
ibility, had proceeded on that assumption. He would ap-
preciate an answer before the Commission in plenary
took a decision on the articles of part 3 of the draft.

31. Mr. ARANGIO-RUIZ (Special Rapporteur) re-
marked that it was not the first time Mr. Vereshchetin
had asked about his intentions in connection with the
subject of crimes. The preparation of chapter II—which,
he assured the Commission, was indeed forthcoming—
involved a great number of very difficult problems. He
trusted that the debate scheduled for early July would as-
sist him in preparing a satisfactory report on the subject
for the Commission's next session.

32. As he had often said in the past, crimes i were
wrongful acts of a more serious nature. Whatever sug-
gestions he might advance on the subject of delicts—
whether on countermeasures, substantive or instrumental
consequences, or dispute settlement—should be viewed
as containing some indication of future proposals, muta-
tis mutandis, with regard to crimes. It would be recalled
that his predecessor, in article 4, subparagraph (b), pro-
posed in 1986,13 had envisaged the possibility of direct
recourse to ICJ. For his own part, he envisaged such re-
course only as the third stage of the settlement proced-
ure. It should be recalled that article 19 of part 1,
adopted by the Commission on first reading, had met
with strong reservations within the Commission and the
Sixth Committee, as well as in the literature. The prob-
lem was a most difficult one and called for a step-by-
step approach. He did not believe that the Drafting Com-
mittee was in difficulties because it did not have the
whole report before it, and he would enjoin Mr. Veresh-
chetin to be patient for a little longer. Once again, he
deprecated the suggestion that his proposals on dispute
settlement were an attempt to "cause an upheaval" in
international law.

33. Mr. KOROMA said that he did not subscribe to the
view that the Special Rapporteur was trying to "cause an
upheaval" in international law. He did, however, very
much hope that there was no intention to dismiss, rewrite

or water down article 19, on international crimes and in-
ternational delicts, already adopted by the Commission
on first reading and overwhelmingly supported in the
Sixth Committee. Presumably, the question of whether
to uphold or delete article 19, problematic as the article
undeniably was, would be taken by the Commission as a
whole and not by the Special Rapporteur alone.

34. Mr. ARANGIO-RUIZ (Special Rapporteur) said
Mr. Koroma could rest assured that, notwithstanding the
problems and difficulties he had mentioned, it was not
his intention to drop article 19. On the contrary, pre-
cisely because of that article's importance, he considered
it his duty to treat the matter with the seriousness and
care it deserved.

35. Mr. RAZAFINDRALAMBO said that the work on
State responsibility, well on the way to completion
thanks to the untiring and exemplary efforts of the Spe-
cial Rapporteur, constituted a significant contribution to
the progressive development of international law. He
joined others in congratulating the Special Rapporteur on
his excellent fifth report, his clear proposals and his cou-
rageous conclusions, which had set the stage for a par-
ticularly fruitful debate.

36. The scope of application of the procedures for the
settlement of disputes in part 3 of the draft and the na-
ture of the solution proposed by the Special Rapporteur
called for some observations. The scope of application of
the procedures discussed in the fifth report had raised
questions that were well-founded, particularly with re-
gard to the titles of the draft articles. It had been stressed
that the Special Rapporteur, like his predecessor, Mr. Ri-
phagen, had displayed the intention of respecting the ap-
proach adopted by the Commission in which a first part,
on the origin of the rules of responsibility, called pri-
mary rules for simplicity's sake, and a second part, on
the legal consequences of a breach of those rules, that is
to say, secondary rules, would be followed by specific
provisions on implementation and on the settlement of
disputes arising out of the application and interpretation
of those primary and secondary rules.

37. It would appear that the fifth report, in particular
proposed article 1 of part 3, was not fully in keeping
with the initial intention and the desire of most members
of the Commission. The report focused almost exclu-
sively on arguing the need for procedures for the settle-
ment of disputes in respect of countermeasures. The Spe-
cial Rapporteur had not evaded the problem, as he
himself had made clear in the informal note circulated
earlier. In the fifth report, he had pointed to the need to
identify the provisions (substantive or instrumental) to
which the application or interpretation of the envisaged
procedures should apply, and he had recalled that in Mr.
Riphagen's view, the two parts of the draft were interde-
pendent. The Special Rapporteur clarified his position in
that respect; nevertheless, the six articles of part 3, which
formed a coherent and indissociable whole, only dealt
with disputes which had arisen following the adoption
by the allegedly injured State of any countermeasures
against the allegedly law-breaking State and which had
not been settled by one of the means referred to in article
12, paragraph 1 (a). One had to conclude that part 3 only
concerned articles 11 et seq. of part 2,14 and excluded ar-

13 See footnote 4 above. 14 See footnote 3 above.
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tides 6 to 10.15 Hence, the Special Rapporteur had ap-
parently departed from the approach of his predecessor,
whose article 1 of part 316 had referred to article 6, which
corresponded to the current Special Rapporteur's articles
6 to 10. The Special Rapporteur had sought to clarify
that lacuna in his note. In his own view, that gap might
also be closed later, for example by drafting another arti-
cle of a general nature on the scope of application.

38. The Special Rapporteur had undertaken a complete
and thorough examination of the structure and nature of
the proposed dispute settlement procedure, taking into
account the need to restrict resort to countermeasures or
at least to curtail their adverse aspects, and had tried to
reply to the serious concerns about including counter-
measures in the draft. In that regard, he agreed with the
perspicacious comments in the report on the need for an
adequate dispute settlement system as an indispensable
complement to a regime governing unilateral reactions.
On the other hand, in the framework of the solution rec-
ommended, the explanations about the application of ar-
ticle 12, paragraph 1 (a), of part 2, concerning the ex-
haustion of all the amicable settlement procedures
available before resorting to countermeasures, were not
always very clear. That provision, in the wording con-
tained in the fourth report,17 mentioned a whole range of
means of such settlement, in sources other than the fu-
ture convention on State responsibility. In its present
form, the provision would appear to be a condition for
resort to countermeasures, whereas the procedures in
part 3 for the settlement of disputes would only take ef-
fect, as stated in article 1 of part 3, following the adop-
tion of countermeasures. It was a simple and feasible
system. However, the Special Rapporteur's interpreta-
tion of article 12, paragraph 1 (a), considerably weak-
ened the scope of the provision, in that, according to
him, it only referred to settlement means without directly
prescribing them and did not directly set forth the obli-
gation to exhaust given procedures as a condition for re-
sorting to countermeasures. He thus hoped that the
Drafting Committee would eventually adopt a wording
for article 12, paragraph 1 (a), that was more precise and
more consistent with that restrictive interpretation.

39. The Special Rapporteur's desire to strengthen the
procedures for the settlement of disputes in respect of
countermeasures was understandable. In that regard, the
Special Rapporteur proposed two solutions: either to
make the lawfulness of any resort to countermeasures
conditional on the existence of a binding third-party pro-
nouncement, or to strengthen the non-binding procedure
by adding arbitration and judicial settlement procedures.
The former solution would appear to be more suitable
for significantly restricting the use of countermeasures
and would have been unthinkable while international re-
lations had been dominated by East-West antagonism.
But it did not seem to be the most realistic choice at pre-
sent, even if it was the only one that really took into ac-
count the situation of weak countries. The latter solution
was the one recommended by the fifth report and which

Mr. Pellet (2305th meeting) had termed revolutionary.
That was something of an exaggeration, because the so-
lution had simply been based upon the approach taken in
recent conventions, for example, in the United Nations
Convention on the Law of the Sea. Furthermore, it did
not in any way seek to prejudice the injured State's
"prerogative" of taking countermeasures or even sus-
pending countermeasures once they had been taken, un-
less a settlement procedure had been submitted to a third
party and the latter had ordered suspension of the coun-
termeasures.

40. The dispute settlement procedures in part 3 were in
many ways reminiscent of similar models in interna-
tional trade law, except that they had three phases: con-
ciliation, which could only give rise to recommendations
and only had binding effect with regard to provisional
measures of protection; arbitration, which was binding,
if conciliation failed; and, lastly, judicial settlement by
ICJ, particularly in the event of failure to set up the arbi-
tral tribunal. Although it might be argued that the system
was complicated and unwieldy, he agreed with the Spe-
cial Rapporteur that it could have a deterrent effect and
strengthen guarantees against abuse of unilateral reac-
tions. Making it non-binding would leave the way open
for powerful States to take justice into their own hands,
as many unfortunate examples in recent history had
shown.

41. As to the actual articles, the word "measures", in
article 1, was ambiguous and should be replaced by
"countermeasures". In the French version of article 3,
the word compromis (special agreement) should be re-
placed by clause compromissoire, because it was the
right to submit the dispute to arbitration that was at is-
sue, not the drafting of a document determining the ob-
ject of the dispute and the procedure to be followed once
the dispute had been submitted for arbitration. That
would be more in keeping with the "special agreement"
referred to in article 3, paragraphs 6 to 9, of the annex.
Lastly, the last part of article 5, subparagraph (a) (i),
should be altered to read " . . . within six months of the
submission of the report of the Conciliation Commis-
sion".

The meeting rose at 12.25 p.m.

15 For the texts of draft articles 6 to 16 of part 2, referred to the
Drafting Committee, see Yearbook... 1985, vol. II (Part Two),
pp. 20-21, footnote 66.

16 See footnote 4 above.
17 See footnote 7 above.
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State responsibility (continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/Conf.Room Doc.l)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. PAMBOU-TCHIVOUNDA said that basically
the fifth report on State responsibility (A/CN.4/453 and
Add.1-3) was devoted exclusively to the question of the
lawfulness of countermeasures or, in other words, the
reasons for conditions of implementation and modalities
of operation of the regime established by article 12,
which had been referred to the Drafting Committee in
1992.2 That showed the importance of the topic and the
originality of the report, which described not only the ar-
guments of the discussion on the complementarity of the
general regime of countermeasures and a special system
for the settlement of disputes, but also the specific rec-
ommendations and proposals put forward by the Special
Rapporteur.

2. The proposed system reflected the boldness and in-
genuity of its author and, with regard to substance,
namely, the formula to be devised in order to put an end
to the legal void resulting from the mutual violation of
the law by two States, it was not unrealistic, whatever
might have been said. By putting a premium on imparti-
ality through the impartial intervention of a third party, it
skilfully combined the advantages of political settlement
and judicial settlement. Unfortunately, the concern to re-
spect sovereignty was not always to be found in the
structure proposed by the Special Rapporteur, but the
structure's effectiveness depended on it because, in the
event of the breach of the legal order by a wrongful act,
the problem of returning to normal was above all one of
means. It must therefore be asked whether the theoretical
formula proposed by the Special Rapporteur was feas-
ible. When the Commission had considered the reports
by Georges Scelle on arbitration, it had criticized him for
devising a system which was de lege ferenda? Was the
"Arangio-Ruiz system" open to the same criticism?

3. At a time when a new international order appeared
to be taking shape against a background of the right of
interference, the settlement of disputes continued to be
subject to the sovereignty of States, of which counter-
measures were precisely the secular arm. However, the
practice of interference—meaning less sovereignty and
more solidarity—was international law in the making,
but it was not being criticized as being de lege ferenda.
Accordingly, why would written rules limiting the sover-
eignty of States in their propensity to manipulate interna-
tional legality be regarded as de lege ferendal The risks
of intransigence pointed out in the fifth report contained
the seeds of the risk of war and the Commission, whose
duty it was to wage war on war by means of the law,
should not hesitate to make States face up to their re-

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred

to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.

3 See Yearbook... 1953, vol. II, pp. 201-202, para. 15.

sponsibilities. Whatever criticisms might be levelled
against the Special Rapporteur, it had to be recognized
that his system was in conformity with the spirit of the
times. Drafting work still had to be done and some
points had to be clarified.

4. The report raised a substantive problem relating to
the operation and effectiveness of the proposed system.
A countermeasure in itself did not give rise to a dispute,
since it was by definition the exercise of a right: the dis-
pute which existed was, according to article 1 proposed
by the Special Rapporteur, the dispute which has arisen
following the adoption by the allegedly injured State of
any countermeasures. In that case, how could the con-
ciliation commission be entrusted with the task of first
determining the existence of the dispute—or, in other
words, be empowered to say, if need be, that there was
no dispute at all—when the injured State had already re-
sorted to countermeasures? That was the substantive
problem, the problem of effectiveness, and it related to
the triggering of the proposed system. The characteriza-
tion of the dispute depended mainly on whether the act
in question belonged to a particular legal category. In the
first stage of the system, it was thus the parties' differ-
ence of opinion about the legal characterization of the
factual situation that gave rise to the dispute. The charac-
terization by the conciliation commission could be made
only after the dispute had arisen following the conflict of
characterizations between the States concerned. In other
words, it was States that created the dispute, not the con-
ciliation commission. That misunderstanding had to be
dispelled.

5. Turning to the proposed provisions,4 article 2 also
gave rise to a substantive problem as a result of the fact
that conciliation was nothing more than a method of po-
litical settlement. The conciliator was not a judge. He
proposed and States, which were sovereign because they
were the original subjects of international law, disposed.
The conciliator therefore had to convince without being
able to impose anything. That was the price to be paid
for the effectiveness of the system. The word "order"
should therefore be replaced by the word "propose" in
article 2, paragraph 1 (b), and the words that followed
the words "settlement of the dispute" in paragraph 1 (a)
should be deleted.

6. Article 3 should also be brought more into line with
an orthodox approach to arbitration in order to forestall
the objections that were bound to be raised in the name
of national sovereignty. The question did not, moreover,
appear to have been given enough attention, as shown by
the contradiction between the establishment of an arbi-
tral tribunal "without special agreement" (art. 3) and the
existence of a "special agreement determining the sub-
ject of the dispute and the details of procedure" (annex,
art. 3, para. 6); that contradiction was all the more regret-
table in that the system made provision for possible re-
course to ICJ against an arbitral award vitiated by an
abuse of power or by a procedural defect.

7. With regard to the role of ICJ, he recognized the
need to reconcile effectiveness with free choice of
procedures and to give effect to the distinction between
crimes and offences and considered that, since the con-

See 2305th meeting, para. 25.
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cept of abuse of power was subject to interpretation in
the present state of the text, the jurisdiction of ICJ
should be more limited. Moreover, bearing in mind the
slowness of proceedings in ICJ, its intervention might
have serious consequences for the interests at stake, es-
pecially those of the injured State.

8. In conclusion, he said that the bases of the
"Arangio-Ruiz system" were sound, but the proposed
structure was still incomplete and the Commission
should therefore take the necessary time to build it on
the basis of the materials which it had assembled.

9. Mr. KABATSI pointed out that, while some found
the fifth report somewhat timid, others saw in it the mak-
ings of a revolution or, in other words, a description of
the ideal rather than what was possible. The Special
Rapporteur had clearly stated that the ideal situation
would be one in which no State would be authorized le-
gally to take the law into its own hands and in which, in
the event of a dispute, the injured State, or rather the al-
legedly injured State, would request a third party to set-
tle the dispute, while reserving the right to resort to
countermeasures, but only for the purpose of leading the
wrongdoing State back to the path of legality. Many
States—and many past and present members of the
Commission—had long been advocating making that
ideal a reality and yet, in the 40 years during which the
Commission had been considering the question, it had
not made any progress. The reason was simple: there
were also many States—and many members of the
Commission—who preferred that States should remain
free to take whatever action they wished when they con-
sidered that a unilateral wrongful act had been commit-
ted and that procedures for the settlement of disputes
should be resorted to only at a later stage if the injured
State considered that to be in its interest. There could be
no better proof that legal techniques were still in the first
stages of their development and that the international le-
gal order was still inadequate. It was not that the dangers
of the situation were not clearly understood. Everyone
knew that unilateral measures and countermeasures were
counter-productive because they encouraged the intransi-
gence of the parties and the escalation of violence, ulti-
mately endangering international peace and security.
Quite often, that situation was envisaged only as be-
tween strong and weak States, but it could be even more
dangerous when the two parties were equal or almost
equal in strength. However, as the report clearly showed,
the advocates of unilateral remedies, as opposed to the
pacific settlement of disputes before resort to counter-
measures, had apparently won the day.

10. The report dealt only with a dispute settlement re-
gime that attempted to correct or to ameliorate the nega-
tive aspects of what it called the unilateral reaction sys-
tem. That was the purpose of the three-step dispute
settlement system—conciliation, arbitration and judicial
settlement—which had been proposed by the Special
Rapporteur and did not provide that special conditions
would be imposed on the States concerned and, in par-
ticular, the injured State, requiring it to refrain from any
countermeasure before the exhaustion of available dis-
pute settlement procedures or even those established by
the future instrument on State responsibility. Article 12,
paragraph 1 (a), as originally proposed by the Special

Rapporteur5 would have imposed an obligation of that
kind on the injured State, but, as the recent trend in the
Drafting Committee had been showing, that idea had had
to be abandoned, at least for the time being.

11. He therefore did not believe that much progress
could be made on the basis of the fifth report. That was
not because the Special Rapporteur lacked ideas on ways
of achieving a breakthrough in the development of inter-
national law. He had even proposed the theoretically
ideal solution, which was to establish the principle that
countermeasures were prohibited except in the event of a
binding third-party pronouncement, and had said that, if
the Commission so wished, he would be prepared to sub-
mit the necessary draft articles. Naturally, however, and
notwithstanding the trends which he pointed out, the
Special Rapporteur indicated that he was all too aware of
the Commission's general reluctance to consider bolder
provisions in the area of dispute settlement in previous
drafts, but stated that the Commission should not miss
the opportunity to make a significant contribution to the
development of the law of dispute settlement, particu-
larly during the United Nations Decade of International
Law.6

12. In conclusion, he agreed with the opinion ex-
pressed in the last paragraph of chapter I, section E, of
the report. He even believed that the time had come for
international lawyers to distance themselves from their
Governments in order to say what was right and fair,
rather than what was acceptable. He thanked the Special
Rapporteur for his proposals, which although not revolu-
tionary, were nevertheless bold because of the prospects
they held out.

13. Mr. CALERO RODRIGUES expressed his thanks
to the Special Rapporteur for his fifth report, which of-
fered much food for thought and would, as the debate
had shown, be of great assistance to the Commission in
its study of the question of the settlement of disputes.

14. While the Commission had often hesitated to in-
clude dispute settlement provisions in its draft articles, it
seemed to have had no difficulty in concluding that the
draft articles on State responsibility should contain such
provisions.

15. In contrast to the usual reasons generally given for
not including such provisions, there was one very spe-
cific one which led to the opposite conclusion. After de-
fining an internationally wrongful act and its substantive
legal consequences—cessation, reparation, guarantees of
non-repetition—the draft articles on State responsibility
recognized the right of the State which considered itself
injured by what it regarded as an internationally wrong-
ful act not to comply with one or more of its obligations
towards the State it considered as the wrongdoer or, in
other words, to apply countermeasures. However, if it
was later determined that the assessment of the situation
was wrong, the countermeasures themselves would turn
out to be an internationally wrongful act and would trig-
ger the responsibility of the State which had applied
them; there was thus an obvious risk of escalation. A so-
lution would have to be found at some stage, but prefer-
ably as soon as possible, in order to avoid the perpetu-

5 See footnote 2 above.
6 Proclaimed by the General Assembly in its resolution 44/23.
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ation of a system of countermeasures and counter-
countermeasures and, if that solution was not arrived at
by agreement between the States concerned, it would
have to be sought through a third-party decision.

16. Moreover, it seemed to be the common view that
countermeasures were an ineffective means of solving
the problem because they put the injured State, at least
temporarily, in the position of being both judge and
party, maintaining the application of international law at
a primitive stage that had long disappeared from
organized systems of national law. Also, countermeas-
ures resulted in the accentuation of inequality among
States, in violation of the basic principle that States, like
men, were all equal before the law.

17. As an example of the injustice inherent in the sys-
tem of countermeasures, he would take the case men-
tioned by Mr. Fomba (2305th meeting). State A expelled
a number of nationals of State B, in contravention, ac-
cording to State B, of a treaty in force between the two
States. State B, a weak State, protested, alleging the
illegality of the act. State A maintained its position, in-
sisting on the legality of its action. The treaty in question
provided only for negotiation as a means of settling dis-
putes. The only recourse left to State B was to apply
countermeasures, for instance, by ordering the expulsion
of the same number of nationals of State A. State A
might then consider that such countermeasures were not
lawful and decide to apply counter-countermeasures.
The escalation could only further harm State B so that it
would be entirely unprotected, perhaps until such time as
the aggravation of the dispute led to some more effective
means of settlement than that provided for in the treaty,
or relations between the two States might suffer to the
detriment of the weaker State, namely, State B, which,
being unable to resort to countermeasures, would have to
give in. One day, perhaps, it might be vindicated. In the
meantime, it would be hurt in its pride and its interests
simply because it was weak and countermeasures always
operated in favour of the strong. The injustice in such a
case, as in many others, would be eliminated if an effec-
tive system of settlement were applied from the very be-
ginning in disputes involving the international respons-
ibility of States.

18. One central question in matters of responsibility
was precisely the relationship to be established between
the right to apply countermeasures and the obligation to
submit disputes to a system of peaceful settlement. Since
the Commission had decided to maintain the resort to
countermeasures because it wished, having regard to ex-
isting international law, to remain in the realm of what
was possible, it should at least give countermeasures a
moral content (moraliser les contremesures) and, to that
end, should, as the Special Rapporteur stated, "make the
lawfulness of any resort to countermeasures . . . condi-
tional upon the existence of the said, binding, third-party
pronouncement". That would not, as had been said,
cause an upheaval in international law, but, rather, in the
words of the Special Rapporteur, a breakthrough—a
modest one, in his own view—in the development of in-
ternational law and justice and equality would surely be
better safeguarded.

19. The Special Rapporteur was not sure that the Com-
mission was ready to accept that concept, but he said
that he was ready to submit draft articles along those

lines if the Commission so wished. He himself was very
much in favour of it and he trusted that the Commission
would follow that line.

20. The Special Rapporteur suggested a three-tiered
system for the settlement of disputes—a well-conceived
though rather conventional scheme—which started with
conciliation and moved on, if necessary, to arbitration
and then, again if necessary, to judicial settlement. That
system might be satisfactory in the case of disputes relat-
ing to the application or interpretation of the articles of
the future instrument. It would be less so, however, par-
ticularly in view of the delays involved, in the case of
disputes involving countermeasures which would then
be allowed to continue for a long time without any exter-
nal control. The Special Rapporteur was aware of the
problem and had tried to solve it by grafting on to the
draft articles on conciliation7 a provision entitling the
conciliation commission to order, where appropriate, the
cessation of countermeasures and provisional measures
of protection. In so doing, he had of course attributed to
the conciliation commission powers usually reserved for
arbitral or judicial bodies. It was true that an impartial
determination of the lawfulness of countermeasures was
necessary and should come at an early stage in the dis-
pute settlement procedure. While he was not as opposed
as some to the granting of such powers to the concili-
ation commission, he wondered whether that departure
from traditional rules was indispensable. One could, for
instance, conceive of the question of the legality of
countermeasures being submitted, from the outset, to ar-
bitration. Admittedly, that would do away with the con-
ciliation stage, which might be regarded as a very useful
first step on the road to binding third-party procedures.

21. The matter could perhaps be solved by separating
the determination of the lawfulness of countermeasures
from the settlement of disputes concerning the applica-
tion or interpretation of the provisions of the future in-
strument. As he saw it, such a separation would have a
dual advantage. On the one hand, there would be an
early and impartial determination of the admissibility of
the countermeasures, something that would be to the
benefit both of the wrongdoing State, which might be
suffering the effects of unjustified countermeasures, and
of the injured State, which would thus have the assur-
ance of not being penalized later for having acted ultra
vires. On the other hand, recourse to procedures for the
settlement of disputes concerning the application or in-
terpretation of the articles of the future instrument would
be enlarged and would not be made dependent—as was
the case under article 1 as proposed by the Special
Rapporteur—on the application of countermeasures. In-
tentionally or not, the whole system proposed was trig-
gered if a dispute had arisen following the adoption by
the allegedly injured State of any countermeasures
against the allegedly law-breaking State (art. 1). If no
countermeasures were applied, the provisions on the set-
tlement of disputes could not be invoked even in the case
of a dispute concerning the application or interpretation
of the future instrument.

22. Matters would be easier to handle, in his view, if
the same provisions did not deal, in the same way, with

7 For the text, see 2305th meeting, para. 25.
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two different questions, namely, the need for a general
system for the settlement of disputes arising out of the
application or interpretation of the articles of the future
instrument and the need for specific provisions on the
settlement of disputes concerning the legitimacy of
countermeasures. In the case of the first kind of dispute,
it would suffice if a few changes were made to the sys-
tem proposed by the Special Rapporteur, in particular
with a view to guaranteeing greater freedom of choice,
though he doubted whether such a broad application of
binding third-party procedures was feasible at that stage.
So far as the second kind of dispute was concerned, a
system along the lines of arbitration could be envisaged.
Such provisions should take full account of the fact that
a solution to the dispute must be secured without delay.
The choice of arbitrators should be simplified, the instal-
lation of the arbitral tribunal should be expedited and its
rules should be as simple as possible to allow for a
speedy conclusion of the task. That task would consist
exclusively of determining whether the countermeasures
were lawful and whether or not they should cease. Only
by express agreement of the parties would the tribunal be
empowered to go any further. He even thought that, in-
stead of referring to an arbitral tribunal and to arbitra-
tion, just to stay within the framework of existing
procedures, it would be preferable simply to speak of a
"commission" or a "countermeasures commission".
That commission could also be authorized to try to bring
the parties to a mutually satisfactory compromise solu-
tion before exercising its power to deliver a binding de-
cision. In fact, it could embody elements of arbitration,
mediation and, of course, fact-finding. It should not be
too difficult to draw up provisions to that effect and he
was confident that the Special Rapporteur would be able
to do so.

23. Many references had been made to the need to
strike a balance between what was desirable and what
was possible, as also to the need not to propose provi-
sions that States would not accept. There was, however,
no guarantee whatsoever that States would accept the ar-
ticles the Commission produced and, unfortunately, it
was States, not the Commission, that made international
law. In the past, the Commission had prepared articles
tailored to what it supposed to be the wish of States, only
for the General Assembly to put them aside, even when a
majority of the States represented there were not opposed
to those articles. He, like other members, was firmly con-
vinced that the Commission had a responsibility of its
own and that it could contribute to the progressive devel-
opment of international law only if it acted, particularly
in the area of State responsibility, with that rational
audacity which Mr. Mahiou had mentioned earlier.

24. Mr. YANKOV said that, before examining in de-
tail the proposed draft articles on conciliation and arbi-
tration, he had two general remarks to make on the sys-
tem for the settlement of disputes envisaged by the
Special Rapporteur. In the first place, he noted that, apart
from some considerations of a general nature in favour
of a third-party settlement procedure, the Special Rap-
porteur placed the emphasis above all on the need for a
binding settlement procedure as a counterweight to pos-
sible countermeasures and to minimize the negative as-
pects of unilateral measures. The deterrent, and perhaps
preventive, effect which the establishment of a dispute

settlement system would, of course, have on the ill-
considered adoption of countermeasures was undeniable
and the Special Rapporteur's fifth report provided con-
vincing arguments to that effect. But, as the Special
Rapporteur himself admitted, effective third-party settle-
ment procedures should be envisaged in part 3 of the
draft. Since part 3 was not confined to countermeasures
alone, there was the problem of the scope of the dispute
settlement system, which, logically, should apply to all
the issues dealt with in part 3. As Mr. Bennouna had ob-
served (2307th meeting), the Special Rapporteur might
have thought that, in the case of many of those issues,
reference could be had to established practice. At all
events, it seemed that, at the current stage, he had con-
sidered it preferable to concentrate his efforts on the role
of third-party dispute settlement in the case of unilateral
action. That was apparent from his report, in which he
stated that the disputes that would be covered by that
procedure were those legal disputes arising as a conse-
quence of countermeasures or counter-reprisals resorted
to by parties in an international responsibility relation-
ship.

25. Having regard to the numerous general treaties on
the settlement of disputes which were not applied and
which were ineffective, the Special Rapporteur was not
to be reproached on that score; it should even be
recognized that it would be more appropriate to engage
in a substantial progressive development of dispute set-
tlement procedures by providing for a more effective ar-
bitration clause. But international developments and the
increasing number of international treaties and other in-
struments which recognized the practical significance of
third-party dispute settlement provided favourable
grounds for the progressive development of international
law in that field. Of course, expectations should not be
exaggerated. The end of the cold war did not signify an
end to conflicts between States; and environmental, re-
ligious and ethnic problems were the source of even
more complex discord. The aim was not, of course, to
produce texts that would go down in the history of the
work of the Commission without ever being put into ef-
fect.

26. His second general remark concerned the question
of whether the dispute settlement procedures in the case
of countermeasures should be brought into operation be-
fore or after the adoption of countermeasures. With all
due respect, he would have liked the Special Rapporteur
to ask himself whether there were not areas in which re-
course to binding procedures for the settlement of dis-
putes before the adoption of countermeasures would be
useful and conceivable.

27. Turning to the draft articles,8 he said that he did not
altogether agree with the Special Rapporteur when he
stated in respect of conciliation, that the non-binding
character of the outcome of conciliation made that
procedure inadequate for the purpose of correcting the
negative aspects of unilateral countermeasures. Every-
thing depended on what was expected of conciliation. It
had been generally established—and reference could be
had in that connection to the Handbook on the Peaceful

8 For the text, see 2305th meeting, para. 25.
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Settlement of Disputes between States9—that the func-
tions of conciliation were to elucidate the facts in dispute
and to bring the parties to an agreement by suggesting to
them mutually acceptable solutions.

28. In his view, an attempt should not be made to re-
form the institution of conciliation by assigning it func-
tions that were more appropriate for arbitration or judi-
cial settlement. It was, however, quite conceivable for
conciliation to be made compulsory, subject to an agree-
ment by the parties to the dispute to proceed in the event
of failure to arbitration or some other third-party settle-
ment. There were three advantages to such an approach:
any confusion between conciliation and arbitration
would be avoided; the task of the parties would be sim-
plified by enabling them to proceed directly to arbitra-
tion without having to go through the intermediate and
hypothetical phase of the conciliation commission; and
the progressive development of the law would require
less effort, as there would be an institution soundly
rooted in State practice.

29. The opinions of the conciliation commission
should, moreover, retain their recommendatory nature: if
States did not come to an agreement, the other mecha-
nisms for settlement would be set in motion. Indeed, the
Special Rapporteur proposed the insertion of the words
"where appropriate" before the word "order" in arti-
cle 2, paragraph 1 (b), although the word "order" could
perhaps have been replaced by the word "recommend"
for the sake of greater clarity. He would also like some
wording along the following lines to be added at the end
of article 3, which dealt with arbitration: "However, the
parties concerned may agree to submit the dispute to ar-
bitration without prior recourse to conciliation". That
would pave the way for a speedier method of settlement.
Perhaps some qualifying word should also be added to
the article to make it clear that the "decision" delivered
by the arbitral tribunal would be of a binding nature,
even if that was already understood.

30. Notwithstanding those comments, he was in gen-
eral agreement with the Special Rapporteur's conclu-
sions, which had undoubtedly helped work on the topic
to advance.

31. Mr. THIAM expressed his congratulations to the
Special Rapporteur both on the quality of his report and
on his generosity and courage. Having acknowledged in
chapter I, section E, of the report the failure of the inter-
national community to develop third-party lawmaking
comparable to that of the national community, the Spe-
cial Rapporteur added that international lawyers could
not escape their responsibility by resorting to the out-
dated argument that Governments would not accept
more adequate settlement commitments. The Commis-
sion might make that statement its motto, for its task was
to open up new avenues for the progressive development
of international law. The first of the reasons usually cited
against a mandatory regime for dispute settlement was a
restrictive interpretation of the Commission's terms of
reference: that its task was to codify international law
and not to develop it. He was not of that opinion. The
Commission must develop the law at the same time as

codifying it. Moreover, the very fact of codifying topics
which thus far had fallen within the scope of customary
law already amounted to progressive development.

32. Another argument often advanced was the fear that
Governments would not accept the substantial obliga-
tions which might result from a dispute settlement sys-
tem. But it was the Commission's role to convince
others and move forward. Everyone agreed that counter-
measures were repugnant. However, they could not be
combated with timid attempts at codification. The inter-
national community must be made to face up to its re-
sponsibilities. Countermeasures were dangerous from all
standpoints, even regardless of the balance of power, for
they ran counter to the principle that no one had the right
to dispense his own justice.

33. The draft articles10 proposed a well-crafted system,
with the successive steps of conciliation, arbitration and
judicial settlement. However, at present, conciliation was
hardly practised in Africa, which had long had recourse
to the political settlement *)f disputes at inter-State con-
ferences. That did not mean that an organized concili-
ation system was unthinkable, but it would have to be
established with a degree of caution. For example, the
functions of the conciliation commission might be too
hybrid in nature and covered both conciliation and arbi-
tration. He was particularly troubled by the commission
being empowered to order the suspension of any coun-
termeasures resorted to by either party. In his view, the
conciliation commission should do no more than make
recommendations.

34. Nor was it clear why countermeasures had to be
taken before the conciliation procedure could be set in
motion. That approach seemed too restrictive and, in his
view, it ought to be possible to initiate the procedure
from the moment that a wrongful act existed which gave
rise to a dispute.

35. Nor could he see why the three steps of settlement
should necessarily be successive. The parties should be
free to choose the means of settlement which suited
them. Lastly, the provisions of article 6 concerning the
possibility of recourse to ICJ in the case of an exces de
pouvoir by the arbitral tribunal did not appear to add
anything new.

36. He proposed that the draft articles should be re-
ferred to the Drafting Committee, if that was the wish of
the Special Rapporteur. Even if some members of the
Commission disagreed, that stage was part of the normal
conduct of the Commission's work. The Drafting Com-
mittee dealt with both form and substance, although that
did not mean, of course, that the draft articles would be
adopted.

37. Mr. TOMUSCHAT said that he did not want to
dwell on the ambiguities in the report which had been
highlighted by Mr. Pellet (2305th meeting) and Mr. Ma-
hiou (2306th meeting), but he did think that those ambi-
guities were real and not merely the result of a superfi-
cial reading.

38. One thing was for sure: the scope of the draft arti-
cles must be crystal clear and there were three ways of
achieving that. The first was to draft articles dealing ex-

9 Official Records of the General Assembly, Forty-sixth Session,
Supplement No. 33 (A/46/33), annex. 10 For the text, see 2305th meeting, para. 25.
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clusively with the settlement of disputes relating to
countermeasures. The Special Rapporteur had made it
clear that that was not his wish, and he agreed with him.
In addition, article 12, which dealt with the question,
was being considered by the Drafting Committee, so that
it was useless to conduct a plenary debate on it. It was of
course difficult to support the idea of a unitary regime.
There were many different situations in international life
which must all be dealt with in an adequate fashion. For
example, in the case of an armed conflict, the Geneva
Conventions of 1949 and the Additional Protocols
thereto of 1977 did indeed ban countermeasures in many
fields, but not in all. It was inconceivable that, before be-
ing entitled to take reprisals in reaction to a breach of the
rules of warfare, the victim party must first have to go
through a lengthy procedure of dispute settlement. Un-
fortunately, the Commission was caught in a kind of
trap—which might be called the "Ago trap"—for it had
accepted that it was incumbent on the Commission to
draft articles which were the same for all imaginable dis-
putes between States. Although he was resolutely in fa-
vour of establishing a system of third-party settlement in
the case of countermeasures, he thought that the Com-
mission should not be afraid to differentiate according to
the subject-matter at issue. In that connection, he would
like to know why the sophisticated system provided for
dispute settlement in the Vienna Convention on the Law
of Treaties had never been set in motion during the many
years of its existence. In any event, he agreed with many
other members of the Commission that the dispute settle-
ment machinery for countermeasures should be sepa-
rated from the general system of dispute settlement in
the field of State responsibility. A special system for
countermeasures was particularly necessary when the
measures were carried out by third parties that were not
directly injured. Despite what several other speakers had
said and whatever the Special Rapporteur might think,
he himself was of the opinion that a distinction must be
made between a directly injured State and a State acting
as a kind of agent of the international community. That
was what Georges Scelle had described as dedoublement
fonctionnel (duplication of functions) when speaking of
cases in which a measure was taken by a State—and thus
constituted an act of national sovereignty—but where in
reality the State was acting to assert the interests of the
international community. That was an important differ-
ence which ought to have a number of consequences
with regard to procedural machinery.

39. The second way of defining the scope of the draft
articles would be to confine the settlement system to dis-
putes concerning the interpretation and application of the
future convention, following the usual model of dispute
settlement clauses in treaties, which, strictly speaking,
applied only to disputes within the framework of the
treaty concerned. Nevertheless, it was doubtful whether
that was a viable or recommendable solution. If a con-
vention on State responsibility ever did emerge from the
Commission's work, it would set forth secondary rules
and would constitute, as it were, the general part of the
law of State responsibility. That being so, was it possible
or advisable to separate the general question of State re-
sponsibility from the question of the primary rules at is-
sue, the breach of which gave rise to State responsibil-
ity? That was doubtful, for there were many issues
regulated by the draft articles which were intimately tied

up with the primary rules: for example, separating the
obligation of result from the obligation of means. Arti-
cle 19 of part 1 of the draft,11 on international crimes was
another case in which the so-called secondary rules
crossed the artificial boundary between primary and sec-
ondary rules, requiring a thorough examination of the
substantive rule alleged to have been breached by the al-
leged wrongdoing State to the detriment of the alleged
victim State. The conclusion must be that a settlement
system confined to disputes concerning the interpretation
and application of the future convention would make lit-
tle sense: on that point his conclusion differed from that
of Mr. Yankov.

40. There remained the third means of defining the
scope of the draft articles, which seemed to be the one
favoured by the Special Rapporteur, and which
amounted to prescribing a compulsory dispute settlement
system for all breaches of an international obligation,
whatever the subject-matter, in accordance with the
"Ago philosophy" set out in part 1, article 1, to the ef-
fect that no account was to be taken of the substantive
importance of the rule in question. Mr. Pellet (2305th
meeting) had said that the utilization of such a design
would mean a revolution in international law. The Spe-
cial Rapporteur, to judge by his response, did not like
that proposition. The correctness of Mr. Pellet's observa-
tion could hardly be doubted, however, for he did not
mean by "revolution" the overthrow of international
law, but a great leap forward towards the actual
realization of the concept of international community.
To date, States had always defended their right to select
the dispute settlement mechanism which best suited their
needs. But that principle, although enshrined in Arti-
cle 33 of the Charter of the United Nations, emphasized in
the Manila Declaration on the Peaceful Settlement of In-
ternational Disputes,12 and still regarded as one of the
cornerstones of the international legal order, had serious
defects in its application, if only because powerful States
invariably preferred negotiations, where they enjoyed a
privileged position as a fact of life. The system must
therefore be improved. But was it possible to prescribe a
rigid mechanism for the settlement of any international
dispute, whatever its nature, its importance for the coun-
try concerned or its long-term repercussions? At present,
the subject-matter concerned played an important role.
For example, States were generally more prepared to ac-
cept binding dispute settlement in technical areas—and
they still carefully examined the possible consequences
for their interests before submitting to third-party settle-
ment. That was the reason why the landscape of dispute
settlement clauses was an extremely variegated one con-
taining a wide spectrum of formulas. Was it possible to
replace that complicated structure by a uniform model?
Should negotiation be excluded or invariably reduced to
the first stage of a process which in each and every in-
stance would lead to ICJ? Nothing was certain in that re-
gard and he thought that the Commission should deliber-
ate further before making up its mind. If it decided to
introduce a legal revolution, then—contrary to the usual
practice in revolutions—it should carefully weigh the ar-

1 ' For the texts of articles 1 to 35 of part 1, provisionally adopted
on first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

12 General Assembly resolution 37/10, annex.
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guments for and against and the feasibility and viability
of its proposals. It would also, of course, have to give
some attention to the question of costs. Negotiation was
usually the cheapest mechanism and any other mecha-
nism might entail costs which the developing countries
might not be able to bear. In conclusion, he emphasized
that, as a question of principle was involved, only a ple-
nary debate could show the Commission which route it
should take.

41. Mr. SZEKELY recalled that during the recent
work on State responsibility, some members of the Com-
mission had warned that the draft articles should not en-
courage the use of countermeasures. That balance had
been the single factor responsible for closing the gap be-
tween the members of the Commission who were reluc-
tant to mention countermeasures in the draft and those
who were in favour of doing so. The Special Rappor-
teur's excellent fifth report contained suggestions for the
progressive development of the law which could help
advance the work, but the balance in question might be
upset by the close link established in the report between
countermeasures and dispute settlement. In fact, accord-
ing to the report, a State that was victim of an interna-
tionally wrongful act could make use of the procedures
envisaged only if it had resorted to countermeasures,
thereby giving the impression that it was the counter-
measures that had given rise to the dispute, whereas they
were only the result of the original wrongful act. While
endorsing the system of successive obligations going
from cessation of the wrongful act to reparation, he con-
sidered that the procedures envisaged in the draft should
be available whether or not countermeasures had been
applied. In that case, article I13 would have to be
amended. Comparing the fifth report with the fourth
one,14 there appeared to be an important contradiction: in
the fourth report, States were encouraged not to take
countermeasures until they had exhausted the settlement
procedures.

42. In view of Article 33 of the Charter of the United
Nations, he also thought that the clause dealing with the
exhaustion of settlement procedures in article 12 should
be deleted.

43. The proposed system should thus operate in stages:
first, the injured State would request the cessation of the
act in question. If the wrongdoing State did not respond,
a second stage would be initiated, during which the in-
jured State had in good faith to exhaust all possibilities
of engaging the wrongdoing State in amicable settlement
procedures. In case of failure, the injured State would
move into the third stage by exercising its right to go be-
fore a conciliation commission and then to implement
the procedures provided for in articles 3 to 5 of part 3 of
the draft. The question was where countermeasures
would fit into that system. If the first stage was success-
ful, involving cessation of the wrongful act and repara-
tion granted to the injured State, those measures were
hardly appropriate. The same held true if the injured
State managed to bring about the application in good
faith of an amicable settlement procedure. During those
two stages, the injured State should have the right only

13 For the text, see 2305th meeting, para. 25.
14 Yearbook.. . 1992, vol. II (Part One), document A/CN.4/444 and

Add. 1-3.

to take interim measures of protection, including provi-
sional countermeasures, for the sole purpose of protect-
ing its interests and encouraging the wrongdoing State to
participate in the first stage or the second. As soon as the
injured State had won its cause, any countermeasure had
to be suspended.

44. In the event of total failure, the injured State would
have to go on to the third stage, which made sense only
if the basic structure and foundations of the system pro-
posed by the Special Rapporteur were accepted. If the
Commission were to engage in a simple exercise of codi-
fication, without progressive development of the law, its
work would not be adequate to meet the challenge of es-
tablishing an effective mechanism for ordering interna-
tional relationships.

45. Thus, in case of failure, it was important that the
injured State should be able to turn to a conciliation
commission and that the wrongdoing State should accept
that procedure. If that commission did not have the
means proposed by the Special Rapporteur to obtain ces-
sation of the wrongful act and order interim measures of
protection, the injured State would not be motivated to
seek out that type of settlement.

46. If, after the conciliation procedure, it was neces-
sary, as proposed by the Special Rapporteur, to proceed
to arbitration and then to judicial settlement, the propo-
sals contained in the report seemed to provide the el-
ements needed to get the wrongdoing State to cease the
wrongful act and to grant reparation; that would encour-
age the peaceful settlement of disputes and could only
strengthen the primacy of law in international relations.

47. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he was grateful to the members of the Commission who
had spoken on the subject, regardless of their views on
his proposals. It was obvious that a special rapporteur's
proposals were always provisional and open to criticism,
but, on the whole, the impression seemed to be favour-
able. Before leaving Rome with his draft, he had dis-
cussed it with young lawyers and some of them had been
rather pessimistic about the way his proposals might be
received. He had decided to submit them anyway, in the
hope, above all, that they might be supported by some
and also because, even if the draft was definitely rejected
in the end, it would have none the less served to transmit
a message to the next generation of international lawyers
who would be considering the issue under conditions
more favourable than those now prevailing which were
already an improvement on those of 10 years ago or
less.

48. He was grateful to Mr. Bennouna, Mr. Calero Ro-
drigues, Mr. Fomba, Mr. Guney, Mr. Kabatsi, Mr. Ma-
hiou, Mr. Pambou-Tchivounda, Mr. Razafindralambo,
Mr. Szekely, Mr. Thiam, Mr. Tomuschat and Mr.
Yankov for the positive interest they had shown in the
topic, even though they had not unanimously endorsed
the report.

49. He was sorry to have to omit from his general trib-
ute one member of the Commission, who had spoken
first, for the very simple reason that that member had
clearly read the report only very partially or very superfi-
cially. It was possible in that connection that a misunder-
standing had arisen from the paper that he himself had
had distributed on 14 June. That brief paper was neither
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a correction to the report nor an addition: it contained lit-
eral quotes from the report in order to demonstrate that
the report had made it perfectly clear that the measures
he was proposing would apply after a countermeasure
had beer resorted to and after a dispute had arisen as a
result of that countermeasure. The same held true for the
role of the conciliation commission: nowhere was it con-
tested that the outcome of the commission's work should
be strictly in the nature of recommendations, mediation
or conciliation, except that the commission should also
have the authority to order the suspension of any coun-
termeasures that one of the parties might have taken
against the other or to order interim measures and/or
fact-finding, also in loco.

50. He also wished, on an equally provisional basis, to
give a more detailed explanation of certain points in re-
ply to Mr. Tomuschat, who had raised three questions
which warranted consideration. First, how was it that the
provisions on dispute settlement contained in the Vienna
Convention on the Law of Treaties had not been used
thus far? The point was well taken and the issue had
been raised by a French scholar, who had submitted an
article to him on dispute settlement and the Commis-
sion's policy in that regard which he had referred to sev-
eral times in his report. However, as pointed out in par-
ticular by Mr. Bennouna and Mr. Calero Rodrigues, the
basic idea was to arrive at a balance between, on the one
hand, the fact of allowing countermeasures and, on the
other, the consequences arising from them, namely, the
need to provide in one way or another for a corrective to
such unilateral countermeasures. That was the basic idea,
even if he had had to add some details so as not to be su-
perficial; the details could be left to the Drafting Com-
mittee if the articles were referred to it. With that idea as
a starting-point, his impression was that the situation
was not the same in the Vienna Convention on the Law
of Treaties and the convention on which the Commission
was working, assuming, as Mr. Tomuschat had said, that
there would one day be a convention on State respons-
ibility. In that respect, he was confident: there would one
day be a convention or a treaty on State responsibility,
even if he was no longer around to see it adopted. Fur-
thermore, he would prefer not to be around when a good
convention was adopted rather than live to see a conven-
tion which would not make much sense from the view-
point of the progressive development of international
law.

51. With regard to the dedoublement fonctionnel to
which Mr. Tomuschat had also referred, he was not a
supporter of that concept, but would gladly discuss it
with Mr. Tomuschat, at the International Law Seminar
round table, for instance.

52. As to negotiation, Mr. Tomuschat had said that,
while conciliation, arbitration and judicial settlement
were discussed in the report, it did not mention negotia-
tion. As a perceptive lawyer, however, Mr. Tomuschat
knew quite well that negotiation would surely come even
before resort to the conciliation commission and that it
would continue throughout the conciliation process,
since the primary role of the commission was to serve as
an intermediary between the parties and try to get them
to agree—and that was obviously negotiation. Negotia-
tion would then continue in the event that conciliation
failed, since it was always possible that an agreement be-

tween the two parties might be reached on the basis of
the commission's recommendations, even after the es-
tablishment of an arbitral tribunal and during the arbitra-
tion procedure, and that the agreement would be con-
firmed in the arbitral award.

53. As to the question of revolution, Mr. Calero Ro-
drigues had kindly confirmed that there was, in fact,
nothing of the sort in the draft. In contrast, Mr. To-
muschat, while agreeing that what was involved was not
an upheaval, as it had been called by one speaker, whose
viewpoint—as expressed in his statement—he himself
(the Special Rapporteur) did not endorse, considered that
there was nevertheless such a great leap forward that, for
all practical purposes, it meant a change. His proposals
would nevertheless not give rise to any change whatever
in the structure of the inter-State system. States would
continue to be the "makers" of international law and
each State individually would be the first to decide
whether a wrongful act had been committed. The only
applicable systems of third-party settlement would be
conciliation, with non-binding results, except for proce-
dural questions, arbitration, which had been used for
centuries, and judicial settlement, which was nothing
new, since ICJ had been in existence for about 75 years.

54. It was true, as Mr. Tomuschat had said, that, in
some areas, particularly technical ones, there were more
extensive dispute settlement obligations. But, outside
those areas, there were non-technical fields which were
covered by a great many General Assembly resolutions,
including the Manila Declaration,15 and all of which,
without exception, involved general obligations to seek
out an agreement in the event of a dispute. That was the
basic point and that was why he had stressed the need to
consider arbitration clauses as a possible way of making
progress, in particular in the convention on State respon-
sibility which might one day be concluded, in order to
go beyond resolutions, declarations, treaties—general,
bilateral or multilateral—and other agreements relating
to arbitration or judicial settlement which had obvious
limitations. He had thought it appropriate to make those
comments and stress once again the need to grasp prop-
erly the contents of the paper distributed on 14 June,
which was not a correction, but simply an explanation of
his ideas; whoever failed to realize that could not claim
to have read his report.

55. Mr. GUNEY noted that, in replying to
Mr. Tomuschat, the Special Rapporteur had tried to con-
vince the members of the Commission that since nego-
tiation was an integral part of the conciliation procedure
which he was advocating, there was no need to include it
in the draft as an independent means of dispute settle-
ment. Negotiation had a major role no matter what sys-
tem was envisaged, as stated in Article 33 of the Charter
of the United Nations which established negotiation as
the first means of dispute settlement. If the parties had
not exhausted the most effective method, namely, nego-
tiation in good faith, what were the chances that they
would decide or agree to move on to other dispute settle-
ment procedures?

15 See footnote 12 above.
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Organization of work of the session (concluded)*

[Agenda item 1]

56. The CHAIRMAN recalled that, in accordance with
the principles adopted at the preceding session, the mem-
bership of the Drafting Committee would vary according
to the topic under consideration. In respect of inter-
national liability for injurious consequences arising
out of acts not prohibited by international law, Mr.
Giiney, Mr. Sreenivasa Rao, Mr. Razafindralambo and
Mr. Tomuschat had been appointed to replace the outgo-
ing members. The Drafting Committee was thus com-
posed of Mr. Al-Baharna, Mr. Calero Rodrigues, Mr.
Eiriksson, Mr. Giiney, Mr. Kabatsi, Mr. Sreenivasa Rao,
Mr. Razafindralambo, Mr. Rosenstock, Mr. Shi, Mr.
Szekely, Mr. Tomuschat, Mr. Vereshchetin and Mr.
Villagran Kramer.

57. He himself would serve as Special Rapporteur and
Mr. de Saram as Rapporteur of the Commission.

58. Mr. EIRIKSSON said that Mr. Yamada should be
added to the list of the members of the Planning Group.

The meeting rose at 1.05 p.m.

* Resumed from the 2298th meeting.

2309th MEETING

Friday, 18 June 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Guney,
Mr. Idris, Mr. Jacovides, Mr. Kabatsi, Mr. Koroma,
Mr. Mahiou, Mr. Mikulka, Mr. Pambou-Tchivounda,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr. Robin-
son, Mr. Rosenstock, Mr. Shi, Mr. Szekely, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yamada, Mr. Yankov.

State responsibility (continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/Conf.Room Doc.l)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. YAMADA said that, whereas the fifth report
(A/CN.4/453 and Add.1-3) might have been expected to

cover dispute settlement procedures of a broad general
nature, it was instead confined primarily to dispute set-
tlement procedures relating to the regime of counter-
measures, and it also considered dispute settlement pro-
cedures relating to "crimes" of States under article 19
of part 1 ? As to the latter, until the relevant draft articles
had been presented, he would reserve his comments. He
would, however, request clarification, or perhaps modifi-
cation, of the expression "international delicts qualified
as crimes of State" used in the title of chapter II of the
fifth report,3 inasmuch as the Commission had already
decided to distinguish between "crimes" and "delicts"
in part 1 of the draft.

2. The Special Rapporteur devoted a significant part of
his carefully conceived report to arguing the importance
of making effective dispute settlement procedures avail-
able in the framework of State responsibility in general,
and focused in particular on the need to ensure that uni-
lateral measures and reactions by States were appropri-
ately controlled. Despite laudable intentions, the report
did not necessarily present a convincing argument for
the proposed procedures. The Special Rapporteur
seemed to be trying to create two parallel restrictions for
the control, under international law, of unilateral reac-
tions: by defining a legal regime if the injured State re-
sorted to countermeasures (part 2, arts. 11-14)4 and by
establishing the obligation of an injured State to exhaust
all effective dispute settlement procedures before resort-
ing to countermeasures.

3. It was certainly desirable to create effective dispute
settlement procedures, in particular compulsory proced-
ures, as one of the measures for controlling unilateral re-
actions to wrongful acts. In that sense, he saw significant
value in the Special Rapporteur's devoting such a large
portion of his report to describing why such procedures
were important. Furthermore, as the Special Rapporteur
himself had reiterated, it was appropriate for the Com-
mission to foster third-party dispute settlement proce-
dures on the occasion of the United Nations Decade of
International Law.5

4. Nevertheless, the fundamental problem in regard to
the report was the overall structure of such procedures.
First of all, the sense of the fifth report was not suffi-
ciently clear, especially as to whether the proposed pro-
cedures related to State responsibility in general or to
countermeasures alone. That ambiguity had given rise to
criticism now found to be based on an inaccurate under-
standing of the Special Rapporteur's intention, for the
Special Rapporteur's paper of 14 June 1993, which had
been circulated among members of the Commission,
pointed out that the envisaged third-party procedures
would cover not just the interpretation/application of
the articles on countermeasures but the interpreta-

1 Reproduced in Yearbook... 1993, vol. II (Part One).

2 For the texts of articles 1 to 35 of part 1, provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

3 Original title of chapter II as it appeared in document A/CN.4/453
(mimeographed) and which had subsequently been changed.

4 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.

5 Proclaimed by the General Assembly in its resolution 44/23.
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tion/application of any provision of the future conven-
tion on State responsibility. If the fifth report had been
clearly written in that respect, questions would not have
been raised as to the applicability of the proposed
procedures to State responsibility. The fact that only one
third of the report was about the substantive issues in re-
spect of the proposed procedures might be the reason for
the lack of clarity. He was confident that in his future
work, the Special Rapporteur would make his arguments
more precise.

5. Even after reading the paper of 14 June, a number of
questions none the less remained. Article 1 proposed for
part 36 appeared to suggest that the procedure described
in the annex would be set in motion only after the amic-
able settlement procedures stipulated in part 2, article 12,
had been exhausted. If that understanding was correct, it
would seem that the envisaged third-party procedures
would cover only the interpretation/application of arti-
cles on countermeasures. If the paper in question was to
be taken as the proper basis, the Drafting Committee
should alter article 1 to bring it into line with the Special
Rapporteur's real intentions.

6. The Special Rapporteur's approach in making the
resort to countermeasures contingent upon exhaustion of
all available third-party dispute settlement procedures
was an attempt to impose on injured States conditions
external to the regime of countermeasures. Such an ap-
proach would result in a further obligation limiting resort
by injured States to countermeasures, thereby creating
new primary rules. It was doubtful whether States would
agree to placing such strict limits on countermeasures
and the scheme might jeopardize not only the success of
dispute settlement procedures but also the very regime of
countermeasures itself.

7. As to the proposed three-step dispute settlement sys-
tem, under current international law the freedom of
States to choose the means of dispute settlement was
well-established, and there was also the obligation to set-
tle disputes peacefully. The proposed three-step system
would be too rigid and would undermine such freedom
of choice. The restrictive approach taken by the Special
Rapporteur was likely to give rise to strong opposition
from States. He did not deny the utility of a compulsory
hierarchical three-step settlement regime. Some types of
dispute might be suited to a hierarchical procedure, but
in the final analysis, such a system was extremely novel,
if not revolutionary, as Mr. Pellet (2305th meeting) had
put it, given the present state of international society and
international law. As such, the system went beyond the
progressive development of international law, and sover-
eign States were not likely to subscribe to it. As he saw
it, the Commission was expected to try and strike a bal-
ance between the well-established freedom of choice of
settlement procedures and a firmly structured compul-
sory settlement mechanism.

8. It would appear that each step was designed to be
compulsory and to be followed in strict sequence. Such a
system was attractive in the sense that it could settle dis-
putes in an impartial manner and purely on the basis of
facts and law. But the reality was that most disputes be-

tween States were not referred for judicial settlement,
and that less than one third of the States parties to the
Statute had accepted the compulsory jurisdiction of ICJ.
The difficulties of the proposed system were a very rigid
structure based on a three-step sequence; the extensive
power of the conciliation commission; and the fact that
ICJ was at least partly qualified as an appeal court for an
arbitration award.

9. With regard to the first level of the proposed system,
conciliation, the wording of article 1 could be interpreted
to mean that the procedure was applicable only in the
case of countermeasures and not of State responsibility
in general. There seemed to be a clear need for the Draft-
ing Committee to recast the article to make it generally
applicable to disputes relating to State responsibility.

10. Furthermore, the proposed conciliation procedure
was compulsory for disputes when all amicable settle-
ment procedures had been exhausted and the conciliation
commission could order, with binding effect, the suspen-
sion of countermeasures or any provisional measures of
protection. Those compulsory or binding features of the
procedure were not yet established in general interna-
tional law. Again, the conciliation commission would
not be able to settle the entire dispute itself with binding
effect, and such partly binding conciliation did not seem
to enjoy wide acceptance among States.

11. Article 6 provided for unilateral submission to ICJ
of a decision tainted with exces de pouvoir or departure
from arbitral procedure. It appeared to make ICJ an ap-
peal court of sorts. ICJ's function as a court of appeal
could be found in some conventions, such as the Con-
vention on International Civil Aviation, and such a pro-
posal was quite appropriate as part of the progressive de-
velopment of international law, but a wider appeal
jurisdiction not limited to cases of exces de pouvoir or
violations of procedure would be desirable for ICJ.

12. Regarding the importance of fact-finding in the
dispute settlement procedure, the first question that must
be answered in a dispute on State responsibility was
whether or not an allegedly wrongdoing State had in fact
committed a breach of an international obligation. He re-
ferred in that context to the examples of the Dogger
Bank case7 or Additional Protocol I to the Geneva Con-
ventions. In the Special Rapporteur's draft, the fact-
finding function would be performed by the conciliation
commission. However, in view of the extensive compe-
tence of the conciliation commission, as proposed by the
Special Rapporteur, a kind of commission of inquiry
with competence limited to fact-finding would be more
acceptable to States and thus easier to establish.

13. The present report and the draft articles were an in-
novative and ambitious proposal. In his view, the Com-
mission should not remain in the realm of codification. It
should try to secure progressive development of interna-
tional law by strengthening the rule of law, while re-
maining fully aware that, if the results of its work were
not accepted by what the Special Rapporteur called the
"inter-State system", the untiring efforts of both the

6 For the text, see 2305th meeting, para. 25.

7 The North Sea or Dogger Bank case, The Hague Court Reports,
J. B. Scott, ed. (New York, Oxford University Press, 1916), pp. 403-
413.



78 Summary records of the meetings of the forty-fifth session

Commission and the Special Rapporteur would have
been wasted. Regrettably, the Special Rapporteur's
three-step settlement procedure contained too many dif-
ficulties to win the approval of the great majority of
States. Such an innovative system was not the only way
to bring States to accept a binding third-party settlement
procedure. The dispute settlement system would surely
be improved, not immediately in the framework of the
codification of State responsibility, but through various
means of persuasion, such as General Assembly resolu-
tions or multilateral diplomacy. It was therefore essential
for the Commission to continue to try to establish the
rule of law in international society little by little, even if
it seemed to be the long way round. Rome had not been
built in a day.

14. Mr. ARANGIO-RUIZ (Special Rapporteur), ex-
pressing the hope that completion of the Commission's
work on the topic would not take as much time as had
been needed to build Rome, said he wished to provide
the clarification requested by Mr. Yamada. The term
"delicts" had inadvertently been used. He had meant to
say that he would deal later with internationally wrong-
ful acts, which in article 19 were qualified as interna-
tional crimes of States. In keeping with long-standing
practice, he employed the term "delinquencies" as a
synonym for "internationally wrongful acts".

15. Mr. AL-BAHARNA, commending the Special
Rapporteur on a thought-provoking report, said its main
thesis was that the inclusion of an adequate and reason-
ably effective dispute settlement system would be of de-
cisive help in minimizing or eliminating countermeas-
ures and that the need to strengthen existing dispute
settlement procedures in connection with the regime of
countermeasures had been stressed by many speakers in
the course of the Sixth Committee's debate on the Com-
mission's report. It was also argued that there had been
perceptible changes in international relations with regard
to third-party settlement, and the Commission was there-
fore encouraged to reverse its tendency to interpret nar-
rowly its competence with respect to dispute settlement
procedures and to overemphasize the reluctance on the
part of Governments to accept more advanced dispute
settlement commitments. Was the Special Rapporteur's
thesis correct? What, if any, were the overall implica-
tions of the dispute settlement system in State respons-
ibility for the substantive rules regarding countermeas-
ures? What was the empirical basis for the assumption
that the time was propitious for a more advanced regime
of dispute settlement procedures? Those questions called
for a dispassionate inquiry. However desirable the third-
party settlement procedures might be, they must be ac-
ceptable to the international community of States. The
Commission should be aware of what had befallen the
Model Rules on Arbitral Procedure, proposed by the
Commission in 1958.8

16. As to the Special Rapporteur's thesis, he might be
right in arguing that the regime of unilateral reaction by
the injured State would place powerful and rich coun-
tries at an advantage over weaker States. But did the
third-party settlement procedure stop the more powerful
States from resorting to unilateral countermeasures? As-

suming that the countermeasures centred on political
questions, would third-party procedures be of any avail
in such a case? Did the Special Rapporteur's thesis hold
good if the State committing the internationally wrong-
ful act and the State taking the countermeasures were
States of more or less equal power? Indeed, there must
be a strong check on disproportionate and excessive
countermeasures, but the dispute settlement procedure
was not a viable means to that end. Rather, a clear and
positive statement of the limits of countermeasures was
the answer. The Commission should therefore concen-
trate on the clarification of the substantive law rather
than on dispute settlement mechanisms.

17. The topic of State responsibility, in a sense, cov-
ered the whole spectrum of international law. Any settle-
ment provision in respect of State responsibility would
affect both the primary and secondary obligations, re-
gardless of the subject-matter. For example, the legality
of both armed attack and self-defence, assistance to in-
surgents or to counter-insurgents, or international delicts
vis-a-vis acts of retortion, such as an economic embargo,
suspension of treaties and other similar unilateral meas-
ures, would all fall within the purview of the dispute set-
tlement system. If the system was to be binding, those
questions, by definition, became justiciable. That would
probably be the unintentional effect of the rules on dis-
pute settlement in the articles on State responsibility. But
such a result was inevitable. The Special Rapporteur at-
tempted to respond to critics who viewed third-party set-
tlement obligations as an intolerable burden by saying
that to allow a general prerogative (faculte) of resort to
countermeasure without an adequate check would be
even more intolerable. Yet the explanation was not con-
vincing. States were not likely to have recourse to com-
pulsory third-party procedures on questions such as the
ones he had indicated earlier. Admittedly, ICJ had ruled
in the case concerning Military and Paramilitary Activ-
ities in and against Nicaragua (Nicaragua v. United
States of America)9 that the mining of Nicaraguan ports
by the United States had not constituted an act of collec-
tive self-defence under customary international law and
had also denied that there was an armed attack by Nica-
ragua to give cause for the plea of collective self-defence
by the United States. However that case had dealt with
the question of the lawfulness of the United States action
after, rather than before, the incidents had happened. At
any rate, it was a unique judgment in many respects and
did not warrant the conclusion that States were prepared
to submit questions of "armed attack", "self-defence",
"retortion" or "economic embargo" to compulsory
third-party settlements. For that reason, the Commission
should focus its attention on the clarification and, in-
deed, on the development of the substantive rules gov-
erning countermeasures. In short, the question called for
legislative rather than judicial clarification. The Com-
mission should define the norms and principles govern-
ing international delicts and crimes and the corrective
countermeasures instead of relegating that task to a com-
pulsory third-party settlement through a lengthy and
complicated three-step settlement procedure.

18. The Special Rapporteur had relied on the Manila
Declaration on the Peaceful Settlement of International

8 See Yearbook... 1958, vol. II, document A/3859, p. 83, para. 22. 9I.C.J. Reports 1986, p. 14.
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Disputes10 and the Convention on Conciliation and Arbi-
tration within the CSCE.11 However those instruments
were not a sufficient empirical basis for concluding that
the time had come to include compulsory third-party set-
tlement procedures in the draft articles. The cold war
suspicions about the impartiality of third-party mecha-
nisms were on the wane and more and more States were
having recourse to ICJ, but it was still premature to em-
bark on compulsory dispute settlement procedures. Only
about one third of the States Members of the United Na-
tions had become parties to the optional clause system of
ICJ, and scores of States had made reservations in re-
spect of arbitration clauses in a multilateral treaty. In the
face of such incontrovertible evidence, it could not be
held that the time was ripe for a bolder approach to com-
pulsory third-party procedures. It was not what the Spe-
cial Rapporteur called "theoretically ideal solutions"
that the Commission should provide, but solutions that
were practical and realistic.

19. As to the suggested three-step settlement system,12

as far as the conciliation procedure was concerned the
Special Rapporteur proposed in article 1 that either party
could under certain conditions unilaterally institute con-
ciliation proceedings against the other. Consequently,
the conciliation commission would be set up on the ini-
tiative of either party, in conformity with the provisions
of the annex which meant that the conciliation commis-
sion was constituted by a unilateral action. His central
objection related to the compulsory aspect of the proced-
ure. Under article 2, the conciliation commission could
order provisional measures of protection with "binding
effect", and objected to assigning a conciliation com-
mission the task of ordering such measures. The compul-
sory nature of the procedure and its functions might
prove to be counterproductive. In any event, it ran
counter to the normal understanding of conciliation.
Moreover, if the final report that the conciliation com-
mission was to submit to the parties was merely recom-
mendatory, as stated in article 2, paragraph 2, it stood to
reason that the conciliation process should be voluntary.

20. On the other hand, although the report of the con-
ciliation commission was recommendatory in nature, the
Special Rapporteur none the less imparted a compulsory
element to it by saying that a State could have recourse
to compulsory arbitration when no settlement had been
reached after submission of the report. It was doubtful
whether States would accept the appointment of their
candidates to the conciliation commission by lot, as pro-
vided in article 1 of the annex, or agree to such compli-
cated conciliation procedures. He concurred with Mr.
Bennouna and others that the proposals by Mr. Ripha-
gen, the previous Special Rapporteur, on the conciliation
procedure were less complicated. They simply entrusted
the task of establishing the conciliation commission to
the Secretary-General and, unlike the current articles,
Mr. Riphagen's conciliation procedure13 had not been
binding on the parties. The arbitration procedure de-

10 General Assembly resolution 37/10, annex.
11 Adopted by the CSCE Council in Stockholm in December 1992

(see document CSCE/3-C/Dec.l of 14 December 1992).
12 See 2305th meeting, para. 25.
13 See annex to part 3 of the draft articles, Yearbook... 1986,

vol. II (Part Two), p. 36, footnote 86.

scribed in articles 3 and 4 suffered from the same defect
as did conciliation: its compulsory aspect. The matter
was further complicated by the fact that the functions of
the arbitral tribunal were tied in with those of the con-
ciliation commission.

21. The disadvantages of the draft articles and annex
were that, if States parties to a dispute were to use the
three-step system, they would need no less than three
years to exhaust the settlement procedures. Meanwhile,
any countermeasures imposed by the allegedly injured
State would have had time to do immense harm to the
economy of the State accused of wrongdoing; if that
State had weak economic resources, the results could be
catastrophic. Another disadvantage of the three-step
process was the exorbitant fees to be borne by the States
parties to the dispute. Mr. Fomba (2305th meeting) had
even spoken about a special fund to assist economically
weaker States in paying such fees.

22. Some members of the Commission had suggested
reducing the complicated three-step system to two steps,
namely conciliation and adjudication, bypassing arbitra-
tion, but it was an unsatisfactory solution, as it would
neither cut down on the lengthy conciliation procedures
proposed in the draft nor minimize the fees that such
procedures would entail.

23. Judicial settlement by ICJ was described in the re-
port as a last resort, yet any State could unilaterally insti-
tute proceedings in the Court. Consensual jurisdiction
thus became compulsory in respect of a number of ques-
tions, some of which might not even qualify as legal
matters. Such an approach amounted to a radical revision
of the system of adjudication at the international level,
particularly that of ICJ.

24. The proposals for dispute settlement procedures
went against the letter and spirit of Article 33 of the
Charter of the United Nations, which gave Member
States the freedom to choose from a number of means of
dispute settlement. A great many treaties—both bilateral
and multilateral—prescribed modes for the settlement of
disputes. The system described by the Special Rappor-
teur might affect the regime under those treaties, and a
problem would arise of reconciling pre-existing treaties
with the draft articles on judicial settlement.

25. With a view to developing a simpler system for
compulsory third-party dispute settlement than the one
proposed in the draft articles and the annex, the Special
Rapporteur should seek guidance from the Optional Pro-
tocol of Signature concerning the Compulsory Settle-
ment of Disputes, adopted by the United Nations Con-
ference on the Law of the Sea in 1958. The same goal
could also be achieved by conferring compulsory juris-
diction on ICJ in respect of the articles on State respons-
ibility and countermeasures.

26. A number of steps should be taken with respect to
countermeasures. When a State had allegedly committed
an internationally wrongful act which gave rise to a dis-
pute, the allegedly injured State should communicate
with that State for the purpose of conducting negotia-
tions for the settlement of the dispute. Settlement by
peaceful means should be sought in accordance with the
procedure provided for in Article 33, paragraph 1, of the
Charter. If no settlement was reached by such means
within six to eight months of the date of initiation of
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those procedures, either party to the dispute would be
entitled to have recourse, by a unilateral application, to
ICJ. Either party could also apply to the Court to adopt
interim or provisional measures. Two months should be
allowed for parties to refer the dispute to ICJ after expiry
of the six to eight month period.

27. The allegedly injured State would be prohibited
from taking any countermeasures during the six to eight
months provided for amicable settlement of the dispute.
It could, however, decide to apply countermeasures any
time after the expiry of that period, provided such coun-
termeasures were not taken before ICJ was actually
seized of the dispute. If countermeasures were applied,
the allegedly wrongdoing State could contest them by a
unilateral application to the Court and could request a ju-
dicial ruling by the Court on provisional protection
measures against the countermeasures.

28. The two States could be given a choice between re-
course to compulsory arbitration or to ICJ, especially in
cases where a countermeasure was wrongfully taken by
the allegedly injured State before the dispute was
brought before the Court, provided the arbitration system
was made much less cumbersome than the one proposed
in the draft articles. In such cases, there would be a two-
step system to choose from: arbitration or adjudication
by ICJ, both of which would be binding. The system
would still allow recourse by either party to the Court
concerning implementation of the award of the arbitral
tribunal, and the President of the Court might have a role
in appointing the members of that tribunal. The Com-
mission could finally qualify countermeasures as mean-
ing lawful ones only, and it could do so simply by adopt-
ing article 13, on proportionality, and article 14, on
prohibited countermeasures. Both were now before the
Drafting Committee.

29. The steps he had outlined represented a much easi-
er, cheaper and speedier procedure, one which did not
break any traditional or customary rule of international
law. It would also be more acceptable to both the alleg-
edly wrongdoing State and the allegedly injured State. It
provided a neutral background for impartial dispute set-
tlement in relation to countermeasures and avoided intro-
ducing a system of conciliation as a binding procedure
for such settlement. If conciliation was to be used at all,
it would be in the context of Article 33, paragraph 1, of
the Charter of the United Nations, as was appropriate.

30. Like Mr. Vereshchetin (2307th meeting), he regret-
ted that the Special Rapporteur had not yet seen fit to
consider the matter in connection with the consequences
of delinquencies qualified as crimes of States under arti-
cle 19 of part 1 of the draft.14 That issue, together with
countermeasures and the dispute settlement system,
formed an organic whole, and all the relevant material
should be put before the Drafting Committee for its con-
sideration.

31. Mr. KOROMA said that the topic of State respon-
sibility was central to international law, encompassing as
it did every aspect of State activity. It was more than 40
years since it had been identified as suitable for codifica-
tion by the Commission and, in view of the topic's sig-

14 See footnote 2 above.

nificance, the gestation period had been understandably
long. Breaches of international obligations were the
main facet of the topic, and the Special Rapporteur's
fifth report was therefore concerned with how to resolve
peacefully claims for reparations of such breaches. As
far back as the Middle Ages, treaties had laid down du-
ties and specified procedures to be followed in the event
of a breach. In more modern times, the prohibition on
private reprisals and the development of rules restricting
forcible self-help had contributed to a conception of in-
ternational responsibility from the standpoint of the rule
of law. The Special Rapporteur was thus proposing, not
a revolution, but a renaissance.

32. The fundamental objectives pursued in the system
put forward by the Special Rapporteur were to minimize
the adoption of unilateral measures involving harmful
consequences, to prevent the violation of international
obligations, and to deter future violations and repair un-
lawful conduct. He was proposing a three-tier system of
dispute settlement, involving binding conciliation, arbi-
tration and judicial settlement. His reasons for espousing
a third-party settlement system, as well as the imagina-
tive proposals therefor, were cogent and compelling. An
adequate dispute settlement mechanism was indispens-
able if the regime of State responsibility was to be effec-
tive. It would not only guard against unilateral measures,
but would also provide the allegedly injured State with
an opportunity to test its claim before embarking on
countermeasures.

33. The inclusion in the draft of the regime on counter-
measures had been deplored by many members of the
Commission as being somewhat retrograde, especially if
it could be used to legitimize unilateral measures as well
as the inequality of States. Yet it had been judged neces-
sary in order to make the text acceptable to the entire in-
ternational community and to prevent the automatic use
of countermeasures when a breach of an obligation was
alleged to have taken place. Understandably, therefore,
the dispute settlement proposals submitted by the Spe-
cial Rapporteur had commanded near-unanimous sup-
port. By adopting them, the Commission would not be
breaking new ground, but merely following current
trends in bilateral and multilateral treaties. It had been
objected that some of the proposals went too far, exceed-
ing the Commission's mandate and implying that a State
accepting the draft articles would be accepting binding
conciliation, arbitration and judicial settlement, which
would deny it free choice of means.

34. His reading of the proposals was that they were in
line with the recommendations made by members of the
Sixth Committee that dispute settlement procedures
should be expanded to include innovative approaches. In
providing that the recommendations of the conciliation
commission would be binding, the Special Rapporteur's
proposals did break new ground, but they were not un-
precedented. In modern times, conciliation had been suc-
cessfully used in distributing the joint assets of the East
African Community comprising Kenya, Uganda and the
United Republic of Tanzania, once the Community had
been dissolved. Although the original recommendation
by the conciliator had not been accepted by the parties, it
had formed the basis of negotiations which had eventu-
ally led to the settlement of the dispute. Another prec-
edent was the successful intervention of a conciliation
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commission in the Jan Mayen Island dispute,15 resulting
in a recommendation on a joint development agreement
for an area with significant prospects of hydrocarbon
production. Those cases, though dissimilar, illustrated
the flexibility of the conciliation procedure.

35. Conciliation involved aspects of institutionalized
negotiation, encouraging dialogue and inquiry and pro-
viding information as to the merits of the positions taken
by the parties, resulting in a suggested settlement corre-
sponding to what each party deserved, not what it
claimed. Though the proposed conciliation procedures
were described as binding, they nevertheless retained the
distinctive feature of conciliation, namely the develop-
ment of proposals. The report also seemed to suggest
that the regime would be binding only when certain
measures had been taken, whereas arbitration and judi-
cial settlement procedures applied to the entire spectrum
of State responsibility. In that connection, certain ideas
expressed in the report seemed to contradict article 12,
now before the Drafting Committee. While he welcomed
the explanatory note circulated by the Special Rappor-
teur, which addressed those contradictions, the circum-
stances under which it would be possible to resort to
third-party dispute settlement procedures should be
clearly spelled out in the draft. Such clarification would
help to allay the concern that the procedures might result
in an escalation of countermeasures or a deterioration of
relations among the parties. A clearly drafted provision
on third-party dispute settlement would not be a panacea
for all evils, but it would at least discourage expensive
resort to countermeasures.

36. As to the fears that the incorporation of provisions
on third-party dispute settlement might discourage States
from adopting the draft on State responsibility, he would
point out that a former member of the Commission, Sir
Ian Sinclair, had written favourably about the automatic
procedures for dispute settlement incorporated in the
Vienna Convention on the Law of Treaties.

37. Mr. ROSENSTOCK said the report before the
Commission reflected great learning and vision. The
Commission should no longer decline, as a matter of
general practice, to deal with dispute settlement. As Spe-
cial Rapporteur on the topic of the law of the non-
navigational uses of international watercourses, he in-
tended to press for the inclusion of specific provisions on
that subject in the draft articles he was developing.

38. It was one thing to consider dispute settlement in a
finite context, however, and quite another to envisage it
for the whole of international law. States had demon-
strated increased willingness to accept third-party dis-
pute settlement in specific areas, including the environ-
ment. Yet even within the relatively homogeneous world
of CSCE, States had been less than willing to accept
third-party dispute settlement in all cases. Accordingly, a
certain modesty of approach seemed to be called for,
particularly in view of the relatively small number of
States that accepted the jurisdiction of ICJ under Article
36, paragraph 2, of its Statute, and the even smaller num-
ber that accepted such jurisdiction without making sub-
stantial reservations. An analysis of the acceptance of

that provision by States suggested that poor countries
were as unenthusiastic as were rich ones. Simultan-
eously, the Court's increased case-load indicated that
States were willing to accept a third-party involvement
in specific areas, as distinct from accepting them right
across the board. Dispute settlement in the context of
State responsibility would be dispute settlement right
across the board. The fact that the mechanism was fo-
cused on countermeasures did not narrow the potential
scope of application, except perhaps in an erratic man-
ner, and a system whereby access to the trigger mecha-
nism for the settlement process was limited to States
ready to take countermeasures did not seem entirely ra-
tional. Furthermore, the settlement process seemed more
complex than necessary, with its combination of arbitra-
tion and judicial settlement.

39. Whatever the attitude of States to the procedures, it
was questionable whether the Commission should en-
gage in detailed work on part 3 of the draft until the first
reading of parts 1 and 2 had been completed. While sig-
nificant progress had been made, much remained to be
done. One of the outstanding issues to be resolved was
that of State crimes as described in article 19 of part I.16

A serious re-examination of that article should precede
the elaboration of other provisions relating to wrongful
acts.

40. Mr. Mahiou's suggestion (2306th meeting) of lim-
iting obligations to certain categories was interesting, but
identification of the categories might reopen debate on
whole portions of parts 1 and 2. It might be advisable for
the Commission to allow some time for reflection before
referring part 3 to the Drafting Committee. A further re-
port by the Special Rapporteur, dealing in depth with is-
sues raised by Mr. Mahiou and Mr. Tomuschat (2308th
meeting), would surely assist the Commission in grap-
pling with the difficult problem before it.

41. The Commission should also consider seeking the
views of States on dispute settlement in the context of
State responsibility, including their views on whether
some or all of the dispute settlement procedures should
be subject to some form of opting in or opting out. In its
work on a statute for an international criminal court, the
Commission had prudently sought guidance from the
General Assembly before beginning to draft the articles.
Caution seemed to be called for on the present topic as
well, lest parts 1 and 2 be tied irrevocably to a part 3 that
would not float and would consequently sink the whole
project.

42. Mr. AL-KHASAWNEH said that credit for the
stimulating debate which had taken place in the Com-
mission on the important question of the settlement of
disputes was due above all to the Special Rapporteur and
his scholarly fifth report and thought-provoking intro-
ductory statement. The discussion had brought into sharp
focus some of the most fundamental questions relating to
the role of the Commission, and indeed to the role of
law, in what the Special Rapporteur aptly described as
the unstructured inter-State system.

43. It was a central and undeniable fact that if, in a
codification convention, the Commission expressly sanc-
tioned unilateral resort to countermeasures, it would by

15 Maritime Delimitation in the Area between Greenland and Jan
Mayen, Judgment, l.C.J. Reports 1993, p. 38. 16 See footnote 2 above.



82 Summary records of the meetings of the forty-fifth session

so doing open the door to many probable abuses and
would also consecrate a rule capable of widely differing
interpretations, even in cases where good faith could
safely be assumed. The Commission was, of course,
aware of those adverse consequences and had sought to
minimize them through absolute prohibitions in certain
areas enumerated in article 14 and also through the rule
of proportionality proposed in article 13. At the forty-
fourth session, he had had occasion to express the view17

that there was little comfort to be gained from the rule of
proportionality, which gave the impression of providing
a yardstick against which the lawfulness or otherwise of
countermeasures in a given situation could be objec-
tively verified, when in fact no such yardstick existed.
He continued to hold that view, and it therefore seemed
to him that regarding the applicable law—the very idea
on which the whole codification concept was based—
required the draft articles to establish effective machin-
ery for compulsory third-party settlement of disputes. In
using the term "effective" he meant that the machinery
should be both prompt and it should be binding on the
States involved in the dispute. Failure to provide for
such machinery would result in elastic substantive rules
and would leave wronged States without any means of
redress; in other words, the present draft, far from realiz-
ing the many hopes invested in it, would lead to the un-
making of the law of State responsibility.

44. The problem was indeed extremely delicate, but
surely it was no wild flight of fancy to think that States
should be required to agree to submit to third-party set-
tlement in matters pertaining to their behaviour with re-
gard to a treaty. Nor could he subscribe to the view that
compulsory third-party settlement with regard to a future
convention on State responsibility would constitute a
revolution or "metamorphosis" in international law, as
Mr. Tomuschat had termed it in the 1986 debate.18 After
all, similar obligations had been accepted, although in
respect of far smaller areas of dispute, in the Vienna
Convention on the Law of Treaties and the Vienna Con-
vention on the Law of Treaties between States and Inter-
national Organizations or between International
Organizations. The fact that the procedures set out in
those instruments had not been resorted to was immater-
ial for the purpose of establishing whether or not States
could accept the concept of third-party settlement of dis-
putes.

45. The Special Rapporteur had in mind a conservative
evolutionary process which members of the Commis-
sion, as lawyers, were duty-bound to foster as a matter of
professional commitment. Like any other system of law,
international law was not, and could not, afford to be
static. Its ultimate aim, by definition, had to be the estab-
lishment of the rule of law in inter-State relations, how-
ever inorganically structured those relations might be.
The alternative to evolution was not preservation of the
status quo but stagnation and decline.

46. The main argument against that approach appeared
to be based on the prospects of acceptance by States of
the draft as a whole. The argument was a weighty, if
often exaggerated, one. Obviously, the Commission

should not produce drafts doomed to certain rejection by
the majority of States. But there was nothing in the de-
bates in the Sixth Committee from which it might be
concluded that such a tragic fate awaited the present
draft. As a matter of fact, there was little correlation be-
tween the inferences to be drawn from debates in the
Sixth Committee and the final acceptance given to trea-
ties in terms of ratification and accession. Why treaty A
was more widely ratified than treaty B sometimes de-
pended, at least in part, on whether there was what could
be described as a "marketing agency" to promote that
treaty. For example, the wide adherence to conventions
relating to humanitarian law could largely be ascribed,
notwithstanding the inherent merits of those conven-
tions, to the efforts of ICRC. Other treaties, such as the
Convention on the Prohibition of the Development, Pro-
duction, Stockpiling and Use of Chemical Weapons and
on their Destruction, were gaining acceptance because
an influential State or States had the interest and the
means to persuade other States to accept them. As the
Special Rapporteur put it, the draft's prospects of accept-
ability would require a gifted mathematician, if not a
magician, to ascertain.

47. That being so, the uppermost consideration in
members' minds should be to produce a draft that was
morally and logically defensible. The quality and integ-
rity of the Commission's work was the ultimate test. Nor
should it be forgotten that the work of successive Special
Rapporteurs on the topic of State responsibility had often
been cited in the relevant literature and in judicial pro-
nouncements.

48. A second argument against the inclusion of third-
party settlement procedures along the lines suggested by
the Special Rapporteur was more technical in nature. It
was that, by providing for a compulsory settlement
procedure, the Commission ran the risk of moving from
the general part of the topic, where secondary rules were
codified and progressively developed, to the realm of
primary rules. That argument was very similar to the one
advanced by the representative of France in the Sixth
Committee of the General Assembly at its forty-seventh
session19 and referred to by the Special Rapporteur in the
fifth report. Although the argument was not without
force, he did not think that by providing a set of proce-
dural rules on dispute settlement the Commission would
be going beyond its mandate, for the division into pri-
mary and secondary obligations was no more than a logi-
cal tool designed to make sure the draft was coherent.
Adopting such a course would not involve questions of
treaty interpretation any more than, say, article 5, para-
graph 2 (/), of part 2,20 already adopted by the Commis-
sion at an earlier session. In his view, the division of
rules into primary and secondary rules should be ap-
proached with measured flexibility, allowance being
made, in particular, for obligations existing in what
might be described as the "twilight zone".

49. In so far as it existed at all, the problem arose in
connection with countermeasures as much as with dis-

17 See Yearbook... 1992, vol. I, 2278th meeting, paras. 14-24.
18 See Yearbook. .. 1986, vol. I, 1955th meeting, para. 23.

19 Official Records of the General Assembly, Forty-seventh Session,
Sixth Committee, 26th meeting, para. 5.

20 For the text of articles 1 to 5 of part 2 provisionally adopted on
first reading at the thirty-eighth session, see Yearbook... 1986, vol.
II (Part Two), pp. 38-39.
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pute settlement procedures. Claiming a right to resort to
countermeasures under the draft, yet objecting to com-
pulsory settlement of disputes on the technical grounds
that settlement of disputes could lead to a definition of
primary rules or to questions of treaty interpretation in
sensitive areas, was untenable because the same logic
applied with equal force to countermeasures.

50. A third argument against the development of com-
pulsory third-party settlement procedures was that the
procedures would encompass disputes ranging from the
mainly technical to the politically sensitive. Unlike some
members, he found that feature rather attractive. It meant
that no State could be sure in advance that it would
always—or, alternatively, never—benefit from the inclu-
sion in the draft of a set of articles on third-party settle-
ment. In that connection too, it should be remembered
that States had already accepted obligations on third-
party settlement of disputes in the Vienna Conventions
he had already mentioned (para. 44).

51. As to the draft articles,21 although the Special Rap-
porteur's approach was on the whole balanced and real-
istic, some improvements might be desirable. First, a
role should be found in the draft for the advisory opin-
ions of ICJ, along the lines suggested by the President of
the Court, Sir Robert Jennings, in his statement before
the General Assembly in 1991.22 Secondly, the Special
Rapporteur might consider, as Mr. de Saram had sug-
gested (2306th meeting), giving a more prominent role
to the chambers procedure of ICJ, a procedure which
was considerably cheaper than arbitration.

52. A more general point was whether disputes con-
cerning the interpretation and application of articles in-
volving resort to countermeasures should be regulated by
a special, and presumably more rigorous, system of set-
tlement procedures than disputes on the interpretation
and application of articles not involving countermeas-
ures, where presumably the traditional system would ap-
ply. The suggestion made in that connection by Mr.
Calero Rodrigues (2308th meeting) had a great deal of
merit. More thought should be given to whether the two
systems could be neatly separated. Mr. Yamada's sug-
gestion that appeal against the findings of an arbitral
court should not be confined to cases of exces de pouvoir
was worth considering, and he also agreed that the fact-
finding aspect of the procedure should be strengthened.

53. Lastly, he was in favour of referring the draft arti-
cles to the Drafting Committee. Mr. Rosenstock's sug-
gestion that the Commission should first seek clearance
from the General Assembly was difficult to accept, not
only because the matter had already been debated in the
Assembly but also because of the point of principle in-
volved. The Commission surely did not have to refer
back to the General Assembly each time it completed a
small portion of its work. The Commission was, of
course, accountable to the General Assembly, but it was
a body of independent experts and, as such, ought not to
abdicate its responsibilities.

54. Mr. BENNOUNA said that, although he was not a
member of the Drafting Committee, he had attended a

recent meeting and had noted that the discussion on arti-
cle 12 was temporarily blocked because the draft articles
on the related subject of dispute settlement23 were not
yet before the Committee. Now the Commission was be-
ing told that the time was not yet ripe to refer the dispute
settlement articles to the Drafting Committee, notwith-
standing the Special Rapporteur's explicit recommenda-
tion to that effect and notwithstanding the fact that the
articles in question were complementary to others al-
ready before the Committee. It would be recalled that, at
the previous session, not all members had been in agree-
ment with the provisions on countermeasures but had
nevertheless agreed to refer those articles to the Drafting
Committee. The same approach was needed in the pres-
ent instance. Progress in the Commission's work on the
topic depended on the referral of the articles of part 3 to
the Drafting Committee.

55. Mr. ROSENSTOCK said that while some mem-
bers of the Drafting Committee did, as Mr. Bennouna
suggested, see a link between article 12 and the articles
of part 3,24 others, including himself, did not think that it
would be prudent to establish such a link. As for the
point just raised by Mr. Al-Khasawneh, he wished to
make it clear that his suggestion was not to refer the
question of part 3 to the General Assembly so as to ob-
tain the Assembly's permission to go ahead but only to
ascertain its views. A survey of opinion in the Assembly
concerning the proposals made in 1985 and 1986 by the
previous Special Rapporteur had revealed a general lack
of enthusiasm. He believed that part 3 had long-range
implications for the rest of the Commission's work on
the topic, and referral back to the Assembly would there-
fore be warranted.

56. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that Mr. Rosenstock ought to make it clear that, of all the
members of the Drafting Committee, he was the only
one who wanted to eliminate article 12. As for the sug-
gestion that the whole of part 3 should be referred to the
General Assembly, it would be appreciated that the
whole issue of countermeasures and their correctifs had
developed considerably since 1985. Lastly, on the sub-
ject of State responsibility for crimes, he had already
made it clear that his proposals in that respect would be
in keeping with article 19 of part I,25 with the addition of
compulsory recourse to ICJ.

Closure of the International Law Seminar

57. The CHAIRMAN observed that the twenty-ninth
session of the International Law Seminar was coming to
a close that day. Reviewing the activities of the Seminar,
he expressed the hope that the participants would return
home greatly enriched by the experience and wished
them a safe journey and success in their professional ac-
tivities.

58. Mrs. NOLL-WAGENFELD (Director of the Semi-
nar), speaking on behalf of the Director-General, who
was unfortunately prevented from attending the meeting,
expressed the hope that the session which was coming to

2 1 For the text, see 2305th meeting, para. 25.
2 2 See Official Records of the General Assembly, Forty-sixth Ses-

sion, Plenary Meetings, 44th meeting.

2 3 For the text, see 2305th meeting, para.
2 4 Ibid.
2 5 See footnote 2 above.

25.
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a close had achieved its twofold aim of enabling the par-
ticipants to familiarize themselves with the work of the
Commission and establishing lasting links and contacts
among themselves. The programme for the twenty-ninth
session of the Seminar had focused principally on
Europe and, more particularly, on the former Yugosla-
via. Participants had also attended the annual Gilberto
Amado Memorial Lecture and had enjoyed the gracious
hospitality of the Permanent Missions of Brazil and the
United States of America. She had no doubt that the ex-
perience gained at the Seminar would prove useful to the
participants in their future careers.

59. Mr. CANCHOLA, speaking on behalf of the par-
ticipants in the International Law Seminar, said that the
opportunity to follow the work of the Commission at the
present moment in history had been particularly instruc-
tive. Thanking the members of the Commission for their
teaching and advice, he said that it was the participants'
hope one day to follow in their footsteps.

The Chairman presented participants with certificates
attesting to their participation in the twenty-ninth ses-
sion of the International Law Seminar,

The law of the non-navigational uses of international
watercourses (A/CN.4/446, sect. E, A/CN.4/447
and Add.1-3,26 A/CN.4/451,7 A/CN.4/L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR

60. The CHAIRMAN invited the Special Rapporteur
to introduce his first report on the topic of the law of the
non-navigational uses of international watercourses
(A/CN.4/451) and in that connection drew attention to
articles 1 to 10, as adopted on first reading,28 which read:

PART I

INTRODUCTION

Article 1. Scope of the present articles

1. The present articles apply to uses of international water-
courses and of their waters for purposes other than navigation
and to measures of conservation related to the uses of those water-
courses and their waters.

2. The use of international watercourses for navigation is not
within the scope of the present articles except in so far as other
uses affect navigation or are affected by navigation.

Article 2. Use of terms30

For the purposes of the present articles:
(a) "international watercourse" means a watercourse, parts of

which are situated in different States;
(b) "watercourse" means a system of surface and under-

ground waters constituting by virtue of their physical relationship
a unitary whole and flowing into a common terminus;

(c) "watercourse State" means a State in whose territory part
of an international watercourse is situated.

Article 3. Watercourse agreements21

1. Watercourse States may enter into one or more agree-
ments, hereinafter referred to as "watercourse agreements",
which apply and adjust the provisions of the present articles to
the characteristics and uses of a particular international water-
course or part thereof.

2. Where a watercourse agreement is concluded between two
or more watercourse States, it shall define the waters to which it
applies. Such an agreement may be entered into with respect to an
entire international watercourse or with respect to any part
thereof or a particular project, programme or use, provided that
the agreement does not adversely affect, to an appreciable extent,
the use by one or more other watercourse States of the waters of
the watercourse.

3. Where a watercourse State considers that adjustment or
application of the provisions of the present articles is required be-
cause of the characteristics and uses of a particular international
watercourse, watercourse States shall consult with a view to nego-
tiating in good faith for the purpose of concluding a watercourse
agreement or agreements.

Article 4. Parties to watercourse agreements

1. Every watercourse State is entitled to participate in the ne-
gotiation of and to become a party to any watercourse agreement
that applies to the entire international watercourse, as well as to
participate in any relevant consultations.

2. A watercourse State whose use of an international water-
course may be affected to an appreciable extent by the implemen-
tation of a proposed watercourse agreement that applies only to a
part of the watercourse or to a particular project, programme or
use is entitled to participate in consultations on, and in the nego-
tiation of, such an agreement, to the extent that its use is thereby
affected, and to become a party thereto.

PART II

GENERAL PRINCIPLES

Article 5. Equitable and reasonable utilization and participation

1. Watercourse States shall in their respective territories util-
ize an international watercourse in an equitable and reasonable
manner. In particular, an international watercourse shall be used
and developed by watercourse States with a view to attaining op-
timal utilization thereof and benefits therefrom consistent with
adequate protection of the watercourse.

2. Watercourse States shall participate in the use, develop-
ment and protection of an international watercourse in an equit-
able and reasonable manner. Such participation includes both the
right to utilize the watercourse and the duty to cooperate in the
protection and development thereof, as provided in the present
articles.

Article 6. Factors relevant to equitable and reasonable
utilization

1. Utilization of an international watercourse in an equitable
and reasonable manner within the meaning of article 5 requires
taking into account all relevant factors and circumstances, includ-
ing:

(a) geographic, hydrographic, hydrological, climatic, ecological
and other factors of a natural character;

(b) the social and economic needs of the watercourse States
concerned;

26 Reproduced in Yearbook... 1993, vol. II (Part One).
27 Ibid.
28 See Yearbook ...1991, vol. II (Part Two), pp. 66-67.
29 Initially adopted as article 2. For the commentary, see Year-

book. .. 1987, vol. II (Part Two), pp. 25-26.
30 Subparagraph (c) was initially adopted as article 3. For the com-

mentary, ibid., p . 26. For the commentary to subparagraphs (a) and
(b), see Yearbook... 1991, vol. II (Part Two), pp. 70-71.

31 Initially adopted as article 4. For the commentary, see Year-
book ... 1987, vol. II (Part Two), pp. 27-30.

32 Initially adopted as article 5. For the commentary, ibid., pp. 30-
31.

33 Initially adopted as article 6. For the commentary, ibid., pp. 31 -
36.

34 Initially adopted as article 7. For the commentary, ibid., vol. II
(Part Two), pp. 36-38.
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(c) the effects of the use or uses of the watercourse in one wa-
tercourse State on other watercourse States;

(d) existing and potential uses of the watercourse;
(e) conservation, protection, development and economy of use

of the water resources of the watercourse and the costs of meas-
ures taken to that effect;

if) the availability of alternatives, of corresponding value, to a
particular planned or existing use.

2. In the application of article 5 or paragraph 1 of this article,
watercourse States concerned shall, when the need arises, enter
into consultations in a spirit of cooperation.

Article 7. Obligation not to cause appreciable harm35

Watercourse States shall utilize an international watercourse in
such a way as not to cause appreciable harm to other watercourse
States.

Article 8. General obligation to cooperate36

Watercourse States shall cooperate on the basis of sovereign
equality, territorial integrity and mutual benefit in order to attain
optimal utilization and adequate protection of an international
watercourse.

Article 9. Regular exchange of data and information3

1. Pursuant to article 8, watercourse States shall on a regular
basis exchange reasonably available data and information on the
condition of the watercourse, in particular that of a hydrological,
meteorological, hydrogeological and ecological nature, as well as
related forecasts.

2. If a watercourse State is requested by another watercourse
State to provide data or information that is not reasonably avail-
able, it shall employ its best efforts to comply with the request but
may condition its compliance upon payment by the requesting
State of the reasonable costs of collecting and, where appropriate,
processing such data or information.

3. Watercourse States shall employ their best efforts to collect
and, where appropriate, to process data and information in a
manner which facilitates its utilization by the other watercourse
States to which it is communicated.

Article 10. Relationship between uses3*

1. In the absence of agreement or custom to the contrary, no
use of an international watercourse enjoys inherent priority over
other uses.

2. In the event of a conflict between uses of an international
watercourse, it shall be resolved with reference to the principles
and factors set out in articles 5 to 7, with special regard being
given to the requirements of vital human needs.

61. Mr. ROSENSTOCK (Special Rapporteur) said
that, as the Commission had wanted to complete the sec-
ond reading of the draft articles on the topic by 1994, he
had therefore submitted 10 articles, most of which were
identical to those elaborated on first reading. None of the
changes he was suggesting would fundamentally alter
the thrust of the draft adopted on first reading; for the
most part, the changes were made in response to com-
ments by Governments (A/CN.4/447 and Add. 1-3).

62. One question raised in some comments received
concerned the form the Commission's work should take:
model rules or a framework convention. Whatever deci-

35 Initially adopted as article 8. For the commentary, see Year-
book. .. 1988, vol. II (Part Two), pp. 35-41.

36 Initially adopted as article 9. For the commentary, ibid., vol. II
(Part Two), pp. 41-43.

37 Initially adopted as article 10. For the commentary, ibid., vol. II
(Part Two), pp. 43-45.

38 For the commentary, see Yearbook... 1991, vol. II (Part Two),
pp. 72-73.

sion the Commission might ultimately take in that re-
spect, the very least it should do in response to those
comments was to consider the matter in its debate on the
topic.

63. He suggested that the words "flowing into a com-
mon terminus", in article 2, should be deleted, for two
reasons. In the first place, it was not easy to see the rai-
son d'etre for that somewhat artificial limitation in
something intended as model rules or a framework con-
vention. Secondly, deletion of the words in question was
one of the simpler ways of starting to deal with the prob-
lem of "unrelated" confined groundwaters. While he
would not insist on his suggestion if there was no broad
support for it, he would point out that it had received the
endorsement of ILA's prestigious Committee on Water
Resources, which also took the view that the exclusion
of unrelated confined groundwaters was not based on
sound hydrogeology. The same Committee also agreed
with his recommendation that, in article 3, paragraph 2,
the word "appreciable" should be replaced by the word
"significant", for the reasons stated in paragraph 12 of
his report.

64. On a point of drafting, he proposed to move the
definition of pollution from article 21 to article 2.

65. For the reasons stated in paragraphs 21 to 23 of the
report, he strongly recommended that article 7 should be
revised as proposed in paragraph 27. Although some
Governments and experts had urged that article 7 should
be deleted in its entirety, on the ground that it was either
inconsistent with article 5 or redundant, that would, in
his view, be going too far. His proposed text was there-
fore a compromise designed to give full meaning both to
optimal utilization and to sustainable development while
recognizing the dangers of certain kinds of irreparable
injury. A move away from the essentially simple text
adopted in 1991 to a more complex approach would
none the less create greater potential for disagreement
and disputes. Accordingly, acceptance of his proposed
changes to article 7 implied reconsideration of the
decision—an unwise decision, in his opinion—not to in-
clude material on dispute settlement. In that connection,
his predecessor, Mr. McCaffrey, had proposed that there
should be a conciliation procedure followed by arbitra-
tion, but the problem would be that States would then, in
effect, be required to consider arbitration rather than be
placed under a clear obligation to go to arbitration. He
trusted that it would be possible for any dispute settle-
ment process to have a binding component, but at the
very least, a reasonably developed third-party process
seemed to him to be essential.

66. It was also his intention to give consideration to
strengthening the institutional relations between water-
course States and to draw on what he had learned with
regard to the situation between the United States of
America and Canada and between the United States and
Mexico. Many potential disputes were resolved, long be-
fore they developed into full-blown ones, at the technical
level.

67. He hoped that as many members of the Commis-
sion as possible would take another look at his predeces-

39 See footnote 23 above.
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sor's last two reports40 which had not been considered as
carefully as they might have been.

68. Mr. AL-BAHARNA, congratulating the Special
Rapporteur on his first report, said that the general thrust
of the draft articles was acceptable, though they could
benefit from some "fine tuning".

69. As rightly stated by the Special Rapporteur in para-
graph 6 of his report, the Commission would be well ad-
vised to expedite its work with a view to resolving the
question of the form the draft articles should take at the
earliest practicable stage. For his own part, he would be
inclined to favour a convention rather than rules, for in
an era of growing environmental awareness the impor-
tance of the matter warranted the conclusion of a multi-
lateral treaty; model rules were more in the nature of
guidelines.

70. As to issues concerning part I of the draft, article 2
could be improved, but he did not favour the proposal
that the words "flowing into a common terminus"
should be deleted. Failure to refer to a common termi-
nus, would be a failure to identify a central element in a
river system that would almost certainly comprise a
number of tributaries flowing in from different States. A
common terminus criterion would, moreover, help to
distinguish between two watercourses flowing alongside
each other. If any change was to be made to article 2, it
should be with respect to groundwater, which made little
or no significant contribution to surface waters and
should therefore be excluded from the concept of water-
course systems. It would thus be preferable to limit the
scope of the draft articles to underground waters that
were central to the system as a whole. He agreed, how-
ever, that the definition of pollution set forth in arti-
cle 21, paragraph 1, should be transferred to article 2.

71. The paragraphs concerning article 3 deserved close
examination. In particular, the word "appreciable" as
used in article 7 was not as broad in effect as the word
"appreciable" used in article 3, paragraph 2. Since there
was little reason why different formulas should be used
for harm, in the draft articles, in similar sets of circum-
stances, the Special Rapporteur's proposed alternative B
to article 3, paragraph 2, whereby the words "adversely
affect, to an appreciable extent" would be replaced by
"cause significant harm" was clearly an improvement
over article 3, paragraph 2, as now drafted. Furthermore,
he agreed that a similar formula might well have to be
used in article 4, paragraph 2, articles 7 and 12, arti-
cle 18, paragraph 1, article 21, paragraph 2, article 22
and article 28, paragraph 2.

72. The Special Rapporteur referred, in paragraph 15
of his report, to a suggestion by some Governments that
the future instrument should contain a provision to the
effect that, if a State became a party to the convention,
that in itself would not affect existing watercourse agree-
ments. The Special Rapporteur considered that such a
provision would not be without problems and had there-
fore attempted to resolve the matter by referring to the

40 These reports are reproduced as follows:
Sixth report: Yearbook... 1990, vol. II (Part One), p. 41, docu-

ment A/CN.4/427 and Add. 1.
Seventh report: Yearbook... 1991, vol. II (Part One), p.45, docu-

ment A/CN.4/436.

concept of lex posterior and to the principle of succes-
sive treaties. It was none the less a principle that raised
intricate questions of law, and the Commission would
have to apply it in connection with its consideration of
the status of earlier watercourse treaties and of principles
relating to the degree of modification, termination and
suspension of those treaties. The Commission would
also have to look into the question of preserving the
rights and obligations acquired by States under earlier
treaties as well as the Special Rapporteur's suggestions
with regard to individual declarations made by States at
the time of signature and ratification. In particular, it
would have to determine the legal implications of such
declarations and decide whether rights acquired in a bi-
lateral or multilateral diplomatic process could be unilat-
erally altered by declarations. All those issues would
have to be thoroughly examined by the Commission be-
fore firm answers could be given.

73. He agreed only partly with the Special Rapporteur
about re-ordering articles 8 and 26. The provision in arti-
cle 8 should indeed come before article 3, but there was
no need to move article 26. What was more, a duty to
cooperate might not always be realistic for watercourse
States, many of which were bedevilled by disputes. For
that reason, the words "endeavour to" should be added
before the word "cooperate" in article 8 to underline the
importance of cooperation, but without making it obliga-
tory for States to cooperate.

74. Both paragraphs 1 and 2 of article 4 should be re-
tained, since they dealt with two different aspects of par-
ticipation in watercourse agreements. Paragraph 1 cre-
ated a general right of participation in agreements
relating to the entire watercourse, whereas paragraph 2
was concerned with participation arising under an agree-
ment that dealt with part of an entire watercourse or a
particular project.

75. While he agreed that articles 5 and 7 provided a
key element of the entire draft, he failed to see any con-
vincing reason why they should be reformulated. It was
essential to recognize that, although they embodied re-
lated concepts, each had its own particular scope. Arti-
cle 5 related to the equitable and reasonable utilization of
a watercourse in both the domestic and the international
context, while article 7 imposed an obligation on a State
not to cause appreciable harm to other watercourse
States in its utilization of the watercourse. Admittedly,
the concept of equitable and reasonable utilization of a
watercourse could overlap the concept of appreciable, or
significant, harm, but the different circumstances of par-
ticular cases would justify separating the two. It might
be more reasonable, from the standpoint of availability
of resources, for two riparian States to undertake a joint
watercourse utilization programme rather than for either
of them to attempt such a project alone. The proposal to
make "equitable and reasonable use" the determining
criterion, except in cases of pollution, would require
careful re-examination. There was little justification for
creating rules when neither the norms nor the circum-
stances reflected any need to do so. Indeed, in para-
graph 23 of the report, the Special Rapporteur noted the
difficulty of providing detailed guidance on the matter:
many bilateral agreements reflected facts that were spe-
cific to a particular problem and could not be reduced to
general principles.
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76. If equitable and reasonable use was made the pre-
dominant criterion, however, any significant harm
caused to a watercourse State would be excusable as
long as it was also equitable and reasonable. It was that
fact which constituted the major difficulty in the Special
Rapporteur's proposed new article 7. For similar rea-
sons, he found it difficult to accept the new formulation
on pollution, which would radically alter the balance in
regard to pollution and would disturb the whole equilib-
rium of the draft articles themselves. The Special Rap-
porteur's formulation would appear to provide a useful
handle whereby polluting States could seek to continue
their activities by invoking the terms of subparagraphs
(a) and (b) of the proposed new article 7. The simplicity
of the former article 7 was far more preferable.

77. He would hesitate to endorse any attempt to revise
article 8, in regard to which the Special Rapporteur
stated, in paragraph 28 of the report, that a general for-
mulation would be more appropriate. Greater precision
could perhaps be achieved, but it might be at the cost of
sacrificing the general nature of the provision. He none
the less agreed that the concepts of good faith and good
neighbourliness, although salutary in themselves, had no
place in the draft articles.

78. Mr. EIRIKSSON said that the Commission's main
task should be to stick to the goal of completing the sec-
ond reading of the draft articles by the end of the next
session, in 1994. Any suggestions in the next report
about the elaboration of provisions on management and
the introduction of a system of dispute settlement should
take that into account.

79. He was concerned about the proposal to replace the
word "appreciable" by the word "significant", which
could be interpreted as a substantive change and as rais-
ing the threshold of the draft articles. If the word "ap-
preciable" was ambiguous in English, that point could
perhaps be covered in the commentary. The same prob-
lem had in fact arisen in the Drafting Committee in con-
nection with the draft articles on the topic of interna-
tional liability. The Special Rapporteur might therefore
wish to seek advice from other sources before the matter
was taken up in the Drafting Committee.

80. Mr. KOROMA, congratulating the Special Rap-
porteur on an excellent report, noted that the Special
Rapporteur had resisted the temptation to "tinker", to
use his own word, with the draft articles, except where
absolutely necessary. That was a sure sign of a good rap-
porteur.

81. He would be loath, at the present stage in interna-
tional relations, to choose between model rules or a
framework convention, but the ultimate decision would,
he believed, depend on the quality of the Commission's
work. If the draft articles were balanced and authorita-
tive, they would inevitably recommend themselves to the
international community.

82. The word "significant", as opposed to "apprecia-
ble", perhaps posed a problem for those not conversant
with the common law, but it would make the text clearer.
As the Special Rapporteur explained in his report, the
word "appreciable" had two distinct meanings, whereas
the word "significant" pinpointed the issues involved.
He agreed with the recommendation that the definition

of pollution should be brought forward to article 2, on
the use of terms. The sooner that was done the better.

The meeting rose at 1 p.m.

2310th MEETING

Tuesday, 22 June 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney,
Mr. Idris, Mr. Kabatsi, Mr. Mahiou, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr. Razafin-
dralambo, Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr.
Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yamada, Mr. Yankov.

State responsibility {continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/ Conf.Room Doc.l)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR {continued)

1. Mr. de SARAM said that the Commission, in ple-
nary and in the Drafting Committee, was addressing at
the same time two closely related matters: the first was
the situation in which a countermeasure had not as yet
been taken (the "pre-countermeasure" stage considered
in the fourth report of the Special Rapporteur,2 currently
being discussed in the Drafting Committee); and the sec-
ond was the situation in which a countermeasure had al-
ready been taken (the post-countermeasure stage consid-
ered in the fifth report of the Special Rapporteur,
currently before the Commission in plenary).

2. The overall approach advocated by the Special Rap-
porteur in his fourth and fifth reports was the following:
any State which intended to take a countermeasure
should notify, in advance, its intention to the State
against which that countermeasure was to be taken, re-
questing that recourse should be had promptly to a dis-
pute settlement procedure which did not necessarily need
to be a binding third-party one. However, whatever the
settlement procedure might be, if the dispute was not re-
solved and if a countermeasure was taken, it was essen-
tial that there should be a prompt and binding third-party
settlement—at least as a matter of final recourse, should
negotiation or conciliation fail—whereby the legitimacy
of the countermeasure would be determined.

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2Reproduced in Yearbook... 1992, vol. II (Part One), document

A/CN.4/444 and Add.1-3.
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3. It was an approach with which, in the overall inter-
est of reaching a consensus in the Commission, he would
agree, albeit regretfully. In his view, it should be pos-
sible to interpose a binding third-party settlement
procedure prior to the taking of a countermeasure in a
manner that could be designed both to remove any pos-
sibility of the procedure being frustrated by deliberate
recalcitrance and, as well, to put into place the necessary
interim measures until the question of whether there had
in fact been a wrongful act, and, if so, what the repara-
tions should be, had been decided. Whatever the delays
such an interposition of a binding third-party settlement
requirement prior to the taking of a countermeasure
might entail in the observance of the law, such delays
would be of far less magnitude, far less disruptive of the
law, than what a reactive breach of the law (a counter-
measure) might entail. Moreover, there would always be
a possibility of a countermeasure being taken in haste,
without full appreciation of all the circumstances; a
countermeasure that might be unnecessary, dispropor-
tionate or that might cause loss to those to whom no loss
should be caused. It should be pointed out, in that con-
nection, that the previous Special Rapporteur, Mr. Ri-
phagen, had proposed in article 103 that recourse to dis-
pute settlement processes should be a precondition for
the taking of countermeasures other than by way of reci-
procity. Nor should the Commission forget that, should
it not require the interposition of dispute settlement pro-
cedures prior to the taking of a countermeasure, it would
be placing its imprimatur on and would preserve for dec-
ades to come a relic of earlier times when the taking of
the law into one's own hands, by way of reprisal for a
wrong believed to have been committed, was the preva-
lent doctrine and practice—a doctrine and practice from
which the inter-State system had decided in other
spheres that it was time to move away.

4. The reasons why the law turned, on occasion, to
binding third-party settlement required no restatement.
Yet there was one reason which, above all others, needed
to be underlined. It was that the law had surely to pro-
vide not only for cases where States in dispute were
more or less of equally persuasive weight; but also for
cases where there was an inequality. It was the presence,
then, of the third party and the requirement of a binding
third-party settlement, that sought to ensure that, what-
ever the other inequalities might be, there was (at least
as far as legal procedures could provide) equality before
the law. Such a responsibility could not confidently be
entrusted to the voluntary recommendatory processes of
negotiation, mediation or conciliation, whose essential
purpose was the achievement of amicable settlement.

5. Accordingly, in his view, the draft articles proposed
by the Special Rapporteur in his fifth report for the
"post-countermeasure" stage of a dispute should be re-
ferred to the Drafting Committee for consideration in
conjunction with the proposals that were currently in dis-
cussion in the Drafting Committee with reference to the
"pre-countermeasure" stage of a dispute. Alternatively,
the Drafting Committee should at least be advised that it
should not conclude its work on the draft articles for the

pre-countermeasure stage of a dispute, until it had de-
cided how the draft articles dealing with the post-
countermeasure stage were to be formulated. If the Com-
mission did not provide for a binding third-party settle-
ment procedure, at the very least immediately after a
countermeasure was taken, it would seem to him inevit-
able that the entire question of the inclusion of provi-
sions on countermeasures in the future instrument on
State responsibility would, once again, be called into
question.

6. Turning to the draft articles proposed by the Special
Rapporteur in his fifth report,4 he said that, before deal-
ing with the formulation of specific articles, the Com-
mission should address two matters. In the first place, it
should consider the nature of the issues to be resolved
after a countermeasure had been taken and, secondly,
having regard to the importance of promptitude in a
post-countermeasure situation, it should consider the
stage at which a binding third-party settlement should be
invoked. The first matter raised essentially factual is-
sues: what were the facts prior to the countermeasures;
what were the legal obligations; was there in fact a
breach of obligation and, if so, whether the countermea-
sure had been necessary and proportionate. These were
essentially issues of a factual nature, requiring findings
as to the facts and to what the applicable legal obliga-
tions were; and as such were not issues for which the
processes of negotiation, mediation, conciliation—
whose overall objective was voluntary amicable
settlement—were well suited. He therefore concurred in
the conclusions of Mr. Calero Rodrigues, namely, that
no meaningful purpose would seem to be served in dis-
putes at the post-countermeasure stage by prescribing
that there should be conciliation before binding third-
party settlement; that the nature of disputes at the post-
countermeasure stage required that they be handled sepa-
rately from other disputes relating to the interpretation or
application of the future convention on State responsibil-
ity; and that consideration might need to be given to
creation of a special body to which those disputes could
be speedily referred.

7. It would also be unfortunate if the Commission were
to foreclose—as too cumbersome, or otherwise inappro-
priate, or too unlikely to be acceptable to States—any
possibility of ICJ serving as the third party to which a
State, in a post-countermeasure dispute, may require re-
course. As was known, as part of a continuing United
Nations effort to encourage greater use by States of the
Court's facilities, an effort that included the approval by
the General Assembly of the Manila Declaration on the
Peaceful Settlement of International Disputes,5 the Court
had revised its rules on the composition of its ad hoc
chambers, leading to the ad hoc chamber procedure re-
ceiving far greater attention than it had in the past. More-
over, the administrative and other facilities which a per-
manent United Nations institution, such as the Court,
could routinely provide parties made, at least in terms of
comparative costs, resort to an ad hoc chamber of the
Court the obviously sensible course.

3 For the texts of articles 5 to 16 proposed by the previous Special
Rapporteur in his fifth report, see Yearbook... 1984, vol. II (Part
One), p. 2, document A/CN.4/380, sect. II.

4 For the text, see 2305th meeting, para. 25.
5 General Assembly resolution 37/10, annex.
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8. A governing consideration in deciding on the appro-
priateness of particular dispute settlement procedures
must, of course, always be that a procedure should be
expeditious, and the least costly possible. It was neces-
sary to avoid the situation where a State subjected to a
countermeasure decided that it would be preferable to
abide by the countermeasure rather than contest its le-
gitimacy through a costly dispute settlement procedure.
The Commission might therefore wish to consider
whether it would not be right for a State, the subject of a
countermeasure, to be accorded the ability to choose,
from among a number of binding third-party settlement
procedures, the one it deemed most appropriate from its
own point of view.

9. One possibility would obviously be to give States an
opportunity to have a fact-finding inquiry carried out by
or under the auspices of an international authority, along
the lines of the mission entrusted to the Secretary-
General of the United Nations in the Rainbow Warrior
case;6 though there the Secretary-General was entrusted
with more than a fact-finding responsibility.

10. There remained the question whether, for the
broader range of possible disputes relating to the inter-
pretation or application of a convention on State respon-
sibility, the Commission should also recommend that, as
a matter of ultimate recourse if other voluntary and rec-
ommendatory dispute settlement processes should fail,
the draft articles should provide for resort to a binding
third-party settlement procedure. At the present prelimi-
nary stage, he shared the view of other members of the
Commission that, as a matter of final recourse, provision
ought to be made in part 3 of the draft for the possibility
of a binding third-party settlement procedure, for two
main reasons: first, because it was the presence of a
binding third-party settlement requirement that would
ensure, in so far as legal procedures could possibly do
that, whatever the other inequalities may be, there would
at least be equality before the law; and, secondly, be-
cause it was the Commission's role to advise the General
Assembly in the exercise of the Assembly's
responsibilities under Article 13, paragraph 1 (a), of the
Charter of the United Nations to "encourage the pro-
gressive development of international law and its codifi-
cation". It was, thus, the responsibility of the Commis-
sion to advise the Assembly on the standards that should,
in the Commission's view, be recommended to Govern-
ments for best ensuring the "progressive development of
international law and its codification". It was from that
responsibility that the Commission derived its consider-
able prestige in the international legal community. The
Commission had been structured with such a responsibil-
ity in view.

11. In conclusion, he thanked the Special Rapporteur
and congratulated him on the frankness and clarity with
which he had advised the Commission on the course to
be followed on an important topic.

12. Mr. IDRIS said that the Special Rapporteur's fifth
report and his oral explanations were not a dream or the
result of a wild imagination in the field of legal thinking,

but a progressive innovation and a new and courageous
view of a complex question which did not claim to pro-
vide ready-made solutions, especially with regard to the
general regime of the settlement of disputes. The basic
problem was that countermeasures would always have
the main defect of being based on a unilateral assessment
of the right which had been violated and of the legiti-
macy of the countermeasures, which could in turn lead
to a reaction by the allegedly wrongdoing State in the
form of counter-reprisals. By its very nature, a counter-
measure could lead to an injustice if the States parties to
the conflict were in a situation of inequality. Hence the
need to look closely, before going on to consider the pro-
posed system for the settlement of disputes, at the legal
regime of countermeasures and its relationship with the
draft on State responsibility.

13. In that connection, the Special Rapporteur should
give in-depth consideration to the question of whether
countermeasures should necessarily precede third-party
dispute settlement or, in other words, whether that was
the only means of bringing the allegedly wrongdoing
State to settle the dispute. Or could third-party dispute
settlement precede countermeasures and still be accept-
able to the international community? It must be taken
into account that there was no means of speedily and im-
partially determining the existence of a wrongful act and
that the extent of the harm and the exhaustion of means
of settlement were questions to be decided exclusively
by the victim State.

14. Without going into the background of the question,
he had five comments to make. The first was that means
other than countermeasures would have to be found or
resort to countermeasures would have to be curtailed in
order to avoid abuse by one of the parties—and that was
the approach taken by the Special Rapporteur in his fifth
report.

15. Secondly, he endorsed the principle of third-party
settlement of disputes if it was a substitute for counter-
measures and for unilateral measures, as a means of
mitigating the consequences of the inequality of States.

16. Thirdly, third-party dispute settlement was an im-
provement over the practice of countermeasures because
it guaranteed that the State which claimed to be the vic-
tim of a wrongful act would comply with the conditions
and criteria defined in the draft articles for the applica-
tion of that type of measure.

17. Fourthly, the presence in the draft of an effective
dispute settlement regime would strengthen all rules of
international law, including past and future agreements.
Many international legal instruments had been men-
tioned in that connection, such as Chapter VI of the
Charter of the United Nations, the Declaration on Princi-
ples of International Law concerning Friendly Relations
and Cooperation among States,7 the Manila Declaration,8

the Charter of the Organization of American States,9 the
Pact of Bogota10 and the Charter of the Organization of

6 Ruling of 6 July 1986 by the Secretary-General (United Nations,
Reports of International Arbitral Awards, vol. XIX (Sales No.
E/F.90.V.7), pp. 197 et seq.).

7 General Assembly resolution 2625 (XXV), annex.
8 See footnote 5 above.
9 Signed at Bogotd on 30 April 1948 (United Nations, Treaty Se-

ries, vol. 119, p. 3); amended by the "Buenos Aires Protocol of
27 February 1967 (ibid., vol. 721, p. 324).

10 American Treaty on Pacific Settlement (United Nations, Treaty
Series, vol. 30, p. 55).
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African Unity and its Protocol.11 Moreover, he did not
entirely agree with the Special Rapporteur's view that,
since those instruments were too vague to provide effec-
tive protection against breaches of international obliga-
tions, there was no point in developing them. The OAU
Charter and its Protocol had made it possible to settle a
number of conflicts peacefully on the basis of the princi-
ple of conciliation. In any case, even if those interna-
tional instruments were generally not the best possible
solution to the problem of the settlement of disputes in
the draft on State responsibility, their existence was far
from incompatible with the establishment of a settlement
regime such as that proposed by the Special Rapporteur.

18. Fifthly, the three-step dispute settlement system—
conciliation, arbitration and judicial settlement—
suggested that the third-party dispute settlement proced-
ure could be set in motion only after the adoption of
countermeasures. That was an innovation compared to
article 12, paragraph 1 (a), which made the exhaustion of
the available procedures for amicable settlement a condi-
tion for resort to countermeasures, whether those proced-
ures had existed prior to the dispute or had been created
subsequently, without, however, imposing any particular
settlement procedure.

19. In conclusion, he expressed the hope that the Spe-
cial Rapporteur would reply to two questions which he
considered important. First, why must the binding third-
party dispute settlement procedure not begin before the
use of countermeasures? Secondly, must it be concluded
from the three-step system proposed by the Special
Rapporteur—on the basis of the assumption that the
mechanism that triggered the settlement obligation was
the dispute that had arisen as the result of the use of a
countermeasure by the State which considered itself in-
jured against the allegedly wrongdoing State—that the
basic question of fact and of law related to countermeas-
ures or that the allegedly injured State could invoke, as a
matter of fact and of law, the allegedly wrongful act
which had given rise to the conflict?

20. Lastly, he thanked the Special Rapporteur for hav-
ing explained in the paper distributed on 14 June that the
proposed third-party settlement procedures would relate
not only to the interpretation and application of the arti-
cles on countermeasures, but also to the interpretation
and application of all of the provisions of the future con-
vention on State responsibility.

21. Mr. EIRIKSSON said that the fifth report on State
responsibility contained draft articles12 which were in
some respects a novel scheme for the settlement of dis-
putes. It nevertheless seemed to him that the proposed
system had not been endorsed fully enough in the Com-
mission to be used as the only point of departure for fu-
ture work. The question even arose in a more general
way whether provision should be made for the settle-
ment of disputes in respect of State responsibility. Only
at its forty-fourth session had the Commission decided to
make its best efforts to ensure that the draft articles in-
cluded a part 3 on the settlement of disputes. He had
noted a tendency towards Government-bashing in recent
discussions in the Commission and other bodies,

11 United Nations, Treaty Series, vol. 479, p. 39.
12 For the text, see 2305th meeting, para. 25.

whereas the premise should at least be that States repre-
sented their people and might have legitimate reasons for
the views they held on various questions, including dis-
pute settlement. The Commission should also not be
afraid that its work would be disapproved of by States
and should try to provide some leadership on that ques-
tion and on others.

22. There was a clear link between article 12, currently
before the Drafting Committee, and the proposals which
were contained in the fifth report and were, according to
the Special Rapporteur, meant to be applicable to all of
parts 1 and 2. That did not change the fact that counter-
measures were the most important aspect of the dispute
settlement issue. Although he was opposed in principle
to the use of countermeasures as a means of settling dis-
putes, he had agreed that the Commission should try to
establish a legal regime for countermeasures in order to
make them less unacceptable. Since one step in that di-
rection would be to set up a dispute settlement system to
be used when countermeasures were being contemplated
or had already been taken, he had endorsed the Drafting
Committee's work on article 12. There was, however,
some uncertainty as to whether article 12 would be
adopted at the current session and its discussion might be
postponed until after the consideration of part 3. In that
connection, Mr. Calero Rodrigues (2308th meeting) had
made a very interesting proposal relating to a special
mechanism to be used when countermeasures were being
contemplated, and the Commission should give further
attention to that proposal. In his view, part 3 should be
referred to the Drafting Committee, not for the purpose
of an article-by-article review of the proposed system,
but so that the Committee could determine how much of
part 3 it could consider in a reasonable period of time
and, accordingly, how much of the first reading of the
articles on State responsibility could be accomplished.

23. Mr. Sreenivasa RAO said that, unlike other topics
considered by the Commission, State responsibility en-
compassed the entire field of international law and the
aspect of the topic covered in the fifth report, namely,
the settlement of disputes, touched on the very fabric of
the rule of law in international relations. Given its man-
date, the Commission must, at the risk of being criticized
for taking so much time, do everything possible to estab-
lish a clear, uniform and universal body of law. As stated
at the preceding session with regard to countermeasures,
the rule of law in international relations could not allow
States to decide unilaterally what was right or wrong and
to turn that unilateral decision into a legal basis for coun-
termeasures. He therefore saw a contradiction in the fact
that it might be said, as it had been in the report, that
countermeasures were part of customary international
law and that dispute settlement procedures belonged to
the progressive development of international law. Coun-
termeasures were undoubtedly part of reality, but no
State, not even a State which applied such measures, in-
ferred that they meant the right to determine and to en-
force the law unilaterally. In his view, the use of coun-
termeasures did not justify the value judgement that such
measures were part of customary international law. Arti-
cle 2 of the Charter of the United Nations ruled out the
unilateral use of force and linked that provision to the
obligation to settle disputes peacefully. It was on that ba-
sis that the Commission should work to promote the rule
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of law. The peaceful settlement of disputes was an exist-
ing fundamental international obligation. That obliga-
tion, and the obligation not to resort to force, were two
sides of the same coin and one could not be classified as
customary international law while the other was classi-
fied as the progressive development of international law.

24. Affirming the rule of law meant not only that the
international community could neither tolerate nor lend
legitimacy to a unilateral interpretation of the rights of
each State, and much less to a unilateral implementation
of such rights, but also that there was a need for a new
element, namely, the settlement of disputes by a third
party. However, neither the objections to which that
ideal solution gave rise nor the practical difficulties it in-
volved should be underestimated in a world where the
dividing line between the rule of law and the law of the
jungle was somewhat blurred by the actions of the big
and powerful States. Hence the need to be innovative
and to adopt other strategies. In that connection, he re-
called that Article 33 of the Charter, as referred to in the
Handbook on the Peaceful Settlement of Disputes be-
tween States,13 made a wide range of means available to
States for fulfilling in a democratic and egalitarian man-
ner the obligation to settle disputes peacefully and that,
in practice, States settled 90 per cent of their disputes
through the free choice of means. Given those circum-
stances, the Commission must avoid at all costs giving
the impression that anything but third-party settlement
would be the law of the jungle because, otherwise, it
would be discouraging States from settling their disputes
peacefully and denying itself even the possibility of im-
posing that fundamental obligation: States should be
given the choice of how to fulfil that obligation, al-
though they must be encouraged to choose third-party
settlement.

25. The obligation to settle disputes peacefully should
not function solely to test the legality of countermeas-
ures already taken, but should extend to the entire spec-
trum of State responsibility, as countermeasures were by
definition an abuse of law; and since they were inevit-
able, countermeasures must be subject to some precondi-
tions, foremost among them the prior obligation to seek
a peaceful settlement procedure; and it was to be hoped
that the big and powerful States and those which applied
countermeasures would place their membership in the
international community above their self-interests. Yet,
it seemed that, in the work done thus far, a narrow con-
ception of the obligation to settle disputes peacefully had
prevailed, whereby States with the necessary means
were able to judge their own cases. If that was true, he
thought that it would be best to leave countermeasures
aside and end the draft articles with provisions on the
peaceful settlement of disputes. The fact was, as the Spe-
cial Rapporteur had said, that, while third-party settle-
ment was clearly the only way to place the rule of law on
a firm footing, it was for the time being only a theory.

26. The CHAIRMAN, speaking as a member of the
Commission, said that the Special Rapporteur had dem-
onstrated in his fifth report that two conditions were es-
sential for the correct implementation of the chapter on

countermeasures: the convention itself had to establish
means of dispute settlement and must not limit itself to
referring to such means as might exist between the par-
ties; and the chosen means must lead without fail to the
solution of the controversy. In other words, the use of
third-party settlement must be compulsory if other
means failed. For his contentions, the Special Rapporteur
had been seen either as a dangerous revolutionary who
intended to upset the foundations of international law or
as a timid reformer who proposed nothing new. He was
in reality neither one nor the other.

27. The Commission could not fail to realize that the
adoption of the proposals in the fifth report would mean
important changes, but that should not prevent it from
supporting the report's basic ideas, in particular the two
capital points just mentioned. Not being a political body,
the Commission had to propose a system that States
might or might not adopt, but that would improve on the
existing system, which was unacceptable. At the same
time, the Commission must endeavour to design as prac-
tical a system as possible. He could not endorse a system
that would be unacceptable to States.

28. The Special Rapporteur was proposing a rather
complicated system, which consisted of: first, maintain-
ing the general lines of article 12 of part 2, which re-
quired prior resort by the States concerned to the means
of settlement available to them, while amending para-
graph 1 (a) so as to make the lawfulness of any resort to
countermeasures conditional upon the existence of the
"said binding third-party pronouncement"; and, sec-
ondly, strengthening, in part 3,14 the non-binding concili-
ation commission without affecting the prerogative of
the injured State to take countermeasures.

29. The Special Rapporteur had argued in favour of
maintaining article 12, despite having shown convinc-
ingly, in his fifth report, that what really mattered was a
more or less organic system of third-party settlement
procedures ultimately leading, failing agreement, to a
binding third-party pronouncement. In fact, part 3 con-
tained much more than "a more or less" strengthened
conciliation procedure: if conciliation failed, compulsory
arbitration would follow; if that failed, recourse could be
had to ICJ. In that respect, the Special Rapporteur
seemed to have a peculiar notion of the fragility of set-
tlement mechanisms, proposing as he did an apocalyptic
scenario in which the conciliation commission failed to
perform its duty and the arbitral tribunals failed to con-
stitute themselves or to give timely awards, so that the
case had to be brought before ICJ. If an automatic
procedure were established for that purpose, the bodies
concerned should not encounter any insurmountable dif-
ficulties in constituting themselves and performing their
functions. OAS had, moreover, a complete and organic
system of dispute settlement, which was provided for in
one of its three constituent instruments, the Pact of
Bogota.15

30. The system proposed by the Special Rapporteur
seemed too complicated and its implementation exces-
sively long: if all the different time-limits were added to-
gether, it might take two or three years, or even more.

13 Official Records of the General Assembly, Forty-sixth Session,
Supplement No. 33 (A/46/33), annex.

14 See 2305th meeting, para. 25.
15 See footnote 10 above.
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Moreover, it was difficult to see the advantage of a con-
ciliation procedure, by definition non-compulsory, fol-
lowed by a compulsory third-party settlement procedure.
Why not be content with a third-party procedure? It
might also be asked whether countermeasures warranted
such a cumbersome machinery: after all, a countermeas-
ure was not a declaration of war.

31. To his mind, a method which fulfilled the two con-
ditions regarded as indispensable by the Special Rappor-
teur would be sufficient, particularly if it found a con-
sensus in the Commission. It might be a very simple
method, established perhaps in part 2, which would en-
sure the solution of the controversy. The maintenance of
the rather confused system of article 12, in the version
proposed by the Special Rapporteur or in a modified, but
essentially identical version, might hinder the proper
functioning of the draft articles.

32. The Drafting Committee had examined an idea
which warranted the Commission's attention, for it
seemed to fulfil the Special Rapporteur's conditions and
would make it possible to settle disputes concerning
countermeasures through a method provided for in the
convention itself: the injured State would be authorized
to take countermeasures provided that it offered at the
same time to have recourse to a third-party settlement
procedure. By ensuring an impartial assessment of the
legality of the countermeasures, such a system would
represent a great improvement over the present situation.
Of course, that applied only to the main elements of the
system discussed in the Drafting Committee and not to
the accessory clauses which might accompany them.

33. He could accept a system based on those general
lines provided that the arbitration procedure was abso-
lutely automatic and its implementation could not be ob-
structed by any of the parties. For that purpose, part 3
should clearly determine the different steps and modalit-
ies of the procedure, so that the establishment and func-
tioning of the arbitral tribunal—appointment of the arbi-
trators and the president, drafting of the compromis by
the tribunal if the parties failed to reach an agreement,
and so forth—were entirely automatic. The arbitral tribu-
nal should also be given the power to order the immedi-
ate cessation of the countermeasure or the adoption of
the measures of protection or other measures which it
considered necessary for the fulfilment of its mandate.

34. He agreed with Mr. Eiriksson that there was noth-
ing to be gained by continuing the discussion of the
question in plenary. The draft articles could be referred
to the Drafting Committee, perhaps with the proviso
stated by Mr. Eiriksson.

35. Mr. VERESHCHETIN said that he had the impres-
sion, confirmed by Mr. Eiriksson's statement, that there
was some uncertainty about the need to add to the draft
articles a part 3 on implementation and dispute settle-
ment which would be independent and just as important
as parts 1 and 2. He therefore wondered whether the
Commission had taken a formal decision on the point; if
the answer to that question was affirmative, he would
like to know when the decision had been taken and
whether the scope of part 3 had been defined.

36. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, in 1985 and 1986, in particular, the Commission
had referred to the Drafting Committee all the proposals

made by the previous Special Rapporteur, Mr. Riphagen.
That was why Mr. Mahiou (2306th meeting) had been
able to recall quite rightly that the Drafting Committee
had regularly considered a draft text for part 3 and that it
must in any event work on it. But the Commission was,
of course, free to take any decision it wished in that re-
gard.

37. The CHAIRMAN pointed out that the report on the
work of the forty-fourth session of the Commission16

stated that, since 1986 the Commission assumed that a
part 3 on the settlement of disputes and the implementa-
tion (rnise en oeuvre) of international responsibility
would be included in the draft articles. Therefore, the
question no longer arose.

38. Mr. EIRIKSSON said that, in 1992, the Commis-
sion had sought to remove the ambiguity of the words
"a possible part 3, which the Commission might decide
to include, could concern the question of the settlement
of disputes and the 'implementation' (mise en oeuvre) of
international responsibility", which had until then ap-
peared in the introduction to the chapter on State respon-
sibility in the Commission's report, by deciding to re-
place them with the words which the Chairman had just
read out.

39. Mr. YANKOV, supported by Mr. VILLAGRAN
KRAMER and Mr. THIAM, said that, for several years
in its work on the topic, the Commission had assumed
the existence of a part 3, which had, moreover, been the
subject of various proposals.

40. Mr. TOMUSCHAT said that the Commission
ought to complete the articles on substantive issues be-
fore producing the procedural rules of part 3 of the draft
articles.

41. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, in the present case, it was very difficult to distin-
guish between substantive and "procedural" questions.
For methodological reasons, of course, he had had to dis-
tinguish between the substantive consequences of the
wrongful act, namely, the obligation of reparation, and
the "procedural" consequences, namely, countermeas-
ures, but the result was that part 2 of the draft articles on
countermeasures contained many procedural provisions.
It was important not to be too formalistic; he did not
think he could clearly separate substance from procedure
and was not convinced that such a distinction was very
wise in the present case.

42. The CHAIRMAN said that the Commission was
now entitled to take it that the draft articles included a
part 3 concerning the implementation of the future con-
vention and dispute settlement, without thereby prejudg-
ing the content of such a part 3.

The meeting rose at 11.45 a.m.

1 See Yearbook... 1992, vol. II (Part Two), p. 17, para. 108.
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2311th MEETING

Thursday, 24 June 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA

Present. Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney,
Mr. Idris, Mr. Kabatsi, Mr. Mahiou, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr. Razafin-
dralambo, Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr.
Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yamada, Mr. Yankov.

The law of the non-navigational uses of international
watercourses {continued)* (A/CN.4/446, sect. E,
A/CN.4/447 and Add.1-3,1 A/CN.4/451, A/CN.4/
L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR (continued)*

1. Mr. TOMUSCHAT expressed appreciation to the
Special Rapporteur for a succinct report which dealt with
all the issues without unnecessary circumlocution. He
agreed with the Special Rapporteur that the Commission
owed a great deal to the previous Special Rapporteur,
Mr. McCaffrey, under whose guidance the draft articles
had taken shape within a relatively short time.

2. He had a clear preference for a draft convention
rather than model rules. That was because many of the
provisions dealt with procedural mechanisms which
could become fully effective only within the framework
of a treaty. Moreover, the draft articles could realize
their full potential only if they were embodied in an in-
strument having binding force.

3. He agreed with the Special Rapporteur that no
change was needed in article 1.

4. With regard to article 2, subparagraph (b), he had no
objection to the "flowing into a common terminus" and
did not understand why the Special Rapporteur had sug-
gested that they should be deleted. He agreed, however,
that the definition of pollution in article 213 should be
transferred to article 2. Indeed, if his recollection was
correct, that had always been the intent.

5. A more serious issue concerned the proposed re-
placement of the word "appreciable" by the word "sig-
nificant". It had always been his conviction that the
word "appreciable" did not indicate the desired thresh-
old. In the first place, it was marred by a certain ambigu-
ity. Also, as had already been suggested, it could be
taken to mean "not negligible". A word which carried

* Resumed from the 2309th meeting.
1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Ibid.
3 See Yearbook... 1991, vol. II (Part Two), p. 68.

that meaning did not correctly designate the point at
which the line should be drawn. That line was crossed
when significant harm was caused—harm exceeding the
parameters of what was usual in the relationship between
the States that relied on the use of the waters for their
benefit. While he thus agreed that the word "appreci-
able" should be replaced by the word "significant", he
considered that the reference in article 3 to "extent"
should stand. He was also not fully persuaded by the ar-
gument that articles 3 and 7 should be harmonized.

6. He did not endorse the suggested amendment to arti-
cle 3, paragraph 3, since, in his view, there was no need
to refer to existing watercourse agreements. If the parties
to an existing agreement were to ratify the future con-
vention, they would have to be convinced that the two
instruments were fully consistent. There was no need to
tell them that they might have to review their earlier
agreement. The Special Rapporteur was well aware of
the position, as was apparent from the statement made in
paragraph 16 of his report.

7. He did not feel that the Special Rapporteur's pro-
posed rewording of article 7 would improve the quality
of the rule it laid down. That article could be criticized
for being far too rigid, particularly since a superficial pe-
rusal might lead to the conclusion that the occurrence of
harm could of itself make the use unlawful. That, how-
ever, would be the wrong interpretation. What article 7
required States to do was to exercise due diligence, the
requirements of which varied according to the degree of
danger inherent in a given activity. Accordingly, he
could endorse the first part of the Special Rapporteur's
proposed reformulation, reading: "Watercourse States
shall exercise due diligence to utilize an international
watercourse in such a way as not to cause significant
harm to other watercourse States". The remaining, and
additional, elements merely qualified the rule in a man-
ner he found confusing. It was clear to him that equitable
and reasonable utilization would always remain below
the threshold of significant harm. No coordination be-
tween articles 5 and 7, by means of an explicit reference,
was necessary.

8. It was gratifying to note that the Special Rapporteur
had, on the whole, deferred to the decisions of principle
taken by the Commission on first reading. It remained to
be seen whether, in so far as the Special Rapporteur
wished to introduce any innovations, he could convince
the Commission that his own wisdom was to be pre-
ferred to the collective wisdom underlying the adoption
of the draft articles on first reading.4

9. Mr. CALERO RODRIGUES said that the form of
the Special Rapporteur's first report, which was short
and did not invoke authorities and instruments in support
of self-evident truths, was very refreshing. It did not try
to disturb the delicate balance that existed between the
various concepts reflected in the articles and would
greatly facilitate the Commission's second reading. The
articles had in general been well received by the General
Assembly and the Commission was on the right track.
The Special Rapporteur was following in the steps of
Mr. McCaffrey, the previous Special Rapporteur, to

See Yearbook.. .1991, vol. I, 2231st meeting, para. 71.
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whom the Commission was much indebted for the way
in which he had conducted the first reading.

10. The Special Rapporteur had raised two general
questions in his report, the first of which was whether
provisions should be included in the draft on the settle-
ment of disputes. In that connection, he would point out
that the fact that such provisions had not been included
in the draft on first reading did not mean that the Com-
mission had rejected the idea. In point of fact, they had
been included in Mr. McCaffrey's sixth report,5 but there
had not been sufficient time to examine them. For his
own part, he favoured the inclusion of provisions on the
settlement of disputes. There was no need for an elabo-
rate system. It would suffice to indicate at some point
that there was an obligation to accept a third-party
procedure. There would, of course, be a choice between
conciliation, arbitration and judicial settlement, each of
which had advantages and disadvantages. The Special
Rapporteur would, however, not even have to draft pro-
visions, since those prepared by Mr. McCaffrey, who
had wisely opted for mandatory conciliation, could serve
as a basis for the Commission's work.

11. The second general question raised by the Special
Rapporteur was whether the draft should take the form
of a framework convention or model rules. Although the
Commission had not taken a formal decision on the mat-
ter, his own understanding was that it had always
worked on the basis that there would ultimately be a
framework agreement. The framework agreement ap-
proach had also been broadly endorsed both in the Com-
mission and in the Sixth Committee of the General As-
sembly. None the less, the Special Rapporteur had put
forward two possible arguments in favour of model
rules, but without endorsing that approach. The first of
those arguments was that there would be little point in
advocating the framework convention approach, without
some expectation of widespread acceptance. That was
not a very convincing argument, for States had indeed
demonstrated a widespread acceptance of the articles as
the basis of a framework agreement. The Special Rap-
porteur's second observation was that the model rules
would require very strong endorsement by the General
Assembly. Such endorsement would, however, be no
stronger than the support given to the framework con-
vention. The Special Rapporteur also stated that model
rules would facilitate including more specific guidance
but that seemed problematic given the wide variety of
rivers and situations involved. Only a general instrument
could provide general guidance.

12. Turning to the draft articles, he disagreed with the
Special Rapporteur that they set a standard which was
more an aspiration than achievable, but agreed that what
was necessary at that stage was, in large measure, fine
tuning. Since most of that fine tuning could be done in
the Drafting Committee, he would confine his comments
to five main points.

13. In the first place, he did not agree with the Special
Rapporteur's proposal for the deletion of the words
"flowing into a common terminus", which appeared in
article 2, subparagraph (b). In the Special Rapporteur's

view that notion did not seem to add anything beyond
possible confusion and risked the creation of artificial
barriers to the scope of the exercise. As the Commission
had explained in paragraph (7) of its commentary to arti-
cle 2,6 however, the requirement of a common terminus
had been included to introduce a certain limitation upon
the geographic scope of the articles: the fact that two dif-
ferent drainage basins were connected by a canal would
not make them part of a single "watercourse" for the
purpose of the articles. In France, for example, almost all
the rivers were connected by canals. If the common ter-
minus element were deleted, all watercourse systems in
France would therefore be reduced to one; in other
words, the Rhone and the Rhine would be in the same
system, and that was clearly absurd. The term "common
terminus'' was therefore necessary in his view.

14. Secondly, the Special Rapporteur's statement that
he would be inclined to include "unrelated" confined
groundwaters in the concept of "watercourse" as de-
fined in article 2, subparagraph (b), did not seem very
logical. How could "unrelated" groundwaters be envis-
aged as part of a system of waters which constituted ' 'by
virtue of their physical relationship a unitary whole"? If
there was no physical relationship, how could such wa-
ters be part of a unitary whole? The question of confined
waters deserved regulation, but it called for a different
set of rules. Few if any of the articles, other than those
embodying general principles, could be applied to con-
fined groundwater. Even if the study which had been
proposed by Mr. Bowett7 and approved by the Planning
Group8 concluded that the regulation of such waters
should be included in a separate part of the watercourse
articles, he would still favour a separate instrument. At
all events, pending a further study, he was opposed to
the idea of including confined groundwater in the con-
cept of a watercourse.

15. His third point concerned the words "appreciable"
and "significant". The word "appreciable" was used in
no less than eight articles to qualify either the extent to
which a State must be affected, the adverse effects of a
particular use or the harm caused. Since it was apparent
that, in all cases, the adverse effects or the harm went be-
yond the mere possibility of "appreciation" or "meas-
urement", it was clear that what was really meant was
"significant" in the sense of something that was not
negligible, but that did not rise to the level of substantial
or important. In paragraphs (13) to (15) of its commen-
tary to article 4, which had become article 3, the Com-
mission had not been entirely successful in its attempt to
clarify the position. Paragraph (5) of its commentary to
article 8, which subsequently had become article 7,10

stated that the "term 'appreciable' embodies a factual
standard" and that "The harm must be capable of being
established by objective evidence", but went on to add
that there "must be a real impairment of use, i.e. a detri-
mental impact of some consequence" and that "appre-
ciable" harm was "that which is not insignificant or
barely detectable, but is not necessarily 'serious' ".

5 Yearbook... 1990, vol. II (Part One), p. 41, document
A/CN.4/427andAdd.l.

6 See Yearbook... 1991, vol. II (Part Two), p. 70.
7 Document ILCAVG/LTPW/93/l/Add.l.
8 Document ILC/(XLV)/PG/R. 1, para. 5.
9 See Yearbook... 1987, vol. II (Part Two), pp. 28-29.

10 See Yearbook... 1988, vol. II (Part Two), p. 36.



2311th meeting—24 June 1993 95

"Appreciable" therefore contained two elements: the
possibility of objective appreciation, detection or meas-
urement, and a certain degree of importance ranging
somewhere between the negligible and the substantial.
The problem was that "appreciable" could be under-
stood as containing only the first of those elements. Any-
thing that could be measured would be deemed to be
"appreciable". Indeed, that notion had been adopted by
Mr. Barboza, Special Rapporteur for the topic of interna-
tional liability for injurious consequences arising out of
acts not prohibited by international law, who had said
that appreciable risk meant the risk that might be identi-
fied through a simple examination of the activity and the
things involved. In his own view, however, the two el-
ements had to be present in any qualification of harm.
He, therefore, agreed with the Special Rapporteur that,
throughout the draft, the word "appreciable" should be
replaced by the word "significant".

16. Fourthly, there seemed no doubt that watercourse
agreements which would be concluded in the future and
which were expressly contemplated in the articles would
take precedence over the articles. In that connection, he
did not agree with the Special Rapporteur, who doubted
whether such agreements should be considered valid if
they were inconsistent with the articles. Given the resid-
ual character of the articles, States were free to include
in watercourse agreements any provisions they regarded
as an adjustment to the provisions of the articles, pro-
vided that third States were not affected. The question
was perhaps more problematic when it came to water-
course agreements already in force. Would those agree-
ments supersede the articles? As a solution to the prob-
lem, the Special Rapporteur suggested that, when States
became parties to the articles, they should indicate their
intent or understanding with regard to some or all of the
existing agreements. While that seemed to be a logical
solution, a problem would remain if the parties to an ex-
isting agreement did not all take the same position. The
Special Rapporteur might wish to consider the problem
further and propose a provision with a view to avoiding
future difficulties. In the meantime, he agreed with
Mr. Tomuschat that such a provision was unnecessary.

17. His fifth and last point concerned a far more sub-
stantial question, namely, the interplay between arti-
cles 5 and 7 and the concepts of equitable and reasonable
utilization, on the one hand, and harm, on the other. The
Special Rapporteur had rightly stated that articles 5
and 7 provided a key element of the entire draft and that
the articles were not without ambiguity. That ambiguity,
however, arose out of the compromise between those
who believed that "equitable and reasonable" use, as
provided for in article 5, should be the main considera-
tion, implicit in which might be the right to cause some
harm, and those—like himself—who gave predominance
to harm on the ground that no use could be regarded as
"equitable and reasonable" if it resulted in harm to an-
other State. He was, of course, thinking of harm above a
reasonable threshold. The Special Rapporteur now pro-
posed that article 7 should be redrafted so as to impose
on States only an obligation to "exercise due diligence",
not an obligation not to cause harm and, where the use
was equitable and reasonable, some harm would be al-
lowable, with the result that equitable and reasonable
would become the overriding consideration. By way of

an exception to the general principle, only harm resulting
from pollution would render a use inequitable and unrea-
sonable, although, even then, the harm might be permit-
ted if there was no imminent threat to human health and
safety and if there was a clear showing of special cir-
cumstances and a compelling need for ad hoc adjust-
ment. Needless to say, he was opposed to that redrafting,
since it would completely upset the delicate balance
achieved on first reading. The concept of alienum non
laedas would become subordinated to the imprecise no-
tion of "equitable and reasonable" use, which did not
offer an objective standard and could not be accepted by
itself as the basic principle for regulating problems aris-
ing out of the uses of watercourses that might cause
transboundary harm. The fact that the concept of equit-
able and reasonable utilization was supported by many
authorities and appeared in many international instru-
ments did not make it a good substitute for the basic
principle that the overriding consideration was the duty
not to cause substantial harm to other States. He had
agreed to article 5 on the understanding that article 7 as
now drafted would be included in the draft. The second
reading of the articles would be very difficult if there
was any insistence on upsetting the existing balance be-
tween the two articles.

18. Mr. IDRIS expressed his congratulations to the
Special Rapporteur on his preliminary report and paid a
tribute to Mr. McCaffrey, the previous Special Rappor-
teur, for his contribution to the development of the text
of the draft articles. The report provided a succinct treat-
ment of the fundamental issues laying at the heart of the
topic.

19. He agreed that the Commission's proposals should
take the form of a framework agreement or convention
which would guide States in the drafting of specific
agreements on common watercourses. However, the
Special Rapporteur was right to say that the framework
convention approach implied some expectation of wide-
spread acceptance by States. In drafting specific agree-
ments, States would of course retain full freedom to fol-
low the Commission's guidance or not. It was in any
event too early to judge the outcome of the Commis-
sion's work.

20. The Commission should certainly propose provi-
sions on dispute settlement, for that would enhance the
text's credibility and encourage its acceptance by States.
However, the Commission should complete its work on
the draft articles themselves before turning to dispute
settlement.

21. The present wording of article 1, paragraph 2, was
ambiguous and could create confusion. It should there-
fore be given further study in the Drafting Committee.

22. Article 2, subparagraph (b), which defined the term
"watercourse", would be clearer if it referred to a sys-
tem of waters including several elements: rivers, lakes,
surface water and groundwater, canals and reservoirs. He
also disagreed with the Special Rapporteur's recommen-
dation that the words "flowing into a common termi-
nus" should be deleted because they expressed a fact
and their deletion could lead to interpretations com-
pletely at odds with his own understanding of that fact.

23. With regard to article 3, he supported the Special
Rapporteur's recommendation that the word "appreci-
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able" should be replaced by the word "significant".
Notwithstanding the analysis of the two words just given
by Mr. Calero Rodrigues, the amendment would not af-
fect the content of the article. In the light of the Commis-
sion's study of the question in the past, it was clear that
"significant" meant "important". The framework con-
vention would not necessarily affect existing interna-
tional watercourse agreements unless the States parties
to such agreements decided otherwise. As Mr. Calero
Rodrigues had suggested, that point should be included,
perhaps in article 3. The same amendment should, of
course, be made in article 4.

24. The content of the principle of equitable and rea-
sonable utilization dealt with in articles 5 and 6 would be
determined by States, but article 5 should indicate model
forms of utilization, concerning, for example, the divi-
sion of a watercourse among States, for that would fa-
cilitate the settlement of disputes. There were already
many useful agreements on the topic. Article 7 would
then become redundant because it would constitute an
exception to the principle of utilization of private prop-
erty without harming others. Under article 7, the harm
would be assessed subjectively rather than objectively
and thus weaken the text.

25. The meaning of article 3 1 n was unclear because
the second sentence seemed to contradict the first. In any
event, such vital information might be protected by na-
tional laws which would have to be observed. He agreed
with the Special Rapporteur that no change was required
in article 8, which had his full support.

26. He endorsed the comments made by Mr. Calero
Rodrigues on the subject of confined groundwater, for
groundwater appeared to have no direct connection with
the topic of the draft articles. Its inclusion might cause
fundamental difficulties because the issue really required
a separate set of provisions.

27. Mr. CALERO RODRIGUES said that he had made
a mistake in his reference to Mr. McCaffrey's proposals
on dispute settlement, for they included not only concili-
ation, but also an obligation of recourse to arbitration.

28. Mr. ROSENSTOCK (Special Rapporteur) said that
Mr. Calero Rodrigues had been right the first time. The
proposals pointed in the direction of arbitration, but did
not impose an obligation.

29. Mr. GUNEY expressed his congratulations to the
Special Rapporteur on his first report, which took a prag-
matic approach, but displayed a spirit of accommoda-
tion. He also paid a tribute to Mr. McCaffrey for his con-
tribution to the draft articles. The Special Rapporteur
was working in a field where there were many existing
international agreements containing principles which
were difficult to codify in view of the different situations
covered.

30. The draft articles should take the form of a frame-
work agreement containing general recommendations
which States could follow in drafting agreements
adapted to their own situations. Except in the case of the
United Kingdom of Great Britain and Northern Ireland,
all the Governments which had commented on the topic
preferred a framework agreement rather than model

rules. The Commission should eventually make recom-
mendations on the settlement of disputes, but it would be
premature to do so before the draft articles themselves
had been adopted.

31. He agreed with the Special Rapporteur that the
definition of "pollution" should be moved from arti-
cle 2112 to article 2. The definition of "watercourse"
contained in article 2, subparagraph (b), had been
widely criticized because it extended the scope of the
draft articles. The Commission would in fact be exceed-
ing its mandate by dealing with groundwater as well as
surface water. The definition in question would entail the
comprehensive redrawing of maps, which at present did
not indicate groundwater. That would be a burden for the
developing countries and, in any event, there was insuf-
ficient data for the accurate representation of groundwa-
ter. It was also difficult to make distinctions between
groundwater and surface water and disputes would arise
as to whether water was confined or unconfined. Arti-
cle 2, subparagraph (b), should therefore be redrafted to
cover only surface water. There would then be no prob-
lem in deleting the words ' 'flowing into a common ter-
minus".

32. He could accept the replacement of the word "ap-
preciable" by the word "significant" in article 3 and the
other draft articles, although he would have preferred the
word "substantial".

33. Article 5, paragraph 2, might be superfluous, since
its main point—equitable and reasonable participation in
the use, development and protection of an international
watercourse—was already covered in paragraph 1. In his
view, paragraph 2 should be deleted. He had serious
doubts about the Special Rapporteur's proposal for the
rewording of article 7 because the result might be to up-
set a precarious balance which made equitable and rea-
sonable use a decisive element of the draft articles.

The meeting rose at 11.20 a.m.

12 See footnote 3 above.
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1 ' See Yearbook... 1991, vol. II (Part Two), p. 69.
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The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/446, sect. E,
A/CN.4/447 and Add.1-3,1 A/CN.4/451,2 A/CN.4/
L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. MAHIOU, referring to the Special Rapporteur's
proposals on parts I and II of the draft articles adopted
on first reading,3 said that, with regard to the future form
of the text, the Commission had been working since the
beginning with a framework convention in mind and
should, in his opinion, continue in that direction. The
Commission was a codification body and not a "think
tank" commissioned to produce reports on various sub-
jects.

2. The draft text would benefit from the inclusion of
provisions on dispute settlement. The previous Special
Rapporteur had already drafted provisions along those
lines: they could be taken up again and he was eager to
hear the current Special Rapporteur's suggestions on that
matter at the next session.

3. He had no comment on article 1 of part I of the
draft; he did, however, have serious reservations about
the Special Rapporteur's proposal to delete the phrase
"flowing into a common terminus" in article 2. The
Special Rapporteur stated without further explanation
that the phrase could lead to confusion and risked "the
creation of artificial barriers to the scope of the exer-
cise". However, its deletion might also create an artifi-
cial unity between watercourses or watercourse systems
which were very different. He recalled that, in paragraph
(7) of the commentary to article 2 adopted on first read-
ing,4 pains had been taken to explain that the simple fact
that two different drainage basins were connected by a
canal did not mean that they should be considered as a
single watercourse or watercourse system. That was
therefore a delicate issue. Nevertheless, he was not in-
flexible on the subject and was willing to endorse the
Special Rapporteur's proposal if he could provide con-
vincing arguments for it, but that was not the case for the
moment.

4. Since the Commission had asked the Special Rap-
porteur to consider the problem of confined groundwater
and to determine whether it should be the subject of a
separate study or part of the draft articles, he would ex-
press his viewpoint after the Special Rapporteur had sub-
mitted his report on that matter.

5. In respect of article 3, he had no objection to the re-
placement of the word "appreciable" by the word "sig-
nificant", in alternative A. However, he was not in fa-
vour of the proposed alternative B, which referred to
"significant harm". In his view, that introduced a new
element which limited the scope of the article. The dif-
ference between "affect to a significant extent" (alterna-

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Ibid.
3 See Yearbook... 1991, vol. II (Part Two), pp. 66 et seq.
4 For the commentaries to articles 2, 10, 26 to 29 and 32, ibid.,

pp. 70-78.

tive A) and "cause significant harm" (alternative B)
was not negligible. The Special Rapporteur was propos-
ing that a reference to "existing agreements" should be
added to article 3. He was not convinced that that was
necessary; it might lead to complications and inflexibil-
ity. The normal rules deriving from the law of treaties
and, in particular, the provisions of the Vienna Conven-
tion on the Law of Treaties would be adequate to deal
with the question of successive agreements.

6. With regard to where articles 8 and 26 should appear
in the text, he saw no reason why the Drafting Commit-
tee could not make that decision, since it was a question
of form rather than one of substance.

7. In respect of part II of the draft articles, the Special
Rapporteur was correct in referring to a delicate problem
of balance between articles 5 and 7. There was perhaps
also some ambiguity with regard to the nature and scope
of the responsibility of States for the implementation of
those articles. However, that did not justify amending ar-
ticle 7 as radically as the Special Rapporteur would like.
The text he was proposing might actually destroy the
balance to which he had wanted to draw the Commis-
sion's attention.

8. It was also unfortunate that the Special Rapporteur
had felt obliged to refer specifically to pollution in arti-
cle 7. The inclusion of that concept could only give rise
to a new debate, the outcome of which was unclear. As-
suming, moreover, that the Special Rapporteur's pro-
posal was accepted, the wording he was suggesting was
not free of difficulties. When he stated that a use which
causes significant harm in the form of pollution shall be
presumed to be an inequitable and unreasonable use un-
less ' 'there is the absence of any imminent threat to hu-
man health and safety", the merits of such a limitation
could be questioned. One had only to imagine, for exam-
ple, the significance for certain riparian States of pollu-
tion which resulted in the death of all the fish in the wa-
tercourse system. That long and substantial amendment
to article 7 did not seem necessary.

9. Thus, although he endorsed some of the drafting
changes proposed by the Special Rapporteur, he could
not for the time being agree to some far-reaching amend-
ments, in particular to articles 5 and 7.

10. Mr. YAMADA said he would begin with some
general remarks before commenting in detail on the draft
articles re-examined by the Special Rapporteur, who had
submitted a "model" report that was especially concise
and practical.

11. Judging from the discussions in the Sixth Commit-
tee (A/CN.4/457, sect. E) and the comments and obser-
vations received from Governments (A/CN.4/447 and
Add.1-3), the text that had emerged from the first read-
ing seemed to have been received favourably by States,
and that was clearly the result of the excellent work done
by the previous Special Rapporteur. The Commission
must not lose its momentum and should try to complete
its second reading of the draft before the end of the next
session.

12. One way to expedite the work was, as pointed out
by the Special Rapporteur, to resolve immediately the is-
sue of the form of the draft text. He personally favoured
a framework convention. It was, however, important to
have a clear idea of what was meant by that term. In
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other words, what were the limits of freedom to which
watercourse States were subject in concluding specific
agreements? Article 3, paragraph 1, stated that water-
course agreements "apply and adjust the provisions of
the present articles to the characteristics and uses of a
particular international watercourse or part thereof". If
the Commission wished to continue to work towards a
framework convention, it might be necessary to clarify
the meaning and scope of the word "adjust".

13. The Special Rapporteur mentioned in his report
that a number of Governments had urged the Commis-
sion to consider adding dispute settlement provisions to
the text. He would also recommend the inclusion of pro-
visions on the settlement of disputes relating to the inter-
pretation and application of the future convention. Dis-
putes that might arise with respect to the uses of
international watercourses were of a special type and
called for special settlement procedures. The articles
contained in part II made it clear that disputes would
probably relate to the "equitable and reasonable
utilization" of a particular international watercourse:
special attention should thus be paid to procedures for
fact-finding, assessment and evaluation. It would thus be
appropriate to provide for a system of amicable third-
party settlement, with the possibility of recourse to arbi-
tration.

14. He also drew the Commission's attention to the
problem of ensuring the coherence and coordination of
the work it was carrying out on various topics. The arti-
cles in part IV (Protection and preservation) and part V
(Harmful conditions and emergency situations) were
closely related to the questions of prevention being dis-
cussed in the framework of international liability for in-
jurious consequences arising out of acts not prohibited
by international law. Care should be taken to maintain
consistency between the concepts and draft articles of
those two topics in order to ensure the universality and
uniformity of the international legal order.

15. Turning to the draft articles, he noted that the Spe-
cial Rapporteur's first report dealt only with the articles
of parts I and II, so he would refer only to those matters
at present. However, that did not prevent him from com-
menting on the order of the articles in the draft text. In
his view, the articles of part VI (Miscellaneous provi-
sions)6 might be moved to other parts of the draft. For
example, article 31 (Data and information vital to na-
tional defence or security) could be attached to article 9
(Regular exchange of data and information) and arti-
cle 32 (Non-discrimination) could be transferred to part
II (General principles).

16. Furthermore, he agreed with the Special Rappor-
teur's proposal that article 21, paragraph 1, in which the
word "pollution" was defined, should be moved to arti-
cle 2 (Use of terms). The same could be done with arti-
cle 25, paragraph 1, which defined the word "emer-
gency", and with article 26, paragraph 2, which defined
"management". He also agreed with the Special Rap-
porteur's proposal that the word "appreciable" should
be replaced by the word "significant" in article 3, para-
graph 2. However, so far as terminology was concerned,

5 See footnote 3 above.
6 Ibid.

it was important, in his view, to be consistent with the
wording used in the draft on international liability for in-
jurious consequences arising out of acts not prohibited
by international law. The scope of the word "signifi-
cant" should therefore be explained in the commentary.

17. Although the Special Rapporteur seemed to prefer
alternative B of article 3, paragraph 2, he felt somewhat
uneasy about the expression "does not cause significant
harm to the use . . . of the waters". It would be more
natural to say, as in alternative A, "does not adversely
affect, to a significant extent, the use . . . of the waters".

18. The Special Rapporteur also proposed that arti-
cles 8 and 26 should be placed before article 3. While he
was not opposed to that change, careful thought should
be given to where each of those articles would be trans-
ferred.

19. As to article 10, paragraph 2, which dealt with the
question of a conflict between uses of an international
watercourse, it would perhaps be advisable, with a view
to the implementation of that provision, for the Commis-
sion to prepare some flexible system of consultation.

20. The Planning Group had recommended to the
Commission that the Special Rapporteur should be re-
quested to undertake a study in order to determine
whether it would be feasible to incorporate into the topic
the question of "confined underground waters" and the
Special Rapporteur apparently considered that that could
be done fairly easily. If that were so, he would see no
difficulty in that. If, however, it were to cause difficul-
ties and involve a considerable amount of additional
work, it would be preferable to examine the question
separately and to carry on with the work as scheduled.

21. Mr. BENNOUNA paid a tribute to the Special
Rapporteur and also to his predecessor, whose excellent
draft articles, which had already been adopted on first
reading, required little change, in his view. He feared,
however, that the present Special Rapporteur's proposals
did not take sufficient account of the draft as a whole
and might ultimately upset the balance of the text
adopted on first reading.

22. Commenting on questions of a general nature, he
reminded the Commission that it had already decided to
work on a framework convention: it should stick to its
original objective. The whole point of the work on wa-
tercourses was to harmonize certain minimal rules by
laying down a basic framework which would have the
support of all States. That was particularly true because
part III of the draft was essentially procedural, and that
was itself an indication that, in that as in other areas,
procedure and substance were closely linked.

23. With regard to the settlement of disputes, the Com-
mission, which could hardly expect to introduce innova-
tions into the topic under consideration, could perhaps be
spared the task of drafting provisions on the question,
particularly since part III of the draft already provided
for a system of negotiation and consultation. Reference
could perhaps be made to Article 33 of the Charter of the
United Nations. But it did not seem advisable, in what
should be a flexible draft, to impose binding procedures
on States.

24. In connection with article 3, he was not opposed to
the word "appreciable" being replaced by the word
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"significant" in alternative A, but he did not see what
benefit was to be derived from proposing an alterna-
tive B, which in any event had no connection with the
points of terminology raised by the Special Rapporteur.
The Special Rapporteur's analysis also seemed to be
somewhat confused, as was apparent from his proposal
to make mention of existing agreements in article 3,
paragraph 3. Perhaps he had not weighed all the conse-
quences. What purpose would be served by a framework
agreement if it were weakened in that way? Moreover, it
was clear from the draft as a whole that there was no
need for such a proposal, since the question was settled
by article 10, which stipulated that "In the absence of
agreement or custom to the contrary, no use of an inter-
national watercourse enjoys inherent priority over other
uses". The best solution, in his view, would be to adhere
to the general law of treaties.

25. What was most important was the relationship be-
tween articles 5 and 7, which lay at the very heart of the
topic. The new wording proposed for article 7 was not
clear, however, and also had the drawback of introduc-
ing the problem of pollution, which was already covered
by article 21, without establishing any connection with
that article. In reducing harm to cases of pollution, the
Special Rapporteur was really going too far.

26. Having regard to all of those points, he believed
that the draft adopted on first reading had been the best
possible compromise. Perhaps it required a few drafting
changes, but on the whole it should be retained.

27. Mr. YANKOV said that the report before the Com-
mission was well suited to the requirements of a second
reading in that it focused on the survey of the observa-
tions of Governments and took account of new develop-
ments which had a bearing on the draft articles.

28. Commenting on issues of a general nature and,
above all, on the final form of the draft articles, he noted
that the Commission, in paragraph (2) of its commentary
to article 3,7 had already expressed a preference for a
framework convention "which will provide for the
States parties the general principles and rules governing
the non-navigational uses of international watercourses,
in the absence of specific agreement among the States
concerned, and provide guidelines for the negotiation of
future agreements". It was true that, given the diversity
of watercourses and the often conflicting interests of
States, model rules embodied in a General Assembly
resolution or declaration would make it possible to cir-
cumvent the problem of ratification. However that
should not overshadow the legal advantages of a binding
instrument which took the form of an umbrella conven-
tion, particularly since the existing draft had all the
qualities and elements of a framework convention.

29. Another general issue dealt with in the report was
dispute settlement. He agreed in principle with the Spe-
cial Rapporteur's proposal that the draft should contain
general rules on the question, laying down standard dis-
pute settlement procedures and providing in particular
for recourse to special mechanisms in the case of spe-
cific agreements, with, where appropriate, the assistance
of technical expert bodies. He agreed with Mr. Ben-

nouna, however, that it was important not to expect too
much of a chapter on the settlement of disputes in a con-
vention of that kind, which differed in that respect from,
for example, the United Nations Convention on the Law
of the Sea.

30. The establishment of river-basin committees or
other similar bodies could, however, be envisaged under
a general rule, which would be in accordance with a
fairly widespread practice. The United Nations Confer-
ence on the Human Environment had recommended that
the "Governments concerned consider the creation of
river-basin commissions or other appropriate machinery
for cooperation between interested States for water re-
sources common to more than one jurisdiction"8 and the
experience of those technical commissions was very en-
couraging. That was true of the Niger Basin Authority,
the Gambia River Basin Development Organization and
the International Commission for the Protection of the
Rhine against Pollution. That kind of machinery was
also envisaged for the protection of the environment in
the Danube basin and for other rivers which contributed
to the contamination of the Black Sea, such as the Dnie-
per and the Dniester, as well as for the Don and the
Kuban, which flowed into the Sea of Azov, which was
itself connected to the Black Sea. It would therefore be
advisable, in his view, for the draft to contain a few gen-
eral rules on systems of regional cooperation.

31. The draft should also reflect the relevant concepts
and principles formulated at the United Nations Confer-
ence on Environment and Development, particularly in
Agenda 219 and in the Rio Declaration on Environment
and Development.10 He had in mind, in particular, the
concept of sustainable development and the so-called
holistic approach to the protection of the environment, in
which economic and social considerations were inte-
grated with environmental issues. Principle 4 of the Rio
Declaration stated, for example:

In order to achieve sustainable development, environmental protec-
tion shall constitute an integral part of the development process and
cannot be considered in isolation from it.

That idea was also embodied in chapter 18 of Agenda 21
relating to protection of the quality and supply of fresh-
water resources and the application of integrated ap-
proaches to the development, management and use of
water resources, which stipulated in paragraph 18.5 that:

The following programme areas are proposed for the freshwater
sector:

(a) integrated water resources development and management;

(b) water resources assessment;

and which also dealt with other fields of environmental
protection and management that might be relevant to the
non-navigational uses of international watercourses.

32. It would be unfortunate if the draft did not reflect
those elements, among others, for they were extremely

7 Initially adopted as article 4. For the commentary, see Year-
book. .. 1987, vol. II (Part Two), pp. 27-30.

8 See Report of the United Nations Conference on the Human Envi-
ronment, Stockholm, 5-16 June 1972 (United Nations publication,
Sales No. E.73.II.A.14 and corrigendum), p. 17, Recommendation 51.

9A/CONF.151/26/Rev.l (Vol. I) (United Nations publication,
Sales No. E.93.I.8 and corrigendum), pp. 9 et seq.

10 Ibid., pp. 3-8.
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relevant, such as, for instance, the principle laid down in
paragraph 18.8 of Agenda 21 whereby:

Integrated water resources management is based on the perception
of water as an integral part of the ecosystem, a natural resource and a
social and economic good, whose quantity and quality determine the
nature of its utilization.

Furthermore, paragraph 18.9 stressed that:
Integrated water resources management, including the integration

of land- and water-related aspects, should be carried out at the level of
the catchment basin or sub-basin....

that principle also deserved to have a place in the draft,
which it would make more up-to-date.
33. Special attention should likewise be paid to the re-
quirement of an environmental impact assessment, as
laid down in principle 17 of the Rio Declaration, which
read:

Environmental impact assessment, as a national instrument, shall be
undertaken for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a decision of a
competent national authority.

That general rule on environmental impact assessment
had already been incorporated in a number of instru-
ments, such as the Convention on Environmental Impact
Assessment in a Transboundary Context or the Conven-
tion on the Protection and Use of Transboundary Water-
courses and International Lakes.

34. Those concepts could perhaps have a place in part
II of the draft, which dealt with general principles, and
could then be elaborated in part III, particularly in rela-
tion to management issues, and in part IV, in relation to
the holistic approach to the protection and preservation
of the environment of watercourses.
35. As to the draft articles, the concept of integrated
water resources management, as emphasized in para-
graphs 18.8 and 18.9 of Agenda 21, should, in his view,
be incorporated in article 1, paragraph 1. The Drafting
Committee might therefore wish to add the word "man-
agement" before the word "conservation".
36. He did not agree with the Special Rapporteur's
proposal that the phrase ' 'flowing into a common termi-
nus' ' should be deleted in article 2 for, as noted in para-
graph (7) of the commentary to the article,11 a common
point of arrival was an important component in the defi-
nition of watercourse systems. As to the possible incor-
poration in the draft of "confined groundwater" he
noted that, in the Special Rapporteur's view, it did not
seem that such a change would require much change. He
was not convinced that it would be such an easy matter
nor that a simple drafting amendment would suffice to
solve a problem which amounted to a topic in itself. In
paragraph (5) of its commentary to article 2, the Com-
mission had suggested that it might be appropriate to
study confined groundwater separately. He agreed, how-
ever, with the suggestion that the definition of pollution
in article 2112 should be moved to article 2. He also
trusted that the Drafting Committee would review the
definition of pollution to bring it more into line with
reality.
37. The main problem with regard to article 3 (Water-
course agreements) concerned the possible replacement

of the word "appreciable" by the word "significant".
Although that might seem to be a wise suggestion and it
had received a measure of support, he was not convinced
that it was necessary. Admittedly, the word "signifi-
cant' ' implied a threshold, which was an advantage, but
that threshold was not defined by reference to objective
parameters. The disadvantage of that word was therefore
that its interpretation would depend on subjective cri-
teria. As to the word "appreciable", it denoted some-
thing that could be established by objective evidence and
also conveyed the notion of "significant" and "substan-
tial". There were instances in the articles, however,
where it was not the extent of the harm that was decisive
for the interests of the watercourse States. That was why
the word "appreciable" was often used in treaties,
though the word "significant" occurred twice in the Rio
Declaration, in principles 17 and 19, respectively. Con-
sequently, the matter was not as clear-cut as it might ap-
pear to be. Furthermore, the adoption of the word "sig-
nificant" could have certain repercussions on the topic
of international liability for injurious consequences aris-
ing out of acts not prohibited by international law. In his
view, therefore, the Commission should consider once
again the relative merits of the two words before taking a
final decision. It had in fact already had an opportunity
to deal with the matter in its commentary to article 3,13 in
particular in paragraphs (7) and (14).

38. In his view, article 26 should not be moved to part
II (General principles), but the Drafting Committee
might wish to consider the possibility of elaborating a
general principle on the integrated approach, on the basis
of principle 4 of the Rio Declaration, leaving the part on
management in article 26 as drafted.

39. With regard to article 6, he pointed out that the list
of factors in paragraph 1 was not exhaustive, but all six
categories were very pertinent. The article should there-
fore be maintained in the proposed form.

40. Commenting on article 7, relating to the obligation
not to cause appreciable (or significant) harm, he
stressed that the revised text proposed by the Special
Rapporteur was unnecessarily cumbersome for the state-
ment of a general principle. The reference to "due dili-
gence" was acceptable, but he feared that it might be in-
sufficient because that concept did not cover all aspects
of the principle of precaution embodied in the most re-
cent instruments. The remainder of the proposed text,
namely, the mention of the agreement of other States by
way of exception, as well as the presumption relating to
pollution and the modalities and limits of that presump-
tion, would not contribute to the general improvement of
that article. If the text submitted by the Special Rappor-
teur were to be accepted, however, he would propose
that subparagraph (b) should contain an explicit refer-
ence to the environment, since he considered the refer-
ence to "human health and safety" was far too restric-
tive and did not tally with the exact definition of
pollution, which also included, in particular, damage
caused to living resources. For the article as a whole, he
would, however, prefer a shorter wording keeping only
the reference to "due diligence", but also aiming at the
principle of precaution.

11 See footnote 4 above.
12 See footnote 3 above. 13 See footnote 4 above.
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41. In conclusion, he urged the Commission to be cau-
tious and not change the draft too much.

42. Mr. SHI said that, like the Special Rapporteur, he
believed, in general, that the Commission should not
wait until the work on a topic was completed before it
decided on the question of the final form of draft articles.
However, in the present case, it might be advisable for
the Commission to postpone its final decision in the mat-
ter to a later date for two main reasons. First, the views
of the few Governments which had commented on the
draft articles were divided on the issue and some Gov-
ernments were in favour of a framework convention,
while others preferred model rules, recommendations or
guidelines. Secondly, and above all, a great many States
which had transboundary watercourses in their territories
had not sent in their comments. One of them was China,
which had 14 international watercourses in its territory, 2
of which were boundary waters, while in the case of the
other 12, it was either the upstream or the downstream
riparian. The Governments of States with watercourses
in their territories might well have some difficulty in re-
sponding quickly to the request for comments on the
draft articles and that suggested that there would be more
Governments which would react to the draft articles at a
later date. However, it would be better for the success of
the draft articles, as well as for the Commission's pres-
tige, if the recommendation it made to the General As-
sembly took account of the views of as many Govern-
ments as possible. That would not prevent the
Commission from using a draft framework convention as
a basis for its work.

43. With regard to the settlement of disputes, the Gov-
ernments which had made comments, were, generally
speaking, in favour of the provisions contained in the
draft articles. He could agree that the Special Rapporteur
should make proposals on the subject, although he usu-
ally preferred settlement provisions to be decided and
formulated by the diplomatic conference in case the
General Assembly decided that the draft articles should
take the form of an international convention. The inclu-
sion of articles on dispute settlement would, however,
not harm the draft even if the Commission should finally
decide that it would take the form of model rules, recom-
mendations or guidelines.

44. Turning to the draft articles, he noted that, in gen-
eral, Governments preferred the term "watercourses" to
the term "drainage basin". He therefore believed that
article 1 should stand as it was. As to the choice between
"international watercourses" and "transboundary wa-
ters", he could go along with either term, though the
term "transboundary" was less likely to create misun-
derstandings.

45. Governments appeared to be divided on the key is-
sue of article 2, namely whether the words "flowing into
a common terminus" should be deleted. The term
"common terminus" had been added in order to exclude
"confined groundwater" from the scope of the articles,
thereby avoiding related problems. However, in view of
the growing importance of confined groundwater inter-
sected by State boundaries, some members had proposed
that they should be dealt with as a separate topic whose
inclusion in the Commission's long-term programme of
work should be studied. As a matter of fact, the inclusion
of the "common terminus" concept in the definition of

"watercourses" had been inspired by ILA's Helsinki
Rules,14 and the ILA now seemed to agree with the Spe-
cial Rapporteur about the deletion of the concept in the
definition. If the Special Rapporteur could, within the
period set by the Commission for the completion of
work on the topic, actually prepare draft articles on
"confined waters" without affecting the other draft arti-
cles, he could agree that the words "common terminus"
should be placed in square brackets. If the Special Rap-
porteur failed to find a solution, however, the words
"flowing into a common terminus" should remain intact
in the definition. If the members of the Commission
agreed that the definition of the term "pollution" should
be placed elsewhere than in article 21, notwithstanding
the Special Rapporteur's ideas on article 7, he would not
object to its being transferred to article 2.

46. As to article 3, the proposal to replace the word
"appreciable" by the word "significant", in support of
which the Special Rapporteur had put forward two argu-
ments, might do more than just eliminate an ambiguity
of meaning. It might involve a standard of threshold be-
yond which harm could not be tolerated. According to
the commentary to article 7,15 the term "appreciable"
provided the most factual and objective standard and, in
the framework of article 3, it should be understood to
mean "significant". For one Government at least, how-
ever, the criterion of ' 'significant'' differed from that of
"appreciable". It should be noted that the Commission
had to deal with the same problem in its consideration of
the topic of international liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law. Since the Commission was now at the stage
of the second reading of the draft articles, changes could
still be made, but only after a full discussion of the issue
and taking into account the views of the Special Rappor-
teur and the comments of Governments. If the change
proposed for article 3 was accepted, changes would also
have to be made in other articles.

47. With regard to the relationship between the draft
articles and existing watercourse agreements, he held the
same views as those expressed by the Special Rappor-
teur and accepted the amendment proposed by the Spe-
cial Rapporteur to article 3, paragraph 3. Contrary to the
views of the Special Rapporteur, however, he thought
that the suggestion that articles 8 and 26 should be
moved ahead of article 3 would affect the logic of the or-
der of the draft articles. Those two articles, which dealt
with cooperation and management, did not fit into part I
(Introduction), which dealt essentially with the scope of
the draft.

48. In chapter III of his report, the Special Rapporteur
drew attention to the ambiguity of the present wording
of articles 5 and 7, which had already given rise to com-
ments by a number of Governments. He agreed with
those Governments that had stressed that a proper bal-
ance should be struck between utilization and environ-

14 The Helsinki Rules on the Uses of the Waters of International
Rivers, adopted by ILA in 1966; see ILA, Report of the Fifty-second
Conference, Helsinki, 1966 (London, 1967), pp. 484 et seq.; repro-
duced in part in Yearbook... 1974, vol. II (Part Two), pp. 357 et
seq., document A/CN.4/274, para. 405.

15 Initially adopted as article 8. For the commentary, see Year-
book ... 1988, vol. II (Part Two), pp. 35-41.
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mental protection and utilization in the context of sus-
tainable development. In order to clarify the issue, the
Special Rapporteur proposed that article 7 should be re-
vised to establish a regime in which equitable and rea-
sonable use would be the determining criterion, except in
cases of pollution in which article 5 would be subordi-
nated to article 7. The general thrust of that amendment
seemed to be acceptable, but it would have to be studied
in detail.

49. Mr. FOMBA said that the general issues raised by
the Special Rapporteur in his first report were the fol-
lowing: should there be a draft convention or model
rules? Should that issue be settled at present? Should
provisions on the settlement of disputes be included in
the draft? The one basic principle in a topic such as the
law of the non-navigational uses of international water-
courses was that of specialization and the whole problem
was thus to formulate a jus generalis on the basis of an
accumulation of jus specialis. Bearing in mind the Com-
mission's practice in respect of model rules and the ex-
ample of the rules formulated by UNCITRAL, a frame-
work convention seemed to be the logical solution. In
addition, since it was essential to know in advance what
the legal nature of the final product of the Commission's
work would be in order to delimit its conceptual frame-
work, that choice had to be made without delay and the
Commission had wisely settled the issue, as a number of
speakers had recalled. The Special Rapporteur had also
been right to say that the draft articles must include pro-
visions relating to fact-finding and dispute settlement,
since those were essential aspects in view of the nature
of the questions which arose in connection with water-
courses.

50. Turning to part I (Introduction) of the draft, he
agreed with the Special Rapporteur, who had said, with
regard to article 1, that there was no substantive differ-
ence between the terms "watercourse", "drainage ba-
sin" and "transboundary waters", even though the term
"basin" seemed to predominate in African treaty prac-
tice. He was opposed to the deletion of the words "and
flowing into a common terminus" in article 2, subpara-
graph (&), because the definition of a "watercourse" had
to be based on a "linear" approach. He was also op-
posed to the idea of extending the draft to cover confined
groundwater, which was explicitly stated to be unrelated
to the watercourse. He did, however, agree with the Spe-
cial Rapporteur's two other proposals to take the present
text of article 2 as a basis for considering the draft arti-
cles on second reading and to move the definition of the
term "pollution" from article 21 to article 2.

51. As to the substance of article 3, he was of the opin-
ion that the terms "appreciable" and "significant" were
interchangeable and that there was no real difference be-
tween the words ' 'does not adversely affect to a signifi-
cant extent" and the words "does not cause significant
harm". As to the form, he agreed that it seemed unnec-
essary to refer each time to the "waters" of the water-
course. The problem of the relationship between the
draft articles and existing agreements gave rise to very
interesting discussions, but there did not seem to be any
real problem of intertemporal law. It was also unneces-
sary to add the idea of agreements to "characteristics"
and "uses" in paragraph 3, since pre-existing agree-
ments would apply as a matter of priority and corre-

sponded to the characteristics and uses of the water-
course in question. As to the idea of moving articles 8
and 26 to part I of the draft, the Drafting Committee
should accept that idea if it meant that the articles would
be in a more logical order. In connection with article 26,
however, there might be some question about the exact
scope of the terms "equitable and reasonable", "ra-
tional and optimal" and "sustainable development".

52. The questions that arose with regard to the general
principles related mainly to articles 5 and 7 and to the
connection between those two provisions. In his view,
third-party determination was very important in the
event that the States concerned were unable to arrive at a
mutually acceptable solution and article 6, paragraph 2,
could, as the Special Rapporteur had said, serve as a
good basis for that purpose. The Special Rapporteur had
also proposed a new text for article 7 that would change
the title and make the text much longer, but that solution
raised delicate problems of definitions and delimitations,
so that it might be better to retain the present wording,
which was more general, but expressive enough.

53. With regard to article 8, he agreed with the Com-
mission's conclusion that it was better to adopt a general
formulation for the objectives of cooperation and he
could not understand the Special Rapporteur's prejudices
with regard to the principles of good faith and good
neighbourliness.

54. An analysis of some aspects of African treaty prac-
tice showed that many watercourse agreements used
terms that were very close to the words "equitable and
reasonable use", with some texts also specifying that the
obligations of States in that regard had to be defined tak-
ing into account all hydrological, ecological, economic
and social considerations; the expected impact of the de-
velopment projects; the areas involved; direct or indirect
access to the main watercourse; and other considera-
tions. Those texts also used the terms "appreciable" as
well as "significant", and even the term "substantial".

55. The question of groundwater was handled in vari-
ous ways. Sometimes the agreement applied to ground-
water only if its use might cause appreciable harm in one
or several other States. In other cases, the agreement
stipulated consultations in the event of a problem arising
from the common use of such resources. And sometimes
the agreement referred to groundwater without any fur-
ther specification. Two agreements addressed the ques-
tion of the relation between different uses: the Conven-
tion establishing the Organization for the Development
of the Senegal River, article 20 of which gave the Per-
manent Water Commission the mandate to define the
principles and modalities for the sharing of waters of the
Senegal River between States and between sectors; and
the Convention creating the Niger Basin Authority, of
which article 4, paragraph 2 (v) mentioned the priorities
among alternative uses, projects and sectors. Lastly, all
the agreements provided almost identical dispute settle-
ment procedures. Briefly, negotiation was stipulated in
all the agreements, recourse to the Commission for Me-
diation, Conciliation and Arbitration of the Organization
of African Unity in 9 out of 10 cases and recourse to ICJ
in half the cases.



2312th meeting—25 June 1993 103

Cooperation with other bodies (continued)*

[Agenda item 7]

STATEMENT BY THE OBSERVER FOR THE EUROPEAN

COMMITTEE ON LEGAL COOPERATION

56. The CHAIRMAN extended a warm welcome to
Mr. de Sola, Observer for the European Committee on
Legal Cooperation, and invited him to address the Com-
mission.

57. Mr. de SOLA (Observer for the European Commit-
tee on Legal Cooperation) said that for international pub-
lic law the competent body of the Council of Europe was
the Committee of Legal Advisers on International Public
Law, which counted among its members Mr. Eiriksson,
who kept the Committee informed about the Commis-
sion's work. The Committee was a body in which the
members of the Council exchanged views on current is-
sues. The two main issues which it had taken up in re-
cent times were State succession and the establishment
of an international war crimes tribunal. The Committee
had also set up a working group which had just con-
cluded its work on a model documentation plan concern-
ing State practice with respect to State succession and
questions of recognition. The working group was to sub-
mit the plan to the Committee of Legal Advisers for
adoption; it envisaged data collection and processing at
the national level and in the Council of Europe for dis-
semination and probably publication.

58. As to human rights and the rights of minorities, the
European Convention on Human Rights seemed at pre-
sent to be a victim of its own success: very many re-
quests were submitted every year and it was becoming
increasingly difficult to deal with them within a reason-
able time. The system had two bodies, the Commission
and the Court, which corresponded roughly to two levels
of jurisdiction, an arrangement which slowed the work
down considerably. With a view to simplifying the sys-
tem while retaining its effectiveness, a working group
was working on a draft proposal which would be submit-
ted to the summit meeting of Heads of State or Govern-
ment of the countries members of the Council of Europe,
to be held in Vienna in October 1993.

59. With regard more specifically to minorities—a
question connected with the doctrine of democratic secu-
rity which was being developed in the Council of
Europe—the Council thought that their protection was a
precondition of peace in Europe and that it was therefore
essential to guarantee their rights. The Chairman of the
Committee of Ministers of the Council of Europe had
expressed the wish that the summit meeting of Heads of
State or Government referred to earlier would call on the
Council to devise legal instruments for the protection of
minorities.

60. In civil law, the Council of Europe had adopted the
Convention on Civil Liability for Damage Resulting
from Activities Dangerous to the Environment. That
Convention, which was based on principle 13 of the Rio
Declaration on Environment and Development,16 was
not very original in all respects, for it borrowed a num-

* Resumed from the 2304th meeting.
16 See footnote 10 above.

ber of concepts from existing conventions, in particular
the Convention on Civil Liability for Damage Caused
during Carriage of Dangerous Goods by Road, Rail and
Inland Navigation Vessels, but it was the first conven-
tion of a general scope. It was based on the notion of
strict liability and covered a vast range of activities
which it classified as dangerous. The difficulty was to
set forth sufficiently general concepts to cover all dan-
gerous activities while ensuring a degree of legal cer-
tainty. The Convention therefore contained a general
definition, but also a number of annexes listing hundreds
of substances defined as dangerous. The list was not of
course exhaustive and the Convention might possibly be
applied to new substances or new mixes of substances.
The Convention also applied to genetically modified or-
ganisms and to wastes.

61. Liability was assigned to the person controlling the
dangerous activity. The issue had been discussed at
length, especially with respect to wastes, but, in the end,
for both theoretical and practical reasons, it had been
concluded that the injured party must be able to easily
identify the party responsible for the harm.

62. The kinds of harm covered were harm to persons,
property and the environment itself, as well as any eco-
nomic loss arising from the degradation of the environ-
ment. Special thought had been given to the tourism in-
dustry, agriculture and fisheries.

63. The question had arisen as to whether compulsory
liability insurance should be envisaged: however, the
Convention left it to States to determine the modalities
of such protection and the activities which it should em-
brace.

64. The Convention was designed not only to provide
theoretical definitions, but also to be a practical tool; that
was why it had borrowed a number of existing notions
from Community law or national legislations. First, it
stipulated a right of access to information about the envi-
ronment held by the public authorities: anyone, not only
the injured party, could obtain such information. Sec-
ondly, an injured party might apply to a judge to compel
an industrial concern to supply information which the in-
jured party could use in an action against the concern.
That was a provision of German environmental law
which was being made universally applicable to the
whole of Europe through the Convention. It had been
thought necessary because, very often, the only person
holding the information necessary for establishing liabil-
ity was the perpetrator of the harm himself. Thirdly, en-
vironmental protection organizations could apply to a
judge to compel an industrial concern to take measures
to prevent damage to the environment or to make good
any damage caused. Since the environment was common
property, it had been thought that it was not the respons-
ibility of the authorities alone to ensure its protection,
but that the public ought also to be able to play an active
role through environmental organizations.

65. The Convention had been opened for signature in
Lugano and had already been signed by eight countries.
Others had stated their intention of signing and the EC
Environment Commissioner had recommended that the
States members of the Community should do so.

66. In another area, a committee on family law was
preparing a draft convention on children's exercise of
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their rights. It did not seek to define any new rights not
found in the Convention on the Rights of the Child, but
to establish the modalities for the exercise of the rights
set forth therein.

67. The European Committee on Legal Cooperation
had also decided to begin work on a convention on ques-
tions of nationality. The Convention on the Reduction of
Cases of Multiple Nationality and on Military Obliga-
tions in Cases of Multiple Nationality, adopted by the
Council of Europe, was in fact out of date in some re-
spects. The demographic situation in Europe had
changed, especially as a result of immigration, and a
considerable number of persons had dual nationality and
the problems that went with it. The Committee consid-
ered that the future convention should be flexible and
take into account the interests of both States and indi-
viduals and that it should not place obstacles in the way
of, or require States to accept, multiple nationality. The
work was to begin during the second half of 1993.

68. Following the political upheavals in Europe, the
Council had established a threefold programme of
cooperation with the countries of Central and Eastern
Europe. In constitutional matters, the European Commis-
sion for Democracy through Law, the so-called Venice
Commission, was collaborating with those countries in
the drafting of fundamental rules compatible with demo-
cratic principles. Japan had requested to attend the
Venice Commission as an observer and South Africa had
also asked to participate in its work. Where legislation
was concerned, an ambitious programme of cooperation,
Demo-Droit, which had been operating for several years,
was designed to help national authorities formulate new
rules compatible with democratic principles. The third
part of the programme, Themis, was concerned with
training for the legal professions: it was not enough to
devise rules; it must also be possible to apply them.

69. Mr. EIRIKSSON thanked Mr. de Sola and noted
that he himself had had the honour of representing the
Commission at the fifty-eighth session of the European
Committee on Legal Cooperation in Strasbourg in De-
cember 1992. On that occasion, he had submitted a
document on the work of the Commission at its forty-
fourth session and had seen that the members of the
European Committee followed the Commission's work
with close interest. He had been most impressed by the
range of legal topics discussed within the framework of
the Council of Europe and he had been particularly inter-
ested in the results of the work on the Convention on
Civil Liability for Damage Resulting from Activities
Dangerous to the Environment. He had been invited to
participate in the final negotiating session on the Con-
vention and had thus been able to supply first-hand in-
formation to the Commission's Special Rapporteur on
the topic of international liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law.

70. Since the Commission's Planning Group had rec-
ommended the inclusion in the Commission's pro-
gramme of work of the question of State succession and
questions of nationality, it might be possible to establish
cooperation in those fields with the European Committee
on Legal Cooperation, for the Committee had decided to
prepare a draft convention on questions of nationality.

71. As legal adviser to his Government, he participated
regularly in the meetings of the Committee of Legal Ad-
visers on Public International Law of the Council of
Europe and, at the meetings held in late 1992, he had
presented a document on the Commission's work, which
was traditionally discussed at length during those meet-
ings.

72. He was pleased that the discussion of legal ques-
tions under the auspices of the Council of Europe was
indeed becoming pan-European with the attendance of
lawyers from the countries of Central and Eastern
Europe, whose contributions he had appreciated in re-
cent years. Lastly, he thanked Mr. de Sola and, through
him, his colleagues in the legal sections of the Council
of Europe for their hospitality and the professional assis-
tance which they had given him and the Commission's
previous observers in Strasbourg.

73. The CHAIRMAN said that the members of the
Commission did indeed follow with very great interest
the work of the European Committee on Legal
Cooperation and appreciated its quality and diversity. On
more than one occasion, that work had been a source of
inspiration for the Commission, as was the case today
with the Convention on Civil Liability for Damage Re-
sulting from Activities Dangerous to the Environment,
which had much in common with the topic of interna-
tional liability for injurious consequences arising out of
acts not prohibited by international law. The adoption of
the Convention by the Council of Europe augured well
for a possible instrument creating a regime of liability
applicable not to individual activities, but to the whole
array of activities which constituted a danger.

74. He hoped that the cooperation and exchanges of in-
formation between the Commission and the European
Committee on Legal Cooperation would continue.

The meeting rose at 1.05 p.m.
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The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/446, sect. E,
A/CN.4/447 and Add.1-3,1 A/CN.4/451,2 A/CN.4/
L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. SZEKELY said he could not agree with the
Special Rapporteur's personal verdict on the draft arti-
cles. Even though less than 10 per cent of the members
of the international community had submitted written
comments, the comments were on the whole unfavour-
able and a similar reaction was apparent in the
specialized academic community. Nevertheless, while
admitting to that situation, the Special Rapporteur had
urged that all that was needed was some "fine tuning"
of the draft articles. Actually, the external reaction to the
draft seemed to advise a deep overhaul and reconsidera-
tion of the articles.

2. The first report of the Special Rapporteur
(A/CN.4/451) pointed out that the draft articles had sur-
vived the United Nations Conference on Environment
and Development, held at Rio de Janeiro in 1992, some-
thing that was not at all difficult to achieve in view of
the low level of the legal output of the Conference,
which had failed to produce the promised "Earth Char-
ter" or the urgently needed convention on forests and
had only yielded two weak treaties which minimized the
legal obligations of States.

3. He could not agree with the Special Rapporteur's
view that the draft articles need not be fundamentally
reconsidered in order to take account of the very impor-
tant developments since the completion of the first read-
ing, such as the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes
and the Convention on Environmental Impact Assess-
ment in a Transboundary Context. The draft should be
brought up to date precisely to reflect the progress made
in those instruments.

4. The Special Rapporteur had confined himself to
some minimal and cosmetic changes, with two notable
exceptions. The first was the proposed deletion from the
definition of a watercourse of the words "and flowing
into a common terminus", something that would have a
positive effect by correcting a lamentable error in the
original draft. The second substantive proposal was, un-
fortunately, a lamentable step backwards, which was to
replace the concept of "appreciable harm" by "signifi-
cant harm", in article 3 and, what was worse, in article
7. The proposal went much further than the necessary
distinction between inconsequential harm that could not
even be measured or identified on the one hand, and con-
sequential harm on the other. If adopted, it would raise
the threshold in such a way as to have very adverse ef-
fects, since the subjectivity inherent in the term "signifi-
cant" left the potentially victim State defenceless, con-
trary not only to its interests but to protection of the
watercourse itself. The result would be to ignore the cu-

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Ibid.

mulative effects of lesser harm, which could be substan-
tial, especially in combination with other elements.

5. The draft was concerned with international rivers
whose ecological balance had in most cases been badly
affected for a long time, so that they had little remaining
resistance to further interference. The standard proposed
by the Special Rapporteur took no account of the par-
ticular conditions of each watercourse on the history of
its use which could indicate different degrees of toler-
ance and vulnerability to harm. Accordingly, any qualifi-
cation of harm ought to be preceded by still one more
qualification, namely the set of particular conditions or
factors of each watercourse and its resistance to harmful
interference. In an environment with a relatively intact
ecological balance, it would be justifiable to lower the
threshold or level of protection. Few international rivers
had such resistance and the least that could be said was
that the already high standard of "appreciability" in the
draft should be preserved, but explicitly subordinated to
the particular conditions of each watercourse. In no
event, however, should the standard be raised, as was be-
ing proposed.

6. Unfortunately, the comments received from Govern-
ments were not sufficiently representative and few came
from lower riparian States, which had to resign them-
selves to harm suffered as a result of unduly high stand-
ards which rendered them defenceless. Under article 3,
the interests of those States were already threatened
when other riparian States were allowed to agree on uses
of the watercourse which harmed them; and they did not
even have the opportunity to participate in the negotia-
tion of the agreements.

7. The Special Rapporteur did not consider it prudent
or adequate to try to apply the principle of good faith or
to add the concept of good neighbourliness to the instru-
ment under discussion. Actually, those principles had
their proper place in articles that sought to regulate rela-
tions between neighbouring States and included such
subjective terms as "significant harm"—terms which at
the very least should be subject to a good faith interpre-
tation. Only in that way could the draft make an impor-
tant contribution towards solving some of the water-
related problems humankind will confront in the next
few decades, as the Special Rapporteur had stated. In
fact, the report helped to defeat that purpose with its pro-
posal to alter the qualification of "harm" in a way that
was bound to increase the possibilities of friction and
controversy for watercourse States.

8. In order to encourage States to accept the draft, the
Commission should embark on a determined effort to in-
corporate and define factors relevant to the qualification
of harm and to include rules such as those regarding the
abuse of rights. With the report's insistence on maintain-
ing the poor side of the principles incorporated in the
draft—when previous drafts were richer both in princi-
ples and in the factors relevant to the equitable and rea-
sonable use of international watercourses—the effective-
ness of the whole draft would be threatened.

Mr. Eiriksson took the Chair.

9. Mr. THIAM emphasized that for any change to be
made in a text which the Commission had adopted on
first reading it was essential that the relevant proposals
should make for improvements and go in the direction of
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progress. As he saw it, the changes proposed by the Spe-
cial Rapporteur hardly went in that direction. Some ex-
amples sufficed. The first was from what the Special
Rapporteur termed "issues of a general character". With
reference to the issue of the choice between a framework
convention and model rules, it was important to remem-
ber that the matter had virtually been decided by the
Commission itself. In view of the major divergences and
contradictions between States on the subject of interna-
tional watercourses, the Commission had agreed that it
was not advisable to try and impose any mandatory
rules; indeed, any such attempt would mean condemning
the draft to death. Accordingly, he could not agree with
the Special Rapporteur's attempt to try and reopen the
debate on that issue, an approach which would merely
complicate the problem.

10. The second general issue was whether the draft ar-
ticles should include a dispute settlement clause. As al-
ready pointed out during the discussion, in most cases
the means set forth in Article 33 of the Charter of the
United Nations would always be available to the parties
concerned. Hence there appeared to be no need to intro-
duce a specific clause on the subject in the draft itself.

11. Experience in Africa had shown that most of the
disputes in question could best be settled by political
means rather than by adjudication. Although he was a
lawyer, he could not but admit that the difficulties in-
volved could be settled to the general satisfaction much
more smoothly by political bodies. One example was
provided by the Organization for the Development of the
Senegal River: the various difficulties and conflicts
which had arisen had usually been settled by the Confer-
ence of Heads of State or by ministerial meetings. In the
light of that experience, he was not at all convinced of
the advisability of including a dispute settlement clause
in the draft.

12. As to the Special Rapporteur's proposals concern-
ing the articles themselves, there was no particular ad-
vantage in drafting changes such as replacing "appreci-
able harm" by "significant harm". It was worth
recalling that the Commission had discussed the term
"appreciable" at length and found it satisfactory in con-
veying the intended meaning of harm that was capable of
being evaluated or measured. Consequently, it was ad-
visable to keep to the word "appreciable", which the
Commission as a whole had already accepted.

13. In the matter of changes of substance, he objected
to the suggestion to delete the words "and flowing into a
common terminus" from article 2, subparagraph (b). By
completely altering the definition of "watercourse" in
that way, the proposal would undermine the very basis
of the whole draft. He did not find in the report any satis-
factory explanation in support of such a sweeping pro-
posal. One effect of the change in definition would be to
bring confined groundwater within the scope of the draft
articles. Such a result, however, would conflict with the
decisions already taken by the Commission which indi-
cated that confined groundwater should be treated as a
separate subject. The question was one of great interest
to the less developed countries, particularly those in Af-
rica. Confined groundwater was very important in Af-
rica, a continent with vast desert areas; it must necessari-
ly be treated as a distinct concept and form the subject of
a topic separate from that of international watercourses.

Such an approach was essential if the African countries
were to make use of their confined groundwater in the
future.

14. Again, he could not agree with the Special Rappor-
teur's suggestion that the concepts of good faith and
good neighbourliness should not form part of the arti-
cles. In a draft dealing essentially with cooperation
agreements on watercourses, those concepts were, on the
contrary, absolutely indispensable. It was inconceivable
that such cooperation agreements should be concluded in
a climate of misunderstanding or in the absence of good
faith.

15. The new text proposed for article 7 was unduly
long and difficult to understand. In matters of codifica-
tion, brevity was always the golden rule. Lastly, he
urged the Commission not to accept the proposed
changes, which would completely alter the substance of
the draft, and to keep instead to the text adopted on first
reading. The previous Special Rapporteur, Mr. McCaf-
frey, had produced a very clear text which had given sat-
isfaction to the whole of the Commission.

16. Mr. AL-KHASAWNEH said he was opposed to
the Special Rapporteur's suggestion that the issue of the
ultimate form of the draft should be resolved or at least
that a brief exchange on that point should take place be-
fore any further drafting was undertaken. Although the
Commission had not taken any formal decision on the
matter, it was fair to say that there had been a broad al-
though not unanimous understanding that the draft
would ultimately form a framework convention. A
framework or umbrella convention ordinarily meant that
it contained general residual rules that would apply in
the absence of more specific agreements.

17. For his part, he had never been convinced that a
framework convention was the best solution in the pre-
sent case and he still held the view that a general con-
vention specifying in detail the rights and duties of wa-
tercourse States would be a more significant contribution
in an area of international relations that was increasingly
topical and important. The perceived differences in the
characteristics of individual watercourses did not consti-
tute an effective bar to the real application of the law on
watercourses. Moreover, the elaboration of a general
convention was politically feasible. The signing at Hel-
sinki in March 1992 of the Convention on the Protection
and Use of Transboundary Watercourses and Interna-
tional Lakes demonstrated that it was politically and le-
gally possible to regulate State activities relating to var-
ied watercourses through uniform, specific and directly
applicable rules. Nevertheless, the Commission had
shown a distinct preference for a framework convention
and he was prepared to accept that general trend, even
though a framework convention fell short of the aims
and purposes of codification and progressive develop-
ment of the law. Accordingly, he could not accept the
suggestion that the present endeavour should culminate
in a set of model rules.

18. He agreed with the Special Rapporteur that in the
light of the nature of the issues, it would be an important
contribution for the Commission to recommend a tai-
lored set of provisions on fact-finding and dispute settle-
ment in the event that it decided to recommend a draft
treaty and, arguably, if it opted for model rules as well.
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He would go further and suggest that States which
agreed to become parties to a treaty should accept that
their performance under that treaty be open to third-party
scrutiny. The nature of the substantive rules in the draft,
and not merely "the nature of the issues" made it indis-
pensable to provide for compulsory and binding third-
party fact-finding and dispute settlement procedures.
Such key elements of the draft as prevention of apprecia-
ble harm and reasonable and equitable utilization were
characterized by vagueness and elasticity. It was difficult
to imagine that a dispute arising out of the interpretation
or application of such rules could be possible without
objective third-party settlement and fact-finding.

19. The Special Rapporteur had not explained what
type of rule he had in mind when referring to a ' 'tailored
set" of rules. The previous Special Rapporteur, Mr. Mc-
Caffrey, had produced a tailored set of rules, in his sixth
report, characterized by compulsory fact-finding and
conciliation. However the conciliation envisaged in
those rules was described as compulsory, that is to say
conciliation to which the parties to a dispute were re-
quired to resort yet whose outcome was not binding
upon them. Nevertheless, regardless of its merits, that set
of rules could not adequately cover the situations that
might arise when the interpretation and application of
the substantive rules became a matter of dispute. For
such situations to be suitably covered, the dispute settle-
ment procedure should provide for compulsory and bind-
ing arbitration and judicial settlement if negotiation and
conciliation failed. There was also a role for interna-
tional organizations in extending advice and in fact-
finding.

20. As to article 2, Mr. Calero Rodrigues (2311th
meeting) had correctly explained the drafting history of
the term "common terminus". Canals connecting two or
more watercourses had been built and continued to be
built. It was therefore necessary to deal adequately with
that aspect and the closely related one of diversion of
waters from watercourses. It was not properly dealt with
in the draft, except to say as a matter of presumption that
the twin rules on prevention of appreciable harm and on
equitable utilization would be applicable. Further exami-
nation of that issue was necessary.

21. The question of confined groundwater—with
which the Special Rapporteur was eminently qualified to
deal—undoubtedly merited early codification and pro-
gressive development. It did not, however, fit well in the
present draft. International watercourses had been regu-
lated for thousands of years, but the use of confined
groundwater was a relatively new phenomenon. The ar-
gument of diversity, which had led to the adoption of the
framework agreement approach for watercourses, was
less compelling in the case of confined groundwater.
Moreover, the law relating to groundwater was more
akin to that governing the exploitation of natural re-
sources, especially oil and natural gas. The best course
was to treat the topics of international watercourses and
the law of confined groundwater separately, in the way
in which the Commission had dealt with the law of trea-
ties or State succession.

22. In regard to article 3, the use of the adjective "ap-
preciable" or "significant" to describe the threshold of
harm had a very long history in the Commission. The
choice between the two terms was more one of legal
taste than of established technique. For his part, he
largely preferred the word "significant", for the reasons
given in the report and also explained by Mr. Calero Ro-
drigues (ibid.). Yet there was merit in paragraph 5 of the
comments by the Government of the United Kingdom of
Great Britain and Northern Ireland4 that the threshold of
harm set in article 7 should accord with the work of the
Commission on the other topics. The Drafting Commit-
tee should consider aiming at broad consistency if not
actual uniformity with the qualification of the threshold
of harm in the draft on international liability for injuri-
ous consequences arising out of acts not prohibited by
international law.

23. His doubts about the appropriateness of draft arti-
cle 4 were confirmed by the Special Rapporteur's inter-
pretation of the article. The entitlement of a watercourse
State to become a party to agreements, whether those
agreements applied to the whole or only part of the wa-
tercourse, was an exception to the fundamental principle
whereby States enjoyed freedom to choose their treaty
partners. That exception had to be narrowly construed. A
watercourse agreement, even one which applied to the
entire watercourse, might conceivably cause no harm, or
virtually no harm, to the interests of another watercourse
State. Indeed, as stated in paragraph (2) of the commen-
tary to the article: "It is true that there may be basin-
wide agreements that are of little interest to one or more
watercourse States".5 In such cases, there was no reason
why the freedom to choose treaty partners should be un-
duly restricted by giving other unaffected or barely af-
fected States carte blanche to overrule that fundamental
principle. The uses by third States could and should be
protected against adverse effects arising out of the con-
clusion by other watercourse States of watercourse
agreements, but by some means that were less restrictive
than was envisaged in article 4. For instance, States con-
templating the conclusion of an agreement could be re-
quired to enter into consultations with third watercourse
States to ensure that their uses would not be affected by
the conclusion of the agreement in question. There was
another reason why article 4 would benefit from revi-
sion. Under the general scheme of the draft, and particu-
larly under the terms of article 7, a watercourse State
might initiate works that could affect the whole or parts
of the watercourse, provided always that there were no
appreciable adverse effects on other watercourse States.
Such a State would not be required, under the draft, to
enter into treaty relations with other watercourse States.
If, however, the same State were to initiate the same
works jointly with another watercourse State, its free-
dom to choose treaty partners would be restricted in the
sense that a third State would be entitled to become party
to the agreement. If one of the main aims of the draft
was to encourage the negotiation of watercourse agree-
ments, he wondered whether that aim would not be de-
feated by article 4. What was more, the threshold of ap-

3 Yearbook... 1990, vol. II (Part One), p. 41, document A/CN.4/
427 and Add. 1.

4 See Yearbook... 1993, vol. II (Part One), document A/CN.4/447
and Add. 1-3.

5 Initially adopted as article 5. For the commentary, see Year-
book ... 1987, vol. II (Part Two), p. 30.
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preciable harm, which was so central to the draft, would
be replaced by a much lower threshold.

24. Yet a further reason why article 4 should be looked
at again was that article 30,6 which had been adopted af-
ter article 4, contemplated a situation in which the obli-
gations of cooperation provided for in the draft could be
fulfilled only through indirect channels. That latitude,
which reflected an approach similar to the one adopted
in part XII of the United Nations Convention on the Law
of the Sea, was a realistic acknowledgement that the
mere fact that a watercourse passed through the territor-
ies of two or more States, while arguably creating a com-
munity of interests of some sort, was not the sole factor
of which the law should take cognizance. The unity of
purpose of the draft would collapse if States were al-
lowed the necessary latitude with regard to the choice of
methods whereby their obligations might be fulfilled, but
were required to enter into direct relations in a rigid
manner.

25. Presumably article 4 would not apply to cases in
which a watercourse State entered into an agreement
with a non-watercourse State or with an international fi-
nancial institution with a view to initiating new works on
the watercourse; in such cases, the relationship would be
governed by the general rules of the law of treaties rel-
evant to the interests of third States. There was no reason
why the rules governing agreements between water-
course States should differ from the general rules of the
law of treaties, including the fundamental rule of pacta
sunt servanda.

26. He fully agreed with the reasons cited by Mr.
Calero Rodrigues (ibid.) for not tinkering with the deli-
cate balance that existed between the duty to prevent ap-
preciable harm, as provided for in article 7, and the rule
of equitable utilization, as laid down in articles 5 and 6.
There were, however, three further reasons for not doing
so. First, the rule of equitable utilization was highly sub-
jective, inasmuch as the factors relevant to equitable and
reasonable utilization, as set forth in article 6, were not
exhaustive and touched on virtually all aspects of life.
Presumably, the Special Rapporteur hoped to mitigate
the adverse effects of that rule by means of dispute set-
tlement procedures. While it was not known whether
such procedures would include binding judicial settle-
ment, it was very important to ensure certainty in the
substantive rules. The task of those called upon to decide
what constituted appreciable or significant harm would
be complicated still further if the rule of no harm was
subordinated to the rule of equitable utilization. It was
significant that, in their directives, international financial
organizations, including the World Bank, tended to fol-
low the rule on prevention of appreciable harm, which
was more easily given to objective verification, rather
than the equitable utilization rule.

27. Secondly, the Special Rapporteur proposed an ex-
ception in the case of uses that caused pollution and pro-
posed a further exception to that exception in cases
where there was a clear showing of special circum-
stances indicating a compelling need for ad hoc adjust-
ment and the absence of any imminent threat to human
health and safety. Apart from the uncertainty likely to

arise in the interpretation of that rule, pollution was so
widely defined under article 217 as to render virtually
academic any distinction between activities that caused
appreciable or significant harm and activities that caused
pollution.

28. Thirdly, it was important to bear in mind that pre-
vention of harm above the threshold of appreciable harm
was the weakest formulation of the maxim sic utere tuo
ut alienum non laedas. It would be virtually impossible
to repair harm above that level. Any tinkering with the
already narrowly defined rule would be totally unjusti-
fied.

29. Mr. Sreenivasa RAO said that he welcomed the
Special Rapporteur's clear and concise report. The ap-
proach it adopted was a tribute to the efforts of previous
Special Rapporteurs on the topic and particularly to Mr.
McCaffrey, under whose guidance the Commission had
completed its first reading of the draft articles.

30. As several more States were likely to submit com-
ments on the topic, it would be advisable to wait at least
until 1994 before the Commission began to finalize the
draft articles on second reading. The comments received
so far were, in general, appreciative of the Commission's
work. Almost all of the States, however, approached the
draft articles from their own national perspective, which
meant that different preferences had been expressed
about the way in which the articles should be finalized.
Some States had rightly emphasized the need to integrate
the law and the policy on international watercourses,
where the concerns were similar, within the wider con-
text of the global concern regarding preservation of the
environment and sustainable development. While several
of the comments endorsed the framework convention ap-
proach, some apparently favoured model rules or recom-
mendations to allow States a degree of flexibility. There
was also a favourable response to the idea of adopting a
suitable dispute settlement provision within the overall
scheme of the draft.

31. As to the draft articles adopted on first reading and
the commentaries thereto, article 1, on the relationship
between navigation and other uses of international wa-
tercourses, did not strike a proper balance. Any conflict
involved should have been treated as a problem relating
to the management of multiple uses. As article 1 was
drafted, and as the matter was explained in the commen-
tary,8 the articles could be stretched to cover naviga-
tional uses, which clearly fell outside the scope of the
draft. An attempt should be made to correct that imbal-
ance on second reading.

32. While the definitions in article 2 focused on certain
physical factors, it was clear from the commentary9 and
subsequent articles that the relationship between differ-
ent watercourse States depended primarily on their com-
mon interests and on the need to avoid, and deal with,
harm above an agreed threshold. In his view, to keep the
scope of the articles clear, the words "and flowing into a

6 See Yearbook... 1991, vol. II (Part Two), p. 69.

7 Ibid., p. 68.
8 Initially adopted as article 2. For the commentary, see Year-

book ... 1987. vol. II (Part Two), pp. 25-26.
9 Subparagraph (c) was initially adopted as article 3. For the com-

mentary, ibid., p. 26. For the commentary to subparagraphs {a) and
(b), see Yearbook... 1991, vol. II (Part Two), pp. 70-71.



2313th meeting—29 June 1993 109

common terminus", in article 2, subparagraph (b),
should be retained. Also, groundwater should not come
within the scope of the articles. In that connection, while
he welcomed the Special Rapporteur's offer to study the
desirability of including "confined groundwater" within
the scope of the draft articles, he agreed that the Com-
mission would be well advised to complete its considera-
tion of those articles as soon as possible and not to add a
new topic that would take time to mature. Furthermore,
he had no objection to the suggestion to move the defini-
tion of pollution from article 21 to article 2 since, as the
Special Rapporteur had noted, that change in no way im-
plied agreement to, or enhanced the utility of, any
change in part II or part III of the current draft. The in-
clusion of that definition in article 2 would be without
significance so far as the proposed change to article 7
was concerned.

33. He endorsed the framework agreement concept
embodied in article 3. As stated in paragraph (2) of the
commentary,10 such an agreement was intended to pro-
vide "guidelines for the negotiation of future agree-
ments" and "optimal utilization, protection and devel-
opment of a specific international watercourse are best
achieved through an agreement tailored to the character-
istics of that watercourse and to the needs of the States
concerned". One important issue raised by article 3 con-
cerned the definition of a threshold or standard of harm
that would bring the draft articles into play. In that con-
nection, he too believed that the word "appreciable", in
paragraph 2 of article 3, should be replaced by "signifi-
cant". Apart from the obvious advantages of setting a
uniform and legally recognizable standard of harm, as
opposed to a purely objective threshold, it was a stand-
ard that had been approved by the community of States
in their endeavours to set an agenda for the protection
and preservation of the environment at the United Na-
tions Conference on Environment and Development and
in the European context. Also, the establishment of an
adequate threshold was crucial if worldwide acceptance
was to be secured for the draft. So far as the alternative
versions of article 3 proposed in paragraph 12 of the re-
port were concerned, he was inclined to accept alterna-
tive B, for the reasons stated by the Special Rapporteur.
A further issue was the impact of the article on existing
agreements. In his view, no change to paragraph 3 of ar-
ticle 3 was needed, and the matter would best be left to
the discretion of States. As the Special Rapporteur had
pointed out in paragraph 14 of the report, States were in
a position to avoid any unintended application of the
convention in a variety of ways, including a clear state-
ment of intent or understanding: a general statement to
that effect at the time of signing or ratifying the conven-
tion would suffice. Alternatively, as already suggested,
clear language should be used to specify that the articles
in no way affected pre-existing treaties between States
save for such changes as were deemed to be necessary
by the parties to those treaties. The suggestion that arti-
cles 8 and 23 should be placed before article 3 was not,
in his view, in keeping with the existing scheme of part I
of the draft, which dealt only with general principles.

34. The Special Rapporteur was right to say that no
changes to article 4 were needed: any ambiguity was dis-
pelled by the Commission's excellent commentary to the
article.

35. Article 5 laid down the fundamental principle
whereby all riparian States were entitled to equitable and
reasonable utilization of international watercourses. That
entitlement was subject to the obligation of watercourse
States to promote the optimal utilization and consequent
benefits consistent with adequate protection of the water-
course. In that sense, the concept of optimal utilization
embraced that of sustainable development. The commen-
tary to the article12 was generally acceptable, though it
was a questionable suggestion in paragraph (3) that op-
timal utilization did not imply "maximum" use by any
one watercourse State consistent with efficient or eco-
nomical use but rather the attainment of maximum pos-
sible benefits for all watercourse States. Such an inter-
pretation was not a proper reflection of the practice of
most States which, in the. absence of express agreement
to the contrary, relied on their own capabilities and re-
sources to maximize benefits, subject always to the re-
quirements of the economy as well as to the need to pro-
tect the watercourse and to avoid causing significant
harm to other co-riparian States—all of which was
neatly encapsulated in the criterion of equitable and rea-
sonable utilization of a watercourse. In addition, article 5
should concentrate on the basic principle of equitable
and reasonable use as more clearly reflected in article IV
of the Helsinki Rules,13 which set forth the concept of
entitlement of watercourse States in more positive terms
than did paragraph 1 of article 5. Paragraph 2 of article 5
should be deleted, since the right of equitable participa-
tion was no more than a right of cooperation, which was
elaborated in greater detail in article 8, on cooperation.

36. Article 6 contained an illustrative list of factors,
each of which would have to be reconciled with the oth-
ers in order to achieve a balance. The concept of ' 'exist-
ing uses" had gained some currency in the practice of
States as an important factor in measuring significant or
substantial harm. However, the need to reconcile that
factor with the equally important consideration of the de-
velopment needs of States should be given the same pri-
ority.

37. Article 7, which provided that a State should not
use a watercourse in such a way as to cause significant
or substantial harm to other watercourse States, laid
down a standard which had already been incorporated in
a number of articles to trigger various procedures, such
as those relating to notification, consultation and nego-
tiation. In their comments on the article some Govern-
ments14 justifiably took the view that, at best, the article
did no more than repeat that standard and, at worst, that
it would undermine the basic concept of equitable and
reasonable use; in any event, it should be eliminated
from the draft. He too would recommend that it should
be deleted in its entirety and in that connection, he
agreed with the Special Rapporteur's reasoning. Preven-

10 Initially adopted as article 4. For the commentary, see Year-
book ... 1987, vol. II (Part Two), pp. 27-30.

11 See footnote 5 above.
12 Initially adopted as article 6. For the commentary, see Year-

book ... 1987, vol. II (Part Two), pp. 31-36.
13 See 2312th meeting, footnote 14.
14 See footnote 4 above.
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tion of pollution and management of water resources
were goals everyone shared, and an explanation of the
concepts of optimal use or reasonable use, or both,
should be included in the commentary to article 5.

38. Achievement of the goals of watercourse
utilization and management depended on the obligation
to cooperate, set forth in article 8. Those goals had to be
sought not only on the basis of sovereign equality, terri-
torial integrity and mutual benefit, as provided for in the
article, but also, as noted in the commentary,15 with due
regard for good faith and good neighbourliness.
Cooperation could not be imposed: it could only be cul-
tivated on a reciprocal basis. The common interest inher-
ent in the process of the utilization of water resources
would promote the cooperation which was so necessary
because the multiple and often conflicting uses called for
an integrated approach. Article 9, on exchange of data
and information, was essentially an extension of arti-
cle 8, and gave rise to the same considerations of mutual
benefit, reciprocity and sovereign equality. Much of the
data exchanged would, of course, be the subject of
agreements concluded between States.

39. Article 10, on the relationship between different
uses, laid down the important principle that each use
should be given its due weight in the attempt to reconcile
different and multiple uses and different interests and
factors. The problem of the management of multiple
uses and conflicts was sufficiently important for States
to require specific characteristics to be carefully bal-
anced in separate agreements of their own.

40. The question of the peaceful settlement of disputes
was particularly important in the context of the uses of
international watercourses. As the needs of populations
increased and water resources became ever scarcer, dis-
putes were bound to arise if the issues were not tackled
at the technical and professional level. Any attempt to
politicize disputes was bound to be counterproductive.
Accordingly, the appointment at an early stage in the
dispute of joint technical commissions with a mandate to
give priority to the optimal management of the water-
course should be encouraged. Wherever possible, settle-
ment of disputes through negotiation and other means,
including resort to third-party procedures, should be un-
dertaken. While he agreed, therefore, that the draft
should embody suitable provisions on the settlement of
disputes, the Special Rapporteur should bear in mind that
the choice of means should be freely available to States.

41. As the Swiss Government had stated in its observa-
tions,16 if the future framework Convention was to fulfil
its aim, it must be balanced and it should not favour
either upstream or downstream States.

42. Mr. VERESHCHETIN said that the topic was of
the utmost importance for Russia, whose longest land
frontier cut across a number of watercourses, rivers,
lakes and even inland seas. Some watercourses which
flowed through the territories of three or more States had
acquired an international character when the Soviet Un-
ion had ceased to exist and their legal regime would in

15 Initially adopted as article 9. For the commentary, see Year-
book ... 1988, vol. II (Part Two), pp. 41-43.

16 See footnote 4 above.

all likelihood require international regulation in the near
future.

43. He was grateful to the Special Rapporteur for his
well-prepared first report which, though concise, gave a
clear picture of the issues involved and of the positions
taken by the Special Rapporteur. He trusted that, in the
light of the report and of the favourable comments re-
ceived from States, it would be possible for the Commis-
sion to complete its work on the draft in 1994. In that
connection, the extension of the draft articles to cover
confined groundwater would not be desirable, in his
view. Like some other members, he saw no organic link
between the two problems from the standpoint of legal
regulation. He would not, however, object to the Special
Rapporteur's carrying out a feasibility study, provided
that such a study did not affect the deadline for the con-
clusion of work on the topic. While he supported the
proposal that the draft articles should ultimately take the
form of a framework convention, he agreed with the
Special Rapporteur that there were sound arguments in
favour of guidelines or model rules. As many members
had pointed out, the more flexible the final document
was, the more possibilities there would be for States to
adapt the general rules to the regime applicable to spe-
cific watercourses and, hence, the wider the recognition
that document would receive.

44. With regard to article 1, he agreed that it would be
clearer hence and more in keeping with practice to use
the term "transboundary waters" rather than "interna-
tional watercourse''. He did not, however, agree with the
Special Rapporteur's proposal to delete the phrase "and
flowing into a common terminus" from article 2, sub-
paragraph (&), since that would extend the scope of the
draft articles and would make it more difficult to imple-
ment them in practice. He had no objection to the Spe-
cial Rapporteur's second proposal to move the definition
of the word "pollution" from article 21 to article 2,
something that would focus attention on one of the main
aims of the draft, namely, to protect transboundary wa-
ters from pollution.

45. Although it was difficult in Russian to distinguish
between "appreciable" and "significant", he could ac-
cept the Special Rapporteur's arguments in favour of
"significant" and preferred alternative B for article 3.
More thought would have to be given to the relationship
between the draft articles and existing agreements, espe-
cially in the light of the Commission's decision in the fu-
ture on the form and legal force of the future instrument.
The proposal to place articles 8 and 26 ahead of article 3
was reasonable and would improve the structure of the
text. The Drafting Committee might consider bringing
all the definitions together in article 2, in accordance
with the procedure followed in other international instru-
ments.

46. He shared the general view that articles 5 and 7
provided a key element of the entire draft. The use of the
words "equitable and reasonable" implied that water-
courses should be used without causing significant harm
to other States. It would seem logical to include the re-
quirement contained in article 7 in article 5 and to delete
article 7. However, since the two articles were viewed by
many members as a compromise resulting from the
Commission's earlier work, he would not object to a
separate article 7. As to the rewording of article 7, he
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supported Mr. Tomuschat's proposal (2311th meeting)
that only the first sentence of the new text should be
used.

47. He doubted, as did other members of the Commis-
sion, the value of having a section on dispute settlement
in the framework convention, especially if the future in-
strument took the form of model rules. Because of the
specific characteristics and nature of the use of different
watercourses, a specific dispute settlement machinery
might be required in each case: one dispute might re-
quire arbitration and conciliation, while for another it
might be better to have a bilateral or multilateral com-
mission; in other cases it might be preferable to have re-
course to ICJ or to some other bodies, including regional
ones.

Mr. Barboza resumed the Chair.

48. Mr. KABATSI expressed thanks to the Special
Rapporteur for his first report, which showed a full un-
derstanding of the topic and followed the path laid out
by previous special rapporteurs. The draft articles had
prompted a generally favourable response from Govern-
ments. He agreed with several other members of the
Commission that the topic had been well covered before
the submission of the report and that the draft articles, in
the Special Rapporteur's words, merely required fine
tuning.

49. As to the form of the future instrument, there was
much to be said both for a framework convention and for
model rules. The Special Rapporteur seemed to favour
the model rules approach, but he was more inclined to-
wards a framework convention.

50. The Commission could certainly make an impor-
tant additional contribution by recommending dispute
settlement procedures. While he agreed with Mr. Sreeni-
vasa Rao that all possibilities should remain open, he
was in favour of binding arbitration and judicial proced-
ures. The use of international watercourses was increas-
ing and disputes would proliferate. Some of them might
be serious and even end in war. It was therefore impor-
tant for compulsory settlement procedures to be built
into the instrument. With regard to article 5, an inde-
pendent third party would certainly be needed in the
event of a dispute, in order to decide whether the
utilization and participation were equitable and reason-
able. He did not agree that existing provisions, for exam-
ple Article 33 of the Charter of the United Nations, were
sufficient.

51. He did not think it advisable for the question of
groundwater to be included in the draft articles at the
present stage: it was not clear that groundwater had a
clear relationship with the topic and its physical charac-
teristics had not been thoroughly studied and mapped.

52. For the reasons given by other members of the
Commission he was in favour of retaining the words
"and flowing into a common terminus" in article 2, sub-
paragraph (b). He could accept the replacement of "ap-
preciable" by "significant" in article 3 and elsewhere in
the text and he agreed with the Special Rapporteur that it
was logical to move the definition of "pollution" from
article 21 to article 2. He also held the view that article 7
served no purpose, as its content was covered in arti-
cle 5. Article 7 should therefore be deleted.

53. Mr. EIRIKSSON noted that the Special Rapporteur
proposed transferring the definition of "pollution" to ar-
ticle 2 because it would facilitate his proposal for arti-
cle 7. In principle, however, when a term occurred only
once in the draft articles it should be defined in that
place. Accordingly, there was no need for the move.

54. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with the comment that the
draft was a remarkable achievement. As the outcome of
lengthy negotiation, it was a tribute to the skill and pa-
tience of all of the Special Rapporteurs, especially Mr.
McCaffrey, and should not be jeopardized in any way.
The current Special Rapporteur was therefore right to
say that what was now necessary was fine tuning. How-
ever, some of his proposals went beyond fine tuning.

55. That comment applied in particular to one of the
key elements of the draft articles, that is the relationship
between equitable and reasonable utilization (art. 5) and
the obligation not to cause appreciable harm (art. 7), for
the obligation should be a limit on the equitable and rea-
sonable utilization of an international watercourse. Fur-
thermore, the Special Rapporteur's suggestion that the
draft articles should take the form of model rules rather
than a framework convention also went beyond mere
fine tuning. The Special Rapporteur did concede that he
would not insist on resolving the issue of form at the
present stage, but the Commission had been proceeding
on the understanding that the end product would be a
framework convention, with most of its provisions codi-
fying existing law in the matter. The compromises
achieved on the draft articles reflected that understand-
ing and took into account the compulsory nature of the
provisions. In view of the form the draft articles might
take, it was important to make it perfectly clear in the
text that existing agreements would not be affected un-
less the parties thereto so decided. It should not be for-
gotten that there were very many multilateral conven-
tions governing relations between the riparian States of
the world's main watercourse systems.

56. He could not accept the Special Rapporteur's rec-
ommendation that the phrase "and flowing into a com-
mon terminus" should be deleted from article 2, sub-
paragraph (b). In any event, the Special Rapporteur
would have to produce more extensive arguments than
the ones contained in paragraph 11 of his report in sup-
port of what he seemed to regard as a kind of evident
truth. He had no objection a priori to the inclusion of
"unrelated" confined groundwaters in the article, for the
principles applicable to watercourse systems could be
extended to groundwater systems shared between several
States. However, the topic was entirely new in interna-
tional law and, if it was to be included, the Special Rap-
porteur would have to carry out a feasibility study and
deal with the topic at greater length than in his report.
The Commission would need to be informed about the
physical conditions governing confined groundwater,
about the kind of relationship between the different parts
of what might be a system of transboundary groundwa-
ters, and about the role played by groundwater in the
general water cycle. It would also have to be determined
whether the notion of "watercourse" was applicable to
groundwater.

57. The Special Rapporteur's proposal to replace "ap-
preciable" with "significant" in article 3 and through-
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out the text was based on the comments of certain Gov-
ernments concerning the practice followed to date in
more or less comparable instruments in which the con-
cept of "appreciable" was ambiguous because it had
two very different meanings: capable of being detected;
and indicating a level in excess of the mere inconven-
ience which should be tolerated between States in keep-
ing with the principle of good neighbourliness.

58. Different kinds of issues were involved, not to
mention the complications of translation. There was in
fact no ambiguity in the meaning of "appreciable" but
rather two meanings, both of which could be applied to
harm to watercourses. There was nothing wrong in re-
quiring that the harm should be capable of being meas-
ured, but no one believed that in the many existing in-
struments the word "appreciable" simply signified
capable of being measured without indicating a threshold
of harm. The issue of a threshold of harm was, of course,
more important. A former Special Rapporteur,
Mr. Schwebel, had argued in favour of "appreciable" in
his third report, maintaining that it meant more than
"perceptible" but less than "serious" or "substan-
tial".17 In any event, it did seem that "appreciable" im-
plied a lower threshold than "significant". The Special
Rapporteur was thus proposing to raise the threshold of
harm established in the draft articles, something that was
much more than tuning the piano: it meant changing the
entire keyboard.

59. In the law relating to watercourses, the applicable
threshold seemed in general to have been established at a
level lower than that implied by the term "significant".
In a number of early and contemporary treaties, such as
the Convention of 15 April 1891 between Italy and Great
Britain,18 the Convention of 26 October 1905 between
Norway and Sweden,19 the General Convention concern-
ing the hydraulic system of 14 December 1931 between
Romania and Yugoslavia,20 the Act of Santiago of
26 June 1971 concerning hydrologic basins, between Ar-
gentina and Chile,21 the Convention relating to the Status
of the Senegal River, and the Statute of the Uruguay
River, adopted by Uruguay and Argentina on 26 Febru-
ary 1975, the terms used were closer to the English
"appreciable" (ouvrage quipourrait sensiblement modi-

fier; entraves sensibles; changement sensible du regime
des eaux', perjuicio sensible; and projet susceptible de
modifier d'une maniere sensible). In that connection, he
wished to draw attention to the comment by the Govern-
ment of Greece23 that the term "perceptible harm", im-
plying a lower threshold than that of "appreciable
harm", would have been preferable and, to the com-
ments of the Governments of Hungary and Poland,24

xl Yearbook... 1982, vol. II (Part One), pp. 98-100, document
A/CN.4/348, paras. 130-141.

18 G. F. de Martens, ed., Nouveau Recueil general de Traites, 2nd
series (Gottingen, 1893), vol. XVIII-1, p. 737.

19 Ibid. (Leipzig, 1907), vol. XXXIV, p. 710.
20 League of Nations, Treaty Series, vol. CXXXV, p. 31.
21 OAS, Rios y Lagos Internationales (Utilization para fines

agricolas e industriales), 4th ed. rev. (OEA/Ser.I/VI,CIJ-75 Rev.2)
(Washington, D.C., 1971), pp. 495-496; Yearbook... 1974, vol. II
(Part Two), p. 324, document A/CN.4/274, para. 327.

22 Actos Internationales, Uruguay-Argentina, 1830-1980 (Mon-
tevideo, 1981), p. 593.

23 See footnote 4 above.
24 Ibid.

which shared the view that the threshold of harm should
be reduced. Hungary had rightly pointed out that the
maxim of de minimis non curat praetor tacitly formed
part of every legal instrument; consequently, if the arti-
cles made express reference to a minimum level of harm
it was because that level was greater than de minimis,
meaning that a not inconsiderable threshold had already
been reached, and should be reduced.

60. The translation issues involved were fairly com-
plex. While many of the agreements cited used the Span-
ish word sensible to refer to the threshold of harm, the
English word "significant" was currently being trans-
lated as importante in Spanish and as sensible in French.
Whatever the Commission's final decision about replac-
ing the word "appreciable" by "significant" in the
English text of article 3, the word used in the Spanish
text could not be importante. It had to be another word
indicating a lower threshold; perhaps the Spanish word
sensible could be used so that the Spanish and French
versions would correspond.

61. Some members had maintained that the Commis-
sion should be consistent in its use of terminology in the
various instruments it elaborated. In the articles on inter-
national liability for injurious consequences arising out
of acts not prohibited by international law, the Drafting
Committee had provisionally approved the use of the
word "significant" to refer to the relevant harm. The
Special Rapporteur had bowed to what appeared to be a
majority opinion among the members of the Commis-
sion with respect to replacing the original word "appre-
ciable" by the word "significant" because the articles
in question covered, in general, all activities involving
risk. The justification for such a change in terminology
was that, in such a general instrument, the threshold had
to be somewhat higher in order to restrict the instru-
ment's scope and with it the number and type of activ-
ities that would be subject to the prevention obligation. It
had been felt that, otherwise, Governments would have
too heavy a burden imposed on them.

62. That did not mean that the threshold would have to
be raised in those areas where the law had already been
determined or where a different regulation had been
deemed appropriate.

63. Mr. ROBINSON, commenting on the question of
replacing the word "appreciable" by the word "signifi-
cant" in article 3, said he did not agree that the Commis-
sion had to use the same terminology for every instru-
ment. The choice of wording should be determined by
the Commission's approach to a particular topic, namely,
whether it was undertaking the codification or the pro-
gressive development of international law. If the Com-
mission considered that that topic of international water-
courses was particularly amenable to codification, then
he would favour using the word "appreciable", which
had clearly been preferred in practice.

64. The relationship between articles 5 and 7 was a
difficult issue. Article 5 established the criterion of equi-
table and reasonable utilization and article 7 established
the obligation not to cause appreciable harm. That raised
the question of whether use which gave rise to appreci-
able harm was inequitable. In his opinion, article 7
should be deleted, unless the relationship between the
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two articles could be satisfactorily dealt with in the com-
mentary, which was not currently the case.

Cooperation with other bodies (concluded)

[Agenda item 7]

STATEMENT BY THE OBSERVER FOR THE INTER-AMERICAN
JURIDICAL COMMITTEE

65. The CHAIRMAN extended a warm welcome to
Mr. Rubin, Observer for the Inter-American Juridical
Committee, and invited him to address the Commission.

66. Mr. RUBIN (Observer for the Inter-American Ju-
ridical Committee) said that the Inter-American Juridical
Committee tended to place its emphasis on matters of
immediate relevance to the inter-American community.
Matters of particular concern included unification of the
American republics, trade issues, financial data flows,
freedom of information and humanitarian issues, includ-
ing human rights. At the same time, the Committee,
which operated in a hemisphere that included Spanish,
English and French-speaking countries and was influ-
enced by their various philosophical heritages, always
returned to universal issues.

67. The agenda for the Committee's August 1993
meeting included items relating to continuation of its im-
portant work on juridical aspects of the Enterprise for the
Americas Initiative, environmental law, and the judicial
process and its implications in the administration of jus-
tice. The Committee would also be considering such
fundamental topics as concepts of legitimacy and of hu-
man rights, including social and economic as well as
civil and political rights, and the relation of those rights
to the Charter of OAS25 and the doctrines of the right to
self-determination and of non-intervention.

68. The first item on the agenda, a proposed conven-
tion on traffic in children, illustrated one important func-
tion of the Committee—the preparation of draft conven-
tions for consideration by various organs of the
inter-American system. Other important areas of concern
to the Committee included intra-regional economic
cooperation and identification of obstacles to regional in-
tegration; aspects of public and private international law
as related to the development and evolution of the
Americas; the juridical aspects of environmental stand-
ards; and consideration of the role of an inter-American
court of criminal jurisdiction or of a chamber of the ex-
isting Inter-American Court of Human Rights, in the
light of recent work on the relationship between the prin-
ciple of "legitimacy" and the principles of non-
intervention and self-determination.

69. The Committee was committed to the promotion
and protection of human rights. In that connection, at its
next meeting it would be considering the issue of delay
in the administration of justice as an aspect of human
rights. By virtue of its mandate, the Committee had for
several years been organizing regional seminars and co-
operating with educational and other institutions. It had

25 Signed at BogotS on 30 April 1948 (United Nations, Treaty Se-
ries, vol. 119, p. 3); amended by the "Buenos Aires Protocol" of
27 February 1967 (ibid., vol. 721, p. 324).

worked closely with associations of magistrates, judges
and legal practitioners to seek ways of facilitating access
to justice, particularly for the disadvantaged, and to ex-
plore alternatives to traditional litigation in both public
and private disputes. Those activities had proved very
successful. They had not only facilitated the elaboration
of legal doctrine but had also helped incorporate the
work of international jurists in community life, a devel-
opment which should be encouraged. In that connection,
both the Committee and the Commission could perhaps
make greater efforts to bring international law to other
discussion and decision-making forums. Seminars,
teaching materials and lectures in public or semi-public
settings would change the image of international law
from a plaything of the erudite to an area of law that
could make a meaningful contribution to community
life. Symposia for practitioners and academics, spon-
sored jointly by the Commission and the Committee and
perhaps other regional bodies, would be a step in that di-
rection.

70. Recognizing that the concepts of domestic and in-
ternational law were not easily separated in today's com-
plicated and interdependent world, the Committee had
embarked in recent years on a far-reaching set of related
projects concerning, among other things, the peaceful
settlement of disputes and issues pertaining to economic
development and integration. The international commu-
nity was reacting to an important new phenomenon: the
diminishing economic relevance of national boundaries,
which were increasingly viewed as mere obstacles to the
efficient conduct of the world's business. Efforts to re-
move or at least to diminish trade barriers were multiply-
ing, and it was becoming increasingly difficult to iden-
tify national origins in order to satisfy national tariff
regulations. Recent legal problems in the area of finan-
cial instruments and services provided some of the most
dramatic illustrations of the growing insignificance of
national boundaries and the need for global standardiza-
tion in areas such as liquidation of multinational corpo-
rations and corporate and securities laws.

71. The phenomenon of internationalization was also
giving rise in the Western hemisphere to a re-evaluation
of a considerable part of accepted doctrine. For example,
for historical reasons the concept of non-intervention had
acquired an almost religious significance in the Ameri-
cas and was enshrined in the Charter of OAS, yet the in-
violability of that principle was being called into ques-
tion in the light of other concerns. The Charter of OAS
also provided that the political organization of the
American States required that those States be organized
on the basis of the effective exercise of representative
democracy. The issue of how States could reconcile their
obligation to promote democracy with the principle of
non-intervention still had to be resolved.

72. Mr. VILLAGRAN KRAMER said that it was a
special pleasure to welcome Mr. Rubin, who had a dis-
tinguished career in international law. Among his many
activities, he was currently professor of international law
at American University, in Washington, D.C., honorary
editor of the American Journal of International Law, and
participated actively in the work of the American Soci-
ety of International Law. By virtue of his long service on
the Committee and his extensive knowledge of and ac-
tive participation in its work, Mr. Rubin could be consid-
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ered as the dean of the Committee. His statement had re-
flected not only the breadth of his own and the
Committee's concerns but also the new trends emerging
in the Americas.

73. The Committee was composed of States operating
under the common law and the civil law systems, some-
thing that gave jurists an opportunity to learn about each
other's legal systems and to work together to find ways
of communicating and to identify commonalities in their
institutions. It was a complex task to try and bridge the
gap between the dynamic common law system and the
civil law system, and Mr. Rubin had played an important
role in that connection.

74. The variety of concerns addressed by the Commit-
tee demonstrated an interesting trend: North America
and Latin America had begun to focus on international
economic law as a basis for seeking new ways to define
legal relationships. As a result of the Committee's em-
phasis on international economics, a new approach to the
Calvo clause was taking shape in the Americas; that
long-standing clause was currently being reviewed in the
light of new economic trends. Noteworthy, too, was the
fact that the World Bank and related institutions were
elaborating mechanisms for settling disputes between
States in cases involving foreign investments that gave
rise to conflict between public and private interests.
Thus, in the field of international economic law, the
Committee was making rapid strides.

75. As to the environment, the Committee's emphasis
reflected the recent trend to limit consideration to envi-
ronmental phenomena which were of particular rel-
evance to the American continents; there was even talk
of elaborating an American environmental law system. It
was not clear whether such a system would actually be
realized; in any case, current work was linked not to is-
sues of responsibility, but rather to those relating to the
environment per se.

76. In the field of human rights, the Committee and its
lawyers were playing an expanded role in the allied field
of political law. Law and politics had traditionally been
associated on the street but not in legal settings. Yet, the
jurists of the Committee were discussing the principle of
the legitimacy of Governments based on democracy and
respect for human rights, thereby recognizing that inter-
national criteria prevailed over State sovereignty. That
shift of concerns and new emphasis in the Americas was
noteworthy.

77. The Inter-American Juridical Committee had two
very important functions. The first related to the division
between public international law and private interna-
tional law; in private international law, the emphasis was
based not on conflict of laws but on the search for com-
monalities between the North American and Latin
American economic systems. The second was the Com-
mittee's extraordinary efforts to disseminate knowledge
about international law. Mr. Rubin had been and contin-
ued to be instrumental in promoting those efforts.

The meeting rose at 1.10 p.m.

2314th MEETING

Wednesday, 30 June 1993, at 10.05 a.m.

Chairman: Mr. Vaclav MIKULKA

Present. Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Barboza, Mr. Bennouna, Mr. Calero Rodrigues, Mr. de
Saram, Mr. Fomba, Mr. Giiney, Mr. Kabatsi, Mr.
Kusuma-Atmadja, Mr. Mahiou, Mr. Pambou-
Tchivounda, Mr. Sreenivasa Rao, Mr. Razafindralambo,
Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr. Szekely,
Mr. Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Vi-
llagran Kramer, Mr. Yamada, Mr. Yankov.

The law of the non-navigational uses of international
watercourses {continued) (A/CN.4/446, sect. E,
A/CN.4/447 and Add.1-3,1 A/CN.4/451,2 A/CN.4/
L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR {continued)

1. Mr. SZEKELY said that he wished to add to his
comments made on the qualification of harm at the pre-
ceding meeting and mentioned that some members of the
Commission had made comments on it. The Chairman,
in particular, had spoken against replacing "appreci-
able" by "significant" because that would raise the
threshold of liability. He himself had stated that the
Commission would be making a regrettable mistake if it
proceeded in that way. Mr. Robinson, on the other hand,
had said that the Commission was not compelled to use
the same terms in the draft articles on the law of the non-
navigational uses of international watercourses as in the
draft articles on international liability for injurious con-
sequences arising out of acts not prohibited by interna-
tional law. The Chairman, who was the Special Rappor-
teur for the latter set of draft articles, had nevertheless
explained why "appreciable" had been replaced by
"significant" in them: it was because the range of ac-
tivities was much broader than in the case of water-
courses.

2. In any event, opinions were still very divided about
the qualification of harm in the case of watercourses. He
had himself not yet heard any convincing argument for
the replacement of the word "appreciable" by the word
"significant". On the previous day in the Drafting Com-
mittee, the Chairman of the Commission had said that
harm which was not significant was harm which did not
have to be taken into consideration. If that was the case,
there would appear to be no point in making the pro-
posed change. Or was the intention actually to raise the
threshold of liability?

3. Mr. CALERO RODRIGUES said that the issue war-
ranted detailed consideration and he emphasized the im-

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Ibid.
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portance of the comments made by the Chairman at the
preceding meeting. It seemed that some members, in-
cluding Mr. Szekely, agreed that replacing "appreci-
able" by "significant" might have the effect of raising
the threshold of liability. The Chairman had pointed out
that the word "significant" had been translated into
Spanish by importante, but that it would be better to
translate it by sensible, a word which also existed in
French. He himself thought that "appreciable" or "sig-
nificant" did indeed mean sensible. As far as English
was concerned, "appreciable" meant that which could
be detected and was of some importance without being
serious.

4. Mr. SZEKELY thanked Mr. Calero Rodrigues for
his explanation and said that it was a pity that a similar
explanation was not to be found in the draft articles.
Without such an explanation, in fact, the replacement of
"appreciable" by "significant" might give the impres-
sion that the threshold of liability had been raised and
that would create a number of problems.

5. Mr. YANKOV said that it was not just a question of
terminology or translation. The issue must be examined
in detail and the commentary should reflect the preced-
ents as far as possible, for example, the cases in which
"appreciable" had been used to qualify harm. The word
could also mean "measurable", which "significant"
could not.

6. Mr. ARANGIO-RUIZ said that the French word
sensible was translated into English by "perceptible"
and not by "significant" or "appreciable".

State responsibility {continued)* (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,3 A/CN.4/L.480 and
Add.l, ILC(XLV)/ Conf.Room Doc.l)

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR (continued)*

7. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the richness of the discussion was a good omen for
the progressive development of the law of dispute settle-
ment and therefore for the rule of law in the inter-State
system. Whatever difficulties might lie ahead, the debate
had proved that the overwhelming majority of the mem-
bers of the Commission took the view that the role of the
judge in the inter-State system and, in particular, in the
area of State responsibility should be strengthened, and
by more than lip-service.

8. He welcomed the very high degree of support for the
notion that the draft articles should include dispute set-
tlement provisions of such a nature as to represent an
adequate corrective to the very serious but inevitable
problems of unilateral countermeasures. However se-
verely they were regulated—as they were for example in
draft articles 11 to 14 proposed in 19924—counter-
measures testified to the still rudimentary nature of the

* Resumed from the 2310th meeting.
3 See footnote 1 above.
4 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred

to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.

inter-State system and inevitably of the law governing it.
Since that element of the system did not seem about to
disappear—in other words, since countermeasures could
not be totally eliminated—it was not sufficient to make
them subject to conditions and limitations prescribed for
that purpose, since such rules were themselves subject to
the exclusively unilateral interpretation of the States
which were called upon to apply them. A regime author-
izing unilateral measures subject to unilaterally inter-
preted conditions and limitations seemed unacceptable
and some way must be found to eliminate or reduce that
"double unilateralism". That seemed to be the view of
the overwhelming majority of the members of the Com-
mission, with of course some differences and nuances.
He concluded in any case that, for the majority of the
Commission, a step should be taken to achieve substan-
tial progress in the area of dispute settlement.

9. With regard to the quality of the settlement obliga-
tions, that majority seemed to share his own pessimism
about the possibility of attaining what he had called in
the first part of his report (A/CN.4/453 and Add.1-3) the
"theoretically ideal" solution. That solution was drasti-
cally to alter the countermeasures regime in such a way
that countermeasures would be permissible only in order
to secure compliance by the wrongdoing State with a
binding third-party settlement, for example, with an arbi-
tral award or a judgment of ICJ. That was the system
which would come into effect if the future convention on
State responsibility prescribed a compulsory, automatic
and unilaterally triggered arbitration or judicial settle-
ment of any "responsibility dispute", namely, any dis-
pute about the interpretation or application of the con-
vention and if the convention prohibited at the same time
any resort to unilateral countermeasures except in the
event of refusal by a wrongdoing State to comply with
the award or decision. But that solution, as he had ex-
pected, had been firmly rejected by the majority of the
Commission, despite the solution's theoretical merit, and
he had therefore also set it aside.

10. There seemed to be general agreement that lawful
resort to a countermeasure should not be subject to prior
resort to any settlement procedures other than those to
which the allegedly injured State was bound to resort un-
der any general or bilateral treaties or dispute settlement
clauses between itself and the wrongdoer. In other
words, the Commission seemed to favour what might be
called a "soft" solution of the kind which he had pro-
posed in 1992 in article 12,5 which stipulated as a condi-
tion of lawful resort to countermeasures the prior ex-
haustion of "available" procedures which existed or
might exist between the injured State and the wrongdoer,
regardless of the instrument on which the Commission
was working.

11. However, the fact that the majority of the Commis-
sion had rejected the "theoretically ideal" solution was
not a totally negative sign. It indicated that the great ma-
jority of members who had taken part in the debate were
not pipedreamers, any more than he was, and that they
had their feet on the ground when they chose to favour,
in addition to the general notion of the necessity of a
corrective to countermeasures, the adoption of an ad-

5 Ibid.
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equate, although less ambitious, set of dispute settlement
obligations. He was confident that they had given their
opinion after mature deliberation and had not merely
paid lip-service to the cause of justice and of the weak
against the strong. He hoped that they would maintain
their positive position when the draft articles of part 3
came up for discussion the following year in the Drafting
Committee. They had thus shown the seriousness of
their purpose and of their efforts to control their own as-
pirations by setting them against the realities of the inter-
State system and of international law, without ruling out
the need to provide a less ambitious, but adequate cor-
rective to the unfettered regime of unilateral counter-
measures. In that connection, he repeated his objection
to the incredible statement made by one member that the
adoption of the Special Rapporteur's proposals for part 3
would cause a bouleversement in international law.

12. With regard to the elements and features of the dis-
pute settlement system which he proposed in his fifth re-
port, they had received considerable support, as a good
number of speakers had said that they were generally in
favour. Other solutions had, of course, been proposed.
Some members had advocated reducing the system to its
two main steps, arbitration and/or judicial settlement.
Others had suggested greater use of ICJ, in particular the
chambers system and advisory opinions. Others had
seemed worried by some of the functions which he pro-
posed to assign to the conciliation commission. (He
stressed in that regard that he had never questioned the
non-binding character of the report and of the main rec-
ommendations of the conciliation commission.) Still oth-
ers had made interesting suggestions concerning the pro-
visions of the annex to part 3,6 on the procedures for
appointment of the members of the conciliation commis-
sion or the arbitral tribunal. And still others had sug-
gested setting up a "counter-measures commission" or,
like Mr. Mahiou (2306th meeting), had envisaged the
possibility of combining compulsory and optional
procedures, but had not indicated the scope of the latter.

13. Those and other suggestions nevertheless seemed
compatible for the most part with one essential feature of
his proposed regime, that is the existence of a post-
countermeasures dispute settlement system. That
emerged clearly from the statements of all the speakers,
but it had been put in a particularly effective way by Mr.
Al-Khasawneh, Mr. Bennouna, Mr. Calero Rodrigues,
Mr. Fomba, Mr. Mahiou, Mr. Pambou-Tchivounda, Mr.
Robinson and Mr. Yankov.

14. There seemed to be a very broad consensus on two
essential features of the proposed system: the "trigger-
ing mechanism" and the area of controversy to be cov-
ered by the post-countermeasure procedures.

15. With regard to the triggering mechanism, his sug-
gestion that the existence of a dispute should be made
subject to the taking of a countermeasure by the injured
State and to the reaction of the State committing the ini-
tial act to that countermeasure had apparently not given
rise to any difficulties. The reaction of the State against
which the countermeasure was directed would take the
form of a protest or a request for cessation of the coun-
termeasure or perhaps of a counter-countermeasure. He

was surprised in that connection that the use of the term
"counter-reprisal" in his report should have prompted
an objection from one member of the Commission: the
term was in fact widely known among international law-
yers.

16. Mr. Pambou-Tchivounda had been concerned that
the conciliation commission would be entitled to deal
with the question of whether or not a dispute existed. He
had vested that function in the conciliation commission
simply because it would be the first third party to con-
sider the case. In the event that direct recourse was had
to an arbitral tribunal, the tribunal would make that deci-
sion. He had chosen as a triggering mechanism the con-
cept of a dispute rather than that of an ' 'objection to a
countermeasure", which had been used by the former
Special Rapporteur, simply because the former was a
rather objective criterion and was supported by theory
and practice. A dispute arose when, first, the State
against which the countermeasure had been taken as-
serted that such a measure was unlawful and unjustified
and, secondly, when the opposing view was taken by the
injured State that had taken the countermeasure. It was
the conflict between those two opposing positions, con-
stituting the dispute, that triggered the procedures pro-
vided for in part 3 of the draft articles.

17. With regard to disputes which would be subject to
third-party settlement procedures, he recalled that he had
expressly indicated in chapter I of his report that the fact
that the settlement procedures envisaged in part 3, unlike
those referred to in article 12, paragraph 1 (a), could be
resorted to only after the adoption of a countermeasure
did not mean that those procedures were applicable ex-
clusively to questions relating to the interpretation or ap-
plication of the few articles of the future convention
dealing directly with the regime of countermeasures,
namely, articles 11 to 14 of part 2.7

18. In order to establish whether a countermeasure was
"justified" or "lawful", it might not be sufficient to de-
termine whether it was proportional, if it was in confor-
mity with the obligation of prior resort to settlement pro-
cedures by which the parties were bound or with the
prohibition against the use of force or the obligation to
respect fundamental human rights. There were also "up-
stream" conditions of "justification" or "lawfulness"
such as the existence of an internationally wrongful
act—a condition implied in article 11; the attribution of
that act to the State against which the countermeasure
was taken; the absence of circumstances precluding
wrongfulness; or non-compliance by the wrongdoing
State with its obligation to make reparations in accord-
ance with the relevant articles.8 Even if the "triggering
mechanism" was the dispute arising from the taking of a
countermeasure, the procedures envisaged would have to
cover—for the purpose of a non-binding recommenda-
tion or a binding decision, according to the case—all dis-
putes between the parties that might come under any one
of the articles of the future convention. That was the
meaning of the specifications contained in chapter I of

6 For the text, see 2305th meeting, para. 25.

7 See footnote 4 above.
8 For the texts of draft articles 1, para. 2, 6, 6 bis, 7, 8, 10 and 10

bis adopted by the Drafting Committee at the forty-fourth session of
the Commission, see Yearbook... 1992, vol. I, 2288th meeting,
para. 5.
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the report. That "upstream" extension of the compe-
tence of the third parties envisaged in the proposed arti-
cles of part 3 had been agreed to in substance during the
debate on article 4 (c) as proposed by the previous Spe-
cial Rapporteur.9

19. In respect of the role of the conciliation commis-
sion, there was, in his opinion, no ambiguity with regard
to the non-binding nature of its report and recommenda-
tions. He had simply provided it with some ancillary
powers which, in his view, would not significantly alter
that role.
20. According to Mr. Al-Baharna (2309th meeting),
Mr. Pellet (2305th meeting), Mr. Rosenstock (2309th
meeting) and Mr. Vereshchetin (2307th meeting), the
scope of application of the dispute settlement provisions
were too broad. Of course, requiring the intervention and
decision of a third party after the unlawful act, but before
countermeasures, would be tantamount to subjecting the
whole of the law of responsibility and, indirectly, the
evaluation of compliance with all the substantive rules,
to an international arbitral or judicial body. Obviously,
that would have the effect of making all questions relat-
ing to State responsibility justiciable by definition. How-
ever, in his view, that remark applied very well to what
he called the "theoretically ideal solution", which, as he
had just stated, seemed to have been discarded by the
Commission. That remark did not apply to the solution
he was proposing for part 3 of the draft. Since he had set
aside the "ideal solution", the only dispute settlement
procedures to which the injured State was bound to re-
sort as a precondition for the lawfulness of its counter-
measures were those referred to in article 12, paragraph
1 (a).10 However, as he had already explained, those pro-
cedures would not be dictated by the future convention
on State responsibility: they were imposed by Article 33
of the Charter of the United Nations or arose from trea-
ties, arbitration clauses or declarations of acceptance
binding the parties regardless of the future convention.

21. Those considerations also applied to other ques-
tions, such as the necessity of providing different settle-
ment procedures for different types of disputes, as men-
tioned by Mr. Tomuschat (2308th meeting) and Mr.
Yamada (2309th meeting). That was perfectly logical
and natural for any settlement procedures that existed or
that might exist between the parties in the future, regard-
less of the future convention, and which, under arti-
cle 12, had to be exhausted before resort to countermeas-
ures. However, post-countermeasure disputes and the
procedures he had proposed in part 3 were another mat-
ter. The idea of article 12 was to reduce arbitrariness in
resort to countermeasures. That objection thus did not
concern the proposal he had made, but, rather, the
procedures which might already exist between the par-
ties.

22. The same consideration applied to the suggestion
that priority should be given to any dispute settlement
machinery already existing between the parties. That
was precisely what article 12, paragraph 1 (a), whatever
its other defects, did for the pre-countermeasure phase.

9 For the texts of draft articles 1 to 5 and the annex of part 3 pro-
posed by the previous Special Rapporteur, see Yearbook... 1986,
vol. II (Part Two), pp. 35-36, footnote 86.

10 See footnote 4 above.

To do the same for the post-countermeasure phase would
defeat the corrective purpose of the procedures in part 3.

23. The same applied to the observations regarding the
need for flexibility. In his view, such flexibility was
broadly guaranteed by article 12, paragraph 1 (a), since
that provision certainly did not affect the freedom of
choice of the parties. With regard to the rule of freedom
of choice, he believed that, whatever decision the Draft-
ing Committee finally took on paragraph 1 (a), that rule
would be deadly, as Mr. Fomba had clearly explained
(2305th meeting). If part 3 referred only to Article 33 of
the Charter of the United Nations and nothing more, that
would simply negate the binding nature of the settlement
procedures.

24. One of the comments made with regard to the
three-step system was that it was too complicated, too
long and too expensive. He begged to differ on those
drawbacks, the reality of which had not, moreover, been
demonstrated. Would that system be any longer and
more complicated than interminable negotiations? He
did not think so. As to the cost, while Mr. Fomba's sug-
gestion seemed reasonable, he did not think that a con-
ciliation or arbitration procedure would cost more than
the economic losses resulting from the application of un-
warranted or disproportionate coercive measures.

25. The opponents of the system—who were a minor-
ity, whether it was the system he had proposed for part 3
or any similar system, were suggesting that matters
should be settled by a protocol, by an "opt-in, opt-out"
system or simply by diplomatic conferences. Obviously,
if the decision was not to try to provide an adequate rem-
edy for unilateral countermeasures taken on the basis of
exclusively unilateral interpretations, then that was the
best method. But it would be very sad if those solutions
prevailed.

26. Questions had also been raised as to the desirabil-
ity of giving the parties the freedom to submit their dis-
putes directly to arbitration or judicial settlement, since
both methods entailed binding decisions. It was true that
the judicial settlement envisaged in the report under con-
sideration was only an extrema ratio, to be used for lim-
ited purposes, for example, in cases of exces de pouvoir
or violation of fundamental rules.

27. Several speakers had also asked why the "trigger-
ing mechanism" for dispute settlement procedures must
necessarily be a countermeasure. He thought that he had
given sufficient explanations on that matter and would
not go over it again.

28. There had also been some speakers who had, in a
sense, gone beyond what he himself had thought to be a
reasonable solution and had advocated or at least come
close to what he called the "theoretically ideal solu-
tion". Mr. Idris, for example, had asked (2310th meet-
ing) why binding third-party settlement procedures
should begin only after the taking of countermeasures.
On that point, he had already explained the difference
between pre-countermeasure settlement procedures, as
provided for in article 12, paragraph 1 (a), and the
procedures dealt with in part 3, which applied after
countermeasures had been taken.

29. Suggestions had also been made with regard to
fact-finding. He was completely in favour of that method
and had, furthermore, referred to fact-finding as one of
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the procedures which could be used by the conciliation
commission.

30. In connection with the question of crimes, it had
been said that the dispute settlement regime applicable in
the case of crimes should be different and more binding
than that applicable in the case of delicts. It had been
suggested that the Commission should consider the sub-
stantive and instrumental consequences of crimes in
part 2, before turning to part 3. He did not deny that a
special and, if possible, more binding dispute settlement
system for crimes should be considered. Moreover, the
fifth report contained one paragraph which dealt with the
idea put forward by the former Special Rapporteur in ar-
ticle 4 of part 3,n which referred to judicial settlement
by ICJ.

31. Another important point was negotiation, which
had been referred to a number of times, in particular in
the Drafting Committee during the consideration of arti-
cle 12, paragraph 1 (a). He nevertheless thought that the
problem was sufficiently covered by paragraph 1 (a),
since it referred to Article 33 of the Charter, which men-
tioned negotiation as the primary means of dispute set-
tlement. In addition, negotiation was covered by implica-
tion in part 3 in more than one way, first of all, in a very
clear manner, in article I,12 since there must have been
negotiations between the parties for them to go on to the
conciliation commission stage. Article 2 also presup-
posed negotiations because the parties would have to ne-
gotiate on the basis of the report and recommendations
of the conciliation commission in order to bring them to
an "agreed settlement" of their dispute. It was only in
the event of failure at that stage, that is to say the failure
of those negotiations, that the parties should or could re-
sort, if necessary unilaterally, to arbitration.

32. In conclusion, he recalled, as he had done in the
fifth report, that, with regard to part 3 of the draft, the
Commission was called on to make an important choice:
whether, for the want of anything better represented by
the "theoretically ideal solution", or not to introduce an
adequate corrective element to the hard, rudimentary law
of unilateral countermeasures and thereby take a signifi-
cant step in the progressive development of the law of
State responsibility. For that choice, the Commission
could draw inspiration from Rousseau's argument that
might does not make right and that we were obliged to
obey only "legitimate Powers"; "legitimate Powers"
being obviously those which operated under the rule of
law or at least under legal rules which such "Powers"
had accepted by custom or treaty.

33. He was confident that the Commission would not
fail to try to persuade the "Powers" to agree at least
that, after they had exercised what was now their inevit-
able prerogative of unilateral reaction, the lawfulness of
that reaction could, if challenged or disputed, be impar-
tially ascertained. Unless, of course, the Commission be-
lieved, as a member of the Drafting Committee had re-
cently said, that law was solely the product of power: it
was subject to power, not above it.

34. That was an idea which was hard for a lawyer to
accept and, if the majority of the members of the Com-

mission did so, it would make life for special rapporteurs
in general and for him in particular very difficult.

35. The CHAIRMAN said that the Commission would
then have to decide whether the articles proposed by the
Special Rapporteur should be referred to the Drafting
Committee. The majority of the members appeared to be
in favour of doing so.

36. Mr. ROSENSTOCK said that he was not part of
that majority. He actually thought that the Commission
was divided on the fundamental issue of part 3 of the
draft and he was not at all convinced that it would be ad-
visable to refer the articles to the Drafting Committee
because that would ultimately mean requesting it to fill
the many gaps which had become apparent in those
texts. He would, however, not go so far as to request a
vote in the Commission because he was sure that it
would in any case follow its usual practice and decide to
refer the question to the Drafting Committee.

37. He nevertheless pointed out that, if the Commis-
sion was to make any progress, it had to complete its
work on parts 1 and 2 of the draft before trying to recon-
cile the differing views on part 3.

38. Mr. VERESHCHETIN said that, in his view and
from a purely theoretical and methodological standpoint,
only part 1 of the draft articles on the origin of interna-
tional responsibility13 and the first section of part 2
(which had been called "reparation")14 really related to
the topic of State responsibility. Chapter II on counter-
measures and part 3, which dealt with dispute settlement
procedures, related not to State responsibility as such,
but to enforcement measures. Those two sets of ques-
tions were completely independent, so that, by dealing
with the problem of countermeasures and dispute settle-
ment, the Commission was entering into a radically dif-
ferent area. A sufficiently broad measure of agreement
had already been reached on part 1 and the first section
of part 2. It would therefore be useful for the Commis-
sion to complete its work on those parts of the draft be-
fore beginning to draft articles on a new chapter, which,
in the final analysis, did not strictly relate to the topic.

39. In the meantime, work on parts 1 and 2 of the draft
and, in particular, on the question of reparation had made
hardly any progress. First, the Commission had not yet
adopted the commentaries to those articles. Secondly, it
had not yet considered the extent to which the article on
reparation, on which the Drafting Committee had al-
ready worked, required any changes to cover the case of
crimes.

40. An assessment of the situation thus showed that the
Commission had not only not completed its work on
parts 1 and 2, but had also not completed its work at the
current session on the articles relating to countermeas-
ures. That was why he did not believe that the Commis-
sion was following the right course in not completing the
work it had undertaken on one set of questions and in re-
questing the Drafting Committee to deal with other prob-

1 ] See footnote 9 above.
12 Ibid.

13 For the texts of articles 1 to 35 of part 1, provisionally adopted
on first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

14 For the texts of articles 1 to 5 of part 2 provisionally adopted on
first reading at the thirty-eighth session, see Yearbook... 1986,
vol. II (Part Two), pp. 38-39.
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lems, which were, in his view, much more controversial
and complex. He feared that that approach would ham-
per the progress of the Commission's work.

41. However, since the majority of the members of the
Commission appeared to be in favour of referring the ar-
ticles to the Drafting Committee, he would not oppose
that decision.

42. It would thus be a good thing if the Drafting Com-
mittee could rapidly have the Special Rapporteur's pro-
posals on crimes because, otherwise, it would have only
a partial view of the question instead of the whole pic-
ture. It was doubtful whether it was worthwhile for the
Drafting Committee to look at the articles from the view-
point of delicts only to discover, after receiving the pro-
posals relating to crimes, that it had to amend all or
nearly all of the articles of parts 2 and 3. That would
only complicate its task.

43. Mr. SHI said that the Commission was aware of
his views on part 3 of the draft and he had already
stressed that he did not agree to linking the settlement of
disputes with countermeasures. The proposals made by
the Special Rapporteur in part 3 would deprive States of
all freedom of choice with regard to dispute settlement
procedures.

44. If the majority of the members of the Commission
wanted part 3 to be referred to the Drafting Committee,
however, he would not object, despite all his reserva-
tions on that score.

45. Mr. VILLAGRAN KRAMER said that he did not
know whether he preferred the Special Rapporteur's
summing-up or his report. The current meeting had
brought out new ideas and new points of view which
made the question quite a bit clearer.

46. The decision to refer the draft articles to the Draft-
ing Committee was a wise one, because it would mean
that the question of dispute settlement could be dealt
with pragmatically. The Drafting Committee might run
into a problem, however, because it needed a minimum
of guidance. The question was whether the Committee
should abide by lex lata or whether it was empowered to
enter the realm of lexferenda and engage in the progres-
sive development of the law. That was a genuine sub-
stantive question, since the question of dispute settle-
ment was connected with that of reprisals.

47. In fact, the Drafting Committee, which depended
on the Special Rapporteur's guidance, had been waiting
two years to find out his views on the question of dispute
settlement. Now that it had the reference document it
had been waiting for, it would be able to finish its work.

48. The problem the Commission and the Drafting
Committee faced was somewhat similar to the one now
facing the inter-American system. Reprisals were clearly
prohibited by article 18 of the Charter of OAS.15 How-
ever, the Protocol concerning the final and binding set-
tlement of disputes had not entered into force for lack of
ratifications, so that there was now a substantive rule
prohibiting reprisals, but there was no legal instrument
which would lead specifically to the settlement of dis-

15 Signed at Bogota on 30 April 1948 (United Nations, Treaty Se-
ries, vol. 119, p. 3); amended by the "Buenos Aires Protocol" of
27 February 1967 (ibid., vol. 721, p. 324).

putes and ensure that the mechanism was triggered not
by countermeasures, but by the wrongful act itself.

49. He believed that the Commission would be able to
complete its work on the matters under consideration
when it had received the report to be submitted by the
Drafting Committee on parts 2 and 3 as a whole. The de-
cision to refer the draft articles to the Drafting Commit-
tee therefore warranted the support of the Commission,
which should consider the Special Rapporteur's propo-
sals with an open mind.

50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he would be glad if his draft articles were finally re-
ferred to the Drafting Committee, where a great deal of
work could be done.

51. He welcomed the statement by Mr. Vereshchetin,
which clearly showed that the rules on countermeasures
and those contained in part 3 of the draft belonged to the
realm of procedure. That was the basis on which he him-
self had worked. Moreover, that point had already been
clearly made by Mr. Bennouna (2307th meeting) and
Mr. Calero Rodrigues (2308th meeting).

52. Mr Shi's objection to linking countermeasures with
dispute settlement was based on his view that counter-
measures were not admissible. However, the discussions
in the Drafting Committee on article 12 had clearly
shown that there was a link between countermeasures,
on the one hand, and the dispute settlement procedures
of part 3 on the other.

53. With regard to the question of crimes, to which
Mr. Vereshchetin had referred, and if the Commission
was able to continue its work on that aspect of the topic,
he was certain that it would have to provide for dispute
settlement machinery that was at least as effective as that
proposed by the previous Special Rapporteur, who had
suggested in article 4, subparagraph (b), of part 316 that
disputes of that kind should be submitted to ICJ. In that
connection, he referred the members of the Commission
to chapter II of his fifth report in which that possibility
of recourse to ICJ appeared to be inevitable. However,
the Drafting Committee already had enough to do with
the existing articles without having to deal with the ques-
tion of crimes and he did not see how the fact of not hav-
ing any proposals on that question would prevent it from
continuing its work. He was, moreover, not at all certain
that he would be able to make proposals on crimes in his
next report and would be very grateful for any help the
members could give him in that regard. To sum up, he
proposed that the Commission should continue the work
on parts 2 and 3 without dealing with crimes and re-
called that its practice had always been to proceed step
by step.

54. Mr. ROSENSTOCK said that he did not altogether
understand why it was not possible to conclude consid-
eration of article 12, as originally framed in very clear
terms by the Special Rapporteur. In his view, the Com-
mission should not take up part 3 before it had finished
with that article.

55. The Drafting Committee could work on part 3 of
the draft in a more rational manner if the Commission
made a genuine effort to conclude its consideration of ar-

16 See footnote 9 above.
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tide 12 and, at the same time, its work on part 2, leaving
aside the question of crimes. If it failed in that task, the
Commission would constantly come up against the prob-
lem of article 12 without any hope of general agreement
on the article.

56. With regard to crimes, assuming that concept was
wanted and the wish was to keep it, it was not certain
that recourse to ICJ would be desirable, given the consti-
tutional division of powers for which the Charter of the
United Nations, and Article 39 in particular, provided. In
that respect, the Commission was venturing into an area
that was even more dangerous than the tactics in which
some members of the Commission were engaging to
hold back a portion of part 2 instead of concluding the
consideration of that part of the draft before taking up
part 3, which would appear to be the logical and reason-
able course.

57. Mr. VERESHCHETIN said that he was disap-
pointed by the Special Rapporteur's comments on the
question of crimes. If the Special Rapporteur's position,
when finally formulated, amounted to saying that it was
not possible to submit an article on crimes, there would
be no other solution for the Commission but to propose
to the General Assembly an amendment to the topic on
which it was working, which would then become "State
responsibility in the matter of delicts". The question was
not actually before the current session, but logic and
honesty required that the Commission should recognize
the need for such a change. That was the conclusion to
be drawn from the Special Rapporteur's report and com-
ments.

58. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Commission wished to re-
fer the draft articles proposed by the Special Rapporteur
in his fifth report,17 to the Drafting Committee for con-
sideration in the light of the discussion in plenary.

It was so decided.

CONSIDERATION OF DRAFT ARTICLE 1, PARAGRAPH 2, AND OF

DRAFT ARTICLES 6, 6 bis, 7, 8, 10 AND 10 blS OF PART 2,
AS ADOPTED BY THE DRAFTING COMMITTEE AT THE FORTY-

FOURTH SESSION18

59. The CHAIRMAN invited the Commission to con-
sider the draft articles of part 2 as adopted by the Draft-
ing Committee at the forty-fourth session.

ARTICLE 1, PARAGRAPH 2

Article 1, paragraph 2, was adopted.

ARTiCLe 6 (Cessation of wrongful conduct)

Article 6 was adopted.

ARTICLE 6 bis (Reparation)

60. Mr. VERESHCHETIN said that the word "na-
tional", which appeared in the English version of para-
graph 2 (b), was generally translated into Russian by an
equivalent of the word "citizen", which signified a

17 For the text, see 2305th meeting, para. 25.
18 Document A/CN.4/L.472.

natural person. The question was therefore, whether the
word "national" applied only to natural persons, in
which case the Russian translation would be correct, or
whether it applied to natural persons and to legal per-
sons, which seemed to be more in keeping with the con-
text of the draft articles. Perhaps the English version
could be amended to refer expressly to natural and legal
persons or an explanation could be included in the com-
mentary.

61. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he did not think that the question should be settled by an
explanation in the commentary, which would disappear.
There were two possibilities: either the Commission
could agree that the word "national" should be trans-
lated by several words in Russian or—but it was hard to
imagine—the word "national" could be replaced by the
words "physical or juridical person". The best thing
would be to amend the Russian translation.

62. Mr. VILLAGRAN KRAMER drew attention to a
mistake in the Spanish version of article 6 bis, para-
graph 2. When the Drafting Committee had concluded
its work, the reference had been to "negligence or the
wilful act or omission". In the new version, however,
the word "negligence" had been replaced by the word
imprudencia, which was different.

63. The CHAIRMAN said that the Spanish version
would be brought into line with the English.

64. Mr. RAZAFINDRALAMBO said that he won-
dered whether a comma should be added after the word
"brought", in paragraph 2 (b). As drafted, the text could
imply that the words "which contributed to the dam-
age" referred to "a national of that State on whose be-
half the claim is brought"; it should, of course, refer
back to "the wilful act or omission".

65. The CHAIRMAN said that point was well taken.
The words in question should be separated, both in Eng-
lish and in French, from the text of paragraph 2 (b) to
make it clear that they referred both to paragraph 2 (a)
and to paragraph 2 (b).

66. Mr. VERESHCHETIN said that, as the Special
Rapporteur felt that it would be difficult to deal in the
commentary with the inconsistency to which he had
drawn attention, he would prefer that the word "na-
tional" should be retained in the English version of para-
graph 2 (b) and would ask the English-speaking mem-
bers of the Commission if that word could denote both a
natural person and a legal person. If so, the problem was
simply a matter of translation into the various languages.
If, however, the word "national" applied only to natural
persons, some other word should be used or an explana-
tion should be given in the commentary.

67. Mr. ROSENSTOCK said that, normally, the word
"national" referred both to legal persons and to natural
persons. However, there was no reason why it should not
be made clear that both categories of person were cov-
ered, if that would make the provision easier to under-
stand, but it would be in line with practice to keep the
word "national".

68. Mr. KABATSI, agreeing with Mr. Rosenstock,
said that, unlike the word "person", which applied
equally to natural and to legal persons, very often the
word "national" referred in particular to citizenship. It
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would therefore be advisable to make it clear that the
word "national" referred to both legal and natural per-
sons.

69. Mr. Sreenivasa RAO said that he too agreed with
what Mr. Rosenstock had said.

70. Mr. ROBINSON said that, given the context, it
was essential that the word "national" should refer ex-
pressly to both categories of person. In the case of the
right of diplomatic intervention, for example, most inter-
ventions were made on behalf of a legal person. He
therefore proposed that the provision should be amended
by adding a comma after the word "national", followed
by the words "whether natural or juridical" or the words
"whether physical or legal". In any event, it would be
preferable for the explanation to be incorporated in the
article itself rather than in the commentary.

71. The CHAIRMAN, noting that the Commission in-
tended to cover both categories of person, said that the
precise manner in which that intent should be reflected
in paragraph 2 still had to be decided.

72. Mr. KUSUMA-ATMADJA said he doubted
whether it would be advisable to make the English ver-
sion more cumbersome to solve a problem which, if the
word "national" signified natural and legal persons,
arose only in Russian and, apparently, Spanish. More-
over, any additional explanatory word would inevitably
have to be repeated wherever it appeared throughout the
draft.

73. Mr. ARANGIO-RUIZ (Special Rapporteur), agree-
ing with that view, said that, if further clarification had
to be introduced, it would be better, in the interests of
style, for it to come after the word "State".

74. Mr. VERESHCHETIN said he noted that the
English-speaking members of the Commission were not
absolutely sure that the word "national" was free of am-
biguity. In the IMF Articles of Agreement for example,
that word referred solely to natural persons.

75. Mr. THIAM, referring to the French text, said it
should perhaps be made clear, not in the article itself but
in the commentary, that the word ressortissant referred
both to natural persons and to legal persons.

76. Mr. ROBINSON said that, after careful reflection,
he felt that it would perhaps be best to include an appro-
priate clarification in the commentary.

77. The CHAIRMAN said the solution the Commis-
sion apparently preferred was to leave the English and
French versions as drafted and to deal with the problem
raised by Mr. Vereshchetin in the commentary, at the
point where the word "national" first appeared.

78. Mr. Sreenivasa RAO said that assurances and guar-
antees of non-repetition were more in the nature of "sat-
isfaction" than a form of reparation as such. Also, insis-
tence on full reparation could be fraught with
consequences for developing countries. For the sake of
justice and equity, that aspect of the matter must not be
lost sight of when it came to the commentary.

79. Mr. MAHIOU, agreeing with Mr. Sreenivasa Rao,
said that, when the Commission had considered the
cases in which reparation could be adjusted downwards,
the Drafting Committee had noted that there were cir-
cumstances other than negligence or wilful act or omis-

sion that could have an effect on reparation. He himself
had dwelled at some length on the case in which several
States were involved and on the complex problems that
posed. Those various circumstances should be kept in
mind and they must be reflected in the commentary.

80. Mr. ROSENSTOCK said the presumption should
be that the fundamental principle of equality before the
law and equality of obligations applied at all times and
that the only criterion was the commission of a wrongful
act and the obligation of reparation.

81. The CHAIRMAN said that the Special Rapporteur
would take account of all the comments made by the
members of the Commission in the final version of the
commentary to be submitted on the articles.

82. Mr. VERESHCHETIN said that some of the provi-
sions in article 7 (Restitution in kind) would have been
more appropriately placed in article 6 bis. The Drafting
Committee had grouped together in article 7 four excep-
tions to restitution in kind which in fact were very differ-
ent in their effects and scope. Material impossibility, the
subject of subparagraph (a), obviously applied to only
one form of reparation, restitution in kind, and therefore
naturally appeared in article 7. Subparagraph (b), on the
other hand, should apply to every form of reparation in
that, if a particular form of reparation involved "a
breach of an obligation arising from a peremptory norm
of general international law", recourse should then be
had to another form of reparation. Accordingly, subpara-
graph (b) would be more appropriately placed in article 6
bis, which dealt with reparation in general.

83. Article 7, subparagraphs (c) and (d), gave rise to an
even more complex problem. According to the Special
Rapporteur's original interpretation, the problem of ex-
cessive burden arose in two kinds of case: where the bur-
den imposed was out of all proportion to the damage
caused by the wrongful act and where it gravely imper-
illed the political, economic and social system of the
State that committed the internationally wrongful act. In
other words, it was a matter of comparing the burden im-
posed and the benefit obtained with respect to one and
the same form of reparation, not different forms of repa-
ration. According to that interpretation, which was per-
fectly admissible and in fact quite widespread, the ex-
ceptions provided for in the two subparagraphs related
both to reparation and to restitution, and even somewhat
more to the former than to the latter. They too therefore
had a place in article 6 bis. The Drafting Committee had,
however, now adopted a different interpretation whereby
the burden imposed and the benefit obtained were com-
pared according to the form of reparation. But, there
again, the exceptions should be formulated so as to relate
both to restitution in kind and to compensation and their
place would therefore be in article 6 bis. If the Commis-
sion accepted that analysis, he was prepared to submit an
amendment to article 6 bis with a view to incorporating
subparagraphs (b) to (d) of article 7 therein.

84. Mr. MAHIOU said that Mr. Vereshchetin's com-
ments elaborated on those made by Mr. Sreenivasa Rao
on the question of full reparation. There were indeed ex-
ceptions that were not peculiar to restitution in kind. If
the Commission agreed that an attempt should be made
to clarify the wording of the articles, it would be advis-
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able for it to examine the proposals made for that pur-
pose.

85. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, as he—and the Drafting Committee, too—had seen
matters at the outset, the intent of the subparagraphs in
question had merely been to compare restitution in kind
and compensation. None of those provisions really af-
fected the general problem of reparation or the particular
problem of compensation. Article 6 bis, subparagraph 2
(b), for example, covered the case where a State would
be satisfied to accept a form of reparation instead of de-
manding that the right of a part of its population to self-
determination should be observed. The problem of full
reparation raised by Mr. Mahiou was an entirely differ-
ent matter, in which connection it should be noted that
article 8 (Compensation), for example, spoke of compen-
sation, not of full compensation. It was therefore diffi-
cult to see how compensation, within the meaning of
paragraph 1 of that article, could pose a serious threat to
the political independence and economic stability of a
State. In his view, article 7 should therefore stand and its
provisions should not be slanted towards either the gen-
eral (art. 6 bis) or the particular (art. 8).

The meeting rose at 1 p.m.

2315th MEETING

Thursday, 1 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Calero Rodrigues, Mr. de Saram, Mr. Ei-
riksson, Mr. Fomba, Mr. Giiney, Mr. Kabatsi, Mr. Ma-
hiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr.
Sreenivasa Rao, Mr. Razafindralambo, Mr. Robinson,
Mr. Shi, Mr. Szekely, Mr. Thiam, Mr. Tomuschat,
Mr. Vereshchetin, Mr. Villagran Kramer, Mr. Yankov.

State responsibility {continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/ Conf.Room Doc l )

[Agenda item 2]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR {concluded)

1. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that chapter II, section A, of the fifth report (A/CN.4/453
and Add.1-3) could be considered as a historical survey
of the question of the consequences of international
crimes of States, summarizing the discussions which had
taken place in 1976 in the Commission2 and in the Sixth

Committee of the General Assembly, as well as the rel-
evant literature, which was not always readily available
to the Commission members. Section A was also essen-
tial because the 1976 debates and that doctrine were the
starting points for identifying the issues discussed in
chapter II, sections B and C.

2. According to article 19 of part 1 of the draft,3 crimes
consisted of serious breaches of erga omnes obligations
designed to safeguard the fundamental interests of the
international community as a whole. That did not imply,
however, that all breaches of erga omnes obligations
were to be considered as crimes. The basic problem was,
therefore, to assess to what extent the fact that the breach
seriously prejudiced an interest common to all States af-
fected the complex responsibility relationship which
arose even in the presence of "ordinary" erga omnes
breaches.

3. The best approach was to distinguish between the
objective and subjective aspects of the issue. From an
objective viewpoint, the question was whether and in
what way the severity of the breaches in question aggra-
vated the content and reduced the limits of the
consequences—substantive and instrumental—that char-
acterized an "ordinary" erga omnes breach, namely a
delict. From a subjective viewpoint, the question was
whether or not the fundamental importance of the rule
breached gave rise to any changes in the otherwise inor-
ganic and not "institutionally" coordinated multilateral
relations that normally arose in the presence of an ordi-
nary breach of an erga omnes obligation under general
law, either between the wrongdoing State and all other
States or among the multiplicity of injured States them-
selves.

4. He would deal first with the substantive conse-
quences of crimes, namely cessation and reparation.
With regard to cessation, it did not seem that crimes pre-
sented any special character in comparison with "ordi-
nary" wrongful acts, whether or not erga omnes. That
was understandable, considering that, first, the obligation
of cessation did not allow for a "qualitative" aggrava-
tion, attenuation or modification, and secondly, what
was involved, even in the case of delicts, was an obliga-
tion incumbent on the State responsible even in the ab-
sence of any demand on the part of the injured State or
States; chapter II, section B, of the fifth report presented
some examples from the relevant State practice. An ex-
tended analysis of practice in that area would be appro-
priate at a later stage, after comments had been heard
from the Commission and others.

5. The issue of reparation lato sensu, which encom-
passed restitutio, compensation, satisfaction and guaran-
tees of non-repetition, was more complex than the issue
of cessation. From an objective standpoint, some of the
forms of reparation, especially restitutio and satisfaction,
were subject in the case of delicts to certain limits. Thus
it had to be determined whether, in consequence of a
crime, such limits were subject to derogation and, if so,
to what extent; in other words, whether, in the case of
crimes, the "substantive" obligations were more bur-

1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 See Yearbook... 1976, vol. II (Part Two), pp. 69-122.

3 For the texts of articles 1 to 35 of part 1, provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980, vol.
II (Part Two), pp. 30 et seq.
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densome for the wrongdoing State than in the case of
"ordinary" breaches.

6. Three possible derogations could be envisaged: the
excessive onerousness limitation for restitution the prohi-
bition of "punitive damages", humiliating demands or
demands affecting matters generally considered to per-
tain to the freedom of States; and demands for satisfac-
tion or guarantees against repetition which seriously im-
pinged on the domestic jurisdiction of the wrongdoing
State.

7. As to the subjective aspect, it should be borne in
mind that, unlike the case of cessation, the forms of
reparation were covered by obligations which the re-
sponsible State was required to perform only upon de-
mand by the injured party. Since a crime always in-
volved, additionally or solely, States less directly injured
than a "principal victim", the question arose whether, in
the current state of international law, each of those States
was entitled to claim reparation uti singulus or whether,
according to the lex lata in the matter, some mandatory
form of coordination was required among all the injured
States. Examples of cases in which demands had been
made by individual States (other than the "principal vic-
tim") as well as by international or regional bodies
could be found in practice and were also presented in
chapter II, section B, of the fifth report.

8. Once the lex lata on those points had been clarified,
it would be possible to assess whether and to what extent
it was appropriate to provide correctifs, or radical inno-
vations, by way of progressive development, particularly
with respect to coordinating the demands of several in-
jured States.

9. In regard to the "instrumental" aspects of the pos-
sible special consequences of crimes, as compared with
delicts, the first hypothesis that naturally sprang to mind
was the reaction to aggression. While the Commission
had already dealt with self-defence in part 1 of the draft,4

it needed to provide clear definitions for some of the re-
quirements traditionally considered to be conditions of
self-defence, namely: immediacy, necessity and propor-
tionality, the first two of which were often overlooked. It
would also have to clarify under what circumstances and
preconditions the right of "collective" self-defence in-
cluded the use of armed force against an aggressor by
States other than the main target of the aggression: was
such recourse legitimate only at the express request of
the victim State; was a presumption of that State's con-
sent sufficient; or could the third State's reaction follow
automatically in such situations?

10. The Commission should adopt a position on those
issues even if it preferred not to lay down express provi-
sions governing them but rather to refer simply to the
"inherent right of individual or collective self-defence".
Nevertheless, a simple commentary on the meaning of
that "inherent right" would not suffice to prevent dan-
gerous misunderstandings, especially with regard to the
requirements of immediacy and necessity which are
more frequently overlooked.

11. However, the problem of resort to force in re-
sponse to an international crime was not solely a ques-

1 Ibid.

tion of self-defence against armed attack. The question
arose whether armed measures were not admissible also
in order to bring about the cessation of crimes other than
aggression, a problem which presented above all an ob-
jective aspect. It had to be established whether resorting
to force in order to obtain cessation was admissible in
circumstances other than those justifying self-defence
against armed attack, namely, against the crime of ag-
gression. He had in mind crimes listed in article 19,
paragraph 3, subparagraphs (b) to (d). Among the prob-
lems which had to be considered in that context were
those of armed support to peoples oppressed by alien
domination or more generally by regimes committing
grave violations of the principle of self-determination;
and armed intervention against a State responsible for
large-scale violations of fundamental human rights or for
perpetrating genocide or violent forms of ' 'ethnic cleans-
ing", for example.

12. If in such cases the use of armed force was to be
deemed admissible de lege lata or desirable de lege fe-
renda, the question arose as to whether that would con-
stitute the standard sanction for a crime, namely, a reac-
tion against the wrongdoing State under the law of State
responsibility, or whether it would correspond to a dif-
ferent rationale, such as that underlying the state of ne-
cessity or distress—circumstances which ruled out ille-
gitimacy but, unlike self-defence, were not characterized
by the fact of authorizing a direct reaction against the
perpetrator of a particularly serious international breach.
13. Another problematic aspect of resort to force in re-
sponse to a crime was whether armed countermeasures
were admissible when they were intended not to bring
about the cessation of a crime in progress but to obtain
reparation lato sensu or adequate guarantees of non-
repetition. An example was the debellatio of a State
which had started a war of aggression, including military
occupation of that State by the victors or other sanctions
imposed by force of arms in order to "undo" all the
consequences of the crime. The situation of post-war
Germany was a case in point. More recently, the pos-
sibility, contemplated in paragraphs 33 and 34 of Secu-
rity Council resolution 687 (1991) of 3 April 1991, of
using force to guarantee the disarmament obligations im-
posed on Iraq by that resolution, raised the question of
how far resort to force was legitimate in cases of such a
kind.

14. The subjective aspect of the instrumental conse-
quences of crimes involving armed force gave rise to a
different problem: did the admissibility of armed meas-
ures vary depending on whether they were taken by one
or more injured States uti singuli or by the community of
States uti universil Were such measures considered in-
admissible if they were resorted to unilaterally by one
State or a small group of injured States and legitimate if
they were the expression of a "common will" of the
organized international community?

15. That problem was central to the entire regime of
crimes, not just to the regime of armed measures aimed
at cessation. It arose in connection with a number of sub-
stantive consequences and affected all the instrumental
consequences whenever the regime of international
crimes of States involved the possibility of a competence
of the international community as a whole or of the
organized international community.
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16. Practice offered more than one example of injured
States dealing with the consequences of a very serious
breach—particularly one in progress—by means of the
intervention of an international body belonging to a sys-
tem of which the wrongdoing State was also a member.
The actions of United Nations organs, and the Security
Council in particular, were of special relevance in that
respect. A number of examples of such "organic"
armed or non-armed reactions to very serious breaches
were presented in chapter II, section B, of the fifth re-
port.

17. Precedents of that type were invoked to support the
notion that the competence to adopt sanctions against
particularly serious international delinquencies did not,
and should not, belong to States uti singuli. The question
was thus raised whether that competence should not be-
long instead, more or less exclusively, de lege lata
and/or de lege ferenda, to the so-called organized inter-
national community, as represented by the United Na-
tions and, in particular, the Security Council as the organ
endowed with the greatest powers of action.

18. A considered juridical answer to such a question
for the purposes of codification or progressive develop-
ment of the legal consequences of crimes, as distin-
guished from a mere constat of actual conduct, would re-
quire an analysis of issues situated at the very apex of
the international legal system. Those issues ranged from
the nature of the international community, the inter-State
system and the organized international community to the
nature of the United Nations and the functions and pow-
ers of its organs.

19. The central issue was whether and to what extent
the various functions and powers of the United Nations
organs in the areas of international law governed by arti-
cle 19 of part 1 were or should be made legally suitable
for the implementation of consequences of international
crimes. Three specific questions then arose: first, de lege
lata, whether the existing powers of United Nations or-
gans, among them, the General Assembly, the Security
Council, and ICJ, were such as to include the determina-
tion of the existence, attribution and consequences of the
wrongful acts contemplated in article 19; secondly, de
lege ferenda, whether and in what sense the existing
powers of those organs should be legally adapted to such
specific tasks as the determination of the existence, the
attribution and the consequences of the internationally
wrongful acts in question; and thirdly, to what extent the
powers of United Nations organs affected or should af-
fect the facultes, the rights or the obligations of States to
react to the internationally wrongful acts in question,
either in the sense of substituting for individual reac-
tions, or in the sense of legitimizing, coordinating, im-
posing or otherwise conditioning such individual reac-
tions.

20. Starting with the first, de lege lata, position, as pre-
sented in chapter II, section B, of the fifth report, it
should be stressed that the issue was not whether a
United Nations body had in fact taken some action, in
the form of a decision, recommendation or a concrete
measure, with regard to international crimes as defined
in article 19, paragraph 3. The question was, de lege
lata, whether any United Nations body had exercised, as
a matter of law (written or unwritten), the specific func-
tion of determining that such conduct had occurred and

that it had constituted a crime of one or more given
States, and of determining the resulting liability and ap-
plying sanctions or contributing to their application.
Only on such a basis would it be possible to determine
whether a legally organized reaction to international
crimes of States was provided de lege lata.

21. It was difficult to answer that question by compar-
ing the various kinds of international crimes contem-
plated in article 19, paragraphs 3 (a) to 3 (d), with the
powers vested in the organs of the United Nations.

22. If one combined the various kinds of crimes con-
templated in article 19, paragraphs 3 (a) to 3 (d), on the
one hand, with the functions and powers of United Na-
tions organs, on the other hand, one would find it diffi-
cult to answer the above question. For the present pur-
pose, he would confine himself to picking a number of
points from a list that would otherwise be longer.

23. Ratione materiae, the General Assembly, as the
most representative body of the inter-State system, was
surely, under the Charter of the United Nations, the com-
petent organ for the promotion and protection of human
rights and of self-determination of peoples. At the same
time, the Charter did not endow the Assembly with such
powers as would enable it to produce an adequate reac-
tion to violations of human rights and self-determination
or of other obligations of the kind contemplated in arti-
cle 19, paragraphs 3 (b) to 3 (d). With regard to such
acts, the Assembly could not go beyond non-binding
declarations of unlawfulness and of attribution and non-
binding recommendations of reaction by States or by the
Security Council.

24. The Security Council, for its part, was competent
ratione materiae for the maintenance of international
peace and security. Its powers under the Charter of the
United Nations enabled it to provide for an adequate re-
action in the form of economic, political or military
measures against the crime of aggression mentioned in
article 19, paragraph 3 (a). The Council could also react
through the same measures against any crime, among
those envisaged in subparagraphs (b) to (d) of para-
graph 3, provided, however, that they corresponded to
situations of the kind contemplated in Article 39 of the
Charter.

25. The Security Council, however, was empowered
under Chapter VII of the Charter to assess discretionally
any situation involving a threat to peace, a breach of the
peace or an act of aggression, with a view to maintaining
or restoring international peace and security. The Coun-
cil had neither the constitutional function nor the techni-
cal means to determine the existence, the attribution or
the consequences of any wrongful act. Its competence to
decide on the existence of one of those situations was
confined to the purposes set forth in Chapter VII of the
Charter.

26. That consideration, however, did not dispose en-
tirely of the issue of the Security Council's competence.
Although that organ had not been entrusted by the draft-
ers of the Charter of the United Nations with the task of
determining, attributing and sanctioning the serious
breaches in question, a different situation might exist at
present. The question might indeed be raised, in particu-
lar, whether recent practice did not show that the scope
of the Council's competence had undergone an evolution
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with regard precisely to the "organized reaction" to cer-
tain types of particularly serious international delinquen-
cies. He was referring to some recent less easily justifi-
able decisions, under Charter language, such as Council
resolution 687 (1991) in so far as it imposed upon Iraq
reparations for "war damage", Council resolution 748
(1992) of 31 March 1992 which allowed the taking of
measures against the Libyan Arab Jamahiriya for the
failure to extradite the alleged perpetrators of a terrorist
act, and Council resolution 808 (1993) of 22 February
1993 on the establishment of an ad hoc international tri-
bunal for the prosecution of persons responsible for seri-
ous violations of international humanitarian law commit-
ted in the territory of the former Yugoslavia since 1991.

27. In order to regard that practice as concurring to
consolidate the Security Council's competence in the
area of State responsibility for crimes—a problematic
proposition—one would have to produce convincing ar-
guments to the effect that it constituted a "juridically de-
cisive" practice, reflecting a customary rule or a tacit
agreement accepted or adopted by United Nations Mem-
ber States and liable as such to derogate from the written
provisions of the Charter.

28. Actually, ICJ was the only existing permanent
body which possessed the competence and the technical
means to determine the existence, attribution and conse-
quences of an internationally wrongful act, including
possibly a crime of State. It was the function of the
Court under Article 38, paragraph 1, of its Statute "to
decide in accordance with international law" and under
Article 59 its pronouncements possessed "binding
force. . . between the parties" to the dispute. Those two
features of the Court's function, as well as its composi-
tion, made it in principle more suitable than any other
United Nations organ to rule on the existence and legal
consequences of an internationally wrongful act. There
were, however, two sets of serious difficulties.

29. First, the Court's system involved a major diffi-
culty in that its jurisdiction was essentially voluntary.
For the Court to be entitled to exercise its jurisdiction
with regard to a crime, its competence would have to de-
rive from a prior acceptance by the alleged wrongdoer of
the Court's jurisdiction in such terms as to allow the in-
jured State or States to summon unilaterally the alleged
wrongdoer before the Court. That could result either
from the acceptance by all States (wrongdoer included)
of the so-called optional clause of Article 36, paragraph
2, of its Statute, or by virtue of multilateral, bilateral or
unilateral instruments binding the participating States in
such a way as to allow unilateral applications to the
Court against the wrongdoer. The only other way would
be a very improbable ad hoc acceptance of the Court's
competence by the wrongdoer itself.

30. Secondly, a series of difficulties arose from the ab-
sence of organs juridically empowered to investigate the
facts, to play the role of public prosecutor in bringing a
case to ICJ and to determine the sanctions. The imple-
mentation of any State's liability pronounced by the
Court would thus escape any control by the Court itself.
Any "sanction" other than the mere finding of the
breach and its attribution would thus have to be deter-
mined and applied either by the injured party or parties
or be left to the discretionary action of other United Na-
tions organs.

31. He then turned to the second question identified in
chapter II of the report, namely, the question de legefe-
renda, whether the existing functions and powers of
United Nations organs should be legally adjusted to the
determination of the existence, the attribution and conse-
quences of international crimes of States. The question
arose there whether the Security Council—with a re-
stricted composition in which some members enjoyed a
privileged status—should be vested with the competence
to act for the "international community as a whole". As
a political body, the Council was entrusted with the es-
sentially political function of maintaining peace, so that
it operated with a high degree of discretion; it acted nei-
ther necessarily nor regularly in all the situations that
would seem to call for action; it operated, on the con-
trary, in a selective way. The Council was not bound to
use uniform criteria in situations which might seem to be
quite similar; crimes of the same kind and gravity could
be treated differently, or not be treated at all. Indeed, se-
rious crimes could be ignored. Lastly, the Council was
under no duty to motivate its decisions or its action or
inaction. That fact precluded contemporary or subse-
quent verification of the legitimacy of its choices.

32. Those difficulties could perhaps be accepted as un-
avoidable drawbacks of the prevention and repression of
aggression and other serious breaches of the peace. In
that respect, it could be accepted, for lack of a better so-
lution, that a political body should operate without the
guarantees of a judicial process, which was inevitably
uncertain and always much too slow: vim vi repellere, as
in the case of self-defence, calling for immediate reac-
tion.

33. Whatever the position regarding aggression, the
propriety of relying too much on political bodies for the
implementation of State liability for crimes was highly
questionable with regard to the other cases contemplated
in article 19, paragraph 3. The crimes of the kind de-
scribed in subparagraphs (b) to (d) of that paragraph
should be met by judicial means. The history of the pe-
nal law in national societies showed that, in the repres-
sion of criminal offences, the following three features
were essential: (a) subjection to the rule of law, proced-
ural as well as substantive; (b) regular, continuous and
systematic conduct of criminal prosecution and trial; and
(c) impartiality—or non-selectivity—of such action as to
investigation, prosecution and pronouncement. For those
reasons, the Security Council did not seem to meet the
requirements of criminal justice or indeed those of jus-
tice in general.

34. A further matter on which the Commission should
provide him with guidance related to the kind of dispute
settlement provisions to be included in the draft. That
matter was dealt with in article 4 (b) of part 3 as pro-
posed by the previous Special Rapporteur, Mr. Ripha-
gen,5 but was not covered in part 3 as proposed in the
fifth report presently under consideration. The Commis-
sion should consider the possibility of improving on the
text proposed in 1985 and 1986 by Mr. Riphagen, with
special reference to the Court.

5 For the texts of draft articles 1 to 5 and the annex of part 3 pro-
posed by the previous Special Rapporteur, see Yearbook... 1986,
vol. II (Part Two), pp. 35-36, footnote 86.
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35. The last issue identified in chapter II, section B, of
the fifth report was the relationship between the reaction
of the organized community through international bodies
such as United Nations organs and the individual reac-
tion of States. The possibility of the organized commu-
nity adopting measures against a wrongdoing State
posed the problem of harmonizing the exercise of that
competence with the carrying out of those measures
which the injured State or States might still be entitled to
adopt unilaterally, and he gave a number of examples in
that connection.

36. As to measures not involving force, resort to meas-
ures short of force in reaction to a crime—unlike the
adoption of measures involving force—did not give rise
to problems of admissibility; those questions were gen-
erally settled in the affirmative with respect to any erga
omnes breach. The problem which did arise was that of
the possible aggravation of the measures taken by way of
reaction to crimes. Such aggravation might take the form
of the removal or the attenuation of the conditions or
limitations to which resort to countermeasures was sub-
jected.

37. Regarding the procedural limits, the question arose
whether, in the case of crimes resort to countermeasures
should not be admissible even in the absence of prior no-
tification and also prior to the implementation of avail-
able dispute settlement procedures.

38. With respect to the substantive limitations, it was
possible to conceive the setting aside, in the case of
crimes, of such limitations as those concerning: (a) ex-
treme measures of an economic or political nature;
(b) measures affecting the independence, sovereignty or
the domestic jurisdiction of the wrongdoer; (c) measures
affecting "third" States; and (d) "punitive" measures.
Illustrations of those four possibilities were given in the
fifth report.

39. As to the "subjective" element, it should be noted
that the following "subjective-institutional" questions
arose:

(a) Did the possible attenuations of the limitations of
recourse to "peaceful" countermeasures apply only to
the "principal victim" of a crime or should they benefit
all States in any way injured? Or did the entire handling
of any countermeasures belong to the organized interna-
tional community?

(b) If such "collective" competence existed—or
ought to be provided for—also in respect of measures
not involving the use of arms, would it be an "exclu-
sive" or only a "primary" competence?

(c) In the latter case, in what manner would the ' 'col-
lective" competence be coordinated with the residual
faculty of unilateral action on the part of the injured
State or States?
40. With regard to the problem of obligations to react
on the part of injured States, the previous Special Rap-
porteur had singled out those obligations in his sixth re-
port.6 Foremost among them was the obligation not to
recognize as "legal and valid" the acts of the wrongdo-
ing State pertaining to the commission of the breach or

6See Yearbook... 1985, vol. II (Part One), p. 3, document
A/CN.4/389.

the follow-up thereof. Examples of the practice in the
matter—which would be analysed at the appropriate
time—were to be found in his fifth report.

41. In addition to the duty of non-recognition there
was the obligation not to help or support the wrongdoing
State in maintaining the situation created by the unlawful
act. International practice showed a trend in favour of
recognizing, on the part of States, an obligation not to
assist a wrongdoing State in enjoying or preserving any
advantages resulting from acts of aggression and other
major breaches. Examples taken from State practice
were contained in the report.

42. Moreover, States were under an obligation not to
interfere with the response to a crime on the part of the
"international community as a whole" and to carry out
such decisions as were adopted by that community in
connection with the sanctioning of a crime.

43. Having thus identified the main issues arising (de
lege lata or de lege ferenda) with regard to the conse-
quences of international crimes of States, the Special
Rapporteur tried to put forward some tentative consid-
erations on the main difficulties involved. Surely, the
most important questions with regard to the conse-
quences of international crimes were those which related
to the role of the organized international community and,
in particular, to that of United Nations organs. Those
questions were far too difficult for the Special Rappor-
teur to submit, at the present stage, more than merely
tentative reflections. The general picture of the interna-
tional society—and in particular the picture of the so-
called organized international community—was actually
so grim as to justify the most pessimistic forecasts about
the possibility of finding appropriate solutions for an
organized implementation of the possible special conse-
quences of international crimes of States. In the face of
the impervious difficulties involved, one might even be
led to conclude that it would be better to fall in with
those who, like at least two members of the Commis-
sion, were not in favour of giving effect in parts 2 and 3
to article 19 of part 1.

44. Those who had criticized the adoption of article 19
could, of course, find arguments in the difficulties to
which he had referred and also in the work of the Com-
mission itself. With regard to the Commission he was
thinking both of the broad thrust of the articles on State
responsibility and of the draft Code of Crimes against
the Peace and Security of Mankind, and also of the ques-
tionable approach adopted by the majority of the Com-
mission concerning fault, including dolus, punitive dam-
ages and other consequences that did not come strictly
within the context of reparation. Those considerations
provided the basis for chapter II, section C, of the fifth
report. The main question raised in that section was
whether international criminal responsibility should be
incurred by States and/or individuals.

45. Were it not for article 19 of part 1, one might as-
sume that the Commission's work on international re-
sponsibility was based upon an implied dichotomy be-
tween an essentially "civil" responsibility of States, on
the one hand, and a penal responsibility of individuals on
the other. After an initial phase of indecision, the work
on the draft Code of Crimes against the Peace and Secu-
rity of Mankind was firmly based on the assumption that
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the Code would cover only crimes of individuals, though
the individuals in question would have close ties with
the State. According to the said dichotomy, individuals
would be amenable to criminal justice, but States would
not. On the basis of the maxim societas delinquere non
potest and of the negative attitudes in the Commission
with regard to fault and the strictly compensatory nature
of international liability, it could be argued that arti-
cle 19 had no place in the draft on State responsibility
and that such an illogical and contradictory element
should be done away with. He, however, could neither
subscribe unconditionally to the notion that criminal re-
sponsibility would be incompatible with the nature of the
State under existing international law nor to the view
that the international responsibility of the State was con-
fined de lege lata within a strict analogy with civil re-
sponsibility under municipal law.

46. The first and main cause of the alleged incompati-
bility of criminal liability with the nature of the State
was the maxim societas delinquere non potest. That
maxim was surely justified for juridical persons of mu-
nicipal law, but it was doubtful whether it was justified
for States as international persons. Although States were
collective entities, they were not quite the same, vis-a-vis
international law, as the personnes morales of municipal
law. On the contrary, they seemed to present the
features—from the viewpoint of international law—of
merely factual collective entities. That obvious truth,
concealed from students by the rudimentary notion of ju-
ridical persons themselves as "factual collective entit-
ies", found the most obvious recognition in the com-
monly held view that international law was the law of
the inter-State system and not the law of a world federal
State.

47. As to the second cause of alleged incompatibility,
however strongly it was believed—as many members of
the Commission seemed to—that the liability of States
for internationally wrongful acts did not go beyond the
strict area of reparation, the practice of States showed
that the entities participating in international relations
were quite capable of criminal behaviour of the most se-
rious kind. Even in the words of Drost—a strong oppo-
nent of any "criminalization" of States: "Undoubtedly,
the 'criminal' State is far more dangerous than the crimi-
nal person by reason of its collective power".7 The study
of international relations—whether from the viewpoint
of politics, morality or law—also showed that just as
they could act delinquency towards each other, States
were not infrequently treated as delinquents by their
peers, the treatment being expressly or implicitly
punitive—and often very heavily punitive.

48. In the most ordinary cases of internationally
wrongful conduct, the penalty was either implicit in the
fact of ceasing the unlawful conduct and making repara-
tion by restitution in kind or compensation, or visible in
that typically inter-State remedy which was known by
the term "satisfaction". In the most serious cases, such
as those calling for particularly severe economic or po-
litical reprisals, or outright military reaction, followed by
more or less severe peace settlements, the punitive intent

pursued and achieved by the injured States was manifest.
In that connection, Drost had singled out the various
forms of "political" measures against States, and distin-
guished them from "legal penalties", against individual
rulers. Those political measures, Drost had said, took on
"all sorts of forms, ways and means"; and he listed a
variety of measures such as:

Territorial transfer; military occupation; dismantling of industries;
migration of inhabitants; reparation payments in moneys, goods or
services; sequestration and confiscation of assets; armaments control;
demilitarization; governmental supervision, together with many other
international measures . . . Besides the two general categories of eco-
nomic and military sanctions.8

Drost apparently did not suspect that most of the meas-
ures he had listed consisted of far more severe sanctions
than just "civil" remedies. In addition, they were all
such as to affect—some of them dramatically—the very
peoples he rightly wished to spare from sanction by con-
fining the "legal penalties" to the rulers.

49. The fact that numerous scholars and diplomats of
international law preferred to conceal such obvious
truths under the fig-leaf represented either by the omis-
sion of any reference to a punitive connotation of liabil-
ity for internationally wrongful acts or by the suggested
express indication that the only function of countermeas-
ures was to secure reparation, did not alter the hard real-
ities of the inter-State system. It was indeed recognized
by the most respected authorities that international liabil-
ity presented both civil and penal elements, the preva-
lence of one or the other depending upon the objective
and subjective features and circumstances of each par-
ticular case.

50. Obviously, a staunch critic of the idea underlying
article 19 of part 1 could contend—not without some
justification—that, if States were at present not socie-
tates or personnes morales in the proper sense of the
term, they would inevitably have to become so within an
organized legal community of mankind. States would
then not differ, in essence, from the subdivisions of a
more or less decentralized federation. In so far as it
could be assumed that such a scenario was a valid pre-
diction, the same staunch opponent of the idea embodied
in article 19 could further contend that the right way for
the Commission to proceed would be precisely to main-
tain the distinction he had just mentioned, in which con-
nection he would refer members to the distinction be-
tween a draft code of crimes against the peace and
security of mankind covering exclusively the penal li-
ability of individuals and a draft on State responsibility
contemplating merely the civil liability of States. Ac-
cording to the same staunch opponent, that "civil" li-
ability of States should be codified and developed by a
convention on State responsibility of which article 19 of
part 1 of the draft would not be a part. That, always ac-
cording to the same opponent, would be the way to har-
monize the Commission's two existing drafts with the
presumable lines of progressive development of the in-
ternational system towards the "ultimate" end—to use
Lorimer's adjective9—represented by the establishment
of a more or less centralized (or decentralized) organized
community of mankind or world federation.

7 P. N. Drost, The Crime of State (Leiden, A. W. Sijthoff, 1959),
Book I, Humanicide: International Governmental Crime against In-
dividual Human Rights, p. 294.

8 Ibid., pp. 296-297.
9 J. Lorimer, The Institutes of the Law of Nations (W. Blackwood

and Sons, Edinburgh and London, 1884), vol. II, pp. 183 et seq.
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51. It seemed equally evident, however, that the estab-
lishment of such a legal community was very far from
imminent. Even the 12 European Community countries
were very far from having reached that stage. And the
inevitable consequence was that mankind would for a
long time to come remain, for good or ill, in that condi-
tion of lack of integration which was, at one and the
same time, the main cause and the main effect of what
sociologists and lawyers called, in a technical sense, the
inter-State system. Within such a system, States seemed
bound to remain, whether one liked it or not, under an
international law which was inter-State law, not the law
of the international community of mankind. States re-
mained essentially factual and not juridical, collective
entities. As such, they remained not only able to commit
unlawful acts of any kind—notably the so-called crimes
as well as the so-called delicts—but equally susceptible
of reactions quite comparable, mutatis mutandis, to those
which are met by individuals found guilty of crimes in
national societies.

52. Much had rightly been written in order to condemn
"collective" responsibility, and he was indeed firmly
convinced that it was a decidedly primitive, rudimentary
institution. It was, however, difficult to deny the follow-
ing facts:

(a) The inter-State system, from the standpoint of legal
development, presented rudimentary aspects that could
not be ignored without danger;

(b) One such aspect was that States did commit, to-
gether with delinquencies that could be classified as "or-
dinary" or "civil", delinquencies that definitely quali-
fied, because of their gravity, as "criminal" in the
common sense of the term;

(c) Another aspect was that, for such grave delinquen-
cies as aggression, States adopted forms of reaction
which even a strong opponent of the penal liability of
States like Drost recognized as so severe and numerous
as those listed in the report. Drost classified such forms
of reaction, which he termed "political" measures, as
opposed to "individual penalties", as "territorial, demo-
graphic and strategic; industrial, commercial and finan-
cial; even cultural, social and educational; last [but] not
least, technological and ideological".10

53. It was really hard to believe that measures of such
tremendous weight were not, mutatis mutandis, abun-
dantly similar, in their effects, to the penalties of na-
tional criminal law. It would thus seem that, for some
time to come, lawful reactions to the kinds of crimes
contemplated in article 19 of part 1 should be available.
The Commission should therefore provide, in parts 2
and 3 of the draft, follow-up provisions to article 19.

54. The problems to be solved, however, seemed to be
de lege lata or de lege ferenda, even more difficult than
those, not yet resolved satisfactorily, of collective secu-
rity. That was especially true for those problems that
were related to the existing structure of the so-called
organized international community.

55. A number of issues involved, de lege lata or de
lege ferenda, had been summarily and tentatively
evoked, others had not. Subject to any further additions

and corrections from his colleagues, he wished to raise
three more issues.

56. One of the most crucial problems was that of dis-
tinguishing the consequences of an international State
crime for the State itself—and possibly the State's rulers,
on the one hand, and the consequences for the State's
people, on the other. Drost—a not very consistent oppo-
nent, as shown, of the "criminalization" of States—had
rightly stressed the moral and political necessity of sepa-
rating the political measures against the delinquent State
from the individual penalties against its rulers, the for-
mer measures to be of such a nature as to spare the "in-
nocent" population of the "criminal" State. One could
not but agree wholeheartedly. Considering, however, the
kinds of measures Drost himself seemed to admit so
liberally—measures that seemed to go pretty much be-
yond those contemplated in Articles 41 and 42 of the
Charter of the United Nations—it did not seem easy to
make the distinction. That was especially true with re-
gard to economic and peace settlement measures (for the
case of aggression), some of which seemed to hit the
people themselves directly. There was also a further
question that neither the sociologist, the lawyer, nor the
moralist should ignore—though Drost himself seemed to
ignore it totally: could it be assumed in any circum-
stances that a people was totally exempt from guilt—and
liability—for an act of aggression conducted by the ob-
viously despotic regime of a dictator enthusiastically ap-
plauded before, during and sometimes even after the act?
The second problem was that of State fault. Should the
Commission, or should it not, reconsider that matter
which it had set aside, in his view unconvincingly, with
regard to "ordinary" delinquencies? Was it possible to
deal, as "material legislators", with the kind of breaches
contemplated in article 19 without taking account of the
importance of such a crucial element as wilful intent
(dolus)!

57. The last problem to which he felt bound to call at-
tention concerned article 19 itself. He would leave aside
the seriously problematic features of that article's
formulation—a formulation which was perhaps less dif-
ficult in the original version proposed by the previous
Special Rapporteur in 1976.1 Those features, not the
least of which was the unclear nature of the provision
compared with the so-called secondary character of the
other articles in the draft, could be reconsidered by the
Commission on second reading. For the time being, he
would confine himself to a certain number of substantive
questions.

58. In the first place, if there existed substantial or, in
any event, significant differences in the manner in which
the various specific types of crime were dealt with, was
it in fact appropriate to elaborate a single dichotomy be-
tween "crimes" and "delicts"? Would it not be prefer-
able, for example, to distinguish aggression from other
crimes? Or to make several subordinate distinctions, so
as to avoid placing on the same footing specific acts that
were obviously quite remote from one another and
would or should entail equally different forms of respon-
sibility?

10Op.cit.,p. 297. 1 ' See footnote 2 above.
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59. Secondly, the exemplary list of wrongful acts con-
stituting crimes contained in article 19 dated back to
1976. Were those still the best examples for identifying
the wrongful acts which even today the international
community as a whole considered, or would do well to
consider, as "crimes of States"? In other words, could
not that list, if indeed it was desirable to maintain a list,
be "updated"?

60. Thirdly, in examining practice, it was often diffi-
cult to distinguish cases of crime from cases of delict,
especially where very serious delicts were involved.
Might not the reason lie partly in the manner in which
the general notion of crime contained in article 19 was
formulated, with wording characterized by certain ele-
ments that perhaps rendered it difficult to classify a
breach as belonging to the category of crimes or that of
delicts and hence to ascertain which unlawful acts now
came, or ought to be placed, under a regime of "aggra-
vated" responsibility.

61. Fourthly, if it was true that there existed a certain
gradation from ordinary violations to "international
crimes", especially from the standpoint of the regime of
responsibility they entailed, was it in fact proper to make
a clear-cut nominative distinction between "crimes"
and "delicts"?

62. Mr. THIAM, supported by Mr. YANKOV, said
that, in view of the wealth of material contained in the
fifth report on State responsibility, any substantive dis-
cussion of the topic should be deferred until the Com-
mission's next session.

63. The CHAIRMAN said that any member who
wished to speak on the topic at the present session could,
of course, do so. However, since the number of speakers
was likely to be limited, the debate would probably not
be representative of existing trends. He therefore sug-
gested that in the report of the Commission on the work
of its forty-fifth session (1993) the topic of State respon-
sibility should be confined to the introduction just given
by the Special Rapporteur, on the understanding that any
views expressed at the present session would be re-
flected in the summary of the debate in the report of the
Commission on the work of its forty-sixth session
(1994). The Special Rapporteur might receive from the
Sixth Committee the guidance which he was requesting
concerning the questions he had raised.

64. Mr. ROSENSTOCK said that he could agree to de-
fer the discussion to the next session. However, he
wished to make it clear that his silence on the Special
Rapporteur's comments on current activities in the
United Nations system should not be interpreted as indi-
cating either agreement or disagreement. The distinction
made in article 19 of part 1 remained a disturbing exam-
ple of the "taxonomania" in the first part of the report.
If the Commission followed that approach, its work on
the topic would not be completed within anyone's life-
time. Instead of making such distinctions, the Commis-
sion needed to consider a continuum of wrongful acts
and ways of dealing with them.

65. Mr. VERESHCHETIN said that the Special Rap-
porteur's introduction of his fifth report had been bril-
liant but also tendentious in that he had tried to demon-
strate that the codification of norms concerning the
consequences of crimes was an impossible task. He

could not agree. He supported Mr. Thiam's suggestion to
defer the discussion: the report of the Commission on
the work of its forty-fifth session should merely state
that the fifth report on State responsibility had been in-
troduced and that the substantive discussion of the topic
would begin in 1994.

66. Mr. KUSUMA-ATMADJA said he agreed that the
discussion of the topic should be deferred. The Special
Rapporteur's introduction had been brilliant: intellectual
courage was indeed needed for the progressive develop-
ment of international law. When the Commission had
been established, international law had consisted essen-
tially of inter-State law. The law of the sea provided a
good example of how things had moved on since then.
International law was in a period of transition, and the
problems went far beyond inter-State law. Deferral of
the discussion would not solve what was a very long-
term problem.

67. Mr. ARANGIO-RUIZ (Special Rapporteur) said it
was apparent that there would not be an exchange of
substantive views at the present session, although com-
ments from the Commission would have helped him in
his future work on the topic. The question of crimes was
a difficult one, and it was possible that even in 1994 he
would not be able to produce anything more than another
list of questions. However, he would do his best, and ad-
vice might be forthcoming from academic circles.

68. On the point made by Mr. Rosenstock, it was the
duty of any international lawyer to look as objectively as
possible at any problems raised by the practice of States
or international bodies that was relevant to the topic and
to evaluate how existing international instruments had
worked in the past and would work in the future with re-
spect to crimes. He was not sure what Mr. Vereshchetin
meant by "tendentious". In the report he had stated his
doubts about certain problems and some recent practices
in the United Nations system. The problem was one of
crimes, which States certainly did commit. He was torn
between the position of those who wanted article 19 of
part 1 to be dropped and that of Mr. Vereshchetin, who
wanted something to be done on the question of crimes.
He simply did not know what to do, for he was genu-
inely perplexed by the contrast between the legal means
available and the need to curb the phenomenon of crimi-
nality.

69. Mr. AL-KHASAWNEH, speaking on a prelimi-
nary basis, recalled that the previous Special Rapporteur
had envisaged a "three-tier" system in terms of the con-
sequences of delicts, crimes, and the crime of aggression
which carried additional consequences to those of other
crimes.

70. He also recalled that in an earlier report on the
topic of the draft Code of Crimes against the Peace and
Security of Mankind, Mr. Thiam, when commenting on
the fact that "criminal law was steeped in subjectiv-
ity",12 had spoken of the fact that the reprobation created
in the public conscience as a reaction to the commission
of a certain act was never uniform. With that in mind he
wished to ask the Special Rapporteur whether he wished
to maintain the classification of his predecessor, Mr. Ri-

12 Yearbook... 1985, vol. II (Part One), p. 69, document
A/CN.4/387, para. 47.
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phagen, as far as the additional consequences of the
crime of aggression were concerned.

71. Mr. ROSENSTOCK said that he had not intended
to suggest any impropriety in the Special Rapporteur's
reference to decisions taken in the United Nations sys-
tem. However, he doubted the correctness of what the
Special Rapporteur had said and wanted to emphasize
the point which he had made about the interpretation of
his own silence.

72. If there was any substantive discussion of the topic
at the present session it must be included in the 1993 re-
port. It would in fact be better not to have such a discus-
sion; that report could then refer merely to the exchange
of a few preliminary remarks.

73. Mr. THIAM said he endorsed the last point made
by Mr. Rosenstock.

74. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he was glad that Mr. Rosenstock was not taking a stand
for or against any position on the issue. He had not done
so either: he had merely described the perplexing legal
problems.

75. Mr. AL-KHASAWNEH said he was still puzzled
as to why a "small aggression", for example, should
carry more consequences than a large-scale genocide.

76. Mr. ARANGIO-RUIZ (Special Rapporteur) said,
in response to Mr. Al-Khasawneh, that in his report and
his introduction he had indeed referred to the need to
distinguish acts of aggression from other crimes. Acts of
aggression posed less of a problem because there was a
specialized United Nations body to deal with them, at
least for the purposes of the maintenance of peace and
security. The Commission was in a more difficult posi-
tion with respect to other crimes.

77. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to pro-
ceed along the lines just suggested by Mr. Rosenstock
and supported by Mr. Thiam.

It was so agreed.

The meeting rose at 1.05 p.m.

2316th MEETING

Tuesday, 6 July 1993, at 10 a.m.

Chairman: Mr. Julio BARBOZA

later: Mr. Gudmundur EIRIKSSON

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Calero Rodrigues, Mr. de Saram, Mr.
Fomba, Mr. Guney, Mr. Kabatsi, Mr. Koroma, Mr.
Kusuma-Atmadja, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Razafindralambo, Mr. Robinson, Mr.
Rosenstock, Mr. Shi, Mr. Szekely, Mr. Thiam, Mr. To-
muschat, Mr. Vereshchetin, Mr. Villagran Kramer,
Mr. Yankov.

State responsibility (continued) (A/CN.4/446, sect. C,
A/CN.4/453 and Add.1-3,1 A/CN.4/L.480 and
Add.l, ILC(XLV)/ Conf.Room Doc l )

[Agenda item 2]

CONSIDERATION OF DRAFT ARTICLE 1, PARAGRAPH 2, AND OF

DRAFT ARTICLES 6, 6 bis, 7 , 8, 10 AND 10 bis OF PART 2 ,
AS ADOPTED BY THE DRAFTING COMMITTEE AT THE FORTY-
FOURTH SESSION 2 (continued)*

1. The CHAIRMAN, speaking as a member of the
Commission, asked for his position on the text of arti-
cle 1, paragraph 2, of part 2 of the draft on State respon-
sibility to be reflected in the summary record of the dis-
cussions in the Commission. Actually, the text appeared
to make for some confusion by subjecting the State
which had committed the internationally wrongful act to
obligations which fell into two different categories and
did not have the same source. On the one hand, there
was the primary obligation, for example, which had its
source in a treaty between the States concerned, and on
the other hand, secondary obligations, which were the le-
gal consequences of the internationally wrongful act and
which had their source in the convention that the Com-
mission was in the process of drafting. Endorsing the
proposed text would mean completely ignoring the dis-
tinction between primary obligations and secondary obli-
gations, which the Commission had been using success-
fully for many years and which was not simply a trick of
formal logic that could be applied when it suited the
Commission to do so. On the contrary, in his opinion, it
corresponded to inescapable reality.

2. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he partly agreed with Mr. Barboza's views and ex-
plained that the paragraph in question had not originally
been part of his proposed text. He had tried, without suc-
cess to prevent it being added to the draft article.

3. Mr. YANKOV said that, as he had indicated at the
previous session in his capacity as Chairman of the
Drafting Committee, article 1, paragraph 2, had been de-
signed as a safeguard clause in regard to the general rule
set out in the article.3 It had been intended to show that
new relations formed after the internationally wrongful
act did not automatically relieve the State committing
the act from its duty to perform the obligation it had
breached. He failed to see how that safeguard clause
would destroy the structure of the article and, in the ab-
sence of convincing arguments, he could not endorse any
proposal to delete it.

4. The CHAIRMAN pointed out that the Commission
had already adopted the text in question.

5. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, for personal reasons, he was compelled to be away
from Geneva until the middle of the following week.
During his absence, the Drafting Committee could, as it
was perfectly entitled to do, move ahead in finding a so-
lution to difficulties of both form and substance still
posed by article 12 as he had proposed at the previous

* Resumed from the 2314th meeting.
1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Document A/CN.4/L.472.
3 See Yearbook... 1992, vol. I. 2288th meeting, para. 13.
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session.4 The article raised more difficulties than the
Drafting Committee had considered so far: interim meas-
ures, prior communication, and so on. He wished,
through the Chairman, to call the attention of all mem-
bers of the Commission, whether or not they were mem-
bers of the Drafting Committee, to the crucial impor-
tance of article 12. Whatever its faults of form or
substance, which could not in any case be decisive, para-
graph 1 (a) was essentially intended to declare unambi-
guously that resort to countermeasures was not admiss-
ible prior to recourse to settlement procedures provided
for in international rules binding on the parties in a re-
sponsibility relationship. In other words, according to his
original proposal, the settlement procedures available—
by virtue of existing commitments between the parties—
should be implemented before the injured State took any
countermeasure. Other drafts with essentially the same
effect had been proposed to the Drafting Committee, in-
cluding one by the Chairman himself, who was con-
vinced that a provision of that type was needed.

6. The Drafting Committee had for a number of meet-
ings been discussing a so-called compromise solution
which was unquestionably a reversal of that rule, since it
provided that resort to available settlement procedures
could follow or be concomitant with the adoption of
countermeasures, without the slightest distinction being
drawn between definitive and interim countermeasures.
Such a rule would mean legalizing any arbitrary resort to
unilateral measures before the least kind of settlement
procedure was implemented. Adopting that rule, even if
the text was placed in square brackets, would be highly
detrimental to the work of codifying and developing the
law on State responsibility. The Drafting Committee
would be legitimizing in advance practically unfettered
resort to unilateral reactions, something which would not
fail, as was often the case with drafts by the Commis-
sion, to attract the immediate attention of public and pri-
vate commentators, regardless of the status of the text
and regardless of any square brackets or footnotes. The
effects of adopting such a text would be all the more
negative in that the Drafting Committee would thus have
set aside the basic rule of the pre-countermeasure phase,
namely the rule of prior resort to available procedures,
before taking even a glance at part 3 of the draft which
was now before it and concerned the settlement of dis-
putes.

7. He trusted that members of the Commission who
shared his views about the importance of article 12
would not fail to attend meetings of the Drafting Com-
mittee, whether or not they were members of that Com-
mittee. In that regard, the double composition of the
Drafting Committee was not helpful, since it led to situa-
tions in which participation in the Drafting Committee
was so small that it was doubtful whether a quorum was
reached. This had been the case particularly during the
discussion of the most crucial elements of article 12. He
had frequently missed the presence of members whom
he had heard speak in plenary in favour of the require-
ment for prior recourse to dispute settlement procedures.
The Drafting Committee ought not to operate in such

4 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.

conditions. It was not fitting for a special rapporteur to
have to insist more than was reasonable on his views,
but important questions should be dealt with by a full, or
virtually full, Drafting Committee, for which 10 partici-
pants were the strict minimum. If such was the case, he
would be very happy to find on his return that the prob-
lem of article 12 had been settled.

Mr. Eiriksson took the Chair.

8. Mr. CALERO RODRIGUES said that the discussion
in plenary was not concerned with article 12, but since a
statement had just been made in regard to that subject, he
wished to say publicly that he entirely disagreed with the
Special Rapporteur's analysis.

9. Mr. MIKULKA (Chairman of the Drafting Commit-
tee) said that it would be wise for the Drafting Commit-
tee to meet at least once in the presence of the Special
Rapporteur, with the participation of the largest possible
number of members of the Committee.

10. Mr. BENNOUNA said that the solution proposed
by the Chairman of the Drafting Committee would avoid
a debate in plenary and the Chairman should follow it
up.

11. Mr. VILLAGRAN KRAMER said that the Bureau
should definitely follow up the request of the Chairman
of the Drafting Committee, so that the Committee could
allocate one or two meetings, in the presence of the Spe-
cial Rapporteur, to the question of article 12. It was a
delicate and complex question that had a bearing not
only on part 3 of the draft but also on the distinction be-
tween international crimes and delicts. The Committee
had now been considering the matter for two months
without reaching agreement on a suitable formula. If the
Commission discussed it openly, in the presence of the
Special Rapporteur and a majority of the members of the
Drafting Committee, it would perhaps be possible to find
a solution.

12. The CHAIRMAN, after consulting the other mem-
bers of the Bureau, said that the Drafting Committee
would hold a meeting on article 12 that very afternoon.

ARTICLE 6 bis (Reparation) {concluded)

13. Mr. VERESHCHETIN recalled that, at the last
meeting at which the Commission had considered arti-
cle 6 bis (2314th meeting), he had proposed that it
should incorporate some of the provisions contained in
article 7. The exceptions in subparagraphs (b) to (d) of
article 7 did not relate solely to restitution in kind; they
were also applicable to other forms of reparation. He had
therefore circulated the text of a proposed amendment to
be inserted after the first paragraph of article 6 bis, a new
paragraph which, in its subparagraphs (a), (b) and (c),
would reproduce subparagraphs (b), (c) and (d) of arti-
cle 7.

14. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he wondered how the exception in subparagraph (a) of
the text proposed by Mr. Vereshchetin could apply to
compensation, and whether the situations would not in
that case be those in subparagraphs (b) or (c). Quite ob-
viously, the relationship between the three subpara-
graphs was not clear. In the initial formulation of arti-
cle 7, the three exceptions in question were deemed to
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apply only to restitution in kind, because it concerned a
form of reparation that could place an excessively heavy
burden on the wrongdoing State. He asked whether the
same could be said of the other forms of reparation, and
particularly compensation. Again, applying the excep-
tion in subparagraph (c) to compensation would mean
expressly and unnecessarily introducing into that form of
reparation the principle of equity, which should implic-
itly be taken into account in any decision by an arbitral
tribunal or by ICJ, but which should not explicitly be
made an additional source.

15. Mr. VERESHCHETIN said he was convinced that
the exception in subparagraph (a) applied in any case to
all forms of reparation, including compensation, if only
in the situation the Special Rapporteur himself had men-
tioned in the Drafting Committee, namely a situation in
which the Government of one State relinquished the res-
titution of territory illegally occupied by another State
and opted in exchange for compensation. It would un-
questionably be a breach of a peremptory norm of gen-
eral international law. As to subparagraph (c), he could
not see why the principle of proportionality should not
apply to the other forms of reparation.

16. Mr. ROSENSTOCK said that it would be a mis-
take to subject the various forms of reparation to the
conditions set out in subparagraphs (b) and (c) of Mr.
Vereshchetin's proposal, for to do so would be to seri-
ously affect the rights of the injured State. The question
of the condition concerning peremptory norms of general
international law, in subparagraph (a) of the proposal,
was more complex. The difficulty lay partly in the fact
that the condition was set out in article 7, where it was
not necessary, since respect for peremptory norms of
general international law was essential in all cases, and
there was no need for an express reference to them. Fur-
thermore, article 6 bis concerned the rights of the injured
State and not the options available to the wrongdoing
State. Accordingly, it did not seem desirable to set forth
a rule expressly limiting the injured State's freedom of
action. Lastly, it would be a mistake to include subpara-
graphs (b) and (c) of Mr. Vereshchetin's proposal in arti-
cle 6 bis, and he was not persuaded that it was advisable
to include subparagraph (a).

17. Mr. YANKOV said that as Chairman of the Draft-
ing Committee in 1992 he was in a position to state that,
after considering article 6 bis at length and recasting it a
number of times, the Drafting Committee had considered
that it was a kind of chapeau article setting out princi-
ples applicable to all the forms of reparation mentioned
in paragraph 1 of the article. The conditions in subpara-
graphs (a) and (d) of article 7 had been included in that
article precisely for the reasons given by the Special
Rapporteur.

18. He had at first been in favour of Mr. Veresh-
chetin's proposal, but on further reflection he thought
that caution was necessary. It was difficult to see in par-
ticular how subparagraphs (a), (b) and (c) could apply to
satisfaction and, for example, how satisfaction could be
contrary to a peremptory norm of general international
law. The same was also true of guarantees of non-
repetition. The General Assembly's attention should in-
deed be drawn to the important issues raised by Mr.
Vereshchetin, but the question deserved to be studied in

greater depth, in view of the possible consequences of
adopting Mr. Vereshchetin's proposal.

19. Mr. VERESHCHETIN pointed out that precisely
because article 6 bis was a chapeau article, his proposal
was to set out the conditions governing all forms of repa-
ration in that article, rather than in article 7, which was
concerned solely with restitution in kind.

20. Mr. BENNOUNA said that, like Mr. Yankov, he
thought the Commission should be cautious. It was quite
obvious that, while subparagraphs (a) to (c) of the text
proposed by Mr. Vereshchetin applied to restitutio, a
form of reparation that involved risks, the same was not
true of other forms of reparation. The Commission
should look into the matter further before taking a deci-
sion.

21. Mr. TOMUSCHAT said he endorsed the com-
ments made by Mr. Bennouna and Mr. Yankov. More-
over, he questioned whether it was really necessary to
mention peremptory norms of general international law,
for they would apply in any case. Again, the conditions
in subparagraphs (b) and (c) of Mr. Vereshchetin's text
might weaken the provisions of article 8, concerning
compensation, residual provisions which the injured
State could always invoke "if and to the extent that the
damage is not made good by restitution in kind". Actu-
ally, if conditions (b) and (c) were applicable to compen-
sation, the wrongdoing State would not fail to invoke
them. It would therefore be better for article 6 bis to re-
main as it stood.

22. Mr. VILLAGRAN KRAMER pointed out that it
was PCIJ which had ruled that when restitutio was im-
possible the injured State had to be compensated. The
question, therefore, was what options were available to
the injured State when compensation was impossible. In
that regard, Mr. Vereshchetin's proposal raised a very
interesting question for small countries, namely, the dif-
ference between justice and equity. The question was to
what extent the Commission should move ahead in re-
gard to equity and find solutions to problems that would
be encountered by some countries in order to discharge
their obligation to make reparation.

23. From a legal standpoint, Mr. Vereshchetin was un-
questionably right about the peremptory norms of gen-
eral international law, which by their very nature did ap-
ply, whether to restitutio, compensation or even
satisfaction. As to the conditions set out in subpara-
graphs (b) and (c) of Mr. Vereshchetin's proposal, it was
difficult to see how they could apply to satisfaction or to
guarantees of non-repetition. He would therefore like ex-
planations on that point and considered that the question
none the less deserved to be examined in greater depth.

24. Mr. ARANGIO-RUIZ (Special Rapporteur), reply-
ing to a question by Mr. KOROMA on Mr. Veresh-
chetin's proposal, said that it was interesting but, like
Mr. Yankov and other members, he thought it could be
taken up later, possibly on second reading.

25. The CHAIRMAN, speaking as a member of the
Commission, said that, in the Drafting Committee, he
had expressed serious reservations about the need or util-
ity of including the conditions which were set out in sub-
paragraphs (b) and (d) of article 7 and were reproduced
in Mr. Vereshchetin's proposal. He had agreed to them
in the Drafting Committee in regard to article 7, in other
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words, restitution, in a spirit of compromise. That did
not mean he would favour them being included in an ar-
ticle which concerned the other forms of reparation.

26. Mr. KABATSI said Mr. Vereshchetin's proposal
deserved careful consideration. In his opinion, the excep-
tions set out in subparagraphs (b) and (c) could apply to
forms of reparation other than restitutio.

27. Mr. THIAM said the Commission should be grate-
ful to Mr. Vereshchetin for having raised certain impor-
tant issues. Personally, he favoured the proposal, but the
Commission should be given more time to examine it. It
did not seem possible to take an immediate decision at
that stage on a proposal that had such implications.

28. Mr. VERESHCHETIN said that the discussion on
his proposal proved the Commission would need to re-
vert to the questions it raised. He did not press for an im-
mediate decision, but he believed that those questions
would have to be examined, probably on second reading.
He was convinced that the conditions set out in subpara-
graphs (a) to (c) of his proposed text did not apply solely
to restitution in kind, and it was for that reason that the
present text was difficult to accept. Article 10, paragraph
2 (c), for example, showed that the conditions set out in
subparagraph (b) of his proposal applied to satisfaction.
Apparently the majority of members of the Commission
did not wish to take a decision at the present stage, but
he hoped that the Commission would examine those
questions in due course as they deserved, in the light of
observations by Governments.

29. The CHAIRMAN said that Mr. Vereshchetin's
proposal could be reproduced in its entirety in the sum-
mary record, together with the discussion to which it had
given rise.

30. Mr. VERESHCHETIN said that the discussion
could perhaps be placed in the commentary to article 6
bis. He would also like his proposal, which he had sub-
mitted in writing, to be reproduced in the commentary.

31. Mr. THIAM said it was difficult to understand ex-
actly what decision the Commission was taking in regard
to Mr. Vereshchetin's proposal.

32. The CHAIRMAN proposed that article 6 bis
should be adopted in its present form, since Mr. Veresh-
chetin had explained that he was not pressing for an im-
mediate decision on his proposal.

33. Mr. YANKOV recalled that when, in connection
with reparation, Mr. Mahiou had mentioned the situation
in which a number of States were concerned and had
emphasized the complex problems that would arise, it
had ultimately been decided that the best course was to
reflect the discussion in the commentary, stating that it
would be for the tribunal to settle the matter in each
case. Mr. Vereshchetin's proposal could also be reflected
in the commentary. As to the rest, he endorsed the Draft-
ing Committee's text and proposed that it should be
adopted without any change.

34. The CHAIRMAN pointed out that the discussion
on article 6 bis and on Mr. Vereshchetin's proposed
amendment would in any case appear in the summary
record.

35. Mr. KOROMA asked whether that meant that the
discussion would also be reflected in the Commission's
report to the Sixth Committee. Otherwise, the Sixth

Committee might get the impression that article 6 bis
had been unconditionally approved by the members of
the Commission, which was not the case.

36. Mr. TOMUSCHAT said he, too, thought the dis-
cussion could be reflected in the commentary that the
Special Rapporteur would be preparing on the draft arti-
cle, so as to draw the Sixth Committee's attention to Mr.
Vereshchetin's proposed amendment.

37. The CHAIRMAN said he fully agreed with that
suggestion. For example, it could be mentioned in the
commentary to article 7 that the conditions in subpara-
graphs (a) to (d), also applied in other cases. Perhaps the
Special Rapporteur might wish to take note of that.

38. Mr. YANKOV said that that was precisely what he
had proposed: Mr. Vereshchetin's proposal and the re-
sulting discussion could be reflected in the commentary
to article 7.

39. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that it might be better for the discussion to be reflected
in the commentary to article 6 bis, with perhaps a refer-
ence to article 7.

Article 6 bis was adopted.

Mr. Barboza resumed the Chair.

ARTICLE 7 (Restitution in kind)

Article 7 was adopted.

ARTICLE 8 (Compensation)

Article 8 was adopted.

ARTICLE 10 (Satisfaction)

40. Mr. RAZAFINDRALAMBO drew attention to ar-
ticle 10, paragraph 2 (d), which read:

(d) in cases where the internationally wrongful act arose from the
serious misconduct of officials or from criminal conduct, disciplinary
action against, or punishment of, those responsible.

Without further explanations the "criminal conduct" in
question might be regarded as that of private individuals.
However, it was apparent from the work of the Drafting
Committee5 that the provision applied both to State offi-
cials and to private individuals. To make article 10
clearer in that regard, subparagraph (d) should be
amended to read: "in cases where the internationally
wrongful act arose from the serious misconduct or crimi-
nal conduct of officials or private individuals . . . " . It
would then be obvious that "criminal conduct" could
also be imputed to State officials.

41. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he agreed to that proposal, which seemed reasonable. In
English it would be better to say " . . . from the serious
misconduct or criminal conduct of officials or private
parties . . . " .

42. Mr. EIRIKSSON said he did not agree. A distinc-
tion had been drawn in that subparagraph between the
serious misconduct of officials, on the one hand, and
criminal conduct by anyone, including officials and pri-
vate individuals on the other. That distinction should be
maintained. The effect of Mr. Razafindralambo's pro-

5 See Yearbook... 1992, vol. I, 2288th meeting, para. 58.
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posal would be to apply the notion of serious misconduct
to private individuals, which was not in keeping with the
meaning of the article.
43. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the Commission had been very clear. He believed
the Commission was aware that extensive application of
that form of satisfaction might result in undue interfer-
ence in the internal affairs of States. It had therefore lim-
ited the scope of application of the subparagraph to
criminal conduct whether of officials or private individ-
uals and to serious misconduct of officials. It was not
certain that that was quite clear from the English text of
the article. Perhaps it would be possible to add some-
thing to bring out clearly that "criminal conduct" could
indeed be the conduct of officials and of private indi-
viduals.
44. Mr. RAZAFINDRALAMBO pointed out that that
was precisely the purpose of his proposal, which should
perhaps be explained at greater length in the commen-
tary on article 10.
45. Mr. VERESHCHETIN said he would like in that
regard to revert to the work of the Drafting Committee
where in connection with article 10, paragraph 2 (d), it
was said that:

The subparagraph was constructed so as to make it clear that crimi-
nal conduct was punishable whether it was to be ascribed to State offi-
cials or to private individuals, whereas disciplinary action would of
course be limited to officials.6

46. Hence, the idea underlying article 10, paragraph 2
(d), was that criminal conduct could be the conduct of
both officials and individuals, whereas disciplinary ac-
tion related solely to officials. That was not perhaps very
clear from the French text of the subparagraph, but the
English version did seem to reflect the position adopted
by the Drafting Committee.

47. Mr. TOMUSCHAT said that the text could cer-
tainly be kept in its present form. If the meaning was to
be made clearer, it would be better to do so as suggested
by the Special Rapporteur rather than to follow Mr. Ra-
zafindralambo's proposal, which would have the effect
of applying the concept of "serious misconduct" to in-
dividuals, when it applied only to State officials. How-
ever, by making the text more explicit, it could well be-
come more cumbersome.
48. The CHAIRMAN said that perhaps the best solu-
tion would be to reverse the order of terms and say " . . .
arose from criminal conduct of officials or private indi-
viduals or serious misconduct of officials
49. Mr. CALERO RODRIGUES said he did not think
that was necessary. In its present form, the text was suf-
ficiently clear, but in the French version it might be bet-
ter to add the words de ces agents ou de particuliers af-
ter agissements criminels.
50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was not opposed to that suggestion, even though
repetitions seemed more tolerable in English than in the
other languages.
51. Mr. EIRIKSSON said that, if the subparagraph was
to be changed, he would prefer the Chairman's sugges-
tion to reverse the order of terms: " . . . arose from crimi-

nal conduct of individuals or from serious misconduct of
officials . . . " .
52. Mr. THIAM said that he did not understand Mr.
Eiriksson's proposal. Was it to be inferred that State of-
ficials could not engage in criminal conduct?

53. Mr. ROSENSTOCK said that, in the English ver-
sion at least, the subparagraph seemed perfectly clear
and in keeping with what had been proposed by the
Drafting Committee. Perhaps an even more explicit for-
mulation could be found, but a plenary meeting of the
Commission was certainly not the best place to discuss
it. In his opinion, it would be enough to insert in the
commentary a remark or footnote indicating that the
wording of the article should be considered more closely
on second reading, it being understood that the members
of the Commission wished fully to respect the intentions
expressed by the Drafting Committee, as reflected in the
discussions on the work of the Drafting Committee.7 In
that way it would be possible to avoid losing time and
possibly spoiling what was in fact a very acceptable text.

54. The CHAIRMAN, summing up the discussion,
said the Commission therefore had a choice: either to
adopt the proposal by Mr. Razafindralambo or by Mr.
Calero Rodrigues, or to leave the text as it was, with a
note in the commentary, as proposed by Mr. Rosenstock.

55. Mr. EIRIKSSON said that he would prefer a for-
mulation in the singular: "of an official" and "of that
official". In response to a comment by Mr. Thiam, he
pointed out that he was referring to private individuals
not in contrast to State officials but in contrast to artifi-
cial persons.
56. Mr. ARANGIO-RUIZ (Special Rapporteur) pro-
posed that, in the English version, the words "of offi-
cials or private individuals" should be repeated after the
word "conduct".
57. Mr. GUNEY said that the proposal by the Special
Rapporteur and the proposal by Mr. Calero Rodrigues
would make for some ambiguity: if the text stated
"criminal conduct of officials or private individuals",
the disciplinary action referred to afterwards would seem
to apply also to private individuals, which was not pos-
sible. Accordingly, the best course might be to adopt the
solution proposed by Mr. Rosenstock and to review the
formulation of the subparagraph on second reading.

58. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that it was impossible for "serious misconduct" to be
ascribed to private individuals, who could not therefore
be the object of disciplinary action.
59. Mr. CALERO RODRIGUES pointed out that the
problem raised by Mr. Giiney did not lie in the proposed
amendment. The ambiguity already existed in the text,
but that was not really a problem since no one would
conceive of disciplinary action against individuals. He
did not wish to press for adoption of the formulation he
had proposed, but if members wished to make the sub-
paragraph more explicit, either his own proposal or that
of the Special Rapporteur seemed equally acceptable.
There was also a minor problem of translation in regard
to article 10, paragraph 2 (c). The words "gross in-
fringement" had been translated into French by atteinte

6 Ibid. Ibid.
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flagrante. Would it not be better to speak of atteinte
gravel

60. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt article 10 with the changes to paragraphs 2 (c) and
2 (d) proposed by Mr. Calero Rodrigues.

It was so agreed.

Article 10 was adopted.

ARTICLE 10 bis (Assurances and guarantees of non-
repetition)

Article 10 bis was adopted.

The law of the non-navigational uses of international
watercourses (continued)* (A/CN.4/446, sect. E.
A/CN.4/447 and Add.1-3,8 A/CN.4/451,
A/CN.4/L.489)

[Agenda item 4]

FIRST REPORT OF THE SPECIAL RAPPORTEUR {concluded)

61. Mr. ROSENSTOCK (Special Rapporteur) said
that, unfortunately, circumstances beyond his control
had prevented him from following all of the discussion,
but he believed he had none the less gained a sufficiently
accurate idea from the summary records transmitted to
him by the secretariat and from written observations sent
to him by some of his colleagues.

62. It was reassuring to see the constructive approach
adopted by all speakers, except one. Admittedly, not all
had approved each and every one of his suggestions, but
they had all unquestionably been motivated by a com-
mon purpose, one which he shared. He had no axe to
grind and concrete results alone counted, results that the
whole of the Commission could be proud of.

63. On the question of the nature of the instrument, he
had heard the message loud and clear. While no final de-
cision would yet be made, the preference was clearly for
a framework convention. Some members had regarded
the generally favourable comments of Governments as
auguring well for wide ratification. For his own part, he
still feared that States which did not have significant in-
ternational watercourses would not bother to ratify the
convention and that many of those with substantial inter-
national watercourses might prefer to deal with questions
on an ad hoc basis. In that regard, the view expressed in
the comments by the Government of the Netherlands, a
classic lower riparian State, that the incorporation of the
draft articles in a recommendation providing guidelines
for the conclusion of binding agreements on individual
watercourses should not be lightly dismissed.

64. While he invited members to keep an open mind
on that question, he would not go against the current and
would approach the issue in the Drafting Committee on
the basis of the implicit bias in the text adopted on first

reading and the preference expressed at the present ses-
sion for a framework convention.

65. Before taking up more specific matters, he wished
to make a few comments on the notion of good faith,
which was relevant to treaties in general and in particular
to any treaty that emerged from the Commission's work
on the topic. It would be dangerous and unwise to sug-
gest that the principle of good faith applied more to
some articles or clauses than others in view of the a con-
trario consequences that manifestly stemmed from such
a principle.

66. As to the 10 articles, and first of all article 1, he
particularly appreciated the judicious proposal by Mr.
Yankov (2312th meeting) to add the word "manage-
ment", before "conservation", in paragraph 1.

67. With regard to article 2, the question was whether
to retain the phrase "flowing into a common terminus".
Subject to the open question of unrelated confined
groundwaters, to which he would return in subsequent
reports, there too he had noted the desire to retain the no-
tion of flowing into a common terminus, even though he
had not heard any overwhelmingly convincing argu-
ments. Perhaps the perceived problems were mitigated
or resolved by the conditions set out in article 3, para-
graph 2, of the draft namely "where a watercourse
agreement is concluded between two or more water-
course States, it shall define the waters to which it ap-
plies", and the careful distinction drawn in article 4 be-
tween system-wide agreements and agreements which
applied only to a part of the watercourse. The Code of
Conduct on Accidental Pollution of Transboundary In-
land Waters10 contained no requirement about flowing
into a common terminus. Lastly, the experts on ILA's
Water Resources Committee favoured deletion of the
phrase, pointing out that such a notion had never been
included in the recommendations of any previous special
rapporteurs. He hoped that those members of the Com-
mission who supported retention of the concept of a
common terminus would reflect further on the matter.
For his part, he would not press for deletion unless, on
further study, he concluded that the Commission should
deal with unrelated confined groundwaters and that
elimination of the common terminus notion was the best
way to do so. In that case, he would explore the pos-
sibility of mitigating any concern about express language
to the effect that a system which was artificially con-
nected to an international watercourse system was not
deemed part of that system.

68. As to article 3, there was substantial support for the
drafting change—which should indeed be regarded as no
more than that—of replacing the ambiguous word "ap-
preciable" by the term "significant". The justification
for using the term "significant" in the topic of interna-
tional liability for injurious consequences arising out of
acts not prohibited by international law applied with
equal force to the present topic. It should also be made
clear in the commentary that the change was intended
not to raise the threshold of harm but rather to avoid an
artificial lowering of the threshold as the scientific meth-

* Resumed from the 2314th meeting.
8 Reproduced in Yearbook.. . 1993, vol. II (Part One).
9 Ibid.

10E/ECE/1225-ECE/ENVWA/16 (United Nations publication,
Sales No. E.90.II.E.28).
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ods of measurement or assessment became ever more
refined.

69. With regard to possible changes in article 3 to re-
flect the relationship between the draft framework con-
vention and previous agreements, there seemed to be a
preference for maintaining the status quo. Mr. Mahiou
(ibid.) had correctly said that all those questions could be
dealt with by the law of treaties. He had been trying to
respond to some comments by Government, but would
not press the matter further.

70. A variety of views had been expressed in the Com-
mission on the relationship between articles 5 and 7.
Some members would go further than what he was pro-
posing and simply delete article 7, other members agreed
with him, and still others partly agreed, especially about
inserting the notion of "due diligence". Then again,
some members were opposed to any of the changes to
the scheme contained in the 1991 draft. Those matters
would have to be thrashed out in the Drafting Commit-
tee.

71. The fact that there appeared to be a greater willing-
ness to accept dispute settlement might well point the
way to a means of avoiding artificial constraints on opti-
mal utilization, while providing protection from signifi-
cant harm.

72. He also urged members to reflect on the fact that,
if articles 5 and 7 were kept in their present form, there
was a considerable risk of undue importance being at-
tached to prior uses—often by a more developed lower
riparian State.

73. Interesting comments had been made on various
aspects of articles 8, 9 and 10, but no fundamentally new
issues had been raised during the discussion.

74. In conclusion, he recommended that the articles
discussed in his first report should be referred to the
Drafting Committee. If the Committee could begin work
on the draft at the present session, there was reason to re-
main optimistic that the Commission would be in a posi-
tion to complete consideration of the topic at the next
session.

75. The CHAIRMAN invited the Commission to de-
cide on the Special Rapporteur's recommendation to re-
fer articles 1 to 10 of the draft to the Drafting Commit-
tee.

76. Mr. SZEKELY thanked the Special Rapporteur for
an excellent summing-up of the discussion in plenary,
but said he regretted that he had not reported more faith-
fully on the diverse opinions expressed about the desir-
ability of altering the adjective to qualify harm and had
rather hastily concluded that progress could be made by
replacing "appreciable" by "significant".

77. It was a question which, in the course of the ses-
sion, had been discussed in different contexts and about
which there was still clearly a dilemma. Consequently, if
the Commission decided to refer the draft articles to the
Drafting Committee, the articles would not, in view of
the nature of the discussion on the qualification of harm,
be an amended version in which "appreciable" was re-
placed by "significant". The articles should be referred

to the Drafting Committee, but with two alternatives, in
other words, "appreciable" and "significant", possibly
placed in square brackets, so as to reflect the real situa-
tion and to show that the question was still pending and
had not been settled once and for all.

78. The CHAIRMAN said that, in his understanding,
the articles would be referred to the Drafting Committee
as worded in the draft and it would be for the Committee
to assess, in the light of the discussion, whether a change
was to be made. It was therefore pointless to place "ap-
preciable" or "significant" in square brackets.

79. Mr. SZEKELY said that, in that case, he had no
objection to referring the articles to the Drafting Com-
mittee. It should none the less be noted that a differing
opinion had been expressed about the way in which the
question had been discussed in plenary.

80. The CHAIRMAN said the Drafting Committee
would have to consider an important point, namely the
translation into Spanish of the English word "signifi-
cant". The Spanish word importante did not faithfully
render the English word "significant" and a change
should be made in the Spanish version of the text.

81. Mr. SZEKELY said that, in his opinion, "signifi-
cant" should be translated by significativo and not im-
portante. Without prejudging the Drafting Committee's
final decision, he would point out that, as the Commis-
sion had noted in the course of the session, the question
was not one of translation in the various languages but
one of substance.

82. The CHAIRMAN said that he took note of the
Special Rapporteur's statement that the change in the
term was not intended to raise the threshold of harm; that
was a very important clarification.

83. Mr. YANKOV said that, in the main, he endorsed
the Special Rapporteur's statement, with three minor res-
ervations. The first was the desirability of incorporating
the notion of diligence, either in part I or in part II.

84. Secondly, with reference to the introduction of the
first report, mention should be made of new develop-
ments since the adoption of the draft articles on first
reading, including Agenda 2 1 " and the Rio Declaration
on Environment and Development,12 and their implica-
tions. Room could be made for them, perhaps in parts I
and II, but above all in part III, on management prob-
lems.

85. Lastly, he had already pointed out that he had not
adopted a position on replacing the word "appreciable"
by "significant". He would simply urge the Commis-
sion, before taking any final decision, to look further
into the possible consequences of its choice.

86. Mr. GUNEY said he did not object to the articles
being referred to the Drafting Committee if there was
general agreement to do so, provided the membership of
the Drafting Committee was reviewed in the light of the

11 A/CONF.151/26/Rev.l (Vol. I) (United Nations publication,
Sales No. E.93.I.8 and corrigendum), pp. 9 et seq.

12 Ibid., pp. 3-8.
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decision of principle taken in that regard at the beginning
of the session.

87. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to re-
fer draft articles 1 to 10, contained in the first report, to
the Drafting Committee.

It was so agreed.

The meeting rose at 1.10 p.m.

2317th MEETING

Wednesday, 7 July 1993, at 11.10 a.m.

Chairman: Mr. Julio BARBOZA
later: Mr. Gudmundur EIRIKSSON

Present: Mr. Calero Rodrigues, Mr. de Saram,
Mr. Fomba, Mr. Giiney, Mr. Kabatsi, Mr. Koroma, Mr.
Kusuma-Atmadja, Mr. Mahiou, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Razafindralambo, Mr. Robin-
son, Mr. Rosenstock, Mr. Shi, Mr. Szekely, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Programme, procedures and working methods of the
Commission, and its documentation (A/CN.4/446,
sect.E,A/CN.4/L.479)

[Agenda item 6]

1. The CHAIRMAN said that, at its meeting which had
just ended, the Enlarged Bureau had taken note of the re-
port of the Planning Group (A/CN.4/L.479) and had de-
cided to transmit it to the Commission. The Commission
had to determine whether the views and recommenda-
tions of the Planning Group were acceptable and should
be submitted to the General Assembly as part of the
Commission's report.

2. Mr. EIRIKSSON (Chairman of the Planning Group)
said that the report contained three groups of recommen-
dations. First, on the planning of the activities for the re-
mainder of the quinquennium, the Planning Group rec-
ommended in paragraph 7 that the Commission should
endeavour to complete by 1994 the draft statute of an in-
ternational criminal court and the second reading of the
draft articles on the law of the non-navigational uses of
international watercourses, and by 1996 the second read-
ing of the articles of the draft Code of Crimes against the
Peace and Security of Mankind and the first reading of
the draft articles on State responsibility. It also recom-
mended that the Commission should endeavour to make
substantial progress on the topic of international liability
for injurious consequences arising out of acts not prohib-
ited by international law. Paragraph 10 referred to a ten-
tative schedule of work for the 1994, 1995 and 1996 ses-
sions that was annexed to the report.

3. The second group of recommendations concerned
the long-term programme of work. In paragraph 13 of
the report, the Planning Group noted that the Working
Group on the long-term programme of work had recom-
mended the incorporation in the agenda of two new top-
ics: "The law and practice relating to reservations to
treaties" and "State succession and its impact on the na-
tionality of natural and legal persons". In paragraph 26
of the report, the Planning Group recommended the in-
clusion of the two topics and, in paragraph 27, it referred
to the question of whether the Special Rapporteur on the
topic of the law of the non-navigational uses of interna-
tional watercourses should undertake a study on the fea-
sibility of incorporating the question of "confined un-
derground water" in the topic. In paragraph 28 it
recommended that such a request should be addressed to
the Special Rapporteur.

4. The third group of recommendations concerned the
Commission's contribution to the United Nations Dec-
ade of International Law,1 and the Planning Group rec-
ommended that the Commission should approve the ar-
rangements proposed by the Working Group as set out in
paragraph 31.

5. If the Commission endorsed the three groups of rec-
ommendations, together with the other recommendations
contained in the report under "Other matters", they
would appear as the final chapter of the Commission's
report.

6. Mr. SZEKELY said that the report was an excellent
one and provided guidance for the Commission. How-
ever, the two new topics proposed in paragraph 13 were
extremely technical and, while no doubt of interest to ex-
perts, were not perhaps the most urgent in terms of the
Commission's contribution to international law. Their
selection illustrated a trend in the Commission to give
preference to more technical topics, a trend that would
be offset to a considerable extent if the Commission de-
cided to include the very topical question of confined un-
derground water in the topic of the law of the non-
navigational uses of international watercourses. If it did
so decide, the title of the topic might have to be changed.

7. Mr. MAHIOU said that he endorsed Mr. Szekely's
comments on the proposed new topics. The Commission
ran the risk of giving the impression that certain impor-
tant topics could not be codified and that it preferred to
stick to the subjects of the greatest interest to itself. The
Planning Group was correct in arguing that consideration
of the two topics could provide useful guidelines, but the
guidelines would not amount to the codification of inter-
national law as such. He was not sure how the General
Assembly would react to the proposal; it might conclude
that, if the Commission could not propose topics requir-
ing codification, it had no more work to do.

8. Mr. KOROMA said that the Planning Group had ap-
parently not taken into account a thought-provoking re-
port on the Commission's work produced a few years
ago by UNITAR,2 which had recommended that the
Commission should enter new territory. He was in gen-
eral agreement with the comments made on the new top-
ics by Mr. Szekely and Mr. Mahiou. The topic of State

1 Proclaimed by the General Assembly in its resolution 44/23.
2 United Nations publication, Sales No. 81.XV.PE/1.
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succession was of course relevant in the present world
situation and might appeal to the General Assembly, but
the technical "reservations" topic was not urgent and
should not be taken up by the Commission. It would be
better to propose other topics, such as the effects of Gen-
eral Assembly resolutions or the question of interna-
tional migration, or to give further consideration to the
other alternatives submitted to the Planning Group,
which might be more suitable for codification. As in the
past, the Commission must strike a balance between
technical topics and topics of great current concern to the
international community.

9. Mr. KUSUMA-ATMADJA said that he agreed to
some extent with what the previous speakers had said.
The urgency of a topic depended on the view taken of
the Commission's function. If that function was still the
codification and progressive development of interna-
tional law, then the Commission might run out of topics
unless it took up the ones just suggested by Mr. Koroma,
or perhaps the question of the environment. But such
topics were not yet ripe for codification or progressive
development. In any event, the Commission should not
express a view about its own continuing relevance.

10. It must be remembered that even the uncompleted
work on some topics had provided useful guidelines for
parties in litigation. That benefit might also accrue from
the consideration of the two new topics. Furthermore, no
one could say that the question of State succession was
not topical, and the common practice of entering reserva-
tions had resulted, for example, in some provisions of
the Vienna Convention on the Law of Treaties being cir-
cumvented. The topic now needed clarification, although
a formal instrument might not be required.

11. Mr. ROSENSTOCK said that he broadly agreed
with Mr. Kusuma-Atmadja. The work on the proposed
new topics would be useful and could be achieved within
a finite period. Taking up such topics did not mean that
the Commission was turning away from the drafting of
formal instruments. Moreover, it should not take on
tasks it could not complete within a reasonable time.

12. Mr. SZEKELY said that he now realized that he
had been too timid in his earlier statement. There was
certainly no clamour from the international community
or the academic world for the Commission to take up the
proposed new topics. The key consideration was that the
new tasks should be useful and achievable. Perhaps the
best course would be for the Commission to adopt one of
the topics and take a fresh look at the other in 1994.
However, he was not making a formal proposal to that
effect.

13. Mr. CALERO RODRIGUES said that, as a mem-
ber of the Planning Group, he endorsed the recommen-
dation concerning the two new topics. However, he
agreed with Mr. Mahiou that the Commission should not
depart too much from its task of the codification and
progressive development of international law. The rec-
ommendation to request the Special Rapporteur to con-
sider the inclusion of "confined underground water" in
the topic of the law of the non-navigational uses of inter-
national watercourses was a good one. If the Special
Rapporteur came out against inclusion, the question
would still have to be addressed, perhaps as a new topic

specifically on groundwater, which certainly required in-
ternational regulation. The Special Rapporteur should
perhaps comment on the general question of groundwa-
ter and its regulation.

14. Mr. VERESHCHETIN said that, as a member of
the Planning Group, he naturally endorsed its recom-
mendations. He agreed to a large extent with the com-
ments of previous speakers and in particular with the
view that the Commission ought in future to include in
its agenda topics that were impressive both from the
theoretical and practical points of view. At the same
time, the two topics currently being recommended by the
Planning Group for incorporation in the Commission's
agenda had been selected as a result of a thorough, unbi-
ased and lengthy process involving a methodical review
of all the information pertaining to the list of possible
topics.

15. He recognized that the two recommended topics
were not as impressive as some others and that, in addi-
tion, they were being regarded as topics for study rather
than for codification. However, he objected categorically
to Mr. Szekely's assertion that the two topics were tech-
nical and academic and failed to meet the criterion of
topicality. State succession and its impact on the nation-
ality of natural and legal persons was clearly a subject
that did not fit Mr. Szekely's categorization. It was, un-
fortunately, all too relevant, particularly with regard to
the situation in the former Soviet Union, where in some
of the newly independent States more than one-third of
the population had been deprived of citizenship. Those
were issues on which current international law failed to
give clear guidance. The topic was relevant not only to
the former Soviet Union but to some European countries
as well and, in his opinion, the Commission should be-
gin considering it immediately, regardless of the final
form of its work. Even a study of the issue would be
valuable, given the current state of international affairs.

16. The topic entitled "The law and practice relating
to reservations to treaties" was indeed academic; how-
ever, it might turn out to be more topical in the future.
Furthermore, it was relevant to current State practice.
For example, the members of the Commonwealth of In-
dependent States were making so many reservations and
declarations of interpretation that the legal force of the
treaties concerned was in question.

Mr. Eiriksson took the Chair.

17. The CHAIRMAN, speaking in his capacity as
Chairman of the Planning Group, said the Planning
Group was suggesting that the Commission should de-
cide at its next session how the proposed topics would be
dealt with. No specific recommendations were being
made with regard to the selection of a special rapporteur
or the establishment of a working group to consider
those topics.

18. If the Commission decided that it was not feasible
to incorporate the question of confined underground
water in the topic of the law of the non-navigational uses
of international watercourses, it would subsequently
have to decide whether to include that question as a
separate topic in its agenda.

19. The Planning Group had recommended that the
outlines prepared by members of the Commission on se-
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lected topics of international law,3 should be included in
the Yearbook of the International Law Commission for
1993.

20. In the report on its forty-second session, the Com-
mission had referred to certain criteria for the selection
of topics for its agenda.4 Those criteria had subsequently
received general endorsement from the General Assem-
bly and had more recently formed part of the basis on
which the Working Group had chosen the two topics
currently being recommended for inclusion in the Com-
mission's programme of work.

21. Mr. ROSENSTOCK said that it was for the Com-
mission and not for the Special Rapporteur to decide
how to treat the question of confined underground water.
If the Special Rapporteur were to conclude—something
he was not likely to do—that the question could not be
incorporated in the topic of the law of the non-
navigational uses of international watercourses, he
would strongly recommend that it should be taken up
separately by the Commission as a matter of priority.

Mr. Barboza resumed the Chair.

22. Mr. SZEKELY said that he welcomed Mr. Rosen-
stock's open-mindedness with regard to the issue of con-
fined underground water.

23. He agreed with Mr. Vereshchetin that the two rec-
ommended topics were of interest and were relevant to
international law; in particular the topic on State succes-
sion was of practical relevance and any work the Com-
mission did in that area would certainly be valuable.
Nevertheless, both topics still gave the impression of be-
ing rather technical and it had to be recognized that they
were not of the highest priority in terms of current inter-
national concerns. He hoped, therefore, that the choice of
those two "modest" topics was not final. It would be
more appropriate for the Commission to communicate to
the General Assembly that consideration of new topics
for its agenda was still open and that the Assembly was
also welcome to offer suggestions in that regard.

24. Mr. TOMUSCHAT said that he had participated in
the task of identifying topics which might be recom-
mended for inclusion in the Committee's programme of
work. Many of the "flashier" topics which had initially
attracted interest had, on closer consideration, turned out
to be problematic: either they had not been amenable to
the identification of juridical features or they had posed
problems at the political level.

25. In his view, the two subjects recommended by the
Planning Group were indeed topical. He agreed with Mr.
Vereshchetin that State succession was an issue of great
importance for the former Soviet Union and for certain
European countries; it might even at some point become
relevant to the African countries. Current international
law simply did not provide enough guidance on the
question of newly emerging States and the right of resi-
dents to citizenship. Disputes in that matter could even
threaten the application of multilateral treaties. The topic
was thus well-suited for consideration by the Commis-
sion.

3 Subsequently issued as document A/CN.4/454; reproduced in
Yearbook... 1993, vol. II (Part One).

4 Yearbook... 1990, vol. II (Part Two), p. 107, footnote 366.

26. Mr. KOROMA said that, in his earlier statement,
he had had no intention of impeding adoption of the
Planning Group's report. He had simply wished to stress
that the Commission must be responsive to the wishes of
the international community.

27. The topic of the law and practice relating to reser-
vations to treaties could be tied in with a well-defined
objective: reservations to a treaty must not be contrary to
the object and purpose of that treaty. Furthermore, reser-
vations and declarations of interpretation were beginning
to represent a real threat to quite a number of treaties, in
particular the Convention on the Elimination of All
Forms of Discrimination against Women and the Con-
vention on the Rights of the Child. At the same time, the
subject was rather "modest" in comparison with other
more topical issues, such as mass migration, which was
currently receiving coverage in the press and on which
considerable research had already been done.

28. The topic of State succession and its impact on the
nationality of natural and legal persons was clearly rel-
evant to the current political situation. Moreover, it en-
compassed such issues as human rights and the applica-
tion of the principles of equity and justice.

29. In his opinion, the Commission should adopt the
Planning Group's recommendations on a provisional ba-
sis, while remaining open to suggestions from the Sixth
Committee and the General Assembly about other topics
that might be more suitable for the Commission's pro-
gramme of work.

30. Mr. EIRIKSSON (Chairman of the Planning
Group) pointed out that paragraph 26 of the Planning
Group's report made it clear that its recommendations
were subject to the approval of the General Assembly. It
followed that the Commission would certainly be open
to suggestions by the Assembly regarding other topics.

31. Mr. RAZAFTNDRALAMBO said that it might be
appropriate to delete paragraph 25 of the report, since it
specified that the final form of the Commission's work
on the topic of State succession and its impact on the na-
tionality of natural and legal persons should be a study
or a draft declaration.

32. Mr. ROSENSTOCK said that the text of para-
graph 25 had been carefully formulated by the Planning
Group and did not actually preclude the possibility that
work on the topic might take other forms. He was in fa-
vour of maintaining the text as it stood.

33. Mr. KOROMA suggested that the paragraph
should be amended to read: "The form of the Commis-
sion's work on that topic would be decided by the Com-
mission at a later time".

34. Mr. EIRIKSSON (Chairman of the Planning
Group) said that the wording of paragraph 25 had been
carefully thought out and should remain as it stood.
However, it might be appropriate to add a sentence along
the lines proposed by Mr. Koroma.

35. Mr. KOROMA indicated that he was in agreement
with Mr. Eiriksson's suggestion.

36. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission had con-
cluded its consideration of the report of the Planning
Group and agreed that the Commission's views would
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be duly reflected in the draft of the final chapter of its re-
port to the General Assembly.

It was so agreed.

37. The CHAIRMAN recalled that members had been
invited to indicate whether they would be willing to par-
ticipate in preparing a publication as part of the Com-
mission's contribution to the United Nations Decade of
International Law.5 He reminded members that few re-
plies had been received and that the deadline was
15 July.

The meeting rose at 12.20p.m.

5 See footnote 1 above.

2318th MEETING

Tuesday, 13 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh,
Mr. Bennouna, Mr. Calero Rodrigues, Mr. de Saram,
Mr. Fomba, Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Koroma, Mr. Mahiou, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Razafindralambo, Mr. Robin-
son, Mr. Rosenstock, Mr. Shi, Mr. Thiam, Mr. To-
muschat, Mr. Vereshchetin, Mr. Villagran Kramer, Mr.
Yankov.

State responsibility (concluded)* (A/CN.4/453 and
Add.1-3,1 A/CN.4/L.480 and Add.l, ILC(XLV)/
Conf.Room Doc.l)

[Agenda item 2]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

1. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to introduce the report of the Drafting
Committee (A/CN.4/L.480 and Add.l).

2. Mr. MIKULKA (Chairman of the Drafting Commit-
tee), said that at the forty-fourth session of the Commis-
sion (1992), the Drafting Committee had adopted articles
6, 6 bis, 7, 8, 102 and 10 bis, on reparation, as well as a
new paragraph 2 for article I.3 Those articles, which had

* Resumed from the 2316th meeting.
1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 The substance of article 9 (Interest), as proposed by the Special

Rapporteur in his second report in 1989, was incorporated in para-
graph 2 of article 8. Hence the gap in the sequence of articles.

3 For the text, see Yearbook... 1992, vol. I, 2288th meeting,
para. 5.

not been acted on at the previous session in the absence
of commentaries, had now been adopted at the present
session.4

3. At the present session, the Drafting Committee had
considered the articles of part 2, proposed by the Special
Rapporteur in his fourth report5 and adopted articles 11
to 14, concerning countermeasures. The titles and texts
of those provisions read as follows:

Article 11. Countermeasures by an injured State

1. As long as the State which has committed an internationally
wrongful act has not complied with its obligations under articles 6
to 10 bis, the injured State is entitled, subject to the conditions and
restrictions set forth in articles . . . , not to comply with one or
more of its obligations towards the State which has committed the
internationally wrongful act, as necessary to induce it to comply
with its obligations under articles 6 to 10 bis.

2. Where a countermeasure against a State which has commit-
ted an internationally wrongful act involves a breach of an obliga-
tion towards a third State, such a breach cannot be justified as
against the third State by reason of paragraph 1.

Article 12. Conditions relating to resort to countermeasures

1. An injured State may not take countermeasures unless:

(a) it has recourse to a [binding/third party] dispute settlement
procedure which both the injured State and the State which has
committed the internationally wrongful act are bound to use un-
der any relevant treaty to which they are parties; or

(b) in the absence of such a treaty, it offers a [binding/third
party] dispute settlement procedure to the State which has com-
mitted the internationally wrongful act.

2. The right of the injured State to take countermeasures is sus-
pended when and to the extent that an agreed [binding] dispute
settlement procedure is being implemented in good faith by the
State which has committed the internationally wrongful act, pro-
vided that the internationally wrongful act has ceased.

3. A failure by the State which has committed the internation-
ally wrongful act to honour a request or order emanating from
the dispute settlement procedure shall terminate the suspension of
the right of the injured State to take countermeasures.

Article 13. Proportionality

Any countermeasure taken by an injured State shall not be out
of proportion to the degree of gravity of the internationally
wrongful act and the effects thereof on the injured State.

Article 14. Prohibited countermeasures

An injured State shall not resort, by way of countermeasure, to:

(a) the threat or use of force as prohibited by the Charter of
the United Nations;

(b) extreme economic or political coercion designed to endan-
ger the territorial integrity or political independence of the State
which has committed an internationally wrongful act;

(c) any conduct which infringes the inviolability of diplomatic
or consular agents, premises, archives and documents;

(d) any conduct which derogates from basic human rights; or

4 For the adoption of article 1, paragraph 2, and article 6, see
2314th meeting; for the adoption of articles 6 bis, 7, 8, 10 and 10 bis,
see 2316th meeting.

5 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.
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(e) any other conduct in contravention of a peremptory norm
of general international law.

ARTICLE 11 (Countermeasures by an injured State)

4. Article 11, as originally proposed by the Special
Rapporteur, had placed three conditions on lawful resort
to countermeasures: the actual existence of an interna-
tionally wrongful act, the prior submission by the injured
State of a demand for a cessation and/or reparation, and
the lack of an adequate response to the demand. The
Drafting Committee's version focused not so much on
the conditions to be met for resort to countermeasures to
be lawful as on the scope and limits of the injured
State's entitlement to resort to countermeasures.

5. In the Drafting Committee's formulation of para-
graph 1—as indeed in the Special Rapporteur's text—the
essence of the concept of countermeasures was conveyed
by the words ' 'not to comply with one or more of its ob-
ligations towards the State which has committed the in-
ternationally wrongful act". In plenary, some members
had suggested the phrase "to suspend the performance
of its obligations" as an alternative. The Drafting Com-
mittee, however, had thought that the phrase might re-
strict the scope of application of countermeasures to ob-
ligations of a continuing character and exclude therefrom
obligations requiring the achievement of a specific re-
sult. It had therefore opted for the Special Rapporteur's
formulation.

6. Aside from defining the basic component of the no-
tion of countermeasures, article 11 circumscribed the
scope of the injured State's entitlement in three ways: it
first required that the wrongdoing State should have
failed to comply with its obligations under articles 6 to
10 bis. In that regard, the Drafting Committee had sub-
stituted for the criterion of "adequate response", ini-
tially proposed by the Special Rapporteur, the clearer
and more objective criterion of failure to comply with
specific obligations, and the sentence was so structured
as to place in a prominent position, at the very beginning
of the article, that basic requirement for lawful resort to
countermeasures. Secondly, the text recommended by
the Drafting Committee, like the Special Rapporteur's
proposal, made the injured State's entitlement subject to
the conditions and restrictions set forth in subsequent ar-
ticles. Thirdly, and perhaps most importantly, it required
that resort to countermeasures should be "necessary to
induce [the wrongdoing State] to comply with its obliga-
tions under articles 6 to 10 bis". The expression "as
necessary" performed a dual function. First it made it
clear that countermeasures might be applied only as a
last resort, where other means available to an injured
State such as negotiations, diplomatic protests or meas-
ures of retortion would be ineffective in inducing the
wrongdoing State to comply with its obligations. It also
indicated that the decision of the injured State to resort
to countermeasures was to be made reasonably and in
good faith and at its own risk. That point would be
elaborated on in the commentary.

7. Some members of the Drafting Committee had felt
that the right under article 11 should be limited to di-
rectly injured States. They had referred to the distinction,
which was, of course, relevant only to the violation of
multilateral obligations, between the State which was di-

rectly injured by the violation in the material and legal
sense and the State which was injured, not materially,
but only legally. The majority of the members of the
Drafting Committee had, however, been reluctant to
make such a distinction, which was not made anywhere
else in the draft and would in some way call into ques-
tion the definition of an injured State in article 5.6 Some
members had taken the view that the problem was dealt
with in article 13, on proportionality, which limited the
legally injured State in the choice of the measures it
could resort to, as compared with the directly injured
State. Furthermore, the issue would arise again in the
context of crimes, with which the Commission intended
to deal at a later stage. The proponents of the distinction
between directly and indirectly injured States had there-
fore agreed not to insist on the matter, on the understand-
ing that it would be more thoroughly discussed when the
Commission addressed the question of crimes.

8. As to paragraph 2 of article 11, the Special Rappor-
teur had included in his article 14,7 on prohibited coun-
termeasures, a paragraph 1 (b) (iv) ruling out resort by
way of countermeasures to conduct which consisted of a
breach of an obligation towards any State other than the
State which had committed the internationally wrongful
act. In plenary, it had been generally recognized that the
rights of States not involved in the responsibility rela-
tionship between the injured State and the wrongdoing
State should not be affected by countermeasures taken
by the former against the latter. At the same time, the ap-
proach adopted by the Special Rapporteur, which denied
the legitimacy of any countermeasures incidentally
breaching the rights of third States, had been viewed as
too sweeping in an interdependent world where States
were increasingly bound by multilateral obligations. In
view of those considerations, the Drafting Committee
had opted for ensuring protection of the rights of third
States by relying on one of the initial characteristics of
countermeasures, namely the fact that the unlawful char-
acter of conduct resorted to by way of countermeasures
was precluded only as between the injured State and the
wrongdoing State. As stressed by the Commission in
paragraph (18) of its commentary to article 30 of part 1
of the draft, "the legitimate application of a sanction
against a given State can in no event constitute per se a
circumstance precluding the wrongfulness of an in-
fringement of a subjective international right of a third
State against which no sanction is justified".8 The Draft-
ing Committee had taken the view that, since that rule
related to the content and scope of the injured State's en-
titlement to resort to countermeasures, its proper place
was in article 11. It had therefore inserted in article 11 a
paragraph 2 which provided that, if a countermeasure in-
volved a breach of an obligation towards a third State,
the wrongfulness of such a breach was not precluded by
reason of its permissibility in relation to the wrongdoing
State. In other words, paragraph 2 was in the nature of a
warning to the injured State that any measure which
might result in a violation of the rights of the third State
would be a wrongful act against that third State and it

6 For the texts of articles 1 to 5 of part 2 provisionally adopted on
first reading at the thirty-eighth session, see Yearbook... 1986, vol. II
(Part Two), pp. 38-39.

7 See footnote 5 above.
8 See Yearbook... 1979, vol. II (Part Two), p. 120.
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served as an invitation to the injured State to pause be-
fore resorting to such measures and to take such precau-
tionary steps as consulting with the third States con-
cerned, weighing the consequences of alternative courses
of action and ascertaining that no other choice was avail-
able on account of an instant overwhelming necessity.
That point would be elaborated on in the commentary.
The title of article 11 was that proposed by the Special
Rapporteur.

ARTICLE 12 (Conditions relating to resort to counter-
measures)

9. The text of article 12 had been extensively discussed
and was the result of painstaking compromises. In ple-
nary, a number of members of the Commission had felt
that requiring, as a precondition, the exhaustion of aU
amicable procedures available under general interna-
tional law would put the wrongdoing State in an advan-
tageous position, bearing in mind the wide range of set-
tlement procedures available and the time needed for
their implementation. The Drafting Committee had
therefore replaced the concept of the exhaustion of all
available procedures by that of the initiation of a proced-
ure.

10. The Drafting Committee had also distinguished be-
tween two different situations covered by paragraph 1
(a) and paragraph 1 (b), namely, the situation where the
injured and wrongdoing States were bound to use a spe-
cific procedure by virtue of a "relevant treaty" to which
they were parties and, secondly, the situation where
there was no pre-existing obligation between the two
States concerned about the specific type of procedure to
be resorted to.

11. With regard to paragraph 1 (a), the term "rel-
evant" referred to a treaty applicable to the area to
which the wrongful act and countermeasures related.

12. With regard to paragraph 1 {b), it was important to
subordinate recourse to countermeasures to the condition
that the injured State offered a dispute settlement
procedure to the allegedly wrongdoing State. That ele-
ment was not provided for in the text initially proposed
by the Special Rapporteur.

13. While that dual approach to the question of resort
to dispute settlement had met with a wide measure of
general approval in the Drafting Committee, views had
differed, as indicated by the square brackets in para-
graphs 1 (a) and 1 (&), on the nature of the dispute settle-
ment procedure to be applied. Some members thought
that the language between square brackets should be
eliminated, so that any procedure could be used, whether
or not involving a third party, others insisted on a
procedure with binding effects, such as arbitration or ju-
dicial settlement, and still others considered that the two
points of view could be reconciled by providing for
third-party procedures in general. The positions were
even more diverse, in that some members might favour
one solution for paragraph 1 (a) and another solution for
paragraph 1 (b). The Drafting Committee had not been
able to come to a generally acceptable formula on that
point, which would therefore have to be settled by the
Commission.

14. The point most widely discussed in the Drafting
Committee was whether or not the use of a settlement
procedure should necessarily precede resort to counter-
measures. The first solution, which was unquestionably
preferred by a large number of members, might none the
less give rise to several problems. First, it would be un-
justifiable in cases where the internationally wrongful
act continued. Secondly, it would not take into account
the fact that "interim measures of protection", such as
freezing assets, might have to be taken by the injured
State without prior recourse to a settlement procedure.
The Special Rapporteur had, admittedly, addressed that
issue by way of an exception, contained in paragraph 2
(b) of his text,9 to the general rule of prior resort to a dis-
pute settlement procedure. However, the Drafting Com-
mittee had not deemed it appropriate to follow that ap-
proach in view of the vagueness of the concept of
"interim measures of protection taken by the injured
State". Lastly, some members had been of the view that
there were situations, other than those mentioned, in
which it would not always be justified to require that re-
sort to dispute settlement should precede the taking of
countermeasures. For that reason, the Drafting Commit-
tee had preferred not to spell out the temporal element in
the text and had opted for a formulation which empha-
sized the conditions that had to be met from the start in
order for resort to countermeasures to be lawful.

15. At the same time, the Drafting Committee had
placed an important limitation on the right to take coun-
termeasures, namely—and that was the object of para-
graph 2—by suspending that right when and to the ex-
tent that an agreed dispute settlement procedure was
being implemented in good faith by the allegedly wrong-
doing State. The term "agreed" referred both to proced-
ures under pre-existing obligations as envisaged in para-
graph 1 (a) and to procedures accepted as a result of an
offer under paragraph 1 (b).

16. The suspension of the right of the injured State was
subject to a very important proviso, reflected in the last
clause of the paragraph, namely, that the internationally
wrongful act had ceased.

17. As in paragraph 1, the question of the nature of the
procedures, the application of which resulted in the sus-
pension of the right of the injured State, had not been
settled by the Drafting Committee and the word "bind-
ing" had been placed in square brackets.

18. Paragraph 3, which limited the scope of the excep-
tion contained in paragraph 2, dealt with the case in
which, in the framework of a binding dispute settlement
procedure, the competent body addressed to the parties a
request or an order with which the wrongdoing State re-
fused to comply. The phrase "request or order" covered
such measures as interim measures of protection ordered
by ICJ or an arbitral tribunal, as well as the judgement or
award or other final decision of such a body. It did not,
however, cover recommendations made in the frame-
work of a non-binding procedure such as conciliation.
Some members had taken the view that the case of the
final decision should not come under that paragraph,
since failure to comply with such a final decision should
be seen as a new internationally wrongful act which gave

9 See footnote 5 above.
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rise to all the rights provided for under part 2. Neverthe-
less, the prevailing opinion had been that the injured
State should not have to bear the burden of going
through all the stages involved in claiming reparation
and resorting to countermeasures and should, rather, re-
cover the right suspended under paragraph 2.

19. The title of the article was a slightly amended ver-
sion of the one proposed by the Special Rapporteur.

ARTICLE 13 (Proportionality)

20. Article 13 as recommended by the Drafting Com-
mittee was very close to the text proposed by the Special
Rapporteur.10 It laid down the rule of proportionality and
provided that a specific course of conduct should be pro-
portional, first, to the degree of gravity of the wrongful
act, and, secondly, to the effects of that wrongful act on
the injured State. The Drafting Committee had taken
note of the views expressed both by the Special Rappor-
teur in his fourth report11 and by members of the Com-
mission in plenary that the test of proportionality should
not be limited to a simple comparison between the coun-
termeasure and the wrongful act because the effects of a
wrongful act on the injured State were not necessarily in
proportion to the degree of gravity of the act. Therefore,
the effects of the wrongful act should also be taken into
account in determining the type and intensity of the
countermeasure to be applied.

21. With reference to the last four words of article 13,
"on the injured State", he would point out that the Spe-
cial Rapporteur had expressed concern in the Drafting
Committee that those words would have the effect of
narrowing the scope of the article and unduly restricting
a State's ability to take effective countermeasures in re-
spect of certain wrongful acts involving obligations erga
omnes, such as violations of human rights. The Special
Rapporteur's view was that the requirement that a coun-
termeasure should also be proportional to the effects of
the wrongful act on the injured State lent itself to unduly
restrictive interpretations, since it might be invoked to
prevent a State from taking countermeasures against a
State violating the human rights of its own people or of
the people of a third State, on the ground that the State
contemplating the countermeasures was not materially
affected. That would have a negative effect on the devel-
opment and enforcement of human rights law. Other
members of the Drafting Committee had disagreed with
that interpretation, holding the view that violations of
human rights entailed at least legal injuries and any le-
gally injured State would be entitled to take
countermeasures. For his own part, he wished to empha-
size that understanding by the Drafting Committee, since
it was an important issue. In the opinion of the Drafting
Committee, the last four words of the article in no sense
undermined the right of a State to take countermeasures
against another State which had violated human rights or
other rights corresponding to erga omnes obligations. It
had been further pointed out that the purpose of counter-
measures, namely, to induce the wrongdoing State to

10 Ibid.
1 ' Yearbook... 1992, vol. II (Part One), document A/CN.4/444 and

Add. 1-3.

comply with its obligations under articles 6 to 10 bis, de-
termined the type of measures to be resorted to and their
degree of intensity. Since the latter issue was already
covered by article 11, it was unnecessary to revert to the
matter in article 13. Those points should be explained in
the commentary to the article.

22. It had been clear in the Drafting Committee that
the requirement of proportionality under article 13 did
not mean that a countermeasure must amount to the full
equivalent of the wrongful act or of the effects of the act
on the injured State. Rather, it was intended to put a
brake on the injured State's reaction. It should also be
couched in sufficiently flexible terms to make it rela-
tively easy to apply.

23. It had also been understood that, in defining the
test of proportionality, situations of inequality in terms
of economic power, political power, and so on, should
be borne in mind, for they might well become relevant in
some circumstances in determining the type of counter-
measures to be applied and their intensity. It had been
agreed that the commentary to the article should elabo-
rate on all those points.

24. The Drafting Committee had inserted the words
"degree of" before the word "gravity" in order to make
it clear that the text encompassed wrongful acts of vary-
ing degrees of gravity. The title remained the same as the
title proposed by the Special Rapporteur.

ARTICLE 14 (Prohibited countermeasures)

25. As to article 14, at the forty-fourth session there
had been no disagreement with the Special Rapporteur's
general approach to the question of prohibited counter-
measures or with his identification of the broad areas
where non-compliance with applicable norms by way of
countermeasures should not be permissible. In the light
of the discussion in plenary, the Drafting Committee had
therefore been faced with a twofold task, namely, to de-
fine precisely the limits beyond which, in each of the
areas identified by the Special Rapporteur, an injured
State was precluded from taking countermeasures, and to
structure the article in such a way as to avoid undesirable
a contrario interpretations.

26. The introductory phrase proposed by the Special
Rapporteur had not posed any problem and had been left
unchanged. Subparagraph (a) prohibited resort, by way
of countermeasure, to the threat or use of force. The ref-
erence to the threat or use of force had been followed in
the Special Rapporteur's formulation by the phrase "in
contravention of Article 2, paragraph 4, of the Charter of
the United Nations". The Drafting Committee had re-
placed that phrase by the words "as prohibited by the
Charter of the United Nations", which it considered an
improvement over the original formula in two respects.
First, it took account of the fact that Article 2, para-
graph 4, was not the only provision of the Charter to
bear in mind in defining the scope of the prohibition of
the use or threat of force, since the Charter allowed for
the use of force as authorized by the United Nations and
also in the exercise of the right of individual or collec-
tive self-defence under Article 51. Some members had
pointed out that those exceptions would come into play
only in relation to delinquencies qualified as crimes un-
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der article 19 of part I12 of the draft and might therefore
not be relevant in the present context. However, the
Drafting Committee had been generally agreed that, by
merely referring to Article 2, paragraph 4, of the Charter,
subparagraph (a) would incorrectly reflect the content of
the Charter's prohibition of the threat or use of force.
The Drafting Committee had therefore opted for a gen-
eral reference to the Charter. A second advantage was
that the formula took account of the fact that the prohibi-
tion of the threat or use of force, while it was contained
in the Charter, formed part of general international law
and had been characterized by ICJ as a norm of custom-
ary international law. The Charter was thus mentioned as
one source, but not the exclusive source, of the prohibi-
tion in question.

27. Subparagraph (b) of article 14 corresponded to
paragraph 2 of the article proposed by the Special Rap-
porteur. In plenary, it had been widely agreed that ex-
treme economic and political coercion could have conse-
quences as serious as those arising from the use of armed
force and that the concern underlying paragraph 2 of the
Special Rapporteur's text had therefore deserved to be
reflected in article 14. As formulated by the Special Rap-
porteur, however, paragraph 2 had sought to clarify the
meaning of the term "force", as used in Article 2, para-
graph 4, of the Charter of the United Nations, and many
members had taken the view that the Commission would
be ill-advised to try to interpret the Charter or to get into
the controversial question of whether the term "force",
as used in Article 2, paragraph 4, meant exclusively
armed force or encompassed other forms of unlawful co-
ercion. Against that background, the Drafting Committee
had decided to base itself on subparagraph (b) of arti-
cle 14, as originally proposed by the Special Rapporteur,
which had read: "any other conduct susceptible of en-
dangering the territorial integrity or political independ-
ence of the State against which it is taken".14 Neverthe-
less, the members of the Drafting Committee had on the
whole considered that the text had been couched in ex-
cessively broad terms, amounting, in effect, to a quasi-
prohibition of countermeasures. The Drafting Committee
had therefore restricted the scope of the subparagraph in
two ways. It had first replaced the all-embracing concept
of "conduct" by the narrow concept of "extreme eco-
nomic or political coercion" and had furthermore re-
placed the phrase "susceptible of", which brought
within the ambit of the paragraph any conduct capable of
remotely and unintentionally endangering the territorial
integrity or political independence of the State, by the
term "designed" which denoted a hostile or punitive in-
tent.

28. As to subparagraph (c) concerning the norms of
diplomatic law, a fundamental concept which had been
raised was that of the relationship between article 14 and
article 2 of part 2, as adopted in 1983.15 Concern had
been expressed that, by strengthening the specific rules
of the 1961 Vienna Convention on Diplomatic Relations

12 For the texts of articles 1 to 35 of part 1, provisionally adopted
on first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

13 See footnote 5 above.
14See Yearbook... 1992, vol. I, 2277th meeting, p. 151, foot-

note 9.
15 For the text, see Yearbook... 1983, vol. II (Part Two), p. 42.

and the 1963 Vienna Convention on Consular Relations
against countermeasures, the Commission might in ef-
fect be tampering with treaty regimes and primary
norms. The remark had also been made that it was illogi-
cal to take into consideration one treaty regime and leave
out others, such as the regime governing the law of the
sea, which contained principles no less important than
those of diplomatic law. Nevertheless, the prevailing
view in the Drafting Committee had been that certain
rules of diplomatic law had enough of a political basis
and purpose to place them beyond the scope of the re-
gime of countermeasures. More specifically, it had been
pointed out that, in situations which were, by definition,
conflictual, it was essential to keep open the channels of
diplomacy and to protect from countermeasures persons
and premises which were highly vulnerable.

29. In plenary, the formulation of the corresponding
provision in the Special Rapporteur's text, paragraph 1
(b) (ii),16 had been generally regarded as too sweeping
and the concept of "normal operation o f . . . diplomacy"
as prohibiting, in effect, all countermeasures in the dip-
lomatic field, since any such countermeasures necessar-
ily entailed some disruption in the normal conduct of
diplomatic relations. Yet, as everyone knew, measures
such as declarations of persona non grata, the severance
or suspension of diplomatic relations and the recall of
ambassadors were widely and effectively used as retali-
atory measures.

30. The Drafting Committee had therefore limited the
scope of the text proposed by the Special Rapporteur by
focusing not on the normal operation of diplomacy, but
on the inviolability of persons, premises, archives and
documents. The Drafting Committee had thought it ap-
propriate to extend the scope of the provision to consular
agents and premises because they, too, were prime tar-
gets in situations of inter-State tension. That, however,
did not imply any equation between the diplomatic and
consular regimes, which were different. Indeed, the un-
derstanding was that consular agents, premises, archives
and documents were protected to the extent that they en-
joyed inviolability under the relevant rules of interna-
tional law.

31. On the other hand, the Drafting Committee had
eliminated the reference to multilateral diplomacy,
which was unnecessary because representatives to inter-
national organizations were covered by the reference to
diplomatic agents and inappropriate because no retali-
atory step taken by a host State to the detriment of offi-
cials of international organizations could ever qualify as
a countermeasure, for it would involve non-compliance
not with an obligation towards the wrongdoing State, but
with an obligation to a third party, namely, the interna-
tional organization concerned.

32. Subparagraph (d) dealt with countermeasures not
in conformity with rules on the protection of human
rights. In plenary, the basic approach suggested by the
Special Rapporteur had commanded general agreement,
subject, however, to defining with more precision the
threshold beyond which each State was allowed to dero-
gate from human rights by way of countermeasures. The
Drafting Committee had considered that the phrase "is

16 See footnote 5 above.
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not in conformity" duplicated the idea of prohibition
which was the essence of article 14 and had therefore re-
placed it by the more appropriate expression "derogate
from". The other change made by the Drafting Commit-
tee was the characterization of those human rights which
were, so to speak, off limits for countermeasures. The
Special Rapporteur had explained in plenary that, in us-
ing the expression "fundamental human rights", he had
not intended to reinterpret Article 1, paragraph 3, of the
Charter of the United Nations, but had merely tried to re-
strict the scope of the text to the "core" of human rights
to be protected against countermeasures. To convey the
Special Rapporteur's intention, the Drafting Committee,
drawing on the judgment of ICJ in the Barcelona Trac-
tion, Light and Power Company, Limited case,17 had
used the phrase "basic human rights". The intention of
that phrase was to prohibit any infringement of the right
of every individual to life, liberty and security of person.
Also prohibited were infringements of the rules of the
humanitarian law on the protection of war victims and
massive violations of human rights, particularly in the
form of racial discrimination. An important factor to be
taken into consideration in determining the lawfulness of
a countermeasure derogating from basic human rights
was the requirement that countermeasures should remain
essentially a matter between States and have minimal ef-
fects on private individuals lest they might amount to
collective punishment.

33. The last subparagraph of article 14, namely, sub-
paragraph (e) corresponded to paragraph 1 (b) (iii) of the
Special Rapporteur's text18 and prohibited resort, by way
of countermeasure, to conduct in contravention of a per-
emptory norm of international law. In plenary, some
members had questioned the need for such a prohibition
in view of the fact that the rules of jus cogens were, by
definition, rules which might not be derogated from, by
way of countermeasures or otherwise. The prevailing
view had been that a reference to jus cogens, a concept
which varied with the passage of time, would ensure
automatic adjustment of the instrument being elaborated,
in keeping with changes in international legal thinking.
The Special Rapporteur's text had one drawback. By sin-
gling out the prohibition of the threat or use of force—a
rule of jus cogens par excellence—and then referring in
general terms to the peremptory norms of international
law, it had given the impression that that prohibition did
not form part of jus cogens. Subparagraph (e) as pro-
posed by the Drafting Committee remedied that prob-
lem. It did not attempt to decide which, among the types
of conduct described in subparagraphs (a) to (d), would
depart from peremptory norms of international law, but
clearly indicated that at least some of those types of con-
duct, first and foremost the threat or use of force, were in
contravention of jus cogens.

34. Paragraph 1 (b) (iv) of the Special Rapporteur's
text19 on countermeasures affecting the rights of third
States had been unlimited and the issue was now dealt
with in paragraph 2 of article 11. "Prohibited counter-
measures" was the title of article 14 proposed by the
Special Rapporteur.

17 Judgment of 5 February 1970,1.C.J. Reports 1970, p. 3.
18 See footnote 5 above.
19 Ibid.

35. Lastly, the Drafting Committee had not had time to
consider article 5 bis referred to it at the forty-fourth ses-
sion.20

36. The CHAIRMAN suggested that the Commission
should take note of the report of the Drafting Committee
and wait until its following session to take a decision on
the draft articles, once it had considered the commentar-
ies to the draft articles which would be submitted by the
Special Rapporteur.

37. Mr. YANKOV thanked the Chairman of the Draft-
ing Committee for the excellent, complete, thorough and
accurate report he had submitted on the Committee's
work at the current session, which provided relevant
commentary on the substance and form of the articles
and showed the various stages each one had gone
through, from the text proposed by the Special Rappor-
teur to the text adopted by the Drafting Committee. That
work might in fact provide the basis for the actual com-
mentaries to the draft articles. In any case, that proved
that the Commission had been right to allocate more
time to the work of the Drafting Committee.

38. Up until its forty-fourth session, the Commission
had been in the habit of coming to a decision on the draft
articles and commentaries immediately after they were
adopted by the Drafting Committee. Since then, a new
procedure appeared to have developed, namely, that the
commentaries were not submitted until the following
session and, consequently, one year went by between the
adoption of a text by the Drafting Committee and its
adoption by the Commission. Since a new practice had
come into being, some thought should be given to all its
consequences. In particular, the Special Rapporteur
should be required to take fuller account of the report
submitted by the Drafting Committee at the preceding
session, from the point of view of both substance and the
interpretation and development of the various provisions.
The commentaries submitted at the current session did
not give the impression that that had been done. In par-
ticular, the commentaries seemed to attach too much im-
portance to doctrine instead of explaining why a certain
expression had been used or a certain provision adopted.
Although the importance of doctrine should not be mini-
mized in any way, it could not take precedence over the
implementation of the law and the way the problem was
understood at the present time.

39. Mr. KOROMA said he regretted that the Commis-
sion would not be able, in plenary, to consider the draft
articles adopted by the Drafting Committee. In the first
place, the question involved was the very important one
of countermeasures. Secondly, experience had shown
that anything the Commission produced, even provision-
ally, came into the public domain and ran the risk of be-
ing taken for a finished product. It would therefore be
better to follow Mr. Yankov's suggestion and go back to
the previous practice of considering draft articles the
same year that they were adopted by the Drafting Com-
mittee.

40. Mr. CALERO RODRIGUES said he agreed with
the speakers who did not think that it was wise for the
Commission to consider draft articles one year after they
had been adopted by the Drafting Committee. The rea-

20 Ibid.
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son for the time-lag was the need to have the commen-
taries to the articles, but that need had not actually been
proved. The Commission could perfectly well work on
preliminary commentaries, since, in any case, the final
commentaries could affect only the articles adopted by
the Commission itself and not those produced by the
Drafting Committee. The Commission might therefore
consider the draft articles on the basis of the text of those
articles and the report of the Chairman of the Drafting
Committee. In addition, the new practice introduced at
the preceding session might give rise to problems at the
end of the Commission's term of office, since its mem-
bership would change between the adoption of the draft
articles by the Drafting Committee and their adoption by
the Commission itself.

41. Mr. BENNOUNA noted that the term "peremp-
tory" in article 14, subparagraph (e), should be trans-
lated in French as imperative, not as obligatoire. With
regard to the draft articles as a whole, he agreed with Mr.
Calero Rodrigues that the Commission might adopt the
texts without waiting for the commentaries. Not doing so
would give the impression that the Commission had pro-
duced less, whereas it had allocated two weeks of inten-
sive work to the Drafting Committee in order to produce
more. It had also committed itself to completing its work
on the topic during its current term of office. In any
event, only article 12 gave rise to problems and con-
tained passages in square brackets; the Commission
might therefore postpone the consideration of only that
draft article until the following year and come to an im-
mediate decision on the others.

42. Mr. VERESHCHETIN said he agreed with Mr.
Yankov that the commentaries to the draft articles
should be broadly based on the Drafting Committee's re-
port and reflect its discussions. The Commission was in
fact planning to prepare guidelines on the preparation of
commentaries at its next session and it would be highly
desirable for it to include Mr. Yankov's proposal.

43. He was, however, not convinced that it was wise to
refer draft articles to the Sixth Committee without com-
mentaries. One solution might be to replace the com-
mentaries by the report of the Drafting Committee, in
which case the report should be attached in an annex.

44. The CHAIRMAN said that, if the Commission did
the same as the previous year, the Chairman of the Com-
mission would, when reporting to the Sixth Committee,
inform delegations that the text of the draft articles
adopted by the Drafting Committee and the report of the
Committee were available to them for information pur-
poses, but that they could, of course, not discuss them.

45. Mr. SHI noted that article 20 of the statute of the
Commission provided that the "Commission shall pre-
pare its drafts in the form of articles and shall submit
them to the General Assembly together with a commen-
tary . . .". Thus, no text, not even one adopted by the
Commission, could be submitted to the Sixth Committee
without its commentary. As to Mr. Bennouna's fears
about the Commission's productivity, the Commission
had to produce, at its current session, the report of the
Working Group on a draft statute for an international
criminal court, a subject that was of the greatest interest
to the General Assembly. He was therefore in favour of

postponing the consideration of the draft articles in ple-
nary until the following year.

46. Mr. PAMBOU-TCHIVOUNDA said that he un-
derstood both Mr. Bennouna's and Mr. Shi's arguments,
but feared that letting the draft articles "lie fallow" for a
year would affect the importance the Commission at-
tached to the question of countermeasures. Without go-
ing so far as to adopt the draft articles and submit them
to the Sixth Committee, the Commission might adopt the
in-between approach of considering the text adopted by
the Drafting Committee and including the debate in the
summary record of the meeting.

47. Mr. VILLAGRAN KRAMER noted that Mr. Ben-
nouna had made a specific proposal that only the consid-
eration of the article that involved problems, namely, ar-
ticle 12 should be postponed until the following session.

48. The CHAIRMAN read out article 20 of the statute
of the Commission and said that it seemed perfectly
clear: all draft articles submitted to the Sixth Committee
must be accompanied by commentaries.

49. Mr. BENNOUNA said that he would not insist that
the Commission should come to a decision on his pro-
posal, although he did not feel that the interpretation of
article 20 of the statute given by the Chairman and Mr.
Shi was the only one possible. The Commission had be-
fore it several draft articles on a topic that was in the
course of being considered and not the entire set of draft
articles on that topic. In any event, at its next session, the
Commission should think about going back to the only
logical practice, namely, as soon as the Drafting Com-
mittee had adopted a text, the Commission should con-
sider it and adopt it at that same session and submit it to
the General Assembly together with a commentary.

50. Mr. TOMUSCHAT said he realized that the draft-
ing of commentaries was a heavy burden for the special
rapporteurs and very time-consuming, but the task did
not appear to be absolutely impossible. The discussion
was showing that the Commission did not wish to con-
tinue having a time-lag between the adoption of texts by
the Drafting Committee and their adoption by the Com-
mission, especially if delegations to the Sixth Committee
would have the text of the draft articles available and
might therefore consider them without necessarily realiz-
ing that they did not have the Commission's imprimatur.

51. The CHAIRMAN said that, at the previous session
of the General Assembly, the Sixth Committee had not
considered any draft articles that had not previously been
adopted by the Commission.

52. Mr. ROSENSTOCK said that the Commission was
not bound to adopt the draft articles at all costs, even
without commentaries, especially since it had no reason
to be ashamed of its record. Generally speaking, it was
better for draft articles to be adopted the same year by
both the Commission and the Drafting Committee, but
that rule could stand an exception from time to time,
provided that the exception did not become the rule. The
problem should be seen in the broader context of the
Commission's working methods, and it had to be deter-
mined how special rapporteurs might be given a reason-
able length of time to prepare commentaries worthy of
the name without the Commission having to wait for the
following session.



2318th meeting—13 July 1993 147

53. Mr. YANKOV requested that the report of the
Drafting Committee should be reproduced in extenso in
the summary record of the meeting.

54. The CHAIRMAN said that, in his understanding,
the debate that had just taken place indicated that the
Commission wished to take note of the Drafting Com-
mittee's report (A/CN.4/L.480 and Add.l) and to post-
pone the adoption of the draft articles contained therein
until the next session.

It was so decided.

International liability for injurious consequences
arising out of acts not prohibited by international
law (concluded)* (A/CN.4/446, sect. D, A/CN.4/
450)21 (A/CN.4/L.487)

[Agenda item 5]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

55. The CHAIRMAN, speaking as Special Rapporteur
on the topic of international liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law, said that, although both the draft articles on
State responsibility and the draft articles proposed by the
Drafting Committee in the report under consideration
(A/CN.4/L.487) were not accompanied by commentar-
ies, the reasons for the lack of commentary were differ-
ent in each case. He had not drafted commentaries, not
because of lack of time or willingness, but because of the
particular features of the chapter on prevention and in or-
der to take account of the views of the members of the
Commission who had stated that they preferred to have a
general view of the articles on prevention before adopt-
ing them. He would submit commentaries at the next
session if the Drafting Committee had completed its con-
sideration of the articles on prevention.

56. Mr. MIKULKA (Chairman of the Drafting Com-
mittee), introducing the report of the Drafting Commit-
tee, noted that the Commission had decided at its forty-
fourth session to approach the topic step by step and to
consider, first, articles dealing with preventive measures
for activities with a risk of transboundary harm.22 When
the Commission had referred articles 10 to 20 bis to the
Drafting Committee at the current session, it had indi-
cated that the Drafting Committee, with the help of the
Special Rapporteur, could play a role that went beyond a
simple drafting exercise. It could consider the scheme of
the new articles and then begin actual drafting.

57. With that understanding, the Drafting Committee
had first considered the general scheme of the draft. For
that purpose, it had considered all the articles before it,
namely, articles 1 to 5 (General provisions) and 6 to 10
(Principles),23 as well as articles 11 to 20 bis (Preven-

tion) proposed by the Special Rapporteur in his ninth re-
port (A/CN.4/450). It had concluded that, in order for the
articles on prevention to be independent and coherent,
there should be, above all, an article on the scope, defin-
ing the activities to which preventive measures applied.
Then, the three terms that were essential to the formula-
tion of a working hypothesis should be defined; those
terms were "risk of causing significant transboundary
harm", "transboundary harm" and "State of origin".
The Drafting Committee had therefore worked on arti-
cle 1 (Scope of the present articles) and article 2 (Use of
terms) and had then moved on to the consideration of the
articles on preventive measures.

58. The titles and texts of articles 1, 2, 11, 12 and 14 as
adopted by the Drafting Committee read as follows:

Article 1. Scope of the present articles

The present articles apply to activities not prohibited by inter-
national law and carried out in the territory or otherwise under
the jurisdiction or control of a State which create a risk of causing
significant transboundary harm through their physical conse-
quences.

Article 2. Use of terms

For the purposes of the present articles:

(a) "risk of causing significant transboundary h a r m " encom-
passes a low probability of causing disastrous harm and a high
probability of causing other significant harm;

(b) "transboundary h a r m " means harm caused in the terri-
tory of or in places under the jurisdiction or control of a State
other than the State of origin, whether or not the States concerned
share a common border;

(c) "State of origin" means the State in the territory or other-
wise under the jurisdiction or control of which the activities re-
ferred to in article 1 are carried out.

Article 11. Prior authorization

States shall ensure that activities referred to in article 1 are not
carried out in their territory or otherwise under their jurisdiction
or control without their prior authorization. Such authorization
shall also be required when a major change in the activity is
planned.

Article 12. Risk assessment

Before taking a decision to authorize an activity referred to in
article 1, a State shall ensure that an assessment is undertaken of
the risk of the activity causing significant transboundary harm.
Such an assessment shall include an evaluation of the possible im-
pact of that activity on persons or property as well as on the envi-
ronment of other States.

* Resumed from the 2306th meeting.
21 Reproduced in Yearbook... 1993, vol. II (Part One).
22 See Yearbook... 1992, vol. II (Part Two), p. 51 , paras. 345-346.
23 For the texts of draft articles 1 to 10, see Yearbook . . . 1990,

vol. II (Part One), pp. 105-106, document A/CN.4/428 and Add.l , annex.

Article 14. Measures to minimize the risk

States shall take legislative, administrative or other actions to
ensure that all necessary measures are adopted to minimize the
risk of transboundary harm of activities referred to in article 1.
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ARTICLE 1 (Scope of the present articles)

59. According to the Drafting Committee, article 1,
which defined the scope of the articles only for the pur-
poses of the preventive measures, did not define the
scope of all of the articles, but only those that dealt with
prevention of transboundary harm. The Committee had
benefited from the work done by the Drafting Commit-
tee on article 1 at the previous session. That text had not
been adopted by the Drafting Committee, at the time, but
had already incorporated a number of points that had
been raised and discussed and had therefore provided the
Drafting Committee with a good working document for
its work at the current session.

60. Article 1 limited the scope of the articles to activ-
ities not prohibited by international law and carried out
in the territory or otherwise under the jurisdiction or
control of a State which created a risk of causing signifi-
cant transboundary harm through their physical conse-
quences. That definition of scope, which was limited to
preventive measures, introduced four criteria.

61. The first criterion referred to the title of the topic:
the articles applied to "activities not prohibited by inter-
national law". It had been the view of the Drafting Com-
mittee that that critical element of the topic, although al-
ready indicated in the title of the topic, should be
incorporated in the article on the scope. That criterion
was also crucial in making the distinction between the
articles of the topic under review and those of the topic
of State responsibility for wrongful acts. Some members
of the Drafting Committee had been of the opinion that it
would be more prudent not to mention that criterion in
article 1, arguing that the distinction between a wrongful
act and an activity not prohibited by international law
was not always so clear-cut and, in some cases, was a
matter of a threshold of harm. In their view, preventive
measures should be couched in general terms applicable
to any activity. That view had not been accepted by the
majority of the members of the Drafting Committee,
who had believed that an article on the scope of such a
general nature would blur the distinction between the
two topics and contribute to theoretical confusion. In
their view, it was clear that those articles were without
prejudice to transboundary harm which might be caused
by wrongful acts.

62. The second criterion was that the activities to
which preventive measures were applicable were "car-
ried out in the territory or otherwise under the jurisdic-
tion or control of a State". Three concepts were used in
that criterion, "territory", "jurisdiction" and "con-
trol". The Drafting Committee had been aware that the
expression "jurisdiction or control of a State" was a
more commonly used formula in some instruments (for
example, in principle 21 of the Stockholm Declaration,24

the 1982 United Nations Convention on the Law of the
Sea, the 1972 Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other Matter, and
principle 2 of the Rio Declaration on Environment and
Development25), but it had preferred to mention the con-

24 Report of the United Nations Conference on the Human Environ-
ment, Stockholm, 5-16 June 1972 (United Nations publication, Sales
No. E.73.II.A.14 and corrigendum), part one, chap. I.

25A/CONF.151/26/Rev.l (Vol. I) (United Nations publication,
Sales No. E.93.I.8 and corrigendum), p. 3.

cept of "territory" as well in order to emphasize the ter-
ritorial link between activities under the articles and a
State. The most typical scenario covered by the articles
was an activity undertaken within the territory of a State
with some extraterritorial injurious impact on States. The
territorial link was therefore a dominant factor.

63. Another reason for mentioning the term "terri-
tory" stemmed from concerns expressed in the Drafting
Committee at both the current and the preceding sessions
over some uncertainty in contemporary international law
about the extent to which a State might exercise extrater-
ritorial jurisdiction in respect of certain activities. More-
over, because multinational corporations operated under
several jurisdictions for different purposes, the practical
question had been how to draft that article so as to mini-
mize ambiguity. The Drafting Committee had felt that
territorial jurisdiction should be the dominant criterion.
Consequently, when an activity occurred within the terri-
tory of a State, that State must comply with its obliga-
tions to take preventive measures. Territory was there-
fore decisive evidence of jurisdiction. Consequently, in
cases of competing jurisdictions over an activity covered
in the articles, the territorially-based jurisdiction pre-
vailed. He drew attention to the fact that the words "or
otherwise" after the word "territory" were intended to
signify the special relation of the concept "territory" to
the concept "jurisdiction or control". In cases where ju-
risdiction was not territorially based, jurisdiction was de-
termined in accordance with the relevant principles of
international law.

64. The three concepts called for a few brief observa-
tions. The expression "territory" referred to areas over
which a State exercised its sovereign authority.

65. The expression "jurisdiction" was intended to
cover, in addition to the activities being undertaken
within the territory of a State, activities over which a
State was authorized under international law to exercise
its competence and authority. For example, under inter-
national law, a State might in certain circumstances exer-
cise jurisdiction over activities in what might be called
the "global commons", such as the high seas or outer
space, or activities in another State, for example, as a
caretaker in a Trust or Non-Self-Governing Territory.

66. The concept of "control" was intended to cover
situations in which a State was exercising de facto juris-
diction even though it lacked jurisdiction de jure under
international law, as in cases of intervention, occupation
and annexation which had not been recognized under in-
ternational law. In such cases, international law did not
recognize the jurisdiction of another State over the occu-
pied or annexed territory, but attached certain legal con-
sequences to the effective control of the occupying
Power.

67. The third criterion was that activities covered in
the articles must create a "risk of causing significant
transboundary harm". The element of risk was intended
to limit the scope of the articles, at the current stage of
the work, to activities with risk and, consequently, ex-
cluded from their scope activities which in fact caused
transboundary harm in their normal operation, such as
creeping pollution. The words "significant transbound-
ary harm" were intended to exclude activities which
caused harm only in the territory of the State within
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which the activity was undertaken or those activities
which harmed the "global commons", but did not harm
any other State. The phrase "risk of causing significant
transboundary harm" should be taken as a single term,
as it was defined in article 2.

68. The fourth criterion was that the significant trans-
boundary harm must have been caused by the "physical
consequences" of such activities. The Commission had
agreed long ago that, in order to bring the topic within a
manageable scope, it should exclude transboundary harm
which might be caused by State policies in economic,
monetary, socio-economic or similar fields. The Drafting
Committee had felt that the most effective way of limit-
ing the scope of the articles, as had been indicated many
times during the debate in the Commission, was to re-
quire that those activities should have transboundary
physical consequences which in turn resulted in signifi-
cant harm.

69. To conclude his discussion of article 1, he repeated
that its title was to be understood as applying only to
those articles dealing with obligations to take preventive
measures.

ARTICLE 2 (Use of terms)

70. As to article 2, he said that two versions had been
referred to the Drafting Committee in 1988 and 1989.26

However, the Drafting Committee had considered that
only those terms essential for dealing with the articles on
prevention should be defined for the time being. Those
terms were: "risk of causing significant transboundary
harm'', ' 'transboundary harm'' and ' 'State of origin''.

71. Subparagraph (a) defined the concept of "risk of
causing significant transboundary harm" as encompass-
ing a low probability of causing disastrous harm and a
high probability of causing other significant harm. The
Committee had felt that, instead of defining separately
the concepts of "risk" and "harm", it was more appro-
priate to define the term "risk of causing significant
transboundary harm" because of the interrelationship
between risk and harm and the particular meaning of the
adjective "significant" for both of them.

72. For the purposes of the articles under review,
"risk" referred to the combined effect of the probability
of the occurrence of an accident and the magnitude of its
injurious impact. It was therefore the combined effect of
those two elements that set the threshold: the combined
effect should reach a level that was deemed significant.
The Drafting Committee had been of the view that the
obligations of prevention imposed on States should be
not only reasonable, but also carry some limits, given the
fact that the activities under discussion were not prohib-
ited by international law and that the task was to strike a
balance between the interests of the States concerned.

73. The Drafting Committee had drawn inspiration
from the definition of risk contained in the Code of Con-
duct on Accidental Pollution of Transboundary Inland
Waters.27 Under section I (/), of the Code of Conduct,
"risk means the combined effect of the probability of

26 See 2300th meeting, footnote 18.
27E/ECE/1225-ECE/ENVWA/16 (United Nations publication,

Sales No. E.90.II.E.28).

occurrence of an undesirable event and its magnitude''.
However, since the draft articles under review applied to
a much wider range of activities than those covered by
the Code of Conduct, the definition adopted by the
Drafting Committee allowed for a spectrum of possibilit-
ies ranging from a low probability of causing disastrous
harm, which was characteristic of ultra-hazardous activ-
ities, to a high probability of causing other significant
harm. Obviously, in all cases, the combined effects must
be "significant". The word "encompasses" in article 2,
subparagraph (a), was intended to highlight the fact that
the spectrum of activities covered was limited and did
not, for example, include activities where there was a
low probability of causing significant transboundary
harm.

74. With regard to the meaning of the word ' 'signifi-
cant", the Drafting Committee had been aware that it
was not without ambiguity and that "significance" had
to be determined in each specific case. The commentary
to the article might explain how that adjective should be
understood, bearing in mind the definitions in the draft
articles on the law of the non-navigational uses of inter-
national watercourses, if the Commission decided to use
the same adjective in that context. In any case, it was the
view of the Drafting Committee that "significant" was
something more than "measurable", but less than "seri-
ous" or "substantial".

75. Subparagraph (b) defined "transboundary harm"
as meaning harm caused in the territory of or in places
under the jurisdiction or control of a State other than the
State of origin, whether or not the States concerned
shared a common border. The definition was self-
explanatory and made it clear that the articles did not ap-
ply to circumstances where the injurious impact of an ac-
tivity affected the "global commons". They did, how-
ever, cover activities conducted under the jurisdiction or
control of a State, for example on the high seas, with ef-
fects in the territory of another State or in places under
its jurisdiction or control or, conversely, activities con-
ducted in the territory of a State with injurious conse-
quences on, for example, the ships of another State on
the high seas. The various possibilities would be ex-
plained more thoroughly in the commentary to the arti-
cle.

76. At the request of some members of the Drafting
Committee, he drew attention to the concerns they had
expressed that the scope of the articles was unnecessarily
narrow and consequently did not encompass the protec-
tion of the "global commons".

77. Subparagraph (c) defined "State of origin" as the
State in the territory or otherwise under the jurisdiction
or control of which the activities referred to in article 1
were carried out. The definition was self-explanatory.

78. It went without saying that article 2 was not com-
plete. As the Drafting Committee progressed, there
would probably be more terms to be defined.

79. Turning to the articles on prevention, he recalled
that one view that had been particularly emphasized by
the Special Rapporteur in his ninth report and generally
supported by the members was that the obligations im-
posed on States in the articles on preventive measures
were primarily obligations of due diligence. The articles
dealing with preventive measures identified, to the ex-
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tent possible, the content of the obligation of due dili-
gence, so as to guide States in meeting such obligations,
provide a common ground for them to negotiate with
each other and possibly guide decision-makers called
upon to settle disputes.

ARTICLE 11 (Prior authorization)

80. The content of article 11, which imposed an obli-
gation on States to ensure that activities having a risk of
causing significant transboundary harm were not under-
taken in their territory or otherwise under their jurisdic-
tion or control without their prior authorization, was the
same as that originally proposed by the Special Rappor-
teur.28 However, some drafting changes had been made
in order to state the purpose of the article more clearly.
The Drafting Committee had felt that the phrase "shall
ensure" was stronger than the phrase "shall require",
which had been used in the draft article proposed by the
Special Rapporteur. The word "authorization" meant
granting permission, the form of which was left to
States. A State would therefore necessarily be aware that
an activity referred to in article 1 was taking place under
its authority and that it should take the other measures
indicated in the articles.

81. The formula "in their territory or otherwise under
their jurisdiction or control" was taken from article 1 for
consistency. The words "activities referred to in arti-
cle 1" was shorthand for activities with a risk of causing
significant transboundary harm.

82. The second sentence of article 11 contemplated
situations where a major change was proposed in the
conduct of any activity that was otherwise innocuous,
but was transformed as a result of that change into an ac-
tivity that created a risk of causing significant trans-
boundary harm. Such a change would also require prior
authorization by States. The title of the article was
"Prior authorization", as proposed by the Special Rap-
porteur.

ARTICLE 12 (Risk assessment)

83. The content of article 12 was similar to that pro-
posed by the Special Rapporteur in his ninth report. Be-
fore granting authorization to operators to undertake ac-
tivities referred to in article 1, a State should ensure that
an assessment was undertaken of the risk of the activity
causing significant transboundary harm. That assessment
enabled the State to determine what risk was involved in
the activity and what preventive measures it should take.
It had been the Drafting Committee's view that, since
the articles were designed to have global application,
they should not be too detailed, but should contain the
minimum necessary for clarity.

84. The question of who should conduct the assess-
ment was left to the State. Such an assessment was nor-
mally conducted by the operators themselves observing
certain guidelines set by the State. The evaluation of
such assessments was normally done by Government de-
partments or agencies. Those were matters within the
purview of internal legislation. The article did require,

28 See Yearbook... 1992, vol. II (Part Two), p. 45, footnote 100.

however, that the assessment should include an evalu-
ation of the possible impact of the activity concerned on
persons or property, as well as on the environment of
other States. That requirement had been considered nec-
essary to clarify the first sentence. That was because the
State of origin would have to transmit the risk assess-
ment to the States that were in jeopardy of suffering
harm by it and those States would need to know what
possible harmful effects that activity might have on them
and the probabilities of the occurrence of the harm.

85. However, it was clear that the article did not oblige
States to require risk assessment for any activity being
undertaken within their territory or otherwise under their
jurisdiction or control. As to which activities should
have risk assessments, the prevailing view in the Draft-
ing Committee had been that activities falling within the
scope of the draft articles had some general characteris-
tics that were easily identifiable and could provide some
indication to States. For example, the source of energy
used in an activity, the material produced, the substances
used in production, the location of the activity and its
proximity to the border area, and so on, might provide
some useful assessment criteria. There was also the pos-
sibility that, during the course of an activity, a State
might recognize that the activity fell within the purview
of the articles: it should then follow the procedures en-
visaged in them. The Special Rapporteur had explained
that a provision might be inserted, for example, in arti-
cle 2 (Use of terms), listing and describing in more detail
the characteristics of activities falling within the scope of
the articles.

86. The Drafting Committee had decided to put arti-
cle 13 (Pre-existing activities) aside and come back to it
later. It dealt with the problem of activities which had
existed before the articles had come into force. Those
cases raised complex questions and the Drafting Com-
mittee had felt that it would be more efficient to attempt
first to discuss the articles dealing specifically with the
preventive measures which had to be implemented in re-
spect of new activities.

ARTICLE 14 (Measures to minimize the risk)

87. As to article 14 (Measures to minimize the risk), he
said that the Special Rapporteur, in his ninth report, had
defined prevention, in broad terms, as including meas-
ures taken prior to the occurrence of an accident (or pre-
vention ex ante) and measures taken after the occurrence
of an accident (or prevention ex post) to minimize the
extent and the magnitude of the harm. Article 14, as pro-
posed by the Special Rapporteur, reflected that broad
concept of prevention, but included two additional ele-
ments. The first was the obligation of States to make
sure that the operators used "the best available technol-
ogy". The second was the obligation of States to encour-
age operators to obtain "insurance or other financial
guarantees" enabling them to pay compensation in case
they caused harm.

88. During the discussion in the Commission, many
members had expressed a preference for the narrower
concept of prevention, namely, prevention ex ante. They
had taken the view that the measures taken after the oc-
currence of an accident to minimize the harm belonged
to the part of the articles that dealt with compensation.
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The Drafting Committee had adopted their point of view.
It had also considered that it might not be appropriate to
require a State to make certain that the operators used
the best available technology. There were problems with
that requirement: for example, who would determine
what the best available technology was and how would
that be done? The most advanced technology was not
necessarily a guarantee of safety and in addition was not
always within the means of the developing countries.
The use of proper technology was only one of the many
factors that States had to take into account in order to
minimize the risk of causing significant transboundary
harm. It was the view of the Drafting Committee that
those questions could be elaborated on in the commen-
tary, but need not be covered in the text.

89. The Drafting Committee had felt that the require-
ment of insurance should be dealt with in the section
dealing with liability and compensation. The Drafting
Committee consequently had revised the text of arti-
cle 14 as proposed by the Special Rapporteur.

90. Like the earlier articles, article 14 should be seen
in the context of an obligation of due diligence of States.
The articles were an attempt to specify, to the extent pos-
sible, the content of that obligation, which was particu-
larly clear in the present case, since States alone were di-
rectly concerned. In accordance with that article, States
were under an obligation to take unilateral measures to
minimize the risk of transboundary harm of activities re-
ferred to in article 1. Those unilateral measures included
enacting legislation and taking administrative and other
actions to ensure that all necessary measures were
adopted to minimize the risk of transboundary harm.

91. "Administrative and other actions" meant en-
forcement actions. The words "to ensure that all neces-
sary measures are adopted" had two functions. The first
was to underline the requirement that the State was
obliged to enforce its domestic laws and regulations de-
signed to minimize transboundary harm by seeing to it
that operators complied with those regulations. The sec-
ond was to stress that the obligation of the State was no
more or less than the obligation to exercise all due dili-
gence. States were obliged only to do their best to see to
it that operators complied with the rules. The word
"minimize" should be understood in that context to
mean reducing the possibility of harm to the lowest de-
gree possible. Lastly, the title of the article had been
changed to "Measures to minimize the risk", which was
closer to the content of the article.

92. The CHAIRMAN drew the attention of the mem-
bers of the Commission to a translation problem in the
Spanish and French versions of the draft articles. The
word "significant" had been translated by the words im-
portante and important, respectively. Supported by Mr.
PAMBOU-TCHIVOUNDA, he suggested that, in the
French version, the word important should be replaced
by the word sensible in all the articles in which it ap-
peared. The corresponding correction should be made in
the Spanish version.

// was so decided.

93. The CHAIRMAN thanked the Chairman of the
Drafting Committee for his excellent introduction to the
Committee's second report. If he heard no objection, he
would take it that the Commission wished to take note of

the report and postpone the adoption of the draft articles
until its next session.

It was so decided.

The meeting rose at 1.15p.m.

2319th MEETING

Wednesday, 14 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA
later: Mr. Vaclav MIKULKA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Bennouna, Mr. Calero Rodrigues, Mr. de Saram,
Mr. Fomba, Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Ma-
hiou, Mr. Pambou-Tchivounda, Mr. Razafindralambo,
Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr. Thiam, Mr.
Tomuschat, Mr. Vereshchetin, Mr. Villagran Kramer,
Mr. Yankov.

Draft report of the Commission on the work
of its forty-fifth session

1. The CHAIRMAN invited the Commission to con-
sider its draft report on the work of its forty-fifth session,
starting with chapter IV, and in particular first to con-
sider the commentaries to articles 1, 6, 6 bis, 10 and 10
bis of the draft on State responsibility.

CHAPTER IV.
and Add.1-7)

State responsibility (A/CN.4/L.484 and Corr.l

C. Draft articles of part 2 of the draft on State responsibility

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,
6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-
SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (A/CN.4/L.484/Add.2-7)

Commentary to paragraph 2 of article 1 (A/CN.4/L.484/Add.2)

Paragraph (5)

2. Mr. RAZAFINDRALAMBO, referring to the
French text, proposed that the words d'un desistement
par I'Etat Use de son droit, in the last sentence, should
be replaced by the words d'une renonciation par I'Etat
lese a son droit.

It was so agreed.

Paragraph (5), as amended, was approved.

The commentary to paragraph 2 of article 1, as
amended, was approved.

3. Mr. ROSENSTOCK observed that, at its next ses-
sion, the Commission should consider the advisability of
making the commentaries, some of which were long and
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complex, available sufficiently in advance to enable
members of the Commission to examine them properly.

Commentary to article 6 (Cessation of wrongful conduct) (A/CN.4/
L.484/Add.2)

Paragraph (1)

Paragraph (I) was approved.1

Paragraph (2)

4. Mr. PAMBOU-TCHTVOUNDA, referring to the
French text, suggested that the words sous un certain
nombre de formes in the second sentence, should be re-
placed by sous certaines formes.

5. Mr. MAHIOU said that Mr. Pambou-Tchivounda
had raised a valid point which applied to all language
versions, not just the French.
6. The CHAIRMAN suggested that it should be left to
the secretariat to make the necessary changes in all lan-
guage versions.

Paragraph (2) was approved on that understanding.

Paragraph (3)

7. Mr. PAMBOU-TCHIVOUNDA, referring to the
French text, proposed that the word formule, in the
fourth sentence, should be replaced by the word
presente.

It was so agreed.
8. Mr. TOMUSCHAT said that the third sentence of
the paragraph should be deleted: it simply was not true
that, whenever resort was had to a third-party settlement
procedure, such procedure opened at a time when the
commission of the wrongful act had "completed its cy-
cle"—whatever that might mean. For instance, where
proceedings were brought before the Court of Justice of
the European Communities under article 169 of the
Treaty establishing the European Economic Commu-
nity,2 the act which was inconsistent with that Treaty
might not even have been repealed.
9. Mr. MAHIOU said that, while he sympathized with
Mr. Tomuschat's view, he would not go so far as to de-
lete the whole sentence. It was always possible, of
course, that whenever resort was had to a third-party set-
tlement procedure, the commission of the wrongful act
continued. The point could perhaps be covered, how-
ever, in less absolute terms.
10. The CHAIRMAN suggested that the word ' 'often''
should be added after the words "such procedure".
11. Mr. TOMUSCHAT said that, in that case, the word
"necessarily", at the end of that sentence, should be re-
placed by the word "mostly".
12. Mr. BENNOUNA said that Mr. Tomuschat was
right. In particular, the reference to completion of the cy-
cle of the wrongful act made no sense and should be de-

1 After the consideration of the commentary to article 6 bis, the
Commission amended paragraph (1) of the commentary to article 6
(see paras. 39-42 below).

2 See Treaties establishing the European Communities (Luxem-
bourg, Office for Official Publications of the European Communities,
1987), p. 207.

leted. Perhaps the intention, however, was that a third-
party settlement procedure was opened when the posi-
tions of the two parties had been clearly established, pos-
sibly in the course of prior negotiations. However, that
did not necessarily mean the wrongful act had ceased for
it could, and frequently did, continue.

13. Mr. TOMUSCHAT suggested that the best course
would be to insert the word "often" before "opens at a
time" and to delete the words "in fact necessarily". In
that way, the sentence would be more in harmony with
the sentence that followed.

It was so agreed.

Paragraph (3), as amended, was approved.

Paragraph (4)

Paragraph (4) was approved.

Paragraph (5)

14. Mr. BENNOUNA proposed that the word "inor-
ganic" in the second sentence should be deleted.

It was so agreed.

Paragraph (5), as amended, was approved.

Paragraphs (6) and (7)

Paragraphs (6) and (7) were approved.

Paragraph (8)

15. Mr. RAZAFTNDRALAMBO proposed that the
words "the cessation of the wrongful conduct", in the
fifth sentence, should be replaced by "the normal appli-
cation of the primary obligation violated".

16. Mr. MAHIOU said that, while he agreed with that
proposal, he would suggest that the words "normal ap-
plication" should be replaced by "respect for the obliga-
tion violated".
17. Mr. TOMUSCHAT said that he would prefer the
original wording to stand. The point the Special Rappor-
teur had been trying to make was that reparation and ces-
sation were very similar. Deletion of the word "cessa-
tion" would divest the paragraph of its meaning.

18. The CHAIRMAN, noting that Mr. Razafindra-
lambo did not insist on his proposal, said that, if he
heard no objections, he would take it that the Commis-
sion wished the paragraph to stand as drafted.

Paragraph (8) was approved.

Paragraph (9)

Paragraph (9) was approved.

Paragraph (10)

19. Mr. TOMUSCHAT said that the De Becker case3

was very old. Many other cases had been brought on ces-
sation by virtue of the procedure provided for under arti-

3 European Court of Human Rights, Series A: Judgments and De-
cisions, 1962, Judgment of 27 March 1962 (Registry of the Court,
Council of Europe, Strasbourg, 1962).
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cles 169 and 170 of the Treaty establishing the European
Economic Community.4 In his view, therefore, a brief
reference to that instrument should be incorporated in
the commentary to demonstrate that the Commission
was aware that cessation of conduct by States which was
contrary to Community obligations had been obtained
under the terms of the Treaty.

20. The CHAIRMAN suggested that Mr. Tomuschat
should be asked to draft an appropriate form of wording
to cover that point for incorporation in the paragraph.

It was so agreed.

Paragraphs (11) and (12)

Paragraphs (11) and (12) were approved.

Paragraph (13)

21. Mr. BENNOUNA said that the subtleties intro-
duced in the commentaries made for a highly complex
text. He felt for those who would have to read them later,
and trusted that, in the future, they would be made sim-
pler. A prime example was the third sentence of the
paragraph, where, at the very least, the word "interna-
tionally" should be inserted before the words "wrongful
act of a State", to draw a distinction with wrongful acts
under national law.
22. Mr. MAHIOU said that, as the words "interna-
tional law'' already appeared at the end of the third sen-
tence, the words proposed by Mr. Bennouna were per-
haps redundant. However, the words aux yeux du droit
international, at the end of that sentence, should be re-
placed, in the French text, by au regard du droit interna-
tional.

23. Mr. BENNOUNA said that he did not believe his
proposal was redundant. In his opinion, the phrase "un-
like wrongful acts of national law", the words "the
wrongful act of a State" seemed to imply that a State
could not commit a wrongful act under internal law. The
point to be made clear was that a State could indeed
commit a wrongful act both under internal law and under
international law.
24. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to
Mr. Bennouna's proposal, as well as the amendment pro-
posed by Mr. Mahiou to the French text.

Paragraph (13), as amended, was approved.

Paragraphs (14) to (16)

Paragraphs (14) to (16) were approved.
The commentary to article 6, as amended, was ap-

proved.

Commentary to article 6 bis (Reparation) (A/CN.4/L.484/Add.3)

Paragraph (1)

25. Mr. VERESHCHETTN suggested that the words
"in cases of delicts" should be added after "interna-
tional obligation" in order to make it clear that the com-

mentary did not apply to all breaches of an international
obligation.

26. Mr. CALERO RODRIGUES said that, since the
articles would appear as a separate section on delicts,
there was no need to insert the words suggested by Mr.
Vereshchetin: the whole section applied only to delicts.
If the addition were made in paragraph (1), it would have
to be made elsewhere, thus overburdening the text.

27. Mr. KOROMA said he endorsed the point made by
Mr. Calero Rodrigues and pointed out that the Commis-
sion had not yet decided whether to treat crimes sepa-
rately from delicts. He suggested that the words "giving
reparation" should be replaced by "making reparation".

28. Mr. MAHIOU said he endorsed the points made by
Mr. Calero Rodrigues and Mr. Koroma.

29. Mr. VERESHCHETIN said that he could not really
understand the objections to his suggestion. The point
made by Mr. Calero Rodrigues was correct, but there
was no harm in making the matter clear. To judge by the
Special Rapporteur's fifth report (A/CN.4/453 and
Add. 1-3), there might never be a separate section on
crimes. The present text gave the impression that the
commentary was referring to responsibility as a whole,
but responsibility could have consequences other than
those arising from delicts. He agreed that ' 'giving repa-
ration" should be replaced by "making reparation".

30. Mr. de SARAM suggested that the phrase "by
making good" should be replaced by "by wiping out all
the consequences", a phrase that had been used in the
Chorzow Factory case (Merits).5 The Commission
should be consistent in terminology in talking about the
same point.

31. Mr. ROSENSTOCK said he endorsed the com-
ments by Mr. Calero Rodrigues and Mr. Koroma: prob-
lems could certainly be created by adding the reference
to delicts. If the Commission decided to have a separate
section on crimes, then the issue would be perfectly
clear. If not, there would be no need for the reference.
The point could only be decided once the Special Rap-
porteur's study had been completed.

32. Mr. VERESHCHETIN said that he would not in-
sist on his suggestion if the other members of the Com-
mission did not agree with it, but he was not convinced
by the arguments put forward. The articles would, of
course, have to be reviewed in the light of the completed
study and the decision as to whether to include a sepa-
rate section on crimes. In the meantime, the Commission
should make it quite clear that the articles referred only
to delicts. In paragraph (1) of the commentary to arti-
cle 6 (see A/CN.4/L.484/Add.2) the Commission had al-
ready referred to "an international delict".

33. Mr. CALERO RODRIGUES said that he under-
stood Mr. Vereshchetin's concern. The Commission
should perhaps explain the situation, either at the begin-
ning of the commentary to article 6 bis or in its report,
making it clear that draft articles 6 to 10 bis referred only
to delicts and that the legal consequences of crimes aris-

4 See footnote 2 above.

5 P.C.I.J., Series A, No. 17, Judgment No. 13 of 13 September
1928, p. 47.
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ing from violation of article 19 of part I6 would be con-
sidered at a later stage.

34. Mr. MAHIOU pointed out that the word "delict"
had been omitted from the French version of paragraph
(1) of the commentary to article 6. Mr. Vereshchetin's
concern was legitimate, but the suggestion just made by
Mr. Calero Rodrigues seemed to meet it.

35. Mr. VILLAGRAN KRAMER said that it might be
better to give the explanation at the beginning of the
commentary to article 6, paragraph (1) of which already
made it quite clear that the draft articles referred only to
delicts.

36. Mr. KOROMA said that the commentary to arti-
cle 6 already met Mr. Vereshchetin's concern, so that
there was no need for an additional reference to delicts.

37. Mr. BENNOUNA said that the issue was one of
substance, for some members of the Commission did not
agree with making a distinction between crimes and de-
licts. The whole philosophy underlying international re-
sponsibility was centred on the internationally wrongful
act. The Commission was drafting a general rule. A
crime would be an exception to the general rule since it
was an internationally wrongful act of exceptional grav-
ity, but the regimes governing delicts and crimes could
not be entirely separated.

38. Mr. VERESHCHETIN said that he supported the
suggestion made by Mr. Calero Rodrigues. Mr. Ben-
nouna's arguments had convinced him only that the
Commission must make it very clear, preferably in the
commentary, that it had not considered the consequences
arising from violations of article 19 of part 1. It could do
that regardless of the differing positions on the distinc-
tion between crimes and delicts.

39. Mr. CALERO RODRIGUES proposed that two
sentences should be inserted after the first sentence of
paragraph (1) of the commentary to article 6 (ibid.):
' 'The Commission decided to consider separately the re-
lations which may arise from international crimes as pro-
vided for in article 19 of part 1. Therefore, articles 6 to
10 bis do not apply to international crimes."

40. Mr. VERESHCHETIN said that he could accept
the first sentence, but the second sentence was not accu-
rate and might give rise to disagreement.

41. Mr. MIKULKA suggested that the second sentence
should read: "Articles 6 to 10 bis are without prejudice
to the consequences of crimes".

42. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to the
amendment proposed by Mr. Calero Rodrigues, as fur-
ther amended by Mr. Mikulka, to paragraph (1) of the
commentary to article 6 as well as the amendment pro-
posed by Mr. Koroma to paragraph (1) of the commen-
tary to article 6 bis.

Paragraph (1), of the commentary to article 6 bis, as
amended, was approved.

6 For the texts of articles 1 to 35 of part 1 provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

Paragraphs (2) and (3)

Paragraphs (2) and (3) were approved.

Paragraph (4)

43. Mr. TOMUSCHAT said that, according to the Spe-
cial Rapporteur, the right to reparation arose from the in-
jured State's express claim in that regard. In his view,
that was not accurate: while satisfaction and assurances
and guarantees of non-repetition might not be automatic,
reparation as such was a direct consequence of an inter-
nationally wrongful act. The last phrase in paragraph (4),
reading ' 'taking into account the fact that it is by a deci-
sion of the injured State that a secondary set of legal re-
lations is set in motion", should therefore be replaced by
"taking into account that some forms of reparation may
presuppose a formal request from the injured State".

44. Mr. CALERO RODRIGUES said he was not cer-
tain that such an amendment was in keeping with the
meaning of article 6 bis, which referred to the entitle-
ment of the injured State rather than to the express obli-
gation of the wrongdoing State.

45. Mr. TOMUSCHAT said that entitlement and obli-
gation were two sides of the same coin: the right of the
injured State was, at the same time, the obligation of the
wrongdoing State. The wording in article 6 bis, para-
graph 1, did not make it clear whether the right was
granted automatically or whether the injured State had to
act in order to avail itself of that right, which would not
be in accordance with the customary rules of interna-
tional law.

46. Mr. KOROMA said that he shared Mr. To-
muschat's view. The entitlement existed whether or not
the injured State decided to avail itself of that right.

47. Mr. MAHIOU said that he did not fully agree with
Mr. Tomuschat and Mr. Koroma. He pointed out that
paragraph (4) of the commentary to article 6 bis made
reference to paragraph (14) of the commentary to arti-
cle 6, which explained why article 6 was couched in
terms of an obligation. In regard to cessation, there was
clearly an obligation: the wrongdoing State was bound to
cease its wrongful act regardless of whether the injured
State so demanded. The case was different for repara-
tion: the injured State had to assert its claim to repara-
tion; if it failed to do so, the process would not be set in
motion.

48. Mr. YANKOV said that the amendment proposed
by Mr. Tomuschat would bring the commentary more
into line with customary law and practice. However, the
wording should be more precise.

49. Mr. KUSUMA-ATMADJA said that paragraph (4)
was perfectly clear and did not need to be amended. The
paragraph did not assert that the right to reparation actu-
ally arose from the injured State's claim in that regard; it
simply said that, in order to avail itself of its right, the
injured State could set in motion a secondary set of legal
relations. The right itself was a consequence of a wrong-
ful act having been committed.

50. Mr. de SARAM proposed that the text following
"of the commentary thereto," should be replaced by:
"the present article provides for the entitlement of the
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injured State to compensation and for one or more of the
forms in which such compensation can be provided".

51. Mr. TOMUSCHAT, revising his earlier proposal,
suggested that the phrase "a secondary set of legal rela-
tions is set in motion", at the end of the paragraph,
should be replaced by "the process of implementing this
right in its different forms is set in motion". The rest of
the paragraph would remain as it stood.

It was so agreed.

Paragraph (4), as amended, was approved.

Paragraph (5)

Paragraph (5) was approved.

Paragraph (6)

52. Mr. VDLLAGRAN KRAMER said that the legal
precedents cited in the commentary should be brought
up to date. Accordingly, the express reference to the
1897 Costa Rica Packet case should be deleted from the
second footnote to the paragraph, as it hardly reflected
the development of international law on that subject.

It was so agreed.

Mr. Mikulka took the Chair.

53. Mr. YANKOV said that, according to the Commis-
sion's traditional practice, each paragraph or subpara-
graph of a particular article should be treated separately
in the commentary to the article. Paragraph (6) should be
altered to conform to that structure. The phrase ' 'Among
the various factors which may combine with the wrong-
ful act to produce the injury," in the fourth sentence,
should be deleted, since it stated the obvious; the rest of
the sentence should be retained and, in keeping with
practice, would begin a new paragraph.

54. Mr. MAHIOU said that he agreed with Mr.
Yankov's suggestion to make paragraph (6) into two
paragraphs.

55. Mr. BENNOUNA said that, the phrase "whereas,
in the absence of negligence on the part of the injured
State, the principle of restitutio in integrum would have
required return of the object in its initial condition", at
the end of the ninth sentence, should be deleted because
it was a statement of the obvious.

56. Mr. PAMBOU-TCHIVOUNDA said that he had
reservations about Mr. Bennouna's proposal. It was pos-
sible for a ship to sustain damage between the time it
was seized and the time it was returned and, in his view,
that important element was taken into consideration in
the very part of the sentence Mr. Bennouna wished to
delete.

57. Mr. BENNOUNA said that that element was in
fact taken into consideration in the part of the sentence
before his proposed deletion. The rest of the sentence
added nothing more and simply served to make an al-
ready heavy paragraph even more cumbersome.

58. Mr. TOMUSCHAT said the Commission might
wish to voice a reservation with regard to the words
"causal link theory" in the third sentence, as it had not
fully accepted all of the developments connected with
that theory.

// was so agreed.

Paragraph (6), as amended, was approved.

Paragraph (6 bis)

59. Mr. ROSENSTOCK proposed that paragraph (6
bis) should be deleted, for it seemed to have no founda-
tion. He did not recall any discussion on which it might
be based and it appeared as a confusing—and
unnecessary—addition to the commentary.

60. Mr. MAHIOU said that the idea expressed in para-
graph (6 bis) had its source in a comment made by Mr.
Sreenivasa Rao during the discussion which had at-
tracted support from several members, including him-
self. The purpose of the paragraph was to take account in
connection with the principle of full reparation of the po-
sition of developing countries with limited financial re-
sources.

61. Mr. TOMUSCHAT said he supported the proposal
to delete paragraph (6 bis). The idea underlying the para-
graph did not relate to reparation—the subject-matter of
article 6 bis—and was more akin to the question of fi-
nancial compensation. Furthermore, no explanation was
put forward, nor any reference given, in support of the
statement contained in the paragraph. Again, there was
nothing in the article itself that could justify that state-
ment.

62. Mr. AL-BAHARNA proposed that the paragraph
should be retained but that wording on the lines of "In
the view of some members . . . " should be inserted at the
beginning. In that way, it would be clear that not all the
members of the Commission were in agreement on the
matter.

63. Mr. ROSENSTOCK said that he had no objection
to that proposal, but it would no longer be suitable for
the commentary. Rather, it should appear in the Com-
mission's report, apart of course from being mentioned
in the summary records.

64. Mr. de SARAM agreed with Mr. Mahiou on the
origin of the idea contained in the paragraph as well as
with the suggestion by Mr. Al-Baharna. The idea should
be retained, but careful thought should be given to where
it was placed, for example in the Commission's report.

65. Mr. VERESHCHETESf stressed that the idea em-
bodied in the paragraph fell squarely within the subject-
matter of article 6 bis, on reparation. Paragraph (6 bis)
stated that there could be "other equitable considerations
that militate against full reparation". The issue was
therefore clearly one of reparation.

66. Mr. RAZAFINDRALAMBO said that the para-
graph did indeed deal with the subject-matter of article 6
bis, namely reparation. The problem of full reparation in
the case of States with limited financial means had been
raised during the discussion. The paragraph should
therefore be kept, specifying that it reflected the views of
only some members.

67. Mr. BENNOUNA said he agreed with Mr. Rosen-
stock. The commentary to article 6 bis should reflect the
view of the Commission as a whole. The suitable place
for a view held only by some members was in the Com-
mission's report.
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68. Mr. MAHIOU said that article 20 of the Commis-
sion's statute required it to take note of divergences of
views among writers, or in State practice. As far as the
Commission's commentaries were concerned, an effort
had always been made to avoid reflecting any disagree-
ments.
69. Mr. KOROMA proposed that the passage should
be toned down by amending the unduly short wording
"There may be other equitable considerations that mili-
tate against full reparation" to read "There may be other
equitable considerations that ought to be taken into ac-
count in providing for full reparation".

70. Mr. GUNEY said he supported that proposal but
was opposed to the suggestion to introduce any reference
to "some members".

71. Mr. BENNOUNA said any reference to "some
members" should be avoided, since the commentary
was an expression of the view of the Commission as a
whole. Nevertheless, he could accept the solution sug-
gested by Mr. Koroma.

72. Mr. AL-BAHARNA said he endorsed the wording
proposed by Mr. Koroma, which represented a more
neutral formulation. However, it should be noted that the
words, "There may be", clearly indicated that the view
expressed in the paragraph was held by only some mem-
bers.

73. Mr. ROSENSTOCK said he could accept Mr. Ko-
roma's wording, provided the word "ought" was re-
placed by "might". The use of the verb "ought" could
weaken the impact of the firm language employed in ar-
ticle 6 bis.

74. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (6 bis) with Mr. Koroma's amendment,
as sub-amended by Mr. Rosenstock.

Paragraph (6 bis), as amended, was approved.

Paragraph (6 ter)

75. Mr. ROSENSTOCK, supported by Mr. MAHIOU
and Mr. GUNEY, said that the contents of paragraph (6
ter) constituted a footnote to the articles as a whole
rather than an interpretative comment. The paragraph
should therefore be deleted and the contents transferred
to a footnote.

It was so agreed.

Paragraph (7)

76. Mr. YANKOV, supported by Mr. ROSENSTOCK,
proposed that the word "theoretically" should be de-
leted from the last sentence. It was unnecessary and con-
fusing.
77. Mr. CALERO RODRIGUES pointed out that the
word "theoretically" was used to contrast with the
words "in practice" in the first part of the sentence. Ac-
cordingly, if it was decided to delete the word "theoreti-
cally", the words "in practice" should be omitted as
well.
78. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (7) with those two changes.

Paragraph (7), as amended, was approved.

Paragraph (8)

Paragraph (8) was approved.

Paragraph (9)

79. Mr. VILLAGRAN KRAMER proposed that the
reference to "the prevailing doctrinal view" should be
removed from the first sentence. The Commission
should not give the impression that it relied exclusively
on doctrinal views for the codification of international
law. Its work was based essentially on State practice and
treaties.

80. Mr. MAHIOU asked whether the suggestion was
to omit the extensive references to the legal literature
contained in the first and second footnotes to para-
graph (9).

81. Mr. KOROMA said that the reference to doctrinal
views could be deleted, for paragraph (9) itself contained
abundant references to treaties and to State practice.

It was so agreed.

Paragraph (9) was approved.

The meeting rose at 1.05 p.m.

2320th MEETING

Thursday, 15 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr. Kabatsi,
Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Razafindra-
lambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam, Mr. To-
muschat, Mr. Vereshchetin, Mr. Villagran Kramer,
Mr. Yankov.

Draft report of the Commission on the work of its
forty-fifth session (continued)

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
and Corr.l and Add.1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,

6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-

SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

1. The CHAIRMAN said that one point was still pend-
ing with regard to the commentary to article 6, namely
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the inclusion in paragraph (10) of two sentences on the
recent jurisprudence of the European Commission of
Human Rights. An agreed text was to be submitted by
Mr. Tomuschat after consultation with the Special Rap-
porteur. He therefore invited the Commission to con-
tinue its consideration of the commentary to article 6 bis.

Commentary to article 6 bis (Reparation) (continued) (A/CN.4/
L.484/Add.3)

New paragraph (9 bis)

2. Mr. YANKOV proposed that a new paragraph,
(9 bis), should be inserted to read:

"9 bis) In substance paragraph 3 states the general
principle that the State which has committed an inter-
nationally wrongful act cannot invoke its internal law
as justification for failure to provide reparation. The
concept of reparation should be understood in the
light of paragraph 1 relating to the right of the injured
State to obtain full reparation. The wording of para-
graph 3 is modelled on article 27 of the Vienna Con-
vention on the Law of Treaties''.

3. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (9 bis), as proposed by Mr. Yankov.

Paragraph (9 bis) was approved.

Paragraph (10)

Paragraph (10) was approved.

Paragraph (11)

4. Mr. TOMUSCHAT proposed that the penultimate
sentence, which referred to the Aminoil case, should be
deleted. In his opinion, the case was quite different from
those discussed at the beginning of the paragraph and it
was not really a relevant example.

5. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the reference in no way changed the meaning of the
commentary and it was not out of place.
6. Following a brief exchange of views involving Mr.
MAHIOU and Mr. de SARAM, who were in favour of
retaining the reference to arbitration, Mr. TOMUSCHAT
withdrew his proposal.

Paragraph (11) was approved.

Paragraph (12)

Paragraph (12) was approved.

Paragraph (13)

7. Mr. YANKOV proposed that the words "at a later
stage" should be deleted.

It was so agreed.

Paragraph (13), as amended, was approved.

8. Mr. FOMBA, expressing his general position on the
commentaries, said article 20 of the Commission's stat-
ute provided that the Commission's commentaries sub-
mitted to the General Assembly should contain:

(b) Conclusions relevant to:

(i) The extent of agreement on each point in the practice of
States and in doctrine;

(ii) Divergencies and disagreements which exist, as well as
arguments invoked in favour of one or another solution.

9. In his opinion, that meant two things: first, members
of the Commission should not necessarily be better in-
formed but at least as well informed as the Special Rap-
porteur on the "legal corpus", in other words, the trea-
ties, jurisprudence and doctrine pertaining to the topic
under consideration, something that was not self-evident.
Quite often, it was the Special Rapporteur who provided
the information. Nevertheless, members could also add
to and go into greater detail on that legal corpus. He had
mentioned a number of conventions regarding African
practice on the matter of causal liability. Even though
the subject was slightly different, the Special Rapporteur
had not drawn attention to that point. When members of
the Commission gained the impression that a particular
element in jurisprudence was not topical or did not suffi-
ciently support the argument being advanced, the reason
was often quite simply that the Special Rapporteur had
not had access to the relevant information.

10. Secondly, it also meant that members should be in
a position to comment, with supporting arguments, on
the Special Rapporteur's analysis of the extent of the
agreement on each point in State practice and in doc-
trine. That was not self-evident either, and confidence
should be placed in the Special Rapporteur. Admittedly,
such confidence did not rule out the possibility of keep-
ing a check, which was important for the credibility of
the work of the Commission, but such a check should be
confined to essentials. It should relate chiefly to points
on which the Special Rapporteur expressly committed
the Commission, in other words, the passages in which,
in practice, it was said that the Commission "concludes
that", "considers that", "is of the view that", and so
on. Such formulations occurred quite often in commen-
taries relating, for example, to paragraph 2 of article 1, to
articles 6 and 6 bis, and to articles 10 and 10 bis.

11. His own views were sufficiently in agreement with
those set out in the commentaries for him to be able to
accept them as a whole.

12. Mr. TOMUSCHAT said it was regrettable that
there was no commentary on the concept of "injured
State".

13. Mr. ARANGIO-RUIZ (Special Rapporteur)
pointed out that the Commission had already adopted a
definition of "injured State" in article 5.1 That appeared
to be sufficient.

Commentary to article 10 (Satisfaction) (A/CN.4/L.484/Add.6)

Paragraphs (1) to (7)

Paragraphs (1) to (7) were approved.

1 For the text and commentary of article 5 provisionally adopted at
the thirty-seventh session, see Yearbook... 7955, vol. II (Part Two),
pp. 25 et seq.
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Paragraph (8)

14. Mr. BENNOUNA said that somewhere within the
commentary it should be emphasized that the diplomatic
practice alluded to had quite often involved a colonial-
type international situation characterized by great in-
equality between the States involved. He believed that a
statement along those lines belonged in the commentary
to the article on satisfaction.

15. The CHAIRMAN pointed out that the question of
abuses on the part of injured or allegedly injured States
was discussed in paragraph (25) of the commentary,
which specifically stated that "Powerful States have
often managed to impose on weaker offenders excuses
or humiliating forms of satisfaction . . . " . That would ap-
pear to meet Mr. Bennouna's concern.

16. Mr. ROSENSTOCK said that care should be taken
not to upset the balance of a text which had been care-
fully weighed by the Special Rapporteur, and that
changes should be kept to a minimum.

Paragraph (8) was approved.

Paragraphs (9) to (11)

Paragraphs (9) to (11) were approved.

Paragraph (12)

17. Mr. SHI said that, like some other members of the
Commission, he thought there was no reason for satis-
faction to be considered as punitive or afflictive in char-
acter. Consequently, the last two sentences of paragraph
(12) should be deleted, as should paragraphs (18) and
(21) to (23) for the same reason.

18. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the point was not a minor one. At the risk of dis-
pleasing some members, he wished to maintain the refer-
ence to the punitive character of satisfaction, for two rea-
sons. To begin with, it had to be recognized that, in
practice, States inflicted on one another "punishment"
that was sometimes violent. There was no shortage of
modern examples. Accordingly, he wondered whether
jurists could think of completely ruling out that practice
from the field of international law and whether it would
not be better to codify it.

19. Again, if the slight punishment that States inflicted
on themselves when they agreed to present their excuses
to another State were denied, he wondered how the
Commission could expect to move ahead the following
year in its work on crimes, where the punitive element
was central? The changeover from a regime of offences
to one of crimes could well become problematical.

20. Mr. SHI replied that, while it was indeed true that
some States gave others "lessons", the Commission
should not simply confine itself to codifying existing
law. It should also engage in progressive development.
From that standpoint, it did not seem advisable to attrib-
ute a punitive function to satisfaction.

21. Mr. TOMUSCHAT said he fully shared Mr. Shi's
view. He would go so far as to propose that the reference
to "exemplary damages" should be deleted and that
only the first lines of paragraph (12), up to "the injured
State" should be retained.

22. Mr. ROSENSTOCK said it would seem that para-
graph (12) was being completely misinterpreted. At no
point was it to be inferred that "punitive expeditions"
were acceptable. The Special Rapporteur was, in that
paragraph, raising a legal point that seemed important.
For his own part, he could, if necessary, agree to the de-
letion of the reference to "exemplary damages" in com-
mon law, but the last two sentences should be retained.

23. Mr. BENNOUNA said he shared Mr. Shi's view.
Neither in doctrine nor in practice was it accepted that
satisfaction was punitive in character. He was quite op-
posed to that idea, towards which the Special Rappor-
teur, on the contrary, seemed to be moving.

24. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, in looking at satisfaction as an institution in interna-
tional law, he did so both from the angle of codification
and from that of progressive development of the law. Ar-
ticle 10 sought to deal with that institution, but the arti-
cle had strictly nothing to do with punitive actions of any
kind. Such actions fell under other provisions, above all,
Article 51 of the Charter of the United Nations, concern-
ing the right of self-defence, and then article 14 as pro-
posed in 1984 by Mr. Riphagen2 and by himself at the
forty-fourth session.3 Consequently, anyone who thought
that the commentary on satisfaction reflected compla-
cency towards punitive actions was entirely wrong. Sat-
isfaction was precisely one way of offering a decent, or
less indecent, form of reparation for certain acts commit-
ted by States, and of preventing such States from being
placed in a position that would warrant possible resort to
armed force.

25. The CHAIRMAN drew attention to the proposal to
delete the last two sentences, or at least the penultimate
sentence, of the paragraph.

26. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the phrase "by distinguishing between compensa-
tory and afflictive damages" could be deleted, with the
remainder left unchanged.

27. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to the
proposal by the Special Rapporteur to delete that part of
the penultimate sentence of paragraph (12).

It was so agreed.

28. Mr. TOMUSCHAT said he would like to know
whether the notion of "exemplary damages", mentioned
in the second sentence of paragraph (12) was equivalent
to "punitive damages". The Commission was basing it-
self solely on the traditions of common law and speaking
about a concept elaborated in the context of common
law, something which was open to criticism.

29. Mr. YANKOV said that the inclusion of the ex-
pression "exemplary damages" had initially been envis-
aged at the time the article had been under consideration
in the Drafting Committee. Ultimately, the expression
had been deleted and replaced by "damages reflecting
the gravity of the infringement". He referred to the ex-

2 For the texts of draft articles 6 to 16 of part 2 referred to the
Drafting Committee, ibid., pp. 20-21, footnote 66.

3 For the texts of draft articles 5 bis and 11 to 14 of part 2 referred
to the Drafting Committee, see Yearbook... 1992, vol. II (Part Two),
footnotes 86, 56, 61, 67 and 69, respectively.
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planation he had given for that choice when he had pro-
posed the draft articles the Drafting Committee had con-
sidered at the forty-fourth session, namely:

Paragraph 2 provided an exhaustive list of the forms of satisfaction.
Subparagraphs (a) and (b) maintained forms of satisfaction proposed
by the Special Rapporteur. Subparagraph (c) dealt with what was
known in common law as "exemplary damages", in other words,
damages on an increased scale awarded to the injured party over and
above the actual loss, where the wrong done was aggravated by cir-
cumstances of violence, oppression, malice, fraud or wicked conduct
on the part of the wrongdoing party. The purpose of that type of rem-
edy was to set an example. The Drafting Committee had not used the
term "exemplary damages" because the term did not seem to have an
equivalent in other languages.

30. Mr. SHI said he would point out that some mem-
bers of the Drafting Committee had been opposed to the
concept of "exemplary damages". In the light of Mr.
Tomuschat's comments, he proposed that the phrase
"they correspond to what in common law is known as
'exemplary damages' i.e." should be deleted in the sec-
ond sentence.

31. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was formally opposed to such a deletion.

32. Mr. ROSENSTOCK cautioned against a deletion
which, far from clarifying the text, would remove one of
the historical factors that explained the position reached
by the Commission.

33. Mr. KUSUMA-ATMADJA said it was to be in-
ferred from the view expressed by Mr. Rosenstock that
there was not unanimous agreement on Mr. Shi's pro-
posal. Personally, he was in favour of keeping the phrase
in question.

34. Mr. MAHIOU said that, since he had no training in
the common law, he had confidence in those who re-
ferred to it. He proposed that the words "they corre-
spond" should be followed by the words "in the opinion
of some''.

35. Mr. RAZAFINDRALAMBO said that, like Mr.
Kusuma-Atmadja, he thought the phrase should be re-
tained. It was a reference to a common-law concept and
did not make the paragraph any less clear.

36. Mr. AL-BAHARNA said he was not opposed to
retaining the text. Nevertheless, as a compromise, a ref-
erence could be made to exemplary damages in a foot-
note, which would make it possible to delete the phrase
in dispute.

37. Mr. SHI said that, if members wished to retain the
reference to exemplary damages, he would not press his
proposal. However, Mr. Al-Baharna's proposal could
then be adopted.

38. Mr. BENNOUNA said that, since it was divided,
the Commission could consider a compromise, in the
form of one of the proposals either by Mr. Mahiou or
Mr. Al-Baharna.

39. Mr. KOROMA said he was ready to accept Mr.
Mahiou's compromise proposal, but preferred that of
Mr. Al-Baharna.

40. The CHAIRMAN said that a footnote would simp-
ly complicate matters and it was easier to take up Mr.
Mahiou's compromise proposal.

4 See Yearbook... 1992, vol. I, 2288th meeting, para. 57.

41. If he heard no objection, he would take it that the
Commission agreed to adopt the amendment proposed
by Mr. Mahiou.

Paragraph (12), as amended, was approved.

Paragraphs (13) to (15)

Paragraphs (13) to (15) were approved.

Paragraph (16)

42. Mr. YANKOV proposed that the first sentence
should be recast to read: "The opening phrase of para-
graph 2 makes it clear that it provides an exhaustive list
of forms of satisfaction which may be combined".

It was so agreed.

Paragraph (16), as amended, was approved.

Paragraph (17)

Paragraph (17) was approved.

Paragraph (18)

43. Mr. YANKOV said the fourth sentence clearly
showed, in his opinion, that the various forms of satis-
faction should not be punitive in character. Again, it was
regrettable that the commentary did not deal sufficiently
with article 10, paragraph 3, which was none the less im-
portant.

44. Mr. SHI proposed that paragraph (18) should be
deleted for the reasons he had indicated earlier.

45. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was opposed to the deletion of the paragraph, but
the Commission was free to decide.

46. Mr. MAHIOU said he thought paragraph (18) re-
flected the disagreement found in doctrine, jurisprudence
and practice, but deleting the paragraph would not solve
the problem. If difficulties did exist, they should in fact
be brought to the notice of the Sixth Committee and of
States. Perhaps the Commission could none the less tone
down the conclusion which the Special Rapporteur had
reached after undoubtedly very thorough research, but
which some members were unable to share. As the foot-
note to paragraph (18) showed, there was virtually a bal-
ance between the writers who considered that satisfac-
tion had a punitive character and those who thought that
it had an exclusively compensatory character. It was the
phrase "the prevailing doctrine considers and" that
posed a difficulty, for it was not really possible to deter-
mine whether the balance swung one way or another. It
should perhaps be stated that the debate was still open.

47. Mr. ARANGIO-RUIZ (Special Rapporteur)
thanked Mr. Mahiou for his efforts to reconcile differing
views. He had sought in his fifth report (A/CN.4/453 and
Add. 1-3) to discuss the question of the compensatory or
punitive character of the various forms of reparation. A
considerable part of doctrine and some eminent writers
considered that even forms of reparation such as restitu-
tion in kind and compensation did not play an exclu-
sively compensatory role. The distinction was not quite
as clear as might be supposed and, in that regard, he
thought that the categorical attitude of some members of
the Commission did not augur well for consideration, at
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the forty-sixth session, of a possible set of draft articles
on crimes to be elaborated on the basis of article 19 of
part 1.5 Without wishing to turn the problem into a per-
sonal issue, he thought it useful to refer members to
chapter II, section C, of his fifth report, which dealt with
the distinction between civil responsibility and penal or
criminal responsibility. The discussion also touched on
the question of fault and it was difficult to see how the
Commission could deal with crimes without speaking of
dolus. The problem was indivisible. It was too easy to
say that States could have no criminal intent. The whole
of history, including present times, demonstrated the op-
posite.

48. The CHAIRMAN thanked the Special Rapporteur
for those clarifications. He would none the less point out
that the commentary should reflect what had been de-
cided in the course of the discussion in the Commission,
as well as the views that had been expressed.

49. Mr. BENNOUNA said that the text under consid-
eration constituted a clear position taken by the Commis-
sion and emphasized a number of times in the paragraph,
when there was in fact no agreement in the Commission.
The only compromise formula possible would be to say
that the Commission had noted there was a doctrinal de-
bate about the afflictive or compensatory character of
satisfaction and it considered that the debate had no deci-
sive effect on the legal regime concerning satisfaction.
50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he had no objection to finding a formulation expressing
an opinion of the Commission, but he could not agree to
a statement that there was a doctrinal debate. In his opin-
ion, doctrine could not be clearer on that point. Again, he
could not agree to changes in paragraph (18) implying
that, as Special Rapporteur, he would be attributing to
doctrine things that doctrine did not say. The thing that
disturbed him was that any afflictive element in satisfac-
tion should be condemned, whether de lege lata, on the
grounds that that aspect did not form part of the law, or
de lege ferenda, on the grounds that such condemnation
would further the development of international law.

51. Mr. BOWETT said that, like the Special Rappor-
teur, he feared that by removing any reference to the af-
flictive character of satisfaction, the Commission might
find itself in an awkward position when it came to deal-
ing with that part of the draft relating to crimes. It would
also be an incorrect presentation of the state of the law at
the present time. Those who considered that interna-
tional law should develop in that direction could easily
draft a paragraph expressing their point of view.

52. Mr. AL-BAHARNA said the difficulty lay perhaps
in the use of quite strong terms such as "prevailing" or
"confirm". The proper compromise would be to say
simply that "doctrine, jurisprudence and practice gener-
ally attributed an afflictive character to satisfaction, as a
form of reparation''.

53. Mr. TOMUSCHAT, after consultations with
Mr. BENNOUNA and Mr. SHI, proposed that the first
sentence of the paragraph should be replaced by: "A
school of thought as well as the jurisprudence and prac-

5 For the texts of articles 1 to 35 of part 1, provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980,
vol. II (Part Two), pp. 30 et seq.

tice of some States attribute to satisfaction, as a form of
reparation, an afflictive nature distinct from compensa-
tory forms of reparation such as restitutio and compensa-
tion".

54. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he entirely disagreed with such a change, from the stand-
point of both lex lata and lex ferenda, but he would not
object to the paragraph being adopted without being put
to the vote.

55. Mr. ROSENSTOCK said he shared the Special
Rapporteur's view, but would not object to adoption of
the paragraph. However, it did not seem appropriate to
speak of the jurisprudence and practice of "some
States" and he proposed the formulation "Some juris-
prudence and practice... ".

It was so agreed.

Paragraph (18), as amended, was approved.

Paragraph (19)

56. Mr. TOMUSCHAT, in agreement with Mr. BEN-
NOUNA and Mr. SHI, proposed that the word "func-
tional", in the first sentence, should be deleted.

57. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he entirely disagreed with the proposed deletion, but he
would not object to the paragraph being adopted by con-
sensus.

Paragraph (19), as amended, was approved.

Paragraph (20)

Paragraph (20) was approved.

Paragraphs (21) to (23)

58. Mr. TOMUSCHAT proposed that paragraphs (21)
to (23) should be deleted.

59. Mr. ARANGIO-RUIZ (Special Rapporteur) said it
would be a mistake to delete the paragraphs in their en-
tirety. It was difficult to see why, in paragraph (23), the
three sentences preceding the quotation from Morelli—
sentences that were difficult to challenge—should be de-
leted.

60. Mr. YANKOV said he too thought it was far too
radical a solution purely and simply to delete paragraphs
that reflected the discussion in the Commission and in
the Drafting Committee. Before proceeding with a dele-
tion of that kind, supporting arguments should be ad-
vanced in the case of each sentence in each of the three
paragraphs.

61. Mr. ROSENSTOCK said he was of the same opin-
ion as the Special Rapporteur and Mr. Yankov. Some ad-
justments were doubtless possible. For example, the
words "do not seem to the Commission", in paragraph
(22), could be replaced by "do not seem to some mem-
bers of the Commission". In any event, deleting the
three paragraphs in question would deprive the commu-
nity of jurists of the interesting discussion that had taken
place in the Commission on that issue.

62. Mr. VILLAGRAN KRAMER said he supported
Mr. Rosenstock's proposal and thought that account
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should also be taken of the comments by the Special
Rapporteur.

63. Mr. CALERO RODRIGUES said he did not think
it wise to delete the paragraphs in question. They con-
tained useful elements for interpreting the content of the
article to which they referred. In that connection, the
Commission admitted in the draft articles themselves
that satisfaction was to some extent afflictive in nature.
Changes such as the one proposed by Mr. Rosenstock
might certainly be necessary, but simply deleting the
three paragraphs seemed too radical a solution.

64. Mr. BENNOUNA explained that it had been de-
cided after consultations to propose the deletion of para-
graphs (21) to (23) because they constituted a particular
stance, namely that satisfaction had an afflictive charac-
ter. In paragraph (18), the phrase in which that afflictive
character had been regarded as admitted in the "prevail-
ing doctrine" had been deleted and it was therefore justi-
fiable to delete paragraphs (21) to (23). The Special Rap-
porteur had taken a position, as he was entitled to, but
the paragraphs in question did not adequately reflect the
situation, namely, that a number of members of the
Commission did not consider that satisfaction was afflic-
tive in character.

65. Mr. PAMBOU-TCHF/OUNDA said that he en-
dorsed Mr. Bennouna's remarks: there were divergencies
in the Commission. The position of members who con-
sidered that satisfaction did not have an afflictive charac-
ter should be stated.

66. The CHAIRMAN, noting the absence of consensus
on the proposal to delete paragraphs (21) to (23), sug-
gested that a working group, consisting of Mr. Ben-
nouna, Mr. Calero Rodrigues, Mr. Rosenstock, Mr. Shi,
Mr. Tomuschat and Mr. Yankov, should meet to propose
at the next meeting a compromise formulation for those
paragraphs, as well as for paragraph (24), to which Mr.
Tomuschat would also like to make changes.

It was so agreed.

Paragraph (25)

67. Mr. ROSENSTOCK said that paragraph (25) could
not be adopted without knowing what the content of
paragraphs (21) to (24) would be. It started with the
words "On the other hand" and was a counterpart to the
paragraphs that preceded it.

68. The CHAIRMAN suggested that the Commission
should postpone consideration of paragraph (25) until
the working group had submitted a text for paragraphs
(21) to (24).

It was so agreed.

69. Mr. TOMUSCHAT said that, in connection with
an earlier article, he had regretted the fact that the com-
mentary did not discuss the notion of the injured State.
The same was true of article 10. In the light of article 5,
which contained the definition of the injured State,6 it
might be thought that any injured State was entitled, for
example by virtue of a treaty on the protection of human
rights, to demand excuses or token damages. The prob-
lem of the rights of injured States was, moreover, a gen-

eral one and did not arise simply in connection with sat-
isfaction. Whether in the commentary to article 5 or
elsewhere in the draft, there was a gap and it should be
filled.

70. Mr. CRAWFORD said he endorsed Mr. To-
muschat's comments. The question could have been
dealt with under article 5, in a more exhaustive commen-
tary containing cross-references.

71. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the expression "injured State" appeared often in
parts 2 and 3 of the draft. If explanations had to be pro-
vided every time, the commentaries would be a good
deal more cumbersome. Once an overall view was
gained of the articles that mentioned the injured State
and it was possible to analyse for what purposes and in
what sense it was injured, the definition of the expres-
sion in article 5 could be adjusted accordingly.

72. Mr. VERESHCHETIN, supported by Mr. ROSEN-
STOCK, said that the question of the rights of various
injured States to the different forms of reparation, in-
cluding satisfaction, was not sufficiently developed in
the commentary, nor was it reflected in the work of the
Drafting Committee. He therefore proposed that the
Commission should indicate in its report that it intended
to revert to the matter at a later stage in its work.

73. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to in-
dicate in its report, for example in a footnote, that it in-
tended to revert to the question of the rights of injured
States at a later stage in its work.

It was so agreed.

74. Mr. JACOVIDES said that, for reasons beyond his
control, he had been prevented from taking part earlier in
the work of the session and he wished to make a few
general comments on two topics in which he took a par-
ticular interest.

75. As to the first, State responsibility, and more par-
ticularly part 3 of the draft, he was in principle, and had
always been, in favour of an effective, expeditious and
binding procedure for third-party settlement of disputes.
It was his hope that, with the change in doctrinaire ideo-
logical attitudes, that position of the principle would
have a greater chance of prevailing.

76. As to the other topic, the statute for an interna-
tional criminal court, it was gratifying that the Commis-
sion had responded quite rapidly to the General Assem-
bly's request, thanks to the efforts and diligence of the
Working Group on a draft statute for an international
criminal court. The need for a permanent institution, be-
sides ad hoc tribunals set up for particular situations, was
recognized on all sides: at the World Conference on Hu-
man Rights7 and also in a recent editorial in the New
York Times. If such an institution had already existed,
the international community would have been spared
many controversies about differing aims. Like several
other members of the Commission, he would have pre-
ferred a court with compulsory and exclusive jurisdic-
tion, tied, though not exclusively, to an appropriately
slimmed down and hence more effective code of crimes
against the peace and security of mankind. Codification

6 See footnote 1 above. Held at Vienna from 14 to 25 June 1993.
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and progressive development of international law none
the less called for pragmatism and the result achieved by
the Commission was a first substantial step towards the
establishment of a permanent international criminal
court once the formula adopted for the moment proved
its worth. Many issues remained pending, as evidenced
by the number of passages of the text that were in square
brackets. On those matters, his view was that the court
should be an organ of the United Nations and a perma-
nent institution, even though it would only sit when re-
quired to consider a case submitted to it. The President
would also act on a permanent basis. The court's juris-
diction should not be unduly restricted, and it should in-
clude crimes under general international law. The Secu-
rity Council should have the right to bring crimes before
the court and the court should have appropriately cir-
cumscribed jurisdiction in absentia. The rights of appeal
and review should be recognized.

The meeting rose at 1.10 p.m.

2321st MEETING

Monday, 19 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA
later: Mr. Vaclav MIKULKA

Present: Mr. Arangio-Ruiz, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Fomba, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Ma-
hiou, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Razafin-
dralambo, Mr. Robinson, Mr. Rosenstock, Mr. Shi, Mr.
Thiam, Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft report of the Commission on the work of its
forty-fifth session (continued)

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
and Corr.l and Add. 1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,

6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-

SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

Commentary to article 6 bis (Reparation) (concluded) (A/CN.4/L.484/
Add.3)

1. The CHAIRMAN recalled that, at the previous
meeting, Mr. Tomuschat and Mr. Vereshchetin had
raised the problem of differently injured States. In order
to make their remarks applicable to all the articles on
reparation, the Special Rapporteur had suggested the ad-
dition of a few words to what had originally appeared as

paragraph (6 ter) of the commentary to article 6 bis, a
paragraph which the Commission had decided to turn
into a footnote. The footnote would read:

"The possible implications for the provisions on
reparation of the existence of a plurality of injured
States, including the question of the so-called differ-
ently or indirectly injured States, will be considered at
a later stage."

2. If he heard no objections, he would take it that the
Commission agreed to adopt that footnote.

It was so agreed.

The commentary to article 6 bis, as amended, was ap-
proved.

Commentary to article 10 (Satisfaction) (concluded) (A/CN.4/
L.484/Add.6)

Paragraphs (21) to (25)

3. The CHAIRMAN invited Mr. Yankov to introduce
the text proposed by the small working group assigned
the task of finding a generally acceptable solution for
paragraphs (21) to (24).

4. Mr. YANKOV said that the working group pro-
posed the following text, which would form paragraphs
(20 bis) to (24) of the commentary to article 10:

"(20 bis) The Commission, while agreeing on the
content and formulation of the provisions of article
10, did not find it necessary to pronounce itself on the
question of whether an afflictive nature should be at-
tributed to satisfaction as a form of reparation, a ques-
tion on which doctrinal opinions were divided.

"(21) It was argued that the afflictive nature of
satisfaction was not compatible either with the com-
position or with the structure of a 'society of States'
on the grounds that:

(a) Punishment or penalty does not 'become' per-
sons other than human beings, and notably not sover-
eign States; and

(b) The imposition of punishment or penalty
within a legal system presupposes the existence of in-
stitutions impersonating, as in national societies, the
whole community, no such institutions being avail-
able or likely to come into being soon—if ever—in
the 'society of States'.

"(22) On the other hand, it was maintained that
the very absence, in the 'society of States', of institu-
tions capable of performing such 'authoritative' func-
tions as the prosecution, trial and punishment of
criminal offences committed by States makes even
more necessary the resort to remedies susceptible of
reducing, albeit in a very small measure, the gap rep-
resented by the absence of such institutions. The af-
flictive nature of satisfaction, according to this view,
was not in contrast with the sovereign equality of the
States involved. It was also considered that satisfac-
tion is a matter of atonement.41 To confine the conse-
quences of any international delict (whatever its grav-
ity) to restitution in kind and compensation would
mean to overlook the necessity of providing some
specific remedy—having a preventive as well as an
afflictive function—for the moral, political and juridi-
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cal wrong suffered by the offended State or States in
addition to, or instead of, any amount of material
damage.

"(23) The Commission finds it all the more im-
portant to recognize the positive functions of satisfac-
tion in the relations among States, as it is precisely by
resorting to one or more of the various forms of satis-
faction that the consequences of the offending State's
wrongful conduct can be adapted to the gravity of the
wrongful act. This conclusion is of considerable im-
portance as a matter of both codification and progres-
sive development in this field.

"(24) On the other hand, the Commission finds it
important to draw lessons from the diplomatic prac-
tice of satisfaction, which shows that abuses on the
part of injured or allegedly injured States are not rare.
Powerful States have often managed to impose on
weaker offenders excuses or humiliating forms of sat-
isfaction incompatible with the dignity of the wrong-
doing State and with the principle of equality. The
need to prevent abuse has been stressed by a number
of authors.42 It underlies paragraph 3 of article 10,
which, by making it clear that demands that would
impair the dignity of the wrongdoing State are unac-
ceptable, provides an indispensable indication of the
limits within which a claim to satisfaction in one or
more of its possible forms should be met by such a
State."

The footnote relating to paragraph (22) would read:
41 In the words of Morelli:

Satisfaction is in some ways analogous to a pen-
alty, which also fulfils a function of atonement.
Again, satisfaction, like a penalty, is afflictive in char-
acter in that it pursues an aim in such a way that the
subject responsible undergoes harm. The difference is
that, while a penalty is harm inflicted by another sub-
ject, in satisfaction the harm consists of a particular
kind of conduct by the subject who is responsible—
conduct which constitutes, as in other forms of repa-
ration, the content of the subject's obligation.
Op. cit. (see footnote 4 above), p. 358."

Footnote 42 would remain unchanged.

5. The working group had made an effort to preserve
the integrity of the text, while at the same time reflecting
in a balanced manner the different views expressed on
the subject of the afflictive nature of satisfaction.

6. Paragraph (20 bis) of the proposed text was new. It
emphasized the division of doctrinal opinions on the is-
sue of the afflictive nature of satisfaction. Paragraph (21)
set forth the trend of opinion which considered that the
afflictive nature of satisfaction was not compatible with
the composition or with the structure of the society of
States. Paragraph (22) indicated the views of those who
believed that satisfaction could have an afflictive charac-
ter. Lastly, paragraphs (23) and (24) set out the Commis-
sion's views. The text of paragraph (24) was that of
original paragraph (25).

7. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the proposed formulation was an improvement over
the earlier text. He still had objections, however, to the
proposed paragraphs, especially, but not exclusively, to

paragraph (20 bis), but would not stand in the way of the
adoption of the paragraphs.

8. Mr. YANKOV, thanking the Special Rapporteur for
his cooperation, said that the proposed formula would
not satisfy everyone on all points, but it reflected the
general view of the Commission.

9. Mr. VERESHCHETIN said that, since two trends of
doctrinal opinion were reflected in paragraphs (21) and
(22), it would be appropriate to reword the opening sen-
tence of each of those paragraphs so as to indicate
clearly that they did reflect two trends.

10. Mr. YANKOV said that the opening words "It
was argued . . . " in paragraph (21), and "On the other
hand, it was maintained . . . " , in paragraph (22), were in-
tended to indicate that some members favoured the first
doctrinal trend and some the second. Those introductory
formulas were used in order to avoid speaking of "some
members" or "a number of members". The purpose of
paragraphs (21) and (22) was not to describe two sets of
doctrinal opinions but rather to indicate the views ex-
pressed by the members of the Commission with regard
to certain doctrines.

11. Mr. KOROMA pointed out that the afflictive na-
ture of satisfaction was incompatible with the principle
of the sovereign equality of States. That fact should be
reflected more clearly in paragraph (21).

12. Mr. YANKOV drew attention to the words "soci-
ety of States" and the reference to "sovereign States" in
paragraph (21).

13. Mr. CALERO RODRIGUES proposed that, in or-
der to meet the point raised by Mr. Koroma, the begin-
ning of paragraph (21) should be altered to read: "It was
argued that the afflictive nature of satisfaction was in-
compatible with the sovereign equality of States. It was
not compatible either with . . . "

14. Mr. KOROMA said he agreed to that formula.

15. Mr. ROSENSTOCK said that he supported the
proposal by Mr. Calero Rodrigues.

16. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to
adopt paragraphs (20 bis) to (24) as introduced by Mr.
Yankov, as amended by Mr. Calero Rodrigues.

Paragraphs (20 bis) to (24) (former paragraphs (21)
to (25)), as amended, were approved.

The commentary to article 10, as amended, was ap-
proved.

Commentary to article 10 bis (Assurances and guarantees of
non-repetition) (A/CN.4/L.484/Add.7)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were approved.

Paragraphs (4) and (5)

17. Mr. YANKOV said that the reason for using the
words "where appropriate", in article 10 bis, was a mat-
ter of some importance. The question of the inclusion of
those words had been the subject of much discussion,
but no explanation was given in the commentary. Actu-
ally, the purpose of those words was to introduce an el-
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ement of flexibility and leave it to the judge or third-
party adjudicator to determine whether it was justifiable
to allow for assurances or guarantees of non-repetition.
Grounds for granting such a remedy would be sought in
the fact that there existed a real risk of repetition or that
the claimant State had already suffered substantial in-
jury.

18. Clarification of that point was important for the in-
terpretation of article 10 bis and some elaboration of
paragraph (5) of the commentary might be useful.

19. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that some explanation was provided in paragraph (5), al-
though the words "where appropriate" were clear
enough. He would point out, however, that it was not
only the judge or third-party adjudicator who was con-
cerned by the words "where appropriate". It was also
any conciliator or even a political body and, indeed, the
States concerned themselves, that should realize what
was appropriate and what was not. In any case, it was
not essential to add anything on the subject, bearing in
mind in particular the remarks already made with regard
to the length of the commentaries.

20. Mr. VERESHCHETIN proposed that the examples
contained in the first footnote to paragraph (4), should be
deleted. They were taken from a distant past and illus-
trated an unsatisfactory phase of international law. He
was thinking in particular of the reference to the capitu-
lations and to the 1901 case of the Ottoman post offices.

21. Mr. ARANGIO-RUIZ (Special Rapporteur) said it
was true that some of the cases mentioned in that foot-
note were of historical interest, but they could still pro-
vide useful illustrations.

22. Mr. RAZAFINDRALAMBO said he strongly sup-
ported the retention of the examples in that footnote. The
suggestion that cases of historical interest should not be
cited would mean ignoring all examples taken from the
colonial era.

23. Mr. VERESHCHETIN said it was unfortunate that
Mr. Giiney was absent, since he could have expressed an
opinion as to the advisability of citing cases which con-
cerned the Ottoman Empire. The Special Rapporteur was
known for his opposition to colonialism and his respect
for national sovereignty and could no doubt provide
more recent examples as suitable illustrations of the
question of assurances and guarantees of non-repetition.

24. Mr. SHI urged that at least some of the examples
contained in that footnote should be deleted.

25. Mr. BOWETT pointed out that the examples were
cases which had really happened. He saw no sense in
trying to rewrite history. In order to meet Mr. Veresh-
chetin's objection, he suggested that a sentence should
be inserted at the end of the footnote, reading: "These
examples would not necessarily represent what would be
'appropriate' by today's standards (see para. (5) be-
low).".

26. Mr. MIKULKA said that, while he was not op-
posed to Mr. Bowett's proposal, he found it regrettable
that the rule governing assurances and guarantees of
non-repetition had to be based on such old cases as those
cited in the footnote. If it really was not possible to find
one single up-to-date example of an assurance of non-

repetition, the continued validity of the rule should per-
haps be called into question.

27. Mr. ROSENSTOCK said he sympathized with that
view, but did not think the intention was to exclude all
the examples. He therefore suggested that the word
"all" should be added before the word "necessarily" in
Mr. Bowett's proposed additional wording.

28. Mr. ARANGIO-RUIZ (Special Rapporteur), not-
ing that Mr. Vereshchetin had suggested that the Com-
mission might wish to have Mr. Guney's views on the
reference to the 1901 case of the Ottoman post offices,
said that, for his own part, he saw no point in inviting
members' views on incidents in the past history of their
respective countries.

29. As to the point raised by Mr. Mikulka, unfortu-
nately he was not able at that point to produce modern
examples of guarantees of non-repetition, but would re-
mind the Commission that it was not only codifying but
also progressively developing international law. Guaran-
tees of non-repetition were important within the frame-
work of the draft on State responsibility and he would
therefore suggest that the Commission should move
ahead without looking back unduly into history.

30. Mr. VERESHCHETIN said that it would be best,
where possible, to do without the references to old cases.
Since some members felt that those references were es-
sential, however, he was prepared to agree to Mr.
Bowett's proposed additional wording, as amended by
Mr. Rosenstock, and, if that was acceptable to the Com-
mission, would withdraw his objection.

31. He had in fact submitted his proposal on that and
other questions to the Special Rapporteur in writing
some 10 days earlier. What was of particular concern to
him was that at a number of points in the commentary,
particularly in the footnotes, examples taken from the
distant past—including the slavery period in the United
States, were cited in support of modern rules of interna-
tional law. Such examples had no place in the commen-
taries, particularly since, as the Special Rapporteur had
pointed out, the commentaries were long enough al-
ready.

32. Mr. KOROMA said that, as the Special Rapporteur
himself recognized, it would be difficult to find an ex-
ample to back up the proposition set forth in paragraph
(4). Possibly, therefore, the footnote could be deleted.
He did not think that would harm the text.

33. Mr. SHI said that the examples given in the first
footnote to paragraph (4) of the commentary to article 10
bis would certainly be attacked by a number of delega-
tions in the Sixth Committee.

34. The CHAIRMAN, observing that all the comments
made by members would be reflected in the summary
records, said that, if he heard no objections, he would
take it that the Commission agreed to adopt paragraphs
(4) and (5), together with the first footnote to paragraph
(4), as amended by the proposals of Mr. Bowett and
Mr. Rosenstock.

The commentary to article 10 bis, as amended, was
approved.
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Commentary to article 7 (Restitution in kind) (A/CN.4/L.484/Add.4)

Paragraphs (1) to (17)

Paragraphs (1) to (17) were approved.

The commentary to article 7 was approved.

Mr. Mikulka took the Chair.

Commentary to article 6 (Cessation of wrongful conduct) (concluded)
(A/CN.4/L.484/Add.2)

Paragraph (10)

35. The CHAIRMAN invited the Commission to con-
sider a text proposed by Mr. Tomuschat for insertion at
the end of paragraph (10), to read:

"A more recent example is that of the Vermeire case,
in which the European Court of Human Rights stated
that by virtue of its former Marckx judgment, Bel-
gium had been under an obligation to repeal the laws
discriminating against children born out of wedlock."

36. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to
adopt paragraph (10) as amended by Mr. Tomuschat.

Paragraph (10), as amended, was approved.

Paragraph (10 bis)

37. The CHAIRMAN invited the Commission to con-
sider a new paragraph, paragraph (10 bis), proposed by
Mr. Tomuschat, to read:

"(10 bis) An illustration of the duty of cessation is
also provided by the procedure under article 169 of
the Treaty establishing the European Economic Com-
munity. Under this procedure, the Court of Justice of
the Community can make findings that a State has
breached its obligations under the Treaty. In most
cases, the Court has to pronounce itself on national
legislation allegedly contrary to a rule of Community
law. If a finding of inconsistency is made by the
Court, this implies the duty for the defendant State to
repeal the legislative act concerned."

38. Mr. PELLET said that it would be odd to place Mr.
Tomuschat's proposed amendment, which referred to a
specific procedure in the law of the European Commu-
nity, in the middle of a commentary on a general rule of
international law, for that would imply that the Commis-
sion had taken a position on Community law. As a mat-
ter of principle, the Commission should not cite exam-
ples from Community law without any prior discussion.

39. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that Mr. Tomuschat's proposal was quite innocent. Such
self-contained regimes as the law of the European Com-
munity had been discussed by the Commission before,
without any implication that the Commission was taking
a position on such regimes.

40. Mr. VILLAGRAN KRAMER, supported by Mr.
CALERO RODRIGUES, said that, as he recalled, when
the Commission had discussed the matter at an earlier
meeting, Mr. Tomuschat had argued that the De Becker
case was too old to be cited and that the Commission
should refer to more recent examples.

41. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, since the proposal was that of Mr. Tomuschat, any
amendment should be left to him. Perhaps the example
could be qualified by inserting "inter alia". The amend-
ment referred to a good example of the consequences of
a wrongful act, an example which could be followed by
States or international organizations with regard to the
violation of international treaty obligations.

42. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to the
amendment proposed by the Special Rapporteur.

Paragraph (10 bis) was approved.

The commentary to article 6, as amended, was ap-
proved.

Commentary to article 8 (Compensation) (A/CN.4/L.484/Add.5)

Paragraphs (1) to (8)

Paragraphs (1) to (8) were approved.

Paragraphs (9) to (11)

43. Mr. VERESHCHETIN said that the issue of cau-
sality, which was dealt with in paragraphs (9) to (11),
had not been discussed in sufficient detail in the Com-
mission or the drafting group to justify the Special Rap-
porteur's rather categorical statement of the Commis-
sion's understanding of the problem. It was, of course,
impossible to begin redrafting all the paragraphs at the
present stage, and the Special Rapporteur had already
softened his original wording by using the phrase "The
Commission is thus inclined to think" instead of "The
Commission thus concludes" in paragraph (11). The
Commission should nevertheless return to the question
on second reading, especially since the latter part of
paragraph (13), beginning "In view of the diversity of
possible situations . . . " seemed to contradict the more
categorical statement in paragraph (11).

44. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the section of paragraph (13) to which Mr. Veresh-
chetin had referred dealt with concurrence of causation
by third parties and external factors, whereas paragraph
(11) was concerned with the general definition of causal-
ity and the causal link. Paragraph (11) still seemed ac-
ceptable in its present wording, but it was important to
mention that everything would depend on the circum-
stances of the particular case. The question could, of
course, be reconsidered on second reading, but there was
no real contradiction between paragraph (13) and para-
graph (11).

45. Mr. VILLAGRAN KRAMER said that he shared
Mr. Vereshchetin's reservations on the question. The re-
ports of the Special Rapporteur concerning the articles
had provided the Commission and the drafting group
with a remarkable account of doctrine and a thorough
analysis of jurisprudence. However, the drafting group
had not taken all that information into account in its
work on article 8 and had also introduced other consid-
erations. Of course, it was impossible for a collegiate
body to take all views fully into consideration, but some
members had been trying to establish what the applic-
able existing law was, in an attempt to codify lex lata on
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a strictly juridical basis. The commentary did not prop-
erly reflect the views of those members.

46. In particular, the painful legal precedents of the
mixed claims commissions of the late nineteenth and
early twentieth centuries in Latin America should not be
used as the basis for the construction of contemporary
law. His comments should not be taken as a personal
criticism of the Special Rapporteur, who had done excel-
lent work. However, he would suggest actual amend-
ments to the text on second reading.

47. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (9), subject to the comments made by
Mr. Vereshchetin and Mr. Villagrdn Kramer, and para-
graphs (10) and (11).

It was so agreed.

Paragraphs (9) to (11) were approved.

Paragraph (12)

48. Mr. BOWETT pointed out, with reference to the
footnote to paragraph (12), that the only decision taken
so far in the Nauru case concerned jurisdiction and ap-
plicability. He could not, therefore, understand the foot-
note.

49. Mr. PELLET said that he endorsed Mr. Bowett's
comment. On a different point, the French version of the
last sentence of paragraph (12) used the word fautes for
"wrongdoing", whereas the term fait internationale-
ment illicite (internationally wrongful act) would be
more accurate. The French text needed to be tidied up in
that respect in several places.

50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the footnote to paragraph (12) referred to the future
decision which ICJ would probably take in the Nauru
case. Perhaps the reference should be to the "pending
decision".

51. The secretariat should not be instructed to replace
faute by fait internationalement illicite everywhere in
the French text, because in places he had used the term
in a different sense.

52. The CHAIRMAN said that Mr. Pellet's objection
to the word fautes had been restricted to its use in the
third sentence of paragraph (12). His more general ob-
servation dealt with the need to standardize the French
texts by replacing the words acte internationalement il-
licite by the words fait internationalement illicite
throughout.

53. Mr. PELLET said that he had indeed been refer-
ring to paragraph (12) in suggesting that the word fautes
should be deleted. Such a word was not appropriate in
the case of delits international, although it might be
used in the case of crimes. He would also like to know
whether "internationally wrongful act" was an accurate
translation of fait internationalement illicite, since, in
French, there was an important difference between acte
and fait.

54. Mr. BOWETT suggested that the footnote to para-
graph (12) should read "The pending ICJ decision in the
Nauru case may provide useful analysis in this context".

55. The CHAIRMAN said that there were some reser-
vations about the phrase ."pending ICJ decision". Per-
haps it would be better to speak of the "future decision
of ICJ in the pending Nauru case".

56. Mr. ARANGIO-RUIZ (Special Rapporteur) sug-
gested that the footnote to paragraph (12) should read
"The Nauru case, which is pending before ICJ, might
provide useful indications in this context". That would
stress the fact that the Court might or might not decide
on the merits of the case.

57. In reply to Mr. Pellet, he said that the word "act"
in English had always been acceptable in the context of
State responsibility. Furthermore, the word faute, which
was certainly appropriate when referring to imputability
for a particular act, should not be eliminated entirely but
should be used properly.

58. Mr. CALERO RODRIGUES said that the footnote
to paragraph (12) could be deleted in its entirety. Why
should the Commission waste time drafting a footnote
on a case which might or might not be relevant?

59. Mr. ARANGIO-RUIZ said that there was no rea-
son not to mention a pending case that might turn out to
be relevant. Furthermore, the Commission was often
criticized for citing cases that were out of date. Such
criticism certainly could not be levelled in respect of the
Nauru case.

60. Mr. BOWETT said that he endorsed the proposed
wording for the footnote to paragraph (12).

61. Mr. CALERO RODRIGUES said that, while he
would join the consensus on the footnote, he would pre-
fer to refer to a case that already existed rather than to a
case that was pending.

Paragraph (12) and the footnote thereto, as amended,
were approved.

Paragraphs (13) to (15)

Paragraphs (13) to (15) were approved.

Paragraphs (16) and (17)

62. Mr. VERESHCHETIN drew attention to the fourth
and fifth sentences of paragraph (16), which read: "It is
true that compensation does not ordinarily cover the
moral (non-material) damage to the injured State . . . It is
not true, however, that compensation does not cover
moral damage to the persons of nationals or agents of the
injured State". In his view, the word "agents" should
be deleted because, in the cases referred to, they were
acting in their personal capacity. If the word "agents"
was retained, then it should be made clear that reference
was being made to cases where such agents were acting
in their private capacity. Without that clarification, dam-
age to agents would be the same as damage to the in-
jured State.

63. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the meaning of those sentences was made clear by
the phrase "moral damage to the persons of nationals or
agents of the injured State", which distinguished it from
damage to the injured State. Both the drafting group and
the Commission had considered that distinction impor-
tant. Perhaps paragraph (16) could be improved by in-
serting in the last sentence, after the words "moral dam-
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age to the", the words "persons of the", which would
highlight the distinction drawn.

64. Mr. VERESHCHETIN said that he would not in-
sist on the deletion of the word "agent". Nevertheless,
in the Russian text, the phrase would have to be trans-
lated as "moral damage to natural and juridical persons
and agents of the State acting in their private capacity".

65. The CHAIRMAN said he wondered whether Mr.
Vereshchetin's reference to "natural and juridical per-
sons" was an accurate reflection of the interpretation
just given by the Special Rapporteur.

66. Mr. VERESHCHETIN said it was his understand-
ing that the paragraph under consideration related only
to natural persons. However, the Special Rapporteur had
referred at other times to "natural and juridical per-
sons". During the debate he himself had stressed the
need for a more accurate use of the word "national",
which pertained exclusively to natural persons in some
cases and to both natural and juridical persons in others.
The Special Rapporteur and other members had tried to
convince him that the word "national" in English gener-
ally meant both natural and juridical persons.

67. The CHAIRMAN noted that the French text of
paragraph (17) did not correspond to the English text.

68. Mr. PELLET said that, while he had no objections
to the Special Rapporteur's proposals, he did not agree
with his explanations. In his view, both paragraphs (16)
and (17) dealt with agents as persons, rather than with
agents acting in their personal capacity (agents agissant
a titre prive) which was the meaning of the French text
in paragraph (17).

69. Mr. ROSENSTOCK proposed that, at the first
mention of the word "agents" in paragraph (16), a note
should be added indicating that in both paragraphs (16)
and (17) the word "agents" should be understood as
"agents in their personal capacity".

70. Mr. ARANGIO-RUIZ said he had nowhere re-
ferred to "agents acting in their personal capacity"; fur-
thermore, he agreed with Mr. Pellet that the phrase
agents agissant a titre prive in the French version of
paragraph (17) was incorrect. The individuals in ques-
tion were not acting at all: they had sustained injury to
their person. In English, that was correctly expressed by
the phrase "the injury is sustained by . . . agents in their
private capacity", in the second sentence of paragraph
(17).

71. The CHAIRMAN, speaking as a member of the
Commission, suggested that a more simple formulation
would be: "human beings who have been victims of
bodily harm".

72. Mr. ARANGIO-RUIZ said that it was not neces-
sarily a question of bodily harm. As to the word "na-
tional", he had used it in the text to mean both natural
and juridical persons.

73. The CHAIRMAN said that discussion on para-
graph (17) would be continued at the afternoon meeting.

CHAPTER VI. Other decisions and recommendations of the Com-
mission (A/CN.4/L.486)

A. Programme, procedures and working methods of the Commis-
sion, and its documentation

Paragraphs 1 to 11

Paragraphs 1 to 11 were adopted.

Paragraph 12

Paragraph 12 was adopted with a minor drafting
change in the French version.

Paragraphs 13 and 14

Paragraphs 13 and 14 were adopted.

Paragraph 15

74. Mr. CALERO RODRIGUES said that it should be
made clear when exactly the topic of "State succession
and its impact on the nationality of natural and legal per-
sons" had been identified by the Commission.

75. The CHAIRMAN said that point would be handled
by the secretariat.

Paragraph 15 was adopted.

Paragraph 16

Paragraph 16 was adopted.

Paragraph 17
76. Mr. CALERO RODRIGUES said that the word
"conquered", in the second sentence, was not very fe-
licitous, even in the context of the First World War.

77. Mr. PELLET proposed that the word "conquered"
should be replaced by the word "defeated".

It was so agreed.

Paragraph 17, as amended, was adopted.

Paragraphs 18 to 22

Paragraphs 18 to 22 were adopted.

Paragraph 23

78. Mr. PAMBOU-TCHIVOUNDA said that the para-
graph required closer examination. In particular, the first
sentence should be drafted in more flexible terms to al-
low for future options with respect to the outcome of the
Commission's work on the topic, in addition to a study
or a draft declaration to be adopted by the General As-
sembly.

79. The CHAIRMAN said that the Commission was
engaged in the adoption of its report and so could not al-
ter the substance of the paragraph.

80. Mr. RAZAFINDRALAMBO proposed that, to
meet Mr. Pambou-Tchivounda's point, the words "for
example" should be inserted before "a study or a draft
declaration".

81. Mr. CALERO RODRIGUES said that the sense of
that proposal was already covered by the word "could",
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in the first sentence. As he recalled the second sentence
had been included specifically to make the first sentence
more flexible. In his view, therefore, paragraph 23 not
only reflected what had already been approved but its
substance should go some way to meeting Mr. Pambou-
Tchivounda's point of view—which also happened to be
his own.

82. Mr. KOROMA suggested that the paragraph
should be amended to provide that a decision on the out-
come of the study would be taken at a later stage. That
would give everybody more time to reflect on the matter.

83. The CHAIRMAN suggested that, to enable the
Commission to proceed with its work, it should agree to
Mr. Razafindralambo's proposal.

It was so agreed.

Paragraph 23, as amended, was adopted.

Paragraphs 24 to 36

Paragraphs 24 to 36 were adopted.

Section A, as amended, was adopted.

B. Cooperation with other bodies

Paragraphs 37 to 39

Paragraphs 37 to 39 were adopted.

Section B was adopted.

C. Date and place of the forty-sixth session

Paragraph 40

Paragraph 40 was adopted.

Section C was adopted.

D. Representation at the forty-eighth session of the General
Assembly

Paragraph 41

Paragraph 41 was adopted.

Section D was adopted.

E. International Law Seminar

Paragraphs 42 to 48

Paragraphs 42 to 48 were adopted.

Paragraph 49

84. Mr. PELLET said he much regretted that France
was not among the donors listed in the second sentence.
He would endeavour to remedy that situation.

Paragraph 49 was adopted.

Paragraph 50

Paragraph 50 was adopted.

Paragraph 51

85. Mr. PELLET said that the French authorities had
rightly been very shocked that interpretation had not

been systematically provided at the International Law
Seminar. It was apparent from the list of participants that
French-speaking candidates were gradually being dis-
couraged by the complete domination of English in the
Seminar. Obviously, if interpretation were to be elimi-
nated, all French-speaking candidates would eventually
be discouraged. That applied not only to France but also
to many African countries.

Paragraph 51 was adopted.

Section E was adopted.

F. Gilberto Amado Memorial Lecture

Paragraphs 52 to 54

Paragraphs 52 to 54 were adopted.

Chapter VI, as a whole, as amended, was adopted.

The meeting rose at 1.15 p.m.

2322nd MEETING

Monday, 19 July 1993, at 3.10p.m.

Chairman: Mr. Julio BARBOZA

Present. Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues,
Mr. Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney,
Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mikulka, Mr.
Mahiou, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Vereshchetin, Mr. Villagran Kramer, Mr. Yankov.

The law of the non-navigational uses of international
watercourses {concluded)* (A/CN.4/446. sect. E,
A/CN.4/447 and Add.1-3,1 A/CN.4/451,1 A/CN.4/
L.489)

[Agenda item 4]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
ON SECOND READING3

1. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to introduce the report of the Drafting
Committee (A/CN.4/L.489) containing the titles and
texts of the draft articles adopted by the Committee on
second reading.

* Resumed from the 2316th meeting.
1 Reproduced in Yearbook... 1993, vol. II (Part One).
2 Ibid.
3 The draft articles provisionally adopted by the Commission on

first reading are reproduced in Yearbook... 1991, vol. II (Part Two),
pp. 66-70.
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2. Mr. MIKULKA (Chairman of the Drafting Commit-
tee) said that the Committee had held a total of 37 meet-
ings from 4 May to 13 July 1993. The membership of
the Committee for consideration of the draft articles on
State responsibility had been different from that for con-
sideration of the draft articles on international liability
for injurious consequences arising out of acts not prohib-
ited by international law and the law of the non-
navigational uses of international watercourses. The
Committee had held two meetings, on 12 and 13 July, on
the last mentioned topic and had adopted nine articles,
which were reproduced in its report.

3. He recalled that, at the current session, the Commis-
sion had referred articles 1 to 10 to the Drafting Com-
mittee for second reading. The Committee had taken
note of the views expressed by the Special Rapporteur
and by many members of the Commission to the effect
that the articles adopted on first reading had largely been
found acceptable by Governments and that the main
function of the second reading should therefore be one of
"fine tuning". The Committee had therefore introduced
changes in the articles only when it had been found nec-
essary for clarity. There were also two matters which
concerned the articles as a whole and called for prelimi-
nary explanations.

4. First, in accordance with the Special Rapporteur's
recommendation, supported by many members of the
Commission, the Committee had replaced the word "ap-
preciable" by "significant" throughout the draft arti-
cles. The Drafting Committee held the view that the
word "significant" had the same meaning with regard to
watercourses as in the articles on international liability
for injurious consequences arising out of acts not prohib-
ited by international law, namely, that it meant some-
thing more than "measurable", but less than "serious"
or "substantial". The second matter concerned the pos-
sible inclusion of confined groundwater in the scope of
the articles. The Commission had requested the Special
Rapporteur, Mr. Rosenstock, to undertake a feasibility
study of that question and he had indicated that he would
submit such a study in 1994. Consequently, the Drafting
Committee recommended the nine articles it had adopted
on the understanding that, should the Commission de-
cide at its following session to include confined ground-
water in the scope of the draft articles and it thus became
necessary to amend the nine articles, the Drafting Com-
mittee would reconsider them.

5. The titles and texts of articles 1 to 6 and 8 to 10, as
adopted by the Drafting Committee on second reading,
read:

PART I

INTRODUCTION

Article 1. Scope of the present articles

1. The present articles apply to uses of international water-
courses and of their waters for purposes other than navigation
and to measures of conservation and management related to the
uses of those watercourses and their waters.

2. The use of international watercourses for navigation is not
within the scope of the present articles except in so far as other
uses affect navigation or are affected by navigation.

Article 2. Use of terms

For the purposes of the present articles:

(a) "international watercourse" means a watercourse, parts of
which are situated in different States;

(b) "watercourse" means a system of surface and under-
ground waters constituting by virtue of their physical relationship
a unitary whole and flowing into a common terminus;

(c) "watercourse State" means a State in whose territory part
of an international watercourse is situated.

Article 3. Watercourse agreements

1. Watercourse States may enter into one or more agree-
ments, hereinafter referred to as "watercourse agreements",
which apply and adjust the provisions of the present articles to
the characteristics and uses of a particular international water-
course or part thereof.

2. Where a watercourse agreement is concluded between two
or more watercourse States, it shall define the waters to which it
applies. Such an agreement may be entered into with respect to an
entire international watercourse or with respect to any part
thereof or a particular project, programme or use, provided that
the agreement does not adversely affect, to a significant extent, the
use by one or more other watercourse States of the waters of the
watercourse.

3. Where a watercourse State considers that adjustment or
application of the provisions of the present articles is required be-
cause of the characteristics and uses of a particular international
watercourse, watercourse States shall consult with a view to nego-
tiating in good faith for the purpose of concluding a watercourse
agreement or agreements.

Article 4. Parties to watercourse agreements

1. Every watercourse State is entitled to participate in the ne-
gotiation of and to become a party to any watercourse agreement
that applies to the entire international watercourse, as well as to
participate in any relevant consultations.

2. A watercourse State whose use of an international water-
course may be affected to a significant extent by the implementa-
tion of a proposed watercourse agreement that applies only to a
part of the watercourse or to a particular project, programme or
use is entitled to participate in consultations on, and in the nego-
tiation of, such an agreement, to the extent that its use is thereby
affected, and to become a party thereto.

PART II

GENERAL PRINCIPLES

Article 5. Equitable and reasonable utilization and participation

1. Watercourse States shall in their respective territories util-
ize an international watercourse in an equitable and reasonable
manner. In particular, an international watercourse shall be used
and developed by watercourse States with a view to attaining opti-
mal utilization thereof and benefits therefrom consistent with ad-
equate protection of the watercourse.

2. Watercourse States shall participate in the use, develop-
ment and protection of an international watercourse in an equit-
able and reasonable manner. Such participation includes both the
right to utilize the watercourse and the duty to cooperate in the
protection and development thereof, as provided in the present
articles.

Article 6. Factors relevant to equitable and reasonable utilization

1. Utilization of an international watercourse in an equitable
and reasonable manner within the meaning of article 5 requires
taking into account all relevant factors and circumstances, includ-
ing:
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(a) geographic, hydrographic, hydrological, climatic, ecological
and other factors of a natural character;

(b) the social and economic needs of the watercourse States
concerned;

(c) the effects of the use or uses of the watercourse in one wa-
tercourse State on other watercourse States;

(d) existing and potential uses of the watercourse;

(e) conservation, protection, development and economy of use
of the water resources of the watercourse and the costs of meas-
ures taken to that effect;

(/) the availability of alternatives, of corresponding value, to a
particular planned or existing use.

2. In the application of article 5 or paragraph 1 of this article,
watercourse States concerned shall, when the need arises, enter
into consultations in a spirit of cooperation.

Article 8. General obligation to cooperate

Watercourse States shall cooperate on the basis of sovereign
equality, territorial integrity and mutual benefit in order to attain
optimal utilization and adequate protection of an international
watercourse.

Article 9. Regular exchange of data and information

1. Pursuant to article 8, watercourse States shall on a regular
basis exchange readily available data and information on the con-
dition of the watercourse, in particular that of a hydrological, me-
teorological, hydrogeological and ecological nature, as well as re-
lated forecasts.

2. If a watercourse State is requested by another watercourse
State to provide data or information that is not readily available,
it shall employ its best efforts to comply with the request but may
condition its compliance upon payment by the requesting State of
the reasonable costs of collecting and, where appropriate, process-
ing such data or information.

3. Watercourse States shall employ their best efforts to collect
and, where appropriate, to process data and information in a
manner which facilitates its utilization by the other watercourse
States to which it is communicated.

Article 10. Relationship between different kinds of uses

1. In the absence of agreement or custom to the contrary, no
use of an international watercourse enjoys inherent priority over
other uses.

2. In the event of a conflict between uses of an international
watercourse, it shall be resolved with reference to the principles
and factors set out in articles 5 to 7, with special regard being
given to the requirements of vital human needs.

6. Article 1 (Scope of the present articles) had been
found acceptable both by Governments and by the Com-
mission, and the only comment made in plenary had
been that the concept of "management" developed in
chapter 18 of Agenda 21,4 dealing with the protection of
the quality and supply of freshwater resources, should be
incorporated in the article. The Drafting Committee had
felt that the inclusion of that concept in article 1 was
useful, particularly as the question of management was
dealt with in article 26.5 Its inclusion did not affect the
scope of the articles, but defined it more clearly and

4 A/CONF.151/26/Rev.l (Vol. I) (United Nations publication, Sales
No. E.93.I.8 and corrigendum), pp. 9 et seq.

5 See footnote 3 above.

comprehensively. Accordingly, the only change made to
article 1 was that the words "and management" had
been added after the word "conservation" in para-
graph 1.

7. With regard to article 2 (Use of terms) the Drafting
Committee had felt that no changes were necessary. It
had taken note of the fact that the definition of "pollu-
tion" currently contained in article 21, paragraph 2,6

would be moved to article 2, but had found it unneces-
sary to make that change in the immediate future, as arti-
cle 21 had not yet been referred to the Committee.

8. In article 3 (Watercourse agreements), the Drafting
Committee had replaced the word "appreciable" by
"significant" in the English text, but had made no other
change, as some members of the Commission had indi-
cated that they preferred the existing text of paragraph 2
to the wording proposed by the Special Rapporteur in his
first report (A/CN.4/451).

9. As no changes to article 4 (Parties to watercourse
agreements) had been recommended in plenary, the
Committee had again simply replaced "appreciable" by
"significant" in paragraph 2 of the English text. As no
changes had been suggested to the first two articles of
part II, "General Principles", of the draft, namely, arti-
cle 5 (Equitable and reasonable utilization and participa-
tion) and article 6 (Factors relevant to equitable and rea-
sonable utilization), the Drafting Committee had left
them as they stood.

10. The Committee had deferred consideration of arti-
cle 7 to the following session. It was one of the most im-
portant articles of the draft and had been the subject of
considerable discussion in plenary, with the Special Rap-
porteur raising four issues with respect to it. He had
wondered, first, whether it would be appropriate to in-
clude an explicit reference to the concept of due dili-
gence; secondly, whether it was justifiable to treat the
problem of harm caused by pollution separately from
harm resulting from other causes; thirdly, if it was de-
cided to treat the problem of harm caused by pollution
separately, whether there were any special circumstances
which might allow for continued utilization, even though
it caused pollution; and, fourthly, whether article 7 as it
stood undermined the effective implementation of arti-
cle 5. The Drafting Committee had discussed some of
those issues, but, given the lack of time and considering
the importance of article 7, it had decided to defer con-
sideration of the article to the following session.

11. With regard to article 8 (General obligation to co-
operate) the Drafting Committee had recommended no
changes, since both Governments and members of the
Commission had indicated that they approved of the
wording.

12. Article 9 (Regular exchange of data and informa-
tion) had also been favourably received by Governments
and members of the Commission. However, during the
Committee's consideration of the various language ver-
sions of the text of the article, it had become clear that
the translation of the words "reasonably available",
which had been taken from article 29, paragraph 1, of

6 Ibid.
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the Helsinki Rules,7 presented a problem. The Commit-
tee had therefore replaced them by "readily available",
which had equivalents in the other languages and in no
way affected the meaning of article 9 as it was intended
purely to ensure consistency in the various language ver-
sions.

13. The last article in part II, article 10 (Relationship
between uses), had been considered acceptable by both
Governments and the Commission. However, the Draft-
ing Committee had felt that the title could be improved.
Some members of the Committee took the view that the
title might be misleading as it seemed to suggest that the
article dealt with the question of proportionality between
different uses, which was not the case. To avoid any am-
biguity, the Drafting Committee had replaced it by "Re-
lationship between different kinds of uses". Needless to
say, that change in no way affected the content of the
article.

14. The CHAIRMAN said he would take it that the
Commission wished to take note of the articles adopted
on second reading by the Drafting Committee as con-
tained in its report and to defer adopting them until the
relevant commentaries had been submitted.

It was so agreed.

15. Mr. VHXAGRAN KRAMER asked how the Sixth
Committee would be informed of the work done by the
Drafting Committee.

16. The CHAIRMAN said that the document contain-
ing the articles adopted by the Drafting Committee
would of course be made available to the Sixth Commit-
tee when it considered the Commission's report.

17. Mr. VERESHCHETIN said that, in view of the
wealth of material contained in the oral report of the
Chairman of the Drafting Committee on the Commit-
tee's work, the report should be made available to the
members of the Commission. He asked whether the sec-
retariat could make the necessary arrangements.

18. The CHAIRMAN said that, if the Chairman of the
Drafting Committee agreed, his report to the Commis-
sion could be circulated to members, but in English only.

19. Mr. PAMBOU-TCHIVOUNDA expressed regret
that the report could not be made available in French as
well.

20. The CHAIRMAN said that, for a French version of
the report, members could refer to the summary record
of the meeting at which it had been presented.

Draft report of the Commission on the work of its
forty-fifth session {continued)

CHAPTER HI. International liability for injurious consequences
arising out of acts not prohibited by international law
(A/CN.4/L.483)

21. The CHAIRMAN invited the members of the
Commission to consider chapter III of the Commission's
draft report on the work of its forty-fifth session
(A/CN.4/L.483) paragraph by paragraph.

7 See 2312th meeting, footnote 14.

Paragraphs 1 to 8

Paragraphs 1 to 8 were adopted.

Paragraph 9

22. Mr. KOROMA said that the view recorded in para-
graph 9 was that of the members referred to in para-
graph 8 and proposed that the words "It was noted that"
should be replaced by "Those members noted that".

// was so agreed.

Paragraph 9, as amended, was adopted.

Paragraphs 10 and 11

Paragraphs 10 and 11 were adopted.

Paragraph 12

23. Mr. PELLET proposed that, in the interest of accu-
racy, the words "relatively large" and "starting with"
in the third sentence of the paragraph should be replaced
respectively by "well established" and "illustrated by".

It was so agreed.

Paragraph 12, as amended, was adopted.

Paragraphs 13 to 81

Paragraphs 13 to 81 were adopted.

Paragraph 82

24. Mr. PELLET said that, in the first sentence of the
French text, the word pas should be inserted between qui
n 'avaient and ete consultes.

It was so agreed.

Paragraph 82, as amended, was adopted.

Paragraphs 83 to 93

Paragraphs 83 to 93 were adopted.

Chapter HI, as a whole, as amended, was adopted.

25. Mr. VERESHCHETIN said that, while he under-
stood that the Commission could not adopt draft articles
which were not accompanied by commentaries, he
would like the report to show that the Drafting Commit-
tee had done a great deal of work during the session on
the topic of international liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law.

26. The CHAIRMAN noted that paragraph 6 of chap-
ter III of the draft report provided a fairly detailed ac-
count of the work of the Drafting Committee. The Com-
mittee's work would also be mentioned in the
Chairman's report, as he was also of the view that the
Sixth Committee should be informed of the progress it
had made. Furthermore, the draft articles on international
liability for injurious consequences arising out of acts
not prohibited by international law would be made avail-
able to the members of the Sixth Committee for their in-
formation.

27. Mr. KOROMA wondered whether it might not be
premature to transmit the articles to the Sixth Commit-
tee.
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28. The CHAIRMAN recalled that that practice had al-
ready been adopted the preceding year in the case of arti-
cles which could not be adopted because they were not
accompanied by commentaries.

29. Mr. GUNEY asked whether the membership of the
Drafting Committee had been specified.

30. The CHAIRMAN said that the membership was
given in chapter I of the report.

31. Mr. CALERO RODRIGUES said that the question
raised by Mr. Vereshchetin demonstrated that persons
who were not members of the Commission might find it
difficult to understand the internal structure of the report.
He wondered, therefore, whether it might not be advis-
able to add in the second sentence of paragraph 6, after
the words "at the conclusion of the discussion", some-
thing along the lines of "as summarized below in para-
graphs 8 to 9 3 " , which would give an idea of the
amount of work done by the Drafting Committee. Alter-
natively, a footnote could serve the same purpose.

32. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that that suggestion was adopted.
The Commission would leave it to the secretariat to de-
cide on an appropriate wording.

It was so agreed.

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
andCorr.l andAdd.1-7)

C. Draft articles of part 2 of the draft on State responsibility
(continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,
6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-
SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

Commentary to article 8 (Compensation) (continued) (A/CN.4/
L.484/Add.5)

Paragraphs (16) and (17) (continued)

33. The CHAIRMAN recalled that the consideration of
paragraphs (16) and (17) of the commentary to article 8
had been left pending at the preceding meeting, as Mr.
Pellet and Mr. Vereshchetin had found unclear the words
"moral damage to the persons of nationals or agents of
the injured State", in the penultimate sentence of para-
graph (16).

34. Mr. PELLET said that it should be made clear that
it was the damage suffered by the persons of nationals or
agents of the State as individuals that was meant.

35. Mr. ARANGIO-RUIZ (Special Rapporteur) pro-
posed adding the words en tant que particuliers after
agents de I'Etat lese at the end of the sentence in the
French text.

36. Mr. VERESHCHETIN asked whether the Special
Rapporteur could also formulate his proposal in English.

37. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, in the English version, the words "as private par-
ties" or "as private persons" should be added after the
words "injured State".

38. Mr. PELLET said that he would prefer the words
en tant qu 'etres humains in the French text.

39. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that that wording would apply to natural, but not to ju-
ridical persons.

40. Mr. CRAWFORD said that, in the English text, the
word "persons" might be moved to the end of the sen-
tence, which would then read "moral damage to nation-
als or agents of the injured State as persons".

41. The CHAIRMAN recalled that plenary meetings of
the Commission were not the proper forum for drafting.
He suggested, therefore, that Mr. Crawford, Mr. Pellet
and Mr. Vereshchetin should agree on an appropriate
wording with the Special Rapporteur. He also suggested
that, as the problem also arose in paragraph (17), para-
graphs (16) and (17) should be left pending.

It was so agreed.

Paragraph (18)

42. Mr. PELLET said that he was completely opposed
to the concept of "personal injury" referred to in the
second part of the paragraph. To his knowledge, the only
two categories of injury were material and moral injury.
He noted that the same problem arose in paragraph (21).

43. Mr. ARANGIO-RUIZ (Special Rapporteur) ex-
plained that, as he saw it, personal injury covered both
material and moral injury inflicted on an individual, as
opposed to patrimonial losses.

44. Mr. VILLAGRAN KRAMER noted that, in the in-
ternal law of some countries, personal injury was syn-
onymous with material injury suffered by an individual,
as opposed to moral injury.

45. Mr. PELLET said that, while he understood the ex-
planations of the Special Rapporteur, he did not see the
need to include the concept of personal injury in para-
graph (18). It would be quite easy to delete the words
"Apart from the umpire's considerations regarding the
damages under points (a) and (b), which are relevant
with regard to the broader concept of 'personal injury' "
after the indented quotation, so that the sentence would
then begin "It is of interest".

46. Mr. VERESHCHETIN also took the view that the
concept of "personal injury" would give rise to prob-
lems in paragraph (21), where it referred both to natural
and to juridical persons. The idea that it expressed
seemed in any event to be covered by the concept of
moral damage. It would therefore be preferable to delete
it from paragraph (18).

47. Mr. de SARAM said that he also supported Mr.
Pellet's suggestion, which would eliminate the ambigu-
ity in paragraph (18) and avoid further problems when
paragraph (21) was taken up.

48. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (18) as amended by Mr. Pellet.

Paragraph (18), as amended, was approved}

Paragraph (19)

49. Mr. PELLET said that he was categorically op-
posed to the last sentence of the paragraph. If the Com-

8 Subsequently, paragraph (18) was amended along with para-
graphs (16), (17) and (21); see 2324th meeting, para. 1.
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mission had refrained from expressly providing in arti-
cle 8 for compensation of moral damage to nationals of
the injured State, it had, in his opinion, made a mistake
and he by no means shared that view.

50. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that at least the last line of the sentence was unclear and
should be recast with the help of the small ad hoc work-
ing group that had been set up.

51. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to
postpone the adoption of paragraph (19) the last sentence
of which was to be redrafted by the Special Rapporteur.

It was so agreed.

Paragraph (20)

Paragraph (20) was approved.

Paragraph (21)

52. Mr. VERESHCHETIN said that, if the Commis-
sion decided to retain the reference to "personal" dam-
age in paragraph (21), he did not see how such personal
damage could be applied to juridical persons. Such dam-
age was described as being "caused to the said private
parties", and the first sentence clearly stated that it was
"persons, physical or juridical" that were referred to.
However, it was debatable whether the types of damage
mentioned in the last sentence could be inflicted on ju-
ridical persons.
53. Mr. PELLET said that, in that respect, there had
been no inconsistency on the part of the Special Rappor-
teur. If there was agreement on the premises that he had
stated, that is, if personal damage was taken to cover all
damage caused to private persons—and not "parties"—
whether physical or juridical, and if such damage could
be either material or moral, it might be quite easy to
amend the paragraph. The most important thing was to
get rid of the idea that personal damage could be any-
thing other than material or moral damage.

54. Mr. ARANGIO-RUIZ (Special Rapporteur) pro-
posed that that point should be added to the three others
already referred to the small ad hoc working group.

55. Mr. RAZAFINDRALAMBO said that the para-
graph could be corrected without wholesale rewriting
simply by deleting the words between dashes.

56. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission decided to
leave paragraph (21) pending and to ask the small ad hoc
working group to revise the wording.

It was so agreed.

Paragraphs (22) and (23)

Paragraphs (22) and (23) were approved.

Paragraph (24)

57. Mr. VERESHCHETIN said that the words "will
normally require the awarding of interest" in the third
sentence of the paragraph were too categorical, in view
of the text of article 8, paragraph 2, which stipulated that
compensation "may" include interest, and of the first

footnote of the paragraph, which rightly stated that doc-
trinal views on the point were divided. He proposed
either deleting the third sentence entirely or taking up the
idea expressed in the footnote and saying that some
members of the Commission supported the conclusion in
question, while others thought that it was premature at
the current stage.

58. Mr. VILLAGRAN KRAMER supported the pro-
posal as it would get rid of the conflict between article 8,
paragraph 2, and the commentary.

59. Mr. CRAWFORD said that, while the commentary
should of course not appear to contradict the text of the
article, at least the basic idea of the second half of the
sentence should be kept, namely, that the payment of in-
terest was a method often used in cases of damage aris-
ing out of the temporary immobilization of capital, since
that was a fact. If the first half of the sentence was to be
amended or deleted, it might be necessary to move the
reference to the first footnote of the paragraph, or even
to mention in the text of the paragraph that doctrine was
divided on the point and quote writers in the footnote.

60. Mr. YANKOV supported the view expressed by
Mr. Vereshchetin, but thought that it would be better,
rather than simply deleting the third sentence, to recast
the text so as to stress the non-automatic nature of the
payment of interest.

61. Mr. ROSENSTOCK said that, regardless of doc-
trinal differences, the Commission must recognize the
existence of a predominant State practice. However, the
statement might be made less categorical by replacing
the word "normally" by "often".

62. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the simplest solution would be to move the reference
to the first footnote from the third sentence to the end of
the second sentence and to amend the third sentence to
read: "The Commission, however, recognizes that the
awarding of interest seems to be the most frequently
used method for compensating the type of loss stemming
from the temporary non-availability of capital".

63. Mr. BOWETT said that he feared that too many
reservations might dilute the substance of the commen-
tary itself. The important point, which was not brought
out clearly, was that interest could not be awarded in ad-
dition to compensation for losses in the case of a going
concern, short of accepting that the same funds could be
simultaneously in a bank, where they earned interest,
and in the enterprise, where they produced profits.

64. Mr. de SARAM said that the point raised by Mr.
Bowett was not brought out clearly in the wording of ar-
ticle 8, paragraph 2, and should therefore be included in
the commentary.

65. Mr. ROSENSTOCK said that the wording of arti-
cle 8, paragraph 2, stated explicitly that the awarding of
both interest and compensation for losses was not a re-
quirement in all cases, but remained a possibility. The
compromise wording, which involved adding the words
"where appropriate" to paragraph 2, had been adopted
to take account of the time factor and of other considera-
tions which had been discussed at length in the Drafting
Committee. He could not accept a commentary which
was nothing short of a rejection of the wording adopted
in the draft article.
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66. Mr. CRAWFORD said that paragraph (24) was
linked with paragraphs (25) and (26), which dealt with a
number of points raised during the discussion. With re-
gard to the point raised by Mr. Bowett, it might be better
dealt with in the discussion on paragraph (27).
67. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (24), as amended by the Special Rap-
porteur.

Paragraph (24), as amended, was approved.

Paragraph (25)

Paragraph (25) was approved.

Paragraph (26)

68. Mr. VERESHCHETESf said that the reasons ad-
vanced for amending the text of paragraph (24) could
also be used to justify amending paragraph (26), by de-
leting the words "although normally justified".
69. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed to ap-
prove paragraph (26), as amended by Mr. Vereshchetin.

Paragraph (26), as amended, was approved.

Paragraph (27)

70. Mr. BOWETT, taking up the argument he had de-
veloped in the discussion on paragraph (24), proposed
adding the following sentence to paragraph (27): "When
loss of profits is awarded in relation to a capital invest-
ment in a 'going concern', it would not seem appropriate
to award interest on the capital value of that investment
over the same period of time for which loss of profits is
awarded".
71. Mr. KUSUMA-ATMADJA said that Mr. Bowett's
proposal seemed to place interest and loss of profits on
the same plane, whereas paragraph (27) explained
clearly that compensation for loss of profits was not as
widely accepted as the payment of interest. It would be
preferable to state simply that the two could not be cu-
mulative, without affecting the order of precedence es-
tablished in the paragraph.

72. Mr. VILLAGRAN KRAMER said that it might be
wiser not to go into the interpretation of article 8, para-
graph 2, and not to focus on one method of compensa-
tion rather than another. The text of the draft articles
used the words "may include" so as to leave it to the ar-
bitrator or judge to decide on the appropriate method of
compensation.
73. Mr. CRAWFORD said that the Commission ap-
peared to be placing on Mr. Bowett's proposal a positive
connotation which it did not have, since it was intended
simply to rule out the cumulative application of the two
methods of compensation.
74. Mr. BOWETT proposed that a simpler wording
might be: "A claimant will not be entitled to recover
both interest and loss of profits when deprived of a going
concern. It will be for a tribunal to judge which is the ap-
propriate remedy".
75. Mr. ROSENSTOCK said that that wording com-
pletely contradicted what was stated in article 8, para-

graph 2, and disregarded such considerations as the time
factor, among others.

76. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the new wording proposed by Mr. Bowett did not
stipulate that the simultaneous application of both meth-
ods was impossible in the case of the same object and
the same time period, which would cover the point
raised by Mr. Rosenstock.

77. The CHAIRMAN suggested that Mr. Bowett and
Mr. Crawford should together prepare a new version of
the sentence which Mr. Bowett proposed adding to para-
graph (27).

The meeting rose at 6 p.m.

2323rd MEETING

Tuesday, 20 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Arangio-Ruiz, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Fomba, Mr. Giiney, Mr. Koroma, Mr.
Kusuma-Atmadja, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Razafindralambo, Mr. Ro-
senstock, Mr. Shi, Mr. Thiam, Mr. Tomuschat,
Mr. Vereshchetin, Mr. Villagran Kramer, Mr. Yankov.

Draft report of the Commission on the work of
its forty-fifth session {continued)

CHAPTER IV. State responsibility (continued) (A/CN.4/L.484
andCorr.l andAdd.1-7)

C. Draft articles of part 2 of the draft on State responsibility
{continued)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,
6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-
SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (continued) (A/CN.4/L.484/Add.2-7)

Commentary to article 8 (Compensation) (continued) (A/CN.4/
L.484/Add.5)

Paragraphs (16) and (17) (continued)

1. The CHAIRMAN said that certain points concern-
ing paragraphs (16) and (17) were still pending and the
Commission would revert to them later.

Paragraph (19) (concluded)

2. Mr. ARANGIO-RUIZ (Special Rapporteur) pro-
posed that the words "the relationship between the State
and its nationals is a primary rule which has no place in
the present context", in the last sentence, should be re-
placed by "this is part of the material damage to the
State."
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Paragraph (19), as amended, was approved.

Paragraph (27) (continued)

3. Mr. BOWETT proposed that two sentences should
be inserted at the end of paragraph (27), reading: "A
claimant will not be entitled to recover both interest and
loss of profit over the same period of time when de-
prived of a 'going concern'. It will be for a court to
judge which is the appropriate remedy."

4. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the proposed addition would meet the point raised
the previous day by Mr. Crawford. At the same time, he
had reservations about referring too often to the courts
because that was not the most frequent way of settling
disputes involving loss of profit.

5. Mr. BOWETT said that the second sentence of his
proposed text could simply be left out.

6. Mr. ROSENSTOCK said that he did not favour the
proposed amendment. It was not consistent with the
Commission's general approach to the issue of interest
and loss of profit, illustrated by paragraphs (26) and
(38), in which it had simply made reference to the com-
plexity of the issue and left the decision to the judge or
other third party involved.

7. The proposed amendment basically asserted that the
same loss should not be compensated twice. That was
true of all forms of reparation, not only loss of profit. He
preferred the original, albeit highly complex, formula-
tion suggested by Mr. Bowett the previous day. The text
just proposed was misleading and might give rise to un-
fortunate and unjust results by ruling out one solution or
the other.

8. In his view, the Commission was making a mistake:
thus far, it had chosen not to provide specific rules for
third parties and to let them determine the remedy,
whereas in the amendment under consideration, the
Commission had suddenly taken the opposite tack and
provided guidelines for one particular form of repara-
tion.

9. However, he said that he would have no objection to
the second sentence if the first sentence were acceptable,
which it was not.

10. Mr. BOWETT said that Mr. Rosenstock had raised
an important general question which pertained to that en-
tire section of the report. As it stood, that section gave
no guidance on the extremely important practical matter
of loss of profit. Three questions, in particular, needed to
be answered: the kind of claim for which loss of profit
was recoverable; the period of time for which loss of
profit was recoverable; and how loss of profit was to be
calculated. The Commission had failed to answer any of
those questions.

11. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he shared Mr. Bowett's views. However, the Draft-
ing Committee had not wished to incorporate such de-
tails in the draft articles. Perhaps the commentary could
provide the needed precision and he suggested that an in-
formal working group should be appointed to redraft the
proposed amendment to paragraph (27).

12. Mr. de SARAM said that he fully agreed with Mr.
Bowett. The question under consideration was actually

quite general in scope. Accordingly, the proposed work-
ing group should be open-ended.

13. Mr. YANKOV said that, while endorsing Mr.
Bowett's views, he also appreciated the merits of Mr.
Rosenstock's argument. Practice varied greatly among
States and it would be very difficult to arrive at a set of
rules that would be universally acceptable. The Commis-
sion should not attempt to establish rules to cover all
cases; rather it should stress that decisions should be ar-
rived at through third-party settlement procedures.

14. The CHAIRMAN designated Mr. Arangio-Ruiz
(Special Rapporteur), Mr. Bowett, Mr. Crawford, Mr.
Rosenstock and, if they so wished, Mr. de Saram and
Mr. Yankov, to form an open-ended working group to
redraft the proposed amendment to paragraph (27).

Paragraphs (28) to (37)

Paragraphs (28) to (37) were approved.

Paragraph (38)

15. Mr. YANKOV said that the words "to state the
general principle in quite flexible terms and" should be
inserted after "It has therefore felt it preferable" in the
second sentence. His proposal was based on views ex-
pressed in the Drafting Committee at the previous ses-
sion.

16. Mr. BOWETT said that the solution did not lie in
letting judges determine whether compensation for loss
of profit should be paid. Without guidelines, they were
not able to make informed and consistent decisions. It
was incumbent on the Commission to clarify the law and
provide guidance on that matter.

17. Mr. VILLAGRAN KRAMER said that it would in-
deed be useful to clarify the law relating to compensa-
tion. He pointed out that paragraph (38) would have to
be amended in the light of the final drafting of paragraph
(27), which was to be completed by the newly estab-
lished open-ended working group.

18. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the amendment to paragraph (38) proposed by Mr.
Yankov could also be considered by the open-ended
working group. He agreed with Mr. Bowett that compen-
sation for loss of profit was an area in which clarification
was needed. However, since practice provided no real
guidance, the Commission would be engaged in progres-
sive development rather than codification of the law.

19. Mr. YANKOV said that he appreciated the merit
of Mr. Bowett's argument. In his view, paragraph 2 of
article 8 did set forth a general principle that could serve
as a guideline for the settlement of disputes relating to
compensation. His intention in making the amendment
had been to insert an implicit reference to that general
principle in paragraph (38) of the commentary.

20. Mr. PELLET said he had a general reservation to
make. As he saw it, the present debate was quite point-
less. The Drafting Committee had decided not to enter
into details in the text of the article. He himself did not
approve of that course because he thought the Commis-
sion was called upon to do much more than that. How-
ever, that decision had been taken. The general formula-
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tion adopted by the Drafting Committee could not now
be supplemented by way of the commentaries.

21. Again, he said he was shocked at the frequent ref-
erences in the commentary to the judge or other third
party involved in the settlement of the dispute. Surely it
was primarily for the parties concerned to arrive at a set-
tlement: the Commission should provide them with
guidance and should not simply be thinking of the pos-
sibility of judges or arbitrators.

22. Mr. ARANGIO-RUIZ (Special Rapporteur)
pointed out that practically all the cases available from
State practice involved decisions by third-party bodies.
The point raised by Mr. Pellet was a valid one and the
working group would no doubt take it into consideration.

23. Mr. TOMUSCHAT said that practically all the ex-
amples given in the commentary dealt with losses which
affected capital assets. Actually, the rule in article 8 ap-
plied equally well to loss of working capacity. The com-
mentary should include examples of compensation of in-
dividuals for loss of earnings.

24. Mr. ROSENSTOCK said he had no objection to
the inclusion of further examples, but Mr. Tomuschat's
point could be regarded as covered by paragraphs (22)
and (23) of the commentary. The working group should
not be asked to undo decisions taken at the previous ses-
sion by the Drafting Committee, nor could it remedy any
gaps left by those decisions.

25. Mr. ARANGIO-RUIZ (Special Rapporteur)
pointed out that paragraphs (22) and (23) mentioned the
case of the death of a private individual who was a na-
tional of the State concerned. If Mr. Tomuschat had any
other examples in mind, he could perhaps make a spe-
cific suggestion.

26. There could certainly be no question of undoing
what the Drafting Committee had done at the previous
session, nor of filling gaps left by the Committee. He
was confident that, in their wisdom, the members of the
working group could avoid both pitfalls.

27. Mr. VILLAGRAN KRAMER suggested that Mr.
Tomuschat should indicate a few specific examples of
loss of working capacity. Cases of expulsion obviously
came to mind.

28. Mr. SHI pointed out that article 8 laid down the
general rule in the matter of compensation. In his opin-
ion, the text of the article was sufficient and it was nei-
ther practicable nor desirable to try to supplement it by
means of commentaries. A commentary could not fill a
gap in the text of the article.

29. The whole subject of compensation was very com-
plex. All the examples given in the commentary related
to cases settled by arbitral tribunals or by mixed com-
missions. None were taken from the very rich practice of
bilateral settlements. He was thinking, among others, of
the settlement agreements after the Second World War,
most of which had been bilateral in character, especially
the lump sum agreements of that time. Under those
agreements, it had been left to each party's internal com-
mission to handle the question of distribution among its
nationals. Such examples were worth mentioning.

30. He saw no need for a working group and urged that
the commentary should be left as it stood. In any case, if
the working group were to produce a text, he was certain

that it would lead to a further lengthy and unprofitable
discussion.

31. The CHAIRMAN invited Mr. Tomuschat to sub-
mit a text for incorporation in the commentary in order
to cover the point raised by him.

32. Mr. TOMUSCHAT said that he would submit a
few sentences to deal with the cases he had in mind. The
examples to be mentioned would include treaties signed
by Germany with a number of countries immediately af-
ter the Second World War, dealing with compensation to
persons persecuted on racial grounds.

33. The CHAIRMAN said that, while waiting for the
issue to be reported on by the open-ended working
group, he invited the Commission to consider, paragraph
by paragraph, chapter IV, sections A and B.

A. Introduction (A/CN.4/L.484)

Paragraphs 1 to 8

Paragraphs 1 to 8 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session
(A/CN.4/L.484 and Add.l)

Paragraphs 9 to 87 (A/CN.4/L.484)

Paragraphs 9 to 87 were adopted.

Paragraphs 1 to 51 (A/CN.4/L.484/Add.l)

Paragraphs 1 to 51 were adopted.

Section B was adopted.

The meeting rose at 11.15 a.m.

2324th MEETING

Wednesday, 21 July 1993, at 10.05 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney,
Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.
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Draft report of the Commission on the work of
its forty-fifth session (continued)

CHAPTER IV. State responsibility (concluded) (A/CN.4/L.484
andCorr.l andAdd.1-7)

C. Draft articles of part 2 of the draft on State responsibility
(concluded)

2. TEXTS OF DRAFT ARTICLE 1, PARAGRAPH 2, AND DRAFT ARTICLES 6,
6 bis, 7, 8, 10 AND 10 bis WITH COMMENTARIES THERETO, PROVI-
SIONALLY ADOPTED BY THE COMMISSION AT ITS FORTY-FIFTH SES-
SION (concluded) (A/CN.4/L.484/Add.2-7)

Commentary to article 8 (Compensation) (concluded) (A/CN.4/
L.484/Add.5)

Paragraphs (16) and (17), (18) and (21) (concluded)

1. Mr. CRAWFORD, reading out the amendments pro-
posed by the working group to settle the problems posed
by paragraphs (16), (17), (18) and (21), said that the
phrase "to the persons of nationals or agents of the in-
jured State", in paragraph (16), would be replaced by
"to the persons of the injured State's nationals or agents
as human beings". The expression "as human beings"
would also be inserted after the words "the injured
State's nationals or agents", in the last sentence. In para-
graph (17), the expression "in their private capacity", in
the second sentence, would be replaced by "as human
beings". The phrase "which are relevant with regard to
the broader concept of 'personal injury' " in paragraph
(18), would be deleted. In paragraph (21), the phrase
"the 'personal' damage—other than 'moral' damage—"
would be replaced by "the personal injury".

Paragraphs (16), (17), (18) and (21), as amended,
were approved.

Paragraph (27) (concluded)

2. Mr. BOWETT proposed that the following text
should be added at the end of paragraph (27):

"If loss of profits are to be awarded, it would seem
inappropriate to award interest on the profit-earning
capital over the same period of time, simply because
the capital sum cannot be earning interest and notion-
ally employed in earning profits at one and the same
time. However, interest would be due on the profits
which would have been earned—but which have been
withheld from the original owner. The essential aim is
to avoid 'double recovery' in all forms of repara-
tion."

3. Mr. TOMUSCHAT said that the second sentence
proposed by Mr. Bowett should be deleted because it en-
tered into too much detail.

4. Mr. ROSENSTOCK said that the second sentence
could not be deleted if the first was retained.

Paragraph (27), as amended by Mr. Bowett, was ap-
proved.

New paragraph (30 bis)

5. Mr. TOMUSCHAT, arguing that the commentary
should not be confined to cases involving companies but
should also mention cases concerning private individ-
uals, proposed that the commentary should include a
new paragraph, paragraph (30 bis), to read:

"(30 bis) A right to compensation for loss of earn-
ings may also arise when individuals are deprived of
making use of their working capacity, either as self-
employed or as employed persons. This situation can
occur, in particular, when an alien is unlawfully de-
ported from his country of residence. In two judg-
ments the European Court of Human Rights affirmed
in principle that the reparation owed to the victim of
such a measure also included compensation for loss
of earnings, although in both cases it found that a
causal link had not been established."

The new paragraph would be accompanied by the fol-
lowing footnote:

"Judgments of 21 June 1988, Berrehab, Publications
of the European Court of Human Rights, Series A:
Judgments and Decisions, vol. 138, p. 17; and Judg-
ment of 18 February 1991, Moustaquim, ibid., vol.
193, p. 2 1 . "

6. Mr. ARANGIO-RUIZ (Special Rapporteur) pro-
posed that the word "naturally" should be added at the
beginning of Mr. Tomuschat's proposed text, to give
more force to an idea already expressed more generally
in the commentary.

New paragraph (30 bis), as proposed by Mr. To-
muschat and amended by the Special Rapporteur, was
approved.

Paragraph (38) (concluded)

7. Mr. BOWETT proposed that the following text
should be inserted after the first sentence of the para-
graph:

"The relative uncertainty in the case-law discloses
three questions which give rise to controversy:

(a) In what cases are loss of profits recoverable?
(b) Over what period of time are they recover-
able?
(c) How should they be calculated?

As regards the first question it seems fairly clear that
the problem arises with 'going concerns' which have
a profit-making capacity. The major uncertainty re-
lates to the question whether loss of profits are recov-
erable for a lawful, as opposed to unlawful, taking
(this is the uncertainty reflected in the difference of
emphasis in Amoco International Finance Corp. v.
Iran as compared with the Phillips case). As regards
the second question, the central question, again unset-
tled, is whether that period of time ends at the date of
judgement or should be extended to the original ter-
mination date for the contract or concession which
has been terminated. The third question raises the
whole question of the method of calculation, in par-
ticular whether the DCF (Discounted Cash Flow)
method is appropriate. The state of the law on all
these questions is, in the Commission's view, not suf-
ficiently settled and the Commission, at this stage, felt
unable to give precise answers to these questions or to
formulate specific rules relating to them."

8. Furthermore, he proposed that the second sentence
of paragraph (38) should be altered to read:

"It has therefore felt it preferable to leave it to the
States involved or to any third party involved in the
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settlement of the dispute to determine in each case
whether compensation for loss of profits should be
paid."

Paragraph (38), as amended, was approved.

The commentary to article 8, as amended, was ap-
proved.

Chapter IV, as a whole, as amended, was adopted.

9. Mr. PELLET said he had not wished to oppose the
adoption of chapter IV of the draft report, but in his
opinion draft articles 6 to 10 bis had been considerably
toned down in comparison with the text proposed by the
Special Rapporteur, which had in itself been insuffi-
ciently precise, so that the result proposed by the Draft-
ing Committee was extremely general and failed to pro-
vide potential users with the guidelines they were
entitled to expect from the Commission. The fact that
problems were difficult or that the law was not settled
was no reason not to suggest solutions. The comment-
aries to the draft articles were scarcely more satisfactory,
in that to make up for the general nature of the articles
themselves they dealt with things which did not appear
in the articles. The purpose of the commentaries was to
comment on the draft articles adopted by the Draft Com-
mittee and not those initially proposed by the Special
Rapporteur.

10. Mr. ARANGIO-RUIZ (Special Rapporteur) poin-
ted out that the Drafting Committee had adopted the
draft articles in question some years after the corre-
sponding reports had been submitted. The superficial
character of the draft articles noted by Mr. Pellet could
also be explained perhaps by the tendency among a num-
ber of members of the Commission to produce rapid re-
sults at all costs, as well as the tendency of some to pre-
fer the brevity of the articles proposed by the previous
Special Rapporteur. Lastly, it was unfortunately a very
common practice for the members of the Drafting Com-
mittee not to take part in the Committee's work with suf-
ficient regularity. Consequently, they did not follow
closely enough the developments in the questions the
Committee was considering. This regrettable phenom-
enon had been particularly pronounced—not without
consequences—during the work on articles 11 and 12 at
the present session.

CHAPTER H. Draft Code of Crimes against the Peace and Secu-
rity of Mankind (A/CN.4/L.482 and Add.l and Add.l/Corr. 1
and A/CN.4/L.482* and Add.l*)

11. The CHAIRMAN said that chapter II of the draft
report of the Commission (A/CN.4/L.482 and Add.l and
Add.l/Corr.l) had been reissued for technical reasons
and bore the symbols A/CN.4/L.482* and Add.l*.

12. Mr. BENNOUNA, supported by Mr. ARANGIO-
RUIZ, Mr. PAMBOU-TCHIVOUNDA and Mr. RA-
ZAFINDRALAMBO, said that the documents A/CN.4/
L.482* and Add.l* reissued "for technical reasons",
were a veritable revision of the initial documents and no
longer reflected the discussion in plenary. He would
therefore like the Commission to revert to the initial
documents.

13. Following a procedural discussion in which Mr. de
SARAM (Rapporteur), Mr. CALERO RODRIGUES,
Mr. ROSENSTOCK, Mr. PELLET, Mr. MAHIOU, Mr.

CRAWFORD, Mr. BOWETT, Mr. VERESHCHETIN,
Mr. TOMUSCHAT, Mr. MIKULKA, Mr. KOROMA,
Mr. THIAM (Special Rapporteur) and Mr. AL-
KHASAWNEH took part, the CHAIRMAN suggested
that the Commission should instruct the Rapporteur,
with the Rapporteur's agreement, to prepare with the
help of the secretariat a further document on the basis of
documents A/CN.4/L.482 and Add.l and Add.l/Corr. 1
and A/CN.4/L.482* and Add.l*, in the light of the dis-
cussion in plenary.

It was so agreed.

The meeting rose at 1.15 p.m.

2325th MEETING

Wednesday, 21 July 1993, at 3.10p.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind1 (continued)1* (A/CN.4/446, sect. B,
A/CN.4/448 and Add.l,2 A/CN.4/449,3 A/CN.4/452
and Add.1-3,4 A/CN.4/L.488 and Add.1-4, A/CN.4/
L.490 and Add.l)

[Agenda item 3]

REVISED REPORT OF THE WORKING GROUP ON A DRAFT
STATUTE FOR AN INTERNATIONAL CRIMINAL COURT

1. The CHAIRMAN recalled that, at its 2298th plenary
meeting, on 17 May 1993, the Commission decided to
convene the Working Group on a draft statute for an
international criminal court,5 in accordance with the
mandate contained in paragraphs 4, 5 and 6 of General
Assembly resolution 47/33. He invited Mr. Koroma, the
Chairman of the Working Group, to introduce its revised
report (A/CN.4/L.490 and Add.l).

* Resumed from the 2303rd meeting.
1 For the text of the draft articles provisionally adopted on first

reading, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.
2 Reproduced in Yearbook. . . 1993, vol. II (Part One).
3 Ibid.
4 Ibid.
5 The Commission, at its 2300th meeting on 25 May 1993, decided

that the Working Group on the question of an international criminal
jurisdiction should, henceforth, be called "Working Group on a draft
statute for an international criminal court".
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Assembly resolution 47/33. He invited Mr. Koroma, the
Chairman of the Working Group, to introduce its revised
report (A/CN.4/L.490 and Add.l).
2. Mr. KOROMA (Chairman of the Working Group on
a draft statute for an international criminal court) said
that the revised report contained a preliminary version of
a draft statute for an international criminal tribunal. The
Working Group had begun by examining a series of draft
provisions dealing with the more general and organiza-
tional aspects of a draft statute but had decided, in order
to expedite its work, to create three subgroups to deal
with jurisdiction and applicable law, investigation and
prosecution, and cooperation and judicial assistance. The
subgroups had been chaired by Mr. Crawford, later re-
placed by Mr.Tomuschat, by Mr. Calero Rodrigues and
by Mr. Yankov, respectively. The reports of the sub-
groups had contained specific draft provisions and some
preliminary comments. After considering the reports, the
Working Group had requested the subgroups: (a) to in-
corporate into the draft articles, to the extent possible,
the observations made in the Working Group, and (b) to
consider a number of issues identified as possible addi-
tional matters for a statute.
3. On the basis of the further papers prepared by the
subgroups, the Working Group had produced the draft
statute and the commentary currently before the Com-
mission. Square brackets in the text indicated that the
Working Group had not yet agreed either on the content
or on its formulation. In numerous instances the com-
mentary to the draft articles explained the special diffi-
culties encountered in drafting certain provisions. The
Working Group recommended that the Commission
should indicate in its report that the views of the General
Assembly on such provisions would be welcome. The
Working Group had been guided by the recommenda-
tions made by the Commission and by the report of the
Working Group at the previous session,6 but it had also
taken into account the views expressed thereon by Gov-
ernments.
4. Part 1 of the draft statute (arts. 1 to 21) dealt with
the establishment and composition of the Tribunal. The
brackets around the two paragraphs of article 2 reflected
two divergent views in the Working Group, and indeed
in the plenary discussion, about what the relationship of
the Tribunal to the United Nations should be. Some
members wanted the Tribunal to be an organ of the
United Nations, while others advocated a different kind
of link, such as a treaty of cooperation, similar to those
between the United Nations and the specialized agen-
cies. Article 4, paragraph 1, reflected the virtues of flexi-
bility and cost-reduction advocated in the report of the
Working Group at the previous session. The Tribunal
would be a permanent institution, but it would sit only
when required to consider a case submitted to it.

5. Article 5 laid down the overarching structure of the
international judicial system to be created, which was
called the "Tribunal", and its component parts: the
"Court", or judicial organ, the "Registry", or adminis-
trative organ, and the "Procuracy", or prosecutorial
organ. The three organs had to be considered in the draft
statute as constituting an international judicial system as

6 Yearbook... 1992, vol. II (Part Two), p. 58, document A/47/10,
annex.

a whole, notwithstanding the independence which had to
exist between the judicial and prosecutorial branches.
Articles 6 to 11 dealt with the Court and its composition
and with the status of the judges and the Bureau of the
Court. The relatively long term of office of 12 years
(art. 7, para. 6) was regarded as a trade-off for the prohi-
bition on the re-election of judges. In contrast to ICJ, the
special nature of an international criminal institution
argued against the possibility of re-election. The only
exceptions were set out in article 7, paragraph 7, and
article 8.

6. It was, of course, desirable to ensure the independ-
ence of judges (art. 9), but the Court was not to be a full-
time body and, in accordance with article 17, the judges
would be paid not a salary but simply a daily allowance
and expenses. Accordingly, article 9, without ruling out
the possibility of a judge performing other salaried func-
tions, endeavoured to define the criteria for determining
activities which might compromise the independence of
judges. In cases of doubt, the Court would decide.

7. The Registrar (art. 12) was the Court's principal ad-
ministrative officer and, unlike the judges, was eligible
for re-election. He performed important functions under
the statute, such as notification, receipt of declarations of
the Court's jurisdiction, and so on. The Working Group
had been strongly of the opinion that the Procuracy
(art. 13) should be independent in performing its func-
tions and kept separate from the structure of the Court.
The Prosecutor and the Deputy Prosecutor were there-
fore to be elected not by the Court but by a majority of
the States parties to the statute. Article 13, paragraph 4,
also provided that the Procuracy should not seek or re-
ceive instructions from any Government or any source.

8. Articles 14 to 18 dealt with matters related to the be-
ginning and termination of the judges' functions and to
the work of the judges and the Court and the perform-
ance of their functions. Articles 19 and 20 were con-
cerned with the making of rules: the rules of the Tribunal
relating to pre-trial investigations and the conduct of the
trial itself (art. 19) and the rules necessary for the inter-
nal functioning of the Court (art. 20). Most members of
the Working Group placed great emphasis on the distinc-
tion between the two kinds of rule, although some were
unconvinced that a substantive distinction existed.

9. The place of article 21 (Review of the Statute) was
still provisional, and it might be included in the final
clauses. Subparagraph (b) had a special link with Part 2
of the statute, on jurisdiction and applicable law, as it
would provide the basis for enlarging the strand of juris-
diction contained in article 22, which brought new con-
ventions within the scope of the statute, including the
draft Code of Crimes against the Peace and Security of
Mankind.

10. Part 2 of the draft Statute (arts. 22 to 28) was in
fact very important. Articles 22 to 26 laid down two ba-
sic strands of jurisdiction rooted in a distinction made by
the Working Group between treaties which defined
crimes as international crimes and treaties which merely
provided for the suppression of undesirable conduct con-
stituting crimes under national law. An example of the
first category of treaty was the International Convention
against the Taking of Hostages, and examples of the sec-
ond category were the 1963 Convention on Offences and



180 Summary records of the meetings of the forty-fifth session

Certain Acts Committed on Board Aircraft and all trea-
ties dealing with drug-related crimes.

11. Article 23 offered the Commission three alterna-
tives with regard to the ways in which States might ac-
cept the Court's jurisdiction over the crimes listed in ar-
ticle 22. Alternative A was an "opting in" system, under
which a State did not automatically confer jurisdiction
on the Court by becoming a party to the statute but
needed to make a special declaration. Some members of
the Working Group thought that such a method best re-
flected the consensual basis of the Court's jurisdiction
and the flexible approach to that jurisdiction recom-
mended in the report of the Working Group at the previ-
ous session. Other members did not believe that such
considerations necessarily led to the kind of system set
out in alternative A. They preferred a system whereby a
State, by becoming a party to the statute, automatically
conferred on the Court jurisdiction over the crimes listed
in article 22, although they would have the right to ex-
clude some crimes ("opting out" system). Alternatives
B and C were based on that approach. The Working
Group recommended that the alternatives should be
transmitted to the General Assembly with a request for
guidance.

12. Article 24 specified the States which had to accept
the Court's jurisdiction in a given case under article 22.
The general criterion, set out in paragraph 1 (a), was that
the Court had jurisdiction over a crime provided that any
State which would normally have jurisdiction under the
relevant treaty to try the suspect before its own courts
had accepted the Court's jurisdiction under article 23.
The paragraph should be read in conjunction with arti-
cle 63 (Surrender of an accused person to the Tribunal)
and the commentary thereto. If the suspect was not in the
territory of any State with jurisdiction under the relevant
treaty but present on the territory of the State of his na-
tionality or of the State where the alleged offence was
committed, then the consent of one of the latter two
States was also necessary in order for the Court to have
jurisdiction.

13. Article 25 did not constitute a separate strand of ju-
risdiction but rather broadened the category of subjects
able to bring to the Court the crimes referred to in arti-
cle 22 and article 26, paragraph 2, by investing that right
additionally in the Security Council. The Working
Group felt that such a provision was necessary in order
to enable the Security Council to use the Court, as an al-
ternative to establishing ad hoc tribunals.

14. Article 26 laid down the second strand of jurisdic-
tion referred to earlier, allowing States to confer jurisdic-
tion in respect of two other categories of international
crime not covered by article 22. The first category
(para. 2 (a)) covered "crimes under general international
law", that is to say crimes having their basis in custom-
ary international law which would otherwise not fall
within the Court's jurisdiction ratione materiae, such as
aggression, which was not defined by treaty, genocide in
the case of States not parties to the 1948 Convention on
the Prevention and Punishment of the Crime of Geno-
cide, or other crimes against humanity not covered by
the Geneva Conventions of 12 August 1949 for Protec-
tion of War Victims. The Working Group did not think
that, at the present stage of development of international
law, the international community would create an inter-

national criminal court without giving it jurisdiction over
such crimes.

15. The second category (para. 2 (b)) related to the dis-
tinction referred to in paragraphs (1) and (2) of the com-
mentary to article 22 between treaties which defined
crimes as international crimes and treaties which merely
provided for the suppression of crimes under national
law, such as laws on drug-related crimes giving effect to
a multilateral treaty which regarded the offence in ques-
tion as exceptionally serious. Given the process whereby
the question of an international criminal court had been
sent to the Commission by the General Assembly, the
Working Group wished to emphasize that article 26,
paragraph 2 (b), constituted a provision whereby the
Court could acquire jurisdiction to deal with drug-related
offences. However, in order to prevent the Court from
being overwhelmed with minor cases, the category was
limited to crimes which "having regard to the terms of
the treaty constitute exceptionally serious crimes".

16. The Working Group recommended two criteria for
the consent required for the jurisdiction of the Court to
be effective under article 26. For crimes under national
law giving effect to a multilateral treaty to suppress such
crimes, the only consent required was that of the State
on whose territory the suspect was present and which
had jurisdiction under a treaty to try the suspect in its
own courts. For crimes under general international law,
the criterion was more restrictive, requiring the consent
both of the State on whose territory the suspect was pres-
ent and of the State on whose territory the act in question
occurred.

17. Article 27 set out the relationship between the Se-
curity Council and the Court. If an act of aggression oc-
curred, the responsibility of an individual would presup-
pose that a State had been held to be guilty of
aggression; such a finding would be for the Security
Council to make. The consequential issues of whether an
individual could be indicted as having acted on behalf of
that State and in such a capacity as to have played a part
in the planning of the aggression would be for the Court
to decide. The proposed relationship would apply not
only in prosecutions on the initiative of the Security
Council (art. 25) but also to prosecutions in which
charges of aggression could be brought by a State (art.
26, para. 2 (a)). Article 28, on the applicable law, was
very streamlined and almost self-explanatory.

18. Part 3 of the draft statute (arts. 29 to 35), entitled
"Investigation and commencement of prosecution", set
out the mechanism for invoking the Tribunal, namely a
complaint, and the procedures to be followed in the in-
vestigation of a complaint and the commencement of a
prosecution. It established the general powers of the
Procuracy and the Court at the investigation and pre-trial
stages. The Working Group had considered limiting re-
sort to the Tribunal to States parties to the statute but had
concluded that a universal mechanism available to all
States would be more consistent with the interest of the
international community in prosecuting, punishing and
deterring international crimes. It had also felt that the Se-
curity Council should be authorized to invoke the judi-
cial mechanism when situations so required and in
accordance with the Charter of the United Nations. The
complaint (art. 29) might be referred to the Court by the
Security Council or by any State having jurisdiction over
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the crime and accepting the jurisdiction of the Court. A
State must have jurisdiction over the crime under a treaty
listed in article 22, under customary law or its own na-
tional law. The State must also have accepted the juris-
diction of the Court with respect to the crime either as a
State party to the statute or as a State not a party to the
statute, in accordance with article 23.

19. In conducting the investigation (art. 30) the Pros-
ecutor would have the power to question witnesses, col-
lect evidence and make on-the-spot inquiries. He could
request the Court to issue orders and could seek the
cooperation of States in the investigation. The rights of
the suspect must be fully respected in any investigation.
On completion of the investigation, the Prosecutor must
decide whether there were sufficient basis to proceed
and inform the Bureau of his decision. At the request of
the complainant State or the Security Council, the Bu-
reau could review a negative decision and direct the
Prosecutor to commence a prosecution. If there were suf-
ficient basis to proceed, the Prosecutor would prepare
the indictment. The Court could order provisional arrest
of a suspect prior to indictment if there were sufficient
grounds to believe that he might have committed the
crime and that his presence at trial could not otherwise
be assured.

20. Under article 32, the Court would examine the in-
dictment and supporting documentation and confirm
whether the indictment provided sufficient information
for a prima facie case. The Court could then issue an ar-
rest warrant or pre-trial orders. It would be required im-
mediately to notify all States parties to the statute and
transmit the indictment and other relevant documents to
the State where the accused was believed to be (art. 33).
The Court might order a State which had accepted its ju-
risdiction to notify the accused in person of the indict-
ment and comply with any arrest or detention order. It
might also request a State party which had not accepted
its jurisdiction to cooperate in those procedures. If the
accused was believed to be in the territory of a State not
party to the statute, the Court could invite that State to
cooperate. The Court could prescribe an alternative
method of informing the accused of the charges if per-
sonal notification was not achieved within 60 days of the
indictment. Once the accused was in custody, the Court
had to decide whether he should be released on bail
pending trial (art. 35).

21. Part 4 of the draft Statute (arts. 36 to 54) related to
the trial proceedings, the powers of the Court and the
rights of the accused. Trials would take place before a
Chamber consisting of five judges selected by the Bu-
reau who were not from the complainant State nor the
State of nationality of the accused (art. 37). That flexible
procedure allowed the expertise of the individual judges
to be taken into consideration. Under article 37, several
Chambers might be established and sit concurrently to
hear different cases, so that the whole Court would not
have to sit on a case. The Chamber would decide where
the trial was to take place and the language or languages
of the oral proceedings and written documentation
(arts. 36 and 39). The Court must be satisfied that it had
jurisdiction and rule on any jurisdictional challenges
raised by the accused in accordance with article 38.

22. The Chamber must also ensure that the trial was
fair and expeditious and conducted with full respect for

the rights of the accused and for the protection of victims
and witnesses (arts. 40 to 46). The statute set out the
rights of the accused under the International Covenant
on Civil and Political Rights and required respect for the
fundamental principles of nullum crimen sine lege and
non bis in idem. Subsequent trials before national courts
would be precluded only when the Court had actually
exercised jurisdiction and reached a determination on the
merits. The conflicting views in the Working Group
about trials in absentia were reflected in the commentary
to article 44. Trials were to be held in public unless the
Court decided otherwise, in accordance with articles 40
and 46. The powers of the Chamber and the procedures
to be followed during the hearings, as well as certain
fundamental procedural and evidentiary rules, were set
out in articles 47 to 49.

23. At the conclusion of the trial, the Chamber was re-
quired to issue a written judgement in open court
(art. 51). If the accused was found guilty, the Chamber
must hold a separate sentencing hearing, after which it
might impose a sentence in accordance with articles 52
to 54. In determining the length of a term of imprison-
ment the Court must consider the law of the State of na-
tionality of the perpetrator, of the State on whose terri-
tory the crime had been committed, and of the State
which had custody of and jurisdiction over the accused
(art. 53). In imposing a penalty commensurate with the
crime, the Court must also take into consideration any
aggravating or mitigating factors, as required by arti-
cle 54.

24. Part 5 of the draft Statute (arts. 55 to 57) related to
the right of appeal and review. The convicted person
might appeal a decision of the Court on any of the
grounds set out in article 55 and might also apply to the
Court for revision of the judgement on the basis of a new
fact that could have been decisive in the judgement
(art. 57). Appeals would be heard by an Appeals Cham-
ber established in accordance with article 56, but revi-
sions would in principle be heard by the Chamber which
had taken the initial decision. The Working Group
planned to return to the question of the extent to which
the Prosecutor should also be entitled to initiate appellate
or review proceedings.

25. The effective functioning of the Tribunal would
depend on the international cooperation and judicial
assistance of States, matters that were dealt with in
Part 6 (arts. 58 to 64). States parties to the statute had an
obligation to cooperate with the Prosecutor and respond
without undue delay to any request or order of the Court.
Any request or order must be accompanied by sufficient
explanation and appropriate documentation, as required
by article 61. Article 63 provided for the surrender of an
accused person, under three different circumstances:
(a) a State party which had accepted the jurisdiction of
the Court with respect to the crime in question must take
immediate steps to arrest and surrender the accused to
the Court; (b) a State party which was also a party to the
treaty establishing the crime in question but which had
not accepted the Court's jurisdiction over that crime
must arrest and decide whether to prosecute the accused;
and (c) a State party which was not a party to the rel-
evant treaty must consider whether its internal law per-
mitted arrest and surrender of the accused. Requests
from the Court would be given priority over extradition
requests from other States.
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26. The rule of speciality would apply to persons de-
livered and a similar limitation would apply to evidence
tendered to the Court, subject to a waiver by the State
concerned, in accordance with article 64.

27. States parties were required, at the request of any
other State party, to enter promptly into consultations
concerning the application or implementation of the pro-
visions on international cooperation and judicial assis-
tance, in accordance with article 60. States not parties to
the statute were also encouraged to cooperate with the
Court and provide judicial assistance pursuant to arti-
cle 59.

28. Part 7 of the draft statute (arts. 65 to 67) dealt with
enforcement of the judgements and penalties imposed by
the Court. States parties to the statute must recognize
and give effect to judgements of the Court and, where
necessary, enact the national legislative and administra-
tive measures to do so. Prison sentences imposed by the
Court were to be served in a State designated by the
Court, or in the absence of such a designation, in the Tri-
bunal's host country, and in both instances would be
subject to the supervision of the Court. The statute
recognized the possibility of pardon, parole or commuta-
tion of sentence.

29. It was for the Commission to decide how it wished
to consider the Working Group's report and how it
would be reflected in the Commission's own report. He
wished to express his appreciation to all the members of
the Working Group, in particular, to Mr. Crawford, Mr.
Calero Rodrigues, Mr. Yankov, and to Mr. Thiam, the
Special Rapporteur, for their hard work and cooperation.

30. The CHAIRMAN said he wished to thank the
Chairman of the Working Group for his lucid and com-
prehensive presentation of its report. Mr. Koroma had
been too modest about his own contribution, which had
undoubtedly been decisive.
31. Mr. CRAWFORD said that he wished to echo the
Chairman's tribute to Mr. Koroma. Thanks should also
go to Mr. Thiam, the Special Rapporteur, whose whole-
hearted acceptance of the method of work had greatly fa-
cilitated the Working Group's task; the Special Rappor-
teur's draft statute contained many ideas which had been
taken up in the present draft report.

32. As the present session left little time for a thorough
examination of the report, it would be unfair and unreal-
istic to expect the Commission to adopt the Working
Group's report as a whole as a report of the Commission.
The goal now was to elicit views from the Sixth Com-
mittee, on the important issues contained in the report,
which reflected the five basic decisions on the structure
of the statute of the Tribunal that had been accepted in
principle by the Commission in 1992.7 At its next ses-
sion, the Commission could work out the details of that
structure.
33. He proposed that, for the time being, the Commis-
sion should take note of the report and refer it to the
General Assembly for comment.

34. Mr. SHI said that the Working Group, guided by
its Chairman, had done an excellent job in a short period
of time, demonstrating that the Commission could oper-

7 Ibid., p. 16, para. 104.

ate with great efficiency when its work was carefully and
properly organized. The Special Rapporteur's excellent
eleventh report (A/CN.4/449) and the discussions on it in
plenary had no doubt greatly facilitated the Working
Group's task.

35. Article 2 of the draft statute devised by the Work-
ing Group concerned the relationship of the Tribunal to
the United Nations. The square brackets around the two
paragraphs of the article reflected the fact that two views
existed about that relationship. The Special Rapporteur's
eleventh report clearly endorsed the view that the Tribu-
nal should be a judicial organ of the United Nations,
while the Working Group's revised report seemed to fa-
vour some form of association short of the status of a ju-
dicial organ. While he personally had no objection to the
Tribunal being a judicial organ of the United Nations,
such an approach could give rise to several problems: it
might require an amendment to the Charter; it might
meet with political obstacles from Member States; and it
might imply that Member States would ipso facto be
parties to the statute of the Court. He was therefore in-
clined to favour the wording of the second paragraph of
article 2, which merely linked the Tribunal with the
United Nations.

36. With regard to qualifications (art. 6), he believed
that the judges should have experience not only in crimi-
nal law but also in international law, including interna-
tional humanitarian law and human rights law, since the
Court would be trying perpetrators of crimes under inter-
national law. Article 6 did not, however, require each
member of the Court to have experience in both criminal
and international law, and spoke only of taking "due ac-
count" of such experience in the "overall composition
of the Court". The Commission would have to examine
that issue further at its next session.

37. He endorsed the substance of article 9, on the inde-
pendence of judges, which appeared to draw on Arti-
cle 16 of the Statute of ICJ. Further commentary should
be added to article 9 to clarify the issue of whether a
member of the Court could properly serve as a judge in
the criminal division of his own country.

38. There was no clear need for the presidency of the
Court to be a full-time position. In the early stages,
criminal proceedings before the Court would probably
be infrequent, but as provided under article 12, a Regis-
trar should be available on a full-time basis. There was
nothing in the wording of article 10 to prevent the Presi-
dent from acting in a full-time capacity if required by the
circumstances.

39. He would agree that, as stated in paragraph (3) of
the commentary to article 13, the Procuracy should be
independent in performing its functions and should be
separate from the Court's structure. Hence, the Prosecu-
tor and Deputy Prosecutor would not be elected by the
Court. It might, however, be appropriate for the Prosecu-
tor to appoint the staff of the Procuracy, in consultation
with the Bureau of the Court: unlike some members of
the Working Group, he believed that consultations
would serve as a necessary check on the possible biases
of the Prosecutor, thereby ensuring the independence
and impartiality of the Procuracy.

40. Part 2, dealing with jurisdiction and applicable
law, was, as rightly recognized by the Working Group,
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the core of the draft Statute. That part, and the articles on
the jurisdiction of the Court in particular, would deter-
mine whether States accepted or rejected the idea of an
international criminal court. The universally recognized
principles of nullum crimen sine lege and nulla poena
sine lege called for precise definitions of punishable
crimes and their penalties. The conventions referred to in
the draft articles did not set out penalties and, accord-
ingly, the Working Group had incorporated in the draft
statute a provision to that effect.

41. He had no objection to the idea of two strands of
jurisdiction referred to in paragraph (1) of the commen-
tary to article 22. He wondered, however, whether the
Court's jurisdiction should not be restricted to the most
serious international crimes, the ones which destroyed
the very foundations of civilization, namely, the crimes
listed in the draft Code of Crimes against the Peace and
Security of Mankind. The Commission should give full
consideration to that issue at the next session. He himself
was doubtful about the wisdom of extending the Court's
jurisdiction to crimes other than the most serious. States
tended to be most unwilling to waive their criminal juris-
diction and it was only in connection with serious inter-
national crimes, where the action of individual States
was of practically no value, that States might be willing
to accept the jurisdiction of an international criminal
court. In his view, the Court's jurisdiction should be re-
stricted, at least for the time being, to those crimes listed
in the draft Code of Crimes against the Peace and Secu-
rity of Mankind, something which would also serve to
make the Code a meaningful legal instrument.

42. Alternative A for article 23 reflected the view,
widely held in the Commission, that being a party to the
statute did not mean that the State accepted ipso facto
the Court's jurisdiction; under alternative A, a State
party could, by making a declaration, accept the Court's
jurisdiction for one or more of the crimes listed in arti-
cle 22. At the same time, he agreed that being a party to
the statute would be more meaningful if such status
automatically conferred jurisdiction on the Court for the
crimes listed in article 22, as provided for in alternatives
B and C. Alternative A was none the less the more real-
istic formulation and would probably encourage States to
become parties to the statute, while alternative B or C
might dissuade States from doing so. At present, accept-
ance by States should prevail over other considerations.

43. Article 24 defined which States were required to
give consent to the Court's jurisdiction in relation to the
crimes listed in article 22. The main emphasis was on
the consent of the State on whose territory the alleged
offender was found. Consent by the suspect's State of
nationality or by the State on whose territory the crime
was committed was not necessarily required: the Court
could operate most effectively in regard to accused per-
sons who were actually before it and, consequently, ju-
risdiction should be linked to a procedure that would
generally ensure the transfer of alleged offenders to the
Court. At the same time, prosecution and a fair trial
would be impossible without a proper investigation,
which often required the close cooperation of the sus-
pect's State of nationality or of the State on whose terri-
tory the crime was committed. The importance of
acceptance of the Court's jurisdiction by States in those
two categories should not be overlooked and, in fact,

specific provision to that effect had been made in the
draft statute for an international criminal court.8 More-
over, the Special Rapporteur had endorsed such an ap-
proach in his report. The issue was complex and merited
further consideration.

44. The issue of whether international organizations
should have the right to submit cases to the Court needed
to be examined carefully. Article 25 wisely and realisti-
cally restricted itself to the possibility of submission of
cases to the Court by the Security Council, which was
expressly provided for in article 29. Those two articles
had the merit of sparing the Security Council the need to
set up an ad hoc tribunal in the future.

45. Article 27, which dealt with charges of aggression,
was in line with General Assembly resolution 3314
(XXIX), containing the Definition of Aggression. The
draft Code of Crimes against the Peace and Security of
Mankind, provisionally adopted on first reading at the
forty-third session,9 included a provision which was
similar to article 27.

46. In respect of article 30, on investigation and prepa-
ration of the indictment, he agreed that the rights of the
accused during the trial would have little meaning in the
absence of respect for the rights of the suspect during the
investigation. Furthermore, since the rights of the sus-
pect and those of the accused did differ in some respects,
it was important to have separate provisions on them.
The Commission needed to re-examine the last sentence
of paragraph 1 of article 30, which provided that, at the
request of the complainant State or the Security Council,
the Bureau would have the power to review the decision
by the Prosecutor not to proceed with a case. Some
members of the Working Group had legitimately thought
that such a provision might compromise the independ-
ence of the Prosecutor. He himself did not yet have a
clear position on the matter.

47. In paragraph (4) of the commentary to article 37,
the Working Group invited the Commission and the
General Assembly to comment on the issue of how
members of the Chambers of the Court were to be se-
lected. While the article did not make any express provi-
sion to that effect, the commentary presented three alter-
natives: selection of judges by the Bureau, selection
based on the principle of rotation, and selection based on
objective criteria set forth in the rules of the Court. To
his mind, the second and third methods were the most
worthy of consideration, the first being too subjective. In
considering that issue, the Commission should bear in
mind the methods used by ICJ for selecting judges.

48. Article 38 dealt with challenges to the Court's ju-
risdiction by States parties and by the accused. In his
opinion, to avoid unnecessary interference with the
Court's normal functioning, the right to challenge its ju-
risdiction should be accorded only to States having a di-
rect interest in a particular case, although that right
might theoretically be granted to other States, for exam-
ple, all of the States parties to the Statute. In reality, it
would be very rare for a State not directly interested in a

8 See Report of the 1953 Committee on International Criminal Ju-
risdiction, 27 July-20 August 1953 {Official Records of the General
Assembly, Ninth Session, Supplement No. 12 (A/2645)), annex.

9 See footnote 1 above.
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case to challenge the Court's jurisdiction; in such cases,
the accused would in all likelihood also challenge the
Court's jurisdiction. It was therefore of paramount im-
portance that the accused should be guaranteed the right
to challenge not only the Court's jurisdiction at any
stage of the trial but also its jurisdiction and the ad-
equacy of its indictment at the pre-trial stage. If impartia-
lity was to be ensured, such challenges should be de-
cided not by the Bureau but by a chamber established at
the pre-trial stage. He could hardly endorse the view that
the limited institutional structure of the Court could not,
in financial terms, afford hearings on pre-trial chal-
lenges. While financial considerations were certainly im-
portant, they should not prejudice the impartiality of the
Court or the rights of the accused.

49. Article 40, dealing with fair trial, emphasized due
regard for the protection of victims and witnesses. In that
regard, he wondered whether the article should not make
explicit provision for the immunity of witnesses from
prosecution for any incriminating testimony about con-
duct in which they themselves were involved, as was
provided for in the statutory acts of some States. With
the exception of the provision relating to trials in
absentia, article 44 reflected the fundamental rights of
the accused set forth in article 14 of the International
Covenant on Civil and Political Rights. He had always
maintained that the right to be present at the trial was a
fundamental right of the accused, but had recently had
second thoughts on the matter. The failure of the accused
to appear might be a deliberate attempt to escape justice
and it might also be the result of refusal by the State con-
cerned to surrender the accused, which was particularly
true of cases of aggression in which high-level State
bodies were criminally responsible. Requiring the sus-
pect to be present under such circumstances meant either
that the accused had to be brought before the Court by
armed force directed at the State concerned, on order of
the Security Council, which would no doubt result in
harm being done to innocent victims, or that no trial
could be held at all, which would result in a loss of
authority and prestige for the international system of
criminal justice. Furthermore, trials in absentia might
have a deterrent effect. In view of those and other con-
siderations set out in paragraph (3) of the commentary to
article 44, he believed that the Commission should give
serious consideration to the advantages and disadvant-
ages of trials in absentia. Such trials would, of course,
give rise to provisional judgements and, should the ac-
cused appear before the Court at a later stage, the case
would be reopened and a new trial would take place.

50. As to the non bis in idem rule (art. 45), he agreed
with the position taken by the Working Group that the
Court should not be allowed to review the trial proceed-
ings of national courts, for such a review would be an
encroachment on State sovereignty. Rules of evidence
were very complex but the statute should nevertheless
include some basic provisions, and the provisions in arti-
cle 48 represented a very minimum in the matter. In par-
ticular, he welcomed the provision on the inadmissibility
of evidence obtained directly or indirectly by illegal
means.

51. Concerning judgement, article 51 made no provi-
sion for the possibility of separate or dissenting opin-
ions, although, in a judgement pronouncing an accused

person guilty, such opinions could be extremely impor-
tant to the defendant for the purposes of appeal against
the conviction. On the other hand, a dissenting opinion
in the case of a judgement of acquittal could have a dev-
astating effect on the psychology of the acquitted person
and on his life and career in society. On balance, the
Working Group had been right in its decision.

52. In the matter of applicable penalties, the principle
nulla poena sine lege required that the statute should at
least provide a general range of terms of imprisonment
for the crimes it listed. Paragraph 1 of article 53 at-
tempted to meet the requirements of that important prin-
ciple of criminal law. However, for the sake of uniform-
ity of penalties for the same crimes, the Court should
determine the appropriate punishment in a particular
case without having regard to the penalties provided for
by the national laws of the States indicated in para-
graph 2 of article 53, despite the fact that the commen-
tary made it clear the Court was free to consider the rel-
evant national law of the States in question, but was not
obliged to follow the law of any one of them.

53. On the subject of appeal and review, he shared the
concern of some members of the Working Group about
allowing the Prosecutor to appeal against a decision of
the Court, notably on acquittal. In the interest of a fair
trial, however, exceptions should be made in very lim-
ited circumstances so as to allow the Prosecutor to ap-
peal against a decision of the Court as indicated in para-
graph (3) of the commentary to article 55. He did not
approve of the idea of appeal chambers. Since trials were
conducted in Chambers, appeals should be heard by the
Court in plenary, except for the judges who had partici-
pated in the contested judgement of the trial Chamber.

54. Lastly, he considered the draft Statute, which was
of a preliminary character, to be a remarkable achieve-
ment. It would serve as a useful basis for further work on
the subject.

55. Mr. YANKOV proposed that the following text
should be added to the report of the Commission:

"The Commission considered that the report of the
Working Group represented a substantial advance
over last year's report on the same topic presented to
the forty-seventh session of the General Assembly, in
1992. The present report placed the emphasis on the
elaboration of a comprehensive and systematic set of
draft articles with brief commentaries thereto. Though
the Commission was not able to examine the draft ar-
ticles and proceed to their adoption at the current ses-
sion, it felt that, in principle, the proposed draft pro-
vides grounds for their examination by the General
Assembly at its forthcoming forty-eighth session.

"The Commission welcomed comments by the
General Assembly and Member States to specific
questions as well as to the draft articles as a whole.
These comments certainly would provide guidance
for the subsequent work of the Commission with a
view to completing the elaboration of the draft statute
at the forty-sixth session of the Commission, in 1994,
as contemplated in its plan of work."

56. The following footnote would be attached to the
words "specific questions", at the beginning of the sec-
ond paragraph: "See list of specific draft articles to



2325th meeting—21 July 1993 185

which the Commission would seek the comments by the
General Assembly and Member States."

57. The CHAIRMAN invited the Commission to con-
sider the procedural proposals by Mr. Crawford and Mr.
Yankov.

58. Mr. CRAWFORD said that the two proposals were
not different in principle and, that they could be conveni-
ently combined. He noted that the proposal by Mr.
Yankov implied that the Working Group's report would
be attached to the report of the Commission for the pres-
ent session.

59. Mr. BENNOUNA said that the excellent report un-
der consideration was suitable for transmittal to the Gen-
eral Assembly, with the formula proposed by Mr.
Yankov, which he fully endorsed. If it was successful it
would help to remedy a gap in international law in the
world of today: namely, the absence of an international
criminal court capable of solving certain deadlocks in in-
ternational relations. The draft would offer a court made
to measure for States which, for one reason or another,
were unable to settle certain questions that arose in the
relations between them.

60. With some reservations he could support the draft,
the essential element of which was to be found in Part 1,
in which he strongly favoured the second alternative of
article 2 (Relationship of the Tribunal to the United Na-
tions). The formula "The Tribunal shall be linked with
the United Nations . . . " was preferable, for the Tribunal
could not be "a judicial organ of the United Nations".
An organ of the United Nations could not create a "judi-
cial organ of the United Nations" by means of a resolu-
tion.

61. With reference to article 9, further thought should
be given to the problem of how to ensure the independ-
ence of the judges when the judges did not hold perma-
nent office. The issue was tied in with the provisions of
article 17 (Allowances and expenses), in particular. The
proposed formula regarding the relationship between the
statute and the Code of Crimes against the Peace and Se-
curity of Mankind, and with a list of crimes, was provi-
sionally acceptable but the question should be examined
in greater depth, inasmuch as the statute of the Court de-
parted from the Code of Crimes and was becoming an
autonomous instrument. Furthermore, the question
would have to be looked at in conjunction with the work
on State responsibility at the next session, with particular
reference to article 19 of part 1 of the draft on State re-
sponsibility10 and the distinction drawn between crimes
and delicts—a distinction which was not found in the
statute of the Court. He accordingly entered a reservation
on that point.

62. In connection with article 25 (Cases referred to the
Court by the Security Council), he totally disagreed with
the idea of involving the Security Council with the Tri-
bunal. The Security Council was a political body and its
characteristics prevented it from interfering in the work
of a judicial organ. For example, nationals of States pos-
sessing the right of veto in the Security Council, or per-
sons protected by one of those States, would never be

10 For the texts of articles 1 to 35 of part 1 provisionally adopted on
first reading at the thirty-second session, see Yearbook... 1980, vol. II
(Part Two), pp. 30 et seq.

prosecuted. The Security Council, as a political body,
took political steps, not judicial steps, for the mainte-
nance of peace. Indeed, in the interests of the Security
Council itself, its political character should be respected.

63. Mr. GUNEY said that he would not enter into de-
tails, since he had been a member of the Working Group
and some—but not all—of his views had been taken into
account in the report.

64. He unreservedly supported the procedural propo-
sals made by Mr. Crawford and Mr. Yankov to the effect
that the Commission should take note of the Working
Group's report. It should be specified that the report had
faithfully followed the guidelines adopted at the previous
session and also that the Commission had to complete
the work on the Court at its next session.

65. Mr. PELLET said that the draft statute had the
merit of coherence, but it could not, of course, be ac-
cepted as it stood. That was not in itself important, be-
cause the Commission was not called upon at the present
stage to adopt the statute. He himself agreed with the
proposal that the Commission should take note of it.

66. However, he had some remarks to make on a num-
ber of points which were of concern to him. He would
point out that, as a matter of terminology, the term cour
was used in the French version where the term tribunal
should be used, and vice-versa. That terminological con-
fusion should be remedied.

67. The statute had been praised for flexibility in re-
gard to the functioning of the Court but in his opinion it
was not flexible enough and further work should be done
in that direction.

68. With regard to article 22 (List of crimes defined by
treaties), he was not satisfied with the explanations given
in paragraph (1) of the commentary, nor had he been fur-
ther enlightened on that point by the explanations given
by the Chairman of the Working Group. As he saw it,
two notions must be distinguished, on the one hand, in-
ternational crimes and, on the other, crimes against the
peace and security of mankind. Only international
crimes could be tried at the international level. Surely,
the Court was competent to judge the most serious
crimes, which meant crimes against the peace and secu-
rity of mankind.

69. The International Criminal Court would not pro-
vide a suitable forum to judge equally and jointly all in-
ternational crimes. Thus, as regards drug-related crimes,
the work was highly specialized and besides, a quantita-
tive problem would arise. Such crimes would give rise to
a large number of cases while cases of aggression, which
caused very difficult problems, would on the contrary be
few in number. Trial by chambers would not provide a
sufficient solution. Article 26, paragraph 2 (b), attempted
to solve the matter with the aid of the very subjective
criterion of "exceptionally serious crimes"—a criterion
which applied to other offences as well. The formula
was practically meaningless. He was strongly in favour
of the establishment of an international court to deal
with drug-related crimes, but the Working Group's solu-
tion for the problem of such crimes was not adequate.

70. Article 22 represented a great step backwards in an-
other respect. He felt strongly that, in 1993, it was wrong
to give pride of place to treaties in the definition of inter-
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national crimes. For example, the crime of genocide ex-
isted independently of the 1948 Convention on the Pre-
vention and Punishment of the Crime of Genocide. As
long ago as 1945, international crimes had been held pun-
ishable independently of any definition by treaty.

71. In that connection, a serious difficulty was created
by the reference in article 26, paragraph 1, to "crimes
not covered by article 22' ' and by the distinction drawn
with regard to States not parties to treaties which estab-
lished international crime. The commentary to article 26
was inadequate on that point. The position, surely, was
that international custom constituted the heart of the law
in the matter of international crimes. The question, for
example, of whether a particular State had or had not
signed the Convention on the Prevention and Punish-
ment of the Crime of Genocide was irrelevant for the
purpose of determining whether that State had commit-
ted the crime of genocide, which was punishable under
customary international law.

72. He had reservations about article 28 (Applicable
law), which provided little or no guidance on the respec-
tive roles of treaties, international custom, the rules and
principles of general international law and, particularly,
national law. Greater precision was needed in those mat-
ters. Articles 25 and 27 on the role of the Security Coun-
cil introduced a useful idea, which he himself approved.
It was necessary, however, to specify that the Court was
bound by the Definition of Aggression adopted by the
General Assembly—a point which was not clarified
either by article 25 or the commentary thereto.

73. He welcomed the Working Group's position on
judgement in absentia, as seen from paragraph 1 (h) of
article 44 (Rights of the accused). That provision was, of
course, taken from article 14 of the International Cov-
enant on Civil and Political Rights. In that connection,
he drew attention to the erroneous interpretation of that
article of the Covenant, in the report of the Secretary-
General pursuant to paragraph 2 of Security Council
resolution 808 (1993),11 according to which judgement
in absentia was prohibited by article 14. In fact, that arti-
cle merely stated the right of the accused to be present at
his trial but did not rule out judgement in absentia in the
event of deliberate absence. The commentary should
draw attention to that mistaken interpretation.

74. Although his reaction to the work of the Working
Group was on the whole positive, it seemed to him that
the Commission was quite far from a consensus on cer-
tain important points. The best course, therefore, would
be for the Commission to take note of the Working
Group's report and to seek the Sixth Committee's views
on the matter. Mr. Yankov's proposed text, with which
he agreed, should be included in the Commission's re-
port to the General Assembly. Furthermore, if a list of
the main subjects on which the Commission would like
to have the General Assembly's comments could be
agreed before the end of the session, that should be indi-
cated in a footnote. For his own part, he would like the
questions of the applicable law, the definition of crimes,
and judgement in absentia to be included in such a list.

75. His approach to the question of procedure was
more robust than that of Mr. Crawford. His own pro-

11 Document S/25704 and Corr.l and Add.l.

posal would be that the Commission should discuss the
report of the Working Group paragraph by paragraph at
its forty-sixth session in the light of the reactions in the
Sixth Committee and that only thereafter should the re-
port be referred back to the Working Group to produce a
final report for consideration by the Commission.

76. Mr. TOMUSCHAT, congratulating the Special
Rapporteur and the Chairmen of the Working Group and
its three subgroups on their invaluable work, said that,
while his main concern was that the statute of the pro-
posed Court should be adopted as soon as possible, it
would be unfortunate if it ultimately became clear, from
the statements made by members, that the Commission
was not in agreement on the substance of the articles. He
therefore considered that Mr. Yankov's proposal, which
he supported, should be adopted, although it should per-
haps be recast somewhat. There was certainly not
enough time to examine all the articles paragraph by
paragraph.

77. The Working Group had adopted a prudent ap-
proach, in line with what had been decided at the Com-
mission's previous session. States would, however, have
to ratify the statute as a first step and would then have to
submit to the jurisdiction of the Court. That would be a
slow and difficult process and the statute might remain a
dead letter, not just for years but for decades. In the cir-
cumstances, some thought should perhaps be given to
the possibility of including a provision on an interna-
tional criminal court in the Charter of the United Na-
tions; that could perhaps be done in the context of the
current review of the Charter. An indication should per-
haps also be given, either in Mr. Yankov's proposal or in
the report itself, to the effect that an amendment to the
Charter was entirely feasible.

78. Mr. Pellet had argued that, by virtue of positive
customary law, there now were, and there had been since
1945, a number of crimes that were punishable. In that
connection, two options had been provided for in the
draft Statute, under article 22 (List of crimes defined by
treaties) and article 26 (Special acceptance of jurisdiction
by States in cases not covered by article 22). If priority
was accorded to crimes punishable under international
conventions, it was to give priority to the written law,
which, in criminal matters, occupied a special place. It
was always somewhat questionable to punish someone
on the basis of customary law alone. Indeed, in 1945, that
whole approach had been challenged, and the question
had subsequently arisen whether the lessons of Niirnberg
were really valid. There had been no practice since the
time of the Niirnberg and Tokyo Tribunals, so there was
every reason to be doubtful about the nature of positive
law and of the Niirnberg principles. That was why refer-
ence was had in the first place to the written law, which
was particularly legitimate, in criminal matters.

79. While he was in general agreement with the solu-
tions at which the Working Group had arrived, he dis-
agreed entirely with article 67, which accorded a certain
importance to the State of imprisonment. In his view, the
law of such a State should not have an influence on a
sentence handed down by an international court.

80. Mr. THIAM (Special Rapporteur), referring to Mr.
Pellet's remarks, said that he had himself raised the
question of terminology at the outset, pointing out that a
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court could not be placed in a position inferior to that of
a tribunal. The point had been discussed at length, but
the Working Group had taken the view that it was above
all necessary, to define the terms, as indeed the Commis-
sion would have to do eventually.

81. He agreed with Mr. Pellet on the question of drug
trafficking and had in fact stated in the Working Group
that it was a ridiculous state of affairs that, although the
Commission had been requested to set up a tribunal to
deal with drug trafficking, the draft statute barely re-
ferred to the matter.

82. The questions of general principles and of custom
had both been raised in his first report,12 and discussed,
but general agreement had never been reached on them.
At the next session, therefore, an attempt should be made
to reach agreement in particular on the applicable law. It
was obviously not possible to disregard the general prin-
ciples of law, any more than custom, and he had in fact
placed the concept between brackets to prompt further
discussion on the matter.

83. He agreed that the Working Group's report could
not be discussed in detail at the present late stage in the
session. Instead, at its next session, the Commission
should start with a debate on the most important ques-
tions involved and should then set up a working group to
consider the whole question in the light of that debate.

84. Mr. VILLAGRAN KRAMER said that Mr.
Yankov's clear proposal would facilitate the submission
of the Working Group's report to the Sixth Committee
and would thus enable the Commission to have the bene-
fit of the very positive comments of Member States.

85. Nothing in the report of the Working Group was
new. Everything had been discussed at the previous ses-
sion. The parameters for a statute of the court had been
established, and its possible structure agreed. The Gen-
eral Assembly had been consulted on the matters on
which guidance had been deemed necessary, and had ex-
pressed its satisfaction. At the present session, the Work-
ing Group had also had before it a number of Security
Council documents, and it had also considered the con-
tributions of various distinguished jurists. It was there-
fore well aware of the limitations by which it was bound,
as well as of the material available to it.

86. It was a matter of regret to him, however, that con-
tributions had not also been forthcoming from certain
members of the Commission, who had been absent from
Geneva, particularly on the question of drug trafficking.
In that connection, there was a problem for Latin Ameri-
can countries because the 1988 United Nations Conven-
tion against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances imposed an obligation on States to
incorporate penalties in their domestic legislation. In the
light of the maxim nulla poena sine lege, Latin Ameri-
can countries could not apply penalties that were not al-
ready provided for under their legislation. It was impor-
tant therefore for them to be able to rely on penalties laid
down in positive law. That kind of problem called for a
solution.

87. The majority of the members of the Commission
had served on the Working Group and were satisfied

12 Yearbook.. . 1983, vol. II (Part One), p. 137, document A/CN.4/
364.

with its report. They believed that the report should be
referred to the General Assembly so that the Commis-
sion could take account of the Assembly's comments
and carry on with its work on the matter. As a member
of the Working Group, he supported Mr. Yankov's pro-
posal.

88. The CHAIRMAN said that the Commission might
wish, at that point, to take a decision on Mr. Crawford's
proposal, as amplified by Mr. Yankov's proposal. Any
members wishing to make substantive statements on
other aspects of the report could do so later. Accord-
ingly, he would suggest that the Commission should take
note of the report, annex it in its entirety to the report of
the Commission to the General Assembly, and include in
the latter report the paragraph proposed by Mr. Yankov.

89. Mr. CRAWFORD said that he agreed with Mr.
Pellet's suggestion concerning procedure. As to Mr.
Yankov's proposal, he proposed that, in the last sentence
of the first paragraph, the words "grounds for their ex-
amination" should be replaced by the words "a basis for
examination".

90. Mr. KOROMA, also referring to Mr. Yankov's
proposal, proposed that the words "in detail" should be
inserted after the words "the draft articles", in the last
sentence of the first paragraph.

91. Mr. ROSENSTOCK said that he could agree to the
procedure suggested by the Chairman and also to Mr.
Yankov's proposal, on the understanding that agreement
was reached on the footnote to that proposal concerning
a list of specific questions.

92. Mr. PELLET said that he too could agree to the
Chairman's suggestion, provided members would be free
to speak on substantive aspects of the report later. There
remained, however, the question of the footnote in Mr.
Yankov's proposal. It was important, in his view, to pin-
point the main issues to which the attention of the Sixth
Committee should be drawn. Members wishing to make
proposals in that connection should, however, do so as
quickly as possible, so that the proposals could be incor-
porated in the report.

93. Mr. YANKOV said that he agreed with Mr. Pellet
on the need to pinpoint the main issues.

94. Mr. VERESHCHETIN said that, while he sup-
ported Mr. Yankov's proposal as amended, he doubted
that there would be enough time to prepare a list of ques-
tions to which the General Assembly's attention should
be drawn. In any event, the Working Group had already
drawn attention to certain questions in the commentaries.
He therefore proposed that the footnote should be de-
leted and that members of the General Assembly should
be allowed to decide for themselves what was or was not
important.

95. While he fully agreed that the Commission should
hold a discussion at the next session on the report of the
Working Group, it should not engage in a general debate
again but should use the report as a basis for making spe-
cific drafting proposals with a view to settling the matter
quickly.

96. Mr. BENNOUNA said he did not think that the
Commission would have time to agree on a list of spe-
cial questions before the end of the session because that
would involve a substantive debate. He therefore sup-
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ported Mr. Vereshchetin's proposal to delete the foot-
note.

97. Mr. MAFHOU said that, so far as the question of a
list of special questions was concerned, there was no
need to add to the three clear indications already given in
the Working Group's report: first of all, certain points on
which the comments of the General Assembly were
sought had been placed between square brackets in the
report; secondly, in certain instances, as in the case of ar-
ticle 23, various options were given and it would be for
the General Assembly to determine which was the pre-
ferred option; and, thirdly, the Working Group had itself
requested the General Assembly's opinion on certain
matters, such as article 11, concerning disqualification of
judges.

98. There were, however, two very important ques-
tions on which the Commission might wish to indicate
that it would like to have the reaction of the Sixth Com-
mittee: the list of crimes, dealt with in article 22, and the
question of jurisdiction, dealt with in articles 23 to 26.

99. Mr. KUSUMA-ATMADJA, supported by Mr. KO-
ROMA, said that the words "and proceed to their adop-
tion", in the first paragraph of Mr. Yankov's proposal,
were not really necessary. He therefore proposed that
they should be deleted.

100. The CHAIRMAN suggested that the Commission
should take note of the report of the Working Group on a
draft statute for an international criminal court, and
should agree that the report should be annexed in its en-
tirety to the report of the Commission to the General As-
sembly on the work of its forty-fifth session. He further
suggested that the text proposed by Mr. Yankov, as
amended by Mr. Crawford, Mr. Koroma, Mr. Kusuma-
Atmadja and Mr. Vereshchetin should be included in the
report of the Commission to the General Assembly.

It was so agreed.

The meeting rose at 6.10 p.m.

2326th MEETING

Thursday, 22 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind1 {concluded) (A/CN.4/446, sect. B,
A/CN.4/448 and Add.l,2 A/CN.4/449,3 A/CN.4/452
and Add.1-3,4 A/CN.4/L.488 and Add.1-4, A/CN.4/
L.490 and Add.l)

[Agenda item 3]

REVISED REPORT OF THE WORKING GROUP ON A DRAFT
STATUTE FOR AN INTERNATIONAL CRIMINAL COURT

{concluded)

1. Mr. FOMBA said that the Working Group's report
revealed a proper concern to strike an overall balance be-
tween the rigour of criminal law and the necessity for
flexibility in the light of political imperatives. The report
was, in the main, satisfactory and he held no appreciably
different views from the Working Group's consensus po-
sitions on basic questions. Nevertheless, he did some-
times have a differing or more qualified view of certain
issues, such as the question of trial in absentia, a solu-
tion he favoured because of its deterrent effect, or again,
the choice between "selective participation" by States
in the court and "automatic participation", which was
better because it gave the Court more legal consistency
and rigour. He was none the less fully alive to the fact
that the Working Group had chosen the possible, rather
than the desirable, by adopting an approach which better
reflected the requisite consensus basis for the Court's ju-
risdiction and which was marked by flexibility.

2. He reserved the right to comment on other points at
the next session, bearing in mind, however, the reserva-
tions expressed more particularly by Mr. Bennouna and
Mr. Vereshchetin about the usefulness of a further gen-
eral discussion.
3. Mr. VERESHCHETIN said he wished to clarify a
point which was by no means the most important but had
been mentioned more especially by Mr. Pellet, namely,
the reasons why the Working Group had decided to de-
scribe the proposed jurisdiction as a "Tribunal" and not
a "Court".
4. The Working Group had been faced with a dilemma.
They had to decide how to call, on the one hand, the en-
tity consisting both of the procuracy, the judges and the
registry, and on the other, the trial body itself.
5. The problem lay in the fact that, in the various lan-
guages, different terms were used for a court of first in-
stance. The Special Rapporteur, had explained that, for
example, in the French system the word tribunal was
used for a court of first instance. In Russia and in other
countries, the word "tribunal" was used exclusively for
a military court. Hence there had been no unanimity
about which term to use, more particularly because of
the differences in the legal systems, and it had proved
necessary to take a number of other factors into account
in making the choice. The first factor, not by far the
most important, had been the need to distinguish the fu-
ture court from ICJ at The Hague. To use the same term

1 For the text of the draft articles provisionally adopted on first read-
ing, see Yearbook... 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook... 1993, vol. II (Part One).
3 Ibid.
4 Ibid.
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for both jurisdictions might well have opened the way to
lasting confusion in the minds not only of students but
also of all those who, subsequently, would seek to distin-
guish between the proceedings of the two bodies. The
second factor was the tradition that had been established
since the time of the Nurnberg Tribunal and had been
continued with the body set up by the Security Council
in connection with the situation in the former Yugosla-
via, a body which had also been called a tribunal. The
term "tribunal" therefore carried on a certain tradition
in which the word meant a body that tried persons and
not States.

6. The third factor had been the lack of consistency in
the use of particular terms in the various legal systems.
For that reason, the Working Group had arrived at what
was not perhaps the best solution but one which seemed
to be the best in view of the circumstances: calling the
entity the "Tribunal" and using the term "Court" for
the part of that entity that would hand down judgement.

7. It was useful to recall those arguments, for it was a
point that could give rise to misunderstanding. The
Chairman or the person who would be presenting the re-
sults of the Working Group's work to the Sixth Commit-
tee should mention them.

8. Mr. RAZAFINDRALAMBO said that, as a member
of the Working Group, he agreed with the draft statute as
a whole. However, he had been unable to attend the
Group's early meetings at which Part 1 of the draft stat-
ute had been adopted, and he therefore wished to enter
certain reservations, more particularly with regard to the
provisions on the status of the Tribunal (art. 4) and the
independence of judges (art. 9). In those two matters, the
draft statute proposed by the Working Group did not, in
his opinion, meet the basic criteria for a permanent and
stable court or those to ensure that the judges were
equal, independent and impartial.

9. To begin with, no organ of the proposed court oper-
ated on a permanent basis. The Court's seat and prem-
ises alone were permanent. It was a kind of permanent
court of arbitration with criminal jurisdiction, the only
difference being that its members were elected. It did
not, therefore, have any genuine stability, for it depended
on the availability of judges, who would work for the
court only intermittently. The judges must in fact con-
tinue to perform other paid duties in order to earn a liv-
ing. If, for example, they still had national judicial duties
generally regarded as enough to ensure that they were in-
dependent, they would not, for all that, be free of inter-
ference in their international mandate. Actually, if they
were elected, they would be dependent on their electors,
and if they were appointed by the Executive, they would
still have a subordinate place in a hierarchy. Accord-
ingly, their impartiality could not be properly guaran-
teed.

10. Consequently, the judges would not enjoy equality
in terms of remuneration, for judges from third-world
countries would be in a worse position than their col-
leagues from wealthy countries, something that was in-
consistent with a democratic judicial organization.
Lastly, the fact that the judges would continue to engage
in their normal activities might well expose them to seri-
ous security problems, since the statute provided for the
protection of witnesses and victims, but afforded no

guarantee of safety of the judges. The risks were par-
ticularly great if, for example, drug trafficking was
added to the list of crimes falling within the court's juris-
diction ratione materiae. Indeed, when they travelled on
behalf of the Court the judges would not even be pro-
tected by belonging to their national administration.

11. In the circumstances, he thought that Governments
or public or private organizations would not be inclined
to allow their nationals to forsake their duties for periods
that might prove to be very long if one bore in mind the
trials for crimes against peace and crimes against hu-
manity such as the Barbie or Noriega cases.

12. Mr. MIKULKA said that he fully endorsed the
overall course taken in the proposed draft. Nevertheless,
even though it was warranted to some extent by the fact
that the subject was topical, unfortunately the Commis-
sion was, at the end of the present session as at the previ-
ous session, sending to the General Assembly a text that
had not been sufficiently discussed in the Commission
itself. Furthermore, some remarks were called for on is-
sues relating to the Court's jurisdiction ratione materiae,
which were dealt with in article 22 and article 26, para-
graphs 2 (a) and 2 (b).

13. First, he was not convinced that article 26, para-
graph 2 (b), which related to "crimes under national law,
such as drug-related crimes, which give effect to provi-
sions of a multilateral treaty", had a place in the draft.
The Commission had decided that only crimes under in-
ternational law should fall within the jurisdiction of the
Court, something that was not reflected in the introduc-
tory phrase in paragraph 2. However, some international
treaties regulated inter-State cooperation in the prosecu-
tion of individuals for criminal acts that did not necessar-
ily fall into the category of international crimes. In other
words, despite the existence of a treaty, some criminal
acts covered by the provisions of article 26, paragraph 2
(b), were still crimes under internal law. The question
should be re-examined very closely.

14. The other provisions relating to jurisdiction ratione
materiae were spread quite artificially between arti-
cle 22, which listed crimes defined by treaties, and arti-
cle 26, paragraph 2 (a), which was concerned with
crimes that were prohibited exclusively under customary
international law. There was nothing to warrant favour-
ing one form of jurisdiction over another, and therefore
the provision should form the subject of two separate
paragraphs in one single article; in other words, the con-
tent of article 26, paragraph 2 (a), could form para-
graph 2 of article 22. The result would be logical from
the standpoint of acceptance of jurisdiction, for the dif-
ference at the present time between the provisions of ar-
ticle 23 and those of article 26, paragraph 1, was not
very clear.

15. Such a rearrangement of the provisions concerning
the Court's jurisdiction ratione materiae would also
have positive effects for the interpretation of article 25.
While it was obviously not the Working Group's inten-
tion, a reading of article 25, concerning cases referred to
the Court by the Security Council in the context of the
two provisions on jurisdiction ratione materiae, could
give the impression that, so far as jurisdiction under arti-
cle 26 was concerned, acceptance of jurisdiction was a
sine qua non for the Security Council to be able to sub-
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mit a case to the Court. It was a defect in drafting that
would have to be discussed, but could easily be cor-
rected.

16. Mr. PELLET said there were two problems of im-
mediate importance that were of concern to him and on
which no real decision had been taken.

17. The first was the name of the jurisdiction, some-
thing that was not fundamental but was important
enough to be examined. The arguments, recalled by Mr.
Vereshchetin, that were supposed to explain the Work-
ing Group's choice seemed indeed to plead in favour of
the opposite, since the Working Group had ultimately
decided to use the word Cour (Court) to describe some-
thing which, in French, and apparently in English as
well, ought reasonably and logically to be called a ' Tri-
bunal". Again, Tribunal was used for what should logi-
cally be called a Cour (Court).

18. As to the risk of confusion with ICJ, the fact that a
"Court" had been established as the principal judicial
organ of the United Nations showed that the term desig-
nated something that was most "dignifying" in the in-
ternational system. To choose the word Tribunal meant,
quite illogically, reversing the order of things, all the
more so since it had none the less been decided to estab-
lish a Court {Cour) and the risk of confusion had not
therefore been removed.

19. The second argument, based on tradition, was no
more convincing. In the case of the two bodies that had
been mentioned, the word "tribunal" had been used pre-
cisely because they had been or were temporary jurisdic-
tions, whereas the Working Group's draft was concerned
with the establishment of a permanent body, and it was
the "court" concept that highlighted the idea of perma-
nence. When the idea had arisen of an international tri-
bunal in CSCE and the question had been raised at the
initiative of a number of countries, the term "tribunal"
had been used precisely to confer on another future per-
manent jurisdiction the dignity of the word "Court".

20. Nevertheless, it was not too late to reverse the
terms if the Commission agreed to do so. Conversely, if
the proposed terminology was used, there was a pos-
sibility of unending confusion.

21. As to the list of subjects, no decision had really
been taken and, in his view, the variants and the pas-
sages appearing in square brackets in the report itself re-
lated not to the major points but in fact to relatively sec-
ondary issues. Actually, the important thing for the
Commission was to have the General Assembly's view
not so much on formulations as on basic options. He
continued to think that the fundamental problem was that
of jurisdiction and that trial in absentia was something
important on which it would be better to obtain the
views of politicians. He therefore hoped that those two
subjects would appear on the list, on the understanding
of course that if some members considered other sub-
jects to be important they could be added. Failing such a
list, representatives on the Sixth Committee might speak
only of matters that were of interest to them, and perhaps
of little interest to the Commission. Furthermore, an in-
dication of the points on which the Commission consid-
ered that there was a problem which needed consultation
would make for a structured debate.

22. Lastly, he cordially yet completely disagreed with
Mr. Razafindralambo, whose reservations about some
aspects of the draft applied, with the exception perhaps
of those relating to safety, to all judges, particularly to a
number of present international tribunals whose status
was halfway between that of a permanent court and the
list of the Permanent Court of Arbitration. That was true,
in particular, of international administrative tribunals.

23. Mr. CRAWFORD said that the choice of the word
"tribunal" also posed problems in English, for it
brought to mind a non-permanent and semi-judicial,
even administrative, body, whereas the "courts" were
genuine judicial organs. In matters pertaining to the
criminal law, he would have preferred the term "court".

24. The CHAIRMAN said that the problem of termi-
nology also existed in Spanish.

25. Mr. MAHIOU said that it was perhaps a problem
of translation, one that each language group could settle
by adopting the usual word in the language in question.
He continued to think that it would be useful to advise
the General Assembly of the important issues on which
its views were sought. As to the report itself, the Work-
ing Group had produced remarkable results, even though
some articles did pose problems of substance and princi-
ple, matters to which he would revert at the next session.

26. The CHAIRMAN pointed out that the Commission
had decided at the previous meeting to take note of the
Working Group's report and to submit it to the General
Assembly in the form of an annex to its own report, add-
ing the paragraph proposed by Mr. Yankov and deleting
the second footnote, which in fact contained the ques-
tions to the Assembly. The Commission could not alter
the Working Group's report, but terminology or other
problems could be indicated in the Commission's report
itself, or in the statement he would be making in the
Sixth Committee.

27. Mr. ROSENSTOCK said that it would be a serious
mistake to let the Sixth Committee embark on a "tribu-
nal/court" terminological discussion. If the matter was
to be raised, the Commission should state very clearly
that the problem was strictly one of terminology.

28. Mr. de SARAM said that, like Mr. Pellet and Mr.
Crawford, he thought the word "court" would be better
for the proposed body. He too was of the opinion that the
Commission should categorize the problems and indicate
to the Sixth Committee which were the most important.

29. Mr. KOROMA urged the Chairman not to bring up
the question of terminology in the Sixth Committee, so
that the Committee could give its views on more impor-
tant issues. The Commission could take note of the
points raised by Mr. Pellet and consider them at the next
session.

30. Mr. TOMUSCHAT proposed that the Commis-
sion, if it decided to raise the question, should incorpo-
rate the following text in its report:

"At its next session, in 1994, the Commission will
revert to the question of whether to preserve the term
provisionally used for the jurisdictional mechanism
for which the Working Group elaborated a statute. In
the Working Group's report, the institution as a whole
was called the Tribunal and the trial organ, which is
one of its constituent elements, is called the Court. It
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would perhaps be desirable, in accordance with the
terminological usage in some of the official languages
of the United Nations, to change these two terms and
use the name International Criminal Court for all of
the system covering the Chambers, the Registry and
the Procuracy. The Commission emphasizes that this
terminological problem is of no substantive impor-
tance."

31. Mr. VERESHCHETIN said that the third sentence
of the proposed text prejudged the Commission's deci-
sion and should be deleted.

32. Mr. CALERO RODRIGUES said that, in its re-
port, the Commission included only a few sentences on
the submission of the report by the Working Group, and
the text proposed by Mr. Tomuschat could well place too
much emphasis on the matter. The best course would be
to include the text in the commentary and, since all
members of the Working Group were present, they
might agree to making that change in their report. If that
approach was adopted, the proposal to delete the third
sentence should also be adopted, so as to avoid inconsis-
tency in the commentary.

33. The CHAIRMAN suggested that the Commission
should adopt the solution proposed by Mr. Calero Ro-
drigues, namely to add to the commentary in the Work-
ing Group's report the text proposed by Mr. Tomuschat,
without the sentence which Mr. Vereshchetin had sug-
gested should be deleted.

It was so agreed.

34. Mr. BOWETT said that the Commission should
perhaps ask Member States for their written comments
on the proposed draft statute.

35. Mr. YANKOV proposed that the second paragraph
of the text the Commission had adopted the previous day
should include an additional sentence reading: "The
written comments of Member States would also be wel-
come".

36. Mr. BENNOUNA said that it was premature to ask
Governments to take a formal position on a text which,
after all, was only the report of a working group, not a
document formally approved by the Commission.

37. Mr. ROSENSTOCK said Mr. Bowett's proposal,
in the form suggested by Mr. Yankov, was perfectly jus-
tified in view of the urgent need to respond to the expec-
tations of the international community.

38. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to
adopt Mr. Yankov's proposal.

It was so agreed.

Draft report of the Commission on the work of
its forty-fifth session {continued)

CHAPTER V. The law of the non-navigational uses of interna-
tional watercourses (A/CN.4/L.485)

39. The CHAIRMAN invited the Commission to con-
sider, paragraph by paragraph, chapter V of the draft re-
port, on the topic of the law of the non-navigational uses
of international watercourses (A/CN.4/L.485).

Paragraphs 1 to 17

Paragraphs I to 17 were adopted.

Paragraph 18

40. Mr. BENNOUNA said that paragraph 18 did not
take full account of the discussion in plenary and the
phrase "in view of the flexibility of the legal instrument
under preparation" should be inserted after the words
"The comment was made that", at the beginning of the
third sentence. Again, a sentence should be inserted at
the end of the paragraph, reading: "Moreover, it was ar-
gued that the draft already provided in Part III for a set
of consultation procedures intended precisely to avoid
disputes between parties".

Paragraph 18, as amended, was adopted.

Paragraphs 19 to 21

Paragraphs 19 to 21 were adopted.

Paragraphs 22 and 23
41. Mr. AL-KHASAWNEH proposed that para-
graph 22 should be recast to read:

"22. According to another view, the elasticity of
the substantive rules made it indispensable to provide
for compulsory fact-finding and conciliation and
binding arbitration and judicial settlement".
Paragraph 23 would be deleted.

It was so agreed.

Paragraph 22, as amended, was adopted, and para-
graph 23 was deleted.

Paragraphs 24 to 50

Paragraphs 24 to 50 were adopted.

Paragraph 51

42. Mr. GUNEY said he had consulted members
whose working language was French and it seemed to
them, as it did to him, that the translation of the English
word "significant" by the French word sensible was not
satisfactory.
43. The CHAIRMAN, speaking as a member of the
Commission, said that the adverse effect alluded to in ar-
ticle 3, paragraph 2, was not "insignificant", but it was
not "substantial" either.

44. Mr. ARANGIO-RUIZ, supported by MR. BEN-
NOUNA, MR. PAMBOU-TCHIVOUNDA and MR.
MAHIOU, said that "significant" could perhaps be
translated by significatif.

45. Mr. GUNEY said that, in the course of the consulta-
tions, Mr. Pellet had expressed reservations about using
the word significatif in a legal text. For his own part,
however, he was willing to accept the term.
46. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission agreed that,
in the draft articles and the commentaries, the English
word "significant" should be translated in the French
version not by sensible but by significatif.
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Paragraph 51, as amended in the French version,
was adopted.

Paragraphs 52 to 76

Paragraphs 52 to 76 were adopted.

Paragraph 77

47. Mr. THIAM said that the formula il a ete note (it
was noted) in the second line of the paragraph was not
particularly felicitous, for it failed to indicate whether it
was the opinion of the Commission or of only some
members.

48. Mr. ROSENSTOCK (Special Rapporteur) said the
question appeared to be one of translation, for the Eng-
lish expression was well established in the terminology
of reports and also appeared in countless paragraphs in
the document under consideration.

49. The CHAIRMAN, speaking as a member of the
Commission, proposed that the words il a ete note
should be replaced by la remarque a etefaite.

It was so agreed.

50. Mr. BENNOUNA, said that the use of the expres-
sion diligence voulue meant virtually nothing in French
and it was preferable to keep the English expression,
namely "due diligence".

It was so agreed.

Paragraph 77, as amended in the French version,
was adopted.

Paragraphs 78 to 82

Paragraphs 78 to 82 were adopted.

Chapter V, as a whole, as amended, was adopted.

The meeting rose at 1 p.m.

2327th MEETING

Friday, 23 July 1993, at 10.10 a.m.

Chairman: Mr. Julio BARBOZA

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz, Mr.
Bennouna, Mr. Bowett, Mr. Calero Rodrigues, Mr.
Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Idris, Mr. Koroma, Mr. Kusuma-Atmadja, Mr. Mahiou,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Razafindralambo, Mr. Rosenstock, Mr. Shi, Mr. Thiam,
Mr. Tomuschat, Mr. Vereshchetin, Mr. Villagran
Kramer, Mr. Yankov.

Draft report of the Commission on the work of
its forty-fifth session (concluded)

CHAPTER I. Organization of the session (A/CN.4/L.481 and
Corr.l)

A. Membership

B. Officers)

C. Drafting Committee

D. Working Group on a draft statute for an international crimi-
nal court

E. Secretariat

F. Agenda and

G. General description of the work of the Commission at its
forty-fifth session

Paragraphs 1 to 20

Paragraphs 1 to 20 were adopted.

Sections A to G were adopted.

Chapter I, as a whole, was adopted.

CHAPTER n. Draft Code of Crimes against the Peace and Secu-
rity of Mankind (concluded)* (A/CN.4/L.482 and Corr.l and
A/CN.4/L.482/Add.l/Rev.l)

1. The CHAIRMAN said that the text of chapter II of
the draft report was contained in documents
A/CN.4/L.482 and Corr.l and A/CN.4/L.482/Add.l/
Rev.l. The latter document, whose paragraphs are num-
bered 1 to 49, was a revised version of documents
A/CN.4/L.482/Add.l and Corr. 1 which contained para-
graphs 32 to 109 of chapter II. He suggested that the
meeting should be suspended to give the members of the
Commission time to read the documents.

It was so agreed.

The meeting was suspended at 10.15 a.m. and re-
sumed at 10.45 a.m.

A. Introduction (A/CN.4/L.482 and Corr. 1)

Paragraphs 1 to 12

Paragraphs 1 to 12 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session
(A/CN.4/L.482 and Corr.l)

Paragraphs 13 and 14

Paragraphs 13 and 14 were adopted.

1. ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR

(A/CN.4/L.482 and Corr. 1)

Paragraphs 15 to 31

Paragraphs 15 to 31 were adopted.

* Resumed from the 2324th meeting.
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B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.482/Add.l/Rev.l)

1. ELEVENTH REPORT OF THE SPECIAL RAPPORTEUR

(concluded)

Paragraphs 1 to 8

Paragraphs 1 to 8 were adopted.

Paragraphs 9 and 10

2. Mr. BENNOUNA said that the reference to a "sub-
sidiary organ" of the United Nations in paragraph 9 was
incorrect; the term should be "judicial organ". The
fourth sentence of the paragraph was confusing because
some members of the Committee thought that the Inter-
national Criminal Court could be established by a resolu-
tion of the General Assembly or of the Security Council
without an amendment of the Charter of the United Na-
tions being required. The reference to an amendment of
the Charter should therefore be deleted.

3. Mr. PELLET said he did not agree with Mr. Ben-
nouna. According to the Special Rapporteur, if the Court
was not to be a subsidiary organ, then either an amend-
ment of the Charter or a resolution of the General As-
sembly or of the Security Council would be needed. The
text reflected what a number of members of the Com-
mission had actually stated.

4. Mr. VILLAGRAN KRAMER said that the text of-
fered the option of: (a) an amendment of the Charter; or
(b) a resolution of the General Assembly or of the Secu-
rity Council. Therefore the problem presented by Mr.
Bennouna did not arise.

5. Mr. THIAM (Special Rapporteur) said that Mr. Ben-
nouna was right: as Special Rapporteur he had spoken of
a "judicial organ", having in mind the description of
ICJ, in Article 1 of the Statute, as "principal judicial
organ".

6. Mr. ARANGIO-RUIZ pointed out that the report
made only passing mention of the mode of creation of
the Court, in paragraph 8. The question was whether the
Commission wanted the Court to be a subsidiary or a
principal organ of the United Nations. All the principal
organs could create subsidiary organs. For example, the
Security Council, provided that it was directly engaged
in a military operation, had the power to create within its
military establishment a military tribunal. Mr. Bennouna
was therefore right.

7. The CHAIRMAN said that the Commission could
not now add to what had been said in the discussion of
the point. The report must accurately reflect the discus-
sion, and the Special Rapporteur had just said that "judi-
cial organ'' was correct.

8. Mr. de SARAM said that if the discussion was going
to be reopened, he too would have something to say. His
position was that the Court should be established by an
inter-State treaty with close links to the United Nations.

9. Mr. TOMUSCHAT endorsed the comment made by
the Chairman, but pointed out that the report must reflect
all the views expressed in the discussion, not just those
of the Special Rapporteur.

10. Mr. ARANGIO-RUIZ said that, in the discussion,
he had insisted that the Court could not be a subsidiary
body of the United Nations. Unless the report reflected
that view, he would have to enter a reservation.

11. Mr. CALERO RODRIGUES suggested that any
member who had spoken in the discussion and wished to
have a view reflected in the report should submit an ap-
propriate text to the secretariat.

12. Mr. PELLET said that with the deletion of "sub-
sidiary", the text would reflect his view. The opposite
views of other members of the Commission were already
set out in paragraph 10. Any other opinions expressed in
the discussion could, of course, be inserted in the report
if members so wished.

13. Mr. BENNOUNA said that the present wording of
the paragraph was contradictory. Some members thought
that a juridical basis for the creation of the Court already
existed in the Charter. Others thought that an amendment
of the Charter would be needed. It would not be suffi-
cient to delete the word "subsidiary", because the Spe-
cial Rapporteur had in fact used the term "judicial or-
gan". Perhaps the best solution would be to amend the
paragraph to make it clear that the Special Rapporteur
favoured a judicial organ, while other members of the
Commission thought that the Court should be a subsidi-
ary organ.

14. Mr. ROSENSTOCK said that it did not make
much difference what term was used. There was no need
to qualify "organ" in any way. Paragraph 9 reflected
one set of views, and paragraph 10 another. Perhaps the
solution was to add something to paragraph 10.

15. Mr. PELLET said that the solution proposed by
Mr. Bennouna would not work. The term "judicial" was
a description of the function of the organ; a judicial or-
gan could be either a principal or a subsidiary organ.

16. The CHAIRMAN suggested that the Commission
should set up a working group consisting of Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Pellet, Mr. Rosen-
stock and the Special Rapporteur, Mr. Thiam, to redraft
paragraphs 9 and 10.

It was so agreed.

Paragraphs 11 to 41

Paragraphs 11 to 41 were adopted.

Paragraph 42

17. Following a brief discussion on terminology, with
particular reference to the expression "investigation
procedure" (de Vinstruction ou de I'enquete), the
CHAIRMAN pointed out that that part of the report had
been prepared by Mr. Thiam, the Special Rapporteur for
the topic, who was an expert in French law. He therefore
suggested that, as a question of translation was involved,
it should be left to the secretariat to bring the English
version into line with the French.

It was so agreed.

Paragraph 42 was adopted.

Paragraphs 43 and 44

Paragraphs 43 and 44 were adopted.



194 Summary records of the meetings of the forty-fifth session

2. ESTABLISHMENT OF THE WORKING GROUP ON A
DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL
COURT

Paragraphs 45 and 46

Paragraphs 45 and 46 were adopted.

3. OUTCOME OF THE WORK CARRIED OUT BY THE WORKING
GROUP ON A DRAFT STATUTE FOR AN INTERNATIONAL
CRIMINAL COURT

Paragraph 47

Paragraph 47 was adopted.

Paragraph 48

18. Mr. PELLET proposed that the words ' 'at its forth-
coming forty-eighth session" should be amended to read
"at its forthcoming session" or "at its forty-eighth ses-
sion".

It was so agreed.

Paragraph 48, as amended, was adopted.

Paragraph 49

Paragraph 49 was adopted.

The meeting was suspended at 11.30 a.m. and re-
sumed at noon.

Paragraphs 9 and 10 {concluded)

19. The CHAIRMAN invited one of the members of
the working group appointed earlier in the meeting to re-
examine the wording of paragraphs 9 and 10 to report on
its conclusions.

20. Mr. BENNOUNA said the working group pro-
posed, first, that, in the second sentence of paragraph 9,
the words "a subsidiary organ" should be replaced by
"an organ". The rest of that paragraph would remain
unchanged. Secondly, in paragraph 10, the words "un-
like the establishment of the court by the General As-
sembly", in the fourth sentence, should be deleted.
Lastly, the fifth and last sentence of the English text did
not appear, owing to a technical error, in the French text.
He suggested that the French text should be brought into
line with the English text in that respect.

It was so agreed.

Paragraphs 9 and 10, as amended, were adopted.

Chapter 11, as a whole, as amended, was adopted.

The draft report of the Commission on the work of its
forty-fifth session, as a whole, as amended, was adopted.

Programme, procedures and working methods
of the Commission, and its documentation

(concluded)**

[Agenda item 6]

PROGRAMME OF WORK OF THE COMMISSION
AT ITS FORTY-SIXTH SESSION

21. Mr. CALERO RODRIGUES asked, with regard to
the programme of work of the Commission for the be-
ginning of its next session, whether the Drafting Com-
mittee would be meeting first, as it had done at the pre-
sent session.

22. The CHAIRMAN said that the Drafting Commit-
tee was not scheduled to meet at the start of the session.
The Commission would begin, in plenary, with consid-
eration of the report on the law of the non-navigational
uses of international watercourses.

23. Mr. PELLET, supported by Mr. GUNEY, said it
had been implicitly understood that the Commission
would begin its work by considering, article by article,
the report of the Working Group on a draft statute for an
international criminal court. The Working Group would
be able to revise the text on the basis of the views ex-
pressed in plenary.

24. Mr. ARANGIO-RUIZ (Special Rapporteur on
State responsibility) said that, in order to complete the
section of his report dealing with crimes, he would need,
by the end of next May at the latest, members' views on
that issue as it related to the topic of State responsibility.

25. Mr. MAHIOU, supported by Mr. Thiam, said he,
too, thought that the Commission should begin the next
session with plenary meetings, since three main topics
were in need of consideration. He agreed with Mr. Pellet
that the Working Group on a draft statute for an interna-
tional criminal court would certainly need to hear the
views expressed in plenary before it could revise its re-
port.

26. Mr. ROSENSTOCK said that it was entirely ap-
propriate for the Commission to take up the draft statute
as the first item on its agenda for the forty-sixth session.
That discussion should, in principle, not be too lengthy
and the Commission would then be able to turn to other
matters. In planning its programme of work, the Com-
mission should bear in mind the need to use the time
available as effectively as possible. He therefore pro-
posed that the Commission should meet in plenary as
often as possible, thus providing the Drafting Committee
or the Working Group with adequate material on which
to work.

27. Mr. CRAWFORD said that, in its consideration of
the draft statute, the Commission clearly would not be
acting as a drafting committee; its purpose would be to
discuss, article by article, the questions of principle in-
volved, something which should not take longer than one
week. Thus, it would still have time to provide guidance
to the Special Rapporteur on State responsibility.

28. The CHAIRMAN said there was general agree-
ment that the Commission should begin by considering

** Resumed from the 2317th meeting.
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the draft statute, to be followed by the draft Code of
Crimes against the Peace and Security of Mankind and
the law of the non-navigational uses of international wa-
tercourses. The order of the latter two topics would be
determined by the availability of the documentation and
other considerations. The details of the Commission's
programme of work could be worked out at the start of
the session.

29. Mr. CALERO RODRIGUES proposed that the
Commission should meet twice a day during the first
two weeks of its next session.

30. Mrs. DAUCHY (Secretary to the Commission)
said she was not certain whether the Commission could

meet every afternoon and would have to check on the
availability of conference services.
31. Mr. BENNOUNA said that the schedule of plenary
meetings should be decided at the beginning of the next
session.

Closure of the session

32. After the usual exchange of courtesies, the
CHAIRMAN declared the forty-fifth session of the In-
ternational Law Commission closed.

The meeting rose at 12.55p.m.











HOW TO OBTAIN UNITED NATIONS PUBLICATIONS

United Nations publications may be obtained from bookstores and distributors
throughout the world. Consult your bookstore or write to: United Nations, Sales
Section, New York or Geneva.

COMMENT SE PROCURER LES PUBLICATIONS DES NATIONS UNIES

Les publications des Nations Unies sont en vente dans les librairies et les agences
depositaires du monde entier. Informez-vous aupres de votre libraire ou adressez-vous
a : Nations Unies, Section des ventes, New York ou Geneve.

KAK IIOJiyHHTfe H3AAHMH OPrAHH3AUHH Ofi"BEAHHEHH&IX HAU.HH

OpraHHaauHH O6i»eflHHeHHi>ix HauHft MOJKHO KynHTb B KHHJKHI>IX Mara-
3HHax H areHTCTBax BO Bcex paftoHax MHpa. HaBOAHTe cnpaBKH 06 H3A&HHHX B
BameM KHHIKHOM Mara3HHe H^H nHiiiHTe no a o p e c y : OpraHH3aijHH

, CeKUHH no npoflaate H3aaHHft, Hi>K)-HopK H^H JKeHeBa.

COMO CONSEGUIR PUBLICACIONES DE LAS NACIONES UNIDAS

Las publicaciones de las Naciones Unidas estan en venta en librerias y casas distri-
buidoras en todas partes del mundo. Consulte a su librero o dirijase a: Naciones
Unidas, Secci6n de Ventas, Nueva York o Ginebra.

Printed at United Nations, Geneva United Nations publication
GE.95-60182 Complete set of two volumes: ISBN 92-1-133483-7 Sales No. E.95.V.3
May 1995-2,825 ISBN 92-1-133480-2

ISSN 0082-8289


