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1. 7@<4FF4b &D,<,>>@ @*@$D4:" HD4 BJ>8H" FH"H\4 2 @ >"2>"R,>44 H,D<4>@&, JB@HD,$:b,<ZN &

BD@,8H,, 8@H@DZ, H"80, &D,<,>>@ @$@2>"R,>Z 8"8 BJ>8HZ a, b 4 c. A,D&Z6 8"F",HFb D4F8"

BD4R4>,>4b @VJH4<@(@ HD">F(D">4R>@(@ &D,*", &H@D@6 F@*,D04H @BD,*,:,>4, " HD">F(D">4R>@(@
&D,*"" 4 & HD,H\,< *">@ @BD,*,:,>4, (@FJ*"DFH&"- 4FH@R>48". #Z:@ $Z P,:,F@@$D"2>Z< 42<,>4H\

@$@2>"R,>4b D"2:4R>ZN BJ>8H@& FH"H\4 2 4 F*,:"H\ BJ>8H a BJ>8H@< 1, BJ>8H b BJ>8H@< 2, "

BJ>8H, F@*,D0"V46 @BD,*,:,>4, " &D,*"", @$@2>"R4H\ 8"8 BJ>8H 3, & 8@H@D@< $Z:4 $Z HD4

B@*BJ>8H": a) @$ JV,D$, *:b :4P, b) @$ JV,D$, *:b 4<JV,FH&" 4 c) @$ JV,D$, *:b

@8DJ0"`V,6 FD,*Z. )":,, F:,*@&":4 $Z BJ>8H 4, 8"F"`V46Fb @BD,*,:,>4b @8DJ0"`V,6 FD,*Z, 4

BJ>8H 5 @ H@<, & R\4N 4>H,D,F"N *@:0>Z BD,*BD4>4<"H\Fb <,DZ B@ &@2<,V,>4` JV,D$",
BD4R4>,>>@(@ @8DJ0"`V,6 FD,*,.

2. % F&@,< &@F\<@< *@8:"*, 1/ EB,P4":\>Z6 *@8:"*R48 J0, 2"HD@>J: H,<J " &D,*"", &ZF8"2"&

F&@4 F@@$D"0,>4b & @H>@T,>44 FH"H\4 2. ?$D"H4<Fb 8 H@<J, RH@ $Z:@ F8"2">@ & ^H@< *@8:"*, &

8"R,FH&, &&,*,>4b & H,<J &D,*", 8@H@DJ` <Z >"<,D,>Z D"FF<@HD,H\ F,6R"F $@:,, B@*D@$>@. ;Z >,

$J*,< >4R,(@ *@$"&:bH\ 8 H@<J, RH@ $Z:@ F8"2">@ & *@8:"*, @$ JV,D$, :4P"< 4 4<JV,FH&J, "

&>,F,< :4T\ >,8@H@DZ, 42<,>,>4b & L@D<J:4D@&8J BD,*:"(",<@6 FH"H\4. ="4$@:,, &"0>Z< 42 >4N

b&:b,HFb &8:`R,>4, B@>bH4b " JBJV,>>"b &Z(@*"", B@F8@:\8J @>@ F*,:":@ $Z H,8FH $@:,, bF>Z<.
E:,*@&":@ $Z H"80, JH@R>4H\, N@Hb, ^H@, &,D@bH>@, 4 b&:b,HFb F"<@ F@$@6 D"2J<,`V4<Fb, RH@

BJ>8HZ a 4 b BD4<,>4<Z H"80, 8 JV,D$J, >">@F4<@<J :4P"< 4:4 4<JV,FH&J, 8@(*" @> b&:b,HFb

F:,*FH&4,< JNJ*T,>4b @8DJ0"`V,6 FD,*Z. ]H@ >J0>@ *:b H@(@, RH@$Z $@:,, R,H8@ D"2(D">4R4H\

4>*4&4*J":\>Z6 JV,D$, BD4R4>b,<Z6 @H*,:\>@ :4P"< 4 4<JV,FH&J, *"0, ,F:4 @> b&:b,HFb

F:,*FH&4,< JNJ*T,>4b @8DJ0"`V,6 FD,*Z, 4 H@, RH@ >"2Z&"`H JV,D$@< @8DJ0"`V,6 FD,*, 8"8

H"8@&@6. % B,D&@< F:JR", BD"&@ >" &@2<,V,>4, JV,D$" 4<,,H :4P@, 8@H@D@<J >">,F,> JV,D$,
>,B@FD,*FH&,>>@ :4 4:4 & D,2J:\H"H, JNJ*T,>4b @8DJ0"`V,6 FD,*Z. ="BD@H4&, H@, RH@ >"2Z&",HFb

JV,D$@<, BD4R4>b,<Z< @8DJ0"`V,6 FD,*,, 8"8 H"8@&@6, BD,*FH"&:b,H F@$@6 JV,D$, BD4R4>b,<Z6

@$V4>,, B@F8@:\8J, 8"8 <Z J&4*4< >40,, >">@F4HFb JV,D$ ^8@:@(4R,F84< P,>>@FHb< 4 &4*"<

4FB@:\2@&">4b, LJ>8P4@>":\>Z< (use services) 4:4 >,LJ>8P4@>":\>Z< (non-use services),
8@H@DZN :4T",HFb ^H" @$V4>" & D,2J:\H"H, >,("H4&>ZN 42<,>,>46.

I. IU+C# ?7CI/!_U+5 EC+)+

3. ="BD@H4&, F:,*J,H *@$"&4H\ >,8@H@DZ, F@@$D"0,>4b - 4 *"0, >@&Z6 H,8FH, - 8"F"`V4,Fb

JV,D$", BD4R4>b,<@(@ @8DJ0"`V,6 FD,*,, - @*>@6 42 (:"&>ZN 8@>P,BP46 & >"T,6 H,<,. %

E@@$V,>44 E@&,HJ 4 A"D:"<,>HJ, " H"80, ]8@>@<4R,F8@<J 4 E@P4":\>@<J E@&,HJ 7@<4FF44

,&D@B,6F84N F@@$V,FH&, >"BD"&:,>>@<J 7@<4FF4,6 14 <"b 1993 (@*", (Green Paper on
Remedying Environmental Damage), & ^H@6 F&b24 (@&@D4HFb F:,*J`V,,:

" AD"&@&@, @BD,*,:,>4, &D,*" @8DJ0"`V,6 FD,*, 4<,,H @F>@&@B@:"("`V,, 2>"R,>4,,
B@F8@:\8J H"8@, @BD,*,:,>4, $J*,H D,(J:4D@&"H\ BD@P,FF @BD,*,:,>4b &4*" 4 <"FTH"$"

>,@$N@*4<ZN <,D B@ &@2<,V,>4` (remedial action) 4, H,< F"<Z<, D"2<,D" FJ<<Z,
B@*:,0"V,6 &ZB:"H, & D"<8"N (D"0*">F8@6 @H&,HFH&,>>@FH4. _D4*4R,F84, @BD,*,:,>4b

1/ A/CN.4/443, BJ>8HZ 41-51.
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2"R"FHJ` >, F@@H&,HFH&J`H $ZHJ`V4< & >"D@*, B@>bH4b< JV,D$" @8DJ0"`V,6 FD,*,, @*>"8@

@>4 >,@$N@*4<Z *:b `D4*4R,F8@6 H@R>@FH4" 2 /.

4. 32&,FH>@, RH@ H,<" JV,D$" @8DJ0"`V,6 FD,*, &8:`R,>" & >,8@H@DZ, <,0*J>"D@*>Z,

8@>&,>P44, BD@,8HZ 4 D,T,>4b, & R"FH>@FH4 & 9J(">F8J` 8@>&,>P4` 1993 (@*" ( 7@>&,>P4b
E@&,H" +&D@BZ @ (D"0*">F8@6 @H&,HFH&,>>@FH4 2" JV,D$ @H *,bH,:\>@FH4, @B"F>@6 *:b @8DJ0"`V,6

FD,*Z), FH"H\b 2 (7) (d), B@*H&,D0*,>>J` 2"H,< 7@>&,>P4,6 ?D(">42"P44 ?$X,*4>,>>ZN

="P46/ +&D@B,6F8@6 ^8@>@<4R,F8@6 8@<4FF44 @ HD">F(D">4R>@< &@2*,6FH&44 BD@<ZT:,>>ZN "&"D46,
FH"H\b 1F, 7@>&,>P4,6 1992 (@*" ?D(">42"P44 ?$X,*4>,>>ZN ="P46/ +&D@B,6F8@6 ^8@>@<4R,F8@6
8@<4FF44 @$ @ND">, 4 4FB@:\2@&">44 HD">F(D">4R>ZN &@*@H@8@& 4 <,0*J>"D@*>ZN @2,D, FH"H\b 1
(2) 4 & )4D,8H4&, +&D@B,6F8@(@ ^8@>@<4R,F8@(@ F@@$V,FH&" ( +]E) 1985 (@*" 3/; & H"8

>"2Z&",<J` 7C?;C! ( 7@>&,>P4b B@ D,(J:4D@&">4` @F&@,>4b <4>,D":\>ZN D,FJDF@& &

!>H"D8H48,), FH"H\b 8 (2a, b 4 d); 4 & 7@>&,>P4` @ (D"0*">F8@6 @H&,HFH&,>>@FH4 2" JV,D$,
BD4R4>,>>Z6 BD4 B,D,&@28, @B"F>ZN (DJ2@& "&H@<@$4:\>Z<, 0,:,2>@*@D@0>Z< 4 &>JHD,>>4<

&@*>Z< HD">FB@DH@<, FH"H\b 9c 4 d. 1*,F\ 0, F:,*J,H JB@<b>JH\ H"80, B@*(@H@&:,>>Z, O,:,&@6

(DJBB@6 +]7 4 ?D(">42"P4,6 ?$X,*4>,>>ZN ="P46 DJ8@&@*bV4, BD4>P4BZ @$ @H&,HFH&,>>@FH4 2"

2"(Db2>,>4, HD">F(D">4R>ZN &@* 4 BD@,8H BD@H@8@:" B@ &@BD@FJ @$ @H&,HFH&,>>@FH4 8 #"2,:\F8@6

8@>&,>P44 @ B,D,&@28, @B"F>ZN @HN@*@& 4 4N J*":,>44, B@*(@H@&:,>>Z6 D"$@R,6 (DJBB@6,
>"2>"R,>>@6 7@>L,D,>P4,6 JR"FH>48@& ^H@6 7@>&,>P44 4/. ?F@$Z6 4>H,D,F BD,*FH"&:b,H

D,2@:`P4b 687 (1991) E@&,H" #,2@B"F>@FH4, 8@H@D"b, & R"FH>@FH4, (:"F4H: " 3D"8 ... >,F,H

@H&,HFH&,>>@FH\ B@ <,0*J>"D@*>@<J BD"&J 2" :`$Z, BDb<Z, B@H,D4, JV,D$, &8:`R"b JV,D$

@8DJ0"`V,6 FD,*, 4 4FH@V,>4, BD4D@*>ZN D,FJDF@&, 4:4 &D,*, BD4R4>,>>Z6 4>@FHD">>Z<

BD"&4H,:\FH&"<, L424R,F84< 4 `D4*4R,F84< :4P"< & D,2J:\H"H, >,2"8@>>@(@ &H@D0,>4b 3D"8" 4

@88JB"P44 4< 7J&,6H"" ( BJ>8H 16). ]H@H &@BD@F D"FF<"HD4&":Fb H"80, 4 $Z: &8:`R,> &

>,8@H@DZ, *@8J<,>HZ, B@*(@H@&:,>>Z, ">":4H4R,F84<4 4 D"$@R4<4 (DJBB"<4, & R"FH>@FH4 & BD@,8H

8@>&,>P44 @$ @8DJ0"`V,6 FD,*, 4 D"2&4H44 ;,0*J>"D@*>@(@ F@`2" @ND">Z BD4D@*Z 4 BD4D@*>ZN

D,FJDF@& ( ;E?AAC), FH"H\b 47, " H"80, & BD@,8H 4FF:,*@&">46, BD@&,*,>>ZN J>4&,DF4H,H"<4

E4,>Z 4 A"D<Z B@* ^(4*@6 3H":\b>F8@(@ F@&,H" >"JR>ZN 4FF:,*@&">46 (CNR) 5 /. 7D@<, H@(@,
@H&,HFH&,>>@FH\ 2" BD4R4>,>4, JV,D$" @8DJ0"`V,6 FD,*, BD,*JF<@HD,>" &@ &>JHD,>>4N

2"8@>@*"H,:\FH&"N D"2:4R>ZN FHD">, & R"FH>@FH4 =@D&,(44, K4>:b>*44, S&,P44, ',D<">44,
#D"24:44 4 E@,*4>,>>ZN SH"H@& !<,D484.

1. ?BD,*,:,>4, B@>bH4b " @8DJ0"`V"b FD,*""

5. A@F:, *@B@:>4H,:\>ZN D"2<ZT:,>46, &@2>48T4N B@F:, @2>"8@<:,>4b F >,8@H@DZ<4

*@8J<,>H"<4, JB@<b>JHZ<4 & BD,*Z*JV,< BJ>8H,, EB,P4":\>Z6 *@8:"*R48 B@*J<": @ H@<, RH@ &

2/ Communication from the EC Commission to the EC Council and European
Parliament on Environmental Liability , COM (93) 47, pag. 10. A,D,&@* >"T.

3/ O.J., L175, 5 julio 1985, pag. 40.

4/ Ad Hoc Working Group of Legal and Technical Experts to Consider and
Develop a Draft Protocol on Liability and Compensation for Damages Resulting from
Transboundary Movements of Hazardous Wastes and their Disposal. E<. FH"H\` 2a iii),
iv) 4 v) (UN/CHW.2/3, pag. 10).

5/ ):b @8"2">4b F@*,6FH&4b J8"2">>@6 D"$@H, $Z:" F@2*">" (DJBB" ^8FB,DH@&, 8@H@D"b

2">4<":"F\ &@BD@F@< @H&,HFH&,>>@FH4 2" JV,D$, >">,F,>>Z6 @8DJ0"`V,6 FD,*, & D,2J:\H"H,

&@,>>@6 *,bH,:\>@FH4.
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*">>Z6 BD@,8H FH"H,6 <@0>@ $Z:@ $Z &8:`R4H\ @BD,*,:,>4, B@>bH4b " @8DJ0"`V,6 FD,*Z",
B@F8@:\8J >" F,(@*>bT>46 *,>\ @$V,BD42>">>@6 8@>P,BP44 @8DJ0"`V,6 FD,*Z >, FJV,FH&J,H:
^:,<,>HZ, D"FF<"HD4&",<Z, & >,8@H@DZN 8@>&,>P4bN 8"8 @H>@FbV4,Fb 8 @8DJ0"`V,6 FD,*,, &

*DJ(4N 8@>&,>P4bN H"8@&Z<4 >, BD42>"`HFb. G"84< @$D"2@<, @H @BD,*,:,>4b B@>bH4b

" @8DJ0"`V,6 FD,*Z" $J*,H 2"&4F,H\ <"FTH"$ ^8@:@(4R,F8@(@ JV,D$", " @H T4D@HZ ^H@(@ @BD,*,:,>4b -
B@:>@H" 2"V4HZ @BD,*,:b,<@(@ @$X,8H".

6. A@*@$>@, @BD,*,:,>4, &@&F, >, @$b2"H,:\>@ *@:0>@ $ZH\ >"JR>Z<, 4 BD,*:"("&T4,Fb *@ F4N

B@D @BD,*,:,>4b @(D">4R4&":4F\ H,<, RH@ & >4N :4T\ L48F4D@&":4F\ D"2:4R>Z, ^:,<,>HZ,
8@H@DZ,, B@ <>,>4` "&H@D@&, @H>@FbHFb 8 @8DJ0"`V,6 FD,*,. 7"8 @H<,R",HFb & " 1,:,>@6 8>4(,"
(Green Paper) 7@<4FF44 +&D@B,6F84N F@@$V,FH&:

" % @H>@T,>44 @BD,*,:,>4b B@>bH4b " @8DJ0"`V"b FD,*"" >,8@H@DZ, JH&,D0*"`H, RH@ & >,(@

F:,*J,H &8:`R"H\ :4T\ D"FH4H,:\>Z6 4 04&@H>Z6 <4D, *DJ(4, FJV,FH&J`V4, & BD4D@*,

BD,*<,HZ, " H"80, FJV,FH&J`VJ` <,0*J >4<4 &2"4<@F&b2\. )DJ(4, 0, N@H,:4 $Z &8:`R4H\

& >,(@ H"80, BD,*<,HZ, b&:b`V4,Fb BD@*J8H@< 042>,*,bH,:\>@FH4 R,:@&,8", ,F:4 @>4

BD,*FH"&:b`H P,>>@FH\ F H@R84 2D,>4b 8J:\HJD>@(@ >"F:,*4b >"D@*"" 6 /.

?(D">4R,>>"b 8@>P,BP4b " @8DJ0"`V,6 FD,*Z" &8:`R",H & B@>bH4, ^8@:@(4R,F8@(@ JV,D$" H@:\8@

BD4D@*>Z, D,FJDFZ H"84,, 8"8 &@2*JN, 2,<:b, &@*", L"J>" 4 L:@D", " H"80, &2"4<@*,6FH&4,

<,0*J >4<4. #@:,, T4D@8"b 8@>P,BP4b @N&"HZ&",H H"80, :">*T"LH 4 H@, RH@ @$ZR>@ >"2Z&"`H

" ^8@:@(4R,F84<4 P,>>@FHb<4", RH@ BD4>@F4H B@:\2J, *@FH"&:b,H J*@&@:\FH&4, 4:4 >"F:"0*,>4,,
@$,FB,R4&",<Z, @8DJ0"`V,6 FD,*@6. G"8, (@&@DbH, >"BD4<,D, @ P,>>@FHbN LJ>8P4@>":\>ZN

(service values) 4 P,>>@FHbN >,LJ>8P4@>":\>ZN (non-service values). 7 B,D&Z< @H>@FbH,
*@BJFH4<, 2"B"FZ DZ$, 8@H@DZ, B@2&@:b`H &,FH4 8@<<,DR,F846 4:4 FB@DH4&>Z6 :@&, " 8@

&H@DZ< - ^FH,H4R,F84, "FB,8HZ :">*T"LH", 8@H@DZ, BD,*FH"&:b`H P,>>@FH\ F H@R84 2D,>4b

>"F,:,>4b 4 4FR,2>@&,>4, 8@H@DZN <@0,H &Z2&"H\ J >,(@ >,J*@&@:\FH&4,, B@D@*4H\ $,FB@8@6FH&@

4:4 J(>,H,>>@, F@FH@b>4,. ]H" &H@D"b 8"H,(@D4b P,>>@FH,6 4 B@D@0*",H BD@$:,<Z, F&b2">>Z, F 4N

@P,>8@6 & F:JR", BD4R4>,>4b 4< JV,D$". 3 >"8@>,P, >"4$@:,, T4D@8@, @BD,*,:,>4, &8:`R",H

H"80, F@$FH&,>>@FH\, b&:b`VJ`Fb R"FH\` 8J:\HJD>@(@ >"F:,*4b.

") ?(D">4R,>>"b 8@>P,BP4b " @8DJ0"`V,6 FD,*Z"

7. % 7@>&,>P44 B@ D,(J:4D@&">4` @F&@,>4b <4>,D":\>ZN D,FJDF@& & !>H"D8H48,, ( 7C?;C!) &

H@< <,FH,, (*, BD,*BD4>bH" B@BZH8" *"H\ @B4F">4, ^8@:@(4R,F8@(@ JV,D$", ">H"D8H4R,F8"b

@8DJ0"`V"b FD,*" @BD,*,:b,HFb F:,*J`V4< @$D"2@<:

" JV,D$ ">H"D8H4R,F8@6 @8DJ0"`V,6 FD,*, 4:4 2"&4FbV4< @H >,, 4:4 F&b2">>Z< F >,6

^8@F4FH,<"< @2>"R",H :`$@, &@2*,6FH&4, >" 04&Z, 4:4 >,04&Z, 8@<B@>,>HZ ^H@6

@8DJ0"`V,6 FD,*Z 4:4 ^H4N ^8@F4FH,<, & H@< R4F:, @HD4P"H,:\>Z, B@F:,*FH&4b *:b 042>4

& <@DF8@6 FD,*,, >" FJT, 4:4 & "H<@FL,D,, $@:,, F,D\,2>Z,, R,< H,, 8@H@DZ<4 <@0>@

$Z:@ $Z BD,>,$D,R\ 4:4 8@H@DZ, $Z:4 & F@@H&,HFH&44 F >"FH@bV,6 7@>&,>P4,6 @P,>,>Z 4

BD42>">Z BD4,<:,<Z<4".

% ^H@< H,8FH, *">@ 8@F&,>>@, @BD,*,:,>4, @8DJ0"`V,6 FD,*Z R,D,2 @BD,*,:,>4, ^8@:@(4R,F8@(@

JV,D$" 4 & >,< BD4FJHFH&J`H *&" D"2>ZN ^:,<,>H": @*4> F&b2"> F ">H"D8H4R,F8@6 @8DJ0"`V,6

FD,*@6 4 2"&4F4<Z<4 @H >,, 4:4 F&b2">>Z< F >,` ^8@F4FH,<"<, 8 8@H@DZ<, F@(:"F>@ ^H@<J

H,8FHJ, @H>@FbHFb " 04&Z, 4:4 >,04&Z, 8@<B@>,>HZ ^H@6 @8DJ0"`V,6 FD,*Z 4:4 ^H4N ^8@F4FH,<"

6/ COM (93) 47, pag. 10. A,D,&@* >"T.

/...
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4 8@H@DZ6 &8:`R",H H"80, 042>\ & <@DF8@6 FD,*,, >" FJT, 4:4 & "H<@FL,D,; &@ &H@D@<

^:,<,>H, D,R\ 4*,H @ " B@D@(,": 2*,F\ &"0>Z B@F:,*FH&4b " $@:,, F,D\,2>Z,, R,< H,, 8@H@DZ<4

<@0>@ $Z:@ $Z BD,>,$D,R\" 4:4 8@H@DZ, " $Z:4 & F@@H&,HFH&44 F ^H@6 7@>&,>P4,6 @P,>,>Z 4

BD42>">Z BD4,<:,<Z<4". QH@ 8"F",HFb B,D&@(@ ^:,<,>H", H@ 8@>P,BP4b B@*:,0"V,6 @ND">,

@8DJ0"`V,6 FD,*Z @(D">4R,>", B@- &4*4<@<J, ^8@F4FH,<"<4 4 BD4D@*>Z<4 D,FJDF"<4, H"84<4,
8"8 &@2*JN, 2,<:b 4 &@*", &8:`R"b 04&Z, ^:,<,>HZ <@Db, FJT4 4:4 "H<@FL,DZ. ):b JH@R>,>4b

&ZT,JB@<b>JH@6 8@>P,BP44 F8"0,<, RH@ *:b P,:,6 7@>&,>P44 @ $4@:@(4R,F8@< D"2>@@$D"244

( FH"H\b 2 " 3FB@:\2@&">4, H,D<4>@&") " ^8@F4FH,<" @2>"R",H *4>"<4R>Z6 8@<B:,8F F@@$V,FH&

D"FH,>46, 04&@H>ZN 4 <48D@@D(">42<@&, " H"80, 4N >,04&@6 @8DJ0"`V,6 FD,*Z,
&2"4<@*,6FH&J`V4N 8"8 ,*4>@, LJ>8P4@>":\>@, P,:@,".

8. % >,8@H@DZN *DJ(4N <,0*J>"D@*>ZN *@8J<,>H"N ^:,<,>HZ, N"D"8H,D>Z, *:b @8DJ0"`V,6

FD,*Z, F<,T4&"`HFb F *DJ(4<4 ^:,<,>H"<4, 8@H@DZ, R,H8@ >, @BD,*,:,>Z 4:4 >, b&:b`HFb

R"FH\` @$V,(@ BD,*FH"&:,>4b @$ @8DJ0"`V,6 FD,*,. % 7@>&,>P44 @ HD">F(D">4R>@< 2"(Db2>,>44

&@2*JN" >" $@:\T4, D"FFH@b>4b ( G1%#C) ( /,>,&", 1979 (@*) & FH"H\, 1a, & 8@H@D@6 *",HFb

@BD,*,:,>4, H"8@(@ 2"(Db2>,>4b, D,R\ 4*,H @ " >">,F,>44 &D,*"" 04&Z< D,FJDF"<, ^8@F4FH,<"<,
2*@D@&\` :`*,6 4 <"H,D4":\>Z< P,>>@FHb<, " H"80, @ >">,F,>44 JV,D$" P,>>@FH4 :">*T"LH" 4:4

B@<,N"N *DJ(4< 2"8@>>Z< &4*"< 4FB@:\2@&">4b @8DJ0"`V,6 FD,*Z. aF>@, RH@ 04&Z, D,FJDFZ 4

^8@F4FH,<Z, D"&>@ 8"8 4 LJ>8P4@>":\>Z, 4 *DJ(4, 2"8@>>Z, &4*Z 4FB@:\2@&">4b @8DJ0"`V,6

FD,*Z, b&:b`HFb :4$@ 8@<B@>,>H"<4 @8DJ0"`V,6 FD,*Z, :4$@ P,>>@FHb<4 @8DJ0"`V,6 FD,*Z,
8@H@DZ, <@(JH 4FB@:\2@&"H\Fb 4:4 >, 4FB@:\2@&"H\Fb *:b BD"8H4R,F84N P,:,6. % @H:4R4, @H ^H@(@

" <"H,D4":\>Z, P,>>@FH4" 4 " 2*@D@&\, :`*,6", B@- &4*4<@<J, >, &8:`R,>Z & ^HJ 8@>P,BP4`. 7"8

<Z J&4*4< >40,, <"H,D4":\>Z, P,>>@FH4 >,&@2<@0>@ $Z:@ $Z J&b2"H\ F @8DJ0"`V,6 FD,*@6, >,

JH@R>4&, RH@ @>4, >"BD4<,D, b&:b`HFb R"FH\` " 8J:\HJD>@(@ >"F:,*4b", H"8 0, 8"8 >,&@2<@0>@

$Z:@ $Z D"2J<>@ J&b2"H\ F @8DJ0"`V,6 FD,*@6 4 ^:,<,>H 2*@D@&\b R,:@&,8".

9. AD4 @BD,*,:,>44 " >,$:"(@BD4bH>ZN B@F:,*FH&46 42<,>,>4b 8:4<"H"" & C"<@R>@6 8@>&,>P44

@$ 42<,>,>44 8:4<"H" ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@bF>b,HFb, RH@ D,R\ 4*,H @$

" 42<,>,>4bN & L424R,F8@6 FD,*, 4:4 $4@H,, &Z2Z&",<ZN 42<,>,>4,< 8:4<"H", 8@H@DZ, @8"2Z&"`H

2>"R4H,:\>@, >,("H4&>@, &:4b>4, >" F@FH"&, &@FFH">@&4H,:\>J` FB@F@$>@FH\ 4:4 BD@*J8H4&>@FH\

,FH,FH&,>>ZN 4 D,(J:4DJ,<ZN ^8@F4FH,<, 4:4 >" LJ>8P4@>4D@&">4, F@P4":\>@- ^8@>@<4R,F84N
F4FH,<, 4:4 >" 2*@D@&\, 4 $:"(@B@:JR4, R,:@&,8"". !>":@(4R>Z, L@D<J:4D@&84 4FB@:\2@&">Z &

%,>F8@6 8@>&,>P44 @$ @ND">, @2@>@&@(@ F:@b 1985 (@*", ,F:4 >, FR4H"H\ B@:@0,>4b, 8"F"`V4,Fb

F@P4":\>@- ^8@>@<4R,F84N F4FH,< 4 $:"(@B@:JR4b R,:@&,8". 7"8 <@0>@ 2"<,H4H\, & *">>@< F:JR",

& B,D&@< 42 JB@<b>JHZN H,8FH@& H"80, F@*,D0"HFb ^:,<,>HZ FHD@(@6 8@>P,BP44 @8DJ0"`V,6

FD,*Z &B,D,<,08J F H"84<4 RJ0*Z<4 ^:,<,>H"<4, 8"8 F@P4":\>@- ^8@>@<4R,F84, F4FH,<Z 4

2*@D@&\, R,:@&,8".

10. QH@ 8"F",HFb <,0*J>"D@*>@6 BD"8H484, H@ & BD,*:@0,>44 7@<4FF44 +&D@B,6F84N F@@$V,FH&

@H>@F4H,:\>@ *4D,8H4&Z E@@$V,FH&", 8"F"`V,6Fb &D,*", >">@F4<@(@ @HN@*"<4, &D,* @8DJ0"`V,6

FD,*, @BD,*,:b,HFb 8"8 " FJV,FH&,>>@, 4 *:4H,:\>@, &<,T"H,:\FH&@ & @8DJ0"`VJ` FD,*J,
b&:b`V,,Fb F:,*FH&4,< 42<,>,>4b L424R,F84N, N4<4R,F84N 4:4 $4@:@(4R,F84N F&@6FH& &@*Z,
B@R&Z 4/ 4:4 &@2*JN", ,F:4 H@:\8@ @>4 >, 8&":4L4P4DJ`HFb 8"8 &D,* B@ F<ZF:J B@*BJ>8H" 2c" ( &
8@H@D@< D,R\ 4*,H @$ JV,D$,, >">@F4<@< 4<JV,FH&J) 7 /.

b) #@:,, T4D@84, 8@>P,BP44

7/ COM (89) 282.
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11. % 9J(">F8@6 8@>&,>P44 1993 (@*" ( BJ>8H 10 FH"H\4 2) F@*,D04HFb >,4FR,DBZ&"`V46

B,D,R,>\ ^:,<,>H@& @8DJ0"`V,6 FD,*Z, & 8@H@D@< L4(JD4DJ`H: " BD4D@*>Z, D,FJDFZ, 8"8

$4@H4R,F84,, H"8 4 "$4@H4R,F84,, H"84,, 8"8 &@2*JN, &@*", B@R&", L"J>" 4 L:@D", " H"80,

&2"4<@F&b24 <,0*J J8"2">>Z<4 L"8H@D"<4; 4<JV,FH&@, b&:b`V,,Fb R"FH\` 8J:\HJD>@(@ >"F:,*4b,
4 "FB,8HZ, BD4FJV4, :">*T"LHJ" ( B,D,&@* >"T). % FH"H\, 1c 7@>&,>P44 ?D(">42"P44

?$X,*4>,>>ZN ="P46/ +]7 @ HD">F(D">4R>@< &@2*,6FH&44 BD@<ZT:,>>ZN "&"D46 D,R\ 4*,H @

&D,*>ZN B@F:,*FH&4bN BD@<ZT:,>>ZN "&"D46 *:b "i) :`*,6, L:@DZ 4 L"J>Z; ii) B@R&Z, &@*Z,
&@2*JN" 4 :">*T"LH"; iii) &2"4<@F&b24 <,0*J L"8H@D"<4, J8"2">>Z<4 & B@*BJ>8H"N i 4 ii ;
iv) <"H,D4":\>ZN P,>>@FH,6 4 8J:\HJD>@(@ >"F:,*4b, &8:`R"b 4FH@D4R,F84, B"<bH>484" ( B,D,&@*
>"T). % F&@` @R,D,*\ & FH"H\, 1 (2) 7@>&,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46/ +]7 @$

@ND">, 4 4FB@:\2@&">44 HD">F(D">4R>ZN &@*@H@8@& 4 <,0*J>"D@*>ZN @2,D (@&@D4HFb @ H@<, RH@

" &@2*,6FH&4, >" @8DJ0"`VJ` FD,*J &8:`R",H &@2*,6FH&4, >" 2*@D@&\, 4 $,2@B"F>@FH\ R,:@&,8",
L:@DZ, L"J>Z, B@R&Z, &@2*JN", &@*Z, 8:4<"H", :">*T"LH", 4FH@D4R,F84N B"<bH>48@& 4 *DJ(4N

L424R,F84N FHDJ8HJD 4:4 &2"4<@*,6FH&4, <,0*J ^H4<4 L"8H@D"<4; @>@ &8:`R",H 4 &@2*,6FH&4, >"

8J:\HJD>@, >"F:,*4, 4:4 F@P4":\>@- ^8@>@<4R,F84, JF:@&4b, b&:b`V4,Fb F:,*FH&4,< 42<,>,>4b ^H4N

L"8H@D@&" ( B,D,&@* >"T).

12. % BJ>8H, 35 D,T,>4b 7 7@<4FF44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46, JRD,0*,>>@6 &

F@@H&,HFH&44 F D,2@:`P4,6 687 (1991) E@&,H" #,2@B"F>@FH4 B@ &@BD@FJ @$ @H&,HFH&,>>@FH4 3D"8"

2" JV,D$, >">,F,>>Z6 & D,2J:\H"H, &@6>Z & 1":4&,, J8"2">Z >,8@H@DZ, FH"H\4 D"FN@*@&, 8@H@DZ,

B@*:,0"H &@2<,V,>4`, B@F8@:\8J H"< (@&@D4HFb, RH@ $J*JH BD,*@FH"&:,>Z &ZB:"HZ & @H>@T,>44

BDb<@(@ JV,D$" @8DJ0"`V,6 FD,*, 4 4FH@V,>4b BD4D@*>ZN D,FJDF@& ... [ 4 RH@] $J*JH

&8:`R"H\Fb B@H,D4 4:4 D"FN@*Z & D,2J:\H"H,:

"a) <,D B@ J<,>\T,>4` 4 BD,*@H&D"V,>4` JV,D$" @8DJ0"`V,6 FD,*,, &8:`R"b

D"FN@*Z, BDb<@ F&b2">>Z, F HJT,>4,< >,LHb>ZN B@0"D@& 4 BD,8D"V,>4,< FH@8" >,LH4 &

BD4$D,0>Z, 4 <,0*J>"D@*>Z, &@*Z;

b) D"2J<>ZN <,D, J0, BD4>bHZN *:b @R4FH84 4 &@FFH">@&:,>4b @8DJ0"`V,6 FD,*Z,
4:4 $J*JV4N <,D, 8@H@DZ, <@(JH $ZH\ *@8J<,>H":\>@ @$@F>@&">Z & 8"R,FH&, D"2J<>@

>,@$N@*4<ZN *:b @R4FH84 4 &@FFH">@&:,>4b @8DJ0"`V,6 FD,*Z;

c) D"2J<>@(@ <@>4H@D4>(" 4 @P,>84 JV,D$" @8DJ0"`V,6 FD,*, & P,:bN @P,>84 4

J<,>\T,>4b JV,D$" 4 &@FFH">@&:,>4b @8DJ0"`V,6 FD,*Z;

d) D"2J<>@(@ <@>4H@D4>(" F@FH@b>4b 2*@D@&\b >"F,:,>4b 4 <,*4P4>F8@(@

@$F:,*@&">4b >"F,:,>4b & P,:bN 42JR,>4b 4 J<,>\T,>4b &@2D@FT4N D4F8@& *:b 2*@D@&\b &

D,2J:\H"H, JV,D$" @8DJ0"`V,6 FD,*,;

e) 4FH@V,>4b BD4D@*>ZN D,FJDF@& 4:4 JV,D$" BD4D@*>Z< D,FJDF"<".

E:,*J,H @H<,H4H\, RH@ & B@*BJ>8H"N c 4 d D,R\ 4*,H @ D"FN@*"N, 8@H@DZ<4 >,:\2b BD,>,$D,R\ 4

8@H@DZ, @$ZR>@ >, &8:`R"`HFb & @BD,*,:,>4b JV,D$", N@Hb FJ* 4 <@0,H, ,FH,FH&,>>@, BD4>bH\

D,T,>4, @$ 4N @B:"H, & 8"R,FH&, R"FH4R>@(@ &@2<,V,>4b JV,D$", BD4R4>,>>@(@ & D,2J:\H"H,

JNJ*T,>4b @8DJ0"`V,6 FD,*Z.

c) K"8H@DZ, B@*:,0"V4, 4F8:`R,>4`

13. % F&,H, &ZT,42:@0,>>@(@ &@2>48",H, B@- &4*4<@<J, >,@$N@*4<@FH\ >,F8@:\8@ JB@Db*@R4H\

<,H@*48J. ;Z FR4H",<, RH@ *:b >"R":" 42 @BD,*,:,>4b " @8DJ0"`V,6 FD,*Z" F:,*J,H 4F8:`R4H\

H, ^:,<,>HZ, 8@H@DZ, J0, &N@*bH & 8:"FF4R,F84, @BD,*,:,>4b JV,D$" 8"8 &F, H@, RH@
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BD,*FH"&:b,H F@$@6 L424R,F846 JV,D$, BD4R4>b,<Z6 :4P"< 4:4 4N 2*@D@&\`, >,2"&4F4<@ @H H@(@,
4*,H :4 D,R\ @ BDb<@< JV,D$, 4:4 JV,D$,, b&:b`V,<Fb F:,*FH&4,< &D,*", BD4R4>b,<@(@

@8DJ0"`V,6 FD,*,, B@F8@:\8J ^H4 P,>>@FH4 J0, @ND">b`HFb 8:"FF4R,F8@6 8@>P,BP4,6 &D,*" 4 >,

>J0*"`HFb & *@B@:>4H,:\>@6 @ND">,. 3<,>>@ H"8@6 BJH\ <Z BD,*:"(":4 & F&@,6 FH"H\, 24 &

T,FH@< *@8:"*,, & 8@H@D@6 BD@&@*4:@F\ D"2:4R4, <,0*J JV,D$@<, >">@F4<Z< @8DJ0"`V,6 FD,*,,
4 &D,*@<, 8@H@DZ6 BD4R4>b:Fb & D,2J:\H"H, ^H@(@ :4P"< 4:4 @$X,8H"< & 2"HD"(4&",<@<

(@FJ*"DFH&, 8/. G@H 0, BJH\ $Z: 42$D"> 4 & 9J(">F8@6 8@>&,>P44 1993 (@*", & FH"H\, 2 (7)
8@H@D@6 42 JV,D$", BD4R4>b,<@(@ @8DJ0"`V,6 FD,*,, D"FF<"HD4&",<@(@ & B@*BJ>8H, c, 4F8:`R,>

JV,D$, >">@F4<Z6 042>4 :`*,6, 4 J&,R\b, " H"80, JV,D$ F@$FH&,>>@FH4, 8@H@DZ,

D"FF<"HD4&"`HFb F@@H&,HFH&,>>@ & B@*BJ>8H"N a 4 b.

14. 7D@<, H@(@, ,FH\ H"80, *DJ(4, L"8H@DZ 4:4 ^:,<,>HZ, BD4>"*:,0>@FH\ 8@H@DZN 8

" @8DJ0"`V,6 FD,*," BD,*FH"&:b,HFb F@<>4H,:\>@6, F8"0,<, ^:,<,>H, 8"F"`V46Fb F&@,(@ D@*"

" 8J:\HJD>@6 @8DJ0"`V,6 FD,*Z", 8@H@DZ6 &8:`R",H B"<bH>484 4:4 *DJ(4, P,>>Z, F@@DJ0,>4b

8"8 L@D<Z BD@b&:,>4b 8J:\HJDZ H@(@ 4:4 4>@(@ >"D@*". ;Z >4 & 8@,< F:JR", >, BZH",<Fb

J<":4H\ 2>"R,>4, ^H@(@ ^:,<,>H", BD,*:"("b >, &8:`R"H\ ,(@ & B@>bH4, " @8DJ0"`V,6 FD,*Z" *:b

P,:,6 &@2<,V,>4b JV,D$". ="FH"4&"b >" 4F8:`R,>44 ^H@(@ ^:,<,>H", <Z DJ8@&@*FH&J,<Fb H,<,
RH@ & BD@H4&>@< F:JR", 8@>P,BP4b " @8DJ0"`V,6 FD,*Z" <@0,H D"FT4DbH\Fb *@ $,F8@>,R>@FH4,
B@F8@:\8J & >,, $J*JH BD4&>@F4H\Fb D"2>@D@*>Z, ^:,<,>HZ. 3 N@Hb <Z >, FHD,<4<Fb *"H\ FHD@(@

>"JR>@, @BD,*,:,>4, @8DJ0"`V,6 R,:@&,8" FD,*Z - 4$@ @>@, &@2<@0>@, &@&F, >, FJV,FH&J,H, -
<Z, H,< >, <,>,,, *@:0>Z- H"84 B@BZH"H\Fb >"6H4 8"8@6- H@ @$X,*4>b`V46 8D4H,D46, 8@H@DZ<

<@(:" $Z $ZH\, F8"0,<, ,FH,FH&,>>"b FD,*". %@- &H@DZN, ,FH\, &,D@bH>@, *"0, $@:,,

J$,*4H,:\>Z6, R,< B,D&Z6, "D(J<,>H, FJH\ 8@H@D@(@ F@FH@4H & H@<, RH@ H"84, @$X,8HZ J0,

@ND">b`HFb $:"(@*"Db BD4<,>,>4` @DH@*@8F":\>ZN 8@>P,BP46 JV,D$" 4 B@^H@<J >,H >J0*Z

&8:`R"H\ 4N & B@>bH4, @8DJ0"`V,6 FD,*Z. % :`$@< F:JR", <Z FR4H",<, RH@ FJ*, B,D,* 8@H@DZ<

$J*,H FH@bH\ HDJ*>"b 2"*"R" @P,>4H\ D"2<,D &@2<,V,>4b JV,D$", BD4R4>,>>@(@ 8"8@<J- :4$@
B"<bH>48J, 4<,`V,<J $@:\TJ` 8J:\HJD>J` P,>>@FH\, >, >"6*,H & 8@>P,BP44 JV,D$",
BD4R4>b,<@(@ @8DJ0"`V,6 FD,*,, >48"8@(@ 8D4H,D4b, 8@H@DZ6 B@<@( $Z ,<J FBD"&4H\Fb F ^H@6

2"*"R,6. IV,D$, BD4R4>,>>Z6 H@<J 4:4 4>@<J B"<bH>48J, $J*,H - 4:4 >, $J*,H - b&:bH\Fb

F:,*FH&4,< @BD,*,:,>>@(@ JV,D$", BD4R4>,>>@(@ ,FH,FH&,>>@6 @8DJ0"`V,6 FD,*,, @*>"8@ ^H@H

JV,D$ *@:0,> $ZH\ &@2<,V,> & :`$@< F:JR",, 8"8 H@:\8@ $J*,H *@:0>Z< @$D"2@< JFH">@&:,>"

,(@ BD4R4>".

15. " M"D"8H,D>Z, "FB,8HZ :">*T"LH"" b&:b`HFb F8@D,, " P,>>@FHb<4", >,0,:4 8@<B@>,>H"<4

,FH,FH&,>>@6 @8DJ0"`V,6 FD,*Z, 4 B@^H@<J 4N >, F:,*J,H &8:`R"H\ & @BD,*,:,>4, ^H@6 FD,*Z. 3

N@Hb &,D>@, RH@ R,:@&,8 >, JR"FH&J,H & F@2*">44 H"84N L424R,F84N F&@6FH&, &F, 0, H"84,

N"D"8H,D>Z, BD42>"84 b&:b`HFb & 8"8@6- H@ <,D, @$X,8H"<4 " 8J:\HJD42@&">>Z<4", 4$@

BD4@$D,H"`H P,>>@FH\ :4T\ B@FH@:\8J, B@F8@:\8J H" 4:4 4>"b (DJBB" >"F,:,>4b &8:`R"`H 4N &

F&@6 ^FH,H4R,F846 $"("0. ]H@, F8@D,,, >, 8@<B@>,>HZ @8DJ0"`V,6 FD,*Z, 8"8 &@*" 4:4 B@R&",
" F&@,(@ D@*" P,>>@FH\, @BD,*,:,>>Z6 "FB,8H @8DJ0"`V,6 FD,*Z, 8@H@DZ, *@D@(4 :`*b< 4

8@H@DZ, & BD@H4&>@< F:JR", >, B@*:,0":4 $Z >48"8@6 <,0*J>"D@*>@6 @ND">,. A@^H@<J 4N

4FR,2>@&,>4, @2>"R":@ $Z >,&@FB@:>,>>Z6 JV,D$.

16. QH@ 8"F",HFb 2*@D@&\b :`*,6, H@, B@ >"T,<J <>,>4`, ^H@H ^:,<,>H >4 & 8@,< F:JR", >,

*@:0,> &8:`R"H\Fb & B@>bH4, @8DJ0"`V,6 FD,*Z, " JV,D$, >">,F,>>Z6 2*@D@&\`,
>,B@FD,*FH&,>>@ 4:4 & D,2J:\H"H, JV,D$", BD4R4>,>>@(@ @8DJ0"`V,6 FD,*,, >, *@:0,> FR4H"H\Fb

JV,D$@< @8DJ0"`V,6 FD,*,. C"2J<,,HFb, >, 4F8:`R,>@, RH@ 8"84<- :4$@ 8@>8D,H>Z< F&@6FH&@<

@BD,*,:,>>@6 @8DJ0"`V,6 FD,*Z <@0,H $ZH\ ,, 2*@D@&@, &@2*,6FH&4, >" R,:@&,8" - <4>,D":\>Z6

8/ A/CN.4/428, BD4:@0,>4,, pag. 49.
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4FH@R>48 &@*, B@:,2>ZN *:b 2*@D@&\b, 4:4 F,D>4FH"b (Db2,:,R,$>4P" 4 H. B. % F:JR", ,(@ JHD"HZ

*@:0>" &@2<,V"H\Fb 4<,>>@ ^H" ,(@ LJ>8P4@>":\>"b P,>>@FH\.

2. IV,D$ @8DJ0"`V,6 FD,*,

17. )"&, & B,D&@< BD4$:40,>44, @BD,*,:,>4,, 8@H@D@,, D"2J<,,HFb, >, b&:b,HFb

4FR,DBZ&"`V4<, ^:,<,>H@& @8DJ0"`V,6 FD,*Z, BD@">":424DJ,< H,B,D\ JV,D$, >">@F4<Z6 ^H@6

@8DJ0"`V,6 FD,*,. % ^H@6 F&b24 <Z *@:0>Z 2"*J<"H\Fb >"* *&J<b <@<,>H"<4: &@- B,D&ZN, 8H@

b&:b,HFb FJ$X,8H@<, B@FHD"*"&T4< & D,2J:\H"H, &D,*", >">,F,>>@(@ @8DJ0"`V,6 FD,*,, 4

&@- &H@DZN, & R,< 2"8:`R",HFb ^H@H &D,*.

18. +F:4 (@&@D4H\ @ B@FHD"*"&T,< FJ$X,8H,, H@ JV,D$ - ^H@ &D,*, 8@H@DZ6 >">@F4HFb

8"8@<J- :4$@ :4PJ. G"84< @$D"2@<, JV,D$ &F,(*" >">@F4HFb 8@<J- H@, 8"8@<J- :4$@ :4PJ 4:4
(DJBB, :`*,6; >,&@2<@0>@ BD,*B@:@04H\, RH@ JV,D$ <@0,H FJV,FH&@&"H\ & &"8JJ<,. A@^H@<J

`D4FH"< HDJ*>@ B@>bH\, 8@(*" D,R\ &,*,HFb @$ JV,D$, @8DJ0"`V,6 FD,*, 8"8 H"8@&@6, $J*H@

>":4R4b @HD4P"H,:\>ZN B@F:,*FH&46 *:b @8DJ0"`V,6 FD,*Z *@FH"H@R>@ *:b BD42>">4b L"8H"

`D4*4R,F8@(@ JV,D$", >,2"&4F4<@ @H H@(@, 4<,`HFb :4 :4P" - L424R,F84, 4:4 `D4*4R,F84,, -
8@H@DZ, <@(:4 $Z B@FHD"*"H\ & ^H@6 F&b24. +F:4 0, 8 ^H@<J BD4F@&@8JB4H\ ,V, 4

^8FHD,<4FHF8J` B@24P4` >,8@H@DZN FH@D@>>48@& 2"V4HZ @8DJ0"`V,6 FD,*Z, 8@H@DZ, F8:@>>Z

&4*,H\ & 2"V4H, @8DJ0"`V,6 FD,*Z F"<@P,:\, " $,D,0>@, @H>@T,>4, 8 &4*"< 4 BD4D@*>Z<

D,FJDF"< <@H4&4D@&"H\ 4N " >,BD,N@*bV,6" P,>>@FH\`, >,2"&4F4<@ @H H@(@, 8"8J` P,>>@FH\ @>4

BD,*FH"&:b`H *:b R,:@&,8", H@ &F, ^H@ <@0,H BD4&,FH4 8 BJH">4P, & *">>@< &@BD@F,.

19. EH@4H >,F8@:\8@ B@*D@$>,6 @FH">@&4H\Fb >" B@>bH44 " >,BD,N@*bV,6 P,>>@FH4" @8DJ0"`V,6

FD,*Z, 8@H@D@, >"R4>",H B@>,<>@(J JH&,D0*"H\Fb. % FH"H\, 3 AD@H@8@:" @$ @ND">, @8DJ0"`V,6

FD,*Z 8 )@(@&@DJ @$ !>H"D8H48, (1991) BD42>",HFb " >,BD,N@*bV"b P,>>@FH\ !>H"D8H484, &8:`R"b

B,D&@2*">>@FH\ ,, BD4D@*Z 4 ,, ^FH,H4R,F8J` P,>>@FH\, 4 FH"&4HFb P,:\ @$,FB,R4H\ ,,

@ND">J" 9 /. EN@0"b L@D<J:4D@&8" 4<,,HFb & B,D&@< BJ>8H, BD,"<$J:Z 7@>&,>P44 @

$4@:@(4R,F8@< D"2>@@$D"244: " F@2>"&"b >,BD,N@*bVJ` P,>>@FH\ $4@:@(4R,F8@(@ D"2>@@$D"24b".
E:@&"D\ 3FB">F8@6 8@D@:,&F8@6 "8"*,<44 H@:8J,H F:@&@ " >,BD,N@*bV46" 8"8 " &>JHD,>>46,
FJV,FH&,>>Z6", " "Concise Oxford Dictionary" @BD,*,:b,H F:@&@ "intrinsic" 8"8

"belonging naturally, inherent, essential, esp. intrinsic value" ( &D@0*,>>Z6,
BD4FJV46, F@FH"&:b`V46 FJV>@FH\, & R"FH>@FH4 4FH4>>"b P,>>@FH\). ! & F:@&"D, "Roget’s
International Thesaurus" 8 @BD,*,:,>4b< " &>JHD,>>46" 4 " FJV,FH&,>>Z6" *@$"&:,>@ ,V, 4

" N"D"8H,D>Z6". A@ >"T,<J <>,>4`, 4<,>>@ ^H@ B@F:,*>,, @BD,*,:,>4, @F@$,>>@ H@R>@ B,D,*",H

2>"R,>4, F:@&" " >,BD,N@*bV46" & H@< F<ZF:,, & 8"8@< @>@ JB@HD,$:,>@ & J8"2">>ZN *@8J<,>H"N.
% :`$@< F:JR", B@>bH4b " &>JHD,>>46" 4:4 " FJV,FH&,>>Z6" 4:4 *"0, " BD4FJV46" @H>`*\ >,

@2>"R"`H, RH@ @HD4P"H,:\>Z, B@F:,*FH&4b *:b @8DJ0"`V,6 FD,*Z F"<4 B@ F,$, BD,*FH"&:b`H F@$@6

JV,D$, 8@H@DZ6 >, 4<,,H @H>@T,>4b 8 R,:@&,8J. ="< >, B@>bH>@, 8@<J <@(:" $Z >">,FH4 JV,D$

JHD"H" B,D&@2*">>@FH4 BD4D@*Z 4:4 ^FH,H4R,F8@6 P,>>@FH4 !>H"D8H484, ,F:4 $Z >" B:">,H, >,

FJV,FH&@&":@ R,:@&,R,FH&", 8@H@D@, FB@F@$>@ B@ *@FH@4>FH&J @P,>4H\ 4N.

20. E:,*FH&4b BD4R4>>@6 P,B4, 8"8 BD"&4:@, >, B@*B"*"`H B@* FL,DJ *,6FH&4b BD"&@&@6

F4FH,<Z, B@8" @>4 >, 2"HD"(4&"`H 8"8@,- :4$@ :4P@ & ^H@6 F4FH,<, - & >"T,< F:JR", (@FJ*"DFH&@

4:4 4>@6 <,0*J>"D@*>Z6 FJ$X,8H. % ^H4N F:JR"bN BD"&@ @$ZR>@ 2"V4V",H 4>H,D,FZ

B@FHD"*"&T,(@ 4 BD,*B4FZ&",H &@2<,V,>4, JV,D$". 3<,>>@ & ^H@< F:JR", @HD4P"H,:\>Z,

B@F:,*FH&4b FH">@&bHFb `D4*4R,F84< JV,D$@<. +F:4 2"*J<"H\Fb, H@ JV,D$, BD4R4>b,<Z6

9/ Tratados y documentos internacionales , Recopilación y notas de José
I. Garcia Ghirelli (Buenos Aires, 1992).
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@8DJ0"`V,6 FD,*,, >4R,< >, @H:4R",HFb @H JV,D$", >">@F4<@(@ :4PJ 4:4 4<JV,FH&J H@(@ 4:4

4>@(@ `D4*4R,F8@(@ :4P", 8@H@D@, B@:JR",H BD"&@ >" &@2<,V,>4, JV,D$": ^H@<J FJ$X,8HJ

&ZB:"R4&",HFb 8@<B,>F"P4b, B@F8@:\8J &Z2&">>@, @BD,*,:,>>Z< B@&,*,>4,< 42<,>,>4, &

@8DJ0"`V,6 FD,*, B@D@0*",H *:b >,(@ @HD4P"H,:\>Z, B@F:,*FH&4b, H"8 8"8 @> JHD"R4&",H >,8J`

P,>>@FH\, 8@H@DJ` @$,FB,R4&":" ,<J ^H" @8DJ0"`V"b FD,*". 3>Z<4 F:@&"<4, H@, RH@ >"2Z&"`H

JV,D$@< @8DJ0"`V,6 FD,*, 8"8 H"8@&@6, BD,*FH"&:b,H F@$@6 42<,>,>4, & @8DJ0"`V,6 FD,*,,
F@BDb0,>>@, F B@H,Db<4, >,J*@$FH&"<4 4:4 @HD4P"H,:\>Z<4 RJ&FH&"<4, B@D@0*",<Z<4 J :`*,6, 4

4<,>>@ ^H@H JV,D$, BD4R4>b,<Z6 :`*b<, 4 B@D@0*",H BD"&@&J` 2"V4HJ & &4*, &@2<,V,>4b

JV,D$". % :`$@< F:JR",, 8"8 <Z J0, @H<,R":4 &ZT,, JV,D$ @8DJ0"`V,6 FD,*, 8"8 H"8@&@6

BD,*FH"&:b: $Z F@$@6 JV,D$, BD4R4>b,<Z6 8@::,8H4&>@<J FJ$X,8HJ, >"BD4<,D F@@$V,FH&J, 4 &

:`$@< F:JR", @> $Z: $Z BD,*FH"&:,> (@FJ*"DFH&@<.

21. %ZT,JB@<b>JHZ, P,>>@FH4, JHD"H" 8@H@DZN B@D@0*",H `D4*4R,F846 JV,D$, @$,FB,R4&",H,
8"8 <Z &4*,:4, &@2<@0>@FH\ 4FB@:\2@&">4b @8DJ0"`V,6 FD,*Z, RH@ <@0,H BD4&,FH4 ( " <@0,H 4
>, BD4&,FH4) 8 L"8H4R,F8@<J ,, 4FB@:\2@&">4`; B@- ">(:46F84 ^H@ >"2Z&",HFb "use services" 4

"non-use services". 7"8 <Z J0, &4*,:4 &ZT,, 8 B,D&@6 8"H,(@D44 @H>@F4HFb BD,0*, &F,(@

4FB@:\2@&">4, @8DJ0"`V,6 FD,*Z & 8@<<,DR,F84N 4:4 FB@DH4&>ZN P,:bN, >"BD4<,D *:b

DZ$@:@&FH&", 8@(*" D,R\ 4*,H @ &@*@H@8,, 4:4 @$ 4FB@:\2@&">44 &@*Z *:b @H*ZN" 4 D"2&:,R,>46:
8JB">4b, BD@(J:@8 B@* B"DJF@<, 8"H">4b >" &@*>ZN :Z0"N, @D(">42"P44 F@D,&>@&">46 FB@DH4&>ZN

FJ*@&, 4:4 *:b :`$ZN 4>ZN P,:,6; 4:4 4FB@:\2@&">4, @8DJ0"`V,6 FD,*Z *:b ">":@(4R>ZN P,:,6

& (@D"N, B@8DZHZN 4:4 >, B@8DZHZN F>,(@<. AD4<,D@& H"8@(@ 4FB@:\2@&">4b <@0>@ BD4&,FH4

<>@0,FH&@. 7 *DJ(@6 8"H,(@D44 <@0>@ @H>,FH4, &,D@bH>@, N"D"8H,D>Z, R,DHZ :">*T"LH" 4:4

*"0, H@, RH@ >"2Z&"`H "existence values" ( P,>>@FH4, J8D"T"`V4, FJV,FH&@&">4,), H. ,.
@BD,*,:,>>J` @F@$,>>@FH\ @8DJ0"`V,6 FD,*Z, 2" 8@H@DJ` F@@$V,FH&@ (@H@&@ B:"H4H\ H@:\8@ *:b

H@(@, RH@$Z F@ND">4H\ ,, *:b F,$b 4:4 *:b $J*JV4N B@8@:,>46. E@&,DT,>>@ @R,&4*>@, RH@ &

>,8@H@DZN &4*"N 4FB@:\2@&">4b &@2<,FH4H\ JV,D$ :,(8@: >"BD4<,D, 8@<<,DR,F8@<J :@&J DZ$Z $Z:

$Z >">,F,> JV,D$, ,F:4 $Z & D,2J:\H"H, 2"(Db2>,>4b D,84 4:4 @2,D" FJV,FH&,>>@ F@8D"H4:"F\

B@BJ:bP4b DZ$. % *DJ(4N F:JR"bN JV,D$ >, FH@:\ @R,&4*,> 4 @P,>4H\ ,(@ HDJ*>,,, >"BD4<,D &

F:JR", JHD"HZ <,FH" @H*ZN" 4 D"2&:,R,>46, RH@ &Z2Z&",H J :`*,6 D"2*D"0,>4, 4:4 BD4&@*4H 4N &

J(>,H,>>@, F@FH@b>4,. ?*>"8@ BD4>P4B >,@$N@*4<@FH4 8@<B,>F"P44 JV,D$", 8@H@DZ6 >, &,*,H 8

^8@>@<4R,F84< B@H,Db<, & BD"&, @H>`*\ >, >@&, @ R,< F&4*,H,:\FH&J,H L"8H &F,@$V,(@ BD42>">4b

&@ &>JHD,>>,< *" 4 & <,0*J>"D@*>@< BD"&, >,@$N@*4<@FH4 &ZB:"HZ 8@<B,>F"P44 2" >">,F,>4,

<@D":\>@(@ JV,D$", @P,>4H\ 8@H@DZ6 & *,>,0>@< @H>@T,>44 FH@:\ 0, HDJ*>@, F8@:\ 4

^8@:@(4R,F846 JV,D$.

22. %H@D@, F@@$D"0,>4, 8"F",HFb FJ$X,8H" *,6FH&4b: 8@(@ F:,*J,H FR4H"H\ B@FHD"*"&T4< &

D,2J:\H"H, ^8@:@(4R,F8@(@ JV,D$", ,F:4 JR,FH\, RH@ @8DJ0"`V"b FD,*" >, BD4>"*:,04H >48@<J &

@H*,:\>@FH4, " BD4>"*:,04H FD"2J &F,< 4:4, ,F:4 N@H4H,, &F,<J F@@$V,FH&J. % F@@H&,HFH&44 F

"<,D48">F84<4 2"8@>"<4 (CERCLA 10/, CWA 11 / 4 OPA 12/) " 7@>(D,FF >"*,:4:

>,8@H@DZ, BD"&4H,:\FH&,>>Z, JRD,0*,>4b "*<4>4FHD"H4&>@6 `D4F*48P4,6 & @H>@T,>44 BD4D@*>ZN

D,FJDF@&, *:b H@(@ RH@$Z @>4 &ZB@:>b:4 LJ>8P44 B@B,R4H,:,6 (trustees), @P,>4&":4 JV,D$ 4

B@:JR":4 2" >,(@ 8@<B,>F"P4` ... '@FJ*"DFH&,>>Z6 <">*"H (public trust) @BD,*,:b,HFb &,F\<"

T4D@8@ 8"8 " @N&"HZ&"`V46 " BD4D@*>Z, D,FJDFZ" L,*,D":\>@(@ (@FJ*"DFH&", @H*,:\>ZN TH"H@&,

10/ The Comprehensive Environmental Response, Compensation and Liability Act
1980, 42 U.S.C.A., Sections 9601 et seq .

11/ Clean Water Act 1987, 33 U.S.C.A., Section 1321.

12/ Oil Pollution Act 1990, 33 U.S.C.A., Sections 2701 et seq .

/...
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<,FH>ZN @D(">@& &:"FH4 4:4 4>*,6F84N B:,<,>, >,2"&4F4<@ @H H@(@, b&:b`HFb :4 @>4 4N

F@$FH&,>>@FH\` 4:4 JBD"&:b`HFb 4<4, >"N@*bHFb B@* @B,8@6 (trust), >"N@*bHFb & 4N B@*R4>,>44

4:4 8"84<- :4$@ 4>Z< @$D"2@< 8@>HD@:4DJ`HFb 4<4" ( B,D,&@* >"T) 13 /. % <,0*J>"D@*>@<

B:">, (@FJ*"DFH&@, @8DJ0"`V,6 FD,*, 8@H@D@(@ >">,F,> JV,D$, H"80, b&:b,HFb >"4$@:,,

@R,&4*>Z< FJ$X,8H@< FJ*,$>@(@ D,T,>4b, BD42&">>@(@ @$,FB,R4H\ &@2<,V,>4, JV,D$", 4 ^H@ BD"&@

@>@ <@0,H B,D,*"H\ >,BD"&4H,:\FH&,>>Z< @$V4>>Z< @D(">42"P4b<.

3. %@2<,V,>4, JV,D$"

23. AD,0*, R,< B,D,6H4 8 H,<, &@2<,V,>4b ^8@:@(4R,F8@(@ JV,D$", B@2&@:\H, F*,:"H\

>,$@:\T@, &FHJB:,>4,. % &@BD@F, BD@H4&@BD"&>ZN *,b>46 4*,b &@2<,V,>4b JV,D$" & F@@H&,HFH&44

F BD"&@< :`*,6 @HD"0,>" & 42&,FH>@< D,T,>44 B@ *,:J @ L"$D48, & M@0J&,: JFHD">4H\ &F,

B@F:,*FH&4b BD@H4&@BD"&>@(@ *,b>4b; F@2*"H\ F4HJ"P4`, 8@H@D"b, &,D@bH>,, &F,(@, FJV,FH&@&":"

$Z, ,F:4 $Z >, $Z:@ F@&,DT,>@ ^H@ BD@H4&@BD"&>@, *,b>4,. ]H@ *@FH4(",HFb F B@<@V\` FD,*FH&,
8@H@DZ, F H@R84 2D,>4b BD"&" FR4H"`HFb B@*N@*bV4<4 *:b &@2<,V,>4b JV,D$": D,FH4HJP4b

>"HJD@6, ^8&4&":,>H>"b 8@<B,>F"P4b, F"H4FL"8P4b, ("D">H44 >,*@BJV,>4b B@*@$>ZN *,b>46 &

$J*JV,<, BD4R,< &F, ^H4 FD,*FH&" 4FB@:\2J`HFb & H"84N 8@<$4>"P4bN, 8@H@DZ, B@2&@:b`H

@N&"H4H\ &F, "FB,8HZ JV,D$" 14/. 3>Z<4 F:@&"<4, &@2<,V,>4, JV,D$" BD,*FH"&:b,H F@$@6

@$b2"H,:\FH&@, JFH">"&:4&",<@, & F@@H&,HFH&44 F@ &H@D4R>@6 >@D<@6 8"8 D,2J:\H"H >"DJT,>4b

B,D&4R>@6 >@D<Z, 4 ,(@ F@*,D0">4,, L@D<Z 4 @$X,< @BD,*,:b`HFb <,0*J>"D@*>Z< @$ZR",<, 8"8

^H@ 4 @BD,*,:4: EJ* & F&@,< D,T,>44 B@ *,:J @ L"$D48, & M@0J&, 4 RH@ BZH",HFb & >"FH@bV,,

&D,<b 8@*4L4P4D@&"H\ B@* J<,:Z< DJ8@&@*FH&@< BD@L,FF@D" !D">04@ CJ4F" 7@<4FF4b.

24. % @H:4R4, @H ^H@(@, & F:JR", @H&,HFH&,>>@FH4 sine delicto JV,D$ b&:b,HFb D,2J:\H"H@<

*,6FH&4b, >, 2"BD,V,>>@(@ BD"&@<. 3<,>>@ B@ ^H@6 BD4R4>, 8@<B,>F"P4b @H>@F4HFb 8 B,D&4R>@6

>@D<,: ^H@ >, &@2<,V,>4, JV,D$", BD,*B4FZ&",<@, &H@D4R>@6 >@D<@6 & D,2J:\H"H, >"DJT,>4b

B,D&4R>@(@ @$b2"H,:\FH&", " &ZB:"H", BD,*B4FZ&",<"b F"<@6 B,D&4R>@6 >@D<@6. A@^H@<J @>"

&@&F, >, @$b2"H,:\>@ *@:0>" F@@H&,HFH&@&"H\ &F,< 8D4H,D4b< >@D<Z in integrum restitutio,
JFH">@&:,>>@6 <,0*J>"D@*>Z< @$ZR",< *:b @BD,*,:,>4b @H&,HFH&,>>@FH4 2" BD@H4&@BD"&>@, *,b>4,.
;Z >, FR4H",<, RH@ F:@04:Fb R,H8@ @BD,*,:,>>Z6 <,0*J>"D@*>Z6 @$ZR"6 & @H>@T,>44

F@*,D0">4b, L@D<Z 4 @$X,<" &ZB:"H, BD4R4H"`V4NFb 2" JV,D$ & F:JR", @H&,HFH&,>>@FH4 sine
delicto, @*>"8@ ,FH\ F&4*,H,:\FH&" H@(@, RH@ & ^H@< &@BD@F, &@&F, >, @$b2"H,:\>@

DJ8@&@*FH&J`HFb D,T,>4,< B@ *,:J @ L"$D48, & M@0J&,. =@D<J in integrum restitutio >,

F@$:`*"`H & ^H4N F:JR"bN FH@:\ 0, >,J8@F>4H,:\>@, F8@:\ 4 & F:JR"bN >,2"8@>>ZN *,b>46, @ R,<

F&4*,H,:\FH&J,H L"8HZ FJV,FH&@&">4b B@D@(@& &D,*>ZN B@F:,*FH&46, >40, JD@&>b 8@H@DZN ^H4

B@F:,*FH&4b >, FR4H"`HFb B@BD"&4<Z< JV,D$@<, " H"80, JFH">@&:,>4b & F@@H&,HFH&J`V,6

2"8@>@*"H,:\>@6 4 <,0*J>"D@*>@6 BD"8H48, &,DN>4N BD,*,:@& (ceilings), 8@H@DZN <@0,H

*@FH4("H\ @$X,< &@2<,V,>4b JV,D$". ?$" ^H4 BD,*,:" - >40>46 4 &,DN>46, JFH">"&:4&",<Z, B@

BD"8H4R,F84< F@@$D"0,>4b<, @$D"2J`H 8"H,(@D4` &D,*>ZN B@F:,*FH&46, >, B@*:,0"V4N

8@<B,>F"P44.

13/ %Z*,D084 42 D"$@HZ Richard B. Stewart, Natural Resources Damages ( &ZN@*4H &

1995 (@*J), BD4:@0,>4, 8 Background Paper (Philippe Sand; Ruth Mackenzie and Ruth
Kalastchi), pags . 1 a 2.

14/ ;Z >, &8:`R",< F`*" BD,8D"V,>4, *,bH,:\>@FH4, B@F8@:\8J & F:JR", @H&,HFH&,>>@FH4

sine delicto ^H@(@ B@N@0, >, BD@4FN@*4H 4<,>>@ & F4:J H@(@, RH@ @F>@&>Z< ,, BD42>"8@<

b&:b,HFb H@, RH@ *,bH,:\>@FH\, BD4R4>b`V"b JV,D$, b&:b,HFb 2"8@>>@6 4 BD@*@:0",HFb,
B@F8@:\8J BD@42&@*bHFb F@@H&,HFH&J`V4, 8@<B,>F"P4@>>Z, &ZB:"HZ. 7D@<, H@(@, B@ <>,>4`

7@<4FF44, 8@H@D@, <Z FR4H",< @T4$@R>Z<, BD,8D"V,>4, >, b&:b,HFb R"FH\` &@2<,V,>4b.

/...
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25. G,< >, <,>,,, BD,*FH"&:b,HFb @R,&4*>Z<, RH@ " N@0J&F8@," D,T,>4, F:J04H ,F:4 >,

^H":@>@<, H@ B@ 8D"6>,6 <,D, @D4,>H4D@< H"80, & &@BD@F"N @H&,HFH&,>>@FH4 sine delicto &

F4:J ,(@ D"2J<>@FH4 4 FBD"&,*:4&@FH4. %,D>@, RH@ JV,D$, b&:b`V46Fb F:,*FH&4,< >,2"8@>>@(@

B@&,*,>4b, >">@F4HFb & 4>ZN @$FH@bH,:\FH&"N, >,0,:4 JV,D$, 8@H@DZ6 b&:b,HFb D,2J:\H"H@<

2"8@>>@(@ B@&,*,>4b, 4 RH@ @H ^H@(@ <@0,H 2"&4F,H\ 4 BD"&@&@, D,T,>4, &@BD@F" @$ JV,D$,.
?*>"8@ ^H" 2"&4F4<@FH\ @$JF:@&:,>" BD,0*, &F,(@ BD"8H4R,F84<4 F@@$D"0,>4b<4, >"BD4<,D

D"2<,D@< ("D">H4D@&">>ZN FJ<< & F:JR",, 8@(*" D,R\ 4*,H @ &,DN>,< BD,*,:\>@< JD@&>,, 4:4

L"8H"< H@(@, RH@ F H@R84 2D,>4b B@D@(@&@(@ BD,*,:" &F, <Z b&:b,<Fb & F@&D,<,>>@6 042>4

@*>@&D,<,>>@ 4 4FH@R>48"<4 4 @$X,8H"<4 2"(Db2>,>4b. ?*>"8@ &@BD@F @ H@<, RH@ BD"&@ *@:0>@

$ZH\ >"P,:,>@ >" &@2<,V,>4, &F,(@ BD4R4>,>>@(@ JV,D$" &F,(*", 8@(*" ^H@ &@2<@0>@, >,

B@*:,04H @$FJ0*,>4`. % ^H@< F<ZF:, B@8"2"H,:\>@, RH@ & 8@>&,>P4bN, B@F&bV,>>ZN b*,D>@6

H,<"H48, 4 &@BD@F"< 2"(Db2>,>4b <@DF8@6 FD,*Z >,LH\`, &F,(*" BD,*BD4>4<":4F\ B@BZH84 &Z6H4

2" <"8F4<":\>Z6 BD,*,:\>Z6 JD@&,>\ BJH,< F@2*">4b L@>*@&, P,:\ 8@H@DZN F@FH@4H & @$,FB,R,>44

<"8F4<":\>@ B@:>@(@ &@2<,V,>4b JV,D$" & F:JR"bN, 8@(*" 8@<B,>F"P4@>>Z, &ZB:"HZ <@(JH

@8"2"H\Fb @R,>\ $@:\T4<4.

26. A@N@0,, RH@ & 8@>&,>P4bN @ (D"0*">F8@6 @H&,HFH&,>>@FH4 @$@6*,> FH@D@>@6 &@BD@F @

>,8@H@DZN L@D<"N &@2<,V,>4b, H"84N, & R"FH>@FH4, 8"8 restitutio naturalis, 4 &F, &>4<">4,

F@FD,*@H@R,>@ 4F8:`R4H,:\>@ >" JFH">@&:,>44 @$X,<" *,>,0>@(@ &@2>"(D"0*,>4b 8"8 @F>@&>@6

L@D<Z 8@<B,>F"P44. ?*>"8@ & F:JR", ^8@:@(4R,F8@(@ JV,D$" >"4$@:,, D"FBD@FHD">,>>@6 L@D<@6

8@<B,>F"P44 b&:b,HFb >,RH@ B@N@0,, >" restitutio naturalis, @8"2Z&",<J` BJH,<

&@FFH">@&:,>4b B@&D,0*,>>ZN ^:,<,>H@& @8DJ0"`V,6 FD,*Z, 8@(*", >"BD4<,D, & ^8@F4FH,<J

BD4&>@FbH @F@$4 F@8D"H4&T,(@Fb 4:4 J>4RH@0,>>@(@ &4*", 8@H@DZ6 @*>"8@ <@0>@ &@FB@:>4H\

$:"(@*"Db >":4R4` *@FH"H@R>@(@ 8@:4R,FH&" H"84N @F@$,6 & *DJ(@< <,FH,. O,:\ 0, ^8&4&":,>H>@6

8@<B,>F"P44 F@FH@4H, >"BD@H4&, BD,0*, &F,(@ & H@<, RH@$Z & F:JR", B@:>@(@ J>4RH@0,>4b

8"8@(@- H@ 8@<B@>,>H" 2"<,FH4H\ ,(@ ^8&4&":,>H>Z< 8@<B@>,>H@< 4 H@:\8@ 8@(*" ^H@ >,

BD,*FH"&:b,HFb &@2<@0>Z< - & &ZB:"H, *,>,0>@6 8@<B,>F"P44. 7"8 F:,*J,H 42 D,T,>46 B@ *,:"<

& F@@H&,HFH&44 F CERCLA, CWA4 OPA & E@,*4>,>>ZN SH"H"N *,>,0>J` 8@<B,>F"P4` >"*:,04H

&ZB:"R4&"H\ H"80, & H,N F:JR"bN, 8@(*" BD@4FN@*4H ,FH,FH&,>>Z6 BD@P,FF &@FFH">@&:,>4b

@BD,*,:,>>@(@ 8@<B@>,>H", BD4R,< & H,R,>4, &D,<,>4, 8@H@D@, HD,$J,HFb *:b B@:>@(@ ,(@

&@FFH">@&:,>4b 15/.

27. % ^H@< &@BD@F, BD4$,("`H, 8"8 BD"&4:@, 8 8@<B,>F"P44 4:4 &@FFH">@&:,>4` B@&D,0*,>>ZN

4:4 J>4RH@0,>>ZN D,FJDF@&. 3 ^H@ :@(4R>@, B@F8@:\8J F"<@, (:"&>@, 2*,F\ - &@FFH">@&4H\ statu
quo ante: & BD4>P4B, ^8@:@(4R,F84, P,>>@FH4 BD,&":4DJ`H >"* P,>>@FHb<4 ^8@>@<4R,F84<4,
BD4R,< >"FH@:\8@, RH@ & @H:4R4, @H *DJ(4N FL,D & >,8@H@DZN &>JHD,>>4N 2"8@>"N 8@>8D,H>@

@(@&"D4&",HFb, RH@ FD,*FH&" *:b &@2<,V,>4b J$ZH8@&, 8@H@DZ, & >,8@H@DZN F:JR"bN <@(JH

&ZB:"R4&"H\Fb B@FHD"*"&T4<, *@:0>Z 4FB@:\2@&"H\Fb H"80, *:b ^8@:@(4R,F84N P,:,6 16/.

15/ " %@- &H@DZN, *"0, & F:JR", @FJV,FH&:,>4b <,D@BD4bH46 B@ &@FFH">@&:,>4` B@B,R4H,:4

<@(JH @BD,*,:4H\ @$X,< 4 *@$4&"H\Fb &@2<,V,>4b JV,D$" 2" &D,<,>>Z, B@H,D4 D,FJDF>@6

FH@4<@FH4 ..."(Background paper 4 BD4:@0,>4,, op. cit., p. 11).

16/ E<. Véase R. Stewart, op. cit., pag. 4: "CERCLA HD,$J,H @H B@B,R4H,:,6

4FB@:\2@&"H\ &F, FD,*FH&", &ZB:"R4&",<Z, *:b &@2<,V,>4b J$ZH8@&, B@<4<@ D"FN@*@&, F&b2">>ZN

F @P,>8@6 FH@4<@FH4 B@ 4N &@FFH">@&:,>4`, >" P,:4 " &@FFH">@&:,>4b, 2"<,V,>4b 4:4

BD4@$D,H,>4b ^8&4&":,>H>ZN " B@&D,0*,>>ZN 4:4 J>4RH@0,>>ZN BD4D@*>ZN D,FJDF@&"; CWA
BD,*JF<"HD4&",H &@2<@0>@FH\ 8@<B,>F"P44 " FH@4<@FH4 4:4 D"FN@*@& ... B@ &@FFH">@&:,>4` 4:4

2"<,V,>4` B@&D,0*,>>ZN 4:4 J>4RH@0,>>ZN BD4D@*>ZN D,FJDF@&". OPA H"80, HD,$J,H, RH@$Z

( BD@*@:0,>4,...)

/...
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C"FN@*Z B@ &@FFH">@&:,>4` 4:4 &@FB@:>,>4` ^:,<,>H@& @8DJ0"`V,6 FD,*Z *"`H *@FH"H@R>@ &,D>@,

BD,*FH"&:,>4, @ P,>>@FH4 B@H,D\. =@ 4>@(*" 4 >,H, >"BD4<,D, 8@(*" D"FN@*Z, @F@$,>>@ B@

&@FFH">@&:,>4`, F:4T8@< &,:484 B@ FD"&>,>4` F BD"8H4R,F8@6 P,>>@FH\` B@&D,0*,>>ZN D,FJDF@&.
]H@ B@*H&,D0*",H <ZF:\ @ H@<, RH@ ^8@:@(4R,F84, F@@$D"0,>4b JHD"R4&"`H F&@6 BD4@D4H,H :4T\

8@(*" D,R\ 4*,H @ >,@BD"&*">>@ $@:\T4N D"FN@*"N. % @H:4R4, @H ^H@(@ 4>@(*" :,(R, &@FB@:>4H\

H@H 4:4 4>@6 D,FJDF, F8"0,<, &>@&\ &>,*D4H\ & 8"8J`- H@ ^8@F4FH,<J @BD,*,:,>>Z6 &4* DZ$ 4:4
*DJ(4N 04&@H>ZN, 2"4<FH&@&"& ,(@ & *DJ(@< <,FH,, 8@H@DZ6 4FR,2 4:4 R4F:,>>@FH\ 8@H@D@(@

F@8D"H4:"F\ & D,2J:\H"H, 4>P4*,>H".

28. G"84< @$D"2@<, &@FFH">@&:,>4, 4:4 &@FB@:>,>4, b&:b`HFb >"4:JRT,6 L@D<@6 &@2<,V,>4b

J$ZH8@&. ?*>"8@ <@0,H F:JR4H\Fb, RH@ 4*,>H4R>@, &@FFH">@&:,>4, @8"0,HFb >,&@2<@0>Z< 4 &

^H@< F:JR", $@:,, F@&D,<,>>Z, H,>*,>P44 *@BJF8"`H &@2<@0>@FH\ &>,*D,>4b >@&ZN ^8&4&":,>H>ZN

^:,<,>H@&. % B@*(@H@&:,>>@< 7@<4FF4,6 +&D@B,6F84N F@@$V,FH& *@8J<,>H, B@* >"2&">4,< "Green
Paper on Liability for Environmental Damage" & ^H@6 F&b24 (@&@D4HFb: " 3*,>H4R>@,
&@FFH">@&:,>4, <@0,H @8"2"H\Fb, D"2J<,,HFb, >,&@2<@0>Z<. 3FR,2>J&T4, @F@$4 >, 2"<,FH4H\.
I*":4H\ 2"(Db2>4H,:4 "H<@FL,DZ 4:4 &@*Z HDJ*>@. ?*>"8@ & ^8@:@(4R,F8@< B:">, >,@$N@*4<@

FHD,<4H\Fb 8 H@<J, RH@$Z @R4FH4H\ 4 &@FFH">@&4H\ @8DJ0"`VJ` FD,*J, *@&,*b ,, *@ F@FH@b>4b,
,F:4 4 >, 4*,>H4R>@(@ H@<J, 8@H@D@, FJV,FH&@&":@ *@ >">,F,>4b ,6 JV,D$", H@ B@ 8D"6>,6 <,D,

*@ F@FH@b>4b, 8@H@D@, @$,FB,R4&":@ $Z &ZB@:>,>4, ,` >,@$N@*4<ZN >,42<,>>ZN LJ>8P46 [...].
)"0, ,F:4 &@FFH">@&:,>4, 4:4 @R4FH8" &@2<@0>Z F BD"8H4R,F8@6 H@R84 2D,>4b, @>4 <@(JH

@8"2"H\Fb >,&Z(@*>Z<4 F H@R84 2D,>4b ^8@>@<4R,F8@6. C"FFR4HZ&"H\ >" &@FFH">@&:,>4,

@8DJ0"`V,6 FD,*Z *@ ,, *,&FH&,>>@(@ F@FH@b>4b >, BD4N@*4HFb, ,F:4 :`*4 &2"4<@*,6FH&@&":4 F

>,` >" BD@Hb0,>44 042>4 P,:ZN B@8@:,>46. #@:,, H@(@, &@FFH">@&:,>4, @8DJ0"`V,6 FD,*Z *@

F@FH@b>4b, & 8@H@D@< @>" >"N@*4:"F\ *@ H@(@, 8"8 ,6 $Z: >">,F,> JV,D$, <@0,H $ZH\ F@BDb0,>@

F D"FN@*"<4, >,F@D"2<,D>Z<4 F 0,:",<Z<4 D,2J:\H"H"<4. % H"8@< F:JR", <@0>@ JH&,D0*"H\, RH@

2">4<"H\Fb &@FFH">@&:,>4,< F:,*J,H :4T\ & H@6 <,D,, & 8"8@6 B@2&@:b`H F@@$D"0,>4b

D,>H"$,:\>@FH4. AD4 BD4>bH44 D,T,>46 & H"84N F4HJ"P4bN >,@$N@*4<@ &2&,F4H\ &F, " 2"" 4

" BD@H4&" 4 F@B@FH"&4H\ ^8@>@<4R,F84, 4 ^8@:@(4R,F84, P,>>@FH4" 17 /. % JB@<4>"&T,6Fb

&ZT, 9J(">F8@6 8@>&,>P44 ( FH"H\b 2, BJ>8H 8) " <,DZ B@ &@FB@:>,>4`" @BD,*,:b`HFb 8"8

" :`$Z, D"2J<>Z, <,DZ, >"BD"&:,>>Z, >" &@FB@:>,>4, 4:4 &@FFH">@&:,>4, B@&D,0*,>>ZN 4:4

J>4RH@0,>>ZN 8@<B@>,>H@& @8DJ0"`V,6 FD,*Z 4:4 &>,*D,>4,, 8@(*" ^H@ BD,*FH"&:b,HFb

D"2J<>Z<, & @8DJ0"`VJ` FD,*J ^8&4&":,>H>ZN 8@<B@>,>H@&. %@BD@F @ H@<, 8H@ $J*,H >"*,:,>

BD"&@< BD4>4<"H\ H"84, <,DZ, <@0,H @BD,*,:bH\ &>JHD,>>,, 2"8@>@*"H,:\FH&@". ?*>4< 42

&"D4">H@& <@0,H $ZH\ &@2<@0>@FH\ BD4>bH4b J8"2">>ZN <,D :`$Z< :4P@< 4 &@2<,V,>4b D"FN@*@&

BD4 JF:@&44 D"2J<>@FH4 H"84N <,D.

29. )":\T, ^H@(@ 8@>&,>P44 & D,T,>44 *">>@(@ &@BD@F", 8"8 BD"&4:@, >, 4*JH,
H. ,. @FH">"&:4&"`HFb >" &@2<,V,>44 D"FN@*@&, F&b2">>ZN F <,D"<4 B@ &@FFH">@&:,>4` 4:4

&@FB@:>,>4`, J0, BD4>bHZ<4 4:4 8@H@DZ, *@:0>Z $ZH\ BD4>bHZ, 4 & ^H@< F:JR", FD,*FH&",
BD,*>"2>"R,>>Z, *:b &@2<,V,>4b J$ZH8@&, 4*JH >" L4>">F4D@&">4, F@@H&,HFH&J`V4N <,D@BD4bH46.
! RH@ 0, BD@4FN@*4H & F:JR"bN, 8@(*" &@FFH">@&:,>4, >,&@2<@0>@ 4:4 8@(*" D"FN@*Z B@

&@FFH">@&:,>4` BD,&ZT"`H D"2J<>Z, BD,*,:Z? % >"T,< &@F\<@< *@8:"*, <Z BD4&,:4 F:,*J`V,,

&ZF8"2Z&">4, BD@L,FF@D" C,FH" & F&b24 F " *,:@< ]8F@>- %":\*,F": " A@F8@:\8J @R4FH4H\ & ^H@<

F:JR", 2"(Db2>,>>@, >,LH\` *>@ 1":4&" !:bF84 @8"2":@F\ L"8H4R,F84 >,&@2<@0>Z<, 8@DB@D"P4b

16/(... BD@*@:0,>4,)
B@:JR,>>Z, & 8"R,FH&, 8@<B,>F"P44 FD,*FH&" D"FN@*@&":4F\ >" " &@FFH">@&:,>4,, D,"$4:4H"P4`,
2"<,V,>4, 4:4 BD4@$D,H,>4, D,FJDF@&, ^8&4&":,>H>ZN " B@&D,0*,>>Z< BD4D@*>Z< D,FJDF"<".

17/ COM (93) 47, pag. 32, párr. 5.2.

/...
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" ]8F@>" F^8@>@<4:" >" *">>Z6 <@<,>H >" D"FN@*"N B@ @R4FH8,. ]H@, B@- &4*4<@<J,
>,FBD"&,*:4&@. % F@@H&,HFH&44 F CJ8@&@*bV4<4 BD4>P4B"<4 2"(Db2>4H,:b <@0>@ $Z:@ $Z,
&,D@bH>@, @$b2"H\ @$,FB,R4H\ ^8&4&":,>H>J` 8@<B,>F"P4`, >"BD4<,D BJH,< 2"<,>Z DZ$>ZN 2"B"F@&

4:4 BJH,< F@2*">4b BD4D@*>@(@ B"D8"" 18 /. ="B@<>4<, RH@ & >"T,< F@$FH&,>>@< BD@,8H,

FH"H\4 24 BD,*JF<@HD,>" &,D@bH>@FH\ &@2>48>@&,>4b H"8@6 F4HJ"P44 & H@< <,FH,, (*, (@&@D4HFb,
RH@ & F:JR", >,&@2<@0>@FH4 B@:>@FH\` &@FFH">@&4H\ F@FH@b>4, @8DJ0"`V,6 FD,*Z ( H. ,. statu
quo ante), FH@D@>Z <@(JH *@(@&@D4H\Fb @ H"8@6 8@<B,>F"P44, *,>,0>@6 4:4 4>@6, F@ FH@D@>Z

(@FJ*"DFH&"- 4FH@R>48", 8@H@D"b &@2<,FH4:" $Z BD4R4>,>>Z6 JV,D$".

30. % 7C?;C! BD4>bH@ B@N@0,, D,T,>4,, B@F8@:\8J & ,, FH"H\, 8 (2) (a) BD,*JF<@HD,>"

@H&,HFH&,>>@FH\ sine delicto @B,D"H@D" " 2" JV,D$ ">H"D8H4R,F8@6 @8DJ0"`V,6 FD,*, 4:4
2"&4FbV4< @H >,, 4:4 F&b2">>Z< F >,6 ^8@F4FH,<"< & D,2J:\H"H, ,(@ *,bH,:\>@FH4 & @H>@T,>44

">H"D8H4R,F84N BD4D@*>ZN D,FJDF@&, &8:`R"b &ZB:"HJ 8@<B,>F"P44 2" J$ZH84 & F:JR",, 8@(*"

statu quo ante >, &@FFH">"&:4&",HFb". %"0>@, RH@$Z & F:JR", &ZB:"HZ 8@<B,>F"P44 FJ*

B@FH">@&4:, RH@ F@@H&,HFH&J`V4, FJ<<Z *@:0>Z $ZH\ 42D"FN@*@&">Z >" P,:4 @8DJ0"`V,6 FD,*Z.

31. % @H:4R4, @H ^H@(@ L@>*, JRD,0*",<Z6 & F@@H&,HFH&44 F ;,0*J>"D@*>@6 8@>&,>P4,6

1969 (@*" @ (D"0*">F8@6 @H&,HFH&,>>@FH4 2" JV,D$ @H 2"(Db2>,>4b >,LH\`, 2">b: @(D">4R4H,:\>J`

B@24P4`. K@>* &@2<,V",H JV,D$ & F:JR", 2"(Db2>,>4b, 8@H@D@, BD@4FN@*4H 2" BD,*,:"<4 FJ*>". %

F&b24 F B,D&Z< 4F8@<, 8@H@DZ6 $Z: BD,*Xb&:,> B@F:, H@(@, 8"8 27 L,&D":b 1979 (@*"

>,B@*":,8J @H (@D@*" %,>HFB4:F, $Z&T46 E@&,HF846 E@`2, 2"H@>J:@ FJ*>@ " !>H@>4@ 'D"<T4",
&@2>48 &@BD@F @ H@<, &8:`R",H :4 ^H@ @BD,*,:,>4, JV,D$, >">@F4<Z6 @8DJ0"`V,6 FD,*,, 4:4

JV,D$ BD4D@*>Z< D,FJDF"<, >" R,< >"FH"4&":4 EEEC 4 *DJ(4, FHD">Z. % F&@,< @H&,H, F@$D">4,

L@>*" ( D,T,>4, 3 2" 1980 (@*) B@FH">@&4:@, RH@ " @P,>8" @$X,<" &@2<,V,>4b JV,D$",
B@*:,0"V,(@ &ZB:"H, L@>*@< [ 7@>&,>P44], >, <@0,H BD@42&@*4H\Fb BJH,< "$FHD"8H>ZN B@*FR,H@&

JV,D$", 4FR4F:b,<@(@ >" @F>@&, H,@D,H4R,F84N <@*,:,6" 19 /. % F:JR",, BD@4FT,*T,< B@20,

F (D,R,F84< H">8,D@< " A"H<@F", 8@H@DZ6 B@H,DB,: "&"D4` J $,D,(@& 7":"$D44 & 1985 (@*J, L@>*

&>"R":, @H&,D( 4F8 4H":\b>F8@(@ BD"&4H,:\FH&" 42- 2" @HFJHFH&4b *@8J<,>H"P44 @ N"D"8H,D,
BD4R4>,>>@(@ JV,D$" 4:4 F@@$D"0,>4bN, >" @F>@&, 8@H@DZN $Z:" 4FR4F:,>" 4FHD,$Z&",<"b FJ<<".
G@(*" 4H":\b>F8@, BD"&4H,:\FH&@ @$D"H4:@F\ & 4H":\b>F84, FJ*Z. EJ* B,D&@6 4>FH">P44 @H&,D( ^H@H

4F8, @*>"8@ "B,::bP4@>>Z6 FJ* BD4>b: *,:@ 8 D"FF<@HD,>4`. % 1989 (@*J "B,::bP4@>>Z6 FJ*

;,FF4>Z B@FH">@&4:, RH@ 7@>&,>P4b &8:`R":" JV,D$ @8DJ0"`V,6 FD,*,, 8@H@DZ6 @BD,*,:b:Fb

8"8 " &F,, RH@ 42<,>b,H, JNJ*T",H 4:4 D"2DJT",H @8DJ0"`VJ` FD,*J B@:>@FH\` 4:4 R"FH4R>@".
EJ*, & R"FH>@FH4, @BD,*,:4:, RH@:

" ?8DJ0"`VJ` FD,*J F:,*J,H D"FF<"HD4&"H\ 8"8 >,*,:4<@, *@FH@b>4,, @H:4R>@, @H

^:,<,>H@&, b&:b`V4NFb R"FH\` @8DJ0"`V,6 FD,*Z ( H,DD4H@D44, H,DD4H@D4":\>ZN &@*,
B:b0,6, DZ$>ZN 2"B"F@& 4 H. *.). AD"&@ >" @8DJ0"`VJ` FD,*J BD4>"*:,04H (@FJ*"DFH&J

8"8 BD,*FH"&4H,:` 4>H,D,F@& 8@::,8H4&>ZN F@@$V,FH&. IV,D$, BD4R4>b,<Z6 @8DJ0"`V,6

18/ Alfred Rest, "New Tendencies in Environmental Responsibility/Liability
Law: the Work of the UN/ECE Task Force on Responsibility and Liability Regarding
Transboundary Water Pollution", Environmental Policy and Law 21 (3-4): 135 (1991),
pág. 137.

19/ Sands, Mackenzie y Kalatschi, op. cit., pag. 45. E:,*J,H @H<,H4H\, RH@ EEEC

B@*FR4H": JV,D$, 4FB@:\2@&"& F ^H@6 P,:\` "$FHD"8H>J` <@*,:\. E<. H"80, FH"H\` 7:"DZ

;"LL,6 "The Compensation for Ecological Damage in the ’Patmos’ Case" & Francesco
Francioni y Tullio Scovazzi, International Responsibility for Environmental Harm,
cap. XVI, págs. 381-394.
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FD,*,, J<":b,H 2>"R,>4, >,<"H,D4":\>ZN P,>>@FH,6, FJ0",H &@2<@0>@FH\ 4FB@:\2@&">4b

@8DJ0"`V,6 FD,*Z. ]H@H JV,D$ <@0,H $ZH\ 8@<B,>F4D@&"> >" FBD"&,*:4&@6 @F>@&,,
@BD,*,:4H\ 8@H@DJ` <@0,H FJ*, DJ8@&@*FH&JbF\ <>,>4,< ^8FB,DH@& ... ?BD,*,:,>4, " JV,D$"
@H 2"(Db2>,>4b", F@*,D0"V,(@Fb & FH"H\, I (6), BD,*FH"&:b,HFb *@FH"H@R>@ T4D@84<, RH@$Z

&8:`R"H\ & F,$b JV,D$ @8DJ0"`V,6 FD,*,, @ 8@H@D@< (@&@D4HFb &ZT," 20 /.

32. %F, 8@>&,>P44, 8"F"`V4,Fb &@BD@F" @H&,HFH&,>>@FH4, &8:`R"`H & @BD,*,:,>4, &D,*" H"80,

FH@4<@FH\ BD,*JBD,*4H,:\>ZN <,D 4 :`$@6 JV,D$ 4:4 B@H,D4, F@BDb0,>>Z, F ^H4<4 <,D"<4. %

>4N 4*,H D,R\ @ BD,*JBD,*4H,:\>ZN <,D"N, BD4>4<",<ZN B@F:, "&"D44 *:b J<,>\T,>4b 4:4

BD,*@H&D"V,>4b 4N B@F:,*FH&46. %@ &F,N 8@>&,>P4bN ^H4 <,DZ @BD,*,:b`HFb 8"8 " :`$Z, D"2J<>Z,
<,DZ, BD,*BD4>bHZ, :`$Z< :4P@< B@F:, H@(@, 8"8 BD@42@T,: 4>P4*,>H, *:b BD,*@H&D"V,>4b 4:4

J<,>\T,>4b JV,D$" @H 2"(Db2>,>4b". +F:4 7@<4FF4b BD,*B@R4H",H 4FB@:\2@&"H\ *:b @$@2>"R,>4b

H"84N <,D ex post &<,FH@ F:@&" " BD,*JBD,*4H,:\>Z," 4>@, &ZD"0,>4,, @>", &@2<@0>@,
F@(:"F4HFb F &ZD"0,>4,< " @H&,H>Z, <,DZ", 8"8 ^H@ BD,*:"(",HFb & >"T,< *,FbH@< *@8:"*,. %

BD4>P4B, EB,P4":\>Z6 *@8:"*R48 F8:@>b,HFb 8 H@<J, RH@$Z >"2&"H\ 4N " BD,*JBD,*4H,:\>Z<4",
8"8 ^H@ *,:",HFb &@ &F,N *@8J<,>H"N, 4 *"H\ F@@H&,HFH&J`V,, B@bF>,>4, :4$@ & F"<@< H,8FH,,
:4$@ & 8@<<,>H"D44 8 >,<J.

33. A@BD"&8", &>,F,>>"b & 1992 (@*J & ;,0*J>"D@*>J` 8@>&,>P4` @ (D"0*">F8@6

@H&,HFH&,>>@FH4 2" JV,D$ @H 2"(Db2>,>4b >,LH\`, B@- &4*4<@<J, &8:`R",H & R4F:@ <,D, D"FN@*Z

B@ 8@H@DZ< b&:b`HFb B@F4:\>Z<4, H"80, BD,*JBD,*4H,:\>Z, <,DZ ex ante, H. ,. <,DZ,
BD4>4<",<Z, *@ :`$@6 JH,R84 >,LH4 &@ &F,N F:JR"bN, 8@(*" FJV,FH&J,H F,D\,2>"b 4 >,42$,0>"b

@B"F>@FH\ BD4R4>,>4b JV,D$" & D,2J:\H"H, 2"(Db2>,>4b. AD,*FH"&:b,HFb, @*>"8@, RH@ D,R\ 4*,H @

&@2<,V,>44 & H,N F:JR"bN, 8@(*", >"BD4<,D, B@FHD"*"&T,, (@FJ*"DFH&@ 4:4 8"84,- H@ :4P" &
B@FHD"*"&T,< (@FJ*"DFH&, &Z>J0*,>Z BD4>4<"H\ @BD,*,:,>>Z, 2"V4H>Z, <,DZ 4<,>>@ &&4*J

>,^LL,8H4&>@FH4 BD,*JBD,*4H,:\>ZN <,D ex ante 4:4 &@@$V, 4N >,BD4>bH4b @B,D"H@D@<.

4. ?P,>8" JV,D$", >">,F,>>@(@ @8DJ0"`V,6 FD,*,

34. ?P,>8" JV,D$", >">,F,>>@(@ @8DJ0"`V,6 FD,*,, FH"&4H &,F\<" F,D\,2>Z, BD@$:,<Z. E:,*Jb

H,>*,>P44, 2"8:`R"`V,6Fb & H@<, RH@$Z *@$4&"H\Fb &@2<,V,>4b &F,N &4*@& JV,D$", RH@ B@ FJH4

FBD"&,*:4&@, >,8@H@DZ, >"P4@>":\>Z, 2"8@>Z, 8"8 <Z B@H@< J&4*4<, 2"T:4 F:4T8@< *":,8@ F

H@R84 2D,>4b <,H@*@& @P,>84 JV,D$". 7"8 BD,*FH"&:b,HFb, &@FFH">@&:,>4, >, F&b2">@ F

BD@$:,<"<4 @P,>84, 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*" D"FN@*Z B@ &@FFH">@&:,>4` 2>"R4H,:\>@

BD,&ZT"`H D"2J<>Z, BD,*,:Z F H@R84 2D,>4b B@:,2>@FH4 H"8@6 L@D<Z D,FH4HJP44 >"HJD@6. EJ*

*@:0,> @BD,*,:4H\, & 8"84N F:JR"bN H"8@, &@FFH">@&:,>4, BD,&ZT",H D"2J<>Z, BD,*,:Z, 4 *:b

^H@(@ BD@42&,FH4 @P,>8J B@:,2>@6 *,bH,:\>@FH4, 8@H@D"b & D,2J:\H"H, >">,F,>>@(@ @8DJ0"`V,6

FD,*, JV,D$" FH":" &D,<,>>@ >,&@2<@0>@6 4:4 >,&@2<@0>@6 &@@$V,. ;@0,H H"80, F:JR4H\Fb, RH@

&@FFH">@&:,>4, $J*,H >,&@2<@0>Z< 4:4 &@2<@0>Z< :4T\ R"FH4R>@, 8"8 <Z &4*,:4 &ZT,, 4 &

^H@< F:JR", @BbH\ &@2>48>,H BD@$:,<" @P,>84 B@:,2>@6 *,bH,:\>@FH4, 8@H@DJ` >, <@(JH &,FH4

T4D@84, <"FFZ & :4P, (@FJ*"DFH&", & H@6 <,D,, & 8"8@6 &@FFH">@&:,>4, >,&@2<@0>@. 7"8

BD"&4:@, BD@42&,FH4 H"8J` @P,>8J RD,2&ZR"6>@ HDJ*>@.

35. %@BD@F 2"8:`R",HFb & H@<, RH@$Z 2>"H\, *@:0,> :4 8@<B,H,>H>Z6 FJ* F8:@>bH\Fb 8

8@<B,>F"P44 J$ZH8@&, B@**"`V4NFb >,B@FD,*FH&,>>@<J 4FR4F:,>4`, >"BD4<,D 4FR4F:,>4, D"FN@*@&

>" &@FFH">@&:,>4,, 4:4 @> *@:0,> 4FB@:\2@&"H\ "$FHD"8H>Z, H,@D,H4R,F84, <@*,:4 *:b D"FR,H"

B@H,D\, &Z2&">>ZN JV,D$@<, >">,F,>>Z< @8DJ0"`V,6 FD,*,. % ^H@< @H>@T,>44 >@D<Z

<,0*J>"D@*>@(@ BD"&" >,*@FH"H@R>@ D"2D"$@H">Z, H"8 0, 8"8 >,H >"*:,0"V4N >@D< 4 >"

20/ Idem., pág. 46.
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>"P4@>":\>@< JD@&>,. " % E@,*4>,>>ZN SH"H"N &@FFH">@&:,>4, @8DJ0"`V,6 FD,*Z, 8@H@D@6

>">,F,> JV,D$, N"D"8H,D42J,HFb 8"8 " *,bH,:\>@FH\ BD4 @HFJHFH&44 &Fb8@(@ @BZH",
F@BD@&@0*"`V"bFb >,@BD,*,:,>>@FH\` 4 B@:,<48@6" 21 /.

36. !:\H,D>"H4&>Z, <,H@*Z @P,>84 &8:`R"`H & F,$b: @BD,*,:,>4, DZ>@R>@6 P,>Z ^8@:@(4R,F84N

D,FJDF@&; @BD,*,:,>4, ^8@>@<4R,F8@6 FH@4<@FH4 4FB@:\2@&">4b D,FJDF@& @8DJ0"`V,6 FD,*Z

( >"BD4<,D, <,H@*Z @BD,*,:,>4b FH@4<@FH4 :">*T"LH" 4:4 ^FH,H4R,F8@6 P,>>@FH4 hedonic
pricing, @$FJ0*",<Z, >40,); 4:4 JF:@&>Z, <,H@*Z @P,>84, 4FB@:\2J,<Z, *:b H@(@, RH@$Z

@BD,*,:4H\, >"F8@:\8@ (@H@&@ >"F,:,>4, B:"H4H\ 2" $:"(" @8DJ0"`V,6 FD,*Z, H"84,, 8"8 R4FHZ6

&@2*JN 4:4 R4FH"b &@*" 4:4 F@ND">,>4, &Z<4D"`V4N &4*@&. ]H4 BD@$:,<Z @P,>84 &@2>48"`H &

E@,*4>,>>ZN SH"H"N & F&b24 F E+C79! (1980 (@*) 4 ?A! (1990 (@*), B@ B@&@*J 8@<B,H,>P44

@BD,*,:,>>ZN (@FJ*"DFH&,>>ZN @D(">@& @$D"V"H\Fb & FJ* & F&b24 F JV,D$@<, >">@F4<Z<

BD4D@*>Z< D,FJDF"< & D,2J:\H"H, &>,F,>4b @B"F>ZN &,V,FH& 4 D"2:4&">4b >,LH4. A@F8@:\8J

DZ>@R>@6 P,>Z <@0,H >, $ZH\ 4:4 @>" <@0,H >, @HD"0"H\ *,6FH&4H,:\>J` P,>>@FH\ D,FJDF@&,
>"BD4<,D & F:JR", &4*@&, >"N@*bV4NFb B@* J(D@2@6 &Z<4D">4b, >,8@H@DZ, ^8@>@<4FHZ BZH":4F\

D"FFR4H"H\ FH@4<@FH\ 4FB@:\2@&">4b >,8@H@DZN (@FJ*"DFH&,>>ZN BD4D@*>ZN D,FJDF@& ( H. ,.
FH@4<@FH\, @F>@&">>J` >" *,6FH&4H,:\>@< 4FB@:\2@&">44 H@(@ 4:4 4>@(@ D,FJDF", >"BD4<,D

DZ$>@(@ BD@<ZF:") 4FN@*b 42 FH@4<@FH4 B,D,*&40,>4b 4:4 ^FH,H4R,F8@6 P,>>@FH4. QH@ 8"F",HFb

<,H@*@& @BD,*,:,>4b FH@4<@FH4 B,D,*&40,>4b, H@ D"FR,HZ FHD@bHFb >" @F>@&, D"FN@*@&, 8@H@DZ,

>,FJH 4>*4&4*Z BD4 B,D,*&40,>44 4 4FB@:\2@&">44 D,FJDF@&. ;,H@*Z @BD,*,:,>4b ^FH,H4R,F8@6

P,>>@FH4 B@*D"2J<,&"`H DZ>@R>J` FH@4<@FH\ B:`F R"FH>J` F@$FH&,>>@FH\, BD,*FH"&:b`VJ`

@BD,*,:,>>J` BD"8H4R,F8J` P,>>@FH\ (amenities) 4 >"BD"&:,>Z >" H@, RH@$Z B,D,&,FH4 *">>Z,

P,>>@FH4 >" (@FJ*"DFH&,>>Z, D,FJDFZ B@ F@B@FH"&4<@6 FH@4<@FH4. ):b P,>>@FH,6, 8@H@DZ, >,

4FB@:\2J`HFb, >"BD4<,D FH@4<@FH\, 8@H@DJ` 4>*4&4* (@H@& @B:"H4H\ & P,:bN F@ND">,>4b

4FR,2"`V,(@ &4*", N@Hb @>, <@0,H, >48@(*" ,(@ 4 >, &4*,:, D"2D"$@H">" <,H@*@:@(4b JF:@&>@6

@P,>84 ( ;I?), B@ 8@H@D@6 FH@4<@FH\ @BD,*,:b,HFb &@BD@F@<, F8@:\8@ :`*4 (@H@&Z B:"H4H\,
>"BD4<,D, R,D,2 J&,:4R,>4, >":@(@&, *:b H@(@, RH@$Z >, *@BJFH4H\ >">,F,>4b JV,D$" H@<J 4:4

4>@<J BD4D@*>@<J D,FJDFJ. G,, 8H@ 8D4H48J,H ;I?, JH&,D0*"`H, RH@ >,:\2b B@:"("H\Fb >"

<,H@*, 8@H@DZ6 >, @HD"0",H D,":\>@(@ ^8@>@<4R,F8@(@ B@&,*,>4b 4 8@H@DZ6 *",H 2"&ZT,>>J`

FH@4<@FH\ 22/. '@&@D4:@F\ H"80,, RH@ FH@4<@FH\ D,FJDF@&, 4<,`V4N &"0>@, 2>"R,>4, *:b

&F,(@ @$V,FH&", >,:\2b F&@*4H\ 8 H@<J, RH@ (@H@&" @B:"H4H\ 8"8"b- H@ (DJBB" :`*,6.

37. E JR,H@< HDJ*>@FH,6, 8@H@DZ, &Zb&4:4F\ *@ ^H@(@ BD4 D"FF<@HD,>44 ":\H,D>"H4&>@6 @P,>84,
BD,*FH"&:b,HFb B@>bH>@6 BD@">":424D@&">>"b &ZT, H,>*,>P4b & <,0*J>"D@*>@6 BD"8H48,

@(D">4R4&"H\ &@2<,V,>4, ^8@:@(4R,F8@(@ JV,D$" FH@4<@FH\` &@FFH">@&:,>4b, &@2@$>@&:,>4b

D,FJDF@&, 8@H@DZ< >">,F,> JV,D$ 4:4 8@H@DZ, $Z:4 J>4RH@0,>Z, 4:4 &&,*,>4b ^8&4&":,>H>ZN

D,FJDF@&, ,F:4 FJ* F@RH,H ^H@ D"2J<>Z<. 7@:4R,FH&,>>"b @P,>8" 2"HD"H, B@:JR",<"b B@ ;I?, 8"8

BD,*FH"&:b,HFb, >, 2"F:J04&",H BD"8H4R,F84 >48"8@(@ *@&,D4b 4 &Db* :4 B@*N@*4H *:b H"8@(@

BD@,8H", 8@H@DZ6 BD,H,>*J,H >" H@, RH@$Z FH"H\ (:@$":\>@6 8@>&,>P4,6, 8@(*" FJ*Z *,6FH&J`H &

@$FH">@&8, FH@:\ D"2:4R>@(@ @H>@T,>4b 4 &@FBD44<R4&@FH4 :`*,6 8 @8DJ0"`V,6 FD,*,. ?*>"8@

,F:4 &@FFH">@&:,>4, 4:4 &@2@$>@&:,>4, D,FJDF@& >,&@2<@0>@ 4:4 ^H@H BD@P,FF >,:\2b 2"&,DT4H\ 4

,F:4 *,6FH&4H,:\>@ >">@F4HFb JV,D$ @8DJ0"`V,6 FD,*,, H@, &4*4<@, >,FBD"&,*:4&@ >, B@8DZ&"H\

&@&F, ^H@H JV,D$. %@2<@0>@, F:,*@&":@ $Z BD,*@FH"&4H\ FJ*J @BD,*,:,>>J` F&@$@*J *,6FH&46, F

H,< RH@$Z @> <@( $,FBD4FHD"FH>@ @P,>4H\ >">,F,>>Z6 JV,D$ & *,>,0>@< &ZD"0,>44, 4 ^HJ FJ<<J

<@0>@ $Z:@ $Z 4FB@:\2@&"H\ & ^8@:@(4R,F84N P,:bN & B@FHD"*"&T,< D"6@>,, <@0,H $ZH\, &

21/ R. Stewart, op. cit., pág. 47. %F, FJ0*,>4b B@ ^H@<J &@BD@FJ &2bHZ 42 ^H@6

D"$@HZ.

22/ Ibid, pag. 2.
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8@>FJ:\H"P44 F (@FJ*"DFH&@<, 8@H@D@, BD4R"FH>@ 8 ^H@<J, 4:4 (@FJ*"DFH&,>>Z<4 @D(">42"P4b<4,
>, BD4$,("b 8 H"84< F:@0>Z< ":\H,D>"H4&>Z< <,H@*"<. 3 >"8@>,P, FJ*Z BD4>4<"`H D,T,>4, @

&@2<,V,>44 <@D":\>@(@ JV,D$", RH@ H"80, HDJ*>@ B@**",HFb @P,>8,, 8"8 4 @8DJ0"`V"b FD,*". !

8"8 42<,DbH\ HD,&@(J 4:4 FHD"*">4b?

II. AC+)9!'!+;Y+ K?C;I93C?%73 3 7?;;+=G!C33

38. =40, BD4&@*bHFb BD,*:"(",<Z, L@D<J:4D@&84.

- " IV,D$" @2>"R",H:

a) F<,DH\, H,:,F>Z, B@&D,0*,>4b 4:4 JV,D$, >">@F4<Z6 2*@D@&\` 4:4 L424R,F8@6

>,BD48@F>@&,>>@FH4 :4P;

b) JV,D$, BD4R4>,>>Z6 @$V,<J >"F:,*4` R,:@&,R,FH&", 4 JBJV,>>"b &Z(@*";

c) JV,D$, BD4R4>,>>Z6 @8DJ0"`V,6 FD,*,, &8:`R"b:

i) D"FN@*Z & F&b24 F D"2J<>Z<4 <,D"<4, 8@H@DZ, BD4>bHZ 4:4 8@H@DZ, *@:0>Z $ZH\

BD4>bHZ & P,:bN &@FFH">@&:,>4b 4:4 &@2@$>@&:,>4b BD4D@*>ZN D,FJDF@&, 8@H@DZ<

>">,F,> JV,D$ 4:4 8@H@DZ, $Z:4 J>4RH@0,>Z 4:4, 8@(*" ^H@ BD,*FH"&:b,HFb

D"2J<>Z<, &&,*,>4b ^8&4&":,>H>ZN D,FJDF@& @8DJ0"`V,6 FD,*Z;

ii) D"FN@*Z & F&b24 F BD,&,>H4&>Z<4 <,D"<4 4:4 *@B@:>4H,:\>Z< JV,D$@<, 8@H@DZ6

<@0,H $ZH\ &Z2&"> ^H4<4 <,D"<4;

iii) &@2<,V,>4,, 8@H@D@, <@0,H >"2>"R4H\ FJ*\b & F@@H&,HFH&44 F BD4>P4B"<4 D"&,>FH&" 4

FBD"&,*:4&@FH4, ,F:4 <,DZ J8"2">>Z, & B@*BJ>8H, i >,&@2<@0>Z , >,D"2J<>Z 4:4

>,*@FH"H@R>Z *:b &@FF@2*">4b JF:@&46, BD4,<:,<@ $:4284N 8 F@FH@b>4`, 8@H@D@, $Z:@

*@ ^H@(@. G"8@, &@2<,V,>4, *@:0>@ 4FB@:\2@&"H\Fb & P,:bN J:JRT,>4b F@FH@b>4b

@8DJ0"`V,6 FD,*Z & B@FHD"*"&T,< D"6@>,.

- ?8DJ0"`V"b FD,*" &8:`R",H & F,$b ^8@F4FH,<Z 4 BD4D@*>Z, D,FJDFZ, $4@H4R,F84, 4

"$4@H4R,F84,, H"84,, 8"8 &@2*JN, &@*", 2,<:b, L"J>" 4 L:@D", " H"80, &2"4<@*,6FH&4, ^H4N

L"8H@D@&.

- % BD4>bH44 <,D B@ &@2<,V,>4` ^8@:@(4R,F8@(@ JV,D$" 2"4>H,D,F@&">@ B@FHD"*"&T,,

(@FJ*"DFH&@ 4:4 @D(">42"P44, 8@H@DZ, @>@ >"2>"R4H & F@@H&,HFH&44 F@ F&@4< &>JHD,>>4< BD"&@<.

39. % 8@<<,>H"D44, 8"F"`V,<Fb JV,D$", >">,F,>>@(@ @8DJ0"`V,6 FD,*,, F:,*J,H BD@&@*4H\

D"2:4R4, <,0*J JV,D$@<, BD4R4>,>>Z< F@$FH&,>>@ @8DJ0"`V,6 FD,*,, RH@ BD,*FH"&:b,H F@$@6

JV,D$, >">,F,>>Z6 @$V4>, 4 (*, @H&,HFH&,>>Z< 2" BD4>bH4, <,D

&ZFHJB",H (@FJ*"DFH&@ 4:4 @D(">42"P44, 8@H@DZ, @>@ >"2>"R4H & F@@H&,HFH&44 F@ F&@4< &>JHD,>>4<

BD"&@<, 4 JV,D$@<, 8@H@DZ6 >">@F4HFb @H*,:\>Z< :4P"<, L424R,F84< 4:4 `D4*4R,F84<, &

D,2J:\H"H, JNJ*T,>4b F@FH@b>4b @8DJ0"`V,6 FD,*Z, >"BD4<,D, ,F:4 & D,2J:\H"H, 2"(Db2>,>4b &@*Z

8H@- H@ B@:JR",H @HD"&:,>4, 4 *@:0,> $ZH\ B@<,V,> & $@:\>4PJ 4:4 ,F:4 &2bH\ H4B4R>Z6 F:JR"6,
8@(*" N@2b4> (@FH4>4PZ H,Db,H F&@` 8:4,>HJDJ 42- 2" JNJ*T,>4b F@FH@b>4b FD,*Z & H@< D"6@>,,
(*, >"N@*4HFb ,(@ (@FH4>4P" ( BD@<ZT:,>>Z, &Z$D@FZ, >,BD4bH>Z, 2"B"N4, 2"(Db2>,>>"b &@*" 4

/...



A/CN.4/468
Russian
Page 17

H. *.). % 8@<<,>H"D44 >,@$N@*4<@ @H<,H4H\, RH@ ^H@H B@F:,*>46 &4* JV,D$" @N"D"8H,D42@&"> &

B@*BJ>8H"N a
4 b BJ>8H" 3.

40. 7D@<, H@(@, & 8@<<,>H"D44 8 B@*BJ>8HJ c i) F:,*J,H @H<,H4H\, RH@ & @*>@< 42 2>"R,>46

F:@&@ " D"2J<>Z," & BD4<,>,>44 8 <,D"< B@ &@FFH">@&:,>4` 4 &@2@$>@&:,>4` D,FJDF@& 4:4 B@

&&,*,>4` ^8&4&":,>H" B@*D"2J<,&",H, RH@ D"FN@*Z & F&b24 F ^H4<4 <,D"<4 BD4<,D>@ F@D"2<,D>Z

H@6 B@:\2,, 8@H@DJ` BD4>@FbH ^H4 <,DZ. E<. *,:@ Commonwealth of Puerto Rico contra Zoe
Colocotroni, 8@H@D@, D"FF<"HD4&":@F\ !B,::bP4@>>Z< FJ*@< ES!, First Circuit [628 F.2d
652 (1980)] 4 8"F":@F\ D"2:4&" >,LH4 >" B@$,D,0\, AJ^DH@- C48@ & 1973 (@*J. " )">>@,
>"P4@>":\>@, 2"8@>@*"H,:\FH&@ BD,*JF<"HD4&":@, RH@ L,*,D":\>@, BD"&4H,:\FH&@ 4 TH"HZ

JB@:>@<@R,>Z &@2<,V"H\ B@>,F,>>Z, D"FN@*Z 4:4 42*,D084 ... BD4 &@FFH">@&:,>44 BD4D@*>ZN

D,FJDF@&, 8@H@DZ< >">,F,> JV,D$ 4:4 8@H@DZ, $Z:4 J>4RH@0,>Z & D,2J:\H"H, D"2:4&" >,LH4 4:4

8"8@(@- :4$@ @B"F>@(@ &,V,FH&". % B,D&@< F:JR", @8DJ0>@6 FJ* BD4>b: D,T,>4, @ &@2<,V,>44

JV,D$" >" @F>@&,, & R"FH>@FH4, FH@4<@FH4 2"<,>Z F B@<@V\` :"$@D"H@D44 $4@:@(4R,F84N

4FF:,*@&">46 <4::4@>@& <,:84N <@DF84N @D(">42<@&, J>4RH@0,>>ZN & D,2J:\H"H, D"2:4&".
!B,::bP4@>>Z6 FJ* @H<,>4: D,T,>4, @8DJ0>@(@ FJ*" 4 B@FH">@&4:, RH@ & H"8@< F:JR", JV,D$

*@:0,> @BD,*,:bH\Fb & B,D&J` @R,D,*\ 4FN@*b 42 D"2J<>@6 FH@4<@FH4, >"2>"R,>>@6 FJ&,D,>@< 4:4

BD,*FH"&:b`V4< ,(@ @D(">@< & P,:bN &@FFH">@&:,>4b @8DJ0"`V,6 FD,*Z & B@FHD"*"&T,< D"6@>, *@

F&@,(@ BD,0>,(@ F@FH@b>4b 4:4 $:428@(@, >"F8@:\8@ ^H@ &@2<@0>@, 8 H@<J, RH@ $Z:@ *@ ^H@(@,
H"8, RH@$Z D"FN@*Z $Z:4 BD4<,D>@ F@D"2<,D>Z.

IR4HZ&",<Z, BD4 ^H@< L"8H@DZ *@:0>Z &8:`R"H\ & F,$b H,N>4R,F8J` @FJV,FH&4<@FH\,
&D,*>Z, B@$@R>Z, ^LL,8HZ, F@B@FH"&4<@FH\ F H"8@6 D,(,>,D"P4,6 4:4 *J$:4D@&">4, H"8@6

D,(,>,D"P44, 8"8@6 <@0>@ ,FH,FH&,>>@ @04*"H\, 4 BD4 ^H@< F:,*J,H H"80, JR4HZ&"H\, & 8"8@6

FH,B,>4 JF4:4b, BD,&ZT"`V4, @BD,*,:,>>Z6 JD@&,>\, $J*JH 4:4 42:4T>4<4 4:4 >,F@D"2<,D>@

*@D@(@FH@bV4<4. !B,::bP4@>>Z6 FJ* H"80, BD42>":, RH@ <@(JH $ZH\ H"84, @$FH@bH,:\FH&", BD4

8@H@DZN >,B@FD,*FH&,>>@, &@FFH">@&:,>4, B@FHD"*"&T,(@ D"6@>" $J*,H 4:4 L424R,F84 >,&@2<@0>@,
4:4 $J*,H B@ FH@4<@FH4 FH@:\ >,F@D"2<,D>@, RH@ $Z:@ $Z >,D"2J<>@ BZH"H\Fb ^H@

F*,:"H\" 23 /.

-----

23/ Sands, Mackenzie y Kalatschi, op.cit., pag.56. A,D,&@* >"T.


