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INTRODUCTION

1. On 23 November 1979, the Chilean Goverrnment sent to the Secretary-General a
letter in which it contests the procedure instituted for investigating the

human rights situation in that country (A/C.3/34/12) on the grounds fthat it
violates the principles of the legal equality of States, their sovereignty and
co~operation among them. At the thirty-fourth session of the General Assembly, it
reiterated its decision not to co-operate with the Special Rapporteur on the
situation of human rights in Chile. That decision, which the Chilean Government
had already announced in a previous communication addressed to the Director of
the Division of Human Rights of the United Nations, ;/ was analysed by the
Special Rapporteur in his report to the General Assembly. The Special Rapporteur
pointed out that:

"In the long-standing practice of the United Nations it has been
repeatedly confirmed that the United Nations has wide competence to deal
with large-scale situations of violations of human rights. This has been
established since the inception of the Organization and has been maintained
throughout its existence in the various situations involving violations of
human rights dealt with by the United Nations in all parts of the world. It
has also been well established that the United Nations may employ for dealing
with situations of violations of human rights all appropriate methods under
the Charter, depending upon the circumstances of each situation." 2/

2. At its thirty-fourth session, the General Assembly noted that the reports

of the Special Rapporteur and of the Dxpert on the Question of the Fate of Missing
and Disappeared Persons in Chile clearly indicated that generally the situation of
human rights had not improved, and in a number of areas had even deteriorated,
compared with that described by the Ad Hoc Working Group in its last report; the
General Assembly strongly urged the Chilean authorities to respect and promote
human rights in accordance with the obligations Chile had undertaken under various
international instruments. It alsc urged the Chilean authorities to co~operate
with the Special Rapporteur and with the Lxpert on the Question of the Fate of
Missing and Disappeared Persons (General Assembly resolution 34/179 of

17 December 1979).

3. At the thirty-sixth session of the Commission on Human Rights, the

Chilean Government reiterated its refusal to co-operate with the Special Rapporteur.
It justified its position on the grounds that the application of a special
procedure to Chile constituted discriminatory treatment against that country.

4. The Commission on Human Rights declared itself deeply concerned about the
conclusions of the Special Rapporteur that generally the situation of human rights
in Chile had not improved and in a number of areas had even deteriorated. The

1/ Letter sent by Mr. Manuel Trucco, Ambassador and Permanent Representative
of Chile to the United Nations Office at Geneva, on 15 February 1979.

2/ 1A/34/583, para. 9.
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Commission on Human Rights also expressed its deep concern that the whereabouts of
the numerous persons who had disappeared since 1973 were still unknown and that

the Chilean authorities had failed to take the urgent and effective measures as
requested by the General Assembly in several resolutions to investigate the fate

of those persons. Moreover, being convinced that it could not consider terminating
the mandate of the Special Rapporteur until a number of concrete steps had been
taken by the Chilean authorities towards restoring full enjoyment of human rights
and fundamental freedoms in that country, it again urged those authorities to
co—operate fully with the Special Rapporteur. To enable it to consider terminating
the mandate of the Special Rapporteur, it also strongly urged those authorities

to respect and promote human rights in accordance with their obligations under
various international instruments and, in particular, to take the following
concrete steps so that they could report to the General Assembly at its
thirty-fifth session and to the Commission on Human Rights at its

thirty—-seventh session:

(a) Restore democratic institutions and constitutional safeguards with the
object of terminating the state of emergency, which had facilitated the violation
of human rights;

(b) Take effective measures to prevent torture and other forms of inhuman or
degrading treatment and to prosecute and punish those responsible for such
practices;

(¢) Restore fully freedom of expression and information and of assembly and
association;

(d) Restore fully trade union rights, especially the freedom to form - 4
trade unions which could operate freely without government control and could
exercise fully the right to strike;

(e) Allow Chilean citizens freely to enter and leave the country, and provide
the possibility for those who had been deprived of Chilean nationality for political
reasons to regain it;

(f) Restore fully the right of amparo;

(g) Restore the rights, in particular the economic, social and cultural
rights, of the indigenous population.

5. The Commission on Human Rights urged the Chilean authorities to investigate
and clarify the fate of persons reported to have disappeared, to infomm relatives
of the ocutcome and to institute criminal proceedings against those responsible
for such disappearances and punish those found guilty. It likewise requested the
Special Rapporteur to deal also with the problem of disappeared persons in Chile
in his report on the situation of human rights in Chile to the General Assembly at
its thirty-fifth session and fto the Commission on Human Rights at its
thirty-seventh session.

6. Pursuant to resolution 21 (XXXVI) of the Commission on Human Rights and in
the conviction that the Chilean Government should co—operate with him and with the
Commission on Human Rights, the Special Rapporteur sent on 13 May 1980 to the
Chilean Government a letter inviting it to send a representative to establish
contact with him between 27 May and 2 June 1980, when the consultations regarding
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his mandate were to take place. The purpose of that invitation was to consider
ways of initiating the co-operation that was desirable in drawing up the report on
the situation of human rights in Chile, including a visit to that country which
the Special Rapporteur wished to make for the purpose of carrying out his mandate.
In its reply, the Chilean Government reaffirmed the position that it had set out
in its communication to the Secretary-General and reiterated before the Commission
on Human Rights.

Te In Chapter I of the report now being submitted to the General Assembly at its
thirty-fifth session, reference is made to some of the decree-laws promulgated by
the present Government which nullify or restrict the operation of fundamental
civil and political rights. Reference is also made to the effects of the state of
emergency on human rights and an analysis is made, in particular, of the
legislation enacted during the period covered by the report which imposes new
restrictions on human rights and on the protection and safeguards which the latter
enjoyed under the previous legislation. Information is then given on the present
situation with regard to the effective operation and enjoyment of civil and
political rights in the country. Opecial attention has been paid to the rights

to life, liberty, physical and moral integrity and the safety of persons, as well
as to further information concerning the investigations being carried out
regarding persons who have disappeared in Chile. Subsequent chapters deal with
economic, soclal and cultural rights. The legislation on these rights is

examined with respect to each of the pertinent points, together with the data
available for assessing whether they are respected in conformity with the
international instruments in which they are set forth.

8. VWhen drafting this report, the Special Rapporteur was anxious to hear the
testimony of persons supporting the views of the present Chilean Government. To
that end, he sent an invitation to Mr. Julio Durdn, President of the Chilean

Bar Association, asking him to make a statement, as a witness, at the hearings that
were due to take place in New York at the end of June. Mr. J. Durdn is a person
who has indicated his support for the approach of the Government and for the
measures taken by the authorities in the political field in general, and with
regard to the institutional and legal organization of the country in particular.
Several organizations concerned with the defence of human rights in Chile were

also invited.

9. Neither the lack of co-operation on the part of the Chilean Government nor

the absence of Mr. Durdn, who did not see fit to give evidence, have prevented

the Special Rapporteur from ascertaining the official positions and decisions
relating to each of the matters dealt with in the report. The Chilean press gives
extensive -coverage of all communiqués, statements and news items from official
sources. News emanating from private individuals, groups or associations opposed
to, or critical of, government policy are also published, subject to the S aoTLo
restrictions which will be considered in the appropriate chapter. Ior this reason
the news items published by the press have served as an important socurce of
information, as has the oral testimony of the invited witnesses and the written
communications from Chilean and foreign organizations, together with communications
received from governmental and non-governmental international organizations. The
Special Rapporteur has also taken into account individual communications and

public and private documents or photocopies thereof concerning one or more of the
cases reported, All documents have been carefully analysed, compared and evaluated
so that the facts can be judged impartially and reported with the greatest accuracy.
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As in the case of previous reports, the facts have been evaluated in accordance
with the provisions of the international instruments to which Chile is a party and
which set forth the fundamental rights of every human being, in the field of civil
and political rights and in that of economic, social and cultural rights. The
Special Rapporteur wished categorically to reaffirm that he has included in his
report only facts which are accurate and materially indisputable. He has thus set
aside anything which seemed to him to be in any way dubious. By adopting a
rigorous and stirctly selective method of evaluation, he has arrived at the
conclusions offered in this wreport.

I. THE CONSTITUTIONAL AND LEGAL SITUATION AND ITS EFFECTS ON HUMAN RIGHTS

A, Some decree-laws restricting the exercise of human rights

10. After visiting Chile in July 1978, the Ad Hoc Working Group informed the
General Assembly that '"the accumulation of powers in the hands of the Junta,
together with the abridgement of their own powers and the restrictive
interpretation placed upcon the relevant legislation by the organs of jurisdictional
control, means that human rights and the legal instruments for their protection

are subservient to the will of the military government" (A/33/331, para. 70).

11. In connection with this accumulation of powers, the Ad Hoc Working Group
drew special attention to Decree-Law No. 128 of 12 November 1973, by virtue of
which the Junta assumed legislative and constituent powers, and its President the
executive power. It also drew attention to Decree~Law No. 788 of 2 December 1974
by virtue of which, as from that date, decree-laws which changed the Constitution
had to indicate expressly that the Junta was acting in the exercise of its
constituent powers (A/33/331, paras. 54 and 55). This provision explicitly
conferred upon the militery Junta the power of promulgating laws derogating from
the rules set forth in the Constitution currently in force.

12, In addition to the dissolution of the Congress by Decree-Law No. 27 of

21 September 1973 and of the Constitutional Court referred to in article 78,

paras. (a), (b) and (e) of the Constitution (see A/10285, para. 87), the
Government has imposed limits on the powers of constitutional and legal supervision
exercised by other organs of the State. The restrictions on the powers of the
Office of the Controller General of the Republic (see A/33/331, paras. 175—180) and
the Judiciary (see A/33/331, paras. 197 and 203-207) have assumed serious
proportions as a result of the attitude of some civil servants and judges who have
clearly restricted their own functions and powers.

13. Many laws promulgated by the military Junta have amended the text of the
1925 Constitution, which remains in force. ©Some of them are directly connected
with human rights. Thus Decree-~Law No. 175 of 3 December 1973 granted the
Executive the power to deprive of their Chilean nationality citizens of the
country on the grounds of "seriously damaging from abroad the essential interests
of the State in exceptional situations". During the state of siege, this power
can be exercised, by decree, by the President of the Republic under article 5 of
Constitutional Act No. 4 of 13 September 1976. When the state of siege is not in
force it must be exercised by the Government, by means of a supreme decree signed
by the President and all the ministers. The Government determines whether a
person "has seriously damaged the essential interests of the State", which it has
done on various occasions to punish its political opponents abroad. Thus,
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Orlando Letelier, the former Minister, had been deprived of his Chilean nationality
11 days before his murder in Washington in 1976, following the explosion of a bomb
in his car (E/CN.4/1221, para. 229).

14. Decree-Law No. 77 of 13 October 1973 outlawed and dissolved a number of
political parties and provided heavy penalties for those who disregarded the ban
on association or on conducting propaganda in favour of those parties.

Decree-Law No. 78 of 17 October 1973 suspended all political parties and groups
not covered by the previous decree-law. Decree~Law No. 1,697 of 12 March 1977,
promulgated by the Junta in the exercise of its constituent power, provided for
the dissolution of political parties and entities, groups, factions or movements of
a political nature whose activities had been suspended, while maintaining the
suspension of article 9 of the Constitution, which establishes and protects the
exercise of political rights. It deprived the organizations in question of their
legal personality, prohibited their existence, organization, activities and
propaganda, and provided for the liquidation of their assets. It prohibited all
entities from engaging in or supporting any activity of a party political nature

(A/32/227, para. 66).

15, In the exercise of its constituent power, the military Junta also promulgated
provisions extending the periods for which persons may be detained without being
placed at the disposal of the competent judge (Decree-Laws Nos. 1,008 and 1,009

of 8 May 1975 and Constitutional Act No. 4, art. 13). ;/ Recently, as will be
seen subsequently, other decree-laws have extended those periods. g/

16, Other measures taken by the military Government have seriously restricted

the right of Chileans to live in their own country or to enter or leave its
territory. Thus Decree-Law No. 81 of 11 October 1975 provides that the
authorities are empowered to take administrative action to cancel the passports of
persons who disobey an order to appear before the authorities for reasons of State
security. It also provides that persons who left the country by means of asylum
or without complying with the established rules, were expelled or were forced to
leave the country or who are serving sentences of exile, may not return without
the authorization of the Minister of the Interior, who may refuse it for reasons
of State security. Under the Decree-Law in question, this provision was to have
applied only during the state of siege but, since the promulgation of

Decree-Law No., 1,877 of 12 August 1977, it is also applicable during the state

of emergency (see A/33/3%%1, para. 80).

17. Decree-Law No. 604 of 9 August 1974 has prohibited many persons from entering
the country for political reasons and conferred upon the Government the
discretionary power to decide which persons are a danger to the security of the
State and may thus not enter the country. The powers granted to the administration
by Decree-Law No. 604 are not of an emergency nature since they would remain in
force even if the state of emergency were to end (A/33/331, para. 442).

/;/ See A/10285, annex, paras. 95-97; E/CN.4/1100, paras. 63-66, and
A/33/331, para. 85.
2

2/ See, in this chapter, section B (1) and (2).
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18. The nprovisions promulgated by the present Government impose severe penalties
for various types of political offences. The copious legislation impedes freedom
of information, assembly and association. OSome of its provisions were promulgated
in the exercise of the constituent power, such as Decree-Law No. 2,%46 of

17 October 1978, whereby many organizations of a trade union character were
declared illegal or dissolved. Ofhers instituted new types of offences with the
general aim of prohibiting the existence of associations or the expression of
opinions which are not among those permitted by the authorities. Ior example,
Decree-Law No. 2,347 established a new offence against the security of the State,
imposing penalties on persons who undertake the representation of sectors of
workers without possessing the required legal capacity, such capacity being
granted by the Government fthrough its administrative organs. It also declared
contrary to public order and the security of the State associations or groups of
persons which undertake such representation without possessing the capacity to do
so (E/CN.4/1310, paras. 217-226). Decree-Law No. 2,621 of 25 April 1979 has
seriously jeopardized freedom of association by presuming the existence of an
unlawful association if a single one of its members commits an act which conzil’ Tes
constitutes an attack on the social order, morality, persons or property.
Furthermore, it has undermined the principle whereby an accused person is to be
presumed innocent until proved guilty, since an accusation levelled against a
single one of its members makes it ppssible for all the other members of the
organization or group to be charged with the offence of illegal association and
presumed guilty, without even enjoying the benefit of provisional release while
their cases are being heard. The scope of this Decree~Law is even wider, since
it stipulates that any person who "has had plausible information of plans and
activities undertaken by one or more members of an unlawful association and fails
to give the authorities suitable notice thereof" is guilty of an offence.

19. The present leggl framework, the product of a uniform and steady evolution
since September 197%, is characterized by a pre-eminence of the powers of the
military Government to the detriment of the other powers, in particular with
regard to the civil and political rights of citizens. Moreover, various specific
provisions (in particular, Decree-Law No., 2,882 of 9 November 1979) confer greater
autonomy and independence on the security agencies, freeing them from all civilian
control as far as their financial operations, recruitment of personnel and use of
the funds allocated to them in the national budget are concerned. Likewise, their
activities and the assessment of any offences that they may have committed in the
exercise of their functions are currently within the exclusive Jurisdiction of

the military system of justice (E/CN.4/1362, paras. 82-91). Thus the state of
emergency which has been uninterruptedly in force since 1973, to which = Tificaticons
modifications have been made tending to institutionalize it and even sometimes to
aggravate it, reinforces the restrictions on human rights.

B., The state of emergency and its consequences for human rights

New powers of the Hxecutive

20, On 20 April 1978 the Government of Chile informed the Secretary-General of
the United Nations that, on 11 March 1978, the state of siege had been terminated
in Chile in view of the progressive normalization of all activities throughout
the country. In the same note it added that, with the termination of the state
of siege, the remedy of amparo had returned to full force and that the power of
the President of the Republic to deprive Chilean nationals of their nationality
and to confine persons indefinitely to places other than prisons or to their
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homes had ceased. The note stated that the administrative authorities could detain
arrested persons for a period of five days, at the end of which they had to be
released or brought before a competent court (see A/33/331, para. 75).

21. The previous reports of the Ad Hoc Working Group and of the Special Rapporteur
have shown that the changes announced have not been given concrete expression by
practices favourably affecting human rights, in that the state of emergency,
extended on 8 March 1980, remains in force for a further six months. 3/ In
practice, the remedy of amparo remains ineffective in most cases 4/ and the
constitutional amendments regarding deprivation of nationality have remained in
force even though, during the present state of emergency, other members of the
Executive Power (the ministers) have to add their signatures to that of the
President in decrees ordering the loss of Chilean nationality. Several
restrictions on c¢ivil and political rights, expressly provided for in the state of
emergengy régime, also continue to exist, particularly the power granted to the
Government to expel certain persons from Chilean territory under Decree-Law No. 81,
mentioned previously, and that "to suspend the printing, distribution and sale of
up to six editions of newspapers, magazines, pamphlets and printed mattér in
general, and transmissions for up to six days by a radio and television station, or
any other similar information medium which disseminates opinions, news or
communications likely to alarm or upset the population, distort the true

dimension of facts, are manifestly false or violate the instructions addressed to
them for reasons of domestic order, ..." (Decree-Law No. 1,281 of

11 December 1975, which was added to article 34 of the Security of the State Act,
No. 12,927, as subparagraph (n)); this Decree-Law adds that, if the offence is
repeated, orders may be given for the control or censorship of the respective
media, their premises and equipment.

22. The restrictions on human rights during the state of emergency are imposed
not only by means of decree-laws but also through proclamations (bandos) issued by
the Chiefs of the emergency zones. These proclamations restrict the right of
assembly and the right to freedom of expression and information. They remain in
force even though the six-month period, the maximum duration authorized by the law
on the state of emergency, has expired. At the end of this period, a new
decree-law is promulgated for the purpose of extending the state of emergency by
a further six months. Nevertheless, the military authorities do not deem it
necessary to ilssue new proclamations to justify the maintenance of the
restrictions, which they consider to be automatically extended.

23, With regard to the powers of the administrative authorities to deprive

people of their liberty during the state of emergency, the legislation that
existed prior to 1973 has undergone some important changes. The first was made by
Decree-Law No. 1,877 of 12 August 1977 which "modifies Law No. 12927 of

6 August 1958 on the security of the State by conferring on the President of the
Republic new exceptional powers of arrest for a period up to five days ...'". 5/

j/ El Mercurio, 9 March 1980. On 10 September 1980, the state of emergency
was again extended for six months (E1 Mercurio, 11 September 1980).

4/ See A/33/331, paras. 185-198; E/CN.4/1310, paras. 60-63; A/34/583,
paras. 64-79.

5/ A[32/227, para. 164.
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According to the legislation until the promulgation of Decree-Law No. 1,877, the
President had the power to arrest persons during a state of siege. The above-
mentioned provision has extended those presidential powers to the state of
emergency but limited the period of deprivation of liberty to five days (see

A/33/331, para. 81). 6/

1., Decree=Law No. 3,168 of 20 January 1980

24. Decree-Law No. 3,168 confers upon the Executive new powers similar to those
that had been previously granted fo it only during the state of siege. This
Decree-Law, which appeared in the Official Gazette of 6 February 1980, is worded
as follows:

1"

" .o

Article 1. Add to article 2 of Decree-Law No. 81 the following subparagraphs:

Likewise, in similar cases, it may order enforced residence in a specified
locality of the national territory. The enforced residence measure referred
to in the previous subparagraph may be taken only by means of a supreme
decree bearing the signature of the Minister of the Interior and including
the formula on the instructions of the President of the Republic, and may
not relate to a period exceeding three months. A pemson affected by the
measure provided for in the two preceding subparagrarhs may, at any time,

apply to the Minister of the Interior for a review of the measure without such

application impeding the fulfilment of the measure.

Article 2. Add to article 1 of Decree-Law No. 1,877 of 1977 the following
subparagraph:

This power shall be exercised by means of a supreme decree signed by the
Minister of the Interior and including the formula: "by order of the
President of the Republic.

Y,

Article 2 of Decree-Law No. 81, mentioned in the above provision, runs as
follows:

"In the cases provided for in article 418 of the Code of Military Justice,
such as in a time or state of war, and when the higher interests of State
security so requare, the Government may order the expulsion or banishment
from the country of particular individuals, whether aliens or nationals, by
means of a decree stating the reasons for its action and signed by the
Minister of the Interior and the Minister of National Defence."

é/ See, in A/33/331, para. 80, the text of article 2 of Decree-Law No. 1,877,

which states: "the references to the state of siege contained in
Decree-Laws Nos, 81 and 198 of 1973 and No. 1009 (article 1) are hereby declared

also to be applicable to the state of emergency regulated by Law No. 12927 of 195%8."

_7_/ Bl Cronista, 7 February 1980.
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Article 1 of Decree-Law No. 1,877, mentioned in article 2 of .
Decree-Law No. 3,168, states thats

"Under the declaration of the state of emergency regulated by the Law on the
Security of the State, the President of the Republic shall be empowered to
hold persons under arrest for a period not exceeding five days in their own
homes or in places that are not prisons."”.

25. Consequently, this new provision has conferred upon the Minister of the
Interior the power to hold persons under arrest for a period of five days, without
having to answer to the competent courts. §/ It also permits him to order theéir
enforced residence in any locality of Chilean territory for a period of up to
three months. Although Decree-Law No. 3,168 refers to "enforced residence in a
specified locality of the national territory", statements by the Minister of the
Interior leave no room for doubt as to the Government's intention to use the power
conferred upon it by this text to transfer persons from one place in the country
to another and to oblige them to remain in the place which it designates for them
for the period allowed by this provision. The Minister of the Interior stated
that:

"... the promulgation of the Decree-Law which is the subject of this statement
will make possible the firm attainment of these objectives without the need to
have recourse inevitably to other means, such as the expulsion from the
country provided for in exceptional cases. The authorities will thus, in ¢case
of need, be able to oppose the activities of disturbing elements by removing
them from the place of their activities or from the surroundings in which they
are sowing, or attempting to sow, unrest.". 2/

26. A supreme decree ordering the transfer or enforced residence of persons does
not need the signature of the President of the Republic but merely that of the
Minister of the Interior. Before the promulgation of this Decree-Law, the power
to issue such an order was vested solely in the President even if, in practice,
the relevant provisions had not been applied., The Special Rapporteur mentioned in
his previocus report the exercise of this right by the Minister of the Interior,
pointing out that it contravened the legislation in force (see A/34/585,

paras. 42-45). The possibility of depriving persons of their liberty during the
state of emergency - a power which, before 1973, could be exercised only by the
President of the Republic while the state of siege was in force - is now conferred
upon an administrative authority of lower rank, and may be exercised during the
state of emergency. Moreover, when a measure of this kind was decreed by the
President of the Republic, it had to be submitted to the Office of the Controller
General of the Republic for verification of its legality (see A/33/331,

paras. 170-181) whereas, when adopted by the Minister of the Interior, it can be
exempted from such verification.

§/ In the following subsection, Decree~Law No. 3,451, which has increased
this period to 20 days, will be considered.

2/ El Mercurio, 7 February 1980,
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27. Although the Decree-Law provides that this measure may be reviewed, it should
be noted that this administrative remedy does not result in a suspension of the
measure's effect. The application for review has to be submitted to the Minister
of the Interior himself and it will thus be decided by the same authority which
adopted the measure. What is more, no time-limit is laid down for the decision by
the Minister of the Interior on the application submitted by the person affected,
which means he can deal with it after the person concerned has been released.
Consequently, the Minister of the Interior can, acting entirely on his own
authority, severely restrict the right to personal liberty.

28. Decree-Law No. 3,168 creates a situation which is potentially more prejudicial
than that which existed during the state of siege, when any transfer had to take
place within a given department. In early 1978, the courts decided that, since
the departments no longer existéd and had been replaced by provinces in the course
of the regional reconstruction, a person affected by this measure could choose his
place of enforced residence within the limits of the province. 10/ The new role
provides that enforced residence shall take place in "a specified locality of the
national territory", thus preventing the person concerned from choosing the
locality of residence within the above-mentioned limits. He may thus be assigned
to enforced residence in an inhospitable place far removed from all human and
family contacts. 11/

29. The new provision has alarmed not only opponents of the régime, who may
consider that they are its potential targets, but also certain circles favourable
to the Government and which generally support its policy. Inter alios, the
newspaper El Mercurio has stated in an editorial:

"Discretionary powers are extremely difficult to justify outside
transitional periods. It follows that this new provision can be understood
only in the context of the Government's determination to make progress this
year towards political institutionality and the full reign of law resulbing
therefrom,

Also with regard to the above-mentioned provision, it should be pointed
out first of all that there are various concepts of public order. Recourse
to the discretionary powers conferred upon the Minister of the Interior must
therefore in every case be understood with reference to the tradition which
has prevailed in Chile in the matter. It would, for example, be serious if a
political authority should in the future resort to this legislation for the
purpose of punishing disturbances of public order committed - according to
subjective opinion - through communication organs, in a university chair or
in any place where dissenting political thought is expressed in an appropriate
manner that respects the legal order in force." 12/

10/ Decision by the Santiago Appeal Court in the case of Georgina Aceituno
and other leaders of the Christian Democrat Party assigned to enforced residence
in early 1978, ‘

11/ See, in chapter II, section A, some recent examples of the application
of this provision.

12/ El Mercurio, 10 February 1980.



A/35/522
page 11

30. The absence of a legal and material justification for the state of emergency
in the present circumstances - i.e. the non-existence of the alleged *public
disaster" (even if this expression is construed in the sense of "social disaster"
and not "natural disaster'", the obvious meaning of the expression in the rule
containing it) - has been commented upon in various reports by the Ad Hoc

Working Group and the SBpecial Rapporteur. ;j/ The General Assembly and the
Commission on Human Rights have on several occasions urged the Chilean authorities
to terminate the state of emergency. 14/ '

31, According to statements made by the Minister of the Interior to the

Ad Hoc Working Group, the state of emergency now in force in Chile is of a
preventive nature (A/33/331, para. 78), which is tantamount to saying that thexe
is at the moment no situation of "public emergency" threatening "the life of the
nation” of the kind mentioned in article 4 of the International Covenant on Civil
and Political Rights. Consequently, the state of emergency is not being applied
"to the extent strictly required by the exigencies of the situation" and in
circumstances Jjustifying the suspension of the obligations contracted by Chile
under that Covenant.

32, The concept of a "preventive" state of emergency did not exist in Chilean
legislation before the present Government came to power. The real basis for this
state of emergency is not the "natural disaster" invoked but the situation
described in Constitutional Act No. 4 of 11 September 1976 (see E/CN.4/1221,
paras. 64—74). This instrument provides for a new emergency régime, the state of
defence against subversion, l+e¢, in the case of "latent subversion", an expression
which is not defined in the text or preamble of Constitutional Act No. 4 but
which clearly emerges from the speeches of General Pinochet and other members of
the Government. In his speech of 11 September 1976, General Pinochet stated that;

"... the fact that cur towns and villages are victims of a permanent
aggression imposes upon us the duty to rely on vigorous and effective
emergency régimes to check communist subversion and to neutralize those
vho facilitate its course.". 15/

In May 1980, he stressed the preventive nature of the state of emergency, affirming
that '"no changes would be made in it", since it was owing to this régime that it
was possible to combat the "dirty"war'" which terrorism was currently waging in
Chile. He added that the state of emergency would be neither modified nor
mitigated, since the Govermment alone was in a position to determine when measures
of that type, which were primarily of a preventive nature, could be ‘ended. ;é/

13/ See A/33/331, paras. 76=79; A/34/583, paras. 18 and 19; E/CN.4/1362,
para. 1l4.

14/ See General Assembly resolutions 33/175 and 34/179 and
resolutions 11 (XXXV) and 21 (XXXVI) of the Commission on Human Rights.

15/ Cuadernos Juridicos (Archbishopric of Santiago, Vicaria de la i
Solidaridad), No. 7, April-June 1979, p. 24.

16 El Mercurio, 19 May 1980.
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33, Commenting recently on the new provisions promulgated by the Government
(Decree-Law No. 3,168), Mr, Jovino Novoa, the acting Minister Secretary-General
of the Government and Titular Under-Secretary, confirmed this point of view,
stating that '"the situation in the country is normal and quiet, but we must all
remember that we are constantly threatened ...". 17/

34, Mr. Jaime Castillo Velazco, former Minister of Justice and former
Representative of Chile in the Commission on Human Rights, commenting on the
amendments made to the legislation on the state of emergency, said that the new
Decree-Law did not in itself constitute a violation of human rights: '"but it
could happen - something that has already occurred in the past with the present
régime - that use would be made of the powers relating to the state of siege in
violation of the spirit of that legal institution and of the cases provided for
by the Constitution.". 18/ ; ‘

35. As will be seen in section A of chapter IT below, the subsequent application
of the new law on arrests and imprisonments would seem to justify the fears
expressed in this statement and in others. Furthermore, the provisions of
Decree-Law No. 3,168 add a new power to the already numerous prerogatives

available to the Executive, since this Decree-Law removes from the control of the
Judiciary measures implying serious restrictions on personal liberty. The
Decree~Law thus constitutes a further step in the process of accumulation of powers
in the hands of the military Government, which affect human rights and 1limit the
Judiciary's powers of control and protection.

2. Decree-Law No. 3,451 of 16 July 1980

%6. Decree-Law No. 3,451, published in the Official Gazette of 17 July 1980,
consists of a single article which reads as follows:

"Insert after the first subparagraph of article 1 of Decree-Law No. 1,877
of 1977, as amended by article 2 of Decree-Law No. 3,168 of 1980, a
second subparagraph as follows:

The period established in the above subparagraph may be increased
to a maximum of 20 days in the case of investigations into offences
against the security of the State which have resulted in the death,
attacks on the physical integrity or the kidnapping of persons.".

37. As has been indicated above, Decree-Law No. 1,877 amended Law No. 12,927 on
the Security of the State by conferring upon the President of the Republic new
exceptional powers of arrest by virtue of which he may extend the duration of
detention to five days during the state of emergency. Article 2 of

Decree-Law No. 3,168 provides that these powers may be exercised by the
Minister of the Interior with the formula "by order of the President of the
Republic" (see above, paras. 23-28).

1Z/ El Mercurio, 14 February 1980,
18/ Hoy, 13-19 TFebruary 1980.
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38. Thus, since the promulgation of Decree-Law No. 3,451, the Minister of the
Interior may order the detention and retain detainees at his disposal, without the
control of a judge, for a period of 20 days.

39. Prolongation of the detention for a period not exceeding 20 days is provided
for in the case of "investigations into offences against the security of the
State which have involved the death, attacks on the physical integrity or
kidnapping of persons”.

40. The Executive is granting itself in this way powers reserved hitherto to
judges. Article 80 of the 1925 Constitution, which is still in force, provides
that "The power of judging civil and criminal cases belongs exclusively to the
tribunals established by law. Neither the President of the Republic nor Congress
can, in any case exercise judicilal functions, remove pending cases from a lower
to a higher court or revive terminated proceedings.".

41. For a judge to be able to order the detention of a person, there have to be
"justified suspicions" regarding his responsibility for an offence (article 252 of
the Code of Criminal Procedure). In order to extend that detention beyond five
days, there have to be "justified presumptions" concerning the detainee's
participation in the offence as an author or accomplice (article 274 of the Code
of Criminal Procedure). These two articles guarantee the right of innocent
persons to be released.

42, This guarantee was restricted following the promulgation of Decree No. 1,877.
The situation has considerably worsened since the promulgation of XXX THKKNKL
Decree-Law No. 3,451, the manifest purpose of which is to restrict the guarantees
afforded to detainees by Chilean legislation when judges are investigating offences
falling within their jurisdiction.

43, The Government may henceforth carry out arrests without being subject to the
slightest control, and hold persons in detention without having to Jjustify its
decision. As the Ad Hoc Working Group has indicated, decrees ordering detentions
are exempt from the cognizance procedure of the Office of the Controller General

of the Republic. ;2/ The judges themselves have systematically renounced their
powers of control over the acts of the present Government and have aceepted the
fact that the latter is arrogating to itself increasingly extensive prerogatives,
even if by doing so it is limiting the powers of the Judiciary and openly violating
the provisions of the Constitution.

44, Since the Judiciary provides practically no protection, it has been possible
to arrest persons unjustly and illegally by bringing false and groundless charges
against them (see chapter II, section H, on the security agencies). The duration
of such detentions, which used to be five days, can now be increased to 20 days.

19/ A/33/331, paras. 176 and 177.
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45, In practice, the powers granted to the Minister of the Interior have been
exercised by the security agencies. The supreme decrees ordering arrest are
generally signed a posteriori by the Minister of the Interior. Persons arrested
by the security agencies are led blindfolded to secret places of detention; none
of them has been able to learn the identity of the persons who arrested and
interrogated him. A number of the victims have stated tithat they have been
subjected to very violent physical and psychological tortures (see chapter II,
‘sections B and C). The acts of torture are committed during the early days of
detention so as to ensure that there are no traces of them left when the victim
is released.

46, The possibility of extending the duration of detention to 20 days increases
the risk that the tortures will be intensified and prolonged, with the resultant
danger to the physical integrity and life of the detainees.

47. It should not be forgotten that the possibility of practising torture without
the slightest control may have been the cause of many of the disappearances which
bocurred in Chile between 1973 and 1977.

48. The promulgation of this decree, in conjunction with Decree-Law No. 3,168
mentioned above, seems to be recreating in Chile a situation similar to that which
existed up to the end of 1977. The progress recorded:in 1978 and reported by

the Ad Hoc Working Group 29/ could well be nullified by the practices to which
this new legislation may give rise.

3. Restrictions on night traffic

49, The restrictions on night traffic which the Ad Hoc Working Group mentioned in
its last report to the General Assembly (A/35/331, paras. 101 and 102) are still
in force.

50. In January 1980, it was announced that these restrictions would be
provisionally lifted in cerbtain provinces for the benefit of the tourists who
visit Chilean seaside resorts in summer. It was indicated in scme cases that the
suspension would be only temporary. g;/ Subsequently, on account of the explosion
of bombs, the restrictions were again applied in some places where they had

ceased to apply. gg/

C. The constitutional framework. Draft submitted by the Military Junta.

Calling of a plebiscite

51. In a speech delivered on 11 September 1975, General Pinochet announced the
promulgation of three Constitutional Acts which would provide a "single and sure
constitutional corpus”. These acts were promulgated one year later, but they
have never formed the "constitutional corpus" referred to by the President.

20/ A/33/331, paragraph 779 (1).
21/ La Tercera de la Hora, 22 January 1980.

22/ Hoy, 23-29 April 1980.
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52. Constitutional Act No. 2 provides, in its transitional article 2, that:
"Within a period of one year following the entry into force of this Act, the
Decree-Laws modifying the Political Constitution of the Republic with regard to
the powers of the State and their exercise shall be reproduced in the form of
Constitutional Acts.". Constitutional Act No. 2 entered into force on

11 September 1976, but that provision has so far remained a dead letter.

53. Constitutional Act No. 3 envisaged, in its transitional articles, the
promulgation of a number of supplementary rules on which the entry into force of
several of its provisions depends. These supplementary rules have likewise not
been promulgated.

54. Constitutional Act No. 4 provided, in its transitional article, that the Act
would enter into force 180 days after its publication in the Official Gazette and
that during that periocd a supplementary law should be enacted; this never occurred.

55. As a result, the Constitutional Acts have not entered into force. On

9 July 1977, General Pinochet, in his Chacarillas statement, announced a
completely new régime which he described as "authoritarian democracy, secure,
unifying, technocratic and with genuine social participation" and formulated a
three-stage programme consisting of "recovery, transition and normality or
consolidation", stating that the second stage would begin in 1980 and the last in
1984 or 1985. General Pinochet added that promulgation of the Constitutional Acts
would proceed regularly until 1980, by which time they should have been completed
(see A/33/331, para. 221). On 5 April 1978, he announced that a new draft
Constitution was being prepared and that the Commission entrusted with the task
was to submit the draft by 31 December 1978 (see A/%3/331, para. 224).

56. The preliminary draft of the constitutional text prepared by the Commission,
presided over by Mr. Enrique Ortdizar Escobar, was submitted at the end of 1978
and commented on by the Ad Hoc Working Group (B/CN.4/1310, paras. 73-78) and by
the Special Rapporteur (4/34/583, paras. 181-184). It was transmitted to the
Council of State, which prepared another draft, making certain amendments to the
Commission's draft but keeping essentially to the general approach and modalities
proposed in it. gg/ The Council of State's preliminary draft was transmitted to
General Pinochet on 9 July 1980. It was then submitted to the Military Junta for
consideration. The eight members of the Commission chaired by Mr. Enrique Ortlizar
and the 17 members of the Council of State had participated in the preparation of
the preliminary draft submitted to the Junta. According to a number of official
statements, the preliminary draft "is a suggestion" and "the Government Junta,
directed by the Leader, will have the last word on the draft to be submitted to
plebiscite". _4/ The final draft approved by the Military Junta was released on
11 August 1980, on which date the press published the text and announced that a
plebiscite would be held on 11 September 1980, On 12 August 1980, the

Diario Oficial of Chile published Decree-Law No. 3,465, which lays down the
procedures for organizing the plebiscite. Of those procedures, the following are

23/ La Nacidn, 9 July 1980.

24/ Statements by General Sergio Badiola, Minister Secretary General of
the Government. Il Mercurio, 15 August 1980.
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noteworthy: +the right to vote is granted *to every person aged over 18 years; an
identity card, whatever its expiry date, is wvalid for voting purposes; in the
polling booths, the responsible officials will comprise a presiding officer,
nominated by the mayors, and two members chosen by lot from persons volunteering
at municipal offices; the Regional Board of Polling Officers (Colegio Escrutador
Regional) is to consist of the Intendant, who will be its presiding officer, the
longest—-serving judge of the Court of Appeal whose seat is in the regional capital,
and the Registrar of Real Listate (Conservador de Bienes Rafces); and the National
Board of Polling Officers (Colegio DBscrutador Nacional) will consist of the
Controller General of the Republic, a judge of the Santiago Court of Appeal
nominated by the Supreme Court, and the @lerk of the Supreme Court.

57. The organizing of the plebiscite was criticized by the opposition. In the
view of the former minister Orlando Canturias, who represents the democratic
socialism tendency, "a plebiscite, referendum or consultation which takes place
without all democratic institutions being in operation is stripped of the basic
essentials to ensure its legitimacy". Mr: Luis Bossey, of social democratic
persuasion, sald the following: "On this question there was no discussion
involving the major sectors of the population. It is not possible to meet or
exchange views, to make any analysis or even to inform the public. There is
neither a roll nor a legitimate electoral system. Iverything must be improvised.
No plebiscite organized in these conditions (under a state of emergency) will
produce results which are representative and worthy of respect.". 22/ A number of
Christian Democrat leaders held a press conference at which they stated that the
organizing of a plebiscite, according to the time-table established and under the
conditions announced, would constitute "an act of extreme violence and an affront
to the country". They added that "the country is in a state of emergency,
fundamental freedoms are being violated and there is no electoral procedure which
guarantees that the exercise will be conducted properly; neither is there genuine
access to the information media, and the elementary conditions of impartiality

in counting and communicating the results do not exist.". 26/

58. To sum up, the criticisms expressed concerning the organization of the
plebiscite are of three kinds:

(a) Lack of participation by the vast majority of the population in the
preparation of the text;

(b) Conditions under which the plebiscite is to be held: state of emergency,
numerous restrictions on the rights of assembly, freedom of association,
information, expression, etc,;

(¢) Tack of guarantees of reliability and of inspection of the conduct and
results of the plebiscite, especially through the lack of electoral registers or
rolls and the lack of provision for representatives of views other than the
official line to supervise the ballotting and the counting.

25/ Hoy, 13-19 August 1980,
26/ Il Mercurio, 15 August 1980.
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59. 1In a speech which he made in order To present the text of the draft
Copstitution and announce the plebiscite, President Pinochet stressed to the
people that "rejection of the draft approved by the Goverrment Junta would
signify a return to the legal and political situation which existed on

10 September 1973.". 21/ It should be noted that no albternative solution is
provided for in the event that the Government's draft is rejected. It would be
logical to suppose that such a rejection should call into question the legitimacy
of current political processes in Chile; the possibility, however, has not been
envisaged by the authorities. On the contrary, the course presented by

General Pinochet seems to be the only one offered to the people. C-iaw

General Sergio Badiola, the Minister Secretary General of the Government,
asserted that the plebiscite would pave the way to "either liberty or chaos and
anarchy" but he refrained from saying what course the authorities would actually
follow if the draft was rejected. 28/ The picture of chaos and anarchy (with

the consequent measures alzdrémdFafidmidiatotohChileans — taken by the armed forces
in order to deal with it), which all the information media put forward as the
sole possibility in the event of a rejection of the Government's wishes, is a
factor which creates confusion, distorts choice and impedes a free expression

of will.

60. The text of the draft brings together, in a single body of law, various
provisions promulgated by the military Government which reflect the current
situation of the country's institutions. Many of these provisions form part of

the legislation currently in force and are dispersed among various decree-laws.

The draft comprises two parts: the first is the constitutional text which would
enter into force only eight years after its approval, and the second, which contains
the "transitional provisions", would take effect six months after its approval.

61. The plebiscite offers the voters one alternative: "YBES" or '"NO", The
transitional provisions" form part of the draft and will not be subject to a
separate vote., The Chilean Government had indicated in 1978 that it would call
a plebiscite on a constitutional text which would include transitional
provisions. gg/ The Ad Hoc Working Group made the following remark on this
point:

"The Group notes that the new constitutional provisions are to be
approved as a whole, whether they relate to the transitional period or are
planned to apply in a normal situation, although the date on which such a
situation will be deemed to have commenced has not been indicated with any
precision. This means that Chileans might be compelled to approve or
reject rules which may prove mutually contradictory. A plebiscite of this
tind has no historical precedent and the proposal to hold it appears contrary
to elementary principles of law.". jg/

£l Mercurio, 11 July 1980,
L1 Mercurio, 12 August 1980.
See CCPR/C/1/Add.25, p. 52.
30/ See A/33/331, para. 245.

g
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62. The plebiscite organized by the Government imposes, as was announced, a single
vote for two quite different, and to some extent contradictory, parts. The
provisions of the second part derogate from many rights and guarantees recognized
in the first. In a public statement, the Episcopal Conference of Chile said:

"In order for the plebiscite to be conducted correctly, the citizens

should reflect on the tenor both of the transitional articles and of those

of the permanenttConstitution, and should reflect carefully on whether or
not they wish to approve the provisions set forth therein. We shall confine
ourselves to noting that, although the Constitution contains articles which
seem to us to be in conformity with the Christian spirit, it also contains,
as do the transitional measures, some which drastically restrict the right to
legal protection and warrant serious examination.". 31/

6%. The draft which the Government wishes to have approved is confused and
contradictory in that the first part of the text institutes a representative
system, with elections by the people and a separation of powers, but this system
is abolished in the following part, the "transitional provisions". Those who
oppose the draft have very little chance of being heard, since they are denied
access to the most important information media.ﬁg/ and, moreover, are prosecuted,
especially if they attempt to express their views. jj/ On the other hand, the
information media are used extensively by the authorities. The state of emergency
in the country, by virtue of which the exercise of various civil and political
rights (the rights of association, assembly, expression, information and freedom
of movement) is being restricted or denied, is also preventing Chileans from
learning about and evaluating the options on which they are to vote. The
conditions described do not seem to satisfy the minimum requirements for the
population to be able to take a free and informed decision on such a fundamental
question.

64. The "transitional provisions" of the draft Constitution designate the person
who will govern the country during the next eight years. The fourteenth clause
is worded as follows:

31/ Bl Mercurio, 24 August 1980,

32/ A request by former President Frei for permission to deliver a speech
on national radio and television was rejected, although he was given permission
to hold a meeting in a theatre. Bl Mercurio, 24 August 1980.

jj/ El Mercurio of 20 August 1980 has a report on the arrest of persons
who had been distributing pamphlets concerning the plebiscite. El Mercurio
of 26 August 1980 mentions the arrest of 12 persons meeting near a theatre
where an unauthorized meeting of the Coordinadora Naéional Sindical was to have
been held, during which the question of the plebiscite was to have been
discussed.
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"During the period indicated in the preceding provision, the present
President, Army General Augusto Pinochet Ugarte, shall continue to serve as
President of the Republic and shall remain in office until the end of the
said perilod.

"Likewise, the Government Junta shall remain composed of the Commanders-—in-
Chief of the Army, the Navy and the Air Force and the Director-General of
Carabineros. It shall be governed by the provisions relating to its
internal operation and shall have the powers set forth in the relevant

. transitional provisions.".

65. During the transitional period, the military Junta would exercise legislative
and constituent powers, but constituent power would be subject to approval by
plebiscite. The President of the Republic would have the power to decree states
of emergency and disaster on his own initiative but could decree states of alert
and siege only with the Junta's agreement. During this period, two bodies

created by the draft Constitution would begin to function. The first is the
Consejo de Seguridad Nacional (National Security Council), which would consist

of the President of the Republic, the members of the Junta, the President of the
Supreme Court and the President of the Council of State (the latter would be
replaced by the President of the Senate on the expiry of the eight-year
transitional period, when that legislative body would be constituted). The second
is the Tribunal Constitucional (Constitutional Court), composed of three judges of
the Supreme Court and four lawyers nominated by the President of the Republic,

the Security Council and the Government Junta.

66. The text thus provides that, for eight years, President Pinochet and the
military authorities will keep all power, since the other bodies created under
the draft Constitution would be composed of persons whom the former had nominated
or who had signified their allegiance to the Government in all its activities.

67. It is also envisaged that military power will be maintained for a further
eight years. The "transitional provisions" state that, on the expiry of the
eight-year period, the military Junta itself will propose the person who will
serve as President of the Republic for the presidential term following the
transitional period. In this case, the proposal is to be approved by plebiscite.
A1l party political activities are to remain forbidden, as they have been
hitherto, by virtue of the provisions contained in the decrees referred to in
paragraph 14 above.

68. Under the twenty-fourth clause of the "transitional provisions", the Executive
would retain the powers conferred on it, in a state of emergency, by

Decree-Laws Nos. 3,168 and 3,451, which were commented on earlier. However, the
text of the draft Constitution provides that the President of the Republic would
have these powers (that of remanding in custody for a maximum period of 20 days

and that of imposing enforced residence for a maximum periocd of three months),

even if a state of emergency had not been declared in the country. According to
this provision, the President could, by means of a simple declaration, authorize
himself to deprive anyone of his freedom. The text of the twenty-fourth clause
reads as follows:
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"Without prejudice to the provisions of articles 39 et_seg. relating to
states of emergency provided for by the present Constitution, if, during the
period referred to in the thirteenth transitional provision, acts of violence
are committed with a view to disturbing the public order, or if there is a
risk of disturbance of internal peace, the President of the Republic shall
make a declaration to that effect and shall have, for a renewable period of
six months, the powers to:

(a) Detain a person for a period of up to five days, at his home or in a
place other than a prison. In the case of an act of terrorism
entailing serious consequences, he may extend this period by up to
15 days more;

(v) Restrict the right of assembly and freedom of information, the latter
only with respect to the foundation, issue or circulation of new
publications;

(¢) Refuse entry into, or expel from the national territory in the case of
any persons propagating the doctrines referred to in article 8 of the
Constitution who are accused or have the reputation of being active
supporters of such doctrines or who commit acts contrary to the
interests of Chile or constitute a threat to internal peace; and

(a) Order particular persons to reside in a specified urban locality within
the national territory for a period not exceeding three months.

The powers referred to in the present provision shall be exercised by
the President of the Republic by means of supreme decree signed by the
Minister of the Interior and bearing the words 'By order of the President
of the Republic!, Measures adopted pursuant to this provision shall not be
subject to any recourse other than an application for reconsideration to the
authority which ordered them.".

69. This provision creates a new form of state of emergency based on simple "acts
of violence", which could be isolated acts, and leaves it to the President to
determine the motive underlying them. Consequently, precise objective conditions
do not necessarily have to exist for such a state of emergency to be proclaimed.
The restrictions thereby imposed on personal freedoms are serious. The complete
absence of protection stemming from the final part of the twenty-fourth clause is
particularly disturbing.

70. Further provisions likewise affecting human rights form part of the text
which it is plamned to apply during and after the so-called "transition" period.
Thus, so long as one of the states of emergency - which may be prolonged for
successive periods - is maintained in the country, the exercise of fundamental
human rights is suspended, and the guarantees and protection attaching to those
rights no longer apply. The remedy of amparo camnct be exercised, and judges are
unable to order detainees to be brought before them during states of alert and of
siege. The remedy of protection is suspended for the entire duration of states of
emergency. Nor may the courts examine the factual basis for the measures adopted
by the authorities in exercise of their powers. The Judicial Power would thus
lose cne of its important faculties, albeit one which it has exercised only
exceptionally during the seven years of military government. Because of the
restrictions on the Judiciary's competence, there would no longer be any control,
once a state of emergency had been declared, over acts by the Executive Power.
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71l. The draft provides for a series of disqualifications based on present and
past political opinions and activities. It is forbidden for anyone who propagates
or has propagated "doctrines which attack the family or advocate violence or a
view of soclety, the State or the legal order which is totalitarian in character
or is based on the class struggle" to hold public office, even in teaching, to
occupy a post connected with the dissemination of information by the mass media or
to perform functions in political organizations, in organizations related to
education and in neighbourhood, professional, employers', students' or trade union
assoclations. Disqualification is pronounced for 10 years from the date on which
the Constitutional Court determines that an offence has been committed. Persons
found guilty of having upheld such doctrines are also to be deprived of the right
to vote. This provision confers on the Government a power to discriminate and to
exclude from social, political, economic and cultural life which will adversely
affect many Chileans. Its aim is to forbid any political opponent from having
access to public office, teaching, information or management positions in
associations of any type. In order to declare disqualification, it would suffice
to accuse anyone of having actively supported previous Governments (or to be in
favour of divorce), since the terms used to describe the conduct penalized are
extremely vague and leave room for varying interpretations. Chilean citizens can
be sure of avoiding disqualification only if they have supportdd and support the
present Government uncritically. This discriminatory provision violates the
principles set forth in international instruments to which Chile is a party.

72. The insecurity engendered by these various provisions is heightened by the
further restrictions imposed on fundamental rights. On the pretext of '"national
security" or "State security", restrictions are placed on the freedom to teach,
to join an association, to take part in economic activities or to go on strike.
Yet in no part of the text is the concept of "national security" defined.

73+« The text of the draft Constitution contains a large number of principles
formulated by the Govermment since 1973, analysed in earlier reports and regarded
by the Ad Hoc Working Group and the Special Rapporteur as violating human rights.
The provisions envisaged for the transition period bring no improvement to the
present situation with regard to himan rights. On the contrary, all the provisions
which had been promulgated for a period deemed temporary and exceptional would be
given constitutional force if the draft was adopted. As a result, the transition
period merely consolidates, at the institutional level, the present situation,
which is characterized by serious limitations on human rights.

74. The Special Rapporteur notes that the plebiscite to be held on

11 September 1980 will not meet the requisite conditions to enable the results

to be regarded as an authentic expression of the Chilean people's will. He notes,
moreover, that the text of the draft Gonstitution proposed by the Government
contains certain provisions which violate the human rights proclaimed in
international instruments to which Chile is a party, and others which remove
guarantees and protection intended to ensure the exercise of the rights recognized
by legislation in force in the country.

D. DPolitical rights

75. In the period since the publication of the previous report of the
Special Rapporteur there has been no appreciable change in the situation with . _-v
regard to political rights. All decisions relating to public affairs have
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continued to be taken by the Lxecutive Power, with no new developments to suggest
any improvement. Reference has been made, in earlier paragraphs, to the total
suspension of political rights in Chile in an institutional context characterized
by an absolute centralization of power in the hands of the Executive. This power
is exercised by the President and his ministers and is shared, in some respects,
by the other members of the military Junta representing the Armed Forces of Chile.

76. In their previous reports, the Ad Hoc Working Group and the Special Rapporteur
noted that the restrictions imposed on participation by the population in decisions
concerning public affairs were absolute and that the rights conferred by article 25
of the International Covenant on Civil and Political Rights were thereby violated
(see B/CN.4/1%10, para. 71, and A/34/583, para. 171). The Special Rapporteur
pointed out that the lack of enjoyment of any political right was even more

serious if it was viewed in the context of the restrictions applied to other
fundamental human rights, such as the right to freedom of association and assembly
and the right to freedom of information and expression (A/34/585, para. 178).

77. The electoral registers were publicly destroyed in July 1974. The
authorities then declared that the establishment of new electoral registers would
necessarily take several years, during which time it would naturally not be
possible to hold fresh elections (A/10285, para. 214). In April 1979, the
Minister of the Interior confirmed that electoral registers would not be
reconstituted but that the necessary machinery would be established to ensure the
validity of any plebiscite to endorse the draft Political Constitution

(o/34/583, para. 174). The plebiscite at which the new constitutional text
proposed by the Government will be put to the vote is to take place on

11 September 1980 without the electoral registers having been reconstituted. Steps
have been taken to enable persons not possessing an identity card to obtain one,
and it has been decided that this identity document, even if expired, would be
valid for voting purposes. 54/ There is no means of checking the number of votes
cast since it is Government officials who will be responsible for appointing the
authorities who are to preside at the booths as well as the polling officers.

78. The media have frequently published divergent opinions concerning the
institutional proposal, but the preparation of the draft Constitution was carried
out without the participation of the public or its representatives, and the
Government has steadfastly maintained its own views, which were in no way amended
as a result of criticisms by persons representing different currents of opinion.
Although certain currents of opinion have at times been granted the right to
freedom of expression, the ideas put forward had no influence on decisions. Thus,
the "Group of 24", composed of jurists and other persons well known in Chile,
held a press conference to present some suggestions and studies concerning the
draft Constitution. jj/ The following day, the ideas of the Group were rejected
outright by President Pinochet, who reiterated views similar to those he had
expressed on previous occasions with regard to his intention to exclude certain
political tendencies completely from any institutional activity. jé/

34/ El Mercurio, 12 and 13 August 1980.
35/ El Mercurio, 30 January 1980.

jé/ See, in paragraph 177 of document A/34/58%, the statements made by ‘
General Pinochet concerning the participation of certain currents of opinion in
political discussions.
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79. On 30 June 1980, the General Council of the Bar Association released a draft
Constitution which nine sub-committees of that body had worked tor two years to
prepare. On some points this draft differs from the one prepared by the Commibssion
for the Study of the New Constitution, nominated by the military Junta and presided
over by Mr. Enrique Ortidzar Escobar. jl/ President Pinochet stated that the draft
would be "a further element" to be taken into consideration. The Bar Association
was not invited to discuss its proposals and its vice-president did not know
whether those proposals had been studied, according to statements he made to the
press the day after the official draft had been presented and the plebiscite
announced. 38/

80. The rufusal to allow free expression of opinions differing from those of the
Government 1s evidenced by the dismissal of many university professors. Among the
university personnel recently dismissed from academic, managerial or administrative
posts there are many intellectuals who, in varying degrees, hidd expressed ideas
contrary to those held in official circles (see chapic¥, sect. B). These include
Professor Manuel Sanhueza, Chairman of the group known as the "Group of 24" which
had submitted draft constitutional articles differing from those of the Government.
The Rector of the University of Concepcidén told Professor Sanhueza that his
dismissal had not been due to personal reasons but was the outcome of a political
decision.

8l. The Government's wish to prohibit any kind of association dealing with public
affairs was also evidenced in the decision taken, at the request of the Minister
of the Interior, to prosecute persons who had tried to form a movement known as
the "Talleres Socialistas Democrdticos' (Social Democratic Workshops). The
Minister claimed that this movement had violated the prohibition on political
activity imposed by Decree-~Law No. 1,697 of 1977 (see para. 14 above).
Nevertheless, the courts dismissed the charges against the persons indicated. AQ/
The same Minister also filed charges against 12 other persons who,in December 1979,
had published in the press a statement regarded by him as "a party political
action or step taken by private persons.". The courts have not yet ruled on this
case, but the matter has been referred to the ordinary criminal courts pursuant to
the new Decree~Law No. 3,177. 417

See E/CN.4/1310, para. 73, and EL Mercurio of 1 July 1980.
Il Mercurio, 13 August 1980,

Hoy, 30 January - 5 February 1980.

El Mercurio, 26 March 1980 and 15 April 1980.

Bl Mercurio, 7 March 1980, At the request of the Minister of the
Interior, proceedings were also instituted under Decree-Law No, 2,347 of

17 October 1978 (see E/CN.4/1310, paras.Z217-226) against several trade-union
leaders who had been accused of having assumed legal representation when they had
no right to do so. This decree penalizes statements or petitions of any kind made
by members or leaders of workers' associations to which the authorities have not
accorded legal personality (see para. 18 above).

tEkR
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Decree-Law No. 3,177 of 9 February 1980

82. As indicated in section A of this chapter, Decree-Law Wo. 1,697 of

12 March 1977 ordered the dissolution of all political parties and other entities,
groups, factions or movements which had not been dissolved by Decree-Law No. 77

of 1973. Turthermore, it is forbidden to engage in or encourage any public or
private activity, action or measure of a party political nature, and penalties have
been established for anyone infringing this prohibition (see A/32/227,

paras. 66-70).

83. Decree-law No. 3,177 makes only procedural amendments, and none of substance,
to Decree-Law No. 1,697, since it.provides that offences under this instrument will
henceforth be dealt with by the criminal courts and will no longer be subject to
the procedure laid down in the State Security Act. A_/ A case brought before the
ordinary criminal courts offers the accused the advantage that the evidence must

be assessed in accordance with the lawy whereas, under the procedure laid down in
the State Security Act, the judge weighs the evidence according to his own
conscience and renders Judgement likewise.

84. Apart from drafting details, the new Decree-law seems to be intended to
prevent political ftrials from capturing the limelight. The aim would be to make
such trials indistinguishable from ordinary criminal proceedings, so that persons
charged with political offences are presented as ordinary offenders. This would
avoid public interest in such trials throughout their duration, and would inhibit
discussion of the serious violations of human rights resulting from the application
of Decree~Law Né6. 1,697 of 12 March 1977. The total ban, implicit in the text of
this decree, on the exercise of political and other related rights (suoh as the
right to freedom of association and information) constitutes a most serious
restriction of the exercise of civil and political rights in Chile. Although the
ban thereby imposed relates only to activities of a party political nature, the
Government, through the Minister of the Interior, interprets the decree as
applying to any activity aimed at the formation of associations or the expression
of opinions concerning the country's public affairs.

85. The first part of the draft Constitution allows for the existence of political
parties, but subjects certain opinion groups to discrimination which excludes them
from the country's social, political, economic and cultural life, as is pointed

out in section C of this chapter. In the second part of the draft, entitled
"Transitional provisions'", which is to remain in force during the first eight

years of application of the new Constitution, it is stated that:

"Pending the entry into force of the basic constitutional law
relating to the political parties covered by article 19, paragraph 15,
it shall be prohibited to engage in or to encourage any activity, action or
measure of a party political nature, whether by natural or legal persons,
organizations, entities or groups of persons. Anyone contravening this
prohibition shall be liable to the penalties laid down by the law.".

86. Thus, restoration of the exercise and enjoyment of political rights forms
no part of the Government's immediate plans. On the contrary, the draft seeks
to impart a constitutional character to the denial of such rights.

42/ Pursuant to this act, an examining magistrate was appointed to hear
cases of this type in first instance.
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II. THE RIGHT TO LIFE, LIBERTY, PHYSICAL AND MORAL INTEGRITY
AND SECURITY OF PERSON

87. 1In his previous reports the Special Rapporteur analysed violations of the
rights to life, liberdy, physical and moral integrity and security of person.‘l/

In his report to the General Assembly at its thirty-fourth session, he highlighted
the question of institutional passivity with regard to this kind of violation of
human rights, which encourages the perpetrators of such reprehensible acts. He also
indicated that this passivity seomed to be due to reasons similar to those which
served as a basis for the continuing state of cmergency and for the promulgation of
numerous enactments designed fto limit enjoyment of these rights (A/34/583, para.126).
The period covered by the present report was marked by the promulgation of
decrce-laws which increase the severity of the penalties imposed on those who scck
to exercise their political, trade union, social, economic or cultural rights. Tt
was also marked by a recrudescence of the violence with which the sccurity cgencics
have acted - a violence which has been supported and justified by the Government,
arguing that it is necessary to take strenuous action against terrorism. Nevertheless,
most of the victims of the repression were innocent, no proof having been adduced of
their participation in acts of terrorism. The major events of this period are
described below.

88. In Jonuary and February, although the number of arrests declined from the level
of previcus years, the Government promulgated Decree-Law No. 3,168 of 20 January 1980,
which empowers the Minister of the Interior to impose enforced residence in various
areas cf the country for a period of three months., This decree~law provides the
Governrient with a legal instrument to deprive, through the administrative channel,
certain persons of their liberty during the state of cmergency and for a far longer
period than that authorized hitherto.

89, In March and April many arrcsts were recorded, accompaniced by searches of the
hones of the persons arrcsted, and a rcecrudescence of the illegal practices whereby
arrested persons are taken to secret places and tortured was noted. TPersons
participating in public activities or private ncetings and members of professional,
peasant, student, cultural and youth associations were ariong the vietims of these
violations of human rights. Many of those arrested were persons who had conncctionsg
with the work of the Catholic Church. Also included were persons who had opposed
the present Government in the past; others were arrested for interrogation becausec
they were friends or neighbours of persons belonging to the above groups or were
connected with them in one way or another. Decrec-Law No. 3,168 of 20 January 1980
has been implemented and persons have been subjected to cnforced residence in renmote
areas, At the same time various persons and institutions have been closcly watched
and severely persecuted. The days before 1 May were narked by various arrcsts,
especially of persons presumed to be in the process of preparing public activities
for May Day. Bombs planted by unknown individuals caused the death of innocent
persons and led the press to launch accusetions against opponents of the régine,
accusations which have not been confirmed by any reliable evidence.

1/ See A/34/583, paras. 89-170, and E/CN.4/1382, paras. 42-108.
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©®. The nurder of a carabinero, Heriberto Novoa Escobar, on 28 April 1980 gave

rise to further press campaigns and to operations during which many persons, some of
whon were released after a few hours, were arrested. On the same day,

Oscar Salazar Jahnsen was killed and the official accounts of the circumstances in
which he died are neither clear nor satisfactory. The clinate of terror and
warnings by the Government led to the cancellation of the Mass scheduled to be held
in the Cathedral on 1 May. Many participants in activities organized by the trade
unions were arrested and roughly handled on leaving trade union premises, and some
of them were later subjected to enforced residence. v

91. In May and Junc, several groups of persons, including trade union or peasant
leaders, persons accused of belonging to banned political parties or of having
engaged in extremist activities, were arrested. The arrests were made in the street,
at the homes of those concerned, and in various other places. Many of those
arrested complained of having been tortur.d., Most were released, despite allegations
made by the security agencies and disseminated by the press to the effect that they
had committed serious offences. Some were subjected to enforced residence or
brovght before the courts.

92, Acts of persecution, particularly against the Catholic Church, have also
increased considerably. In addition to searches of religious premises, various
parishes have been the scene of clandestine activities (underhand searches for
documentation, bombings or armed attacks).

93%. In July, Lieutenant~Colonel Roger Vergara, Director of the Army Information
School, was murdered. General Odlanier Mena, Director of the National Information
Agency (CNI), regigned and made statements in whichhe rejected the possibility of
this murder being attributed to extremists of the MIR (Movimiento Revolucionario de
Izquierda) group. President Pinochet crdered the formation of the Anti-Subversive
Commando (CAS) which co-ordinates, under a single commond, all the security agencies
of the country. The Government promulgated Decree-Law No. 3,451 of 16 July 1980,
which considerably expands the discretionary powers of the security agencies.
Large-scale operations were conducted, in the course of which hundreds of perscns
were arrested and in some cases remained missing for several days. The Governnent
declared that it had to teke o very strong line. As a result of the persecution of
the presumed perpetrators of the attacks made at the end of July, several persons
whose innocence has in most cases been subsequently cestablished died or were
seriously wounded,

94. Attacks on the Cathclic Church have increased substantially. One parish church
was surrounded by the police and three others were searched at the beginning of
lugust. Attacks have also increased against any private activity or any activity by
religious, social, political, economic or educational groups which was not subject
to the control of the authoritics or did not follow the line laid down by the
Government. Cardinal Radl Silva Henriguez was threatened with death on scveral
occasions. Many people disappeared without anyone knowing what had become of them.
CNI admitted that some of them were detained in secret places, while it has been
ascertained that other persons had been clandestinely kidnapped by the security
agencies. One such person died after being tortured and beaten. The perpetrators
of thesec kidnappings were identified during procecdings instituted at the Government's
request.,
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95. TIn the following scctions of this chapter an onalysis will be made, in
particular, of the violations of the rights to life, liberty, physical integrity and
security of person cormitted during the period under consideration.

LA, Arrests and detentions

96, 1In his report to the Cormission on Human Rights at its thirty-sixth session,
the Special Rapporteur drew attention to an increase in the number of arrests and
detentions during 1979, as compared with 1978 (E/ON.4/1362, para. 57).

97. The length of time for which people have been held under arrest or detained

in 1980 has varied greatly. In meny cases arrested persons have been subjected to
torture during their first few days in the hands of the security agencies, beforec
being released or brought before the courts., The machinations of the police and
security agencies have been characterized by the fact that: (a) their agents almost
never present an arrest warrant issued by a competent authority; (b) the
perpetrators of the arrests, often dressed in civilian clothing, do not reveal their
identity and do not explain the reasons for the arrest; (c) in nost cases, nmembers
of the family are not informed of the arrests or of the reasons for them; (d) many
arrested persons have been taken to secret detention centres where they have been
subjected to interrogations and to intimidetory practices.

98. The use of clandestine detention centres in which detainees are held secretly,
interrogated and in general tortured has become widespread; many statemonts report
prenises of this kind ond brutality or degrading treatment inflicted on detainces
there.

99. Quitc a number of arrests were made by well-armed groups of men travelling in
vehicles without licence plates and moving freely on the roads despite police
controls. Buses equipped for the seccurity agencics and passing as public transport
vehicles have scmetimes been used. g/

100. CONI has continued to arrogate to itself the power to arrest people illcpally.

A number of press reports have referred to arrests made by CNI, without specifying
by whose authority the arrcsts were made. Many of the persons arrcsted by CNI were
recleased as soon as the judges were informed of the charges against them and
ascertained the lack of grounds for their arrest, but before being brought before the
courts, the arrested persons had been sccretly held for several days in clandestine
places where they were tortured.lé/

101. At a press conference convened by the Chilean Cormittec on Human Rights, a
lawyer analysed 15 cases of perscns arrested in April and sunmarized the cormon
featurcs of thesc cases os follows:

"The arrest is made late at night, at the homes of those concerned, by o dozen
or morc heavily armed agents in civilian clothing. They present no arrest or
search warrant. They search the housc and oblige the members of the family to
sign blank sheets of paper. The persons arrested have adhesive tape placed

2/ Thus Mrs. Adriona Hortensia Vargas Vasquez was arrcsted when she boarded
one of these vehicles, believing it to be an ordinary bus. She was then taken to a
sccret place where she was torture.

3/ Sece, in this chapter, section B on torturc.
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over their eyes and are taken away to secret detention centres. In the cells
they arc handcuffed to bunks. They are photographed with wigs and false beards.
They are tortured and then obliged to sign docunents which they are not allowed
to reed. Five days later they arc returned to their hones'. 4/

102. The number of arrests made in the first half of 1980 waos higher than that
recorded for the same period in 1979. Whereas, between Janvary and June 1979, 744
persons were arrested, 1,208 persons werc arrcsted between 1 Jonuary and 20 June 1980
according to statements made by the Chilean Cormittee on Human Rights at a press
conference which it gave with the Cormittee for the Defence of Youth Rights on

20 June 1980. 5/ In the following months the number of arrests scems to have
increased, according to press reports and information received from various sources
by the Special Rapporteur., An Amnesty International report dated 21 July 1980 shows
that, on 17 July, 350 persons were arrested in o single arca near La Florida, and
that hundreds of arrests were made in other places. These figures include mass
arrests, sometimes followed by detention lasting a fow hours, carried out following
acts of terrorism. Arrests of this kind, to which the inhabitants of the poorer
quarters are often subject, have an intimidatory effect, since they are accompanied
by a large-scale deployment of weapons and violence,

103. The number of arrests followed by detention lasting from one to five days which
ccecurred up to 30 June 1980 is lower than that recorded in previous ycers. This is
explained by the fact that, as a result of the climate of terror created by official
statements and military operations, the population has preferred not to participate
in acts or demonstrations in the street or in biz meetings in closed halls, On the
other hand, cases of deprivation of liberty for periods exceeding five days increascd
following the implementation of Decrec-Laws Nos. 3,.68 of 20 January 1980 and 3,451
of 16 July 1980. In July and August, arrcsts increascd sharply, but no accurate
information can be supplied on the length of the detentions. Not only has the
period of detention been extended, but the circumstaonces in which the arrest takes
place have worscned (brutal searches, with maltreatment of members of the family),
as have the physical and psychological sufferings inflicted on detainecs. The
following few examples give an idea of the proccdurcs employed for arrcsts:

(a) Ricardo Jesds de la Riva, He was arrested while walking along the street
on 8 April 1980 by a group of 15 armed men in civilian clothing who presented no
warrant from a competent authority. Many witnesses were present at his arrest, to
whon he shouted his name, whercupen onc of his kidnappers pointed a pistol to his
head. He was forced to get into a taxi. The newspapers reported his arrest,
stating that he was "suspected of having participated in the theft of the flag before
which the independence of Chile was proclaimed" (incident which took place on
5 April). é/ Ricardo J. de la Riva was taken to secret CNI prenmises where he was
tortured: he was beaten and received eléctric shocks on his genitals and other
sensitive parts of his bhody. He fainted threc times, and a doctor came to revive
him. During all this time he was watched by a Dobermann. He was interrogated about

4/  Hoy, 7-13 May 1980.
5/  Solidaridad, No. 95, Junc 1980,
6/ El Mercurio, 12 April 1980.
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his political activities, but not about the theft of the flag. CNI agents conducted
a vinlent scarch of his home. The office of the Third Military Prosecutor stated
that he had heen arrcsted by CNI "under the powers conferred upon it by

Decree-Law No, 1,877", an instrument which, as the Special Rapporteur has already
indicated in various roports,_z/ does not bestow this power upon C(NI. The person

in question woas prosecuted solely for possessing printed matter of a political
character.

(b) Victoria ond Boris Arnaldo Vera Tapia. Thesec two persons, who arc brother.
and sister, were arrested at dawn on 16 April by a group of 15 CNI agents who were
travelling in seven cars. The kidnappers burst into their home without presenting
any arrcst warrant, insulting the residents and scarching the common prenises of the
building. They seized certain documents relating to a youth centre of which the two
persons were nmenbers. The latter were taken blindfolded to 2 sceret detention centre
where they were interrogated about their activitices, in particular thosc connected
with the Church, about the priests attached to different districts of the Nuestra
Sefiora de la Victoria parish, about other parishes and the ecclesiastical area to
which they belonged, about the names of persons connected with youth groups in the
"poblacioneg" and about the circulation arrangements for the megazine Solidaridad.
Victoria Vera Tapia was violently punched in the face and was the victim of a mock
strangulation. Brother and sister were obliged to sign three blank forms, whereupon
their blindfolds were renioved. They were then able to sce that the following was
written: "I was arrcsted on ... in the company of ... at ... o'clock. I belong to the
the ... party and my associates arc ...". They were rcleased at 6 p.m. on the same
day, 16 April 1980.

(¢) Victor Monuel Riveros Olguin. He was arrested on 1 May in the course of
a spectacular operation in which some 20 CONI agents participated. The latter
searched the building where he lived and scattered propaganda material in his home.
They filmed the housc in this condition and then gathered up their tracts.
Handcuffed and blindfolwed, Riveros Olguin was teken to a secret ONTI camp where -
tied to a young detainee named Cottet who was in poor condition, probably as the
result of torture - he was interrogated about his alleged political activities.
Riveros Olguin remained in this sccret cemp until 5 May, when he was rcleased.

() Persons arrested on 1 May 1980. On 1 May 1980 several non-governnental
svents took place in celebration of May Day on closed premiscs belonging to trade
unions. When the events were over, police attacked some of the participants who
sere returning home, firing into the air and beating them. Plainclothes agents also
varticipated in these attacks. The arrests were made in violation of all relevant
legal provisions., The persons concerned were taken to police stations, where their
identity was checked and they werc interrogated. Nine of them were brought before
v judge at the request of the Minister of the Interior for having allegedly
sontravened the State Security Act; seven were relcased through lack of evidence
mnd two were prosccuted for creating disturbances. JOn the decision of the Minister
»f the Interior, 37 persons were subjected to enforced residence for three nonths

in various parts of the country. They inclnded three seminarists of the Congregation
»f the Adventionist Fathens.

1/ See A/34/5983, paves. 54--55.
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(¢) Porsons arrested on 12 June 1980. 4% 10.15 peme, 96 persons - 29 wonecn
wnd 67 men - who were attending o cultural and artistic neeting organized in
solidnyity with two stuldents oxpelled from the State Technicolr University were
werestods  Cownbincrrs scarched the prenises, where they claimed to have found a
substontial quantity of "subversive" materical {posters, leaflets) insulting the
Governnent, 8/ /Anmong the wonmen arrcested was a journalist fron the magazine Hoy who
hnd attended the neeting for professional reasons and who described what happened
o follows:

"We did not slecp. We were kept outside despite the cold, being made to
repeat our identity over and over agoin. We were ordercd to undress in front
of .the others for o nedical cxamination, in terribly cold weather, at 4 o'clock
in.thefmorning. We did not know how long we were to remain there, or what

the possible conseéquences or the charges brought against us were ...".

She added:

"There were no tracts, weapons or anything that could Jjustify such absurd
chargcs", 2/

Most of those arrested were released o fow days later with this warning: "Also,
the persons concerned arce informed that, in the event of a repetition, the Minister
of the Intericr will impose, with equal stringency, the penalties laid down', ;9/
The warning given to the persons relcased was accompenied by an order for three
nonths! enforced residence issued against 22 participants in the neeting.

Enforced rcesidence

104. Enforced residence can be imposed in Chile following a Judicial decision in the
case of certain clearly specified offences, including some of those provided for in
the State Security Act. It can also be applied during the state of siege on the
decision of the President of the Republic to order the transfer of a person from onc
place to ansther. Lastly, it can, since the pronulgation of Lecrec-Law No. 3,168

of 20 January 1980, be inposed during the state of cemergency by supreme decrce of

the Minister of the Intericr, whe uses the forrmula "by order of the President of

the Republic" (sce chapter I, section B.1).

105. Shortly after the promulgation of this decree-law, the penaltices provided for
began to be applied. Seventecen persons whe had participated in peaceful
denonstrations organized to celebrate International Women's Day werce the first to be
affccted by the enforced residence measures. No formal charge against then was
brought before the courts. A decrce of the Minister of the Interior ordered +thcir
tronsfer to diffcront parts of the cowntry, mercly indicating that the persons
concerned "had participated in this kind of unauthorized public denonstration
before.

106. Thirty-scven other persons were subjected to enforced residence for having
participated in public nmeetings held on 1 May. The decrce instituting this neasurc
indicated that the persons concerned werc "activists" and ordered their transfer for
& peried of threce nonths,

§/ El Morcuric, 14 June 1980.
9/ Hoy, 18-24 Junc 1980.

10/ Quotation from part of the communiqué by the Ministry of the Tnterior
announcivg its decision on this case. Lo Tercers de la Hoxa, 18 June 1980,




A/35/522
page 31

107. On 23 May, in implementation of this game prevision, Humberto Espinoza Aravena,
a young man who was arrested on 19 May by three individuals (onc of whom woas in the
Novy) and maltreated, was finally subjected to enforced residcnce by order of the
Minister of the Interior. 11/ :

108, Similarly, cnforced residence was imposced on 22 of the persons arrested at a
necting organized by the Onda Latina folklore club in Santiago (sce para. 103 (c)
above). These persons were accused of taking port in a political meeting wherc
printed matter had allegedly been distributed. The decrec of the Minister of the
Interior indicates that they are "Marxist activists", ;g/ The participonts pointed
out that they had held an artistic and cultural meeting in solidarity with some of
their colleagues who had been expelled from the State Technical University.

109, Other persons were subjected to enforced residence by judicial decigion
rendered in 1980 for contravention of article 1 of Decree-Law No., 77 of

13 October 1973, which proclaims the dissolution of political partics and declarcs
then illegal.

110, Persons subjected to this penalty arc sent to o voriety of places. Some are
thousands of kilometres from their homes. Others arc nearcer, but very difficult
to reach. Others are sparsely populated localities, where it is difficult to find
work.. Sore localities have an extremely harsh climate and others are situated at
very high altitudes. 13/

111, The uprcoting of persons from their usual place of residence couscs
innunerable problems, not only for themselves but also for their families.  The
nost irmmediate problems are the interruption of their studies or work, the
separation from their families, the loss of family income and the penalties which
acconpany enforced residence, nanely expulsion from teaching cstablishments and loss
of employment. The persons affected must overcone scrious difficultics to adapt

to local conditions and to find lodgings and a neans of subsisteonce. Mony have net
been able to find work, but other have. Some have beon exposced to harassnment
which has exaccrbated their already difficult situation. In onc casc a persons
subjected to enforced residence was obliged to go every Iwo hours to the local
police station to sign on; he was followed about and locked in his lodgings ot
night. In another case 2o person who had come to visit somconce in cnforced
rcsidence was arrcsted and torturcd. lﬁ/

11/ Solidaridad, No, 93, May 1980.
12/ La Tcrcera de la Hora, 18 Junc 1980.

12/ Chucuyo, onc of thc localitics to which sone persons subjected to
enforced residence have been sent, is 5,000 netres above sca-level; enormous
variations between doy and night temperatures are found there. Only o few dozen
people live there and there is little transport.

14/ The Special Rapportcur has reccived copies of the applications for
anparo subnitted by the victims.
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112, The onforced residence provided for by Deercce-Law N-o. 3,168 is o real penalty
which can be inflicted by the Exccutive ot its discretion. An order by the Ministor
nf the Interior is sufficicent to imposc the penalty; there is no legal appeal fron
the declsion, cxcept for an application to the sanc authority which took it, with

no puarentee that the application will be considered inmpartislly. The courts, in
the 1licght of the cosce loaw which has heen established since the present régine cene
to power, have refusced to review the decisions of the Exccutive. 15

113, The coscs nentioned in the present scction arc only exanples of the kind of
arrcsts which hove token place during this period. TUnder the new legislation

adopted in this ficld, the penaltics which may be applied without the intervention

of the Judiciary have hecn extended and the period for which detainces ronain

totally unprotected in the hands of the sccurity azencies has been increased
considerably. Furthernore, the intimidotory cffcects of the arrcsts on members of the
fonily end on persons who witness them have worscned, this being part of o geoneral
process of intinidation choracteristic of the period which commenced at the

beginning of the year.

B. Torture and ill-trecatnent

114, After the death of Mr, Federice Alvarez Scntibaficz at the ond of August 1979

2g o rosult of the torture to which he had been subjected at a sceret (NI centre, lé/
gone decline in the number of complaints of torturce end ill-treatment was noted,

hut between March and Auvgust 1980 the nunboer of such viclations increased,

115, In o provicus renmort, the Special Repportcur nentioned the cvidence of a
witness who hed reported that the intensity of torturc and the techniques cnployed
hod chonged, This witness described the tortures practised in Chile today as
"eoalculated risks" as comparcd with the harbarcus and extrencly deadly tortures
which were common in previcus yeors, ll/ In general, it con be said thot torturc
vorics in intensity from onc cose to another but that in all coses there is
huniiliation, harossment and, in one form or another, psychologicol torturc.

116. The complaints received nmention very crucl torturcs inflicted on women. Onc
of then had the following story to tcll:

"They 1aid me »n ny back on o bench like those found in squarcs, to which they
tied me by cach foot and hand separately. Thoy placed clectrodes on ny temples,
on my breasts, on the tocs of ny right foot aud in my vagina and they applied
cleetric current while treating me in o monner which was vulgar, coarsce and
huniliating to me as o wonmon. They interrogated ne concerning a neighbour

whon they were locking for and who, according to then, was an extremist
political crininal and a terrorist. The torture made me lose the scnsc of

lj/ The Suprenc Court confirmed the rejection by the Court of Ippeal, of the
application for amparo submitted on behalf of 83 persons arrcsted at the Onda Latina
folklore club.  The Court of Appeal had rejected it "hoving resard to the information
supplicd by the Minister of the Interior ond to the provisions of article 2 of
Dcerco-Loaw No. 81 of 1973, to Decrce-Law No. 3,168 of 1980 ond to article 306 of the
Crde of Crininal Procecdurc". (Bl Mercurio, 11 July 1980).

16/ Sce 4/34/58%, poras. 123-125, and B/CN.4/1%62, para. 66.
_:LZ/ A/Bﬂr/5839 pora. 114,
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tine end during Thursday nicht, I think it wos, ny torturcrs took me to
another roon and told ne that they would be obliged to give me o different
forn of treatment since I was a very tough casc.

"They untied me, woshed ny hands and took my fingerprints. They made ne sit
down, still blindfolded, on the ground and tied ny hands to my knces so as to
lcave 2 snmall space between my c¢lbow and ny knee, through which they passcd o
stick of about the thickness of a fluercscent tube, full of splinters which
scratched me. My position wos uncomfortable, olmost unbearable. T Legged

then to tell me what they woanted of ne. I even offered to plead guilty to
soncthing, but the torture was not over. They picked me up by the cnds of the
stick and placed me on o table. I then felt an indescribable poin, because
they held me in the air by roeising the stick by its ends. I had the inpression
that my fect and legs were crushed, I felt that they were inserting the stick
into soncthing fixed and ny boldy was swaying. They left ne in this position for
sone time. I felt then plecing clectrodes on my breasts, in ny vagina, on ny
feet and on ny tenples which caused convulsions go painful that I lost
consciousncss.

"My fainting rwust have worried nmy torturers since, when I cane to, I wos
lying on the floor, they were rubbing ny body and somconc who claimed to be
o doctor was asking ne how I felt. I told hinm that my head was hurting so .
nuch that I felt it was going to Wurst, because I had been strung up head
down."

117. This woman, who was subjected tc this trcatment becouse she was the nceighbour
of a perscon wanted by the security agencies, also suffered psychological

tortures, one of which consisted in kecepirng her naked all the tine and another in
telling her the lie that her T-ycar—-old son had witnessed the torturces and that his
fingers would Dhe cut off unless she gave the information sought. In this casce the
victin's story has been confirmed by the exanination carried out at the Institute

of Forensic Medicine, whosc report nentions "abresions of the right ankle and o
lineor ccchymosis on the left onkles ccchymosces on the upper third of the left logg
abrasions on the left heel, the left c¢lbow and the left chork; nultiple punctiforn
abrasions on the right hip, on both nipples and in the left pectoral arca". The
report concludes that it was a case of "light injuries produced by the action of an
offensive object and a physical cgent." 18/ k

118. Other detainecs have reported tortures just as scrious. Sonmetines, the
naltreatnent poses an immediate threat to the victim's life, since the sick are also
subjected to such torture. . One wonan states the following:

"As soon as I arrived there, they nade me wndress and laid me on o nmattress.
They applied electric shocks to all parts of my body, mainly to the ovaries
and the utcrus, and repeated the operation several times. I must inform you
that I suffer from cancer in both breasts and that I am undergoing cobalt
treatment,; which has weakencd my heart and obliges ne to toke 'coramine!
regularly. I informed ny torturcrs of this and asked them to let ne toke my
nedicine., They refused. That coused serious disorders.” 12/

18/ The Special Rapporteur has received photocopies of the relevant docunents
in appl%cation for amparo (Case No, 211-80) subnitted on behalf of Adrione Hortensin
Vargos Voasquesz.

19/ The Special Reporteur has received copies of the legal docunent in which
these events are rocounted.
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119. The tortures take place during the period in which detainecs are kept on the
secret prenises of the security agencics. This is the period for which the
President of the Republic is authorized to hold persons at his disposal without
bringing then hefore the competent judge. In fact, during this period prisoners
arc at the mercy of the sccurity agoncies, while Jjudges rcfusc to visit the premiscs
where they are held or to order the detainces to be brought before them. During
this period their 1life, liberty, physical integrity, honour and dignity have no
protection and they become nere objects deprived of any right in the hands of their
torturers, who con déstroy them physically ond mentally.

120, The cases of torture mentioned above involve persons who werc arrested prior
to the entry infor force of Decrece-~Low No, 3,451 and who were not torture! for more
than five days. At present, persons arrcsted in connection with ingquiries into
offences against State security involving death, injury or kidnapping are deprived
of all legal protection for 20 days. 29/

121. For example, on 16 July 1980 18 persons were arrcsted in o tuilding in Santiago.
They were accused of being meombers of a political orpanization and of possessing a
large quantity of weapons. Nevertheless, clrost all of them were immediately
released. Onc of them, the young José Benado Mendvigky, was held inconmunicado for
14 days, gl/ in the course of which he was subjected to maltreatnont described by
Claire Wilson Broffmon, held at the same time and alse subjected to torturc. In the
application for amparc which the lotter subnitted on behalf of José Benado Mendvisky.
the following account is givens

"At 7 a.nm. on Thursday they made hinm get up and took hin to the bathroon,

where he again vonited; shortly afterwerds he was agein taken up for torture
and I heard his cries of poain almost 211 morning. At one point they brought
hin down and told hin that there was a peneil and that he should talk., He
could hardly nove and could not walk unaided. He told them that he had nothing
to say and that he was already almost dying before their cyes. He was again
token away to he tortured after this reply, and a short while later was brought
back on a stretcher, scarccly breathing, About 15 minutes after he had been
brought down, o women cone running out of the room calling for a doctor hecausc
he woes dying, she said. The doctor was slow in coming and the last werds I
heard from José Benado were when, almnost unable to speak; he t01ld the doctor
that he should really sec hinm because he was dying. The doctor sald at first
'let him alone, no more', but then he shouted: 'We shall have to take hinm to
hospital'. At that nmoment José Benado could no longer speak and he could he
heard breathing with difficulty", 22/

122, It was said that Mr., Benado Mendvisky had been detained "in connection with the
inquiries being made following the nurder of Colonel Roger Vergara, lirector ~f the

29/ For a descripticn of this new provision, see chapter I, section B.2.
21/ El Mercurio, 17 July and 2 August 1980.

gg/ The Special Rapporteur has reccived a copy of this subnission.
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Army Intelligence School". 23/ However, Miss Wilsen Broffton afflmme? that none of
those detoined was interrognted with reference to this Aeath wnd thatl lhe (NI agents
adnitted that they knew thut Benado had no connection with the event.

123, Torture is still being practised as a means of obtaining information on persons,
organizations and events being investigated, and it ig not possible to report the
slightest progress, since whether or not greater or lesser usce is made of it depends
on political considcrations and not on adhercncce to the principles of xespect for
life, physical integrity and security of person. The following case is an
illustration of many similar complaints received by the Special Rapportour:

"... After driving around for 30 minutcs, during which my captors communicated
several times by radio, we arrived at a place where they made me get out. T
went up four steps and was then kicked hard in the stomach. I rcalized that T
was in a room, on CNI premises. They began to interrogate me and to kick and
punch me. . They wanted me to admit that I was in possession of weapons, that I
was an extremist and that I served as a letter~box for a group of terrorists,
etec. I denicd this and declared that the accusations against me were false.

At midday on Monday they undressed me and o person who claimed to be o doctor
exanined me. I was then taken into another room where the interrogation was
continued. I was violently and savogely kicked and punched., Electric current
was applied to my arms and to various parts of nmy body. They bawled into ny
cars through a megaphonc, which almost made me pass out. I was handcuffed to a
chair. This is the treatment which I rceceived on Mendey, the 12th and Tuesday
the 13th. Throughout this maltrecatment I was accused of being an extrenist and
of engaging in what werce described as terrorist activities. I attempted to
rcefute these accusations, since ny past is irreproacheble and I an o peaceful
nan who works tc support his family. Nevertheless, the physical and
psychological tortures inflicted on me were so savage that at some moments I
even offered to plead guilty to something if they would stop torturing me, and
especially if they would stop shouting into my cars, which almost drove me nad.
Naturally, ny torturcrs did not believe me. I am Jjustified in wondering ,
whether the other detainees, on whom similar or more cruel methods than those
applied to me are uscd, do not end up by agreeing to what their torturcrs want.
In any event, in the afterncon of Monday the 12th the bandage and sticking
plaster were removed from my eycs. and they showed me a customer who used to buy
the newspaper and cigarettes at the kiosgk from me. I saw that she was in a
poor condition, I recognized hor. They told mc that she hod asked me to keep
a parcel for her in the kiosk; +this is true, but I never saw or knew what the
parccl contained. I learned that she had becen detained since Thursday,

8 May 1980, and five days later she was still complaining of the ill-frcatment
received. Her narme is Inés Diaz Tapia. T was distressed to sec her in such
poor condition., Most of the detainces at CNI complained pitifully ...". gg/

124. Cases like that of this shopkeeper who, through lack of evidence to Justify
hig detention, was released four days later, give an ideca of the insecurity in which
the Chilean people live.

2%/ Il Mercurio, 22 July 1980.

24/ Application for amparo registered as case No. 355-80.
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125. Torture is practiscd to intimidate people by destroying then pbhysically and
nentally if they atterpt to exercisc their politicel and trade union rights or the
rights to frecdom of association and assembly. The compleints reccived show that the
victins are accused of belonging to various political parties, tradc union
organizations, neighbourhood associations or cultural or student organizations which
are not authorized by the Governnment or of engaging in activities on bchalf of such
groups (21l party political activitics are prohibited under Decrce-Law Nos. 77 of

1% October 1973 and 1,697 of 12 March 1977) Ei/ or simply of having expressed
personal opinions criticizing or diverging from official pelicy. Many people are
also subjected to maltreatment nmerely because it is believed that they can supply
infornmation on these activities, although they do not toke part in them themselves
and have never done 80.

126, Ill-treatment and psychological tortures arc inflicted on rmost detaineces.
Insnlts, threats and humilicting treatment are habitual practices of the security
agencics. The Chilean Cormission on Human Rights and the Committec for the Defence
of Youth Rights held a press conference on 20 Junc at which they spoke mainly of
the question of torture. They indicated that their statements were based on the
testinony of vietims. They stated that physical, psychological and mental tortures
"contrary to the most clementary conception©of the human being, threaten to becone
regular police procedurces". They affirmed that clectric shocks were applied to the
leaders of the peasant novenments arrested at Telca between 11 and 15 May and that
those leaders had been kicked and punched; onc of them had had a tee-noil pulled
out, another had been beaten about the mouth and ears; all had been photographed,
filmed and obliged to sign statcements which they had not been allowed to read; all
had been kept in secret places, blindfolded and handcuffed, without having the lcast
idea of what was going to become of then. gé/

127. A lawyer for the Chileon Cormission on Human Rights has said on the subject of
torture: '"These acts of terrorism orc not known to public opinion, either becausc
the press says nothing about them or because the victims are too frightened to
denounce then'. 21/

128. Under the heading "Kidnappings" (scction C below) the case of José Eduardo Jara,
who was confined in a sccret place and died o few hours after being relcased after
torture, is described. The nmaltreatment to which a girl in the same place of
detention was subjected has also been reperted, as well as the naltreatment
inflicted on other detailnees. According to the latest news, the agents of the
security agencies responsible for these kidnappings and tortures were subsequently
identified and prosccuted. The kidnappers were so sure of impunity that they did
not even take care to ensure that they could not be identified. The conclusive
evidence adduced by the victims of the kidnappings made it possible to shed light on
the events and to trace the likely culprits. This rapid action by the judiciary
prompts the observation that in hundreds of cases reported this year complaints have
not produced the same result. It is, hcwever, clcar that o simple judicial inquiry,
conducted with the co-operation of the administrative authoritics, would make it
possible to establish the identity of the perpetrators of the nmany other crimes of
torture which have been referred to the courts.

25/ See chapter I, scction A.

26/ Solidaridad, No. 95, June 1980,
27/ Hoy, 7-13% Moy 1980.
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129, Given the nature of the tortures, the threats proferred and the gencral climate
of intimidation in which the country is living, it is cvident that only some of the
vietims denounce the treatment to which theoy have been subjected. However, there are
cnough of them to give an idea of the viclent situation for which government
officials arc responsible. As has been indicated at the beginning of this chapter,
the number of persons detained and tortured declined during the early months of

this year. In Santiago alonce there were scven complaints of cases of nmeolireatment

in Januvary, five in February and nine in Morch. In April, however, 41 persons
complained of having been subjected to ill-trecatment and/or torturc, and in May the
nunber of complaints of torturc in Santiago 2lone was 19. In July and August the
nunber of pcrsons tortured scems to have increased considerably, according o reporis
received from organizations concerned with the defence of human rights, some of which
were published in the press of various countrics. 28/

130, The Special Rapporteur considers thot the Chilean people lack the nost
clementary guarantees for life and physical integrity. The following factors naoke
for a state of total insecurity:

(a) The proclamation of the state of cnmergency which involves the application
of Decrece~Law No. 1,877 of 12 August 1977 gronting the President, for the duration
of the state of emergency, powers which arce proper to the state of sicge, 22/ The
amendnent made by Decrec-Law No, 3,451 of 17 July 1970, which increascs to 20 days
the period of time for which a person can be held without being brought beforc the
courts, considerably worsens the situation of some detainees (szc chapter I,
section B.2);

(b) The increasingly extcnsive powers assumed by the sccurity ageoncies, which
excrcise, in practisc, a right which is reserved to the President of the Republic.
Thus, the security agencies nmoke arrests, keep people in sccret places and subject
then to unlawful coerciong

(¢) The concealnent of the activitics of the sccurity agencics permitted by
variorus decrece-laws ég/ and by military proclamaticons prohibiting the disscmination
of information concerning speeific oascs,vél/ as wcll as, the disscmination of
falso information cranating from thesc agencies by the information mediag ég/

28/ Sce The Guardian, 12 Scptember 1980:; Le Monde, 16 September 1980; and
the Amnesty International press rclease of 9 September 1980,

29/ See A/33/331, paras. 80-86,

30/ Sec, in this chapter, scction H on the sccurity agencies, and
E/CN.4/1362, paras. 833-83.

él/ On 18 July 1980, Brigadier-General Humberto Gordon Rubio, Cormander of the
Emcrgency Zone, issued a proclanation wherelby the infomation media are forbidden o
publish interviews with or statements by witnesscs of terrorist acts which nmight
jeopardize the successful outcome of the investigation. This prohibition also applics
to the dissenination of information concerning persons holding poets of responsibility
or public office in respect of functions or activities not perforncd in the course
of their official dutics, except with their cxpress authorization. (1 Mereurio,
22 July 1980)

32/ Sec, in this chapter, scction H on the sccurity agencics.
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(d) The tolerance with which the sucurity agencies are treated by the
tut

ingti iong responsible for protecting hunman rights, such as the Jjudiciary, 33/
oné the protection afforded to their activities by the Governnment, which it justifics

on the gounds of the "internal security of the State".

1%1. It is particularly disturbing that torturc and ill-treatment hove come to be

a perrmanent featurce of the country's legol and institutional order. The rcason for
this is the uninterrupted maintenance of the state of cmergency, under which a

serica of provisions in violation of hunan rights can be applied. Morcover, the
security agencices, whose powers are steadily coxpanding in the country's institutional
franework, possess the material means of torture (secrot prenises, instrunents of
torture, perscnnel specialized in thesc activitics) and enjoy official protcction to
cover up their activities.

132. There have recently been a number of acts of terrorism in the country in which
the victinms were nmilitary personnel or persons having no connection with any political
or governnental activity. Nevertheless, thesc serious and reprehensible acts do

not Justify the brutal behaviour of the seccurity agencics. It should be pointed out
that those responsible for the deaths caused by thesc acts of terrorism have not
heen found., However, nany people have been arrcsted and, in general, tortured,
accuged of being the perpetrators of terrorist acts, and have then been relcased
through lack »of justification for their detention. Others have becen brought before
the courts for acts which constitute nothing more than the exercisc of political,
trade union and social rights restricted by the Chilean legislation currently in
force.

133, In ony case, o campaign against terrorisn cannot justify a State in keeping the
entire population in inseccurity ond terror. The report of a journalist who tried to
gquecstion a girl who was kidnapped by CNI together with a friend of hers on

27 July 1980 and who wos released on 1 August, is evidence of this terror, which
prevents nany pesple from complaining of the tortures to which they arc subjected.
Young Georgino Ranirez and her father refused, out of fear, to be intervicwed by the
reporter, The friend arrcsted at the sane tine as Georgine is Norma Orcllana Riffo,
an 18-year-old student. Her faother, Sergio Orellana, who has been a neighbour of the
Romirez family for 20 years, told the press that Georgina, 17 years old, had been
subjected to intensive interrogation during the week which she spent in detenticn
being kept permanently blindfolded without knowing where she was or why or by whon
she was Dbeing held prisoner. éﬂ/ On 8 August CNI published a communiqué in which it
gave a li?t of persons whom it was holding in detention, including Norma Orcllana
Riffe. 35

134. The Special Ropporteur is oxtrencely concerned over the measures which the
Governnent has token to extend the powers of the security agencies and to subnmit
persons to their arbitrary control for an increasingly long period of tinme
(Decrcc~Law No. 3,451 of 17 July 1980). The persistent use on detainces of torturc
ond huniliating treatnment, as described in previous reports jé/ and in the forcgoing
parcgraphs, suggcests thoat these cxpanded powers will be one norce instrument at the
disposal of the sccurity cgencics for continuing to violate human rights and subject

pecple to their arbitrary will, without any legal or institutional control to
restrain then.

53/ See, in this chapter, scction I on the Judiciaxy.
34/ Los Ultinas Noticias, 4 August 1930.

35/ El Mcrcurio, 9 August 1980,

36/ Sec £/34/583, paras. 112-127.
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C. Kidnappings

135, During July 1980 further disappearances occurred; by the way the captors
operated, these were reminiscent of the disappearances which occurred between
1973 and 1977. Some persons were held only for a few days, but one of the
victims was killed by his captors.

136. The cases brought to the Special kapporteur's attention are the following:

(a) Guillermo Hormazibal and Mario Komero. These two journalists were
abducted in the street, right in the centre of Santiago, on 30 July 1980 at
2.15 p.m., by six persons in civilian clothes who did not identify themselves and
produced no arrcst warrant. Several witnesses were present at the scene.,
Mr, Guillermo Hormazdbal Salgado is Director of the Department of Public
Information of the Archbishopric of Santiago and Chief News Editor of Radio Chilena,
and Mr. Mario Romero Xstrada is Chief News Editor of Radio Presidente Ib&fiez of
Punta lronne, Thoy ware both forced into a C-10 van, which bore ns licenc2
plates, and werc driven blindfolded to an unknown destination., Mr. Hermazdbal
stated that he had not been interrogated or been subjccted to unlawful coercion.
Ee said that he had heard the voices of other persons detained in the samc place;
one was a man, who was cemplaining of the cold and said that he suffered from
arthritis, and the other was a woman. He himself was rcelecased at 10.30 p.m. the
same day, after having been driven in another vehicle while blindfolded, and left
gsomewhere in Santiago. His captors said that they belonged to the "Comando de
Vengadores de Mirtires" (Martyrs' Avengers Commando) and adviscd him to "kcep
guiet” since ''they were not playing games". §1/ Mr. Romero reported that he had
been scparated from his colleague on arrival at the sccret place of detention and
that he had been led into a room where he had been questioned about the
activities of his brother, Néstor Gonzalo Romero Estrada, a sixth-year student at
the Catholic University's School of Medicine, who had disappeared on Saturday,
26 July. He was also interrogated about his own political activities and
contracts. He stated that he had been beaten and kept blindfolded for the entire
time he had been detained. He had been left, together with his brother, at
1.20 a.m. on 31 July somewhere in Santiago. His captors stated that they belonged
to the same "Comando de Vengadores de Martires" and that they meted out justice
themselves because the police and security services had becn incapable of
combating terrorism., The Minister of the Interior regquested the Santiago Court
of Appeal to open an investigation into the matter and punish those guilty of the
offence, pursuant to article 5 (b) of the State Security Act (No. 12,927). §§/

(b) Néstor Gonzalo Romero, a student, brother of the journalist Mario Romero,
was abducted by a group of persons on Saturday, 26 July as he was going to the
clinic at the Catholic University. He was covered with a blanket and taken to a
place which he thought was the basement of a house. Later he was moved to other
premises, wherc he heard the voice of José Eduardo Jara complaining of pains in the
hand and of an ulcer. He also heard the voices of the abducted journalists. He
stated that he had been subjected to unlawful coercion during onc of the
interrogations. He was released in the same circumstances and on the same day as
his brother. 39/

37/ El Mcrcurio, 31 July and 1 August 1980.
§§/ El Mercurio, 1 August 1980,
QQ/ Bl Mercurio, 1 and 2 August 1980,
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(o) Nancy del Carnen Azcucta, o sccretary, was abducted on 28 July 1980
at 9 a.n. by four or five individuals in civilian clotheg arned with subnachine
fung, who broke down the deor of her roon whon she failed to open it, being
alarmed by the brusgue orders she had beon given. The unknown porsons
handceufled her, dragsed her out of the room by her hair and forced her into a van,
When she was being forced out of the house with blows, carabincross on duty
approached, guns in hand, and asked the captors to explain their bchaviour. The
person who was pulling her by the hair and striking hor advisced thon not to
intervene, showing then sonething (presunably a warrant), whercupon the
carabinecros noved off. Noncy del Carmen Azcucta was then token to a bascnent
where she was beaten, ill-treated, stripped and torturced with cleetric shocks
whilec she was suspended head downwards from an iron bar which had been passcd
between her arns and legs while her wrists werce handcuffed. She was able to
note the presence, in the sanc place of detention, of Gonzalo Ronero,
Cecilia Alzancra, Eduardo Jara and Juan Capra; the last-nancd had been arrested
at the sane tine as herself., There was alsc an clcerly person. Eduardo Jara
complained a great deal; his hands were hurting and he scened to have a burst
cardrun. He seld that he did not want to die, callel for help and prayed.
Nency el Carmen Azcucta was noved to another place, where she heard 40 or 50
cther detoinces arrive, in three successive groups. She was rcleascd non
2 Migust, together with Juan Capra. Before being rolcasced, she was threatened
with death if shce talked. Her capters clained that their acticn was for the
agood of the notherland and in revenge for its martyrs.ﬂg/

(@) Heisan Chachoury Said, a student of Syrian naticnelity, was arrested
on 28 July, at 9 p.n., in the samc circumstances as werc the porsons alrcady
nentioned. He was accuscd of Dbeing an extrenist and threcatencd with death, and
was apparcntly taken to the same place as the others. He was interrogated about
porsons listed in his telephone notcbock, but not absut political nmatters. He
was not subjected to nmaltreatment, merely '"from ftime to tinme «.. a blow of no
creat foeree'™ when he was slow to answer. He was transferred, like the others,

o a sceond place of detention, where he net Juan Caproa, Nancy Azcucta, sonconc
addresscd as Doc (the nicknane given to Gonzalo Ronero) and somcone called Bigote
whe complained the whole tine (he assurics that it was Lduarde Jara). There was
olso a girl nanmed Cecilia and an elderly wonan addressed as "abuelita" (prandna).
During his captivity he was kept handcuffed and his head was covercd by a hood.
He was rcleased on Saturday, 2 August near his hone, after having been advised to
keep Silont.ﬁi/

(¢) Cecilia Alzanora, a journalisn student, was kidnapped at the sanc tine
as her fellow student, José Eduardo Jara, on 23 July 1930, The captors werce
arncd te the teeth;  they halted the public transpert vehicle in which the young
persons were travelling and ordered thenm to get ocutb. They were put intce another
vchicle, where they were blindfolded and obliged to squat, and werc covered with
clothing. They were taken to a basgenent which thoy reached through a tunncl;
there they heard the sound of typewriters and sensed the prescnce of other people,
ag in an officoc, The captors separated Cecilia Alzanora from Jara. They
stripped her and examined her closely, They threatencd her and interrogated hex
about her private life, political activities, fricnds and university collecagues,
and about José Eduardo Jara. On the third day of her detention she ncoted that

4 1 Mercurio, 7 dAugust 1980.

41/ Ibid.



4/35/522

page 41

Jugé Eduardo Jara had been breught ing he was conplaining particularly «f his
ulcer and of pains in his wrists, and was fecling vory pocrly. They wero
apparently chocking the truthfulness of Jara's replics by asking Ceeillia Alzamcrc
the sanc gquestions. She heard cries fron other persons held in adjoining roone.
She reports that she herself was not beaten but that other persons in the sane
place ¢f detenticn were treated roughly and beaten. Soncone teld her that
"Eduards had been given the four-knot treatment. On the sixth or seventh day
she was noved to another building, together with José Eduarde Jara. The latter
complained a great deal, and when he complained tco much he was struck again.

On one ccecasion he was struck on the head; there wag a sharp ncisc, and at the
senme tinme the victin cried out. She and Jara were then put inte a car of rccent
nedel, fron which they were taken to a ruddy placce wherc they were left lying in
the sline carly in the norning of 2 July 1980. As Eduarde was feeling very ill,
having burns on his fingers and ankles and bruiscs on his face, Cccilia made hor
way to a neorby house to ask for nedical help. A1l that Edvardo monaged to say
was that he had been treated very badly and wanted to rest. Cecilia Alzanora
affirned that she did ncet engage in any political activity and that Bduardo Jara
"was never an extrenist. He was a peaceful man and was only intcrested in getting
hinself and his son out of the poverty in which they livcd.”gg/

(f) José Bauardo Jara was arrested at the samc tine as Cccilia Alzanora.
£11 that is known about the period he spent in the hands of his oppresscrs is what
was reported by the young wonan. They were both given attention by the Nufica

blic Health Scrvice, The docter in charge of the esteblishnent,

Dr. Lauterc de la Fuente, stated that the two young perscns were adnitted to the
centre at 4.15 a.n. on 2 July. The young wonan had no injurics, but
José Bluardo Jara was suffering fron an internal brain injury which resulted in
death at 8,05 a.n. on the sanc day, 2 July. The doctor stated that the student
had been conscious on his arrival at the carc centre and had t.1d4 the doctors
attending to hin that he had been abducted and subjected tn a great deal of ill-
treatnent Ly persons unknown,gé/ Spokesnmen for CNI said that this death was a
casc "cloarly for the p-lice", and that CNI had no Jurisdicticn in the mattor.éé/
4 nunber of organizations protested at this death and dencunced those responsiblc.
The Students! Federation of the Catholic University of Chile (FEUC), in particular,
statod:

"The rccent statenents by the Minister of the Interior, to the cffcct that
the sccurity scrvices operate within the legal provisions in force, leads
nccossarily to the conclusion that therc scems to be truth in the contontion

2l Mercuric, 3 August 1980,
Ibid.
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that detentions and abductions are taking place in our country beyond the
scope of the constituted authority and existing legality —~ a matter of the

utmost gravity". 45/

137. Other cases of abduction, concerning which the Special Rapporteur has no
further information, were denounced in the press by a number of organizations.
In particular, there is the complaint lodged by Alejandro Correa, a student
expelled from the Technical University, who stated that he had been abducted

and then recleasged. Together with Alejandro Goic, Mr. Correa made the following
statement on behalf of the Faculties of Social Sciences, Philosophy and Letters,:
Scicnces, Fine Arts and Musical Sciences and Arts of the University of Chile:

"In our view, Jara's murder is not an isolated incident but is directly
linked to the abductions and arbitrary detentions of 11 other students at
various universities which have taken place in recent wecks., These
involved Bernardo Amigo, a history student at the University of Chiles
Remis Ramos, of the Faculty of Sciences; Norma Arellanc, a philosophy
student at the University of Chile; Marcos Pifa a student debarred from
the School of Architecture; Alejandro Correa and Marlenc Schultz, of the
Technical University; Florencia Velasco, a student of Spanish-teaching
and Antonio Reynaldo, of the University of Chile; and Cecilia Alzamora,
Gonzalo Romero and Eduardo Jara, of the Catholic University. The latter
died from blows inflicted by his captors." 46/

138. In addition Mr. Guillermo Yungec, Chairman of the National Commission for
Young Persons' Rights, said on 4 August 1980 that, according to information in his
possession, threcc people had disappeared: Norma Orellana Riffo, Esme Ignacio Rios
Lépez and Agustin Divila. 41/ The press learned, from sourcces close to CNI, that
Miss Norma Orcllana Riffo and Mr. Agustin Diavila had been arrcsted by CNI, which
clained to have had nothing to do with the abduction of Ignacio Rios Lépez. 48/
Norma Orellana Riffo was arrested at 4 a.n. on Sunday, 27 July 1980 at her hone

by 14 individuals in plain clothes armed with subnmachine guns. The latter also
arrested her friend, Georgina Ramirez, who was later rclcased and stated that
Norna Orecllana had been ill-treated. The young wonan's nother was visited by

éi/ El Mercurio, 5 August 1980, At the request of the Govermment, the
Court of Appeal appointed an investigating judge to lock into the abductions of
Guillermo Hermazdbal and Mario Romero.  Further nmeasurcs werc subscquently taken
to investigate the other abductions, but in view of the apparent connection among
then all (one of the cases was that opened for the murler of José Eduardo Jara),
it was decided to combine then, As a result, the exanining nagistrate
Eciavarria Lorca was put in charge of all the investigations (El Mercurio,
9 August 1980). It was later anncunced that it had been concluded that officers
of the Police Departnent were responsible for those abductions and that they would
be charged.  General Erncsto Baeza, head of the police scrvice in question,
subnitted his resignation, which was accepted by General Pinochet (Le Monde,
13 Aiugust 1980).

46/ El Mercurio, 4 August 1980.
47/  EL Mercurio, 5 August 1980.
48/  Ibid.
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two persons claining to belong to the sceurity scrvices who obliged her to sign a
docunent giving the reasons for her daughter's arrest and stating that she was in
perfect health. QQ/ Agustin Davila, a potter, was arrcsted at the sane tine as
Marcela Bunstor, on 31 July 1980. The latter was rcleased on 2 JLucust and
apparcntly recported that both she and Mr. Davila had been tortured, the latter
having been forced to confess to offences he had not cormitted. 50 Sources close
to CNI apparcntly informed the daily EL Mercurio that Joustin I, Davila was being
investigated for suspected extrenist activitics, but that it was not certain whether
he would be charged with heading the extrenist cormando which had killed JLrmy
Colonel Roger Vergara. Ql/

139. Thesc abductions secen to be the result of arbitrary inplenentation, by various
sccurity agencics subordinate to the Ministry of Defence, of Docree~Law No. 3,451
of 16 July 1980, under which, on thc crder of the Minister of the Interior,
individuals may be held in custody for a peried of 20 days without being broucht
before the courts, whilst ingquiries proceed into offences against State sccurity
resulting in death, bodily injury or abduction of persons (scc chap. I, scct. B.2).
However, the victims have not been charged with such offences. It has to be noted,
therefore, that these cvents could signal a return to the repressive practices,
which characterized the régince's carly ycars, against opponents or persons whose
activities do not accord with the official policy line.

140. The abduction of persons for political rcasons is without doubt a terrorist
act. When it is carried out by official bedies or tolerated by the authoritics
such an act constitutes onc of the most scricus violations of human rights, since
the victinme are deprived of any protection. For that rcason, it constitutes one
of the gravest concerns for the inbernational cormunity, which rust censurc
protection for those victims by all the neans available to it in order that the
rights to life, liberty, physical integrity and sccurity of person arc respected.

D. Right to lifc

141, Evexry State is required to guarantec its citizens the right to life. No
State nay clain that it has no responsibility in cascs of viclation of that right,
to which a large part of all countriecs' legislation, and o number of international
instrunents, arc devoted.

142. For this recascn, whenever threats or acts infringing that right sten fron
action Ly State bodies - that is to say, those whosc role and purposc should be
to protect the right to life - the violations arce ¢ven nore scricus and gquite
richtly arouse the international conmunity's decp concern.

143, The Special Rapporteur, in the reports he subnitted to the General Asscnbly at
its thirty-fourth scssion (A/34/583, paras. 128—136) and to the Commission on
Hunan Rights at its thirty-sixth scssion (E/CN.4/1562, Paras. 69—74), referred to

a nunber of cinplaints concerning perscns killed by nembers of nilitary
organizations or sccurity services. The progress of a nunber of inquirics

Bl Mercurio, 6 Augcust 1980.
Ll Mercuric, 5 Aurust 1980.
El Mercurio, 6 dugust 1980
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brought before the courts at the request of the victims' rclatives is reported in
section I of this chapter. In certain cases the culprits have been identified.
In otherg this has not yet been done, since the inguiriecs have cncountered
obstacles raised by the military or administrative authoritics, which refuse to
communicate information, or are hampered by the attitude of many judges, who do
not inguirc rigorously enough into offences committed by members of military
organizations or security services.

144, Sincc submitting his report to the Cormission on Humen Rights at its
thirty-sixth session, the Special Rapporteur has reccived a number of further:
complaints of violations of the right to life. 52/ Some are cases of arbitrary
and irresponsible acts encouraged by the impunity enjoyed by their perpetrators,
within the general pattern of intimidation to which the Chilean population is
subjected., In other cases, the deaths seen to have beon premeditated with the

ain of concealing the true nature of the crime inflicted on political opponents ox
persons deencd "a danger to State security", according to the particular criterion
applied by the authorities in this case. 53/ These obscrvations are illustrated
by the following complaints:

(a) Marcos Tapia Guzmin (25 years, workman). On 8 December 1979, the victin,
who was taking part in a local féte, began to sing. The singing disturbed
Corporal Juan Vigorena Valdebenito, who approached the young man, gun in hand, and
shot hin in the nouth, causing instant death. A photocopy of the death
certificate and relevant details have becen sent to the Special Rapporteur. The
perpetrator is being held in the nmunicipal prison, at the disposal of the judge of
the First Crininal Court of Puente Alto. Prelinminary hearings are proceeding.

(b) Vicente Rojas Galdanme (shopkeeper). During the norning of
12 Decerber 1979, Mr. Rojas Galdame filled his car with pctrol at a service station
After he drove off, a patrol car fron the Tenth Carabineros Station followed him
and, on reaching a bend, its occupants opened fire on hin. Five shots were fired,
onc of which piecrced the victin's head. 54/

(o) Rafael Imis Ruiz Carrasco (22 years, workman). On 10 January 1980,
Mr. Buiz Carrasco was hit by a bullet as he was passing a roestaurant. As a result
of a quarrel in the restaurant a soldier, José Francisco Millar Cabezas, was using
a firecarn and the victim was killed by a bullet which ricochetted outside. The
Special Rapporteur has received a report of the facts and a photocopy of the death
certificate., The matter is before the Second Court of San Bernardo, and the
hearing is at the final stage.

(d) Pedro Andurandegui Sdez (19 years). The victin was arrested on
17 February 1980, together with a girl aged 15 years and another youth, aged
17 years, without any warrant being produced and without any apparent reason,
The three of then were taken to the headguarters of the Police Department of the
José Marid Caro district. Bach of the young men was put into a cell, after
having becn made to strip, whilst the young woman was kept in a room.
Mr. Andurandegui wos immediately taken to another room, where he was tortured with
blows and electric shocks for half an hour. Hig companicns could hear his cries

22/ The information concerning the cases mentioned in this chapter was

provided to the Special Rapportenr by veliable sources and is well--documented.
53/ The murder of Daniel Awifinig an exmiple of crinas of the labter type.
54/  Solidaridad, No. 88, Mauch 1580,
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of pain, which abruptly ceascd. On arriving at the headguarters that ecvening to
inguire about him, the victim's relatives were informed that he had died "from an
overdose of Marijuana". On the following day, when the body was returned to therm,
they discovered that the face and testicles were burnt, the nouth had deep wounds,
one cyc was bruised and the fingers were charred. The relatives filed a charge
of aggravated homicide against the nmembers of the Police Department responsible for
Andurandegui's death, before the Third Criminal Court of the Department of

Pedro Aguirre Cerda. It seems that the culprits were identified, but, the judge
rejected the relative's petition that they should be brought to trial, QQ/
Nevertheless, conclusive proof exists, such as the report submitted by the
Institute of Forensic Medicine which carried out the autopsy, stating "The cause
of death was the intake of liquid regurgitated from the stomach., The victin's
voriting was provoked by convulsions due to violent treatment which disturbed the
internal organs". 56/

(c) Rigoberto Fuentes Bravo (16 years). A police patrol called at a house
to put a stop to a noisy party. While those taking part were lcaving pcacefully,
the carabinero Maximo Moncada drew his revolver and fired three or four shots, one
of which hit the youth, who was running away, in the back. The youth was taken
to the Lota hospital, where he died before he could be given nedical aid. The
police officer was arrested and brought before the courts. 57/

(f) Luis Lazo Arriagada (23 years, workman, narricd, father of a five-year old
child, president of the Centro Juvenil Juventud y Esperanza of the Joao Goulart
district). On 29 March 1980, Mr. Lazo Arriagada was talking with his brother and
a group of friends near his home when a rented vchicle stopped by then. An
inebriated carabinero in uniform alighted from it. He approached the group and
forced the young men to lie on the ground, threatening them with his fircarm and
punching and kicking them although they had given no provocation. The victin's
brother, aged 14 years, protested at this unwonted and arbitrary bchaviour; this
angered the drunken carabinero, who assaulted him with kicks to the face. When
the elder brother stood up to defend the younger, thc caragbinero reacted by firing
four shots, two of which hit Luis Lazo Arriagada, killing hin instantly. The
murderer then fled, leaving behind his cap and a bottle containing alcoholic drink.
On 3 April a complaint was lodged with the Second Court of La Granja. A nunber
of witnesses gave full and corroborating descriptions of the culprit. The parish
priest of San Pedro y San Pablo, the Agrupacidén de Centros Juveniles de San Pedro y
San Pablo, the Coordinadora Juvenil de Santa Rosa and other parish associations
issued a statement on the matter, containing the following passage of note:

"We know that, when the investigation is completed, the culprit will te
punished, But there is something else we should like to know.  Who
checks the use of firearms in irresponsible hands?  Why are therc so nany
instances of uniformed men who kill for no reason when they are drunk or
angry? We wonder whether an attitude of permanent hostility towards
civilians is not inculcated in police officers. At least that seems to be
go in ovr townships, where human life, especially in the case of the poor,
seens no longer to have any importance.”

55/  El Mercurio, 7 March 1980.
56/ Hoy, 11-17 June 1980.
51/ El Mercurioc, 7 March 1980.
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(g) Miguel Henriquez Lizama (25 years, married, two children). On
28 March 1980, a l7-year—old youth, Fernando Henriquez, was accosted near his home
by two men in plain clothes who apprehended him, striking him viclently, without
giving any reasons or producing an arrest warrant. Called by neighbours, his

brother Miguel Henriquez intervened to defend him. One of the two men, identified
by several witnesses as a carabinero, drew his service firearm and shot him. The

victim died a few minutes later at the Barros Lucn Hospital. A large group of
carabineros arrived on the spot and arrested the victim's parents and his three
brothers., Several hours later, they were all released with the exception of
Fernando Henrfquez, who was charged with assault at the Buzeta substation, to which
the murderer of his brother is attached. The following day he was released on
bail by the military court, before which he is being tricd on a charge laid by

the carabincros.

(h) Oscar Salazar Jahnsen. On 14 March 1980 the victim submitted an early
application for amparc in his favour, since he was clearly being followed by
unknown persons in civilian clothes. In handling the application, the Court of
Appecal reguested information from the authorities, The Minister of the Interior,
replying to the communication addressed to the National Information Agency on
18 March 1980, stated: '"There is no record on this person and no order or decision
has been issued, relating to him'", The Headquartcrs of the Metropolitan Areca
Police Department stated on 19 March that, after consultation with the Department
of Technical Counsel, Police Information Section, it appcarcd that no outstanding
warrant of arrcst existed in regard to Oscar Salazar Jahnscn which could affect
his frccdom. The Minister of the Intcrior stated on 3 April: "Thce Department of
Public Order and Security of the Carabineros has stated that, as a result of
inquirics on the subject at the Metropolitan Arca and Investigation Headquarters
of the Carabincros, it appears that there is no previous rccord involving the said
Salazar Jahnsen'. On the basis of those statements, the Court of Appeal rejected
the application for amparo of the person concerncd; it ncverthelcss requested the
competent criminal court to make the appropriate inquiries in order to determinc
whether an offence had been committed. On 29 April it was reported by the press
that Oscar Salazar Jahnsen had been killed by security forces in an exchange of
gunfirc in the Renca district. A CNI communiqué stated: "It is believed,
although this has not been confirmed, that this person could be one of the
oxtremists involved in this morning's incident in the centre of the capital'. 58/
The communiqué refers to the murder of a carabinero that morning, by persons
unknown, on the Cerro Santa Iucia. 59/ According to information communicated to
the press, the victim had been followed for several dqys,ég/mmich would seemingly
have made it difficult for him to commit the crime of which he was accused in the
communiqué. It may be wondered why all the authorities questioned in comnection
with the application for amparo denied the existence of any rcason why Oscar Zalazar
Jahnsen should be followed, when in fact there were such rcasons, as the press
reports clearly show.

(i) Patricia Caballeroc Loyola (17 ycars). On 18 May two officcrs of the
Police Deopartmont had been at a party; when they left thepremiscs at 5 a.m.,
they beecame involved in an argument with a group of persons. Detective Enrique
Rodriguez, who was inebriated, drew his firearm without a word and fircd at the

58/  El Mercurio, 29 April 1980.
52/ Scc para. 90.
60/  La Tercera de la Hora, 29 April 1980.
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young woman, hitting her in the hcad and killing her instantly. Secing that the
young woman was dead, the murdercr fled in a car together with the other officer

and a woman who was in their company. They werc overtaken by some taxi drivers

who had set off in pursuit. Both officers were dismisscd and brought before the
Fifth Criminal Court. 61/

(3) Jorge Espinoza Farias (20 ycars). On 15 Junc 1980, in the San Gregorio
district of La Granja, carabincro Daniel Alejandro Mufioz Araya had an altercation
in the street with another person, In order to frighten the latter, he drew his
service wegpon and fired it at that person's house, mortally wounding Jorge
Espinoza Parias who was close by at the time. The officer was dismissed and
brought before the ordinary courts. 62/

(k) Santiago Rubilar Salazar. According to the sccurity agencics, the
person in question took part in bank raids carried out on 28 July 1980. In order
to cscape the police, Santiago Rubilar is alleged to have token as hostages a
woman and her son who werc travelling in a car. Apprchended by the carabineros,
who fired shots, Rubilar is said to have been wounded by five bullets and the
hostagcs less scriously. 63 Mr. Rubilar's relatives had reportedly submitted an
application for amparo to the Court of Appeal, alleging that he had been arrcsted,
with his wifc, Mrs., Luz Ccleste Rojas Carrasco, and his brother,Mr. Juan Rubilar
Salazar, by armed individuals in plain clothcs on 26 July - in other words, two
days before the attack. In the application it was also alleged that later
Mr. Carlos Salezar Fonseca, whose telephone number appearcd in Santiago Rubilar's
telephone notebook, had likewise been arrested. 64/ The information available is
not completc, since it concerns a rccent cvent. The Special Rapporteur will
continue to look into this case as wcll as that of scveral persons wounded or
killed during operations carried out by the security agencics on 28 July.

145. In other cases, attcmpts on an individual's life did not have fatal results,
but this in no way lecssens the perpetrators' responsibility. Onc of the cases is
that of Iwis Jerez Soto and Tuis Gonzdlez Aravena, who recelved respectively three
and five bullet wounds from submachine guns fired by a group of carabineros in
December 1979 (for an account of the facts, sce E/CN.4/1362, para. 735. The
officcrs accuscd them of "assaulting carabineros and stealing vehicles'. At

the hospital they were given attention while handcuffed, on the grounds that they
were "extremists". It transpired during the legal procecedings that there was no
justification for any of the charges, which werc dismisscd, - They in their turn
lodged a complaint for "acts of needless violence resulting in serious injuries"
against the three carabineros responsible for the attenpt on their livcs.éil

146. The aforementioned events are certainly not the only acts of violence that
have occurred in Chile.  Nevertheless, since the authoritiecs clain that the
illegal =acts committed by their agents are justified on account of terrorist

61/ El Mercurio, 20 May 1980.
El Mercurio, 17 June 1980,
El Mexcurio, 30 July 1980,
El Mercurio, 31 July 1980,

CERE

El Mercurio, 22 January 1980; Solidaridad, No. 86, Jamuary 1980.
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activitics, it shculd be noted that the victins nenticned appear tc have bceoen
imnmocent persons, oven though sone of then were accuscd, through the press, of
very scrious offonces. Furthernore, terrorist activitics, which unfortunately
are tonding to increase in Chile, immediately unleash a wove of arrests, torturcs
and killings,éé/ as in the casc of Oscar Salazar Jaohnscn, in which no proof was
over cstablished of the latter's responsibility for the death of carabincro
Heriberte Novoa BEscobar. On the other hand, the deaths for which menmbers of the
arncd forces and the sccurity agencies are responsible arc not cven dealt with
preperly by the courts, cven though the culprits have been clearly identificd.

147. In precvious reports, the Special Rapporteur comsidered the circumstonces in
which the socialist lcader Daniel Acufia Sepllveda died. The victin's son alleges
that this decath was the result of prencditated action by the sccurity agencics,
which then put out a falsce version of the facts, claining that Danicl Acufia had
cormitted suicide. Morcover, the security ageoncics occuscd the victin's son of
possessing ciplosives and of attenpted honicide. The son, Roberto Acufia Aravena,
was wounded but managed to escape during an assassination attenpt on him; his
father wes killed by nembers of the security agonoies.él/ On the day of the
cvents in question, 13 August 1979, the Officce of the Military Prosccutor reccived
from the CNIL arca cormander, Captain Patricio Vicente Padilla Villén, a
conmrmnication stating that Danicl Acufia had cormitted suicide and also accusing
Roberto Acufla Aravena of posscssing explosives and attenpting to murder sceourity
agents who had gone to his home that day. Army Captain Padilla Villén admitted,
on 17 August 1979, that he had drafted the communication giving that version.
Nevertheless, the nilitary court, in a note of 22 Aupust, instructed the sanc
person (Arca Comnmander Padilla Villén) to procced with investigations in order to
cstablish facts reported in the note of 13 August which he hinsclf had drafted.
Naturally, his roport nerely rcpeated the carlicr version. The sone person issucd,
during the proccedings against Acufla Araveona, a writ of scizurc signed by hin and
by two witnesscs (probably his CNI subordinates). Thercefore, Captain Padilla
instigated the acts which brought about the death of Danicl Acufla and the wounding
of Roberto Acufla Aravena, charged the latter before the court with being the
perpetrator of various offcnces and was entrusted by the court with investigation
of the facts. The irregularity of the legal proccdurc is obvious, as is the
partiality of the court, which is quite cleoarly naking no effort 4o cestablish the
facts but is sccking, rather, to give a scnmblance of legality te the scentencing of
an innocent person. The nany contradictions in the statonents of officials who
subnitted depositions to the court, and between thosce statenents and the naterial
cvidence gathered in respect of this casc, lend credence to Mr. Roberto Acufia's
versicn, which is norc plausible than the official account.é@/

66/ Scc scction A of this chapter, "Arrests and detentions' and secction H,
"Sceourity agencies',

él/ Sce A/34/58%, para. 133, and B/CN.4/1362, para, 72.

68 The CNI officials who adnitted to being prescent in the housc when
Danicl dcufia diced clained that the latter had committed suicide or had been killed
accidently duce to the explosion of a grenade. However, the deceascd's hands were
intact, according to the testinony of the relative who identificd the body, and it
is iopossible to imagine how soncone exploding o device against his own body
could hold it against his chest (the centre of the explosion) without using his

(2785

hands. The doctor who carricd out the post-norten cxanination of the vietin had
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148, The inguiries into responsibility for the death of Federico Renato Alvarez
Santibéficz have nade no progress. The action brought by the victin's nother
following the death of her son, as a result of torture, cn 21 Jugust 1979 has not
progressed beyond the stage of preliminary inquiry by the investigating judge.

The Special Rapporteur, in his report to the Commission on Human Rights,
comrunicated the results of the inguiry conducted by Investigating Judge

Mberto Chaigneau, who said that he was incompetent to act, since, in his view,
the facts cxamined constituted a crime of homicide, responsibility for which lay
jointly with the Carabineros officer who carried out the arrcst, the CNI officials
who had subjected the person cencerned to interrogaticn and, as an accessory after
the fact, the doctor who had issued a certificate testifying that Alvarez's

state of health had been satisfactory when he had left that institution.ég/

149. The family of Federico Renato Alvarez Santibidflez lodged a disciplinary
conplaint concerning the attitude of the Military Prosccutor, Herndn Montero,
naintaining that he had been remiss in his duty as an officer of the law since,
having seen the state of the victim's health, he had not ordered his irmediats.
admnission to hogpital but had him kept in the penitentiary medial unit. As
reported carlier, the action was rejected by the Suprenc Oourt.ZQ/

150, No progress has been made in settling this matter sincc October 1979, when
the file on it was sent to the military courts. On 30 October 1979, counsel
for the victin's mother asked for legal action to be taken against five persons
identified by the investigating judge as the persons responsible. On

3 February 1980, the request was rejected by the Military Prosccutor, who ruled
the cvidence produced by the investigating judge t¢ be fnesufficient. An appeal was
nade against that decigion and, up to August 1980, therc was no news of the
decigion of the Military Appeal Court which was to determine whether the persons
held responsible would be prosecuted. The case seens to have becn subject to
unjustified delays, thus allowing those responsible for this homicide to remain
at large and continue to exercisce their functions in the sccurity agencies for
which they work. On 14 fAugust 1980 the Military Appeal Ccurt decided not to
prosccute the officials of the police and sccurity agencics who had taken part
in the arrcst of Mr, Alvarez Santibificz and had been identificd by the
investigating judge as the persons responsible for his death.]l/

not found that a hand was missing, but later, after the body had been exhuned, it
was seen that its right arm was missing. This disappearance of the right arn
shows that there are persons anxicus to destroy the evidence. The

Spccial Rapporteur is in possession of photocopies of various trial docuncnts,
providing a good deal of evidence and presumptions which point to the conclusion
that the son's version of the facts ig entirely plausible.

§2/ Sec B/CN.4/1362, para. 66; A/34/573, paras. 123-127 and annex XVI.

79/ B/CN.4/1362, para. 101.
71/ Solidaridad, No. 9, second fortnight of August 1980.
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151. The Special Rapporteur has been able to establish that only some of the
persons responsible for the crimes referred to above were disnmissed from the
organizations to which they belonged, that very few of then werc remanded in
custody and that only in exceptional cases were they sentenced for oxtrenely
serious violations of human rights.zg/ The Special Rapportcur has found, by
a carcful analysis of the press reports and oi" the cases brought to hig attention
that no neasures of any sort were taken against the persons responsible when
the victins were political opponents or persons accuscd of offences against
"the internal security of the State"., @a the contrary, as =i in section I
below concerning the judiciary, in many cases the action at law is Dblocked by
the refusal of the security agencies and administrative authorities to subnit
to the Jjudges the requisite information for the investigation or by the courts!
lack of interest or diligence in seeking the truth and punishing the offenders.
Since acts of violence of this nature are being regularly and systenatically
cormitted without the culprits being brought to trial or scntenced to the
penaltics prescribed by law, the Special Rapporteur fecls bound to note that
the population of Chile does not enjoy sufficient safepuards in respect of the
right to life.

152. The climate of insecurity in which the inhabitants of Chile live has been
bighlighted by various persons and organizations. The latter include the
Chilean Confederation of Members of Religious Orders, which expresscd its
disquict on the subject and added:

"We note with sorrow that human dignity and frecdom arc being trampled
under foot in our country, and that national security is incrcasingly bringing
insccurity to those who inhabit it". 73/

zg/ The Court of Appeal of La Sercna upheld the sentences passed on
seven former police officers for committing the offences of arbitrary
detention and unlawful coercion against minors,; one of whon was 13 years of age.
None of the sentences exceeded three years, and the culprits were granted
conditional release. They were also ordered to moke restitution for moral
danages. The defendants have appealed te the Supreme Court against that
decision (EL Mercurio, 19 Junc 1980).

13/  Mensaje, No. 289, June 1980,
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E. Prison conditions

153. In his letter to the Secretary-General of 23 November 1979 (A/b.3/34/12),
the Permanent Representative of Chile to the Tnited Nations declared that there
were no political prisoners, that is, persons deprived of liberty for political
reasons, in his country.

154. As already pointed out, a Decree~Law was promulgated in 1980 authorizing the
Executive Power to deprive a person of his liberty for three months; this law
was immediately applied in many cases to subject persons to enforced residence in
various parts of the country.

155, Contrary to Government assertions, sceveral people are currently being detained
on account of their opinions or for having tricd to exercise their political rights.
In a number of cases, legal proceedings instituted against persons detained for
political reasons are a matter of common knowledge. For example, among the

persons held at the Santiago Penitentiary arc José Moldavsky and Jorge Soza Egafia,
both accused of belonging to a Comrmunist Party propaganda group;

Jaine Terifefio Urra, accused of operating a clandestine printing press for the
"Partido Cormmista Libertad"; and Inés Gonzdlez Figueroa (confined in the

Santiago Women's Prison), accused of distributing political leaflets. 14/ Also
held in the Penitentiary are Herndn Aburto Uriz, Justo E. Araya Moreno,

Jaine R. Pérez de Arce, Bermmardo A. Reynaldos Quintero and Ricardo G. Garcia
Contreras, all accused of belonging to the Socialist Youth, and

Guillerno Geisse Valenzuela, accused of being a nember of the MAPU Peasant Workers!
Party. They arc charged with holding clandestine nmectings and violating the

State Security Act..Z§/ All these political organizations have been banned under
provisions adopted by the military Junta. The fact of belonging to then
constitutes an offence in itself (Decrece-Law No. 77, art. 2).

156. In May 1980, the Minister of the Interior requested that three political
prisoners held in Row 5 of the Santiago Penitentiary and accused of harbouring
subversive naterial in their cells should be brought to trial._]é/ The
Special Rapporteur has received a declaration dated 18 May 1980 and signed by
"political prisoners of Chile!, containing the following statenent:

", .. Later, at 6 a.n. on 16 April, to the accompaniment of shouts and
whistles and under strong physical and psychological pressure, we were
brutally dragged out of the row by more than 60 policemen under the command
of Liecutenant Angel Armijo, officer of the Internal Guard. For nore than
two hours the cells of Row 5 were subjected to a thorough search, during which
books, tools and study naterials were confiscated, and noney and other
personal belongings stolen. The installations erected by the political
prisoners to improve their physical and sanitary conditions were destroyed.
The extrene sccurity neasures taken against political prisoners shows the
absurdity of the Military Governnent's accusation that the detainees are
trying to undermine the intermal sccurity of the State. They constitute one
nore proof of deliberate provocation, aimed at justifying the harsher
neasures taken against us in reprisal for the nounting tide of popular

resistance, for we are hogtages in their hands ...".

El Mercurio, 28 and 29 May 1980,
Bl Mercurio, 5 Aupgust 1980,

El Mercurio, 22 May 1980.

QS
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The examining magistrate in the trial, opened at the instigation of the
Minister of the Interior, ordered the case to be dismissed. The matter is to be
examined by the Court of Appeal..lz/

157. Another declaration by the political prisoners in the Santiago Penitentiary,
dated 6 July 1980, contains the following statement:

"Over and above the constant searching of the cclls, during which various
personal possessions are confiscated, over and above the complaints and
proceedings - when in fact we are in prison - which have been filed for
alleged viclationg of the State Sccurity Act and which have been dismissed,
over and above the harassment to which we arc subjected by CNI, the
restrictions on our right to culture and recreation, and misinformation,

we arc now the victims of a further arbitrary measurc, which only serves
to aggravate the atmospherc of hatred, rcvenge and tension in which we are
obliged to live.

A few days ago, we made public the attacks suffercd by one of our children
on visiting us in a special room reserved for visitors which had to be
shared with persons convicted for scxual offences, while officers of the
Gendarmeria pretended not to notice what was happening. This room was
allocated to us after our former visiting room, obtained after long and hard
struggles, and ratified by agreemont with the International Committce of the
Red Cross, had been taken away from us.

After this incident, wc werce ordered to receive our visitors henceforth in a
totally dilapidated place where we are obliged to receive them sitting on

the floor or standing, exposed to dampness and dirt and where our children
are in constant danger of falling ill. We were also notified of a further
reduction in the weekly visiting time, which used to be four hours, but which,
as from 6 July, will be only threc hours a weck in the conditions already
described.”

The authors of the statement add:

"The dignity and rights of political prisoners in other prisons and penal
cstablishments in the country are likewisc being infringed. The situation is
‘particularly serious for our female colleagucs in the COF [Women's Guidance
Centre, new name for the women's correctional institution], who are subjccted
to inhuman living conditions, forced labour and various annoyances, being
deprived of the right to information and culture and not allowed to live in

a community where they could live and work decently."

158. In view of the prison conditions which women detainces are obliged to cndure,
the lawyers of gix women prosccuted for violating the State Security Act or the
Control of Firearms Act and confined in the Women's Guidance Centre requested the
Director-General of the Gendarmeria to have them separated from the rest of the
prisoners, but their requcst was refused._ﬂg/ The prisoners themselves had
repcatedly made the same request to the prison authoritics. The reasons given for

11/ El Mercurio, 3 July 1980,
lg/ El Mercurio, 5 July 1980,
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this refusal were lack of spacc, the cxisting regulations and the nced for
discipline. Following the rejection of the appeal to the Director-General of the
Gendarmeria, the prisocners' lawyers submitted a fresh request to the Minister of
Justice, and as the reply was delayed, the prisoners began a hunger strike on

19 July 1980,_12/ an action in which the political prisoners in the Santiago
Penitentiary joincd. QQ/ The latter also demanded the resumption of family visits,
which had been suspended by the prison authorities, and an cnd to imprisonment in
disciplinary cells and the sclitary confinement of four political prisoners

(for posscssing books regarded as "subversive!). Ql/ The relativegof the strikers
then began their own fast at the Recoleta Franciscana Church, Santiago. §2/

159. On 29 July, in an interview with the Chef de Cabinet of the Under-Secretary

of Justice, who promised to scek a golution to the problem of the women

prisoners in the Women's Guidance Contre, the hunger strike was declarcd 45 be at an
end. ' :

160. The Special Rapportcur recalls, once again, the pronise made by the

Minister of Justice to vhe Ad Hoc Working Group that she would endeavour to find
a solution to the problem of secparating political prisoners from cormon
crininals. 83/ He trusts that she will also find a solution to the problen of
female political prisoners who arc obliged to live with wonen accused of ordinary
offences.

F. Persccution and intinidation

161. During the period covered by this report, the Spcecial Rapporteur hasg noted
a recrudescence of intinidation and persccution by the seccurity agencies. - Thesec
acts are directed against the rights of frecdom of association, asgsembly and.
freedon of expression and even against the right to try to find out what has
becone of nigsing persons in Chile. The persccution, threats and intimidation
arc aimed, in addition, at creating a climate of terror calculated to deter
people from exercigsing those rights.

162. Recently, nuricrous searches were carried out in homes, work places and
prenises of trade unions and other civil asgociations. In nost cases, no search
warrant was produced. Sonetimnes the police have blank warrants signed by the
Director of CNI, as in the case of Gonzalo Rojas Donoso, a journalist on the staff
of the daily newspaper El Mercurio, who declared that, on 1 March, his hone was
searched by a group of civiliansg armed with subnachine guns who produced a blank
warrant signed by Genceral Odlanier Mena. When a relative of his remarked that the
warrant was not in order, they answered that "that did not matter'" because they
would "fill out the warrant later". The journalist reported thesc facts in a
signed statement made under oath before a notary, a copy of which has been sent

to the Special Rapportcur.

12/ El Mercurio, 22 June 1980,

80/ EL Mercurio, 24 Junc 1980.

81/ Las Ultinas Noticias, 22 July 1980.
82/ la Tercera de la Hora, 28 July 1980.
83/ Sec 4/33/331, para. 370.
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163. Many other pecople have had their homes scarched under various pretexts, but

on no occasion were shown a warrant issucd by a conpetent authority. The victins

of this persccution are often the relatives of nissing persons or persons who have
been killed by the sccurity agencics. For cxanple, searches were carried out on

2 March 1980 at the honc of Berta Ugarte Romdn (sister of Marta Ugarte, whose

body was discovered after her arrest by DINL in 1976) and at the honc of

Marta Lillo Nificz (wife of Randn Ndfiez Espinosa, nissing since 1974); all the
occupants of the apartments were questionced and particulars taken of their identity
and occupation. Similarly, Mrs. Maria Inés dec la Vega, sister of Marcos de la Vega, thc
the former Mayor of Tocopilla who was shot on 19 October 1973 in the town of
Intofagasta, said that two attacks on her physical integrity had been made on the
street by unknown civilians. She also declared that a young man who had
participated in the organization of a mass for persons exccuted on 19 October 1973 -
a religious service held in Antofagasta Cathedral on 19 October 1979 - had been
arrcsted by hooded civilians, taken to an unknown place of confinenent, questioned
about Mrs. de la Vega's activities and urged under threats to collaborate with the
security agencics. ‘

164. The searches are carried out with a show of fircarms and are generally
acconpanied by interrogations (sonetines the inhabitants of neighbouring houscs are
also questioned) and threats. For cxanple, on 1 March 1980, the home of

Jog Ricardo Parra Salas and of his nmother was scarched. The civilians responsible,
who werc armed with subnmachine guns, said that they were "police officers", but
they did not reveal their identity or produce a warrant; the rcason they gave for
violating Mr. Parra Salas' homne was their suspicion that he "must be mixed up in
somicthing'. - In the abscnce of Mr. Parra Salas, they ordered his mother to inform
hin on his return that he must "stay put" in the house and warned her that they
would keep a watch on her to nake surc that she carried out the order. The person
concernced has applied for amparo.

165. Two people belonging to the Juventud Obrera Catélica, Javier Héctor Pozo Arcnas
and Imis Armando Pinto Gutidérrez, have also had their homes scarched. On

6 January, the home of the former was scarched by four civilians arned with
subnachine guns who gquestioned the neighbours about hig activitics. On

17 Januvaxry, other civilians went to his place of work and scarched his locker and
the section where he worked, On 26 January, they again searched his horne.

Mr. Pinto Gutidérrez, in turn, had his hone scarched on 6 January. In neither

case was any recason given for the scarch.

166. The offices of lawyers representing the interests of trade union
orgonizations (sce, in this chapter, scction I on the Judiciary) and the
headquarters of civil associations have also beon scarched. In particular, the
head office of the National Federation of Mine Workers was illegally searched on
13 May 1980. Twelve civilians armed with submachine guns entered the building at
No.726 San Antonio street, District 54, Santiago, presenting a warrant issued by
CNI (which has no authority fto order such an operation). They asked the only
person present, Mr. Hemdn Castafieda, Sccretary of the Federation, questions.
concerning the persons who canc to those offices, and their persconal particulars,
likewise the private addresses of mnembers of the Federation's Board. They
destroyed furniture and other objects and took possession of the Federation's
correcspondence and records.
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167. The Special Rapportcur has also received information concerning other forms of
harassnent, such as shadowing, threats and illegal interrogations. This type of
persecution is sonetines practised against persons who have recently returned to
Chile, with the pernission of the Ministry of the Interior.‘gé/ They include

Mrs. Maria Teresa Ugarte Bruno, who rcturned to Chile in Deccmber 1979, and was
accosted in the street on 26 March 1980 by an individual who handed her a letter in
which an anonynous person, claining to bhelong to the "intclligence services'”,
assurcd her that a warrant had beon issued for the arrest of herself and other
persons who had returnced to Chile. This anonymous person advigsed her, also, to
leave the country before the end of April, This letter clearly contained a threat,
and Mrs. Ugarte Bruno fears for her liberty and security. Another person,

Mrs. Haydée Maria Rojas Guajardo, who had been conpelled to leave the country in
Lpril 1975 (aftor being arrested scveral times), was persecuted on her rcturn hone.
Mermbers of the district nilitia (appointed by the Govemnent) had posters put up
stating that Mrs. Rojas Guajardo is a "danger to the community'. On 16 March 1980,
she was attacked by threc persons in plain clothes who brutally struck her.

168. The nunerous thrcats and acts of harassment denounced are sonetinmes dirccted
against newbers of civil or religicus organizations. One member of the

Adventist Church received over the telephone anonymous threats which revealed a
detailed knowledge of his activitics. The honmes of menbers of the technical
corps of the Evangelical Church have also been scarched. A nember of the

board of the Villa Cafiada Norte housing committce in the Pudahuel cormmune was
vigited in April 1980 by two persons in civilian clothes who gquestioned hin
concerming the other nembers of that organization. Other nonbers of the
organization have also beoen visited by security officials. Numecrous students

and nenbers of university cultural organizations have been arrested and persccuted.
They are sonetines threatencd with physical punishmont.gj/ or disciplinary
neasures by nenbers of the university security scervices.

169. Ls already stated in previous reports, illegal interrogations arc just one

of the forms of harassment commonly indulged in by the sccourity ag@ncies._@é/

These interrogations take place during personal visits, or scarches; the victims
nay also be arrcsted and taken to secret places. In particular, two officials fron
the Missic Foundation of the Archbishopric of Santiago werc arrested on

30 Lipril 1980, taken to a Carabincros station and then conducted, blindfolded,

to gsecret CNI prcnises, where they were beaten and given electric shock treatment.

170. On 16 May 1980, the honcs of other members of the Missio Foundation were
scarched and the operation was repeated on 26 May, when a neighbouring housc was
also scarched. All thesc acts, together with the destruction of property and

the following of individuals, form part of a persecution campaign dirccted against
the Foundation.. . Kumerous interrogations take place without the persons being
arrcsted. The more prescnce of sccurity agents, sometimes armed, is enough to

nake the interropgated persons, sensing that they are in danger, answer the gquestions.

QA/ Sce chap. IV, scct. A, "The right to reside in, enter and leave the
country".

85/ Casc of Raul J. Molina O. in May 1980.
§§/ See B/CN.4/1362, paras. T8-T9.
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The purposce of these activitics is not to investigate crininal acts (althoush that
is the excuse sonctines given), but to obtain detailed infornation on the
organization, nenbership and activitics of civil associations which arc not
completely under Government control. For example, the hone of

Claudio Enrique LAraya Nufiez, o young nan who belongs to the Pudahucel South Youth
Co~crdiration Movonent, was scarched by armed 01V1llqns. During their illegal
scarch of the building (they never produced a warrant), they questioned the young
nan about his activitics, trying to incriminate hin in certain agpressive acts
cormitted some tine before. They asked hin "what plans he had for 1 May',

gsaying that "he was being used by the pricests" and insinuating that the pricsts
were paying hin for his activitics. They declared that "the priests hid nigsing
persons and lent preonises for neetinge', 411 these accusations were accompaniced
by abusc and insults. Thoy offcrced hlm noncy in return for his collaboration.

171, Persccution of mnenbers of organizations also frequently tekes the form of
shadowing. Thus, Mr. Guillcrno Yunge began to be followed by officials in a
rnotor~car after presiding over a necting of the Committec for the Defence of
Young People's Rights. He was shoadowed for several weeks, which cenabled hin

to take down the registration nurbers of several of the vehicles involved. He
applicd for protection, whercupon the Minister of the Interior informed hin that
the numbers he had given did not correspond to any of the vchicles in his scrvice.
The application was rejected, but Mr, Yunge has appealed to the Suprene Court
against this ruling. QZ/

172. The persecution of persons who hold opinions diffeorent from those of the
Government or who arc enpagsed in trade union or social activities, or activitics
commected with solidarity movenents, assumecs still other forms which arc no less
sericus: disnissal from their posts or jobs, or expulsion from their colleges
or wniversitics. 88/

173, The Special Rapportceur has referred, in previous reports, to the activitics
of an organization called "Conando Carcvic!, which had scnt anonymous threats to
nenbers of the association of Relatives of Missing Detainees. He reported that,
when the victims applicd for protection, the Minister of the Interior declarcd
that he had "no rccord" of that group. The Special Rapportcur had pointed out
that, even though the courts and the authorities nmight lack information, they
shoulu take the necessary measurcs to investigate the origin of the threats. 89/
The Special Rapporteur was therefore particularly intercsted in the progress of the
actions brought in connection with those threats. In case No. 51,282-1, following
the complaint by Mrs. Clara Torres de Canteros and Mrs. Lucia Canteros Torres

(sce A/34/583, para. 14%), CNI and the National Dircctor of the Police Department
have declared that they have no record of the group.

174. Ls for the activitics of "Comando Carcvic', the Specicl Rapportcur has rcceived
copies of docunents showing that this group docs not confine itself to
intinidating members of the Association of Relatives of Missing Detainces.

87/ EL Morcurio, 5 March 1980.

88/ Sce chapter V on the right to cducation, and chapter VI on tradce union
rights.

89/ Sce 4/34/98%, paras. 141-145; ond B/CN.4/1362, paras. 79-81.
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In an official reply by the Dircctor-General of the Police Departuent to the jud
of the Firsgt Crininal Court, Mrs. Maria Ruiz Salines, it is peinted out that
Jjournaligts and advertising agents have also reccived written or telephone threats
fron "Comando Carcvic'. 29/

175. Other threats, similar to those by "Comando Carcvic", are signed by a
so-called "Death Squad', Mrs. Violeta Zuniga, wife of Pedro Silva Bustos, a
nissing person, has reccived a letter signed "E de la M", asking her for

20,000 Chilean pesos in cxchange for the wrist watch Lelonging to her husband,
whou the senders of the nessage said they had killed two years earlier. They gave
precise details of the watch make, which is not onc that is commonly found on the
narket. 91/ ‘

176. hnother sinilar kind of group appears to be operating in university circles.
Ite activities began on 30 November 1979, when it tried to get the State Technical
University to suspend two students. On that day, leaflets werc distributed warning
goriec students thoet they were moing to be "struck off the University register'" and
others that the Anti-Marxist Front (FLAMA) "was keeping an eye on then'.

In Decenber 1979, the students Llver Herrera, Pedro fhunada, Scrgio Bdez and
Scrpio Gonzdlez received statonents and threats from this group by post.

In confirnation of the anonymous threats, threc of the students threcatencd

were subsequently cxpelled from the University and a fourth was barred fron
attending classcs for a wholc termn.

177. Following these events, a crininal complaint has been lodged which denounces,
at the sane tine, the cxistence of a student sccurity and surveillance scrvice

in that University. 4ttached to the complaint was a ligt with the State
Technical University letterhead, giving the nanes of 17 nenbers of the
aforenentioned scrvice, whose preniscs arc on the third floor, Officc No.9, of
the contral building, wherce arms were said to be kept. In the complaint, it was
clained that neubers of this service belong to the Carabineros or arc connccted
with it, as some of them have taken part in various police operations. 22/

178. Cn 11 March 1980, the students Victor Manucl Vega, Claudio Escobar,

Vilna Cerdén and Elizabeth Darria werce abducted by a group of civilians conprising
neribers of the sccurity and surveillance service. They were taken to a
Carabincros station, where they woere rcleased. This illustrates a number of
similar cascs of intinidation.

179. Haragssnent and intinidation are an important part of the activitics of the
security agencies. Their direct object is to prevent Chileans from exercising
their civil and political rights or from ftrying to recover those rights. In
practice, they are a serious threat to personal and fanily life, for they serve
to aggravate the insccurity in which the population lives. Sometines, State

officials arc to blamnc for this insccurity. Sonectines, it is due to
unidentified persons or groups, who appear to have close operational links with

90/ The Special Rapporteur has rceceived, from reliable sources, photocopics
of all the documents and conplaints montioned in this scction.

91/ Hoy, 16-22 January 1980.
gg/ During the celebrations narking International Women's Day, a student
fron the State Technical University, Miss Violeta Rojas Bagnara, was arrested and

token to police premiscs, wherce she was interrogated by a group of persons
including o nenber of the University sccurity scrvice.
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the security agencies. So far, the nenbers of the groups responsible for the
threats have not been identified, although the facts have been investigated in
certain court actions. The failure of these investigations is duc to factors which
will be dealt with later, i.c. in connection with the powers of the security
agencies and the way in which the Judiciary discharges its duty to protect human
rights and punish persons who violate then.

G. Persecution of the Catholic Church

180. The Ad Hoc Working Group referred on various occasions to the activities of
the Catholic Church in Chile and its associated ingtitutions in defonce of human
rights. In its report to the General Lssembly at its thirty-second scssion, the
Group stated that the Vicaria de la Solidaridad was a principal source of help

to those detained, to those who feel threatened with detention and to those
secking the whereabouts of nissing fanily ncmbers (A/32/§27, para. 130). Qﬁ/

The BExpert on the question of the Fate of Migsing and Disappeared Persons in Chile
also cormented on the work of the Catholic Church on behalf of missing persons

and their families (4/34/583/Mhdd.1, para. 144). In Decermber 1978, the Vicaria de
la Solidaridad, an organ of the Catholic Church in Chile, received a United Nations
prize for its distinguished services in defence of human rights and fundamental
freedons. However, press articles and other information recccived in the past few
nonths indicate that attacks on the Catholic Church are intensifying.

181, In hig report to the Cormigsion on Human Rights at its thirty-sixth session,
the Special Rapporteur referred to a scries of attacks in the second half of 1979
against the Catholic Church or institutions or persons connected with it
(E/CN.4/1362). Such perscecution hasg become a still more frequent occurrence in
recent months. In particular, the Special Rapportcur has been informed of the
following:

(a) On 4 Decenmber 1979, the Catholic pricst Manuel Montecinos revealed that
wunknown persons had broken into and scarched the Office for Religious Sexrvices,
the church and outbuildings of the Catholic cometery, without taking anything of
value, which suggests that the offenders had come not to steal, but to look for
evidence or information.

(b) On 14 March 1980, the Department of Public Information of the
Archbishopric of Santiago igsued the following statement:

"l. On Saturday, 8 March, at the St. Jolmn the Baptist Chapel at

Villa La Reina, the group responsgible for pastoral activities among workers
and young people organized a popular entertainnent, with the object of
raising funds for the district's most needy children. The event, which
was held under the slogan 'Women and the fanily', was attended by menbers
of the Chrigtian commmunity and numerous inhabitants of the neighbourhood.

2. The show bhegan at 8.30 p.n. and cverything was going according to plan,

without incident, until the arrival, at about 10.30 p.m., of a unit of
carabinerog; they entered the chapcl grounds and at lecast two of then

93/ See also 4/33/331, para. T79 (24).
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entered the bullding itsclf and interrogated the orgenizers of the cvening.
They also arrested a young nan whose job it was to distribute copies of the
New Testanment and pamphlets published by the Archbishopric containing
subjects for neditation.

5. The Archbishopric of Santiago once again deplores such behaviour, which
inpedes the Church's freedon of pastoral action and spreads uncasiness and
fear anong the population.” 94/

(c) On 26 April, an cvent to mark May Day, organized by youth groups, was
to be held at the parish theatre of Villa Sur. But before it could begin, and
while participants were arriving, persons in plain clothes broke into the hall,
confiscated the posters and arrested two young people, who were taken to the
police station of the Divila poblacidn. 4 group of carabincros surrounded the
place and the event had to be cancelled. The sane day, at the end of a sinilar
event in St. John the Baptist's Church in the Ddvila poblacidn a group of
carabineros burst into the building and arrested three persons, who were taken to
the local police station. There they were photographed beside the posters which
had been configcated shortly beforc at the parish theatre of Villa Sur. In
addition, leaflets were placed in their pockets. Vicar Alfonso Baeza went to the
police station to cnquire about the persons held, but he was not allowed to see
then,

(d) On 27 Lpril 1980, at about 9 p.1., the Exccutive Secrctary of the Missio
Foundation parked her car, belonging to the Archbishopric of Santiago, near her
home in the poblacidn "Renodelacidn hnérico Vespucio'", in the Conchali communec.
Three hours later, she found that the front and rcar windows. of the vehicle had
been smashed, the scats slashed with a cutting instrument, and that there was
sonc burnt paper in the fuel tank. Nearby was a car with thrce suspicious-looking
individuals inside. On 30 April 1980, in the same poblacidn, Guillermo Pelayo
Rojas and Vincente Graile Riveros, cemployces of the Missio Foundation, were
arrcsted by a group of carabincros. They were taken to the local police station
and later to sccret CNI prenmisecs, where they were subjcected to severc
ill-treatnent: kicks and punches and the application of electric current to
different parts of the body.

(e) On 1 May 1980, on returning from a public neeting held in a trade union
building, Mgr. Enrique ilvear, Auxiliaxry Bishop of Santiago, and Vicars
Miguel Ortecga, flfonga Baeza and Bristidn Precht were arrested on the street by
persons in plain clothes. They were made to stand against a wall with their arms
raised, while their car was scarched. The sane day, Migucl Ortega, Vicar of the
Pastoral Service for Youth, went to the San Miguel police station, at the
request of their families, to find out what had happened to two young people who
had been arrested that same day. On leaving the police station, the Vicar, who
was accorpaniced by other persons, was stopped and asked to identify hinmself.
His papers and books were inspccted, while he was made to go back into the police
station. There he was subjccted to insolent treatnent.

94/ Solidaridad, No. 89, March 1980.
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(f) On 1 May 1980, three seninarists of the Congregation of the Fathers of the
Assunption were arrested, together with two nuns, when they were leaving a trade
union building in which an event to mark May Day had been held. After boing
treated in a humiliating fashion, the nuns were released, but the scminaristg
were taken to the First Carabineros Station, where they rcemained for five days
before being transferred for three months to various parts of the country, by
order of the Minister of the Interior.

(g) The Church of the Immaculate Conception at La Granja was kopt under
surveillance by carabincros during the religious service held on 1 May 1980.
On 5 May, while a meeting for marriage and baptism guidance was taking placc, a
group of heavily-armed carabinerog burst into the building and asked about the
purpose of the meeting.  On 7 May, groups of carabineros came to the Church to
request details concerning the parish priegt's private life. On 8 Moy, a
seninarist was intercepted, on lcaving the Church, by a plainclothesman who
checked his identity and questioned hinm about what was happening in the Church.

(h) On 5 May, after 9 p.m., the meeting hall of the Trdnsito de San José
Church, Renca, was scarched by tw, carabincros who had forced their way in.
At the time, a young pcople's meeting was in progress, in connection with
providing assistance to secondary school pupils by organizing pre-university
courses. All the participants had to identify thenselves and were scarched.

(i) On 6 May 1980, cight heavily-amed civilians arrived in two large cars
at the headquarters of the FOLICO (Training of Workers! Christian Leaders)
Institute, which is under the jurisdiction of the South Zone Vicarfa. Without
producing any warrant issued by a competent authority and without the slightest
explanation, they searched the various offices in the building and asked to sce
the directors of the Institute, as well as other persons. On being asked who
they were, they replied that "they had been sent by the Pope'.

(3) On 8 May 1980, four carabincros arrived at the San Gabriel Church in
Pudahuel South, Santiago, and inquired about the times of mectings held therc.
The sane day, at 9 p.n., an unknown poerson turned up at a hall where scveral
people were neeting; on being asked why he was therc, he replied that he wanted
to register a birth. However, when it came to it, he refused to do so.

(k) On 8 May 1980, at 10 p.m., a group of carabineros ecntercd the grounds
of the San Imis Beltrdn Church in Pudahuel South and ingpected the yards and
gardens.

(l) On 9 May 1980, two carabincrcs presented thenselves at the building of
the West Zone Vicaria, demanding the names and addresscs of the parish priests and
the local church staff,

(m) In May, the following churches werc visited by carabineros:
Maria Mediadora; Nuestra Seflora de la Victoria; Nucstra Sefiora Reina de los
Apostoles; Sagrado Corazdn de Jesds; San José Obrero; San Juan Bautista;
San Martin de Porras; Santa Madre de Dios; Talagante; and Nuestra Sciiora del
Rosario de Fatima. The homes of priests and laymen assisting in church
activities in various places werc likewige visited. In every case, the
carabinerog requested the full nane, nationality, identity card number, age and
address of the priecsts, year of arrival in Chile of foreipn nonks and duration of
their stay in the district. They also inquired about the times and duration of
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nasscs and the activitices of church groups. They said they wanted to bring the
personal files of the nonks up to date, with a view to their protection, as CNI
had been inforned of the possibility of acts of violence.

(n) On 26 May 1980, the iLrchbishopric of Santiago issucd the following
statenent:

"On Thursday last, at 8.30 a.m., at the start of work in the various offices
and departments of the Lrchbishopric of Santiapo located in Calle Erasmo Escala,
00,1822, rifth and eixth floors, it was noted that:

(i) Unknown persons had surrcptiticusly broken into the offices on the
fifth floor;

(ii) Once inside, they had searched files and records."

In its issuc of 20 May 1980, the ncwspaper El Mercurio reported that the said
unknown persons had scarched the Office for the Adninistration of Property,
leaving the filing cabinets in disarray and had opened the lower part of the safe
and cxanined the documents inside, upsctting everything., The papers in the
Audit and Treasury Office of the Archbishopric and in the offices of
Cardinal Silva Henriquez and Caritas Chile had been sinilarly searched.

Mgr. Juan de Castro, Vicar-General of Santiago and of the Vicarfia de la
Solidaridad, declarcd:

"We do not know who is responsible ... but it is very suspicious that these
investigators are so knowledgeable, for they appear to be interested only

in the files. Moreover, all they tock was the passport and residence

pernit of a priest who holds a responsible position conferred on hin by the
Chilean Dbishops. This 'investigation' is not the first of its kind; +to our
knowledge, there have already been two similar oncs at the headquarters of
the Bishopric of Talca, in the offices of the Catholic cemetery chaplaincy
and at the Church of San Alfonso, Santiago”.'gi/

The doors of geveral apartnents in the building were forced open, but nothing of
value was taken.

(o) On 1 July, shots werc fired from a car at the West Zone Vicaria of the
Archbishopric of Bantiago. The front of the building bears the traces of
18 bullets. The Vicar, Mgr. Enrique Alvear, said that "the unknown persons,
after firing at the two buildings, hurled an explosive device at the house of
the priest, Father Julio Vargas'. Qé/ The Church of Santa Clara was also
peppered with submachine gun fire from a car on 5 July 1980. The perpetrators of
the attack also placed two explosive devices outside the Church. 21/

95/ Solidaridad, No. 93, Moy 1980C.
96/ El Mercurio, 2 July 1980.
917/ EL Mercurio, 6 July 1980.
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132, Cardinal Radl Silva Henriquez has rcceived threats against his life fron a
"Comandos Roger Vergora'. In an interview with journalists, the following statenent
by the Cardinal was read out:

"It ig ny duty to bring it to public knowlelge that, following the tragic
Ceath of a digtinguished Army officer, Coloncl Roger Vergara Canpos, whose
mirder we have condermed ag a scenscless crime and on aberrant and futile

act of violence, nuncrous anonynous threats have beon nade against the person
and lifc of high officials of the Church of Santiago.

The seriousness of thesce threats and of the possibility of their being

carried out will not escape anyonc. The hatred apparcent in such acts,

their irraticnolity and the chaos they arc calculated to create bring to

nind soncthing we have alrecady said before, and which today acquircs ncw force:
we rust clininate hatred, before hatred poisons and kills the soul of our
native Chile." 93/

183, The cvents of July 1980 clearly show that the attacks on the Catholic Church
arc a conscquence of its defence of human rights. On 27 July, Just as a nceting
with lecaders of the poblacioncs 22/ was about to begin in the South Zone Vicaria
of the Archbishopric of Santiago, carabincros surrounded the building, cut the
tclephone lines and prevented anyone from entering. 4L carabinceros commander told
Jjoumalists that the nen under hig command were nercly guarding the sector and that
the operation had beon ordercd by CNI, which wished to arrest onc of the lecaders
who wag ingide the Vioaria._lgg/ On 28 July, the Departnent of Public Information
of the Archbishopric of Santiago issucd o statement announcing the arrest of

Juan ilcjandro Rojas Martinez, by order of the Minister of the Imterior. It
explained that he had been arrested by CNI when he was in the Vicarfia attending a
neceting with represontatives of the Vicar of the Zene, with a view to finding
solutions to the problen of fenilies who had sought refuge in the chapel of the

Lo Bandera district. The statenent added:

"Althoush the order produced apparcntly mects the legal regquirenents
established by the Governmnent itscelf, the Church, from the noral perspective
incunbent upon it, once again denounces the injustice of a situation which
renoves a detaince fron the protective jurisdiction of the courts, leaving
hin exposcd to the acts of agonts whose identity is not known, who keep hin
in detention in a secret place and who all tco often subject him to
interrogations, accompanied by cocrcion which is morally and legally
unacceptable. Such a situation is all the more scrious now that these
detentions nay bhe extended for up to 20 days." ;Q;/

98/ Hoy, 23-29 July 1950.
22/ Poor districts of Santiago.

100/ EL Mercuric, 28 July 1980,

101/ EL Morcurio, 29 July 1980. Scc chapter I, scction B.2, for the
text of Decrce-Law No. 3,451, to which this statement refers.
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184, The Government, on its side, issucd o communiqué in which it accused the
person concerned, Juan Llejandro Rojas Martinez, of being an extrenist and deputy
chief of the workers' section of MIR for the Southern Zone. It undertook to

prove this to the courts, cxplaining that it was cxercising the powers conferred

on it in a state of cmergency to the cxtent that the public interest denanded. 102/
Pending subnission of this proof to the judges, Mr. Rojas Martfnez would ronain

in a sccret place in the hands of CNI. The events which gave risc to this
situation are clearly explained in a statement by the Auxiliary Bishop of Santiago
and Vicar of the Southern Zone, Manucl Camilo Vial, which rcads as follows:

"In view of the events of the moming of 22 July 1930, I should like o inforn
public opinion as followss (1) Yosterday, a plot of land was occupied in
the La Bandera sector of the La Granja commune, where sone 250 fanilies
belonging to various housing committecs in the sector had forcgathered,
distressed by the dreadful situation in which they have been living for so
long now, being deprived of the barcst neccessities for leading a decent
fanily life. (2) Accoxding to the statements of thosc concerned, the arca
was cleared with excoptional violence, a large nunber of persons being
arrested and taken to the Thirtecenth Police Station of La Granja. Also,
gone 300 persons, nostly wonen and children, took refuge in a ncarby
Catholic chapel. (3) According to conversations with thosc concerned, the
reasonsg for occupying the land werc as follows: (a) exagperation at the
repeated failurc of their efforts to find a just solution to their housing
problen; (b) lack of authorities for dealing with their problens with any
chance of success. (4) Their denands, to which the Vicar subscribes, arc
as follows: (a) to get a competent Government authority to come to the
gpot and ascertain all the circumstances of their distrecssing situation;

(v) to be assured of a rapid solution to their urgent problens; (c) the
release of all those arrested in the coursce of this affair, without being
subjccted to reprisals. (5) Our Church sympathizes with the problem of the
honeless., For this rcason, it appecals to all Christians, in this year of
the Eucharistic Congress, to sce that all these brothers of ours arc
agsured, as quickly as possiblce, of a home where they can live in dignity

as sons of God, and agpire to the proper fanily lifc to which they are fully
entitled.”

185. The Government issued a statenent in reply to the one by the Department of
Public Information of the Archbishopric of 28 July 1980 (scc para. 133 above),
warning those responsible and the authors of the statement from the Archbishopric
that nothing will induce it to deviate from its policy of combating terrorisn
and subversion by cvery means available to it under the law and that it will not
give way to anyone who questions the lawfulness of the legislation promulgated
by the Governnent. To challenge that legislation "would imply de facto
conplicity with violence". 103/

136. The Government of Chile, through its statcments and with the help of the
greater part of the press, treats on the sane footing actions which have

entirely different characteristics. It is not possible to equate terrorist crines,
such as the murder of Colonel Roger Vergara or the young man José Eduardo Jara,_lgé/

102/ El Mercuric, 30 July 1930.
103/ El Mercurio, 30 July 1980.

104/ See section C of this chapter.
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with cctivitics which arc ained at sccuring recognition of a right and which,
norgover, arce conducted peacefully and do not harn anyone. Nor is it possible to
deseribe as conplicity with terrorism the attitude of those who regerd as arbitrory
the laws cnacted By en authority which has appropriated to itsclf legislative and
censtitutional powers, since those laws affect fundanental hunen rights and violate
the intermaticnal instrunents to which Chile has acceded.

187, L1l this gocs to show that the State sccurity agencics are cngaging in an
intensive persccution campaimn against the Church. In sone instances, intcrfercnce
in Church affairs, and persccutions, arce the doing of "unknown persons'. It is
clgo "unknown persons" who commit certain acts of vandalisn, such as the destruction
of the windows in the mausoleun containing the nortal remains of the nother of
Cardinal Silva Henrigucz (destruction accompanicd by acts which demonstrated the
hernful intention of those responsible). 105/

58. The detentions, interrogsations, destruction of prop aTrassr and
188, The detent s int cat , dost t f property, harassnent and
persccution to which persons excrcising activities connected with Church life or

O
Church-sponsorcd programmes arc subjected, have also Teen frequent in this period.
Nunicrous persons have been arrcested on account of activitices to promote the gocial
sood, accused of subversion ond cven terrorism. In this connection, the
Special Rapporteur has obscrved that the press and other information nedia often
ropeat such information., Occasionally they quotce official sources and, somctines,
unidentificd sources. In this way, they help to create the impression that the
Church has o hand in acts of violence. The news thus published is not rectified
in any way when the courts or other authoritics have denonstrated the falseness of
the cccugations., For instance, when 13 persons were arrcsted in May 1900 at
Molina and Sontué, thoe press claimed that they Lelonged to o terrorist cell of MAPU
(a political group whosce activities, like those of all political partics, arc
Lonned under legislation promulgated by the Military Junta). It was clained that
o pricst fron the Netherlands, Father Teoldore Kombers, who cxercised his ninistry
among peasants of the region, had token part in their actions. DBut ot that tine he
had left Chile to return to his native land, for personal reasons. The press tricd
to moke out that there was something scandalous about his departurce and that he
had left the country sccretly. The Church authorities declared that, on the
contrary, Father Koemberg had loeft Ly planc, using his passport and without the
least difficulty. lgé/ The local ecclesiastical cuthorities werc not subsequontly
notified of any lesal proccedings or charge being brought against the pricst. 107

139, Another cxample, cqually serious, concerns the accugations made by the press
sainst the Church some days before 1 May, after the death of the carabincro
mberto Novoa Escobar. The infornation media announced the arrcst of scven
nenbers of the cell which had committed the crime._lgl/ They also announced that
the Vicaria de la Solidaridad had undertaken to defond the murderers and stated
that the applications for amparo subnmitted '"had no purposc other than to hinder
the investigation and hide the presuned culprits behind o snoke soroen.”.igg/

105/ Bl Mercurio, 20 May 1900.
106/ Hoy, 21-27 May 1950.

107/ Solidaridad, No. 9%, May 1980.
106/ EL Cronista, 29 April 1930,
109/ EL Cronista, 30 ipril 1950.
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"Radio Nacional, in its 1 p.m. nows progromme of 23 April, anncunced that the
carabinero's rurdercrs had the support of powerful foreism orgonizetions, which
financed their activities, and added that "at the sane tince, a host of lawyers
acting on bchalf of the so-~called Vicaria de la Sclidaridad arc mustering their
forcesg before the courts in order to subnit applications for anparo'" and that they
"disposc of powerful ncang of propaganda, funds and support fron abroad.
Furthermore, in order to carry out their political activitics, they arc hiding
behind the respectable fagade of the Catholic Church, which they are trying to
infiltratc in order to use it for their totalitarian conds."

190, However, the scven persons accusced by the press and defended by the Vicaria
de la Solidaridad were scven students of agriculture (Verdnica Rios S.,

Maria E. LAlvarez G., Margarite Leiva P., Pedro Izguierdo H., Rodrigo Garcia I,
Rodrigo Fuentes R., and Jorpe Fontecilla C.), sone of whon were arrcsted in their
hones and others on the strect, but nonce of whon had anything to do with the crinc.
Accordingly, thoy werce subscequently rcleased and no charge was brought. The press,
however, did not publicly retract or apologize for its false accusations.

191, The infornation media gystenatically nake accusations against arrcsteld persons
which subscquently turn out to be libellous (sce scction H of this chapter), but
which serve to Jjustify repressive neasurcs., They adopt the same tactics against
the Church and ingtitutions sponsored by or subordinate to it, thercehby inhibiting
the altruistic action of itg members in defonce of humen rights.

192. In the light of this situation, the Episcopate Standing Committec of the
Episcopal Conference of Chile circulated a letter to all Catholics in Chile on
29 Moy 1980, pointing out, inter alia, the followings

"The recent events at Linares, Talca, Santiago and other places in the country
and the systenatic campaigns conducted by certain press, radio and televigion
organs againgt the Church, its ingtitutions and its pastors have convinced us
of the presence, in Chile, of persons who have an interest in harning the
prestige of the Church, particularly the reputation of cortain bishops and
priests - not excepting this Standing Committee - by depriving us of our
spiritual authority.

These people seize on isolated facts, often false or maliciously distorted.
In this way, they try to intinidate us so that we shall cease to defend hunen
digmity and social Justice, two values which we cannot renounce since they form
an integral part of the Gospel of Jesus.

We arce, nevertheless, concerned by the bewildernent of many Catholics
of good will who have no source of information other than the said nedia,
while we, for our part, arc unablc to defond oursclves with the same ncans.

We arc likewise disturbed at the intinidation ncasures inflicted on
Christian communities which, in sonec cases, do not even darc to hold catechisn
classcs for fear of bLeing accused of cngaging in politics.

Cur intention in this letter is to warn you not to belicve the false and
sonctines insidious infornmation which is being put out by sone infornation
nedia,

It would be cosier for us to disrepard the distress of the poor, to ignore
the complaints of those who are ill-treated, and cven torturced, and not to
trouble oursclves about Justice. But if we did so, we would be failing in our
duty. "
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193. The Special Rapporteur has already rceferred to the sccurity agencies in
provious reports, becausc he considers them to be responsiblce for many of the
rumen rights violations in Chile,

194. He referred, inter alia, to the following typical characteristic featurcs of
their conduct:

(a) arrests carried out without a warrant from the competent authority,
following which the detainees arc held in sccrcet places where they arc frequently
subjected to ill-treatment, which sometimes lcads to deaths;

(v) The growing powers assumcd by thesc agencics, which publicly
misinterpret the rules in order to acquirce powers to which they are not legally
entitled, and their improper use of the mass media for the publication of
communiqués in which they attribute serious offcences to inncoent peoples ;;9/

(c) The increascd adninistrative and operational autonony granted to such
agencices under Decrceo-Law No. 2882 of 9 November 1979 which, according to o
pro-Govermaent newspaper, helps "to protect the sccrecy of CNI deliberations" -
in other words to shroud their financial operations ond repressive activitics
in sccrccy. 111/

195. All these characteristics arc on the increcasc, with the rosult that the
sceurity agoncies now have the power to intinidetce, harass, arrcst, torturc and
cven kill, without other authoritics cxcrcising ony control over their activitics.
The Judiciary, which rcjects almost 2ll the opplication for amparc submitted to
it, can in no way be considered an obstaclc to the growth in their powers. 112/
The Minister of the Intericr, whoe issucs warrants for orrests after thoy have
actually been carricd out by thesce agoencics, ncither regulates nor controls their
activitics, but nerely ratifies than. The comnunication nedia, which give
cxtensive coverage to infomation issucd by thesc agencics, giving it prefercnce
over any contradictory information, help to cover up their vioclations of human
rights.

196. The persistence of thesce activitics is described in other scctions of this
chapter, such as those entitled "Arrcsts and detontions", "Torture and ill-
treatnent", "Right to life" and "Persccution and intinidation',

197. In the chapter on arrests and detentions, rcference is made to the many
arbitrary arrcsts carried out without a warront. The security agencies not only
carry out arrcsts winich have not been orderced by the competent authoritics, thay
try to Justify their activitices and conceal the arbitrary naturce of such acts by
giving the nows nedia false information about their victing so as to portray

then as terrorists. In this way thoy persccute people who hold opinions opposcd
to thosce of the Govermment and at the same tinc cnccurage belief in the coxistence
of vast terrorist ncetworks or groups. The real perpetrators of many of thesc
acts arc nover identified. The nows nedie, which give proninent coverage to

110/ Scc A/34/58%, paras. 47-63.
111/ Scc B/CN.4/1362, paras 85-87
112/ Scc, this chapter, section I, 2.
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official communiqués or unofficial accounts from the security agencies, do not give
similar coverage to, or in some cases simply ignore, judicial decisions ordering
the release, for lack of evidence, of those unjustly accused.

198. For example, in April 1980, CNI arrested Ricardo Jesls de la Riva and accused
him of having taken part in the theft of a Chilcan flag from the National History
Musecum, llj/ The news of this arrest was given extensive coverage in the pross,
with photographs of the detaince. However, thce judge charged him only with
possession of socialist political propaganda matcrial.

199. Similarly, seven students of agriculturc were accused by the press of
murdcring the carabinero Heriberto Hemmédn Novoo Escobar in April 1980. The
newspaper El Cronista had a half-page headlince stating "Terrorists taken

prisoner: Murdcrous cell captured", 114/ and indicatcd that one of the detainces
was of Uruguayan nationality and that "sccurity officials scized large quantitics
of subvecrsive material which was hidden in a Zastave van, registration number
BD~-275...". The names of the students werc published in all the papers. However,
all scven were rceleascd without having been brought before a court.

200. The nome of Remén Angel Ojeda Urzda also coppeored in the press (which
indicated that it had received a report from the sccurity agcncios) as that of
an important leadcr of the Revolutionary Left Movement (MIR), wanted by the
sccurity agencics for his participation in scvercl ossaults and attacks. llj/
When he read the news, Mr. Ojcda Urzla prescnted himsclf voluntarily before the
military courts 116/ and was granted unconditional rclcase for lack of cvidence.

201, Citing CNI as its source, the press reporited the arrcsts of Jogé Hidalgo
Zemora, Aldo Bonté Medina, Inés Pizarro Letclicr and Rafacl Agecino Rojas, in
conncction with three bank raids. 117/ However, oll four people were rcleascd
without being brought before a court.

202. In April 1980, the sccurity agoncics begon to step up the number of orrcsts
ond, particularly in July, the situation become very tonsce and violent, similar
to the circumstances before 1977. Various cvents which occurred during thosc
nonths were, according to official stataments, responsible for the incrcasc in
reprossion, both with regard to the number and the scriousness of the acts
perpetrated. The murder of a carabincro on the Cerro Santa Lucia on

28 April 1980, 118/ the raid on CNI heodquertcrs cn 4 May, 119/ scveral benk

113/ EL Mercurio, 12 April, 1980
114/ El Cronista, 29 April 1980
115/ Las Ultimas Noticias, 30 April 1980

116/ A copy of the certificate of voluntary appecarance issued by the Office
of the Third Military Prosccutor was forworded to the Special Rapportcur.

117/ La Tercera dec la Hora, 17 April 1980
118/ EL Mercurio, 29 April 1980
119/ El Mercurio, 5 May 1980
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raids 120/ and the murder of Lieutenant-Colonel Roger Vergara, Director of the
Army Intelligence School, on 15 July 1980 lgl/ were among those events. It is not
yvetl known who committed these acts, although all of them have been attributed to
extremist opposition elements.

203. ILieutenant-Colonel Vergara was murdered by a group of experienced people with
access to exceptionally sophisticated technical materials. The operation was
undoubtedly carefully plamned. General Humberto Gordon Rubio attributed that act
to MIR groups. 122/ President Pinochet said that "those who harbour extremists
are accessories and are also guilty when terrorist acts such as the murder of
Ticeutenant-Colonel Vergara occur". 123/

204. President Pinochet launched a direct attack on the organizations defending
humen rights, accusing thom of being responsible for a "lack of firmness in
action'" and of trying to "lower our pcople!s morale; and whenover we take action,
pcople appear to defend the extremists and arc in fact their accessories". 124/
Thesce statements were obviously intended to justify the strong action taken which
cxcceded the bounds of the law and the standards for respect of human rights,
Other military authorities, however, cxpresscd differont viows. For examplc,
General Ernesto Bacza, Director of the Police Deportment, made refercnce to a
large-scalc tax fraud in which fommer members of DINA appcared to be implicated.
He attributed the attack to extremists, but rcfuscd to hazard a gucess as to their
political lcanings. General Odlanier Mena, Dircctor of CNI, stated that "the
attack was not organized in the usual MIR monner'. ;gg/ Both sccurity agency
chicfs tendered their resignations a fow days later and they were accepted by
General Pinochet. lgé/

205. The various sccurity agencies were united under one command in accordance
with cxpress instructions from Presidont Pinochet, and the Anti-Subversive
Commondo (Comando Antisubversivo — CAS) was cstcblished under the orders of
General Humberto Gordon Rubio.

206. On 17 July, the Govermment issucd Decrce-Low No. 3,451, referred to in
chapter I, scction B.2, From then onwards the cntire country was plunged into a
stage of great tonsion and violence. Opcerations were carricd out in the city

of Sentiago with cars and helicopters. Scveral people were killed and others
wounded as a rcsult of the chascs which took placce following bank raids. The
sceurity agencies' versions of the events which led up to thesc deaths were
refuted by somec of the rclatives of the victims. It was claimed that

Sentiago Rubilar Salazar was wounded on 28 July (he dicd later in hospital) in
an cxchenge of gunfirce with a group of carabincrcs. A women and a child who
were sald to have been taken hostage by Rubilar in his effort to cscape from

120/ ElL Mercurio, 12 April and 29 July 1980.

121/ Bl Mercurio, 16 August 1980.

122/ El Mercurio, 19 July 1980.

123/ E® Mercurio, 17 July 1980.

124/ Ibid.

125/ Las Ultimas Noticias, 24 July 1980.

126/ Las Ultimas Noticias, 24 July 1980, end El1 Mcorcurio, 12 August 1980
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a police cordon, were wounded. However, Santiago Rubilar's family submitbted an
application for amparo to the Court of Appeal which indicated that he had been
arrested on 26 July. Other persons who were injured and hospitalized were also
found not to have been involved in these raids. A young man of 25 was mortally
wounded during operations following the raids and his body was taken to the
Institute of Forensic Medicine. 127/

207. Many arrests and police raids were carried out. For instance, a house was
raided in the commune of Nufica on 16 July 1980 and 20 pcople were arrested.
According to the press, "the raid was carried out in the course of the investi-
gations into the whereabouts of those responsible for Colonel Roger Vergara's
murder". 128/  General Humberto Gordon Rubio reported that various weapons,
explosives and newspaper articles and a powerful transmitter had been found in
the place. ;gg/ A1l the newspapers reported on the weapons found in the housc
which they referred to as an "MIR hideout". 130/ It was also claimed that the
police raid had cnabled the authorities to dismantle an important extremist

cell, ljl/ Of the 20 persons arresited, 19 were rcleased two days later for lack
of eovidence, which disproved the report that an cxtremist cell was involved. The
owners of thc house were among the persons concerned, which belied General Gordon
Rubio's reference to the "arsenal' sald to have been found in the building. If
cither of those two statements had been confirmed, the judge would have chargoed
the detaineces under current Chilean legislation. All these people were ramovoed
from the house and transferred blindfolded to a sccret place. There thoy heard
and saw one of the people who happened to be in the house, Mr. José Migucl Benede,
being torturcd. He was held incommunicado for 15 days, after which time he was
placed at the disposal of the Office of the Third Military Prosecutor and charged
with having returned clandestinely to thce country and with possession of amms
(only a pistol was acknowledged by the accused to be his property). The foct
that he was not placed at the disposal of the Office of the Special Proseccutor in
charge of the investigation into the nurder of Licutcnant-Colonel Roger Vergara
indicates that he was not implicated in that investigation. Nor was Benado
accused of offences against state security, because if he had been, he would have
been brought before an Appeal Court judge.

208. Falsc accusations were also made with regard to the detention of

Mr. Juan Alejandro Rojas Martinez. He was in the South Zonc Vicaria offices on
27 July 1980 to attend a meeting with represcentatives of the Vicar of the Zone
when people came to arrest him., The Vicar refused to allow them to detain hin
without a warrant from the competent authority and so they had to come back on
the following day with a search and arrest warront. On 28 July, CNI rcleased a
comunigué stating that Rojas had takoen refuge on premises on the Vicaria and
that his action "would appear to be closcly linked to the bank raids carried out

127/ EL Mercurio, %1 July 1980,

128/ Le Nacidn, 17 July 1980.

129/ Bl Mercurio, 19 July 1980.

130/ La Nacidén, 17 July 1980.

131/ Las Ultinas Noticias, 17 July 1980.




today". This statement contradicted that of the Department of Public Information
of the Archbishopric, which clearly stated the reasons for the presence of the
detainee. 132/ Furthermore, it seems improbable that Rojas would have taken
refuge the day before the bank raid in which he was said to be involved.

209. Various arrests which occurred during the month of July, following the
promulgation of Decree-Law No. 3,451, were carried out like kidnappings. Officials
from one of the security agencies kidnapped several people to interrogate theom,
torturcd some of them and causcd the death of a young man. 133/ President Pinochet
stated that the security services had nothing to do with these kidnappings, lﬁ&/
but later it was established that Police Department personncl had been involved in
tham. ljé/ Furthemmore, pceople detainced by CUI and other CAS bodics disappearcd
for scveral days before their whercabouts were discovercd. 136/ These combined
kidnappings carricd out by sccurity agency officers and groups which arc supposcdly
uncontrolled but arc nonctheless identificd and cven tolcerated to a certain cxtent,
meke the situation extremcly complex and allow the Chilcan authoritics to make
sweeping and altogether unfoundcd accugaptions.

210, Many pcople in no wey involved in terrorist activitics have been killed,
torturcd and detained ostonsibly as a result of the authoritics pursuit of
terrorist groups. In fact, terrorism has mercly scrved as a pretext to unleash
poersccution upon people who arc opposcd to Goverrment policy or who advocatce
grooter respect for human rights, No light was thrown on any of the terrorist
acts, nor werce their perpetrators identified. 137/ '

132/ Scc scction G ebove, "Porsccution of the Catholic Church".
133/ Scc scction C sbove, "Kidnappings".

134/ El Mercurio, 6 August 1980.

1%5/ El Mcrcurio, 12 Luguvt 1980,

136/ El Morcurio, 9 August 1980

léz/ General Becza, former lircctor of the Policc Department, was questioncd
by jourmalists on the rcasons for the failurc to solve the murder of two
corabincros, the bank raids and the murdcr of the Dircctor of the Amy Intclligonce
School. The journalists asked him for his vicws on the possiblc rclationship
between that crime and the people who had threatened Police Department officials
becausce o large-scale tax fraud was being investigoted in which it appecarcd that
former DINA officiels were involved (EL Mcrcurio, 18 and 20 July 1980). The
fact that Coionel Vergara's murdercrs had not tcken precautions to cover their
faces ond hide their featurcs is also striking (EL Mercurio, 19 July 1980).
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211l. Despite the fact that "in reality, there have not been so many acts", of
terrorism, as General Humberto Gordon Rubio said 138/ these acts scrved to
Justify the ncw repressive legislation, particularly Decree-Law No. 3,451 of

16 July 1980, whieh cxtended the period during which a person could be held at
the disposal of the President of the Republic from five to 20 days'(for the toxt
of the Decree-Law, see chapter I, scction B.Z). Decree-Law No. 1,877 of 1977
gave the President the right to detain pceople during the state of amergoncy for
five days without placing them at the disposal of the courts (scc A/33/331,
paraz. 80-87).

212, The Spucial Rapporteur referred in previous rceports to arrests carricd out
by CNIL and other security agencics without a warrant from the competent authority
(sce A/34/583, paras. 50-58 and 98-109). According to General Mena, formecr CNI
Tirector, CNI was ontitled tc carry out arrcsts undcr Decrece-Laws Nog. 1,009 and
1,877, in connection with Decree-Law No. 1,878 and Supreme Decrce No. 187, ljﬁ/
In fact, none of thosec provisions expressly authorizes CNI to carry out arrcsts,
and that power cannot be understood to have been %acitly granted. Article 1,
paragraph 6 (b) of Constitutional Act No. 3 of Scptamber 1976, which states:

"o onc shall be arrcsted or detained except by order of a public officer
cxpressly cmpowered: thereto by law", does not pemmit such an interpretation.

213, In vicw of the sccurity agencics! illegal cxercisc of the right to carry

out arrcsts, which is tolerated in practicc by the Judiciary (seec this chapter,
scction I), the extension of the powers of the President of the Republic provides
the sccurlty agencics with a new instrument for action and intimidation. Thc new
rulc will enable these agencies to hold people in sccret places for 20 days
without bringing them before a judge. In addition to affecting basic human rights,
as has been noted in the preceding chapter, this incrcascs the sccurity agencics!
powers still further. Henceforth it will be sufficicnt for tham to claim that
thay are investigating offences against State sccurity which have resulted in
death, injury or kidnapping, in order to kcep persons deprived of their freedom.
And as stoted above, the security agencies do not hesitate to invoke such grounds
or accuse the persons they detain, for rcasons other than those stated of

scrious crimes. It is appropriate to ask whether, in odopting this new provision
granting further powcrs, the Exccutive Power is not trying to retard consideration
of thec substance of the casc by a judge who might decide to grant the prisoncr
provisional rcleasc; such a decision would provent various kinds of harassmont

or torture from being carried out on the dctaincce.

214. In addition to the statecments in the scctions on arrcsts, torturc, the right
to life and persecution, numerous complaints of abusc of power by the sccurity
agencles have been received during recent months., These abuses are not always
politically motivated, but arc sometimes simply the result of the arbitrary
attitude of some officers, who are lacking in humenitorian sensitivity and arc
assurcd of impunity. In general, the victims corce the weakest and humblest of
pecoplec. As scen in scction D of this chapter, thesc abuscs have cven involved
the use of firecarms which has resulted in scverol deaths.

138/ 5l Mercurio, 19 July 1980
1%9/ Review Breilla, 11 April 1979
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215, AMmong the complaints received, *the following may be cited:

(a) Mr. Crescente TomAs Basaltc, an epileptic, was arrested on 4 April 1980
by carabinercs of the Tomés Pereira police station and was severely beaten on
their premises. Three hours later he was relecased and had to go to the San Juan
de Dios hospital where he was admitted to the intensive carc unit. On 14 April,
a complaint for grievous bodily harm was lodged against the officers responsible.

(b) On 23 March 1980, Juan Carlos Castillo Vera came to the aid of his
brother, who was being brutally beaten by carabincros in a restaurant. Although
he had not openly confronted the officcrs, a fow hours later cight van-loads of
carabincrog armed with sub machine guns arrived at his home to arrcest him without
a warrant. They werc unusually violent and beat the women in the house, one of
whom was prognant. At the local Carlos Valdovino Carabincros station, the victim
was beaten ond accused of attacking the carsbincros. Upon his rclcasc by order
of the Militery Prosccutor, beforc whom the charge was brought, hc had to be
hospitalized. Mr. Castillo Vera lodged a comploint against his aggressors.

216. These complaints, like thosc referrcd to in other scctions of this chepter,
indicatce that the growing powers of the sccurity agencics are only accentuating

the insccurity of the Chilcan population.

I, The Judiciary

A. Protection of humen rights

217. In his report to the General Assambly at its thirty-fourth secssion, the
Spceial Ropporteur reproducced part of a report from the Chilcan Govermment in
conncction with resolution 7 (XXVII) of the Sub-Commission on Prevention of
Discrimination and Protection of Minoritics (E/Cl.4/Sub.2/430/Add.1) 140/

In the latter report it was stated that in accordonce with article 306 of the
Code of Criminal Procedurc, the remedy of amparc could be used when the order

for detention or imprisonments “él) ig issuecd by on authority that is not
anpowerced to carry out arrests; 2) is issucd outside the cascs for which the
lew provides; (3) is issued in violation of ony of the formalities specificd

in the Code; or (4) has been given without grounds or justification". The report
added that the remedy of amparo could o2lso be applicd for any delay in toking the
stataments of the accused (which should be done within the 24 hours following the
time at which he was placed at the disposal of the judge), and that the rcports
rcquested by the courts should be sent within o rcasoneble period of time ond, if
such o period was cxceeded, the courts could tekc the oppropriate steps to obtain
such rcports immediatcly or might dispensc with tham for the purpose of teking o
decisgion. The rcport also indicated that the judge could order the detaince to
appcar before him (article 309 of the Code of Criminal Procedurc) or could go to
the place in which he was held (articlc 310 of the Code of Criminal Prooeduro).

140/ Sce A/34/58%, vora. 65.
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218, Tt hag been pointed out in scveral carlicr roports that the Chileoan Judicinvy
was not applying the provisions in force with regerd to the protection of the
rights of porsons against whom proccedings werce institutcd on political zrounds.
The annual stetanent submitted by the Vicarfa de 1o Solidaridad to the Supramc
Court at the beginning of the judicial ycar hos cgein drown atlentior. to that
voint (scc A/33/331, paras., 192-194 ond ammox XXIV, ond 4/34/583, parc.66). In
its statament submittcd in May 1980, the Vicorioa de la Solidaridad again notcs thoe
feilure to protect humen rights as required by the legislation in force, and gives

many specific and conclusive examples of the conduct of the judicial authoritics.

219, According to the above-mentioncd report by the Chilcan Government, the rancdy
of ampero moy be uscd when the order for detention or imprisomment is issucd by an
onthority that is not ampowered to carry out orrcsts. However, the Vicario de la
Solidaridad affimms in its statament thot arrests mode by officials without
warrants arc numerous ond it cites seversl cerricd ocut in 1979 by CNI sgeonts,
corabincros, o regional intendent, the governor of o province and the Minister of
the Interior. The Vicarfie states that, in o1l coscs, the lawyers of thosc who hed
opplicd for gmparc had pointed out this irrcguleority to the judges and reguested
that they put an cnd to such irrcgularitics., Iowover, protcction was denicd,
olthough rights were unquestionably being violatced ond the evidonce was bascd on
officicl reports. This violotion of humon rights, which is contrary to Chileon
legislation, has just been partiolly rotificd by the Govermment through
promulgation of Decrco-Low No. 3,168 of 20 Jonuary 1980, which authorizes the
Minister of the Interior to moke arrcsts during the stote of cmergency (sce

chop. I, scct. B.1). This yoar scveral moss arrcsts, made on 7 and 8 March
following public demonstrations, werce carriced out by corabincros who had not
obtained an order from the competent aunthoritics in advance, but the applications
for cmporo submitted by the fomilics ond lowycers of thosce detained were found
inodmissible. As theoy have done for scverel yecrs, the judges decided thoat an
order issucd aftcer the cvent could ramedy the unlowful act committed so They not
only confirmed the arrcsts but cxtended the deprivetion of liberty (subscquently,
these detentions were converted to enforced residence, under Decree-Law No. 3,168 -
sce JScction A of this chaptor).

220, Similarly, epplications for amparo were rcjected when the detention did not
conform to the legislation in force ( peregroph 2 of the report of the Chilcon
Government referrced to above). The statanont of the Vicarfa de la Solideridad
rcferred to obove cites the cxample of the application for amparo on bchalf of
Recarcdo Valenzucla, Fernendo Florcs and Andrés (yarzin (Wo. 825-79), which wos
rejeccted by the Court of Appcal. The Vicarfia gives the following account of the
facts:

"eoo The arrcst was made by carcobincros who informed the court that it
had teken place becausce the subjects of the application for pmparo werce
shouting political anti-CGovermment slogens ond thoy werce not at the dispescl
of the Ministry of the Interior for offcnces agoinst the Statc Sccurity Act.

ves The illegality of this measurc is cleorly cvident from the police
report,; not only because 1t is not an offence to shout political anti-
Government slogens (as had already beoen decided in casces Nos. 9-79 ond 10-79
of the Santiagoe Court of Appeal) and it is certeinly not characterized as such
in the State Sccurity Act, but also becausc it woas inadmissible that the
Minister of the Intcrior should kcep scnicone ot his disposal under thot Act.
A person could be placed at the disposol of the Minister of the Interior if
it was intended to cherge that deteince under Articlce 26 of that Act: howcver,

that was not done in this particular cesc',
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The Vicarfa went on to state that it could not be supposed that the arrest
had been carried out under Decree-Law No, 1,877 (see A/33/331, paras. 80-87),
because the Minister of the Interior was not entitled to order arrests before
the promulgation of Decree-Law No. 3,168 and the report added that, despite the
weighty arguments advanced, both the application for amparc and the subsequent
appeal. to the Supreme Court were rejected and the latter found that the judges
who had dealt with the application had not been in error.

221« This year, the ineffectiveness of legal protection against arbitrary arrcst
has been cvidenced by the case of several students of agriculturc who were
accuscd (according to the press) of having participated in the murder of a
carabincro (sce secction A of this chapter). Onc of the detainees, Margarita Leiva,
is the mother of a child who was then only a fow months old and had not been
weancd. Scparated from his mother, the baby was deprived of his mother's milk,
with the cnsuing danger to his health and 1lifc. In order to protect the child's
lifc, an application was submitted to the Santiago Court of Appeal, which
declared that it had no competence in the matter end decided to refer the case
to the Court of Appeal of Pecdro Aguirrc Cerda; this decision had no legal
Justification, bccausc the child was domiciled in the jurisdiction of the

Court of Appcal of Santiago and thc whercebouts of his mother, who was detaincd,
were unknown (the authority which ordered the arrest refused o provide that
information). The decision concerning the protcction requested was thus put off.
Mergorita Leiva was rclcased, no causc having beon shown for her continucd
detention, before the Court of Appcal of Pedro Aguirre Cerda took a decision on
the protection of the life of the child., Thesc dilatory measures arc uscd to
avoid taking dccisions on the substance of bosic human rights questions.

222, The Judiciary's ineffcectiveness in protecting life, liberty and sccurity of
person is clear from an analysis of the attitude adopted by judges in recent ycars.
So far therc has been no notable change during the curront ycar, since the fow
cxceptions could not constitute a new trond towards strict fulfilment of the
dutics inhcrent in the judicial function. The basic choracteristics of the
Judiciary's attitude towards the remcdics of omparo and protection are as follows:

(a) Voluntary rclingquishment of powers concerning habcas corpus

223, The judiciary has voluntarily rclinguished its powers tc have detainces
brought before it or to go to the place of detention, cven in cascs where the
lifc of physical intcegrity of the victim is in imminent danger. Since

11 September 1973, judges have accepted, without objection, the refusel to

supply infommation they request on the wherccbouts of deteinces (sce A/34/583,
paras. 58 and 68). In the casc of Federico Alvarcz Santibéficz, the Military
Prosccutor to whom an application for amparc was madc rcfuscd to go to the place
of detention and mercly tclephoned the office of the legal adviscr of CHI. As
the General Assambly was informed at its thirty-fourth session, Federico Alvarcz
Sentibéficz died from wounds inflicted during the crucl torturc he endurcd
(A/34/583, paro. 68). The vietim's fomily requested the Military Court of Appeal
to suspond the Military Preosecutor from his functions for four months. The
Military Court of Appcal rejcected the request and the Suprame Court confimmed

its decision, holding that the refusal to protect o persons! life was not subjcct
to o disciplinary pcnalty. Eight judges of the Suprame Court were of the opinion
that the Prosccutor had committed an crror and five others approved his action.
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lowever, only three of the judges who censured the official's conduct voted in
favour of the penalty and the other five felt that it was not justified. 141/

224. The power of judges to intercede when detainecs are held by CNI in secret
places is also a legal obligation under article 317 of the Code of Criminal
Procedurc, which states:

"Anyone who knows that a person is detained in a place other than a
house of detention or a prison shall be required to report the fact, on pain
of incurring criminal liability, to onc of the officials referred to in
article 83, who shall immediatcly transmit the report to the court he deems
competent.

Upon receipt of such a report or information acquired in any other
manner, the judge shall go immcdiatcly to the place in which the person
detained or abducted is being held and shall obtain his release. If a
lawful ground for detention is claimcd to cxist, hc shall order the person
to be brought before him and shall investigatc whether the measure in
guestion is among those authorized by the Constituticn or the laws in
extraordinary or special cases. A detailced rccord shall be made of all
such inquirics in accordance with thc nommal procecdurc."

The amcndment of this provision under Decrce-Law No. 1,775 of 20 May 1977
forbids civil judges to conduct inquirics on militery or police premiscs. Only
the military courts can carry out such inquirics, at the request of civil judges.
This provision considerably restricts the powers of the judges and prevents the
sccurity agencies from being subject to ingquiries by non-military judges. 142/
However, military judges also fail to go to such sccret premiscs when civil
Jjudges request them to do so. The Special Rapporteur has received a list of 35
cascs in which, during the period from March to Moy 1980, military prosccutors
were requested to go to pramises where detainces were being held but failed to
do so. The proseccutors merely communicated with CNI by telephone to check that
the person concerned was being detained by that ocgoncy and placed the reply on
rccord. But in no case did they order the detaince to be taken to a public
place, with rccognized authoritics that could assumc responsibility for his
physical integrity.

225. A now provision (Decreo—Law No. 3,434 of 1 July 1980) grants the following
persons the privilege of not having to make a statwment in court before judges
and entitles them to submit a statement in writings mayors, heads of department,
retired generals, high-ranking officers and commissioncd officers of the armed
forces., This amendment te the Code of Civil Proccdurc makes it cven more
difficult to verify the facts concerning alleged human rights violations, since it
cxampts the chiefs of the security agoncics from replying personally to questions.
It also cxempts retired generals, among them former heads of DINA who are accuscd
of being responsible for disappcarances ond nurders both inside and outside

141/ Hoy, 21-27 May 1980.

142/ Scc A/33/331, para. 205.
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Chile. 143/ A written statement makes it difficult for the judges to form an
opinion on the sincerity of the statement or to put further questions so as to
clarify an evasive or contradictery reply.

(b) Voluntary relinguishment of the risht to be immediately and directly informed

226. The Judiciary has voluntarily relinquished the right to demand immediate and
direct information from the various agencies vhich carry out arrests or hold
detainees in their power (see A/34/583, para. 67); this delays consideration of
the applications unnecessarily, since the information has to be conveyed through
the Minister of the Interior, who acts as an intermediary and is frequently badly
infomed. 144/ Reference should also be madc to the Judiciary's tolerance of the
disobedience of the security agencies, which do not reply directly to its notes,
despite the courts' request to do so, but forward them to the Ministry of the
Interior., The Vicarfa de la Solidaridad, in its previously mentioned statement,
notes that:

143/ TUntil promulgation of this Decree, only the President of the Republic
and his Ministers, magistrates and judges, end church dignitaries, including parish
priests in their own parishes, were exempted from having to appear in court.

144/ In its statement in May 1980, the Vicarfa de la Solidaridad made the
following remarks on this matter:

"In our view, there are three factors vwhich contribute to this evident
dilatoryness in dealing with applications for amparc. TFirstly, the Judiciary
does not subtmit a direct request to the agencies which have carried out the
arrests for direct and accurate replies concerning the acts which have
motivated the application. Secondly, the court frequently asks for
unnecessary information when it has sufficient facts to determine that the
case involves arbitrary and unlawful arrest; lastly, the courts do not
always use the most rapid means of communication, namely the telephone, but
instead use the slowest, i.e. correspondence, which is obviously inconsistent
with the letter and spirit of the ruling of 1932. Regarding the first point,
it is well known that the Santiago Court of Appeal generally refuses to
contact CNI directly to request infommation on the subjects of the amparo
proceedings but instead requests it from the Ministry of the Interior, which
in turn applies to CNI for the information. Turthemmore, this High Court
refuses to impose a deadline for the authorities to provide the information
requested of them ... It should be noted that the failure to request a
direct report from CNI, acceptance of the fact that the latter does not
provide such a report and the failure to impose a deadline on the Ministry
of the Interior to ensure a speedy reply has the effect of making the detaine
suffer all the effects of the unlawful detention. Moreover, it is obviously
pointless asking the Ministry of the Interior for a report on the case of a
person held unlawfully by CNI, considering that the Ministry usually has no
information on the arrests carried out by that agency. Thus, in the case of
the application for smparo (No. 175-179) submitted on behalf of
Ral Delgado Moreno, arrested by CilT on 21 lMarch, the Minster of the Interior
reported on 29 March !'that this govermment department has not issued any orde:
or taken any decision affecting Mr. Delgado lloreno' and finally indicated on
19 April, almost one month after the arrcst, that 'the relevant inquiries haw
established that this person was arrested by CHL'."
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"the tacit refusal of the security agencics to answer the orginary
courts' requests for information as to whether o particular individual
is actually in detention has become an unusually widespread practice in
the recent past. In the application for amnaro on behalf of Migucl Angcl
Salazar Beltrin and other persons (No. 1010—79) submitted to the First
Court of Appeal of Santiago, the Minister of the Interior replicd to a
communication from the court addresscd to the Supcrintendent of the
14th Police District in the capital".

227. Mr. Guillemmo Yunge submitted an carly application for amparo in which he
claimed that he was being persecuted and followed by the security agencies., In
March 1980, Mr. Yunge's lawyer appealed against the decision in which the
application for amparo was rcjected, pointing out, inter alia, that the Court
of Appeal "was perfectly well awarce that CNI had not provided any information,
yet it failed to ask for that information, despitc the request made in the
application for amparc. It thercfore rcocmoved any possibility of investigating
the facts, solely on the basis of the statament of the Minister of the Interior
that he had given no order". 145/ A rccent decision by the Supreme Court 146/
could help to prevent this kind of irregulority and cnable applications for
amparo to be handled more speedily.

145/ El Mercurio, 5 March 1980.

146/ The Supreme Court welcomed somc of the requests made in the statement
of Vicar-General Juan de Castro concerning applications for anparo. The reclevant
part of its decision is as follows:

"... that a communication be scnt to the Courts of Appeal informing
than of the need to proceed to a carcful study of the facts and the
rclevant legal provisions before taking o decision on applications for
anparo and recommending that, in their consideration of such applications,
they request a report, if they deam it uscful, not only from the Ministry
of the Interior but also from the agencics which appear to be responsible
for the detention, provided that the court concermncd has not alrcady made
a recormendation that is still in force to the effect that such a rceport
should only be requcsted of the Ministry of the Interior; the rclevant
Court of Appecal must also take a decision on such applications within
24 hours of a case being ready for a decision, provided that the infomation
obtained cnables it to do so". (EL Mercurio, 21 Junc 1980.)
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(¢) Voluntary relinquishment of jurisdictionel control

220. The Judiciary has voluntarily relincuished its right to determine the
legality of the situations which arise when viclations of human rights are
denounced as a result of decisions, orders or reports emanating from the military
anthorities or from subsidiary organs of the Ixecutive. 147/ The President of
the Supreme Court informed the Ad Hoc Vorliing Groun in 1978 that the purpose of
the remedy of amparo was "to provide aremedy against improper judicial
detention, not administrative detention" and that this remedy '"was concerned not
with inquiring into a person's whereabouts but with providing a remedy for
illegal detention" (A/33/331, para. 186). Recently, a former judge of the
Supreme Court maintained that it was not possible "as a general rule, to impose
on judges a specific type of conduct with regard to the protection of human
rights, since the latter are not subject to supervision by the Judiciary". 14§/
This position has underlaid, and still underlics, many Jjudgements, including

the judgement handed down in the case of the magazine loy, in which the
Imergency Zone Commander was recognized as having the right to impose a penalty
more severe than that provided for by law, on the basis of a general rule

(which was not applicable to the case in question since the latter was governed
by a specific provision of the same lam) conferring vpon the military authorites
the power to "give whatever orders or insiructions they deem necessary for the
maintenance of order". 149/ This year the Sunreme Court rejected the appeal
lodged by the defence and upheld this judgement. ;59/

(d) Lack of objectivity in the consideration of aqucstions affecting human rights

229, M examination of the case records rcveels a clcar bias in favour of the
anthorities and agencies responsible for violations of human rights. The
refusal to take action on the evidence suvbmitted by complainants and the
practice of evaluating the evidence in such a woy that the official version

147/ See A/33/3%1, para 1863 B/Cil.4/1310, paras 60-62 and A/34/58%, vara. GG.

148/ El Mercurio, 26 May 1980.

149/ Toy, 17-23 October 1979.

150/ Bl Mercurio, 30 January 1980
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acquires, in the judgement, a definitive and indisputable value, considerably
reduce the chances of enforcing the rights of nersons who seek protection or
amparo. 151/

230, The situation described above illustrotes a common attitude of the Judiciary
in Chile, which could basically be described as one of tolerance towards the
Ixecutive's efforts to prevent the exercisc of any richt except as is strictly

in conformity with the rules laid down by the military authorities. The
Judiciary generally recognizes, uncritically and unreservedly, the exclusive
competence of the Executive for human rights in all matters connected with the
latter's political and economic plans. It also approves, either by withholding
comment or by expressly applying them, the decisions and situations which the
Executive imposes by promulgating regulations or through orders, instructions

or acts contrary to the constitutional principles in force. Examples of this

are the right to make arrests recently granted to the Minister of the Interior
(Decree—Law ¥o. 3,168) and the renewal of the statc of emergency for seven
consecutive years without any legal basis. ;gg/ The notion that the defence

of human rights is not within the competence of the courts, which underlies most
of the case law relating to applications for amparo is the same as that which led

151/ In the above-mentioned statement by the Vicarfa de la Solidaridad,
mention is made of the case of two persons who applied to return to Chile and
whose applications were rejected because of a report by the Minister of the
Interior accusing them of certain acts. The Vicarfa specifically observed:

"For the reasons invoked by the administrative authorities to be
logically considered as well-founded, the Government should at least
prove the facts which it alleges against the person concerned, who has
usually not been notified of the prohibition on him or of the reasons on
which it is based and is thereforc quite wnable to defend himself. This
is where in practice the Supreme Court has failed to translate the doctrine
which it itself laid down into an effective instrument for the protection
of the individual: far from requiring the accuser - the Government - to
prove the facts which allegedly constitute the offence and which show that
the person concerned represents 'a rcal denger to public order', the
Supreme Court has required the accused, the victim of the violation of a
fundamental human right, to rebut the charges against him; it is on the
basis of this requirement and ‘having regard to the fact that the charges
against the accused (...) have not been rcbutted' that !'the judgement
which gave rise to the appeal is confimmed! (application for amparo
o. 923-79, First Court of Appeal of Santiago), the accused being thus
deprived of the protection which he had sought from the courts. In
short, the Executive is required merely to draw up a few unproved charges,
whereas the Chilean citizen far away from his country is required to prove
that he is not a danger to the State.”

152/ See chap.l, sect. B.
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the Supreme Court to refrain from reviewing the abuses committed by the
"wartime courts". 153/ Owing to the persistencc of this doctrine in recent
Judgements and to the absence of other official avthorities or institutions
capable of ensuring the consistent defence of human rights in conformity with
the international principles governing the mattcer, it should be noted that the
Chilean people do not have adequate guarantces thot these rights will be
respected.
2. Investigation of resnonsibililty and punishment
of those guilty of violgtiong of human rights

231. The Special Rapporteur has followed with harticular interest the proceedings
in the complaints submitted by the victims or the relatives of persons vwhose
rights to liberty, security, physical integrity and life were held to have been
violated.

232, One of the cases which aroused the gravest concern was that of Federico
ilvarez Santabéiiez, who died on 20 August 1979 after being tortured at a "secret"
CHI detention centre. 154/ The perpetrators of this homicide by torture have
apparently been identified by Judge Alberto Chairsneau del Campo, who was
appointed investigating judge to take the initial steps in the investigation.

In his report to the Court of Appeal, in which he declared that he lacked
jurisdiction, this judge stated that "the facts investigated would constitute the
crime of homicide and there is no alternative but to hold the Carabineros

officer who arrested him,and the officials of the llational Information Agency
who interrogated him, responsible as, accemplices, and, as an accessory, the
physician who issued a certificate of good hecalth when Alvarez was taken from
the agency's premises'. ljj/ This report wag transmitted in September 1979.

The case should have been submitted to the military courts, since it fell within
their competence by virtue of the particimalion of military personnel in the
offence. On 9 November 1979, Decree-Law llo. 2,022, which stipulates, inter alia,
that civilian personnel working for CIII "will be considered, for jurisdictional
and disciplinary purposes, as members of the armed forces" was promulgated. This
extension of military discipline ensures +the silence of civilians who participate
in serious violations of human rights or who have cognizance thereof. l§§/

ljj/ On 21 August 1974, the Supreme Court declared that it had no
jurisdiction to take a decision on the complaints concerning wartime military
courts (A/51/253, para 395); this decision modified previous case law, which
tended in the opposite direction and was based on constitutional principles.

154/ See A/34/58%, paras. 124-125.
155/ See B/CN.4/1362, para. 66
156/ See B/Cl.4/1%62, para 88.
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233. In the case of Federico Renato Alvarez at least one civilian acted a
accessory, so that the promulgation of the decrece-law could help the perpetraters
of homicide to escape punishment. Althoush the culprits have apparently been
identified, their nemes have not yet been made »nublic. ileither have orders been
given for them to appear before the courts; the military prosecutor has rejected
the application submitted to that effect. The rcsult has been the same in other
cases referred to by the Special Rapporteur in previous reports. Specific
mention may be made of the case of threc schoolteachers, Josefina Angélica de
Caxmen Rodriguez Cérdova, Sonia Orrego Diay and luisa Catica Pefia, who were
detained at the same time and in the samc »lace as lederico Alvarez Santibéfiez
and who heard his heart-rending groans. lQZ/ According to the statement
submitted by the Vicaria de la Solidaridad in llgy 1980, to which reference was
made earlier, the persons who interrogatced these three women have not yet given
evidence and the only measure taken by the nrosccutor has been to send repeated
requests for information to CNI,

234. The Special Rapporteur also mentionced the death of the following persons:
icardo Osvaldo Pefia Escobar, 16 years old, vho died on 21 Lugust 1979 from
vounds recelved at a Carabineros station, and vhosc mother applied to the courts
with a request for an investigation to bhe onened; lég/ Jorge Alejandro Cabedo
.guilera, who was arrested Ly the Police Devartment on 16 lovember 1979 and who
died on 17 Hovember 1979 in "cell No. 1" at the Pedro Aguirre Cerda police station
from a "bilateral traumatic sanguineous infiltration of the right side of the
neck and of the spinal column, left dorsal™ (@ccording to the death
certificate); ;52/ Ricardo Iufiez Mufion vho, before disappearing (his corpse
was discovered at Quilcara in May 1979), had Deen nersccuted and shadowed by
nersons who acted quite openly without teling any precautions to avoid being
secn. lé@/ In none of these cases did those responsible answer for the crimes
which they committed; they were not even brousht to trial. In the case that
ended in the death of the young Pedro Andurandcgui Séez, which occurred in a
unit of the Police Department on 17 TIebruary 1230, the judge rejected his
family's petition that two policemen should be brought to trial for aggravated
homicide. 161/

235. ilso, in the trial that followed the death of Daniel Acufia Sapﬁlveda,}Q@/
the conclusions of Mr. Keryna Mavia, the investigating judge appointed by the
La Oerena Court of Appeal, confirmed the statoments made by the victim's son and
refuted the official versions; the latter were inconsistent and the culprits,

157/ See A/34/583, para. 119

158/ See B/Cl.4/1362, para. 70, 3
159/ See E/CN.4/13%62, para. 70 (1).
160/ See 4/34/583, para. 131

161/ El Mercurio, 7 March 1980. Ior the case of .ndurandegui Siez, sce
nara. 144 above.

162/ See 4/34/583, para. 133, and E/C1,4,1%62, para 72.
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sure of their impunity, made only a crude and imnerfcct attempt to hide their
responsibility (see para. 147). Ilevertheless, the investigation was not as
thorough as the evidence in the case would have permitted, many contradictions
vere not eclucidated and the responsibility of the culprits was not-explicitly
established, since they were neither charged nor tried for homicide.

236. The military prosecutors have no hesitation in charging civilians detained
by the security agencies and bringing tham before the courts on the strength of
statements made by those agencies. Iovever, they never bring before the courts
the perpetrators of arrests or interrogations, cven vhere there is abundant
evidence of the tortures and homicides denounced. The proceedings are
umecessarily protracted, measures are ordercd which are not followed up as they
should be, members of the police and security forces are allowed to fail to appear
when witnesses are guestioned and examined, and medical examinations to prove that
tortures have been committed are ordered only long after all trace of them has
disappeared. 163/

237. The Special Rapporteur has followed with interest the proceedings in which
the security agencies have been accused of crimes such as torture or homicide.

lle has requested copies of the dossiers and has studied them and compared them
with articles published in the press. Ile has thus becen able to verify that so
far none of the persons denounced before the courts by victims or their relatives
as the perpetrators of torture or homicide against political detainees has been
sentenced. In many cases, such as that of Daniel ’cufia Sepllveda, the evidence
accumulated would surely be sufficient to charge the suspects and to bring them
before the courts. In other cases, as in that of Tederico Alvarez Santibéfiez,
the culprits have been clearly identified. The xzesults obtained in the
investigations made following disappearances arce similar. Tven if in some casecs,
as in that of the corpses found in the Lonquén kilns, the carabineros who
murdercd the peasants have been identified, no punishment has been inflicted on
them, since it was considered that they werc covered by the amnesty granted
under Decree-Law Io. 2,191 of 18 April 1970. lgé/ The legal arguments advanced
against the application of this measure have not becen heard. Other investigations
into the fate of missing persons have comc up against the refusal of the
administrative or military authorities to nrovide infommation, and some trials
have been closed without any positive results being obtained. Sometimes the
authorities have stated that they have burnt their own files. It has not even
been possible to establish the origin of falsified documents and reports. 165/
The inquiries made by the investigating judges, sometimes with the greatest care,
have in some cases made it possible to identify the culprits. UVevertheless, as

léj/ Some of the persons arrested on 1 llay 1970 and subjected to maltreatment
at police stations (see A/34/58%, para. 113) reported the facts and proved them
through statements made by numerous witnesses. The nrosecutor ordered medical
cxaminations several months later, when traces of the blows had disappearcd and
despite the fact that the complainants had declarcd that no sign of the wounds
ramained.

164/ See A/33/331, paras. 278-281. and L/Ci1.4/1363, para 24.

165/ See A/34/58%/Add.1, para. 152.
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a general rule, the investigating judges hove come up against insurmountable
obstacles due to lack of co-operation on the part of the authorities. So far

not one of the persons guilty of the disapvearance of over 600 individuals between
1273 and 1977 has been sentenced for the cimes committed. léé/

230. Attention should also be drawn to two events which occurred during this
neriod, since they affect advocates in the cxercisce of their profession. The
first is the search of a law office vhich ‘ool nlace on 11 ipril 1980. Twelve
plain-clothes agents burst into the officc of the advicates I'rancisco Justiniano
Stewart, Manuel Garcia Veldzquez and Remén Toledo llaldonado. They searched emong
the boolks and study papers, destroyed working documents, smeared and pierced holes
in the walls and detained several persons up to ¢ »n.m., including advocates and
their clients and the principal leaders of the Ilational Confoderation of Unitod
Lgricultural and Non~Agricultural Vorkers. These nersons were forced to remain
standing, handcuffed and blindfolded, for 10 hours without food and were subjected
to continual harassment. Turthermore, they were photographed in front of
political slogans written on the walls by the Dolicemen, who made them sign
statements in which they affirmed that they had been subject to no pressurc or
maltreatment. The Advocates' Union requestcd the intervention of the Supreme
Court of Justice, the Ministry of Justicc and the Dar Association. 167/ The
second case is that reported in the complaint filed with the military prosecutor
of Santiago by the advocates Gustavo Villalobos, Carlos ILdpez and Alvaro Garcia,
who were expelled from the offices of the Jantiaro military prosecutor and werc
forbidden to cstablish contact with their clients. 108/

239. The Special Rapporteur recalls that when the Ad Iloc Vorking Group visited
Chilec in 1978 the advocates informed it that thoy wvere not subject to persecution
in the exercise of their profession and he wishes to point out that he had
received no complaint of this kind since the beginning of his mandate. Ie hopes
that these events do not mean that the conditions in which the profession of
advocate is exercised will be modified in & wey which could restrict or

hinder lawyers in the performance of their work.

240. The Chilean Judiciary has voluntarily rclinquished a series of powers and
prerogatives which, under the legislation in force, would permit it to give due
protection to human rights. This is reflected in the fact that it makes no
objection to the increase in the powers of the military and administrative
authorities imposed de facto or by new legislation, as well as by the support
given to the activities of those authoritices by many officials of the judiciary.
Quite a number of them, by delaying the perfommance of their duties or by refusing
to perform them, are actually co-operating in these illegal machinations. Thus
all protection of the Chilean people's human rights is becoming ineffective if

not non-existent.

156/ See chap. IIIL.
167/ Solidaridad, io. 91, April 1980,

168/ oy, 21-27 May 1980.
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241. Chilean judges fail to react to cases of torturc or homicide in which
Govermment officials are accused. A balanced and immartial sense of justice and
a feeling for the protection of human beings is cssential if there is to be a
Judiciary which performs its duties efficicently. Vhen the political pressures
crerted on judges are excessive or when judges allow such factors to have a
preponderant influence on their decisions, it is impossible to consider the
Judiciary as an independent body capable of cnsuring, as it should, that human
rights are properly respected by everyone and, in narticular, by the Lxecutive.
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III. THE QUESTION OF THE FATE OF MISSING PERSONS

242, At its thirty-fourth session the General Assembly took note of the report of
the Expert on the Question of the Fate of Missing and Disappeared Persons in Chile
(A/3%4/583/4dd.1), who was appointed pursuant to resolution 11 (XXXV) of the
Commission on Human Rights. Further information on this question is included in
the report submitted by the Expert to the Commission at its thirty-sixth session

(B/CN.4/1363).

243, The Expert made a thorough study of the problem in the two above-mentioned
reports, which contain detailed analyses of a number of specific cases and
information on the various steps taken by the relatives of missing persons, private
organizations and, in particular, the Chilean judiciary in the context of
investigations to determine the fate of those persons and the responsibility of
certain individuals. The reports also contain information on the role played by the
Chilean Govermment in the matter and draw attention to the responsibilities incumbent
upon it vis-a-vis the international community on account of the disappearances which
have occurred in its territory as a result of the activities of some of itsofficials.

244. To supplement the Expert's research, the Special Rapporteur will mention the
measures recently taken by the judiciary both in the cases of the discovery of
corpscs and clandestine graves, and in the inquiries made in the case of individuals.
He will also refer to the information obtained in these cases and to other recent
events which are relevant to the information already given by the Expert on the fate
of missing persons.

A. Investigations conducted before the Chilean courts

245. As the Expert, Mr. Ermacora, has indicated, the Supreme Court of Chile, dealing
with the application made by the Episcopal Vicars for the appointment, by cach of the
11 Courts of Appeal in Chile, of a special investigating judge to trace the

651 persons reported in the application to have disappeared, ordered on 21 March 1979
that the Courts of Appeal of Santiago, Rancagua, Chilldn, Concepcién and Temuco
should appoint such judges. When the Expert's initial report was published, the
judge appointed by the Santiago Court of Appeal had before him some 105 cases, the
Rancagua judge 20, the Temuco judge 27 and the Concepcién judge 5 only. The
investigating judge of the Chilldn Court of Appeal had apparently completed his
inquiries into 7 cases. The Concepcidén Court of Appeal had also appointed, at the
urgent request of various officials of the Archbishopric of Concepcidén, a judge to
investigate the disappearance of 20 persons in the Laja area. l/

246. 'm the Santiago jurisdictional area applications for investigations were
submitted in respect of a total of 416 cases of persons who had disappeared after
their arrest. When the Pedro Aguirre Cerda Court of Appeal was instituted, 67 cases
were referred to it., Thus the Santiago Court of Appeal would, in principle, be
called upon to investigate 349 cases. However, Mr. Servando Jorddn, the judge
responsible for conducting the investigations, has taken up only 134 of these cases,
leaving aside 215. Of these 134 cases he had only 26 outstanding on 31 March 1980,

1/ A/34/583/Add.1, para. 38.
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since he had ordered proceedings to be stayed in 47 cases (in 21 appeals were still
pending and in the other 26 the stay was maintained) and had declared that he had
no jurisdiction in 61 cases (of which 21 were before the military courts and 40 were
walting for the decision regarding lack of jurisdiction to be confirmed or quashed
by the competent Court of Appeal).

247. Invegtigations are not always carried out in the same way and do not yield
uniform results, Some judges prefer to refrain from investigating and gquickly
bring the investigation procedures to an end. Others make an effort tc perform
their duties normally by seeking to determine the fate of some missing persons,
but then their work comes up against certain obstacles, as will be seen below,

248. TFor example, in accordance with the application addressed to the Supreme Court
by the Vicaric General de Santiago and the Vicario de la Solidaridad on the occasion
of the inauguration of the 1980 judicial year, g/ in which it was requested that an
investigation of presumed disappearances should be conducted in the department of
Chillén, the Court appointed Boris Acherdn investigating judge. The latter began to
examine seven cases of disappearances in March 1979 and completed his inquiries on
12 July of the same year. In that time he questioned only those persons who had
submitted complaints, noting that- they had given him no information on the
whereabouts of their relatives; he sent out a few letters and also ordered an
investigation which yielded no result, é/ and for this reason he dismissed the cases.
Mr. Aldo Guastavino, another judge who is responsiblce for an investigation regarding
persons who disappeared in November and December 1976 (which he had previously
declared closed in January 1977, four days after it had been opened, by virtue of an
official report which the complainants had contested and whose falsity has since
been demonstrated), is also failing to pursue these inquiries promptly and with tre
necessary diligence, as is indicated by the information received by the Special
Rapporteur.

249. Other investigating judges, on the other hand, are actively pursuing their
investigations and are summoning officials or former officials implicated in the
arrests or disappearances to give evidence before them. Thus Mr. Servando Jorddn
has summoned to appear before him former officials of the Directorate of National
Intelligence (DINA) and has heard their evidence, thereby obtaining information of
great importance, This information has led him, in some cases, to declare that he
has no Jjurisdiction and to transfer the proceedings to the military courts once the
participation of armed forces personnel in the disappearancesg has been proved. In
other instances, he hag dismissed cases in view of the impossibility of pursuing
the investigations, The Vicario General de Santiago and the Vicario de la
Solidaridad, in the above-menticned application, pointed out the difficulties
involved in the procedure under which each case is studied separately, whereas the
disappearances have elements in common which would make it possible to get closer
to the truth. They added that, although Mr. Servando Jordén may have a '"notebook'" .

g/ See chapter ITI, section ... .

é/ In fact, wheriever judges have requested the security agencies to
investigate the activities of their officials or of their colleagues in other
agencies, they have obtained no result. Only high-ranking military officers seem to
enjoy any real authority and the power to have their orders or instructions respected
in Chile,
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in which he records all facts concerning the matter as a whole, the cases turned
over to military justice are dissociated from those currently being examined. Thus
the necessary unity of investigation no longer exists, since cases of disappearances
must be examined in a wniform context covering the violations of human rights
committed between 1973 and 1977.

250, In his application, Monsignor Juan de Castro, the Vicario General, draws
attention to certain facts and evidence whose importance is undeniable for
determining the fate of the missing persons but which have not been taken into -
congideration by the judges. For example, it is not known whether the necessary
investigations to identify the corpses found at Cuesta de Chada have in fact been
conducted. On the other hand, it is well known that nothing has been done to
identify the corpses which were discovered in plot No. 29 at Santiago General
Cemetery and whose présence was marked by crosses bearing the inscription "N.N.". é/

251, The applications submitted to the Supreme Court by Monsignor Juan de Castro
include the following which are connected with the inquiries being conducted by the
investigating judges in respect of certain missing persons:

"Request the Chilldn Court of Appeal to order Mr. Boris Acharén Blau,
the investigating judge, to reopen the investigation of the disappearance of
José Salvador Acufla Yaflez, José Remigio Padilla Villouta, Iuis Alberto Muiloz
Visquez, Ernesto René Torres Guzmin, Tomds Enrique Ramirez Oreblana,

Tuis Hernén San Martin Cares and Ricardo Troncoso Ledn, and 'to assume
responsibility for the Judicial inquiries designed to establish the
circumstances of the arrvests, the places to which the arrested persons were
taken, the places where the arrested persons were or are now illegally
detained, and their present situation or what has happened to them', in
accordance with the decision issued by the Court of Appeal on 21 March 1979.

"Request Mr. Aldo Guastavino, investigating judge of the First Court of
Appeal of Santiago, to make known as soon as possible the present status of
case No. 2-77 for which he is responsible and under which he is investigating
the disappearance of various persons in November and December 1976, and urge
him to proceed with this investigation as expeditiously as possible with a
view to determining the precise fate of these persons and their present
whereabouts.

"Ingtruct Mr. Servando Jorddn, investigating judge of the First Court
of Appeal of Santiago, to take the necessary steps in order to determine in
particular: (a) the whereabcuts of the admission records for the persons who
were detained at the DINA detention centres, in narticular at Iondres 38,
Villa Grimaldi and Cuatro Alamos; (b) whether the facts alleged in the case of
the corpses discovered on the banks of the River Maipo in 1976 are accurate.

"Instruct Mr. Humberto Espejo Zidfiiga, investigating judge of the First
Court of Appeal of the department of Pedro Aguirre Cerda, to investigate

4/ See B/CN.4/136%, paras. 30-33.
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with all due diligence and thoroughness the accusation concerning the mass
burial of unidentified corpses in plot No. 29 at Santiago General Cemetary."

252. The Supreme Court decided to address to the Santiago Court of Appeal an
official note inviting it to request from Judge Aldo Guastavino and

Judge Servando Jorddn information on the status of the cases which they were
investigating, on which they should reporti to the Supreme Couxt. j/ Consequently,
the Supreme Court has not acceded to any of the requests made in application for a
prompt and efficient handling of these cases.

B. The role of the military courts

253. As far as the attitude of the military courts is concerned, the Expert on the
Question of the Fate of Missing and Disappeared Persons in Chile stated that he was
concerned about the lack of zeal displayed by these courts in the investigations of
disappearances; from this he concluded that the courts might be reluctant to condemn
publicly their colleagues in the Chilean national defence institutions. §/

254, The procedure before the militaxry courts excludes the participation of the
complainant in the trial, so that the trial proceedings remain entirely unknown to
the persons concerned until the final decisions are delivered. The intervention of
persons wronged by the offences committed or of their close relatives is permitted,
but only for very limited purposes.

255. Many cases concerning the fate of missing persons are currently before the
military courts because the ordinary court before which the case was initially
brought has declared that it has no jurisdiction, having reached the conclusion that
the perpetrators of some of the offences against missing persons were military
personnel., From the moment when proceedings are transferred to the military courts,
relatives lose all control and the investigation is continued in the utmost secrecy.
Recognizing the serious consequences of the referral of cases to the military courts,
the Santiago Court of Appeal issued a decision in which it declared admigsible and
recognized appeals lodged by the complainants against decisions of an investigating
judge who declared that he lacked jurisdiction and referred prcceedings to the
military courts. 7/

256. The military courts sometimes request judges to refer cases to them, thereby
interrupting the investigations being conducted by the civil courts. For example,

on 18 August 1977 the Minister of the Interior sent to the Court of the Second
Military District of Santiago a note stating thai, in accordance with a request from
DINA, it should ask the criminal court judge investigating the disappearance of
Claudio Enrique Contreras Herndndez (file NWo. 91,841 of the Sixth Departmental Court,
Santiago) to remove the case from his list and refer it to the military ecourt. A
little over a month later the military courts took over the investigation, which they

j/ Bl Mercurio, 21 June 1980,
6/ EB/CN.4/1363, para. 85.
7/ Bl Mercurioc, 29 March 1980.
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declared completed in March 1978 without having obtained any result. By these
machinations, accepted by the judges, DINA succeeded in preventing General Manuel
Contreras Sepdlveda, head of DINA and the officer responsiblefor Villa Grimaldi,
from testifying.

257. Continuing his investigations, Judge Jorddn requested the military courts,
which had been seized of the cases since 1978, to pursue the investigation initiated
against General Contreras and 22 members of the security agencies. This request
induced the military courts to ask that the relevant files should be communicated to
them. This action by the military courts led to an interruption of Judge Jordédn's
investigation of the above-mentioned cases.

258. As the Special Rapporteur has learned from the copious written and oral
testimony communicated to him, military justice, instead of pursuing the
investigations, seems rather to make it its duty to discontinue the action taken and
to leave the investigations in abeyance. The Special Rapporteur has been apprised
of no case in which military Jjustice has continued investigations into the
responsibility of military personnel in disappearances.

259, In cases which the civil courts refer to the military courts after declaring
that they have no Jjurisdiction on account of the participation of military personnel
in the disappearances, the military courts take no steps to advance the investigation.
On the contrary, they hasten to apply the amnesty promulgated in Decree-Law No., 2,191
of 18 April 1978, without having sought to establish in advance what the offences are
and who committed them. For example, in the case of the disappearance of

Carlos Carrasco Matus, the military court ordered proceedings to be dismissed

without having ascertained what had become of the missing person or vho had been
responsible for the offences which were alleged to have been committed against the
viectim.

260. Military justice has adopted an attitude which clearly obstructs the
continuation of investigations. For example, in the case of the 22 persons who
disappeared in the Paine area, the abundant information available would appear to
enable those responsible to be identified. One element which could be of importance
in the matter is the identification of the corpses discovered at Cuesta de Chada.
However, it is not known whether this identification has taken place, because the
file is in the hands of the military courts. The Special Rapporteur has learnt from
various reliable sources that the examining judge requested the military court, in a
letter addressed to the Prosecutor of the First Military District in March 1979, to
forward to him the file containing all the documents in the case. On 22 June 1979
he received the following reply from the Commander-in-Chief of the Decond Army
Division: ‘"Considering that the trial in question took place in accordance with
wartime military penal procedure, I have the honour to inform you that it is not
possible to act upon your request". The military court made a similar reply when
the investigating judge insisted that his application should be acted upon. Neither
the military authority nor the military high court gave the legal reasons for their
refusal. Likewise, when Mr. Jorddn, the investigating judge, requested the court of
the Second Military District to send him the file on the proceedings instituted
against Newton Morales Saavedra, one of the missing persons, for an offence against
the law on weapons control, General ILnrique Morel Donoso, the military judge, replied
by letter No. 192 of 20 July 1979: '"Considering that the trial in question took
place in accordance with wartime military penal procedure and in accordance with the
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higher instructions in force in the matter, I have the honour to inform you that it
is not pogsible to act upon your request'". The legal argument is not valid since
any case which has been completed and placed on file ceases to be secret and becomes
public. It seems that orders from above are the only decisive arguments,
notwithstanding any decisions to the contrary by the judicial authorities.

261. Mr. Ermacora, the Expert, informed the Commission on Human Rights at its
thirty—-sixth session that the Military Prosecutor, disobeying an order of a military
judge, had ordered the burial of the corpses found in the vicinity of Lonquén
(identified as being those of 14 persons reported missing) in a common grave in

Isla de Maipo cemetery. He also stated that the relatives had submitted complaints
against the military judge, charging him with prevarication, falsification of public
documentation, illegal burial and contempt, and against the Director of the Institute
of Forensic Medicine (who had not obeyed the order to hand over the body of

Sergio Adridn Maureira Iillo to his family), charging him with illegal burial,
contempt, harassment and abuse of private individuals. §/ A judicial appeal against
the Military Prosecutor was declared admissible by the Military Appeal Court, which
admitted that this official had acted in contempt of an order. Nevertheless, the
Supreme Court annulled this decision and dismissed the appeal, thus establishing

that it approved of the Prosecutor's attitude. What is more, the Prosecutor gave
instructions that the words "remains unidentified" should be entered on the death
certificates. Monsignor Juan de Castro, in his application to the Supreme Court,
requested that the Prosecutor should be instructed to enter the deaths of persons
duly identified in the official register of deaths. The Suprewe Court did not declare
thiis appiication admissible because it has not been posgsille to establish iegally

the death of these 14 missing persons. 2/ In this case the Supreme Court confirmed
the Military Prosecutor's unjustified attitude. This behaviour reflects an
inadmissible refusal to allow the relatives of missing persons to give a decent
burial to their deceased relatives. The Supreme Court also supported the Prosecutor!s
refusal to hand over the death certificates of each of the legally identified victims.
It should therefore be noted that the behaviour of this military official, far from
being a special case, is part of a general trend endorsed by the Chilean authorities.

262. A general analysis of the cases relating to the fate of missing persons in
Chile would indicate that events before the courts have taken the following course:

(a) Before the civil courts the investigations have come up against obstacles
of all kinds caused by a lack of initiative and determination on the part of judges,
by a lack of co-operation and concealment of evidence on the part of the
administrative authorities, or by the restrictions imposed by the military
organizations. Many cases have been clcsed following stays or dismissals of
proceedings ordered by the civil courts as a result of failure to obtain the
necessary information from official bodies.

8/ E/CN.4/1363, para. 25.
2/ Kl Mercurio, 21 June 1980,
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(b) In some cases in which judges have proved more vigilant and more
conscientious in the exercise of their duties, it has been possible to identify
those directly responsible for the events leading to the disappearance or death of
the victims. Nevertheless, as the offenders were in all cases members of military
organizations or institutions, the civil judges have declared that they lack
Jurisdiction and have transferred the proceedings to the military courts.

(¢) The military courts have in no case advanced the investigations. In
general they have merely dismissed cases under Decree-law No. 2,191 of 138 April 1978,
which grants an amnesty to those guilty of offences such as the violation of the
right of everyone to life, liberty and security of person.

C. Attitude of the authorities to investigations
of the disappearance of persons

263. In a letter dated 20 September 1978 addressed to the Chairman of the Ad Hoc
Working Group, Mr. SergioDiez, Permanent Representative of Chile to the

United Nations, gave an assurance that his Government was continuing to '"make every
effort to clear up the outstanding cases" (concerning missing persons), "in
particular the cases which have been submitted by the authorities of the Catholic
Church through the various bishops ...".

264. With regard to this assurance, it should be pointed out that no co—operation
whatsoever has been extended by the authorities in the investigations conducted by
judges. Furthermore, the Chilean Government has lent no assistance during the
inquiry carried out by the United Nations through the persons appointed for that
purpose. ‘

265. -As the Expert has pointed out, the Chilean Government has sometimes supplied
the United Nations with contradictory or inaccurate information. ;Q/ The Chilean
courts have also come up against difficulties caused by the lack of co-operation on
the part of the authorities. Mention may be made, for example, of the refusal of
officials of the security agencies to appear before the courts, ;l/ the legislative
measures enacted by the Government to prevent civilian judges from conducting
investigations or making direct inquiries in military camps (Decree-Iaw No. 1,775
of 20 May 1977), ;g/ the evasive or false information supplied by the Ministry of
the Interior or other official departments (e.g. that detainees had been released

10/ See A/34/583/Add.1, para. 152.
11/ See A/34/583/Add.1, para. 148.
12/ See A/34/583/4dd.1, para. 129.
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or that they had crossed the frontier of a neighbouring country), 13/ and, in
particular, the absolute refusal to supply iists of persons held in prisons or
places of detention used by DINA during the years when the disappearances took

place, lﬁ/

266, TFor example, it has been stated that the registers of detainees at the

Cuatro Alamos camp were burned for security reasons when DINA was dissolved and that
the registers of detainees at Villa Grimaldi were also unavailable, the National
Information Agency (CNI) having found the premises empty when it occupied them,
without any person in charge and without any document of any kind. 12/ It is,

to say the least, curious that such important documents should have been destroyed
and that no record or register of detainees indicating where they were confined
should have been preserved. The information concerning Villa Grimaldi was supplied
on 2 August 1978, ;é/ However, on 3 February of the same year the Director of CNI
had informed the Prosecutor's Office of the Second Military District that several
persons in resgspect of whom information had been sought had not been detained at
Villa Grimaldi in January 1975. ll/ If CNI had found the premises of Villa Grimaldi
"unoccupied and containing no document", it would not have been able to supply the
information sought by the Military Prosecutor's Office concerning persons detained
in 1975. The refusal to hand over these lists constitutes further evidence of the
efforts of the Chilean public authorities to conceal the truth.

267. As regards the kidnappings which took place in the Paine area,

Humberto Espajo Zufliga, the investigating judge, declared that he had no jurisdiction
on three occasions (December 1979, June 1980 and August 1980); he based his decision
on the fact that the effective participation of the San Bernardo Infantry College in
the kidnappings was proved, and even mentioned the names of Colonel Leonel Koenig
Altermatt and Lieutenant Andrés Magafla Baun. When the authorities of this military
college were questioned by the Jjudge investigating the case, they at no time gave

any exact or complete information. Sometimes they delayed their reply for a long
time. This led to a complaint against Colionel Jorge Dowling Santa Maria for aiding

lé/ In the application addressed to the Supreme Court by
Monsignor Juan de Castro, mention is made of case 2/77 concerning certain persons
detained in November and December 1976, a case which had been closed after four days
following statements from official sources that the persons sought had crossed the
Argentine frontier. Subsequently relatives were able to verify that the documents
submitted had been falsified.

14/ See A/34/58%/K3d.1, para. 153.

15/ The information that the Cuatro Alamos registers "have been burned for
reasons of national security" was supplied by a 'higher officer of the army who
declined to give his identity" to the military prosecutor, who visited the CNI
offices on the instructions of the military court as part of the proceedings in the
case relating to the disappearance of Claudio Enrique Contreras Herndndez

(see A/34/583/4dd.1, para. 153).

lé/ The Special Rapporteur has received a photocopy of the report of the
Ministry of the Interior containing this information, which had been requested by
the judge of the Third Departmental Court of Santiago in the case concerning the
"presumed" accident of José Santos Hinojosa Arcos,

17/ The Special Rapporteur has received a photocopy of this report.
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and abctliug the offences being investigated. Iater they maintained that they

could not transmit information since the relevant archives had been burnt because of
their age (October 1973). In the most recent proceedings brought before the judge
of the Maipo-Buin Criminal Court, they named Colonel Koenig Altermatt (who died

in 1979, having apparently committed suicide) as the author of compromising
documents. Thus, when he was questioned concerning a communication (No. 730 of

2 April 1974) reporting the "release" of Juan G. Cuadra Espinoza and

Ignacio Santander Albornoz (both killed at the Chena prison camp), Colonel Montalba,
the signatory of the document, stated '"on his word of honour' that he had done no
more than transcribe a similar communication from his predecessor, Colonel?benig.}Q/
Lieutenant Andrés Magafia Baun, despite the statements of persons vho affirmed that
he was present at Paine, has denied having been in that area in a number of
statements to the judicial authorities.

268, To recapitulate the many lies, evasive or incomplete replies, refusals to

reply or to appear, concealments, contradictions, etc. for which certain officials
and certain institutions of the State are responsible would be a very long job., In
fact, the competent official institutions and agencies are taking pains to prevent
the fate of the missing persons from being clearly established. It could also be
supposed that some officials are concealing or denying facts out of fear of reprisals
or in compliance with orders from above.

269. The Government has repeatedly informed the relatives of missing persons that
they should address their applications to the judiciary. However, judges who are
willing to perform their duties in the matter are rarely able to perform them
thoroughly, since the institutions subordinate to the IExecutive Power and, in
particular, to the Armed Forces do not communicate to the judges the facts or
information available.

270. When the Association of Relatives of Missing Detainees sent directly to the
armed forces a letter drawing their attention to their responsibilities in the
disappearances and requesting a reply regarding the fate of the detainees, ;2/

they replied that the question lay "within the direct competence of the courts of
Justice",. _Q/ Given the attitude of various representatives of the armed forces
towards the courts, this reply is merely a pretext to prevent the matter from being
examined.

18/ Communication of 23 June 1980, sheet 76 of the case entered in the roll
under No. 25,614~-2, concerning the kidnapping of the Altornoy Prado brothers.

19/ ILetter dated 27 December 1979 from the Association of Relatives of
Missing Detainees addressed to the armed forces.

20/ Letter dated 23 January 1980 from Sergio Mcreno Saravia, Acting Secretary
of the Fifth Army High Command addressed to Mrs. Marfia Estela Ortiz Rojas.
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D. Results obtained in the cases entrusted to investigating judges

271, Mr. Felix Brmacora, the Lxpert on the Question of the Fate of Missing and
Disappeared Persons, informed the General Assembly, at its thirty-fourth session,

of the measures taken by the Chilean courts in certain specific cases, including
those relating to the discovery of corpses in various places in Chile, in particular
in the furnace of an abandoned kiln in the vicinity of Lonquén gl/ and in Yumbel
cemetery, where persons had been clandestinely buried. gg/

272. 1In the course of the inquiries initiated following the discovery of bodies it
was establighed that at Ionquén the victims were a group of peasants who had been
arrested in October 1973 by the Carabinercs in Isla de Maipo and that at Yumbel they
were 19 persons who had been arrested in September 1973 by the Carabineros in ILaja.

273, In 1979 further information was obtained on the fate of only 34 missing persons
out of the 651 cases submitted to the Supreme Court by the Episcopal Vicars. These
34 persons are listed below: Rodolfo Antonio, Sergio Miguel, Segundo Armando and
Jogé Manuel Maureira Mufioz, Sergio lMaureira Lillo, Carlos Segundo, Nelson and

Oscar Herndndez Flores, Omar and Ramén Astudillo Rojas, Enrique Astudillo Alvarez,
Miguel Brand Bustamante, Ivdn Ordofiez Lama, José Herrera Villegas and

Manuel Navarro Salinas, who died after their arrest and were buried at Lonquén;
Fernando Granddén Gdlvez, Jorge Lamana Abarzda, Rubén Campos Lopez, Juan Carlos Jara
Herrera, Radl Urra Parada, Luis Ulloa Valentuela, Oscar Sanhueza Contreras,
Dagoberto Garfias Gatica, Luis Araneda Reyes, Juan Acuifla Concha, Mario Jara Jara,
Juan Villarroel Espinoza, Heraldo Mufioz Mufioz, Federico Riquelme Concha,

Jorge Zorrilla Rubio, Manuel Becerra Avello, Jack Gutiérrez Rodriguez,

Alfonsa Macaya Barrales and Wilson Mufioz Rodriguez, who died after their arrest and
were buried at Yumbel.

274, In all the cases indicated it has been reliably established in the judicial
file that the persons concerned were arrested by govermment officials, as had been
affirmed by the relatives of the victims and various Chilean organizations and
institutions in the applications and statements repeatedly and insistently addressed
to the authorities, to the Chilean people and to international organizations. In
the case of the bodies found at Lonquén, the officials responsible are carabineros
Lautaro Castro Mendoza, Juan José Villegas, Félix Sagredo, Manuel Mufloz,

Jacinto Torres, David Coliqueo, José Belmar and Justo Ignacio Romo, and in the case
of the bodies discovered at Yumbel, the officials responsible are carabineros

Pedro Rodriguez Ceballo, Leoncio Olivares, Marcio Cerda, Juan Oviedo, Pedro Parra,
Alberto Ferndndez Mitchell, Carlos Fritz, Gercio Saavedra, José San Martin and

Juan Mufioz.

21/ A/34/583/Add.1, paras. 40, 41 and 60-T2.
22/ A/34/583/Add.1, paras. 76 and T7.
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275. Nevertheless, the courts have not pronounced any sentence against the
perpetrators of these very serious crimes; on the contrary, they have granted them
the benefit of the amnesty provided for in Decree-Law No, 2,191 of 18 April 1978.
Before the application of this decision, the judge had decided to charge the
carabineros with the offence of "unnecessary violence" resulting in death. The
relatives of the victims appealed against this decision, requesting that the charge
should be changed to one of "homicide, kidnapping and falsification of documents',
crimes which had all been duly established and proved during the investigation
carried out by the investigating judge appointed by the Santiago Court of Appeal, gﬁ/
The charge preferred by the military court shows the extreme indulgence with which
judges investigate crimes of this type against the life of persons. The subsequent
decision to grant the benefit of the amnesty sheds light on the attitude adopted in
the matter by Chilean justice which, instead of seeking to punish these offences,
prefers to leave them unpunished., This attitude is in conformity with the position
adopted on many occasions by the highest govermmental authorities in Chile. gg/

In April 1980 the Supreme Court of Chile rejected the judicial appeal submitted by
the relatives of the victims against a decision of the Military Appeal Court in
which the latter court confirmed the dismissal of the case concerning those
responsible for the Lonquén crime, without deciding upon the charge of '"unnecessary
violence'", which was also the subject of an appeal. The Supreme Court declared that
"the final dismissal of this case had the authority of res judicata and terminated
the proceedings under article 918 of the Code of Penal Procedure'. gg/

276. In many other cases, the evidence available would appear to enable thorough
investigations to be conducted and the truth regarding the fate of the missing
persons to be agcertained, However, the investigations always encounter difficulties
and, even if some precise information is obtained, the investigations can never be
conducted thoroughly. As soon as the investigation establishes the participation of
military personnel, the investigating judge loses all jurisdiction and has to refer
the case to military Jjustice. As has already been stated, no progress is ever made
when a case is brought before military justice, since proceedings are dismissed.
There has, however, been some progress in the identification of DINA agents whose
responsibility had been previously reported and whose testimony has made it possible
to establish the truth of the statements mude by certain persons who affirm that
they saw some of the missing persons in secret detention camps run by that agency.
It has also been possible to establish the falsity of the information previously
supplied by officials who denied, for example, that Villa Grimaldi and Londres 38
were DINA detention centres. gé/

See A/34/583/Add.1, paras. 64-70.

See A/33/331, para. 281, and A/34/583, paras. 161 amd 162,
El Mercurio, 16 April 1980.

See B/CN.4/1363, para. T76.

Bk
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277. Mr. Servando ILdépez Jorddn, one of the investigating judges, twice summoned
the retired General Manuel Contreras, former director of DINA, to testify after
he had been accused of having participated in a large number of disappearances.
In April 1980 the press published the statements of General Contreras, who
acknowledged that Osvaldo Romo and Alejandra Merino Vega were DINA informers.

He also stated that it was Romo who had given information leading to the arrest
of Miguel Enriquez, one of the missing persons, who had died, he added, in the
course of an armed clash. He further stated that Miguel Krasnoff Marchenko,
currently a major in the army, was chief of one of the DINA units and therefore
had authority to make arrests. gl/ All the persons named above are mentioned in
the various cases examined as having taken part in the arrests which preceded the
disappearances under investigation.

278. With regard to the statements of General Manuel Contreras, the periodical Hoy,
in edition No. 142 of 9-15 April 1980, reported certain discrepancies with other
statements made in these cases. The article recalls in the first place the refusal
of Contreras to admit that Londres 38 and Villa Grimaldi were DINA detention centres:

"For example, Colonel Marcelo Moren Brito, in the course of evidence
given on 19 October last, declares that he was a member of DINA from the
end of 1973 to 1977. He said: 'Calle Londres was not a detention centre,
but a place of transit where files were compiled on arrested persons ...
Villa Grimaldi, like Londres 38, was a place where files on these persons
were prepared and where their identity documents were checked for the purposes
of analysis by the information services'. Moren was called upon to testify
twice, since considerable evidence identified him as the chief of
Villa Grimaldi and Londres 38 ('I may have acted as chief on various
occasions ... because there was a permanent rotation of information service
units'). He was also the subject of a complaint for having possibly been
implicated in the case of his cousin Alan Bruce, a detainee reported
missing since 1975".

The following passage appears in the same article:

"When General Contreras was asked whether it was true that DINA detainees
were registered under a pseudonym, he replied: 'Whatever may have been said
about that is incorrect'.

"On this point, Mr., Jordan, the investigating judge, will certainly have
to confront him with Gendarmerfa Lieutenant Orlando Manzo Durand, chief of the
Cuatro Alamos camp from 1974 to 1977 (a secret detention centre situated within
Tres Alamos). On 25 July last, Manzo testified in another case and stated:

27/ El Mercurio, 1 April 1980.
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'It is possible that the person in question entered with a false identity
card ... It is also possible that DINA knew that the card was false. I am
sure that there were, in the camp, detainees under false identities'. 28/

"Summoned to give evidence in another case, Manzo said, on seeing the
photograph of the person concerned: 'It is possible that he was there, but
sometimes personsg arriving were difficult to recognize or may have spent
several days in custody in other DINA departments ..., they therefore arrived
with beards, haggard faces, long hair, looking sloppy ...'". 29

279. The evidence of General Manuel Contreras accords with that of Gendarmeria
Lieutenant Orlando Manzo Durand when he affirms that the records of the detention
camp known as Cuatro Alamos are in the hands of CNI and adds that the DINA archives
are also in the hands of CNI. The information supplied by the Minister of the
Interior on the absence of records at Villa Grimaldi and the information supplied
by CNI on the destruction of the Cuatro Alamos records (see section C of this
chapter) would therefore appear to be false.

280, Although General Contreras, as former director of DINA, would have been in a
position to supply information on the fate of many of the missing persons, the
judges refused to make him testify in certain cases where the complainants wanted
him to, on the pretext that he could not be summoned. 30/ The statements of
General Contreras are vague and do not provide specific information on the missging
persons, He refers to the registers and archives which are said to be in the
possession of CNI, but this organization denies holding them. The Government
declares that the question of the missing detainees has been referred to the courts,
but it does not transmit to the judicial authorities the documents needed for the
investigations.

281, In the meantime a large number of investigations undertaken by the
investigating judges are being discontinued owing to lack of evidence. Nevertheless,
some of them have been reopened recently following the discovery of a huge
tax-evasion case in which former DINA officials were involved. Some evidence showvs
that the offenders used for their own illicit operations the names and identity
documents of some of the missing persons. For example, in a bogus deed of sale

dated 28 December 1979, the vendor was stated to be a non-existent enterprise whose
owner was given as Mr. Alvaro Miguel Barria Duque, hig identity card number also
being stated. However, Mr, Alvaro Miguel Barria Duque is on the list of missing
persons submitted by the Episcopal Vicars to the Minister of the Interior in 1978

and is also listed as No. 112 on the list reproduced in the book entitled Dénde estan?

28/ General Contreras admitted that Mr. Manzo had been in charge of
Cuatro Alamos for some time (E1 Mercurio, 1 April 1980).

29/ "The Contreras statement", Hoy, 9-15 April 1980.
30/ Bl Mercurio, 17 April 1980,
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published by the Vicaria de la Solidaridad. él/ Subsequently, further evidence
concerning the missing persons was discovered in the tax—evasion case. For this
reason Mr. Servando Jordén, the investigating judge, summoned

Mr. Eduardo Romero Olmedo, 32/ one of the accused to testify and ordered that
information relating to the documents found in the possession of

Manuel LSpez Jiménez, one of the persons implicated in the case, should be
communicated to him. In Mr, Jiménez's briefcase information was discovered on some
of the missing persons whose fate Mr. Servando Jorddn is seeking to determine. 33/

282, The behaviour of the Chilean Government, as reflected in the machinations of
the ministries and agencies under its authority, merely confirms the conclusions
which Mr. Felix Ermacora reached in his report on the Government's responsibility
in the disappearance of over 600 persons in Chile, a country where human rights
continue to be violated to the detriment of hoth the missing persons and their
relatives.

283, 1In 34 cases it has been possible to establish the death of the persons
concerned and to identify those responsible. In over 600 cases, however, the fate
of the victims is still not known, and their relatives continue to suffer the
anxiety and uncertainty caused by this situation. In the cases where death has
actually been established as a result of the discovery of corpses, the competent
official has refused to issue death certificates and, even worse, to permit the
relatives to bury the remains of their dear ones. These decisions, together with
the absence of any punishment of those responsible, also constitute serious
violations of the rights of the relatives of the missing persons.

284. Despite some progress noted in the cases referred to certain judges vho
actually perform their duties, it is not in fact possible to report any legal
procedure which has helped to put an end to these violations of human rights by
determining the fate of the missing persons, by identifying and punishing those
responsible, and by indemnifying the relatives of the victims in accordance with
Chilean legislation and the international instruments and principles applicable to
this matter, Furthermore, there is no sign that the Chilean Govermment is willing
to ensure that these crimes do not recur in future. Although there have been no
more disappearances in Chile since November 1977, the recent kidnappings followed
by torture, and scometimes very severe torture, by groups which have been identified
but against which resolute action has not been taken could give rise to similar
situations.

31/ See A/34/58%/add.1l, para. 47.

32/ It seems that there was an office lease between this person and
General Manuel Contreras and that he has contractual links with DINA and advisory
relations with CNI in the establishment of a number of enterprises (Hoy,

30 June — 5 August 1980). T

33/ El Mercurio, 26 July 1980.
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IV. OTHER CIVIL AND POLITICAL RIGHTS

A. The right to reside in, enter and leave the country

285. A number of earlier reports of the Ad Hoc Working Group and the Special
Rapporteur have drawn attention to restrictions on the right of Chileans to reside
in and freely enter their own country. 1In particular, mention has been made of
the Government's refusal to apply Decree-Law No. 2,191 of 18 April 1978 (granting
an amesty) to Chileans resident outside their coumtry (refugees or persons
serving sentences of permanent or temporary exile). ;/ Mention has also been
made of legal instruments applied by the Goverrnment to prevent Chileans from
returning to their country - Decree-Laws No. 81 of 11 October 1973 and No. 604 of
9 August 1974 - and the policy of the authorities on this question. 2/

286. Through the Ministry of the Interior, the Government continues to deny the
right to re-enter their country to a considerable number of persons who wish to
return. Many Chileans who have tried to return to Chile, believing that they would
encounter no obstacle, have been turned back on arrival at Pudahuel Airport. j/

287. Actions for amparc brought on behalf of persons affected by these measures
have invariably been rejected by the courts, which have established the uniform
practice of not stating the grounds for rejection and consider as sufficient the
reports provided by the Minister of the Interior which generally state that ‘‘the
return to Chile of the person concerned is not desirable for reasons of State
security’’. A number of recent decisions have upheld this precedent. They
include, for example, the decision given by the First Chamber of the Court of
Appeal concerning Alberto Navarro, a former trade union leader of the Sole
Federation of Workers (CUT), A/ the decision of the Supreme Court upholding an
earlier decision of the Court of Appeal which prohibited the entry of

Mrs. Silvia Inés Cornejo Cuevas, a former member of the Central Committee of

the Communist Party, 5/ and the decision of the Third Chamber of the Court of Appeal
rejecting Mr., Manuel Antonio Jiménez Inostroza's application to enter the
country._é/

1/ See A/33/331, para. 426.

2/ See 1/33/331, paras. 428-434, B/CN.4/1310, para. 131, and A/34/583,
para. 230.

See A/33/331, paras. 435-437.
Bl Mercurio, 4 January 1980.
El Mercurio, 11 March 1980.
El Mercurio, 11 March 1980.
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288 . The Minister of the Interior has often brought against persons instituting
proceedings for amparo charges which the courts accept as a valid basis for orders

refusing these persons entry into the country. The Minister is not required to
furnish evidence in support of the charges and no account taken of the evidence
which the persons applying for amparo submit in their defence. This was the case

with the couple Henry Marie Mignot and Maria Eugenia Verschaure Soto, who had been
in France since October 1973. When they instituted an action for amparc after
being refused entry into Chile, the Minister of the Interior informed the courts
that, pursuant to the above-mentioned Decree-Law No, 604, they had been refused
entry because they were included as extremists on the national list of dangerous
MIR activists?, adding that they had left the country after having requested
asylum in the Imbassy of France. They submitted to the S~ntiago Court of Appeal
documents which disproved the charges of political militancy brought against them
and several witnesses confirmed that the charges were false. Moreover, they
proved that they had left the country on a courtesy visa issued by the

French Embassy and not as refugees. Nonetheless, the Court decided that the
decision of the Ministry of the Interior was neither ‘unlawful nor arbitrary as it
is based on the law and on admissible grounds', and it rejected the application

for amparo. Z/

289, In this area the Executive exercises entirely discretionary powers. In
certain cases it has refused to provide information requested by the courts
concerning the grounds for prohibition of entry. ‘Vhen an action for amparo by
Mrs. Mireya Baltra Moreno, former Member of Parliament, and her husband

Mr. Reinaldo Morales (who had both been refused entry into Chile) came before the
Court of Appeal, the Fourth Chamber unanimously decided that, before it heard the
case, a note from CNI in which the llinister of the Interior had stated his reasons
for refusing to authorize the entry of Mrs. Baltra and Mr. Morales, should be
transmitted to it. The Minister in question refused to transmit the note
requested, claiming that it was a confidential document. Mrs. Baltra's lawyer
pointed out, in an application to the Court that "the argument that the note

could not be transmitted because it was confidential’’ was in contradiction with
the fact that the contents of the same note had been made known to the Aliens
Department and the International Police and observed that the attitude of the
Minister of the Interior, if he persisted in his refusal, would clearly constitute
a manceuvre on the part of the executive to try to prevent the exercise of the
action for amparo. §/ In August 1980, the Supreme Court pronounced its decision
on the action for amparo submitted on behalf of these two persons. It stated
that Decree-Law No. 1,009 of 1975 provides that offences covered by Decree~Law No.77
of 8 October 1973 banning political parties and Marxist movements ‘"shall be
considered for all legal purposes as offences against the gecurity of the State’.
It added that the orders refusing these two persons entry into the country were
based on the militant communist activities which they undertook ‘at a time when
the Communist Yarty and Marxist doctrine were not prohibited, whereas today they

1/ Bl Mercurio, 29 March 1980. Solidaridad, No. 91, second fortnight
of April 1980,

8/ E1 Mercurio, 11 April 1980.
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are contrary to the established legal order and might fall within the scope of
article 9 of the above-mentioned Decree-Law No. 1,009'.,  The Court added in its
decision that ‘"consequently, the conduct of Mireya Baltra and her husband
Reingldo Morales, considered in the light of the aforementioned legal provisions,
constitute activities injurious to the security of the State and, hence, to
naticnal security. If the grounds for the decision are not considered
satisfactory by the appellants, they may be subject to any sort of criticism,

but that does not mean that they do not exist. Moreover, the position of legal
doctrine is that Marxism is incompatible with democracy'. 9

290. As indicated by the Special Rapporteur in his previous reports, the Government
has refused to allow persons outside Chile to benefit from Decree-law No., 2,191
granting amnesty, and its decision has been ratified by the courts. One example
of many cases of this type is that of Luis Antonio Fuentealba Medina, a

4 7-year-old worker, who in 1973 was sentenced by a military court to imprisonment
which was later commuted to exile. This sentence would have been completed in
June 1981. Having fallen seriously ill, Fuentealba Medina requested authorization
to return to his country, as he should have benefited from the amnesty. The
Government rejected his request on the grounds that his presence in Chile would
constitute a danger to the internal security of the State. The action for amparo
on his behalf was rejected by the Court of Appeal, whose decision was later upheld
by the oupreme Court. 10/ Similarly, the Supreme Court refused

Mrs, Elvira Gonzalez Pinilla entry into the country for security reasons. She
was serving a term of exile following a judgement pronounced against her in 1973
(her lawyer had applied for her to be admitted under the amnesty granted in
Decree-law No. 2,191),11/

291. Frequently prohibition of entry is based on events prior to the present
Government's assumption of power. This is the case, for example, with

Mrs. Enriqueta Chaigneau Soto, whom the Government has refused permission to

enter Chile, claiming that she had married a member of the Communist ZFarty, that
she had been dismissed from her job in the Military Hospital in 1969 for her
pro-Marxist activities and that she had been president of an organization which
supported the previous Government. Judge Rafael Retamal, one of the members of
the Court, cast a dissenting vote but the majority rejected the action for amparo
filed by Mrs. Chaigneau Soto. In explanation of his dissenting vote Judge Retamal
said that ""the grounds for the prohibition are past events'’ and that they might

be attributed to a large number of Chileans who, prior to 11 September 1973, had
engaged in similar activities ''without their previous acts having been considered
by the political authorities as actual and effective attacks against national
security’’. He added that since the order which led to the action for amparo
represents the most serious measure against individual freedom that can be adopted

9/ E1 Mercurio, 13 August 1980.
10/ Bl Mercurio, 19 May 1980.
11/ Bl Mercurio, 9 August 1980.



L/35/522
page 102

in respect of a national exercising his right to return to Chile after he has
lavfully left it, the order must be issued only in exceptionally serious cases'. 12/

292. Persons applying for authorization to return to their country often find that
they are subjected to conditions which might constitute serious violations of the
principle enunciated in article 18 of the International Covenant on Civil and
Political Rights., In a letter addressed to the Special Rapporteur in June 1980,
Mrs. Graciela Alvarez, a lawyer, stated: 'In March 1980, I tried to submit to the
Chilean Consulate in Caracas a fifth application to return to Chile. Before

he would entertain this application, the Chilean Consul in Caracas insisted

that I should make a declaration 'recognizing the legality of the established
Government'. Naturally, out of respect for my principles, my profession as a
lawyer and the integrity and dignity of my conscience, I was not able %o accept
this condition®. In her letter, Mrs. ilvarez adds that there is no legal
provision for such a condition and, consequently, it would appear to represent
another arbitrary act committed in the general context of violations of the right
to return to one's country.

293. A document which the bSpecial Rapporteur has recently received from reliable
sources confirms that, in order to assess the degree of political danger which
certain persons might represent, the Chilean authorities often take as a criterion
the attitude or opinions of the persons concerned prior to September 1973. This
document, which is a copy of an official letter addressed by

Brigadier-General Enrique Valdés Puga, Acting Minister for Foreign Affairs,

to all Chilean diplomatic missions and consulates abroad, ;j/ reveals the existence
of a list entitled '‘List of safe-conducts granted to persons benefiting from the
right of asylum, refugees and other persons since 11 September 1973! and other
complementary circulars. According to this letter, persons whose names are on
these lists may not have their passport renewed., They may only submit an
application for authorization to return to Chile and this application must be

sent to Chile for examination. Consequently, on every person who left Chile
after 11 September 1973 by means of a ‘‘safe-conduct granted to persons benefiting
from the right of asylum, refugees and other persons’ weighs a presumption,

based on the activities in which he was engaged prior to his departure or on the
fact that he left the country by the means referred to, that he is a ‘‘dangerous
element, This presumption has often proved to be the determining factor in

the rejection, through administrative and legal channels, of applications to enter
the country.

294 . Furthermore, persons who, although not included on the list (known as the
“National list'), ‘‘campaign against Chile'! do not have the right to re-enter
the country. 1In this respect, the document from the Acting Minister for
Foreign Affairs states:

12/ Solidaridad, No. 84, Decembexr 1979.
13/ Tor the full text of this document see annex I.
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"For the purposes of the preceding paragraph, the scope of the term
'campaign against Chile! is hereby defined. The following basic points
should be taken into consideration when determining whether a person is
engaged in such an activity:

(a) Publicity, i.e. action undertaken through the mass media (radio,
television, press, whether regularly or occasionally, or in the form of
pamphlets);

(b) Overt participation in gatherings, meetings, assemblies, marches
and, generally, any demonstration of a public nature against Chile, and
participation or attempted participation in meetings of international bodies
or non-governmental bodies (for example, Amaesty International, Vorld
Federation of Trade Unions, etc.);

(¢) The submission of written or oral information of a negative
character to the aforementioned bodies shall also be considered as a hostile
campaign. However, simple petitions addressed to United Nations
institutions to intervene vis-a-vis the Chilean Government are not considered
as part of an anti-Chilean campaign, although the Ministry must be informed
of them;

(a) 1If,exceptionally, there are other circumstances which are of
similar gravity to that of the circumstances described above and which,
in your opinion, undeniably constitute a campaign against Chile, they must
be notified in accordance with the instructions given in paragraph 8 of
this circular.’

295. The above document shows that the Chilean authorities interpret the term
Tdangerous element'’ in a very broad sense. It also shows that any person who
has denounced violations of human rights to an international organization would
lose his right to enter Chile in the normal way.

296. The term ‘'dangerous element’ is so broad and arbitrary that it applies to
persons whose age and state of health would lead one to suppose that there is no
possibility of their engaging in acts which might endanger State security. They
include Rafael Agustin Gumucio, former Senator, 70 years old and suffering from
heart trouble, Victor Contreras Tapia, former Senator, 72 years old, and

Mrs. laura Allende, sister of the former President, Salvador Allende, who is

68 years old, very ill and in hospital. Mrs. Allende has stated that she is
prepared to return to Chile and remain in prison until the question whether she
has committed any offence has been clarified. The Archbishop of Santiago has
approached the Minister of the Interior on her behalf, but his request has been
rejected. The Chilean Commission on Human Rights has also requested the
authorities to allow these persons to return to Chile and various groups and
persons in Chile and abroad have taken similar action. However, the Government
has publicly stated, through the Minister of the Interior, that "to grant them
this authorization would be to facilitate the resumption of political activity
in Chile’. 14/ In the same statement, the Minister of the Interior mentioned

14/ Bl Mercurio, 1 March 1930
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Mrs. Mireya Baltra, the former Iabour Minister under the Unidad TFopular Government,
who had requested authorization to return to Chile when her mother was dying. A
letter addressed to the Commission on Human Rights by relatives of Mrs. Baltra
states that her mother died on 20 Tebruary 1980 without her daughter being able

to be present during her last moments.

297. According to information from reliable sources, a large number of people have
requested authorization to return to Chile but very few have received it. Vhereas
the Government states that its position on the matter remains unchanged, lj/ one

of its representatives abroad,Mr. Miguel Alex Schweitzer, Ambassador to the

United Kingdom, states: ‘It is a source of constant surprise that many exiles,

who express harsh criticism of the Chilean Government abroad and claim that the
most atrocious violations of human rights are common occurrences in Chile today,
are precisely among those who wish to return there'. lé/ Neither the Minister

nor the Ambassador made any allusion to the right of every person to retumm to

his country and to reside there.

298. In this area, as in the area of political rights, the Chilean authorities. seem
to want to justify a situation contrary to the provisions embodied in the
International Covenants vhich Chile has ratified (in this instance, art. 12 of the
International Covenant on Civil and Political Rights) by invoking the need to
maintain ‘order’. 17/

299. The Special Rapporteur feels it his duty to point out that order cannot be
maintained through the indefinite continuation of a situation which ignores
fundamental human rights. Morcover, the definition of this ‘‘order’’ has been
established, not with the consent of the Chilean people by means of the mechanisms
for participation in public affairs (see art. 25 of the International Covenant

on Civil and Political Rights), but by a decision taken unilaterally and
arbitrarily by the Executive in defiance of all humanitarian principles. In

this situation, the judiciary has once more shown that it has failed to ensure

the necessary protection which would enable Chileans freely to exercise their
rights.

B. TI'reedom of information

300. After its visit to Chile, the Ad Hoc Working Group submitted to the

General Assembly, at its thirty-third session, information concerning the extent
to which freedom of information is enjoyed in Chile (A/33/331, paras. 468-484).
The conclusions reached by the Group on that occasion still apply today to the
present situation:

’

15/ Statements made to the press by Mr. Sergio Fernandez, Minister of the
Interior, and published in El1 Mercurio of 5 March 1980,

16/ 0Ll Mercurio, 28 March 1980.

17/ Bxplaining the attitude of his Govermment to Chileans wishing to return
to their country, Ambassador Schueitzer said: 'This situation arises from the fact
that the Government has to maintain order and promote national unity, objectives
which could not be achieved if all exiles were indiscriminately allowed to returni,
Bl Mercurio, 28 March 1960,
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"The Group ... noted that relatively wide freedom of expression appeared
to be enjoyed in certain areas but that these areas did not seem to be those
at the very centre of national life. The Group alsc noted the wide range
of legal powers enjoyed by military authorities to control the media, the
occasions on which that power has been exercised and the fact that government
authorities communicate their views to newspaper editors and eventually
apply sanctions when the vievs are not respected. According to witnesses
who testified before the Group, there exists an informal system of
communication of government views on what should and should not be published
and on how certain issues should be handled, and a general respect for these
views through the self-censorship those responsible for the communications
media, who are well aware of the potential for action against them by the
authorities'. lg/

301+ The Special Rapporteur's later reports confirmed these conclusions. lﬁ/

Mr. Jaime Castillo Velasco, former Minister of Justice, former professor at the
University of Chile and former representative of Chile in the Commission on

Human Rights, stated in an article published in the periodical Hoy that the press,
with a few exceptions, does not carry out its role of defending human rights, does
not examine facts, does not effectively provide information and does not state

the views of those who are attacked by, or disagree with,the Government. 29/

302. José Luis Fuenzalida, an independent journalist, columnist for

La Tercera de la Hora and owner of the Duropool Press Agency, in the following
recent statements reported in Hoy of 20-26 Iebruary 1980, referred to the
self-censorship which journalists were forced to apply: ‘'Ye live in an age when
journalists practise the worst kind of censorships: self-censorship. It is trying
on the nerves to have to be one's own censor, not being able to say what one has
seen, what one feels and how one interprets it. The atmosphere is stifling'.

303. The self-censorship which Chilean journalists are forced to practise has its
origin not only in the requirements or obligations of a general nature which apply
to the population as a whole, but also in specific legislation limiting the right
to information. Decree-lav No. 1,281 of December 1975, which added to article 34
of Act No. 12,927 on the internal security of the State as subparagraph (n)
authorizing the military commanders of emergency zones to suspend or close
information media (see chap. I, sect. B), is still in force. The restriction
imposed in March 1977 by Proclamation No. 107 of the commander of the metropolitan
area emergency zone has also been maintained; under this Proclamation the
establishment, issue, publication, circulation, distribution and marketing in

any form of new newspapers, journals, periodicals and printed matter in general

'._,
[09]
~

A/33/%31, para. 484. _
See A/34/58%, paras. 185-199, and L/CN.4/1%62, paras. 22-26.
Hoy, 26 March-1 April 1980.

ke
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shall require prior authorization by the chief of the zone, in the same way as
the import and marketing of all types of books, newspapers, journals and printed
matter in general. g;/ The press and concerned persons or institutions throughout
the country have pointed out the contradiction between this provision and
Constitutional Act Wo. 3, article 1, paragraph 12, fifth subparagraph, which was
promulgated by the Military Junta itself in 1976 and recognizes the right of any
natural or juridical person to establish, issue and own newspapers and Journals.
However, the restriction was maintained when Proclamation No. 107 was replaced
by Proclamation No. 122, which provides that emergency zone commanders must
consult the National Directorate for Information Media (DINACOS) before taking

a decision on applications for authorization.

304 . Other provisions and legal decisions which restrict freedom of information
and which the Gpecial Rapporteur has already mentioned in earlier reports also
remain in force. 22/ These instruments continue to be contested by the national
press, including the principal daily newspapers which generally support government
policy. For example, at a meeting of the Commission for the Freedom of the Press
of the Inter-American Press Association held in March 1980, the editor of the
daily newspaper El Mercurio stated that since October 1979 no measure or sanction
against journalists or the media had been recorded in Chile, but the continued
existence of restrictive legislation - even if it was not being applied - meant
that there was no true freedom of the press._gﬁ/

305, According to the same nevspaper, the Inter-American Press Association concluded
in its report that there had been progress in Chile with respect to freedom of

the press since no restrictive measure, sanction, pressure or threat against
journalists, newspapers or other media had been recorded. 24/ However, it should

be pointed out that in the period since the report of the Inter-American Press
Association was prepared, the director of la Voz del Litoral radio station in the
town of Talcahuano has been warned that the station might be closed down as a

result of a broadcast on the history of the Chilcan trade union movement. The
authorities have confiscated 265 tapes on which the programme was recorded. gg/

306. On 22 May 1980 the Standing Commission for the Defence of Freedom of
Expression of the Association of Journalists made the following statement
concerning restrictions on the free pursuit of its members' professions

“l. Two Jjournalists have becn arrested this week by CNI officials;
their homes have been searched and they are at present in secret places
of detention.

For the text of this proclamation see A/32/227, para. T1.
See A/34/583%, para. 185.

51 Mercurio, 18 March 1980,

L1 Mercurio, 22 March 1980.

Hoy, 21-27 May 1980.
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2. These journalists, Mr. José Maldavski K. and Mr. Jorge Soza Egafia,
are members of our Association of Journalists (Metropolitan Council) and
perform professional work, the first as an occasional contributor to the
periodical Hoy, and the second irregularly in other media, since he is at
present registered as an unemployed journalist.

"3, During the past few days the journalist Juan Ibafiez has received
threats from persons who have identified themselves as members of CNI,
according to his statement in the complaint to this Commission.

4. On 8 March the journalist José Maldavski K. was arrested by
cargbineros while he was engaged in his professional activity in the street
and was deprived of his freedom for four days, without any charges
subsequently being brought against him by the Ministry of the Interior.

5. On the same day, a Journalist and a recording technician from
Radio Agricultura were arrested, taken to a police station and subsequently
released.

6. On 1 May Mr. Lottar Hemmelmann, the editor of the Los Angeles daily
La Tribuna, was arrested and detained on police premises, even though he
identified himself as a Jjournalist. This constitutes an arbitrary act since
no charge was subsequently brought against him.

7. During the first two weeks of this month (May), the decision
by General Humberto Gordon Rubio, the emergency zone commander, to prohibit
publication and distribution of the periodical Gente Actual was published
after considerable delay.

9. In view of the foregoing, the Standing Commission for the Defence
of Freedom of Expression has no option but to make known to public opinion
this escalation against freedom of expression and journalists.

10. The Standing Commission for the Defence of Freedom of Expression
expresses its deep concern about the fate of journalists arbitrarily arrested,
particularly in view of the reports by responsible persons that physical
coercion has once again been exercised by the National Information Agency'. gé/

307. In this connection, two other cases mentioned in the press in recent months
may be cited as examples. The first is that of the periodical Hoy, publication
of which was suspended for two months on 22 June 1979 by order of the emergency
zone commander. The reason given for the suspension was that, in its two previous
issues, Hoy had published special interviews of the Unidad Popular leaders,
Clodomiro Almeyda and Carlos Altamirano, interviews which, according to the
Government, had served to disseminate illegal doctrines and opinions within the
meaning of article 11 of Constitutional Act No. 3. The legal provision invoked

26/ Hoy, 28 May-3 June 1980.
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in support of this measure was article 34 (n) of Act No. 12,927 on State security.
This provision empowers the commander of an emergency zone to give any orders or
instructions he may deem necessary for the preservation of public order in the
zone. An appeal lodged by Hoy with the Military Appeal Court was rejected on the
grounds that the generic powers conferred by the provision in question on an
emergency zone commander could not be contested or appealed. ;1/ Subsequently,
the bupreme Court expressed the opinion that the provision applied, even though

it had not been explicitly mentioned in the notice of suspensiocn, had been
article 34 (n) of Act No. 12,977 (see para. 303), which allows the possibility of
an appeal, and ordered the Military Appeal Court to examine the substance of the

case. The latter Court, in a second decision, again rejected the appeal on the
grounds that the measure taken was lawful and consistent with the powers conferred
on an emergency zone commander. The Supreme Court also rejected further appeals

by Hoy, upholding the validity of the sentence pronounced and already executed. 28/
Representatives of Hoy maintained that this ruling violated the legislation enacted
by the Military Junta, since it upheld a decision issued by a military authority
under the terms of an instrument governing cases of emergency (the instrument being
of a temporary nature and strictly limited to the needs of the emergency in
question) and violated the guarantees of constitutional freedoms and rights
recognized in Constitutional Act No. 3. 29/ In April, the Supreme Court rejected
the final appeal, thereby definitively confirming the measure taken by the military
authority. jg/ In May Mr. Emilio Filippi, the editor of Hoy, received one of the
prizes awarded by the Inter-American Press Association ''for his steadfast defence
of freedom of the press'. 31/

308. Another case which illustrates the situation with regard to freedom of the
press concerns the magazine Gente Actual, the publication of which has been
prohibited since the necessary authorization has been refused. On 22 October 1979
the publishers, Editorial Araucaria, had applied to the emergency zone commander,
in accordance with the above-mentioned Proclamation No. 122, for authorization to
publish a new magazine entitled Gente Actual for international circulation. In
order to comply with the requirement that a “pre-publication issue should be
submitted as a model, it engaged the services of professional journalists and
signed agreements with international press agencies, Seven months later it was
informed that authorization had been refused, no grounds for this refusal being
given, apart from the fact that the report of DINACOS had been unfavourable. The
contents of this report were not disclosed to the applicants. jg/
Brigadier-General Humberto Gordon Rubio, the emergency zone commander, informed
the press that the prohibition was based on ‘"the national need to maintain public
order and peace', and that, pursuvant to the powers legally conferred upon him,

he was not required to state the reasons for his decision. He went on to say:

gl/ See A/34,/583, paras. 188 and 189.
;g/ El Mercurio, 30 January 1980,
29/ Hoy, 13-19 February 1980.

30/ Hoy, 23-29 April 1980.

31/ Il Mercurio, 14 May 1970.

jg/ The Special Rapporteur has received a photocopy of the decision in
guestion, signed by Brigadier-General Humberto Gordon Rubio, and a photocopy of
the ‘'pre-publication issue’’ of the magazine.



1/35/522
page 109

"The Government of the Armed Forces and the Forces of Order knows perfectly well
who are the sponsors of this so-called organ of information and what their
objectives are, and is not prepared to yield to any pressure or attempt to alter
the course set on 11 September 1973 towards national liberation'. jj/

309. Mr. Emilio Filippi, editor of Hoy, stated: "What has taken place must serve
to highlight the fact that the freedom of the press and freedom of enterprise which
are claimed to exist in Chile are nothing more than means which can be manipulated
in the service of other interestsi. 34/ The National Press Association expressed
its opposition to the banning of Gente Actual and called for the repeal of
Proclamation No. 122. IMrs. Silvia Pinto, Acting President of the National
Council of Journalists, also made a statement in which she protested against this
measure and said that she found it incomprehensible that the authorities should
refuse to explain the reasons underlying it. The Standing Commission for the
Defence of Freedom of Expression of the Association of Journalists issued the
following statement:

"The facts which have been described confront journalists with a clear
case where the Government is trampling underfoot the freedom of expression
recognized and enshrined in the legal order which the Military Government has
itself instituted, thus violating a principle which is fundamental for
sound and healthy national harmony.

iConstitutional Act No. 3, article 1, paragraph 12, fifth subparagraph,
promulgated by this régime, states: 'Any natural or juridical person has
the right to establish, issue and own newspapers, journals and periodicals
under the conditions established by the law'!. A simple proclamation has
therefore overthrown this constitutional principle', jﬁ/

310. The newspaper El Mercurio stated in an editorial that, in accordance with
international criteria, it could not be said that freedom of the press existed
in a country if the establishment of new organs of information was subject to
the discretionary powers of the Government. 36/

33/ E1 Mercurio, 15 May 1980, See annex II, a copy of the letter signed by
Brigadier-General Humberto Gordon Rubio, emergency zone commander, refusing
authorization to publish Gente Actual.

34/ E1 Mercurio, 13 May 1980,

35/ E1 Mercurio, 14 May 1980.

36/ El Mercurio, 14 May 1980. The publishers, Araucaria Editoria Ltd.,
instituted an action for protection in the Court of Appeal, which requested
information from the emergency zone commander (El Mercurio, 29 May 1980). The
Court of Appeal declared the action inadmissible (El Mercurio, 22 July 1980)
but an appeal was submitted to the Supreme Court which accepted it and instructed

the Chamber to make a ruling on the substance of the matter (El Mercurio,
6 August 1980).
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311. The Special Rapporteur notes that the general situation in the country with
regard to freedom of information has not changed, as the legislation restricting
rights in this field is still in force, and Journallstu and the media continue
to practice self-censorship, knowing as they do that if they publish news or
opinions beyond the limits of what is accepted by the Government, they will be
punished. The 1limits of what is permitted by the Government are not clearly
defined by law buf are subject to the will and discretionary powers of the
authority, which simply takes restrictive measures without providing any
explanation for them.

C. Right of assembly

312. As has been stated in earlier reports of the Ad Hoc Working Group and the
Special Rapporteur, the right of assembly is restricted as a result of the state
of emergency. 37

313. A characteristic of the period covered in this report has been the Government's
concern to prevent any type of meeting, public or private, at which any cultural,
moral, social, economic, political, trade union matter etc. might be discussed

from a standpoint other than that of government policy.

314. In other chapters of this report mention is made of arrests which took place
at meetings organized to celebrate 1 May and International Vomen's Day on

8 March. Mention is also made of violations of the right of assembly with regard
to trade union matters, the arrest of 96 persons at a meeting organized in
solidarity with students dismissed from the State Technical University 38/ and
sanctions against students who had taken part in meetings on related questions.

315, Other examples of restrictions on the right of assembly may be cited. The
Office of the Intendant of Santiago had authorized a cermony organized by the
Association of Chilean Writers to pay a tribute to Gabriela Mistral, the Chilean
poetess who won a Nobel Price for literature. )9/ The ceremony was to take place

on 8 March 1980 but the day before it was due to be held the Minister of the
Interior withdrew the authorization. The commission responsible for organizing the
ceremony stated that it was "in any case unusual that a tribute of this nature
should require the authorization of the Minister of the Interior, since the work of
the winner of a Nobel Prize for literature cannot be subjected to formalities which
in effect constitute a means of censorship’. 40/

316. Authorization to hold a demonstration on the same day in another place under
the auspices of the National Trade Union Co-ordinating Body to celebrate
International Vomen's Day was also refused. Those persons who tried to assemble
were arrested, as indicated in chapter III, section A. The Government's Social
Communication Division issued a communiqué in which it declared that, in accordance

See E/CN.4/1310, para. 140.
See chap. II, sect. A,

CBE

See chap. V, sect. B.
Hoy, 12-18 March 1980.
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with the provisions governing the state of emergency, ‘"any person vho participates
in activities which are not duly authorized shall be liable to the sanctions
provided for by law'. The communiqué also stated: "International Women's Day ...
has been used, ever since its institution, by Marxism-Leninism to serve its own

ends'. 41/

317. The Minister of the Interior also refused authorization to hold a congress

of the National Association of Cultural and Youth Centres on the grounds that

this Association was a ‘‘crypto~Communist body'’'. 42/ The request of trade union
organizations for authorization to meet on 1 May, lLabour Day, was also refused.
The Secretary of State declared: ‘'The Government has prevented, and will continue
to prevent, the celebration of 1 May or any other celebration from being used to
divide workers or create dissension among them''. The only demonstration authorized
was that organized by the Government. 43/

318+ A number of demonstrations were held on trade union premises (in such cases
authorization was not required), but participants were harassed by police and
security forces as they left. Many persons were arrested and several of them
sentenced by the Minister of the Interior to enforced residence, as stated in
chapter III, section A.

319. The grain producers requested authorization to hold a public meeting in order
to discuss the situation in agricultural enterprises with regard to grain prices,
bank credits, official assistance in the emergency caused by the summer rains and
other matters of concern to them. The Ministry of the Interior refused
authorization to hold this meeting on 28 June 1980. 44/ The Co-operative
Lssociation of Grain Producers issued a statement in which it asserted that the
Ministry's refusal to authorize the meeting represented '"the denial of freedom

of assembly to an association which supports the Government and is out of keeping
with what the Minister of Agriculture has been advocating'. It added that those
who ‘‘prompted the authorities to commit this grave error, and who are the
representatives of the groups in power, have acted in this way solely because
they believe their own business interests to be threatened’, 45

320. A number of other meetings have been banned, in particular:

(a) A demonstration in solidarity with persons who had been sentenced to
enforced residence following the events of 8 March and had completed their sentence;
the meeting had been organized by the Chilean Commission on Human Rights and the
Committee for the Defence of Youth Rights (CODEJU); A§/

El Mercurio, 8 March 1980.
E]l Mercurio, 4 April 1930.
Hoy, 16-22 April 1980.

L1 Mercurio, 20 June 1980,
El Mercurioc, 25 June 1980.
El Mercurio, 22 July 1980.
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(b) A march to Mount San Cristobal to install a bronze plaque and hold
a religious ceremony, organized by friends of missing detainees, was dispersed
by carabineros and one member of the group was arrested. Al/

321, Persons participating in meetings not authorized by the Government are
brought before the courts and accused of infringing the Act relating to the
internal security of the State. This happened in the case of six persons
accused of belonging to the Socialist Party and to MAZU (political parties
declared illegal) and of holding secret meetings. 48/

322. In an article published in Hoy, mention was made of the discriminatory
political criteria which the Govermment applies in authorizing or prohibiting
the exercise of the right of assembly:

"On 1% June, over 300 members of the political group known as 'New
Democracy! held a public meeting; the speeches made at this meeting were
widely circulated.

"0n the same day, 96 Chileans - mostly university students - were
arrested for having participated in a private meeting which the Government
described as 'political!. They were kept in prison for five days and,
although they had not been charged with any offence, 26 of them were
sentenced to three months'! enforced residence in different parts of the
island of Chiloé.

"The following day, just as a meeting of teaching staff convened by
the Metropolitan Bducation Co-ordinating Body to consider matters of
interest to the group was about to begin, it was broken up by the police,

A week later, the authorities prohibited, and used the police to
prevent the holding of a seminar organized by the Democratic Youth
Movement.

‘These events call to mind the old maxim 'Equal justice is less

harsh'', 49/

323. Currently, trade unions which follow governmental directives may, within
very narrow limits, exercise the right of assembly. 50/ This is not the case,
however, with workers' organizations wishing to exercise this right to the full
by deciding themselves on the forms which best suit their interests. j}/ Other
social groups are subjected to the same restrictions, since this right is granted
selectively and it is the Executive vhich decides in a discretionary fashion who
may exercise this right and vho may not.

£l Mercurio, 22 July 1980,
Bl Mercurio, 2 August 1980,
Hoy, 2-8 July 1980,

See A/%4/58%, para. 278 (c).

See chap. VI on trade union rights.
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V. RIGHT TO EDUCATION AND ACADEMIC FREEDOMS

A, Access to education

324. In an earlier report the Special Rapporteur referred to the impact of the
reduction in State funds allocated to education on various sectors of education and
particularly on the State system. He pointed ocut that the Chilean Government
itself admitted that the situation in that area was deteriorating and cited extracts
from a statement by President Pinochet, who spoke of '"repetition of courscs,
drop—-out rates and lack of competent teachers'", and said that children lcaving
school without complcting their primory courses did not have "the minimum knowledge
nccessary to become skilled workers'. The Special Rapporteur also pointed out,
however, that the President had not announced ony changes in the Government's
cducation policy aimed at promoting its development through inercascd resources

and State support (scc A/34/58§, paras. 249-258),

325. According to the statements referred to above, the reduction in public
spending on cducation is an irrevocable fact. The only remaining matter of concern
is how to distribute aveilable funds. In the vicw of the authorities, the private
sactor should finance most of the population's cducational neceds cither by
increasing school fees or by entrusting some cducational activities to private
cstablishments or orgenizations (A/34/583, para, 250). The Government docs not
take the right to education and cguality of opportunity into consideration in its
analysis of cducational questions (sce A/34/583, para. 258).

326. The Chilean population's aspirations to cducation by far excced the
opportunities available to it. As corlier rceports indicate, the current military
Government has halted the steady expansion of education in Chile which enabled
broader scctors of society to gain access to consistently higher levels of
education (A/34/583, para. 257). In rccent months, the authorities have invoked
further reductions in budget allocations to universitics to justify the dismissal
of university staff. l/ In opposition circles, however, it has been affirmed that
this is mercly a pretext to conceal the politicel motivation underlying the
measuros.'g/ This question is analysed in greater detail below.

327. The budget cuts affect all universitics and in particular the University of
Chile, whosc budget has been reduced by 120 million Chilean pesos (about

$US 3 million). 3/ In Iquique scveral facultics have been closed by the new Rector
of the Northcrn University; this decision affected 200 studonts alrcady registered
in those facultics, many of whom had come from other regions of the country to begin
their studies, ot considerabie financial sacrifice to thomselvesolé/ El Mercurio
explained thc steady rcduction of the funds available to universitics as follows:

E1 Mercurio, 28 January 1980.

"Otra ctapa dura" Hoy, 30 Jenunry-5 February 1980.
Solideoridad, N». 87, February 1980,

El Mercurio, 28 Fcbruoary 1980.
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"This downward trend is the result of the current Government's deliberate
policy; on the basis of on over-all cnalysis of the cducational situation,
it has decided that, in all fairness, primary school cducation must have
resources commensurate with the fact that it is proctically the only form of
education to which the majority of the population con aspire. That is why
State contributions to primary cducation have increased in the same
prosertion as contributions to higher lcvels have decreased”..i/

328, However, although the reductions in the budgets ond capacity of universities
began shortly after the military Junta canc to power,.é/ there has becn no
corresponding improvement in the situation in primery schools. Thus, according to
a recent article in El Mercurio, rural schools do not have the ncecessary furniture,
they are badly lighted and badly heated, ond they lack drinking watcr, sports
equipment and rcecreation areas. The same article also pointed out that, since
therce are no lodgings provided for then, teachers have to live on school pronises,
that the net monthly salary of qualified teachers is 5,800 Chilcan pesos (about
$US 148) ond that, despitc the extrene poverty prevailing in rural regions, not all
needy children are able to bencefit from the distribution of food rations in
schools. 7/ Tt should be noted that in 1978, the Chilean Government informed

the Ad Hoc Working Group that the construction of school buildings and the
inprovenent of the conditions of teaching staff were among its priorities in the
ficld of education (A/33/3%31, para. 487). The information given above shows that
nothing has so far been done in thesc priocrity areas

329. The volure of rescurces allocated to the rermuneration of teaching staff in
State education appears to be declining steadily, in linc with post trends

(soe E/CN.4/1310, para. 160). According to information received in February 1980,
the systen of extending the school day was eliminated as of 28 February. This
systenm enabled many tecachers in the State systen throughout the country to work up
to 44 hours per weck instead of the 30 statutory hours, i.c. an additional 14 hours.
It was stated that the measurc woas dictated by the nced to rationalize the syston
for the benefit of some establishments which did not have crnough class howrs and
for which supplementary hours would subscquently be ocuthorized if the heads of
schools 8o requested. The measurc hos affected sone 5,000 teachers, whose nonthly

é/ El Mcercurio, 18 January 1980,

é/ The average number of places avallable each ycar in universitices was
39,458 between 1970 and 1973, 35,316 between 1974 and 1978, and only 32,398 in 1980.
Universities accepted 46.4 % of condidates for the cntrance exaninations for
advanced cducation betwecen 1971 and 1973, the corresponding figures for the period
1974~1978 being 31% and for 1980 26.9%. Scurces: Garretdn, Monucl: "Universidad y
politica en los proccsos de transformocidn y revisidn en Chile, 1967-1977,"

FLACSO, Santiago, 1979; and El Mercurio, 5 February 1980. Quoted by Ruiz Tegle
Jaine, in "De las purgas a la privetizacidn', Mensajc, Ne. 287, April 1980.

1/ El Mercurio, 10 February 1980.
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earnings arc reported to have declined by between 600 and 2,000 pescs
(approximatoly $US 15 and $US 51). §/ Sorie teachers have stated that the loss of
incone could amount to some 4,000 Chilean pescs o month in the case of a tcacher
who had reached groade 13 on the single scale., The heads of State schools and
teachers in gencral have expressed their concern, and the hecadmaster of one
secondary school stoted, inter alia, that for his school the measure was "tragic!
since he would be forced o restrict cxtracurricular activities in such arcas as
"English, PFrench, scicnce, arts, parent education, chess clubs, etc.”_g/

330, The elinination of the systen of extending the school day is a further stage
in the reduction of expenditure on public education and confirms the discrininatory
tendency in cducational matters referred to carlicr by the Special Rapporteur

(scc B/CN.4/1362, poras. 115 and 116). According to Mr. Alvaro Arriagade, the new
Director-General of Education who took office in March 1980, thc level of knowlcedge
of pupils lcaving sccondary school varics widely: while it is goncrally very low,
in the casce of a favoured fow it is very high. He said that this can largely be
explained, not by the fact that private cducation is better than State education,
but by other factors such as the fomily and social background. 10/ H wever, as
indicated in several reports, all the plans and neasures decided upon by the
Chilcan authorities in the field of cducation are ained at making the right to
cducation o privilege for high-incone groups with the means to opt for private
cducation and to pay the constantly incrcasing registration and tuition fees at

the university level; for low-incone groups, a nininun ceducation would be provided
with o view to the training of skilled workcrs for the labour market (sce
E/CN.4/1362, paras. 111-119).

331, The return to privoate adninistration of agricultural and technical colleges
is based on the sane discriminatory approach. In February 1980, the Minister of
Education issued a decrce (No.6 II) authorizing his Ministry to transfer the
alninistration of certain State technical and vocational troining cstablishrments
to orgonizations in the public sector or to private individuals on a non-profit
basis, This systen, it wes stated, "would moke it possible gradually to adapt
prograrmes and curricula to the actual nceds of the labour market". 11/

Mr. Bduardo Gariazzo, Acting Prosident of the Teachers' Association explained that,
in order to offcr a broad ronge of possibilitics to sccondary pupils, it was
"extrenely inmportant that the Government should enable some technical colleges to be
transferred to the private sector since the industrics themselves can kcep thon
informed of the skills they require'. lg/

332, This approach, which treats education as on instrunent for meeting manpower
requircnents rather thon o humen need ond & hunmon right, was criticized by one of
the witnesses heard by the Ad hoc Working Group during its visit to Chilc

(0/33/331, para. 519). Soric pro-Government scctors of the press have worned against

El Mcercurio, 9 and 20 Fcbruary 1980.
El Mercurio, 1 March 1980.

El Mercurio, 9 March 1980.

El Mercurio, 17 February 1980.

El Mercurio, 5 March 1980,
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the dengers of this trend and of losing sight of the objcectives of an all-round
education for the pupil as a hunen being when technical and vocationnl colleges
are transferred to the private sector. "The labour narket and even advanced
technology are not the only important aspects; the all-round training of the
individual, for which the Ministry of Bducation will continue to be responsible,
rust also be considered ...". 13/

3%3. In 1980, another increasc in university tuition fees further restricted
enjoynent of the right to cducation by the majority of the Chilean population.
El Mercurio published the following figures on the cost of studies (registration
fees and tuition fees) in threce universities in Santiago:
Table
COST OF HIGHER EDUCATION 14/

First scrnester 1980

(pesos)
A B t' Cost of
Basic fce Monthly tuition go:mg ieﬁ
(registro~ cost of per .
. s senester
tion) tuition sencster
(3x)
University of Chile
|
Upper bracket (22) 1 900 % 500 17 500 19 400
Average bracket (11) (x) 1 900 1 570 7 850 9 750
With excmption 1 900 - - ; 1 900
Technical State University %
Upper bracket (31) 2 100 5 000 25 000 | 27 100
Average bracket (15) (x) 2 100 1 780 8 900 {11 000
With exemption 2 100 - - 2 100
Catholic University i
1 Fixed anount 1 000 2 500 10 000 { 11 000
| With 50% reduction (x) 1 000 1 250 5 000 6 000
! With exemption 1 000 - - i 1 000 ;

(x) The figures arc illustrative.

(xx) University of Chile = B x 5; State Technical Tniversity = B x 5;
Catholic University = B x 4.

lé/ El Mercurio, 10 February 1980.

14/ Bach bracket referred to in the table indicates a specific family income.
The upper bracket refers to the largest income considered: if the incone is
higher than this figurc, the rcgistration fee does not change.
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3%4. In order to understand these figures in the context of a family budget, it
should be borne in mind that the brackets referred to in the table correspond to
the family income scales drawn up by cach university to ensurc a certain
proportionality in the fees charged. However, the registration fee is a fixed sun
and there is no exenption. In the University of Chile, for exarmple, the gross
income of the whole fanmily is taken into account. Students from families with
incomes under 7,600 Chilean pesos a month are exempted from payment of fees; if
the gross income is over 56,800 pesos, the student has to pay 3,500 pesos a nonth.
In the State Technical University, students whose family's income (net) is under
850 pesos arc excrpted from payment, whereas for those whose net monthly income is
10,000 pesos or over, the nmonthly fee is 5,000 pescs. ;Q/

335, The current very high cost of studies is particularly surprising in the casc of
the State Technical University, which, according to El1 Mercurio, used to provide
"frece education for young people from the lowest social levels, most of whom are
unable to pay any kind of school fee'. lé/ Higher-level technical educaticn, whicl
used to enable workers to improve their skills, is now apparently tc be reserved for
the higher-income groups. The restrictions imposed by the high cost of studies on
the exercise of the right to education were referred to in the following statement
by o student from Rancagua:

"I was accepted in the Faculty of Metallurgy but I can't see how I can carry
~n, becausc ny family won't have enough moncy to pay for my studies. In ny
income bracket, I shall have to pay 3,760 pesos a month to the University,
and the cheapest lodgings I could find cost a further 4,000. How can I
possibly find alnmest 8,000 pesos a month?"‘lz/

336. If the figures in the above table are compared with those given in

paragraph 328 concerning the rerwneration of members of the teaching profession,

it is quite clear that teachers would find it difficult to send their children to a
State university. The constant increase in the cost of educotion points to the
conclusion that the education policy of the Chilean authorities is not in line with
the international obligations which they have assunmed, in particular, under

article 13 of the International Covenant on Economic, Social and Cultural Rights.

B. Acadenic frcedoms; dismissals of university teachers and expulsions
of university students

337. During the first months of 1980, many teaching and adninistrative staff in
Chilcan universitics were dismissed. In January, 41 teachers in the State Technical
University were dismissed. The nilitory rector of the University explained that
these measurcs were necessary in order to readjust university structures in the
light of the budget and that the planning department had found that the services of
the teachers concerned were not nccessary. He added that 35 or 36 teachers would
nevertheless be re-incorporated in other deparitments where therce was a shortage of
staff. Among those dismissed were a nunmber of distinguished professors with the
rank of "magister". l§/

15/ El Mercurio, 17 February 1980.
lé/ A/34/583, para. 251 in which El1 Mercurioc of 9 April 1979 is quoted.
17/ El Mercurio, 10 March 1980.

18/ El Mercurio, 23 Januvary 1980. Other ncwspapers, in particular La Tercera
de 1a Hora of 21 January 1980, stated that 70 people had been dismissed in that
university, including 50 full-tinme teaching staff.
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338, A university teacher who did not losc his job stated thot nmony of thosc
disnmissed had higher qualificaticns than he had. One dismissed teacher emphasized
the decline in activity which the reduction in teaching staff wos bound to cause and
the increase in the work load 2f the remaining teachers. 12/

33%9. Twenty-one teachers were dismissed from Monucl de Salas College, which is
attached to the Foculty of Education in the University of Chile. The head of the
College said that he had been infommed of the neasure only threc days before it

had come into effect and added that he could nct give his views on the matter since
he had only reccently taken up his post. gg/ According to other media, sceven tecachers
were dismissed from the Department of Physics and seven others from the Department

of Biology in the same College. gl/

340. The University of Concepcidn dismissed Mr. Menuel Sonhuczo, Professor of
Political Law for 32 years, former Deon of the Law School, former Minister of
Justice, member of the Acadeny of International Law at the Hague and Chairman of
the "Group of 24 in Chile". The ain of this Group, whose nembers are cninent
Chileans, is to corry out constitutional analyses, and it has submitted proposals
for constitutional cmendnents which differ from those of the Government. 22/

341. Also in January, 17 nenbers of the ftcaching staff were dismissed from the
Catholic University. 23/ 1In March, 20 tcachers were dismissed from the University
of Concepeldn on the grounds that the tecaching staff was too large. It was stated
that henceforth cven the head of the University, the acadenic sccretary and the
heads of deparinents would have to give classes under the now policy laid down by
the rector. g&/ In Junc, sceveral tcachers and officiels received notice of their
disnissal from the University of Chile in Valparaisco; the number of persons
invnlved has not been officially published. 22/

342, Also within the University of Chile, six members of the tceaching staff were
rclicved of their posts at Talco after they denounced "mony acadenic and
adrinistrative irregularitics, arbitrory disnissals of teaching staff and
psychological pressure". The persons concerncd have lodged on appeal with the
labour courts on the grounds thet the legal formalities had not been observed with
regard to their dismissal. gé/ At the cnd of March, Jorge Millas Jiménez, the
Chilean philosopher ond professor, was forced to resign fronm his post as Decan of the

19/ El Mercurio, 26 January 1980.

20/ El Mcrcurio, 25 January 1980.

21/ Solidoridad, No. 86, Jonuory 1980.
gg/ Hoy, 30 January-5 February 1980.
23/ El Mercurio, 31 Jonuary 1980.

gﬁ/ El Mercurio, 7 March 1980.

32/ El Mercurio, 11 Junc 1980.

26/ Hoy, 19-25 March 1980.
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Foculty of Philosophy and Social Scicnces and Director of Studies and Planning at
the Bouthern University. This gave risc to so many protests among tcaching staff
and students at that University and at severol other educational establishments and
cultural institutions throughout the country that Professor Millas was finally
reinstated in his teaching capacity but not in his adninistrative capacity. 21/

343, At the Northern University, 141 tcaching staff were relieved of thelr posts,
again on technicol and administrative grounds. gg/ The dismissals affected stoff

in Arica, Iquique, Antofagasta and Coquimbn., The Bishop of Antofagasta gtated that
the nass dismissals affected 23% of the tecaching staff at the University, which
belonged to the Catholic Church, and that its authority in the matter was ignored

by the Government, which kept the University under its control. He added: "the nmoral
and legal aspects of the mass dismissals can be scen, generally speaking, as 2
decline in respect for the person and dignity of university staff and as a blow to

the 1ife of the University cormunity". 22/

344. Among the staff dismisscd therc are nany highly qualified professors of
outstanding merit and prestige. Refercnce has been made, for example, to
Professor Silvia Escobar B. of the State Technical University (27 ycars! teaching
experience and cexceptional qualifioations) and Professor Eliana Pacheco (on the
point of retirement after 29 years! scrvice); Alfonso Calderdn, the writer and
literary critic, who is very well known in Chile; Professcr Enrique Cueto, a
nenber of the Catholic University for 27 years; and Professor Gerardo Claps Gallo,
ore of the founders and the first rector of the Northern University. ég/ Some of
the professors dismissed taught subjects that are compulsory for students in certain
degree courses and it will therefore be impossible to omit these subjects from the
Prograrme. él/

345, In all cascs, the university authoritics have cmphasized the nced to
"rationalize" or "restructure" the establishnents in question. According to several
of the dismissed staff and other statements which have appeared in the press, these
arc not the real reasons for the dismissals. Professor Manuel Sanhueza, for
exonple, has disclosed the reasons for higs dismissal which he was given by
Guillermo Clericus, the Government-appointed recter, during a private conversation.
The rector said that he had absolutely nothing against Professor Sanhucza from the
professional point of view, but he could not tolerate the prescnce of politically
committed teachers, particularly those whose political opinions werc not those of
the Government, even thoush - as in the case of Professor Sanhueza ~ they did not
toke part in any political activitics within the university. He further stated

that he would maintain an inflexible attitude towards anyonc who engaged in
pelitical preselytism, adding that if teaching staff "engage in activities which

arc not designed to serve the university, the resulting situation is at odds with
the ain of education". 32/ Subscquently, on official comrwniqué from the University
of Concepeidn accused Professor Sanhueza "of using the tine he should have devoted
to the performance of his duties to strengthen his position as leader of a

Bl Mercurio, 26 March, 29 March, 2 April and 3 April 1980.
El Mercurio, 21 April 1980.

El Mercurio, 19 April 1980.

Hoy, 9-15 Lpril 1980; Solidaridad, No. 87, February 1980.
Solidaridad, No, 87, February 1980.
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Hoy, 30 January-5 Fcebruary 1980.
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political faction™ outside the university, jﬁ/ but Professor Sanhucza's statements
concerning the reasons for his dismissal, as cxplained by the Government-appointed
ractor, have never been refuted.

3/6. The disnissal of Mrs., Malva Herndndez, a teacher in the Faculty of Philosophy
whose son disappearcd in 1974, gave rise to student protests. Measures were taken
against Mrs. Herndndez hecousc she was o nenmber of the Association of Relatives of
Missing Detoinces. That was the explonation given to her and it was cemphasized
that orders had been issued from above on the basis of o report by CNI.Ajé/ Various
demonstrations in support of Mrs. Herndndez werce held on the Macul oampus..ig/ The
authorities of the Faculty of Philosophy and Letters decided to imposc penalties

on 39 students who had token part in the denonstrotions. 36/

347. Speaking of the circumstonces in which the dismissals took placc,
Professcer Jorge Millos Jiménez said:

"Teachers find themselves in an abnormal situction with regard to the mission
of the university. They live in fear and insccurity, permancntly cexposed to
the donger of reprcssion. What I referred to some ycars ago as supervision
of university staff is still continuing; ond by this I mean not the kind of
supervision which should always govern university staff, i.c. discipline and
o sense of responsibility, but supervision by powers outside the university
itgelf. As I stoted sonc time ago, o situation has arisen in which the
intervention of Governnent-appointed rcectors is of seccondary inportance:

it is 2 situation in which, in order to teach in o uwniversity, onc nust
suffer the indignity of being reduced to silence. I find this terrifying.

He went on to soy:

"For example, it is still normal practice in universitics for a person

to be considered incligible for o university post even though he noy have
acquired the nccessary acadenic qualifications from the competent institutions,
until a sccret report on his political leanings is submitted by sources

outside the university. It has hoppened that o teacher's carcer has been
developing normally until suddenly one of these roports has arrived, warning
that he is dangcrous becouse of seme detail which has been uncarthed in his
reriote political past. This may hove been tolerable in the months immediately
following Septenmber 1973 when the country was in a state of turmoil, but

today it is scnscless'. él/

The above statements arc all the more relevont since they were made by o person
who, Leccouse of hig position of cuthority end adninistrative duties, is well aware
of the nmethods applied in appointing and dismissing staff in higher cducation.
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El Mercurio, 22 Fcebruary 1980,

Hoy, 2-8 July 1980,

El Mercuric, 19 Junc 1980.

La Tercera de la Hora, 24 Junc 1980.
Hoy, 9-15 April 1980.
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348. Professor Enrique Cueto, who was also dismissed from his post, sent to
Vice-Admiral (retircd) Jorge Swett, Government-appointed roctor of the Catholic
University, an open letter in which he asked to know the rcasons for his dismissal.
Was it because in 1974 he had spoken out against the "vertical and authoritarion
structure of the system? Or because five years previously, in o letter to a dean,
he had denounced "the clinmate of fear and uncertainty in which the university
community lived"? Or was 1t Dbecause he had frequently condermed the suspension of
students?  Or because in his classes he had tried to "cormunicate to the students
[his] passion for frecdom, [his] faith in humon dignity ond the indomiteble naturc
of conscience"? j§/

349. Generally speoking, and without denying the fact that budget cuts have Dbeen
rinde (affecting several universities, as has alrcady been secen), it would scen
indisputable that the dismissals have not been hased on the principles governing
the reduction of State cmployees (in view of the quelificotions, abilities,
scniority, ctc. of the porsons concerned),lnﬂ:havo been decided upon for political
reasons or because of the views of the persons concerncd (in particular, their
critical attitude tcwards the Government). Other cascs nay be cited in suppert of
this statement.  For example, Aindrés Sifuentes, Director of the Department of
Economics of the University of Chile, was forced to resign because he had not
interpreted an econcmic survey on income distribution in Chile in accordance with
governnent economists! wishes, 22/ Subsequently, four profcssors in the Department
of Econconics of the Faculty of Beonomics and Adninistrative Sciences in the samce
university were dismissed "hecausce of budget cuts and the need to eliminate posts”.
The following were affccted by this neasure: Jogé Fleorencio Guzndn, former
Secretary-General of the Western Scetion, D -uglas Escobar, fcrmer Chief of the
Burcau »f Internaticnal Relations, Pather Maric Zafiartd, Scnior Adviser, and
Professor Pedro Jestanovic. 40/ Father Zaffartd stated that the Dircctor of the
Departnent had told him that he was being dismissed becouse his doctrinal position
did not enable hin to form a tean of the type desired by the Departnont. :EE/ The
Denocratic Youth Movement issued a statenent deploring the professors' disnissal,
which, in its view, could be cxplained only by the divergence betweon their
prlitical views and those of the appointed authorities of the university. ﬁg/ Two
psychologists who taught at the Catholic University were dismissed shortly after
having published a study entitled "The psychology of the Chilean", which was highly
proised in the press. 4;/ Professor Carlos Nudon, Exccutive Secrctary of the
Special Prograrme of International Relations of the Catholic University's Institute
of Science, speaking of the letter in which Jorge Swett, the Government-appointed

39/ Hoy, 9-15 January 1980.

40/ El Mercurie, 23 Moy 1980.

21/ $olidaridad, No. 93, May 1980.
42/ El Mercurio, 27 May 1980.

43/ Hoy, 6-12 Fcbruary 1980.
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rcctor, informed hinm of his dismissal for "budgetory reasons ond reasons of
acadenic restructuring", said that, although he did not question the statements
contained in that letter, the list of persons dismissed and thelr "political
colour" were guch that he was forced to conclude that '"political motives were
involved", ﬁﬁ/

350, Dismissals of secondary school teachers have sometimes been linked to
nermbership of professional associations; this was the case, for example, with
three teachers who were menbers of the Exccutive Committce of the Metropolitan
Teachers Co-ordinating Body (see chap. VI, scct. C). Mr. Sergio Bérquez Soto, a
teacher, was also dismissed from his post and the headnistress of the school gave
hin a certificate testifying to his exccllent work as a teacher., Mr., Bdrquez had
beendetained for five doys in November 1979 for having trkenpart ina denonstration, _1_15/
351, The teachers relicved of their posts at the Northern University

stated that the measures taken against them obviously formed part of a "campaisn

of political persecution" and constituted '"a flagrant abusce of the powers currcntly
vested in the unwavering govemment officials". 46
352. In an article in the periodical Mensaje (No. 287, March-April 1980), entitled
"From purges to private ownership", Jaime Ruiz Togle P. stated:

"At the institutional level, the draconian mass dismissalshave demonstrated

the extremely broad discretionary powers enjoyed by the Government-appointed
rectors in the administration of universitices: they can dismiss teaching
staff, appoint new staff, closc faculties and institutes and establish new
oneg, and even fix the terns of compensation..j/ They are practically absolute
nmonarchs. In such conditions, any university order is an illusion. The
Catholic University of Santiago is a case in point: in 1977, after detailed
studies, a statute for university staff was adopted setting out their rights
and duties. A roster of teaching staff was established, the highest grade
corresponding to a full professor and all staff werce guaraniced considerable
security, especially full professors. Today, however, the Government-appointed
rcctor, without consulting the heads of schools and departments, mercly writces
a letter and staff covered by this statute find themsclves on the street. The
universities are beconing places where therc are constant tremors: what is
built today will inevitably be destroyed tomorrow.

"%/ TIn accordancc with Deerce-Laws Nos. 112 and 139 of 1973, 493 and
762 of 1974, 1,321 and 1,412 of 1976."

35%. There is no doubt that the rectors appointed by the Government exercise their
powers against students. PFour students accused of "membership of student groups

that are not officially recognized ..." ﬁl/ were expelled from the State Technical
University. Two of them stated that a few days before receiving the note in which
the Government-appointed rector notified them of their explusion, a certain
"anti-marxist liberation front" had sent them o threatening letter with the following

La Tercera de la Here, January 1980.

Solidaridad, No, 92, May 1980.

Hoy, 7-13 March 1980.

17/ El Mercurio, 15 February 1980; Hoy, 12-18 March 1980.
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warning: "You and your gang will be thrown out of university". Two of thosec
involved had been clected leaders in the student movement. 48/ Fenoalfics wore also
imposed on two students from the University of Chile because thoy were seen outside
university premises sticking up posters criticizing the system of university fees.
Similarly, mcasures were reccntly considered againgt the chairmen and the seccrctary
of the Students' Centre in the Faculty of Music of the same University. 42/ In this
Faculty, in order to register, nine student leaders were forcod to sign a document
in which they undecriook not to "engage in activities which may be considered as
inciting disorder or as being of a political nature"., The document further stated:
"It is understood that if I fail to abide by this undertaking, ny registration will
be cancelled, without any right of appeal". _Q/ The Vicaria which decals with
university matters publicly protested against the obligation imposcd on students to
sign such a statement, decming it "morally inadmissible" and stressing that "it is

a student's duty to follow the dictates of his conscicnce, regardless of what he nao
have signed ot a tinc when he was subjected to pressurcs or was not acting with full
knowledge of the facts". Ql/ Three of the lecaders of the Students' Centre in the
Faculty of Humanities who were compelled to sign had their right to register as
students suspended, becausc the Centre published o declaration denouncing the
corpulsion to which the students had been subjected and stating that "signatures
given under duress [werc] totally invalid". jg/ Hundreds of students from the

Macul caompus received warnings in writing for having participated in student nmeetings
on 6 and 7 March 1980. Qé/

354. Under Decree-~Law No. 3,357 published in the Diario Oficial on 24 May 1980,

the Minister of Education was given special powers for one yecar to transfer tcachers
in the State education systen to various regions of the country, regardless of the
provisions of article 5 of Decree-Law No., 2,327 of 1 September 1978, which definec
the cases in which it is possible to refuse a transfer. TUnder the new law, when a
teacher does not accept his new posting, he is considered to have resigned by
default. jﬁ/ According to El Mercurio, the teachers asked by the press to comment
on this new provision expresscd their concorn, but did not give their opinion openly
and requested that their names should not be published. They felt that the transfer.
of teachers from onc place to another could give risc to arbitrary deoisions..ij/

355. Obviously this Decree-Law adds further to the already nunercus powers of the
Executive, which now has absolute discretionary power to impose important changes in
teachers' living and working conditions. In view of the fact that nany people have

48/ Hoy, 5~11 March 1980.

ﬁg/ El Mercurio, 18 March 1980. The chairman of the Students! Contre in the
Foculty of Music was suspended from his post for having cxpressed his solidarity
with Alcjandro Goic, vice-chairman of the Centre, who was sentenced to enforced
residence.

50/ Hey, 26 March-1 April 1980.

El Mercurio, 31 March 1980.
Solidaridad, No. 90, April 1980.
Ibid.

El Mercurio, 25 May 1980.

El Mercuric, 29 May 1980.
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been dismissed recently for political reasons, the teachers' fears appcar well-
founded and the preccaution they took in reguesting that their names should not be
published seens legisinate,

356, The disnmissals of teachers and professors and the penalties imposcd on students
coincided with the first neetings of a Presidenticl Advisory Crumititee on
University Matters and Higher Bducation. This Committec was set up in order to
assist in determining the necessory ncasures to implement government policies in the
area of education., Its members arc General A. Toro Ddvila and Admiral (retired)
Jorge Swett, both Government-appointed rectors, Mr. Jorge Schweiltzer Speisky and

Mr. Avelino Ledén Hurtado, both of whonm are lawycrs and university professors,
General Roberto Rubio Ramirez, Director of the Nationol Sccurity Acadeny, and
General (retired) Alfredo Mahn. ié/ In the course of on interview with E1 Mercurio,
President Pinochet stated that the procedure for the analysis and solution of the
university problem could take four or five years, during which time the systen of
Governnent-appointed rectors would remain in force. 57/

357, Universities and other teaching cstablishments in Chile have continued to be
subjected to practices designed to exclude from the teaching profession anyone who
does not toe the official political line, even if the person concerned expresscs

his disagreement outside the premises of the educational establishment concerned.
Scme tcachers have stated that o "clean—up operation" has been taking place in the
universities and that tcaching staff arc considered to be "expendable naterial. QQ/

358. In fact, all these ncasures would scern to form a coherent whole based on a
particular concept of education and the hunan being, as explained in the following
terms by El Mercurio, which speaks for thosc responsible for the Chilean Government's
econonic policy:

"The universities are basically cnterprises which produce an esscential
commodity. They are to all intents and purposes centres for generating
'hunan capital'! and, for the good of scciety, they rmust provide efficient
services, i.,e., in the guantity, with the variety and to the extent required
for human progress, at o reasonable price, and with high levels of acadenic
distinction." 59/

In accordance with this criterion, the material used to produce this "human capital®
nust be rejected if it does not conform to the requirements of the owner of the
enterprise (even thougl, as in this casc, cducational institutions may be involved).

56/ El Mercurio, 30 Jonuary 1980.

57/ EL Mercurio, 1 June 1980.

58/ Solidaridad, Wo. 87, February 1980.
59/ El Mercurio, 23 February 1980.
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359. The Special Rapporteur notes thot, during the firet holf of 1980, the linited
acadenic freedoms that have oxisted in Chile since the military Junta came to
power in 1973 60/ have been subjected to further restrictions which undermine the
rights enbodicd in articles 19 and 20 of the Universal Declaration of Humon Rights
and 1n articles 18, 19 and 22 of the International Covenant on Civil and Political
Rights, instruments to which Chile is o party. The dismissal of teachers, the
expulsion of gtudents, forcing students to sign undertakings which linit universally
recognized hunan rights, and the rcfusal to accept any opinion other thoan that of
the suthoritics are all aspects of a concept »f cducatisn that is contrary to the
principles egtablished by the international cormunity in the above-mentioned
instruments. '

60/ See 4/31/253, paras. 253-256; B/CN.4/12213 A/32/227, para. 212;
E/CN.4/1188, paras. 193 and 19435 E/ON../1221, para. 2513 A/33/331, parcs.
and B/CN.4/1310, paras. 165-167.

522-531,
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VI, TRADE UNION RIGHTS

A. Some consequences of the implementation of the labour
legislation enacted by the Government in 1978 and 1979

%360. In its report to the General Assembly at its fThirty-third session, the

Ad Hoc VWorking Group commented on the labour legislation enacted in 1978. Among
the decree-laws which made important changes in the legislation which had governed
labour relations until 1973 (from that vear onwards most of the rights guaranteed
by this legislation had been suspended or drastically restricted), mention was
made of Decree-Law No. 2,200 of 15 June 1979. l/

361. This decree-law met with opposition from many labour sectors, including
groups which supported the Government. Thus, at a press conference given by the
National Workers' Command led by Mr. Manuel Contreras of the Confederation of
Metal Workers and Mr, René Sottolichio of the municipal workers' Union, reference
was made to the need for a radical change in Decree-Law No. 2,200, wvhich was
"overtly favourable to the employers'! sector'" as far as the regulations concerning
dismissal were concernedﬂg/At the same press conference, mention was made of the
need to change the provisions governing the situation of contractual workers so as

to allow them to participate in collective bargaining without fear of retaliatory
dismissal.é/

362. A witness who testified before the Special Rapporteur pointed out that
Decree~Law No. 2,200 seriously affected the right of workers to Jjob security, which
they had enjoyed under earlier legislation. The witness stated that the

fixed~term work contract currently in force, which is widely used by employers,
does not guarantee permanent employment to persons recruited under this system
since the employer can terminate the contract at any time and the worker is not
entitled to ask to be reinstated, even if he proves that the dismissal was
unjustified or that it was prompted by political or trade union reasons. He is
entitled only %o compensation equivalent to one month's wages, if his contract had
not expired. If it had expired, the contractual bond is immediately dissolved and
the worker is not entitled fo any compensation. Through Mr. Federico Mujica, its
president, the Chilean Confederation of Fmployees in the Private Sector (CEPCH)
denounced the series of dismissals which had occurred as a result of the
implementation of Decree-Law No. 2,200 of 15 June 1978. A/ 1+t drew particular
attention to the situation in the following companies:Textil Andina (97 dismissals)
and Corfo Citroén (120 dismissals) in Arica, where "there is an unemployment rate of
20%. j/ It also spoke of the high unemployment in Magallanes, Concepcidn and
Santiago. It cited the case of Textil Andina, which had been refused authorization
to carry out a collective dismissal by Ministerial Order No. 424 of

4 October 1979, but had finally been authorized to do so by Ministerial

Order No. 541 of 17 December 1979. 6/

See A/35/331, chap. X, sect. A,
Ll Cronista and Ultimas Noticias, 12 February 1980.
Thid.

La Tercera de la Hora and Ll Sur of Concepcidn, 9 January 1980,

Ibid,

Ibid.
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363, Numerous dismissals are reported to have resulted from the collective
bargaining system established by Decree-Law No, 2,758 of 29 June 1979

(see A/34/583, paras. 282—285). These dismissals were apparently the direct
result of collective bargaining and were intended either to iwmpede such
bargaining or to get rid of workers who had taken an active part in it or in
strikes that had been voted for in the hope of obtaining improvements in working
conditions. Particular mention may be made of the dismissals in the following
enterprises: the Compafiia Manufacturera de Papeles y Cartones, 1/ the Compaiiia
Técnica Industrial (CTI), §/ TForestal Arauco, 2/ Confites Serrano, ;9/
HManmufacturas Sumar, ll/ Textil Rex, l@/ Madeco, 13/ Coresa ;4/ and Goodyear. ;5/

364. As stated by the Special Rapporteur when he analysed the forms of frade union
organization imposed by Decree-Law No., 2,756 of 29 June 1979 (citing, moreover,
the opinion of the ILO Committee on Freedom of Association) the ban on concerted
action, for the purposes of negotiation, outside the context of the enterprise
prevents workers from effectively defending their interests (E/CN.4/1562, para. 133).
This ban, together with the restrictions on the right to strike (limitation of the
length of the strike to 60 days, employers! possibility of engaging other

workers to replace strikers), ;é/ places workers in a very unfavourable position
for obtaining better working conditions. This opinion has been expressed by
several union leaders and has been borne out by strikes in a number of

enterprises which did not bring about any ilmprovement in employers' offers,

except in a few cases where the iumprovement obitained was negligible, }Z/

365. It has also been pointed out that implementation of the TLabour Plan does not
nean that all Chilean workers can once more exercise their right to collective
bargaining and their right to strike. On the contrary, out of a total of

1/ Solidaridad, No. 89, March 1980.

g/ At CTT, 152 workers were dismissed on the day of the vote (these were
workers who had a fixed-term contract) and 52 (including the members of the strike
committee) after the negotiations. ILa Tercera de la Hora, 23 January 1980, and
L1 Mercurio, 24 Jamary 1980.

2/ La Tercera de la Hora, 27 January 1980,

lQ/ Ultimas Noticias, 31 January 1980,

ll/ La, Tercera de la Hora, 1 February 1980.
13/ La Tercera de la Hora, 6 TFebruary 1980.

14/ La Tercera de la Hora, 16, 17, 19, 20 and 23 TFebruary 1980;
Il Cronista, 16, 19, 21 and 2% February 1980; Ll Mercurio, 17 February 1980;
and Ultimas Noticias, 20 TFebruary 1980.

15/ Goodyear dismissed 6 persons before the end of the negotiations and
70 persons afterwards,

16/ See L/CN.4/1362, para. 134.
17/ See "Quiénes ganan y quidénes pierden" in Hoy, 1%-19 February 1980.




A/35/522
page 128

3,100,000 workers, it is estimated that only 500,000 have been able collectively
to improve the agreements concerning them. ;@/ Consequently some 83.8% of
workers would appear to be excluded from this system. Many of them have been
excluded under express provisions of the law, as in the case of municipal
euployees, guards, apprentices, managers, agents, etc. Others are excluded
because in practice it is impossible to assewble the minimum number of workers
necessary for negotiations. This is the case in the agricultural, commercial

and transport sectors, for example, where the workers are widely scattered. Thus
some sectors where incomes are lowest and where the workers are in a situation of
extreme poverty - such as agricultural workers - have been deprived of access to
collective bargaining.

B. New decree-laws relating to the labour sector

366. Some new decree-laws have been added to those commented on in previous
reports, and these together constitute the Government's "Labour Plan", 19/ They
generally modify the above-mentioned legislation only partially, without changing
the system which it has established. They make the system more sophisticated by
accentuating ite ability to remove all protection for the weaker party to the
labour contract and assimilating the contract to one governed by the laws of free
competition,

367. These new decree-laws are the following:

(a) Decree-Law No. 2,950 of 15 November 1979, which deprives new categories
of workers of the possibility of collectively negotiating their working conditions,
in addition to those categories already excluded under Decree~Law No, 2,758 of
29 June 1979. 29/ The latter decree-~law introduced changes intended to improve
the situation of employers who do not respond to proposals submitted by the
workers. In addition, it established a legal presumption of acceptance of a
proposal if the employers did not submit a counter-proposal within 10 days. In
response to demands by employers, who have sometimes had to grant wage claims
because they had not responded to the workers' proposals, this provision was
changed; defaulting employers will now have to pay a fine (art. 1, para. 14). In
addition, the period required for the proposal to be considered as accepted has
been increased to 20 days (twice the length of the previous period). This
decree~law also introduced a provision which has very serious consequences for
workers since it allows failure by them fto vote in favour of a strike o be
interpreted as acceptance of the employer's proposal (art. 1, para. 20),
regardless of the reasons for the absence of a vote, which may be due to matters
beyond the workers' control (e.g. obstacles created by their employers).

(b) Decree~Law No. 3,355 of 17 May 1980, which amended various provisions
concerning the trade union organization and collective bargaining. Under this
legislation, contiguous premises belonging to the same owner are considered as the

18/ Mr. Ramdén Suarez, Director of Labour, stated that 400,000 workers had
participated in collective bargaining and that negotiations had failed in only two
groups of enterprises (B lercurio, 29 Tebruary 1980),

19/ See A/34/583, paras. 275-292.
20/ See L/CN.4/1362, paras. 130 and 131.
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same enterprise for the purposes of forming trade unicns. This legislation also
allows rural workers employed on premises owned by the same enterprise

(art. 1, para. 4) to join the trade union organization in an enterprise engaged in
commercial activities, This provision seems partially to improve rural workers'
opportunities to form unions. Decree-Ilaw lo. 3,355 contains various provisions
intended to facilitate the work of union leaders (art. 1, paras. 9-11). The most
important of these provisions are the following:

(i) Authorization for union leaders to have four hours a week for union
duties. They may also grant this authorization to other leaders, who
can thus combine the hours with their own;

(ii) Various facilities accorded to union leaders, including the opportunity
to take leave of absence from work for at least six moaths, a week's
holiday a year for union duties or further training and the opportunity
to take leave without pay, with the employer's consent.

However, the cost of all these privileges must be borne by the trade union
organization concerned. It is actually the workers themselves who must finance

the union leader's salary and social security contributions. These charges on the
workers are not subject to collective bargaining. TFurthermore, in accordance with
Decree-law No. 3,355, employers' contributions to welfare funds can be negotiated
only when the funds are administered Jjointly by employers and workers

(art. 2, para. 1) and the sick leave privileges granted under Decree-Ilaw llo. 16,781,
which guaranteed job security to all workers for the length of their sick leave and
for up to six months afterwards, are eliminated. Thus, a worker who has been sick
can be dismissed as soon as he comes back to worlk,

(¢) Decree-Iaw No. 3,410 of 28 May 1980, which authorized the President of
the Republic to restructure the public administration - in particular through
reductions in personnel - "without having to observe any legal privilege or fenure
which personnel may have enjoyed or may enjoy'. The result is that the
administrative authorities can change the rank and functions of personnel
subordinate to them and even dismiss them, the worker enjoying no legal protection
in the form of job security as formerly provided for public employees. It should be
emphagized that fthis decree-law is retroactive. The retroactivity affects public
employees who were formerly protected by the legal guarantee of job security and
had invoked this privilege in court to avoid dismissal. This once again underlines
the insecurity which exists in Chilean society since there are no acquired rights
vis-a~-vis the omnipotence of a legislative and administrative power which has also
assumed constitutional powers. Mr. Tucapel Jimenez, the President of the lational
Association of Public Fmployees (ANEF), stated that "4C specific cases currently
being examined in the courts are affected by this law'"; 1t could, however, affect
the entire public administration. Among the persons apparently affected by this
law is Daniel ILillo, President of the National Association of Customs Workers, who
was dismissed pursuant to the restructuring powers assumed by the Executive.gl/
According to Mr. Tucapel Jiménez, this provision can be applied to the privileges
which formerly protected union leaders in general, pregnant women and employees
who were 1ill at the time they were dismissed. Among pregrnant women dismissed were
eight former employees of the Agrarian Reform Corporation (CORA), whose case is

21/ See A/34/583, para. 293, for the suit brought by Daniel Iillo.
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before the courts. 22/ If this retroactive rule 1s applied to disputes before
the courts, the Executive will once more have shown that it does not respect, even
in name, fthe authority and independence of the Judiciary, since it removes from
the Judiciary cases in which the latter should have jurisdiction. Although this
provigion is in fact in force only temporarily, as General Pinochet said in a
statement,.gﬁ/ this does not lessen the seriousness of the refusal tc recognize
the acquired rights of the workers, at least during the period when the new law

ig applicable. The effects of this law on persons who lose their job — which in
cases like Daniel TLillo's would represent punishment for having exercised trade
union rights - will not end when the law is no longer applicable.

C. Persecution for trade union activities

368. The Covernment claims that the provisions of the so-called Iabour Plan ensure
complete freedom for trade unions in Chile, Mevertheless, ever since this
legislation began to be applied, and in particulsr during 1980, there has been an
increase in the persecution and repression of various trade union organizations

and persons engaging in activities of a trade-union nature. The Special Rapporteur
has received complaints concerning cases of unlawful detention, torture, searches
and trials connected with union activity.

1. Violationg of the right of assembly

369. Several workers! meetings have been banned; in some cases the participants
have been arrested and sentenced to enforced residence., The following are some
examples:

(1) The meeting of a group of people asking for help for strikers from
the CORESA enterprise (to finance the canteen, which was feeding
210 workers and their families) in a street in Santiago. Six persons
were arrested; gﬁ/

(ii) The participants in the demonstrations and peace marches organized by
the National Trade Union Co-ordinating body on 8 March 1980 to
celebrate International Women's Day were dispersed. One hundred and
ten persons were arrested in Santiago and 26 in Valparaisos; 17 of
them were senfenced to enforced residence in various parts of the
country for three months (see chap. II, sect. A).

(iii) Authorization of a public demonstration by the Trade Union Rights
Defence Command was refused. Authorization was granted only for
meetings at individual union headquarters. 25/

El Mercurio, 29 May 1980.
la Tercera de la Hora, 18 June 1980.

Bl Mercurio, 5 January 1980.
Hoy, 23-29 April 1980.

Bk
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570+ On 1 May, several arrests were made, and union leaders, activists and labour
organizations were subjected to attempts at intimidation. The climate thus
created and some direct references by the Government forced the Catholic Church to
call off the traditional May Day wmass. Cardinal Raul Silva Henriquez stated that
he had decided not to celebrate the mass in the Cathedral because of information
from the authorities which had caused him to fear that seriocus incidents would
take place. 1In his message to the workers, he stated:

"le would have liked to hold a holy mass, as we have done every year, to
celebrate the holiday of Saint Josepn the Vorker, the holiday of the working
man who is respected, loved and protected by the Church, but this has not
been possible. Circumstances beyond our control have led us to abandon this
celebration which is so dear to us. We did not want to expose anyone to risks,
and especially not humble people who love Jesus Christ and strive to serve
him; we did not want to expose them to dangers that we felt were

serious." 26/

3(l. Some secret demonstrations were held. After these meetings, the participants
held peace marches which were dispersed by the police; 57 persons were

arrested, 21/ of whom 37 were sentenced to enforced residence and the others
accused of offences punishable under the State Security Act. g@/

372. On 28 June 1980, the Carabineros prevented the National Federation of Taxi
Drivers (TTWATACH) from holding a lunch in support of Mr. Juan Jara, 1ts

president. The reason they gave was that no authorization had been igsued
"pursuant to Ministry of Defence Proclamation No. 82", About 1,500 persons were to
have attended the lunch. 29/

2. Violations of the right of association
for trade-union purposes

373« The Ad Hoc Vorking Group, in the report submitted to the Commission on
Human Rights at its thirty-fifth session, mentioned Decree-Law No. 23346 of
17 October 1978, under which the Government has dissolved seven union
organizations and declared them illegal (E/CN.4/1310, paras. 208-216).

374. The Government has maintained its refusal to authorize the establishment of
any union orgenization which does not conform to the rules it has laid dowm.
Thus, in June, a railway workers' union representing the inspection department
of the Alameda Transport Company was declared non-existent and dissolved by the
Labour Directorate. 29/ This shows that the Government does not respect

article 4 of ILO Convention No., 87 of 1948, under which: '"Workers' and
employers! organisations shall not be liable to be dissolved or suspended by
administrative authority".

26/ Il liercurio, 2 lay 1980.
27/ Bl Mercurio, % May 1980.
23/ See chap. III, sect. 4.
29/ Il llercurioc, 29 June 1980.
jg/ Bl lMercurio, 30 June 1980,
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3, Repression of trade union organizations and their
leaders and activisgts

375, The headquarters of several union ovganizations have been railded and many
union leaders arrested because of their union activities. During the period
covered by the report, several cases of dismissal of union leaders have also been
reported and werc apparcntly intended to weaken the unions. Moreover, procecedings
have been instituted agoinst some leaders under the provisions of Decrce-Law

No. 2,347 of 17 October 1978,

(2) Raids

376. On 11 April 1980, CNI agents scarchcd the offices of the lawycrs

Francisco Justiniono and Ramdén Tolcdo. The latter is counsel for the Nationa
Confederation of United Agricultural and Non-Agricultural Workers (UOC)QTbeiuﬂpcrsons
who were in the huilding ot the tine -~ nine unicn nembers, three lowyers, their
secretary ond three clients — were handcuffed and tied up with military belts, and
their heads were covered with paper bags. They were photogrophed near posters placed
in position by the agents conducting the reid, interrogoted about so-called
subversive projccts, threatoned snd beaton. jl/ The offices woere ronsacked and
equipment domagoed.,

377. There 128 been o similar complaint of o raid on the heodquarters of the
Nationnl Federotion of Mine Workers (FINM) by civilian personncl armed with
mochince—guns. According to allegations contained in the charges, the personnel
conducting the raid producced o worront from CNI, which docs not have competence to
teke decislonsg on this type of measure., The coffices and correspondence wore
thoroughly searched, and the carctoker wos interrogated under durcess. That some
cvening, therc was o scarch of the home of Mr. Pedro Véliz, Vice-President of FINM,
whose lifc wos threatencd in front of his wife and doughter. ég/

(b) Procecoedings instituted ogainst trade union leaders

378, The Speciel Ropporteur hoag mentioncd the proccedings instituted by the Minister
of the Interior against scven union leaders pursucnt to Decreo-Low No. 2,347 of

17 October 1978. jé/ These workers, who hod submitted to the authoritics a petitio
concerning orrested and missing persons, were accused of having inmproperly assuncd
representation of categorics of workers without the regulsite administrative
avthorization.

379. On 30 April 1980, o sinmilar sult was brought, on the application of the
Minister of the Interior, cgainst five lenders of the National Federation of
Metallurgical Unions when They wore toking stops t0 sccure legal personality for the
Foderation.,  They, too, were accuscd of improper repregentatisn, Onc of the accusced,
union leader Ricardo Lecords, stated thot the sceurlity ocgoncies persccuted workers,
concucted surveillance of union preniscs ond made enonymous threots by telcephone.

31/ Hoy, 7-1% Moy 1980.

22/ Hoy, 28 Moy~% June 1980. The Special Ropprricur has reccived a copy of
the cppeal for preventive omporo subnitted by Mr. Véliz.

33/ Sce E/CN.4/1%10, poro. 225, ond A/34/583, pores. 294-297.
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In addition, the labour inspectors pressured the unions not to join the
Federation, é&/ The five persons werce kept in prison for three doys and were
released on bail while the proceedings continued. jﬁ/ Subscquently, the casc was
dismissed in the court of first instonce, but an appeal has been lodged agoainst
this decision. 36/

380, Between 20 and 26 May 1980, the Minister of the Interior brought two cther
suits for infringement of artiele 1 of Decrce-Low No. 2,347 of 17 October 1978:
onc agoinst the Trade Union Rights Defence Command and the other against the
Workers United Front (FUT), Scvercol leaders of these orgonizations were cccused
of having signed documents in which they assunced representatirn of workers without
having the neccessary legal capacity. jl/ The lower court judge dismissed the
proceedings against FUT, 38/ but ot the time of drafting of the present report an
appenl has been lodged ngoaingt this decision.

381, Mr. Juan Jara Cruz, ancther union lcader, the president of FENATACH, wes
prosecuted for having spoken of the dircctors of ccocnomic peolicy in Chile in the
following terms at o union meeting: '"We arce tired of seeing a gong of second,
third and even fourth-rote toffs, supported by the bayonets of the armed forces,
trample the unions underfoot.™ 22/ Mr. Jara, who was one of the trade union leadcrs
who supported the military uprising of 11 Soptember 1973, was accused by the
Minister of the Interior of incitement to subversion and other offences, under
Decree~-Law No. 12,927 relating to the internal security of the State, and was
prosecuted and imprisoned..ég/ He spent seven days in prison and was then released
cn bail, él/ Bucause of his criticism of the Governrent's economic policy, he was
sentenced to 61 days! imprisconnent for "insulting government cuthoritics ond
defamati~n of such outhorities". 42/

Solidaridad, Ne. 90, April 1980,
Hoy, 7-13 May 1980.

El Mercuric, 15 July 1980.

El Mercurio, 29 May 1980.

El Mercuric, 15 July 1980.

El Mercurio, 11 April 1980.

El Mercurio, 12 April 1980.

El Mercuric, 19 April 1980.
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(¢) Arrests »f union activists ond leaders

382e;Thc coscs nenticned belrw arc -nly a fow cxenples of the nony arrests of
agricultural ond non-ogricultural workers carricd ocut in 1980. They illustrate the
perscceution suffercd by thosce who undertoke union activitics or unite to defend the
rights of certain cateporiecs of workers:

(i) Five workers in the Mantos Bloncos entorprisc in Antofegasto were
arrested on o charge of impeding collective bargoining end proceedings
were instituted ogainst then. These workers are alleged to have
distributed panphlets about collective bargaining, abcut May Doy and
about 11 Scptember 1973; 43/

(ii) Since 8 March and after the cclebration of International Women's Day,
corabineros in Linarcs have arrcsted without cherge 12 union leaders
and agricultural workers belonging to the Nueve Horizonte, Sol Naciente
and Ronguil federations. A UCC leader stated thot the purpesc of these
arrests was to poralysce the activity of unions which did not ondorsc the
Governnent's econonic and social policy. ﬁﬁ/ The Specicl Rapportewr has
reccived informatizn from witnesscs stating that one of the detainees,
Mr. Raul COrtego, was subjected to physicol and nmental torturc. Another
worker from the town of Linarcs, Mr. Roaul Scrgio Tapia, affirmed in o
Statement under ooth, a copy of which has been subnitted to the
Specinl Ropporteur, that he had been crrested on 24 April 1980 by persons
in civiliioun dress and taken to a sccret plece, whore he had bheen subjected
to terriblce torturce while being interrogated about his union activities.
He spent 10 days in his persecutors! hondsg

(iii) Fleven persons in Meline, all egricultural workers, were arrested and
charged with belonging to o ccell of the MAPU Obrero Campesino. The
police charged thenm with no specific act of violence, but alleged "that
thoy were preoparing to commit such acts'. Ai/ Aecording to the complaint
subnitted the detainces were subjected to coercion during their
interrogation. Scveral of them were subsequently rcleased, and proccedings
were token agoinst others.

333. The report on the 213th nceting of the ILO Committee cn Freedom of Asscciation
nentions nany other arrests »f union leadcrs. 46

(d) Disnmissal of union leaders ond activists

304, In July 1980, thc unions belonging to the Notional Federatisn of Chenical and
Phormaceutical Industry Enployccs stated thoat heads of componics in their scctor
were endceavouring gradually to elininate manual and non-nonucl workers offiliated to

&

Bl Mercurio, 26 Jonuary 1980.

Solidoridad, No. 90, April 1980.

El Mercurio, 10 May 1980.

See ILO docunment G.B. 213/3/13, May-June 1980, poras. 315-3%3%5.
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ronk-and~file organizations so as to wecken the union novement, in particular in the
light of futurc collective bargaining. They drew gpecial attention to the fact that
the Petrissio, Pfizer and Farmoquinica del Pacifico laboratorics were disnissing
union=-affiliated workers and replacing them by others whose opportunitics to
participate in the unions would be linited. ﬁl/ These complaints arc similar +o
those of other union organizations in enterpriscs which, because of collective
bargaining or as a result of strikes, have dismissed meony workers (sce sect. A of
this chapter). Similarly, o union leader in the Goodycar Conmpony described the
proceedings instituted by the company to deprive him of his privileges ond disniss
hin as "persccution because of hig union activities', jg/

335, Many of the personnel disnissed from public administration posts under
Decrce~Law No. 2,345 of 17 October 1978 (which gave the Government discretionary
powers to dismiss public administration ermployces) 52/ have been union leaders.

This was the case in particular with three nembors of the cxccutive cormittece of the
Toachers!' Metropoliton Co-ordinating Body, The persons disnissced stated that they
were "convinced that the real cousce of our dismissal is the fact that we have
cxpressed our concern, at teachers' mectings, about the meny and scrious problens
confronting Chilean education". 50/

336, As ILO has already obscrved, the situation described in this chaopter shows

that labour legislation in Chile contains many provisions that are inconsistent with
the international principles relating to this question., Morcover, ILO has cxpressod
concern about the many allegations of arrests of union lecaders and activitsts. 51/

387. The Special Rapperteur has also observed thot the great majority of workers
enjoy no union right, not even those which were granted to certain categories of
workers in 1979. It is this majority which is suffering perhaps the nost scrisus
violations of the right of association and asscenbly and the most scrious attacks on
life, liberty, sccurity of person and physical integrity. It includes the nost
disadvantaged scctors of the population - those who have the greatest nced for
protecticon of their economic and socicl rights and for safepuards in cxercising and
defending these rights.

47/ El Mercurio, 24 July 1980.

Hoy, 23-29 July 1980.

/ See E/CN.4/1310, paras. 199-207.
Solidaridad, No, 89, March 1980.

51/ Sce ILO document G.B. 213/3/13, porc. 336.
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VII. OTHER LCONQMIC AND SOCIAL RIGHTS
A, Unemployment
388. In his speech on 11 Ceptember 1978, President Pinochet stated: '"the continuing

unemployment in Chile is foremost among my concerns as head of Government, even
though the rate has recently gone down to 12,7% in the Greater tantiago region,
where the problem is most serious'. 1/

389. According to the ILO Year Book of Labour Statistics for 1979, the unemployment
rate in Chile has increased sharply since 11 September 1973. The figures given by
thig publication are as follows:

1972 1973 1974 1975 1976 1977 1918 1979

National total 3.1% —- - 14.7% 1%.0% 12.4% -~ —
Greater Santiago 3.3%  4.8% 8.3% 15.0% 17.1% 13.9% 13.7% 14.8%

These figures are derived from official sources and the figures for certain specific
periods have also been published in previous reports by the Ad Hoc Vorking Group g/
and. the Special Rapporteur. é/

390, In May 1980, the Department of Economicg of the University of Chile stated that
the unemployment rate in Greater Santiago was 12.8% in March 1980 and pointed out
that this was the lowest rate for lMarch recorded during the past six years in that
areg. However, it went on to say that the number of unemployed had risen from
151,000 to 175,000 between 1975 and 1980 because of the increase in the population
during that period. According to the same study, the total rate of unemployment in
Chile was 12%. Furthermore, the number of jobs, which had increased by 112,600 in
Maxrch 1979, had increased by 193,000 in March 1980. 4/ 1t also pointed out that the
average time during which a worker remains unemployed, which had been 9.6 months in
March 1979, had risen to 11.1 months in March 1980. _/ As a result of its
invcstlgatlons, the same source found in August that there was an unemployment rate
of 11.7% among the total work force in Greater Santiago, while the National
Statistics Institute stated that its own investigalions had shown an unemployment
rate of 14.4% for the Greater Santiago area. §/ As for unemployment at the
national level, a comparison of figures from other sources for March and

December 1979 1/ shows that there are places such as La Screna and San Pran01sco
where the unemployment rate has greatly increased.

See B/CN.4/1310, para. 252. ,

See A/32/227, pera. 225, A/33/331, para. 571, ond E/CN.4/583, para. 254.
Sec 1/34/583, para. 299. ” -

L1 Mercurio, 14 May 1980,

Hoy, 7-13 May 1980.

E]l Mercurio, 7 August 1980,

SENE NN NN

In La Serena and San Francisco, the unemployment rate was 13. 5% in

Harch 1979 and 15.8% in December 1979. In Curito and IMulchén, it was 16. 8% in
Harch 1979 and 17.95% in December 1979, and in Tomdé and Subu together, unemployment
rose from 18% to 19.1% during the same period (EQZ’ 7-1% May 1980).
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391. The above figures indicate that the rate of unemployment during the past six
years is clearly the highest that Chile has experienced in its entire history.

The Special Rapporteur's concern about the continuation of such a high uncuployment
rate is related to the right enunciated in article 6 of the International Covenant
on Bconomic, Social and Cultural Rights and the responsibility of States partics

to the Covenant to take mecasurcs intended to ensure the full cxercise of the right
to work. Chile is among the States which have ratificed the Covenant and has
accordingly pledged to comply with its provisions. The failurce to obscrve this
right, resulting from consistcnt official policy constitutes a continuing violation
of a fundamcental right of a large part of the population.

392. As the Special Repporteur has alrcady pointed out, the persistently high
unemployment rate is duc to a succession of measurcs designed to bring about o
shift of monpower towards lowcr-paid Jjobs which cnjoy less legal protcection, §/
Thug, for cxample, Mr. Guillermo Medina, a copper workers lecader and State
councillor, denounced the fact thot, while workers were being dismissed in the

E1l Tenicente division, work was contracted out to privete firms who hircd their
workers for 30 or 45 days '"in order to precvent them from acquiring sceniority and
its attendant advantages'". He also denounced the fact that the E1 Teniente division
provides work for 89 such privatc cnterpriscs, thus violating Deerce-Low No. 16,757
of 20 Fcbruary 1968, which prohibits the contracting of production work to such
enterprises.

393, Some of the conscquences of unemployment in working-class scctors (whore the
problem ig most scverc since, during the period 1974-1979, 52.5% of the total
uncmploycd were from thesc scctors) have been analyscd by cconomist

Marianne Schkolnik of the fcademy of Christian Humanism, who drew attention to "the
degrading position of a man who cnjoys a certain stondard of living aond, as head of
the family, must bring his wages home cvery month, but then becomes uncnployed and
o burden on the other members of the family; the degrading position of o skilled
worker who has worked 211 his life in an industrial scctor but then has to accept

a port-time Jjob looking after cars, peddling goods in the street or asking to do
0dd Jjobs in private hones'. ;Q/

394. To combat this sorious problen, the Governnent is continuing to implenent the
neasurcs discussed by the Ad. Hoc Working Group in its rcport to the
thirty-third scssion of the General Asscmbly. 11/ However, therc has been no

Sce B/CN.4/1362, para. 155.

El Mercurio, 17 April 1980.

Lo Tercera de la Hora, Econonic supplement, 11 May 1980.
Sec A/33/331, poras. 581-592.

Elww
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cssential change since 1978. On the contrary, the numerous dismissals by public and
private cnterprises which have been reported in the press, give risc to legitimate
concern about the country's ccononmic prospects. 12/

B. Social situotion of the poorest scectorsg of the Chilcan population

395. The abject poverty in which some 2 million Chileans are currcntly 1iving'l§/
is giving rise to scrious social problems. The Govermment, as well as the Church
and other institutions, has expresscd scrious concern about the increasc in
alcoholism,l&/ drug cbusc and nalmutrition. ;5/ In the province of Chiloé, for
exanple, 14.5% of the child population under the age of six years show signs of
nalnutrition, This information was supplicd by nutritionists fronm the municipal
hospital in Castro, who stated that the socio-ccononic factor was '"the main ceausc
of child nalnutrition in the urban arca: low inconcs, the dependence of nany
fanilies on the Minirmum Enmployrnent Plan uncmployrient duc to the lack of large
gources of labour in a depressed orea where the cost of living is quitce high". ;é/

;g/ Since March 1980, when the Department of Economics of the University of
Chile announced an uncrmploynent rate of 12.8%, the press hod reported the following
collective dismissals: 46 railway cnployecs of the El Teniente State Mining Company
(EL Mercurio, 9 April 1980); 22 Citroén-Chile workers (Solidaridad, No. 90,

April 19805; 420 enployces following the bankruptcy of the Industria Manufacturera
Chilcna del Caucho conpany (Solidaridad, No. 91, April 1980) 3 450 health service
eriployces (BEL Mercurio, 30 April 1980;; T4 cmployces of the Industria Conscrvera
Copihuc (Egz, 7-13 May 1980); 120 cnployecs following the bankruptcy of the Via Sur
bus company (Hoy, 9-15 April 1980); 1,000 persons following the bankruptcy of two
Chilean companics: Cristal Yungay and FAMASOL (La Mercera de la Hora, 24 May 1980).

13/ El Mercurio, 7 January 1980.

;4/ The Ministry of Health has announced that campaigns would be launched
against alcoholism and drugs (EL Nercurio, 22 February 1980). Father Ignacio Garau
describes the fate of 127 familics living in precarious conditions in an article
entitlecd "Curanilahuc, alcoholic town?" published in Mensaje, (No. 289, Junc 1980).

lj/ On 10 June 1980, El Mercurio published an article cntitled "Not cnough
work or Jjobs and too many drug addicts'", which déscribes the situation of the
inhabitants of o shantytown called ILa Victoria where, for lack of work, pcople spend
the entire dey sitting on the paverient, because at least two families have to share
very snall houscs (according to E1 Mercurio, 4 March 1980, onc extreme casc was
rcecorded in shantytown where 12 familices, comprising 52 persons, live in a house
neasuring 8 x 16 netres). According to the inhabitants, the main problenms of
La Victoria arc uncnployment, lack of housing, alcoholisnm and drug addiction,

16/ El Mcrcurio, 8 Junc 1980,
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396, Another increasingly serious problem is housing. On 8 Fobruary 1980, the Deans
of the ccclesiagtical adninistration of the Catholic Church for the Southern zones
(dioceses of Cardinal José Maria Caro, Santa Rnsa ond Sen Bernerdo) sent o letter to
the Minister of Housing and Trban Planning in which they described the situotion of
pcople in working-class districts who were honcless or could not pay their rent. ;1/
They statc that pecople have to pay rent that is higher than their average incone -
2,800 Chilcan pesos a nonth (about $US 72). They also speek of many uncnployed who
receive no allowance at all and ask that housing should be assigned according to
social ond not commercial criteria. 18/ Dean Rafoel Hernandez, head of the Cardinal
Caro diocesc, has stated that there. is a need for 10,000 dwellings in that arca.

The inhebitants have stated that the arca has 685 fanilics on waiting lists for
housing and that, in the ncantine, they arc being "looked after", In the Santa
Adriana housing developnient, onc inhabitant hos stated that 800 fanmilics out of
3,000 arc being "fooked after! with all the problens of proniscuity involved in such
a crowded situation", The deputy nayor and dircctor of public works of the town of
La Cistorna stated: "The nagnitude of the problem ig beyond our cepacity and annual
prograrmes, for instcad of beconing smaller, the shantytowns are being swollen by an
ever-increoasing number of persons who are 'looked after!". He added that the
Housing and Urban Planning Department (SERVIU) had plamned to f£ind housing for

3,460 fanilies fron La Cisterna shantytowns within 10 ycars and that, in his
opinion, that progrorme had not been carried out. 19/

397. Sinilarly, inhabitants of Western Sentiago have said that the housing shortage
in various parts of that district affects some 2,000 familiecs comprising nore than
5,000 persons. Mogt of these persons are unemployed, occasional workers or PEM
labourcrs who arc unable to save the 40,000 pesos (about 4$US 1,035) nceded to apply
for a State "housing allowance". 20/

398. The reports which the Special Rapportcur has noted in the press -~ both
pro-Govermment and anti-Govermment - support the appraisals and information
contained in a report by a doctor on the situation of Chilean children. This report
states, inter alias

"eoo the feoelings that uncmployment causes in a shantytown-dweller arc
inportant. This phenoncnon causes a serious deterioration in the quality of
life of disadvantaged families, they arc, for example, deprived of housing. In
these arcas, there is a great deal of overcrowding. In a sanple teken in o
narginal working-class district in Santiago, 58% of dwellings had onc bedroon
and. 35% two bedrooms. Since the average nunber of persons per dwelling is
high, fonilics live in cxtronely overcrowded conditions. It has been obscrved
that the lack of beds varies in direct proportion to the increasc in the number
of the nembors of a family.

Solidaridad, No. 87, February 1980,
51 Mercurio, 10 February 1980,

Bl Mercurio, 4 March 1980,

E1 Mercurio, 17 March 1980,
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"This deterioration in the quality of lifc also finds cxpression in the
deterioration of personal relations within the fanily and in the cmotional and
physical cxhaustion of cach of its members.

"In general, nen and woren in our shantytowns feel beaten, discouraged,
tense and exhausted by a situation which is beyond them. Fear of cxpressing
oncsclf and sheer drcad arc spectres invading homes and streets, destroying
fanilies and ruining private lives; they rcduce life cxclusively to the cffort
of surviving.

"The different ways of adjusting to these living conditions have
repercussions on erictional capacitics, whose complexity and quality decline,
and give less and less personal satisfaction to adults and hence to children.
Thus, the opportunitics for cnotional ecxchange between nembers of the fonily
group arc dwindling. Children have less and less possibility of receiving
affection from adults and suffer from all the attendant consequcences.

"Adults and children in the nost disadvantaged socio-ccononic sectors
have always suffcred from the curmlative cffects of poverty. However, the
extrene seriousncss of the poverty found in wide arcas of the population
indicates that the main victins of this situation today are the children and
adolescents of Chile, who arc being denicd, perhaps irreversibly, the
opportunity to become adults capable of participating in society in a truly
cgalitarian nonner.

" es The ccononic problens of the disadvantaged population, housing conditions,
the insufficiency of urban plamning cfforts, and the deterioration in the
nedical treatnent adninistered by the competent institutions are resulting in
a steady decline in the health of working-class families.,

"The fanily is exposed to illnesses duce to poor hygicne, malnutrition,
overcrowding, lack of medical treatment and inability to afford nmedicines.
Oy

"The child population of the working-class districts suffer from discascs
of the respiratory and digestive systems and infectious discases. These
discascs arc the main causcs of doctors! consultations, hospitalization and
deaths in these districts.

"A high percentage of children also show evidence of mental problens duc
to the poverty and dire fanily situation in which they live., There arc
frequent cascs of infantile ncurosis, apathy and violent aggressiveness, and

lastly nmany young people inhalc 'neoprene! or smoke !'grass!.

"It has becen obscrved that a well-nourished population contains only 3%
of mentally retarded people, whercas in the disadvantaged districts of
Santingo this condition affects 40% of children of pre-school age. It should
be clearly understood that this problem is not duc to malnutrition alonc; it is
also causcd by the abscnce of sensory stimulation in the surrounding milicu,"
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C. Government programmes for the very poor

399. In corder to improve the lot of the most disadvantaged groups of the population,
the Ministerial Social Council has announced new social welfare programmes; some

of the more important programmes will take place in the education sector, where a
five=year literacy campaign is being considered in order to reduce the number of
illiterates (10% of the population and, in the rural areas, 23%) by about 4.7%.
Also over a five-year period, 49 new educational establishments and

42 establishments for mentally retarded children will be built, and repair work
will be undertaken in 712 schools and high schools. Consideration is alsgo being
given to the further expansion of the campaign begun in 1976 in primary and
secondary schools against the consumption of alcohol. Other programmes will be
conducted in the health sector and will involve the following projects:
construction of 137 rural dispensaries in the most disadvantaged zones, thus
increasing the territory receiving medical care by some 15%; supply of medical
measuring equipment to primary school establishments served by the national health
service; and distribution of free medicines to patients of dispensaries,
polyclinics and consulting services in peripheral areas. With regard to housing,
drainage projects are to be carried out in community housing developments (sanitary
insgallations, comnection to the public lighting networks, drinking water supply,
etc).

400, Fourteen new open centres are to be built and 21 other such centres for needy
children and adolescents are to be replaced and designed to supply meals

to 25,000 children throughout the country. Food is to be distributed

to 70,000 persons (workers under the Minimum Employment Plan, members of indigenous
communities, participants in the Mothers! Centres training programmes). The
poorest will receive minimum assistance in the form of blankets, loans, clothing,
funeral services and waterproof roofing. The public prison, the penitentiary and
the criminal courts in Santiago will be renovated and a new prison will be built

in the northern part of Santiago. g;/

401. These programmes are the most important among those the Government has decided
to undertake in order to remedy the serious situation of the poorest sections of
the Chilean population., According to announcements made, the implementation of
these programmes will be financed out of budgetary allocations under the

heading "social expenditure",

402, El Mercurio has published the following comparative table 22/ indicating
the per eapita amounts of "social expenditure", which, according to the Government,
are the highest in recent years:

21/ Hoy, 20-26 February 1980
22/ E1 Mercurio, Economic report, March 1980
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PUBLIC SOCIAL EXPENDITURE, 1970-1980
(Millions of 1976 dollars)®
Heading 1970 1972 ¢ 1974 1976 1978 1980
Health 148 77 242 364 187 75 121 37 172 74 236 0
Welfare 35 94 41 14 52 77 123 29 179 18 143 0
Housing 79 92 156 20 176 29 66 19 67 58 93 0
Social security 224 40 372 75 213 78 193 68 341 53 420 0
Education 34% 28 502 98 380 26 312 07 456 07 530 O
Regional development 6 26 17 91 27 43 49 24 51 34 50 0
Social fund 96 0
TCTAL SOCIAL 838 57 {1 333 34 |1 038 28 865 84 {1 268 44 {1 568 O
EXPENDITURE
Public expenditure 2 071 34 12 830 95 |2 610 23 |1 797 88 12 545 05 {3 1%6 O
excluding 1
debt-servicing ;

Source: DIPRES. Tigures for 1980, estimated by El Mercurio.

g/ Expressed in 1976 dollars, in accordance with the implicit exchange
rate method,

403, The programmes mentioned above are plans for the future. If fully carried
out, they could make an effective contribution towards improving Chile's economic
situation. The programmes implemented by the Government so far were examined
by the Ad Hoc Working Group in its report to the thirty-third session of the
General Assembly._gi/ Among projects designed to combat unemployment, the
Group had mentioned the Minimum Employment Plan which was also referred to by the
Special Rapporteur in his report to the thirty-sixth session of the Commission
on Human Rights. 24/

D. The Minimum Employment Plan

404, The Minimum IEmployment Plan (PEM) was established by Decree-Law No. 605

of 5 August 1974 to combat the alarming spread of unemployment. At first, PEM
workers were supposed to work for not more than 15 hours a week and for a maximum
of 90 days, priority being given to heads of families with several dependants.
Municipalities were entitled under the Plan to grant additional benefits.

405, In fact, PEM workers have always worked a full working day. In 1975 their
wage equalled 83% of that year's minimum legal wage; in addition, some of the@
received free food rations., At present, PEM workers are receiving only 32.7j of

23/ See 41/33/331, paras. 580-592.
24/ See E/CN,4/1362, paras. 151-154.
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the minimum wage, which is only 1,200 Chilean pesos (approximately $US 30). They
receive no family allowances, no free meals and no free transport, and are not
entitled to social security or to security of employment, 25/

406, E1 Mercurio points out in an editorial that "work under the PEM, in addition
to providing a small wage, also makes it possible to acquire a skill which will
enable the worker to apply for better-paid cmployment, to register with municipal
employment burcaus, to rcezive assistance in the form of food, mecdical attention,
ete.” zé/ From other sources it is reported that following the suspension of an
agrecement with the Agency for Intcrnational Development (AID) and Caritas, which
usaed to provide some food rations, food aid under the PEM has also come to an cnd,
and sincc 1978 the National Health Scrvice has no longer covercd persons registered
under the PEM because they do not possces an affilintion card, gj/

4077, Persons working under the PEM arc not regarded as uncmployed in the official
gtatistics. In fact, they represent the scetor of the population whosc rights
arc violated in a flagrant manner because the harsh nccessitics of uncmploymont
force them to exchange their labour for pay that is not cven cnough to rcplenish
their strength, the amount paid to them being insufficicnt to feed onc person for
a month.‘gg/ The table below_gg/ indicates the percentage of workers registered
under the PEM from 1975 to 1979, and the number of unemploycd during the sanec
period. By adding together the two figurcs, it is possible to obtain a picture
of the total number of uncrmployed in Chilc.

Workers registercd undor PEM

(Anmual average notional total)

| (1) (11) (1I1) (1v)

Year Number of persons | As a percentage of Unemployment rate | IT + ITX
total manpower (%) : (%)

1975 76,496 2.5 14.5 17.0
1976 171 988 5.5 ‘ 14.8 20,3
1977 187 650 6.0 12.7 18,7
1978 145 792 4.4 13.4 i 17.8
1979 127 652 | 3.7 13,0 L 16.7

i

408, The rcason why the nunber of persons registered under this plan has dropped,
even though anyone over 18 yecors of age ig now entitled to join, 30/ is that the
remuncration rcceived has been considerably reduced,

25/ J.J, Aldunate and J.P, Ruiz Toagle, "E1l enplec mininos ayude social o
verguenza nacional?" (Minirnun criployrient: social assistance or national
disgracc?), Mensaje, No. 289, Junc 1980,

26/ El Mercurio, 4 March 1980

27/ Aldunatce and Ruiz Tagle, loc.cit.

28/ Scec A/34/583 para. 310, for the prices of certain cssontial goods
(Scpterber 1979).

29/ Extract from: Aldunate ct Ruiz Tegle, loc.cit.
30/ Sce E/CN,4/1362, para. 151.
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409, Workers in this category perforn productive tasks which, in sone cascs,
call for o high degrec of okill, jl/ Calculationg nade in 1977 show that
their productivity woes three times greater than the wage they received at

that timc..jg/ As hos been stated in carlier reports,_ﬁi/ what they receive
is not an uncmploynent benefit, but a wage corresponding to less than onc third
of the legal nininung norcovr, they arc no longer cntitled to social sccurity.

410, The support ond cncouragenent which the State gives to this scheme,
claining that it is helping to solve the cericus uncnployment problen, prove
that the Chilecan Govermnment is failing fto carry out the commitnents it enterecd
into by ratifying the International Covenont on Economic, Social and Cultural
Rights, whosc articles 7, 10 and 11 arc dircctly violated by the very oxistence
of such a schonc. It is truc that society has derived great benefit from the
activity of PEM workers (cloaning, congstruction and repair of buildings, roads,
squarcs, bridges, Tenporary housing, historical buildings, ctc. ), but this

does not c¢xcuse the omployment of human labour under such conditions, for it is
intolcrablc that socicty should profit from the cxtreme poverty of some of its
nenbers.

411, With regard to the cconeonic, sccial ond cultural rights of the nost
disedvantaged scctors of the Chilean population, the Special Repportour notes
with genuine interest that the Govermment!s plens envisage ricasurcs ained at
noking certain inprovenents in sone importont arcas, such as cducation, health
and housing. Howcver, the Governnent should not losc sight of the fact that
the problen is decp-scated andrecuircs for-rcaching neasurcs capable of
ottacking it at i%s roots.

31/ Sce A/34/58%, paras, 306 and 307.
32/ Aldunate Ruiz Tagle, loc.cit.

33/ Scc A/34/583, para. 306.
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B. The situation of the indigenous mnopulations

412. After its stay in Chile in July 1978, the Ad Hoc Vorking Group had made a
report to the General Assembly at its thirty-third session on the gituation of the
indigenous populations in Chile from the human rights point of view (see A/33/331,
paras. 685—727). The Working Group had expressed its concern, particularly with
regard to the Mapuches, who form the largest indigenous group in Chile. It had
stated: !'"Procedures which the present Government has established concerning the
acquisition of title to land by Mapuches fail to take into account their
institutions, customs and traditions. This, combined with a lack of effective
technical and financial assistance, creates conditions for the Mapuches to be
progressively dispossessed of their lands by socially and econcmically more
powerful groups, thus endangering the existence of the Mapuches as an ethnic group."
The Working Group had recommended to the General Assembly that it call upon the
Chilean Government to take the particular cultural characteristics of the Mapuches
effectively into account in any measures that affect them, and to adopt the
necessary special provisions to guarantee to the Mapuches their right to own land
in accordance with their customs and traditions and the right to preserve their
cultural identity. On this subject, the General Assembly, by its resolution 33/175
of 20 December 1978, called upon the Chilean authorities to safeguard the human
rights of the Mapuche Indians and other indigenous minorities, taking into account
their particular cultural characteristics.

413. The Special Rapporteur provided the General Assembly at its

thirty-fourth session with information on legislation subsequently enacted by the
Chilean Government (Decree-Law No. 2568 of 21 March 1979), which had been the
subject of criticism on the part both of indigenous groups of the population and of
bodies concerned with the situation of these communities in Chile. He observed
that the new provisions had been enacted without the persons concerned having been
consulted or having participated in their elaboration, and without the Mapuche
people's historical traditions, specific temperament, forms of ownership and

work, and even less its needs and cultural development, being taken into account.
On the contrary, he said, Decree-Law No. 2568

"concerng itself with incorporating the Mapuche community into the social

and economic structures established throughout the country in recent years

and deprives it of any form of protection or safeguard for its identity and
integrity, and of assistance in its development. The extreme poverty to which
these autochthonous communities have been reduced and the obligation to
incorporate themselves into an alien social, economic and cultural system, on
the unilateral decision of the Government, are seriously threatening their
existence as an ethnic group. The Special Rapporteur notes particularly that,
in this respect, the Government of Chile has followed the tendency criticized
in previous reports of the Ad Hoc Group and, by repealing the legislation in
force in favour of a new Decree-Law, has aggravated the situation of the
Mapuche people." j&/

34/ See A/34/583, para. 352.
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The General Asseubly expressed its grave concern at the deterioration of the
situation in this area (resolution 34/179 of 17 December 1979).

414. In November 1979 the Canadian Inter-Church Committee on Human Rights in

Latin America appointed an Ad Hoc Commission to visit Chile in order to study the
situation of the Mapuche communities living in the country. The Commission was
composed of: Miss Marta Lapierre, a member of Development and Peace, the
international Catholic aid agency; Simon Smith, a Jesiut priest, co-ordinator of
the North American Jesuit missions for Latin America; George Manuel, a Canadian
indian, President of the World Council of Indigenous Peoples; and John Hilborm,
pastor of the Methodist Church of Vancouver. In its report, this group drew
attention to the situation of extreme poverty in which the Mapuche communities in
Chile lived. In analysing the above-mentioned Decree-Law No. 2568, it referred

to some of the objections to which the Special Rapporteur had drawn attention in
his report to the General Assembly at its thirty-fourth session (see A/35/585,
paras. 348-352), affirming that the Decree Law had abrogated the provisions
previously in force which established procedures enabling the indigenous communities
either to recover lands which had belonged to them and which they had logt through
usurpation, sale or transfer, or to obtain other land in compensation. The report
also mentions the pressure brought to bear on the Mapuches by the Chilean
authorities to induce them to apply for the division of reserve lands, officials
being sent to the communities for this purpose to convince them that if they did so
apply they would obtain loans and better living conditions. According to the
report, other means of pressure are also used: the Mapuches are subjected to
threats to their freedom or physical integrity by officials or by local landowners,
who warn them that if they do not agree to the division of their lands all loans

for the purchase of seed and fertilizer will be cut off. It is true that the
lifting of the ban imposed by previous legislation on the attachment of land, shares
and other entitlements, dwellings, installations and tools belonging to the Mapuches
in the event of non-payment by their owmers of loans obtained from institutions
(except the State Bank or other State institutions) jﬁ/ opens up new possibilities
of private loans to the Mapuches. But, as the report states, the poverty in

which the majority of the Mapuches live Jjeopardizes any possibility they have of
keeping these lands, which represent the only security on loans they can give
financial institutions, and which they risk losing if they fail to meet their
commitments., Consequently, any attempt to integrate the Mapuche communities into

a system of free competition is tantamount to depriving them of the protection
which previously enabled them to preserve the common ownership of their goods, which
is the basis of their existence as a separate ethnic community with its own
cultural, social and economic characteristics.

415. The identity and integrity of the Chilean indigenous communities are seriously
jeopardized by poverty, illness, high mortality rates and, above all, the need to
look for employment elsewhere in order to survive individually. This migratory
phenomenon has been apparent for a long time, but under the present régime it has

35/ See A/34/583, para. 349.
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worsened as a result of the deterioration in living conditiong and the persecution
and oppression of which the indigenous inhabitants have been victime, particularly
during the years immediately after the armed forces seized power. In actual
fact, the aim of the legislation enacted in 1979 is to improve the productivity

of Mapuche land by including it in the system of private ownership. Owing,
however, to their poverty and their ignorance of the rules of the system in which
it is hoped to integrate them, the Mapuches can only be at a disadvantage
vis-a-vis much more powerful individuals and enterprises. Their dispossession
will turn them into cheap labour for the new owners of their lands and will force
them to leave, at the risk of seeing their culture disintegrate and their
identity disappear, in violation of their rights as an ethnic minority.

416. The division of Mapuche lands is proceeding rapidly. The Minister of
Agriculture, at present responsible for all matters concerning the indigenous
communities, has announced that he hopes to have allocated 10,000 plots of land

to private owners before the end of 1980. 36/ To promote this division of
Mapuche community land, the Government has promulgated Decree-Law No. 3256 of

27 February 1980, which exempts from land tax those to whom plots of land have been
allocated in application of the system established by Decree-Law No. 2568 and

those applying for division before 1 November 1931. Communities remaining
undivided, however, will not be exempted from taxes but will be liable to pay a
sum representing 25% of the fiscal value of the land in question, in accordance
with a provisiorn issued by the Military Junta in 1974 (whereas Act No. 17 729

of 26 September 1972, previously in force, granted these communities total
exemption from real estate taxes). il/ Nor ig exemption granted, either, to
Mapuches owning in their own name plots allocated as a result of divisions

effected under previous provisions. The Mapuches had submitted to the authorities
an application for such exemption, but Decree-Law No. 3256, by granting it only in
part, merely encourages the breakdown, desired by the Government, of community-
ownership bonds. If exemption was granted to all Mapuches, it would be a real
measure of support for the indigenous communities living and working in such
precarious conditions.

A17. Decree~Law No. 2568 permits no opposition to the division of lands, which may
be applied for by a single occupant, even if not a Mapuche (see A/34/583,

para. 349(a)). In practice, according to information received by the

Special Rapporteur, there has been no division in communities where the majority
displayed staunch opposition when officers of the Farming Development Institute
(INDAP) came to take measurements for division. This has been the case in a
number of well-organized Mapuche communities. Most of the communities, however,
for lack of information and organization, did not oppose the division of their
land.

36/ E1 Mercurio, 3 February 1980.
37/ El Mercurio, 15 March 1980.
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418. The land division process provided for in Decree-Law No, 2568 begins with
topographical studies carried out by INDAP,. If an occupant is in favour of
division he appears before the competent magistrate, who sets a date for a
hearing, which is amnounced in a local newspaper at the same time as the
application for division. The persons concerned do not have to be informed of
the hearing individually, and consequently the Mapuches are afraid that hearings
might take place without their knowledge, as newspapers are not received in the
reserves regularly. That ig why the Catholic Church, a number of whose bishops
have met with General Pinochet to inform him of their objections to

Decree-Law No. 2568 (see A/34/583, para. 347), has supported the establishment of
Mapuche cultural centres to help these communities faced with disintegration to
organize their defence and initiate a development process taking the true needs
and characteristics of these ethnic minorities into account.

419. According to the above-mentioned report by the Canadian Inter-Church Committee,
the Church has protected the Mapuche cultural centres and worked in close
co-operation with them, giving its support to technical and humanitarian aid
programmes (distribution of food, teaching of farming methods for producing
protein-rich foodstuffs) and offering legal-counselling and cattle inoculation
services, etc. These programmes, it is claimed, have not been imposed but are

in response to the real needs and aspirations of the Mapuches.

420, In January 1980, the Indigenous Institute of the Bishoprics of Temuco and
Villarica signed an agreement with the Mapuche cultural centres under which the
Institute is to provide guidance, assistance and legal and social training "for
all concerned with developing the organization of the Mapuche cultural centres of
Chile and defending the rights of the Mapuche people'. The President of the
Indigenous Institute declared that this agreement would benefit 30,000 Mapuches in
1,000 cultural centres in the provinces of Biobio and Valdivia. §§/ The Mapuche
cultural centres are tending also to replace the cultural, social and educational
promotion activities undertaken by the Indigenous Development Institute (IDI),
which was dissolved by legislation at present in force without its functions being
transferred to any other official institution. jg/

421 . The new organizations are encountering the hostility of the authorities. In
January 1980, for example, the peasant Juan Bautista Huenupi, secretary of the
Mapuche cultural centre of Arauco, was arrested by two men in plain clothes who
produced nc warrant. He was detained for six days in different places, including
local Carabineros stations, and was questioned on the activities of the centre to
which he belonged. Before his release, a document was put before him, which he was
forced to sign, in which he gtated that he had been well treated and accused another
person of having passed on political propaganda material to him. 49/

38/ Ll Mercurio, 13 January 1980.

39/ See A/34/583, para. 349(f).
40/ Hoy, 23-29 January 1980,
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422. The members of the indigenous communities as individuals are denied full
enjoyment of almost all the fundamental economic, social and cultural rights
because of their extreme poverty and the fact that they no longer benefit from
any official measure of protection and advancement or of economic, social and
cultural development. In addition, they are victims of the violation of a
specific right to which they can lay claim as members of an indigenous ethnic
minority, the right to preserve their cultural and social identity and their
traditional forms of work and ownership. Their integration into the economic
structures favoured by the present-day auwthorities and imposed by authoritarian
means without consultation or the participation of those concerned who are at an
obvious disadvantage, is yet another factor which may contribute towards the
extinction of their culture and the loss of their identity as a people.
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CONCLUDING OBSERVATTONS AND RECOMMENDATIONS

A2%., At its thirty-foucrlh session, the General Assembly decided to extend the
mandate of the Special Rapporteur on the situation of human rights in Chile, in
accordance with paragraph 6 of resolution 11 (XXXV) of the Commission on

Human Rights (resolution 34/179). In application of that resolution, the
Commission on Human Rights decided to extend the Special Rapporteur's mandate
for one year and has requested him to report to the General Assembly at its
+hirty-fifth session, and to the Commission on Human Rights at its
thirty-seventh session, on the human rights situation in Chile, requesting him
also to deal with the problem of misging persons in Chile (resolution 21 (xxxv1)).
The present report is submitted for consideration by the General Assembly in
application of the above-mentioned resolutions.

A24. “n the report which he submitted to the General Assembly at its thirty-
fourth session, the Special Rapporteur stated that during the period under
consideration, from March to September 1979, he had not been able to note any
improvement in the human rights situation in Chile, and that in certain respects
it had, on the contrary, deteriorated; he mentioned in particular a reinforcement
of the legislation to limit the exercise of human rights, an increase in the
nowers of the security agencies and the deaths provoked by members of these
zgencies, which have given an account of the facts which seems doubtful and in
contrzdiction with the testimony of others.

425, Luring the period following the last meeting of the Commission on Human Rights,
the tendencies noted in the preceding report have strengthened, particularly in

she areas already mentioned. It should be added that there has been an increase

in the persecution of and threats against persons and institutions expressing
criticism of acts, attitudes or decisions of the Government. The Catholic Church,
wnose action in defence of human rights in Chile has been recognized by the

Tnized Nations, l/ has been subjected to constant persecution by the security
agencies and unidentified groups. '

426. The state of emergency has been in force for seven years, as has a series of
provisions restricting the exercise of civil and political rights. New provisions
adopted in 1980 (Decree Laws Nos. 3168 of 20 January 1980 and 3451 of 16 July 1980)
have increased restrictions on individual freedom and security which may be
applied by discretionary decision of the Executive, without application to the
courts. The first of these provisions authorizes the Government to assign persons
to residence in isolated places for a period of three months, by simple order of
the Minister of the Interior. The second authorizes the Executive, by decision

of the same Minister, "for the purpose of investigating offences against the
security of the State which may result in the death, injury or abduction of
persons", to hold detainees incommunicado for 20 days without bringing them before
the courts. This provision has been applied to persons who cannot be suspected

of having committed such offences, The promulgation of these two provisions has

l/ The Vicarfa de la Solidaridad received the 1978 human rights award from
the United Nations.
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aggravated the state of cmergency because of the Executive's wide powers to
deprive the inhabitants of Chile of their liberty. This situation would Justify
the fears expressed by certain agencies which have the inpression that this
nisht mean a return to a situation similar to that of 1977. These fcars were
confirmed in July and August 1980 followin~ abductions which led to a number of
disappearances within a few days. There have been many victims of torturc, and
one of them has died as a result of torture. The Govermnment has called for the
opening of an investigation and those responsible for a number of. these acts are
said to have been identified. But, the legal instruments which have made these
unlawful acts possible are still in force. The Special Rapporteur recommends to
the General Assembly that it once more call on the Government of Chile to
terminate the state of cmergency as an essential measure for restoring human
rights in Chile.

427. The number of individual and collective arrests has increased by comparison
with previous years, although socme of them have only been of a few hours' duration -
for example, the arrests carried out during large-scale operations taking place

in Santiago following terrorist attacks or acts. Many detainees have been kept

in prison in secret places where they have been subjected to torture which, though
varying in degree, included in almost all cases physical ill-treatment, mental
torture and threats. In spite of the large number of persons arrested and
tortured on the pretext of investigation into terrorist acts, those responsible
for these acts have not been identified, The number of persons tortured during
the period covered by this report is slightly greater than in the same period

last year. Actually, the measures ostensibly taken against terrorism were mainly
directed against opponents of the Government or persons who had exercised their
rights or intervened in defence of human rights, whether in the field of education
and culture or of trade-union activities, rural life, information or the specific
defence of individual freedom and security. Generally speaking, the new
legislation empowering the Minister of the Interior to order arrcsts has enabled
the security agencies to carry out arrests without need of a legal warrant. In
certain actions for amparo, it has come to light that these arrests were ordered
by the National Information Agency (CNI), acting in excess of its powers. In
other cases, an order signed by the Minister of the Interior has been mentioned,
In neither situation was a warrant for arrest presented to the persons concerned
at the time of their arrest. Many searches have also been carried out without
presentation of a warrant. There has also been an increase in the duration of
deprivation of liberty (enforced residence) of persons who have taken part in
public meetings or demonstrations not authorized by the Government, and
particularly in the duration of detention in secret places where many persons

have been subjected to torture,

428. The Special Rapporteur is particularly concerned by the lack of protection for
persons who remain in the hands of the security agencies for a period which may
extend to 20 days. In accordance with their usual practice, the security agencies
use torture during interrogation. Such maltreatment, in itself condemnable,

merits greater reprobation if those who inflict it are Govermment officials with
instruments of torture, premises, vehicles and weapons for this purpose at their-
disposal. When officials are authorigzed by law to dispose of persons at will for
20 days, it may be asserted that the life and physical integrity of these persons
are completely without protection. .
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429, This assertion is confirmed by the fact that the courts do not exercise any
type of protection on behalf of persons arrested by the security agencies. In
the actions for amparo brought before them, they refrain from considering the
legality of the proceedings and of the arrest itself if the Executive informs
them that the arrested persons are in its custody. They do not visit places of
detention, although aware of the torture and ill-treatment inflicted on detainees,
nor do they ask that detainees be brought before them. Moreover, although it
has been noted that some judges have investigated a number of cases of
manslaughter resulting from torture, those responsible for these crimes have so
far never been sentenced, nor have they ever served any sentence for this type

of crime. Some court decisions seem to indicate that a number of judges are
becoming aware of the situation and perhaps begimning to react. Only the future:
will show whether these are isolated acts of no special significance or whether
they mark a true realization of the position.

430, The almost tctal absence of protection against arbitrary action by officials
with the material means at their disposal who have legal support and can act

with impunity has created a climate of terror that is accentuated by the
activities of groups which - under different names but concealing their identity -
attack, threaten and intimidate people. The members of one of these groups,
responsible for several abductions and for torturing a number of people and
murdering one of them, are said to have been identified as belonging to one

of the sccurity agencies. It took only a few days to identify them when an
investigation was carried out at the request of the Executive. As for those
responsible for the other acts of intimidation, threats and aggression against
persons or institutions, they were not identified in the course of the
investigations carried out at the request of the victims or of their families or
representatives. The Special Rapporteur is of the opinion that to prevent the
security agencies from being able to exercise arbitrary powers against individuals,
it is necessary to re-establish the full authority of the courts, abrogating the
legislation which restricts their possibilities of investigation and their
presence on military premises. In addition, inquiries must be instituted whenever
the security agencies commit an abuse, and the culprits must be punished. The
Special Rapporteur recommends to the General Assembly that it once more call upon
the Government of Chile to restore to the Judiciary all its powers enabling it

to protect detainees and investigate violations of human rights; and to ensure
that persons under detention are questioned only in the presence of a judge or
their lawyer and that the courts fully exercise their powers of supervision as
regards the legality of arrest and detention, conferred upon them by Chilean law
and the international instruments ratified by Chile.

431, The period under consideration is further characterized by the dismissal of
many teachers, especially university teachers, for political reasons (present;

or past political opinions, trade-union activities, etc.), although the alleged
reasons are purely budgetary. IEqually, the university authorities have penaliged
many students for belonging to student associations not approved by the Government
or on account of thelr opinions or their behaviour inside and outside the
university. These measures show the almost absolute powers of the vice-~chancellors
in the administration of the universities, the restrictions on academic freedom and
on the freedom of opinion of the whole student population, and the insecurity of
scientific and cultural activities, where the work of many years can be reduced

to nothing by a decision of the authorities.
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4%2. As regards the trade unions, there have also been many violations of the
principles contained in the relevant international instruments. They include,

in particular, the dissolution of meetings held in public or private,
accompanied by numerous arrests, the dissolution of trade unions by administrative
means, the prosecution of trade-union leaders, searches of trade-union premises,
arrests and dismissals of trade-union leaders and activists. At the same time,
although, subject to the serious restrictions mentioned in the preceding reports,
the Labour Plan authorizes some exercise, by about 20% of the working population,
of the rights of assembly and collective bargaining and of the right to strike,
the remaining 80%,including the workers in the least well paid sectors, still

dec not enjoy any trade-union right.

433, The right of assembly is also subject to many restrictions. It is at present
authorized for trade unions which conform to the Govermment directives laid down
in the Labour Plan. For other workers this right is granted selectively and
remains subject to the arbitrary decisions of the military or administrative
authorities. ‘

434. There is no change to report in the situation as regards political rights,
of which the Chilean people have been deprived since 1973. The authorities have
organized a plebiscite for the approval or rejection of a constitution which

they are proposing and which does not provide for the restoration of political
rights before the next eight years. A plebiscite has been organized for the
approval of a new congtitution, but the state of emergency remains in force,

with the limitations which it imposes on freedom of information, assembly and
opinion. There are no electoral rolls and no electoral system with provision for
checking the results. A single constitutional text is proposed, drawn up by
groups of persons appointed by the Military Govermment, without the rest of the
population having had any opportunity of participating in the preparation of the
draft. Approval of this text would not improve the present situation but would
give a permanent character and constitutional status to legislation which
violates the civil and political rights of the Chilean people. The

Special Rapporteur recommends that the General Assembly once more call upon the
Chilean Govermment to restore the exercise of political rights and participation
by the people in the conduct of public affairs, and to restore the full enjoyment

of trade-union rights, freedom of expression, university freedoms and the freedom
of assembly.

435, As to freedom of information, no noticeable change has been observed during
the past months. The media have a certain latitude, but there are restrictions
imposed by the legal provisions in force during the state of emergency. 4 self-
censorship also still persists, which the media must impose upon themselves in
order to survive and to avoid the sanctions which the military authorities inflict
on information media which fail to conform to the system of government directives,
whether tacit or expressed. The arrest, torture and abduction of a number of
Journalists 1y the security agencies, and the refusal of authorization to publish
a new organ of the press, are evidence of the limits imposed on the freedom of
information and expression. The Special Rapporteur recommends that the

General Assembly call upon the Government of Chile to abolish the powers of
censorship and repeal the laws which authorize them, and to respect freedom of
information, without restrictions.

436. The Chilean Govermment has not changed its attitude with regard to Chileans
living outside the country and wishing to return. During the period covered by
this report, the ineffectiveness of actions for amparo to remedy this violation of an
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essential right has become apparent. Applications to enter Chile filed with
courts by a number of Chilean nationals of an advanced age and in a delicate
state of health have been rejected, these persons being considered a danger for
national security and internal order. The Special Rappurteur recommends Lhat the
General Assembly once more call upon the Government of Chile fully to respect the
right of citizens to enter and leave the country.

437. The tragic problem of the persons who have disappeared conbinues to disbress
members of their families and their friends, without any solution having been
reached in the cases brought before the Supreme Court by the bishops in

November 1978. Some cases have been the subject of judicial inquiry and, thanks

to the efforts of a number of judges who have played an active role in the
investigation, it has been possible to ascertain the fate of 34 missing persons
whose corpses were found buried and have been identified. Other investigations
have not been conducted effectively, however, and all of them have encountered
obstacles arising from a complete lack of co-operation on the part of the military
and administrative authorities, which refuse to provide the necessary information,
Turthermore, no case can be cited in which legal proceedings have put an end to
these violations of human rights, and in which the culprits have been punished and
the victims' relatives compensated in conformity with Chilean law and the relevant
international instrument and principles., The Special Rapporteur believes that it is
necessary to pursue the investigation of these cases by the most appropriate means,
and recommends that the General Assembly call upon the Government of Chile to
fulfil its duty by providing both the families of the missing persons and the
international community, with enlightenment and explanations regarding their fate,
and to punish the culprits, compensate the victims' families and take steps to
ensure that there is no recurrence of such events.

438, The Chilean people has not obtained any significant improvement in the
enjoyment of its economic, social and culbtural rights. The rate of employment
remains at approximately the level of the past two years without the programmes
ammounced by the Government appearing to have achieved any conclusive results.
Some of these programmes, such as the Minimal Employment Plan, represent not a
solution but a permanent violation of the right of workers to fair remuneration
for their work. The general deterioration of the standard of living for certain
sectors of the population, which has repercussions on nutrition, housing, school
attendance, etc., might have serious consequences for the new generations.

439. Certain rural sectors, in particular the indigenous populations, are among

those where the most extreme poverty is encountered. The indigenous populations
are, in addition, threatened with the loss of their cultural and social identity
as a result of recent legislation to integrate them, without prior consultation

or informgtion, in economic structures which are alien to them and in which they
would be at an obvious disadvantage.,

440, The Special Rapporteur is concerned about the extreme poverty and absence of
protection from which the indigenous communities suffer., He recommends that the
General Assembly call on the Government of Chile, in its economic and social plans
and programmes, to conform to the international norms and instruments to which it
has acceded, and take account also of the specific rights of the ethnic minorities
by adopting measures, with their participation and after consultation with them,
to promote their development, while at the same time respecting their identity.
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onnex I

LETTER DLTED 11 FEBRUARY 1980 FROM THE [LCTING MINISTER FOR FOREIGN AFFAIRS
CF CHILE LDDRESSED TO 4LL CHILELN MISSIONS LND CONSULATES ALBROLD

Ministry of Foreign Lffairs RR.EE. (DIJUR 0.I.) OF.CIRC.RES.No. 21

Subjeect: LApplications to return to
Chilc and for the issuc or
rovalidation of passports.

Santiago, 11 February 1980
FROM: THE MINISTER LD INTERIM
TO: LLL CHILE.LN MISSIONS AND CONSULATES ABROLD

1. With o view to facilitating your task in conncction with the above matter, zll
relevant circulars and instructions arc superseded by this circular, which onmits
the rules that arc no longer in force and clarifics those which nay give rise to
problens of interpretation.

2. 48 o goneral rule, when an application is made for a passport to be issucd,
revalidated or renowed for persons who are not included in the "List of safce-
conducts granted to persons benefiting fron the right of asylun, refugecs and
other persons since 11 September 1973" or in the supplcenmentary circulers
("national 1ist"), it shall be processed immediately and no requirement is laid
down concerning the completion of an application for re—entry or any other kind of
forn, apart from the usual procedurce cstablished in the Consular Regulations in
such cascs.

3. In cases covered by the foregoing paragraph, the passport shall be issued or
revelidated for a pericd of two years.

Lo Sinilerly, pcrsons under 18 ycars of age, whether or not they are included in
the national list, shall, on furnishing you with documentary proof of their age
(fron o passport, an identity card or another docunent issucd by the national
authoritics, such as a birth certificate), have their passport issucd or
revalidated without any further formality. In such cascs, the opplicant's age
when he prescents hinsclf at the Consulate for the said purposc shall be taken into
account.

5 Porsons over 18 and under 21 ycars of age shall, if they arc included in the
national list, be treated in cvery rospect like the other persons in the list.
Otherwisc, the instructions set forth in paragraph 2 of this circular shall be
obscrved.

6. In the cvent of any doubt regarding an applicant!s nationality or identity,
the Ministry shall always be consulted,. In the casc of persons who have lost
their nationality, a passport shall not be issuced, rcnewed or rcevalidated.
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T Persons who arc included in the national list nust subnit an application for
then to return to Chile and you shell porsonally conmplete the form attached to
Confidential Circuleor No. 4, of 29 Junc 1979. The instructions in the latter
regarding the use of the forn are to be wnderstood as fully operative, which ncans
that the forn is now a requisite for dealing with the application. If the form
in question is not availeble, a recquest rust be nade as soon as possible for it to
be supplicd in the quantity deened necessary. Both docunients shall be subnitted
for processing as soon as possible, together with ony available background
information which nay help in arriving ot o decision or, where appropriate, with a
statenient that theore is no background information.

8. In the casc of persons who arc not on the national list but are conducting a
canpaign agoinst Chile and apply for a passport to be issued, roncwed or
revalidated, the Ministry (Consular Division) sholl be informed of all the
particulars, ond the issuc, rcencwal or revalidation of the pessport, as the casc
nay be, shall be left in abeyance pending o decision by the Ministry of the
Interior regarding possible inscrtion in the passport of the letter "L". In the
cvent of such o decision, the person in question shall be included in the
circulars supplenenting the national 1list.

9. For the purposcs of the preccding paragraph, the scope of the tern "CAMPLIGN
AGATNST CHILE" is hercby defined. The following basic points should be token into
consideration when determining whether o person is cngonged in such an activity:

() Publicity, i.c. action underteken through the noss nedio (radio,
television, press, whether regularly or occasionally, »r in the fornm of pamphlcts);

(b) Overt porticipation in gatherings, nectings, asscmblies, narches and,
generally, any demonstration of o public nature against Chile, and, participation
or attempted participation in ncetings of international bodics or non-governnental
bodies (for cxamplc, Armesty International, World Foderation of Trade Unions, ctc.)s

(c) The subnission of written or oral infornation of o negative character to
the aforcnentionced bodics shall alsc be considercd as a hostile campairm. Howcver,
sinple petitions addressed to United Nations institutions to intervenc vis-a~vis
the Chilcan Government orce not considerced as part of an anti-Chilcan campaign,
although the Ministry nust be informned of thong

(a) 1If, coxceptionally, therc arc other circumstances which arc of similar
gravity to that of the circumstances described above and which, in your opinion,
undeniably constitute o canpaign against Chile, they must be notificd in accordonce
with the instructions given in paragraph 8 of this circular.

10, In the casc of Chilcan nationals who have acquirced the status of refugces

and, irrcspective of whother thoy arc included in the naticnal list, opply cither
for permission to return to Chile or for the renewal or revelidation of thelr
passports, the Ministry of Forcign Affairs (Consular Division) shall be informed
accordingly and the application shall be left in abeyance pending a final decision.
In the cvent of o decision rejecting the application, the person concerned shall be
included in the circulars supplementing the national list. In all cascs, ynu
shall inforn the Ministry of the rcasons and circunstances which causcd the
applicont to acquire refugec status,
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11. Pecrsons who wish to roturn to Chile, cxcept for thosc covercd by

paragraphs 2 and 4, shall in 2ll cases usce the requisite official form. If a
certificd rcceipt of the subnission of the completed and signed application is
requested, it shall be supplicd in a scparate docurient giving the particulars and
date.

12, In the casc of consultations pending in connection with a passport, the latter
shall be issucd, rcncwed or revelidated for six months and nmorked '"NON-RENEW.BLE 4
LNOTHER CONSULLTEY, on the understanding that it docs not entitle the holder to
return to Chile.

13. If the epplicant attaches o power appointing residents in Chile to procecd
with his application and authorization of the power in question is requested, the
request shall likewisc be granted in accordonce with the formalitics laid down in
the Consular Repulations.

14, The following Circulars arc cancclleds

No. 300, of 21 Scptenmber 1976
No. 348, of 7 July 1978

No. 16, of 19 March 1979

No. 12, of 11 May 1979

No. 70, of 10 Septenber 1979
No. 547, of 31 Scptenber 1979

15. Pleasc acknowledge rceceipt of this circular.
ENRIQUE V.LDES PUG.L

Brigadicr Gencral
Minister for Forcign Affairs ad interin
O oot miotoSfiedininid
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NOTIFICLTION, BY THEL HELDQULRTERS OF THE EMERGENCY ZONE OF THE METROPOLIT/N LREL

LND PROVINCE OF SIN ANTONIO, OF REFUSLT OF PERMISSION TCO FOUND, EDIT, PUBLISH OR
' DISTRIBUTE THE PERICDICLL GENTE 4LCTULL

REPUBLIC OF CHILE JZEERM (0) No. 3550/621
HBADQULRTERS, EMENGENCY ZONE OF Subjcct: Rejection of application to
THE METROPOLITV.N ARE.L AND PROVINCE Hublish

CF S.:N ANTCNIC
Refercnces  Application dated
E-4/1 29 Cctober 1979 fron
Mr. Victor Manucl
Marshall Orrego

SLNTTLGO

Fron: HEADQUIRTERS, EMERGENCY ZONE OF THE METRCPCLIT.LN ARES. AND
PROVINCE CF SLN ANTONIC

Tos MR. VICTOR MLNUEL MARSHLLL CRREGC

1. The Headguarters of the Encrgency Zone of the Metropoliten lZrea and Province
of San fntonio is in receipt of the docunent referred to above, in which you apply
for permission to found, cdit, publish and distributce the periodical Gente Actual
through Editora Araucaria.

2. In this conncction, I would inforn you that it is not possible to grant your
recquest, in view of a note from the National Division of Socicl Communication
reporting unfavourably on your application.
Yours, ctc.
Sigmed) HUMBERTC GORDON RUBIC
Brigadicr-General
Commander cf the Emcrgency
Zonce of the Metropolitan Arca
and Province of San Antonio
Copics to:

1. Mr. Victer Marshall Crrego

2. Archives, Deportnent IV.



