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BBEJEHHME

1. KOMILIEKC COrJACOBAaHHHX Ha MHOCOCTODOHHER OCHOEE CNpPABEAMBHX NPHHIMIOB M
NpaBmn AAS KOHTPOJS 38 OrPaHMUMTENIBHOH ZeJIOBOM TPaKTHKOM B IyHKTe 6 C)
pasgena F mpeAycCMaTpMBaeT COCTaBJIEHWe CNPABOYHMKE 3AKOHOZATEJIBHMX AKTIOB MO
OrpaHMUYATENbHOR JAEJIOBOM NPAKTHKE.

2. Kpome TOro, MexmpaBmTeJabCTBEHHas rpynmna 3KCHepTOB IO orpaannrenbnoﬁ
JeJIOBOM TPAaKTHKe Ha CBOEeN OZMHHAAUATON CEeCCHM NpezIoXmIa CeKpeTapuaTry OHKTAA
NPOAOJ/IKATD KOMIAISINIO M OCHOBJEHME CNPaBOYHMKA 3aKOHOAATEJILHHX akTOB B o6JacTm
OTpaHMYATENIBHON AEJOBOM NPAKTHKA (TD/B/30(2)/7-TD/B/RBP/92, mnpmnoxeHme I).

3. B COOTBETCTEBRE C B®THMM CEKpeTapMaT INOATOTOEMJI HAaCTOANyH 3amMCKy, B KOTOpOM
CoZepXaTCA KOMMEHTapMM K TEeCTaM 3aKoHozarenscTBa Hramm, siMamk® » BeHecyssml B
06JaCTH OTpPaHMUNTENBPHON AEJIOBOM NMPAKTHKH.

4. TakmM 06pa3’oM, Ha CErOJHAMHMA AEHb CEKpeTapHaT KHKTAL omy6JamMKOBAaJ 33IHCKH
C KOMMEHTApMsMM M TEKCTaM:A 32aKOHOZATEeJIbHHX 3KTOB B 061aCTH OrpaHWUMTEIBHOH
ZeJIOBOM NPaKTHKMA CJAeAyWmnrx 22 crpad: bBesasrmm, Bpaswmm, Benecysym, [epManus,
Nammm, Mcnammm, Mrammn, Kanazw, Kenmm, Hopeermm, IlakmcTaHa, Nonpmu,
Nopryramm, Pecmybsmkn Kopes, CoeamuenHoro KoposneBcTBa BesmKOGpHTaHMH K
Cemepuoir Wpnamzmm, CoezuHenmnx DraToB AMEpHKH, dmunauann, Ppaxmmm, Ywn,
Oeeunn, Hpm-JlaHKr ® SIMaMKH.

5. l'enepanpunit cexperaps DHKTAI B cBoel nammcxe or 7 Mas 1993 roza obparmwics
¢ mpocsboi K TeM rocyZAapCTBaM, KOTOpHE eme He CAeJaJn 3TOro MM KOTOpHE BBEJH
HOBOE 3aKOHOZATenbCTBO B o6nacTm Ol mum BHECJM B HEro NONPaBKK MOCJe CBOEro
mocsenHero coobmeHms, TpeACTaBHTh cexperapmaTy KWHKTAL nHpOpMALIMK® O CBOMX
COOTBETCTBYHONX 3aKOHOZATEJIPHHX aKTax M cynebHHX pEmEeHHSX, a TaKxe CBOM
KOMMEHTAapHm, COCTAaBJEeHHHEe B COOTBETCTBHM C TPHBOAMMONR crpykTypon (cM. Hixe).
(OoHaxko B Tex cJydasx, Korza 33aKOHOZaTeJNpCTBO B obnactr Ol mpmHMMaeTCs B
rocysapcTBax BnepBHe, Kak, Hanpmdep, B Hramm =n dMafike, KOMMEHTApHWM MOXET M He
COOTBETCTBOBATh IpeAraraeMom CTpPyKType.) C uesarno OKa3aHud coneucTBUS B
BOCIPOM3BEAEHNM TEKCTOB 3aKOHOAATEJIPHHX AKTOB HA HECKOJbKHX OPHMIMAaNDbHHX A3HKAX
Opraunsammm O06BeAMHEHHHX Haumi rocyZapcTBaM B COOTBETCTBHM C TIPHINBOM
MeXIpaBMTeNbCTBEHHOM CPYNIH NpejaraeTcs IO Mepe BO3MOXHOCTH MpeACTaBASTSD
TEKCTH CBOMX 3AKOHOAATENbHNX AKTOB MO KpDAMHERW Mepe Ha OJHOM M3 APYTHMX S3HKOB
Oprammsammm O6beamnennwx Harumi.

6. Cexperapmar DHKTAJl BNpaxaeT NPH3HATEJIBPHOCTb TEeM NPABHTENbLCTBAM, KOTOpHE
IpeACTABAIM MATEpHasH, 3anpomEeHHHe Anf COCTABJEHMS CHpPaBOYHHKA, H BHOBB
ofpamaeTcsi K roCcyAapCTBaM, KOTOpPHE eme He CAeJajd 3TOro, OTKIMKHYTBCH Ha
EnmeyKa3aHHyo npocb»by 'eHepanpbHOro CeKperaps.
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CTpYXTypa AOKYMEHTOB, NPEACTABJASEMNX JIs COCTABJEHWS CIPDAaBOYHHKA

OmmrcaHMe TPAYMH BBEZEGHHSA B neﬁcrane 3aKOHOZATeJNhCTBAa.

Ommcaume ueneﬁ 3aKOHOLATEeJHPCTBA H CTENeHHM HNX HN3MEHEeHHSs C MOMEHTa BBeZeHRHA
B neicrane NepBOHAYAJIPHOI'O 3axKOoHOZaTeJsarCTBA.

Ommcanme IPAaKTRKH, AENCTBRA MM NOBEAEHMS, NMOANEXAWMX KOHTPOJIO, C
YKa3aHMeM INpHE 3TOM:

a) BHAZIa KOHTPOJS, HAIpHAMEp, HENOCpeACTBEHHOrO 3JanpemeHws, 3anpemeHNa B
OPMHIANE FUIM PACCMOTPEHHAN KaXAOor'o0 KOHKPETHOI'O ciaydas; p2 !

b) B KaKOM Mepe yKa3aHHHH KOHTDOJIb PacHPOCTPaHAeTCH HA NPAKTHKY,
AeHCTBRA WIN TOBeZeHMe, NepeuncJeHHHe B NMyHKTax 3 m 4 paszena D
KoMIIeKCca NPpMHUMIOE M NPAaBMi, a TaKke Ha JobyKw AONOJHNTEJIBHY
IpaKTHMKy, AEWCTBHMS WIM NOBeJeHmMe, B TOM UMCJe Ha T€ WX BHAH, KOTOpHe
HEeTOCPEACTBEHHO CBA3aHH C BOMPOCOM 3ammTH moTpeburesed, Kax,
HanmpmMep, KOHTPOJb 3a PEeKJaMoW, BBOAsSmeR B 3abuayxaeHue.

Onucaune c@epu TTPpEMEHEHNsA 3aKOHOZAaTeNIbCTBa C YKa3aHHEM IIpH 3TOM:

a) TMPpMMEHSEeTCH JIX OHO KO BCeM CAeJKaM C TOoBapaM MR yciayraMm, a ecJjH
HET, TO ANd KaKMX CACJIOK [AeJIaeTCs HCKJINYEeHHE;

b) NDPMEHSETCH JM OHO KO BCEM BMJAaM NPAKTHKH, ACHCTBHM WIN NMOBEJEHN,
OKAa3NWBAKNMMM BJIAAHHE HA 3Ty CTpPaHY., He3aBHCHMO OT TOro, rJae OHM HMEWT
MecTo;

C) 3aBMCHT JI1 OHO OT cymectsosaxnx corJlameHMs RJIX OT IIPMMEHEeHNS Ha
NPAKTHKE TaKOoro COrJialleéHMs.

Onncanme MexXaHm3Ma obecnedueHMs BHIIOJHEHMS 3aKOHOAATEeNnbCTBA
(ammemcTpaTHBHOro M/ cyZebHOro) c ommcanmeM npoueAypH YBeAOMIeHHS H
peruCTpauMy COrJAmeHuH M OCHOBHWX IOJHOMOWYMM oprana (OpraHosB).

Onmncanme JG0ro NMapasIeNIBHOTO MIM AONMOJHMTEJNBHOr'O 3aKOHOAATEJBCTEA,
BKJIO4YaA ZOTOBOPH WINM COrJIAaMEHMs C APYTMMM CTPaHaMM, NPeANoJaraomne
COTPYAHMUECTBO WM NMPOUEAYPH AN YPeryJMpOBaHMs CIOPOB B ofiacTy
OrpPaHMYMTESBHOR ZAEeJIOBOM NPAaKTHKHA.

Ommcanme OCHOBHWEX pEmeHWH, NPMHATHX AAMMHMUCTPATHMBHMMM H/WIM CyZAebHmnor
OpraHaMy, M KOHKDETHHX paCCMaTPHBaBmMXCS BOMPOCOB.

Kparkas 6m6morpadmst HATHPyEMHX HCTOYHMKOB 3AaKOHOZATEJIPHHX JKTOB H
OCHOBHNX pemeHWMM, a TaKke Pa3bsSCHEHHM, ONYOJMKOBAaHHNX NPAaBHTEJbCTBAMH,
JWIM 3aKOHOJATEeNBCTBA WM ero KOHKDETHHX dJacTeH.
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II. KOMMEHTAPMH NPABHTEJbCTBA MTAJIMM K "IPABWIAM 3ANMTH KOHKYPEHLMK
M PHHKA" OT 10 OKTSABPA 1990 T'OJA

Beeaerne

10 okTabps 1990 roAa WMTANbAHCKHM NapJlaMeHT NPHHAJ 3aKOH B 287/90, xoToOpbHM
npelycMaTprBaeTCa co3famme OpraHa B LeJSX "obecrneueHns KOHKYPEHIMH M PHHOYHMX
oTHomenym". He roBops yxe o6 ommre CHA, rae 3axkox [lepMana BCTYmRA B CRIy B
1890 roxzy, BO BCeX APYTHX NPOMHIUIEHHO Pa3BHTHX CTPaHAX AHTMMOHONOJIDHOE
33aKOHOZATEJBCTEO NMOABAMJIOCH ropas3sfo paHsme, dYeM B Hraymm: Bo $pammm B
1945 roxy (yxaa M 45-1483), B finommm B 1947 roay (3axkoH O JaCTHHX MOHONOJHAX H
OrpaHMYATENBHOW TOProBOR mpakTmKe), B CoezmnenHoM KoposeecTme B 1948 roxy
(3aKOH O MOHONOJMAX W OrPAHMUYMTENBHOM NpakTHKe) ® B lepmManmm BHadane B
1923 roxy, a 3areM B 1946-1947 ronmax. Kpome TOoro, B cepeamsHe 50-xX roZoe B E3C
BCTYNMHJIO B CHJY 3aKOHOZATEJBCTBO, CTAMYJ/MPyWmEe KOHKYPEeHIIO (cM. crare;m 65-67
JloroBopa O co3ZaHwm EBpOmNeRCKOro ob6peAmHEeHMs YTJIA M CTaJm (EOYC) =
crarbm 85-94 JoroBopa O co3AaHmm EBpPONEHCKOro 3KOHOMMYECKOIO coobmecTBa).

ToT $aKT, UTO AHTRTPECTOBCKOE 3aKOHOAATENbpCTBO B Hrasmmm 610 IIPHMHSATO
NOCTATOYHO MO3AHO, O6BACHAETCH Heckoapkmvm ¢akropamm. C 1950 mo 1990 roa B
WTAIBIHCKOM NapiaMenTe O6CYy®RAanmMCh MHOIME 32KOHONPOEKTH, HM OJWMH M3 KOTOPHX
Tak ®# He 6mn mpemsT. OZHA M3 NPAYMH B3TOrCO KpoeTCHs B CymMeCTBOBAHMM B Hranun
JOBOJBHO KPYIMHOI'O rOCYZAAPCTBEHHOr'0 NPOMMIUIEHHOTO CEeKTOpa, KOTOPHM, N0 MHEHMK
MHOTMX JIOZEH, NPEeNATCTBYEeT MOSEJIEHWMO MOHOMOJNMCTHYECKHMX CTPYKTyp. Kpome ToOro,
NosmTHueckne Ae6aTH B CTpaHe NPHOGPENM YeTKO BHPaXEHHHH Me0JI0rAYe CKAR
OTTEHOK, W B pedyJiapTaTe ofmas TOWYKa 3PEHMHS Ha AHTHTPECTOBCKOE 33KOHOAATEJIbCTBO
Tark m He 6mna HanmZeHa. [IeRCTBHTENBHO, B AHTHTPECTOBCKMX Mepax dYacTo
yCMaTpMBaiM OpyZAmMe NpSMOro BMemaTesnsCTBa B (PyHKIMOHWPOBAHME DHHKA, a HE 3amATH
KOBKYPEHTHHX Cmi. Ozmaxo B 80-e roan kKak BHY TDUTIOIMTHYECKUA, TaK M
MeXAyHapOAHKHA KJIMMAT CHJIBHO M3MEHWICS. B WacTHOCTH, YCKOpeHme mpouecca
€BpONeNCKON MHTEerpammy 3acTaBAMIO MHOrHMe rocyZapCTBa-WIeHN NPOBOAWTE NOJATHKY
CTYMy/IMPOBaHNA KOHKYDEHIMM M YNOPAZOUEeHWs (QYyHKIMOHWPOBAHHA PHHKA B
cooTrBeTcTBMM c neasmm ESC. B 1986 roay B Mrasmm 6bnna co3zana
TpaBHUTENbCTBEHHAS KOMMCCHS [/ M3yYeHWS BO3MOXHOCTH NPHHATHS 2HTHUTPECTOBCKOIO
saKoHoZaTenscTBa. KOMHMCCHs OMy6/MKOBaja CBOM 3aKJNUYMTENIBHHH AOKJNaZ B ampese
1988 roma, m JEeTOM Ha PACCMOTPEHMe napiaMeHTa Onno BHECEHO ABa AHTUTPECTOBCKAX
3axoHompoexkTa. 10 oxkrabps 1990 roaa mocse OYeHDP THMATENBHOIO obcyxeHus B
Hrammu 610 MPHUHATO AHTHTPECTOBCKOE 3aKOHOZATENbCTBO (3axkor N 287/90).

HacTosmuik JOKJAaZA TMOCBSMEH rJaBHnM 06pa3oM ONMACAHMK 3aKOHOZATEJNBCTBA H
paccMOoTpeHmo ero BaxHenmmx ocobenHocTerm (cm. raasy 1 noxnana). IOCKOABKY
Kommccenus 6nula yupexzZeHa Jmmps B KOHne 1990 roza, 32 HECKOJPKO MeCAUEB (oxTsabps
1990 roma - mapr 1991 roza) ma ee paccMoTpeHme 6mio mepeaHo Jmb HECKOJIPKO
OeJsi, CBASAHHHX C TEMAaTHKOHM JAHHOrO AOKJaZa, KOTOpHe TeM He MeHee ONHCHBAKNTCH R
QHA/M3NPYKWTCH B rJjase 2.
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Caasa 1

OCOBEHHOCTH 3AKOHA W 287/90
1.1 Bseaesme

Kak yxa3nBaercs B pasZese 1, STOT 3aKOH Onl NMpEHAT BO HCIOJHEHHE
ctartsm 41 mranvauckoR KOHCTHTyumm Aas 3amuTH B ofecneveHms IPpaBa Ha YaCTHYH
XO3ISMCTBEHHYX MHMIMATHABY H NPEANDHHMMATEJbCTEO, M B HEM ZeJIaTCH KOHKpeTHHEe
OTCHJIKFM K TMPHHUMANAM 3aKOHOZaTenbCcTBa EBpomencKoro coobmecTBa, perympynmero
KOHKYPEHIIO .

Cchska Ha cTaTho 41 mranssauckoR KOHCTHTYyLIM IOBOPHT O TOM, WTO LeJb
3aKOHOZATEJbHOM BJACTH JaK/MOYaeTcs B 3ammTe B obecmeweHMMm 4acTHOTO
NpeANpMHAMATEbCTBA NPH YCJOBMR, 4YTO OHO ''He MOXET Pa3BMBaThCA B NMPOTMBOpEwMM
¢ o6mecTBEeHHOM MOJNB3OK WM Tak, uTO6N mpmumHsTh ymep6 6e3omacmocTm, cBoboze
WM uwenoBedeckoMmy ZAocrtomHcTBy" (cTares 41(2) KomcTmryumm).

LIpyron BaxHOM OCOGEHHOCTBH HOBOIO 3aKOHOAATENABCTBA SBJSETCH €ro CBA3b C
npaBoM CoobmecTBa. Bo-mepBHX, HTAJNBSIHCKOE 33KOHOAATENABCTBO ZOMOJIHSET
3aKOHOAATENBCTBO CoobmecTBa C TOUKm 3penmsa chepn ero mpmMeHemms. 3Ta cpepa
NIpUMEeHEeHus OomnpeJesseTcsas B pal3Zdene 1, rjae yka3nBaercs, 4WTO AAHHHN 3AKOH
IpMMEHSeTCS B OTHONEHMM CroOBOPOB, 3J0ynoTpebleHMs rOCNOACTBYWMMM ITOJOXEHHEM M
COMSHUA, KOTOPHE HENOCPEACTBEHHO He perysympywrcs mpaBom CoobmecrBa
(cTaTtem 65/66 Horoeopa o co3zaumm EOYC, crarsm 85/86 ZoroBopa o CO3AaHMM E3C,
HocTtanoBnerne N 4064/89, apyrme mocrtanoBneHns E3C ® AOKYyMEHTH CoobmecTBa,
mMenmMue CHUIYy 3aKOHa). HEmMm cloBaMm®, HTAJBAHCKOE 3aKOHOZATEJNBCTBO
perJlaMeHTHpPyeT JIMmP TaKyl NPaKTHKy, KOTOpas He mozmnazaeTr IoA DeucTBHe
3akoHOZaTensCTBa Coo6mecTBa M TOCJEACTBHS KOTOPOM MPOSABJAKTCH Ha TEPPATOPHH
Hrasam.

Kax HalMOHA/NBHOE 3aKOHOZATENBCTBO B O6JIACTA KOHKYPEHUMM, TaK H
3akoHoZaTenbcTBO CoobmecTBa MmMewT OAHY M Ty Xe chepy OoxBaTa; OHO TDPMMEHAETCH
B OTHOWEHHMN CIrOBOpPOE, C/MSHMM HM 3J0ynoTpeb/IeHMs roCIoACTBYWNNM ITOJIOXEHHEeM.

Kpome Toro, paszden 1(4) 3akoHa MMEET OrpPOMHYKW BaxXHOCTD, NOCKOJBKY B HEM
roBOPHATCH, 4UTO noaoxenus naBwm I (xacaomencs axrxxonxypenrnon TPAaKTHKK) OJDKHH
TOJKOBAaTbCH B COOTBETCTBHMM C mpmHummamm mpasBa CoofmecTBa, BOTUJIOMEHHHMA HE
TONMBKO B 3aKoHoZaTreancTBe CoobmecTBa, HO M B PEmMEHMAX EBponmerckoro cyza m
Kommccrn E3C.

3axpenseHre B HMTANBSHCKOM 3aKOHOZATEJDbCTBE NPHHIMNIOB TOJKOBAHMN,
paspaboraurnx B CoofmecTBe, obecnmeumBaeT MHOIOYHMCJEHHHE mpemfymecTBa.
HampmMep, 3TO OYEHD NOJEIHO AN TOJKOBAaHMA CaMmX NOHATHE CrOBOPA,
COCNOACTEBYWMEro NOJOXEHHMS K 3JIOYyNOTpebJIeHMsS TAKMM IOJIOREHHEeM.

Jpyroi OCHOBOMOJarawmeit Kouemumen npasBa CoobmecTBa SBJISETCH NPABAIO
"pasyMHOro moAxoZa'", COrJIaCHO KOTOPOMy BAaXHEWmyX POJIb MIpPaeT aHaJm3
KOHKPETHOT'O CJydas, Mi3ydeHme QakTAUeCKOM CTPYKTYPH A0 M INOCJe NpomcCmeamero
M3MEHEeHMA, a TaKXe MMEeXWNXCSs aJlbTepHATHB.

Hakonen, B cucrteme CoobmecTBa HMCNOABIYEeTCH SKOHOMAYECKOEe IOHATHEe
NpEeANPUATHSA, UYTO NMoMoraeT OGORTHM BO3MOXHHE KpHMAMIECKHE npo6neuu. CorstacHo
kounenumx E3C, HECKOJBKO WPHAXYECKMX JIML, HE MMEHMUX ¢mHAHCOBOR ¥ AVpEeKTHMBHOK
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CaMOCTOSTENBHOCTH, MOryT PAacCCMaTrpMBaThCs B KaveCTBE eAMHOr0 NPEeANpHASTHS .
TakimM 06pa3oM, 3aKoHoAATensCcTBO CoobmecTBa MO3BOJSET pPacCMaTpmBaTh IPyImy
CBS3aHHNX MexAy COGOR XOMIIaHMM KaK eJMHOe NpeAnpHATHE.

OnHaxo He cseAyeT 3abwmBarp, 4YTO KOrZa NPHHUMNN TOJKOBAHWS NPABOBHX HOPM
CoobmecTBa MHKOPNOPHPYWTCR B HMTAJNBAHCKY® CHCTEMy, OHM CTAHOBATCH JacTblW HHOI'O
NpaBoOBOro pexwMa M NpeCcHeAyoT Apyrme uesm. HanpmMep, NPHHIMIN PHMCKOTO
ZoroBopa, KacaomMecH KOHKYDEHIMM, HampaBJIeHN Ha TO, WTO6H yCTpaHmTr Taxme
cMTyauMm, KOTOPHE MOTYT NMpemsTCTBOBATH TOProBsie MexAy IOCyAapCTBaMu- -uneHamMm, H
AX KOHEYHAN LeJb 3aKmoYaercs B o6eCNedeHMm SKOHOMMYECKOH WHTerpalmm.

HanmpoTMB, BHyTpeHHEe 3aKOHOAATEJABCTBO AEHCTBYeT B YCJNOBHSX yXe CymecCTBYXmEro
eAMHOr0 HALMOHANBHOI'O DHEHKA.

HMeHHO B ®TOM AyXe CJeAyeT IOHMMaTb pa3Aen 1(4) 3axkoHa, KOTODHM
TpeAmoNaraeT He mpPOCTO mepeHoC B MTAJBSAHCKOE NMPAaBO BCEX 33aKOHOAATEJBLHHX
nonoxenmr CoobmecTBa, @ CKOpee HeoGXOAMMOCTH TOJIKOBATD NOJIOXEHMS 3JIAKOHA HA
OCHOBE NPHHUMIIOB, NPHUCYNWX KaK €BPONEMCKON, TaK ATAJBSAHCKON CHCTEMaM,
KOOPAMHHMPYS K B3IAMMHO YBA3NWBas HX.

YTo KacaeTcs NOHSTHS CpPYNNH KOMIAHWN, 3aKPEIJIEeHHOro B HTAJIbAHCKOM
3aKOHOJATEeNABCTEE, BAaXHYyKW POJb IS €ro TOJKOBAaHMS MMEET pemeHne ¥ 1429,
BHHECEHHOEe BepxXOBHMM KacCaumoHHnM cyZAoM 26 despans 1990 roaza. CorsacHO 3TOMYy
pemeHM, SKOHOMMYECKAd KOHUENIMS CPYNNH Kak (PakTHIeCKn eANHOro npeanpusIas
MMEeT KPHANYECKMHM SKBHBAJIEHT: MNOA rpynmoy NOHMMAaeTCs xou6nxupoaaﬂnoe
npeANpHsiTAEe, KyZAa BXOANAT HECKOJBKO npeANpHMHMMATENIEH OT KaxAO¥ KOMIIaHHH,
NpHHaZNexXamen K ®TOM Tpymme. OAHAKO 3TO pemeHme NOKa He CTao COCTaBHOMK
YACTPH HTANBSHCKON CyZe6HOR mpakThkd, m Opran rpebyeTr mnpeACTaBIEeHMS CBeZleHMH O
BCexX OIepammsx, B YAaCTHOCTH, NOCKOJBKY HNOHATHE KOHTDOJA (paccMaTprBaeTICs B
pazzene 1.3) Oo CHX TOp HE IOJYYAI0 OAHO3HAWHOI'O TOJKOBAHMA.

1.2 Monoxemms, KacawmEecs CroBOPOB, 3a0ynoTrpebieHES roCHOACTEYNIEM IOJIOXEHHEM
B CJMASHEA

B rnaBe I co CCHJIKOM Ha npmHimnw mpaBa CoobmecTBa, ONpeAenswTCS caeAywomue
BH/JN AHTUKOHKYPEHTHOW NMPaKTHMKM: CroOBOpP, 3JoymorpebieHne roCrnoACTEYOmIM
TOJIOKEHNEM M CJIMAHHS .

a) CroBopn

B paszene 2, rze MCHOAbB3YWTCHS QopMy/mpoBxm crarem 85 PmMckoro norosopa,
AaeTcs _ompejeseHMe CroBOPOB M/AMA COTJIACOBAHHBIX nencrszn TpeANpAATHH, a TaKxe
pemeHmi aCCOLMALMIA NPEANDPHSTHM M AHANOTMYHHX opraHm3ammMu. 3ampemawTcs BCe
CrOBOPH, LEeJBX WIM NOCJEACTBHEM KOTOPHX SBJfETCS TpeAOTBpameHme, CepbesHoe
OrpaHMYEHWMEe RIM R3IBpalleHNMe KOHKYPEHIMM B PaMKaX HAUMOHAJIPHOIO PHHKA MM
CYmeCTBEHHOM YaCTH ®TOrO PHHKA.

llocne ofmero omnpeZesieHMs B pa3Zese 2 NEPEUNCAAKNTCH AeACTBAS, KOTOpHE
MoryT 6HTb pE3yNBTATOM 3aNpemeHHHX CroBOpOB:

- IpsMas WM KOCBEHHas (UKCAIMs 3aKyNOUHNX WM MPOAAXIMX NEH IR
KaKnx-/M60 WMHNX ZOTCOBOPHWX YCJIOBHH;

- OrpaHMuYEHME WMIM KOHTPOJb NMPOM3BOACTBA, KaHaJOB COMTa M ZOCTyma K
HFM, KAaNRTAJIOBJIOXEHMM, Pa3BHTHS TEXHOJIOTMM MIM TEeXHHYEeCKOro
nporpecca;
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- pasZes PHHKOB WM MCTOYHHKOB CHabxeHwms;

- TpHMEHEeHNe Pa3JIMYHKX YCJIOBAM IO OTHONEHMKX K AHAJIOCHYHHM OnepaimaM Ha
OKa3aHmMe OJHMX M TeX Xe YCAYyr B KOMMEPUECKHMX OTHONEHMSX C ApYriMHA
AOrOBapHBAKMAMACH CTOPOHAMM, TEeM CaMuM HEONPABAAHHO CTAaBsl MX B
HEeBHIOAHOE KOHKYPEHTHOE IOJIOXEeHMeE ;

- 3aKINYEeHMe AOTOBOPOB B 3aBHCHMMOCTH OT TNpHHATHS Ha cebs Apyrmm
ZOrOBapHMBANNMMACH CTOPOHAME AOMOJHATENBHNX 06s3aTenncTB, KOTOPHE IO
CBOEMy XapaKTepy WIM B COOTBETCTBHM CO CJIOXHBIFMMCH KOMMEPYEeCKIMH
obnuagMm HE KMMEMT OTHONEHMS K CYmMEeCTBY TaKmx AOrOBOPOB. C

OaHako 3TOT IepevYeHd HM B KOeM CJydae He SBIAAeTCS MCYEPNHBAIAM M
TPMBOAMTCSR JHmb B KadeCTBe mIprMepa.

Obs3annocTn WM TpeGOBaHMA YBeAOMJISTh O CroBOpax He NMpPeAyCMaTpHBANTCH, W
/obne CroBOpH, 3anpemeHHNEe 3aKOHOM, ABTOMATMYECKM SBAAKTCH HEAeMCTBHTEIBbHRMA.

OAHO MCK/IOUYEHME W3 3anpeTa Ha OrPaHMYMBAKNMME KOHKYPEHLMIO CrOBOPH
COOEepPXMTCH B pa3sfene 4, XOTOpPHA mo3BosaseT Oprany paspemaTs TaKHMe CrOBOPH FIM
BN CrOBOPOB, KOTOpHME, COrJAacHO pasfeny 2, ZAOJXHH OHTb 3ampemeHH, NOCKOJBKY
OHM NPEeNnSTCTEBYWT CBOGOAHOM KOHKypEeHIHMH., B »ToM paszzese AOMyCKaeTCs
CAHKUMOHMPOBAHME MCKJ/IOUEHMH, XOTH JHMEb Ha OrpDAaHMYEHHHH NepHoZ BpEMEHH, B
CAydae TaKMX COrJameHWd, KOTOPHEe YJyumawT yCJOBus CHabxenmsa puHka (pocT
OpOM3IBOACTBA, NOBHIEHME KAaueCTBa NPOAYKUHMM WIN COBEpPNEHCTBOBaHME CHCTEMH HX
pacupeZeneHns, TEXHMUYECKMHA WIM TEXHOJIOrMYECKMHM mporpecc) u obecmedumBawT
Oy THMbe BHIOAN NOTpebHTensM.

Takasi CaHKUWA AaeTCH N0 3ampocy, NTPeACTAaBJAAEMOMY 3aMHTEpPECOBAHHHMI
croponamm OpraHy, KOTOpHH ZAoJmkeH O6BSBHTB CBOe pemeHme B Teuenme 120 ARen C
MOMEHTAa IOoJauM 3aABJIEHHSA, NOJB3YSACHh NPH 3TOM TPEeRYCMOTPEHHHMH B 3aKOHE
MOJIHOMOYMSMKA NPOBOAMTDL pPAacCaeJOBaHHE M HM3ydYaTd» 3asBJIEHHE.

Hcrmouerns ZOOJIKHH zxeﬁcraosar» B TedYeHMe OI'PAaHMYEHHOr'0 BpeMeéHH, H OHN HE
MOI'YyT YCTPAHATPh KOHKYPDEHIIMX B paMKaX BHa"IHTeJIbHOﬁ YaCTH PHHKA.

IoMMO BOTPOCa © CpPOKe AEHCTBAS CAHKUMM JWIM MCKIK4eHms, B paszene 4 (2)
NpeZyCMaTpHBAEeTCH, UYTO TaKasd CAHKUMS Bcerfa MoxeT 6nrTr» oTMeHeHa OpraHom mocne
COOTBeTCTBYWmEro 3absaroBpeMeHHOrO yBeAOMIEHMs B TEX CJydasx, Koraa Jmboe m3
ONMPaBANEABIMX €€ YCJOBHH yTpPaTmjo CEOK CRIYy HJM KOrZa 3amHTepeCOBaHHas
KOMIaHms 3j0ymnorpebaseT TakoM CaHKumeR. B Tex ciayvasx, Korza caexkmms 6mua
JaHa MO LeJOW KATEeropMM COrJIameHMHA, NOCNEACTBMS €€ OTMEHH, 1O BCeH BHAMMOCTH,
ACJDKHN KAaCaTBCH JIMIb TEX KOHKDETHHX CrOBOPOB, B OTHONEHMM KOTODHMX HMMEJIO MeCTO
3n0ynoTpebieHne WM NMpeKpameHue AeHCTBHS YCJOBWH, NEepPEdYACJCHHNX B obmen
CaHKIMH.

YTo KacaeTcs CroBOPOB, KOTODHE, €CJM rOBOpHTBH 06 ommre EBC m KpymHeMmmx
IPOMHIUIEHHO Pa’3BHTHX CTPaH, SBANKTCH NPHYMHON GOJPNMHCTBA MEp, NPHHAMAEMHX
OpPraHaMm IO KOHTDOJI 33 KOHKYyPEHLMEeH, TO NMPOLeCC aHa/m3a 3KOHOMHYECKHX
TMOCNEeACTEBAA OrI'DAHMYEHMS KOHKYDEHUMM OTHOCHTCH K HCKJIOYMTEJbHOMY BEAEHMO
Oprana. HKHwMmM caoBaMm, 3aKOH He HaZeJseT NPAaBATEJbCTBAa NOJHOMOUAAMH
ompeAensTdh HMIHAUANBHHA NOAXOA K CroBopaM, OrpPaHMYABAXNMMM KOHKYPEHLNO, B
OTNMUME OT NOJHMTHKA B OTHOMEHMM CJIMSHMK.
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b) 3noynorpebaenre rocmoACTBYONUM IOJOXEHAEM

PaszenoM 3 3ampemaercs 3J0ymoTpebienme roCnOACTBYWDMM IIOJIOXEHMEM B paMKax
HAIMOHAJNBHON TEPPHTOPHA HIN 3HAYATE/PHON €€ YaCTH. B WacCTHOCTH, 3anpemaiTcH
crefywmme AeRCTBMs: TNpsAMas WM KOCBEHHAas (PRKCAIMA 3AKYMOTHNX MM TP O A aXHbIX
HeH WM Kakmx-m60 MHNX HEONpaBAAHHO OOGPEMEHMTEJPHHX ZAOrOBOPHHX ycnoBnH;
OrpaHmueHue WM KORTPOJb NMPOM3BOACTEA, KAaHAJIOB cbuTa FUm ZOoCTyTma K EHM,
KanmMTaJOBJAOXEHMH, Pa3BATHA TEXHOJIOCMM WM TEXHMYEeCKOro mnporpecca B ymep6

noTpebuTenaM:

- nprMeHeEne OGDBEKTRBHO Pa3IMIHME YCNOBMRM NMO OTHONEHMI0 K aHaJIOrMIHBM
omepammMaM Ha OKa3lanMe OJHMX M TEeX Xe YCAYr B KOMMEPYeCKAX OTHOMEHMAX
¢ Apyrmm AOrOBapMBAKIMMMCH CTOPOHaMM, TeM CaMiM HEONpaBAAHHO CTaBA
X B HeBRroZHOE KOHKYPEHTHOE IIOJIOXeHHe;

- 3aKk/0UYeHHe ZOTOBOPOE B 3aBACHMMOCTHM OT TPHHATHA Ha cebs apyrmMm
AOT OB2pHBANMIMACH CTOPOHAMK AOMOJIHHTEJIbHHX o6sa3aTeNBCTB, KOTOpPHE II0
CBOEMy XapakKTepy MM B COOTBETCTBHMM CO CJOXMBIMMACH KOMMEPUECKIMH
obnuasMi, He MMENT OTHONEHMS K CYmeCTBY TaKHX ZAOI'OBOpPOB.

JlaHHWA TepedeHb, TaK Xe, KAaK W CNMCOK Pa3JIMYHWX BRJAOB CrOBOPOB,
NPMBOAMTCH MCK/IOUATENBHO B KadeCTBe nprMepa. 3ITH AHTHKOHKYPEHTHNE AencTBrA
CXOHN C TEMH, KOTODHE NMepeumcJeHN B pa3Zene 2, 3@ HCK/DOUEHHEM BOIPOCOB
pasZesia PHHKA M MCTOYHMKOB CHAabXeHMS, KOTOPHE KACawTCs Jamb CrOBOPOB.

Kak m B crarve 86 Joroeopa o co3Zammm E3C, B 32axoHe QaKTHYECKH HE
onpedeJsseTCs KOHUENUMS COCIOACTBYHOmEro NOJOXEeHMA HIH "3joynorpebaeHns
rocmoZCTByNNNM moJaoxexnmeM'”. B 3TOM CBS3M KaK Ha HALMOHaJIBHOM YPOBHe, TaK ¥ Ha
ypoBue CoofmecTBa CymeCTBYWT 3aMETHHE pa3/Muaf B TOJKOBaHMK B CHIY OTCYTCTBHA
AOCTATOYHO WYETKHX ¥ OOBEKTHBHMX HMCXOAHHX KPHTEpHEB.

OaHako caenyeT OTMeTHTDb, YTO 3aZlada 3aKJo4YaeTrcs B npeAoTEpamMeHAN He
roCnoZACTBYXMErO TIOJIOXEeHMs, a 3noyno-rp9611e1-nm M.

c) HNornomeHns ¥ CJMAHUS

BONMpPOCH C/AMSHME peryJmpywTcs pasgenamm 5-7. Bo-nepBwx, B pazzene 5
faeTcs ompenesieHMe ONEPALMN CHMAHMA C YYeTOM BaXHENmHX MOJIOXEHMA CTAaTBH 3
NocTanoBneums 4064/89 E3C. 3STa onepamms mMeeT MECTO B TPexX CJaydasXx: TpH
CAMSHMM ABYX wm G0JIBDEro WMCJa KOMIAHWA; B TOM CiydYae, KOrJa OAMH MM
HECKOJIPKO Cy6BEKTOB, KOHTDOJMPYWNMX IO KpaWHeR Mepe OJHY KOMIaHMo, NpSMO MM
KOCBEHHO NOJy4YaWT KOHTPOJI» HaL WACThH IR BCeMA HacTaMH OOHOM RN HECKOJIBKUX
KOMITAaHWM; ¥ HaKOHel, Xorza ABe mm Gojabmee WHCJIO KOMITaHMK CO34awT o6myn0
KOMIIAHMI0 TMYTeM y4YpeXJeHMs HOBOr'0 NPeANpRATRA.

Opras ZoJIKeH NMOJyunTh 3absaroBpeMeHHOe yBeAOMIeHRe O TpeACTOoAmeM
MOTr/IOMEHMK WM COMSHMM B TeX CJIYydYasx, KOrZAa COBOKYTHHH BHyTpeunun 060pOT BCEX
y4YacTBYWDMX KOMImaHwn npeBmmaeT 500 mupA. Jmp MR Korza o6muit BHYTpEHHME 060pOT
npno6peraeMoR KoMnammm mpeBmmaer 50 mipa. ymp (pasaexn 16).

Jliss 6aHKOB, (HHAHCOBHX YYPEXAEHHMA M CTPAxOBHX KoMmaHmi pa3paboTaHu
CnenMasypHME KPUTEPMM ZJIR pacdYeTa Tex JIAMATOB, NPX NPEeBHNMEeHMN KOTOPHX Oprau
Aoxken 6NTP yBeJOMJIEH O CJMSHHM WIM IOrJIOMEeHMH.
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Cunraercsa, 49TOo GaHKM WIM (PMHAHCOBHE YJYPEXACHHMS HEe NOJMYYaNT KOHTPOJAS Hajd
KOMITaHMeH B TeX CJydasxX, KOorza OHM NMpHo6peTawT NMaKeT aKUMi KOMIIAHMM, KOTOpas
y®e SBASETCH MHKOPMOPHMPOBAHHOM, MM MOOGIIM3yeT KamWTasJ MyTEeM BHIyCKa AKLMH TpH
yC/AOBMM, WTO DTO ZEJNIa@TCA B LEJAX NOCJeAyomleH NPOAAXM KYTJIEHHHNX aKuMM Ha
PHHKE, NpAYEeM B TEYEeHMM CpPOKa BJAAEHMS AAHHLM NAKETOM AKIMA, KOTOPHM HH IpH
KaKHX YCNOBHSX HE MOXET NpeBhmaTh 24 MecsueB, OHM He MOLYT OCYMECTEBJSTH IpPaBo
roJjioca mo STHM AKUMAM,

OCcymecTB/SS OPEBEeHTHBHHM KOHTPOJD 33 CJAMSHMSMHA IPH YCJIOBAM IIOJYYeHHS
3abraroBpeMeHHOro yBeZomiueHms, OpraH ZOJXEeH YCTAHOBHATB, BeAyT JIM 3TH OINepalwmn
K TOSBJ/IEHMK MM YKPENJIeHMK TAaKOro rOCHOACTBYKNMEro IOJIOXEHMS Ha HAIMOHAJIIPHOM
PHHKE, KOTOpOe NMO3BOJNET HAaBCerZa yCTPAaHMTDP HJX CHJABHO OrPAaHAUATD
KOHKYpeHmmo. Ilpm aHa/m3e noJoxeHwms OpraH JOJXEH YUATHBATP Pax $akToOpoOB,
M3JIOXEHHNX B 33aKOHE Ha NpEMepax: BO3MOXHOCTh BHOOpa HOCTABIMKOB M KJIMEHTOB,
MOJIOXEeHNe COOTEBETCTBYNNHX KOMIIAHMA HA DHHKE, MX MNOCTYN K MCTOYHMKAM NOCTABOK M
KaHasaM CONTa, CTPYKTYPY PHHKOB, KOHKYDEHTHOE NOJOXEHHME HAUMOHAJIPHOM OTpacJm,
6aprepn, CymecTBywmwe Ha DHHKEe 6apbrepoB IS KOHKYPHPYOMMAX KOMITaHwuM, W
TEeHZEHUMI0 PA3BATHs CHpOCa M NpPeJ/IOXeHMS Ha AAaHHOM PHHKE TOBapoOB M YCJyT.

[lo mToraM mMpOBeAEHHOro paccleZoBaHms OpraH, ecsm OH y6exaeH B TOM, 4TO
AaHHOE CJMAHME AENCTBHTEJIBHO OrPAaHNYMBAET KOHKYPEHIMI, MOXET 3anpeTHTh
omepanMKl MM CAHKIMOHMPOBATD €€ INPM YCJOBHHM NPHHSTHAA KOHKPETHHX Mep A
IpefOTEPAmEHAs NpeANoJaraeMx HOCJIeACTBHH.

B KOHKpETHHX CJy4asX 3aKOH HajenaeT OpraH NMpaBOM CAHKUMOHMDPOBATD
3anpemeHHNe CJMSHME M MOorJomerHs. OZHAKO 3TH IIOJHOMOYMS SBJIAKTCS rOpasAo
6osee OrpaHMUEHHNMM TPHMMEHWTEJNBHO K CAMSHMAM, WeM K crosopaM. B paszene 25
3aKOHa I'OBOPMTCS, YTO 1O NPEAJOXEHMO MAHMCTPA NPOMMIUIEHHOCTH MTAJAbSHCKMM COBeT
mMuHEHUCTPOE (KabuueTr) ompezenseT obmme KPDATEPHH, KOTOPHMH AOJIKEH
pPYKOBOACTEBOBaThCa Oprax, CaHKUMOHHDYS B KadeCTBe HCKJ/KNYEHHS 3aNnpemeHHHe
paszenoM 6 3aKOHa CJAMSHMS, €CJM 5TO OTBEdYaeT KODEHHHM MHTEpecaM BCeH
HAUMOHAJNBHON KOHOMMKM B NpOUEeCCe eBPONENCKONM MHTECPAUMK IIPH YCJOBHMH, UTO
JaHHas Mepa He BeJeT K TaKOMy YCTPAaHEHMK MM OrPAaHMYeHMKX KOHKYDEHIIMM Ha pHHKEe,
KOTOpOE He SBJASEeTCH MOJHOCTPK ONPABJAAHHHM C TOUKM 3PEHMS BHNEYKa3aHHBHX
06me3KOHOMUYECKUX HHTEPECORB.

Tarm obpasoM, Opran MoxeT B KadveCTBe HMCKJIOUEHHMS CAHKIMOHMPOBATH
3anpemeHHNe pa3ZdesoM 6 CJAMAHWSA JVMmb Ha OCHOBAKMM OOMMX PYKOBOZSMMX IIPHHIMIIOB,
YCTAQHOBJIEHHNX Ha BHCIEM IOJMTAYECKOM ypoBHe. Ha Oprane Jjexmr 06432HHOCTSH
OLEHMBATH NOCJAEACTBHAS CJRASHUK ANS (YHKIMOHMPOBAHMA DHHKA Zaxe B TeX cJaydasx,
KOrZa OHH HHKOMM 06pa3oM He MOryT HeONpaBAaHHO YCTPAHWTH WK OrPaHMIHTH
KOHKYpeHumw. Kpome Toro, Opra ZOJXEH NMPEANHCHBATBH MEphH, KOTOpHNEe JOJDKHH
BHIIOJHATBCH K YCTAHOBJAEHHOMY CPOKY B LeJSX BOCCTAHOBJIEHHMS CBOGOAHON
KOHKYDEHIUMM. 3TH KPHTEpHMH, KOTOpHe B ofmmx wepTax ZAOJKHN OHTb HM3IJIOXEHH
3absaroBpeMeHHO, AO CHX IOp He pa3lpaboTaHH HMTANBAHCKAM NPABHTEJBCTBOM.

1.3 TIoHSTHEE KOHTPOJAN

OnmpeZeseHne KOHTDPOJAS HAaZA KOMIIAHMENn, coZepxameecs B pasZesne 7, ABAfETCS
6oJslee MMPOKMM IO CPABHEHMKW C TEM, KOTOpOe NPMBOAMTCH B craTbe 2359
MTaNbAHCKOro 'paxZaHCKOro KOZEKCa, IOCKOJbKY OHO 3aTparmBaeT TaKHe OTHOMEHMNA
Mexny cyb6berkTamm (a He TOJBKO MexJy KOMIIAHMAMM), KOTOpHEe BO3HMKAWT B CBA3M C
OKa3NBAaEMHM MMM APYT Ha APYyra BJIMSHMEM, BHTEKAWMMM M3 KOHKPETHHX (QaKTH4eCKuX
WM WPpMAMYECKNX ycaoBmit. Ecym rosopmTr 6osee KOHKpeTHO, B paszerne 7
TpeAyCMaTpPUMBAEeTC, YTO KOHTPOJb BO3HMKAET He TOJIBKO B TEX CJydasXx, KOTopue
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nepeuncsenn B crarse 2359 (3axkom B 127 or 9 ampens 1991 roza), HO m TOrAR,
KorjZa CymecTBYWT "mpaBa, AOroBOPH W APYTMe KPHAMYEeCKne OTHOMEHNS, KOTOpHe B
CBOEl COBOKYTHOCTH MM NO OTZAEJBHOCTH OTKPHBAKT BO3MOXHOCTH ZAJIS OKa3aHnd
pemanmero BJIMSHWA HAa AeATEJNBHOCTH KOMIAHMM C yJeTOM BCEex PakTHUYECKHX H
wpnanuecknax obcrosTenscTs’

1.4 ToCyZapCTEBEHHHE M YACTHHE KOMIAHEM: MOHOIOJIHE

Bce TMONOEEHMA, Kacawmmecs CrOBOPOB, 3soynoTpebieHns IrOCHOACTBYRIIM
MOJIOREHAEM W CJMSHWI K TOrJIOmMEeHMH NPMMEHSKTCH KaK K YaCTHHM, TaK M K
rocyaapCTBEHHHM KOMIIAHMAM, @ TaKke K TeM KOMIIaHmsaM, KOHTDOJIBHMA NaKeT aKImu
KOTOPHX NpPMHAZ/IEXWT rocyAapctsy (paszen 8). OZHAKO OHA He PAacCHPOCTPAHAWTCH HA
Te KOMIaHMm, KOTOPHE COrJIACHO CBOeMy yCTaBy obcaysmBawT ofmed>KoHOMAYECKHE
MHTEpEeCH M (QYHKUMOHMPYWT Ha PHHKE B KaveCTBe MOHOMOJMHN (ympaBasemon
rOCyAapCTBOM), XOTS JMmNB B CTPOCMX NpeAesax, HEOOXOAVMMX A/ BHIIOJHEHHS mMH
cBOMX 3azad.

Eme OZHO BaxHOE TOJOXEHME COAepEMTCH B pasfene 9, KOTODHH RomyckaeT
BHIYCK TOBApOB M YCJYyTr, AJS KOTOPHX 3aKOHOZATEJDPHO 3aKpEeIIeH MOHOTIOJIDHHI DEXMM
TPOM3BOACTBA, NpPH YCJIOBMM, YTO 3Ta NMPOAYKLMSI npennaaxaqaercn Zns caMom
Kommammm, JmbO AN €€ MaTEePMHCKOM WM AOYepHMX xoMmanmm. Tem He MeHee
IPOM3BOACTEO AN BHYTPEHHero norpebjenns He pa3pemaeTcs B TeX Ciydasx, xorzaa
cymecrsosanne MoHOTWoJ/mR o60oCHOBHBaercs TpeboBaHmaMA roCyAapCTBEHHON WM
MO/OMIEMCKOR TOJATHKH, HAIMOHAJBLHOM 6E30MacHOCTH, & TakKxe B CEKTOope
B3JIEKTPOCBA3H, PEXMM KOTOPHX ONpeZesiieTCs 33KOHOM ® 223 ot 6 arrycra 1990 roaxa.

1.5 Opram Xax rapadT KOHKYPDEHIIAH ® PHHOYHHX OTHOWE HAX

B messx mpeJOTBPAmeHNs AHTAKOHKYPEHTHOH TPAKTHKH, ompezesieHHOR B ryiase I,
WM ee TMOCJEACTEMH, 3aKOHOM NpeXyCMaTpHBaeTCs CO3ZaHWe HOBOTO OpraHa,
Ha3BaHHOro B pa3fesne 10 "Opran mo ofecrnedeHmMid KOHKYPEHIIAM ¥ PBHIHOTHHX
oTHOmeHmn". BaxHenmen OCOGEHHOCTDBW BTOro OpraHa SBJSETCA ero He3aBACHMOCTH,
KOTOpas 4YeTKO npenycnarpnsaercx B crarse 19 (2), rae roBOpHTCH, ¥TO "Opran
nonbayercn TMOJIHOM ABTOHOMMEM M HE3aBHCHMOCTHK B OTHONEHMH CBOMX CyRAEHMM H
OUEeHOK"

9roT Opran SBJSETCS KOJUIErMAJbHHM yupexZeHmeM, B COCT2B KOTOPOro BXOAMT
lpexcedaTens m YeTHpe uleHa, HajHavaemme crmxepamm Cenara m [lamaTa AemyTaros.
9TH MATP WIEHOB HA3HAYAKNTCH HA CEMWIETHMHA CPOK, KOTOPHHA He MOxeT OuT
BO306HOBNEH, NpHWuUeM BaxXHENNMMH YCJOBHSAMM A/ TAKOro HAlZHAUEHMS ABJAETCH HX
JIMYHaAs HE3aBMCHMMOCTB, NOAKpeIruisieMass CTPOTMMH HOpMaMy B OTHOMEHHH
HECOOTBETCTBHRA JIAHMMAEMOR [OJIKHOCTH, & TAKXe KOHKpEeTHHEe mpodeCCroHANTBHHE
KauecTBa.

HesaBmcmdocTrs OpraHa nposBASE€TCS M B TOM, €UTO BCe NPRHMMAaeMHe MM MEpHN
10 JOKHK nyﬁnnxosarncx B cmeumaspHoM Gwinerene (pasgen 26), a Takwke B ero
yCTaBHOM O653aHHOCTM €XeroJHO NpeACTAaBASTDH AOKJIax IlpeMbep-MAHHCTIPY., KOTOpH#H
nepefaeT ero Ha pacCMOTpeHme napinaMeHTa (paszen 23). Crmmican obomx 3»THX
Tpe6oBaHmMi 3aK/moduaeTcs B TOM, WYTO6M AaTr BO3MOXHOCTD NPABHTEJNBCTBY, NapJaMeHTy
n obmecTBeHHOCTRM OueHMBarp paboTy Opraxa.

llesTeNPHOCTD CJAYX6 m moApasdesieHmi OpraHa KOHKTPOJMPYWTCH FeHepanbHHM
cexperapeM, HAaJIHAYaAEeMBM Mnnucrpon TPOMBIIEHHOCTH II0 TPeJIOXEeHHH npeaceuarenﬂ
Oprana. OpraH mMeeT TakKxe CBOH co6CTBEHHNM mMTAT COTPYAHMKOB, KOTOPHE IO
ycTaBy He MOxeT nmpeBmmars 50 uenoBex.
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Opran SBASETCH AAMMHMCTPATHBHHM y4YpeXZeHmeM, He HaJeJeHHmM Co6CTBeHHOM
wpucARKueRn. OH mMeeT BCE XapaKTEPHMCTRMKM MHCTHTYTa ''HE3aBMCHMOrO
aAMMHHCTPATBHOI'O OpPraHa', aHAJIOTHYHOI'0O HEe3aBHCHMHM YYPEeXZAEeHHsM BO $paHumm R
cTpanax CeBepHOR AMEPHMKM, KOTODNA HeAaBHO O/ 3aMMCTBOBAH M MTAJBSHCKOMN
NMPaBOBOM CHCTEMOR.

B COOTBETCTBMEM €O cTaTrsMm 24 m 113 mranssuHckoR KOHCTHTyuUMH pemeH:MA
Oprana HOHTPOJHMPYNWTCH cyZamm. B paszesne 33 3aKoHa npeXyCMaTpmBaeTrcs, YTO
pemenne 06 o6xanoBamym moboR AAMMHMCTDATHMBHOR Meph OpraHa AOJXHO TPHHAMATBCS
PersoHa bHNM AJMMHACTPATHBHWM CyZAOM., Bce wacTHHe HCKH 06 OTMEHE NPHHSTHE
pemermn m Bo3Memenmm ymep6a, a Takxe xXOAaTanCTBa O 33AEWCTBOBAHMM 3KCTPEHHHNX
poueAyp OTHOCHTCH K WPHACAMKLUAHA KOMIETEHTHOrO aneJIISUMOHHOrO CyAa.

1.6 DHommomoums Oprana B OTHOWNEHEEM CroBOPOB, 3JA0yHoTpebGAeHAS IOCIOACTBYOmHM
DONMOXEHEEM M CJTASHER

OPI'BH HaJZeJIeH Pal3JINYHbBIMHA NTOJHOMOYMSAMM B OTHOMNEHNH CroBOpPOB H
3a0ymoTpebaeHnss rOCIHOACTBYOMMAM NOJOXEHMEM, K KOTODHM NPHMEHSKNTCH OJHM M Te Xe
TpeAyCMOTPEHHHE B 3aKOHe mpoueAypn (paszesm 12-15), = C/MSHAN, peryJupyeMbX
pasznenamm 16-19,

YTo xacaeTcs ero mpaBa Ha TPOBEZAEeHMe pacCJelOBaHMM, HEO6XOoAMMO CAEJNaTh
crenywmee BCTYNMTENBHOE 3aMEUaHMe: pacCle[OBaHMs He MOCYT HOCHTPh ofmmn
HeBHOOPDOUHNI XapaKTep, a AOJKHN NPOBOAMTBHCH JMmb B TEeX CJAyYasx, Korzaa ecTs
OCHOBAHMN NpPEeANCJaraTh HapymeHWe 3aKoHa. 06 »ToOM roBopmTCs B pasAenax. 14
® 16, Kacawmmxcs COOTBETCTEEHHO "CJAyYaeB NpPEe3KMHPYEMOrO HapymeHWs pa3ZeJyioB 2 ¢
3" m coaMaHuB, KOTOpHe 'nMO BCeR BUAMMOCTH, MAOJ/KHH OHTPH 3ampemeHH Ha OCHOBAaHHMM
paszaena 6". Bro corsmacyerca co crarser 6 IocranoBrnenms 4064/89 E3C, B xoTOpOM
OrOBapHBAaETCH, YTO PAaCCJeA0OBAaHMA ZLOJOKHH NPOBOAMTBHCS JIMDD IIPM HAJIHAYNM CEPpbe3IHbX
COMHEHMH B OTHONEHWM COBMECTMMOCTR LeJie CiMAHMA n O6mero pHHKA.

YcTraHOBJIEeHHAs B 3TOM 3aKOHEe aIMMHHCTPATHEHAS IpouUeAypa mpeanoJjaraeT TaKxe
TpMMEHEHNe MOJIOXEeHMM 3aKoHa N 241/1990, B xoTopoM ompedenawTcs ofmue HMOJOXEHHS
aMMHUCTPATHBHOR mpouexypn. Takmd o6pa3oM, 3TOT BTODOM 3aKOH NMPMMEHNETCH KO
BCEM BONMPOCaM, He NOANaJanmyM NMoA AeRcTBHe 3aKoHa 287.

lpoueaypa npoBeAeHms paccJefOBaHMi, KOTODOW JOJDReH cJaedoBarb OpradH mpH
OCymeCTBJEHMH CBOMX INOJHOMOUNM, 3aKpeIIseTcs COr'JacHO paszesny 10(5) B
MpaBWwIax, yTBepkAaeMwx YxaloM [lpe3mAeHTa; LeJb BTOM NMPOUEAYPH 3aK/0O4YaeTCs B
TOM, 4uTO6H caesars obmeAoCcTymHOR MHPOPMAIMO O NPHHMMAEMHX PEMEeHMAX M MNX
060CHOBaHMM, a TaKXe AaTh BO3MOXHOCTD CTOPOHAM NPHHATH ydacTHe B obcyxaeHmsax,
O KOTOPHX ZOJDKEH COCTABJSATBCH OTHUET. I[IOCKOJBKY 3TH NpaBmja AO CHAX NOp He
n3zaHn, Oprad BpeMeHHO CJeAyeT NOMOXEeHWSM 3aKOHOB 241 m 287, NPHHATHX B
1990 rony.

1.7 Dpeaem mommomoumix Oprama

Ecmm peur maeT o PMHAHCOBHMX ydpexZeHmMsxXx #m 6aHKax, a TaKxe
TesepaZrOBemMATe/IbHHX WM M3AATENBCKAX KOMIIAHMAX, NpaBoM Ha obecmeuenne
cobmoaenns cTaTel, KaCawmMXCS CroBOPOB, 3J0ynoTrpebseHms I0CHOACTBYOINM
MONOXEHNEM M CJMSHMM M NOTJIOMEHMH NOJAB3YKWTCS COOTBETCTEBYNmHE KOHTDOJIbHbIE
oprann: bBauwxk Hraymmm m opradm, CHeUMaJpbHO 3aHMMAKNMUECH M3JATEJBCKAMA H
TeJlepaZMOBemaTeIPHEME KOMIaHMAMM. OZHAKO AO IPMHATAN KakMx-/mbo Mep B LeNax
3amMTH KOHKYPEHUMM OHM JOJ/DKHN NPOKOHCYJABTHpoBaTrncs c Opraxod. B 3TOM Ciayuae
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JeMcTBYeT TpaBmio ''MOJYaHMe O3HadaeTr corJjacme': ecsx Opran He TpPeACTABAT
CBOEro OTBEeTa B TeYeHMe TPMAUATH AHENM C MOMEHTa MOoZauM 3ampoca, KOHTPOJIbHBM
OpraH MOXeT IPWHMMaTh CBOR MEpH.

PaszesoM 20(5) npeAycMaTpmBaeTcs HHas npoueaypa B3aMMOOTHOmMEHAMH MEXAY
OpranoM m BanxoM HTamam, NOCKOJBKY B HeH OroBapMBaeTCH BO3MOXHOCTD
OrpaHMYEHHOr0 HMIBATAX M3 3anpeTa, YCTAHOBJAEHHOrO B paiZerne 2, B HHTepecax
obecrneuenns CTabRABHOCTH AEHEXHO-KPEAMTHOR CHCTEMB C y4YeTOM KpHTEepmeB,
maMoxeHHnx B paszdene 4(1). B sroM crayvae Bamk Hraymm MOXeT AaTp CBOKX CAMKIO
¢ corsnacma Opraka, KOTODHR JOJEEH ONDPEAEJATDH, HAHOCHAT JIM NaHHHA BHA TPaKTHKHA
ymep6 KOHKYypEHUMH RN HeT.

Koraa peur mAeT O AESTEJBPHOCTH CTPAXOBHX xomMmaHmi, OpraH ZOJIKEH
obecneumTs TMpMMEHEHMe 33KOHA, 3aCJYNAB MHEHME KOHTPOJepa WacTHHX CTPaxXOBRX
xommauwia (MCBAIL) .

lIpn mobux obcrosTenrcrBax OpraH MOXeT yBEAOMHTD Bank Hrammm m Opra mo
M3JAaTENBCKMM M PAAMOBEMATEJsbHHM KOMIIAHMSM O CJHyYasfX HApyWeHHd pa3zesoB 2 n3
(croBopn m 3J0ynoTpebyieHMs IOCHOACTBYIONIM TOJIOXEeHKEM) .

CnrenyeT TaKxXe OTMETHTDb, UTO KOHTPOJ® 32 M34aTEeNbCKOR AESTEJNBHOCTBO H
TenepaAnoBemMaHNeM SABIAETCS ocoboit o6sacTeo, UYTO rJaBHMM o6pa3oM CBA3aHO CO
crarvest 21 mranbsuckoir KoHCTATymH, rapaHTumpywmen cBoboXy mHpopMaLMK. B sToM
CAydYae DKOHOMMUYECKHMM ACHEeKT 3amWTH KOHKYPEeHLWHM, XOTH OH, BO3IMOXHO, "
NPRCYTCTBYeT, npno6peraeT HECKOJIPKO HMHOEe 3HadeHme.

1.8 Iomaomowmas Oprama Ha IpoBeAeHEE KOHCyABbTamEE B BHICHeHAe (axKTOB

MoMIMO AMPEKTMBHHX TOJHOMOWUMI, NPEANOJArawmux BHICHEHWe (akToB u
BO3IMOXHOCTD HAJIOREHMS CaHKuMHA, Oprad HaZesJieH TaKke ABYMA APYTHMH BakHbMM
¢yHKUMAMM: HANPABAATH yBeJOMIEHMs W BHOCHTP TPEAJIOREHHS, a TAaKKe OKa3nBarhb
KOHCY/IBTALMOHHNE yCAyrm. O6e »3Th ¢yHKuMm npro6peTawT BaxHOE 3HAdeHne B 6onee
IMPOKOM KOHTEKCTE 3amMTH KOHKYPEHLMH, KOTODHM WPeANoJaraeT He TOJPKO KOHTPOJE
33 AHTHMKOHKYDEHTHOM MDaKTMKOW KOMIIAaHWi, HO M MCIpaBJeHue nepern60B, CBS3aHHHNX
C A/MMHMCTPATHBHMMF M HOPMAaTHMBHHMA OrPAHM4YEHMSAMH, H ONpeJeseHme BCeX TEX Mep.
Heo6XOMMMMX N8 obecrmeveHms HOPMAJAPHOrO (QYHKUMOHMPOBAHMSK DHHKa. B 9TOM CBS3M
3aKOH SBJSETCH OYeHDd AAJBHOBMAHMM, NOCKOJBKY OH No3Bosser Oprady BHIIOJHSATD
CBOM KOHCYJBTALMOHHHE (QyHKIMM B co6MpaTd PakTHUEeCKHe AOKalaTespCTBa HE TOJPBKO
Zss BHHECEHMS pemeHMi MO KOHKDETHmM ZAejaM, HO W B CBA3m C mpobaemamm obmero
XapaKTepa, OCHOBHBAsCh Ha CBOWMX 3HAHMAX M ONINTE.

llpaBo Ha yBeZOMJIEHHME U BHECEHmMe MpeIOXeHMN TpeXyCMaTpHBaeTCd B
pazzene 21, B KOTOpOM rOBOPATCH ciaeAywmee: "Opran yCTaHaBJRBaeT oco6o BaxHne
CJHydad, KOrAa IOJIOXeHMS 33KOHA, IOA33aKOHHHNX 3KTOB HMJIH obmrx aAMPHNACTPAaTHBHMX
HODM MCKaXaWT KOHKYPEeHIMO WIX NPensTCTBYWT HOPMATBHOMY (YyHKIMOHMPOBAHWIO PHHKA,
ec/aE ®TO He ONpaBAaHO HEO6XOAMMOCTBK 3amMTH obmmx mHTEepecoB".

BussBHE 3TH cJgydan, Oprad CoOOTBETCTBYRIMM obpajoM yBeAOMISET NApJaMEeHT,
llpeMbep-MMHUCTPa, MHHMCTPOB KOMIETEHTHHX MMHUCTEPCTB M BCe JamHTepeCOBaHHNE
OpraHm MecTHOM BipacT#. Kpome Toro, OprasH MOXeT YKa3HBaTD Jmobnie MepH, KOTOpHEe
HeobXoAvMM [N YCTPAHEHMS MM NpeAOTBpameHms MOAOGHHX aHOMasMH, M €My
NpefoCTaBASeTCS BaxXHOe NMPaBO My6JMKOBaTh CBOM 3aMeYaHms ¥ Npe/IoXeHM:.
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CnenyeT Takke OTMETHTB, 4YTO, XOTH B 33aKOHE M IOBOPHTCH O ''mpaBe yKa3HWBATD
Heobxomme Mepn', GAKTHYECKH OHO CBOAMTCSH JMMP K IPaBy BHOCHTD NPEAIOXEHHS,
nmockoJAbKy Opran mo cobcTBeHHOR mHmmarmBe ofpamaeT BHMMaHme COOTBETCTByHOmero
YYpPEXJEHHA Ha XEJIATEJDbHOCTD NPHHATHSA TEX RN HMHHX Mep.

C Apyrom CTOpPOHN, 5TO IPaBO NEBJSETCH COCTABHOM YACTBK APYyroro »Tana
mpoueAypH. B TakoM Ciydae KOMIIETEHTHOE yupexZeHme ofpamaeTcs K APyTroMy
yupexAeHm0 ¢ Npoch60R BHCKA3aTh CBOE MHEHWE.,

To ®e caMoe KacaeTcs ® pas3Ziesa 24, B KOTOPOM NPEeAYCMRTPHBAETCH, H€UTO B
TedyeHme 18 MecsleB C MOMEHTa cBoero co3zaums Opran JoJXeH IPeACTaBHTD ’
lpeMpep-MMHNCTPY ZAOKJAAZA O MEpPax, KOTOpHEe HeOGXOAMMH B LEJSX NpuBeJAeHMs B
COOTBETCTBRE C TPHHIMINAMA KOHKYPEHIMH BCEX 3aKOHOZATEJBHEHX aKTOB, Kacawommxcs
OTKPHTHX TOPrOB, AepXaTeJieR NPREBAIETMPOBAHHHNX NPAaB M KOMMEPYECKMX KOMITaHmi
ceTm pacnpezesneHms. Hmbm cinoBaMm, OpradH, BHABRB NMPHUYMHHN HapPYWNEeHAS NPHHLMIOB
KOHKYPEHUNK, AOJIXKEH HEeNnOoCpeACTBEHHO NPpWIAaraTh MepH ZAnd PpaumOHaJM3aunM
PYHKUMOHMPOBAHNS DTHX CEKTOPOB.

Ouers Gospmas ZAONAS HALMOHANBHOI'O NMPOAYKTa MTaysmm co3ZJaeTcs B mponecce
BHIIOMHEHNWS KOHTDAKTOB, 3AaKJNYEHHNX B XOJe NyOJMUHNX TOProB, B KOMMEpUYeCKOM
CHCTEeMe pacmpeZleIeHHsi, a TaKke NPEeANPHATHAME, SBASKHOMMHACS AepPXATEJIAMH
OPUEMJIECAPOBAHHHX NpaB. B HEKOTOPHX ceKTopax CoobmecTBO yxe NpeUIOKMIO BaxHHE
MEpPH B lLEJSAX PacCOMpeHMs KOHKypeHuMM B paMkax O6mero pumka. OueBHZHO, 4TO
dyHKUMS, KOTOpO#t paszen 24 mazenser Oprad, SBASETCH OCOGEHHO [EJMKAaTHOM M
BaXHOM .

KOHCY/NBTALUMOHHNE IOJHOMOUYMS NPEeAyCMATDPHBAWTCH pa3AesnoM 22, KOTOPHH
no3Boaser OpraHy BHCKa3HBAaTh CBOE€ MHEHME O 3aKOHOZATEJBHHX MM IT0A3 aKOHHBX
akTax, a Takxe mpobseMax, CBA3aHHWX C KOHKYDEHIMEN M (yHKUMOHWPOBaHMEM DHHKA,
B TeX CJy4YasxXx, KOrJa OH COUYTEeT 3TO HeobGXOoAMMHM, MM NPH HaJIAYAK
COOTBETCTBYyWmER NMPOCBO6N CO CTOPOHM 3aMHTEPECOBAHHHX I'OCYZAApPCTBEHHBIX yupexAeHnn
WIK TIPaBHTEJIbCTBEHHHX JemapTaMeHTOB. I[IpeMpep-MIHHCTP TaKXe MOXET NPeIOXATDH
Oprany BHCKa3aTp CBOE MHEHHE B OTHOWNEHMH 33KOHOZAATEJIbHHX MJIM NOA3aKOHHHX
AKTOB, TIpSAMhM CJIEACTBREM KOTOPHX SABJISETCH:

- BBeZIeHNEe KOJMUYEeCTBeHHNX orpa:-mqex-mﬁ Ha OCymecCTBJEHMEe TOM WIH HMHOM
AEATENPHOCTR HJM LQOCTYII Ha PHHOK;

- nTpeAOCTAaBJEHAE MCKJ/IOYATEJBHHNX NPAaB B onmpeZeseHHHX cdepax;

- Jarkpemsierme O6meM ITPAKTHMKA LEHOOOpA3OBAHMA MM YCJAOBHI ITPOAAXM.

Bce 3TO sBaseTcs Jsmmp NpaBoM, a He obs3amHoCcTh. OxmHako Opran MOxeT
BHCKA3NBaTh CBOE MHEHHME M B TEX CJIyJYasx, KOrja OH COUTeT 3TO YMEeCTHmM. J3ZecChk
Tpebyercs eme pa3 OTMETHTDH, uTo Oprad NMPH3BaH RrpaTs OYEHd BAXHyKW POJb B Jene
3amMTH KOHKYPEHLINH,

1.9 Hexoropue mpobiseMn TONKOBAaHES, CBS33aHHNE C OPAMEHEHEEM AAHHOI'O 3aKOHA

CaMnie TOHKHME M CJIOXHHE BONPOCH, CBS3aHHHE C IPAMEHEHMEeM 3aKOHa 287/90,

BO3HMKAKT B XOAE€ TOJKOBAHMS MOJOXEHMH, Kacawmmxcs 3J0ymoTpebneHms
roCHOACTBYKMMM INOJOXREHHMEM, CJMAHMNA M CrOBOPOB.
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Hcmonp30BaHMe B 3aKOHe O6mMMX M a6CTPAKTHHX KATErOpMH, NO-BRAMMOMY,
06BACHAETCS TeM, WYTO UpEe3MEepHO XeCTKHe WM NMoAPOOHHE TNOJOXREeHMs, perympywmme
KOHKYPEHIW, MOTYT OYeH» 6HCTPO YCTapeTs, NOCKOJBKY 9Ta cpepa ABISETCH OWEHD
IMHaMMuHOM ® 6HMCTpopasBmBawmedcs. TeM He MeHee Heo6xoAMMO AOCTATOYHO YETKO M
SICHO ONpeZe/MTb KOMIJIEKC KPATEpPMeB /s BHSBJCHMS WM AHAMM3A TaKAX cnryaunn.
KOTOpHE MOryT IPensTCTBOBATH CBOGOZMON KOHKYDEeHIHMH, MMEHHO HO ®TOM NpHUYMHE B
nocrenHeM noZpasdese padfesa l, NMOCBAMEHHOM TOJKOBAHMO NoNOKeHnr rjaaBn I
3axoHa, ZAeTCS OTCHJIKA K NPMHLUANAM aHaJOrAYHOR cmcTemn CoobmecTsa (m XKOCBEHHHM
06pa’oM K COOTBETCTBy®OmER cyaebHOR MpaKTHKe).

1.10 PuHOWHOE BAESHEE H 3JOyNOoTpeGaeHme roCOOACTBYNIM HOJOXEeHEEeM

KoHuemms PHHOWHOTO BJMSHAA BaXHA A NPAMEHEHHS MOJIOXEeHmH, KaCaomuXCs
anoynoTpebieHns TOCHOACTBYNIIMM MOJIOXEHHEM R comsumm. B camoM obmem cmmcie
PHHOUYHOE BJMSHME O3HAWaeT CMOCOGHOCTP KOMIAHMK (QYHKUMOHWPOBATH HEJIABMCHMO OT
ApyTMX KOMIAHWHA Ha MPOTAXEHMM AOBOJBHO JNMTEJIBHOrO Neproja BpeMEeHM, HampwMep,
ycTanaB/mBas Gosee BHCOKME LEHH Ha CBOX NPOAYKUMNO TO CPABHEHMH C KOHKypPEHTAMH,
He omacasCh NIpm 5TOM GHCTPOro M 3IHAUMTENBHOIO COKpAmMEHHS CBOen ZOoJX Ha PHHKE.

Taxoe NOJIOXEHMEe B OTJMYME OT MOHONOJMHM FUIM KBAa3MMOHONOJMM HE O3HadaerT
MOJHOrO OTCYTCTBMS KOHKYyDEHIMHM, OZHAKO OHO TMO3BOJAET KOMIIAHMM, KOTOpas B
COCTOSHMM COXPaHATb MOHONOJDBHOE TOJIOXEHWME, eCAM M He OKa3WBaTk CHJBHOIO
BO3AEHCTEAS Ha KOHKYDEHTHY® NPAKTHKy, TO yXe, IO KpahHei Mepe, OCTaBarhCA
HEeMoAOTYETHOM BO MHOTMX caydasx (Hoffmann La Roche, case 39)).

9TH ompeAesIeHMR OCTABJAKNT OTKPHTHMM MHOrME BONPOCH, KOTOpPHE Heob6xoaMmMO
pemmrTy AAs TOro, uTobn ybeamTscs B QakKTHIECKOM CymeCTBOBAHMH roCmoACTBYHOIEr O
NOJIOXEHMS Ha pHHKe. I[IOCKOJBKY TaKoe NOJIOXeHMe HEBOIMOXHO COXPAaHATP B yCJIOBHAX
TEOpEeTHYECKM COBEDNEHHONM KOHKypPeHUmM, ybeAWT»CH B ero CymeCTBORAHMM MOXHO JImb
KOCBEHHO, MYTEM aHa/In3a AaHHWX, (akTOB M 06CTOSTENBCTB, KOTOpHE B KaxXAOM
KOHKDETHOM CJiyyae JAanT AOCTATOUYHHNE OCHOBAaHMSA ANS TOro, urobn caesaTs
OmpaBaHHOE H o6pexTHBHOE npennonoxeune 06 ofbmen ''3amMmMEeHHOCTR' KOMIIaHMM OT
AEeMCTBAS TEX OrpAHWYEHM M YCJOBMH, KOTOPHEe OONWHO SBAAKNTCH CAEACTBAeM BRAMMOR
5(PeKTHBHON KOHKYPEHLIAH.

MMeHHO B»THM mOAXOZOM pyKoBozacTByercs Kommccms E3C m EBpPONENCKHA CYA,
npmvenss mpaBo CoobmecTBa. B mepByw ouepend, BO BHHMAaHME IPHUHIMAETCH TaKoH
$aKkTOp, KaK ZONA pHHKA. OJHAKO XOPOmMO M3IBECTHO, WTO, XOTA ZOJIA pHHKA M
SBJASETCH HEOOXOAMMHM ITPMIHAKOM rocnoncrsywmero NONOXEHHASI, OAMH BTOT xpnrepna
He BCerza NMO3BOJAET AATb OAHOJIHAYHHM OTBET. J[EHCTBRTEJIBHO, COOTBETCTBYOMIH
PHHOK JAOJNEEH GHTP ONpeZdeseH C TOUKHA 3JPeHWMs BCEX peajm3yeMmux Ha HeM TOBAapoB M
yCayr, KOTOpHE 3HAWWMTENbHO Pa3JMYanTCs MO CBOEro KaweCTBY M XapaKkTepRCTHKaM M
B OTHOMEHMM KOTOPHX MOXHO AOCTATOYHO O6OCHOBAHHO NPEANOJIOXATD cymecrsosanne
5bPeKTHBHOR B3aWMHON KOHKYPEHUMH C TOYKH 3PeHMs MAX mepexpeCTHOR LIeHOBOR
3JACTHYHOCTH, & TAaKXe C y4eTOM BCeX KOHKPETHHNX TepPHTOPHAaJbHHX ocobeHHOCTER.

Jlis TOro 9YTo6H yCTAHOBHTb (PAKT CymEeCTBOBAaHMS I'OCHOACTBYKWMErO NOJOXEHM:,
TOMMMO ZONM PHHKA CJeZyeT Y4YHMTHBATP M ApyrHe BaXHHE KPHATEpHH. Paspen 6(1),
jampemanmui CIANSHAS, BeAymNe K INOSBJEHMO WIH YKPEeIJIeHFo rocnoAcTByKOmero
MONIOXEeHAs Ha HALMOHAJIBHOM pHHKe, Tpebyer or Oprana mprHmMMarp BO BHAMAHNE
BO3MOXHOCTBH BH6Opa TNOCTABmMMKOB B morpeburesen (6e3ycgoBHO, C YHUeTOM Kak
HAIMOHANBHHX, TAK M 3apybDexHHX TOBapoB), @ TaKke CymeCTBOBaHMe CTparernyeCKax
6apbepoB Ans AocTyma Ha puHOK. CorsacHo pasaeny 3 m Cc yueToM BCE€X 3THX
KpHTEepres rocnoncraymmee NMOJIOXeHNMEe MOXET CYmMeCTBOBaTh M B paMKax MEHee KPYIHHX
PaliOHOB HAIMOHAJBPHOM TEPPMTODHMM, KOTOpPHE, TeM He MeHee, BAaXHH C TOYKH 3peHus
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emMxocT# (2a6COMOTHON MM OTHOCHTENBHOM) MECTHOI'O DHNHKa COOTBETCTEYNNMX TOBAapoOB,
a Takke CYmMeCTBOBAaHMS OCOOHX KOHKYPEHTHNMX YCJOBHHM, OTJMYANMMX MECTHHH PHHOK OT
PHHKOB NPRJIEra0MMX PaRoOHOB. OZHAKO Aaxe B3THX NPEAYCMOTPEHHHNX B 3aKOHEe
KPATEpHEB HEeAOCTAaTOWHO AJAS TOr'0, YTO6H O6BEKTHBHO YCTAHOBRTH (akT
3noymoTpebJeHAs TOCNOACTBYNNMM NOJOXEHMeM. B »TOM CBA3M CJAeAyeT IOMHMTL, UYTO
pasZenoM 3 3ampemaeTcs He rOCHOACTEYWmEe NICJOXeHMEe KaK TakoBoe, 2
3jnoynmoTpebreHne KOMITaHWMeR, 3aHMMAWmed rOCHOACTBEYWHEE NOJIOXSHME Ha pPHHKE, CBOMM
BJIMSHHEM.

Taxkoe 3JaoynoTpebseHMe rsaBHaM O6pa30M 33KJNYAETCH B TOM, UTO KOMIIAHHMS
OKa3HBAET BJMAHME HA PHHOK, C TeM YTOON ZOOHTBCH TaKMX SKOHOMAYECKHX
NperMymecTB, KOTOpHE B NMPOTHBHOM Ciaywae 6bum 6n HeBO3MOXHN. C 3TOM TOUKH
3peHMS HEe3aKOHHHM SBJINETCH He TOJBKO 3J0oynorpebieHme BJMAHMEM, HO WM NOPAHATHE
Mep, KOTOpHMEe, XOTH OHM caMm mo cebe M He JampemeHN 3aKOHOM, TEM He MeHee BeXAyT
K OrpaHMYeHVM KOHKYDEHLMM HMMEHHO B CRUIY TOro, 4YTO KOMIIAHMS yXe 3aHMMaeT
rocnoACTByXmee NMOJOXEHME Ha pHHKE. MMEHHO 2TO NPOMCEOAMT B CJydae OTKa3a Co
CTOPOHHN KOMITAaHMM, KOTOPNH B OONYHNX YCJOBHSX SBASETCS BIOJHE AOIYCTHMMM,
npoAaBaTh CBOK NPOAYKLMO, €CJM TAKOH OTKa3 B CMIy COCHOACTBYKNMELrO IOJOXEHMS
KOMITaHMM YCTPaHSeT IMOTEeHUWaJBHOr'O KJIMEHTa C PHHKAa WIM OrPaHMYMBaeT €ro AOCTYy.
Ha PHHOK HJIM K MCTOYHMKaM cbura B ymep6 morpebmrensM (cM. Zoja, judgment of
6.3.74, and United Brands, judgment of 14.2.78).

1.10 CroBopn, OrpaHERYEBanmEe CBO60AY KOHKYpEHImEH

B 3akore 287/90 mcmonr3ayeTcs O4YEHB NMMNPOKOE IOHATHE CroBopa.
B paszene 2(1) moa croBopoM moHmMaeTcs Jmobas MONMNTKA OTAEJBHHX KOMITAHMM JHE0
HanpaMy®w, Jm60 B paMKax CO3AAHHWX MMM ACCONMAUMH MIM KOHCOPLUMYMOE PEryJIMpOBAaTh
CBOK INpPakKTHKy nyTeM AOGPOBOJABHOrO OrpaHMuYeHHMs CBOGOAN AEHCTBHN Ha DHHKE,
HE3aBUCHMMO OT (QOPMAJIBPHHX OCOBEHHOCTEH M WPHAMYECKOrO XapaKTepa NPMHATHX
o6sa3aTensCcTB. '

MonoxeHnss 3aKOHa, NO BCER BRAMMOCTH, HE PACHPOCTPAHAKNTCHA Ha CroBOPH MeXIy
KOMITaHMAMK, BXOASMMUMH B OAHY IpPYTIITy, NOCKOJBKY OH pa3pafaTHBaiCi Ha OCHOEe
TAKOM KOHUENUMM NPeANpHATHS, KOTOPYKW HEOAHOKPATHO HoALepxmBasn EBponenckmmn
cya. CorsiacHo 3TOR KOHuenumm [pynma pacCMaTPMBAEeTCA KaK EAMHNN SKOHOMMYECKAM
Cy6BeKT, B paMKax KOTOPOro AOUEpPHME KOMIIAHMM, SBJSOMMECS OTAE/IbHHMA
KPUAMYECKMMIA JAUAMK, He o6JaZa0T peasbHhM NPABOM ONMpeZeJssaTh XapaKTep CBOEro
TIOBE/IEHNST HA DHHKE, TOCKOJBKY OHM ZOJIKHN CJeZOBATb MPEANMCAHMAM MATEpPHHCKOM
kommanmm (cM. Beguelin , judgment of 25.11.71, Continental Can and Centrofarm,
judgment 31.10.74). Paszenom 2(2) 3anpemawTcs CroOBOPH, "UEJBH MIN PE3YJAbTATOM
KOTOPHX SBJSETCH NpeAOTBpAalleHHe, OrDAHMYCHNME MM CEepbe3HOe MCKAaXeHHme
KOHKYPEHLMM Ha BHyTDEHHEM DHHKE WIM B paMKax ero 3HAuMTeNBHOR wacTH". Takas
CCHJIKA Ha IeJb MM NOCAEACTBHS CrOBOpPa CBHAETEJBCTEYET O TOM, UTO 3aNpeT MOXeT
PacCnpoOCTPaHATHCH HAa Jm60e COrJIameHre MM ero NOJIOXeHMe, KOTOpHEe OrPaHMYHBAKNT
KOHKYPEHURI, HEe3aBACHMO OT TOro, SBASKTCH JM NOAOOHHE OrpPaHMYEHMS WA
TMPeNnsSTCTBRS LEJBH WIA PE3yJbTATOM COrJameHms. JeHCTBHTEJIBHO, 3TH 3JIEMEHTH
MOTYT CJyXMTH OCHOBAHMEM ZJIS 3ampeTa KaK Mo OTAEeJBHOCTH, TaK M B CBoen
COBOKYTTHOCTH.,

B TO ®e BpeMs CymecCTBYWT OrpaHMYEHMS Ha BBeJeHMe 3amnpeTa, NOCKOJADbKY A1d
ero obocHoBaums Heo6xXoAMMO, WTO6H WPENATCTBHAA NS KOHKYPEHUME ObnUmi AOCTATOYHO
CEepPPe3HBMM C TOYKM 3PEHMs BCEro pHHKa WM, HHLMM CJAOBaMM, OKa3NBa/M XAOCTATOYHO
CHJIBHOE BJIMSHME Ha ero (QyHKIMOHMPOBAHUE.
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KpoMe TOro, B CBoeM pemenmm OT 12 cenrsbps 1986 roza Kommccms E3C
yxaszana, §TO NOJIOXEHMA cTaTsy 85 PMMCKOro AOroBOpa NPMMEHMMMN JIAMB K '‘croBopaM,
OKa3HBaRIMM 3aMeTHOe BO3ZAeNCTBHME Ha PHHOUHYKX KOHBWHKTIYPY', M TeM caMbM
MCK/OUANIA W3 AeHCTBMA 3JampeTa, CYATAs HX HeCymeCTBEeHHHMH, ne/m psaf CCOBOPOB,
He OTBEeYaNITX MAHMMAJBHHM TpeGOBaHMAM, KOTOPHE KacCawTCs ZOJI NpOAYKUMH,
SBasOmencs o6BEKTOM Croeopa, Ha puHke (He 6Gosee 5%) m pasMepa y4aCTBYWNIMX B
croBope kommammi (o6opor He cBume 200 mmm. 3KD).

B TO e BpeMs 3TO He O3HAdYaeT, WTO CroBOPH, OTBEYaWmme YKa3aHHHM
KpUTepHsM, BCerga mMOANexaT 3ampeTy. KoMmccms YeTKO yKajasna, Wro UpR HEeKOTOPHX
06CTOSTENBCTEAX 3AK/MONEHHNEe MEeXAy KOMIIAHMSMM COTrJIANIEHAS, KOTOpHE (QOpMAIBHO
nmoAnazawT noZ AeACTBHEe 3ampeTra, MOryT, TeM He MeHee, OKa3nNBaThk Joamb
HeCymeCTBeHHOE BJMSHAE Ha TOProBJ0 MexXAy I'OCyAapCTBaMm-wieHaMI A
KOHKYPEHIMI, B CBH3R C 4YeM Ha HWX He DACNPOCTPaHSKWTCH NOJOREHMA CTATHH 85 (1).

Moxxo He 63 OCHOBAHMS NPEANOJOXATH, 4YTO MMEHHO KadYeCTBEHHHEe NnapaMeTpH
TO3BOAAKT He TPWMEHSTHh MPeAyCMOTDEHHHWM B pa3fiese 2 3ampeT B TeX ciaydaax, Xxoriaa
eIMHCTBEHHOM LEJbH COrJIAMEHMA MexAy COTPYAHMYANMINMM KOMITAHHAMH SBJASETCH
NOBNIEeHNEe SM)GKTKBHOCTK ¥ panrOHaJM3 alnsd X JesiTeJIBHOCTH, U B 3TOM cJiydae
COOTBETCTBYKWMME KOMIAHWM MOTYT CBO60JAHO (QyHKUMOHMPOBATbL M KOHKyPHpOBATbh Ha
PHHKE .

HCK/IOYeHMs M3 3ampeTa, NPeAyCMOTPEHHOrO B CTaTbe 2, KacawTcsd TaKuX
CrOBOpOB WMJ¥ BHJAOB CroBOPOB, KOTOpHE B OTJHMYME OT "HeCymeCTBEeHHHX' CroBOPOB
UM cornamenmit 06 MCKANGYATENBPHOM COTPYAHWSECTBE CJeAoBano 6x pacCMaTpMBaTDh Kak
JanpemeHHNe, NMOCKOJIBKY OHM OrPaHMYMBAaKT CBOGOAY KOHKYypeHIWH. Ha mpakTHkKe B
Takmx CJAydYasx, NPeAyCMOTPEHHWX M DEeryJMpyeMnX pa3ZiesioM 4 33KOHa, MOXeT
norpeboBaTpCs KOHKpeTHOe pa3spemenme Oprasxa.
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CnaBa 2
IESTRIBHOCTh B TEURHME IEPBHX HECKOJIbKMX MECSIEB INBUCTBUS 3AKOHA

2.1 Beeanesme

OTger 0 AesTespHOCTH OpraHa B TEeUYEeHME NEPBHNX HECKOJBKHX MECHNEeB ZeRCTBHAR
3aKOHA MOXHO COCTABATH MO TEeM THNaM (yHKUMHA, KOTOPHMHM OH HaJeJIeH Ha OCHOBaHMM
3TOro 3aKOHAa. Cneayer KOBKPEeTHO BHJEJIATD TaKHAe MepH, KakK KOHTpPOJIP 3a
cmsmmsvm (pasAems 5 m 6), KOHTpoas 3a croBopamm (paszexn 2), BHeceHme
MpeisoXeHmi m 3ampoc Muenmi (paszesn 20), mpeAcTaejemme oTH¥eTOB (paszexn 21) m
OKa3zaHMe KOHCYJIBTAUMOHHNX ycuayr (paszen 22).

B TeueHme NepBHX HECKOJBKAX MecsueB OpraH 3aHAMAJICH BaXHLMNA
OpraHM3aMOHHNMI BONPOCamMM, B YAaCTHOCTH INOMCKOM M o6opyaosanmeM mTab-KBapTHPH
Ans pasMemeHms B HeHM CBOero nepconasa. Oprad NpHCTymRI K pabore 21 HOs6ps
1990 roZa B 3ZaHMHM, NPEAOCTABJIEHHOM MPWHHCTEPCTBOM NPOMHIJIEHHOCTH, a 3aTeM
apeHZoBa/ HHHENHEe IOMEmMEeHHEe, PAaCNOJOXEHHOEe IO aJpecy Bra Kanabpms 48, B Pmme,
Kyaa Opran mepeexan B ¢espane 1991 rozga.

2.2 ChagERS B OOrJAOMEHHES

Cpasy xe mocJe CBOero co3iammsa OpraH B COOTBETCTBMM C TpeboBaHmsM: 3aKOHA
NPHCTYNMI K M3YYEHMo TMOJyueHHnx coobmemmm. K 31 mapra 1991 roaa 6810
npeacTaBneno 74 COO6mEHMs, KACaNMMXCR CJMAHMA. B HEKOTOPHMX coobmemmsx
cozepxanack mMHGOPMAIMS NO HECKOJNBKMM ONEpALMSM.

MaTepMa/m IO CHOMSHMAM M3YydYaJMCh Ha TpeAMeT BaXHOCTH ITHX omepanMi C TOYKH
3peHmMs 3axKoHoZaTenbcTBa CoobmecTBa, C TeM UTO6HM MPEACTABHTE COOTEBETCTBYWIY
unpopmammo Kommccmm E3C (cM. paszen 1(2)). OaHakKO HM OMHO M3 CJIMAHAM He
OKa3asoCh ZOCTATOYHO BAaXHHM C TOUYKM 3peHms tpeboBammm CoobmecrtBa. Uens
aHaym3a coobmeHnuy, Kacawmmxcs pasZesa 16, 3axk/mvanack B TOM, urtobn ybeaurncs,
YTO ONMMCHBAaEMMEe B HMX ONEpPAlMHM CJMSHAS OrPAHMIYMBANT CBOGOAY KOHKypeHumH B
HapymeHmMe 3anpera, NpeAyCMOTDEHHOro B pa3sZesne 6 3axoxa. IIOCKOJMIbBKY HM OZHO M3
C/MSAHMR He ZAaBaJ0 OCHOBAHME NPEANOJIOXMTh CymeCTBOBaHME AHTMKOHKYPEHTHOR
npakTuky, OpraH moKa He CcuYeJ HyXHbhM NPUCTYIHMTb K NMPOBEASHHV paccnenOBaHM#, M B
®TOR CBS3M OH HANpaBMWJI BCe NpeayCMOTpeHHne B paszene 16(4) coobmenns B TedYeHHE
YCTaHOBJIEHHOT'O Neproza.

2.3 Oco6eHHOCTH H3YYEHHNX CARSHAR

Brum mayuenm coobmeHms, Kacamommecs B cbmenm cinoxHocTm 83 cimsSHMA, M3
KOTOpPHX 47 OCYmMEeCTBASJMCDH KOMIIAHMAMM, BXOAAmMMA B OXHY rpymy. NonaBasgomee
YMCNIO CIMSHMR SBASKTCH MexoTpacneBmym: 67 m3 83. OcobeHHO 3TO XapakTepHO And
CAMSHMA, B KOTODHX YYaCTBYKWT KOMIIAHMM K3 pa3JHuHnX rpymm. Ma 47 CoMAHUA,
IPOBEZEeHHNX KOMIAHWAMA OAHOM CDYNIH, JWmb B BOCHMM CJYYafsxX OHM SBALIICD
MeXOTpacCJeBHMM N0 CBOEMY XapaKTepy.

OCHOBHBM O6DBEKTOM COMSHAM SBJARKJNCH KOMIIAQHAX B CJEAYWIHX CEeKTOpax: 6aHkHK
n @HHaHCOBHe IIOCPEeAHMKHK, S3SJICKTPOTEXHHYECKasas M SJIEKTPOHHANA IIPOMBIUIEHHOCTD H
XPMAYeCKass TPOMNIIJIEHHOCTD .
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B mepBy® ouepeas B rsnasa 6pocaeTcs AOCTATOYHO Y3IKHMM OTPACJEBOH OXBAT
onepamrit camaHMsA. C OAHOM CTOPOHH, 50% BCEeX C/MSHMM NPHMXOLATCS Ha TPH
BHIIEYKA3aHHHX CEKTOpa, B TO BpeMs Kak B 14 M3 ocTaBmmxXCH 26 CEKTOPOB NOAOOGHHX
onepawmi He IPOBOAMIOCSH.

B 11 m3 83 pacCMOTPEHHHX CJy4YaeB, H3 KOTODHNX ZAE€BATDP NPHXOANTCH Ha CJANASHAA
KOMIIaHMH M3 PA3JMYHHX CPYNN, COBOKYNHNA HAIMOHANBHbHKM O060POT ywacTByoOmmx
KOMITIaHMA He npeBmman 500 mapa. ymp, a 060pOT NpeANaraBmeRCH K C/ARSHIMO KOMITAHHM
cocraeaan Mexee 50 mapza. smp.

B 3TOH CBR3M aMa/m3 NPEACTABJICHHNX MATEPHAIOE NO3BOJSAET CAENATh DAL
3aMevanrmir, BO-TepPBHX, XOTS Pa3MepPH OTZAEJABHHX YYACTEYWIMX B CJAMSHAR KOMITAHMRA
He NpEeBHmMAaNT YCTAHOBJEHHOI'O NpeAesa, COBOKYNHNHM HAIMOHANBHNK 060pOT IpYymIH,
KyZla BXOZWT MATEPHMHCKAas KOMIIAHWNA, MOXeT OHTP M BHEE NOPOrOBOro ypoBus. Kpome
TOrO, OYEHb YaCTO HOBNE KOPHNOPALMM CO3AANTCH C KOHKPETHOM WEJIBH IOKYIIKH
NoApas’ZieIeHNH KOMNAHMH WMJIA WX AKIMH, M B ®TOM CJaydae HEBO3MOXHO YCTAHOBHTH HX
obSoporT.

2.4 Tpeborammu k ¢opMe coobmeHmm 0 CHARMSHESX

3akxoHoM 287/90 mpeaycMaTpmMBaeTcs O6S3aHHOCTBL 3ab6JaroBpEeMEHHO YBEAOMASTD
Oprar © NpeACTOSmMMX CJMAHMAX, OAHAKO B HEM HMYEro HE TOBOPHTCH O TexX
$opManbHOCTAX, KOTOpHE HeobxXoAMmMO Ipm 3TOM cobiymocTH. HecKON»KO pa3 B 3aKOHe
YEeTKO OrOBapMBAaEeTCs, YTO CoobmeHms Aoy GHTBH COCTABJEHHW B KOHKDETHOR dopme
oTBEYaThs KOHKpeTHmM rpeboBammsm. Tak, B paszene 16(4) mpeaycmarpmeaercs
KOHKpETHas NupoueAypa yBeAOMJIEHHS O CJMAHMAX. KpoMe TOro, ecJm NOJOXEHMS
paszaena 16(7) chopMy/mpoBaThr HECKOJBKO MHuM obpa3oM, To coobmeHns,
HanpaBasemne Oprady, ZAOJIXHN OnTP NMOJMHLMM, TOYHHME M HPaBAHMBLMA.

Taxm4 o6pa3dM, OpraH MOCTAHOBWA, WTO BCs mHbopMaims, HeobxoamMas IS
TIpOBEJASeHAS NPEeABapHTEJPHOTO aKajin3a, AOCJKHA NPeACTaBJATHCH B
CHMCTEMaTH3MPOBAHHOM BMJE, W pEmul NMOACOTOBATH CNEUMANbHMN QOpMyasp Ans obmero
TMONb30BAHNANA, KOTODHM PEKOMEHAYETCS KOMIAHHMAM, XeJalomuM HANPaBMTh yBEZOMJIEHWE O
TpeACcTOoAmeM CJMSHAK,

CaM KOMIAHMM JOJ/IKHN OHNTDL 3aMHTEpECOBaHHM B TOM, YTOOH NpPeACTABUTDb BEpHHE
M YeTKMe cBeAeHMs, ¢ TeM urobn miabexaTr 3aZlepxXeK M KakK MOXHO paH»me u36aBATbHCSH
OT HEONpeAeNeHHOCTH, a TaKke IS TOro, WTOON He AOMyCTHTh MTPAgHHX CaHKLWMHA,
KOTOpHE MOryT 6HTh HAaJIOXeHH Ha HMX B CJyYae HEBHIOJHEHMS O6S3aTenbCTBa O
3abnaroBpeMeHHOM yBezomnewmm (paszesn 19(2)). Kpome Toro, ymmdpmkaums coobmeHmn
NO3EBOJIfeT NMOBHCHTE: 3)PEKTHEHOCTP METOAOB MX NMPOBEPKM M TPAHCIApPEHTHOCTH
omepaumt,

llpn paspa6oTke ¢opMynspa coobmemmit OpraH B3s/J Ha BOODYXEHHE OINT
CoobmecTBa, mcrnons3ys B KauecTBe obpasua PopMy, COAEPRAMYWCS B NPAIOXESHMH K
Nocranoenenmo 4064/89 E3C. C y4YeTOM MCKJIOWHMTEJIBHO HaIMOHANBHOM CPepH
npuMeHeHRuss 3axkoHa 287 obpaseu CoobmecTBa 6w M3MEHEH M 3HAYATEJNPHO YNPOmMEH, a
MO0 Mepe HAKONJIEHMS OMHTa B Hero 6yZyT BHOCHMTBCS BCe HeOoOGxoZmMbie NONMPABKH.
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2.5 CroBopH

K 31 mapra 1991 rosa Ha paccMoTpenme OpraHa NMOCTynwIXN CBeJAEHHS JAMD o
ABYX CroBopax, KOTOpHe 6wm mpe[CTaBJeHH HEeNOoCPeACTBEHHO HE yqacTByXmmMM B HHAX
cTopoHamm. B oZHOM ciydae HTanbsHCKas accoumamms TOProBues HedTempoAYKTaMiA
Nmpu3Bana CBOMX WIEHOB YCTAaHAaBJMBAaTh eAMHOOOpajmne LeHH (o cmeumansHOMY
npelcKypaHTy) Aaxe Ha HedTENPOAYKTH, NOCTaBjseMue B KOJHYECTBE MeHee
2 000 smaTpoB.

Oprax, npeamoJsiaragx HapymeHMe ATANbAHCKOM accoumammen TpeGoBamma pasfena 2
3aKoHa, pemMJM TPHCTYNWTH K paccreAoBanmw. [Uis mosydeHms LOMOMHATEABHOM
MHpOpMAIM OH BH3BaJl 3aMHTEPECOBAHHNE CTOPOHM, 2 Takke Jpyrue aHaJOrHdHNE
accouManmm B NpeACTaBRTEeNeN NpeANpMATHH 3TOR OTPAC/H, C TeM qT06H HMIYUHTB
KOHBBIOHKTYPY PHHKA.

HTanrpRHCKas aCCONMauMs TOProBHEB HepTeNMpOAYKTaMM NpM3HAana, 4TO
pacmpoCcTpaHeHMe NPEeNCKYPaHTa SBASETCH AHTMKOHKYPEHTHOM NPaKTHKOH, H
COOTBeTCTByWmIM 06pa3joM yBeAOMMIa CBOMX WIEHOB O TOM, HTO MpeNCKypaHT SABJAAETCH
HeJeUCTBATE/IPHEM AaXe B CHPABOYHHX LEJSX.

2.6 MaesEms, 3JampamEBaeMHe B COOTBETCTBHM C pa3ZenoM 20, ™ OTHOmMEHHNS C ApPyTrHEMH
yYpexzZe A iMa

YTo KacaeTcs OTHOMEHME C APYTMMHM NPABHTEJbCTBEHHHMMA [ENapTaMeHTaM#, TO B
cooTBeTCTBMM C pasdesnoM 20 3axoHa Oprad noAJepxmBaj perysispHue KOHTAKTH C
KOHTPOJIEpPOM YACTHHX CTPaxXOBHX xovmampmm (MCBAIlI) m BamkoM Hrammm, KOTOpHE
Kacajaucp CJMSHHM C ydHacTmeM 6aHKOB M CTPaxoOBHX KOMITAHFHM .

B Teuenme MepBNX MECTM MECSUeB CBOeH AeATenpHOCTM Opram B COOTBETCTEMM C
paszesom 20(4) mecTs pa3s 3anpocmn MHexme MCBAIl mo BompocaM, KacaommMcs CJMSHAN
CTpPaxOoBHX KOMIAHMH. B CBS3m C 3THMM [eJlaMM Hé BO3HMKJIO HHKAKMX ocobnx
npo6snem, m HCBAIl Takxe He yKazaj Ha cymecTBOBaHMe KaKMX-JM60 AHTHKOHKYPEHTHHX
AerCTBHAM.

OTHomenms ¢ BankoM Hraimm 3aTpar#BawT ZOBOJBHO CJIOXKHME M AEeJMKATHHE
nosoxeHms pasdena 20. B TeueHme 3TOro mneproaa Opran wYeTHpe pala BHCKa3IHBaJa
CBOe MHEHMe NO BOmpocaM MexXOaHKOBCKAX cmaHmr. Hmr B OAHOM M3 DTHX CJy4aesB
OpraH He YCTaHOBRJ CymeCTBOBaHme AHTHMKOHKYDEHTHOMR npaxrnxn ¥ TpeACTAaBHWI CBoOe
3ak/muenne Bawxky Hramm, KOTOPHM COTLJIaCHICS C €ro MHEeHHEeM.

Opran BCTynas B KOHTAaKTH M C ApYrmMH ydYpexJeHmAMH, B TOM qyacyae C
MMHICTEPCTBOM TOProBOro ¢uioTa mo BONPOCY O pPeryJMpOBaHMM IOPTOBHX omepammit m C
CIP B oTHOmeHMM zesa MTajNbAHCKOM acCCOLMALMHM TOProBUeB HePTEmpOAYKTaMA.

Yro Kacaercs oTHomemmi c CoobmecTBoM, Opran HajlHAYMI CBOMX nmpeAcTaBATENEH
B Kommccmo E3C. IpeacraBmTesm OpraHa mpMCyTCTBOBAaJM Takke Ha COBEmMAaHMAAX
KommreTra mo croeopaM m KomMmTeTa N0 CANSHHSM.

2.7 YpeaomneHES H KOHCYABTAIMOHHaAs AeSTEABHOCTD

Paszesm 21 m 22 3axkoHa HaZensoT OpraH NMpaBoM yBeAOMISTD MApJaMeHT M
NPaBATENBCTBO O TaKMX CHTYAUMSX, KOTOpHE NPEensTCTBYOT KOHKypeHLHH, H
BHCKAa3WNBAaTh CBOE MHEHWe B OTHONEHWM 33aKOHOJATEJBHHX M IOA3AKOHHHX AKTOB, a
Takxe npobneM, KaCawWIMXCA KOHKYPDEHIM ¥ PHHKA.
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Opran nonb30BaJICH 3THMHM IIOJHOMOYMSMA B CBA3H C NpMMEHMeM pa3Zena 9
3aKOHa, NO3BOJAKMErO MPOM3IBOAMTL TOBApH WIM YCJYTH, 3amMMaeMbhe MOHONOJMEN MM
roCyZAapCTBEHHOR JMIUEH3WeH, NpM YCJIOBMHA, W§TO OHM NpeAHA3HAdYanTCH AN
co6cTBeHHOro morpebaeHnsi, m60 ANS HMCNONBIOBAHMR MATEPHHCKOM WM AOYEPHIMA
KOMITAHRASMHA .

Ecsm roeoprTp 60osee KOHKDETHO, Ha paccMoTpeHme OpraHa NMOCTYNRJIC TPH ZAena
c mpoc»boR NMOATBEPAMTE HPAaBO Ha NPOM3IBOACTBO MPOAYKLMM s CO6CTBEHHOrO
noTpebseHns NMPMMEHATENBHO K HOPMaM peryJMpOBaHWMS NOPTOBOR AesTEJIPHOCTH,
KOTOPHMHA OGHUYHO 3aKpemngeTcda HWPHAMYECKas MOHONOoJmA. JlaHHWe XAesia KaCaumch
MOrpPy3KM ® pPa3rpy3Km CyZAOB, 6yKCRpoBamms CyZAOB, a Takxe nepepaboTkm m
KOHCEpPBHPOBAaHNS 3aMOPOXEHHOM PHON, WYTO SBJASETCS MOHONOJJMEN MeCTHHX TOPTOBHX
KOMITaHMH,

Bo Bcex Tpex ciywasx or OpraHa Tpe60BajsoChr rapaHTHPOBAaTh NPABO Ha
TPOM3BOACTBO IS COGCTBEHHOro MOTpebGJIeHMS M NPHHATP MEpH B OTHOMEHMH PAaCLEHOK
Ha ®TH YCJYI'M, YCTAHAaBJHBAEMHX NOPTOBHMA KOMIIAHMSMM .

Opran ykazaj, 49TO pa3des 9 3aKpennseT 3a BCeMM KOMIAHMAMHA, X€JIammMp
TPOM3IBOANTD NMPOAYKLIO Ans cOo6CTBEHHOro morpebsieHHMs, HEOr pAHMYEHHOE
Cy6BEKTHBHOE NpPaBO, a WMMEHHO CTABAT €€ B TaKOe WpHAMNUYEeCKOoe IOJIOXEeHmEe, KOorga
OHAa MOXET MCHOJB30BaTh 3TO NpPapBo 6e3 KakoM-ymb60 AOMOJHMTENIPHOM CAHKLMM CO
CTOpoHH rocyxapcrteBa. TaxkuM o6pa’loM, mpaBoO Ha NPOM3BOACTEO NMPOAYKLMM [N
COGCTBEHHOr'O NMOTpebJIeHWsT ABJASETCH HEOrPAHWUEHHHM M HEINOCPEACTEEHHO 3amumaeTcs
3aKOHOM, TpMUEM OHO r'AaPaHTHPYETCA CyZAeCHhMM OpraHamMm B CJydae JOG0M NMONNTKH
NPensTCTBOBATh €ro OCYmMeCTBJIEHMV.

B »TOR cBA3M Opray, ABASKIMAACS 2AMHHACTPATHEHHM ydYpEeX/eHMeM, HHKAaK He
MOXET BHIIONEATP QYHKUMM cylda. Ecsm rosopuTs 6osee KOHKpeTHo, Oprad ykasas,
YTO €ro BMEemaTeJ»CTBO B TOM FIA MHOM KOHKPETHOM CJydae MOXeT MMEThr MeCTO JIAmD
TOrZa, KOrAa MOHONOJMAS OCYmMECTEJSeT CBOX AESTEeJbHOCTH, 3JIOymOTpebiss npu 3TOM
CBOMM roOCHNOACTBYHmNMM IIOJIOXEHHMEeM B HapymeHme 3axoHa 287/90.

Uro xe KacaeTCs BONPOCAa O paCUeHKaxX, YCTaHaBJAMBAEMBX KOMIIAHWSIMHA-
MoHOMoOJmMCTaMn, OpraH He MMeeT MOJHOMOWMHA CAMOCTOSTEJIPHO M He3aMeAJIMTEeJBHO
pPemMT» 3TOT BOmpoc. Oprad MOAYEPKHYJl 3TO B TPEX CJyd4asX, yKa3as, 4TO, HM3Y4HB
OoTZeJBPHHNE Aesla, OH He MOXET NPHHATH NpeZjaraeMhx MEp MM ONpeldeJIkTh,
NPON3BOAMNACH JM NMPOAYKLMS AJA COBCTBEHHOro moTpebJ/IeHHS, WMIM NPHHATD
Kakue-Jm60 MepH B OTHONEHWMM LEH, B3MMAEeMHX KOMIIAHMEeH-MOHOIOJMCTOM.

C yueroMm »TOoro OpraH pemmn HCHNONB30BaTh OOmMME IOJHOMOWMS, NPEAOCTABJIEHHHE
eMy Ha OCHOBAaHMM pa3ZeJsioB 21 m 22 3aKoHa, KOTOpPHE CBOAATCH K NpaBy YBEAOMISATD
0 JIOGHX CJOyqYasX AHTHKOHKYDEHTHOR NPAKTHKM M BHCKasHBaTh CBOE MHEHME
OTHOCHTENBHO 33AKOHOLATE/BHNX RN NOA3AKOHHNX AaKTOB M mpobiseM, Kacawmuxcs
KOHKYDEHIIMM H DHHKA.,

B 3TOM CBA3M OH yBeJOMIJ MapJaMEHT O HEOGXOAMMOCTH He3aMeAMTEeNBHO
PerJaMeRTHpPOBaTh MOPTOBYX AESTEJNBPHOCTD 3AKOHOJATEJBHHMNM HODMaMM, KOTOpHE
cooTBeTCTBOBa/m 6M Kak AyxXy, Tak m cpepe npmMeHeHms 3akoHa 287/90, a Takxe
rapaHTrpoBasn 6H CBOGOALY KOHKYPEHIMH M HOpPMaipHOE (PyHKIMOHWPOBAHME IOPTOBOIO
PHHK2, ®, KpOMEe TOro, NpeZJIOXMI BHECTH IONPABKX BO BCe HOPDMaTHBEH, KOTOpHE He
COrJIacywTCs C 3aKoHoAaTenscTBOM Hrammm m CoobmecTBa B LEJIOM.
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Ha paccMoTpeHme napJjaMeHTa yxe BHeCeH NMOArOTOBJIEHHNNE TPABATENbCTBOM
saxkononpoext (® 3313-rep, Ilanata ZemyTaroB), KOTOPHH NpeAyCMaTprBaeT
JMKBAZAUMI0 MOHONOJMA B NMOPTAxX NyTeM OTMEHH cTaTrsm 110 MOpCKOro KoAerca ¢
1 suBaps 1993 roza. B oTHOmeHMM AAHHOrO 3axkonompoekra Oprax ykasarn Ha
HEO6XOAMMOCTD CKOpEMNEero ympa3AHEHRS AAHHOM MOHOIOJMM, Aaxe ZAO yKa3aHHOM AaTH.

Yro xacaeTcs pepopmMn 3aKOHOZATEJBHHX AKTOB, PperJaMeHTHpPYHIAX paboTy
noproe, Opras NMOAYEPKHYJs MOTPEOHOCTP B NMEpPecMOTpPe KPHTEPHEB unenoobpaszoBaHus, C
TeM 4TO6M Kak MOXHO CKopee JmbGepasm3oBaTe MOHOTIOJIACTHYECKAX PHHOK. TeM He
MeHee cJeAyeT NMOMHMTDP O TAKMX OCHOBOMOJArawmmx (PakTopax, Kak AOCTOMHCTBO
pabOTHHMKOB, KOJHMYECTBO M KadvecCTBO BHITyCKaeMOH NpOAYKLMHA, HeoO6XoAmMOCTH
CTAMYJIMPOBAHMR TPyZa H IOBHIEHAEe KOHKYPEHTOCIOCOGHOCTR yCJIyT HALMOHAIBHEX
TOPTOB.
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II. KOMMEHTAPMI IIPABMTEJbCTBA SIMAMKM K 3AKOHY
0 IOBPOCOBECTHOM KOHKYPEHIMM 1993 ['OJA

9Tor 3aKOH NPHU3BaH CTATh COCTABHHM 3JEMEHTOM 33KOHOAATEJNbCTEA,
obecneunBawmero mMpoBeJeHne roCyAapCTBEHHOM NMOJHMTMKM XO3SHCTBEHHHX pedopM
M MOAEPHW3AalAM SKOHOMMKM. [MHAMHUHOCTP BTOrO mpouecca ces3axa ¢
yCKOpEHHNM OCymMeCTRJIeHWMeM Tporpamyd ymbepaymsammm, AeperysHpoBaHni M
NpMBATH3alNA.

3akon 6mnn npeaaT 9 Mapra 1993 roza, OZHAKO OH BCTYMRMI B CRUITy JHID

9 cenrsbps 1993 roza. 3To 6wno cZAenaHO AL TOrO, qrobH HE HAPYyIMTh X043
OCymecTBNEeHMA rOCyAapCTBEHHOR mporpamas obpajoBamms B ZaTh BOIMOXHOCTD
mpeANpHATASM HABECTH NOPKAOK B co6CTBEHHOR AESTENBHOCTH.

llenpr 3axoHa 0 AO06POCOBECTHOM KOHKYPEHLMM 3aK/JN4YaeTcs B TOM, q9TO6N ZaTh
BO3MOXHOCTD BCEM CO3JAHHNM Ha 3aKOHHNX OCHOBAHMAX NPEANPHATHSM MPAHEMATD
yuacTme B pa’BATHM SKOHOMAKH fmanmku. Kpome Toro, B HEM nTpeAyCMaTPRBANTCH

KOHKpeTHHNEe MepH JammTH noTpeburesed OT WMPOKOro CHEKTpa HeZZo6pOCOBECTHOM
IPaKTHKH.

IlpaBATENBCTBO CHMIBHO OCJA6MIO CBOM KOHTPOJIb 32 HKOHOMMKOM, CO3JaB yCJOBHS
A1 CBOGOZHOM MIpH KOHKYDEHTHHX CHJI, OJHAKO B HacTofmee BpeMs OHO ZOJDXHO
CRAemMTP 33 TeM, 4UTO6M BCe YYACTHMKM Wrpaim IO OZHMM mpaBmaaM. Kax
AenoBOMYy CEKTOPY, Tak m morpebmrensM TpeboBaiucs TakoM PHHOK, Ha KOTOPOM
npeAnpuaTHS MOTJmM 6n AeHCTBOBAaTh AOBPOCOBECTHO M CmpaBeA/mBO, M TAS
nopeZeHMe BCEX CySBEKTOB DerJaMeHTHPOBasoCh O ITpeAmrCaHHBMI
TPAHCTIAPEHTHHMI HOPMAaMHA.

OCHOBHOE BHMMaHMe B 3aKOHe COCPEAOTOYEHO Ha (QYHKIHOHAJIPHHX, a He
CTPYKTYPHHX aCHeKTax CBOGOZHOrO PwHKa. MM CTpPOro 3ampemawTcs Bce BRAN
NPaKTHK?A (MKCHPOBAHMN TPOAAXHHX WM NEepPEeNpOAAXHHX LEH. CorslacHO BTOMYy
3aKOHy, BCE TOJIOXEHMS COTJIAaMEeHMH, OrpPaHWYMBANIMe KOHKYPEeHLO, ABJANTCS
HuuTosximaMm. OH NMPENMATCTEYeT 3JI0ynoTpebemmo roCHOACTBYIIIM ITOJOXEHMEM Ha
pPHHKe B ymemJIeHmo CBOGOAM PHHOUHHX CHJI. 33KOH OrpaHMIMBaeT BO3MOXHOCTH
18 MCK/IOYMTENIBHNX KOMMEPUEeCKMX OTHONEHMHA, @ TAaKke IS BCTYNNEHHMA B
CrOBOp WIM COTr'JIaCOBAHHMWX AEHCTBHA Ha TOPrax.

Yro xacaercs norpebmTesen, 3aKOHOM O 106 pOCOBECTHON KOHKYPEHLAH
KOHTpPOJIMpyeTCs BBOAsmas B 3abiyxZenme pexjaMa, TpoZaxa TOBapoB

"B Harpysxy', mpoZaxa IO 3aHIKEHHHM LIEHaM, 2 TaKxe mpoAaxa Mo IeHaM,
TpeBNmANIEM LeHH, YKa3aHHNEe Ha peKjaMe M OGHOBJIEHHHE KaKmMM-JMO0 FHBM
obpa3om.

3aKOH TPMMEHSNETCH HEe TOJBKO K NPOM3IBOAMTEJNAM TOBApOB, HO M yCJIyT. Kpome
TOro, ero ZenCcTBHe PacHpPOCTPaHAETCH KakK Ha rocyZapCTBEHHHNM, Tak ¥ Ha
YaCTHMH CexTOp. OH NPMMEHAETCH K ONepaumsaM, KacawmmMCs PpHHKa AMaitk.

U3 gaHHOro 3aKOHAa NMPeAyCMAaTPHBAWTCH HEKOTOpHE HCK/MOYeHHS. Tak, HaIpHMep,
corsacHo pasZeny 3, AeHCTBAEe 3aKOHA He PacHpOCTPaHAeTCHs Ha MPaKTHKY
3aK/moYeHMS KOJUIEKTHBHHX AOTOBOPOB mpodcomw3amm, HAa Jmlla ¥ TPeAnpRATHL,
MOJBb3yKNmMMecs ABTOPCKMM NMPAaBOM, a TaKXe NPaBOM HA NAaTEHT WA TOBApHHHA

3nax, /mb60 Kakmm-/mb60 ApyrrMa CBsS3aHHHNMM C HAMM IpaBamMu, PaBHO KaK K Ha
corJlameHMs, CAHKLUMAOHMPOBAHHHE KoMmccmeRr 1o BOIpOCaM cnpaBeanKBOﬁ TOProB/M.
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E)

KonTposnpr 3a nmpmMeHeHmEeM 3aKOHa OCYmMECTBASETCH Kommccmen mmo BOmpocaMm
CNpaBeAMBOR TOProOBJM, HAAEJEHHOM NMPOKMAMHE NOJHOMOWYMSMM Ha NpPOBEAeHMEe
paccnesoBammii. OHa MMeeT NMPaBO Ha AOCTYN B JmbGHe KOMMEpUECKMe YYpexRAeHHS
M TOJy4YeHHMe HeOOXOAMMHX AOKYMEHTOE, BH30OB JIMII M NPHBEAEHHME KX K NpPHCHATe.
Ona HaZesieHA TaKXe INOJHOMOYRSAMM PEKOMEeHZOBaTh JOHe NpaBoBHE MepH,
KOTOpHE OHAa COUTEeT ONpaBJaHHHMH, B CJaydae 3JoynorpebieHMs rOCIOZACTEBYOMEM
TOJNIOXeHreM Ha PHHKE MR Joboro Apyroro HapymeHMS 3aKOHa. Ee pemeHms
ABAANTCA O6GA3aTeNpHHMM, B X HecobywAeHMe KapaeTcs BepXOBHHM CYAOM
ACHEeXHHMI CAaHKIMAMH B T.A. 3a Joboe HapymeHme 3aKOHOM NpPeAyCMATPHEAETCH
MaKCPMaJipHas mTpadHas CAHKUMS B pa3Mepe 5 MIH. SAMaHCKHX AOJUIAPOB IS
KOMMEDUYECKHMX NDPEANpHATHR M 1 MiH. SMAaHCKAX JOJUIAPOE NS WYACTHHX JIHII.
KpoMe TOro, 3aKoH HaZeJdeT OTAEJBPHHNX JIHMI TPABOM Ha BO3Oy=®AeHME YacCTHOI'O
BCKAa NPOTHE HapymeHms 3aKOHa HENOCpeACTBEHHO B BepxoBHOM cyZe.



A)

B)
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III. KOMMEHTAPMM IPABMTEJBCTBA BEHECY3JIH K 3AKOHY O IOOMPEHMH K SAMKTE
CBOBOJHOK KOHKYPEHIIMM, IPMHSITOMY B HEKABPE 1991 I'OOA

Omacanre TpHYMH BBEAEHMAS B neﬁcrsne 3axKoHOZATEeNBCTBA

3aKOH O TOOMpPEHRH M JamuTe ceoboanoR xonxypennnn ot 30 nexa6px 1991 roxa
61 TPEHAT ANA BOCCTAHOBJIEHAS rapantmi cBo6oaN HKOHOMMYE CKOM
ZeSATEeNPHOCTH, NMPOBO3rJameHHNX B craTrre 96 Komcrmrywmm. [leso B TOM, HTO
Mo KpamHen Mepe c 1961 roza sKoHOMAmYecKas cBoboZa B CTpaHe OCTAaBajlach
OrpPaHMYEHHOR M IS €€ BOCCTAHOB/IEHHS norpe6oBanocr BBECTH B AeRCTBHE PHA .
3aKOHOB, BRJIOYAS aumeynouxayrun Kpoue TOro, ANS JMKBAZAUMM psanaa
peryasTOpOB ¥ OrpaHMYEeHMH SKOHOMAUECKON AeSTENBHOCTH, BKmodas 6GOnBMMHCTBO
LEHOBHX pEeryJsiTOpPOB, 6wI0 Heob6XOAMMO NPHHATL AOKYMEHT, npeAyCcMaTpABaKmIHA
CaHKIFM 33 "HeAO6POCOBECTHYW NMPAKTHKY, HANpPaBJAEHHYKW Ha OrpPAHAYeHNEe MM
ymemnenme »KOHOMMUECKom cBOoGOZAN'

Onmcanne HEJBﬁ 3aKOoHOZATEJAbCTBA M HX H3MEHEHHMsS C MOMEHTa BBeJeHuA B
neﬁcrane IIEPBOHAYAJNBHOTO 3axKOHOAAaTenrCTBa

I'naBHas nenr 3aKOHa COCTOMT B perJlaMeHTalmM OCymeCTBJIEHHSA BKOHOMMUE CKOH
cBO6OAN NMyTeM 3amMTH CBOGOAHOM KOHKypeHUMH. 3aKOH MpHM3BaH "moompATh ®
JamAmaTs cno6oanym KOHKYPEHIMI ¥ SKOHOMMUECKy® 3QPeKTRBHOCTP B MHTEpecax
npomaBoauTesen m moTpebuTresed, a Takke 3anpemaTk MOHOMOJMCTHHECKYH #
OJIMCOTIOJIKCTHYECKYHW TPAaKTHKY M ZApPyrHe MeTOAH, cnocobHHEe OrpaHMYMBATDh,
CAepXMEBATh, H3BPAmNaTdh WIK YMEMIATh 3KOHOMHAIECKYW ceoboxy".

OnwcaHme NMPAKTMKK, AERCTBMM WX NOBeAEHHMS, NOANEXAamMX KOHTPOM, C
yKa3aHueM IpPH BDTOM:

a) BE/]a KOHTPOAS, HAaIpEMEp HENOCPEeACTBEHHOrO 3ampemesas, 3ampemeHus B
OpEHOATE HAE PAacCMOTPEHRS KaxZOro KOHKPETHOrO caydad; M

b) B KaKOH Mepe yKa3aHHNE KOHTPOJAb PAacHpOCTPaHSeTCS HAa NPaKTHKY,
AEeNCTBAN WIR NOBEeJCHEE, NEepedYMCAEHHHNEe B OyHKTax 3 ® 4 pasferna D
KoMmnexca TPEHIMIOB X mpaBmJI, a TaKxe Ha JO6Y® ZOMOIHATENBHYD
NpakTEKy, AeHMCTBHES WA NOBEAGHEe, B TOM WACHE HAa Te X BH/, KOTOpHE
HemoCPeZCTBEHHO CBS33aHN C BONPOCOM 3amETH norpebmrenen, Xax,
HanpeMep, KOHTPOJIb 33 PEKAaMoH, BROASmMEeR B 3abiyxneHme.

B cooTBeTCTBHM CO craTbeir 7 Persamenra N 1 3aKoHa O NMOOmMpPEeHMN K 3amMTe
CcBO60HOM KOHKYPEHLMM HENOCPeACTBEHHOMy 3ampeTry NoAJexaT NPaKTHKa,

neﬁcranu I TOBeJeHme CJeQynmero xapakTepa:

a) COrJIQWEeHHNA, PpemeHNsd, KOJLIEeKTHBHNE PpeKOMeHAalrA WIK IIPAKTHKa, O
KOTOPHX ZOOrOBapHBAKTCH KOHKYPEHTH, C LeJbio:

i) ¢MKCammm neH WM yCJOBAM COWTa;

ii) OrpaHmuYEeHHs NMPOM3IBOACTBA NMOCPEACTBOM YCTAHOBJIEHMH ypOBHER WM
KBOT;
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6/0KRpPOBaHAs AOCTYNA K DHHKY MM CO3Z3HMS NOMEX AN Takoro
zocrymna, myTeM MOGYyXZeHWMS TPETBMX CTOPOH OTKa3HBaTbCH OT
npro6peTeHNs TOBApOE MJM OKa3jaHms yCJyT, NPEeNnsSTCTBOBATD KX
mpro6peTeHMd WM OKa3aHWw, He NPOAaBaTh CHWpbe MM NOJypabpmxaTH
MM He OKa3NBaTb YCJAYTR® APYTHM JIALIAM;

iv) yd4acTHs B TOprax;
v) pa3Zesia pPHHKOB, TEpPPHTODHMH, KAHAJOB WM MCTOYHMKOB cHabxeHns ;

b) noBeJleHRe WM OJHOCTODOHHSS NPAaKTHKa, CBR3aHHHEe C HeZ0GpPOCOBECTHHM
MCIOJIb30BaHMeM rOCHOACTBYWmEro NOJOXEHMS Ha COOTBETCTBYNWNMEM PHHKE.

B COOTBETCTBHMM CO CTarsei 8 BHmNMEYNOMAHyTOro PersamMeHTa B pa3pemMTeJbHOM
MOpSAAKE 3anmpeT MOXET OTMEHATHCH B OTHOWEHMM TNPAKTHKH, KOTOpas AaeT
npemMymeCcTBa moTpeburessM WM NMOJAB3IOBATENRM COOTBETCTBYWIFMM TOBapaMi HIH
ycayraMm, cnoco6CTByeT NOBHINEHMK 3KOHOMMUYECKOW SPPeXTHBHOCTH
COOTBETCTEYWNMX TPEATPHSTHN B YyAOBJETBOPAET CJAEAyWNMAM YCJOBHSIM:

1) OHa Cnoco6CTByeT YIYyUmNEHMO NMPOM3BOACTBa, CONTa MM peasn3aunu
TOBapOB M YCJYT WIA COZEHCTBYET TEXHMUECKOMYy WIM 3KOHOMHIECKOMY
mporpeccy;

2) OHA ZaeT npemMymecTBa NOTpebHTesNsM KR NOJp3IOBaTENAM.

Takas NPaAKTHKa HIM NMOBEJZEeHMEe NOZJIEXaT NpeABapHTEeJIPHOMY Ppa3pemeHs
HHCTIeKumeR NmOo MOOMpPEeHVMX M 3ammrTe CBOGOJHOM KOHKYPEHLMR M OCYMEeCTBISKTCH
moA ee KOHTpoOJeM. YKa3aHHOe pa3pelleHre OXBAaTHBaeT TOJBPKO TEé MepH,
KOoTOpHe abCo/mTHO Heo6xXoOmMH NS AOCTIKEHMS NOoCTaBIeHHON nesu. IIprMepaMm
NoAOGHOR NPAaKTMKK B COOTBETCTEBHM CO crtarren 16 PersamMeHTa M 1, aBAAKNTICA:

a) eZnHOO6pa3HOe NpMMEeHeHWe HOPM X NPAaBWJ, Kacawmuxcs obmmx ycnoBui
c6bHTa, TaKMX, KaK NMOCTABKHA M ILIATEXH;

b) coBMeCTHas pa3paboTKa WM yCOBEPHNEHCTBOBaHME TEXHWUECKMX CPeACTB MM
TEeXHOJIOTHH

c) CrenmaiM3auMs NMPEeATPMATHA B MHTEPEeCax palMOHAM3alumy, IUIaHNPOBaHUS
WM YKpeIJICHMN NTPOM3BOACTBA M Heo6xoJmMvne AOrOBOPH B LEJNSAX ee
ocymeCTBICHNS }

d) BKCHOPT TOBApOB WM YCJYT;

e) AOTCOBOPEHHOCTD o6 nc;unoqn'renbnoi MOCTAaBKE MIM NOKYIIKE OIrpe/leJIeHHHX
TOBapoORB;

f) BBe/IeHME WM YCTAHOBJIGHME OrpaHmueHmit B 06sacTm MproOGpeTeHms wan
HCNONB30BAHNMN MPaB Ha NPOMHIUIEHHYX WM HHTEJUIEKTYaJIBHYH
CO6CTBEHHOCTD, BKMOWaAs HAyYHO-TeXHMYECKHAEe 3HAHH;

qg) 3aKmoueHne QPAHMM3IHNX COrJIAMEeHWH.

HeZo6pOCOBECTHAR DEKJaMa M HEKOTOpHE Apyrme BRAM HeAO6pOCOBEeCTHOH
KOHKYPEHURH 3anpemeHN 3aKOHOM.
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Ommcaumne chpepn IIPpHMMEHEHHRS 3AaKOKROZATEeJIbCTBA C YKAa3aHMeM IpH 3TOM:?

a) IpEMEHSETCS ME OHO KO BCeM CZENEaM C TOBapaME M yCAyraMa, a ecim
HeT, TO AN EKaKEX CAENOK [leJaeTCs HCEKINYeHHe?

3axoH npnnenzercx X0 BCeM cZeJIKaM C ToBapaM: H ycnyrann He Zzenaercs
HUKAKAX MCKAOYeHMH IS KaKNX-JAR60 KOHKPE THHX oTpacser SKOHOMMKH, HO IIpH
5TOM B mMocTaHOoBJeHMEA N 0005-93 HMucmexmm or 18 mwus 1993 roaa
TpeayCMATPHBAETCR, 9YTO KOHBOKTYPa PHHKA HE 3aTparmBaeTrcs ZOrOBOPEHHOCT IMHI
MeXAY KOHKYPEHTaMH B CAeAYXIHAX CJHAy9asx:

a) KOrZa Ha HAX TPHMXOAMTCH MeHee 15% or obmero o6rema CAEJNOK C
TOBapaMm, KOTOpHE SBASKHTCH OAVMHAKOBHMM AIM CWYHTAWTCHA TAKOBHMH
MONb30BATENSAMM MCXOAS M3 MX KAauecTB, IEeHNW WM BMAa IPAMEHEHMA; M

b) cpeaHerofoBoit 06beM ONEpalmMK y4acTBYOIHX MpeANpASTAN HE NpeBHmaeTr
ans xaxaoro m3 Hmx 30 MaH. 60JMBApoOB.

b) IpEMeHIZETCH J OHO KO BCEM BRAAM TPaKTHKH, AGMCTBEM HIX OOBEJCHHS,
OKa3HBanupPN BAESHEE Ha 3Ty CTPaRy, HE3aBECEMO OT TOrO, rZe OHR HMENT
MecTo?

3akoOH NPHMEHSEeTCH KO BCeM BHAaM NMPpAaKTHAKH, nei’xcranﬁ M NTOBeJeHnd,
OKAal3NBaNmMMM BJAMSAHAE Ha CTpPaHy, HE3aBHCMMO OT TOro, rzie OHEM HMEHnT MeCTO.

c) 3aBHECHT JH OHO OT CYmMECTBOBAHEN COTrJIANEHMY HJIA OT IDPEMEHEeHHd Ha
IpaAKTHEKE TAKOrO COrJameHas?

[l TMpYMEHEeHWs 3aKOHOJATEeJbCTBa O KOHKypEeHLMM ZOCTATOYHO CymeCTBOBAHMA
corsameHus 06 OrpaHMuYEHAN KOHKYDEHLMM, HE32BHCHMO OT ero NMpHMEeHeHHd Ha
TpaKTHKE.

Omrcanpe Mexam3Ma obecrnedeHms BHIIOJHEHMS 33aKOHOZATesnbCTEBa
(a/pMuHMCTPATHBHOrO B/WIM CyAe6HOro) C OmMCaHmeM WpPOueAypH yBeAOMIeHHI K
permcTpauMy COrJIAmEeHWH M OCHOBHHX NOJHOMOUMM Opraxa (oprauxos).

AIMMHMCTPATHBHEM OpPraHOM, KOTOPOMY NOPYYeHO NpMMEHeHne 33aKOHOAATeJbCTBa,
ABAAeTCH MHCHEKLMS 1O NMOOMPEHMO M 3amuTe CBOGOAHOM KOHKYPEHLAM.

B COOTBETCTBHM CO cTaTrel 29 3axoHa ee ¢yHKOMM, B WacCTHOCTH, BK/NYaKWT B
cebs caexmywomee:

a) pemenme BOMPOCOB, BXoASmMX B cdpepy ee KOMIETEHUMR B COOTBETCTBHH C
3aKOoHOM;

b) oCymecTBIeHME HeOGXOAWMMNX DaCCHeAOBAaHMA JUIA NMPOBEPKM CymeCTBOBAaHMA
OTPaHMYATEIbHOR AENOBOM NPAaKTHKHM M NPEATMCaHMs Mep, KOTOpHE AOJIKHN
6HTr NMPpUMHATH B OTBET Ha TAKyKW NPAKTHKY;

c) YCTAHOBJIEHHE HANWUYAS WM OTCYTCTBHS 3aNpPemeHHNX BRAOB NPAaKTAKA KA
noBeZlenns, NPHHSATHAE MEp IS HMX HPEeKpameHns M HaJIOXeHMe CaHKIMH,
TpeANnMCHBAaEeMHE 3aKOHOM;

d) IpPMHATHE NPEeBEeHTMBHHX Mep BO mibexaHme HEraTHBHMX nocneACTBAR
3anpemeHHON NMPAKTHKH;
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F)

G)

H)

e) TNpeAoCTaBjeHme pa3lpemWeHMA, KaCAWMWXCH® NCKINYEHMM M3 3anpera;

£) npeACTABSeHMe MCMOJHATENBHNM OPraHaM BJACTH PEKOMEHJAImi O
HOPDMATHMEHNX MEpax, KOTOpHE HeOo6xXOoAmMH ZJIS NPMMEHEHHA 3aKOHA;

g) BHHECEHME pPEeNEeHMA MO BONMPOCAaM, BXOASMAM B ee KOMIeTeHumwo, o mpocnbe
CyZe6HNX P aAMHHWCTPATHBHHX OpPraHOB.

KoMmeTeHTHMM CyZe6mnM opraHaM B 3TOR O6JacTm SBASETCH CyA NEpBOM
MHCTAHIIMA N0 AAMMHMCTPATHBHHM CIOpaM.

Omrcanme /mo6Oro MapaJUIeSIBPHOIO /M AONOJHMTEJBHOrO 3aKOHOAATENBCTBA,
BK/IOUAS AOrOBOPH MM COrJIAaNEHWS C APYTAME CTPaHamy, NpeZIoJaranmme
COTPYAHMUECTBO WIM NPONEAYPH AN YpPeryJMpoBaHMs CHOPOB B obnacTm
OrpPaHMNYATENBHON AENOBOM NPAKTHKH.

32KOH O NMOOmpeHMM M 3ammTe CBOOOAHOM KOHKYypPeHIMM M ero PersiameHT N 1
COOTBETCTBYWT OCHOBONOJArawmeMy 3aKOHOAATEJBCTBY B 3TOoM obractm. Kpome
TOro, B Benecysne AencTByer pemenme 285 KapTaxeHCKOro COrJameHMs, cdepa
TpAMEHEeHMS KOTOPOr'O OmpeZenseTcs B ero crarm»e 2.

OnucaHme OCHOBHHX PENEHMM, NPHMHATHX AAMIHNCTPATHBHHMM H/WM CyZAeObHbnm
OopraZaMi, M KOHKPETHHX PacCCMaTPHBABNMXCS BONPOCOE.

2 Aexabps 1992 roza Mecmexums npmeEssia pemeHme no Aesy FEDERACION
FARMACEUTICA DE VENEZUELA. [aHHOe pemeHme Kacanocs ciydas "6rokmpoBamms'
AOCTYTIa K PHHKY .

17 Mas HMHemHero rofJa MHCHeKIMs NpHHAJI2 pemeHMe O B3HCKaHMM mrpadpa co
caenywmnx mpexnpmaTEA: PREMESCLADO Y PREFABRICADOS DE CONCRETO S.A.
(PRE-MEX); PREMEZCLADOS TUCON, C.A., MEZCLADORA MIXTO-LISTO CONSOLIDADA,
C.A., VERNAR, C.A. (VENMARCA) m PREMEZCLADOS AVILA, C.A. [amHOoe pemeHne
B OCHOBHOM KaCaJIOCh CYmMECTBOBAHHS COrJIAIEHMS O LEHAX MEeXAy
BHOEYIIOMSAHY THMHA TPEANPASTHASIMA.

CyA nepBOM MECTaHUMM NO AJAMMHMCTPATHBHHMM CIOpDaM He NPHHMMAJ KaKMX-JR60
PEMEeHMA TO AAHHHM BONPOCAaM,

Kpatras 6mb6smorpadms LNTHPYEMHX MCTOYHMKOB 3aKOHOZATEJIBHHNX aKTOB M
OCHOBHBNX DENMEHWH, @ TAKEe Pa3bACHEHMH, ONyOCJMKOBAHHNX NPAaBATEJbCTBaMM,
UM 33KOHOAATEJBCTEBA M €ro KOHKDETHHX WacCTeH.

OrcyrcrByer.
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[TALY
(Original: ENGLISH and FRENCH)

Rules for the Protection of Competition

and the Market (¥)

Trree I

REGULATIONS ON CARTELS,
ABUSE OF DOMINANT POSITION AND CONCENTRATIONS

ArTicte 1
Scope and relationship to Community rules

1. The provisions of the present Law implementing Article 41 of the Constitution
protecting and guaranteeing the right of economic initiative shall 2pply to cartels,
to abuses of a dominant position and to concentrations which do not fall within the
scope of Ardcles 65 and/or 66 of the Treaty establishing the European Coal and Steel
Community, Articles 85 and/or 86 of the Treary establishing the European Economic
Community (EEC), EEC Regulations or Communirty acts having an equivalent regula-
tory effect.

2. Where the Authority safeguarding competition and the marke: as referred to
in Article 10, hereinafter referred to as the Authority, considers that a case submitted.
for examination by it does not fall within the scope of the present Law pursuant
to paragraph 1 [it] shall inform the Commission of the European Communities of
this and forward to it any information at its disposal.

5. Where cases are aiready the subject of proceedings by the Commission of the
European Communities in pursuance of the standards referred to in paragraoh 1, the
Authority shall suspend its examination with the exception of any aspects which fall
exclusively within nacional competence.

4. The rules contained in the present Title shall be interpreted on the basis of
the principles of the European Communities’ rules concerning the regulacion of compe-
tition. '

ARTICLE 2
Cartels restricting freedom of competition

1. The following shall be regarded as cartels: agreements and/or practices negociated
berween undertakings and resolucions, even if adopted pursuant to statutory or regula-

* Law of 10 October 1990 n. 287 (Gazzecta Ufficiale n. 240. 13 Ottobre 1990). Translacion
by the Department of Trade and Induscry Traaslation Service, United Kingdom.

Economia deile scelte pubbliche, 2-3. 1990.
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tory provisions, by consortiums, 2ssociacions of undertakings and other similar bodies.

2. The following shall be pronibiced: cactels between undertakings which have the
aim or effect of prevencing, restricting or appreciably distorting the play of competi-
tion wichia the national market oc within a large parc of it and, in particular, chose
which involve:

a) Directly ot indirectly fixing purchase ot selling prices or other coatractual con-
ditions;

p . - . .

b) Preveating ot rescricting production, outlets, access to the market, invesctment,

_techaical developmenc or tecnnological progress;

¢) Dividing up mackets or sources of supply;

d) Applying objectively unequal conditions to other contractocs in commercial refa-
tionships providing equivalent services, thereby possibly subjecting them to uajustifia-
ble comperitive disadvancages; '

¢) Makiag the conclusion of concracts subject O the acceptance by the parties of
2dditional services which by theic nature or according < commercial practice are not
telated to the object of such contracts.

3. Prohibited cactels shall be acll and void.

ARTICLE
Abuse of dominant position

1. The abuse of 2 dominanc position wichin the national market or wichin a large
patt of it by one or more than one undertaking shall be prohibited and it shall also
be pronibited to: .

a) Directly oc indirectly impose purchase ot selling prices or ocher unfair concractual
conditions;

b) Prevenc or restrict production, outlets or access to the market, technical develop-
ment or technological progress, o the detriment of coasumers;

¢} Aoply to commercial partners objectively differeat condicioas for equivalent serv-
ices, thereby subjecting them to 20 unjustifiable competitive disadvantage;

£ Make che conclusion of coatracts subject to the accepeance by che parties of
2dditional conditions which by their nature oc according o commercial practice are

not related to che object of such coacracts.

ArTICLE 4
Derogation from ban on cartels restricring freedom of competition

1. The Auchocicy may, by mens of a provision which it may make, auchorize,
evea for a limited period, cartels or cacegories of carcels prohibited under the terms
of Article 2 which may result in izprovements in the supply condicioas oa the market,
the effects of which are such thac they encail 2 sizeable 2dvantage for consumers and
which are defined caking accounc aiso of the need to guarantee undertakings the neces-
sary competitiveness at internacional level and which are linked in particular to 2n
increase in production or to 2 qualitacive improvement in peoduction icself or in diseri-
bution oc, turther, to ccchnicﬁ and techaological progress. The auchorization cannoc
anvhow permic restrictions not scricdly necessacy to the achievemeat of the aims referred
to and caanot permit suppression of competition in 2 substancial part of the market.

2. The Auchority may, after giving notice, revoke the measure auchonzing deroga-
tion as referred to in paragraph L in cases where the person concerned abuses the
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authorization or where certain conditions oa which the authorization was based no
longer obtain.

3. Applications for authorization shall be submitted to the Authority, which shall
avail icself of the powers of examination referred to in Article 14 and shall act within
a period of 120 days from submission of such application. .

ARTICLE 5
Concentrations

1. A concentration shall occur where:

a) Two or more undertakings merge;

4) One or more persoas controlling at least one undertaking, or one or more under-
takings, directly or indirectly, acquire, cither by purchasing shares or by the purchase
of part of the assets or by contract or by any other means, contol of all or part
of one or more undertakings;

¢) Two or more undertakings, by setting up a new company, create 2 joint venture.

2. Control of an undertaking shall not be transferred where, on the creadon of
an undertaking or on an increase of its capital, a bank or 2 financial insticution pur-
chases holdings in that undertaking in order to resell them on the marker, provided
it does not exercise the voting rights conferred by the holdings during the period
when it owns such hoidings which in any case shall not exceed 24 months.

3. Operations which have as their main object or effect the coordination of the
actions of independent undertakings shall not be regarded as concentrations.

ARTICLE 6 -
Ban on concentrations restricting freedom of competition

1. In the case of concentracions subject to notification pursuant to Article 16, the
Authority shall assess whether they involve the establishment or reinforcement of a
dominant position on the national market which could eliminate competition or result
in an appreciable and lasting reduction in comperition. This sicuation must be assessed
bearing in mind the alternatives available to suppliers and users, the position of the
undertakings concerned on the market, their access to supplies or markets, the market
structures, the competitive position of the national industry, barriers to the entry
of competing undertakings and the trends of demand and supply for the products
or services in question. '

2. Where, in the context of the examination referred to in Article 16 paragraph
4. the Authoricy has ascertained that the operacion encails the consequences referred
to in paragraph 1, ic shall ban the concentration or it shall auchorize it and lay down
the necessary measures to prevent such consequences.

ArTICLE 7
Control

1. Under the terms of the present Article, coatrol shall be gained in cases as laid
down in Article 2359 of the Civil Code and furthermore where there are tights, con-
tracts or ocher legal relationships which, individually oc joincly, and taking account
of the circumstances de facto and de jure, confer the possibilicy of exercising 2 decistve
influence over the activities of an undertaking, including:
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g} Rights of property or of tenure over all or part of an undertaking's assets;
b) Rights, contracts or other legal relationships which confer 2 decisive influence
over the composition, resolucions ot decisions of the organs of an undertaking.

2. Control shall be acquired by the person or by the undertaking or by the group
of persons ot undertakings:

¢) Who own the above.mentioned rights or benefit from the above-mentioned con-
cracts or are the subjects of the other above-mentioned legal relationships;

4) Who, without holding such rights or benefits and not being subject of such legal
relationship, are empowered to exercise the ensuing rights.

ArTICLE 8
Public undertakings in legal monopoly situations
1. The provisions referred to in the preceding Articles shall apply to boch private

and public undertakings and to those in which the state is the majority sharcholder.

2. The provisions referred to in the preceding Articles shall not apply to undertak-
ings whicn, in accordance with legislative provisions, provide services of general eco-
nomic interest or which operate on the market on a2 monopoly basis, on macters which

relate serictly to the performance ot the specific tasks with which they have been charged.

ARTICLE ©
Quwn-production

1. The legal reservation in favour of the state or of 2 public body holding 2 monap-
oly position on 2 market and the legal reservation for an undertaking charged with
the provision of goods and services to the public against remuneracion shall noc imply
2 ban on third parties producing such goods or services for their own use and for
use by the controlling company and the coatrolled company.

2. Own-production shall not be auchorized in cases where, on the basis of the pro-
visions containing the reservation, it is established that the lacter has been made for
reasons of public order, public security and national defence and, subject to a conces-
sion, for the telecommugications sectar.

Tre I

ESTABLISHMENT AND FUNCTIONS OF THE AUTHORITY
SAFEGUARDING COMPETITION AND THE MARKET

CraPTER |
ESTABUSHMENT OF THE AUTORITY

ArTiCLE 10
Autority safeguarding compesition and the marret

1. The Authority safeguarding competition and the market shall be established, and
named the Auchority, for the purposes of the present Law. The Authoricy's head
office shall be in Rome.
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2. The Authority shall act with full autonomy and independence of judgment and
sssessment; it shall be 2 collegial body consisting of the Chairman ard four members
proposed and appointed jointly by the Presidents of the Chamber of Deputies 3nd
the Senate of the Republic. The Chairman shall be chosen from among persons known
for their independence, who have held high institutional offices with wide-ranging
responsibilities. The four members shall be chosen from among persons known for
their independence, who will be selected from among judges from the Council of State,
the State Audit Court and the Court of Cassacion, ordinary university professors of
economic or legal disciplines and persons with an economic background exhibiting
a high level of professional experience.

3. Members of the Authority shall be appointed for 2 non-renewable period of seven
years. They may not, under pain of losing their position, exercise any professional
or consultancy activities. Nor may they be directors or employees of public or private
bodies or perform other public duties of whatever. Civil servants shall be made availa-
ble for the full period of the mandace.

4. The Authoricy shall be eatited 1 correspond with all public authorities and
with other bodies under public law and to ask them both for daca and information
and for co-operation in the performance of its duties. In its role as the competeat
national authority safeguarding competition and the macket, the Authority shall main-

cain the relationships laid down by Communicy rules on this subject wich the institu-
dons of the European Communities.

5. Within 2 period of ninety days from the entry into force of the present Law,
examination procedures shall be set up by decree of the President of the Republic,
on a proposal from the Minister of Industry, Commerce and Crafts, after consultation
with the Treasury Minister, following 2 decision of the Council of Ministers, guaran-
teeing the persons concerned full knowledge of the documents relating the adversarial
procedure and the proceedings.

6. The Authoricy shall lay down the rules concerning its organization and its opera-
tion, rules on the legal and economic position of the <taff and their career path and
rules intended to govern the coatrol of expenditure within the limits laid down in
the present Law, including those derogating from the provisions oa the general nation-
al accouncing system.

< The Authoriry shall undertake the autonomous management of expenditure to
cover its operations within the limit of the credits allocated for this purpose in the
national budget and entered in 2 single chapter of the provisional statement of expen-
dicure of the Ministry of Industry, Commerce and Crafts. Financial management shall
be based on the provisional budget approved by the Authority before 31 December
of the vear preceding that to which the budget refers. The content and structure
of the provisional budget, which must in any case contain the expenditure which
is possible within the limits of the forecast revenue, shall be drawn up on the basis
of the rules referred to in paragraph 6, which shall also govern the detailed rules
of procedure for any amendments. The financial management report approved before
30 April of the following year shall be submitted for audicing by the Court of Audi-
tors. The provisional budget and the financial management report shall be published
in the Gazzetta Ufficiale of the Italian Republic.

8. The payments made to the President and Members of the Authority shall be
determined by decree of the President of the Council of Ministers, on 2 Propos
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from the Minister of Industry, Commerce and Crafts, in co-operation with the Treasu-
ry Minister. :

ArTtiCLE 11
Staff of the Authority

1. By decree of the President of the Council of Ministers, 2 specific role shall
be created for the paid staff of the Auchority. The number of posts in the organiza-
tional structure may not exceed 150. Staff recruitment shall be carried out by public
competition, with the exception of those categories for which recruitment provisions
are laid down under Article 16 of Law No. 56 of 28 February 1987.

2. The legal and economic position of staff and their career path shall be estab-
lished according to the criteria laid down in the collective employment coatract in
force for the Bank of Italy, taking sccount of the specific functional and organizational
requiréments of the Auchority.

3. Staff employed by the Authority shall be prohibited from exercising any other
employment ot other duties and from exercising professional, commercial or industrial
activities. '

4. The Auchority may recruit up to 50 officials on fixed-term contracts subject
to 2 legal regime under private law. Furhermore, the Auchority may, if appropriate,
call in expert consultants on specific subjects and problems.

5. The Secretary General shall be responsible ta the Chairman for the functioning
of the Authority's services and offices. He shall~be appointed by the Minister of
Industry, Commerce and Crafts, on 2 proposal from the Chairman of the Auchoriry.

CraprER I

THE AUTHORITY'S POWERS CONCERNING CARTELS RESTRICTING FREEDOM OF COMPETITION
AND ABUSE OF DOMINANT POSITION

ArTiCLE 12
Powers of examination

1. Afrer assessing the documents in its possession and those brought to its notice
by the public auchoricies or by any other interested party, including bodies represent-
ing consumers, the Authority shall insticuce an examination to determine whether the
peohibitions laid down in Articles 2 and 3 are being infringed.

2. The Authority may moreover, ex officio or at the request of the Minister of
Industry, Commerce and Crafts or the Minister of Stace Parxicipations, institute inves-
tigatory proceedings of a general nature in the economic sectors in which the develop-
ment of trade, price movements or other circumstances indicace that the play of com-
petition may be impeded, restricted or distorted.

ArTICLE 13
Notification of cartels

1. Undertakings may notify the Authority of cartels which have been set up. If
within a2 period of 120 days from nocification the Authority does not initiate the
examination referred to in Article 14, it may no longer initizte such an examination,
except in cases where the information notified is incomplete or uncrue.
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ArTICLE 14
Examination

1. In the case of an alleged infringement of Articles 2 or 3, the Authority shall
notify the undertakings and bodies concerned that an examination is being initiated.
The owners or legal representatives of such undertakings or bodies shall be enuiled
to a hearing in person ot through 2 special attorney within 2 period fixed at the
time of notification and they shall be permitted to submit conclusions and opinions
at any stage in the examination and be entitled to 2 further hearing before the closure
of the examination.

2. The Authority may, at any stage of the examination, ask underrakings, bodies
and persons in possession of information to supply it and to submit documents which
may be of use for the purposes of the examination; it may decide t0 undertake inspec-
tions in order to examine the undertaking’s documents and to produce copies of such
documents and additionally avail itself of the cooperadion of other government bodies.
It may decide to have expert reports and economic and stacistical analyses produced
and to consult experts about any factor which is-relevant to the purposes of the exami-
nation. :

3. Any information, news ot data relating to the undertakings which are subject
to examination by the Auchority shall be subject to official secrecy, even in respect
of public authorities.

4. In exercising their functions, officials of the Authority shall be considered to
be public officials. They shall be subject to official secrecy. -

5. On a decision by the Authority, the persons who are requested to provide the
documents referred to in paragraph 2 shall be liable to an administrative fine of up
to ITL 50 million if, without good reason, they refuse or fail to supply the information
or to submit the documents, or to an administrative fine of up to ITL 100 million
if they submit untruchful informadion or documents. The penaldes provided for by
the rules in force shall also apply.

ArTICLE 15
Service of notice and penalties

1. If following the examination referred to in Article 14 the Authority ascertains
that there have been infringements of Articles 2 or 3, ic shall ser a time limit on
the undertakings and bodies concerned to eliminate the infringements. In the most
serious cases it may decide, taking account of the gravity and the duration of the
infringement, to further impose a0 adminiscracive fine of at least one per cent and
not exceeding ten per cenc of the turnover of each undertaking ot body achieved
in the course of the last financial year completed before notice was served and relacing
to the products which form the object of the cartel or of the abuse of a dominant
position; time limics shall be laid down for the undertaking to pay the penalty.

2. In the case of non-compliance with the notice referred to in paragraph 1, the
Authority shall impose 2n adminiscracive fine of up o ten per cent of the turnover
or, in cases where the penalty referred to in paragraph 1 has already beea imposed,
a fine of a minimum sum which is no less than double the penalty already imposed
with a ceiling of ten per cent of the turnover as defined in paragraph 1; i¢ shall
also set 2 time limit for the payment of the fine. In cases of repeated non-compliance,
the Authority may decide to suspend the activicies of the undertaking for up to 30 days.
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Cuarter III
THE AUTHORITY'S POWERS TO BAN CONCENTRATIONS

ArTICLE 16
Notification of concentrations

1. The concentrations referred to in Article 5 must be notified in advance to the
Authority if the aggregate turnover achieved nationally by all the undertakings con-
cerned exceeds ITL 500 billion or if the total turnover achieved nationally by the
undertaking which is to be acquired is higher than ITL 50 billion. These figures shall
be raised each year by a sum equivalent to the rise in the GDP price deflator index.

2. In the case of banks 2nd financial institutions the turnover used shall be equal
to the value of one-tench of the tocal assets, with the exclusion of suspense accounts
and, in the case of insurance companies, to the value of premiums received.

3. Within 2 period of five davs from the nocificadon of 2 concencration, the Authority
must inform the President of the Council of Ministers and the Minister of Industry,
Commerce and Crafts.

4. If the Auchority considers that 2 concentration may be subject to prohibition
under the terms of Article 6, it shall initiate the examination immediately, within
a period not exceeding 30 days from the date of receipt of the notification or from
the time at which the conceatration was made knowa to it, in compliance with the
rules contained in Article 14. In the case of 2 concentration which is notified in
accordance with the rules, where it considers that an examination ought not to be
initiated] the Authority shall immecdiately inform the undertakings concerned and the
Minister of Induscry, Commerce 2nd Crafts of its conclusions on this matter, within
a period of 30 days from receipt of the notification.

5. Any takeover bid which may result in a2 concentration subject to notification
as laid down in paragraph 1 of the present Article must be notified to the Authoriry
at the same time as it is notified to the Commissione Nazionale per le Societa ¢ la Borsa.

6. In the case of 2 takeover bid notified to the Authority in pursuance of paragraph
5. the latter must notify the initiation of the examination within 2 period of 15 days
from receipt of the nocification and immediately inform the Commissione Nazionale
per le Societd e la Borsa.

7. The Authority may initiate the examination after the time limits provided for
in the present Article have passed when the information supplied by the undertakings
in the notification appears to be seriously imprecise, incomplete or untrue.

8. The Authoriry must, within a predetermined period of 45 days from the start
of the examination provided for in the presenc Article, inform the undertakings con-
cerned and the Minister of Industry, Commerce and Crafts of its conclusions on the
macter. This period may be extended in the course of the examination for a period
not exceeding 30 days if the undertakings do not supply the informacion and the
data available to them which is requested.

ArTiCLE 17
Temporary suspension of concentration

1. In carrying out the examinatioa provided for in Article 16, the Authority may
order the undertakings concerned to suspend the completion of the concentration un
the examination has been concluded. R
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2. The provision. conrained in paragraph 1 shall not prevent the completion of 2
takeover bid which has been notified to the Authority in pursuance of Article 14
paragraph 5 subject to the acquirer not exercising the voting rights conferred by the
securities in question. :

ArTICLE 18
Conclusion of examination of concentrations

1. 1f, after the examination provided for in Article 16, the Auchority ascertains
thatr 2 concentration falls within the framework of those referred to in Article 6,
it shall prohibit its enforcement.

2. In cases where, in the course of the examination, insufficient evidence comes
to light to justify intervention against a concencradion, the Authority shall close the
examination and immediately inform the undertakings concerned and the Minister
of Industry, Commerce and Crafts of its conclusions on the matter. This measure
may be adopted at the request of the undertakings concerned as 2 means of proving
that they have eliminated from the original concentration plan factors which might
possibly involve distortions of competition.

3. If the concentration operation has already been completed, the Auchority may
lay down the necessary measures to re-establish conditons of effective competition,
eliminating the distorting effects.

-

ArTicre 19
Administrative fines for failure to comply with the ban on concentrations or with the
notification requirement

1. In cases where the undertakings complete 2 concentration in contravention of
the ban referred to in Article 18 paragraph 1 or where they fail to comply with the
provisions referred to in paragraph 3 of the same Article, the Authority shall impose
sdministeative fines ranging from a minimum of one per cent to 2 maximum of ten

per cent of the tumover of the undertakings which are the subjects of the concentration.

2. In the case of undertakings which have failed to comply with the prior notifica-
tion requirements laid down in Article 16 paragraph 1, the Authority may impose
administrative fines on the same undertakings ac 2 rate of one per cent of the turnover
for the year preceding that in which the nodce was made, to be added to any penaldies
apolying in pursuance of paragraph 1 as 2 result of the conclusions of the examinadon
provided for by the present Tide III, the start of which shall be fixed at the date
of notification of. the penalty referred to in the present paragraph.

CrarTER IV
SPECIAL PROVISIONS

ArTiICLE 20
Credit companies, insurance companies and the broadcasting and publishing sectors

1. The applicacion of Articles 2, 3, 4 and 6 to undertakings operating in the broad-
casting and publishing sectors shall fall within the competence of the authority provid-
ed for by the legislation in force for the broadcasting and publishing sectors.
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2. The application of Articles 2, 3, 4 and 6 to credit companies snall fall within
the competence of the relevant supervisory authoriry.

3. The measures of the supervisory authorities referred to in paragraphs 1 and 2
in pursuance of Articles 2, 3, 4 and 6 shall be adopted following consultation of
the Authority safeguarding competition and the market as referred to in Arcdicle 10,
which shall issue an opinioa within a period of 30 days from receipt of the documenta-
tion on which the measure is based. After this time limic has passed the supervisory
authority may a2dopt the measure on its own competence.

4. In the case of operations involving insurance companies, the measures of the
Authoricy provided for in Article 10 shall be adopred after consultation of the Insti-
tute for the Supervision of Private and Collective Insurance (ISVAP), which shall
issue an opinion within 2 period of 30 days from receipt of the documentation on
which the measure is based. After this time limit has passed the Authority referred
to in Article 10 may adopt the measure on its own competence.

5. The supervisory authority for credit companies may also authorize, for a limited
period, cartels derogating from the ban in Article 2 on grounds of the stapility reguire-
ments of the monetary svstem, bearing in mind the criteria referred to in Article
4 paragraph 1. Such authorization shall be adopted by agreement with the Authority
referred to in Article 10, which shall assess whether ot not the cartel involves the
elimination of comperition.

6. The Auchority referred w0 in Article 10 may notify the supervisory authorities
referred to in paragraphs 1 and 2 of a possible continuing infringement of Articles
2 and 3.

7. By way of derogation from the provisions of the preceding paragraphs, where
the carcel, abuse of 2 dominanc position or concentration relate to undertakings operat-
ing in sectors subjects to the supervision of more than one authority, each of those
authorities may adopt measures falling within its competence. ‘

8. The supervisory auchorities referred to in the present sticle shall operate ac-
cording to the procedure laid down for the Authority referred to in Article 10.

9. The provisions of the preseat Law on concentrations shall not constitute 2 dero-
gation from the standards in force in the banking, insurance, broadcasting and publish-
ing sectors.

Trree I
THE AUTHORITY'S POWERS OF INFORMATION AND CONSULTATION

ArTICLE 21
Power of communication to Parliament and the Government

1. In order to contribute to the more cffective protection of competition and the
market, the Auchority shall idencify pardicularly important cases in which legislative
or regulatory standards or geaeral administrative provisions produce distorsions of com-
petition ot of the correct functioning of the market which are not justified by general
interest requirements.

2. The Authority shall notify sicuations in which distortions arise from legislacive
provisions to Parliament and to the President of the Council of Ministers and, in
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other cases, to the President of the Council of Ministers, to the competent Ministers
and to the local and regional authorities concerned. .

3. The Authoriry shall, if it is advisable, issue an opinion on the measures necessary
to eliminate or prevent distortions and may publish the cases notified and the opipioas
in the appropriate way even based on the nature and the importance of the distortions
concerned. . ] o,

ARTICLE 22
Consultation activities

1. The Authoriry may express opinions on legislative ot regulatory initiatives and
on problems relating to competition and the market if it considers this appropriate
or at the request of the authorities and public bodies concerned. The President of
the Council of Ministers may request an opinion from the Authority on legislative
or regulatory initatives’ which have the direct effect of:

) Subjecting the exercise of an activiry or access to 2 market to quantitative res-
trictions;

&) Establishing exclusive rights in certain areas;

¢) Imposing generalized practices relating to prices and condicions of sale.

ArTICLE 23
Annual report

1. Before 30 April of each year the Authority shall submit to the President of
the Council of Ministers 2 report on is activities throughout the preceding year. The
President of the Council of Ministers shall, wichin 2 period of 30 days, convey the
report to Parliament.

ArTICLE 24
Report to the Government on certain Sectors

1. After consulting the authorities concerned, the Authority shall within 18 months
of its appointment, submit t0 the President of the Council of Ministers a report on
the actions to be taken to adapt 10 the principles of competition the regulations on
the award of public contracts, public utilities and commercial distribution.

Trmee IV
RULES CONCERNING GOVERNMENT POWERS ON CONCENTRA‘I'IONS

ArTiCLE 25
Government powers ont concentrations

1. The Council of Ministers shall, on a proposal from the Minister of Industy,
Commerce and Crafts, lay down generally and in advance criteria on the basis ©
which the Authority may exceptionally, for reasons of the general interest of the na-
tional economy within the framework of European integradon, autharize concentrd-
tions which are prohibited in pursuance of Article 6, provided they do not involve
the climination of competition from the market or restricdons o competition whi

are not stricely justified by the above-mentioned general interest. In such cases, and

TD/B/RBP. 94
page 41



TD/B/RBP.94
page 42

Rules for the Protection of Competition and the Market

whatever the circumstances, the Authority shall lay down the necessary measures to
re-establish conditions of full competition within 2 predetermined period.

2. In the case of conceatrations as referred to in Article 16 involving bodies or
undertakings from countries which do not protect the independence of bodies or un-
dertakings by means of standards producing effects similar to those of the preceding
Titles or which apply discriminacory provisions or which impose clauses having similar
effects in relacion to acquisitions by Italian undertakings or bodies, the President of
the Council of Ministers, following discussion with the Council of Ministers, may,
on 2 proposal from the Minister of Industry, Commerce and Crafts, wicthin a period
of 30 days from the noification referred to in Article 16 paragraph 3, prohibit the
concentration on essencial grounds relating to the national economy.

ARrTICLE 26
Publishing of decisions

1. The decisions referred to in Articles 15, 16, 18, 19 2nd 25 shall be publisned
within 2 period of 20 days by the Presidency of the Council of Ministers in a bullesin
produced for this purpose. The conclusions of the examinarions referred to in Article
12 paragraph 2 shall also, if the Auchority considers it appropriate, be published in

this bulletin.

T V™

RULES ON SHAREHOLDINGS IN CREDIT INSTITUTIONS

ArTICLE 27
Sharenoldings in credit institutions

1. The purchase or subscription of shares or of holdings in credit institutions by
any person, directly or through controlled companies, trust companies or intermedi-
aties, must be authorized by the Bank of Italy where, taking account also of shares
or holdings already owned, it involves a shareholding exceeding five per cent of the
capital of the credit inscirution and, whatever this threshold, where it involves control
of the credic insticution. Authorization shall also be required to take concrol of a
company which holds shares in a credit insdtution exceeding the above-mentioned limit.

2. For the purposes of the present Tidle, control shall be deemed to exist, in pursu-
ance of Article 2359 of the Civil Code, even where 3 single member or more than
one member belonging to*a voing syndicate — in which case each of them is consi-
dered to exercise control — owns more than one-quarter of the total number of ordi-
nary shares or holdings or more than one-tenth in the case of 2 company whose shares
are quoted on the Stock Exchange and provided no member or other voting syndicate
composed of other members has 2 greater total number of ordinary shares or holdings
or otherwise concrols the company. By voting syndicate shall be understood any agree-
ment between members governing the casting of votes. Any agreement governing the
casting of votes must be notified to the Bank of Italy within a period of 48 hours
from the date on which it is signed.

3. Operations referred to in paragrah | which, taking account also of shares aod -
holdings already owned, involve 2 shareholding not exceeding fwe per cent but ex-
ceeding one per cent of the capital and transfer operations relating to shares ot hold-
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ings already owned involving a reduction in the shareholding exceeding one per cent
must be nodified to the Bank of Iraly within a period of 48 hours from the date
on which they ace signed. ‘

4. Where he shareholding exceeds five per cent of the capital of the credic instisu-
tion renewed authorization shall be required for subsequent variations which, on their
own or jointly with preceding variadons, involve an increase or reduction in the share
holding exceeding two per cent of the capital of the credit inscitution.

5. If 2 person auchorized in pursuance of the preceding paragraphs no longer fulfils
2 number of the conditions which made the authorization necessary, he must noti

the Bank of Italy of this within 2 period of 15 days. In cases where a person 0o
longer fills such conditions as 2 consequence of an operation involving control of 2

credit establisnment being wransferred to another person, the operaton must receive
the prior authorization of the Bank of Iraly.

6. Persons other than credit institutions and financial bodies or companies and com-
panies of financial bodies which concrol such persons ot are controlled by them shall
not be authorized to purchase or subscribe, directy or through controlled companies,
trust companies of intesmediaries, shares or holdings in a credit institution which,
wich those aiready held, involve 2 shareholding exceeding 15 per ceat of the capital
of the institution in order to take control of it. However, if control is taken through
rmembership of voting syndicates as referred to in paragraph 2, authorization may

be granted if the applicant’s membership of the syndicate, akmg account also of shares

and holdings already owned and controlled, is not a decisive factor in forming the
majority required by the resolutions of the syndicate itself.

7. Holdings exceeding one per cent of the capital of credit insticudons which are

in existence on the date of entry into force of the present Law must be notified
to the Bank of Italy by registered letter within a period of 60 days, specifying any
sicuations which do not conform to those which may be authorized pursuant to the
present Article and the oumber of shares ot holdings bought after 25 January 1989.
Shareholdings exceeding five per cent and those involving concrol of the credit institu-
tion may be deemed to be auchorized if the Bank of Italy does not decide otherwise
whithin a period of 180 days from the date of despatch of the pocification. This
" time limit shall be suspended in cases where 2dditional informacion of dara is request-
ed from the interested party and it shall restarc from the date of despatch of such
informacion. Such 2 request may be repeated only once. The powers of revocation
referred to in Article 28 paragraph 2 shall be an exception. Within 2 period of one
year from-the date of entry into force of the preseat Law, the Treasury Minister
shall inform Pacliament of the list of sharcholdings exceeding the limit laid down
in paragraph 6 which have been authorized in pursuance of the present paragraph.
Shareholdings in existence on the date of entry into force of the present Law which
are owned by public bodies, including economic bodies, shall be deemed to be autho-
rized independenty of nocfication. :

8. 1f bodies or undertakings from countries which do not protect the independence
of credit instirutions by means or rules having an effect equivalent to that of the
present Title or which apply discriminatocy provisions or which impose ‘clauses having
similar effects in respect of purchases by Italiaa undertakings ot bodies are found
to be involved in operations as referred to in paragraph L, the Baak of Italy shal
notify the application for authorization to the Treasury Minister, oa a proposal from
whom the President of the Council of Ministers may, evea on essential grounds relat-
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ing to the national economy, prohibit authorization within 2 period of one month
from the notificacion.

ArTiCLE 28
Authorization and notification

1. Persons who wish to be granted suthorization as referred to in Arricle 27 muss
apply to the Bank of Italy by registered letter. Authorizacion shall be deemed to be
granted if the Bank of Italy fails to react within a period of 90 days from the date
of despatch of the registered letter. The dme limic shall be suspended if additional
information or data is requested from the incerested party and shall restart from the
date of despatch of the registered letter sent in reply; the request for information

and data may be repeated only once.

2. Even if authorization is granted tacicly it may at any time be suspended or re-
voked by the Bank of Italy, taking account of positions acquired or reinforced as
2 result of agreements as referred to in Article 27 paragraph 2 or of other events
subsequent to auchorization.

3. Measures taken by the Bank of Iraly shall be noified to the applicant and to
the credic institution concernsd. Reasons must be given for measures which refuse,
revoke or suspend authorization.

4. The Interministerial Committee on Credit and Savings shall lay down the criteria
for the granting, suspension and revocation of authorization with 2 view to safeguard-
ing the independence of the credit institution and protecting the interests of deposi-
tors, taking account also of the position of the directors, trustess, general directors
and Biquidators of companies which have applied for and obrained authorization and

those of the companies or bodies to which the credic inscitution’s shareholdings relate,

and of connections of 2 technical, financial, organizational ot contractual nature which
exist berween the applicant and other persons, with regard to the prevention of any
dominant influence. The Interministerial Committee on Credic and Savings shall fur-
thermore, on a proposal from the Bank of Iraly, issue appropriate provisions under
the terms of which sharehoiders having holdings involving 2 requirement to apply
for authorization must sign 2 declaration of responsibilicy (known as the autonomy
protocol) at any time for the Bank of Iraly and, whatever the circumstance, for every
application for authorization to take oc increase shareholdings. The Interministerial
Committee on Credit and Savings shall, on a proposal from the Bank of Italy, general-
ly establish maximum amounts, criteria, rules of procedure and requirements in respect
of the case in question referred to in Article 27 paragraph 6. The Interministerial
Committee on Credit and Savings may, in the same resolucion, on 2 proposal from
the Bank of Iraly, issue provisions in pursuance of the present Law for credit inscicu-
tions in respect of the definidon of a dominant influence and the configuration of
_the major associate. The Bank of Italy may also give instructions for the safeguarding
of the attributive neutrality of credic insdrudons. The resoludons of the Interministesial
Committee on Credic and Saving shall be published in the Gazzents Ufficiale of the
Italian Republic.

S. Specimens for applications for authorization and the documentation to be sup-
plied and specimens of the notifications teferred to in Article 27 paragraphs 3, 5
and 7 shall be drawn up by the Bank of Italy and published in the Gazzerta Ufficiale
of the Iralian Republic.
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ArmiCLE 29
Suspension of voting rights, compulsory transfer, penal sanchions

1. The voting rights conferred by the shares or holdings acquiréd or subscribed
referred to in Article 27 may not be exercised before notification of the authorization
measure, nor before application has been made for the latter, nor before notification
ot refusal, suspension or revocation of authorization, nor before the end of the time
limit laid down in Article 28 paragraph 1. In the case-of non-complisnce, appeal may
be made agzinst the resolution ander the terms of Article 2377 of the Civil Code
if the required majoricy could not be achieved without the votes conferred by these
actions or holdings. Distraint may also be proposed by the Bank of Italy. The actions
or holdings in respect of which voting rights may not be exercised shall be accounted
for with a view to the regular constitution of the meering.

2. Shares or holdings owned by a person 2s referred to in Article 27 paragraph
6 which excesd 15 per ceat of the capital of the credit institution or confer control
of it must be transferred within six months following the approval of the budget
in which they appear; in the case of those which are in existence on the date of
entry into force of the present Law and which have been nodified to the Bank of
Italy in pursuance of Article 27 paragraph 7, the time limit shall run from the date
of notification of the provision which provides for it. In the case of non-completion,
the courts shall, at the request of the Bank of Italy, order the sale of the shares

or holdings through a broker, or 3 credit company or institution.

3. In the case of failure to apply for authorization, failure to nodfy or incomplete
or false notification as provided in Article 27 and of infringement of the provisions
of paragraphs 1 and 2, the directors and general directors of the companies or of
the body and the associates who fail to make notification as provided in Article 27
paragraph 2 shall, except where the facts constitute a more serious misdemeanour,

be liable to imprisonment of between one and five years and to 2 fine of ITL 4
to 20 million.

4. The provisions of the present Article shall also apply to shares and holdings
not exceeding five per cent of the capital of the credit insticution which confer control
of that instirution by means of agreements as referred to in Ardcle 27 paragraph
2 or of other events subsequent t© their purchase or subscription.

Positions as referred to in Article 27 shall be excluded subject to anr application
for authorization to purchase ot subscribe the shares or holdings oa which they are
based, with retroactive effects, within a period of 48 hours from the decision by
the voting syndicate or from the participation of the latter, and t© the granting ©
such auchorization by the Bank of Ttaly in accordance with the provisions of Arricle 28.

Armicte 30
Conflicts of interest

1. Credit institutions must, in granting loans to persons who have links with them

or who hold a large portion of their capital or funds, comply with the limics set by
the Bank of Italy in pursuance of the direccives of the Interministerial Committee

on Credit and Savings.

2. Such limics shall be determined by exclusive reference to the credic insdtudion’s
sssecs and to the sharcholding owned by the borrower hi clf.

3. The Interministerial Commitcee on Credit and Savings shall draw up directives
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" on the subjects of conflicts of interest berween credit institutions and their major

shareholders relacing to other banking activities.

Trme VI
FINAL PROVISIONS

ArTiCLE 31
Penalties

1. In setting the administrative fines resulting from the infringement of the present
Law, it shall be appropriate to observe, insofar as they apply, the provisions conrained
in Chapter I, Sections I and 1I of Law No. 689 of 24 November 1981.

ARrRTICCE 32
Financial cover

1. The costs arising from the application of the present Law, which are assessed
at ITL 20 billion for 1890, ITL 32 billion for 1991 anc ITL 35 billion for 1992,
shall be covered by 2 corresponding reduction in the allocations eatered in the three-
year budges 1990-1992 under chapeer 6856 of the Treasury Minisiry's provisional
statement for the year 1990, making use for this purpose of the special reserve «Action
to safeguard competition and the marke.

ArTiCLE 33
Jurisdiction

1. Appeals against the administrative provisions adopted on the basis of the provi-
sions contained in Titles I to IV of the present Law shall come unde: the exclusive
jurisdiction of the administrative judiciary. They must be subritted to the Regional
Administrative Court of Ladum.

2. Actons for avoidance and indemnification of damages and appeals for the pur-
pose of obtaining emergency measures relating to the infringement to the provisions
contained in Tides I to IV shall be submitted to the competent Court of Appeal.

ARTICLE 34
Enery into force

1. The present Law shall enter into force on the dav following that of its publica-
ton in the Gazzerta Ufficiale of the Italian Republic.
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JAMAICA
No. 9—1993
I assent,
[LS.]

Howarp COOKE,
Governor-General,

9th day of March, 1993.

AN ACT to Provide for the maintenance and encourage-
ment of competition in the conduct of trade, business
and in the supply of services in Jamaica with a view to
providing consumers with competitive prices and product
choices.

[ 9th March, 1993 ]

BE IT ENACTED by The Queen’s Most Excellent Majesty,
by and with the advice and consent of the Senate and House
of Representatives of Jamaica, and by the authority of the
same, as follows:—

1. This Act may be cited as the Fair Competition Act, snértéﬂe.
1993.
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PART I. Preliminary
g:fvfm' 2.—(1) In this Act, unless the context otherwise
requires—
“acquire”_

(a) in relation to goods, includes obtain by way
of gift, purchase or exchange, and by way
of lease, hire or hire purchase;

(b) 1in relation to services, includes accept.

“advertisement” means any form of communication
made to the public or a section of the public for
the purpose of promoting the supply of goods or
services; ‘

“agreement” includes any agreement, arrangement Or
understanding whether oral or in writing or

whether or not it is or is intended to be legally
enforceable;

“authorized officer” means any officer of the Commis-
sion authorized by the Commission to assist it in
the performance of its functions under this Act;

“business” means any activity that is carried on for
gain or reward or in the course of which goods or
services are manufactured, produced or supplied,
including the export of goods from Jamaica;

“Commission” means the Fair Trading Commission
established under section 4;

“consumer” means any person who is either—

(a) a person to whom goods are or are intended
to be supplied in the course of a business
carried on by the supplier or potential sup-
plier;

(b) a person for whom services are supplied in
the course of a business carried on by the
supplier or potential supplier, -
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and who does not seek to receive the goods or
services in the course of a business carried on by
him;

“Court” means the Supreme Court;

“dealer” means a person carrying on a business of
supplying goods, whether by wholesale or retail;

“employee” means a person who works under a con-
tract of employment;

“enterprise” means any person who carries on business
in Jamaica but does not include a person who—

(a) works under a contract of employment; or

(b) holds office as director or secretary of a
company and in either case is acting in that
capacity;

“functions” includes powers and duties;

“goods” means all kinds of property other than real
property, money, securities or choses in action;

“group”, where the reference is to a group of persons
fulfilling specifisd conditions (other than the condi-
tion of being interconnected companies), means any
two or more persons fulfilling those conditions,
whether or not, apart from fulfilling them they
would be regarded as constituting a group;

“group of interconnected companies” means a group
consisting of two or more companies all of which
are interconnected with each other;

“interconnected company” shall be construed in ac-
cordance with subsection (2) (a);

“price” includes any charge or fee, by whatever name
called;

“service” means a service of any description whether
industrial, trade, professional or otherwise;

3
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“Supply,,—
(a) in relation to goods, includes supply or re-

supply by way of gift, sale, exchange, lease,
hire or hire purchase;

(b) in relation to services, does not include the
rendering of any services, under a contract
of employment but includes—

(i) the performance of engagements, for -
gain or reward (including profes-
sional engagements) for any matter;
and

(i) the rendering of services to order,
and the provision of services by
making them available to potential
users,

and “supplier” shall be comnstrued accordingly;

“trade” means any trade, business, industry, profession
or occupation, relating to the supply or acquistion
of goods or services. '

(2) For the purposes of this Act—

(a) any two companies are to be treated as intercon-
nected companies if one of them is a company of
which the other is a subsidiary or if both of them
are subsidiaries of the same company;

(b) a group of interconnected companies shall be
treated as a single enterprise.

(3) Every reference in this Act to the term “market”
is a reference to a market in Jamaica for goods or services
as well as other goods or services that, as a matter of fact -
" and commercial commonsence, are substitutable for them.

(4) References in this Act to the lessening of competi-
tion shall, unless the context otherwise requires, include -
references to hindering or preventing competition.
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(5) For the purposes of this Act, the effect on com-
petition in a market shall be determined by reference to all
factors that affect competition in that market, including com-
petition from goods or services supplied or likely to be
supplied by persons not resident or carrying on business in

Jamaica.

3. Nothing in this Act shall apply to—

(a)

(b)

(c)

(e)

()

(g)

(h)

combinations or activities of employees for their
own reasonable protection as employees;

arrangements for collective bargaining on behalf of
employers and employees for the purpose of fixing
terms and conditions of employment;

the entering into of an agreement in so far as it
contains a provision relating to the use, licence or
assignment of rights under or existing by virtue of
any copyright, patent or trade mark;

the entering into or carrying out of such an agree-
ment or the engagement in such business practice,
as is authorized by the Commissioner under Part
Y; |

any act dene to give effect to a provision of an
arrangement referred to in paragraph e); =~

activities expressly approved or required under any
treaty or agreement to which Jamaica is a party;

activities of professional associations designed to
develop or enforce professicnal standards of compe-
tence reasonably necessarv for the protection cf
the public;

such other business or activity declared by the
Minister by order subject to affirmative resolution.

Application
of Act
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ParT I1.—The Fair Trading Commission

4—(1) There is hereby established for the purposes of
this Act, a body to be called the Fair Trading Commission
which shall be a body corporate to which section 28 of the
Interpretation Act shall apply.

(2) The provisions of the Schedule shall have effect as
to the constitution of the Commission and otherwise in rela-
tion thereto.

5.—(1) The functions of thé Commission shall be—

(a) to carry out, on its own initiative or at the request
of any person such investigations in relation to the
conduct of business in Jamaica as will enable it to
determine whether any enterprise is engaging in
business practices in éontravention of this Act and
the extent of such practices;

(b) to carry out such other investigations as may be
requested by the Minister or as it may consider
necessary or desirable in connection with matters
falling within the provisions of this Act;

() to advise the Minister on such matters relating to the
operation of this Act, as it thinks fit or as may be
requested by the Minister; -

(d) to investigate on its own initiative or at the
request of any person adversely affected and take
such action as it considers necessary with respect
to the abuse of a dominant position by any en-
terprise; and

(&) to carry out such other duties as may be prescribed
by or pursuant to the Act.

(2) It shall be the duty of the Commission—

(a) to make available—

(i) to persons engaged in business, general

-

information with respect to their rights and
obligations under this Act;
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(i) for the guidance of consumers, general
information with respect to the rights and
obligations of persons under this Act
affecting the interests of consumers;

(b) to undertake studies and publish reports and
information regarding matters affecting the in-
terests of consumers;

(c) to co-operate with and assist any association or
body of persons in developing and promoting the
observance of standards of conduct for the pur-
pose of ensuring compliance with the provisions of

this Act.
6. The Commission shall obtain such information as it Sﬁﬁ‘iﬁ":ﬁ
considers necessary to assist it in its investigation and, seek infor-

where it considers appropriate, shall examine and obtain maton

verification of documents submitted to it.
7.—(1) For the purposes of carrying out its functions Powerofthe

. . e . Commis-
under this Act, the Commission is hereby empowered to—  sion. )

(a) summon and examine witnesses;
(b) call for and examine documents;
(c) administer oaths;

(d) require that any document submitted to the Com-
mission be verified by affidavit;

(e) adjourn any investigation from time to time.

(2) The Commission may hear orally any person who.
in its opinion, will be affected by an investigation under this
Act, and shall so hear the person if the person has made a
written request for a hearing, showing that he is an interested
party likely to be affected by the result of the investigation
or that there are particular reasons why he should be heard
orally.

(3) The Commission may require a person engaged in
business or a trade or such other person as the Commis-
sion considers appropriate, to state such facts concerning
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goods manufactured, produced or supplied by him or
services supplied by him as the Commission may think
necessary to determine whether the conduct of the business
in relation to the goods or services constitutes an uncom-
petitive practice.

(4) If the information specified in subsection (3) is
not furnished to the satisfaction of the Commission, it may
make a finding on the basis of the information available
before it.

x-bxemh 'ldg_s to 8. Hearings of the Commission shall take place in public
public.  but the Commission may, whenever the circumstances sO

warrant, conduct a hearing in private.

:’3*;‘;1; 9.—(1) The Minister may give to the Commission such
may Bes.  directions of a general mature as the Minister considers
necessary in the public interest as to the policy to be

followed by the Commission.

(2) The Comm:ission shall give effect to any direc-
tions given pursuant to subsection (1).

Egt‘:;ﬁ:n‘éf  10.—(1) Subject to this section, the Commission may, for
search,ete.  the purpose of ascertaining whether any person has en-
gaged or is engaging in conduct constituting or likely to con-
stitute a contravention of this Act, require an authorized
officer to enter and ssarch any premises and inspect and
remove for the purpose of making copies, any documents
or extracts therefrom in the possession or under the con-

irol of any person.

(2) An authorized officer shall not exercise the
powers conferred by subsection (1) unless he obtains a war-
rant authorizing him to exercise those powers in accordance
with subsection (4).

(3) Where a Justice of the Peace is satisfied on in-
formation on oath that there is reasonable ground for
believing that any person has engaged or is engaging in
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conduct constituting or likely to constitute a contraven-
tion of this Act, the Justice of the Peace may by war-
rant under his hand, permit an authorised officer to exercise
the powers conferred by subsecticn (1) in relation to any
premises specified in the warrant, so, however, that such
warrant shall not authorize the detention of a document for
a period exceeding seven days.

(4) An authorized ofiicer shall—

(a) on entering any premises pursuant to a warrant
issued under subsection (3), produce evidence of
his authority to enter the premises and evidence
of his identity;

(b) upon completing a search authorized under this
section, leave a receipt listing documents or ex-
tracts therefrom removed for the purposes of this
section.

(5) The occupier or person in charge of any
premises entered pursuant to this section shall provide the
authorized officer with all reasonable facilities and
assistance for the effective exercise of his functions under
this section.

11.—(1) At any stage of an investigation under this Act, Discontiau-
if the Commission is of the opinion that the matter being inyestga-
investigated does not justify further investigation, the Com- ®°®

mission may discontinue the investigation.

(2) The Commission shall, on discontinuing an
inquiry, make a report in writing to the Minister stating the
information obtained and the reason for discontinuing the
investigation.

Financial Provisions, Accounts and Reports

12.—The funds of the Cocmmission shall consist of— Funds of
. Commis-
(a) such sums as may be appropriated by Parliament sicn.

for the purposes of this Act;
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(b) any other moneys which may in any manner
become payable to ar vested in the Commission
in respect of any matter incidental to his functions.

Accousts 13..-—(1) The accounts of the Commission shall be

* audited annually by the Auditor-General or by any auditor
or auditors approved by him and a statement of accounts
so audited shall form part of the annual report referred to
in section 14 (1).

(2) The Commission shall, in each year, before a
date specified by the Minister—
(a) submit to the Minister a statement of accounts
audited in accordance with subsection (1);

(b) submit to the Minister for approval estimates of
revenue and expenditure for the financial year
next following.

Reports. 14.—(1) The Commission shall, within three months after
the end of each financial year, or within such longer period
as the Minister may in special circumstances allow, cause
to be made and transmitted to the Minister a report dealing
generally with the activities of the Commission during the
preceding financial year.

(2) The Commission may from time to time furnish
to the Minister a report relating to any particular matter or
matters investigated, or being investigated which, in the
opinion of the Commission, require the special attention of
the Minister. ‘

(3) The Minister shall cause a copY of a report sub-
mitted under this section to be laid on the Table of the
House of Representatives and of the Senate.

Appointment of Staff

nggiﬂf 15.—(1) The Commission shall appoint and employ an
Erocutive  Executive Director who shall hold office for a period of

Director, . .
Secretary seven years and may be re-appointed for periods not €x-

3:1;3?;3:::. ceeding five years at a time.
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(2) The Lxecutive Director shall be in charge of the
day to day management of the Commission.

(3) Subject to subsection (4), the Executive Director
shall receive such emoluments and be subject to such terms
and conditions of service as may from time to time be pre-
scribed by or under any law or by a resolution of the House
of Representatives.

(4) The emoluments and terms and conditions of
service of the Executive Director, other than allowances
that are not taken into account in computing pensions,
shall not be altered to his disadvantage during the period
of his appointment or reappointment, as the case may be.

(5) The emoluments for the time being payable to
the Executive Director by virtue of this Act shall be charged
on and paid out of the Consolidated Fund.

(6) The Commission may appoint and employ at
such remuneration and on such terms and conditions as
it thinks fit, such other officers and employees as it thinks
necessary for the proper carrying out of the provisions of
this Act:

Provided that—

(a) no salary in excess of the prescribed rate shall be
assigned to any post without the prior approval
of the Minister; and

(b) no appointment shall be made without the prior
approval of the Minister to any post to which
a salary in excess of the prescribed rate is assigned.

(7) In subsection (3) “the prescribed rate” means
a rate of $100,000 per annum or such higher rate as the
Minister may, by order, prescribe.
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(8) The Governor-General may, subject to such con-
ditions as he may impose, approve of the appointment of
any officer in the service of the Government to any office
with the Commission, and any officer so appointed shall,
during such appointment, in relation to pension, gratuity
or other allowance, and to other rights as a public officer,
be treated as continuing in the service of the Government.

Pensions, 16. The Commission may enter into arrangements
§f,§‘;,‘f,‘,°:, respecting schemes, whether by way of insurance policies
ey or not for medical benefits, pensions, gratuities and other

retiring or disability or death benefits relating !0 employees
of the Commission and such arrangements may include
provisions for the grant of benefits to the dependants and
the legal personal representatives of such employees.

PAarT III.  Control of Uncompetitive Practice

gg‘geigf}s 17.—(1) This section applies to agreements which con-
ment tain provisions that have as their purpose the subsiwantial

havi . o g
effect of lessening of competition, or have or are likely to have the

ettion, cffect of substantially lessening competition in a market.

(2) Without prejudice to the generality of subsection
(1) agreements referred to in that subsection include agree-
ments which contain provisions that— ~

(a) directly or indirectly fix purchase or selling prices
or any other trading conditions;

(b) limit or control production, markets, technical
development or investment; -

(c) share markets or sources of supply;

(d) affect tenders to be submitted in response to 2
request for bids;

(e) apply dissimilar conditions to equivalent trans-
actions with other trading parties, thereby placing
them at a competitive disadvantage;
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() make the conclusion of contracts subject to accept-
ance by the other parties of supplementary obli-
gations which, by their nature or according to
commercial usage, have no connection with the
subject of such contracts,

being provisions which have or are likely to have the effect
referred to in subsection (1).

(3) Subject to subsection (4), no person shall give
effect to any provision of an agreement which has the pur-
pose or effect referred to in subsection (1); and no such pro-
vision is enforceable.

(4) Subsection (3) does nbt apply to any agréement
or category of agreements the entry into which has been
authorized under Part V or which the Commission is satis-
fied—

(a) contributes to—

(i) the improvement of production or distribu-
tion of goods and services; or

(i) the promotion of technical or economic pro-
gress,

while. allowing consumers a fair share of the re-
sulting benefit; -

(b) imposes on the enterprises concerned only “such
restrictions as are indispensible to the attainment
of the objectives mentioned in paragraph (a): or

(c) does not afford such enterprises the possibility of
eliminating competition in respect of a substan-
tial part of the goods or services concerned.

18.—(1) For the purposes of this Act, a provmon of an Agseements

agreement is an exclusionary provision if— exclusionary
provisions
(a) the agresment is entered into or arrived at between Yvoid-
persons of whom any two or more are in compe-

tition with each other; and
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(b) the effect of the provision is to prevent, restrict or
limit the supply of goods or services to, or the
acquisition of goods or services from, any par-
ticular person or class of persons either generally
or in particular circumstances or in particular con-
ditions, by all or any of the parties to the agree-
ment or, if a party is a company, by an intercon-
nected company.

(2) For the purposes of subsection (1), a person is in
competition with another person if that person or any inter-
connected company is, or is likely to be or, but for the rele-
vant provision, would be or would be likely to be, in com-
petition with the- other person or with an interconnected
company, in relation to the supply or acquisition of all or
any of the goods or services to which that relevant provision
relates.

(3) No person shall give effect to an exclusionary
provision of an agreement.

Existence 19. For the purposes of this Act an enterprise holds a

of dominaat  dominant position in a market if by itself or together with
an interconnected company, it occupies such a position of
economic strength as will enable it to operate in the market
without effective constraints from its competitors or poten-
tial competitors.

Abuse o 20.—(1) An enterprise abuses a dominant position if it

position. impedes the maintenance or development of effective com-

petition in a market and in particular but without prejudice
to the generality of the foregoing, if it—

(a) restricts the entry of any person into that or any
other market;

(b) prevents or deters any person from engaging in
competitive conduct in that or any other market;

(c) eliminates or removes any person from that or any
other market;
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(d) directly or indirectly imposes unfair purchase or
selling prices or other uncompetitive practices;

(¢) limits production of goods or services to the pre-
judice of consumers;

() makes the conclusion of agreements subject to
acceptance by other parties of supplementary
obligations which by their nature, or according
to commercial usage, have no connection with the
subject of such agreements. '

(2) An enterprise shall not be treated as abusing a
dominant position—

(a) if it is shown that—

(i) its behaviour was exclusively directed to
improving the production or distribution of
goods or to promoting technical or eco-
nomic progress; and

(i) consumers were allowed a fair share of the
resulting benefit;

(b) by reason only that the enterprise enforces or seeks
to enforce any right under or existing by virtue
of any copyright, patent, registered design or trade
mark. '

-

21.—(1) Where the Commission finds that an enterprise Actionin
has abused or is abusing a dominant position and that such relation #°
abuse has had or is having the effect of lessening competi- dominant

tion substantially in a market, the Commission shall— position.
(2) notify the enterprise of its finding; and

(b) direct the enterprise to take such steps as ar¢
necessary and reasonable to overcome the effects of
abuse in the market concerned.

(2) In determining, for the purposes of subsection
(1) whether a practice has had, is having or is likely to have
the effect of lessening competition substantially in a
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market, the Commission shall consider whether the practice
is a result of superior compstitive performance.

(3) For the purposes of this section, an &ct is not
an uncompetitive practice if it is engaged in pursuant only
to the exercise of any right or enjoyment of an interest
derived under any Act pertaining to intellectual or indus-

trial property.

PART IV. Resale Price Maintenance

Collective Resale Price Maintenance

EoUecti;em 22.—(1) It is unlawful for any two or more enterprises,
b'yﬁ sup- being suppliers of goods, to enter into or carry out any
pierspro-  agrcement by virtue of which they undertake—

) 34

(a) to withhold supplies of gocds from dealers (whether
parties to the agreement or not) who resell or
have resold goods in breach of any condition as
to the price at which those goods may be resold;

(b) to refuse to supply goods to such dealers except
on terms and conditions which are less favourable
than those applicable in the case of other dealers
carrying on business in similar circumstances;

(c) to supply goods only to persons who urndertake or
have undertaken to do any of the acis described
in paragraph (a) or (b).

(2) It is unlawful for any two or more enterprises
referred to in subsection (1) to enter into or carry out any
agreement authorizing—

(a) the recovery of penalties (however described) by
or on behalf of the parties to the agreement from
dealers who resell or have resold goods in breach
of any such condition as described in subsection
(1) (@; or

(b) the conduct of any proceedings in connection
therewith.
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23.—(1) It it unlawful for any two or more enterprises,
being dealers in any goods, to enter into or carry out any
agreement by which they undertake—

(a) to withhold orders for supplies of goods from sup-
pliers (whether parties to the agreement or not)—

() who supply or have supplied goods without
imposing such a condition as is described
in section 22 (1) (a); or

(i) who refrain or have refrained from taking
steps to ensure compliance with such con-
ditions in respect of goods supplied by
them; or

-(b) to discriminate in their handling of goods against
goods supplied by those suppliers.

(2) 1t is unlawful for any two or more enterprises
referred to in subsection (1) to enter into or carry out an
agreement authorizing—

(a) .the recovery of penalties (however described) by
or on behalf of the parties to the agreement from
the suppliers referred to in subsection (1); or

(b) the conduct of any proceedings in connection
therewith.

24. Sections 22 and 23 apply in relation to an association
whose members consist of or include—

(a) enterprises which are suppliers or dealers in any
goods; or
(b) representatives of such enterprises,
as they apply to an enterprise.

Individual Minimum Resale Price Maintenance

25.—(1) Any term or condition of an agreement for the
sale of goods by a supplier to a dealer is void to the extent
that it purports to establish or provide for the establish-
ment of minimum prices to be charged on the resale of the
goods in Jamaica.

17
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(2) Subiject to subsections (3) and (4), it is unlawhii
for a supplier of goods (including an association or person
acting on behalf of such supplier) to—

(a) include in an agreement for the sale of goods, a
term or condition which is void by virtue of this
section,

(b) require, as a condition of supplying goods to a
dealer, the inclusion in the agreement of any term
or condition, or the giving of any undertaking to
the like effect;

(c) notify to dealers, or otherwise publish on or in
relation to any goods, a price stated or calculated
to be understood as the minimum price which may
be charged on the resale of the goods in Jamaica.

. (3) Paragraph (a) of subsection (2) does not affect
the enforceability of an agreement except in respect of
the term or condition which is void by virtue of this sec-
tion.

(4) Nothing in paragraph (c) of subsection (2) shall
be construed as precluding a supplier (or an association or
person acting on behalf of a supplier) from notifying to
dealers or otherwise publishing prices’ recommended as
appropriate for the resale of goods supplied or to be supplied
by the supplier.

Patented 26.—(1) Section 25 applies to patented goods (including
goods under goods made by a patented process) as it applies to other
section 25.

goods.

(2) Notice of any term OI condition which is void
by virtue of section 25, or which would be so void if included
in an agreement relating to the sale of any such goods, is of
no effect for the purpose of limiting the right of a dealer to
dispose of those goods without infringement of the patent

(3) Nothing in section 25 and in this section affects
the validity. as between the parties and their successors, of
any term or condition—
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of a licence granted by the proprietor of a patent
or by a licensee under any such licence; or

(b) of any assignment of a patent,
so far as it regulates the price at which goods produced or
processed by the licensee or assignes may be sold by him.

27.—(1) It is unlawful for a supplier to withhold supplies
of any goods from a dealer seeking to obtain them for resale
on the ground that the dealer—

(@)

(b)

has soid goods obtained eitker directly or indirectly
from that supplier, at a price below the resale price
or has supplied such goods either directly or in-
directly to a third party who had done so; or

is likely, if the goods are supplied by him, to sell
them at a price below that price, or supply them
either directly or indirectly to a third party who
would be hkely to do so.

(2) In this section “the resale price”, in relation to a

sale of any description, means—

(a)

(b)

any price nctified to the dealer or otherwise pub-
lished by or on behalf of a supplier of the goods in
questxon (whether lawfully or not) as the price or
ninimum price which is to be charged on or is
recommended as appropriate for a sale of that
description; or

any price prescribed or purporting to be prescribed
for that purpose by an agreement between the
dealer and any such supplier.

(3) Where under this section it would be unlawful

for a supplier to withhold supplies of goods, it is also un-
lawful for him to cause or procure any otker supplier to do

SO.

28.—(1) For the purposes of this Part, a supplier of goods
shall be treated as withholding supplies from a dealer—

()

if he refuses or fails to supply those goods to the
order of the dealer;

19
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(b) if he refuses to supply those goods to that dealer
except at prices, or on terms or conditions as to
credit, discount or other matters, wkich are signifi-
cantly less favourable than those at or on which
he normally supplies those goods to other dealers
carrying on business in similar circumstances; or

(c) if, although he enters into an agreement to supply
goods to the dealer, he treats him in a manner
significantly less favourable than that in which he
normally treats other such dealers in respect of
times or methods of delivery or other matters
arising in the execution of the agresment.

(2) A supplier shall not be treated as withholding
supplies of goods on any ground mentioned in section 27 (1)
if, in addition to that ground, he has other grounds which,
standing alone, would have led him to withhold those

supplies.

(3) Subject to subsection (4), if, in proceedings
brought against a supplier of goods in respect of a contra-
vention of section 27 (1), it is proved that supplies of goods
were withheld by the supplier from a dealer, and it is further
proved that— _

(a) during a period ending immediately before the
supplies were so withheld, the supplier was doing
business with the dealer or was supplying goods of
the same description to other dealers carrying on
business in similar circumstances; and

_(b) the dealer, to the knowledge of the supplier, had
within the preceding six months acted as described
in section 27 (1) (a) or had indicated his intention
to act as described in section 27 (1) (b) in relation
to the goods in question,

it shall be presumed, unless the contrary is proved, that the
supplies were withheld on the ground that the dealer had
so acted or was likely so to act.
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(4) Subsection (3) does not apply where the proof
that supplies were withheld consists only of evidence of
requirements imposed by the supplier in respect of the time
at which or the form in which payment was to be made
for goods supplied or to be supplied.

ParT V. Authorizations.

29.—(1) Subject to subsection (2), any person who pro- Grastof
poses to enter into or carry out an agreement or to engage :igf.om'
in a business practice which in the opinion of that person,
is an agreement or practice affected or prohibited by this
Act, may apply to the Commission for an authorization to

do so.

(2) In respect of an application under subsection (1),
the Commission—

(a) may notwithstanding any other provision of this
Act, if it is satisfied that the agreement or practice,
‘as the case may be, is likely to promote the public
benefit grant an authorization subject to such
terms and conditions as it thinks fit; or

(b) may refuse to grant an authorization and if it does
so, the Commission shall inform the applicant in
writing of its reasons for refusal. -

30. While an authorization granted under section 29 re- Effestof
mains in force, nothing in this Act shall prevent the person et
to whom it is granted from giving effect to any agreement
or any provision of an agreement or from engaging in any
practice to which the authorization relates.

31.—(1) Subject to subsection (2), the Commission may &e;mggg

revoke or amend an authorization if it is satisfied that— zation.

(a) the authorization was granted on information
that was false or misleading;

(b) there has been a breach of any terms or condition
subject to which the authorization was granted.
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(2) The Commission shall, before revoking or
amending an authorization, serve on the relevant applicant
a notice in writing specifying the default and inform him
of his right to apply to the Commission to be heard on
the matter within such time as may be specified in the
notice.

32.—(1) The Commission shall keep 2 register, in. such
form as it may determine, of authorizations granted under
this Part. o ' ’

(2) The register shall be kept at the office of-the
Commission and shall be available for inspection by mem-
bers of the public at all reasonable times. .-

ParT V1. Exclusive Dedling, Tied Selliﬁg and Market .
Restriction e

33.—(1) For the purposes of this section—
» “axclusive dealing” means—

(a) any practice whereby 2 supplier of goods,
as a condition of supplying the goods to
a customer requires that customer to—
(i) deal only or primarily in goods
supplied by or designated by the
supplier or his nominee, Or

" (i) refrain from dealing in a specified
class or kind of goods except as
supplied by the supplier or kis
nominee; and

(b) any practice whereby a supplier of goods
induces a customer to meet a condition
referred to in sub-paragraph (@) by
offering to supply the goods to the cus-
tomer on more favourable terms or con-
ditions if the customer agrees to meet that
condition; ’

TD/B/RBP.9%4
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“market restriction” means any practice whereby a
supplier of goods, as a condition of supplying the
goods to a customer, requires that customer to

. supply any goods only in a defined market, or
exacts a penalty of any kind from the customer if
he supplies any goods outside a defined market;

“tied selling” means—
(@) any practice whereby a supplier of an

(b)

article, as a condition of supplying the
article (in this section referred to as the

“tied article”) to a customer, requires the
customer to— S :

(i) acquire any other article from the
supplier or his nomines;

(ii) refrain from using or distributing,
in conjunction with the tied article,
another article that is not of a
brand or manufacture desig-
nated by the supplier or the
nominee; and

any practice whereby a supplier of an
article induces a customer to meet a condi-
tion set out in paragraph (a) by offering fo
supply the tied article to the customer
on more favourable terms or conditions
if the customer agrees to meet that condi-
tion.

~ (2) Where on investigation the Commission finds
that an enterprise is engaging in tied selling, the Commission
shall prohibit that enterprise from so.doing.

(3) Where on investigation the Commission finds
that .exclusive . dealing or market restriction, because it is
engaged in by a major supplier of goods in a market or
because it is widespread in a market, is likely to—

(a) impede entry into or expansion of an enterprise in
the market;
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() impede introduction of goods into or expansion of
sales of goods in the market; or

(c) have any other exclusionary effect in the market,
with the result that competition is or is likely to be lessened
substantially, the Commission may prohibit that supplier
from continuing to engage in market restriction or exclusive
dealing and to take such other action as, in the Commission’s
opinion, is necessary to restore or stimulate competition in
relation to the goods.

(4) The Commission shall not take action under this
section where, in its opinion exclusive dealing or market
restriction is or will be engaged in only for a reasonable
period of time to facilitate entry of a new supplier of goods
into a market or of new goods into a market and this sec-
tion shall not apply in respect of exclusive dealing or market
restriction between or among interconnected companies.

PAarT VI. Offences against Competition

Price 34.—(1) A person who is engaged in the business of pro-
Bxing. ducing or supplying goods shall not, directly or indirectly—

(a) by agreement, threat, promise or any like means,
attempt to influence upward or discourage the re-
duction of, the price at which any other person
supplies or offers to supply or advertises goods;

(b) refuse to supply goods to or otherwise discrimi-
nates against any other person engaged in business;

(c) refuse to supply goods to or otherwise discrimi-
nates against any other person engaged in business
because of the low pricing policy of that other
person.

(2) Subsection (1) does not apply where the person
attempting to influence the conduct of another person and
that other person—

(a) are interconnected companies; or
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(3) For the purposes of this section, a suggestion
by a producer or supplier of goods of a resale price or
minimum resale price in respect thereof, however arrived
at, is proof of an attempt to influence the person to whom
the suggestion is made, unless it is proved that the person
making the suggestion, in so doing, also made it clear to the
person to whom it was made that he was under no obliga-
tion to accept it and would in no way suffer in his business
relations with the person making the suggestion or with
any other person if he failed to accept the suggestion.

(4) For the purposes of this section, the publication
by a supplier of goods other than a retailer, of an advertise-
ment that mentions a resale price for the goods is an at-
tempt to influence upward the selling price of any person
into whose hands the goods come for resale unless the price
is so expressed as to make it clear to any person who be-
comes aware of the advertisement that the goods may be
sold at a lower price.

35.—(1) No person shall conspire, combine, agree or
arrange with another person to—

(a) limit unduly the facilities for transporting, produc-
ing, manufacturing, storing or dealing in any goods
or supplying any service;

(b) prevent, limit or lessen unduly, the manufacture
or production of any goods or to enhance unrea-
sonably the price thereof;

(c) lessen unduly, competition in the production, manu-
facture, purchase, barter, sale, supply, rental or
transportation of any goods or in the price of
insurance on persons or property;

(d) otherwise restrain or injure competition unduly.

(2) Nothing in subsection (1) applies to a conspiracy,
combination, agreement or arrangement which relates only

Coaspiracy.
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to a service and to standards of.competence and integrity
that are reasonably necessary for the protection of the
public— .. - Lo
..(a)’ in;the practice. of a trade or profession relating to
the service;. or. . _ .
:(b). in the ‘collection and dissemination of information
relating to the service.

he .

Bid-rigging. ;~36.';_-—,'-_(1). Sﬁbiect‘l&. subsection '(2),'it 1S .-unla"wful for two

or more -persons to-enter.into a0 agreement whereby—
(a) one or more of .them agree or undertake not to
- submit a.bid in response.to a call or request for
- -bids or.tenders; or - - - e _
(b) as bidders or tenderers they submit, in response to
a-call or request, bids or tenders that are arrived
. -at by -agreement between. Or among themselves. .

'{2) This section shall not apply in respect of an agree-
ment .that is entered into or a submission that is arrived at
only by companies each of which is, in respect of every one
of the others, an affiliate.

gjii_:leergi;g 37.—(1) A person shall nct; in pursuance of trade and for
the purpose of promoting; directly or indirectly, the supply
or use of goods or services or for the purpose of promoting,
directly or indirectly, any business interest, by any means—

(a) make a representaticn to the public that is false or
misleading ina material respect; '

(b) make a representation to the-public in the form

6f a statement, warranty oOr guarantee of perfor-

. ‘mance, efficacy or length "of-life of-goods that is

“not based 6n an adequate and proper test thereof,

the proof ‘of ‘which lies on the person making the
~‘represéntation;” " - : o '

- (c) . make. a Tepresentation. to the public in the form of

" a statement, warranty or guarantee that services’
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are of a- particular kind, standard, -gnality, or
quantity, or that they are supplied- by any parti-
cular person or by any person of a parncular trade,
qualification or skill; o

. (d) make a representation to the pubhc in a_ form that
pumortstobe—:j'- . SELLooLn

(i) a warranty or ouarantee of any goods, or

@i a promise to replace ma'nta.ur or repeat an
- article or any- part thereof or-to repeat or
continue service until it has achreved a specr-
fied result,

~ if the form of purported Warranty or guarantee or
promise is materially mrsleadmg ‘or_if there is no
reasonable prospect that it w111 ‘be carried out;

(¢) make a materially mlsleadmg representatron to the
public concerning-the price-at which any goods or
scrvices or like goods or services ‘have: been are
or-will be ordinarily supplied. :-.:.0 7 %

" (2) For the purposes-of paragraph (e) of. subsectron
(i), a representation as to price is to be construed as refer-
ring to the price at. which the goods or.services have been
supplied generally in the relévant markét unless it is clearly
specified to be thé price at which:the goods or services have
been supplied by the person by whom-or.on whose behalf-
the representation is made. .

(3) For the purposes of this section and section 38,
the following types of representaticn shall be deemed to be
made-to the public by and only by the" person -who caused
it to be expressed, made or conta'ned that is to say, a re-
presentation that is— - .

(a) expressed on an art1c1e oﬁered or drsplayed for
sale; . -~ -
(b) expressed on -any_thirig attached to,'ins&ted in or
accompanying an article ‘offered or -displayed for
“sale, its wrapper. or container, ‘or anything on
‘which the article is:mounted-for display or sale;
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(c) expressed on a display in the place where the article
is sold;

(d) made in the course of selling the article to the ulti-
mate consumer,

(¢) contained in or on anything that is sold, sent, deli-
vered, transmitted or in any other manner made
available to a member of the public.

(4) Where the person referred to in subsection (3) is
outside of Jamaica, the representation shall be deemed to
be made—

(2) in the case described in paragraph (a), (b) or (e) of
that subsection, by the person who imported the

~ article; and

(b) in a case described in paragraph (c) of that sub-
section, by the person who imported the display
into Jamaica.

(5) Subject to subsections (3) and (4), every person
who, for the purpose of promoting, directly or indirectly,
the supply or use of any goods or any business interest,
supplies to 2 wholesaler, retailer or other distributor of
goods any material or thing that contains a representation
of a kind referred to in subsection (1) shall be deemed to
have made that representation to the public.

Represeqms- 38, A person shall not, for the purpose of promoting,

m’gﬁ;bh directly or indirectly, the supply or use of any goods, or for

publication  the purpose of promoting, directly or indirectly any business
nials. interest—

(a) make a representation to the public that a test as

to the performance, efficacy or length of life of

the goods has been made by any person; Of
(b) publish a testimonial with respect to the goods,
unless he can establish that—
(i) the representation or testimonial was pre-
viously made or published by the person by



TD/B/RBP.94
page 78

The Fair Competition Act, 1993 [No. 9]

whom the test was made or the testimo-
nial was given, as the case may be; or

(iD before the represertation or testimonial was
made or published, it was approved and
permission to make or publish it was given
in writing by the person who made the test
or gave the testimonial, as the case may be,

and it accords with the representation or testimonial pre-
viously made, published or approved.

39. A person shall not supply any article at a price
that exceeds the lowest of two or more prices clearly ex-
pressed by him or on his behalf, in respect of the article
in the quantity in which it is so supplied at the time at which
it is so supplied—

ta) on the article, its wrapper or container;

(b) on anything attached to, inserted in or accompany-
ing the article, its wrapper or container or any-
thing on which the article is mounted for dispiay
or sale; or

(¢) on a display or advertisement at the piace at which
the article is purchased.

40.—(1) For the purposes of this section, “bargain price”
means—

(a) a price that is represented in an advertisement to
be a bargain price by reference to an ordinary price
or otherwise; or

(b) a price so represented in an advertisement, that a
person who reads, hears or sees the advertisement
would reasonably understand to be a bargain price
by reason of the prices at which the goods ad-
vertised or like articles are ordinarily sold.

(2) A person shall not advertise at a bargain price
goods which he— -

(a) does not intend to supply; or

Double
ticketing

Sale at
bargain
price.
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(b) does not have reasonable grounds for believing
he can supply,

at that price for a period that is, and in quantities that are,
reasonable having regard to the nature of the market in
which he carries on business, the nature and size of his
enterprise and the nature of the advertisement.

(3) Subsection (2) does not apply where the person
who is advertising proves that—

(a) he took reasonable steps to obtain in adequate time

. a quantity of the article that would have been

reasonable having regard to the nature of the ad-

vertisement, but was unable to obtain such a quan-

tity by reason of events beyond his control that he
could not reasonably have anticipated;

(b) he obtained a quantity of the article that was rea-
sonable having regard to the nature of the adver-
tisesment, but was unable to meet the demand
therefor because that demand surpassed his reason-
able expectations; or

(c) after he became unable to supply the article in ac-
cordance with the advertisement, he undertook to
supply the same article or equivalent article of
equal or better quality at the bargain price and
within a reasonable time to all persons who re-
quested the article and who were pot supplied
therewith during the time when the bargain price
applied and that he fuifilled the undertaking.

Sale sbove 41.—(1) A person who advertises goods for sale or rent
price. in a market shall not, during the period and in the market

to which the advertisement relates, supply goods at 2 price
that is higher than that advertised.

(2) This section shall not apply in respect of—

(a) an advertisement that appears in 2 catalogue or
other publication in which it is prominently stated
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that the prices contained therein are subject to
error of the person establishes that the price ad-
vertised is in error;

(b) an advertisement that is immediately followed by
another advertisement correcting the price men-
tioned in the first advertisement.

(3) For the purposes of this section, the market to
which an advertisement relates shall be deemed to be the
market to which it could reasonably be expected to reach,
unless the advertisement defines market specifically by re-
ference to a geographical area, store, sale by catalogue or
otherwise.

42. Any person who, in any manner, impedes, prevents Obstruction
or obstructs any investigation by the Commission under this of vt
Act or any authorized officer in the execution of his duties
under this Act is guilty of an offence and liable on convic-
tion in a Circuit Court to a fine or to imprisonment for a
term not exceeding five years or to both such fine and im-

prisonment.

"43. Every person who— Destruction
(a) refuses to produce any document, record or thing,
or to supply any information, when required to
do so by the Commission under this Act; or

(b) destroys or alters or causes to be destroyed or al-
tered, any document, record or thing required to
be so produced or in respect of which a warrant is
issued under this Act,

is guilty of an offence and liable on conviction in a Circuit
Court to a fine or to imprisonment for a term not exceed-
ing five years or to both such fine and imprisonment.

44. Any person who gives to the Commission or an Givize fase
authorized officer any infornation which he knows to be ing infor-
false or misleading is guilty of an offence and liable on con- Bomemis

_viction in a Circuit Court to a fine or to imprisonment for sion.
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a term not exceeding five years or to both such fine and
imprisonment.
Pailure o 45. Any person who—
attead and
D ence. (a) refuses or fails to comply with a requirement of
the Commission under this Act;
{b) having been required to appear before the Com-
mission—
() without reasonable excuse refuses or fails so
to appear and give evidence;
(i) refuses to take an oath or make an affirma-
tion as a witness;
(i) refuses to answer any question put to him,
is guilty of an offence and liable on comviction before a
Resident Magistrate to a fine not exceeding twenty thousand
dollars or to imprisonment for a term not exceeding two
years or to both such fine and imprisonment.
ParT VIIL. Enforcement, Remedies and A ppeals
Applica- 46. If the Court is satisfied on an application by the Com-
tosfor mission that any person— -
meat.

(2) has contravened any of the obligations or prohibi-
tions imposed in Part 1, IV, VI or VII; or
(b) has failed to comply with any direction of the
Commission,
the Court may exercise any of the powers referred to in
section 47.

Powers of 47.—(1) Pursuant to section 45 the Court may—

Court
(a) order the offending person to pay to the Crown
such pecuniary penalty not exceeding 1 million
dollars in the case of an individual and not exceed-
ing 5 million dollars in the case of a person other
than an individual;
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(b) grant an injunction restraining the offeading per-
son from engaging in conduct described in para-
graph (a) or (b) of section 45,

in respect of each contravention or failure referred to in
section 45.
(2) In exercising its powers under this section the
Court shall have regard to—
(a) tb-~ nature and extent of the default;

(b) the nature and extent of any loss suffered by any
person as a result of the default;

(c) the circumstances of the default;
(d) any previous determination against the offending
person.

(3) The standard of proof in proceedings under this
section and section 47 shall be the standard of proof appli-
cable in civil proceedings.

48.—(1) Every person who engages in conduct which con- Givll,
stitutes— ' Bability.

(a) a contravention of any of the obligations or pro-
hibitions imposed in Parts III, IV, VI or VII;

(b) aiding, abetting, counselling or procuring the con-
travention of any such provision;

(c) inducing by threats, promises, or otherwise the con-
travention of any such provision;

(d) being knowingly conceived in or party to any such
contravention; or

(e) conspiring with any other person to contravene any
such provision,

is liable in damages for any loss caused to any other person
by such conduct.
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(2) An action under subsection (1) may be com-
menced at any time within three years from the time when
the cause of action arose.

:;a?::gs 49.—(1) Any person who is aggrieved by a finding of the
findiag o Commission may within fifteen days after the date of that
miITus®

sion. finding, appeal to a Judge in Chambers.

(2) The Judge in Chambers may—

(a) confirm, modify or reserve the findings of the Com-
mission or any part thereof; or

(b) direct the Commission tc reconsider, either gene-
rally or in respect of any specified matters, the
whole or any specified part of the matter (o which
the appeal relates.

(3) In giving any direction under this section, the
Judge shall—

(a) advise the Commission of his reasons for doing so;
and

(b) give to the Commission such directions as he thinks
just concerning the reconsideration or otherwise
the whole or any part of the matter that is referred
back for reconsideration.

(4) In reconsideration of the matter, the Commission
shall have regard to the Judge's reasons for giving a direc-
tion under subsection (1) and the Judge’s directions under
subsection (3).

Operation 50. Where an appeal is brought against any findings of

;ﬁ;;?:gf the Commission any directions or order of the Commission
Betermna-  based on such findings shall remain in force pending the

i’S&i’f determination of the appeal, unless the Judge otherwise

orders.
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ParT IX.—General

51.—(1) The income of the Commission shall be exempt Exemptivu

. from in-
from income tax. come tax,

stamp

(2) The Commission shall be exempt from stamp duties s

duty on all instruments executed by it or on its behalf. and cus-
toms duty.

(3) There shall be exempt from taxation under the
Transfer Tax Act any transfer by the Commission of pro-
perty belonging to it or of any right or interest created in,
over or otherwise with respect to any such property.

(4) No customs duty or other similar impost shall be
payable upon any article imported into Jamaica, or taken
out of bond in Jamaica, by the Commission, and shown to
the satisfaction of the Commissioner of Customs to be re-
quired for the use of the Commission in the performance
of its functions under this Act.

52. The Commission may, with the approval of the Min- ggﬁla-
ister, make regulations generally for giving effect to the pro-
visions of this Act and, without prejudice to the generality
of the foregoing, may make regulations—

(a) prescribing the procedure to be followed in respect-
of applications and notices to, and proceedings of,
the Commission,;

(b) prescribing any other matters which are required
by this Act to be prescribed.

53.—(1) The Commission may prohibit the publication BI%of

Comumus-

or communication of any information furnished or obtain- ;i::h:git

ed, documents produced, obtained or tendered, or evidence gi{s;l?sure
o . . . . . . wprormas
given to the Commission in connsction with the operations toun.

. . . ts -
of the Commissicn. documents

dence
(2) Every person who publishes or communicates any

such information, documents or evidence the publication of



TD/B/RBP.94
page 85

36 [No. 9] The Fair Competition Act, 1993

which is prohibited by the Commission under subsection (1
is guilty of an offence and liable on summary conviction be-
fore a Resident Magistrate to a fine not exceeding one
hundred thousand dollars or to imprisonment for a term
not exceeding two years or to both such fine and imprison-
ment.

mgleimﬁon 54. Subject to any provision to the contrary in or under

Crown. this or any other Act, this Act binds the Crown.

Jransi- 55.—(1) A provision in an agreement in force at the date
of commencement of this Act which would, but for the pro-
visions of this section, be unenforceable, shall continue to

be enforceable for a period of six months from that date.

(2) For a period of six months from the said date

this Act shall not apply in relation to any business practice

~ which, but for the provisions of this section, would be
affected or prohibited by this Act.
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SCHEDULE (Section 4)
The Fair Trading Commission

1.—(1) The Commission shall conmsist of such number of persons Constitu-
not being less than three nor more than five as the Minsster may from tion of
time to ume appoint. Comamis-

(2) The Executive Director shall be a member ex officio of the
Commission.

2.—(1) The members referred to in paragraph 1 (1) shall be appoint- Appoint-
ed by the Mumster by instrument in writing. ment of
directors.
(2) A member other than the Executive Director, shall, subject
to the provisions of tus Scbedule, hold office for such period not
exceedung three years, as the Mimuster may specify in the instrument
appoinung the member and each member shall be eligible for reappount-
meant.

3. The Minister shall appoint one of the members of the Commis- Chairman.
sion referred to 1n paragraph 1 (1) to bc chairman thereof.

4. If the chairman or any other member of the Commission is absenit acting
or unable to act, the Minister may appoint any person to act in the appuint-
place of the chairman or other member. meats.

5—1) Any member other than the chairman or the Executive Resigna
Director may at any time resign his office by instrument in wnuog tons.
addressed to the Minister and transmitted through the chairman, and
from the date of the receipt by the Minister of that instrument, that
member shall cease to be a member of the Commission.

(2) The chairman may at any time resign his office by instrument
in writtog addressed to the Minister, and such resignation shall take
effect as from the date on which the Minister receives that instru-
ment.

6. The Minister may terminate the appointment of any member Revocation
other than Executive Director if such member— of appowt-

ts.

(a) becomes of unsound mind or becomes permanently unable men
to perfurm his functions by reason of ill health;

(b) is convicted and sentenced to a term of imprisonment;

(c) fails without reasomable excuse to carry out any of the func-
tions conferred or imposed on him under this Act; or

(d) eogages in such activities as are reasonably ccmsidered pre-
judicial to the interest of the Commission.

7. The names of all members of the Commission as first constituted Gazetting
and every change of memberstup shall be published in, the Gazerre. of zppoint-

ments.
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Leave of 8. The Minister may, on the application of any member other than
abscoce. the Execunve Director, grant leave of absence to the member.

Seal and 9.—(1) The seal of the Commission shall be kept in the custody of
execution the Executive Director or the Secretary and shall be affixed to insgu-
of docu- ments pursuant to a resolution of the Commission, in the presence
ments. of the Executive Director or any other member of the Commission,

and the secretary thereof.

(2) The seal of the Commission shall be authenticated by the
signatures of the Executive Director or any other member authorized
to act in that bebalf, and the secretary.

(3) All documents other than those reauired by law to be under
seal. made by. and all decisions of. the Commission may be signified
under the hand of the Executive Director or any other member of the
Commission authorized to act in that behalf and the secretary.

Procedure 10.—1) The Commission shall meet as often as may be necessary
and meet- or expedient for the transaction of its business and such meetines
ings. shall be held at such places and times and on such days as the

Commission may determine.

(2 ) The Chairman mav at anv time call a snecial meeting of
the Commission. and shall call a special meeting to be held within
seven davs of receipt of a written request for that purpose addressed
to him by any two members of the Commission.-

(3) The chairman shall preside at all meetings of the Com-
mission. and if the chairman is ahsent from a meeting the members
present and constituting 2 quorum shall elect one of their number
to preside at the meeting.

(4) The quorum of the Commission shall be three.

(5) The decisions of the Commission shall be by a maiority of
votes. and. in addition to an orizinal vote the chairman or other per-
son presiding at the meeting shall have a casting vote in any case in
which the voting is equal.

(6) Minutes in prorer form of each meeting of the Commis-
sion shall be kept and shall be confirmed as soon as practicable there-
after at a subsequent meeting.

(7 Subiect to the provisions of this Schedule the Commission
may regulate its own proceedings.

Disclosure 11. A member who is directly or indirectly interested in any matter
of interest.  which is being dealt with by the Commission—
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(2) shall disclose the nature of his interest at a meeting of the
Commission; and :

(b) shall not take part in any deliberation or decision of the Com-
miission with respect to that matter.

12. No act done or proceeding taken under this Act shall be Protection
guestioned on the ground— of Commis-
(2) of the existence of any vacancy in the membership of, or any
defect in the constitution of the Commission;, o

Thwn AT WrerIHn
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sion.

13.—(1) No action, suit or other proceedings shall be brought or Protection TD/B/RBP.94
instituted personally against any member in respect of any act done ©of members. Page 87
bona fide in the course of carrying out the provisions of this Act.

(2) Where any member is exempt from fiability by reason only
of the provisions of this paragraph, the Commission shall be liable
to the extent that it would be if that member were a servant or agent
of the Commission.

14. There shall be paid from the funds of the Commission to the Remunera-
chairman and other members of the Commission such remuneration ton of
whether by way of honorarium, salary or fees, and such allowances D@
as the Minister may determine.

15. The office of a member other than the Executive Director shall oOffice of

not be a public office for the purposes of Chapter V of the Constitution member
of Jamaica. other thaa
: Executive
Director,
.~ Dot public
office,
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Caracas: lunes 30 de diciembre de 1991

No. 4353 Extraordinario

SUMARIO

Congreso de la Aepuibiica

Ley para Promover y Proteger el Ejerciclio de a Libre Con{potencu.

CONGRESO DE LA REPUBLICA

EL CONGRESO DE LA REPUBLICA DE VENEZUELA

1a siguiente.

DECRETA

LEY PARA PROMOVER Y PROTEGER
EL EJERCICIO DE LA LIBRE COMPETENCIA

ARTICULO 1°.-

ARTICULO 2°.-

ARTICULO 3°..

TITULO |
DISPOSICIONES GENERALES

Esta Ley tiene por objeto promover y proteger el
ejercicio de la libre competencia y la eficiencia en
beneficio de los productores y consumidores y prohibir
las conductas y pricticas monopdlicas y oligopdlicas y
demds medios que puedan impedir, restringir, falsear o
limitar el goce de la libertad econdmica.

Se apiicard ¢l ordenamiento juridico del Acuerdo de
Caruagena cuando se produzcan efectos restrictivos
sobre la libre competencia en ¢l mercado Subregional
Andino.

A los efectos de esta Ley se entiende por liberad
ccondmica. el derecha que tienen todas las personas a
dedicarse a la actividad econdmica de su preferencia sin
mis limitaciones que las derivadas de los derechos de
los demis y las que esublezcan la Constitucién y leyes
de la Republica.

Se centiende por actividad econémica. toda
manifestacién de produccién o comercializaciéa de
bienes y de prestacidn de servicios dirigida a1 (a
obrencidn de beneficios econdmicos.

Se entiende por libre competencia. aquella actividad en
la cual existan las condiciones para que cuaiquier sujeto
econédmico. sea ofcrente o demandante. tenga completa
libertad de entrar o'salic del mercado, y quienes estin
dentro de él. no tengan posidbilidad, tanto
individualmente como en colusién con otros. de
imponer alguna coadicidn en las relaciones de
intercambio.

TiTuLo

AMBITO DE APLICACION DE LA LEY

ARTICULO 4°..

ARTICULO §°.-

ARTICULO 6°.-

ARTICULO 7°.-

ARTICULO 8°.-

ARTICULO 9°..

ARTICULO {0.-

Capitulo 1
Sujetos de aplicacidn

Quedan sometidas 2 esta Ley todas las personas
naturales o juridicas. pablicas o privadas que. con o sin
fines de lucro. realicen actividades econdmicas ea el
territorio nacional 0 agrupen a quicnes realicen dichas
actividades.

Capttulo I
Actividades reguladas

Seccidn Primera
Prohidicién General

Se . prohiben las conductas, pricticas, acuerdos,
convenios, contratos o decisiones que impidan.
restrinjan, falseen o limiten la libre competencia

- Seccidn Segunda
Prohibiciones particulares

Se prohiben las actuaciones o conductas de quienes. no
siendo titulares de un derecho protegido por la Ley.
pretendan impedir u obstaculizar la entrada o la
permanencia de empresas, productos o servicios en
todo o parte del mercado.

Se prohiben las acciones que se realicen con intencidn
de restringir la libre competencia, a incitar 2 terceros
sujetos de esta Ley 2 no acepar la entrega de bienes o
la prestacidn de servicios: a2 impedir su adquisicidn o
prestacién: a no vender materias primas o insumos o
prestar servicios a otros.

Se prohibe toda conducta tendiente a manipular los
factores de produccida. distribucién. desarrollo
tecnolégico o inversiones, en perjuicio de la libre
competencia '

Se prohiben les acuerdos o convenios. que se celebren
directamente o a través de uniones, asociaciones,
federaciones, cooperativas y otras agrupaciones de
sujetos de aplicacién de esta Ley. que restrinjan o
impidan la libre competencia entre sus miembros.

Sc- prohiben los acuerdos o decisiones tomados en
asambleas de sociedades mercantiles y civiles contrarios
a los fines anteri Aalad

S¢ prohiben los acuerdas. decisiones o
recomendaciones colectivas o pricticas concertadas

para:
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1°  Fijar. de forma directa o indirecta. precios v
otras condicivnes de comercializacion o de
servicio;

2 Limiwar la produccion. la distribucidn v el
desarrollo técnico o tecnolégico de lax
inversiones:

3*  Repartir los mercados. dreas territoriales.
sectores de suministro o fuentes de
Jprovisionamiento cntre competidores:

4*  Aplicar en las relaciones comerciales o de
servicios. condiciones desiguales para

N prestaciones equivalentes que coloquen a unos
competidores en situacién de desventaja frente a

" otros: ¥ .

5* Subordinar o condicionar la celebracién de
contratos a la aceptacion de prestaciones
suplementarias que. por su naturaleza o con
arreglo a los usos del comercio. no guarden
relacién con ¢l objeto de tales contratos.

ARTICULO 1l.- Se prohiben las concentraciones econdmicas. en

especial las que se produzcan en el ejercicio de una
misma actividad. cuando a consecuencia de éllas se
generen efectos restrictivos sobre la libre competencia
o se produzca una situacién de dominio en todo o parte
del mercado.

ARTICULO 12.- Se prohiben los contratos entre los suj'etos de esta Ley,

referidos a bienes y servicios. en la medida en que
establezcan precios y condiciones de contratacién para
la venta de bicnes o prestacién de servicios a terceros.
y que tengan la intencién o produzcan o puedan
producir ¢l efecto de restringir. falsear. limitar o
impedir la libre competencia en todo o pane del
mercado.

ARTICULO 13.- Se prohibe el abuso por parte de uno o varios de los

sujetos de esta Ley de su posicidn de dominio. en todo
o parte del mercado nacional y. en parnticular. quedan
prohibidas las siguientes conductas:

I°  La imposicidn discriminatoria de precios y otras
condiciones de comercializacidn o de servicios:

2*  La limitcién injustificada de la produccidn. de la
distribucién o del desarrollo técnico o
tecnoldgico en perjuicio de las empresas o de los
consumidores:

3*  Lanegativa injustificada a satisfacer las demandas
de compra de productos o de prestacion de
servicios:

4 La aplicacidn, en las relaciones comerciales o de
servicios. de condiciones desiguales para
prestaciones equivalentes que coloquen a unos
competidores en situacién de desvencaja frente a
otros:

53*  La subordinacién de la celebracion de contratos a
la acepracidn de prestaciones suplementarias que.
por su naturaleza o con arregio a los usos det
comercio. no guarden relacidn con el objeto de
tales contratos: y

~

6"  Otras de efecto equivalente.

Extraordina:

ARTICULO 14.- A los efectos de esta Ley. existe posicion de dominio:

1°  Cuando determinada actividad econdmica e
realizada por unaz sola persona o grupo de
personas vinculadas eame si. tanto en condicidn
de comprador como de vendedor y tanto en su
condicién de prestador de servicios como en su
calidad de usuario de los mismas: y

2  Cuando existiendo mds de una persona para fa
realizacidn de determinado tipo de actividad. no
haya entre élias competencia efectiva.

ARTICULO I5.- Se tendri como personas vinculadas entre sf 2 fas

siguientes:

{*  Personas que tengan una participacion del
cincuenna por ciento (50%) o més de! capital de
la otra o ejerzan de cualquier otra forma el
control sobre élla:

2*  Las personas cuyo capital sea poseido en un
-Cincuenta por ciento (50%) o mis por las
personas indicadas en el ordinal anterior. o que
estén sometidas al control por pane de éllas: y

3*  Las personas que. de alguna forma. estén
sometidas al control de las personas que se
sefialan en los ordinales anteriores.

PARAGRAFO UNICO: Se entiende por control a la
posibilidad que tiene una persona para ejercer una
influencia decisiva sobre las actividades de uno de los
sujetos de aplicacidn de esta Ley. sea mediante el
ejercicio de los derechos de propiedad o de uso de la
totalidad o pane de los actives de éste. o mediante el
ejercicio de derechos o contratos que permitan influir
decisivamente sobre la composicidn, las deliberaciones
o las decisiones de los érganos del mismo o sobre sus
actividades.

ARTICULO 16.- A los efectos de establecer si existe competencia

efectiva en una determinada actividad econdmica.
deberin tomarse en consideracidn los siguientes
aspectos: El nimero de competidores que participen en
la respectiva actividad. la cuota de panicipacidn de
éllos en el respectivo mercado. la capacidad instalada
de los mismos. la demanda del respectivo producto o
servicio, la innovacién tecnolégica que afecte el
mercado de la respectiva actividad. 12 posibilidad legal
y fictica de competencia potencial en el futuro y el
acceso de los competidores a fuentes de financiamiento
y suministro. asi como a las redes de distribucién.

PARAGRAFO UNICO: Cuando la posicién de
dominin se derive de la ley. las personas que se
encuentren en esa situacién. se ajustarin 2 las
disposiciones de esta Ley. en cuznto no se hayan
estipulado condiciones distintas en los cuerpos
normativos que la regulen. conforme a lo dispuesto en
el Articulo 97 de la Constirucion.

Seccidn Tercera
De la Competencia Desleal

ARTICULO 17.- Se prohibe el desarroilo de politicas comerciales yue

tiendan a la eliminacion de los competidores 2 través de
la competencia desleal y. en especial. las siguientex:

I; La publicidad engadosa o falsa dirigida a impedir
o limitar la libre competencia:
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2*  La promocidn de productos vy servicios con base
en declaraciones falsas. concernientes a
desventajas o riesgos de cualquier otro producto
0 servicio de los competidores: ¥

3* El sobomo comercial, 1a violacién de secretos
industriales y la simulacidn de productos.

Seccidn Cuarta
Del Régimen de Excepciones

ARTICULO 18.- El Presidente de la Repiblica, en Consejo de Ministros

y oida la opinidén de la Superintendencia para ia
Promocion y Proteccién de la Libre Competencia.
fijard las normas dentro de las cuales podrd permitirse
1a realizacion de las siguientes actividades:

1* La fijacién directa o indirecta, individual o
concertada de precios de compra o venta de
bienes o servicios :

2*  La aplicacién en las relaciones comerciales de

condiciones diferentes para prestaciones similares
o equivalentes yue ocasionen desigualdades en la
situacién competitiva, especialmente si son
distintas de aquellas condiciones que se exigirfan
si hubiera una competencia efectiva en el
mercado, salvo los casos de descuentos por
pronto pago, descuentos por volimenes. menor
costo del dinero por ofrecer menor riesgo y otras
ventajas usuales en el comercio: y

3*  Las representaciones territoriales exclusivas y las
franquicias con prohibiciones de comerciar otros
.
productos.

PARAGRAFO UNICO: Al fijar las normas dentro
de las cuales podrd permitirse la realizacidn de las
actividades sefaladas en los ordinales anteriores. el
Ejecutivo Nacional de manera concurrente, cumplird
con lo siguiente:

1*  La autorizacidn de dichas actividades deberd
tener por objeto, contribuir 2 mejorar la
produccign. la comercializacién y la distribucion
de bienes y la prestacidn de servicios o a
promover el progreso técnico o econdmico:

2*  Las actividades que se autoricen deberdn aponar
ventajas para los consumidores o usuarios:

3*  La autorizacién previa de las actividades que se
permitan, asf como el control de su ejecucion,
por la Superiniendencia; y

4*  La autorizacidn sélo contendrd lo indispensable

para-lograr ¢l objeto que se persigue.

TIryLo i

DE LA SUPERINTENDENCIA PARA LA PROMOCION
Y PROTECCION DE LA LIBRE COMPETENCIA

Capliulo 1
D¢ su Régimen Interior

ARTICULO 19.- Se crea la Superintendencia para la Promocién y

Proteccidn de la Libre Competencia con autonomia
funcional en las materias de su competencia. adscrita
administrativamente al Ministerio de Fomento.

ARTICULO 20.

ARTICULO 21.

ARTICULO 22.

ARTICULO 23.

ARTICULO 24.-

ARTICULO 25.-

-

- La Superintendencia tendrd su sede en la ciudad de

Cuaracas: pero. podri establecer dependencias en otras
ciudades del pais. st asi lo considerase necesario.

- La Superintendencia estardi a cargo de un
Superintendente designado por el Presidente de la
Republica.

- El Superintendente tended un Adjunto designado por el

Presidente de la Repiblica. Ambos durarin cuatro (4)
ados en el ejercicio de sus cargos y podrin ser
designados para ejercer nuevos periodos.

Las faltas temporales del Superintendente serin
suplidas por el Adjunto.

Las faltas absolutas dei Superintendente y del Adjunto
serdn suplidas por quienes designe el Presidente de la
Republica para el resto del periodo. '

- El Superintendente y el Adjunto deberdn ser mayores

de treinta (30) ados. de reconocida probidad y
experiencia en asuntos financieros. econémicos y
mercantiles, vinculados a las materias propias de esta
Ley.

PARAGRAFO UNICO: No podrin ser designados
Superintendente y Superintendente Adjunto:

I* Los declarados en quiebra. culpable o
fraudulenta. y los condenados por delitos o faltas
contra la propiedad. contra la fe publica o contra
el patrimonio piblico:

2*  Quienes tengan con el Presidente de la Repiblica.
con el Ministro de Fomento. o con algin
miembro de 1a Superintendencia, parentesco hasua
el cuarto grado de consanguinidad o segundo de
afinidad o sean cényuges de aiguno de ellos;

_3*  L&s deudores de obligaciones morosas, bancarias
o fiscales:

4°  Los miembros de las direcciones de los partidos
politicos, mientras estén en el ejercicio de sus
cargos;

5°  Los funcionarios, directores o empleados de las
personas naturales o juridicas a que se refiere
esia Leyi y

6>  Quienes estén desempeniando funciones piblicas
remuneradas.

El Superintendente y el Adjunto no podrin ser
removidos de sus cargos sino por los siguientes
supuestos:

1) En caso de condena penal:

2)  Por incompatibilidad sobrevenida: y

3)  Por incumplimiento de los deberes del cargo y
por ineptitud plenamente comprobada.

La Superintendencia contard con una Sala de
Sustanciacion. 1a cual tendrd las atribuciones que le
sedalan esta Ley. su Reglamento y el Reglamento
Intemo de la Superintendencia. ’

La Sala de Sustanciacién estard a cargo del
Superintendente Adjunto y contard con funcionacios
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\RTICULO 26.-

WRTICULO 27..

{RTICULO 28.-

i

ARTICULO 29.

instrucrores ¢n numero suficiente que permitan
garantizar la celeridad en la decision de las mutertas de
competencia de la Superintendencia.

El Superintendente no podri desempedar ninguna otra
funcidn. piblica o privada. salvo las académicas y
docentes que no menoscaben el cumplimiento de sus
deberes y funciones.

Los funcionarios de ta Superintendencia. serin de libre
nombramiento y remocidn por el Superintendente.

Los funcionarios de la Superintendencia que hayan
investigado una empresa. no podrin trabajar para ésta
ni pars ninguna otra que tenga vinculacidén accionaria
directa o indirecta, con dicha empresa, deatro del afo
siguiente a 13 investigacidn. Igual prohibicién recaerd
sobre su conyuge y sus parientes hasta el cuano grado
de consanguinidad y segundo de atinidad.

El funcionario se inhibird ante el Superintendente si se
le comisiona para efectuar investigaciones relativas a
empresas o personas. si ello compromete en cualquier
forma su interés o si en éllas prestan servicios su
cdnyuge o alguno de sus parientes hasta el cuarto grado
de consanguinidad o segundo de afinidad. Igualmente
se le aplicard el régimen de incompatibilidades previsto
en el Capitulo Il de la Ley Orginica de Procedimientos
Administrativos.

Capitulo 1
De sus atribuciones

- La Superintendencia tendrd a su cargo la vigilancia y e!
controk de las pricticas que impidan o restrinjan la
libre competencia. Entre otras. tendrd las siguientes
atribuciones:

1} Resolver las materias que tiene atribuidas por
esta Ley:

2)  Realizar fas investigaciones necesarias para
verificar i3 existencia de pricticas restrictivas de
la competencia e insteuir los expedientes relativos
a dichas pricticas;

))  Determinar 13 existencia o no de pricticas o
conductas prohibidas. tomar las medidas para que
cesen e imponer las sanciones previstas en esta
Ley:

4)  Dictar las medidas preventivas, de oficio o a2

solicitud de interesados. para evitar los efectos
perjudiciales de las pricticas prohibidas:

3)  Otorgar las autorizaciones correspondientes en
aquellos casos de excepcion a que se refiere el
Articulo 18 de esta Ley, siempre dentro de los
limites de las normas que se dicten al efecto:

6) Proponer al Ejecutivo Nacional las
' reglamentaciones que sean necesarias para la
aplicacidn de esta Ley:

7} Dictar su reglamento interno y las normas
necesarias paca su funcionamiento:

8) Emitir dictamen sobre los asuntos de su
competencia cuando asi lo requieran las
autoridades judiciales o administrativas:

9y  Crear y mantener el
Superintendencia: y

Registro de Ia

10) Cualesquiers otras que le sedalen las leyes y
reglamentos.

Capitulo 111

Del Registro de la Superintendencia pare la Promocion
y Proteccion de la Libre Competencia

ARTICULO 30..

ARTICULO 31..

La Superintendencia deberi llevar un Registro en el
cual se inscribirdn los siguientes actos:

I*  Las investigaciones que se hubieren iniciado y los
resultados obtenidos. En libro apante. que serd
de uso reservado de la Superintendencia, se
incorporarin los documentos sportados por los
particulares que. por su contenido. deban
permanecer bsjo reserva:

2*  Las medidas que se hubieren tomado en cada caso
y las disposiciones previstas para asegurar su
cumplimiento:

3*  Cualquier otra resolucion o decisién que afecte a
terceros o a funcionanos de la Superintendencia:

y

4*  Las sanciones impuestas.

Capitulo 1V
Det Deber de Informar

Todas las p;rsonzs y empresas que realicen actividades
econdémicas en el pais, publicas o privadas. nacionales o
extranjeras. deberdn suministrar la informacién y
documentacion que les requiera la Superintendencia.

Los datos ¢ informaciones suministrados. tendrin

caricter confidencial. salvo si la Ley establece su
registro o publicidad.

TITULO 1V
DEL PROCEDIMIENTO

Capitulo !

Del Procedimiento en caso de Prdcticas Prohibidas

ARTICULO 32..

ARTICULO 33.-

El procedimieato se iniciard a solicitud de parte
interesada o de oficio.

La iniciacién de oficio sélo podrd ser ordenada por el
Superintendente.

Cuando se presuma la comision de hechos violatorios
de las normas previstas en esta Ley. el Superintendente
ordenard la apertura del correspondiente
procedimiento e iniciard. por medio de la Sala de
Sustanciacién. la investigacion o sustanciacion del caso
si éste tucre procedente.

Con excepeion de las infracciones a las disposiciones de
la Secciéa Tercera del Capitulo [1 del Titulo I de esta
Ley. las cuales prescriben a los seis (6) meses. lus
der;\is intracciones prescriben al término de un (1)

afo.
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ARTICULO 34..

- ATICULO 35.-

ARTICULO 36.-

ARTICULO 37.-

ARTICULO 18..

vartia UPICIAL DE LA KEPUBLICA DE VENEZUELA

La prescripcion comenzard a contarse desde la fecha de
la infraccién; y para las infracciones continuadas o
permanentes. desde el dia en que haya cesado la
continuacion o permanencia del hecho.

La Sala de Sustanciacién practicari los actos de
sustanciacidn requeridos para el esclarecimiento de los
hechos y la determinacion de las responsabilidades.

En ejercicio de sus facultades. la Sala de Sustanciacidn
tendri los mds amplios poderes de investigacion y
fiscalizacién y, en especial. los siguientes:

1*  Citar a declarar 2 cualquier persona en relacién a
la presunta infraccidn:

2*  Requerir de cualquier persona la presentacion de
documentos o informacién que puedan tener
relacidn con la presuata infraccidn:

3*  Examinar. en el curso de las averiguaciones.
libros y documentos de cardcter conable: y

4*  Emplazar. por la prensa nacional. a cuaiquier
persona que pueda suministrar informacién en
relacidn con la presunta infraccidn.

Durante 1a sustanciacién del cxpediente y antes de que
se produzca decisidn, la Superintendencia podrd dictar
las medidas preventivas siguientes:

1*  Lacesacién de la presunta prictica prohibida: y

2*  Dictar medidas para evitar los dados que pueda
Causar la supuesia préctica prohibida.

PARAGRAFO PRIMERO: Si las medidas
preventivas han sido solicitadas por parte interesada. el

Superintendente podri exigirle la constitucién de una
caucién para garantizar los cventuales dadlos y
perjuicios que se causaren. ’

PARAGRAFO SEGUNDO: En caso que las
mencionadas medidas preventivas pudieran causar
grave perjuicio al presunto infractor. éste podri
solicitar al Superintendente la suspensidn de sus efectos.
En este caso. el Superintendente deberi exigir la
constitucion previa de caucién suficiente para
garantizar la medida.

Cuando en el curso de las averiguaciones aparezcan
hechos que puedan ser constitutivos de infraccion de
esta Ley. la Sala de Sustanciacidn notificard a los
presunios infractores de la apertura del respectivo
expediente administrativo. con indicacién de los hechos
que se investigan. coacediéndoles un plazo de quince
(15) dias para que expongan sus pruebas y aleguen sus
razones. En aquellos casos en que la Sala de
Sustanciacion lo estime necesario. podrd conceder una
prorroga de quince (15) dias. Cuando sean varios los
presuntos infractores. el plazo sedalado comenzari a
contarse desde la fecha en que haya ocumrido la dltima
de las notificaciones 2 que se refiere este Articulo.

Una vez transcurrido el plazo o la prérroga
establecidos en ¢! Articulo anterior. la
Superintendencia deberd resolver dentro de un término
de treinta (30) dias.

En la resolucion que ponga fin al procedimiento. la
Superiatendencia deberd decidir sobre la existencia o
no de pricticus prohibidas por esta Ley.

ARTICULO 39.-

ARTICULO 40.-

ARTICULO 41.-

PARAGRAFQ PRIMERO: Ea caso de que se
determine la existencia de pricticas prohibidas. I3
Superintendencia podri:

1*  Ordenar la cesacidn de las pricticas prohibidas en
un plazo determinado;

2°  Imponer condiciones u obligaciones determinadas
al infractor:

3*  Ocdenar la supresion de los efectos de las
pricticas prohibidas: y

4*  Imponer las sanciones que prevé esta Ley.

PARAGRAFQO SEGUNDO: En la resolucidn que
dicte la Superintendencia. debe determinarse ef monto
de la caucidn que deberin prestar los interesados para
suspender los efectos del acto si apelasen la decisidn. de
conformidad con el Anticulo 54.

PARAGRAFO TERCERO: La fala de pago de la
multa o el pago efecruado después de vencido el plazo
establecido para ello, causa la obligacidn de pagar
intereses de mora hasta la extincién de la deuda.
calculados éstos a la tasa del seis por ciento (6%) por
encima de la tasa promedio de redescuento fijada por el
Banco Central de Venczuela durante el lapso de fa
mora.

La decisidn del Superintendente con respecto al articulo
anterior, serd notificada a los interesados.

Durante la sustanciacién del procedimiento. los
interesados tendrdn acceso al expediente hasta dos (2)
dfas antes de que se produzca la decisién definitiva, y
podrdn exponer sus alegatos. los cuales serdn analizados
en la decisién.

En tado lo no previsto en este Capitulo. el

procedimiento se regird conforme 2 las disposiciones
de la Ley Orgénica de Procedimientos Administrativos.

Captrulo 11

Procedimiento para las Autorizaciones

ARTICULO 42.-

ARTICULO 43.-

En el otorgamiento de las autorizaciones que se prevén
en esta Ley y para la decisida de los demds asuntos que
no tengan establecido un procedimiento especial. se
seguird el procedimiento ordinario previsto en fa Ley
Orgdnica de Procedimicntos Administrativos.

TITULO V
DE LAS SANCIONES

Capfiuio |
Disposiciones Generales

Las sanciones administrativas 2 que se refiere este
Tiwulo. serin impuestas por la Superintendencia en la
decisidn definitiva que ponga fin al procedimiento.

Cuando se efectie la notificacién de l1a resolucidn
contentiva de la decision a los infractores. serd
entregada la correspondiente planilla de liquidacion de
la multa impuesta a fin de que cancelen el monto en la
oficina recaudadora carrespondiente en el plazo de
cinco (5) dias después de vencido el 1érmino previsto
en el Anticulo 53.



ARTICULO 44.-

ARTICULO 45.-

ARTICULO 46..

ARTICULO 47..

ARTICULO 48.-

ARTICULO 49.-

ARTICULO 50.-

Las sanciones previsias en este-Titulo se aplicaran sin
penjuicio de las establecidas en otras leyes.

Los autores. coautores, complices. encubricores ¢
instigadores de hechos violatorios previstos en esta
Ley. responderin solidariamente por las infracciones
en que incurrieren. .

Las sanciones que se apliquen. de conformidad con esta
Ley. prescriben por ¢l transcurso de cuatro (4) ados.
contados desde la fecha en que haya quedado
definitivamente firme [a resolucidn respectiva.

La accidn para reclamar la restitucién de o pagado
indebidamente por concepto de' sanciones pecuniarias
prescribe después de transcurrido el lapso de cuatro (4)
afos.

Cuando el sancionado no pague la multa dentro del
plazo sefalado ¢n el dnico apante del Articulo 43, se
procederd de conformidad con el procedimiento para la
ejecucién de créditos fiscales previsto en el Cédigo de
Procedimiento Civil.

A tal efecto, constitirdn titulo ejecutivo las planillas de
liquidacién de multas que se expidan de conformidad
con el presente Tlrulo.

A falta de disposiciones especiales, se aplicardn
supletoriamente las disposiciones de la legislacién
penal, compatibles con las materias reguladas por esta
Ley.

Capltulo I
De las Sanciones en Particular

Quicnes incurran en las pricticas y conductas
prohibidas scfialadas en las Secciones Primera, Segunda
y Tercera del Capitulo I del Titulo II de esta Ley,
podrin ser sancionados por la Superintendencia con
multa del diez por ciento (10%) del valor de las ventas
del infractor, cuantia que podrd ser incrementada hasta
el veinte por ciento (20%). En caso de reincidencia. la
multa se aumentard a cuarenta por ciento (40%). El
cdlculo del monto de las ventas a las que se refiere este
articulo, serd'el correspondiente al ejercicio econdmico
anterior a la Resolucién de ta multa.

La cuantia de Ia sancién a que se refiere el Articulo
anterior, se fijard atendiendo a la gravedad de la
infraccidn, para lo cual se tendrd en cuenta:

1*  La modalidad y alcance de la restriccién de la
libre competencia;

2*  Ladimensidn del mercado afectado;

3°  Lacuota de mercado del sujeto cocrespondiente;

4° El efecto de Ja restriccién de la libre
competencia. sobre otros competidores efectivos
0 potenciales, sobre otras partes del proceso

econdmico y sobre los consumidores y usuarios:

5* La duracién de la restriccién de la libre
competencia; y

6°  Lareincidencia en la realizacidn de las conductas
prohibidas,

ARTICULO St.-
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La Superintendencia podri  imponer.

independientemente de las multas a que se refiere ei
Articulo 49, multas de hasta un millén de bolivares
(Bs. 1.000.000.00). a aquellas personas que no cumplan
lag Srdenes contenidas en las resoluciones dictadas por
€lla, todo de conformidad con lo dispuesto en los
Articulos 35 y 38. Estas multas podrin ser aumencadas
sucesivamente en un cincuenta por ciento (50%) del

: monto original cada vez si en el lapso previsto no
- hubieren sido canceladas por el infractor.

ARTICULO s2.-

ARTICULO s3.-

ARTICULO 54..

DE LAS

ARTICULO sS.-

ARTICULO 56.-

Toda infraccién 2 esta Ley y a sus reglamentos. no
castigada expresamente, serd sancionada con multa de

hasta tres millones de bolfvares
(Bs. 3.000.000.00), segin la gravedad de la falta. a
juicio de la Superintendencia.

TITULO VI

DE LOS RECURSOS

Las resoluciones de la Superintendencia, agotan la via
administrativa y contra éllas s6lo podrd interponerse,
dentro del témino de cuarenta y cinco (45) dfas
continuos, el recurso contencioso-administrativo. de
conformidad con la Ley de la materia.

Cuando se intente el recurso contencioso-administrativo
contra resoluciones de la Superintendencia. que
determinen la existencia de prdcticas prohibidas, los
efectos de las mismas se suspenderdn si el ocurrente
presenta caucida, cuyo monto se determinard, en cada
€aso. en la resolucién definitiva, de conformidad con el
pardgrafo segundo del Aniculo 38.

TITULO v
ACCIONES DERIVADAS DE ESTA LEY

Sin perjuicio de lo indicado en el parigrafo dnico de
este Articulo, Jos afectados por las prdcticas prohibidas,
podrin acudir a los tribunales competentes para
demandar las indemnizaciones por dafos y perjuicios a
que hubiere lugar, una vez que la, resolucién de la
Superintendencia haya quedado firme.

PARAGRAFO UNICO: En caso de infraccién de
las disposiciones de la Seccién Tercera de! Capitulo I
del Titulo I1 de esta Ley, los afectados podrin acudir
directamente ante los tribunales competentes, sin
necesidad de agotar la via administrativa. Sin
embargo, si los afectados decidieren iniciar el
respectivo procedimiento administrativo, de
conformidad con las disposiciones del Capitulo I del
Titulo [V de esta Ley. no podrin demandar el
resarcimiento de los dados y perjuicios que hubieren
podido sufrir como consecuencia de précticas
prohibidas, sino después que la resolucién de la
Superintendencia haya quedado firme.

Las acciones por dados y perjuicios derivados de
pricticas prohibidas por esta Ley, prescribirdn:

1* A los seis (6) meses contados desde la ffcha en
que Ia resolucién de la Superintendencia hays
quedado firme: o

A los seis (6) meses para las infracciones 2 fas
disposiciones de la Seccién Tercera del Capitulo

"
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LEY DEL 22 DE JULIO DE 1941

CArt. 11.—LA GACETA OFICIAL, creada por Decrets Ejecr
tivo del 11 de octubre de 1872, continuard editindose en |
Imprenta Nacional con 1a denominacidn GACETA OFICIA!
DE LOS ESTADOS UNIDOS DE VENEZUELA.

Art. 12.—La GACETA OFICIAL DE LOS ESTADOS
€ VENEZUELA, se publicars todos los d
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CETA OFICIAL tendrin una numeracién especial.

Art. 13.—Enla
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DOS DE VENEZ

UELA, se publicarin los actos de los Pode-
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res Publicos q
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considerada conveniente por el Ejecutivo Nacional.
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Art. 14.—~Las Leyes, Decretos y demds actos oficiales ten-
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CETA OFICIAL DE LOS ESTADOS UNIDOS DE VENEZUE.
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IT del Titulo Il de esta Ley, en el caso de que no
se iniciare el procedimiento administrativo dei
Capitulo I del Titulo [V de esta Ley. La
prescripeién comenzard a contarse desde la fecha
en que se consumd la infraccidn; y para las
infracciones continuadas o permanentes. desde el
dia en que cesé la continuacion o permanencia del
hecho.

TITULO Vi
DISPOSICIONES FINALES

ARTICULO 57.- Son aulos de nulidad absoluta. los actos o negocios
juridicos que tengan por causa u objeto las pricticas y
conductas prohibidas en las Secciones Primera y
Segunda del Capitulo II del Titulo I de esta Ley,
siempre que no estén amparadas por las excepciones
previstas en éllas.

da. firmada y sellada en el Palacio Federal Legisiativo. en Caracas. a

s trece dlas del mes de diciembre de mil novecientos noventa y uno.
Afios [81° de la Independencia y 132* de la Federacién.

4/ :
PEDRO PARISMONTESINOS

v

EL PRESIDENTE.

EL VICEPRESIDENTE,

b'\SOb:’E

——

LUIS ENRIQUE OBERTO T

LOS SECRETARIOS,

JOSE RAFAEL QUIROZ SERRANO

J

JOSE RAFAEL GARCIA-GARCIA

Palacio de Miraflores, enCaracas. s los tre(nta dies del
mes de diciembre U8 mil navecientos noventa g uno. Ao 1812 de la
Independencia y 1322 de la Federacidn.

Camolase.
(Ls) vl O~
('J AR O
CARLOS ANDORES PEREZ.
Refrendado.

La fimstrs de Fomento,

Ls)

IHELDA CISNERQS.
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LAW TO PROMOTE AND PROTECT

THE EXERCISE OF FREE COMPETITION

ARTICLE 1:

ARTICLE 2:

ARTICLE 3:

TITLE I
GENERAL PROVISIONS

The objective of this Law is to promote and protect the exercise of free
competition and-the efficiency that benefits the producers and consumers; and to
prohibit monopolistic and oligopolistic practices and other means that could
impede, restrict, falsify, or limit the enjoyment of economic freedom.

The judicial ordinance of the Cartagena Agreement will apply when restrictive
forces are imposed on free competition in the Sub-regional Andean market.

For the purposes of this law, economic freedom is inderstood as the right of all
persons to devote themselves to the economic activity of their choice without any
limitations but for those derived by the rights of others and those established by
the Constitution and the laws of the Republic.

Economic activity is understood to be every instance of production or sales of
goods and services directed towards obtaining economic gains.

Free competition is understood to be a situation characterized by exist adequate
conditions which allow any economic agent, be it a supplier or buyer, to freely
ard enter and exit the market, and those that are in the market have the possibility
either individually or through concerted action to impose any conditions on the
exchange mechanism.
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ARTICLE 4:

ARTICLE 5:

ARTICLE 6:

ARTICLE 7.

ARTICLE 8:

ARTICLE 9:

ARTICLE 10:

TITLE O
SCOPE OF THE LAW

CHAPTER]
Persons Subject to the Law

Subject to this Law are all natural or juristic persons, public or private, engaged
in profitable or non-profitable economic activities within the country, or group
of agents engaged in such activities.

CHAPTER II
Regulated Activities

SECTION I
General Prohibition

Conduct, practices, agreements, conventions, contracts, or decisions that impede,
restrict, falsify, or limit free competition are prohibited.

SECTION I
Specific Provisions

Acts or conduct of agents not specifically protected by Law, that willfully impede
or obstruct the entry or exit of firms, goods or services into any or all areas of
the market are prohibited.

Prohibited are all actions designed to restrict free competition, induce third parties
to refuse to supply goods or services; obstruct access to goods or services; or
refuse to sell raw materials or factor inputs or offer services to others.

All conduct intended to manipulate factors of production, distribution,
1echnological innovation, or investments in such a way as to be detrimental to
free competition is prohibited.

Agreements or conventions entered into directly or through unions, associations,
federations, cooperatives, and other groups subject to this Law which restrict or
impede competition between their members are prohibited.

Agreerhents or decisions taken in merchant or civil associations which are
contrary to the ends previously mentioned are also prohibited.

Agreements, decisions, collective recommendations or concerted activities are
prohibited if they:
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1° Fix, directly or indirectly, prices or other conditions essential to the sale
or provision of goods or services;

2° Limit production, distribution, and the technical or technological
development of investments;

3° Divide markets, geographical areas, supply sectors, Of supply sources
between competitors;

4° Impose unequal conditions, within any commercial or service transaction,
for identical supplies provided that disadvantage one customer Over others;
and

o 5° Attach, to any contract, ancillary conditions that because of their nature

ARTICLE 11:

ARTICLE 12:

ARTICLE 13:

or because of their accepted commercial use, exhibit no relation to the
objective of the contract. ' :

Economic concentrations are prohibited, especially if they arise from the exercise
of a single activity, when as a consequence of this activity free competition is
restricted or a situation of dominance results in the market or in any part of the
market.

Contracts between persons subject to this Law, are prohibited insofar as they set
prices and contractual terms for the sale of goods or provision of services to third
parties, and are intended to have, or have, or may have the effect of restricting,
falsifying, limiting, or impeding competition in all or part of the market.

Abuse on the part of one or several persons subjeet to this law who hold 2
dominant position in all or part of the national market is prohibited, and in
particular the following conduct is prohibited:

1° Price discrimination and other conditions of sales of services;

2° Unjustified limitations of production, distibution, or technical or
technological development, harmful to firms or consumess;

3° The unjustified refusal to meset the demand of goods and services;
4° The imposition, in business and service relations, of unequal conditions
for equivalent goods and services that disadvantage some competitors over

' others;

5° Aftach, to any contract, ancillary conditions that because of their nature
or because of their accepted commercial use, exhibit no relation to the
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ARTICLE 14:

ARTICLE 15:

ARTICLE 16:

objective of the contract.

6° Others of equivalent effect.

For the purposes of this law, a dominant position exists when:

1° A specific economic activity is conducted by a single person or a group
of persons who are associated as buyers or as sellers or as either providers

or purchasers of services; and

2° There exists more than one person conducting a specific type of activity
but with no effective competition between them.

Associated persons means the following:

1° Persons who own a share of 50 percent or more of the capital of the other
or exercises any other form of control over that person;

2° Persons whose capital is 50 percent or more owned by the persons
indicated in the preceding subparagraph, or who are subject to control by
.them; and

3° Persons who, in some form, are subject to the control of the persons

described in the preceding subparagraphs.

SINGLE PARAGRAPH: Control means the possibility that one person has
of exercising a decisive influence on the activities of one of the persons subject
to this Law, be it either through the exercise of property rights or by the use of
all or part of the assets of that person, oOr through the exercise of rights or
contracts that permit a decisive influence on the membership, deliberations, or
decisions of the bodies of said person or on their activities.

For purposes of determining whether effective competition exists in a specific
economic activity, it will be important to consider the following factors: The
number of competitors participating in the respective activity, their share of the
respective market, their installed capacity, demand for the respective product or
service, technological innovation that affects the market, the actual and legal
likelihood of potential competition in the future, and access by competitors to
sources of financing and supply, as well as to distribution networks.

SINGLE PARAGRAPH: When the dominant position is derived from the
Law, entities in this position shall be subject to the provisions of this Law u.nless
specific conditions stipulated by the appropriate regulatory bodies dictate
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otherwise, as in conformity with ARTICLE 97 of the Constitution.

SECTION III
Unfair Competition

ARTICLE 17: The development of commercial policies which tend to eliminate competitors
through unfair methods of competition are prohibited; especially in the following
cases: ‘

1° Misleading or false advertising directed to impede or limit free
competition;

2° The promoting of products and services based on false declarations with
regards to the disadvantages or risks of any other competitors’ product or
service; and

3° Bribery in commerce, the violation of industrial secrets and the pirating
" of products.

SECTION IV
Exceptional Treatment

ARTICLE 18: The President of the Republic, in Council of Ministers, and having heard the
opinion of the Superintendent for the Promotion and Protection of Free
Competition shall determine the norms under which the following activities shall
be allowed:

1° The fixing directly or indirectly, individually or in concerted action of bid
" or offer prices of any good or service;

2° The application, in commercial relations, of unequal conditions for
equivalent or similar services that fashion inequities into the competitive
process, especially if distinct from conditions which would be emerge
naturally it there existed effective competition in the market, except in the
case of discounts granted for prompt payment, volume discounts, less risk,
and other conditions commonly found in commerce; and

3° Exclusive territory arrangements and franchises with exclusive dealership
provisions.
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SINGLE PARAGRAPH: In establishing the norms under which the

activities indicated in the preceding subparagraphs may be conducted, the
Executive Branch shall concurrently comply with the following:

1° Authorization of these activities, will have as objectives; contributing to
production improvements, commercialization and distribution of goods and
services, or promoting technical or economic progress;

2° The authorized activities must entail advantages for consumers Or users;

3° Prior authorization of lawful activities, and control over their
implementation, by the Office of the Superintendent; and

4° The authorization will contain the minimum required to achieve intended
goals.

TITLE I
THE OFFICE OF THE SUPERINTENDENT

FOR THE PROMOTION AND PROTECTION OF FREE

ARTICLE 19:

COMPETITION

CHAPTER I
Its Internal Regulations

The Office of the Superintendent for the Promotion and Protection of Free
Competition with operational autonomy to act in matters within its competence,

attached administratively to the Ministry of Development, is created.

ARTICLE 20:

ARTICLE 21:

ARTICLE 22:

The Superintendency will be headquartered in the City of Caracas; however, if
deemed necessary it will be able to establish offices in other cities.

The Superintendency shall be administered by a Superintendent who shall be
appointed by the President of the Republic.

The Superintendent will have an Assistant, appointed by the President of the
Republic. Both will exercise their office for (4) years, and they may be
appointed to serve in future periods.

The Assistant shall assume Superintendent responsibilities during any absences.

In case of a permanent absence, the responsibilities of the Superintendent for the
Defense of Free Competition and the Assistant Superintendent shall be assumed,
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for the remainder of the term, by those designated by the President of the
Republic. :

The Superintendent and the Assistant Superintendent must be over thirty (30)

years of age, of recognized integrity and experienced in financial, economic, and
commercial affairs related to the matters covered by this law.

SINGLE PARAGRAPH: The following persons may not be appointed to
the offices of Superintendent or Assistant Superintendent: -

1° Persons who have declared bankruptcy, and persons found guilty of
offenses or misdemeanors against property, against the public faith or
against public patrimony.

2° Persons related to the President of the Republic, the~ Minister of
Development, or any member of the office of the Superintendent within
the fourth degree of consanguinity or second degree of affinity, or who
are spouses of any of them;

3° Debtors with delinquent bank or tax liabilities;

4° Members of pbljtical party directorates, while exercising their office;

5° Officials, directors, or employees of the natural or juristic persons subject
to this law; and

6° Persons holding paid public office.

The Superintendent and the Assistant Superintendent will not be removed from
office except in the following instances:

1° In case of criminal conviction;
2° In case of a subsequent conflict of interest; and

3° For not complying with the duties of the office and for fully proven
ineptitude.

The Superintendent shall have a Tribunal [Sala de Sustancacion] which shall bave
the powers indicated by this Law, its Regulations, and the Internal Regulations
of the Superintendency. : -

The Tribunal shall be under the Assistant Superintendent and shall have a staff
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ARTICLE 26:

ARTICLE 27:

ARTICLE 28:

ARTICLE 29:

of professionals in sufficient number to ensure promptness in resolving matters
within the competence of the Superintendency.

The Superintendent may not perform any other functions, public or private,
except academic and honorary functions which do not interfere with the carrying
out. his duties and functions. :

-}

-~

The appointment and removal of functionaries in the Superintendency shall be
carried out by the Superintendent. -

Employees of the Superintendency who have investigated a firm, will not be able
to work for said firm or any other firm with which that firm has a shareholder
relationship, directly or indirectly, for one year following the investigation. The
same prohibition shall apply to spouses and relatives to the fourth degree of
consanguinity or second degree of affinity.

An official will disqualify himself if commissioned to investigate firms or
persons, if that would involve, in any way, a conflict of interest, or if his spouse
or any of his relatives to the fourth degree of consanguinity or second degree of
affinity are employed by the firms or persons. The framework of incompatibility
spelled out in CHAPTER O of the Organic Law of Administrative Procedures
will also be applied.

CHAPTER II
Its Powers

The Superintendency shall be responsible for monitoring and controlling the
practices that impede or restrict free competition. -Among others, it shall have
the following powers and duties:

1° To resolve matters assigned to it by this Law;

-2° To conduct the investigations necessary 1O verify the existence of

anticompetitive practices, and prepare case files concerning such practices;

3° To determine the existence or nonexistence of prohibited practices or
conduct, act to proscribe them, and impose the penalties provided in this
Law;

4° To adopt the necessary preventive measures, at its own initiative or at the
request of a concerned party, to avoid the detrimental effects of the
prohibited practices;

5° To authorize those practices or conduct in those exceptional cases to
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which ARTICLE 18 refers to, and always within the limits which are in
effect;

To propose to the Executive Branch the regulations necessary for the
application of the law;

To issue its internal regulations and the rules necessary for its operation,

To issue an opinion on matters within its competence when so requested
by the judicial or administrative authorities;

To create and maintain the Register of the Office of the Superintendent;
and

Any other powers and duties indicated by the laws and regulations.

CHAPTER I

The Register of the Office of the Superintendent

for the Defense of Free Competition

ARTICLE 30: The Superintendency will have to keep a Register in which the following actions
are to be recorded:

" ARTICLE 31:

10

ZG

-

4°

The investigations that have been initiated and the results obtained.
Documents furnished by individuals which should remain confidential shall
be incorporated in a separate volume, which-shall be reserved for use by
the Superintendency;

Any measures that have been taken in each case and the provisions made
to ensure compliance;

Any other decision affecting third parties or officials of the
Superintendency; and :

The sanctions imposed.

CHAPTER IV
The Duty to Inform

All persons and firms conducting business in the country, public and private,
Venezuelan and alien, must furnish the information and documentation required
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ARTICLE 32:

ARTICLE 33:

ARTICLE 34:

of them by the office of the Superintendency.

The information and data supplied shall be confidential except when the Law
provides for its registration or publication.

TITLE IV
PROCEDURE

CHAPTER ]
Procedure in the Case of Prohibited Practices

Proceedings shall be initiated at the _;:gqgst'_g_f_g_ concerned party or at the
initiative of the Office.

The initiation of proceedings may be ordered only by the Superintendent.

Whenever it appears that the rules provided for in this Law may have been
violated, the Superintendent will order the opening of the corresponding
proceeding, and shall initiate through the Tribunal the investigation of the case
when appropriate. -

With the exception of violations of the provisions of Section IO of Chapter II of
Title II of this Law, which have a statute of limitations of six (6) months, the
other violations < have a statute of Limitations of one (1) year.

The statute of limitations shall begin to run from the date on which the violation
was committed and, for repeated violations, from _the day on which the last
violation ceased.

The Tribunal shall perform the necessary investigation to clarify the facts and
determine responsibility.

In the exercise of its powers, the Tribunal shall have the broadest investigative
and supervisory powers, and in particular the following powers:

1° To summon any person to appear to testify on pertinent matters related to
the alleged violation;

2° To requ{re any person to present any documents or information that may
be related to the alleged violation;

3° During the investigation, to examine ledgers and documents; and

4° To subpoena any person, through the national press, to appear who may
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be able to furnish information with respect to the alleged violation.

During the hearing of the case file, and before its decision is handed down, the

‘office Superintendent may adopt the following preventive measures:

1° It may order the alleged prohibited practicef to cease;and

2° Dictate measures to avoid damages that may result from the alleged
prohibited practice.

FIRST PARAGRAPH.: If the preventive measures have not been solicited
by the interested parties the Superintendent may demand a bond to guarantee any
eventual damages that may result.

SECOND PARAGRAPH: If the measures are seversly biased against the
alleged violator, he will be able to petition the Superintendent to suspend the
measures. In this case the Superintendent will have to demand the creation of a
bond large enough to guarantee the measure.

When in the course of investigations actions are uncovered that may constitute
violations of this-Law, the Tribunal shall notify the alleged violators that the
respective administrative enquiry has been opened, indicate the alleged violations
being investigated, and grant them a fifteen (15) day period within which to
present their evidence and put forward their arguments. In those cases where the
Tribunal deems it necessary, it will be able to give an extension of (15) days. In
the case of several alleged violators, the aforementioned period shall begin to be
counted from the date on which the last of the notifications referred to in this
article was given. )

Once the period of time established in the preceding article has elapsed, the
Superintendent will have a thirty (30) day period in which to issue a decision.

In the decision that terminates the proceeding, the Superintendency will decide
upon the existence or nonexistence of practices prohibited by this law.

FIRST PARAGRAPH: In case the existence of prohibited practices is
determined, the Superintendent will be able to:

1° Order that the prohibited practices cease within a determined period of
time; ‘

2° Impose specific conditions or obligations on the violator;
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ARTICLE 39:

ARTICLE 40:

ARTICLE 41:

ARTICLE 42:

ARTICLE 43

ARTICLE 44:

3 Order the elimination of the effects arising from the prohibited practices;
and

4° Impose the penalties provided by this Law.

SECOND PARAGRAPH: In the resolution {ssued by the Superintendent

there shall be a determination of the amount of the bond to be posted by the
parties concemed in case of an appeal in conformity with ARTICLE 54.

The decision issued by the Superintendent relating to the preceding article shall
be provided to the violators and parties concerned.

During the proceeding, and until the final decision is handed down, the parties
concerned shall have up to two (2) days of advance access to the case file, and
will be able to advance arguments which shall be taken into account.

In all that is not foreseen by this Chapter, the proceeding shall be governed by
the provisions of the Organic Law on Administrative Proceedings. -

CHAPTER II
_Procedure for Authorizations

In granting the authorizations provided for in this law, and for the resolution of
other matters for which a special procedure has not been established, the regular
procedure provided for in the Organic Law on Administrative Proceedings shall
be followed.

TITLE V
PENALTIES

CHAPTER I
General Provisions

The administrative penalties referred to under this Title shall be imposed by the
Superintendency in the final decision that terminates the proceeding.

When notification of the decision is given to the violators, the corresponding
payment terms of the fine shall be delivered to them, so that the violators may
proceed to pay the fine at the office of the Treasury within five (5) days following
the period provided for in ARTICLE 53.

The penalties provided for in this Title shall be applied without prejudice to the
penalties established in other laws.
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The authors, co-authors, accomplices, and instigators of acts in violation of this
Law shall be responsible personally for the infractions they commirted.

The penalties imposed in conformity with this law shall become void by a statute
of limitations after the elapse of four (4) years counting from tffe date of the
definitive ruling. ‘

Legal action to recover payments improperly made as monetary penalties shall
become barred by statute of limitations by an equal period of four (4) years. '

When the person penalized does not pay the fine within the period indicated in
the only separate paragraph of ARTICLE 43, action shall be taken in conformity
with the procedure for the imposition of taxes and charges payable as spelled out
in the Code of Civil Procedure.

For this purpose, the terms of payment for the fines issued in conformity with
this Title shall become documents proving the plaintiff’s right of execution.

Absent special provisions in this Title, the principles and rules of penal law
compatible with the nature and purposes of the matter governed by this law shall
be substituted.

CHAPTER I
Specific Penalties .

Persons involved in the prohibited practices and conduct indicated in Sections I,
I, and IO of Chapter II of Title I of this Law, may be punished by the
Superintendency with a fine of up to ten percent (10%) of the value of the
violator’s sales, this quantity can be raised up to twenty percent (20%). In case
of repeat offenders, the fine will be raised to forty percent (40 %). The relevant
sales figures to be used in this calculation will be based on data obtained before
the resolution of the fine.

The amount of the penalty referred to in the preceding article shall be established
in keeping with the seriousness of the violation, for which purpose the following
shall be taken account:

1° The form and scope of the restriction on free competition;

2° The size of the market affected;

3° The market share of the corresponding person subject to this Law;



TD/B/RBP. 94

page 110

ARTICLE 51:

ARTICLE 52:

ARTICLE 53:

ARTICLE 54.

ARTICLE 55:

4° The impact of the restriction of competition on other actual or potential
competitors, on other parts of the economic process, and on CONSUMETs
and users;

5° The duration of the restriction on free competition, and

6° The frequency of repeat offenses.

The Superintendency may impose, independently of the penalties referred to in
ARTICLE 49, fines up to one million Bolivars (Bs. 1,000,000, on those persons
who do not comply with the orders contained in the decisions issued by the
Superintendency in conformity with ARTICLES 35 and 38. These fines may be
raised by fifty percent (50%) of the original amount for non-payment.

All violations of this Law and its regulations not specifically penalized shall be
punished by a fine of up to three million Bolivars (bs. 3,000,000.00) depending
on the gravity of the offense, as judged by the Superintendent.

TITLE VI
REMEDIES

Decisions adopted by Superintendency exhaust the administrative route, and the
only remedy that may be undertaken has to be finalized within the period of
forty-five (45) calendar days. This remedy is the contentious-administrative
appeal in conformity with the Law on that matter. ’

When the  administrative law appeal is being undertaken to review
Superintendency resolutions that determined the existence of prohibitive practices,
the effects of the resolutions shall be suspended if the appellant posts 2 bond.
The amount of the bond shall be determined in each instance in the final decision,

in conformity with the second paragraph of ARTICLE 38.

TITLE VI
ACTIONS DERIVED FROM THIS LAW

Without prejudice to what is indicated in the Single Paragraph of this ARTICLE,
persons affected by the prohibited practices may turn to the competent courts to
seek indemnification for damages that occurred, once the decision of the
Superintendency is final.

SINGLE PARAGRAPH: In case provisions of Section TII of Chapter I of
Title I of this Law are violated, persons affected may tum directly to competent
courts without need to exhaust administrative appeals. However, if the persons
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affected decide to initiate the respective administrative proceeding in conformity
with the provisions of Chapter 1 of Title IV of this Law, they may not demand
redress for any damages they may have suffered as a consequence of the
prohibited practices until after the decision of the Superintendency becomes final.

ARTICLE 56: Legal actions for damages derived from practices prohibited by this Law shall
become barred by statute of limitations in:

10

20

Six (6) months counting from the date on which the resolution of the
Superintendency became final.

Six (6) months for violations of the provisions of Section II of Chapte~
I of Title II of this Law, in tae cases where the administrative
proceeding of Chapter I of Title IV of this Law are not to be initiated.
The statute of limitations shall begin to run from the date on which the
infraction occurred; and, for repeated violations from the date on which
the last violation occurred. ’

TITLE VIO
FINAL DISPOSITIONS

ARTICLE 57: Legal business transactions which cause or result or are designed to foster
practices prohibited by Sections I and II of this Chapter are null and void,
provided they are not covered by the exceptions spelled out in this Law.
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Presented, signed and sealed in the Legislative Federal Palace, in Caracas, on the thirteenth
day of December of nineteen hundred and ninety one. 181* year of Independence and 132*
year of the Federation.

THE PRESIDENT,

PEDRO PARIS MONTESINO

THE VICE-PRESIDENT,

LUIS ENRIQUE OBERTO G.

THE SECRETARIES,
JOSE RAFAEL QUIROZ SERRANO

JOSE RAFAEL GARCIA-GARCIA



