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PreaBble 1/ 
[The Contra 6'.ting Parties]/~ [ '.i.'be Partic,:i,pa tine Countries J-JH:-
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(1) · Recon:nizing the i\mdamental role o'f science and technology in the 
socio-economic development of all countries, and in particular, in the acceleration 
of the c1evelo;prn.ent of the developing countries, 

(2) Believing that technoloro,- is the key to the 1)ro:32~0ss of mankind and 
that all peoples bave the riel1t to benefit from the advances and developments in 
sci:ehce and technology .in ord.er to improve their standards of livinc, 

(3) Bearing in mind relevant decisions of the General Assembly and other bodies 
of the United lfo tions, in particular UWCTAD, on the transf'~r -and· development of 
technology, 

(4) · Recormizinn the neec; to facilitate an adequate transfer and development of 
technology so as to strengthen t he scientific ana technological capabilities of all 
countries, particularly the developing com1tries, and to co-operate with the 
developin:3 countries in their o,m efforts in this field as a decisive step in the 
progress towards the establishr.1ent of a new international economic order, 

(5) Desirous of promotinc international scientific and technological co-operation 
in the interest of peace, security and national independence and for the benefit of 
all nations, 

(6) Striving to l)romote an increase of the international transfer of technology 
with an equal opportunity for all countries to participate irrespective of tbeir 
social and economic system and of their level of economic development, 

(7) Recognizil1r£ the need for developed countries to grant special treatment to 
the developing countries in t he field of tlle transfer of technology, 

(3) Drai1inr: attention to the need to improve the flow of technological 
information, and in particular to promote the widest and. fullest flow of information 
on the availability of alternative technologies, and on the selection of appropriate 
technoloi3ies suited to the specific needs of developing countrie8, 

(9) J?elievinf! that a Code of Conduct will effectively assist the developing 
countries in their selection, acquisition and effec t ive use of technolocies 
appropriate to their needs in order t o develop improved economic standards and 
livinc conditions, 

(10) Be~~ that a Code of Conduct will help to create conditions conducive 
to the promotion of the international transfer of technology, unde1' mutually agreed 
and advantageous terms to all partie s , 

1/ Text transmitted by the ?resident to the Conference at its 7th meeting. 
See appendix A belo·w. 
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(11) Affir:nin,q the benefits to be derived from a universally applicable 
Code of Conduct and that all countries should [ensure]*/➔HH~ [encourage]-li--¾- that 
·cbeir enterprises, whether private or public, [shall conform] ➔~/>HH~ [follow]-:H:- in 
all respects to -'cl1e provisions of this Code, 

(12) [Convinced that an inter11ational lerally bindinG instrument is the or1.ly 
for:. capable of effectively regulatinr the transfer of technology, J-x-

(13) [Ag::...·ee on the adoption of this internatioml legally binding Code of Conduct 
on the transfer of teclmoloc;y J-H· 

[Hereby set forth tbe following code of conduct corisfotinc of @uidelines 
for the international trnnsfer of technology: ]-H" 

[This univ-2rsa lly applicable Code of Conduct on the international transfer 
of technolow is established.J~-x-



Chapter 1 

Definitions and scope of application 1./ 

1.1. For the purposes of the present Code of Conduct:· 
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(a) ''Party" means any person, either na tura1 or juridical, of public or 
private law, either individual or collective, such as corporations, companies, 
firms, partnerships and other associations, or any combination thereof, i1hether 
created, owned or controlled by States, Government agencies, juridical persons, 
or individuals, wherever they operate, as well as States, Go·verrm1ent agencies 
and international, regional and subregional organizations, when they engage in 
an international transfer of technology transaction which is usually considered 
to be of a commercial nature. The term "party" includes, among the entities 
enumerated above, incorporated branches, subsidiaries and affiliates, joint 
ventures or other legal entities regardless of the economic and other relationships 
between and among them. l./ 

(b) "Acquiring party" means the party which obtains a licence to use or to 
exploit, purchases or otherwise acc:uires technology of a proprietary or 
non-propriets.ry nature and/or rights r e lated thereto in a transfer of technology, 

( c) "Supplying party11 means the party which licenses, sells, assigns or 
otherwise provides technology ofa. proprietary or non-proprietary nature and/or 
rights related thereto in a transfer of technology, 

1.2, Transfer of technology under this Code is the transfer of systematic 
knowledge for the manufacture of a product, for the application of a process or 
for the rendering of a service and does not extend to the transactions involv;ing 
the mere sale or mere lease of goods. 

1.3. Transfer of technology transactions a.re arrangements between parties 
involving transfer of technology, as defined in ·paragraph 1.2 above, particularly 
in each of the following cases: 

(a) The assignment, sale and licensing of all forms of industrial property, 
except for trade marks, service marks and trade Mmes when they are not part of 
transfer of technology transactions; 

(b) The provision of know-how a nd technical expertise in the form· of 
feasibility studies, plans, diagrams, models, instructions, guides,· formulae, 
basic or detailed engineering designs, specifications and. equipment for training, 
services involving technical advisory and managerial personnel, and personnel 
training; 

. . 

1./ Text transmitted by the President to the Conference at its 12th meeting, 
as revised in the text submitted by the President to the Conference a.t its 
14th meeting, by which provisions 1.1. (d) and (e), as well as foot-notes 4 and 5 
of TD/CODE TOT/20, were deleted . It is understood that the term 11 technology 
acquiring country" should be used instead of "country of the acquiring pa.rtyu 
in all the chapters of the Code. 

J/ Group B accepts inclusion of this sentence subject to agreement tu be 
reached on qualifications relating to the application of the Code to the relations 
of these entities in relevant parts of the Code. 
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(c) The provision of teclmolo3ical knowled3G necessary for the installation, 
operation and functioninc of plant and equipment, and turn-key projects, 

(c) '.i'he provision of technolocical knowledge necessary to acquire, install 
ancl use nachinery, egPipment, intermedia t e coods ,md/or raH materials which bav~ 
been a cguirea by purcl1a se, 1 ea sc or other means i 

(e) The 1Jravision of technolocica1 contents of ind.ustrial and technical 
co-operation arranaements. 

[1.4 ::i:::8 C-:i :.:_,:; of Co::-,0;_,c ·c :::h.::11 cypl:r ·co i:::t'--':.-n.:.tion:.l t--r:,.j:iJ f~r cf t 0cl:nolo-'.:Y
transactions uhich occui· ,vllen technolOt:SY is transferred across nat'ional boundaries 
between t1m su:,plying party anu tbe acquiring pa1~ty or when a transfer of technology 
transac ,.;ion is en-cered into - 1:Jeh1een partie3 which do not reside or are not 
established in the same country. Tb:is Code does not prevent St ates from deciding 
to extend its application ·co all transactions which take place between parties 
,1l1ich are resident of or established in the same counti--y, includinc the case where 
either party is a branch, subsidiary or affiliate, or is otherwise directly or 
indirec-!:ly controlled by a foreicn entity. J !J 

!J./ This issue io still outstandinc. The text of the draft provision in 
TD/CODI~ TOT/14 rt:ad s as folloHs: 

[The Code of Conduct shall apply to international transfer of technolo& 
transactions which occur \·Jhen technolofY is transferred across national boundaries 
between the supplyinf party and the acguirinG party or when a transfer of 
teclmoloc:,• transaction is entered into between parties which do not reside or 
are not established in the sar.ie country, ns well as between parties ,;1hich are 
resident of or established in the same country, if at leas t one party is a branch; 
subsidiary or affiliate or is otherwise di::ectly or indirectly controlled by a 
foreign entity and the tecimolory transferred bas not been developed in the 
technology acquirinlJ country- by the supplyinG party, or when it otherwise acts as 
an intermediary in the transfer of forei gn mmed teclmology. ]*/-lr-'k* 

[The Code of Conduct applies to international transfer of teclmoloGY 
transactions uhich occur when technology is transferred across national boundaries 
beti•Jeen the supplyinG party and the acquirini:; party. States may also apply, by 
means of national legislation, the principles of the Code of Conduct to transactions 
which take place betueen parties ,-ii thin their national boundaries. ]➔Hl-

The Chairman of Workinc Group 1 had prepared a compromise text, which was 
included in a foot-note to the draft provision in TD/COI)E TOT/1~. The Chairman's 
text states : 

"The Code of Conduct sball apply to international transfer of technology 
transactions which occur when technology is t ransferred across national 
boundaries between the supplying party and the .acquiring party or when a 



TD/CODE TCJr/ 25 
page 5 

1.5 The Code of Conduct is universally applicable in scope and is addressed to 
all parties to transfer of technology transactions and to all countries and 
groups, of countries, irrespective of their economic and political systems and 
their lev91s of development, 

1.6 [Bilate:x;al and multilateral agreements between State~ on the transfer of 
technology for meeting socio-economic needs of development in accordance with 
the chapters on objectives and principles and special treatment, should be · 
consistent with the Code, J !i/ . 

transfer -of technology transaction is entered into between parties 11hich 
do not reside or are not established in the same country. States may also 
decide to extend the application of the Code of Conduct to. transact~ons · 
1rhich take place betvieen parties which arc · resident of or . . established · in the 
same country, if at least one party is a branch, ·subsidiary or affiliate or 
is otherwise directly or indirectly controlled by a foreign entity and the 
technology transferred has not been developed in the technology acqui:dng 
country by the supplying party, or when it otherwise acts. as an intermediary 
in the transfer of foreign ovmec1 technology. 11 

5./ The text ih brackets has been p:ropos~d by the Group of .77. ·· Groups 13 
and Dare in favour of deleting paragraph 1.6. 
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Chapter 2 

Objectives and principles§/ 

2. The Code of Conduct is based on the follouine; objectives and. principles: 

2 .1. Ob.iectives 

(i) To establish ({eneral ancl equitable stanclarcls on which to base the 
relationships among parties to transfer of technology transactions and 
bovernments concerned, tal:ing into consideration their legitimate interests, 
and Giving due recognition to special needs of developing countries for 
the fulfilment of their economic and social development objectives. 

(ii) To promote mutual confidence between parties as 1·1ell as their governments. 

(iii) To encourage transfer of technology transactions, particularly those 
involving developinG' countries, under conditions where barcn,ining positions 
of the parties to the transactions are balanced in such a way as to avoid 
abuses of a stronger position and thereby to achieve mutually satisfactory 
aereements. 

(iv) To facilitate and increase the international flow of technological 
information, particularly on the availability of alternative technologies, 
as a prerequisite for the assessment, selection, adaptation, development 
and use of technologies in all countries, particularly in developing 
countries. 

(v) 

(vi) 

(vii) 

(viii) 

To facilitate and increase the international flmr of proprietary and non
proprietary technology for strenctheninc the grm•rth of the scientific 
and technological capabilities of all countries, in particular developing 
countries, so as to increase their participation in uorld production and 
trade. 

To increase the contributions of technolotYJ to the identification and 
solution of social and economic problems of all countries, particularly 
the developing countries, including the development of basic sectors 
of their national economies. 

To facilitate the formulation, adoption ancl implementation of national 
. policies, laws and remuations on the subject of transfer of technology 

by settinrr forth internationaL norms. 

To promote adequate arra~gem~nts
0

as recards unpackaging in terms of 
information concerning the various elements of the technology to be 
transferred, such as that required for technical, institutional and 
financial evaluation of the transaction, thus avoiding undue or un~ecessary 
packaging. 

§/ Text transmitted by the President to the Conference at its 12th meetine, 
as revised in the text submitted by the President to the Conference at its 
14th meeting. 
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(ix) To specify restrictive [busi"1ess] practic~s from which parties to technology 
transfer transactions [shall] [should] refrain ., 

(x) [To set forth an appropriate set of responsibilities a11cl. oblig2.tions of 
parties to tra..11sfer of technolc .:-;y transactions, t :Jdng into consicleration 
their legitimate interests as 11ell as differences in their bargaininc 
positions.] ]/ 

2. 2. Principles 

' (i) 

,(i.i) 

(ii) 

(iii) 

The Code of Conduct is universally applicable in scope • 

. [St_a_ t_ e. s mav employ all appropri·ate m ..,, ff ·1·t .1-• -1 -- 1 J • v _ _ 1eu..1s o aci l auing an~ re6 l,l.Lacin6 
the transfer of technology, in a manner consister~t ui th their international 
obligations ancl taking into consideration the legitiriatc interests of all 
parties concerned.]§/ • 

bis The principles of soverei6111ty and political indenendence of States 
(covering, inter alia, the requirements of foreign p~licy and national 
security), and sovereign equality of States, should be recognized in 
facilitatinG and rczulating transfer of technolocJ transactions. 

States should co-operate in the international transfer of technology in 
order to promote economic {__?covrth throuc-hout the uorld, especially that of 
the developing countries. Co-operation in such transfer should be 
irrespective of any differences in political, economic and social systems~ 
this is one of the important elements in maintaining international peace 
and security and promoting international economic stability and procress, 
the general welfare of nations and international co-01,eration free from 
discrimination basml on such differences. Hothine;- in this Code may be 
construed as impairing or derorratin~ from the provisions of the Charter 
of the United N2-tions or actions taken in 1Jursuance thereof. It is 
understood that special treatment in transfer of tedmology should be 
accordc~. to developinc- cou...11tric ::; in accordance 11H:1 the provisions in 
this Code on the subject. 

(iv) The separate responsibilities of parties to transfer of technology 
transactions, on the one hand, and those of governments uhen not acting 
as parties, on the other, should be clearly distincuishecl. 

(v) Nutual benefits shculcl. accrue to technology supplying ancl recipient parties 
in order to maintain and increase the international flou of technoloGY• 

J./ Text awaiting- outcome of the negotiations on chapter 5. 
§/ Subject to revi~r at the next session of the Conference. The Group of 77 

considers the language of this princi11le superseded by the acreement reachec1 at the 
second session of the Conference on the chapter en national re[;Ulo..tion of tr211sfer 
of technoloc.1y transactions (chapter 3), 
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(vi) Facilitating and increasing the access to technology, particularly for 
developine countries, under mutually ac,Teed fair and reasonable terms 
and conditions are fundamental elements in the process of technology 
transfer and develo~ment. 

(vii) Recognition of the protection of industrial property rights cranted under 
national law. 

(viii) TechnolOGY supplyin{; parties when operating in an acquiring country 
should respect the sovereignty and the laus of that country, act- -with 
proper re0ard for that country's declared qevelopment policies and 
priorities and endeavour to contribute·substantially to the development 
of the acquirinG country. The freedom of parties to negotiate, conclude 
and perform acreements for the transfer of technology on mutually 
acceptable terms and conditions should be based on respect for the 
forecoing and other principles set forth in this Code. 



Chapter 2 

TD/CODB TOT/25 
page 9 

lfational regulation of trnnsfor of' technology transactions 2/ 

3.1. In adopting, and in the light of evolving circumstnnccs making neocssnry 
changes in lo.ws, regv_la.tions nnd rules, 2nd policies with respect to trnns.fcr of 
technology tr.:msactions, States r.cvc tho right to adopt measures such as those _ 
listed in paragraph 3. 3 of this chapter nnd should act on the bnsis th2- t these · 
measures should: 

(i) Recognize thnt n close relationship exists between technology flows 
and the conditions under which such flows are admitted and_treated; 

(ii) Promote a favourable nnd beneficial climnte for the international 
transfer of technologyY. 

(iii) Tnko into consideration in an equitable manner tho logi~imate interests 
of .all parties; 

(iv) Encourage and facili tn to transfers of technology to truce place un_der 
mutuD-lly agreed, fair and reasonable terms and conditions having regard 
to the principles and objectives of the Code~ 

(v) Take into account the differ.inc- factors characterizing the transactions 
such as local conditions, the nature of the technology and the scope of 
the undertaking; 

(vi) Be consistent with their international obligations. 

3.2. Measures adopted by States including decision's of competent administrative 
bodies should be applied fairly, equitably, and. on the same basis .to all pnrtiGs 
in accordance, with established procedt~res of law and the principles and objectives 
of tho Code. Laws and regulations should be clearly de.fined and publicly and 
readily available. To the extent appropriate, r elevant information r0garding 
decisions of competent administrative bodies should be disseminated. 

3.2.1. Each cotmtry adopting legislation on the protection of industrial property 
should have regard to its national needs of economic and socinl development, and 
should ensure an effective protection of industrial property rights granted under 
its national law and other related rights recognized by its national law. 

3.3. 1-1easures on regulation of the flow and effects of trru1sfor of technology, 
finance and technical aspects of technology tmnsactions and on organizational 
forms and mechanioms may deal with: 

Finance 

(a) Currency regulations of foreign exchange· payments and remittances; 

(b) Conditions of domestic credit and financing facilities ; 

2/ Text transmitted by the President to the Conference at its 12th meeting. 
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( c) Transferability of payments; 

(d) Tax treatment? 

(e) · Prici~c policies; 

Renegotiation 

(f) Terms, conditions and objective criteria .for the renegotiation of 
transfer of technology transactions~ 

Technical aspects 

(g) Technoloi:rs specifications and standards for ti1e various components of 
the transfer of technology transactions and their payments; 

(h) Analysis" and evaluation of transfer of technology transactions to assist 
parties in their negotiations~ 

(i) Use of local arid imported components; 

Organizational f0rrns ancl mechanisms 

(j) Evaluation, negotiation, and registra~ion ~f transfer of .te9hnology 
transactions; 

(k) Terms, conditions, duration, of transfer of technology transactions; 

(1) Loss of O'\-mership ancl/or control of domestic acquiring entelJ)rises; 

(m) Regulation of foreien collaboration arrangements and .agreements that 
could displace national ente11Jrises from the domestic market~ 

(n) · ThE: . de:"ini tion of fields of ac -tiv ity of foreicn entelJ)rises and the 
choice of channe:i.s, mechanisms, organizational forms for the transfer of 
technology and the prior or subsequent approval of transfer of technology 
trans2.ctions and their registration in these . fields ~ 

(o) : The determnation of the legal effect of transactions which are not .in 
conformity with national laws, regulations and administrative decisions on the 
transfer o.f technology; 

(p) The establishment or strengthoning of national ~dministrative mechanisms 
for the irrplementation and application of the Code of Conduct and of national 
laws, regulations and policies on the transfer of technolob,Y; 

(q) Promotion of appropriate channels for the internation?l ElJCchange-pf 
information and experience in the field of the transfer of technology. 
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[The regulation of ractices and arrangements involvin the 
transfer of tehhnoloF-. LResti·ictive busine8o practices 

Exclusion of political _i,~3crimination a~strictive 
busin-2§..Ll_ractices J l_Q! 

Section A ll/ ( Che.peau) 1J/ 

In furtherance of the objectives of this Code, particularly to avoid practices 
which [ 1mreasonably },:--::- restrain trade.,_, [ and]*/-lHH(- [ or};~ adversely· affect the c,_~ 
international flow of technology, particularly as such practices hinder the 
economic and technological development of ncquiring countries, parties to 
technology transfer transactions [sh':ill] ➔'.-/-lf-H- [shouHJx--:~ refrain from the following 
practices [or practices having similar effects]* [in licensing patents or know-how 
or trademarks associated with patents or know-how}'f.-'k [ unless the practice is]~/¾--1':-lE
[subject to exceptions or justifications in the following provisions or reasonable]H 
[in an individual case]~ [. ]*[, ]-l!---* [Whether a restrictive practice c listed C~ 
below is] ➔(, [ consistent with the objectives of ;this Code in _an individual case]*/-iHHE-
[ which]*-ln~ [should be examined in terms of its rurpose and effect in the actual 
situation, }~/-lHH(- taking into account [its appropriateness in]*/-ll--H- [all]-lH\- the 
relevant circumstances, including those prevailing at the inception of the 
a!'YanGem.ent [and. its acceptability under pertinent national or regional laws or 
regulations for control of restrictive practices]*. 

[Practices and restrictions between eommonly owned enterprises should be 
examined in the light of the rules, exceptions and factors applicable to all 
transfer of technology transactions. Such practices may be considered as not 
contrary to the provisions of the Code when they are otherwise acceptable and 
which do not adversely af,fect the transfer of technology]*. [Recognizing that 
restrictions for the purpose of rationalization or reasonable allocation of 
functions between parent and subsidiary or among en~erprises belonging to the 
same concern will normally be considered r..ot ~ontra::.:·;y to chis uhapter unless 
amounting to an abuse of a dominant position of market power.within the relevant 
market, for e:ir..ample unreasonable restraint of the trade of a competing 
enterprise }~h~. 

Section B: (List of practices) 

1. [E~clusive]-lH!- Grant-back 12rovisions 

Requiring the acquiring party to trans£'er or grant back to the supplying 
party, or to any other enterprise designated by the snpplyin~ party, improvements 
arising from the a.cquired technology, on an exclusive basis Lor]* without 
offsetting consideration or reciprocal obligations · from the supplying party, or 
when the practice will constitute an abuse of a dominant market position of the 
supplying :party. 

19} Text submitted by the Chai: -:-man of the Second Cammi ttee to the Conference 
at its 12th meeting. 

]d/ In view of continuing negotiations on the chapter, no attempt has been 
made to number the provisions of this chapter consistently with the other chapters• 

12/ See appendix B below. 
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2. Challenges to validity 

[Unreasonably]-::--::- requrinc the acquiring party to refrain from challenging 
the validity of .. r:iatents .. arid..othe.r :.types· of. protc:.G'tion -for .invent.ions im~olved in 
the transfer or tb: validity .of .other .sucl: .. grants claimed 9_r obt.aine.<i_ qy the 
supplying party, rc):;qgnizing_ that any .iSSl.lGS .conc.:erning ,.th~ .m.vtuacl rights and 
oblic;a tions of the parties followinc such a challenge .. :uill be determined by the 
appropriate applicable lm·r and the terms of the agreement to the extent consistent 
with that la,r. 11. 1,:~ / 

3. · Exc'iusive dealinr.; 

Re strictioirn· on the frcec.1.om of the acquiring party to enter into. sales, 
representatioi1 or manufacturinc agreements relatinc::; to similar or competing 
technologies or products or to obtain comp,')'tine; technology, uhcn such restrictions' 
are ·not needed for cnsurii.1 10 the achievement of leeitimate interests, particularly 
including secu::rintf the confidentiality of the technolocy transferred or best 
ef°fort' dis·tribution· or promotional° oblii3atfons. •· · 

Restrictions on research 

[Unreasonably y:-i:/;::_;:-::- restrictinG the acquirinc party ei thcr· in undertaking 
research ancl clevelopment directed to absorb and adapt the transferred technology 
to local .conditions or in initiatin0 research and development procrc!,l!lITles in 
connexion uith ne,r products, processes or equipment. 

5. Restrictions on use of personnel 

[Unreasonably J-:,-;:- requirinc the acquiring party t'o use personnel designated 
by the supplyinc party, except to the e;ctent ne cessa:ry to ensure· the · efficient 
transmission phase for the transfer of technology and puttinG it to use· or . 
thereafter continuinc such requirement beyond the time when ac1equately trained 
local personnel are available or have been trained; or prejudicing the use of 
personnel of the t,,chnolocy acquirinG count:ry. 

6. Price fi:dnr. · 

[Unjustifiably J-:H'.· imposin0 1·eQllation of prices to be charged by a,cquiring 
parties in the relevant narl~ct to which the technolor;y 1,as transferred for 
products manufactured or services produced usine the technololw supplied, 

Restrictions on aclantations 

n1: strictions which [ unreasonably y-::- prevcn t the acquring pc1,rty from 
adapting the imported technology to local conditions or introducing innovation? 
in it, or which obliee the acquiring party to introdt1ce unwanted or unnecessary · 
design or specification changes, if the acquirine party makes adaptations· on 
his mm responsibility and t-1ithout usj_ng the technoloey supplying party's ·name 
trade or service marks or trade names, ancl except to the extent that this 
adaptation unsuitably affects thoce products, or the process for their manuf.ac.ture,. -
to be supplied to the supplying party, his dcsic.,nates, or his other licensees, 
or to be used as a component or spare part in a product to be- supplied to his 
customers. 
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Requiring the acquiring party to grar1t exclu~ive sales or representation 
rights to "!;he .. supplyir1g party . or . ar.iy per~on ~fJignated by th~ sµpplying party, 
exc~.P~. ,8:l!l to .subcontracti11g· or manufacturing : ar~angements wherein . the_ parties_ 
have agreed ·that al~ _or _p$jt of :th¢ p:t,oduction wider "t}1e technology transfer · 
nrrangement will be ci_istrfbuted by ·th~ supplying party or any person q.esignated 
by him. . 

9. Tying arrangements 

. [Unduly ]ff imposing accep.tan~e of additional technology, future in,ventiohs . 
and improverne'rl.t~, . goods: or !3ervices not wanted by the ~_cqu:i,_ring ,party_ or [undu,ly]* 
restricting sources of technology, goods . or services,· as . a cond.:j, t,ion :for o 1>.:tai,n.ing 
the technolog'J required when not required to maintain the · quality of · the product 
or service where the supplier's .trade or service mark .or other identifying item is 
used by the acquiring party, or fo fulfil a ·specific ·p'erforinance·-6bligatiori which 
has been guaranteed, provided further _that adequate specification of. the 
ingredients is not feasible or would .involve the disclosure of additional 
technology not covered by the arrange~~nt. · · · · 

10. E:xport restrictions 

[Unreas6nable]-lH(- restrict;ions which prevent or [substantially]*/~·H :hinder .. 
export by means of territorial : _9r quariti fa ti ve limitations or. prior appro_v?-J. . fof· 
e:x;port or export prices of products or increased rates of. payments for e~o:r:table 
products resulti.n~ from the technology supplied[, unless justified]-H/~L, 
for instance, ]-lH(- L to prevent export of s.uch products to countries _where they 
are protected by the supplying party1.s· industrial ·-propert;r ri~htsJH/-iHHE- [or where 
relevant lmow'.""how has retained its confidential character J* L, or where the 
supplying "party has grantecl]~c/~ [an exclusive right]-lHH<- [a licence]* [to use 
the releiiant'' technology J~ /-lHH<s; .L. . .' . . . . . . 

11 • . Patent pool on cross-licensing agreements and other arrangements 

Restriction~ on territories, quantities, prices, customers or markets arising 
out of patent pool or cross-licemd.rig agreements or other internationa:I. transfer 
of technology interchange o.rJ.: r,2,,:cr:dnt:/ aµiong te.chnology suppliers which t:nd::ly limit 
access to new technological developments or .which would result in an abusive 
domination of an industry or market w.ith adverse effects on the transfer of 
technology, except for those rest-rictions ·appropriate- and ancillary ·to co-operative 
.arrangements such as co-operative research arrangements. 

12. Restrictions on publicity 

Restrictions [ unreasonably J-lP.~ regulating the . advertising or publicity by the 
acquiring party -·exCept where restrictions of such publicity may be required to . 
prevent injury to the supplying party1 s goodwill or reputation where the · 
advertising or publicity makes reference to the supplying party's name, trade or 
service marks, trade names or other identifying items, or for legitimate ·reasons 
of avoiding p1;oduct .liability .when the _supplying_ party may be subject to • s_uch 
liability, . or where appropriate for saf'ety purposes ·or to protect consumers, • o.r. 
when needed to secure . th~ con.fidentiqlityof ~he. technology transferred. 
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13. Payments and other obligations after expiration of industrial 
property rights 

Requiring payments or in;,osing other obligations for continuing the use of 
industrial property rights which have been invalidated, cancelled or have 
expired, recognizing that ·any other issue, including other payment obligations 
for technology, shall be dealt with by the appropriate applicable law and the 
terms of .the agreement to the extent consistent with that law. 

14. Restrictions afer expiration of arrangement 

Restrictions on the use of the technology after the expiration or termination 
of the arrangement [, unless the technology is still legally protected, or has not 
entered the public domain]~-j-JHH:- [or after the know-how has lost its secret 
character]* independently of the acquiring party. 

15. [Limitations on volume, scope, etc.]*/*** 

[Unreasonable]-mHC· [Restrictions on the scope, volume and/or capacity of 
production]*/*** [and/or field of activity]*. 

16. [Use of quality controls]*/*** 

[Use by the supplying party of quality control methods or standards not needed 
or not wanted by the acquiring party, except]*/*** [ to meet the requirement of a. 
guarantee or]*** [when the .product bears a trade mark, service name or trade name 
of the supplying party ]*/-lHHE-. 

17. [Obligation to use trade marks]*/*** 

[Requirement to use a particular trade mark, service name or trade name when 
using the ·technology supplied]*/-lHHE- [; the supplying party however, has the right 
to request that its name be mentioned on the product]***. 

18. [Requirement to provide egu:j.ty or_.participate in management]*/*** 

[Obliging '. the "acquiring party to provide equity capital or to allow the 
supplying party: :·to··,pa:rticipate in the management of the acquiring party as a 
condition to obtaining the technology]*/***. _ _ 

19. -[Unlimited or unduly long duration of arrangements]*/~ 

[Unlimited or unduly long duration of . transfer of technology a.rrangements]*/?HHf-. 

20. [Limitations upon use of technology; already imported]* 

[Limitations upon the diffusion and/or further use of technology already 
iI!lPorted, ]* 

Section C: [Exceptions]*/*** 

[Notwi thstanding]*/iHHE- [ the provisions]~ [sect_ion -4.3]* [of this chapter 
transfer of technology transactions or practices and c:.rraneoments contained ,therein 
shall be deemed]*/?HH(- [non-obJectionable]-lHHf- [valid]* [if]*/~ [, based upon · · 
exceptional circumstances,]* Lthe col!4:)etent national authorities of the]*/*** 
[acquiring party's]*** [ technology acquiring]* [country decide that it is in its 
public interest]*/-!HH!- [and that on balance the effect on its national economy will 
not be adverse]* [and it has no substantial adverse effects in other countries]***. 
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Chapter 2 

Guarantees/Responsibilities/Obligations 12/ 1!±J 
Common provision on ner~otia tint~ as uell as contractual phase 

5.1. When negotiating and concluding a technoloGY transfer ac;reement, the parties 
[shanJ,~/HH~ [should}:-:r in accordance with this chapter, be respo.nsiYe to the 
economic and social develo11ment obJectives of the respective countries of the parties 
and _:particula,.:rly oLthe technolqg'.f acq_uiring country, ancl when nE\3"6tiating, 
concludin~ and .. performing a technoloc:y transfer aGTeement, the parties should observe 
fair and hon~st business practices. 

Ne~otiating phase 

5.2. In being responsive to the economic and social development objectives mentioned 
in this chapter each party [shall]-:~;-::-;,-:~ [should],:-:, fa.ke into account the 6ther' s 
request to include in the acreement, to the extent practicable and· f'or 2.clequate 
consideration, when a11propriate, such as the case in ,rhich the supplying party 
incurs additional costs or efforts, items clearly related to the official economic 
and social development objectives of the colmtry of the req_uesting party as 
enunciated by its government. Such items include, inter alia, where applicable: 

(a) Use of locally available resources 

(i) specific provisions for the use for the tasks concerned of adequately 
trained or otherwise suitable local personnel to be designated and subsequently made 
available by the potential technology recipient including managerial personnel, as 
well as for the training of suitably skillecl local personnel to be designated and 
subsequently made available by the potential technology recipient~ 

(ii) specific provisions for the use of locally available materials~ technologies, 
technica,l skills, consultancy ana. engineering services and. other resources to be 
indicated and subsequently made available by the potential technology recipient; 

(b) Rendering of technical services 

Specific provisions for the renderine of technical services in the introduction 
and operation of the technology to be transferred; 

( c) Unoackaging 

Ul;lon request. of the potential acquiring party, the potential supplying party 
[shallj-l'cj-:H:-::-· fshould]~*, to the extent practicable, make adequate arrangements as 
regards unpackaging in terms of information concerninc- the various elements of the 
technology to be transferred, such as that req_uired for technical, institutional, 
and financial evaluation of the potential supplyinz party's offer. 

]jJ Text submitted by the Chairman of the Second Committee to the Conference 
at its 12th meeting. 

}Y See appendix C below. 
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5.3. Fair and honest business practices 

1-nien negotiating· a. t'eclmol.o& transfer agreement,. the parties should observe 
fair and honest business practices and therefore: 

(a) Both potential parties 

(i) Fair a..11d reasonable terms and conditions 

Should negotiate in good faith uith the aim of reaching an nBTeement in a timely 
manner -and upon fair [and reasonable commercial],Hc terms and conditions includin~ ' ·= . 
ae-reenent on payments such as licence fees, royal ties and other consideration; [the ·· 
price or consideration to be cha.re-ad shoulcJ. be non-discriminatory }f-/~:--::-::- [and no less 
favourable than the consideration usually required by the supplying .party .or other 
technoloGY supplier_s for similar tech .. --iolocics 1,mder similar circumstances~]-::• 

(ii) . Relevint information 

Should consider request to inform each other, to the extent appropriate, about 
their prior arrangementsuhich may affect the contemplated technology transfer; 

(iii) Confidential information 

Should keep secret, in accordance with any obligation, .either legal or 
contractual, all confidential information received from the other party and malce 
use of the confidential information received from a :potentiai party only for the 
purpose of evaluating this party's offer or request or for other purposes agreed 
upon by the parties~ 

(iv) Termination of negotiations 

J.fa,.y cease negotiations if, during the negotiations, either party detc I'!!lin0s 

that a satisfactory a[7eement cannot be reached; · 

(b) Potential acguirinh narty 

Relevant information 

Should. provicJ.e the potential technology supplier in a timely mannGr with the 
available snecific information concerning the technical conditions and official 
economic and social development objectives as ucll as legislation of th~ acqv.i:i;ing 
ootmtry relevant to the particular transfer and use of the technology under 
negotiation, as far as such information is n0eded far the supplying party's 
responsiveness under this chapter; 

( c) Potential suDnlyinrf . party 

Relevant information 

(i) . [shall]~-j,HH~ [should}~::- disclose, in a timely manner, to the potential 
technology acquiring party any reason actually lmmm to hlm, on account of which 
the technoloGY to be supplied, 11hen used in accordance with the terms and conditions 
of the proposed 8-tc,"Teement, uould not meet :particular heal th, safety and environmental 
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requirements in the technoloc;y acqluring country, already knrnm to hin us being 
relevant in the specific··case or which have betm specific.:i:11:r dratm to his attention, 
as well as any serious heal th, safet;y ru1cl. environnental risks l:nown by the supplier 
associated vi th the use of the teclmolo[6r nnd of :prou.ucts to be procl.uced by it. 

(ii) [ sha11]1c/-,H:-i,. [ shou1c1]-x-::- clisclosc to the potentin.l technolomr acquiring 
party, to the actual extent knovm to him, any lir.utation, including any pendinc; 
official procedure or litigation which adversely concerns the existence or validity 
of the rights to be transferred, on his enti tlement.-·to··gra.nt·thG· rights or rericler 
the assistan.c~. and services specifiecl in the proposed ac-reement. 

·. -.: -.::~ . . . . 

(iii) Provision of accessories, s;)arc P~rts aJ1d components 

[ shall]-:c/:,--: :--:,. [should]-::-::-, to the extent feasible, take into ·accmmt the 
request of the acquirinG party to provide it for a period to be specified uith 
accessories, spare parts and components pr6cluced by the supplyinc party and necessary 
for using the technolo{s.Y to be transferred, particularly ,-,here alternative sources '· 
are unavailable ~ 

Contractual Dhase 

5. 4. '];he technology transfer ag-reemen t [ shoulcl ]-::--: :- [ shc1,ll }c/:r:i-,:-contain mutually 
acceptable contractual ol)lig-a tions f includinG those rela tine; to payments, and 
[ Hhere in_ accordance ui th fair and i~easoi1,able commercial practice, should normally 
provide for ]-;f--::- [ shall be subject to]-:/-::-:::- ·the follmring- provisions [ ta.kin(; into 
accOlmt the specific circumstances of the individual case}H:-:1-. [The specific 
circumstances of the individual cas e should be taken into account in the inclusion 
of the provisions listed and recognition be given to··certain circumstrurces, namely 
the stage of development of technology, the J imi to.tion of the supplying party's 
resov.rces or the nature 9f the economic rclntionship of the parties such as any 
on[;oin0 or co~tinuous flQw of technoloCY betvccn the p3,rtics]-:1--:c 1!i/ 

(i) Access to ir;iprovement s 

access by the L11a..rties ]-::-::-;-:}-:~-::- [acquiJ~in[.; 1mrty ]-::- for a specified periocl or - · · 
for the lifetime of the acrce1:1cnt -co ·improvements to the teclmolor,J transferred 
under the agreement~ 

(ii) Confidentiali t ir 

respect for the confidentiality [ancl proprietary natuxe, and the use only J::-:,j-::-::-:~ 
[for the nurnoscs ru1d}Hc r on terms stipulated in tlie -ac-reement-]-:,,::-j~H:--:1- of~ any trade 
secrets, ;ec;et l:.!10,r-hou ;.nd all other- confidentia l information rcceivec.1- from the 
other party in connexion Hi th the trru1sfer of technoloGY [, providcc1.. that this 
oblica-tion shall]-l(-/~HH~ · [not extend beyond an adequate lapse of time after the 
transmission of each item of secret information]-:,. [ encl after the tracle secrets, 
secret k:now-1.1ou and other confidential information received have entered the 
public domain independently of the acquiring party }:HH1-

1j/ GroupJ3 suGsests that this paragraph shoulclbe added to section 5.1. 
(Common provision on negotiatinc; as well as contractual phase.) . 
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and 
law 
the 

(iii) [Dispute settlement arrangements and applicable lau]-¼--i~ 

[appropirate dispute settlement arrangements, such -as impartial fact-finding, 
arbitration procedures or choice of judicial forum and choice of applicable 
to be follmred in connexion uith the formation, validity, interpretation and 
performance of the technology transfer agreement.]~~~ 

(iv) Description of the technolocy 

The technology supplier's rruarantee that the technology meets the description 
contained in the technology transfer aGTeement; 

(v) Suitability for use 

The technology supplier's GUara..'1.tce that the technology, if used in accordance 
uith the supplier's 8pecific instructions given pursuant to the aereement, is 
suitable for manuf'~cturing of goods or production of services as agreed upon by 
the parties and. stipulated in the aurrreement; 

(vi) Ri[;'hts to the technolocy transferred 

The technology supplier's representation that on the date of the sianing of 
the agreenent, it is, to the best of its l::nouledge, not auare of third parties 
valid patent rights or similar r,rotection for inventions which would be infringed 
by the use of the technoloQ" when used as specified in the agreement; 

( vii) Quality levels and r~·ooduill 

The·technoloGY recipient's commitment to observe quality levels agreed upon 
in cases where the acreernent incluues the use of the supplier's trade marks, trade 
names or similar identification of good,rill, and both parties' commitment to avoid 
tal;:ing actions primarily or deliberately intenued to injure the other's gooduill 
or reputation. 

( viii) [Achievement of predetermined resuJ. ts]-::-/1:-,,:-:~ 

[ the supplying party's cuara.>1tee that the use of the technology 1-1ill ensure 
the achievement of a predetermined result under the conditions specified in the 
agreement;; }~/::-;:-i~ 

(ix) Transmission of d.ocUfilentation 

The supplying party's commitment that relevant technical documentation and other 
data required from him -for a particular purpose defined in terms directly specified 
in the agreement uill be trru1sferred in a timely manner and as correctly artd 
completely for such purpose as arrreed upon. 

(x) [Training of personnel]-:~/x+::-

[to proviue adequate training to the personnel of the acquiring party or to 
the personnel desienatcd by it, in the kriowleclrre and operation of the technology 
transferred, on terms stipulated in the agreement:;]-::-J,rx-:.-
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[ the supplying party shall].,:-/:HH:- [, to the extent possible, }:HH~ supply the 
acquiring party, as xe_quii'ea;:_ \rith accessories, spar.e .parts:,- components and other 
requirements produced _by the supplying party and necessary for using the technology 
transferred, at usual prices and for the period specified· in the ag.reementd 0~;-:~--::- -

(~i) [Consideration for the technology transferred}:~;-:~:!-::-

. [(a)'-The -price -charged or other consideration made for all elements involved 
irt ·the ·transfer of technoloc;y transactions, :includinc; c-oods and services in so 
far as they are part of the transaction, shall be distinc.tly specified for each 
i tern~ ]-K-j-;H:-::-

[ (b) The price cha.reed or other consideration made for the technolomr 
transferred shall-be explicitly determined ·or, 1-rhere this is not possible, all the 
necessary elements- for all determination shall be sped:fied~}:-;,~-,H~ · 

[ ( c) The price or consic.'lera tion to be . char0ed shall be non-discriminatory }:-/:HH~ 
[and I}Q_ less fa.Vourable than 'the consideration i.1Sually required by the supplyin(s' 
party or other technology suppliers for similar technoloRies under similar 
circumstances;],:- • · 

(xiii) [Purchase of input}::-/-i:-::-::-

- [Where the acquiring party has no other alternative than to p1.1rchase· goods 
and/or services from tiie -supplying party, or fron any enterprise desi(sl1;:i.ted by it, 
and prices for such inputs shall be -·fair ancl not his-her than current uorld prices 
for goods or services of the same quality offered on comparable commercial terms 
and conditions. }::-/:HH:-

. :· · 

(xiv) [Sale of output]-::-j-:HH:-

[\·Then the acquirinc- :party sells its output to the supplying party, or to any 
enterprise 'desigmtted by it, the l)rice offered for such products shall be reasonable 
and fair and·comparablewith current world prices for the goocls of the same quality 
sold on similar commercial terms and concli tions. J ➔:-/:HH:- -

(xv') ' Liability · 

[The supplying party shall be liable}:-j-;~:H1-_ [~ccorcling· to the appropriate 
applicable law}:+x• [ for the l9ss of, damage -or inj1.iry to property or persons, arismg 
from the teclmology transferred or the (;oods prodticcd by it, provided that the 
technolO{r'J is used as specifiecl in the ~'!I'eement, or ln absence of such specification, 
in a technically correct oanner. }*/:H!-:c [Disposition concerning liability for the non
fulfilment by either party of its renponsibili ties 1mder the technoloGY transfer 
agreement. }:-:c 

5.5. [Effects of non-fulfilment}:-

[The effects of non-fulfilment of the provisions set forth in this chapter shall 
be governed by the a1)pro1)ria te ap11licable : lm1 • }::-
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Chapte"l·· B 

Special treatment for developing countries 1.§./ 

6.1. Taking into consideration the needs and problemo of developing countries, 
particularly of the least developed countries, governments of developed countries, 
directly or through appropriate international organizations, in order to facilitate 
and encourage the initiation and strengthening of the scientific ·and" technological 
capabilities of developing countries so as to assist and co-operate with them in 
their efforts to fulfil their economic and social objectives, should take adequate 
specific measures, inter alia, to: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

( viii.) 

facilitate access by developing countries to available information 
regarding the availabilities, description, location and, as far as 
possible, approximate cost of technologies which might help those 
countries to attain their economic and social development objectives; 

give develqping- countries the freest and fullest possible access to 
technologies whose transfer is not subject to private decisionsi 1J./ 
facilitate access by developing countries, to the extent practicable, 
to technologies whose transfer is subject to private decisions; 11/ 
assist and co-operate with developing countries in the asse·ssment and 
adaptation of existing technologies and in the development of national 
technologies by facilitating.access, as far as possible, to available 
scientific and industrial research data; 

co-operateinthe development of scientific and technological resources 
in developing countries, including the creation and grovrth of innovative 
capacities; 

assist developing countries in strengthening their technological 
capacity, especially in the basic sectors of their national economy, 
through creation of and support for laboratories, experimental 
facilities and institutes for training and research; 

co-operate in the establishment or strengthening of national, regional ·. 
and/or international institutions, including technology transfer 
centres, to help developing countries to develop and obtain the 
technology and skills required for the establishment, development and 
enhancement of their technological capabilities including the de sign, 
construction and operation _of plants; 

encourage the adaptation of research and development, engineering and 
design to conditions and factor endm-nnents prevailing in developing 
countries; 

1§/ Agreed text prepared in the ·First Committee and transmitted to the 
Conference at its 7th meeting, as revised in the text submitted by the President to 
the Conference at its 14th meeting. 

]1/ The term flprivate decision" in the particular context of this chapter 
should be officially interpreted in the lieht of the legal order of the respective 
country. 
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(x) 
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co-operate in measures leading to greater utilization of the managerial 
enginearing, design and technical experience of the personnel and the ' 
institutions of developing countries in specific eco~omic and other 
development projects unclertake,1 2t th~ biln.teral and multilateral levels; 

encoura{3"e the training of persolli"'l.el from developinG countries. •·· 

6.2. Governments of developed countries, directly or through appropriate international 
organizations, in assistin~ in the promotion of transfer of technology to developing 
countries~ particularly tb, the least developed countries - should, as a part of 
programmes for development 'assistance and co-operation, take into ·account reouests 
from developing countries to: · · · ~ 

(i) contribute to the development of national technologies in developing 
countries b;y providing ·exTierts under development · assistance and 
re search exchange proe-nimme s ; 

(ii): provide training for research, engineering, design arid other personnel 
frora developing countries engaged in the development of national 
technologies or in the adaptation and use of technologies transferred; 

(iii) provide assistance and co-operation in the development and administration 
of laws and re1JUl2.-liions with a view to facilitating the transfer of 
technology; 

(iv) provide support for projects in developing countries for the development 
and adaptation of new and existing technologies suitable to the 
particular needs of developing countries, 

(v) grant credits on terms more favourable than the usual commercial terms 
for financing the acquisition of capital and intermediate goods in the 
context of approved develoJJI:s:.:1t projeds involving transfer of 
technology transactions so as +o r educe the cost of projects and improve 
the quality of technology received by the developing countries. 

[( vi) Omit) ~ 

(vii) provide assistance and co-operation in the development and adr;Jinistration 
of laws and regulations designed to avoid health, sc.fety and environmental 
risks associated. uith technology or the products produced by it. 

6.3. Governments of developed countries should take measures in accordance with 
national policies, laws and :regulations, to encourage and to endeavour to give 
incentive to enterprises and institutions in their countries, either individually 
or in collaboration with enterprises and institutions in developing countries 
particularly those in the least developed countries to make s1Jecial efforts, 
inter alia, to: 

1§} The Group of 77 reserves its position on this provision (6.2.(vi)) of 
the chapter until it has had the opportunity to examine the references to the 
industrial property system in the final draft of all chapters of the Code. For 
the original proposal see TD/CODE Tcrr/1. 
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(i) assist in the development of technological capabilitie.s of the 
enterprise"' in · clev2lOpiI1G count:ric s, includir.g special training 
as req· < red by the recipients; 

(ii) unclertake the development of technology appropriate to the needs 
of developinc countriec; 

(iii) undertake ·n and J) activity in developinc countries of: interest to such 
countries, as 1.;ell as to improve co-operation bet1-Teen enterprises and 
scientific ana. technolo6ical institutions of developed and developing 
co'.mtrie s; 

(iv) assist in projects by enterprises and institutions in developing 
cmmtries for the development and adaptation of new and existing 
technoloGies suitable to the particular needs and conditions of 
developin£; countries. 

6.4. The special treatment accorded to developing countries should.be responsive 
to their economic and social objectives vis-a-vis their relative· stage of economic 
and social development c1nd ,Jith particular attention to the special problems and 
conditions of the least developed countries. 
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7.1. The States recognizes the need for appropriate international collaboration 
among governments, intergoverrunerital bodies, and organs and agencies of the 
United Nations system, including the .international institutional machinery provided 
for in this Code, with a view to facilitating an expanded international flov of 
technology for strengthening the te'chnological capabilities of all · countries, talcing 
into account the objectives and principles of this Code, and to promoting the 
effective implementn.tion of its provisions, 

7.2 .. Such internn.tional collaboration between governments at the bilateral or 
multilateral; subregional, regional or interregional levels may include, inter alia, 
the following measures: 

(i) Exchange of available information on the availability and description 
of technologies and technological alternatives; 

(ii) Exchange of available information on experience in seeking solutions 
to problems relating to the transfer of technology;· particularly 
restrictive [business J-:h'} practices in the transfer of technology; 

(iii) Exchange of infor11Jation on development of national legislation with 
respect to the transfer of technology; 

(iv) Promotion of the conclusion of international agreements which should 
provide equitable treatment for both technology supplying and recipient 
parties and governments; 

(v) Consultations uhich may lead to greater harmonization where appropriate 
of national legislation and policies uith respect to the transfer of 
technoloi:;y; 

(vi) Promotion, uhere appropriate, of common proC5rammes for searching. for, 
acquiring and disseminating technologies; 

(vii) Promotion of programmes for the adaptation and development of technology 
in the context of development objectives; 

(viii) Promotion of the development of scientific and technological resources 
and capabilities stimulating the development of indi&enous technologies; 

(ix) Action through international aereements to avoid, as far as possible, 
imposition of double taxation on earnings and payments arising out of 
transfer of technology transactions. 

12) Text prepared by the Intergovernmental Group of Experts,_as revised in the 
text submitted by the President to the Conference at its 14th meeting. 
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Chanter 8 

International institutional machine 

8.1. Institution~l arrangements 

(a) [A Special Co~itt'ee on the Code established within UNCT.AD] [The:·Committee 
on Transfer of Technology J will provide the institutional machine:ry; 

_ . . (b) T~e [ S~ecial Cor.n:ni ttee] [ Cor.unittee on Transfer of Technol~gy meeting in 
special. sess.ion with respect to the Code and matters related thereto J [ as a special 
agenda item of its regular sessions or, if necessary, at special sessions of the 
Committee,] open to all members of UNCT.AD, should meet as often as n~cessary, hnt 
at least once a year. The Committee may create appropriate subsidiary bodies 
to assist it in its work. Its rules of procedure [ at least initially] shall 
be :thqse .. of the nain car.Eli ttees of the Trade and Development Board. . 

(c) States which have accepted the Code of Conduct on the Transfer of 
Technology should ta!~2 appropriate steps at the national level to meet their 
commitDent to the Code. 

8.2. Functions of the Com.c1ittee 

8.2.1. The Committee shall have the followine; functions: 

(a) To provide a forum and modalities for consultations, discussion, and 
exchange of views between States on matters related to the Code, in particular 
its application and its [;11 eater harmonization, and the experience gained in its 
operations; 

(b) To undertake and disseminate periodically studies and research on 
transfer of tecnnolog,r related to the provisions of the Code, with a view to 
increasing exchange of experience c...~d giving grenter effect ~o the application and 
implementation of the Code; 

(c) To invite and consider relevant studies, documentation and reports 
from within the United Nations system, particularly from Ul'HDO and . \HPO; 

(d) To study matters relating to the Code and which might be qharacterized 
by data covering transfer of technology transactions and other relevant 
information obtained upon request addressed to all States; 

(e) -To collect and disseminate information on matters relating to the 
Code, to the over-all attainment of its goals and to the appropriate steps States 
have taken at the national level to promote a.n effective Code, including its 
objective and principles; . 

(f) To make appropriate reports and recommendations to States on matters 
within its coonetence including the application and implementation of the Code; 

J2J Text transmitted by the President to the Conference at its 12th meeting, 
as revised in the text submitted by the President to the Conference at its 14th meeting. 
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(g) To organize symposia, workshops. .. ·a.n.d. .. similar meetings concerning the 
application of the provisions of the Code, subject to the approval of the Trade and 
Development Board where ftnancing from the regular budget is involved; 

(h) To subr.lit reports at ],_~ast once a year on its work to the Trade and 
Development Board. 

8.2.2. In the performance of its functions, neither the Committee nor its subsidiary 
organs may act like a tribunal or othe:rwisEi ·p.iss judgement on the activities or 
conduct of individual Governnents or of individual parties in connexion with a 
specific transfer of technology transa~ti-on •. -- . 1'-h~--Gom.mi ttee or its subsidiary organs 
should avoid becoming involved when parties to a specific transfer of technology 
transaction are in dispute. 

B.2.3. The Comr.littee shall establish such procedures as may be necessary to deal 
with issues related to confidentiality. 

Review procedure 

Subject to the approval of the Genaral Assembly [four] [six] years after 
the adoption of the Code, a United Nations Conference [of Plenipotentiaries] 
shall be convened by the Secretary-Genera1 of the United Nations under the auspices 
of UNCTAD for the purpose of reviewing all the aspects of the Code [with a view 
to bringing about its universal application as a legally binding instrument] 
[including its legal nature] [including the final decision on the legal character 
of the Code]. Towards this end, the Comnittee shall make proposals to the Conference 
for the improvement and further development of the Code, talcing into account relevant 
activity in the field of transfer of technology within the framework of the 
United Nations system. 

Secretariat 

The secretariat fCTI." the Corrmrittee shall be the UlTCT.Ail secretariat. At the 
request of the Committee the secretariat shall submit relevant studies, 
documentation and other information to the Committee. It shall consult with and 
render assistance, by the relevant services, to States, particularly the developing 
countries, at their request, in the application of the Code at the national level, 
to the extent that resources are available. 

General provisions 

[The establishment of the Special Committee by the Trade and Development 
Board shall be subject to the approval of the General Assembly.] The establishment 
by the Committee of such subsidiary bodies as it may deem necessa.rJ shall be subject 
to the approval of the Trade and Development Board. [Financial requirements in 
connexion with the servicing of the Comraittee which are to be borne by the . 
United Nations budget shall bG subject to approval by the General Assembly.] 
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Chapter 9 

Apnlicable law and settlement of disputes 

[under consideration]-W 

Chapter 10 

Other provisions 

[To be drafted] 

nJ See appendix D below. 
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Text relating to the Preanb1e of tho_!£.£::"t Code 

Text nr;,_:,osed for the Preamble c." the drnft Code l):.: the Co-Cha i:rr1en 
O{' t11c-. n.,,8"::1 "a1' ~r,r 1''fc,,y!- 7 '" ()' -;--c·" i' ,, C;' .r'Jr +~,o ,:,,,c,c• a ,1 •yrt ".'':! I .1.. - i:::; J::'".l. . ..__ ._,,., ..,_ .. .-1..1 , 'f 11.....,c J..._.i...,., .. .., ::...., - U .... .1. ,-.., __ . v_c_._. .:..1. t.::..:.1_:_1._,_l)_J. .:;;;!;;,/ 

(10) Believing that a Code of Conduct will help to create conditions 
conducive to the promotion of the international transfer of technology, under 
mutually agreed and advantageous te1·ms to all parties; 

(11) Affirming the benefits to be derived from a universally applicable Code 
of Conduct and that all countries should strive to ensure that their enterprisos, 
whether private or public comply, with the provisions of this Code; 

(12) Her~ adopt the following Code of Conduct on the International Transfer 
of Technology: 23 

:?:1} See TD/CODE TOT/1.5 of 17 October 1979. This text was used by the 
Conference at its second session as a basis for negotiation. The relevant parts 
of the chapters of this text on which substantial negotiations remain to be 
completed are reproduced in this appendix and appendices B c...nd D below. In the 
preface to that document (TD/CODE TOT/1.5) the Co-Chairmen stated: 11 

••• The elements 
added to earlier texts are identified by underlining the new texts". 

W This text combines paras. 12 and 13 of the draft Preamble. 
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1. Text -proposed by the P:r-esident et the third sessio:.1 of the Conference 

Chapter 4 - Chapeau . 

4,1, For the purposes of observing this Code, parties to transfer of technology 
transactions [shall] [should] refrain from practices described in this chapter, 

4,2. The provisions of this chapter are not intendea_ to preclude practices when 
acceptable V 1,.1,nder the particular circumstances of the individual case, 

4,3. Subject to 4,2., parties to transfer of technology transactions [shall] [should] 
refrain from the -following practices: 

[list of practices] 

4,4. The provisions of this Code should not be construed as justifying conduct by 
parties which is unlawflll under applicable national or regional legislation. 

:} Whether in e..n individual case a practice is acceptable should be 
evaluated in terms of its over-all purpose and effects in an actual situation . 
taking due 'account, in particular ·of the following factors: 

(a) whether the over-all effect of the transaction is, on balance,_ in the 
national interest of the technology acquiring country; 

(b) consistency with the objecti·✓ es and principles of this Code; 

(c) whether it is of a type which is usually-treated as acceptable under 
pertinent national laws and regulations; 

(d) whether it is a practice normally acceptable in the light of the legal, 
corporate and organizational relationship among the parties, -recognizing that 
such will usua.lJ.s: be i;h~. c_a,i:,e whe.n .t.here is a par-erit-subs-:i.-<liary relationship, 
and not having substantial adverse effects outside the related parties; 

(e) the nature, scope and duration of the technology involved; 

(f) ;ircumstances existing at the inception of the arrangement. 



TD/CODE TOT/25 
Appendix B 
page 2 

2. Text pronosed at the third s.e~rn.ion of the Conference by the Chairman 
of the Ad Hoc Grou1) on Chanter 4 

Chanter 4 - Chapeau 

Parties to transfer of technology transactions [shall] [should] refrain from 
[such] practices as [those] describ~d .. below_except when [justifiable] [not 
objectionable] under the particular circumstances of the individual case: 

[list of practices] 

Whether in an individual case a practice is [justifiable or not] [not 
objectionable] should be e,ialuated in terms of its over-all purpose and effects in 
an actual situation ta~ing due o.ccourit, in particular, of the following factors. 

(a) 

(b) 
pertinent 

consistency with the objectives and principles of this Code; 

whether it is of a type which is usually treated as acceptable under 
national [or regional) laws and regulations; 

(c) whether it is a practice normally acceptable in the context of an economic 
entity, wherein they are under common control [including through mmership, or 
otherwise not able to act independently of ec1ch other] and not having a substantial 
adverse effect outside the related parties; 

(d) whether the over-all effect of the transaction is, on balance, not adverse 
to the acquiring country; 

(e) whether the practice is needed for a given transfer of technology 
transaction; 

(f) the nature, scope and duration of the [technology rights] [transaction] ·· 
involved; 

(g) legitimate interests of both the supplying and acquiring parties; 

(h) circum.stances existing at the inception of the arrangement. 

3. Text considered at the second session of the ConferencJ.:1/ 

4.1. The provisions of this chapter are intended to further the objective of the 
Code of avoiding restrictive practices which unduly restrain international 
transfer of technology, adversely affecting international trade or economic and 
technological development particularly of acquiring countries • 

.W This text was considered in the Drafting Group of Working Group 3, but 
no final consensus was reached. 
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4. 2. Practices listed are not contrary to this chapter if they are_ acceptable in 
accordance with exceptions stated herein or if, taking -int.o-aooount -the relevant 
objective of this Code, they are otherwise justifiable or non-objectionable in an 
individual case in the· light of all the relevant circumstances, including those 
prevailing at the inception of the agreec:mt, in an,y case, if on balance the 
over-all effect of the transaction .in the acquiring party's country would not be 
adverse, 

4,3. While the provisions of this chapter are directed to transfer of technology 
transactions involving an,y Party, those arrangenents, subject to 4.2. above, which 
are appropriate and ancillary to the nature of the economic interrelationship' · · 
among affiliated enterprises, such as arrangements necessary for the rationalization 
or allocation of fundtions, are not intended to be precluded by the provisions of 
this chapter, unless amounting to an abuse of a dominant position of marke_t power 
within the relevant market, for example undue restraint of the trade of a cor.ipeting 
enterprise 6f the acquiring partyi s country. · · 

4.4. Subject to paragraphs 4.1., 4.2. and ,;;.3., parties to transfer of technology 
transactions [shall] [should] refrain fror.1 the practices [such as those] listed 
below. 

4. · Text rouosed b arator,r Meeting 
acting · for the President 2r:: 

Restrictive ractices in transfer of 
.!_echnology transactions 26 

4.1. In furtherance of the objectives of this Code, parties to technology transfer 
transactions [shall] [should] refrain from the following practicos: n./ 
4.1.1. - Grant-back provisions 'l1f 

Requiring the acquiring party to grant back to the supplying party, or to My_ 
other enterprise designated by the supplying part;y, an exch.sive licence for 
improvements arising from the acquired teclmology, or transfer sole title to such 
improvements, without offsetting considera-tion or reciprocal obligations · fron the 
supplying party, or when such practice will constitute an abuse of a dominant market 
posi.tio..'1..'.o.f ... the supplying -party; -or requirinp, a non--exclus-tve gro:nt-baclcvithbut 
offsetting .consideration -or -r--e-ciprocal obligations from ·the supplying narty VhtJfi 
that practice will -const.itut.e- -an-abuse -of -a donina.nt :r.mrket- -posit•ion of that · na:rty. 

2-j/ See TD/CODE. '1:CJr/L. 5 of 17 October 1979, and foot-note 22 above • 

. - Ji! Title as suggested by the Chairnan of \forking Group 3. (See TD/com~ TOT/9, 
appendix c). 

n.J Based on agreed portion of chapeau, as in TD/CODli; TOT/14. 

W Text proposed by the Chairraan of Working Group 3. (See TD/CODJi.: TOT/14, 
foot-note 24). 
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4.1.2. Challenges to validity 

Requiring the acqt1-iring party to refrain from challenging the validity of . 
patents and other types of protection for inventions involved in the transfer . or . 
the validity of other such grants .clained or obtained :b;y tho supplying party, 
recognizing that an:,· issues concerning the mutual rigli.ts e.nd obligations of, the 
parties following such a challenge will be determined 1JY tlie appropriate applicable 
lau and the terms of the agreenent to t:1c extent consistent with th'.).t law. 

Restrictio:.·rn on tho i'roedom of the acquiring party to enter into sa],es, 
representation or na.11.tlfacturing ag:r2ements relating to sir:ilar or cc:::ip~ting_ . . 
tecrmologies or protluc"c:3 or t) o;:;tain co@potin.;- tocrl!Dlos./, vhen such :restrictions 
are not needed for ensnring tho achiever10nt )f legitiii1ate interests 

1 
· particularly 

including securing the confidentiality of the technology transferred or best effort 
distribution or promotional oblications. 

4.1.L1. Restrictions on research 

Restricting the acqnirinc ,arty either in undertaking research and development 
directed to absorb-a.'1c1- ada11t the transf·erred technolog;,"·· to local-conditions or in 
initiating research and develo1,mont · programmes in com1exion with new 1,roducts, 
processes or equipoont. 

4.1. 5. Restrictions on use of r,orsonnel 

Requiring the acquiring party to use personnel designated by the supplying 
party, except to tho extent necessary to ensure the efficient transmission phase 
for the transfer of technology and putting it to use or thereafter continuing such. 
requirer.ient beyond the time when adequately trained local persdnnel a.re available 
or have been trained 1 or r,rejuuicing the use of persom1el of the tochnologJ 
acquiring country. 

4.1.6 •. -Price fixing :?2} 

Restrictions regulating prices to be charged by acquiring party in the country 
to which the t.echnol-oav wa-s t-ransferred for ··-products mam,So,cturecl or services 
vroduced using the---wchnolopy• sunT)lied, e::x:cent when the acquir-il.iifparty is not 
sub,i ect to compot.i-tion in thfr relevant· narket .· 

4.1.7. Restrictions on adaptations 

Restrictions which prevent the acquirinc; party from ada1Jting the imported 
technology to local conditions or introducing innovations in it, or which oblige 
the acquiring party to introduce unwanted or unnecessary design or specification 
changes, if the acquiring party n2Ji;:es adaptations on his own responsibility and 
without using the technology supIJlying party's nane 1 traclo or service mm'ks c:>:c trade 

W Idem. (See Tr.D/CODE TOT/i4, foot-note 26). 
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names, and except to the extent that this adaptation unsuitably affects those 
products, or the process for their m2.nufacture, to be_suppliec1. to the sunplying 
party, his designates, or his other licensees, or ·· f-8 ' be ·ustd gs••'a"'~c·ompon~rit ~r spare 
part in a product. to be supplied. to his customers, 

4.~_.8,. Exclusive sales or representation agreements 

Requiring.the acquiring party to grant oxclusive sales or representation rights 
to the supplying party or arw person designated by the supplying party, except as 
to sub-contracting or manufacturing arrangements wherein the parties have agreed 
that all or part of the production under the technology transfer arrangement will be 
distributed by the supplying party or any person designated by hin1. 

4 .:i. 9 • ·~ 'r}Ting ar:rai11ZCrrie'nfg ··:zzl 

Requiring acceptance.of additional technology, future inventions and 
improvements, goods or services not wanted by the acquiring party or designating or 
restricting sources of technology, gooclsor services as a condition for obtaining the 
technologiJ required. 

'Phis shall not a p-p1y where required to avoid in.i ury to the sunplier I s 
reputation when his trade or service brtrk 01.; t 'rade ' ci:r corp·o'rate name 'is us"ed by 
the acquiring party, or to meetin,-:,; the requirements of a guarantee, where adequate 
swcific'atibn: .. of·· ii:la:redients•·is · not· feusib"le~· 

4,1.10. Export restrict.ions ·::21/ 

-·' --
0 RDst:rictibntl'11hicii. 1;revent or substantially hinder export by f:1~2.!lp_ qf .. 

·territorial- OT' quantHat·iVc ·1initations·' of prior a1)J:lI'OV9-l" foJ:' export 9r E)X]?O::!'.'t _,price.s 
of products--or,'increa,sed'· ·rates of pa:fments for ;, e1:porta1ffe· produq~s result frig ,.fr.91'!). the 
toehnology- csupplied, · except· as' to restricttons on ex'boi"ts of such products. to · · .. .. 
countries where the importation could be leRally !)revented by the supplying ·party ·or 
where the relevant teclmolog,r is licensed for 'broduction. 

4.1.ll. Patent nool or cross-licensing- agreer:iefits and ·other arrangements is/ 
··,Restrictions· on te:r'rito:ries; ·qu~.nti fl.es, ·prices, cm,tomer·s _ C)r llla:r:~sefs 'ari3.~ng .~ 

out of patent pool or cross-licensinc agreements or other' collusive ar:rangeL~ents ... .. 
among technology suppliers 1-1hich limit access to new technological deveJ..QlJfilen,ts or 
attempt to dominate an industry or market with adverse effects ciri the trai~sfor of < . 

technology, except for those restrictions necessary and ancilla:r;y to c6::;:9.P.E::r:,c;l.i;ive 
research a-rrartgements or o!_lj_§£.:_:'co',;;:6peratiVe"arr..angemerits._ . ... :··_· ,:_ . 

2f1J' lEls·' foot-note 27. 

w .[Qg.' foot-note 28. 

w Based on present consolidated text in TD/CODE TOJ:/14. 
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l}.1.12. Restrictions on nublicity 

Restrictions regulating the advertising or publicity by the acquiring party 
except where restrictions of such publicity may be 1:equired -;;o 1")revent injury to the 
sc.1pplying party 1 s goodwill or reputation where the advertising or. publicity nakes · 
reference to the supplying party I s name~ tra.de or service na1~1rn, trade names or other 
identifying items, or for legitinate reasons of avoiding :oroduct liability when the 
supplying• party may be subject to such liability, or where ap~oropriate for safety 
purpoGes or to protect consumers, or v.'hen needed to secure the confidentiality of the 
technolow tra~sferred. 

1,.1.13. Payments a..'1d other oblip:ations after ex~:iiration of industrie.l property -rights 

Requiring payments or inposing other obligations for continuing the use of 
industri[!.l property rightfi which have l)een invalidated, cancelled or · have expired, 
recognizing that any other .i.ss'.1c, including other raynent obligations for technology, 
shall be dealt with by the a.ppro~)riate arplicable law and the terr:1s of the agreement 
tc the extent consistent with that law. 

,~.1.14. Restrictions after ex;;iration of arran,i;::ement 3J./ 
Resti~ict ions on· the use of the t ec~moloRr in the country to which the technology 

was transferred af.ter the exDi::.·ation or termination of the arrangement, which exteml 
beyond the le.-:,:2.l protection of t}ie relovo.nt technolor;-:,r thm·e. 

Li.2. In furtherance of the objectives of this Code, particularly the recognition of 
snecial needs of develoninrr countries for the fulfilment of their economic · and social 
develo:;ment ob.iectives and the enco1.1rar:~er-1er1t of transactions 1J.11der conditions where 
bari:::aining nositions of the partien are balanced in such a wa;,r as to avoid abuses of 
a stronaer nosi tion, parties to technology transfer t::.·ansactions l shallj L shov.ld J 
refrain fyom the foilowirn,: nracticcs: 31/ 

1,.2.1. Li□it2.tiom~ on voh1ne, scone. etc. n/ 
Rostrictioris -on ·the ·:vol une of production, or 0,1 the use of the technology to 

certain fields of ap~lication. 

4.2.2. Us'e of qu.e.lify controls yj/ 

Restrictions reguiring the accentc.nce of quality control nethods and technical 
snecificati ons not needecl and . not wanted by the acquiring T)arty. where such 
~estrictions would have the effect of being inconsistent with the n.,...ovisions of this 
Cha:oter. nnd Tiarticul arly with n.,...ovisions 7 and 9. excei)t f'or legit-imate re2.sons of. 
av.Jiding ::>roduct lic.1bility uhen the smmlying n2.rt:v may be sub.iect to such liability. 

22/ Text :proposect by the Clrn.irman of \forking Group 3. (See TD/CODE '.i:iOT/14, 
foot-note 31). 

2!iJ B2.sed on provision t]..l above and obj e ctives 2.1 (i) ancl 2.1 (iii) in 
chapter 2. 

Zi/ Teri proposed by the Chairrnm of Worl~ing Group 3 (see 1':D/CODI; TOT/1:;, 
foot-notes 32, 33 and 35). 
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4.2.3. Obligation to use trade marks 22,} 

Requiring acceptance of a particular trade mark, service name or trade name not 
wanted by the acquiring part y when using the technology supplied. 

4.2.4. Unlimited or unduly long duration of arrangenents Jj/ 

Requiring an unlimited duration of a transfer of technoloey arran5ement or a 
duration that exceeds the lifetine of the substantial elements of the technolo/2:V 
supplied. 

4.3, Parties to technology transfer transactions [shall] [should] also refrain from 
other practices, having similar objects or effects as those listed ~e, which -
rest~ain trade al'ld adversely affect the inte1~national flow of technolog:r, 
particularl as such ractices hinder the econonic and technological develoument 
of acquiring countries. ?7 · 

~,4, _Subject to exceptions or justifications stated therein, the practices listed 
in this chapter may be .iustified in an individual case when consistent with the 
ob,iectives of this Code, taking- into account all the relevant circumstances, 
including their reasonableness, the nature of the economic relationship of the 
parties, and the circumstances prevailing at the inception of the arrangement,~ 

4.5, The provisions of this chapter are not intended to endorse conduct by parties 
to transfer of technolo transactions which is not ermitted under a licable 
national or regional law. 

5, Text proposed by the Group of 77 at the third session of the Conference 

Chapter 4 

1. Parties to transfer of technology trunsactions [shall][should] refrain from 
[such] practices as [those] described below: 

2. Wb.ile the provisions of this chapter are directed to transfer of technology 
involving any party, certain practices in an individual case a.re not precluded.!/ 

Xi/ 
Jj_/ 

w 
"practices 
chapeau. 

Ibid 

Based on Chairman's proposal (Ibid., foot-note 34), 
New text, which takes into account the Group of 77 position regarding 
having similar effects 11 and basic · principles stated by all groups in the 

'lY New text, which attempts to deal with "rule of reason" and parent-subsidiary 
relationships, 

-:tiJ Proposal by the Chairr.1an of Working Group 3 (see TD/CODE Tar/14, 
foot-note 22). 

:./ 'Whether a practice is precluded from a transfer of technology transaction 
will be determined by: 

(i) whether it is in the national interest of the technology acquiring 
country; or 

(ii) whether it is a uractice the consequences of which has no adverse 
effects outside the related parties, by virtue of an existing 
parent-subsidiary relationship between them, 

A pa.rent-subsidiary relationship exis~s when 01:e enterprise ~as c~ntrol a>1d at 
least najority ownership of another enterprise, and includes relationships between 
subsidiaries which are controlled by and are at least majority owned by the same 
parent enterprise. 
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· Chapter .5 - Responsibilities and Obligations of Parties 

Common provision on negotiating as well as contractual phase 

5.1. ilhen negotiating and concludine a technology tra,nRf.er agreement, the parties 
[shall] [should} in accordance ,rith this chapter, be responsive io the ec'6ri6miC . 
and social development objectives of the · respective countries of the parties and .. 
particularly of the technology acquiring country, and wheri negotiating, concluding 
and performillG a technology transfer agreement, the parties should observe fair 
and honest business practices anc1 take into account the specific circumstances of 
the individual case and recognition [shall] [should] be given to '"certain circumstances, · 
mainly the stage of development of technology,_ the economic and technical capabilities . · 
of the parties, the nature and tY}.,e of the transaction ·such· as.any ongoing or continuous 
fl?w of technology be·tween :the parties. 

.. .. 

Negotiating phase '. 

5.2. In being responsive to the economic and social development objectives mentioned 
in this chapter each party [shall] [should] talce into account the other's request 
to include in the agreement·, to the extent practicable and for adequate consideration, 
when appropriate, such as the case in which the supplying party incurs additional 
costs or efforJGS, i terns clearly related to the official economic and social development 
objectives of the cotintry of the requesting party as enunciated by its government. 
Such items include, inter alia, where a1,plicable: 

(a) Use of locally available resources 

(i) · specific provisions for the use for the tasks concerned of adequately 

(ii) 

' 'trained or otherwise suitable local personnel to be desiGnated and 
subsequently made available by the potential technology recipient 
including managerial personnel, as well as for the training of suitably 
skilled local personnel to be designated and subsequently maae available 
by the potential technology recipient; 

specific provisions for the use of locally available mnterials, technologies, 
technical skills, consultancy and engineering services and other resources 
to be indicated and subsequently made available by the potential technology 
recipient; 

(b) Re1;dering of technical services 

Specific provisions for the rendering .. of technical services in the introduction 
and operation of the technology to be transferred; 

!}SJ/ In introducinG this text to the Conference the Cha~rman of the ~d Hoc_Group 
on Chapter 5 stated that it had been ,rorked out after intensive consultations uith the 
regional co-ordinators and that, in his viev, it represented a possible compromise 
text for the whole chapter. 
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( c) Un packaging 

Ul?on request of: the ·poten:tial ·acquiring l}L'U'ty:, the ... potenti~l supplying party 
[shall] Lshould], to the extent-practicable-, mak-e aclequa-te.-arrangements as regards 
unpacka.ging in terms of information concerning the various elements of the technology 
to be transferred, such-as· that ·required for technice..-1,. -insti tu:tional and financial 
evaluation of the potential supplying party's offer. 

Fair and honest business practices 

When negotiating a technology tra..'1.sfer agreement' the parties sho:uld observe 
fair and honest business practices and therefore: 

(a) 

(i) 

(ii) 

Both potential parties 

Fair and Reasonable terms and conditions· 

(i) 

(ii) 

I . 

Should negotiate in good f~ th ~.ri th the aim: of reaching, · in a timely 
manner, an agreement containing fair 'and reasonable terms and conditions, 
including agreement on payments such as licence fees, royalties an,d _other 
considerations; 

The price or con_sideration to be charged should be fair and . reasonable i-£ 
should be clearly indicated and, to the extent practicable., specified in 
such a manner that the acquiring party would be able to appreciate its 
reasonableness· and fairness and to· compare it to the price or consideration 
for other similar technologies transferred under similar conditions, which 
may be kno,m to him; 

Relevant information 

Should consider request to _inform .each other, to the extent appropriate, about 
their prior arrangements which may af-fect the contemplated technology tI'ansfor; 

(iii) Confidential information 

Should keep secret, in accordance with any obligation, either legal or 
contractual, all confidential information received from the other party and make use of 
the confidential information .received from a potential party only for the . purpose ::C?f 
evaluating this party's offer or request or for other purposes agreed upon by the 
parties; 

(iv) Termination of negotiations 

I.fay cease negotiations if, during the negotiations, either party deteririines · 
that asatisfactory agreement cannot be reached; 
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Should provide the poi;en1il.a:t. technology supplier in a timely manner with . the 
available specific info:r·mation concerni:ng · the technical cohdi tions and official 
ecc~,_ornic and social a_e-raJ.0pm2:1t 'J°bjAdives a s well as legislation of the acquiring 
cotmtry relevant to -the par~icular :transfer and use :.of-.the t.e:chnology under · 
n:~gotiation 2.s fc..r 2.s such j:':l.forI'lation is needed for the supplying party's 
responsivet1ifos ti.ndor this chapter; 

.Uelevrmt infornation 

( i ) [ sl12.U] [ should J disclose , in a timely manner·, to the potentiaL technology 
acq11i:rir..g party any reason actually knmm to him, on account of which the 
technaJ.cmr to be supplied, when used in accort\.~p.ce witl1 the terms and 
co:nc1itions of the proposed agreement, uould not meet particular health, _ 
safe\y; tnrl environmental requ.irerncmts · iri the technology acquiring country, 
al:' :i2:c1y · 1:::c,wn to him as being relevant in · the specific c·ase or 1-1hich have 
bcE::.1. spccificc.lli dra:1m t6· his attention, as well as any serious health, 
s '.).,fety a.nd or.-drcr.>n~cmtal risks knmm by the supplier associated with the 
usG o.f tl:: ~) -tochnol ogy and of producto to be produced by it; 

(ii) [ s:12.ll] [ should] disclose to the potential technology acquiring party, to 
the act"-18.l c~d;~::1t kriotin to him, any limitation, including any periding 
offici2..l pr0c0dure s or 11 tigation ,-1hich adversely concerns the existence or 
validity cf ';he :~iGhts to be transferred, o:h his entitlement to c;rant the 
rights o:r render the assistance ·anc1 services · specified in the proposed 
agrcern:nt; 

Prov:L r-: ic : of 2'£Cessories, spare parts and comuoneiits 

(iii) [shall] [d1oulc1], to the e::::tent feasible, tclce into account the request of 
th0 acquiri.ng pc.rty to provide it for a period to be specified with 
a.ccessoriGs, spare parts-:and components produced by the supplying party and 
neGess'l:...--y fo,:- using t he technology to be transferred, particularly where 

al tE.rica ii vc s'Jurce s are unavailable. 

The technoJ.og-.r tra:'.l.sfer agreement [shall] [shoulcl], in accordance uith 5.1., _ 
co:T~ain mutuaJ.ly e,cccptc:col c contractual obligations, ' including those relatina to _ 
:payment s and, 11here- ar,:n'op:::-ia:t;e, provide, inter alia, for the following: 

(i) Access to-2:EProvements 

Access :~'or -a :::ipecifiecl J)eriocl. or for the lifetime of the ag_rcement to 
:Lwprovement s i;o the technology tranciferred under the· agreement; 
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(ii) Confidentiality 

Respect for the confidentiality of any trade secrets, secret know-how and all 
other confidential infomation received from the other party in connexion with the 
transfer.of technology, subject to the terms of the agreement to the extent 
consistcmt with a1Jpropriate applicable law; 

(iii) Dispute settlement and applicable laH 

(Provision on this subject matter and text auaiting outcome of the negotiations 
on chapter 9) 

(iv) Description of the technology 

The technology supplier's guarantee that the technolo{f.Y" meets the description 
contained in the technology transfer agreement; 

(v) Suitability for use 

The technology supplier's guarantee that the technology, if used in accordance 
with the supplier's specific instructions given pursuant to the agreement, is suitable 
for manufacturiJ1G of goods or production of services as agreed upon by the parties and 
stipulated in the agreement; 

( vi) Riahts to the technology transferred 

The technology supplier's representation that on the date of the signing of the 
agreement, it is, to the best of its knowledge, not auare of third parties' valid 
patent rights or similar protection for inventions which would be infringed by the 
use of the technology when used as specified in the agreement; · 

(vii) Quality levels and goodwill 

The technoloGY recipient's commitment to observe quality levels agreed upon in 
cases where the agreement includes the use of the supplier's trade marks, trade names 
or similar identification of goodwill, and both parties' commitment to avoid taking 
actions primarily or deliberately intended to injure the other's gooduill or 
reputation; 

(viii) Performance guarantees 

Specification of technical performance parameters which the supplying party has 
agreed to guarantee, including specification of guarantees for the achievement of 
such •parameters, details of the manner of determining whether the performance has 
been met and the consequences of failure to meet that performance; 

(ix) Transmission of documentation 

The supplying party's commitment that relevant technical documentation and other 
data required from him for a particular purpose defined in terms directly specified 
in the agreement will be transferred in a timely manner and as correctly and 
completely for such purpose as agreed upon; 
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(x) Training of personnel and provision of accessories, spare parts and 
components 

Where negotiations under paragraphs 5.2. (a) (i) and 5.3. (c) (iii) have 
taken place, suitable provisions for training of personnel and supply of accessories, 
spare parts and components would be made, consistent with the results of the 
negotiations; 

(xi) Liability 

Disposition concerning liability for the non-fulfilment by either party of its 
responsibilities under the technology transfer agreement including questions of loss, 
damage or injury. 
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.Texts-relating .to Chapter 9 of the draft Code 

1. Texts presented by the Wo:·ldng Group of the P:re::iident' s 
Contact Group on Applics,bie La.w a.rid SettlemE;nt of Disputes 
for consideration by all regional gro1Jps at the · second 

se3sion of the Conference 

Text considered by the Worl:...ine Group 41/ 

9. 3. · · Parties · to transfer · of technology transactions should. try to settle in an . 
amicable ,·ray the disputes or differences, ,..rhich me..y 2.rise between then in connexion 
witli the transactions, by direct negotiations or by resortin15 to a conciliation 
procedure. 

· Parties to transfer of technology transactions [ma;y, by mutual consent, }::/t--:H:
[should be encouraged to],:-::- have recourse to arbitration for the purpose of 
settling disputes arising out of the transactions in cases where the [national l-*/:'.--:Hi
larn:i of the parties allow fo:r arbitration. 

[Gover:r.JTIEints should promote the .use of 0enerally accepted rules of arbitration 
such as the UITCITR!'..L a1·bi t:ration rules and should, ensure the recognition and 
enforcement· of arbitral auards b;-,r acceding• to the United Hations Convention for. 
the Recognition and Enforcement of Foreign li.rbitral Awards and other international 
asreements. J,H:-

[States should recognize ru.1d enforce arbi tral awards in accordance with their 
nationaJ. legislation, and the United Nations Convention for the Recognition and 
Enforcement of Forei1;n Arbi tral Aw2....-rd.s and otber internatio:nal agreements in which 
they participate. J-::--;c-:~ 

2. '.r.£_xt presented by Grou-p 1) 

Applicable lc.w and settlement of dis-;)ut8s 

9. 1. Parties to transfer .of tec1molot?Y- transactions !:1ay, by common consent, choose 
the law a.pplicab.le to their contractual re.lations if it is not prohibited by their 
national legislation. 

9.2. In relation to issues concerninr; the sovereignty of the technolocy supplying 
and acquiring countries the law of these countries shall be applied. 

2. Texts proposed by the regional groups 

I. Proposal by the Group of 77 made at the first se,3cion cf the Conference 

L. · Applicable law 

1. The law applicable to !Ylatters. relatin:3 to public policy (ord.re :public) a.."ld 
to sovereignty shall be the la,, of the acq_uirinc country. Any cla.uce to the. 
contrary shall be void. 

41/ The Group of 77 stat eel. tba t t he e::ca.'!linc,tion of te;rts on conciliation and 
arbit"T°ation uas part of the gen0ral considerati9n of the chapter and the fact that 
arbitration h2.d been considerGcl first should :r..ot be taken as giving s.rbi tration 
priority over the other elements of the chapter. 
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2. Any contractu2.l clause which would be in violation of the public policy 
( ordre 1Jublic) and sovereignty of the . . ac.quiring State, particularly in matters 
concerning its governmental prerogatives or its lecislative, regulatory or 
administrative powers, :shall be null ' arid .void. 

3. The lmt-.. ap~)l.ica.ble.to rnattorG -.of .private , interes.t __ is that.which has a direct, 
effective and permanent .relationship uith . :the .transaction. . 

4. The choice of the ar>plicable . lau_)Jy the parties, the judge or the arbitrators 
shall be m2.de in conformity with the above rule. 

5. The lau of the acquirirlG party shall apply to question::; of characterization. 
In particular, it alone shall be applicable for the determination of matters that 
ma;-,r not be submitted to arbitration or 11hich concern public policy or sovereignty. 

6. The principl~s c..nd rules set forth in thin Code shall be applico.ble-. The 
lau chosen b;,,r the parties, the judge or the arbitrator shall be interpreted and 
api)licd in conformity with the Code. 

B. Settlement of disnutes 

1. The c<mrts and other tribunals of the technoloGY acq11.1.ring countrJ shall have 
jurisdiction over clis~utcs arisine from the conditions or the effects of the 
contract uhich concern public policy ( ord:ce iJublic) or sovereignty. They shall 
aloo ho,ve jurisdiction over comlicts of chn.racterization. · 

2. Tl1e con-cractual relationships betueen parties to a transfer of technology 
2..t5rec□ent r:.1ay be the subject of a choice of forum or of arbitration, unless the 
tic quiring count:r"J has expreoci rules to the contrary. 

. . 

The forum chosen must haven direct, effective, and permanent relationship 
with the contract. ~ cl2.use -,,hich explicitly or implicitly excludes the 
juriGdiction of the courts o.nd other tribunals of the technology acquiring country 
shall be null and void. 

3. In the c[",3e of arbitration each party shall designate _ i~s ?,rbi~r,<:1,t9:r( c) uhen 
the disrmte has arisen. The parties and their· airthorized arbitrators slmll 
proceed to the designation of 2. president of the arbitration tribunal. The latter 
shall be of a nation2.lit;-,r which is different from that of the parties and of their 
arbitrators. 

In the case of lack of agreement on the choice of president, or in the case 
of the refusal. of one of the parties to designate its arbitrator, such designation 
shall be made from a list of arbitrators established within the framework of this 
Code and by the organ clesignated in it. The seat of arbit_:;ation_3!_1al:J, 9? . the · 
technology acquiring country. · · 

4. The ·arbitration process shall. take place in conformity with the UUCITRAL rules 
for all matters not provided for in this Code. 

5. The States parties to this Code a gree to enforce, without proceeding to an · 
examination of their rnerit·s, the arbitration auards and. judicial decisions rendered 
Hithin the framework of this Code, subject to the public policy (ordre public) 
of the forum and duly-ratified international conventions on the recognition and. 
enforcement of arbitral awards and judicial c1ecisions. 
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6. The arbitral award shall, at the request of one of the parties, be the subject 
of an examination .of i -ts legality and, --if necessary, · shall be -annulled. S"Uch ari 
examination will be made by[\, panel of three persons whose decisions shall be taken 
by a majority vote and who shall be selected from the list of. arbitrators set up 
within the framework of this Code ·~ · 

This cxamina tion shall under no circumstance :;i be on the merits of the dispute. 

7. Before proceeding to arbitration, · the parties may have recourse to conciliation. 

II. Proposal by Group· :b and IIongolia made at the sixth .sesdon of the . 
Intergovernmental Group of Exnerts 

8.1. The parties to a technology transfer agreement may by common consent, and 
within the limits permitted by their national legislation, freely choose the 
lau applicable to the agreement. This la,J shall apply to the validity, . 
perforraance and interpretation of the agreement. 

. . . . ~ . . . 

; ·In the absence· of agreement beh,een the partietconcerning the choice of lav, 
the arbitration corn.in1ssion or other organ settling disputes between the · 
parties shall settle such disputes on the basis of the rules of substantive 
law determined in accordance with the conflict-of-laws rules which the 
arbitration comnri.ssion or other organ considers applicable. 

In all cases, the arbitration commission or other organ shall make its award 
in accordance with [the peremptory norms of this Code and] !r1/ the terms of 
the agreement, and t aking into account the trade usages applicable to ·the 
transaction. 

8.2. If disputes or differences arise between the technology supplying party and 
the acquiring party concerning or in connexion··witn an agreement concluded 
between them, the parties shall make. every effort.to settle them in an 
amicable manner, by thd direct negotiation method or by resorting to the 
conciliation procedure or any other procedure provtded for in international 
agreements. 

8. 3. Since arbitration is one of the most suitable methods of settling possible 
disputes, the parties may include arbitration clauses in technology transfer: 
agreetients or may conclude arb.itration arrc:.ngements providing for the 
settlements of disputes by arbitrc1tion, excludinG the jurisdiction of the 
ordinartJ courts. . 

Disputes may be considered both in otanding arbitro.tion ·coCJII!Jllissions and in 
commissions specially created for dealing ,,i th a Gpedfic dispute in the 
countries of the parties or in 9-nother country; and tho a,,ards of the 
arbitration commissions shall. lie final and binding on both parties. 

Governments shall endeavour to take every possible step to promote th:.' 
amicable settlement of disputes · and differences and the consideration of 
disputes in arbitration commissions, .in particular by recognizing .the. 
validity of arbitration clauses and arbitration agreements, and also to 
enGure the recognition ancl enforcement of arbitral m·rards, in partic.ular by 
acceding to the United Ndions .Convention for the Recoc;nition and 
Enforcement of ForeiP·n Arbi tral Awards and otli.er international i:tBreements. 

Q . . . . 

A£/ If this Code becomes a legally tindi:ng instrument. 
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III. Proposal by Group B made at the sixth session of the Intergovernmental G 
·. of Experts - · roup 

7 .1. The parties to a technology transfer agreement may freely choose the la,,.1 
governing the formation, validity, performance and interpretation of the 
ag;reement, .· rovidecl that the law chosen either has a substantial 
relationship to the parties or ·to the transaction or th~re i~ other 
reasonable basis for the parties' choice. 

7.2. (First alternative). In the abs_ence of an effective choice of law by the 
parties the .conflict of laws rules of the cnurt trying _ the dispute ·should . 
determine the proper lmr of the agreement. If the dispute iS referred for 
decision to an arbitral tribunal this tribunal should apply the proper law 
under the conflict of lavs rules uhich it considers applicable. 

7.2. (Second alternative). In the absence of an effective choice of law by the 
parties the substantive latr of the country to which the agreement has its 
closest and most real connexion should govern the agreement. In designating 
this lau the court or the arbitral tribunal should, inter alia, take into · 
account the follouing factors: · 

(i) principal place of business of the parties, 

(ii) location of the subject-matter of the agreement, 

(iii) place of performance, 

(iv) place of contracting, 

(v) place of ne;1otiation, 

(vi)· choice of the courts of a certain country. 

7.3. In applyill{j the lau, a court or the arbitral tribunal should take into 
account the terms of the contract apd the usages of the trade applicable 
to the transaction. 

7.6. 

The parties to a technology transfer agreement should be freely permitted to 
choose the court before uhich disputes relating to tfle agreement shall be 
tried, and any such choice !lhoulci be .given effect unless there is no . 
reasonable basis for the selection or the choice places an ·onerous burden· on 
one of the parties. The parties should also be freely permitted to choose 
arbitration or other third-party procedures. 

Uhen disnutes or differences a;risebetueen the technology supplying party 
and the ;cquiring party in connexion 1-1ith an agreement concluded between 
them, the parties should make every effort to settle them in an amicable 
manner, by direct negotiation or by resorting to a conciliation procedure 
or any other procedure, notably those provided for in international 
agreements or by international non-gover:nmental agencies. 

Governments should endeavour to take every possible step to promote the 
amicable settlement of disputes and differences and the consideration of 
disputes in arbitration commissions; in particular by recognizing the 
validity of arbitration clauses and arbitration agreements and by encouraging 
the use of generally accepted rules of arbitration such as the UNCITRAL 
Arbitration Rules. Governments should g,lso ensure the recognition and 
enforcement of arbitral auards by acceding to the United Nations Convention on 
the Recognition and Enforcement o:f Foreign Arbitral Awards and other 
international aereements. 
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be effective, ex-cept in matters characteri-ze.d as non-arbitrable by the court 
seized of the question under the law applicable to questions of characterization. 

(a) With regard to the selection of arbitrators: 

( i) each party shall designate · an arbitrator when the dispute has arisen~ 
The arbitrators selected shall· designate a president of the 
arbitration tribunal ,-rho shall be of a nationality other than that 
of the parties or the other members of the tribunal. 

(ii) If there is lack of agreement on the choice of a president or if one 
of the -parties refuses to desi{snate an arbitrator, such designation 
:shall. be. made from a specific list of arbitrators. 11/ 

(b) The arbitrators shall apply the provisions on applicable law set forth 
in section A of this chapter. 

(c) The seat of arbitration shall be [the technolo&Y acquiring country] [the 
country which has the most substantial relationship to the transaction] [the country 
chosen by the parties at the time of the dispute provided that the countr,y chosen 
s.li.all have a substantial relationship to the transaction, and the selection does not 
place an onerous burden on one of the parties. In the absence of agreen10nt by the 
parties the arbitral tribunal shall mal::e the selection on the basis of the criteria 
set forth above.] 

( d) The arbitration process shall tal::c place in con.formi_ty with the illTCITRAL 
Rules, uhich the parties shall not modify, for all matters not provided for in this 
Code. 

D. Enforcement of auards and judgements 

8. States which have adopted this Code agree [to enforce, without proceeding to 
an examination of the merits, the arbitration and judicial decisions rendered 
within the fra.rueuorl:: of this Code, subject to the public policy (ordre public) of 
the forum and duly ratified international conventions on the recognition and 
enforcement of arbitral auards and judicial decisions.] [that the recognition 
and enforcement of arbitral awards should be ensured by acceding to the 
United Hat ions Convention on the Recognition and Enforcement of Foreign Arbi tral 
Awards and other international a.i:,a:I'eements.] [ that arbitration awards rendered 
pursuant to this Code should be recognized and enforced in accordance with the 
provisions of the United Hations Convent1.on on the Recognition and Enforcement 
of Foreign Arbitral Awards.] 

!1!Jl The list of arbitrators could be established within the frame,-rork of 
the Code by an organ specifically designated in the Code. The organ could be the 
intergovernmental body designated for carryin& out the international implementation 
of the Code or a registry created under the Code to be within the authority .of the 
Secretary-General of the United_ Nations who would appoint a Registrar to prepare 
and maintain lists of arbitrators. The latter approach is follouedin the Code 
of Conduct for Liner Conferences. 
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9.1. Parties to transfer of . technology transactions [shall] [should] refrain from 
maJ.d:nr, a choice of the a1,plicablE;J law or of the jurisdiction for the settlement of 
disi:mtes that uould be incompatible with the Code of Conduct and with the ublic 
polic' ordre ublic of the technolo supplying country· or the technoloO: 
acquiring country. 

9.2. The public policy (ordre public) of the technology supplyins and acgw.ring 
countries on matters covered in the Code of Conduct [shall] [should] be avplied, 
notwithstanding any provision to the contrary in the transfer of technology 
transaction. 

9.3. Parties to transfer of technology transactions may have recouxse to arbitration 
for the purpose of settling disputes arisi~ out of the transactions in cases where 
arbitration is permitted by the national laws of the :parties • 

.42/ See TD/CODE Tar/1.5 of 17 October 1979, and footnote 22 above. This 
proposal recognizes the difficulties in achieving aereement at present on 
standards on applicable lau and the settlement of disputes to be applied by 
States and addresses itself to the contractual arrangements of parties to transfer 
of technoloGY transactions. 




