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0ftheuklitedNations 

THE-- OF THE UNITED NRI'ICINS, 

CXqosedofMr.JeraneAckeman, F?resident;Mr.LuisdeFu6adas 

~tero,Vi~~i~;~.MikuinIjelielBalanda; 

-, on 2 Jamaary 1991, N.K. Kalyana sundaram, astaffmmberof 
~Uni.ted~ti~Qlildren'~~,hereinafterreferredtoasUNICEF,filed 

an a~licatimthatdidmt fulfil all the fonml requiraaeslts of article 7 of 
theRulesoftheTri.hmal; 

~at~~ofthe~icant,thepreSidentof~Tribunal, 
withtkLeagreem&oftheMspm%nt, successively extendedto28Juneand 

31 July 1991, the the-limit for the filing of an application t0 the Trihmal; 

Wbeeas, on 19 June 1991, the Applicant, after making the necessary 

~~,againfiledanapplicationoantainingpleas~~~,inpart, 
as follaws: 

TheApplicant 

(a) amtests Uw JAB's [Joint Appeals Board] 
~tionandthedecisionoftheSecmhry- 
Generalascanveyedbythe-m- 
forAdmhMxationandMmagem&videletter 
P&2-6-1 dated 12 mmber 1990; 

(b) . . . 
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(c) seeks otxnpemti? of an alImmt of uS$ 12,000 for 
~injurysudmned thesocialdegmdationthe 
ApplicantsuffemdaAdfcxhaviqlostthenutmwus 
lxxxmtional oppalnities [me] 1992-1993 Ewget 
offered, as a result of Izreach of prucdum; 

(d) seeks . . . [mttheTrihmal]orderthe~ 
topmmtetheApplicanttothe~postat 
~7le~eleffective1J~199oin~~ofthe 
factthatulerelevant~havebeen 
tlT.reached; 

W l .  .  [lqllesbthattheTr~surmrJa]the 

rL=eco~findingsofSAP[selectionPlhrisoKyPanel] 
andtheremmmdationsofApc3[Appointmentand . 
l?mlmtion czamlim1 . ..* 

WhereasthelSqmdeMfiledhis anser on 12 February 1992: 
KhereastheApplicantfiledwritten oksermtions on 15 April 1992; 

Whereas the Applicant filed an addmiumtothewritten observations al 
27 April 1992; 

, I 
w==asthefactsinthecaseareasfollow!S: 
lReApplicantenteredthe serviceofuNICEron27r+bmmbr 1967, as a 

locally recruitedCl~k~istinthe~~officeatNewDelhi, India. He 
wasinitiallyoffereda~~-~a~~at~ND-3l~l,~~was 

suazessivelyexteded until 1 July 1973, when he was offered a probationary 
appoihnent. Ch1Jan~ary1974,theApplicant~sappi,rhnmtwasaornrertedtO 

aregularqpinbnent. During~course ofhisemploymE?ntwi~uNI~,the 
Applicantmceived successive-m, havingreached theND-6le&lcn 

lAqust1981,witithefmctional t.itleofPmgrameAssistant. Them&er, 
theApplicant'spostwas~totheND-7levelwithtkaetitleoi~~ 

RugrameAssistant, West ImIiaOffice (WIO). 
On 29 Augur 1989, the Division of PemonnelissuedaVacanq' 

AmmmmmttoadvertisetheND-7postofseniorprogranme Assisixnt; WIO, 

emmbmedbyths*licarrt. ?4he-wasin~wi~the 
applicableguidelinesmntair&inUhlICEFadministrativehstmctior' 

CF'/AI/352/Am~md.4 and Add.1. Three staff mmbxs applied forthepodzim, 

incluSng~~licarrt;. 
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~rdingtothe~,aSelectianPdvisoryPanel(SAP),~isting 

ofamqmsenhtiveofthelccal GeneralServiceAppointmentan3Pxamti~ 

caamittee(AE),kgetherwitha relpesentative frantheDivisionofplersarme1 

and the Applicant~s f?uprvisar,metm21 Navesaber 1989, to consider the 

applicati~forthepost. Afb3~reviewingthe qualifications ofallthe 

candidates,thepane1-ly recmm&dtothelocalAFCthata 

canc3idateotherthantheApplicantbeapp0intedtothepost. 
. z!mmhngtotheMinutesofthemaetingoftkbeGeneral ServiceApcheld 

on14 Demnber1989, "threemmbers oftheccmnittee -that [me 

staffllmnber reoosrmendaedbytheS?4P]beappointedtotheqgradedpost,... 

~,two~wlereoftheviewthat[~AFplicant]~isthe 
. lncumbentoftkbepost,~dbeappo~totfae~levelof~~'. 

In.a letter &ted 2 Jamaary 1990, a l%2rmmd Officerinformdthe 

~~~,,thathehsadnotbeenselectedtofillthepastwfii~~encrrmbered 

andwhichhadbeenupgmdedandthatthek&nisbatimhaddecidedtoplace 

himagainstthe~ofm-ogramne AssistantattheND-6level,witheffect 

fmn1January1990. 

On 10 January 1990, the Applicant xque&ed theDirecbroftheIndia 

Countryoffice (100)toreviewthisdecision. Inareplydated 22JT 

1990, the,Director I 100, informedthe Applicantthatthedecisim~dbe 
lIlahta*. 

On 18 February 1990, the Applicant reqe&ed the Ekecutive Director, 
under staff rule 111.2, tc review the administrative decision not to appoint 

himtothepcstofSeniorF?ogmme Assistant. In a reply dated 7 May 1990, 
the~,~~~irectar~o~tkbeAFplicantthatthedecision~d 

bemaintained. 

On 23 May 1990, the Applicant lodged an appeal with the Joint @IpalS 

Board XJAB). TheBoardadoptAitsreporton9Octcber1990. Its 

cmsiderations, conclusionand lxzcmm%tionread,inpart,asfollaws: 

. . . 

TbeEEmelamsidemdthatthebasicquestioninthis 
% iswheUm=thedecisiontoselectacandida~ather 
thanhimelfleadingtohisnon-pzmmtiontitheNB7level 
&dbeamstru&asanan-observance of his tenrS of 
w- I . . . 
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22. Eeforerea&ingaconclusiononthisissue,thePanel 
e=minedthe~follacJledinthereyiewofcandidates 
fortheupgmdedpostbytheselectionMvisorypanelandby 
~&lpo~andPl~(kmnittee.'Ihisseemedtoha\ne 
beenincmpliancewith~~tia7softkLeWICEFMmi.nis- 
trative-~~theAppoirrtmentofcandidates 
totJpgmadFostswhichare~. . . . 

23. mePanel,ofaanse, wasmtinapositicmtoampare 
thequalificaticmsarxIperfomame oftheselect&candidate 
withthoseoftheappellant,mrdiditwmi&rsuch 
amqarisanasfallingwithinitsmp8xce, particularlyas 
tkrewasnoallegationbytheappllantthat~decisicm 
hadbefminfluencedby~judiceor~f~ 

24. TheFQnel,initsdeliberati~,todrguidancefrunthe 
opinionexpwsedbytheMmini+ati~Tribmalinits 
Jw@ementNo. 312 (Fbberts)wkremitslMzedthat~as faras 
~onsare-, thegeneralruleisUmttheyare 
subjecttothediscretionofthe~,... 

25. As~indicated,the~1toakncYte0f~fact 
thattheappellanthasatnoshgeaxbr&!dtbpresemeof 
-factors. . . Atthesamtime,~~lanthas 
alsomademamtenti~thatinthereviewofhiscase~ 
wasanyviolationoftherelevantUNICEFZ&histmti~ 
IxxkmAionsorthedenialOfdue~. His~to I 
the-timtosharewi~hi.mthedeliberati~ . . pe?emmgtohiscasewasdepliedbeca~~isno 

Conclusionand Reammdation 

26. Havingfullycmsideredthiscase,thePanelfoundno 
meritintheappealanddecic%dunanhmslytomakeno 
moamaWationinfavnur~ftheappeal.~ 

on 12 October 1990, the I.mer-mw for AdminMAtim and 

transmittedtotheApplicantacopyoftheJ?Brbportandinfarmed 
himthattb . 

---=&having- mecaseinthelightof 

theJABreport,hadde&kdtomahtaintbcmWsteddscision. 

On 19 June 1991, the Applicant filed with the TrM m ap@iaum 

refezredtoearlier. 
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-m ~~sprincipalmntenticmis: 

TheApplicanthasmrighttipruwtimbutonlyarigMto 
. 

CoIlsiderationfarplromcrtioPl~ toestablisbd pnrocedures* 'Ihe 
pgplicarrtkwsdulyoursideredfor~~~touNIcEF'S~ 

aa =-w=-Y, h.is nm-selection&esmttiolatehis righkS. 

m Tribmal, having deliberatzd from 22 ocbber to 11 Iwvmber 1992, 

nm7 prcmmmS the following j\ -J nt : 

I. IheApplicantomupiedthepostofRugranm MsistantintkUNICEF 

Office inBadmyattheND-6level. This post was reclassified in 1989, to 

tkLeNb7leVeland,asa~,was~&hm InternalVacancY 

Notioe, as requimd. Threecandidatesapplied,inclW.ingtAeApplicant. The 

Mministzatimselectedacandidate~thanthe~licant. 

II. 'IheApplicantchallengesthisdecisicnunthe~thathis 

oandidat~~natgiventhe"~i~oarsi~ti~"requiredby~3 
of WtiVe mm cF/AI/352/prmend.4/Add.l of 21 F&ruary 1989, 

that re&s as follws: 

t'In impleaentins the pmvisicns under Item 6 of AI/352/Amexkk4, 
tblocaJ.A#:will~seriCnZS~i&ratimtothe 
existhg imumbmt's performame, experierxe on the job, 
relevantqualificatiaz~and,wbreapplicable, ckmmtrated 
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shewasursuitableforthepostatitsnewlevel. ThelWxmalgranbthat, 

inthecUkextoftheadministrative i,n&m&ion,thew ion"serious 
carrji~~~isambigurxls,sim=eitis~~thatallcandidates~shcruld 

alwaysbea0nsidemd"seriously";nutonlythe hcmbentofthereclassified 

post* IDmver,theTrihmalisunableto cmcurwiththe~tion 
admncedbytheApplicant. 

IftheApplicant'shteqmtationweretobeaazpted,suchVacamy 

Mmmmmrbwuuld,inmstcases, ceasetihaveanypurposearmMni.ng, 
Sinceth’ZneW qqradedpostwuldautmaticallybeassignedtoitscUrrent 
. l.lmdEe omerthanin~onalc~ I . Inked, tisnlighthave 
been the case originally, when the rules cmte@ated the possibility of 

waivingtkbe~sesoentof~posts,butthatisrrolongerfeasible, 

plrsuant to ParagraFh 3 of CF/AI/352/Amend.4 of 15 July 1988, which'reads as 

follows: 
* , ‘ 

‘Bearinginlnindourhdgetary~andinorderto . 

offerallstaff (includingthe jncmwntof~postwhich 
hasbeen upgracaed) af~~tW-ppW~~ 
foralimitednuherofnew/&qmded . posts, *zoym of,, 
mammdmgtotheAFCt.hewaiv'zofadverh 
lqqmdedpostswill cease to be applicable." : 

Iv. It is thus clearthatthelegal systemqvernhg mclassific&zim 

recpiresthatallreclassifiedposts~dbeanmuwed. Inmmegmme,aS 

statedinaeabvequoted paragra&zh 3 of CF/XI/352/Anmxi.4, the s&em W 
offers "allstaff (includingthe ~ofthepc6twhi~hasbeen 

upgaded) a fair oppo&miQ to apply and axqete...". In the Tri.&,mal~s 
view I that "fair opporbCty~wuuldnutexistiftheselectionpmcesswas 

conductedaccordingtotheApplicant's~~i.e.~i~~first~ 
. 
~ofthepostand~ygoingantoreviewtkheather~~~if~ 

incmwntwasfaund unsuitable. 

V. -,-very~ofparagraFh 3 of CF'/AI/352/Am?nd.4/Add.l, 
onwkichtheAFplicantrelies,~~thatthe~istobe 

granted~i~i~, l~totheappasite~l~i~. 1tstatesthqthe 
. mcu&entsbauldberevi~~togetherwith~~datesforappo~ 

totheqgradedpostll. Accordingly,themqukem&tigiveserious 
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considerationtotheperformance andexperienceoftheincmbnt~ 

reviewingthecandidatesforareclassifiedpostcannotnreanthatthefonaer 

shouldbeamsideredseparatelyandbagivenpreferenCe. OnthecontSary, 
although~inambnt’smeritsand experiemeshnildalwaysbeb~inmind 

andtakeninto acxomtasanbprtantelenmk,allondidatesshldbe 

considenxljointly. 

VI. Havingreachedthis~l~ion,tkw!~~turnedtotkLe~~Of 
. . ~~~ofthebodiesandauthoritiesirrvolvedintheSelectian 

proCessweresubjecttothe%ericmsamsiderationwrequirearent. 

llleselecti~procass cuphesfirstareviewofthecaMidatesbya 

Sel~~PdvisoryPanel(SAP),thenareviewbythePgpo~andPlacement 

tZcmuittee (APC)andfinallyadecisionbytheHeadof~Office. The 

Trihmalnutes,inthisrespect,thatthe~sicmof~3of 

~/~/352/~.4/~.1referanlyto~ advisory bodies ardaremte~tE=kd 
tothe fhal decisionoftheHeadofthe0ffice. 

VIII. Ihe~then~~prrejudioeorany~~ 
facbrlzai&d.the~isirxls~. Itcametoamgativeamclusim, there 

behgn0substarrtial&demetosupporttkopposite. 

IX. me&bkmalalsoexambedwhetw-therelevantruleshadbeexlfollowed 

and fouM m'significant flw in pmcedme thatcmldtainttheckcisian 

reachedLyUll3Administratian. 
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X. Finally,~Tribunalwisfhestopoirrtautthat,inaocordancewithits 
* . 

amsistentpmztice,ithasconfineditselfto~ -the 

relevantxulesandregulationshavebsen ow&dinthis~.Ithas 

exclurledany~iderationoftherespectivemeritsof~candidates,which 

theT!ri.lunal-iderstobeoutsideitsccmpetence. 

XI. Fbrtheabvementionedreasans, the applicationisrejected, including 

the request for the pmduction of documents. 

LuisdeFQSAtSSPKNEEUl 
Vice-President 

New York, 11 Iwvembe 1992 


