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Siguiendo instrucciones de mi Gobierno, tengo el honor de dirigirme a usted en
respuesta a su carta de fecha 1 de noviembre de 2018, en la que invit6 a los Estados
Miembros a contribuir a la financiacién del denominado “Mecanismo Internacional,
Imparcial e Independiente para Ayudar en la Investigacion y el Enjuiciamiento de los
Responsables de los Delitos de Derecho Internacional Mas Graves Cometidos en la
Republica Arabe Siria desde Marzo de 2011”.

En primer lugar, quisiera aclarar que el contenido de mi carta y su anexo no
pueden interpretarse, en modo alguno, como una aceptacion o un reconocimiento del
denominado “Mecanismo” ni de ninguno de sus mandatos, actividades o actos
ilegitimos.

De manera franca y transparente, mi Gobierno sigue consternado por esta
sospechosa tendencia de las Naciones Unidas de promover el denominado
“Mecanismo” y por el desesperado intento de recaudar fondos para él, mientras que
las propias Naciones Unidas no han respondido a ninguno de los argumentos juridicos
que hemos planteado de manera bien fundada en amplia correspondencia oficial,
todos los cuales han demostrado sin lugar a dudas que el establecimiento de este
“Mecanismo” constituye una violacion flagrante de las disposiciones de la Carta de
las Naciones Unidas.

Adjunto a la presente carta una hoja informativa titulada “Los actos ilicitos no
pueden promoverse ni legalizarse” (véase el anexo, solo en inglés). En ella se
incluyen los argumentos juridicos planteados por el Gobierno de Siria en numerosas
ocasiones, que de manera firme y reiterada han puesto de manifiesto que la resolucion
no consensuada 71/248, aprobada por la Asamblea General para establecer este
“Mecanismo”, constituye una violacion de la Carta y una agresion por parte de la
Asamblea al mandato del Consejo de Seguridad, en la que se excedi6 en sus facultades
y mandatos en virtud de la Carta.

Mi Gobierno, consciente de la funcioén y la posicioén del Secretario General, cree
firmemente que ha llegado el momento de que las Naciones Unidas decidan, de
manera irreversible, si realmente desean desempefiar el papel de facilitador justo y
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equilibrado en el proceso politico que tinicamente es propiedad de los sirios y esta
dirigido por ellos, jsin ninguna interferencia perjudicial ni peligrosa!

En nombre de mi Gobierno, le invito a que vuelva a examinar y reconsidere la
situacion de este mecanismo ilegal y las consecuencias de sus actividades y actos
ilegales en la labor y la credibilidad de las Naciones Unidas, asi como en su funcion
de facilitacion del proceso politico en la Republica Arabe Siria. Exhorto también a
todos los Estados Miembros a que se distancien de este mecanismo ilegal y se
abstengan de establecer cualquier conexion o cooperaciéon con ¢l, incluida la
contribucion a su financiacion.

Le agradeceria que tuviera a bien hacer distribuir la presente carta y su anexo
como documento de la Asamblea General, en relacion con el tema 34 del programa.

(Firmado) Bashar Ja’afari
Embajador
Representante Permanente
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Anexo de la carta de fecha 12 de noviembre de 2018 dirigida
al Secretario General por el Representante Permanente de la
Republica Arabe Siria ante las Naciones Unidas

“Wrongful Acts Can’t Be Promoted or Legalized”

The so-called “IIIM” is a terrible example of political and
financial polarization and violation of the provisions of the
Charter of the United Nations

12 November 2018

*In November 2016, the Permanent Missions of Liechtenstein and Qatar
exploited the frenetic and provocative atmosphere in the United Nations after
the Syrian Government and its allies launched the military operation that ended
with the liberation of Aleppo from the terrorist armed groups, foremost among
them the designated terrorist entity of “Al-Nusrah Front” (QDe.137). It is well
known that the highest-ranking official in Qatar’s ruling family has admitted on
several occasions that Qatar opposes the United Nations designation of
“Al-Nusrah Front” as a terrorist entity. The Qatari Minister for Foreign Affairs
stated frankly after the liberation of Aleppo that his Government would not give
up and would continue to assist and arm “rebels” in Syria and that his
Government was confident of the ability of those terrorists to regain control of
Aleppo! The former Prime Minister and Foreign Minister of Qatar, Hamad Bin
Jassim, announced in an interview with the British Broadcasting Corporation,
in November 2017, that “$137 billion had been squandered by some
governments in attempts to overthrow the Assad government since the
beginning of the war.” The Government of Qatar has provided enormous
financial funding to the terrorist organization “Al-Nusrah Front”, either directly
or under the guise of raising funds through Qatari charities and associations
linked to the ruling family, or through the payment of hundreds of millions of
dollars of ransom to “Al-Nusrah Front” for the release of foreign and Arab
abductees and hostages.

When the Qatari Government felt at that time that the positions of “Al-Nusrah
Front” and the other terrorist groups associated with it had come under serious
threat in the city of Aleppo, it decided to resort to the General Assembly. In this
context and due to ambiguous financial and banking relations between the two
countries, Qatar used the Liechtenstein Permanent Mission’s help in the autumn
0of 2016 to prepare a draft resolution to be submitted to the Assembly in order to
establish the so-called “IIIM” and exert more political pressure and blackmail
against the Syrian Government and its allies.

Needless to say, the Permanent Missions of Liechtenstein and Qatar have not
adhered to the principles of the Charter of the United Nations or the existing
rules of procedure within the framework of the United Nations, and they did not
make any kind of communication or consultation with the concerned Member
State, namely, the Syrian Arab Republic. On the contrary, they went through an
exclusionary process in which political and financial polarization was strongly
evident.

Although the Syrian Permanent Mission has resorted to United Nations rules of
procedure to clarify the illegality of this suspicious “initiative” and to explain
the serious political backgrounds behind it, the United Nations has succumbed
to the will of the sponsors of the draft resolution and set a plenary session of the
General Assembly for presenting and taking action on the draft resolution.
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* However, on 21 December 2016, the General Assembly adopted the
non-consensual resolution 71/248 by a slim majority, which led to the
establishment of the so-called “IIIM”.

How did the General Assembly violate the Charter and encroach on the mandates of
the Security Council?

* The non-consensual General Assembly resolution 71/248, which led to the
establishment of this “IIIM”, constituted a breach of Article 12 of the Charter,
which reads, “While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the General
Assembly shall not make any recommendation with regard to that dispute or
situation unless the Security Council so requests”. It was, and still is, well
known that the Council is still fully engaged in its responsibilities and mandates
in the Syrian case, and the Assembly therefore has no mandate to take any action
in respect of this case.

The General Assembly does not fundamentally have the power or the mandate
to establish such a mechanism; under the provisions and principles of the
Charter, that prerogative belongs solely to the Security Council. The resolution
therefore sets a dangerous legal precedent: it violates the Charter and endorses
a practice that deviates from the working methods of the United Nations. Since
its foundation, the Assembly had never established such a mechanism in any of
its resolutions. The Assembly can, in some cases, request the Secretary-General
to negotiate on specific issues with the relevant Member State. However, the
prior consent of the Member State remains a key element in such situations. The
resolution was clearly adopted without the consent of the Syrian Arab Republic
and despite of its strong objections.

Moreover, Articles 10, 11, 12 and 22 of the Charter unequivocally define the
mandates of the General Assembly. Based on these articles, the Assembly does
not have the authority or the mandate to establish any investigative or judicial
organ or such “mechanism”, since that mandate was vested exclusively in the
Security Council, in accordance with the provisions and principles of the
Charter. Consequently, Assembly resolution 71/248 was a grave legal precedent
in the adoption of an abnormal practice within the framework of the United
Nations.

The so-called “IIIM” has been granted a wide range of powers under resolution
71/248, which is the prerogative of the Office of the General Prosecutor as the
national judicial organ of each State. Originally, the Charter did not confer upon
the General Assembly any mandate or jurisdiction relating to prosecutions,
criminal investigations or the support of a criminal investigation. On this legal
basis, the Assembly does not have the power to create an organ with powers that
it does not already have, nor does it have the inherent authority to establish such
a body. It is crucial to refer here to an alarming fact concerning the practices of
the Chair of the so-called “IIIM”, when she misused her first and subsequent
reports to misinterpret Assembly resolution 71/248 in order to grant herself and
her assistants broad powers and mandates that are not included in the
non-consensual resolution itself.

It is well known that the basic legal rule governing the provision of legal
technical assistance by the United Nations to any Member State is the existence
of a request by the concerned State. In the event of the establishment of this
illegal mechanism, there was no request submitted by the Government of the
Syrian Arab Republic for such assistance. On the contrary, the establishment of
this “IIIM” was carried out through an exclusionary and non-transparent process

18-19251


https://undocs.org/A/RES/71/248
https://undocs.org/A/RES/71/248
https://undocs.org/A/RES/71/248
https://undocs.org/A/RES/71/248
https://undocs.org/A/RES/71/248

Al73/562

18-19251

led by two permanent missions, which have already taken an unbalanced and
dishonest attitude towards the situation in the Syrian Arab Republic, to the point
of supporting and financing terrorism and tolerating its supporters. Based on the
foregoing, the non-consensual General Assembly resolution 71/248 has
breached the Charter, in particular Article 2.

To further prove these legal arguments, it is imperative to look closely into the
experience of the Security Council in the adoption of its resolution 2379 (2017),
in which the Council mandated the Secretary-General to “establish an
Investigative Team, headed by a Special Adviser, to support domestic efforts to
hold ISIL (Da’esh) accountable by collecting, preserving, and storing evidence
in Iraq of acts that may amount to war crimes”. Relevant correspondence among
the Secretary-General, the Council and the Government of Iraq illuminate that
the Secretary-General was keen and obliged under the Charter to consult with
the Iraqi Government to establish the standards and rules of the conduct of the
investigation team prior to the adoption of a Council resolution by consensus.

This is just an example that confirms, beyond any doubt, that double
standards and selectivity were the only basis on which the so-called “IIIM” was
established, in violation of the Charter and through an aggression by the General
Assembly on the mandate of the Security Council.

Regarding the letter of the Secretary-General dated 1 November 2018, in which
he invited Member States to contribute to the funding of the so-called “IIIM”,
this letter does not comply with the Charter or the mandates of each body of the
Organization. Moreover, this request from the Secretary-General was
wrongfully based on another non-consensual resolution of the General
Assembly, 72/191, entitled “Situation of human rights in the Syrian Arab
Republic”, on the basis of the Third Committee report at its seventy-second
session. The Assembly, in operative paragraph 35 of that non-consensual
resolution, “calls upon the Secretary-General to include the necessary funding
for the Mechanism in his next budget proposal”.

Needless to say, and based on the well-established procedures in the
framework of the main committees, this call should have been referred to the
Fifth Committee to determine the programme budget implications for that
resolution. Therefore, the process has not fulfilled the requirements of the
Member States’ consent regarding an important change to the nature of the
funding of this “IIIM” to be included in the regular budget.

The legal violations committed by the General Assembly when non-consensual
resolution 71/248 was adopted have accumulated, which entail many
consequences that make this mechanism primarily an illegal entity, which
cannot be accepted or allowed to carry out any activity under the umbrella of
the United Nations. These consequences could be summarized as following:

(a) The so-called “IIIM” cannot be considered as a subsidiary body
established by the General Assembly. Consequently, no decisions can be taken
by the Secretary-General to appoint a Chair or Vice-Chair of this “International,
Impartial and Independent Mechanism”, and no “secretariat” can be allocated
to it;

(b) This “IIIM” cannot be granted any legal status;

(¢) The so-called “IIIM” cannot have the capacity to conclude
agreements with Member States and other entities;

(d) The United Nations may not accept voluntary contributions or budget
allocations to support the establishment and functioning of such a mechanism;
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(e) Based on all the above, any information or evidence collected,
consolidated, preserved and analysed by this “IIIM” will be ineligible for future
criminal proceedings, bearing in mind that its establishment was a highly
politicized act without any legal dimension.

Political considerations related to the situation in the Syrian Arab Republic

* The situation in the Syrian Arab Republic is now at a delicate stage. The political
process under the auspices of the United Nations is moving forward, but with
caution and fragility, because of the insistence of some Governments that have
supported chaos and terrorism in Syria, on interfering in Syrian internal affairs
and placing more pressure on the Syrian Government and its allies in their war
on global terrorism embodied by “Daesh”, “Al-Qaida”, “Al-Nusrah Front” and
other terrorist groups affiliated with them.

It became a fact that the Governments of Member States that are sponsoring,
financing and promoting this illegal “IIIM” and seeking to provide it with
fabricated evidence and false witnesses are the same Governments that are
obstructing the political solution in Syria and that have been supporting
terrorism in it from day one. Moreover, some of these countries’ banking
institutions are carrying out money-laundering operations, originating from
Qatari gas and oil deals and being used to finance terrorism and arms deals for
terrorist armed groups.

It is essential for the United Nations to preserve its neutrality and credibility as
a facilitator of the political process in Syria and not to be subject to political and
financial pressure and polarization practices of the Governments of some
Member States, under the pretext of achieving justice in Syria. These
Governments openly declare today that they will hinder the return of Syrian
refugees and displaced persons to their homes and will prevent funding for
reconstruction in Syria until their own political agendas are achieved in Syria.

The Government of the Syrian Arab Republic has the full capability, with its
legal and judicial institutions, to achieve justice and accountability without
external and destructive interference. Member States should be deeply aware of
the grave legal and political implications of the tendentious attempts to promote
this “IIIM”. Otherwise, it would be a dangerous legal precedent that has
manipulated international law and its principles and evoked serious
controversial concepts such as the “global criminal jurisdiction”, until it
becomes a model that could be applied to other cases or countries.

To conclude

* The Syrian Arab Republic is fully confident of its legal and political position
regarding the illegality of the so-called “IIIM” and the basis for its
establishment. The Syrian Government strongly believes that neither the United
Nations nor the mechanism and the Member States that support and promote it
will be able to stand up to these legal arguments based on the Charter and
international law. Therefore, the mechanism will remain an aberrant illegal
organ, born dead and will remain dead.
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