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1. iThe General Assembly, by resolutich 260 B (III) of 9 December 1948,

| invited the International Lew Commission "to study-the desirability and

3 possibility of establishing an international Judieial organ'for the triasl of
;Lpersons charged with genocide or other crimes ovér which jurisdicfion will be

\ conférred uponl that orgen By international conventions". The Tnternationsl Lew
~ Commission, after due consideration, reﬁorted to the General Assembly that the
f‘establishment of an internationsl judlcial organ such as that envisaged in the

aforesaid resolution was desirsble and jpossible.l

2. At its fifth session, the General Assembly, having considered the

% repnrt of the International Law Commission, adopted on 12 December 1950

. resolutior 489 (V) in which the Assembly, bearing in mind that e finel decision

; regarding thé getting up of an internationel pengl trikunal could not be . taken
3'except on the basis ‘of concrete proposéls, inter alia, &gpointgd a Committee "for
; the purpose of preparing one or more preliminary draft conventions and proposals

" pelating to the esteblishment and the statute of an international crimiﬁal_c:ourt"°

- The resclution also requested the Secretary-General to communicate the ‘report of

' the Committee to the éovernments of Member Steates so that tﬁeir observations might

1

be submitted not later then 1 June 1952, and to place the question on the agenda
of the seventh session of the General Assembly.

}/ See Officisl Records of the General Assembly, Fifth Session, Supplement
No. 12, pages 15 and lb.

)
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3. In pursuance of the aforesaid resolution, the Committee on International
Criminel Jurisdiction convened at Geneva in August 1951 and drew up a report
with a draft statute for en international criminal court annexed theretg.g/ This
report was communicated by the Secretary-General to the governments of Member
Staieg with a request for their ohservetions. As of 235 September 1952, eleven
ggvernments.had transmitted their observations on the report of the Committee;
these cbservations wére submitted by the Becretary-General to the General Assemﬁly
(A/2186 and A/2186/Add.1).

4. The item "Internationsl crimingl jurisdiction: report of the Committee
on International Criminsl Jurisdiction" was included by the Secretary-General
in the provisional agenda of the seventh session of the General Assembly‘(A/EISS,
item 53). On the recommendation of therGeneral Committee, the General Assembly;
at its 380th plenary meeting held-on 16 October 1952, decided to include the
iter in the agenda of its seventh session and, at its 3821 i plenary meeting on
L7 October 1852; further decided to allocate the 1tem tc the Sixth Committee for
consideration. o

5. The Sixth Committee considered the item at its 321st to 328th meetings
from 7 to 17 November 1952.

Proposals before the Sixth Committes

6. A joint dreft resolution was submitted by Cuba, El Salvador, France,
Iran, Israel, the Netherlands and the United States of fmerica (4/C.6/L.260).
Tc this Jjoint draft resclution, s series of amendments was introduced by the‘
United Kingdom (A/C.6/L.262). These smendments were, however, withdrawn by the
sponsor at the 328th meeting of the Committee, in view of the submission of a

revised text of the originel joint draft resclution (see paragraph ? belqﬁ).

7. The revised text (4/C.6/L.260/Rev.l) of the original joint dratt
resolution profided, inter alia, for the gppointment of a committee,écaposed of
the representatives of peventeen Member States, which States were left unspecified.
The committee would meet in Geneva in August 1953 and woulds

"(a) In the light of suggestions which have'already been or msy be made
befare 1 June 1953 by govermments in their written cbservatiuns, as well as
of those made duriﬁg the‘débates in the Sixth Committee,

g/ See Official. Records of the General Assembly, Seventh Session, Supplement
No. 11. ' ' '
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"(i) To explore the implications and consequences Of establishing
the /internstional criminal/ court and of the verious warners
by which this might be done,
- "{ii) To study the relationship between such a court and the United
Wations and its organs;
"(iii) To re-exemine the draft statute /prepared by the Committee on
International Crimlnal Jurlsdlct10g7,
"(b) to submit a report to be conSLdered'by the General Assembly at
i its ninth session”.
The same revised draft resolution also requested the Secretary-General to
&ommunicaie the report of the proposed conmittee to the governments of Menber
States and to place the question of international eriminal Jjurisdiction on the
provlsional agende of the ninth session of the Generel Assembly.
8. Another draft resolution wes introduced by Sweden (A/C 6/1..261). This
Was superseded by a revlised draft resolution submitted by the seme delegation.
(4/C.6/L.261/Rev.1 and Afc. 6/L 261/Rev.1/Corr.1), which incorporated certala oral
amendments proposed by the representatives of Panema and Egypt at the 327th
meetlng of the Commnittee. The revised draft resolution by Sweden provided,
ﬁnter alia,'that the General Assenbly should decide %o postpone the considerstion
of the qpestion of internationel criminal jurisdiction for one year in order to
glve sufficient timé to Member States to present their gbservatlons. It urged
the Menber Stetes which had not yet done so to make their comments and
suggestlons on the draft statute, in particular if they were .of the opinion that
Turther action should be taken by the General Assembly with a view to the
establlshment of an internetional criminel court. It alsc reqpested the
Secretary-General "to publish the comments end suggestions received from
governments for such use as the General Assembly may find desgirable at a later
stage and to place the question on the provisional egenda of the eighth se351on

iof the General Assembly" .

Discuspgions in the Sixth Committes

S. Although some representatives aliuded to such questions of detail as
‘whether the proposed internatlonal eriminal court should be establlshed by a

‘resolutlon of the General Assexbly or by a convention among States or otherwise,
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~discussions in the Sixth Committee on the item were largely focussed upon the
fundamental question of principle, namely, whether, in the light of the report
of the Ccmmittee on International Criminsl Jurisdicti;n and of the dreft statute
for an international criminal court annexed thereto, the General Assembly should,
at the present juncture,rproceed to take steps for the gstablishment of an

internationel criminal court as a permenent body.

Arguments iﬁ favour of establishing en internsticnal criminal ecourt

10.: Scme representatives expressed the view thet the esteblishment of an
internaticnal criminal court was desirable. It was polnted out that the.
individual had become a subjéct of international lew. This fact and the concept
of personal criminsl responsibility in an internatlonel sense worked in Tavour
of the establishment of an internstional criminal court. It was desireble that
criminals should be tried by a court already in existence before the crime was
committed, rather then by an ad Eég tribunal such as that of Firmberg. A
permanent court would be able to évoid the spirit of vengesnce and hatred better
than a court established ad hoc to desl with'a specific case. The existence
of a permanent internationel criminal court would serve as a deterrent to.
poténtial criminels and would contribute to intermational peace and friendly
relationé among, Stétes. Futheimore, it would contribute td the establlghment
of & body of precedents iﬁ internatidnal criminal law.

11. Those members of the Committee who were in favour of setting up an
international criminal court further axpi~d that such a step was practicable. It
was pointed out that the court would have many functions to perform. It could
carry'out police action initiated by the Security Council. When goveroments
were disavdwed'by‘their own people, as a result of a revolution or e chenge of
régime, the new régime might agree to hand ovef the guilty leaders fo the court.
Conquered States after a war could be compelled to submit their leaders to trial
by the court. International crimes committed in connexion with local_conflicts
could also be tried by the court. 1In additioﬁ, the crime of genocide would
provide a sufficient basls for the intervention of the court. Lesser crimes of
international concern, such as fr&ffic in narcotic drugs, counterfeiting of
currencles, damaging of svbmarine cables end traffic in persons, now subJject to

national Jjurisdietion, could be more effectively dealt with by an international
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criminal court.. The court mighf aleo act as a court of appeal or cassation
with respect to minor war crimes. It wae further said that the court would
fﬁnétion properly without being constently occupied. Moreorer, rt was net
necessary that the court should impose many penalties: 1Ts effect on World.
opinion and on the conscience of mankind would meke it much more difficult for

governments to involve their peoples in a policy of aggression.

Arguments against esteblishing en internmationel criminal court

| 12. On the other hand, scme representatives expressed the view that the
establishmentiof an international‘criminal court was fundsmentelly undesirasble.
Iﬁ was contended that since criminal jurlsdiction was part of the Boverelgn
rights of States, the establishment of such a court would infringe upon the
sovereignty of States. Tt would result in en interference in the dcmestic
affairs of States and would violate Article 2, paragraph 7, of the Charter. It
was incompatible with the principle of territorial jurisdiction, recognized in '
'the Mescow Declaration of 30 Octcber 1943 and in the London Agreement of 8 August
l9k5 which estgblished tThe Nirnberg Tribunal and the Nﬁrnberg principles had
been affirmed by the General Assembly in its resolution 95 (I) of 11 December
19h6. The proposed court would be lisble to be used as a forum for propagenda,
and its establishment would prejudice internationel co-operation, increase
international tension, and would not contribute to the maintenence of
international peace. o | |

13. Still other representatives, without contestlng the desirebility of

estdblishlng an international criminel court, took the position that such a
sﬁep was impracticable under exlsting 01rcumetances. The regort of the
Cnnmittee on Internationsl Criminel Jurisdiction and the draft statute annexed
tﬁereto were said to confirm this view. It was contended that a court such as
thet envisaged in the said draft statute would not be able to function. The
draft statute imposed no cbligstions upon States, not only ln respect of the
; ettribution of jurisdiction to the court (article 26), but alsc in connexion
with bringing the accused and w1tnesaes before the court (artlcle 27} and the
eXecutlon of sentences passed by the court (artlcle 52). All such metters were
Left to be dealt w1th.by separate conventions. The draft statute indeed
categorically provided that States should be cbliged to assist the court in the
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performance of its functions only in conformity with any convention or other
instrument in which they accepted such cbligation (article 3L). Such & statute,

it was argued, would be useless.

k. Tt was further contended that there was no need for an internaticnal
criminal c¢ourt. War crimes could be dealt with reasonsbly well by national
tribunals, or by ad hoc international tribunals such as those of Nirnberg and
Tokyo. Crimes egainst peace and crimes agsinst humeanity normally'could net
be comitted by individuals except in their capacity as agents of the State and
it would be possible to bring such persons to trial only in the exceptional cege .
where the protectlon of their own govermment had been withdrawn, or where
conditions of war, defeat, or general disorder made it possible to carry out the
arregts of the individuals concerned and‘bring fhem Before the court. An
irternaticnal criminal court, it was argued, could not be esteblished on the
assumptlon that cases: with which it would have to deal would come before i1t only
as a result of some international catastrophe. In any case, the existence of
& permanent internstional criminal court was said to constitute no deterrent to
crimes against peace and against humanity, since those who committed them relied
on the protection of their governments and no government would. ever start a war
unless it expected to win. As regards lesser crimes of imternational concern,
some repreegentatives pointed out that these were belng dealt Wlth effectively
by natlonal courts in accordence with international conventions asnd that it was
ﬁnnecessary to have an international criminal court to try such crimes,

15. It was also pointed out that ad hoc tribunals would be more effective
than a permanéﬁt internationsl criminsl court. States might not be sble to
spare thelr best qualified judges for permanent membership of an international
court unless it had o constant fiow of work. The objection that ad hoe-
tribunals were unsatisfactofy because they were set up by the victors could not
be overcome by the esteblishment of & permanent internstional criminal court,
since only the victors in a war would normelly be in a position to bring the
accused before a court. The objection that the Judges of an ad hoc tribunal
were offen peréons of the nationality of the wictors could'béroverccme by

appointing Jjudges of neutral nationalities.
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16. Some representatives, furthermore, expressed the opinion that it would
be premature to take a final dec151on for the esteblishment of an international
drlmlnal court until gemersl agreement had been reacked on the law 1o, be applied
by the proposed court. The nobion of "erimes under international law", a term
employed in article 1 of the draft statute, was said to be novel and confused.
Article 2, providing that "ihe court shall apply interneticnal law, including
dnternational criminal law, and where appropriate, national law", was said to be
lackingAin precision; It would be a contradiction of cfiminal Justice to met
dp g court without clearly and explicitly defining the law it was to apprly. The
code bf offences agalnst the ﬁeace end security of mankind, prepared by the
Internatlonal Law Commrission, had not yet been adopted by the General Assenbly.
Aggression, in particular, hed not yet been defined and many believed that it
dever could be defined. '
| 17. The fact that no delegation hed as yet declared that its goverument
would agree, at the moment to recognize the Jurlsdlctlon of an internaticnal
crlminal court was also said to milltate ageinst the immediate estabilishment of
such a court. The existing international situation wes sald. to be such thet the
time was not yet ripe for sdch a step- In this connexion, if—was noted that the
Committee on International Criminal Jurisdliction héd, in paragr&ph 17 of its
feport, stated that the study on the question of international criminal
'jurisdiction hed to be "carried several steps forward before the problem of an
international criminal jurlsdictlon with all its implicetione of a political es

well as & juridical character, is ripe for decision"

Arguments for further study

18. A muwmber of rapresentatives, including virtually all those who were in
favour of the esteblishment of an international criminel court, expressed the view
that the Ccmmitfee on International Criminsl Jurisdiction bhad: left unsolved many
ﬁuéstions relating to the prdposed court. Further study was therefore necessary
ﬁefore a.finalldecision could be taken on the establishment of the court. It
Was with this purpose inrview that Cuba, EL Salvador, France; Iran, Israel, the
Netherlands end the United States of America had submitted their draft resolution
(AJC 6/L 260) referred to sbove. This draft resclution, as d4id the, revised fext
(8/C.6/1..260/Rev.1), called for the esteblistment of a special ommittee fo
ﬁndertake a Turther study of the matter.
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Arguments for postponement of consideration

19. Some other representatives, however, noted that only eleven
governments had submitted thelr observations on the report of the Committee on
Iﬁternﬁtional Criminal Jurisdiction. It was essential tc be apprised of the
position of govermments before the Genersal Assembly could declde whether a
speclal committee should be established or not. It was contended that, at any
rate5 the time had not come to establish an international criminal court.

Such was the reasoning underlying the Swedish draft resolution (A/C. 6/L 261)
which urged Member States,not yet having done so to submit their comments on
the draft statute, and which would, in effect, postpone indefinitely the
conglderation of the guestion of international criminal juriédiction. Some
other representatives, however, objected to an’lndefinite postponement of the
consideration of the questiomn. They were in fevour of a postponement of one
year, that is, until the eighth sessior”&f the General Assembly. This opinion
was accepted by Sweden, which later revised its draft resclution .
(A/C.6/1L.261/Rev.1).

Voting on proposels

20. At the conclusion of its discussions con ﬁhe item, the Sixth Committee,
on the metion of the representative of Sweden, decided, by 21 votes to 13, wiﬁh
19 &bstentions,-to vote . first upon the Swedish revised dreft resolution
(A/C.6/L.261/Rev.1).

The first paragraph of the preamble was adopted by 14 votes to 11, with

19 ebstentions.
The second paregraph was adopted by 15 votes to 8, with 20 abstentions.
The third parsgraph was adopted by 15 votes to 8, with 20 abstentions.
The fourth paragfaph'was adopted by 17 votes to 11, with 17 ebstentions.
Paragraph 1 of the operative pert was adopted by 2k votes to 6, with 13

abstentions.
Paragraph 2 was adopted by 21 votes to 18, with 5 sbstentions.
Parégraph 3 was adqpted by 19 votes to 7, with 17 abstentions.
Paragraph 4 was adopted by 19 votes to 7, with 14 abstentions.
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The Swedish revised draft resclution as & whole wag adopted by a roll

call vote of 23 to 16, with 7 gbstentions. - The voting was as.follows:

In favour:

Against:

Absteining:

Afghanistan, Argentina, Brazil, Burme, Byelorusslen Soviet
Socialist Republic, Czechoslovekia, Dominican Republic, Egypnt,
Tndia, Indonesia, Iraq, Lebanon, Peru, Poland, Ssudi Arebie,
Sweden, Syria, Ukrainian Soviet Socislist Republic, Union of
South Africa, Union of Soviet Socialist Republics, Venezuela,
Yemeﬂ, Yugoslavia. - '

Australis, Canade, China, Cuba, El Salvador, Frence, Greece,
Iran, Israel, Liberia; Mexico, the Netherlanas, Pakistan,
Turkey, United Kingdom of Great Britain and Northern Ireland,
United States of America. :

Belgium, Chile, Demmark, Heitl, Norway, Philippines, Thailand.

21. In view of the adoption of the Swedish revised draft: resolutlon, the
Cqmmi%tee did not vote upon the revised joint draft resolution suvbmitted by Cuba,
Bl Salvador, France, Iran, Israel, the Netherlsands and the United States of
America (A/C.6/1..260/Rev.1).

* *

22. The Sixth Committee therefore recommends to the General Assembly the

'adoption‘of the following resolution:

INTERNATTONAT, CRIMINAIL, JURISDICTION

The General Aesembly,

Bearing in mind that, by resolution 489 (V) of 12 December 1950, the

General Assembly esteblished a Committee consisting of representatives of
seventeen Meﬂber States charged with the task of preparlng one Qr more

prellminary draft conventions end proposals relating to the establishment

s

of an intermational ecriminal court,
Recalling that, by the seme resclution, the General Agsembly requested
the Secretary-General to communicete the report of the Committee to the

1 governments of Member States so that their cbservations could be submitted

not later than 1 June 1952, and to place the question on the agenda of the

seventh session of the Geheral Agserbly,
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Noting that the Committee, meeting in August 1951, has prepared a
report containing a draft statute for an internationel ecriminal court
and that the Secretary-General, by a letter of 13 November 1951, has
transmitted the Committeels report to the goverﬁments of Member States
requesting their cbservations thereon,

Considering, however, that the mmber of States which have given
their comments and suggestions is very small,

1. Expresses to the Committee on International Criminal Jurisdiction
its sppreciation for its valueble work on the draft statute;

2. Decides torpostpone the congideration of this matter for one
year in order to give sufficient time to Member States to present thelir
dbservations; .

3, Urges the Member Stetes which have not yet done so to meke their
comﬁents and suggestions on the draft statute, in particular if they are of
the opinion that further action should be taken by the General Assembly:
with & view to the esteblishing of an international criminal ccurt;

L. Requests the Secretary-General 1o publish the comments and
suggestions recelived from governments'for such use as the General Asgembly

" may find desireble at a later stage and to place this guestion on the
provisional agenda of the eighth sesgion of the Generel Assembly.





