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INTROIUCTION .
1. At ite fourth session, the Commission on the Status of Women adopted a
resolution or informetion on the legal stetus end treatment of womenl/ by which
1t reyuested the Secretary-G:anerel inter alia
“(a) to circulate to Govermnments vart II of the guestionneire, on
proPefty rights of women, and part III, on femily lsw, with the reguest
that they supply replies at the earliest possible time, but not later
than 31 December 1951 in tﬁe case of part ITI end 30 June 1952 in the case
of part Ii; -
"(b) to forward copies of the guestionnaire, together with simplified
aquestions tased on parts II end III, to specialired agencies end
non-governnentsl organizationa,_and'request their comments by 31 December 1950;
"(c) to prepare, for its next session, a survey of various legel systems,
,besed on documentstlon available on the subjects included in perts II and ITI
of the questiomneire, together with an analysis of replies thereto received
from Guvernments end comments received from speciélized’agenciss end
non-governmentsl orgenizations;’.
2. The Secrevery-Gensral has accordihgly circulated to Governwents part ITT
of the questionnairé, requesting their comments by 31 December 1951, end hes

forwarded to specialiZed egencies end non-governmental orgenizetions copies of
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partg/ end requested their comments by 31 Deceﬁber 1950,

3. As of 1 Februery 1951, the Secretery-General hes received @ reply to part III

of the questionnaire from the Govermment of Yugoslavia, and comments from the

following non-goverrmerntal orgenizations: the Internetional Alliance of Women

(for Australia, Ceylon, Denmark, France, Iren, Irelend, Israel, Italy, Norway

and Sweden); from the Internetionel Federation of Business end Professional

Woren (for Australia, Austria, Bslgium, Frence, Itely, Netheflands, New Zealend,
—Eerway;—sﬂﬁthern.Rhodesia, Sweden, Union of South Africa, United Kingdom and the

United States of America); and from the Stetus of Women Committee in Great

1/ Document /1712, peregravh 42 (e), (b) and (c).
2/ Document E/CN.6/W.1/hdd.5. ‘
/Britein.
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Britain.l/

L. The Secretary-General has the honour to present to the Commisslon on

the Status of Women & preliminary survey of the various legel systems based on
an snalysis of the replies received by him from the Government of Yugoslevia and
from the non-governwentael orgenizations referred to in paragraph 3, supplemented
by such documentation as could be readily compiled by the Secreteriet through

independent reseerch.

1/ The Status of Women Committee is a co-ordineting body consisting of the
following women's organizations:

Agsociation for Moral and Sociel Hygiens
Association of Teachers in Domsstic SubJects
British Commonwealth Lsague d

British Federation of Unilversity Women
Bqual Ministry for Men and Wbyen in the Church
Married Women's Association

National Union of Women Teachers

Netional Women Citizens' Associstion

Oren Door Council .

St. Joan's Social end Political Alliance

5ix Point Group

Society of Women Journalists

Suffragette Fellowship

Women for Westminster

Women's Freedom Ie&ague

Women's Publicity Plenning Association

/CHAFTER I
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CHAFTER I - MARRIAGE

Section 1 - Betrothsl
Betrothel is the mutual promise given by e men and & women to marry each

other at a later date.

The legel nature end effacts-of this promise vary widely from cne legeal
system to the other, end - within esch legal system - from cne country to enother,
due to the 1nf1uénce of customs end traditions in this rarticuler field.

1. 'In Anglo-ssxon legel systems, tetrothsl creates the obligation to marry;
the violation of this contractual obligation gives to the other perty the right
to compenegation for the loss, including socisl loss,
. 'nglend, if en engasement is broken, the eqgrieved party cen bring an
action sgainst the other for treech of promise of merrisge and way be ewarded
_substential dermages. These actions are, however, more commonly brought by
woren than by Een.l/ ' ‘

In Australia, the institution is recognized by common law. If obligetions
coming under tetrothel are disregerded, en action for bresch of contract erises
therefrom; this sction is usunally instituted by the woman.g/

“In the United States of America, the me jor recognition of betrothal hes

been by stete laws which permit suits for breach of promise, usuvelly instituted

by the female, if the engaggqent is broken. However, the major;ty of statﬁa

tend to abolish such suits.2’ 1

2 In the German legal system, the party who does not fulfil his promise to merry
is lieble for demages, but only to the extent of the expenses lncurred or

obligations undertaken by the other perty in contempletion of the merriege (§§ 1297-¢
of the Code); elso if there has been cohébitation end the bridegroom breeks the

engagerent thereafter, the bride cen recover desuages for morsl &nd naterisl loss,
if eny. A similar provision exiatéfin Article 93 of the Swiss Civil Code end
sections 45-46 of the Austrien Civil Code.

Scandinavian countries do not coneider the betrothal as enteiling s
contrectual obligation to merry, tut (except for Norwéy)z/ meke the cuilty perty

1/ Reply from the Stetus of Women Committee.
2/ Reply from the Internstional Federation of Business erd Frofessiorsl Women.

3/ Reply from Internationsl Allismce of VWomen.
/1ieble for
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lisble for the exremnses incurred by the .other party in view of the marriage.
However, in cese of cohabitation prior to marrisge the bride is entitled to
comrensation only if she becomes pregnant and if the bridegroom is over 1€
yeers of age. e )
o 48 In other legal systems such as the French, the promise to merry has no
binding effect under the lew. However, the prsctice‘of the French courts has
been to consider the perty brséking the -engagement liable for demeges, where such
action has cauesed & loss end is in the neture of a '"fault" (fsute). '

Following the lead of the Code Nspoléon, seversl Latin Americen codes deny
Sny legel effects to betrothel. Article 98 of the Chilean code end Article 110
of the Colombien code provide thet the betrothel is & privete affair governed
only by the honour and conscience of the individual. Similer provisgions.exist
in the code of Argentine end of Venezuele (article 64).
4. The non-recognition of betrothel es a legsl institution deperts from the
tredition of Roman lew end of Canon lew. This is why & number of legal systems
which are otherwlse génerelly similar in' struecture to the French system do not
follow it in this respect. In Poland, the Merrisge Act of 1836 still in forcel/
(provides (ert. 241-2L42) that, while the betrothal does not give the Courts the
power to oblige the perty to merry, it entitles the other party to damages, in
cese of breech of promise without velid reason. The Dutch Civil Code of 1838
(ert. 113, per. 2 and 3) end the Spenish Code of 1889 (ert. L) permit en action
for demages besed on s meteriel loss resulting from the breech of the promise to
merry, where such breech takes plece after the officisl publication. The Ttelian
Civil Code of 1942 (ert. 8Q end 81) provides that the breach of promise to
merry cerries the obligation to return the gifts received and, in some cases,
to pey the debte contrected in consideration of betrothal.g/

Similaer rules exist in the Portugese Code (art. 1067) end in the Mexicen
Code (art. 143). ;
5. 1In the greet mejority of countries, the legal effects of betrothal are the
seme for both parties, except for the speciel rights of the bride in case of
cohabitetion. As shown sbove, in fect the action for breach of contract is more

commonly brought by woren then by men in Australia and in Grest Britein; in

1/ '"Treité de droit comperé” by Arminjen, Nolde and Wolff, Peris 1950, vol. I,
p. 230 end vol. II, p. 618,
2/ Reply from International Allience of Women.

/the Republic



E/ON.6/165
Pape 6

the Republic of Irelend, 1t is considered that "it is always the woitan who suffers"

financial or social loss through breach of promise of marriage entitling her to
bring suit for demages ;i in Norway,'wt;ere the betrothal has no léga.l effect,
"the man may be punished for refusing - without valid reason - to marry his
fiancee, after having impregnated her" &/ .

5. The institution of betrothal does mot exist in the law of the Uniomn of Soviet

Socialist Republlics. In Yugoslavis-an E.ctiog mey be instituted only for the

restitution of gifts made In view of the forthcomlng marriage; in cese of fraud,
however, criminal proceedings may be instituted by the public prosecutor ‘at the

request of the viotim.g '

Section 2 - Capacity to marry !

7. Generally, the conditions of iegal cepacity to marry and the formalities of

rarriase are the same for the prospectlve bride and- groom.

6. The age of marriage, however, elther with or withéut the comsent of rarents,
varies widely from one cohntry to the other and is generally lower for girle '
than for boys.- In most countries, the consent of parents, guardian or court is
required under the age of legal majority; however,‘in several of these countries,
e marriage performed without such consent is not invalid, unless it is also under

the legal age for marriage.é/

-

9, In the United States of America, in four States, malés only are required to

file health certificates to obtain a llcense to marry.

1/ Reply from International Alliance of Women,
,gf Reply from the Government of Yugoslavia.

i/ Country Leral &ge'for rarriage Observations
Men. Women
Australia Lot 12% ¥Application ¢f English Common Law.

(New South Wales
and Victoria)

Belgium 18 15
Bermuda 16 15
—Potivia : 1k - .
—  Ceylon g 14
—£Chile BV 12
China 18 16 )
Colombia 14 12 =
Costa Rica 15 15
Cuba 14 12
Denrark 21% 18% %A royal grant is necessary for -
: . marriage of persons under thess:
- Continued un next page ages. . ﬁég”;viléé
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Footnote continued from preceding rtage .
Country Iepal ege for marriege Observetions
’ Men Woren
Ecuador 14 12
Eagypt 18 16
Finland 18 17
France 18 15
Germany 21 16
Guatenala 16 1k
Iran . 18 15
Ireland 1k 1hx *For Catholics
ltaly 16 ik
Japan 18 16
Mexico 16 14 .
New Zeeland 1h* 12% *Application of English Coémmon Ilaw.
Netherlands 18 16
Nicarague 15 1k
Norway 20 18
Panama 1L 20
Philippines 16 14
Poland 18 18
Portugal 18 16
South Africe 18 16
Southern Rhodesia - 14 12 .
Sweden 21% 18% *A royal grent is necessary for
) rarrisge of rersons urdsr thesc
eges. -
Switzerland 20 18
Thailsnd 17 15
Turksy 17 15
U.S.S.R. 18 18
United Kingdom 16 16
United States of
Americe* 21 or 18% 18 or *The age of me Jority veries from
15% one State to another, the figures
are those edonted in the majority
of States., Most States have by
stetute set higher minimum ages
for consent to marriage thsn the
Common Law standerds of 14 years
for meles and 12 years for
females but have reteined a sex
differential.
Yugoslavia 18 18

JCHAFTER I
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CHAITZR II - DISSOIUTION OF MARRIAGE AND SEPARATION

Section 1 - Nullity of marriage

10, Generelly, the rights end duties of men end women are equal in respect

of ths procedure of annulment and its legel effects.

11. 'z Trae ¢ifferert rules oxist fer ren ind wemen, In Jran, a woimn

mey seek en annulment only in the case of insenity or impotence of the husbend.

A wen, however, may seek anmulment of merriage "on whatever groundf he chooses" .=

12. In England and Northern Ireland, the husband mey obtein en ermulrent of

marriege on the ground that his wife wes st the time of the merriage pregnent by
g person other than himself.gX In South Africe, the impotence of the hustand and
the pregnancy as & result of ""revious stuprum” by the wife, of which the husband
ie unawsre at the time of marrisge, are additionsl grounds for annulment.g In
Sweden, in cese-of annulment the wife is sometimes not allowed to keep the family
neme of the husband. 2/

13. In French law (art. 185 of the Civil Code) end in the Netharlends,g/ the
nullity of the marriapge cannot bte sought on the ground that %he bride wes under
ape at the_time of the merriage, if she bescame pregnent within six months after
reaching such ape (Frence) or if she was pregnent on the dete of the ipstitution
of the proceedings (Netheriands).

14, In the United States of fLmerice, two exceptions exist to the principle of

equality of sexes in th: field of annulment of marriage: in New York State a

decree of nullity will be retused to the husband on the ground o1 his wile's

insenity until he makes satisfactory provision for her support; West Virginis

grants enrulrent to a husband on the ground of his wife's premaritel pregnency
by another, when the fact was unxnown to him et the time of marriage.g

Section 2 - Judicisl seraration

15. The grounds for judiciel seperation are similar for husbend end wife in most
countrize with certain modificetions later referred to. It should elso be noted
that judiciel seraration pleys & tarticularly importent pert in Cetholic countries
wnere the instituticn of divorce does not exist.

In Itely, merriage can be dissolved only by death. Judiciel separetion cen

Le grented on grounds srecified by the Code (art. 149, para. 1 end ert. 150 of the

———

}/ Peply from Intsrnationsl Alliance of Womemn.
g/' Reply from International Federstion of Business and Professional Women.
/Civil Code).
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Civil Code). Adultery is one, of these, but its application is not the same in
case of men snd women: art. 151, para. 2 of the Code states: 'The action in
separation béﬁed on adultery by the husband shall be received only if there are
circumstances making this fact a gross insult for the wife".

_The wife cen also sue for separation when the hustand, without good reason,
refuses to provide a residence or to maintain it in a manner sultable to his
condition. ‘

The effects of the separation are also more restrictive for women.éf
16. In Spain, where divorce does not exist, the grounds for separation are:
adultery of the wife in all cases and adultery by the husbend only where coupled
with public scandal, or violence on the person of the wife in order to induce
her to change her religion, or inducement of the wife to prostitution (ert. 105
of the Code of 1889).

The same tradition is followed in Latin Americen countries where there is no
divorce tut a Judicial separation called "divorcio". (Coloml:. - ert. 153 of the
Code of 1873; Chile - .art., 168 of the Civil Code; Argentina - Code of ;870; Brezil -
Code of 1916). Only in Mexico (Code 1928) end in Peru (Code 193€) is divorce
recognized. ‘

17. In France, judicial seperation restores to the wife her civil capacity

(ert. 311, as amended in 1938); the séme text provides that the decision grenting
seperation, or & later decision, can restrain the wife from ﬁaing her husbend's
name .

In the Netherlends, separetion cerries suspension of husbend's authority over
the administration of wife's property; she recovers full capacity'and can obtein
from the judge & general authorizetion to dispose of her movables.;

In the Philippines (art. 97 (i) of the Civil Code of 1949), "a petition for
legal separation may be filed for adultery on the part of tpe wife and for
concubinage on the rart of the husbend as defined in the Pensl Code". After
the filing of the petition, the husband shall continue to manage the conjugal
pertnership (ert. 104, para. 2).

18, Rights and duties of men and women esre not equal concerning the procedure
and the effects of separstion in Iren, in Isrsel, in Victoria (Ausﬁralia).

1/ Reply from Internationsl federetion of Business and Professional Women.

~/In Greet Britasin
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In Great-Britain end Northern Ireland,l/ seraration cen be granted on

application of wife on more groundg than are available to the hustend, such

aé husband's summary conviction of aggravated assasult upon wifb, husband's
desertion, persistent cruelty or wilful neglect to provide reintenence for her
or her infant children, or where husbend has compelled-tha wife to submit to
progtitution. Also, the husbend mey te ordered to pay to wife reriodic amounts
for her and her children's maintenance (of which she is given custody): no
¢imilar relief can be granted to husband ageinst wife.

In South Africa, the effects of seperation diffe. I. Uiuv, wravav wasu 2w

the 1nnocent party, she has a claim for maintensnce ageinst husband and in thet
wihe husband always retains guardianship of children, even if wife is grented

, 2

phyaicel custody.—

Section 3 - Divorce

19. The rights and duties of husbend and wife are generaslly equel concerning

the précgdure end effects of divorce in the following countries: Austrias, Ceylon,
Denrark, Frence, Germeny, Netherlends, Norway, Scotlend, Sweden, Switzerlend end
Yugoslevid, -
20. In Belgium, the original rule of the Code Napoléon (former ert. 230, pera. 2
of the Civil Code, repealed in France in 1684) obtaing, according to which divorce
on grounds of adultery is granted to husbend and wife on different conditions,

as follows: the husband can sue for divorce on the ground of his wife's adultery
(ert. 229 of the Civil Code);'tha wife can sue for divorce in case of adultery of
tﬁe husband only where he has kept his ccncubine in the maritel home (art. 230);2/
this rule is similar to thet of Spenish law for separation (see above, rera. 16).
2l. 1In Greet Britain and Northern Ireland, in addition to other grounds common to

husbend and wife, the wife may petition for divorce on the ground that her husband
has been guilty of rare, sodomy or hestiality.g/ ‘
22. In Victoris (Australialéf a men can divorce his wife inter alia on the ground
of adultery; the wife has to prove adultery coupled with other matrimoniasl
offences or a repeated aect of adultery. In Queensland (Austrelia) the'wifb can sue

l/ Reply from Internstionsl Allience of Women.

2/ Reply from Internstionsl Federation of Business and Professional Women.

3/ For jurisdiction of Courts in divorce cases, see document &/CN.6/127/Add.1,
pp. 30-32.

/for divorce also
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for divoree elso on the ground thet since celebration of marriage, the husbend has

1/

23. In South Africa, a divorced woman does not obtain any right of guerdianship

been guilty of repe, sodomy or testiality.

of children, even if she is granted custody. Even where the wife is the innocent
/party, she cannot claim eny alimony after the marriage has been dissolved. /

24, In Sweden, the husband hae to pay en allowance to & divorced wife and
children, except if she has her own income or is carable of esrning her own living,
It is even possible that the wife be compelled to pay him an allowance if he 1is
unable to work and in need.l/

25. In Iren, a man may divorce his wife "on whatever grounds he chooses', whersss

2/

a women may seek a divorce only in the case of insanity or impotence.=
. In Israel, the righte end dutles are not equal.— /

26. 1In the Netherlands, the wife can, subject to the consent of the Jjudge, leave

the husband's house during the time 6f the proceedings; if she leaves it without

the rermission of the, court, however, she may forfeit her right to an allowsnce

1/

During proceedings, the right of the husbend to administer the wife's prorerty

for meintenance, end might elso be declered "incapeble to continue the cese"

is not suspended, but the wife has the right to make use of certain provisions
in order to protect her rights.

27. In the United States of Americe, certain grounds for absolute divorcs are

available exclusively to husbsend or wife respectively,é/ as follows: to the

husband:
1. Wife's pregnancy at marrisge by another man and the fact unknown
to the husband - 14 States.
2. Wife's fornication before merriage unknown to husband - 2 States.

3. Wife's act of adultery, or unchsste conduct if adultery not proved =
1 State. K

4. Wife's residing outside state for ten yeasrs - 1 State.

B Wife's desertion for two yesrs, shown by her refusal to move into the
State with her husband - 1 State.

6. Wife's habitual intoxication - 1 State.

.
—

1/ Reply from Internstionel Federetion of Business and Professionsl Vomen.

2/ Reply from International Alliance of Women.

/to the wife:
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to the wife:
1. THpstand's wilful or negligent feilure to provide reasoneble support -
21 States. '
2. Husband's cruelty - 2 States.
3.” Husbend's habituel use of narcotic drugs - 1 State.
Section 4 - Remerriage

268. In many countries, the restrictions on remerriage esre not the seme for men
and women in the case of dissolution of merriage by desth, ennulment, divorce end
sometimes separation. .

In many legal éystems, Judiciel sereraticn does not dissclve the marital tie,
but merely pute an end to the obligations of the marital relationship, including
the obligetion to live together; in these countries there can obviously be no
remerriage efter seperation. ‘ .
é9. In Norway,l and in Swéden,g/ a formerly married woman is not allowed to
rexaryy until ten months have passed since the death of her husband;or divorce,
unless ghe can prove that she was not pfegnant at the time of dissolution of
merriage or that she had not been living with her husband during thé past ten
months.

30. In Frence, while the husband can remerry immediately after the dissolution

of his msrriage, the wife cannot do so until three hundred clear days have elapsed

since such dissolution (art. 228 of the Civil Code).

31. 1In Austris, the women way rénarry arter three months 1r she proves that she

is not pregnent; if she is, she must wait until after the birth of her child.gf'

32. In Belgium, the wife cannot remsrry uatil ten months have passed since

annulment or divorce.g/

334 In-Italy, rem&rriage is possible only after the death of one of the spouses

and in case of anmmulment; the women must then wait three hundred days before she

cen remerry (art. 89 of the Civil Code) - 2/ In the Nétherlands the woman must

also wait three hundred days.2 o
:552::;£t££;;ﬁnited States of. America the resirict;una on remﬁrriaga ere the sam

for men and-ﬁoﬁen, except that Iouisiana forblds remarriage of a divorced women

until ten months after the divorce becores ebsolute end Indiana requires & male
applicant for license to marry to show satisfactory support of any children of

P
N [=
formsr merriagss.

II¥Z:B§§IY from International Alliaence of Woren. ' : R
_2¢_.Rvpay from Internetional Federetion of Business and Profbssional Women. ..
/35. Restrictions
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35. Restrictions on remerriege ere the same for men and women in Austrelie,
Great Britain, Scotland, Southern Rhodesia, South Africa, Ceylon, Denrark, Iren
and Yugoslavia. E

In Ireland, there is no restriction on remarrisge of either party efter the
death of the othery

1/ Reply from International Alliance of Women.
JHAPTER III
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CHAPTER III, FAMILY RFJATIONS

CGeneral
1. A wide variety of conceptions of organization of the tawily exists in the

world of to-day: in some, the husband is the head of Lhe Family ("cﬁef de
famille"); the wife and the children are dependent upon him to an exlent which .
varies from one country to the other; in other, more modern systems, husbaud and,
wife are equal partners in the family leadership and have the same rights and
duties towards each othér and towards their children,

The relations of spouses between themselves, as well as the relations between
perente and children, cover a vast field of law and present a large number of
rroblems. For the purpose of the present study, however, such questions have
been selected as show the most important aspects of family relations as they

affect the wife and the mother.

Section 1. Personal relations of spouses
2. An example of the full application of the principle of predominance of the

husband in the family is given by the law of Iran where "all responsibilities
devolve on the husband and he has complete euthority. There 1s no question of

breaca . fidelity on the part of the husband as, In accordance with the
rel® ious law, each man may have four wives, However, 1f the wife does not

c.rrv out her conjueal obligations. the husband may refuse maintenance and

aupport".l/

3, In the Province of Quebec, 1n several countries of Western Burope and of

Latin America, the status of married women is still much the same as 1t was in
the Code Napoleon of 132Gk,

In the province of Quebec the rulé of that Code, according té which "the
husband owes protection to his wi;e, the wife - obedience to her husband” is |
still in force and the wife is bound to live with her husband and to follow him

vherever he chonoses to reside.
L, In the Netherlands, the wife is obliged to follow the husband wherever he

gees fit to live; an exception to this rule is possible for special reasons
(health, for example) but the residence of the man remai.s decisive. The husband

l/ Reply from International Alliance of Women,

/muat protect
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must protect his wife and supply her with éll ghe needs according to his means;
the wife owes obedience to the husband. The law recognizes that the wlfe has
8 "doumcstic mendate"” from the hnaﬁand (Act of 1907),

The rights and dutles of spouses couveruniug breach of conjugal obligabtions

are the sams.l
B In Portugel, the wife heeds her husband's authorization for practically all

her actions. . s )
In Spain, the husband is his wife's "representative" (article 60 of the

Civil Code), : :
In Chile, Colombia and Brazll, similar principles obtaln: for example, the

Brazilian Code of 1916‘places married women, as long a8 the marital tie subsists,
on the same footing, with reepegt to legal capacity, as minorse, prodigels and
"Indians living in forests" (Prticle 6); the husband 1s the "head of the conjugael
association", and, in this capacity - is the legal representative of the family
who fixes its domlcile, etc. '

6. Another group of countries the legal system of which 1s also based on the
Code Nepnleon has departed from 1ts rules in order to bring the status of married
women closer to the.social evolution which has taken place since its_enactment

in 1804,

In France, Article 212 of the Civil Code, as amended, provides that "the
spouses owe to each other fidelity, help and assistance” - However, it is
considered that while thelr duties are equal, the wife does not always enjoy the
same rights as the husband.L/g/ For example, article 337 of the Penal Code
provides that "the woman found to be guilty of adultery will be punished by
imprisomment of three months to two years", while "the husband who has kept &
concubine in the marital home ,,, will be punished by & fine of 6,000 to 12,000
francs" (article 3393). VLT

The French law of 22 September 1942 can be taken as an example of the raférms

which tend to glve married women new rights. According to article 216 of the

Reply from International Alliance of Women,
Reply from International Federation of Business and Professional Vomen,

Replies from Intermational Federation of Business and Profesaional Women and
from International Alliance of Women.

See also document E/CN.6/133, page 1k.

g

o
LH-.

o, -

&

/Civil Code



E/CN.6/167
Iage 10

Civil Code as ameuded in 1942, "markied womweon eujoy full lega]: nsApacity; the
exorcise of this capaclty is limited only by coutracts of marriagé and by law".
The husband remains the "head of the family", but this legal concept in iteelf is
radically changed: &according to the.new article 213 of the Civil Code, "the-wife
participates with tﬁe husband in the moral and material direction of the family,
in the provision for 1ts maintenance, in the sducation of the children and their
establishment in life. The wife replaces the husband as head of the family,--if
by reason of incapacity, disappearance, absence or any other cause, he'is not in
a position to express his will", While the choice of the reaidence:atill belonge
'to the husband, his right in this respect is no longer absolute:r "where the
residence chosen by the husband represents physical or moral hazards for the
family, the wife may, exceptionally, be authorized by the Court to ﬁaintgiu a
different residence for herself “and for her children", (article 215, as amended).
The wife hLas always the right to act for her husband for dbmeetic needs and to
use for this purpose the funds which he leaves in her handa (article 220,

Fl

paragraph 1, as amended).

7. In Belgium, since the law of 1332 which has amended the Code Napoleon,
"the incapacity of married women survives in principle, but, in fact, this
principle became theoretic.l and, as a whole, the exceptions became more
important than' the rule".;/ The wife is however obliged to reside with her

WHCeMENE Aaraery WS adieiadian prg el and he Whebond e ahldeday to vogeive heox,

Both spouses contribute to the expenses of the household to the extent of thelr
respective means.

8. In Italy, both spousecs are subject to réciprocal duties of "cohabitation,
fidelity and assistan~:" {erticle lhk of the Civil Cods), but the wife's duty

of fidelity subsists even in case of separation! —a husband who kills or injures

his separated_;ii? for breach of fidelity is liable only to & minimum punishment
3 :

of d.etent'lon.2
The husband is the head of the family; the wife must follow him to whatever

residence or domicile he chooses, HHowever,mthe-néw:Gode-of 1942 gives legal

capacity to married women.

~
-

1/ Henri de Page - Traité élémentaire de droit civil belge, I, 1933, page 656.
_/ Reply frcem Intsrnetioral Federation of Business and Professional Women.
3/ Reply from the International Alliance of Women.

/9. 1In the
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9. In the Philippines Code (awrllcle 1037), "husband and wife are obliged to live
together, observe mutual respect and fidelity and render mutusl help and supperl".
The husband fixes the residence of the family but the courts may exempt the wife
from living with the husband if he should live abroad unless in the service of
the Government (article 110). The husband is responsible for the support of the
wife and the rest of the family (article 111). The wife manages the affalrs of
the household (article 115).

When one of the spouses neglects his or her duties to the conjugal union
or brings danger, dishonour or material injury upon the other, the injured party
may apply to the court for relief, The court ray ccureel the offender to comply
with his or her duties and take such meesures as may be proper (article 116).

10, The German Code (Birgerliches Gesetz Buch) is not based on the same
principles as the Code Napoleon and other Codes derived from 1t. It proclalms
the mitual duties of spouses with respect to marital life and the right of the
husband to make decisions in family problems. The leglslature has limited the
application of these two ivles by stating that they cease to be applicable in
case of abuse of right (g 1353-1354): in such case, the power of the huwsband
ceases and the wife recovers full capaclty. The wife has, subJect to the right
of decision of the husband, the duty and the right to administer the common
hrue (§ 1356); the law (§ 1357) glves her also the "power cf koye"
(Schlusselgewalt); however, while acting in this capacity, the wife acts in the
name of the husband and not in the name of both spouses., A simllar rule exists
in the Greek Code (article 1383).

The Swiss Code (article 207, al, 2) departs from the BGB in this respect
and holds the wife personally llable for household expenditures in case of
insolvency of the husband.

11, In Israel, while infidelity and breach of conjugal relations do not have the
same effects on husband and wife, and although the husband has to support and
raintain his wife, neither of the spouses must follow the other when he/she
changes his/her residence and domiclle; actuelly, change of residence and domicile
may be a legal cause of dlvorce for both.t

12. In Great Britain and Northern Ireland, the rights and duties of the spouses
towards each other are equal, except with respect to domicile: & married women's
domicile is that of her husband and she cannot acquire one of her own even in case

1/ Reply from the International Alliance of Vomen,
= /of desertion
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of desertion by the husband (except for purpose of taking action in suit for
divorce or separation). The husband chooses the matrimonial home, and a wife's
unreasonable refusal to live with him there may make her guilty of deaartion.l

But in choosing the matrimonial home, the husband must act reasonably, with
"give and take" and have proper regard for wife, A husband is not entitled, if
his wife refuses to live with him, even without any reasonable cause, to restrain
her by force or to keep her in confinement; nor will the Court grent a writ of
habeas corpus to & husband .tc restore his wife to his pustody.g?r

While the husband must maintain hls wife, the latter has the duty to support
the husband only if she has independent means and if he is in need.
13. Tn the United States of America, the husband's legal domicile generally
determines that of the wife, except that she may have her separate domicile for
divorce proceedings, if the husband is the offender. Several states grant the

wife separate public domicile for voting, registering for bublic office or
qualifying for jury service. However, the wife's domicilq is always that of the
husband énd her obligation to live with him c¢en be enforced by an action "in
restitution of conjugel rights“.a/ But in choosing the home, the husband must
act with proper regard for the wife'!s welfare,

The husband is generally liable for family support as head 6f the family -
Some states require the wife to suppert her husband out of her separate property
when he has none and becanas nf infirmityr ie uﬁnble to enrnort himeolf,

Rights and duties of spouses concerning breach of conjugal obligations are
illustrated in the list of grounds of divorce, above.2
1k, In Ireland, the rights and duties of spouses are equal with respect to
fidelity; the wife can claim maintenance from the husband if she lives as his
wife in his domicile, The choice of domicile is his because he is expected to
be the bread-winner; if the wife supports herself, she can live where she likes.

Scotland and Canada (except Quebec) have generally adopted rules similar to
English Law concerning the personal relations of spouses, S

&/

" Reply from the Status of Women Committee (see also document E/CN.6/127/Add.1,
pege 28).
Reply from Intermational Federation of Business and Professional Vomen.

For detailed information concerning domiclle of married women, see documents
E/CN.6/127, E/CN,6/127/Add.1, and E/CN.6/133,

Reply from International Allience of Women,

E wle

/15. To Australia.



E/CN.6/165
Page 19

15. In Australia, the domicile of & merried woman is the same and ch®nges with
that of her husband even if she actually is separated from him, except in certain
casea.l/ G;nerally the husband must support his wife, but both spouses are on
the same footing in respect of fidellty and breach of conjugal obligations,

16. In the Union of South Africa, the wife follows the domicile of her husband,
save for certain statutory provisions relating to the institution of suits in

metrimonial causee, She hae the right to be maintained by her husband; excopt
if he 1s incapacitated and unable to do so. In case of infidelity and breach
of coﬁjugal obligations, rigﬁts and dutles of épousea are the same.2

In Austrla, the rights and duties of the spousee are also the same, except
for domicile and resldence.

In Denmark, Norway and Sweden, the rights of the mean over the person and
property of the other spouse and of the children are no greater than those of
his wife, except that in Norway the wife is ordinarily obliged to take the
residence of the husband.g’

In Sweden, both gpouses have an equal duty to contrlbute to the "support of
the femily; the law states that such contribution can aleo be made through doing
the household work.i/ The married womean does not nécessarily follow the legal
domicile of her husbend: if he establishes a domicile without his wife's consent,
she 1s not obliged to follow him there. While by tradition the wife uses her
husband's last name, she is entitled to add her owm to it, '

In Iceland, where last names do not always exist, married women retain their
maiden mames. _

17. Among Iatin American countries, Argentina and Mexico have aléo“emancipated"
married women, The Mexican Code of 1928 goes further in this respect than the
Argentine law of 1926: 1in its article 2 it states as follows: "Legal capaclty
of women 1s equal to that of men; therefore a woman ls not subjJect, on the ground
of her sex, to any restriction in the acquisition and enjoyment of her civil

rights",

1/ See also document E/CN.6/127/Add.l, pege 27.
g/ Reply from International Federation of Business and Professional Vomen,
3/ Reply from Intermetional Alliance of Women.

4/ "Treité de Droit .Comparé" by Arminjcn, Nolde and Wolff, Paris 1950, vol, II,
page 45 and uote (3). :

/38. In Czechoslovakia
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18. In Czechoslovekia (law of 1343), in Poland (law of 1945) ard in Romenia
(1aw of 1232) any incapacity attached to married women has been abolished;

gpouses owe to each other mutual fidelity, help and assistance; the latcr text
states lhat "marriage does not restrain the capacity of the woman to exercise

her civil rights" (art. 194 of the Civil Code, as amended in 1332).

19, In the Union of Soviet Socialist Republics both épouaea ﬁava equal status 1in

thelr personal relations, including choice of residence.

20, In Yugoslavia, the Act of 1946 has established full equality of husband and
wife; there 1s mo subordination of one to the other. The wife has the right

to choose which family name she wants to use after marriage - her own or that

of hex husband, The obligation of protection exists, but not the obligation of
nobedieuce. OSpouses have separate, individual residences or domiciles; if a
common place.of residence is chosen by agreement, 1t 1s still considered as
individual. The obligation to support is reciproceal.,

Fidellity 1is owed.by the husband to the wife and by the wife to the husband.
There is no action 1n damages for the loss of a spouse's affection.g/ :

Section 2, fRe;atlons between varents and children

A, Lezitimate children )
2l. In Iran, the father has full authority over the chlldren and is responsible
for thelir support. As long as the father is alive, he bears full responsibility

Tor Uho duppur b ol Uio olilldion aud Las Luo puwel W wauapo Lue Gulldrcu’s
property; but he may not use it for his own benefit. After the fathert!s death
these rights and dutles devolve upon the mother, ’

As to custody, If the parents are separated or dlvorced, the mother mey keep
a son until the age of 2, and a déughter until the age of 7, at the father's
expense, After the children reach these ages, the father may lawfully take them

into his custody; he may also remove the children from her care prior to these

g Los 3/

1/ Lunz.- "Privete interpaticnal law," Noscow, 1349, page 299.

g/ Reply of Government of Yugoslavia.
j/ Reply from Irnternmational Alliance of Women.

/22. In ILtaly,
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22, In Italy, the mother has no authority over the children; shé has no right

to interfere in cases where corrective measures are taken against them and her
consent is -not required for their marriage. Custody and guardianship are always
entrusted to the father. Even after a judicial separation, they are rarely given
to the mother "because the conjugal obligations of the wife are much heavier than
those of the husband and the wife almost always appears to be the guilty party

in & suit for separation."*/ The righte over the property of the children are
reserved to the father; the mother has only the moral right to be respected by
her children.l/ ' )

The new Civil Code of Italy, however, gives to the Court the right to
deprive the father of his parental authority whenver he violﬁtaa his duty to the
prejudice of the child (article 330) and to take all appropriate steps to protect
the interest of the child (article 333). 3 special cpurt supervises the
observance of rules set for the exercise bf‘parental authority and manaéement
of children's property (article 337).

23. In Belgium, during marriage the father alone exercises paternal authority.
The child cannot leave his father's house without the permission of the father.

During marriage ihe father owes protection and assistance to the children;
on his death this obligation devolves in the moiher.

The father and on his death, the mother, administers property of children
under 18. The parents have the usage of such property, end it is their duty to
support and educate ‘their children accordlng to thseir msanﬂ.g/

In cases of divorce or seraration, the innocent parent usually has custody:
the other one usuaily retains the right to participate in decisions concerning
the child's educaticn.2
23a. Under French law (article 373 of the Civil Code, as amended in 19&2), the
paternal authority ("pulssance paternelle") belongs to both parents but is
exercised only by the father as long aé the marriage lasts. The mother takes
over when the father has been deprived ("déchu") of his paterpel authority or
when he loses his gquality of head of the famlly. In case of divorce, Judicial
separation or nullity of marriage, the court gives custody of the children to

1/ Reply from International Alliance of Women.
g/ Reply from the International Federition of Business and Professional Vomen,

/one of the
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one of the rarents and decides the disputes wnich may arise between them
concerning the exercise of parental authority. This authority belongs to the
ﬁotheq as well ag to the father with respect to consent to the marriage of a
child (article 48, as amended in 1927) and to consent to the adoption of a child
by a third party (article 3"?+'T). Paternal authority includes the duty of and the
right to custody, supervision and direction (the right of correction was limited
since 1935).

The father, and upon his deeth the mother, has the " jouissance légale"
{legal usage) of the property of the child under 18 years (article 38#)L/.
The right does not belong to a parent against!ﬁhom a decree of divorce has been
granted (article 386). The maragement of the child's pfoperty is governed by
strict rules (article 383).

Both parents have the legal duty to give the child an elementary education;
the violation of this duty is punished by penal sanctioms (act of 23 March 1889);
both parents have the duty to feed, support and bring up their children
(article 203 of the Civil Code).

Various statutes provide for loss of parental authority in cases such as

£

criminal convictions of the parent, habitual drunkenness, public and scandalous
misconduct or cruelty and neglect of children,

24, In several legal systems of the same group, parental autherity beléngs

Jointly to the father and the mother. In some (Fortural - Code 1867 =~ article 337) .
Lo case 0l Alsagreemeut, bne father nas the declsive volice; in others, the court

is the arbiter (Mexico - article 167 of the Code).

The Codes of Chile (article 243) and Argentina (article 287-30) give the
father a right of usufruct on all the property of the child under age, except
his earmings, gifts and inheritance, i

In Mexico (article h28-29~30), the property of the child under age is
divided in two: the ownership, mahagement and usufruct of his earnings belong
to the child as well“ds that of half of his other property; the administration
and usufruct of the other half belong to the parents excépt where an express
testamentary provision decides otherwise.

25, The German law applies in substance principles similar to those of the French

=

Code: both the father and the mother have parental authority -("elterliche Gewalt"),

-

1/ Reply from the International Federation of Business and Professional Women.
/but actually it
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tut actually it is exercised by the father (§ 1626 of the Code). The mother

dces not have the "Jouissance" (ucage) nor the administration of the child's
property, she is not his legal representative, In the care she glves to the
child, the mother must comply with the decisions of the father, even in matters
which should normally come under her Jurisdiction, Parental authority is given
to the mother only it the f'ather has been deprived of it or is not in & position
to exercise it (§8 168k-1685).
The right of "jouissance" (usage) subsists in Switzerland, but has been
abolished in Austria, England, Sweden and the Union of Soviet Socialist Republics.
In Austria, the fether alone has, authority over the children and rights over
their property.
26, In Israel, both pafents kave authority over their children, Although under
the law, the father and mother do not have the same rights and duties with respect
to rustody, guardianship, maintenaﬁce and support, in practice they exercise
them equally: here, custom has overruled the law, As to the rights over the
property of the children, they are equal, except with regard to inheritance where
a discrimination against the mother exists.
27. In the Netherlands, husband.and.wife exercise Jjoint parental authorlty.
In case of a difference of opinion, the father's declsion prevaills unless it
"is obviously contrary to the moral and mental interests cr the health of the
child under age" or "if his decislon is dangerous for the child"; in such
cases the Children's Court Magistrate can set aslde the decislon of the father
at mother's request,.
. Both parents have the same rights to cusﬂbdy and guardianship; both have
same duties of Bubport and maintenance. After the death of one of them, the other
becomes the guardian, After dissolution ot marriage, the "most capable person"
of the two is appointed guardian (see below, sectioﬂ 3, Guardianship). The father
manages property of minor children, is responsible for it and hes 1ts usufruct;
where the mother exercises parental authority, she takes over these rights and
duties.g/
28. In most countries of the British Commonwealth, the authority over children

nd the rights and duties of both parents with respect to custody and guardianship

ftend to be equal.

JL/ Reply from the International Alliance of Women.

© 2/ Replies from the International Alliance of VWomen and International Federation of
Busineses and Professional Women.
| /In Australia,
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In fustralia, there are minor differences in various States, but generally
the rights and duties are similar, except for the duty of maintenance by the
father.l -

In ggglgg,.if husband and wife separate, the father is considered as natural
suardian of children .(except infants) and is therefore entitled to their custody.
23. In Ingland end Northeru Ireland, the Guardianship of Infants Act, 1325, gave
the parents equal rights over the children. In case of dispute, the Court decides

solely on the basis of the best interest of the child,

However, the father retains a paramount, though not absolute, right to
decide, notwithstanding any pre-nuptial agreement, in what religlon the child
ghall be brought up and what education he shall :r*ercei'\ra.])g Income of an infant's
property may be used for his benefit, but money expended has to be accounted for
when he comes of age. The father is entitled to the enjJoyment of the services
of his infant ¢hildren if they reside with him, and also to their earnings so
long as they live with and are maintained by him, Both jaren;s have equal rights
of inheritance from their children,i/ ¢
30, In Scotland, the father has primary authority over the children, but after
hig death ﬁhe right may vest in the mother. In deteymining which parent is to
have right of custody and guardianship, the welfare of the child is the paramount
consideration., The duty of maintenance and support rests with the father, uﬁleas
he is upnable to provide it, in which case the duty may devolve upon the mother.&/
31. In South Africay the father hae sole authority over the children. He has

the puardlanship and can appoint guardians by his will; in which case the mother
gets only the custody. The mother can obtéin custody only by an Order of the
Court in an action for separation or divorce. This custody has now been
;mlnterpreted to 1nclude the right to détarmine their education and.religious
Ihe father is responsible for mﬂlnben&nce-of the femily accord;ng;%ﬂ:t:
n in life" only lf he is unable to provlde support is there & claim

; :not appointad qpothﬁr'guar&isn.: e bels
Eﬁiﬁﬁiﬁﬁu!hlp) */
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32, In the Republic of Ireland, legally the father alone has the custody of the

children and a legal right over their property until they reach the age of 21, If
the father dies, the mother succeeds to his rights and &uties.éf‘

33. In the United States of America, 26 states recognize, generally, the father
and mother as joint natural guardians of their legitimate unmarried mipor mhild
and 2s such entitled jointly to his custody, services and earnings. The 3
community-property states appear to consider the child's earnings as community
.property, owned jointly by the parents but controlled by the father. In thsee
(except Louisiana and Texas), a mother separated from her husband retains as her
separate property the éarnings of her minor children in her custody. The 15
remaining states give the fathey the first right teo a child's custedy, services
and earnings; the mother suceeds to the father's rights after his rle&th.2

34. In the Philippines (article 311, paragraph 1 of the Civil Code), "the father
and mother Jjointly éxercise parental authority over their legitimate children who

are not emancipated., In case of disegreement, the father's decision shall prevall,
unless there is a judicial order to the contrary",

The father and the mother have, with respect to their unemancipated children:
(1) the duty to support them, to have them in their company, educate and instruct
them in keeping with their means and to represent them in all actions which may
redound to their benefit; (2) the power to correct them and to punish them
moderately (article 316). '

The father, or in his absence the mother, is the legal administrator of the
property of the child under parental authority (article 320). The property which
the child has acquired or may acquire by his own work or industry belongs to the
child in ownership, and in usufruct to the father or mother under whose parental
authority he is and in whose company he lives (article 321). The Courts may
appoint a guardian of the child's property or a guardian ad litem when the best
interest of the child so requires (article 317). "The mother who contracts a
subsequent marriage loses the parental authority over her children, unless the
deceased husband, father of the latter, has expressly provided in his will that
his widow might marry again, and has ordered that in such case she should keep and

1/ Reply from the International Alliance of Women,
g/ International Federation of Business and Professional WQmen.

/exercise parental



exercise parental authorlty over their childreu, The vourt may &lso appoint a
guardlan of the child's property in case the father should contract & subsequent
rarriage” (article 328). If the widowed mother who has contracted & subsequent
rmarriage should again_become & wildow, she shall thersupon recover her parental
authority over all her unemancipﬁted children (article 333).
25. In Scandinavian countries, the law makes a clear‘diatinction between parental
asthority and guardiansb.ip.l The parental authority concerns only the'perscﬁ“of
tra child, not his property; it belongs egqually and jointly to both pgreﬁta who
w=t therefore agree on questions of education and the like matters. -If they fail
» agree, the opirion of the father does not prevail, but the decision is made by
t: avthority entrusted with the protection of children, on the sole ground of the
terest of the child, .

In Denmark, the father has the right to decide about the child's property.g/

In Norway, the property of children - inherited or not - is under public
custody,i but the father is as a rule guardian with regard to economic aff&irsg/
{ece below, section 3, Guardianship).

36. In Yugoslavia, the parental right belongs to the father and the mother jointly
and is exercised by them by agreement, Their rights and duties include the care

nf the children, thelr maintenance, education and profeasional training; the parente
do not have the right to punish,

In case of dispute between parents, the "guardianship authority" makes the
decigion, LI one of the parents ies prevented from exercising his or her parental
cower, the other parent uses it alone. The legal grounda on vhich a parent may
forfeit his or her paremtal pover are the r:isuse of such power and & gross negléct
of parental duties; they have no effect on rights and duties of the other parent.

While decidivg to whom the child should be entrusted for custody in case of
divorce, the interest of the child is the deciding factor, because the parental

right ie givan by the law to parents in the interest of the chlld. Bemarriaga dﬁea
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Both parents Jointly bave tlic duiy of support and raintenauce, They have
equal rights of inheritanue.l

The Czechoslovakia, percutal authority is exercised by both parents (§ 55-1
of the law of 7 December 1343). They are both equally responsible for the
meintenance and education of their children "in accordance with their aptitudes

and inclinations for the berefit of the cormunity.”

B. Children born out of wedlock =
37. Generally, the legal relationship between a child born out of wedlock and his
parents follows an entirely different pattern from that of a legitimate child.,
Most legal systems recognize more readily the relationship of the child to his

mother and, apparently in the interest of the legitimate child, are reluctant

to do the same in the father's case., It follows therefore that the mcther of a
child born out of wedlock has more rights over him and assumes more duties as his
natural guardian and oustodian, In some countries even if the father wishes to
acknowledge his relationship with the child, the motherfs consent is necessary and
she retains her rights over the child, :

38, In Belgium, legal procedure for the proof of legal relationship differ in
case of the mother and of the father, '

If the mother is the first one to acknowledge the child, he bears her name
and she has the parental authority. If the father subsequently acknowledges the
child, he takes the father's name and the latter will exercise the authority.

Children born out of wedlock are entitled to share in the estates of their
parents only Iif théy have been legally acknowledged. The parents of a chlld borm
out of wedlock share in his estate only if they had acknowledged him, on equal
terms. '

No child born of adulterous or incestuous intercourse can be acknowledged.'
Such a child 1s not entitled to share in his parents' sstates but has a right
to mainten&nce.2
33. Under French law, a child born out of wedlock can bring an action to establish
his father's paternity in such cases as abduction or rape of the mother, unqualified
avowal of paternity in letters or other private writings of father, open concubinage

L/ Reply from the Government of Yugoslavia,
2/ Reply from International Federatiuvn of Business and Professional Women.

/with mother
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with mother during perlod:-of conception, or where the alleged father has provided
for his maintenance and education (article 340 of the Civil Code). In order to
establish his legal relatlonshlip with the alleged mother, the child has only to
prove his identity with the infant born to the designated woran (article 341).

If both parents have acknowledged the chlild born out of wedlock, they have
the same rights and duties with régard to his guardianship, maintenénce, parental
suthority and reclprocal inheritance rights.l
Lo, In Italy, action in respect of legal proof of matérnity is permitted,
provided the identity of the child is established beyond doubt. Judicial
declaration of paternity is limited to a few specific cases; except these, no
aegal relationship can be eétablished between the child born.out of wedlock and

his father, except if he acknowledges his parenthood (article 250 of the Code of
lr

12y~ The parent who has acknowledged the child has parental authority over
Wit ot of paintenance and educatlon (article 261), ~Children born in
adulter. oo incest cannot be legally acknowledged (article 251 and 252).

J1. In the lNetherlands, legal relations ¢xist between a mother and her cﬁild
born out of wedlock, but not between the child and his father unless and until
“he ruthc* has acknowledsed the child; this can be done only with the mother's
"Oﬁ“ont.~1 The child can start legal proceedings to establish motherhood, but
not an alleged fatherhood, except in case of a crime committed on the mother of

:1ld born cut of wedlock between the 30lst and 173th day.preceding his birth.
There can be no legal relations between a child born of adultery or incest and
his mother or father, but the mother must provide for his support.

The child bears the mother's name vntil he 1s acknowledged by the father;

thereafier he bears the father's name,

The father is oblliged to provide for the maintenance aﬁd education of the
—ohild even if he does not acknowledge him, durlng minorlty and thereafter in céﬁe_-
=@£;ﬁ§n$&l or physical incapacity of the child. ' j
————PoTh por "*ﬁﬂwhe hﬂvﬂ aoknewlﬂéged a ch}.ld bor& eut ef weﬂlock ha;vs equﬂ}.‘l-.

Fote 1s'no parental &uthority over a childﬁborn out of wedlock - Reciprocﬁf==
r;ghts of inheritance exlsts in the case of both father and mother.l
[ e s};'_:,s:_ . : '. s . . ¥ - ;
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2. T b Brovimee of (e ‘:,E_Lfi?iélﬂr ~very cnlld born out of wedlock can unle
the courts tb ostabliich bolo Pnu rrel or notornel offiliation, ond cubmit cvery
rveiloble cvidonee (oreicl. 241 of ‘tho Civil Codc).
%3, Tn Gerniny, the mom vho co-hebliud with the mother of the chi14 Awriy, il
Liceld poriod of eoncupbion 1o linbl. Tor hio -:.s_:'.jui)u.uu,huu— np tw-bhe o of 16_, in
recordoucs with the mothoeric soclud vlouding, unloos e »roves that she hod
o letions with snothor mon dwring the cume period. No dighinetion iv mrdl % tweom

o ¢child born in sdultery or incest ond eny othir "nmaturcl" child.

A4 ¢hild born out of wucdlock hes no intustate right in hic father's cstate,
¢ven 1 he hed beon acknowlodsed by him,
Lk, 1In Iran, if the father accepte as his ovn the child Torm out of wedloclh, hi ic
glven the same ripghts as o logitimate child. TIf the fathor docs not wecopt the
fathcrhood, the child 1s lcgally concidercd as the mother'c and his otutus ic
identical with that of ‘her legitimatc child.l

_n Iorcecl, the riahts an¢ dutics of parcnts arc cqual if the father
ac;mmrlc.agw the child.
45. In Chilc, the law of 1935 has purmittcd tho proof of fathcrhood ond mothortood
without limitotion.

The Venuzuclion Code of 1942 purmits the proof of fathorhood unlcss the
mothoert s conduct was objectionable or if the fathor would have becen provented by

law from marrying hcr.

In Arpentina (Code of 1869) the proof of parcnthood is pormitted, cxeupt for
childrcn born in adultcry or incest,

In Brozil, children born out of wedlock can be logitimated only by subscquont
morricec of their parcnts (Code of i9l6). If they orc simply acknowlodged by both,
the custody belonge to the parcnts jointly and to the mothor, if she is the only
onc to aclmowlcége the child,

In lMexico, all children born cut of wedlock can bu acknowlcdged and
logitimated (orticles 354-55). Proof of fatherhood is permitted without limitations
in all cases. ' _

46, 1In the Philippines, "a naturel child may be recognized by the father and
mother jointly, or by only cne of them" (article 276 of the Code). A recognized
natural child has the right to bear the surname of the parent who recognized him,
to receive the part of his estate determined by the Code and to receive support

1/ Reply from International Alliance of Women /(article 282).
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(article 282). Articles 5% and 280 )lsl the cagrs in whiclh khe fathowr ard Ll

mother, resgectively, &re obliged 1u recugnize the chilid.

LT. In Englend end Northern Treland, a child horn cut of wedlonk has ne lagsl

glative other than the mother. The c¢hild besara Ler nome.

4

The mother of such a child, as Jong as she is urmarried or a widow, is bowd
te msintain the child until he attains the age of 16 years. Her obligation in

this respect involves a right to his custody. Ske has slso the right to delsimin

i

the religion oy her child, and her consent is quulred to his marrizre while an
infent, Liabilities of the wother &sre ended by her death end her parsonal
represcntatives are not bound to provide for the child. it her desth, the Tathex

becomes guardian of the child either alone or Jointly with a susrdian appointed b
the mother; but the consent required to the marrviage of an illegitimete Infant
vhose mother is dead is that of the guafdi&nl&ppojnted by the mother.

The mother csn start legal proceedings apainst the putative father tc prove
puternity end secure on order for meintencnce costo, . _

Tle father of an_illegitimate child is not recognized bf the leu of Bnglend
for c¢ivil purposes, Therefore lie ls under no obligation ‘o provide ifor the child

i7. the absence of an affilistion order. But he mey meke a binding contract with

A

the mother to contribute towards his mainteﬁenge. Yhe fother may a2lso be compelled
to contribute te the support Of the ¢hild by lesel procecdings iastituted by the
mother oo by the loczl authority.. Unless he hos obtained an sdoption order or has
rarried the mothexr; the fatler has nc rith to the custedy of the child during the
lifetims of the mother, even though he is in & betier position to maintain him;

ner cen he eppoint a guerdian for him by will. 3Bubl alter the mother's death he

uetody, either zlons or jointly with eny puardian appointed

o3

hes a right to bis

el

by the mother; and vhenever he is in lawful custody of the child, the Court will

mrotect his right.

::::llif'a child born out of wedlock dies intestate leevin§ no 3saue, the mother, +—

y Jia éﬂtltlvd} subgect ;o 1nterestb o; & :urviV1no apouse, to the th&ézﬁff
Z?ﬁ%%F&&fy-eﬂtate ebsolutely. In deiault ot ie‘i“:wate lssue, if the mother dees————

s e e

—not survive, his residuery estatc, subject to rights o @ surviving spouse, belongﬁ”

to the Croun, The child is entitled to his wmothor's estete if she has no

: . . - 1/
lesitimate children; he has no such rizhbt with regerd to his father's estate .~
-48. In Scotland, no legal relationship gxiste between a child born out of wedlock...

—=ndhis f&ther: the only rccognized relationship is with the mother. She gives——

-— B

from.StatuB of‘h cmen Gommittee.
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frel Lo Ko the ohild, Las ig cushody srd bLas aubhority oveld Lim, While the
vl T et of suppurl I8 shored Ly moller and father, mubuvel ripglne of Iuhe:liesc
=51zh only belween mother and ch¢1ﬂlf

Ir: £he Republic of Irelend, an illegitimabec chiild tukes his mubther!s nave, ard
zbe bms his custody. The father must uonbribute to his snppurhk, but uely if he
2 leins cowcrnity or if it is nroven against hin~
L = wacinous States of the Commonwealth of Australia, if it can be established
e« ‘£ of leawr thet a man is the father of an illegitimate child, an order may
be padie czminct him for his support., Fovever, the mother has the sole right te

‘ gustesy of ths child even though the father is supporting him, The mother alone
igchts of in‘r.-saritanca.i/ ® g/
50. In Ceylon, the mother of a child born out.of wedlock is respongible for his’
care and custody; the child bears her name and inherits her property. The father
ig only liable to the mother for provision of malntenanceg.

In @outhern Rhodesja, the father of & child born out of wedlock has no right
to his custody but must support him., The mother has sole custody and gu;rdianahip

of the child., Children born out of wedlock can succeed to thelr motherts property

on intestacy, but not to their father's; they may, hawever, succeed under his will,
except if Ttorn of incestuous intercoursel.

In Soutn Africa, the father has no rights at all in regard to & child born out
of wedloel: the mother has the custedy snd is his sole guardian, but the child is
entitled to raintenance from the father as %ell es from the mother, The child
beers his mothér's name and has rights of iﬁheritance in respect of his mother's
but not of his fether's estate. !

1. In the United States of America, each of the States (except 4) has some
gtatutory rrovision charging the father of & child borm out of wedlock with hig

support after the paternity has been esteblished by prescribed court procedure,
At leost 23 states have provisions to enforce the mothert's responsibility for the
child's raintenence. ' ‘

The mother is the natural puardian of a child born ocut of wedlock, and will ke
appointed puardien of his property unless his interests require a different
crringemert; on her death, the father has superior right to the child's. custody
ant may bc‘appointed ruardian,

" ;Y.
' l/ Reply from International Federation of Business and Professional Viomen

2/ Reply from International Alliance of Vomen /In practicelly
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In practically all the states the mother Iuborite from the ceinbe of & ohiild

- born out of wedlock who dles intestate. Tn O ututes, Lh. tuuhr: oy chtre in the

estate if he has acknowledged his paternity but the mollicy and hbl helirs have

superlor 'righte of inherit&ncela

52: In Denmark, a child born out of wedlock hus the somo richto toward Ele wollier

as a legitimate child; the same ié true of the father if Lig futhorhﬁpd is

acknovledged by him or declared by'the Court; thego ri:fibe luelnde Lie w o OF bhe

name and the rights of successlon. .

The mother has the authority and the right of decision concerning tie ch’"ilg

educatbion and property. The father has no ripghts without the mother's consent,

With her consent only, the father can adopt his own childg

53. Tn igrway, lesal relsations between the mother and her child horn o it vedlock
"ayé suprosed to exisl automatically and do not need any esteblishing.," Legal
yelétion; between the child and his father can be established only through

vecn WTLE a0 of Palerndty o by Court deeision.

Whes DQEbe relatiuns Luve boen cstablished, both parents have the same rights
and duties towaruu the chilq, coruemin1 name, support and ;uardiunship. ‘The
autiority aud. custody are generally vected in the mother, biciige the child norrelly
lives with horef
5%, Tu Sweden, legal rolat1ons beitween mother end child orc¢ the sare whe ther the
child is born out of wedlock or In rurriace. As o the Tather he coan nnhﬁov}edge
the child or be declarcd father by ths courts} in such case, the child is given the
same righte as a legltimate child, h

Children born out of wedlock bear fhicir motheris name, if not legitimated by
the father - the mother has parentul cuthorily and jo their custodian; upon her
death, the Tather.

The: Tather must contribute to the support to an extent fixed by the court, and

—the moliner is responusible {orr the balance of coctye and Uor the personal care, —~ ——

f—ekddd - boym cut- of wedloek has full inheritzmcs rights from his mothey aﬁ&m

.ﬁﬁ o ie] rawhtﬂ b his tetherts 1ﬂheritﬁncn e?cept i’ legltim&tedéx T

Hovie rore, 1i° the parente of the child ave engaced to be married but do not marry,

; g . . : 2
Lhe cirild inherits frdm Lotk tather and mother and their rﬁlatiVes—(

5. In Yuroslavie, there is no way in which the mother can coupol the childts

o s

fﬁfﬁﬁﬁﬁfffrmn Tnternational Federation of Business &nd Prof9331qnal.Wbmen

"-f:m”DE Internatlonal Alliance of Woren S f?ather:tGQ
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father to marry her, but escertalnment of praternity end maternity is permitted
(articles 4 and 25 of the Code), either by judicisl decision or by acknowledgement.
A child born out of wedloclt bears the name of his mother; if the father
recocnizes him as his, the parents may agree that the child bear the family rame
of the father.
The custody of the child born out of wedlock belongs to the mother or to the
P

father, sccording to mutusl egreement or to declsion of the guerdienshiy suthority
(article 7 of the Code), The obllgetion of support rests upon both parents. They
have equal rights’concerning the educztion of the chlld - nelther has the right to
punish, The consent of either to his marriage is not required.

There is & mutual right of inheritance between the child - and his mother and
her relatives; the same is true of the father who has aclmowledged the childl.
56. In Czachoslovakiaz the law of T December 1949 which ceme into effect on 1
January 1950, makes the legal status of children born out of wedlock the same as
that of legltimate children, ’

In Poland, the father of a child born out of wedlock is liable forﬂélimony;

fatherhood can be proved against him under all circumetancee., Furthermcre, the
law of 1946 enables courts to grant the status of a legi?imate child to the child
born out of wedlock, whose parents lived as husband and wife or treated the child
as & leglitimate child,

Section 3. CGuardianship -

57T. In many legel systems, guardiasnship of childreﬁ by parente is closely liniked

to custody and to the exercise of parental authority. With respect to guardianship
of childrex not their own, the rights and duties of men and women are generally
similar,
58. In France, the father, during the marriage is the legal guardian of his minor
children (article 389 of the Civil Code); his rights over the property, earnings.
awd services of the child (see Section 2-A above) derive from his guardiapahipgf

In the event of his death, the mother is the guardien, but the father can
designate a Family Council, without the advice'of which the mother guardian cannot
perform eny act of guerdienship (articles 390-91).

The mother can decline guardiansghip (article 394). If the mother - guardian -

1/ Reply from the Government of Yugoslavia,

g/ Replies from International Federation of Business and Professional Women end
from Internaticral Alliance of Women.
/inten@s to
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intends to remarry, she must call the "consell de famille" which decides whether
she should remain guardian (article 395).

If the Family Council decides that the remarried mother will retain
cuardienship, her husband must be designated as co-guardian eand both will be
Jointly responsible for the administration of the minor's property. The seme rule
applies for every woman-guardian (article 396). )

Articié hbS of the French Civil Code rrovides that a married woman shell,
before accepting guardianship of a child not her ownm, secure her husbend's consent
and that the latter shall necessarily be cc-guﬁrdi&nlf
59. In Belglum, the surviving perent is the legal guardian, The father can
hdﬁever designete a Family Council without the advice of which the mother cannot
act as guardian, ' ‘

The mother can decline guardianship.

If she decides to remarry, she must call the Famlly Council which will decide
whether she will retain the guardiannhipgz
60, In Italy, in the choice of a guardian, the father alwvays'takes precedence over
the mother (article 42k, final pera.). Gemerally rights and duties concerning |
guardianship are limited in the case of women, It is a customary rule never to
choose a woman for guardianship (of & childB?ot her own) exceﬁf if there 1s no

rale person available for the specific case=,

Aonnrrddne +a artinla 260 2 o wrAamarn Mot 0F haw masnamb T seears med Sae s
e I S B e e e e e e i T

assuming or from continuing the guardianship of a child not her own.
61. In the Netherlands, ﬁhen a single woman marries, she can appeal for release
from guardianship of a child not her own. Guardianship by & married woman begins
after she has declared her willingness to accept it, with the authority of husband
or 3udge~/ Once she has assumed guardianship with the aanthority of her husband or
of the court, the married women has the same rights and dutles as men and unmarried
women guardiansiz
As to the guardianship of their own children, &fter the dcatﬁ of 'one of the
parents, the other 1s the legal guardian of the child, After dissolution of ,

marriage, the parent who is the most capable is appointed guardianif

L/ Replies from International .Federation of Business and Professional Women and
from International Alliance of women

2/ Reply from International Federation of Business and Professional Women

3/ Reply from International Alliance of Women /
2 62. TIn Germany
Germany,
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62.‘ In Germeny, the father is guardien, He can designate his successor in
guardianship in his will if, at the time of his death, he has parental authority
over the child. (81777, rpera. 1) _

63. In Englewd end Northern Ireland, at common law, the father and, upon his death,
the mother, is the natural guardian of the child unless he or she has forfeited
this right by misconduct. The common law right of the father to the guardlanship
of his infant children was modified by the Guardianship of Infants Act, 1925, -
which gave the mother an extensive right to apply for guardianship of the children
when the interest of the child so requires. If either of the parents has appointed
a guerdian after his or her death, the éther parent acts Jointly with the appointed

guardian. :

The mother of a child born out of wedlock is his natural guardian.. At her
death, the father becomes guardian, either_glone or jointly with a guardian
appointed by the mother. h '

Men and women, married or unmarried, have the same rights and duties with
respect to guardianship of children not their owniz .

In Scotland, in determining which parent is to be the guardian, the welfare of

the child is the paramount consideration,
64, In South Africa, the father has sole guardianship and can, by will, appoint
another guardian in his stead after his death (see Section 2-A above); as guardian,
the father administers the child's property; the mother obtalns this right only
'_ after father'!s death and if he has not appointed ancther guardiang.
65. 1In Ceylon, the fatler is deemed to be the natural guardian of children except
"Infants" of whom the mother is guardian, The Courts can however appoint the
mother as guardian of any child if there is gocd reasoni/

The unmaerried mother is the guardian of her child born out of wedlock3/

66. 1In Australia, men and women, married and unmarried, have generally the same
rights and dutles with respéct to guardianship of childreﬁgz The same 1s true for
Ireland, Israel Southern Rhodesla and Denmark. 2/ And 3/

67. Imn the United States of Americagf 34 states give both parente the same rights
of natural guardianship; 15 states prefer the father as natural guardian during

i/ Replies from International Federation of Business and Professional Women and
Status of Women Committee

-g/ Reﬁly from International Federation of Business and Professional Women

g/ Reply from Intermational Alliance of Women
/marriaga, it
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marriape, if the marriage 1s broken by divorce or legal separation, neither parent
hes any lepal advantage over the other: the best interests of the child guide the
courtts dispoaitlon of the matter. 8

T States by statute prefer the father when & guardian of property is to be
appointed for his child. )

O States authorize the father to appoint a puardian to his minor child after
his death, subject however to the mother's right to succeed the father as natural
guardian and subject also to the mother's written consent.

The-mother is considered natural guardian of her child born out of wedlock.
The father becomes his natural guardian only if he legally acknowledges him,

68. The Brazilian Code glves preference for guardienship to males (article 409).

In Iren, a married woman must obtain her hustand's permission before she can
assume the responsibility of guardianahip}(
69. In Scandinavian countries, guardianship differs from parental authority which
_concerns only the person of the child (see above, section 1.). Guardianship
‘consists in the administretion'of minorts property and in hié legal representation,
The® guardian does not have the usufruct of the child's proﬁérty.

In Sweden, both parents are guardians.

Tn Denmerk, the father is the guardidn; the mother becomes guardian in case of

the death of the father or in case of divorce, if she has the custody of the
children, _ ' '
In Norway, whlile both parents have custody, the Tfather is normally the guardian
of his children, As guardian, kis consent is necessary regarding contracts for a
childts servicesg{ If the fatner has died or diseppeared or if he 1s unable to
menage his affairs, the mother is guardian. The mother is guardian of minors born
out of ﬁe&lock, unless the Couﬁty Covernor decides that it should be the father.
Men and women have the same rights and duties with respect to guardianship of
children not their own}.
Section 4. Adoption
70. Men and women have an equal right to adopt children in Austria, Ceylon, France,
Iran, Israel, Italy (except for slight differences), Norway, Philippines, Scotland,
Sbuthern.Rhodesia, South Africa and Sweden.

1/ Reply from International Alliance of Women

2/ Replies from Tnternational Allience of Women and International Federation of
Business and Professional Women _ /7l. TIn Australia
» = i ]
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Tl. In Australia, generally men and women lLave the same right to adopl c¢hildveu,
although in some States certain differerices exist with regard to the age at which
they cen,adopt, and in the right of a married person to adopt, withcut the coneent

of his or her spoucse. _

In Victoria, a single man adopting a child must be at least 25 years ovlder
then the chi1al/
72. In England and Northern Ireland, a man cannot adopt a female child unless
there are special circumstances which justify the adoption. No adoption order can
be made vhere the applicant is under the age of 25, unless the applicant is the
mother of the chlld—/
T3. In Belgium, the rights to adopt are the same for men and women, but, if
husbend and wife adopt a child, the parental authority belongs to the husbanﬂ}(
T4. In the United States of America, the adoption of children by single persons
of elther sex is notilooked upon favourably, However, in case of exceptional
ability to care for the child or where a family relationship exists,.this-
objjection may be waived in favour of the single person.

When the adoption takes place by an approved couple, the parent's rights and
responsiblilities become the same as In natural perent-child relationship£?
75. In Yugoslavia, the condltlons for adoption are the same for unmarried men
and women; either has to be at least 18 years older than the adopted person who

mist be a minor,
For the adoption of a child by a husband end wife, the consent of both is

necessary; but if one of them refuses consent, the authorization may be obtained

hY

from the courtg.
76, In Sweden, the right is the same, but if a husband and wife wish to adopt a
ohild, Tobh mist bs ‘partles to ths adopicnd/

There is no legal adoption in the Republic of Ireland3/ in the

Netherlands,é/ and 3/ in Columbia, Mexico, and Portugal.

1/ Reply from International Federation of Business and Professional Women

g/ Reply from Government of Yugoslavia
3/ Reply from International Alliance of Women





