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INTRODUOI'ION 

1 . At itc fourth session, the Commiss ion on the Status of Women adopted a 

re solution or. infor mation on the legal s~atus and treatment of wo~en!/ by whi ch 

1 t reques t ed the Secretary -G~neral inter a lia 

"(a) to circul ate to Governments part IT of t he questionnair e , on 

property rights of women, and part III , on family law, with the request 

that they supply replies at the earlie st possible time , but not later 

than 31 December 1951 in t he case of par t III and 30 June 1952 in the case 

of part II; 

'' (b ) to forward copies of the questionnaire, together with simplified 

q_uestions cased on }!arts II and III , to specieli ~ed agencies and 
/ 

non-governnental organizations, and request the ir couments by 31 December 1950; 

" (c) to prepare , f or its next sess i on, a survey of various legal systems, 

,based on documentation ava ilable on the subjects included i n parts II and I I I 

of t he questionnaire , together with an ana.lysis of replies thereto received 
' 

from GUVernments a.nd colLDlents received from specia lized 'agencies and 

non-governn:ental organizat ions ; ' . 

2 . The Secretary-Genaral ha s accordingl y circulated to Gove rrur.ents part I II 

of the quest:i.onnaire , requesting their coranents by 31 December 1951 , and has 

f orwarded to speci alized agencies and non-governmenta l organizations copies of 
.... , ... _ _ 4 ___ ..J...l---- - ..: ____ .L .... - .... ~ \...-- .. ...... ~~\... ..... , .:_~ .-.../:'_,~ __ ,.: ~.:-~-·- --.a.. ~--- \...,.. .... _.:a-- ~1..-t .... 
V1 .L O ':l i.AOOV~V.l...U J.U..L.LCI Vve)VV.&.l'-'.1. ri ~V.L l . -.... ~•Uv V.&. ~~j,,U.t'_.•~ .LV U.. ':1""''-' ...,V""-V.&...,._, ...,_ . ...,\.1_ V -6. .,. ...,..,.,.._, 

part~/ and requested their comments by 31 December 1950~ 
3. As of 1 February 1951, the Secretary-Gener al has r eceived a reply to part I II 

of the questionnaire. f rom the Government of Yugoslavia, and co~ents from the 

f ollowing non-goverr~ental or ganizations : the I nternational All iance of Women 

(for Australia, Ceylon, Derurark, France , Iran, I r eland, Israel, Ita~y, Norway 

and Sweden); from the I nternat i onal Federation of Business and Professional 

Horr.en ( for Austra lia, Aus t ria , Belgium, France , It!:!lY , Netherlands, New Zealand, 

Nor"ilY ,---8-e1:lthern--Rhodeaia , Sweden, :Union of South- AfriGa, United Kingdom and--the--

Uni ted States of America); and from the St atus of Women Committee i n Great 

'};/ Document E/1712 , parAgraph 42 (a) , (b) and (c) . 

~/ Document E/CN.6/W. l/Add .5 . 

/Britain. 
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4. The Secre ta ry-General has the honour to present to the Coffimission on 

the Status of Women a preliminary survey of the vari ous legal syst ems based on 

an analysis of t he replies received by him from t he Government of Yugoslavia and 

from t he non-governrrental organizations referre d to in ~aragraph 3, supplemented 

by such docurrentation as could be readi ly compiled by the Secre taria t through 

independent researcr~ 

! / The Status of Women Committee is a co-ordinating body consisting of the 
following women 's organizations: 

Association for Morel and Social Hygiene 
Association of·Teechers in Domestic Subjects 
British Commonwealth League 1 

Br.itiah Federation of University Women 
Equal Ministry for Men and Wo~n in the Church 
Married Women's Association 
National Union of Womm Teachers 
National Women Citizens ' Association 
Often Door Council 
St. Joan's Social end Poiitical Alliance 
Six Point Group 
Society of Women Journalists 
Suffragette Fellowship 
Women for Westminster 
Women's Freedom league 
Women's Publicity Planning Association 

/CHAPTER I 
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Sec tion 1 - Betrothal 

CHAF'I'ER I - Jlf:ARRIAGE 

Betrot hal i s the mutual promise given by a man · and a woman to ~erry each 

ot her at a lai;er date . 

'Jhv ·legal nature and effects of this :promise very widely from one legal 

sys t em t o the other, and - vri thin each legal system - from one country to another, 

due to the i nflue nce of customs and tredi tiona in thi s ~articular f ield. 

l . ' I n Anglo-sa~on l egal systems , betrothal creates the obliga tion to Earry; 

t he v iola t ion of t his contractual obl igation ·gives to the other party the right 

t o compensa tion f'or the loss, including social loss . 

. '8nf; land, if an encaaerrent is broken, the a1gr i eved party can bring en 

action aaains t the othe r for br each of promise of marriage and ~ay be awarded 

subst antial damage s . These actions are, ~owever, more coumonly brought by 

.wo~en than by ~en.!/ 
In ~ralia, the institut i on i s recognized by coJLlilon. la•r . If obligations 

coming under t e trothal are disregarded, an action for breach 'Of contract arises 

t herefrom; this action is usually i nst i tuted by t he "rTornan.?../ 

'In t he United States of America, the major r ecognition of betrotha l has 

been by .s tate lavs which permit suits .f or breach of promi.se, usus lly instituted 

by the fen:a l e , if t he engagement is broken. However, the majority of states 
~ I 

t end to abolish such suits.~/ 

2 . I n t he Gerrran l e gal syst em, t he party who does not fulfil his :promise to me r ry 

is l iable for dam~$es, but only t o the extent of the expe~ses incurred or 

obligations undertaken by the other :party in contemplation of the marriage (S§ 1297-I 
of t he Code); also if t here has been cohhbitation and the bridegroom breaks the 

engagen:ent ·'thereafter, the bride can recover da n:a ge s for n:ora 1 and rra terial l ose 
1 

·if any . A similar pr ovision exist/ in Article 93 of the Swiss Civil Code and 

sections 45 -46 of the Austrian Civil Code . 

Scandinavian countries do not consider the betrothal as entailing a 

contractual obligat i on. to marry, but (except for Norway)l/ make the guilty par ty 

!/ Repl y f rom t he status of Wonen Committee. 

gj Reply f r om the I nternational Federation o.t' Bueinet~a and Profe sAionel Won.en: · 

J/ Reply from Internat.io~el !Il l i "'nce of Hotr.en . 

/J 1 e'Lle for 
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liable for the ex:r;enses incurred by the -other party in view of the n:arriage . 

However, in case of cohabitation :prior to mar riage the bride is enp tled to 

com:r;ensetion onl y if she becomes pregnant and if the bridegroom is over 18 

years of age. 

3. In other legal systems such as the French, the promise to merry has no 

bindiP~ effect under the lew. However, the practice of the French courts has 

been to consider the party br eaking the ·engagement liable for damages,· -where ·auch 

action has caused a loss and fs in the nature of a ''feu+t ' ' (feute) . . 

Following the lead of the Code Napoleon, sever al Latin American codes deny 

any legal effects to betrothal. Article 98 of the Chilean code and Article 110 
of the Colombian code provide that the betrothal is a pr ivate affair governed 

only by the honour and conscience of the individual. Similar provisione .exist 

in _ the code of Argentina end of Venezuela (article 64). 

4. The non- recogni t-ion of betrothal · as e legal 1nst1tut~on departs fr om the 

tradition of Rorr.an lew end of Canon lew . This is why a number of legal systems 

which ere otherwise generally simil ar in· structure to the French system do not 

foll ow it in this respect . In Poland, the Marriage Act of 1836 still in force~/ 
(provides (art . 241-242) that, while the betrothal does not give the Courts the 

power t0 oblige the par ty to marry, it entitles the other party to damages, in 

case of breech of promise without valid reason. The ~ Civil Code of 1838 
(art . 113, par . 2 and 3) and the Spani sh Code of 1889 (art . 44) permit an action 

for damages baaed on a materiel lose resulting from the breach of the promise to 

merry, where such breach takes pl ace after the offi cial publication. The Italian 

Civil Code of 1942 (a r t . 8Q end 81) provides that the breach of promise to 

merry carries the obligation to return the gifts received end, in some cases, 
. 2/ to pay t he debts contracted in consideration of betrothel .-

Simil ar rules exist in the Portu~ese Code (ar t. 1067) end in the Mexican 

Code (a r t . 14 3 ) . 

5 . In the greet majority of countri es, the legal effects of betrothal ere the 

same for both parties, except for the special rights of the bride in case of 

cohabitat ion . As shown above, in ·fact the actio:l for breach of contract is more 

commonly brought by women than by men in Australia and in Greet Bri tain; in 

~I 

~I 

''Traite de droit compare '' by Arm.injon, Nolde and Wolff, Paris 1950, vol. I, 
p . 230 end vol . II, p . 618. 
Repl y from I nternational Alliance of Women . 

/ t he R6publ1c 



E/CN .6/165 
Page 6 

the Republic of Ireland, :it is considered that II 1 t is always the woiten who su.ff'ere11 

financial or social loss through breach of promise of. rearriage entitling her to 
1/ . 

brine; suit for damages;- in Norway, wl!ere the betrothal has no legal effect, 
11 t he rr.an may be . punished for refusing - wi_thout valid reason - to marry hie 

fiancee, after having impregnated her11 
)/ . 

6 . The instituti on of betrothal does not exist ~n the l aw of the Union of Soviet 

Sociali s t Republics. In Yugoslavia ·an actio~ may be instituted only for tae 

rest itution of gifts m~de in view of . the forthcoming marriage; iJl case or' fraud, 

however, criminal proceedings may be instituted by the public proeecutor'at the 
. . 2/ 

request of the victim.-

Secti on ~ - Capacity to marry 

7. C~nerally; the conditione of l egal capacity to marry and the formalities of 

rr.arriace are the same for the prospective bride and·groom. 

8 . The a ge of marriage, however,. either with or withcut. the co~eent ot parents, .. 
varies vridely f rom one country to the other and is generally lower for girls 

t han f or boys.· In most countries 1 the consent of parents, guardian or court is 

required under the aGe o;f lecal reajority; however, in_ several of these countries, 

a marr i a ge performed without such consent is not invalid, unless it is also under 

the legal age for marriage.J/ . 

9. In the United States of America, in four States, males only are required to 

f ile health certificates to obtain a ~icenee to rr:arry. 

Reply from International Alliance of Women. 

Reply from the Government of Yugoslavia. 

Countr y Lecal a ge for rr.arriace · 
Hen Women 

Aust ralia 14* 
(New South Wales 
and Victoria) 

Bel gium 18 
Bermuda 16 

~-=_::BO-livia 14 · 
cey!oir -· 16-· 

==-=-.:-=nline -- 14 
China 18 
Colombia 14 
Costa Rica 15 
Cuba 14 
Der..n::ark 21*· 

_ .....__.., __ 
~~- ....... 

., 
· :.c.ont:txwed un next !Ace · 

12* 

15 
16 
12 
14' 
J.2 
16 
12 
15 

. 12 
18-M: 

Observations 

*Applicat:1.o~ cf English Common Law~ 

*A roya~ grant is necessary -for 
marriage of :persqne u~et;. -~~ 
agee. 



Footnot e continue4 f rom preceding ~aRe 
Country lep;al age for Itarriage 

Ecuador 
Egypt 
Finland 
France 
Gern::any 
Guate!Uila 
Iran 
Ireland 
ltaly 
Japan 
Kaxico 
New Zealand 
Netherlands 
Nicaragua 
Norway 
Panama 
Philippines 
Poland 
Portugal 
South Africa 
Southern Rhodesia 
Sweden 

Switzerland 
Thailand 
Turkey 
U.s .s .R. 
United Kingdom 
United States of 

America* 

Yugoslavia 

Men Won:en 

14 12 
18 16 
18 17 
18 15 
21 16 
16 14 
18 15 
14* 14* 
16 - I. 

.L'+ 

18 16 
16 14 
14* 12* 
18 16 
15 14 
20 18 
14 20 
16 14 
18 18 
18 16 
18 16 
14 12. 
21* 18* 

20 18 
17 15 
17 l C: 

./ 

18 18 
16 . 16 

21 or 18* 18 or 
15* 

18 18 
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Observations 

*For Catholics 

*Application of English Common l aw. 

*A royal grant is necessary for 
mrriage of pe r sons und~.c the se• 
ages. 

*The age of majority varies from 
one State to another, t he figures 
are those edo~ted in the majority 
of States . Most States have by 
statute set higher minimum ages 
for consent to marriage then the 
Common Law standards of 14 years 
for It'Bles and 12 years for 
females but have re ta ined a sex 
differential. 

' 
/CHAF'l'El< II 
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I 

CHAITER II - DISSOLUTION OF MARRIAGE AND SEPA...'RATI ON 

Section 1 - Nullity of rra rr iage 

10 . Genera lly , t he righ ts and dut i e s of rre n end warren are e qual in respect 

of the procedure of a Pnul rrent and i t s lega l effects . 

11. .·r_ ·(r-.!.r: c' i :?fr· rt-'r:t rule> o c·xiot fe r r.:cn .md wc·:rr.en . In I :r-<:1n1 a "'c.L:.ln 

may seek an annulment only i~ the ca se of i nsanity or impotence of the hu sband. 

A rcan , howeve r , T£ay seek annulment of marriage "on whatever grounds he chooses"):./ 
a 

12 . In England and Northern Ireland, the husband may obtain an annulrr.ent of 

mar riage on t he ground that his wife was a t t he t ime of the marriage pregnant _by 

a ~erson ot he r t han himself}/ In Sout h Afr i ca , the impotence of the. husband and 

th0 pl:'egnancy a s a re sult of '':_1revious stuprum'· by t he wife, of. which the husband 

is unaware a t the t 'irre of mar riage, are additiona l grounds for annul1!!ent }/ In 

S•teden, in case · of annul n:ent the wi fe is sorretirne s not allowed to keep the f amily 

~~e of the husband .~/ 
13 . 2/ In French law (ar t . 185 of the Civ i l Code) and in t he Nether lands ,- the 

nulli ty of the rra rria ge cannot- be sought on t he gr ound tha t the bride was under 

age at the . tin:e of t he ma~riage , if she became pr egnant within s ix months after 

reaching such age (France) or i f she was pr sgnant on t he dete of t he institution 

of the proceedi ngs (Ne t he r .i.ands ). 

14 . I n t he United Sta te s of America, two s xcs ptions exist to the principle of 

equality of sexes in thz fiel d of annuln:e nt of marriage: in New York State a 

decree of nulli ty will be re:t'used to the husband on the ground or· hie w1i"e ' e 

insan i t y unti l ha m~kes satisfactor y pr ovision for her support j West Virginia 

grants _anr.u.l n:ent t o a husband on the ground of his wife's preiWri tal pregnancy 

by anot her , when t he fa ct was unknown to him at the time ot ~rriage }/ 

Sect i on 2 - Judic ia l se~aration 

15 . The a rounds f~r judi cial separa t i on are s imilar for husband and wife ,in most 

countriae 1vi th cert a in modifica tions later r eferre d t o . It shoul d a l so be noted 

tba~ judicial se~ara~ ion playa a ~articularly import ant per t in Catholic countries 

where ·the insti tuticn of di vorce does not exist . 

I n Italy , Ear ri3ge ca n be dissol ved only by death . J udicia l separation can . 
be grant ed on grounds s~e cified by t he Code (art. 149, pare. 1 and ar t . 150 of the 

l_ / P.eply from I n t -3 r na tiona l Alli ance of Women. 

~~·Reply from Int~ rnationa l Fe deration of Business and Professional Women. 

/Civil Code) . 
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Civil Code). Adultery is one,. of these, but its ·application is not the same in 

case of men and women: art. 151, para. 2 of the Code states: "The action in , 
separation based on adultery by the husband shall be received only if there are 

circumstances making this fact a gross insult for the wife " . 

The wife can also sue for separation when the husband, without good reason, 

refuses t ·o provide a residence or to mainta iii it in a manner suita.ble to his 

condition. 
1 I 

The effects of the separation are also more re str ictive for women.~' 

16. In Spain, where divorce does not exist, the grounds for separation are: 

adult ery of the wife in all cases and aduttery by t he husband only where coupled 

with public scandal, or violence on the person of the wife in order to induce 

her to cha~ her r eligion, or inducement of the wife to prostitution (art . 105 
of the Code of 1889) . 

The same tradition is followed in Latin American countries where there is no 

divorce but a judicial separation called "divorcio" . (Colom1_ .:~ - art. 153 of the 

Code of 1873 ; Chile - .art . 168 of the Civil Code; Argentina - Code of 1870; Brazil -

Code of 1916,. Only in Mexico . (Code 1928) and in Peru (Code 1936) i s divorce 

recognized. 

17. In France, judicial separation restores to the wife her civil capacity 

(art . 311 , as amended in 1938) ; the same text provides· that the decision granting 

separation, or a later decision, can restrain the wife from using her husband' s 

name. 

In the Netherlands, separation carries suspension of husband's authority over 

the administration of · wife 's property; she recovers full capacity and can obtain 

f rom the judge a general authorizatio~ to dispose of her movables.!/ 

In the Philippines (a:r:t. 97 (i) of the Civil Code of 1949) , "a petition for 

legal separation may be fi led for adultery on the part of the wife end for 

concubinage on the part of t he husband as defined in the Penal Code " . After 

t he filing of the petition, the husband shall continue to manage the conjugal 

yartnership (art . 104, para . 2) . 

18. Rights and · duties of men and women are not equal concerning the pr ocedure 

a.nd the effect s of separation in Iran, in Israel, in Victoria (Austra lia) . 

1/ Reply from International ~'ederation of Business and :Professional Woman . 

- / In Gree t Britain 
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I n GreatrBri ta i n and North~rn Ireland,~/ eeps r a tion can be granted on 

a ppli ca t i on of wife on more ground~ than ere available to the husband , such 

as husband ' s summary conviction of aggravated assault upon wife, husband's 

desert i on, ~rsistent cruelty or wilful negle·ct to provide n:a.intenance for he r 

or he r infant chi l dren , or where husband has compelled the wife to submit to 

prost i tut ion . Also, the husband rr:.ay_ l:;e ordered· to pay to wife J:e-riodic amounts 

for her and her ch i ldren's ma i ntenance (of whi~n she is given custody) : no 

~ imilar relief can be grantad to husband against _,wi f e . 

In ~uth Africa , t he effects of separation diff., ... .:. . ........... ,, .......... " ,.~ ... ..., .... .... 

the irmocen t party , she has a. claim for maintenance a gainst husband and i n that 

··.M husband always retains guardianship of children, even if wife is granted 
. 2/ 

J)hysica l custody.-

Sec tion 3 - Divorce 

19. The r ights and duties of husband and wife are generally equal concer ning 

the proc~dure and e ffects of divorce in the following countries : Austria, Ceyl on, 

DeniT~rk, France , Germany, Netherlands, Norway , Scotland , Sweden, Switzer land and 

Yugoslavi a· . 

20 . In Belp; i um , the orig inal rule of the Code Nl;lpoleon (former a r t . 230 , par a . 2 

of the Civil Code , re:r;ealed in France in 1884) obtains, according to which di vorce 

on s r ounds of adultery is granted to husband and wife on different condit i ons , 

as f ollows : the hu sband can sue for divorce on the groUnd of his wife's adultery 

(art . 229 of the Civil Code);.the wife csn sue for divorce in case.of adultery of 
. 2/ 

the husba nd onl.Y where he has kept hi s cr.ncubina in the marital home (art . 230) ;-

thi s rule i s similar to that of Spanish l aw for separation (see above , par a . 16) . 

21. I n Greet Brita in and ~ern Ireland, in addition to other grounds co1Iiiilon to 

hus band a nd wife , the wife rrB.y reti tion for divorce on the ground that her hu sband 

has been gu ilty of rape , sodomy or bestiality.~/ 
22 . In Victoria (Australia ~l/ a man can divorce hi e wife inter alia on the ground 

of adultery ; the _wife ha s to prove adultery coupl ed with other· ma.tr imontal 

offences or a repea ted act of adultery. In Queensland (Australia) the · wife can sue 

~/ Reply f r om Inte rnational Alliance of Won:en . 

2/ Reply f r om Internatic:nal Federation of Business and Professional Women. 

}/ For jurisd:i ct ion of C.ourts in divorce case s , see docurr.ent' E/ CN . 6/127/Add.l, 
pp . 30- 32 . 

/~or djvorce R]so 
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for divor!i:e also on the ground that since celebra tion of marriage , t he hu sband has 

been guilty of r a.J;e , sodomy or bestiality } / 

23 . I n South Africa, a divorced worr.an does not obtain any r ight of gua :::·dians hi p 

of children, even if she is g ranted custody . Even where the wife is the innocent 

!party, she cannot claim any a l imony after the marriage has been dissolved .!/ 

24. In Sweden, the husband has to pa:l en allo•,lence to a divorced. ~-rife and 

children, except if she has her own inc9me or is carable of earning her own livjng. 

It is even possible that the wife be compelled to pay him an allowance if he is 

unable to work and in need .~/ 
25 .' In Iran, a man may divorce his wife ''on whatever grounds he chooses" , vherea.R 

a woman may seek a divor ce only in t he case of insanity or impote nee . _gj 
. In Isra~l, the rights end duties are not e~ual.g/ 

26 . In the Netherlands, the wife can, sub ject to the consent of the judGe , leave 

t he husband's house during the time of the proceedings; if she leaves it wit hout 

the permission of the, court , ho,•ever; she may forfeit her right to an a llowance 

for maintenance, and might also be declared "incapable to continue the case" ~/ 
During proceedings, the right . of the husband to administer the wife's pro~erty 

is not suspended , but the wife has the right to make Rae of certain pr ovisions 

in order to protect her rights . 

27 . In the United States of America , cer tain grounds for absolute divorce are 

available exclusively to husband or wife respectively,~/ as follows : to the 

husband: 

1. Wife's pregnancy at marr iage by another man and the fact unknown 

to the husband - 14 States . 

2 . Hife 's fornication before marriage unknown to husband - 2 States . 

3. Wife ' s act of adul ter y , or unchaste conduct if adultery not proved -

1 State . 

4. Wife 's residing outside state for ten years - 1 State . 

5· \-life's desertion for two years , shown by her refusal to move into t he 

State with her husband - 1 State . 

6 . Wife's habi tua.l intoxication - 1 State . 

~/ Reply from International Federation of Business and Professional Hon:en . 

g/ Reply from International Alli ance of Won:en . 

/to the wife : 
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to the wife: 

l. Hpsband ' s wilful or negligent fai lure to provide rea s onable support -

21 States. 

2. Husband's cruelty - 2 States. 

3.· Husband ' s habitual use of narcotic drugs- 1 State. 

Section 4 - Remarriage 

28 . In many countries , the restrict ions on remarriage ar e not the ssme f or men 

and women in the ca.se of dissoluti on of marriage by death, annulment, divorce and 

screetimes separation. . ' 
In many legal systems, judicial seier ati cn does not dissolve the n:aritsl tie , 

but merely puts an end to the obligata.ons of th<e ll!arita.l r ela tionship, including 

the obligation to live together; ·i'n these countries ther~ can obviously be no 

remarri age a f te r separation. 

29 . In Norway,!/ and i n Sweden,~/ a formerly married woman is not allowed to 

remarry until ten months have passed s i nce the de~~h of her husband.or divorce, 

unless she can prove that she was not pregnant at the time of dissolution of 
' 

marriage or tha t she had not been ~iving with her husband during the · pest t en 

mont hs . 

30 . In France , wpile the husband can remarry · immediatel y after the dissolution 

of his rrerriaee, the wife cannot do s.o unt i l three hundred clear days have elapse d. 

since such dissolution (art. 228 of the Civil Code). 

j l. · I n Aus tria , the warren rray remarry at·ter three inonths 11· she proves that she 

i s not pregnant; if she is, she must wait •mtil after the birth o~ her child.~/- · 
32. In Belgium; the . wife cannot remarry Utltil ten months have passed since 

annuln:ent or divorce }/ 

33 . In Italy , remarriage is possible only after the death o£ one of the spouses 

and in ca se of annulment; the woman must then wait t hree hundred days before she 

can remarry (art . 89 of the Civil C~de) .. g/ In the Netherlands, t he woman must 

also wait three hundred days.g/ 

34 . m t~_JJ~-i-~d~~~-t..e~ . .of.- JI.n!e.r.ic~, -- tl:le- :~~~i.~- on.,..~r-ia_ge er~ . tl!~,:-~_,.. 
- ~~..:.~;_7;"·:":":·--c-;.,. .. - ... -.. - .~?.:·-:··:· .. - . ·. . ·. · ... . -.: ;• -~-~. ;:::· __ ·:: : -:- -~:--~ · ~.-. : :~ '.:_:·-. · ... ;·:·: :;; · ·- ' • .. . . . . : ... ,., ... ::-:: ~.:-== 

for u:en and women, excep4 tha.t Louisiana for bids remarriage 'of a divorced women 

u~til ten months after the di vor ce become s absol ute and Indiana requires a rrale 

applicant for l i cen$e to marry t o show satisf actory support of any children of 

f or:o:e r rca rriage s . gj 

I/ Repi;y- from International Alliance. of Won:en. -----------

3./ ~~.y . from International Federa.tton of .Business and :Professional W~=---=-~-== 

/35. Restrictions . 

. ·---.. 
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35 . Restrictions on remarri age are the same for men and vo~en in Australia, 

Great Bri tain , ~~9~1~~~! Sout hern Rhodesia, South Africa, Ceylon, Denrr.a r k, Iran 

and Yugoslavia . 

In I re l and, there is no _reetrict ion on remarriage of either pa r ty after the 

death of the other.!/ . 

!,/ Reply from In te rnational Alliance of Wo~n. 

~HAPI'ER III 
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General 

CRAPT.F.R III . FAMI:LY :RETATION8 

l. A "'ide varie t y of concept ions of o1:·gan:l z.A.t:l.oH of the t'aroily e1ri Rt.s in t .}'t .. 

worl d of t o-day: in some , the husband i s t he head of L;he .t'amil y ("chef de 

f ami l le"); the wife and the children are dependent upon him to an exl;ent which 

varies from one <;:ountry to t he other i in other, more modern systems , husb~::tun Anrl 

vrife a re equal partners in the fami ly leadership and have the same rights and 

duti<Ss towar ds e~;~.ch other and towards their children. 

'Ihe r e lat ions of spouses between t hemselves, as well as the relations between 

parents and children, cover a vast field of law and present a large number of 

problems. For t he purpose of t he present study, however, such questions have 

been sel ected as shovr t he most import ant aspec t s of family relations as they 

aff ect the "'i fe and t he mother . 

Section l. Personal relat i ons of spouses 

2 . An exampl e ef t he full application of the principle of predominance of the 

hus band i n t he fami ly is civen by the law of Iran where "all responsibilities 

dev9lve on the husband and he has complete authority . There is no question of 

breac.t .~.: fidelity on the part of the husband as, i n accordance with the 

rel~ _, Lous law, each man may have four wi vee. However, if t he wife does not 

r. .. ~rrv out her con.1u~al obli~ations. the husband may refuse maintenance and 

supp~rt". Y -
3. In t he Province of Quebec, in several countries of Western EUrope and of 

Latin Amer ica, the status of married women is still much the same as it was in 

the Code Napoleon of 1804. 
f 

I n the province of Quebec the rule of that Code, according to which "the 

husband owes protection to his T,rife, the wife - obedience to her husband" is 
I 

still in for ce and the wife is bound to live with her husband and to follow him 

'1-Therever he chooses to r eside . 

4 . I n the Netherlands·, t he wife is obliged to f ollow the husband wherever he 

sees f'i t to l1 ve; an except ion to. this rule is possible for special reasons 

(health, for example ~ but t he residence of the man remai •. 3 decisive . The husband 

y Reply from Internat ional Alliance of Women . 

/must protect 
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must prrJt ec t his wife and supply her with all she needs ac;;ording , to hie means; 

tr~e wife owes obedi~nce to the husband. The law ret:o~nizes tha t the wife haa 

a "dvlr.t::S t ic mandate" from tho h11eband (Act of 1907). 

'Ihe rights and O.ut ies of spmrses uvlL0endug breach of conjugal obl igations 

a r e the same.!/ · 

5 . In Portu~al, the wife -needs her husband's authorization for prac~ically all 

h9r actions. 

I n Spa1.n, t he husband is hie wife's "representative" (article 60 of the 

Civil Code). 

In Chile, Colombia and Brazil, eimilar 'principlee obtain: for example, the 

Brazilian Code of 1916 places married women, as long as the n:arital tie aubeiata, 

on the same footing, with reepeQt to legal cap~city, as minora, prodigals and 

"Indians living in forests" {~rticle ?); the husbt:tnd is the "head of the conjugal 

association", and, _ih this capacity - is the legal representative of the family 

who fixes its domicile, etc. 

6. Another gr oup of countries the l egal syebem of which is also based on the 

Code Napoleon has departed from its rules in order to bring t he status of married 

women closer t o the .social evolution which has taken place since its .enactment 

in 1804 . 

In France, Article 212 of the Civil Code, as amended, provides that " the 

spouses owe to each other f idelity, help and assistance" - However, it is 

considered that while their duties are equal, the wife does not a lways enjoy the 

same rights as the husband .~/gj For exampl e , article 337 of the Penal Code 

provides that "the woman found to be guilty of adultery will be punished by 

imprisonment of three months to two years", while "the husband who has kept a 

concubine in t he marital home ••• will be punished by a fine of 6,000 to 12,000 

francs" (article 339) )JV 
The French law of 22 September 1942 can be taken as an example of the reforms 

which tend t o give IU'l.rried women new righ te. According to article 2~.6 of the 

!/ Reply from I nt ernat i onal Alliance of Women. 

g) Reply from International Feder ation .of Business and Professional 'Homen . 

}/ Replies from I nternational Federati on of Business and Professional Women and 
from International Alliance of \-lomen. 

ljj See also document E/CN,6/139, page 14. 

/Civil Code 
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Civil Code as an;t;ud~:;d in 19112, "rna:t·ri.ed, wrJtuoiJ enjoy full le~f1l nApRctty; t he 

exercise of t his capacity is l i mi ted only by cuntr·a.v ts of mar r tase and bJ l aw". 

The husband remains the "head of t he family", but t his l egal concept in itet;;lf ie 

radically changed : accord.ing to the .new articl e 213 of' the Civil Code , "the·wife 

participates with the husband 1n t he moral and mat erial direc tion of the f amily, 

in the provision for i t s ~intena~ce ; i n the educat ion of t he children and the i r 

establish~ent in l ife . The wife replac~s the husband a s head of the f ami ly,·· i f 

by reason of incapacity, disappearance, a bsence or any other causei _he. i s not in 

a position to express h.i s will". Whil e the choice of t he r esidence still belongs 

'to t he husband, his r ight i n t his respect is no longer absolute : "where the 

res idence chosen by th~ husband represent s physi cal or moral hazards for the 

family, the wife may, except ionally, be authorized bt t he Court t o mai nqain a 

di fferent r es i dence for herse l f ·and for her children", (a r t i cl e 215, as amended). 

The wife has al ways t he right t o act for her husband for dOmes t i c needs and to . . 
use for this purpose the funds which he l eaves i n her hands (art icle 220, 

paragraph 1, as amended ) . 

7 , In Bel Rium, since t he l aw of 1 932 which has .amended the Code Napol eon, 

" the incapaci ty of marr ied women survi ves i n principle, but, i n f act, this 

principle became theoretic~l and, as a whol e , t he except ions became more 

i mpor tant t han· the rul e",!/ The wife i s however obl iged t o reside with her 
+I"\ 1 -i .,-rQ onrl +\.,o \.,n .c:)h oY"' A -to n 'h,-t -oA + " """'e."o.; .,.o ""o """ --·-, ---- ---- ---·--- -·- ----o-- .,. _ - -- - -·- - ":"'·• 

Both spouses contribut e t o t he expenses of the household t o the ext ent of their 

respective means.s/ 

8. In Ital.v , both spot..a6s a r e subject t o rec i procal duties of " coha bitationJ 

fidelity and assistan:.· ::." (~rticle 144 of the Civil Code ), but the wife 's duty 

of fidelity subsists even in case of separation: . a husband who kills or injures 

his separated wife for breach of f idel i t y is l iable only to a minimum punishment 

of detent ion . gf J/ . · .. 
The husband is th~ head of t he famil y ; t he wife must f ollow hi m t o whatever 

residence .. .or .-dcmi cil e .. he chooses. --Bo:we-'\l'e:t',-- t he -new Code -of 1942 gi:ves- l ege..l

capacity to married women. 

ij Henri de Page - Traite el ementair e de droit civil bel ge , I, ·1 933 , page 656. 
gj Reply frcm I.utarr..at ior..a.l . Feder a t ion of Busi ness and Professional Women. 

}/ Repl y from the Internati onal All iance of Women. 

/9 . In t he 
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9. In the PhiliEPinee. C<?de (~.t'l.lole 109), 11 hueband and vr1.fe are obliged to live 

together, observe mutual respect and fideHty and rendF.~r II.utua.l help and Bl1ppnrL" . 

The hus band fixes t he residence of t he family but the cour ts T!!Ay exempt the wife 

from living with the husband i f he should l i ve abroad unless in the service of 

the Government (article 110). The husband is r esponsible for the suppor t of the 

wife and t he r est of the family {article 111). ·roe wife mnages the affairs of 

the household (art icle 115). · 
When one of the spouses neglects hie or her duties to the conjugal union 

or brings danger, dishonour or material injury upon the other, the injured party 

may apply to the court for r elief . The court ~a1 ccuLBel the offender to compl y 

with his or her duties and take such measures as may be proper (arti cle 116) . 

10 . The German Code (BUrgerlichee Gesetz Euch) is not based on t he same 

pri nciples as the Cod~ Napoleon and other Codes der i ved from i t . It proclaims 

the mutual dut i es of spouses wi th respect t o marital l ife and the right of the 

husband t o make decistons infamily problems . The legislature has limi~ed t he 

application of these t wo ~' lea by stat i ng t hat they cease to be applicable in 

case of abuse of right (~ 1353-1354) : i n such case, the power of the h~eband 

ceases and the wife recovers fUll c~pacity . The wife has, sub ject to the right 

of decision of the husband, the duty and the r ight to admini&ter the common 

hr Ae (§ 1356); the l aw (§ 1357) Gi V€ s her also tho 11 power cf keys" 

(Schlueselgewalt. ); however, while acting in this capacity, the wife acts in the 

name of the husband and not in the name of both sponses. A similar rule exists 

in t he Greek Code' {arti c l e 1389) . 

The Swiss Code (art icle 207, al . 2 ) departs from t he BGB in this respect 

and holds the wife personally liable for household expenditu~es in case of 

i nsolvency of the husband. 

11. In Isr ael , whi l e infidelity and breach of conjugal r elatione do not have the 

same effects on husband and wife, and although the husband bas to support and 

mai ntain his wife, nei t her of the spouses must foll ow the other when he/she 

changes his/her residence and domicile; actually, change of residence and domic i l e 

may be a legal cause of divorce for both.!/ 

12 . I n Great Britain and Northern Ireland, the rights and du t ies of the spouse~ 

towards each other are equal, except wtth respect to domicile : a married women's 

domicil e is that of her husband and she cannot acquire one of her own even in case 

!/ Reply f rom t he International Alliance of 'Homen. 
/of desert ion 
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of desertion,by the husband (except f.or purpose of taking action in suit for 

divorce or separation) . The husband chooses the matrimonial home, and a wife ' s 

unreasonable r efusal to live with him there may make her guilty of desertion.!/ 

But in choesing the ~trimonial home, the husband must act reasonably, with 

"give and take" and have proper regard for wife, A husband is not entitl ed, if 

his wife refuses to live with him, even without any reasonable caus~, to r estrain 

her by force or to keep her in confinement; nor will the Court ~rant a writ of 

habeas corpus to a husband -to restore his wife to hie eustody.gj 

While the husband must maintain hie wife , the latter has the duty to support 

the hus ba nd only if she has independent means and if he is in need. 

13 . Tn the United States of America , the husband's legal domicile generally 

determines that of the wife , except t hat she may have her separate domicile for 

divorce proceedings, if the husband is the offender . Several states grant the 

wife separate public domici l e for voting, regis tering for public office or 

q_ualif;ying for jury service . However, the wife ' e domicile is a l ways that of the . 
husband and her obl igation to live with him qan be enforced by an action "in 

res t i tution of conjugal rig~te" . l/ But in choosing the home , the husband must 

ac t with proper regard for the wife 1 e welfare . 

The husband i s cenerally l iable for family support as head of the family -

Some states req_uire the wife to support her husband out of her separate property 

Rights and duties of spouses concerni gs b~each of conjugal obligations are 

illustrated in the list of grounds of divorce , abcve .g/ 

14 . In Ireland; the ri6hts and duties of spouses are equal with respect to 

fideli ty; the wife can claim maintenance from the husband-if she lives as hie 

wife in hie domicile . The choice of domicile is hie because he is expected to 

be the bread-winner; if the wife supports herself , she can live where she likes .~ 
ScotTand and Canada (except Quebec) have generall y adopted. rules similar to 

English Law ~ot:ce.!.~~I?:B . ~h~ . P~!Bonal J;"elat_i.ons 9f. !3~QU,!iJeS . 

y · Reply from the Status of Women Con:mi ttee {see also document E/CN .6/127/Add.l , 
page 28) . 

g/ Reply from International Federation of Business and Professional lfomen. 
- -····-·· 

3.1 For detailed information concerning domicile of married women, see documents 
E/CN .6/127, E/CN. 6/127/Add. l, and E/CN. 6/133 . 

~epJ.y from Internati.o!'.al lilJ:I.ence of l-lomen. 
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15. In Australia, the domicile of a married wonan is the same and ch~nges ·with 

that of her husband even if she actually i s separat ed from him, except in certain 

cases.!/ G;ner ally the husband mus t support his wife, but bot h spouses are on 

the same footing in respect of f idelity and breach of conjugal obliga t i ons , 

16. I n t he Union of South Afri ca , the wife follows t he domicile of her husband, 

eave f or certain statutor y provisions relating to the. institution of suits in 

Ieet rimonial caueee . She he.s t he right to be maintatned by he:r h1J f3bl'l,nc:1.; AX('.•1pt. 

if he i s incapaci tated and unable to do so . In case of infidelity and breach 
. ' 2' 

of conjugal obligations , r ights and duties or spouses are the same .~ 

In Austria, the rights and duties of the s pouses ar e a l so the same, except 

for domicile and residence . 

In Denmark, Norway and Sweden, the r i ghts of the nan over the person and 

pr oper ty of the other spouse and of the children are no greater than those of 

hie wife, except that in Norway t he wife is ordinarily obliged to take the 
'";)/ 

residence of the husband.~ 

In Sweden, both spouses have an equal duty to contribute to the·support of 
• 

the family; the l aw states that such contributi on can al s o be made thr ough doing 

the ~ousehold work.:J 'lhe narried wozran does not n~cesearily follow -the l egal 

domicile of her husband : if he establ ishes a domicile without his wife ' s consent, 

she is not obliged to follow him there . While by tradi tion t he wife usee her 

husband's last name , she is entit l ed to add her own to it , 

In Icel and, where last names do not a lways exist, married women re tain their 

maiden mmee ,9 
17. Among Latin American countries, Argentina and Mexico' have also" eiifl.noipated" 

married women. The Mexican Code of 1928 goes fUrther in this respect than the 

Argentine law of 1926 : i~ its article 2 it states as follows : "Legal capacity 

of women is equal to that of man; t herefore a woman ie not subject , on the ground 

of her sex, to any restriction in the acquisit ion and enj oyment of her civi l 

rights". 

See als o document E/CN .6/l27/Add.l, page 27 . 

Repl y from International Federati on of Business and Professional 'Women , 

Reply from International Alliance of vlomen , 

"Traite de Droit .Compare"' by ArminJcn, Nolde and Wol ff 1 Paris 1950, vol . II, 
page 45 and note (3). 

/18. I n Czechosl ovaki a 
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18 . In Czechoslovakia (law of 1949), in Poland (law of 1945) a~d 1.n Romania 

(la\-1 of 1932) any incapacity attached to rra.rried women ha~ b~en aboltshed; 

~pauses owe to each other mutual fidelity, help and ase1.at.ance; the :!.atcr t ext 

states t llat " marriage does not r estrain the capacity of the woman to exe1·cise 

her civil rights" (art . 194 of tha Civil Code , as amended in ~932) . 

19. In the Union of Soviet Socialist Republics both spouses have e~ual status in 

their personal relations, incl uding choice of ~esidence . !f· 
20 . In Yugoslavia, the Act of 1946 has established full eq,uality of husband ar1d 

wife; there is no suoordination of one to the other . The wife has the right 

t o choose which family name she wants to use EJ.fter n:arriage .- her own or that 

of her husband . The. obligation of protection exists , but not the obligation of 

obedience . Spouses. have separate , individual residences or domiciles; if a 

corrilliDn pl ace of residence is chosen by agreement , i t is still considered as 

individual . Tne obligation to support is reciprocal. 

Fidelity is owed-by the husband to the wife and by the Mife to the husband . 

There ' is no action i n damages for the loss of a spouse ' s affection. g/ 

Section 2 . Relations between parents and children 

A. Led t tma te ·children 

21 . In I ran, the father has full authority over the children and is responsible 

for their support . As long as the fath6r is alive , he . bears full responsibility 

property; but he may not use it for his own benefit . After the father 's death 

these rights and dutiea devolve upon the mother . 

As to custody, . if the .parents are separated or divorced, t he mother JJJ!iy keep 

a son until t he age of 2 , .and a daughter until the age of 7, at the father ' s 

expense , A~ter t he children reach these ages , t he father may lawfully take t hem 

into his custody; he may also remove the children from her care prior to these 

ages i f she remarries a/ 

y Lunz . - "Prive.te internat i onal law, 11 Moscow, 1949, page 299 . 
gj Repl y of Government of Yugosl avia . 

l/ Repl y fro~. Ir.ter~~tional Alliance of Women. 

/22.. In Italy, 
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22 . In Italy, t he mother has no authority over the children; she has no right 

to interfere in cases where CJrrective measures are taken against t hem and her 

consent is-not required for their rearriage. Custody and guardianship are always 

entrusted to the father. Even after a judicial separation, they are r a r e l y g iven 

to the mother "because the conjugal obligations of the wife are much heavier than 

those of the husband and the wife almost alv~ys appears to be the guilt y party 

i:-;. a suit for separation."±/ The rights over the property of the children ar e 

reserved to the father; the mother has only the moral right to be respected by 

her children . Y 
The new Civil Code of Italy, however, gives to the Cour~ the right to 

deprive the father of his parental authority whenver he violates his duty to the 

prejUdice of the child (article 330) and to take all appropriate steps to protect 

the interest of the child (article 333) . ~special court supervises the 

observance of rules set for the exercise of parental authority and management 

of children' s property (article 337). 
23 . In BelRium, duri~~ marriage the fath~r alone exercises paternal aut hority . 

The child cannot leave his father ' s house without the permission of the father. 

During marriage the father owes protection and assistance to the cnildren; 

on his death this obligation devolves in the mother. 

The father and on his death, the mother, administers property of children 

under 18 . The parents have the usage of such property, and it is their duty to 

support and educate ·their children according to their means .sl 

In cases of divorce or se~aration, the innocent parent usually has custody: . 
other one usually retains the right to participate in dec isions concerning 

child' s education .sl 

the 

the 

23a . Under French law (article 373 of the Civil Code, as amended in 1942), the 

paternal authority ("puissance paternelle") belongs to both parents but is 

exercised only by the father as long as the marriage lasts. The mother takes 

over when the father has, been deprived ("dechu") of his pat ernal authority or 
. . . 

when he loses his quality ·of head of the family . In case of divorce, Judicial 

separation or nul lity of marriage, the court gives custody of the children to 

±/ Reply from International Alliance of Women. 

y Reply from the International Feder ati on of Bue!ness and Professional Homen. 

/one of the 
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one of the farents and decides t he disputes waich may· a r i se between them 

concerninc t he exercise of parental authority. This aut hority belongs to the 

m.othe:r: as •,.rel l as to t he father ,.,i th respect t o consent t o the marriage of a 

chi ld (article 48, as amended i n 1927 ) and t o consent to t he adoption of a chi ld 

by a t hird party (a r t i cl e ~47 ). Paternal authority i ncludes t he dll ty of and the 

right to ~ustody, supervision and direc t i on (the right of correction was limited 

since 1935). 

'Ihe fat her, and upon his death the mot her, has the "jouissance legale11 

(legal usage ) of t b.e property of t he child under 18 years (article 384)!/. 
. I ... 

The r i ght does not belong to a parent agains t whom a decr~e of divorce has been 
., 

gr anted (arti cle 386). The rear.aeement of the child' s . property is gover ned by ' 
-s tri ct rules (art i cle 38;1 ). 

Both parents have the lecal duty. to give the child an elementary educat i on; 

t he viola tion of this duty i s punished -by penal sanctions (~ct of 29 March 1889); 
bot h par ents have t he dut y t o feed, support and br i ng up t heir chiidren 

(arti cle 203 of the Ci vil Code) . 

Various s t a t ut es provide for l oss .of parenta l authori t y i n cases such as 

c r imi nal convic t ions of t he parent , habitu~l drunkenness, public and scandalous 

mi sconduc t or crue l t y and neglect of children . 

24 . In s everal legal sys t ema of t he same group, parental au t hority belopgs 

joint l y t o the fa t her and t he mot her. I n some (Portu~al - Code 1867 - a r ticle 337 ) . 

111 C(-;l. tle ur O.i~:~ctgreerueul. , ci1e fctt~uer nct::J t he d.ec i;:;ive voice ; in other::J 1 the cour t 

i s the arbi t er ·(:Mexico - arti cle 167 of the Code ) . 

The Codes of ~hile (article 243) and Argentina (article 287- 90) give t he 

father a. right of usufruct on all the property of the chil d under age, except 

hi s earnings, gifts and inheritance. 

I n Mexico (arti cle 428 -29-30 ), t he property of the child under age is 
. 

di vi ded in t wo: t he ownership, management and usufruct of his earnings belong 

to the child as -vrell ,·as t hat of half of his other property; t he administration 

and usuf r uct' of t he other ha l f belong to the parents except where an express 

t es t a mentary provision decides ot herwise. 

25 . The German law a pplies in subs t ance pr inciples similar t o t hose of the French 

Code : both the. f a ther and t he mother have parental authority ·("elterliche Gewalt11
), 

~ Reply f r om the I nterna t iona l Federation of Business and Professional Women. 

/ but act ually it 
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but actuall.y it i s exer cised by the father (§ 1626 of the Code) . '!'he mother 

does not have the "jouissance" (ut:ace ) nor the administration of the child' a 

pr operty, she i s no t his leGal re!)resenta t ive . I n t he care she gives to the 

child, the ~other mus t com!)ly wi th the decisions of the f ather, even in ~atters 

which should normally C?~e under her Jur isdic tion . Parental au thority is gi ven 

to t he mother only it' the father has been depr i ved of it or is not in a position 

to exercise it (§§ 1684~1685 ) . 

The right of "jouissance" (usage ) subsists in Switzerland, but has been 

a boli shed in Austria , Engl and, Sweden and the. Union of Soviet Socialist Republics . 

I n Aus tria , the fE'ther a lone has, authority over the children and rights over 

their property . 

26 . Ip I srael, both par ents have authori ty over their children . Al t hough under 

the law, the father and mother do . not have t he same r ights and duties with respect 

to ~ustody, guardianship, n:aint enance and support , in practice they exercise 

t hem equally : here, custom has overruled t he l aw. As to the ri8hts over the . 

property of the children, they are equal, except with r egard to inher itance where 

a diecrimiriation against _t he mother exists.lf . 

27 . In the Netherl ands , husband and wife exer cise joint parental authority. 

I n_case of a difference of opinion, the father' s deci sion preva ils unless it 

"is obviously c·ontrary to the moral and mental i nterests or t he health of t he 

child under age" or "if hi,s dec i s i on i s dangerous for t he child" ; in such 

cases the Children ' s Court Magistrate can set aside the decis ion of t he father 

at mother ' s request .J:/ · , ·· . 
Both parents have the same rights to custody and guardianship; both have 

same duties of support and maintenance . After t he death of one of them, the other 
I 

becomes t he guardian. After dissolution of marriage, t he '' most capabl e person" 

of t he two is appoi nted guardian (see below, section 3, Guardianship). The father 

manages property of mi nor . children, is responsible for it and has its usufruct; 

where the mother exer cises parental authority, she takes over these rights and 

duties ,Y 
~8 . In most countries of the British Commonwealth, the authority over children 

~nd the rights and duties of both par ents with respect to custody and guardianship 

·~end to be equal. 
··----
; 1} 
; y 
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In Australia, there are minor differences in various States , but eenerally 

t he riehts and duties are similar, except for tbe duty of maintenance by the 

f'ather .Y -
In Ceylon, if husband and wife separate, t he father is considered as natural 

GUardian~f children.(except infants) and is therefore entitled to their custody.gf 

29 . In iSP.Qland and _Northern Irel and, the Guardianship of Infants Act, 1925, gave 

t he parents equal ri~hts over the children. I n case of dispute, the Coprt decides 

solely on the basis of the best interest of the child. 

Hm·rever , the father retains a paramount, though not -absol ute, right to 

decide, notwithstanding any pre -nuptial agreement, i_n what religion the child 

shall be brought up and what education he shall receive.Y Income of an inf~nt ' a 
pro~erty rray be used for his benefit, but money expended has to be accounted for 

when he comes of age. _The fath~r is entitl ed t.o the enjoyment of the services 

of his infant children if they reside with him, and alae to their earnings eo 

long as they live with and are zr.aintained by him. Both paren~s have equal rights 

of in..l}eri tai1ce from their children .1/ 
30. In Scotl and, the father has primary authority over the children, but after 

hi s death the rieht ~ay vest in the mother. I n determining which parent is to 

nave rigtt of custody and guardianshiP, the welfare of the child is the paramount 
' 

considera tion. The duty of maintenance and support rests with. the· father, unless 

he is unable to provide it, in which case the duty may devolve upon -the mother.!/ 

31 . In South Africa; the father has sol e authority over the children. He baa 

the Guardianshi p and can appoint guardians by his will; in which case the .mother · 
I 

gets only .the. custody . The mother can obt:ain custo.dy only by an Order of the 

Co•.J.r t in an action for separation or divorce. This custody baa now been 
I 

:_Jr:t.t~rpreted to incl ude the right ~o determine their education and religious . 
••• 0 0 .... <0 o >O 0 M 0 .... . -.--

:3dl4± U~.:- ~e · f_~·ther ,iet resXl~ei·ble for Jl:t).·illt~tld.n.e~ -~f'-· th~ -f,amUy aceordi~~:-~~~=~ 

___hj__§.~.f~iiPP.~-,1~ J..t{.~~:! i. pQly: .if h~. ,t.Q .. l?~9V..:(~~--· fl\\.P.I?9r_t . Ja .. there_· a, Y.~,!~C'~~-

-~: _to -~~~~ 

:u-~·"f3:~~Jy:i'rom the Internati6rial. .Federation or IU.efueaa and Pror.e.s_atowl 'KOIJ!ft~;=-~ ____ _ 
=gt--:Rel)ly1 f~oJI). . tlle Int~rnattonal A111.ance of Wc;>men. · ' 

&--;~~~!~ -~I'()ll?o -1ili:e Status :of ·women _ Committe~. · . . --~--... ~::'i;~~-x=;i~~:~~~~ 
v=-~~~ii from the . Internati onal Federation of Buaineaa and :Protee:Siaoot'·Gen. 
-- ----- -~ ---- . ... . . ... . . . .. ~-__ __ L3.~_!:=. m=tne · 
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32 . I n the Republic of Ireland, legally the fa t her alone has the custody of t. r:€:1 
. . 

children and a legal right over their property until they reach the a~e of 21 . If 
. ~ 

the father dies , the mother suc.ceeds to his rights and duties . 

33 . In the United States of America, 26 states recognize , cenera lly, the father 

and mother as joint natural cuardians of their l egitimate unn:arriecl m:Lnor child. 

and ~s such entitled jointly ~o his custody, eervicss and earnings . The 9 
oommuni.t.y-property states appear to consider the child' e earni ngs as corr.muni t y 

,pr~perty, owned jointly by the parents but controlled by the fa~her. In theee 

(except Louisiana and Texas) , a mother separated from her hus band retains as h~r 

separate property the earnings of her minor children in her cus tody-. 'The 15 

remaining states give the father the first rigpt to a child ' s custody, services 

and earnings; the mother suc~eds to t?e father's ~ights after his death.~ 
34 . In the Philippf nes (article 311, paragraph 1 of the Civil Code) , "the fatter 

and mother jointly exercise parental authority over their l egitimate childr en vho 

are not eo:ancipated . In case of disagreement , the father ' s decision sha.ll preva il, 

unless there is a judicial order, to the c.ontrary". 

The father and the mother have, wi th respect to thei r unemancipated children : 

(l) the duty to support them, to have t hem in t heir company, educate and instruct 

them in keeping with their means and to represent them in all actions w·hich rr.ay 

redound to their benefit; (2 ) the power t o cor r ect them and to punish them 

moderately (article 316) . 
The father, or in hie absence the mother, is the legal adminis t rator of the 

property of the child under parental authority (article 320) . 'Th~ property which 

the child has acquired or may acquire by his own wor lc or industry belongs to the 

child in ownership, and in usufruct to the father or mother under whose par ental 

authority he is and in whose company he lives (arti cle 32i) . The Courts may 

appoint a guardian of the child ' s prbperty or a guardian a d litem when the best 

interest of the child so r equires (article 317) . "The mother who contracts a 

subsequent marriage loses the parental authority over her children, unless the 

deceased husband, father of the latter, has expressly provided in his will that 

his widow "might marry again, and has ordered that in such case she should keep and 

~ Reply from the International Alliance of 1.Jomen. 

gf International Federation of Business and Professional Women. 

/exerr, i s e par ental 



exer cise parental authority over their cb1 J dn:::c•. 'l'L.e l;OU.l't; way a.l~;~o appoint a 

guar di an of the child' s provert y . in case the fat her should contract' a subsequent 

n::arriage" (article 328). If the wi-dowed mother who has contracted a subsequent 

marriage shoul d SBain_become a wide~, she shall thereupon r ecover her parental· 

author ity over all her unercancipated children (article 333). 
35 . In Scandinavian countries, the . law makes a clear distinction between parental 

authorit y and guardianshi p ,!/ The parental authority concerns only t~e persoOi-of 

t lv" chHd, not his property; it' belongs equall y and jointly to both p~rents who 

·-::.n;t t herefor e agree on questions of educat ion and the like matters. If they fail 

.. ; dgree , t he opinion of the father does not prevail, but the decision is made by 

f ,1,,, a"1t hori t y ent rusted wi th the protection of children, on the sole ground of t he 

1ntex-eet of t he child . . 
In De~ark, t he f a ther has the r ight to decide about the child' s proper ty .g/ 

In Nor"ray, the PJ;Operty of children - inherited or not. - ·is under public 

custody, l / but t he fa ther is as a rule guardian wi th regard to economic affairsg/ 

(seo bolo•;, f:loction 3, Guardianship ), 

36. I n Yugos l avia, the parental right bel ongs to the father and the mother jointly 

und is P.Xerci.<'led by t hem by agreement . Their rights and duties include t he care 

of' the chi ldren, thei r maintenance , educati on and professional training; the parents 

do not. hav8 t he right t o punish . 

In case of dispute between parents , t he "guardianship au t hority" makes the 

doc ision . l f one of t he par ent s is prevent ed from exercising his or. her parental 

fO'\·rer, the other pa rent uses it alone . The legal grounds on which a parent ·may 

forfei t hi s or her par ental ?ower are t he ~isuse of such power and a gross neglect 

of par ental dut i es ; they have no effect on right s and duties of the other parent . 

vllii l e decidins to whom the child should be entrusted for custoay in case of 

divor ce ) t he i nter est of the chil d i s the deciding factor, because t he parental 

right is given by t he l aw to parents in the interest of the child. Remarriage dOes 

~;;• !l~_,~;=;~t,~:~~tt;~,~e·.~·;~~·~-·~~h:t:· ~a:n:;d~=diltiee ·of. par~nteJ and i{he }if~Rfather or . ate~thar·.-~a·~~]-~ 
~ :: "' •---. . :or· atepehtl<li'e~ · H' ·~~ey ·li~~· ~o- living ·p~·ent~ (tbi·sT~ 

if~·}: .... .· 

If5;g_~·.;:below, sect ion . j • 
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. . . ' . ' .. ~. ) .. . 
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Both parents jointly hF.I.'Vo \.he tlnl.y rJf ~:~uplJQl·t aud n;aintenauce. 'Ihey have 

equal rights of inheritan~e . !/ 
The Czechosl ovakia, pal'tmt a l authority is exercised by bot h parents (§ 55-1 

of the l aw of 1 December 1949). 'I·hey are both equall y responsible for the 

maintenance and education of their children "in accordance with t heir -aptitudes 

and inclinations for the ber.efi t of the cor:-n:uni ty . " 

B. Children born out of .wedlock 

37 . General ly, the l egal r el ationship bet ween a child born out of wedlock and hi s 

parents follows an entirely different pattern from that of a legitimate child. 

Most legal systems recognize more readily the relationship of the chi ld to his 

mother and, apparently in the interest of the legitimate child, are r eluctant 

to do the same in the father ' s case . It follows therefore that the mother of a 

child born out of wedlock has more rights over him and assumes more duties as his 

natural guardian and custodian , In some countries even if the father wishes t o 

acknowledge hie r elationship wi th the child, the mother's consent is necessary and 

she retains her richta· over the child, 

38 . In Belgium, legal procedure for the proof of legal r elationship diff er in 

case of the mother and of the father . 

If the mother is the first one to acknowl edge the child, he bears her name 

and she has t he parental authority. If the father subsequently acknowledges the 

child, he takes the f ather ' s name and the latter will exercise the au thority. 

Children born out of wedlock are entitled to share in the estates of the ir 

parents only if they have been legally acknowledged . The parents of a child born 

out of wedlock share in his estate on;l.y if .they had acknowledged him, on equal 

terms . 

No child born of adul terous or incestuous intercourse can be acknowledged. 

Such a child is not entitled to share in his parents ' estates but has a right 

to maintenance.g/ 

39 . Under French law, a child born out .of wedlock can bring an action to establish 

his father ' s paternity in such cases as abduction or rape of the mother, unqualified 

avowal of paternity i n letter s or other private wri tings of father, open concubinage 

!/ Reply from the Government of Yugoslavia . 

gj Reply from International Federat ion of Business and Professional Women, 
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•v~ith mother durir.g :period, of conception, or ,.,here the alleged father has :provided 

f or hi s maintenance and education (article 340 of the Civil Code) . In order to 

establi sh his legal rel ationship with the alleged mother, the child has only to 

:prove his i dentity \-tith the infant born to the designated won:an (article 341) . 

If both :parents have ackno\-rledged the child born out of wedl ock, they have 

the same rights and duties with regard t o his guardi anship , n:aintenance , par ental 

authority and r eciprocal inl;leritance rights )/ 

!tO . I n Italy, a c tion in respect of legal proof of" maternity i s permitted, 

);lrovidect t he identity of the child is established beyond doubt . J udtcial 

declaration of paternity is limited to a few speci fic cases; except t hese, no 

l ega l r e lationship can be established between t he child bor n· out of wedlock and 

htrJ fa l;her , except if he acknowledges his parenthood (article 250 of the Code of 
I 

l )l~ ') )J The parent who has acknowledged the child has parental authority over 

h'i ::. ,_ . ,.~ .. : •h t_'j' r;t' r.:aint.enance and education (article 261) , ·Children born in 

ad.'.J.ltcr ;, m · ·~nce s t cannot be legally aclmowledged (art i cl e 251 and 252) . 

~-1. In t he Ne t herlands, legal relat i ons exist between a mother and her child 

bo:m out of '"ed.lock, but not between the child and his father unless and until 

c:he fathe2.· has acknovledc;ed t he child; this can be done only with the mother' s 
2/ 

:-: onsent . S' .'The child can s t art legal proceedings to establish motherhood, but 

rv:> t. an all eced fa t herhooct, excep t in case of a crime commi tted on the mother of 

a c!< H d born cut cif" wedlock between the 30lst and 179t h day :preceding hi s bi rth , 

'There can be no legal relations be t ween a .chi ld born of adultery or i ncest and 

his mother or f ather , but the mother must :provide for his support , 

The child bears the mother ' s name t: ntil he is acknowledged by the father; 

thereafter he bears the fa t her ' s name . 

The father is obliged to provide for the maintenance and education of the 

~--~~n "if he aoes ' not acknowl edge ·hlm, during irifnori ty" arid thereafter · in 6~~----= 

~~~~f~~~~fit.il ~'w.li.e-::!lave ~olfne:wl:e':agw a-· :ch:~~ ,~r.a,::O~n:. ·:of ,we4J.ook:·bave. ·.aqJ~~~ 
!f~!tif"l~"'m.1~· 'Jre_ ~· ··~·:.to.·h~ 'eu~a.t~~~-u~:'~:~:'; ' .· · · .. :~: . ·.·H · : '- .: .. :··. __ :, ._;~ ·:'.~<;.-~-

· .. -·. ;,:•_'• • .• , · , o/ ;. • •• • • • ' ·, • ' I , . ' .) • .,,,_.;, ,.- ' ' • • . • ' . · (· · ~ .:··~~ 

·nr rto parertta:l authority over ·a ch i1:d o orn out of wedlock - Reci proffii"F 

inheritance exists in the case of both father and mother.!/ 
. ' . . ... ,,Vjl~ 

f i_"om I~~e~nt:ttional. Fede~atiori of Busi~eas .and Profesaiooa.l Wo~n• . .. ~!~;~~ 
·frOm Internation~l Alliance of Women. 
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1:2 . ll . ';!... r .t ·, vi1LC" o.f ·~~~--i- .. c (8~r.::~d~·.) , ~ v:..r ;r child born out of '"'-o.loclc c..:;.n c.;:lc -, ·--····- ------- . - - --- .. --.- .. 
t.:-: .. (;<,l ~lrt: : tb -- ~-to.bli::h ::L; F · <. ::n:c.l ~)r n!;.·.t...:rn.:-.1 <.'.f filiCit i on, c.nd !;Uhmi t v'l ... ::: ~r 

~wo.i l~J)li.; ,x!.d.x.cc (:-•.r t i c l .... 21~1 of 'th...; Cj_•ril Cod.:.) . 

l~j , Jr. (;~...:c:::.:l::J, t hv J(,.\l'L i !hO co- h::.loll, .. J. •.~it.h th<- tr.ot,h~.-r vt' t h•.· ch 11rl -iwr i -, :.1, 

.l<.<":l r-~riocl. of' conc;.. ·ptjon i.~. li<~bL f or l~ i:_, ·~ .. ,~l~~i..o... u ... h,>-· lllJ f.v · tlt ~ : •.1_,v of 16 , i.n 

1·. l::;t jonc i-1ith nnuthur- :Km <lt:rlnc, t h,: o:...m~.. :pcri<?d • No d.i Gtjuct j on ia c· o.~ ·~J· .. t.v~.-cm 

t~ child. bo:rn in ndultury or incvot c.nd cny oth~r 11n o.turo.l" ch i ld . 

A clJil d born out of ,.,t.dlock h~\C no jnt -..c t o.t e; richt i n hie ft~th~.-r ' u c.ct:--.t ... ' , 

v\·vr~ i:t h-- hnd. b<.c.u ncknowl--dc;od by h i m. 

44 . In ! rem, if thv f athor uccopto as his o'\'m tho child l::orn out o.f i·Ti.dlocl-.:, h-. i c 

c ivon tho sam~ rightc a s a l oGitimato child. 'If tho fath~.-r · docs not ~;ccvpt th~ 

fa.thorhood, th...; child i s l eGally conoidvr cd as thv mother ' ::; and hie ot :..:.t uo i :::; 

i d0nt i ca.l \fi th that of ·hvr lt:gi t imatc. child}:./ 

I n Ir::r<:'. ~.-1, tho rights nnr_ duties of po.:rvnts are; equal if the; fnthvr . 
a clmmvlca.g.._c thv child . 

45 . In Chi l e , the l aw of 1935 bus permitted tho proof of fatherhood and mothvr hood 

'\'rithout l imitc-.tion . 

Tho Vvn uzu<.linn Code of 1942 permits the proof of f a thur4ood unl Go o th-

moth:.;r1 s conduct was objoctiona.blo or if t ho fC~.thcr \Wuld he!.vv bvvn pre;vc.nt~;d by 

lnw from marrying her . 

In Ar~cntina. (Code of 1869) t hu proof of parenthood is p0rmitt<..d 1 oxcvpt for 

childrur. born in ndult0ry or incest . 

In Br~zil, childrun born out of w~dlock con be l eGi t imat ed only by subs0quont 

marrio.Gv of the ir pare;nts (Qot'l o of 1916) . If th(,y o.r u s imply aclmmrl oo.gcd by both, 

th0 custody bt.lonGS to the ~~rents jointly a.nd to thv mot hor , if chc io the only 

one to nclillowlod.ac thv child . 

In Huxico, ull childr<-n born out of wedlock con b~.- nclmowlcdged and 

l cgitin:o.kd (o.r ticles 354 -55 ) . Proof o.f fa therhood i s permitted without limitations 

i n all cases . 

46 . In the ~_!:1-~ippines, 11a na tural child may be r ecognized by the father and 

mother jointly, or by only one of them" (article 276 of the Code) . A r ecosnized 

naturnl child has the riGht to bear the surname of the parent who r ecognized him, 

t o receive the part of his estate determined by the Code and to receive support 

~/ Reply from International Alli ance of 'Homen /(article 282 ) . 
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(article 282) . J\r·ti<.;J.~.o <::li'j ~md 2Rl.1. J.lot t.be car::~s :in -...1h i.ch 1-:h? f':::.+.bc:::L· <Jno. l.l .t-, 

mother ) :re s~ect:i.vely , are ::>bJJged tv 1'~<.; t:e,n.i7.~ the chi.1cl . · 

47. In ~~§'!_:land and Northe!_!.t_)?:'=:~~r~~1 a ch:J::t.d ·~;qr-;;~. uut of Y~edl o0.k h~IA nn :t r~J (f'l 

ro1ative other th.::m t be ru:Jthe :t . The chi10. bc,a.J:·G i..P.r nB-me . 

'I' he rr.ot her of such a child, as J.or1€ as .she is unn•l'?,:cr· j cd or a 11idm1 , is tovuo. 

t o ma jntc;.in t he child until he attains the ace of 16 y0ars. nc·r ~.Jb l iea·t,j_vn j_n 

t h::i.s reB:rect i nvolves a right to his custocly . Sto has also t.lle r i cht to df:: ·i~o:r·rn :i.L-:: 

the re.li[sion oj: her ch ild, an9 hel( consent i s J:equirec1 t o his rr.ar~5.<~8.~ vlh:!le ar. 

iEfant . Liabiljtie~ of t h0 rr.other are ended by .he r ceath ..:met ber I <n·sonal 

1'epre s0nta t ive s are not bound to prov i de for t he cllHCl . J.. c. he r cte<<.th, tJ:<3 f a ther· 

becon:es guaxcUan of tbe ch ild. e i tter alone or joi nt ly vl i th a c,uard Jan ap:poj.nted l;~r 

the mo t he:c; but the consent required_ t o the marriage of an i llegi tlmat6 :infant 

1·:hose rr.othe r i s dead i s that of the guardi an &}?po i nted b,y tl1e rr.other . 

'I'he rr.other can s t art legal proceedine,s tl~:,a in::>t the pv.t e.t i ve fathe::-· to pr ove 

v:~terni t~· c:m/ secure o.n order for maint enoncc; cos ts . 
' '{'lie fp,;'dler of an illee-,1 timote ch ilt1. 5.s not recogn:ized by the b.~; of' England 

for c)v i.l purposes . The:'cefor-0' he i s under no obUgat-ion -l:.o pro-v iCie :i'or the child 

i T .• t he alJsence of an aff'H ir~tion onloL But he rr:t-,y t~5lC!;; a ) i.udj.nG contract v:ith 

t he mot.he T to contribute tovw.nis his tl\c.. intenance . '.t'ht·3 [.:;:·t iter rr:a;y a lso be compe l led 

to cont r i bute to th<: support of the ch i Jrl. by letiO.l p:c·..ocet- \:. :in~;s i :l::>tl,tuted by t he 

mot.her o.c by the lo<.:c.l author:L ty. , Unl e<H he h•:.s ob t c'.ined v.n <:).cloption order or has 

mtr-ried the mother, the i'Gi.tl~0r has no r i ;_,ht to the custoey of the chHd during the 

lH'e t in:e of the mother, even t hcn.lS,h he iG in a bett er IJusition to ,maintain him; 

Ih' r can be e.ppoint a gucTcU.un i .m:· h:\n1 by '-:ill. :Jut e.ftcr the mother ' s death he 

h:::.s a ri.e:,ht t o h is cuetod~'; .:d t.he1· .:lont> o r jo i ntly with e.ny guardian appo inted 

by the I!~othe. r; e.nd -v:hcnever he is i n lm·1ful custoc.y of the (:;hilcJ , the Court will 

protec t his r:i e,ht . 

= -=-..:rr: a child bo:i:'Ii ou t of vedl·)ck tHes intestate leev i ng no i ssue , the motherj-:-:::n= 

-H~J! m.MJ:~~~i~.~;~~~~~ t~~d~;-_ ,s~~·jec ~ \0.: int~ni~~Q • oi·. i _ t\U,rV i.V~in~ s.ix>use ' to iihe ·• ~#~!;~~-~-~~H ~--
re:n~"l'Y H:ee"tate" absolutely.:·. In d.e-i'autt of ietiiC:Jrr,ate . 1ssne'- if the mot!Wr' d~~ 
~-===·-.: .. :. - 0 0 . 00 :_-:H:==== 

. , .... . . ·· · ·.· . 
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fl t 'L L; H.t-; ·r,d tbe chj]{i
1 

l lf\.13 ide (.;llo1,,_,•1 ,1[ f11. : 0. l l l:.t. l:l.Ur;ltvJ.·:l1;y U'I~J.' him . Vlld l.e the 

u 'L.:t·i . J ti ut. vt' E'>U'1J.l:JVl'l; j s t:bt~:t.·e:.(\ by rr../!_.l, ~:;J: t:u . r1 t ' <:> +.l!F.ll' , mut;u1:1.l rl g 1>+-. i:i v.f h 1l·.c.! 1 '-:"' ' · ·.:: 

· · -; L-:;i~ .:,n l.~r b~l,Heen. rr.ot!"JtlJ.' bud ch1 1 r1.~-~ 
Jr" i·.l ,"'! Tiepu1)1ic vf Irel and, an iJ.J.eGit.irral;c;; chiJd tt>.l~es h:lc Jl .v r.hAt ·1 1:1 llftU:~ , Rr.d ·-··-- - . .. ··-.. . _ .. --.-

:::l'b h.-:.~: h is c.;ustu~ .. y . 'J'ho f a thel" must contribute to his snppv1.·t , but vnJ y if ha 
o / 

·.l 1,,,; ~ =- __ .:, ~:i:~·rnj_ty or if it i s r>roven 8Jainst hin~='. 

J. ~, , ,._, •r: ···· ·; n:>R Stat es of the Commonweal th of Australia . i f i t can be established 

k _ r,. (·:·'·'-·~-:: ·.>f ll,g t hnt a. lr.tm is the father of an illeGittma.te child, an ord.er l!!ay 

be r, --,_5.<> n~,~- :inr; ~-- r.jm for hia snpport . Ro'I-Tever, the mother has t he sole right t o 

cn.~i: ,x: ~; t )f' t l :0 c t1 i ld '=vcn thouc;h tlw father is supportinc h im . The mother alone 

hnr. r1. c:ht s of inheritance }_/ & '5/ 
50 . I n Ceylo!'l, the mother of a child born out .of wedlock is responsible for hi s ' 

ca1·e anc. custody; the child bears her name and inherits her property. The father 
2/ -

i.e only liable to t he mother for provision of main tenance- . 

In ~~uthern Rhodes i a , the father of a ch~ld born out of wedlock has no right 
I 

to hi s custody but must s upport him. The }Ilother has s ol e custody a nd guardianship 

of · the child . Chil dren born out of wedlock can succeed to their mother' s property 

on i ntestacy, but not t o t heir father' a ; they may, hawever, succeed under his 1·Till, 

except if corn of inc estuous intercourse![ 

In ~out'i1 Africa, .the father ha s no r ight s a t all in rw~ard t o a. child born out 

of 11udlock : t ne mother has t he cus t ody and is his sole GUardian, but the ch:i.ld is 

entitled to ~aintenance f r om t he f ather as well as from the mother , The chil d 

beers his mother' s name a nd has riuhte of i nheritance in respect of h is mother ' s 

but not of his f ather ' s estate . I 

"il. In the Un i t ed States of America , each of t he States (except l~) has sODJE:J 

t~t f'.tutory .I·ro,rision ch~r.:;inc the father of a chile. born out of wedlock with his 

support aftE:r .the paterni ty has been est abl ished by pr escribed court procedure , 

At l 0a.ct 23 states have provision s to enforce the mother' s respon sibility for the 

child ' s rraintenence . 

The mother is the natural cuardian of a child born out of wedlock, and will Qe 

a.:rrpointcd c u&r dien of h is property unless h is interests require a d i f f erent 

e:. rx·~· r.c;emer.t ; on her death, t he father has superior right to the child' s. custody 

fJ T"{'· i'Ul'j !x, I appointed [:Uar dian , 

- _ _ _ _ _.L,._ 

!,/ ~eply fr~·r:J 

g_/ Reply frcPl 
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In practically all ' the states the mvth~r :tn>·.-;rits from i;he t.- :.::·sn·lj(.; c•L' a d 1.:ld 

born out of wedlock who dies intestate . I n 9 s tates, !;lJ .. ' f o.th(,l' Jt et;y DhtH'u .h:. the 

~state if he has aclmowledcecl_ his paternity but the muLhc~.· 6nd lwr hwirs ha·,rc 
. 1/ 

su·,:;erior ' rights of inheritance-'. 
'~ 

52. In Del1lll8.rk, a child bor-n out of 1·Tedlock t ,a f'. t.ht.; rirJmt~ ri. ;<;ht o tovraru tk· 1r.v t Ler 
' 

as a legitimate child; the same is true of t he :! '1'-\th<-n: :i f L:il·J f a t h E:>r l;·.;Ld is 

aclmowledced by him or declared by the Court; t.h,:') t; c; :c i , J·, i,,;; .i'J,rl.:v\" ~c: te ;i> o C:f 

name and the richts of succession. 

···•··. :, t ! l"":' 

The mother has the authority ancl. t he richt o~ d.E-;CiB:ion concerning tb~.,, c l~ .: ·: ,: t s 

t1ducat1 on and pro:P.,rty. 'l1he father has no ri(:;hts •·rithout t he mother' s conse.l~t . 

\.Jith he r consent unJ.y, the f a ther can adopt hj.s 0'\-i!l child.3.{ 

53. I n :~_:JT'•'a.Y , leL;al l't 'l o.t i vnB h 'ltveen t he mother and her ch :i.ld ho:cn ou:i. c..1· \:E>dlock 

8UP},'osed. t o e:x:lst auton:a tira.1 ly and. do not need any esta.blishinG." Leeal 

1·el a tion ::, betwt:en t be ·ch i l C. and_ hls f a.tr1( r ~an ue establiohcd qnly through 

.!.'e ' L". 'i l d '[,:\ . ,;. ~ ~).f.' }:·:-d;·) :: 'J.d t ;•( 0:1.' by rourt de c i sj.on. 

1-Il-wJ; these reli:il;:iun s IH:.t vo been f'i~tablishfJd1 both :parents ha\' (; the same rip,hts ' . 

and dut ies towar d.d the ch:il<l1 cun cerninc namG) support and ,:3na r d ion.sh:\p . ·Tl:o 

authori ty :-.ud, cu~:rGvdy are r;enerally \r\~ r:t.cd :in the mothe·n·, b-:. c:1 '' ~e the cl:. :Lld nor rcally 

l:L \'e s 1-r:i th her~~ 
')h . Iu ~we~~n., · l oc,o.l !'elaticms be·0ween mother and child arc the sane 1-Thether the 

c h:i.ld is bor n out of 1-:edloclc or in .rr.L•.rriae-e. As t o r,he f'athf·'Y', h A ~.c1n 1'l.r:>'k:n.0'·'1.~0..~~ 

t he child or be decl arvd father by t h0 courts; :i n s uch cnse 
1 

the child is gi ·ren the 

same ric; :~ ts a B a l ee;i timate chi l \1 . . 

Chi1(1.r-cn bor n out of wedloc!c bear 1-.hcJr mother • c; ,·,amG, if not l egitimated by 

t lto father - the mother haf· :parentc.; l t t;'t;l!<>:h t y on0. :lB their custodian; upon her 

deat h, t.he father . 

"~'h• ; f ather rr.us t eontr1 but(~ to the m:ppor t to t:ll). cxt ont .fixed by the court, and 

· the moi.(l<~r ... is r.es:pon:.d'Jle for the balance o.f coctB- and. for the personal care.~ · ·· .. _ __ . 

A oh]-lf.l:·::b0r.n · .oot-:.c1.f w.edloek has :t'ull . . inhe.ritance .. ri0nta ·.from ·his .mother ~-~ 

f :a :il:.s-:::~~~·~:ht:l:~, ·~~ Ti~:ht·8· ~0:.·· his. t't>.t~~;, ·~· · irrher1-~~~·,· .. eY.:C$pt if' "legi tiita:t'ed~.~~;~~== 
HoVIo l U .'J lf the parcnt1:~ of t l1e child are enga.:.;cd to be ma rried but do not marry, 

i.ho c !Jn .. n. i nheri.t.s .frdm lJoth r ather and mothur and t heir 1·0lat1 vesg{ 
:)5 . I n !.~~:_::~~~?'-via, there is no 'vlay i n which the mother e<:~n compel the chHd' s 

f1 ~"~Ji~'Y;:fY: i:>ii': International Federation of Business and Professional Homen. 
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father to marry her, but e.scertainment of :pa.teulity and maternity is permitted 

(articles 4 and 25 of the Code) 1 either by judicial decision or by aclmo'\orledgement . 

A child born out o.f wedloclc bears the name of his mother; if the father 

recocnizes him as his, the parents may agree that t he child bear the f amily r~me 

of the father . 

The custody of the chil d born out of wedlock belongs to the mother or to the 

father, eccordinG tc mutuel ecreement cr t o decision of the 3uerdie~ship ~uthority 

(article 7 of the Code) ~ The obligation of support rests upon both parents . They 

have equal rights ' concerning the education of the child -neither has t he right to 

punish . The consent of either to his marriage i s not required . 

There is a mutual right of inheritance between the chilfr and his mother and 

her rel atives; the same is true of the father who has aclcnowledged the child!~ 
56 . In Czechoslovakia~ the law of 7 December 1949 which came into effect on 1 

January 1950, malces· .the l egal status of children born out of wedloclc the same as 

that of legitimate children . 

In Poland, the .father of a child born out of •redlock is liable for alimony; 

fatherhood can be proved a~inst him under all circumstances . Furthermcr e, the 

law of 1946 enabl es courts to grant the stat us ~f ' a legitimate child to the child , 
born out of wedlock, whose :r;arents lived as husband and wife or treated the child 

as a legitimate child. 

Section 3 . Guardianship 

57 . In many legal systems, guardianship of children by parents is clos.ely linked 

to custody and t o the exer ci se of parental authority. With respect to guardi~ship 

· of childre~ not their oYTD, the rights and duties of men and women are generally 

similar . 

58 . In France, the father, during the marriage is ~he legal guardian of his minor 

cbildren (article 389 of the Civil Code); his ri13hts over the proper ty, earnings. 

ai d services of the child (see Section 2-A above) derive from his guardia~shi~[ 
In the event of his death, the mother is the guardian, but the father can 

designate a Family Council, without the advice ·of which the mother guardian cannot 

perform any act of guardianship (articles 390-91) . 

The mother can decline guardian~hip (article 394) . If the mother - guardian -

~/ Reply from the Government of Yugoslavia . 

2/ Replies from International Federation of Business and Professional Women and 
- from Internaticnal Alliance of Women . 

/inten<\s to 
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i:lte:tds to remarry, she must call the "conseil de famille" which decides whether 

she should remain guardian (article 395). 
If the Family Council decides that the remarried mother will retain 

Guardianship, her husband mu;t be designated as co -guardian and bot~ will be 

jointly responsible for the administration of the minor 's property. The same rule 

applies f or every woman-guardian (article 396) . 
Articl~ 405 of the French Civil Code provides that a married w0man shall, 

" 
before accepting guardianship of a child not her O'Wil, secure her huebend': e consent 

and that the latter shall necessarily be co-guardian!{ 

59 . In Belgium, the survivinc parent ie the legal guardian. The father can 

hovever. des ignate a Family Council without the a<lvice of which the mother cannot 

act as guardi an . 

The mother can decline guardianship. 

If she decides to remarry, she must call the Family Coun~il which will decide 

whether she will retain the guardianll'hi~,( . · 

60. In Italy, in t•e choice of a guardian, the father alwaye'takes precedence ~ver. 

the mother (article 424, final para . ) . Generally rights and duties concerning 

guardianship' are limited in the case ·of women. 

choose a woman for guardianship (of a child not 

male person available for the specific case~( 

It is a customary rule never to 

her own) except if there is no 

Q J. ' Q ~.?l"'\1'1't0'9"'\ 'r"'tO'""' 0 +-- ··--· --., - - _ ,.,_ ... --~ ~-
v~v-.... ~ .._ ... ""'AoU 

assuminG or from continuing the guardianship of a child not her own. 

61. In the Netherlands, when a s ingl e woman marries, she can appeal for release 

from suardianship of a child not her own. Guardianship by a married woman begins 

after she has declared her willingness to accept it, with the authority of husband 

or judg~t Once she has assumed guardianship with the anthority of her que~ or 

of the court, the married woman has the same rights and duti es as men and unmarried-

women suardian~{ · , ; 
' 

As to the guardianship of their own children, after the death of'one of the 

parents, the other is the legal guardian of the child. After dissolution o! 

marriage, the parent who i s the most capable is'appointea gu~rdianl{ 

1/ Replies from International.Federation. of Business and Professional Women and 
- from International Alliance of Women . 
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62 . In Germaay, the father is ·guardian . He can desiCPate his successor in 

guardianship in his will if , at the time of his death , he has parental authority 

over the child . (§1777, para . 1) 

63 . In Engle.' d a:..d Northern Ireland, at common law, the father and, upon his death, 
-

the mother, is the natural guardian of the child unless he or she has forfeited 

this. right by misconduct . The common law right of the f ather to the guardianship 

of his infant ch1idren was modified by the Guardianship of Infants Act, 1925, 

which gave the mother an extensive right to apply for guardianship of the children 

when the interest of the chilq so requires . If either of the parents has appointed 
.r 

a guardian after his or her death, the other parent acts jointly with the appointed 

guardian . 

The mother of a child born out of wedlock: is his natural guardian . At her 

d~~th, the father becomes guard+an, either a l one or jointly with a guardian 

appointed by the mothe! . 

Men and women, married or unmarried, have the same rights and duties with 
1/ respect to guardianshi~ of children not their own-. 

I n Scotland, in determining · which parent is to be the guardian, the ,.,elfare of 

the child is the paramount consideration . 

64 . In South Africa, the father has sole guardianship and can, by will, appoint 

another guardian in hi s stead after his death (see Section 2 -A above); as guardian, 

the father aruministers the chil d' s property; the mother obtains this right only 

after fabher ' s death and if h~ has not appointed ancther guardiang{ 

65 . In Ceylon, the father is deemed to be the natural guardian of children except 
11 Infants11 of whom the mothe~ is guardian . The Courts· can however appoint the 

mother as guardian of any child if there is gocd reasonl{ 

The unmarried mother is the guardian of her child born out of wedloc~{ 
66 . In Australia, men and women, married and unmarried, have generally the same 

r ights and duties with respect to guardianship of childrerig/ The same is true for 
- 2/ and 3/ Ireland, Israel, Southern Rhodesia and Denmark: .- -

67 . In the· United. States of America~/ 34 s tates give both parents the same r ights 

of natural guardianship; 15 states prefer the father as natural guardian during 

1/ Replies from International Federation of Business and Professional Women and 
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marriaGe, if t he marriage is broken by divorce or legal s.e:paration, neither parent 

has any legal advantage over the other: t he best interests of the ·child gui de the 

court ' s disposition of the matter •. 

7 States by statute prefer the father when a guardian of property i s to be 

appointed for his child . 

9 States authorize the father to appoint a~uardian to his minor child after 

his death; subject however to the mother ' s r ight to succeed the father as natural 

guardian and su~ject also to the mother' s written consent . 

The-mother is considered natural guardian of her child born out of wedlock, 

The f ather becomes his natural guardian only if he legally acknovrledges him • 

. 68. The Brazilian Code gives preference ~or guar dianship t o males (article 409) . 
In Iran, a married vroman must obtain her husband' a permi ssion before ahe can 

assume the responsibility of guardianship!{ . . 
I 

· 69 . In Scandinavian countries , .guardianshi p differs from par"ental authority which 
! : 

. concerns only the per son of the child (see above' s~ction 1. ~. Guardianship 

consists in~ the administr ation · of minor' .s property and in hi s legal representation. 

The• guardia~ does not . have the usufruct of the child's propert y , 

In Sweden, both par ents are guardians . 
' ~n Denmark, the father is t he guardian; the mother becomes -guardian i n case of 

the death of the fa_ther or in case of divorce, . if she has the custody of the 
. 1 I 

chi.Ldr en-·. 

In Norway, while both parents have custody, the father is -normally the guar di an . 
of his children. As guardian, ~is consent i s necessary regarding contracts for a 

child' s .service~( If the fatnsr has died or disappeared or if he is unable to 
' manaGe his affairs, the mother ~s guar dian , The mother is guar dian of minors born 

out 0f wedlock, unless the County Governor decides that it ·should b~ the father . 

Men and women have the same rights and duties with r espect to guardianship of 

children not their own!{ 

Section 4. Adoption 

70. Men and women have an equal right to adopt children in Austria, Ceylon, France, 

I7an, Israel, Italy (except for slight di fferences) , Norway, Philippines, Scotland, 

Southern Rhodesia, South Afr ica and Sweden . 

~/Reply from Internationai Alliance of. Women 
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71. In Australia, generally men· and wolllen have t he _daJne r igid; tv Ad ,~:vli dl1 1·lt·o;H _, 

although in some States certain differ eljces exist '-lith r egaro.l t o thd age a t vrhj ch 

·lihey can. adopt, and in the r i ght of a married per sun t o adopt, vi thout the Cc...'ll~eut 

of hie or her spouse. 

In Victoria, a single man adoptinG a child must be at least 25 years ulder 

than the child~t 
72 . In England and Northern Ireland, a man cannot adopt a female child unless 

there are special circumstances -which justify the adoption. No adoption order can 

be made where the applicant is ·under the age of 25, unless the applica~t is the 
- 1/ . 

mother of the child-. 

73 . In Belgium, the rights to adopt are the same for men and women, but, if 

husband and -wife adopt a child, the·parental authority belongs to the husband~t 
74 . In the United States of America, the adoption of children by single persons 

of either sex is not :1oolced upon favourably ; However, in cas~ of exce~tional 

ability to car e for ~e child, or -where a family relationship exists,. this · 

ob.jection may be _wived ir! favour of the · single per son . • 

When the adoption takes place by an approved couple, the parent•e.ri7hts 

r esponsibilities become the same as in natural parent-child relationshi~ . 
and 

75 . In Yueosl avia, the vonditiqns for adoption are the same for unmarried men 

and women; either has to be at least 18 years older than the adopted person who 

must be a minor . 

For the adoption of a child by a husband and wife, the consent of both is 

necessary; but if one of them refuses consent, .the authorization may be obtained 

from the cour~t 
76 , I n Sweden, the right is the same , but 1f a husband and -wife -wi1eh to adopt a 

child, both must be parties to the adoption!t 

There is no legal adoption in the Republic of Irelandl{ in the 

Netherlands,~ · and 1/ in Columbia, Mexico, and Portugal . 
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