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10. In particular, article 2 was unacceptable because
it conferred compulsory jurisdiction on the International
Court of Justice—without the consent of one of the
parties—regarding the arbitrability of an existing
dispute and the existence of an alleged dispute.

11. Articles 30, 31 and 32 were also unacceptable be-
cause they introduced the possibility of the validity of
an award being challenged on certain grounds, which
was contrary to existing practice and would seriously
detract from the award’s value.

12. He supported the proposal that further considera-
tion of chapter II of the report should be postponed till
the ninth session, so that governments would have time
to examine the draft convention in the light of the
explanations the Commission had provided and of the
discussions that had taken place in the Committee.
The Commission’s explanations might cause some gov-
ernments which had submitted comments to reconsider
their views on those of their suggestions which the
c(ilort{lmission had decided not to incorporate in the
raft. ;

13. Mr. POVETYEV (Byelorussian Soviet Socialist
Republic) noted that opinion in the International Law
Commission had been by no means unanimous on the
draft convention and the important questions raised
therein. Quoting from paragraph 28 of the Commis-
sion’s report, he agreed with the views of some of
the Commission’s members regarding the various short-
comings of the draft. As the Polish and Brazilian rep-
resentatives had pointed out at the 383rd meeting,
some of its provisions were clearly contrary to gen-
erally accepted principles of international law.

14. Thus, under article 2 the existence of a dispute
or the question of its arbitrability could be decided
by the International Court of Justice at the unilateral
request of one of the parties and over the -opposition
of the other. Such a provision was unprecedented in
the history of arbitration, for the basic principle of
arbitration was the voluntary undertaking of the par-
ties to arbitrate. The authors of the draft must have
been well aware that the draft represented a radical
departure from that basic principle, since they had in-
cluded in it many other provisions for bringing
the machinery of arbitration into operation in the ab-
sence of the agreement of one of the parties. Articles 3,
10, 11, 16 and 20 granted the arbitral tribunal or the
International Court of Justice various powers to that
end. Moreover, under articles 29, 31 and 32 the arbitral
tribunal became a court of first instance and the Inter-
national Court a court of appeal, so that the essential
difference between arbitral and judicial procedure was
destroyed.

15. The Commission was therefore not justified in
stating, as it did in paragraph 29 of its report, that the
draft was in conformity with the general principles of
arbitration. With reference to the same paragraph
he wished to make clear that the members of the Com-
mission who had opposed the draft had done so, not
because they considered any measure designed to
strengthen the obligation to arbitrate to be contrary
to the principle of the sovereignty of States, but because,
under the pretext of providing procedural guarantees,
the draft included various provisions relating to mat-
ters of substance, such as the arbitrability of disputes,
which violated the basic principle of the free will of
the parties.

16. The undertaking entered into by a State to resort
to arbitration in the case of a specified category of

disputes must not deprive that State of the right to de-
termine, in the exercise of its autonomous will, whether
a matter came within that category of arbitrable ques-
tions. Where a question did not fall within that category,
the State could not be compelled to submit the dispute
to arbitration, although it could agree to do so. Any
disagreement on the question of the arbitrability of a
dispute had to be settled by negotiation between the
governments concerned and could not be left to be
decided by an outside organ as part of the States’
original undertaking to arbitrate.

17. Lastly, he wished to draw attention to a political
question. As many speakers had noted, the Charter
considered arbitration as one of the means of the
proper settlement of disputes. In examining the draft
the Committee should bear in mind that a departure
from the basic principles of arbitration, or the destruc-
tion of the difference between arbitral and judicial pro-
cedure, would deprive the Members of the United
Nations of one of the means of the pacific settlement
of disputes.

18. In view of the above considerations, he could not
accept the draft convention, and reserved the right to
speak on the draft resolutions before the Committee
at a later time.

19. Mr. CAREY (United States of America) said
that his Government had been a consistent advocate
of arbitration as a means of the pacific settlement of
international disputes, and the International Law Com-
mission was to be commended on the draft convention,
which was a text well calculated to achieve the Com-
mission’s object of ensuring that obligations to submit
to arbitration, freely undertaken, were effective.

20. The draft convention contained a number of far-
reaching innovations, which governments would have
to consider carefully before adopting them. Foremost
among them were the provision empowering the Pres- -
ident of the International Court of Justice to appoint
the members of the tribunal in the event of either of
the parties failing to do so within a certain time, and
the provision empowering the tribunal itself, in certain
circumstances, to draw up the compromis, both of which
had the effect of substituting, after a certain time
had elapsed, the will of third persons for the consent
of the parties. The traditional type of undertaking to
have recourse to arbitration frequently left the composi-
tion of the tribunal and the compromis to be decided
upon later, and there was a presumption in such cases
that the obligation to submit to arbitration was contin-
gent on agreement on those points between the parties;
unless governments were satisfied that their obligation
was contingent on such agreement, they might not al-
ways be willing to assume the obligation in advance.
21. His Government felt, therefore, that it might not be
desirable for the draft convention to be made applicable
to all undertakings to have recourse to arbitration; for
the time being the draft convention should perhaps
rather be regarded as a model for use, in whole or part,
in future arbitration agreements that the parties were
particularly anxious to make effective.

22, His Government was not prepared for the moment
either to become a party to a convention on the lines
of the draft, or to participate in a conference convened
to conclude such a convention. The best course would
be for the General Assembly to take note of the draft
convention and to refer it to governments with a view
to their making use of its provisions in any arbitra-
tion agreement which they might decide to enter into.











