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19. At the present juncture he would merely make
some general remarks, reserving the final attitude of
his Government.

20. In examining the draft convention on arbitral pro-
cedure it must be borne constantly in mind that the
purpose of the International Law Commission had been
to codify the principles of international law relating to
arbitration, and that any codification must be limited to
established principles. Arbitration as a means of peace-
ful settlement of international disputes was essentially
based on the agreement of the parties to submit their
dispute to arbitration, on their agreement regarding the
existence of a dispute and its arbitrability, and on their
completely free choice of arbitrators. Any departure
from those principles, however slight, in a codification
of arbitral procedure, would result in a document which,
although possibly very interesting from a theoretical
point of view, would have no practical value, because
it would be accepted by only a small minority of the
States which formed the international community. Ap-
parently the International Law Commission, in the draft
it had prepared—which incidentally was not confined
to arbitral procedure but frequently related to arbitra-
tion itself—had not adhered strictly to those principles.
21. The provisions of article 2 of the draft, which dis-
regarded the principle of the necessary agreement of
the parties on the existence of a dispute or on whether
the dispute came within the obligation to arbitrate, were
inacceptable because they tended to make arbitration
compulsory.
22. Further, the International Law Commission had
neglected to establish explicitly the right of States to
settle for themselves questions within their domestic
jurisdiction. Yet the Argentine Government had drawn
its attention to that point (A/2456, annex I, 1).
23. Article 3, paragraph 2, not only violated the prin-
ciple of free choice of arbitrators by the parties to the
dispute, but also raised the question whether it would
be wise to empower a person, however great his in-
tegrity and legal qualifications, to appoint arbitrators
as he chose. The objections to that paragraph were
based on principle and did not reflect on the particular
qualifications of the person called upon to make the
necessary appointments.
24. Article 11 of the draft gave the arbitral tribunal
discretion which might sometimes go beyond any power
of interpretation which the parties might be willing
to concede. Article 17 also gave rise to objection, for
it authorized the arbitral tribunal or the chairman to
prescribe any provisional measures for the protection
of those very interests of the parties which were the
subject of their dispute.
25. The Iranian delegation recognized that some pro-
visions of the draft convention were reasonable and
likely to encourage the conclusion of treaties on arbitra-
tion between States. Its criticism was inspired by its
desire to improve the draft so that the great majority
of States would accept it.
26. The Iranian Government was in favour of an in-
ternational legal system in which recourse to force
would be eliminated as a means of settling disputes and
which would ensure international peace, and welcomed
any contribution to that end. ,
Mr. Tabibi (Afghanistan), Vice-President, took the
Chair.
27. Mr. SAFDAR (Pakistan) associated himself with
the tribute paid by other representatives to the members

of the International Law Commission and its special
Rapporteur on arbitral procedure.

28. Pakistan firmly believed that all disputes, whatever
their nature, could be settled by pacific means, and
regarded arbitration as one of the most useful means
to that end. His delegation was glad to note that the
International Law Commission had codified in its draft
convention the basic, universally-recognized principles
of law on arbitration.

29. A number of delegations had expressed the fear
that a convention based on the draft prepared by the
International Law Commission would commit the
signatory States to submit present or future disputes
to arbitration. Those fears should have been dispelled
by the statement made by the Chairman of the Interna-
tional Law Commisison at the 383rd meeting. It was
clear from article 1 of the draft that the obligation
to submit a given dispute to arbitration could only
result from an undertaking voluntarily entered into by
the parties to the dispute, and the procedure provided
in the draft obviously applied only where the parties
voluntarily undertook by treaty to refer present or
future disputes, or certain categories of disputes, to
arbitration.

30. Paragraph 1 of article 3, and article 4, embodied
the principle that the parties to a dispute should be
free to appoint the arbitrators themselves. It was only
in the event of one of them failing to make the neces-
sary appointments that the procedure provided for in
paragraph 2 of article 3 became applicable, in order
to prevent an undertaking which a State had freely en-
tered into being subsequently nullified by its refusal
to appoint arbitrators. Again, the draft recognized
that the parties were free to choose the law to be
applied and the procedure to be followed by the tribunal.
In that case it had provided for similar measures sim-
ply to prevent the parties’ joint decision to have re-
course to arbitration from remaining inoperative,

31. The draft convention contained certain innovations
about which, however, there was nothing revolutionary.
The Commission had introduced them in an endeavour
to ensure respect for agreements freely entered into.
The Pakistan delegation was in general agreement with
the principles laid down in the draft, but reserved the
right to give its views on individual provisions at a
later stage.

32. At the 383rd meeting the Polish representative
had criticized the draft convention on the grounds that
it forced arbitration upon sovereign States. The Pakis-
tan delegation considered that the draft merely clarified
and where necessary supplemented the existing law with
a view to making international arbitration as workable
and effective as possible and safeguarding it from the
danger of frustration' by unilateral action. It in no
way forced a sovereign State to enter into an under-
taking to submit a dispute to arbitration but, when such
an undertaking had been freely entered into, it en-
deavoured to ensure that the obligation to settle the
dispute by an arbitral award based on law and having
binding force was respected.

33. Similarly, article 2 presupposed a prior agreement
by which the parties had undertaken to have recourse
to arbitration, and it was only when the parties disagreed
as to the existence of a dispute, or as to whether an
existing dispute was within the scope of the obligation
to have recourse to arbitration, that the article provided
for intervention by the International Court of Justice,








