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AGENDA

[Note: The agenda items are listed in the order in which they appeared in the letters

dated 21 September and 19 November 1974 from the President of the General
Assembly to the Chairman of the Sixth Committee (A/C.6/427 and A/C.6/433).! The
number in brackets after the title of each item indicates the number of the item on the
General Assembly’s agenda.]

At its 2237th and 2291st plenary meetings, on 21 September and 19 November

1974, the General Assembly decided to allocate the following items on the agenda of the
twenty-ninth session to the Sixth Committee for consideration and report:

1.
2.

10.

It

12.

13.

14.
15.

Report of the Special Committee on the Question of Defining Aggression [86].

Report of the International Law Commission on the work of its twenty-sixth session
[87].

Participation in the United Nations Conference on the Representation of States in
Their Relations with International Organizations, to be held in 1975 [88].

Report of the United Nations Commission on International Trade Law on the work
of its seventh session [89].

United Nations Conference on Prescription (Limitation) in the International Sale of
Goods: report of the Secretary-General [90].

Measures to prevent international terrorism which endangers or takes innocent
human lives or jeopardizes fundamental freedoms, and study of the underlying
causes of those forms of terrorism and acts of violence which lie in misery,

frustration, grievance and despair and which cause some people to sacrifice human
lives, including their own, in an attempt to effect radical changes: report of the Ad

Hoc Committee on International Terrorism [91] .

Respect for human rights in armed conflicts: report of the Secretary-Generat [92] .
Review of the role of the International Court of Justice [93].

Report of the Committee on Relations with the Host Country [94].

Need to consider suggestions regarding the review of the Charter of the United
Nations: report of the Secretary-General [95].

Declaration on Universal Participation in the Vienna Convention on the Law of
Treaties [96].

Question of issuing special invitations to States which are not Members of the
United Nations or members of any of the specialized agencies or of the International
Atomic Energy Agency or parties to the Statute of the International Court of
Justice to become parties to the Convention on Special Missions [97] .

Report of the Economic and Social Council [chapter V (section D, paragraph 493)]
[12].
Diplomatic asylum [105].

Implementation by States of the provisions of the Vienna Convention on Diplomatic
Relations of 1961 and measures to increase the number of parties to the Convention

[112].

1 For the order of consideration of the items decided by the Committee, see the 1462nd meeting.
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Furthermore, the President of the General Assembly, by letter dated 8 October 1974
(A/C.6/431), transmitted to the Chairman of the Sixth Committee a letter dated
7 October 1974 from the Chairman of the Second Committee expressing his desire that
the Sixth Committee communicate its observations, from the point of view of drafting,
on the text of the draft agreement between the United Nations and the World Intellectual
Property Organization, considered by the Second Committee under agenda item 12
[Report of the Economic and Social Council (chapter V, section A.6)] [12].



GENERAL ASSEMBLY
TWENTY-NINTH SESSION

SIXTH COMMITTEE

Summary records of the 1460th to 1521st meetings,
held at Headquarters, New York, from 18 September to 9 December 1974

1460th meeting

Wednesday, 18 September 1974,.at 4.40 p.m.

Temporary Chairman: Mr. Abdelaziz BOUTEFLIKA (Algeria).
A/C.6/SR.1460

FElection of the Chairman

1. Mr. GARCIA ROBLES (Mexico) nominated Mr. Milan Sahovi¢ (Yugoslavia) as
Chairman.

2. In the absence of further nominations and in accordance with rule 103 of the rules of
procedure, the TEMPORARY CHAIRMAN declared Mr. Sahovi¢ (Yugoslavia) elected

Chairman by acclamation. '

Mr. Sahovié { Yugoslavia) was elected Chairman by acclamation.

The meeting rose at 4.45 p.m.



GENERAL ASSEMBLY
TWENTY-NINTH SESSION

1461st meeting

Monday, 23 September 1974, at 4 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

Tribute to the memory of Mr. Milan Bartos
and Mr. Talar Miras

On the proposal of the Chairman, the Committee
observed a minute of silence in tribute to the memory of
two former members, Mr. Milan Bartos (Yugoslavia) and
Mr. Talat Miras (Turkey ).

l. GUNEY (Turkey) thanked the Committee for the
tribute which it had paid to the memory of Mr. Talat Miras;
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his delegation would convey the Committee’s condolences
to the Turkish Government and the family of Mr. Miras.

2. Mr. STARCEVIC (Yugoslavia) thanked the Committee
on behalf of his Government, his delegation and the family
of Mr. Bartos.

Statement by the Chairman

3. The CHAIRMAN welcomed the members of the Com-
mittee and thanked them for the confidence they had
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placed in him by electing him Chairman. He would do his
best to ensure the full success of the Committee’s work. At
the current stage of development of international relations,
which had reached a high level of complexity and were
fraught with uncertainties and problems, the importance of
the role which the Sixth Committee was called upon to
play could not be over-emphasized. It was clear from the
programme of work entrusted to it by the General
Assembly that at the current session the Committee would
be called upon to contribute very concretely to strength-
ening the role of the Charter and of international law in the
world.

4, He extended greetings to the representatives of States
which had recently become Members of the United Nations
as well as to the President of the International Court of
Justice and the members of the delegation accompanying
him. He wished every success to Mr. Suy in his new role as
Legal Counsel and recalled the efficient and always friendly
service rendered by Mr. Stavropoulos.

5. There were two financial and administrative questions
which the Chairmen of the Main Committees had been
requested to draw to the attention of delegations.

6. The first concerned documentation. It would be re-
called that the Main Committees, which were normally
provided with summary records, were authorized, under
paragraph  10(e/ of General Assembly resolution
2538 (XX1V), to decide on the reproduction in extenso of
a statement made during a meeting, provided that a specific
decision to that effect was taken by the body concerned
after it had been informed of the financial implications of
such a decision. He had been informed that the current cost
of translating and reproducing a statement was approxi-
mately $225 per page of the original text where the latter
was available from the speaker. Otherwise, the cost of
transcribing the statement from the sound recording should
be added to that figure.

7. The second question concerned interpretation. To
ensure the highest possible quality of interpretation, it
would be desirable for members of the Committee to
endeavour to speak slowly, to supply the texts of their

statements in advance and, when they referred to a United
Nations document, to indicate the paragraph number rather
than the page.

8. The normal duration of meetings was from 10.30 a.m.
to 1 p.m. for morning meetings and from 3 p.m. to 6 p.m.
for afternoon meetings. Delegations were requested to be
punctual so that the Committee could use the time
available to full advantage. He, for his part, intended to
adjourn meetings at the specified time. He felt that, by
restricting the length of meetings to 2 hours 30 minutes or
3 hours, he would be acting in the interests of both the
members of the Committee and the staff members respon-
sible for conference services. With regard to the interpreters
in particular, any substantial prolongation of a meeting
beyond the normal time would require a change of teams,
which could not be done unless it was requested in good
time, i.e. at least onc hour beforehand. The services of a
relief team could not be guaranteed if the meeting was
prolonged without prior warning, a practice which should
be avoided.

9. Mr. SUY (Legal Counsel) thanked the Chairman for his
kind words of welcome and assured the Committee that he
and his staff were entircly at its disposal to assist in its
work.

Organization of work

10. The CHAIRMAN said he had been informed that
consultations on the election of the Vice-Chairmen and the
Rapporteur, as well as on the organization of work, were
still in progress and had not yet resulted in the formulation
of specific proposals. He therefore suggested that the
Committee should allow time for the conclusion of those
consultations and postpone consideration of the questions
until the following afternoon. If there was no objection, he
wotild take it that his suggestion met with the approval of
the Committee.

It was so decided.

The meeting rose at 4.25 p.m.
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1462nd meeting

Tuesday, 24 September 1974, at 3.30 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

Election of the Vice-Chairmen

I. Mr. STARCEVIC (Yugoslavia) nominated Mr., Bengt
Broms (Finland).

2. Mr. ESSY (lvory Coast) nominated Mr. Abdelkrim
Gana (Tunisia).
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Mr. Broms (Finland) and Mr. Gana (Tunisia) were elected
Vice-Chairmen by acclamation.

3. Mr. BROMS (Finland) thanked the members for having
elected him Vice-Chairman of the Committee. He wel-
comed Bangladesh, Grenada and Guinea-Bissau, the newly
admitted Members of the Organization.
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4. Mr. GANA (Tunisia) thanked the members for having
elected him Vice-Chairman of the Committee.

Election of the Rapporteur

5. Mr. ZULETA (Colombia) nominated Mr.loseph
A. Sanders (Guyana).

Mr. Sanders {Guyana) was elected Rapporteur.

6. Mr. SANDERS (Rapporteur) thanked the members of
the Committee for having entrusted him with the office of
Rapporteur.

7. Mr. GONZALEZ GALVEZ (Mexico), speaking as the
Chairman of the Committee at its preceding session,
congratulated the officers on their election. He spoke of the
dynamism displayed by Yugoslavia, Finland, Tunisia and
Guyana within the international community. The com-
position of the officers of the Sixth Committee was a
guarantee of effective work by the Committee during the
twenty-ninth session.

Organization of work (A/C.6/427, A/C.6/L.978)

8. The CHAIRMAN noted that the Committee had to
decide the order in which it would take up the items which
had been allocated to it by the General Assembly (see
A/C.6/427) and the number of meetings which it would
devote to each item. In the light of the consultations on the
subject, he was proposing that the Committee should adopt
the following work programme:

Number
of
ltems meetings
1 Participation in the United Nations Conference on
the Representation of States in their Relations
with International Organizations, to be held in
1975 (item 88)

2 Declaration on Universal Participation in the
Vienna Convention on the lLaw of Treaties
(item 96)

3 Question of issuing specjal ipvitations to States
which are not members of the United Nations or
members of any of the specialized agencies or of
the International Atomic Energy Agency or
parties to the Statute of the International Court
of Justice to become parties to the Convention
on Special Missions (tem 97) .. ... ........ 1

4 Review of the role of the [atemational Coust of
Justice (item 93)

Report of the Special Commitieg on the Question
of Defining Aggression (item B6) .. ........ 10

Report of the Jnternational Law Commission on
the work of its twenty-sixth session (item 87) .. 12

Report of the United Nations Comsmission on
International Trade Law on the work of its
seventh session (item 89) and United Nations
Conference on Prescription (Limitation) in the
International Sale of Goods: rcport of the
Secretary-General (item 90) . ... ... ....... 7

Diplomatic asylum (item 105) 6

9 Report of the Committee on Relations with the
Host Country (item 94)

10 Need to consider suggestions regarding the review
of the Charter of the United Nations: report of
the Secretary-General (item 95)

11 Respect for human rights in armed conflicts:
report of the Secretary-General (item 92) and
report of the Economic and Social Council
[chapter V, (section D, paragraph 493)|
(item 12)

12 Measures to prevent international terrorism which
endangers or.takes innocent human lives or jeo-
pardizes fundamental freedoms, and study of the
underlying causes of those forms of terrorism
and acts of violence which lie in misery, frustra-
tion, grievance and despair and which cause some
people to sacrifice human lives, including their
own, in an attempt to effect radical changes:
report of the Ad Hoc Commitiee on Interna-
tional Terrorism (item 91) .. ... ... ... ... S

9. That proposal was the result of agreement among the
participants in the consultations. It provided a reasonable
basis for the work and took into account, to the extent
possible, the views of the delegations which had shown
most interest in the matter.

10. Mr. YASSEEN (Iraq) suggested that in order to speed
up its work the Committee should adopt the Chairman’s
praposal, which was the result of lengthy discussions among
delegations.

11. Mr. GUERRERO (Philippines) said that his delegation
had not participated in the consultations but had two
suggestions to submit. First, item 93 of the agenda seemed
to be closely related to item 95, and it seemed wise that the
Committee should consider the two items together. Sec-
ondly, the Committee might usefully consider item 95,
which was of some urgency in view of the ever-widening
gap between developed and developing countries, before
taking up item 105, which, in any event, raised a number of
political problems. His delegation proposed that the Com-
mittee should revise accordingly the programme proposed
by the Chairman.

12. Mr. NJENGA (Kenya) pointed out that the order in
which agenda items were considered was no indication of
their relative importance. While he agreed that item 95 was
of special importance, he asked the representative of the
Philippines not to press for a change in the order of
consideration of items, which was the result of a
compromise.

13. Mr. ROSENNE (Israel) said that he was prepared to
accept the programme proposed by the Chairman, although
he would have found it preferable to begin by considering
item 87 on the report of the International Law Commus-
sion, according to established tradition. He understood,
however, the special reasons which required consideration
of that item to be postponed until a Jater stage of the
current session. He hoped that the Committee would
adhere to the number of meetings assigned to each item and
thus be able to deal with all the items on its agenda without
omitting any, as it had done the year before.

14. Mr. SA'D! (Jordan) urged that when only one meeting
was to be devoted to the consideration of some itemns, the
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Committee should meet at the scheduled time and repre-
sentatives should hold consultations beforehand and care-
fully prepare their statements in order to avoid wasting
time.

15. Mr. FERNANDEZ BALLESTEROS (Uruguay) said
that he had participated in the consultations which had
produced the Chairman’s proposals and that the suggested
order was of purely chronological significance. His dele-
gation, for example, attached particular importance to
item 91, which would be dealt with last.

16. Mr. DE SOTO (Peru) said that he, too, had partici-
pated in the consultations and was prepared to accept the
Chairman’s proposals, despite some reservations on account
of the fact that certain important items, such as item 86,
were to be discussed very early. His delegation believed,
however, that the suggestions of delegations whose views
had not been heard during the preliminary consultations
should be borne in mind. [t found the proposal of the
representative of the Philippines to consider items 93 and
95 together particularly useful and was prepared to support
that proposal if the sponsor pressed it.

17. Mr. MIGLIUOLQ (Italy) said that he had not taken
part in the consultations but would abide by the views of
the majority. In the view of his delegation, the organization
of work should produce a logical sequence of subjects and
meet the need to allocate to cach item the required number
of meetings. That was why the proposal to allocate to three
agenda items only one meeting each seemed unduly
optimistic. He had noted that one item which some
delegations of the General Committee’s meetings had
suggested deleting from the agenda had been transferred to
the end of the programme of work. His delegation hoped
that the Chairman would see to it that the same item be
duly considered, by assigning 12 meetings for consideration
of item 95, instead of the six meetings proposed. In order
to do that, three of the meetings which had been saved by
allocating only one meeting each for the consideration of
three items might be utilized. Another three meetings might
be made available by reducing the number of meetings
allocated to the consideration of agenda item 86, on the
question of defining aggression, on which the Special
Committee had already worked for so many years. Another
possibility to tackle the problem would be to accept the
proposal of the representative of the Philippines, which the
[talian delegation considered most valuable and could

therefore support.

18. Mr. PRIETO (Chile) said that he had not taken part in
the consultations. He supported the proposal of the
representative of the Philippines and Italy’s proposal that
the number of meetings allocated to consideration of

item 95 should be increased.

19. Mr. KOLESNIK (Union of Soviet Socialist Republics)
fully endorsed the proposals of the Chairman, which, while
they were not perfect, took into account all the views
expressed during the informal consultations. The Com-
mittee could proceed immediately to substantive work,

20. 1t should not be forgotien, however, that the progress
of the Committee’s work depended on a number of factors.
First, the item had to be ready for discussion: in particular,

the requisite documents had to be available in all the
working languages, which was not the case, at the moment,
with item 95. The atmosphere of the discussion also had to
be taken into account; efficiency could not be secured
without an endeavour from the outset to make a general
attitude of trust and understanding prevail.

21. His delegation entirely shared the view of the repre-
sentative of Uruguay that the order of consideration of the
items did not reflect their relative importance. With regard
to the suggestion of the representative of the Philippines,
who had said that agenda items 93 and 95 were very closely
related, his delegation would not oppose consideration of
item 95 immediately before item 93. With regard to the
proposal of the Italian representative that the number of
meetings devoted to the consideration of item 86 should be
reduced, his delegation did not think that the small number
of meetings allocated to that important question should be
reduced.

22. Mr. ZULETA (Colombia) said that although he had
not taken part in the consultations, he found the Chair-
man’s proposals acceptable. Like the representative of
Kenya, he considered that the proposed programme should
be adopted and substantive work started without further

delay.

23. Mr. ALEMAN (Ecuador) said that he was not com-
pletely satisfied with the outcome of the consultations but
would not oppose the Chairman’s proposals, which were
the result of compromise. The proposal of the representa-
tive of the Philippines, however, was most constructive. He
stressed the very great importance which he attached to
consideration of item 86 and referred to the reservations
which his delegation had expressed at the time when the
Special Committee on the Question of Defining Aggression
had adopted that definition (see A/9619 and Corr.l,
annex).

24. Mr. COLES (Australia) endorsed the views of the
representatives of Colombia and Kenya; he hoped that the
Committee would adopt the proposed programme without
change.

25. Mr. YOKOTA (Japan) supported the proposals of the
representatives of ltaly and the Philippines; he thought that
item 95 should be given the priority it deserved over items
94 and 10S. His delegation would, however, abide by the
view of the majority, but it hoped that the Committee
would keep to the time-table once it was adopted.

26. Mr. YASSEEN (Iraq) said that items 93 and 95 were
not closely linked, given the different circumstances in
which they had been placed on the agenda. It was on the
basis of a change in the procedures of the International
Court of Justice and, above all, in the attitude of States to
that organ, and not on the basis of a change in the
ptovisions of its Statute that a stronger role for the Court
had been contemplated. The problem of the role of the
Court could be settied by the inclusion of appropriate
clauses in international agreements, without any need to

consider changing its Statute.

27. Mr. RYBAKOV (Secretary of the Committee) an-
nounced that the Secretary-General’s report on agenda
item 95 would not be distributed until 15 Qctober. To
date, the observations of only six Governments had been
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received by the Secretariat. If other States submitted
observations on the subject, they would be issued as
addenda to the Secretary-General’s report.

28. Mr. HAGARD (Sweden) deplored the fact that
item 92 had been put towards the end of the proposed
programme of work. He was convinced that the Committee
would be doing valuable work if it considered that question
at length. It was true that there was one advantage in the
proposed order of consideration of items: when the
Committee came to item 92, it would have before it the
conclusions of the conference which was currently being
held at Lucerne under the auspices of the International
Committee of the Red Cross. There was reason to fear,
however, that the number of meetings devoted to the item
would be reduced owing to lack of time, and he hoped that
it could be taken up earlier.

29. Mr. LOPEZ BASSOLS (Mexico) said that his delega-
tion had taken part in the consultations and it accepted the
proposed order of consideration of items as a compromise.
He hoped that the order would be accepted without futile
discussions.

30. Mrs. HO Li-liang (China) said that her delegation was
still dissatisfied with the proposed time-table, chiefly on
account of item 95 about which the representatives of the
Philippines and Peru had made an excellent proposal.
Although her delegation accepted the proposed time-table,
it did so only out of a desire not to make the Chairman’s
task more difficult.

31. It should be recalled that at a meeting of the General
Committee, one super-Power had proposed that that item
should be deleted from the agenda. The Charter was over
30 years old, and the world had changed considerably in
that time. Her delegation held that the Charter should be
modified on the basis of the principle of the equality of all
States. The work of the Sixth Committee on agenda
item 95 would be a first step in that direction. The
Committee should be in a position to discuss the question
thoroughly at the current session, and an effort should be
made to expedite the distribution of the documents relating

loit.

32, Mr. SA’DI (Jordan) said that he was prepared to
accept the proposed order of consideration of items. His
delegation also had some reservations, but would refrain
lrom expressing them because the programme was the
result of a compromise which it was unwilling to under-
mine.

33. Mr. ROSENSTOCK (United States of America) en-
dosed the remarks of the representative of Jordan. A
number of delegations had expressed reservations, but none
had formally opposed the order of consideration of items
submitted by the Chairman. The discussion had made it
clear that it was definitely the programme which com-
manded the widest measure of support. His delegation
hoped that it would be adopted immediately and that the
Committee could then put it into effect in accordance with

the proposed time-table.

34. Mr. MIGLIUOLO (Italy) supported the proposed
programme  of work, but suggested that the number of
meetings allocated to the consideration of item 95 should
be changed. The proposed programme made provision for

three lewer meetings than the original programme. There
was no reason why those meetings should not be used for
consideration of suggestions regarding the review of the
Charter. In addition, a few of the meetings which allowed
for the consideration of item 86 might be allocated to
item 95 inasmuch as it could be hoped that the considera-
tion of the report referred to in item 86, which was the
result of lengthy negotiations, would not lead to a
controversial debate. Such a course would be simple and
practical, and would not in any way affect the relative
importance of the items concerned.

35. The CHAIRMAN observed that in the rearrangement
of the programme outlined in document A/C.6/L.978, the
number of meetings allocated to certain agenda items had
already been modified. By reducing the time allocated to
certain items, it had been possible to make available five
meetings, two of which had been allocated to item 93—the
number of meetings on which had been increased from
three to ﬁve—_and one to item 105, for which the
Committee would have six meetings available instead of
five. Two meetings had therefore not yet been reallocated.
The Committee could hold a total of 77 meetings, of which
10 had been set aside as a reserve, in addition to the two
which had not yet been allocated. Everyone was aware that
it was impossible to lay down rigidly in advance the number
of meetings to be devoted to each agenda item. It was
essential to have some room for manoeuvre in the light of
how the discussions developed. He was therefore in favour
of leaving the reserve of meetings intact, including the two
meetings which had become available through the re-
arrangement of the programme.

36. Mr. GUERRERO (Philippines) supported the proposal
of the Italian representative. It was clear from the dis-
cussion that many delegations had a keen interest in
item 95. His delegation was therefore in [avour of in-
creasing the number of meetings devoted to that item, but
was prepared to leave the decision to the discretion of the
officers.

37. The CHAIRMAN asked the members of the Com-
mittee whether they agreed to increase from six to eight the
number of meetings allocated to agenda item 95 by
allocating to the consideration of that item the two
meetings made available as a result of rearranging the
programme of work. If he heard no objection, he would
take it that the Committee accepted that proposal.

[t was so decided.

38. The CHAIRMAN said that if he heard no objection, he
would take it that, subject to that change, the programme
of work which he had read out was adopted.

It was so decided.

39. The CHAIRMAN said that the Committee still had to
set the date for concluding its work. If he heard no
objection, he would take it that the Committee accepted
the date of 6 December, as proposed in paragraph 2 of
document A/C.6/L.978.

It was so decided.

The meeting rose at 5.30 p.m.
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1463rd meeting

Thursday, 26 September 1974, at 3.20 p.m.

Chairman: Mr. Milan SAHOVIC (Y ugoslavia).

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975

1. The CHAIRMAN recalled that, in resolution
3072 (XXVIII), the General Assembly had decided that the
United Nations Conference on the Representation of States
in Their Relations with International Organizations would
be held early in 1975 at Vienna. [t had also decided in the
same resolution, after settling all the other organizational
problems involved in holding the Conference, to determine
at its twenty-ninth session the question of participation of
States, which would be considered by the Sixth Committee.

2. Mr. KOLESNIK (Union of Soviet Socialist Republics)
welcomed the delegations of Bangladesh, Guinea-Bissau and
Grenada, which were participating for the first time in the
work of the Committee.

3. As the Chairman had recalled, the last practical ques-
tion still outstanding relating to the United Nations
Conference on the Representation of States in Their
Relations with International Organizations was that of
participation. The importance of that question could not be
over-emphasized for the fate of the convention to be
approved would, to a considerable extent, depend on the
solution adopted. An international instrument establishing
norms for only a limited number of countries would not be
universal. In that connexion he referred to the Vienna
Convention on the Law of Treaties,! in connexion with
which the “Vienna” formula had been adopted, whose
discriminatory nature had restricted ratification of the
instrument concluded on 23 May 1969.

4. In a time of international détente, the development of
the political situation depended on the maintenance of
friendly relations among States. To prevent one group of
countries from participating in the solution of major
international problems would be a dangerous approach that
would slow down the development of good relations among
States and arouse tensions that could be dangerous for ail
mankind. That attitude, which was inadmissible in any area,
was even more unacceptable in the codification and
progressive development of international law. It was im-
portant that all States should recognize and use interna-
tional law to strengthen the juridical bases of international
co-operation.

5. From the various statements made from the United
Nations rostrum, it appeared that no one questioned the

1 See United Nations Conference on the Law of Treaties, 1968
and 1969, Official Records (United Nations publication, Sales
No. E.70.V.5), document A/CONF.39/27, p. 287.
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principle of universality; indeed, some did not hesitate to
say that the difficulties encountered by the United Nations
were largely due to disregard of that principle. However,
those same individuals recommended that the “Vienna”
formula should be applied to participation in conferences
organized under United Nations auspices, although that
would in fact delay the implementation of the principle of
universality.

6. Some had claimed, for example at the twenty-eighth
session during the discussion of the Convention on the
Prevention and Punishment of Crimes against Internation-
ally Protected Persons, including Diplomatic Agents
(General Assembly resolution 3166 (XXVIil), annex), that
to depart from the “Vienna” formula would be to rush into
delicate situations. The Soviet Union felt that, on the
contrary, the international community would encounter
more problems if it did not abandon that discriminatory
practice and give all Governments the opportunity to
participate in conferences organized under United Nations
auspices. There was no justification for prohibiting, for so
many years, the German Democratic Republic and the
Democratic Republic of Viet-Nam from participation in
those conferences; there was nothing now to explain the
ostracism of the Republic of South Viet-Nam. It might
seem strange that in the twentieth century it was still
necessary to defend the principle of universality, which had
long been recognized in international law. The ““Vienna”
formula was a step backwards which ran counter to the
progressive development of international law.

7. The peace efforts of recent years had made possible the
adoption of several international instruments prepared
under United Nations auspices in which the principle of
universality had been respected. The fact that the “Vienna”
formula was outdated had been demonstrated, in particular,
by the adoption in 1973 at the twenty-eighth session of the
General Assembly of the principle of universal participation
in the International Convention on the Suppression and
Punishment of the Crime of Apartheid (General Assembly
resolution 3068 (XXVIII)) and the Convention on the
Prevention and Punishment of Crimes against Intemationally
Protected Persons, including Diplomatic Agents. It could,
admittedly, be maintained that there was a difference
between participation in a convention and participation in
the conference at which the instrument was adopted.
However, if a convention was open to universal participa-
tion it was only logical that all States should also be able to
participate in the preparatory work. United Nations prac-
tice also included other examples of universal participation.
For example, the Economic and Social Council, in reso-
lution 1840 (LVI), had decided to issue invitations to all
Governments to participate in the World Food Conference
to open 5 November 1974 at Rome.
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8. He expressed the hope that the regrettable procedures
which the adoption of the “Vienna” formula had led to in
the convening of the recently held Third United Nations
Conference on the Law of the Sea, from which the
Democratic Republic of Viet-Nam and Republic of South
Viet-Nam had been excluded, would not arise again in
connexion with the Vienna Conference of 1975. He also
hoped that the Sixth Committee would demonstrate its
political maturity by adopting a resolution supporting the
principle of universality and by deciding to invite all States
without any restriction.

9. Mr. KHAN (Bangladesh) fully supported the position
taken by the Soviet delegation and maintained that all
States should be able to participate in the future Con-
ference without discrimination.

10. Mr. ALVAREZ TABIO (Cuba) recalled that his
Government fully supported the principle of universality.
According to the “Vienna” formula only States Members of
the United Nations or members of its specialized agencies
or of the International Atomic Energy Agency, or parties to
the Statute of the International Court of Justice could
become parties to conventions elaborated under United
Nations auspices. The purpose of that restrictive formula
had originally been to prevent a certain number of socialist
countries from becoming parties to those conventions.

11. There was no doubt that the principle of universality
must triumph, particularly in dealing with the codification
and progressive development of international law. The
provisions of the conventions concluded in that field were
clearly of interest to the international community as a
whole, and the principle of consent could not be invoked in
such cases. The discriminatory nature of the “Vienna”
formula could only be prejudicial to the work on the
codification and progressive development of international
norms.

12. Mr. YASSEEN (Iraq) stressed that international law
could not be valid for only some countries, for the welfare
of the international community as a whole depended on it.
All nations should therefore be able to collaborate in its
codification and progressive development. It was essential
to go beyond the “Vienna” formula, which no longer
corresponded to the situation of the contemporary world,
and to invite all countries of the world to participate in
order to benefit international law. All States should be
invited to participate in the Vienna Conference of 1975 in
accordance with the principle of universality, cherished by
the United Nations.

13. Mr. BOULBINA (Algeria) recalled that his country
had always supported the principle of universality and
expressed the hope that the principle would be applied to
participation in the Vienna Conference of 1975. The
adoption of international instruments was useful only if all
members of the international community participated in
preparing, discussing and concluding them. One could, of
course, claim that a new State could always accede to an
instrument at any appropriate time. However, a movement
in favour of universality had developed at the Conference
on the Law of the Sea. The decision taken by the Sixth
Committee should not be a step backwards but should
reaffirm that the United Nations belonged to everybody.

14. Mr. MEISSNER (German Democratic Republic) said
that the- development of international co-operation en-
hanced the importance of universal participation. It was
necessary that all States should participate in preparing
conventions which affected the international community as
a whole. The principle of universality derived from the
principle of equality of States, which was one of the basic
tenets of the Charter of the United Nations. The President
of the United States had, incidentally, referred to that
principle in his statement to the General Assembly (2234th
plenary meeting). The decision taken by the Sixth Com-
mittee should be a firm measure and his delegation
proposed that all States should be invited to participate in
the Vienna Conference of 1975.

15. Mr. BOJILOV (Bulgaria) said that the history of the
issue was well known, since the General Assembly at its
twenty-eighth  session  had  adopted  resolution
3072 (XXVIII), under paragraph 7 of which it had decided
to determine at the current session the question of
participation in the United Nations Conference on the
Representation of States in Their Relations with Inter-
national Organizations.

16. His delegation wished to remind members that a
number of international conferences, including the Confer-
ence on the Law of the Sea and the World Population
Conference, had actually been held before the opening of
the current session. It was a matter of great concern that
the question of participation in those Conferences had been
resolved on the basis of different interpretations of the
“Vienna” formula. It would be most regrettable if those
different interpretations of an out-dated formula—a polit-
ical vestige of the cold war in the field of international
law—had the result of ruling out the participation of the
Provisional Revolutionary Government of the Republic of
South Viet-Nam, a signatory of the Paris Agreements and
the Act of the International Conference on Viet-Nam. That
Government, which maintained diplomatic relations with a
number of States and participated officially in the summit
conference of non-aligned countries, therefore had full legal
competence to participate in the work of international
conferences affecting not only limited interests but also the
destiny of nations. It had been the victim, however, of

_unjustified discrimination which, as a consequence, had

prevented the Government of the Democratic Republic of
Viet-Nam from participating in the international confer-
ences held in the current year. It was therefore the duty of
the United Nations to ensure full implementation of the
principle of universality.

17. His delegation attached the greatest importance to the
implementation of the principle of universality. That
principle stemmed from the principie of the equality of
States, which was generally recognized in international law
and constituted one of the corner-stones of the Charter of
the United Nations. While the time had come to eliminate
the last obstacles to the full implementation of that
principle, there was a need, nevertheless, to stress that some
progress had been made between the twenty-ighth and
twenty-ninth sessions of the General Assembly. On 15 May
1974, the Economic and Social Council had adopted
resolution 1840 (LVI), which contained, among other
things, in paragraph 2 the decision to invite all States to
participate in the World Food Conference. That decision
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unquestionably marked a decisive step forward of practical
as well as conceptual significance, provided that the
aforementioned resolution did not contain a restrictive
interpretation of the words “all States”. In conclusion, his
delegation hoped that the Sixth Committee would not pass
over the opportunity to proclaim that the principle of
universality must be fully implemented; in other words, all
States should be invited to participate in the forthcoming
Conference on the Representation of States in Their
Relations with International Organizations, and that the
national liberation movements recognized by the Organi-
zation of African Unity (OAU) or the League of Arab
States should be invited to designate representatives to
participate as observers in the deliberations of that Con-
ference.

18. Mr. STEEL (United Kingdom) expressed surprise at
the controversial note which had been introduced into an
cssentially procedural discussion. The controversy was
spurious. All members supported and intended to apply the
principle of universality, which was designed to ensure the
participation of all States in the proposed Conference. As
to the meaning of the words “all States”, the Drafting
Comunittee established by the Sixth Committee at the
previous session to examine the articles of the draft
convention referred to in agenda item 90, had approved
without opposition a satisfactory formula, which had then
been approved by the Committee and had later been
adopted by the General Assembly in its decision concerning
that item.2 The Soviet Union had taken part in the drafting
of that formula, which had later been adopted by the
Economic and Social Council. In referring to paragraph 2 of
Economic and Social Council resolution 1840 (LVI), the
representative of Bulgaria had forgotten to remind members
of the foot-note conceming that paragraph, which expressly
referred to that formula. That being so, there was no reason
not to adopt the solution prepared by the Committee itself
the previous year and later adopted by the General
Assembly and the Economic and Social Council.

19. Mr. KLAFKOWSKI (Poland) reminded members of
the views expressed by his Government concerning the
draft articles on representation of States in their relations
with international organizations prepared by the Inter-
national Law Commission.? Those views were expressed in
19714 and 1972.5 In fact Poland believed: firstly, that the
proposed convention should enable representatives of
States to international organizations to perform their duties
in better conditions and thus enable those organizations to
better attain their goals; secondly, that all States should be
able to co-operate, if they so desired, with international
organizations of a universal character, in the interests of
both States and the organizations themselves; thirdly, that
in the modern world international organizations repre-
sented an important forum for international co-operation in
various fields and that the establishment of appropriate
rules to regulate the question of the representation of
States in their relations with international organizations was

2 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 30, p. 150.

3 Ibid., Twenty-sixth Session, Supplement No. 10, chap. I,
sect. .

4 Ibid., Suplement No. 10, annex 1, p. 112.

S See A/8753.

a matter of great practical importance; fourthly, since the
proposed convention dealt with organizations of a universal
character, it must be open to all States; fifthly, the draft
articles prepared by the Commission should become a
general model for the uniform regulation of the question of
the representation of States in their relations with inter-
national organizations of a universal character.

20. Mr. ALVAREZ PIFANO (Venezuela) felt that
acquaintance with the opinions of countries with different
legal, economic and social systems could be achieved only
through the participation of all States. Universal partici-
pation also encouraged international co-operation on the
basis of peaceful coexistence among States, whatever their
political and social organization. The principle of univer-
sality should therefore be applied in the matter of
participation in the proposed Conference.

21. Mr. ZULETA (Colombia), after the Chairman con-
firmed that the Republic of Viet-Nam was 2 member of
certain specialized agencies, expressed support for the
principle of universality in connexion with participation in
the proposed Conference. It seemed to him that the words
“all States” were intended to cover all the States repre-
sented in the United Nations or the specialized agencies or
parties to the Statute of the International Court of Justice.
However, no State should be accorded dual representation
because of internal political differences.

22. Mr. TURPIN (Guinea-Bissau) recalled that his country
had long been victimized as a result of the implementation
of the “Vienna” formula. His delegation firmly supported
the principle of universality whereby all States participated
in international conferences.

23. Mr. TENEKIDES (Greece), after welcoming the repre-
sentatives of Bangladesh, Guinea-Bissau and Grenada, ex-
pressed, support for the principle of universality in con-
nexion with participation in the proposed Conference,
rather than the restrictive *“Vienna” formula. An inter-
national convention was far more likely to be effective if it
was the product of a consensus reached by all the States
making up the international community.

24. Mr. HASSOUNA (Egypt) firmly supported the prin-
ciple of the representation of all States and the partici-
pation as observers of the national liberation movements
recognized by regional organizations—a principle which had
already been adopted by the General Assembly in reso-
Jution 3102 (XXVIII) concerning the Diplomatic Confer-
ence on the Reaffirmation and Development of Inter-
national Humanitarian Law Applicable in Armed Conflicts,
by the Economic and Social Council in its resolutions
1835 (LVI) and 1840 (LVI), relating to the World Popu-
lation Conference and the World Food Conference, respect-
ively, and by the Third United Nations Conference on the
Law of the Sea in rule 63 of its rules of procedure.

25. Mr. BUBEN (Byelorussian Soviet Socialist Republic)
recalled that his delegation had always supported the
participation in international conferences of all the States
concerned, in accordance with the principle of equality of
rights. The “Vienna” formula, which was nothing but
flagrant discrimination against certain States and which had
the effect of slowing down the progressive development of
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international law, was out of date. Yet the Democratic
Republic of Viet-Nam and the Republic of South Viet-Nam
were still victims of that discriminatory attitude, despite
the general atmosphere of détente. The Committee, whose
task was to encourage the progressive development of
international law, should take a position in favour of the
participation of all States without exception in the pro-
posed conference.

26. Mr. GUERRERO (Philippines) observed that all the
members seemed to subscribe to the principle according to
which all States should participate in the proposed confer-
ence. However, for certain States the question arose of
establishing which Government should represent them. In
that connexion, the principle of a single representative for
each State must be observed, but there should be no
interference in the internal affairs of the various nations,
and each people must be left to decide which was its
legitimate Government. It was, moreover, premature to
take up the question, for the General Assembly would have
to deal with it. Nevertheless, if a decision had to be taken
on the question, he thought that due consideration should
be given to the opinion of regional organizations, such as
the one which linked the States of South-East Asia.

27. Mr. ROSENSTOCK (United States of America) said he
thought that the *“Vienna” formula was and had always
been a perfectly reasonable solution to the question of
participation in conferences, for it must be borne in mind
that a political entity could be impartially recognized to
constitute a State for the purpose relevant in this context
only if there was clear evidence that a majority of States
concurred in this view. Recognition as such by the majority
of the international community through admission to
membership in a specialized agency was the best possible
evidence of recognition. If for reasons relating to political
views which were currently outdated it was considered
important to take a different approach to the same result
there should be no problem, since the Assembly had
already reached complete agreement on a viable alternative.
There was no reason to call into question the unanimously
agreed understanding which the Sixth Committee had
prepared in the previous session and which had been
unanimously adopted by the General Assembly. It had been
hailed by all as a wise and practical solution to the problem.
There was no need to debate the matter further.

28. Mrs. ULYANOVA (Ukrainian Soviet Socialist Repub-
lic) welcomed the admission to membership of three new
States: Bangladesh, Grenada and Guinea-Bissau; their ad-
mission to the United Nations illustrated the principle of
universality. In order to ensure the codification and
progressive development of international law the Com-
mittee must devise for the question of participation in the
proposed conference a solution which rested on that
prnciple. That was all the more necessary because the
conference was to adopt a convention on the representation
of States in their relations with international organizations,
ie., an instrument which concerned all States without
exception. Furthermore, international organizations were
the basic elements of a system which was characterized by
the increasingly clear progress of international co-operation.

29. The present dynamism of international relations made
it essential to apply the principle of universality, which, for

want of common sense and logic, had long been dis-
regarded, States such as the German Democratic Republic,
the Democratic Republic of Viet-Nam and the Provisional
Revolutionary Government of South Viet-Nam being ex-
cluded from any participation in the codification and
progressive development of international law.

30. Having listened closely to the comments made by
delegations, notably that of the United Kingdom, she
wished to point out that the term “all States™ had been
officially used by the General Assembly since its twenty-
seventh session and had appeared in the documents of the
United Nations, which showed that the “Vienna™ formula
no longer had currency, no longer corresponded to the
present international situation and could not be invoked to
solve the problem of participation in a conference whose
work was to contribute to the codification of international
law. To reject the term “all States”, which had increasingly
wide acceptance, would be to disregard present realities.
The Committee, whose task was to ensure the codification
and progressive development of international law, must
confirm a trend which was irrevocably manifested in the
facts and must recommend the convening of a conference
at which all States would be represented.

31. She expressed the conviction that the term “all
States” was the necessary and sufficient condition for the
representation of States in international organizations and
that it should be used for the convening of the conference
planned for the beginning of 1975.

32. Mr. WEHRY (Netherlands) drew attention to the
artificial nature and unrealistic content of the discussion.
No representative had opposed the principle of universality,
and the comments made seemed occasioned more by an
instinctive reaction or feelings of frustration. The contro-
versy over the question of deciding whether all States
should or should not be represented was no longer relevant,
since the term “all States” was universally recognized, a
situation which his delegation welcomed.

33. Admittedly, controversy would remain about the
theoretical legal question how to determine which entities
are States, but that was for the international legal profes-
sion to debate. It was not for the Committee to give a
definition of the notion of State or of Government. It
would be sufficient for the purpose of offering guidance to
the Secretary-General that the will of the majority be
respected as to whom the invitations to the forthcoming
conference should be addressed. That solution had already
been adopted by the Economic and Social Council, and the
Sixth Committee should apply it to the first three agenda
items. Any other argument would be nothing but an
exercise in rhetoric.

34. Mr. NYAMDO (Mongolia) said that the question was
very important, for the problem of the representation of
States in their relations with international organizations
affected the development of co-operation among States
with different political, economic and social systems.
Recent practice followed by the international community
had shown clearly that the so-called “Vienna” formula
—which was designed to exclude certain States—was out of
date. There were already precedents, for invitations to some
conferences had been sent to all States.
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35. His delegation fully supported the proposal that all
States without exception should be invited to the confer-
ence to be held at Vienna, together with the recognized
national liberation movements, which would attend as
observers.

36. Mr. ZULETA (Colombia) said that he wished to add
to the comments he had already made by stating that, with
regard to the proposal of the representative of Egypt, his
delegation saw no problem in inviting to the conference the
national liberation movements recognized by OAU or by
the League of Arab States or in granting observer status to
the representatives of the countries about to attain indepen-
dence. Recalling in that connexion the note addressed by
the President of the Third Conference on the Law of the
Sea to the Secretary-General in document A/9721 and
included in the documentation before the First Committee,
he said in conclusion that the universality criterion was
clear, but that did not mean that it should admit of the
double representation or non-representation of a State.

37. Mr. GHAUSSY (Afghanistan) said he was in favour of
the participation of all States, without any discrimination,
in all the conferences organized for the codification of
international law. His delegation thought that the principle
of universality must be respected if the effectiveness of the
codification and progressive development of international
law was to be ensured; it hoped that political considerations
would not present an obstacle to the participation of all
States.

38. Mr. ESSY (Ivory Coast) supported unreservedly the
proposal of the Egyptian delegation that the recognized
national liberation movements should be invited. The
proposal was all the more timely since, in view of the
evolution of the situation, it was probable that the
liberation movements would shortly assume a more formal
role. Any formula for issuing invitations should therefore
make provision for the participation of the movements;
there could be no question of imposing on them the results
of the work of the conference.

39. Mr. KOLESNIK (Union of Soviet Socialist Republics)
said he wished to comment on the statements made by
certain representatives. First, he welcomed the Egyptian
proposal, which attested to the positive reaction of the
majority of the Committee’s members in favour of universal
participation in all conferences. Second, he was surprised
that the United Kingdom representative had felt it neces-
sary to point out that the Soviet delegation had not
opposed the Sixth Committee’s adoption at the previous
session of the “all States” clause appearing in the Conven-
tion on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic
Agents. The reason why his delegation had drawn attention
to the “all States” formula was that it felt that the General
Assembly had the responsibility of interpreting that clause
and of deciding upon the practice that the Secretary-
General would follow in discharging his functions as
depositary of international conventions. In each case, the
General Assembly’s opinion should be requested before
countries signed or acceded to such instruments. He
stressed that the formula consisted of two elements: the

first concerned the practice followed by the General
Assembly, which in the past might have given rise to
discrimination based on the “Vienna” formula; the second
was that the Secretary-General could either consult the
General Assembly or not, as he deemed necessary—a
situation which explained how it was that in the past he
had, for example, been able to return a document addressed
to him by the German Democratic Republic. It was
therefore clear that the interpretation of the “all States”
formula could limit its scope.

40. It was true that his delegation had accepted that
formula without objection. But a distinction should be
drawn between actually submitting a proposal and, in the
interests of a compromise, not objecting to a proposal. His
delegation’s position had always been consistent; that could
hardly be said of the United Kingdom delegation, which,
while affirming its support for the “all States” formula, had
endorsed an interpretation that would render it meaning-
less. His delegation had certainly not been trying to prove a
fact that was obvious: it had merely wished to stress that
the proponents of the “Vienna” formula still existed, and
had simply changed their tactics. The discussion had been
interesting and useful, having made it possible to reach the
conclusion that the only principle that could now be
followed was that of the universal participation of all
States.

41. Mr. STEEL (United Kingdom) maintained that the
representative of the Soviet Union had merely proved what
was obvious; he (Mr. Steel) had not been convinced by the
Soviet representative’s argument regarding the under-
standing reached at the previous session on the “all States™
formula. The reference in that understanding to “the
practice of the General Assembly” should be understood to
mean the practice currently followed at the time when the
question arose and not that which had been followed in
earlier years. Where there was no relevant current practice,
it would be for the Secretary-General to request the
General Assembly for directives regarding the interpretation
of references to “all States”.

42. The Soviet delegation had drawn a distinction between
not raising any objection and submitting a proposal. That
distinction, while valid, should not serve as a pretext for
undoing a compromise that had in fact been reached and
that would be useful and would enable the Committee to
proceed on a methodical basis, as the Economic and Social
Council had already done by using the same formula.

43. Mr. KUMI (Ghana) recalled that his delegation had
supported the participation of the national liberation
movements in the Conference on the Law of the Sea held at
Caracas. It therefore endorsed the proposal that the
national liberation movements recognized by QAU and the
League of Arab States should be represented at all future

conferences.

44. The CHAIRMAN invited delegations to consult each
other for the purpose of preparing draft resolutions which
the Committee could take up at the following meeting.

The meeting rose at 5.35 p.m.
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1464th meeting

Friday, 27 September 1974, at 10.50 a.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)

1. Mr. ELIAN (Romania) said that his delegation had
always advocated the broadest possible application of the
principle of universality in regard to participation in United
Nations conferences. If the Conference on the Representa-
tion of States in Their Relations with International Organi-
zations was to produce a viable instrument of international
law, it would be necessary to have the participation of the
largest possible number of States. His delegation would be
happy to vote for a draft resolution embodying a provision
to that effect.

AGENDA ITEMS 96 AND 97

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties

Question of issuing special invitations to States which are
not Members of the United Nations or members of any of
the specialized agencies or of the International Atomic
Energy Agency or parties to the Statute of the Interna-
tional Court of Justice to become parties to the Con-
vention on Special Missions

2. Mr. ALVAREZ TABIO (Cuba) reiterated the position
he had stated at the preceding meeting, namely that there
should be no limitation of any kind on the principle of
universality either in regard to participation in international
conferences or in regard to accession to the international
legal instruments adopted at such conferences. On the
question of participation, he was pleased to note that the
right of the national liberation movements to be repre-
sented at international conferences was nearly universally
recognized. There still seemed to be some disagreement,
however, with regard to the status of the Provisional
Revolutionary Government of the Republic of South
Viet-Nam. In some quarters it was maintained that there
should be no dual representation of the people of South
Viet-Nam. In his view, that was an erroneous approach and
contrary to the Paris Agreement of 1973, which recognized
wo Govemnments in South Viet-Nam having de facto
jurisdiction over distinct territories. It was therefore in-
correct to assert that the Saigon régime, merely because of
its membership in certain specialized agencies, was entitled
to represent the entire territory of South Viet-Nam. His
delegation had repeatedly stated its view that the sole
lawful representative of the people of South Viet-Nam was
the Provisional Revolutionary Government. It was therefore
only right and proper that the Provisional Revolutionary
Government should be invited to participate in the Con-
ference on the Representation of States in Their Relations
with International Organizations.

A/C.6/SR.1464

3. Mr. RASOLKO (Byelorussian Soviet Socialist Republic)
said that his delegation viewed the inclusion of items 96
and 97 in the agenda of the current session of the General
Assembly as evidence of increasing recognition of the
principle of universality in regard to the participation of
States in international legal instruments. Since the Vienna
Convention on the Law of Treaties! and the Convention on
Special  Missions  (General  Assembly  resolution
2530 (XXIV), annex) dealt with matters of equal impor-
tance to all States, it was essential that all States should be
entitled to participate in them. The formula whereby only
States Members of the United Nations or of any of the
specialized agencies or of the International Atomic Energy
Agency or parties to the Statute of the International Court
of Justice had the right to accede to international conven-
tions was only a subterfuge enabling certain States to
discriminate against others. Particularly victims of that dis-
crimination were the Democratic Republic of Viet-Nam and
the Provisional Revolutionary Government of the Republic
of South Viet-Nam. Such discrimination was contrary to
the purposes of the United Nations as stated in Article 1 of
the Charter and represented an attempt to deprive States of
their legal rights under the principle of sovereign equality.

.He hoped that the Sixth Committee would act to remove

such discrimination by once and for all opening the Vienna
Convention on the Law of Treaties and the Convention on
Special Missions to universal participation.

4, Mr. STARCEVIC (Yugoslavia) said that the items on
the agenda for the current meeting were closely related,
since all three involved the principle of universality. His
delegation had on many occasions stated its support for
that principle and its opposition to the outmoded “Vienna”
formula. With regard to the United Nations Conference on
the Representation of States in Their Relations with
International Organizations, his delegation agreed that
invitations should be issued to all interested States without
any limitations or discrimination. In addition, it strongly
supported the ‘proposal made by the representative of
Egypt at the previous meeting that an invitation to
participate in the Conference should be extended to the
representatives of national liberation movements recognized
by the Organization of African Unity and the League of
Arab States. The Provisional Revolutionary Government of
the Republic of South Viet-Nam, as the sole legitimate
representative of the people of South Viet-Nam, should also
be invited to participate in the Conference. With regard to
participation in the Vienna Convention on the Law of
Treaties and the Convention on Special Missions, his
delegation drew attention to the Declaration on Universal
Participation in the former Convention? and to General

1 See United Nations Conference on the Law of Treaties, 1968
and 1969, Official Records (United Nations publication, Sales
No. E.70.V.5), document A/CONF.39/27, p. 287.

2 Ibid., document A/CONF.39/26, p. 285.
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Assembly resolution 2530 (XXIV), both of which ex-
pressed the conviction that multilateral treaties which dealt
with the codification and progressive development of
international law, or the object or the purpose of which
were of interest to the intemational community as a whole,
should be open to universal participation.

5. Mr. YASSEEN (Iraq) said the question of universal
participation in the Vienna Convention had been the
subject of considerable differences of opinion at the United
Nations Conference on the Law of Treaties. The mood of
the international community had changed, however, and
the General Assembly should follow the current trend
toward universality by inviting all States to accede to
international instruments drawn up under the auspices of
the United Nations, in particular the Vienna Convention on
the Law of Treaties, since it promoted the progressive
development of international law.

6. Mr. ROSENSTOCK (United States of America) referred
the Committee to his remarks at the 1463rd meeting. There
was no point in discussing the principle of universal
participation as if some difference of opinion still existed.
The problem had largely been resolved in the Committee at
the twenty-eighth session of the General Assembly.

7. Mr. KOLESNIK (Union of Soviet Socialist Republics)
said that the questions raised by agenda items 96 and 97
were of far-reaching significance for the progressive devel-
opment and codification of contemporary international law
and for the further intensification of efforts to make the
process of intemnational détente irreversible. The principle
of the universal participation of all States in intemnational
conventions was implicit in the Charter of the United
Nations. At the current session of the General Assembly,
the Sixth Committee had an opportunity to settle the
question of universal participation in two important inter-
national legal instruments, a question which had been
deferred for many years without justification.

8. Asignal defect of the Vienna Convention on the Law of
Treaties was the infamous and discriminatory *‘Vienna”
formula, which prevented a number of States from partici-
pating in the Convention, thereby substantially detracting
from its significance. Aware of that difficulty, the partici-
pants in the Conference had adopted the Declaration on
Universal Participation in the Vienna Convention on the
Law of Treaties, which stated unambiguously that multi-
lateral treaties which dealt with the codification and
progressive development of international law, or the object
and purpose of which were of interest to the intemational
community as a whole, should be open to universal
participation. The Declaration noted that articles 81 and 83
of the Convention enabled the General Assembly to issue
special invitations to States which were not Members of the
United Nations or of any of the specialized agencies to
become parties to the Convention and invited the General
Assembly to give consideration, at its twenty-fourth
session, to the matter of issuing invitations in order to
ensure the widest possible participation in the Convention.
However, because of the obstruction with which any

proposal concerning universality was met and because of
the discriminatory policies pursued by certain States
Members of the United Nations, that matter had not been
considered at the twenty-fourth or any of the subsequent
sessions of the Genera]l Assembly. In imposing the
“Vienna” formula, those States had for some time deprived
others of their legitimate right to become parties to the
Vienna Convention on the Law of Treaties, as well as many
other intemational instruments. The time had come for the
General Assembly to lay the “Vienna” formula to rest and
to adopt a resolution enabling all States without any
discrimination to participate in the Vienna Convention.
That would be an important step forward towards universal
participation in the Convention and universal recognition of
the principles and rules set forth therein, which were
unquestionably of interest to the intermational community
as a whole.

9. The Convention on Special Missions had a history
similar to that of the Vienna Convention. Despite the
General Assembly’s decision in resolution 2530 (XXIV) to
consider at its twenty-fifth session the question of issuing
invitations in order to ensure the widest possible partici-
pation in the Convention on Special Missions, that question
had been deferred from year to year until the current
session. The effectiveness of the Convention on Special
Missions, like that of the Convention on the Law of
Treaties, would be greatly enhanced by increasing the
number of States parties to it. All would stand to benefit
by a positive decision on universal participation in those
instruments. [ntenational co-operation and détente would
be furthered by the elimination of discrimination against
certain States with regard to accession to those con-
ventions. Recognition by the General Assembly of the
desirability of universal participation would correct the
abnormal situation which had obtained at the time of the
drafting of the conventions. His delegation would support a
draft resolution recommending that both conventions
should be open for participation by all States members of
the international community. Such a draft resolution would
promote the interests of international law and the develop-
ment of comprehensive and fruitful co-operation among
States with different social systems.

10. Mrs. HO Li-iang (China) said that her delegation had
always supported the participation in international con-
ferences and international conventions of the Provisional
Revolutionary Government of the Republic of South
Viet-Nam. That Government was the true representative of
the people of South Viet-Nam and had for a long time led
their resistance to imperialism. That Government had not
only waged a heroic struggle for national independence but
had contributed to the freedom struggles of peoples in Asia,
Latin America and Africa. It had also enjoyed the support
of the peace-loving countries of the world. Any attempts to
exclude the Provisional Revolutionary Government of the
Republic of South Viet-Nam from future international
conferences would meet with her delegation’s objections.

The meeting rose at 11.50 a.m.
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1465th meeting

Monday, 30 September 1974, at 10.50 a.m,

Chairman: Mr. Milan SAHOVIC {Yugoslavia).

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)

AGENDA ITEMS 96 AND 97

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties (continued)

Question of issuing special invitations to States which are
not Members of the United Nations or members of any of
the specialized agencies or of the International Atomic
Energy Agency or parties to the Statute of the Interna-
tional Court of Justice to become parties to the Conven-
tion on Special Missions (continued)

1. The CHAIRMAN informed the Committee that the
draft resolutions being prepared on item 88 were not yet
ready but that consultations were continuing on the
subject.

2. Mr. KIHAN (Bangladesh) said that item 88 differed in
nature from items 96 and 97. It had already been decided
that the principle of universality should apply in respect of
the latter two items, both of which dealt with conventions
already adopted. As was stated in article 81 of the Vienna
Convention on the Law of Treaties,! that Convention was
open for signature by all States Members of the United
Nations or of any of the specialized agencies or of the
International Atomic Energy Agency or parties to the
Statute of the International Court of Justice, and by any
other State invited by the General Assembly of the United
Nations to become a party to the Convention. In the case
of items 96 and 97, the only issue to be resolved was the
question of how invitations to participate were to be issued.

3. On the other hand, it still remained to be decided who
was to be allowed to participate in the United Nations
Conference on the Representation of States in Their
Relations with International Organizations, to be held in
1975. His delegation felt that the principle of universality
should be adopted in that regard, as in the case of the
Vienna Convention on the Law of Treaties and the
Convention on Special Missions (General Assembly resolu-
tion 2530 (XXIV), annex). It had already been decided that
some States would be allowed to send observers to the
Conference and they had already been invited in that
capacity and submitted their comments on the topic under
consideration. In his view, all States should be allowed to
participate in the Conference as full participants and not

md Nations Conference on the Law of Treaties, 1968
and 1969, Official Records (United Nations publication, Sales
No. E.70.V.5) document A/CONF.39/27, p. 287.
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only as observers. The Conference related to the codifica-
tion and progressive development of international law and
was of interest to the jnternational community as a whole.
The main object of the Conference would be the prepara-
tion of a convention on the representation of States in their
relations with international organizations, and, since all
States would be eligible to become parties to the conven-
tion, it was only appropriate that they should be a||owe_d
full participation in the Conference, so as to mz?ke their
contributions and be associated with the convention from

the very beginning.

4. Mr. APALGO (Togo) said that, from the debate on the
in the United Nations Conference

on the Representation of States in Their Relations_ with
International Organizatjons, there _seemeq to be unanimous
agreement that the principle of universality shou!d :fpply in
that regard, i.e., that all States should be invited to

participate, including pational liberation movements. His
delegation fully supported that view.

questjon of participatiofl

cts of participation in the Confer-
th by the Sixth Committee, it was
also necessary for a committee of the General A;sembly to
submit to the General Assembly in plenary session a draft
resolution concerning the financial aspects of the Confer-
ence and its working methods. He would like to 'know
whether that side of the question was to be dea]'t with by
the Sixth Committee or by the Fifth Comm{ttee. His
o appreciate the circulation of a
f the draft articles on the repre-
heir relations with international
with the commentary thereon,
Law Commission at its

5. While the legal aspe!
ence were to be dealt wi

delegation would als
separately bound copy ©
sentation of States in 1
organizations, together 1
prepared by the International
twenty-third session.

6. The statements made in the Six%h. Committee showed
that the principle of wniversal participation was already
firmly endorsed with regard to the Vienna Convention on
the Law of Treaties. Ho wever, some delegations had found
the text of the Declaration On Universal PaT“C‘P ationin that
Convention? outdated and were corrgct in that view. The
Committee should expedite the adoption of a resolution op
the subject, upholding the principle qf umyersal participg-
tion, so that it could proceed to consideration of the ne;

item on its agenda.

7. His delegation regret ted that at the current stage of (g
Committee’s deliberations coqslderatlon of item 97 yy
proceeding very slowly and might prevent the Commie,
from keeping to its agreed schedule of work. While p,
agreed with the general wieW that haste would not be ip p,

interests of ensuring £N® besdt Jl;‘tpﬁmegﬁa}lon of the
Committee’s decisions, h.e hope ¢ Lhairman yoy)s

2 Ibid., document A/CONJF-39/26,p-285.
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ensure that the Committee kept to its agreed time-table and
accorded ample time to the most pressing issues on its
agenda.

8. Mr. ROSENNE (Israel), referring to the item on
participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, said that his delegation was firmly
opposed to extending an invitation to any of the so-called
national liberation movements recognized by the League of
Arab States, in particular the Palestine Liberation Organi-
zation, which for nigh on 10 years had been indiscrimi-
nately murdering innocent persons both in Israel and
abroad. Attacks on diplomats had been widespread and had
led to the adoption of the Convention on the Prevention
and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents (General Assembly
resolution 3166 (XXVIII), annex). Some of the more
dastardly instances were the brutal invasion of the United
States embassy in Khartoum, where a number of diplomats
had been cynically murdered, the invasion of another
foreign embassy in Paris, and a particularly cruel attack on
the Israeli embassy in Bangkok, fortunately without loss of
life. Letter bombs had been commonplace; attacks had
been made in the Athens and Rome airports; civil aircraft
had been blown up in the air and others hijacked; and a
mass murder of Christian pilgrims had taken place at Lod
airport. Other outrages had included the murderous assault
on the Israeli sports team at the Olympic Games in Munich
and attacks on peaceful villages in Israel, including the one
at Maalot on 15 May 1974 in which a large number of
schoolchildren had been murdered.

9. The principal objective of the Palestine Liberation
Organization was the dismantling of Israel, a Member State
of the United Nations. That objective had been confirmed
in a number of public statements, although it desecrated
the most fundamental principles of the Charter and all that
the United Nations stood for. He failed to understand how
the Sixth Committee, which was responsible for the
preservation of the legal values of the United Nations, could
sanction the invitation to a United Nations conference of
an organization which ought to be outlawed. It was utterly
incongruous that the Sixth Committee, which had failed to
take effective action against terrorism, should contemplate
inviting proponents of international terrorism to take part
in a conference on diplomatic law. Accordingly, his
delegation wished to place on record its total opposition to
the adoption of any formula which would result in an
invitation being extended to the so-called Palestine Libera-
tion Organization or any other like-minded Arab group to
take part in the Conference in any capacity whatsoever.

10. Mr. KASEMSRI (Thailand) said that his delegation’s
position on the question of terrorism had been put on
record when the subject had been discussed in the
Committee on earlier occasions. However, he wished to
point out that the incident at Bangkok referred to by the
Israeli representative had been peacefully resolved by the
exercise of self-restraint by all parties concerned and in a
spirit of international co-operation unsurpassed anywhere
else in the world. Moreover, that question was irrelevant to
the current debate, especially in so far as the question of
the issuing of invitations was concemed. The General
Assembly at its twenty-eight session had adopted the

Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including Diplo-
matic Agents, and he hoped that that instrument would
prove an inspiration for further progress in that field. For
the purpose of clarification, he had felt it necessary to
explain that whatever had occurred at Bangkok had little or
no bearing on the items currently before the Committee.

11. Mr. PRIETO (Chile) said that, although the majority
of delegations which had spoken on the three items.
currently before the Committee had endorsed the principle
of universality, there were minor differences in approach
which made complete unanimity difficult to attain. While
his delegation supported the principle of universality as set
forth in the Vienna Declaration, it felt, in conformity with
Chile’s policy of firm opposition to colonialism, that the
*“Vienna” formula should be expanded and that participa-
tion in United Nations conferences and conventions should
be extended to national liberation movements recognized
by the Organization of African Unity and by the League of
Arab States. Such increased flexibility would be more in
keeping with the interests of the world community.
However, his delegation was not in favour of inviting the
representatives of any Government which was disputing
with another Government the right to represent a people.
Invitations to participate in international conferences and
conventions should be issued to Governments with interna-
tional legal status and to entities which were in the state of
becoming Governments through the decolonization process.
The Committee should not concemn itself with the question
of the rights and credentials of Governments.

12. Mr. HASSOUNA (Egypt) recalled that his delegation
had originated the proposal to invite representatives of
natjonal liberation movements to participate in the United
Nations Conference on the Representation of States in Their
Relations with International Organizations. He had listened
with dismay to the baseless allegations made by the
representative of Israel against the Palestine Liberation
Organization. Such remarks were out of order in the
current discussion, and he would refute them at an
appropriate time and place. It was clear that, in making
such a statement, the intention of the representative of
Israel was to distract world public opinion from the Israeli
Government’s policy of repression and total denial of the
inalienable rights of the Palestinian people, in particular
their right to self-determination.

13. Mr. KURUKULASURIYA (Sri Lanka) recalled his
delegation’s consistent advocacy of the principle of univer-
sality in regard to participation in United Nations confer-
ences and said that his delegation would support any
measure designed to promote the widest possible participa-
tion in the further codification and progressive develop-
ment of international law.

14. The CHAIRMAN said that, if there were no further
speakers, he would take it that the general debate on the
items under discussion was closed and that the Committee
would revert to them at a later meeting only for the
purpose of adopting appropriate draft resolutions.

It was so decided.
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AGENDA ITEM 93

Review of the role of the International Court of Justice

15. Mr. SETTE CAMARA (Brazil) recalled that during the
lengthy debate on the subject at the twenty-sixth session,
his delegation had had the opportunity to express its views
(1277th meeting) on the importance it attached to the
Court and to analyse the numerous suggestions and
observations presented by Governments as to ways and
means of enhancing the role of the Court and improving its
methods of work. The Brazilian Government’s views were
stated in detail in its reply to the Secretary-General's
questionnaire.3

16. In previous debates on the subject speakers had
unanimously acclaimed the work thus far accomplished by
the Court and not a single serious proposal had been made
to revise the Court’s Statute. If any crisis of confidence had
ever existed concerning the role of the Court, its origins
were to be found in the unwillingness of Member States to
resort to it rather than in statutory or functional defi-
ciencies of the Court itself. Those who had had misgivings
regarding the Court’s methods of work should derive some
satisfaction from the revised rules of procedure.d It would
be best, in his delegation’s view, to wait a few years before
attempting to pass judgement on the practical results of
that revision.

17. The  independence of the judicial branch was an
essential feature of national democratic systems based on a
tripartite division of powers. Any limitation on the absolute
freedom of judgement of members of the judicial branch
would impair the authority of their decisions. Those
considerations, valid as they were for intemal legal orders,
could be extended to the International Court of Justice. In
his delegation’s view, the Court itself was the only
authority qualified to appraise the results of its work and to
examine steps that might be taken to increase its effective-
ness. His delegation was therefore reluctant to support the
idea of establishing an ad hoc committee of the General
Assembly to co-operate with the Court in devising ways to

3 See A/8747
4 See 1.C.J. Acts and Documents No. 2.

enhance its role. While sympathizing with those who were
anxious to make the Court more effective, his delegation
doubted that interference with the work of the Court, even
though inspired by the best intentions, would be wise.
Rather than considering such proposals, he hoped that the
Committee would adopt a resolution which would, inter
alin, recognize the importance of the Court in settling
international disputes and urge States to utilize the Court
fully whenever controversies arose.

18. His delegation took pride in the fact that the formula
concerning compulsory jurisdiction had been devised by a
distinguished Brazilian jurist in connexion with the drafting
of the Statute of the Permanent Court of International
Justice.

19. Unfortunately, the day when compulsory jurisdiction
would be a generally accepted principle was still far away.
Nevertheless, the provision concerning compulsory juris-
diction in the present Court’s Statute had proved to be a
very useful means of encouraging States to accept adjudi-
cation as the proper way to settle international disputes.

20. For all its faults, the Court was still the first positive
step toward the institutionalization of the rule of law
among nations. Criticism of the Court could not but hinder
the effective accomplishment of its lofty tasks.

21. Mr. VILLAGRAN KRAMER (Guatemala) differed
with the representative of Brazil. [n his view, there was a
continuing need to study means of enhancing the Court’s
effectiveness, particularly through broader acceptance by
States of the principle of compulsory jurisdiction. It was
noteworthy that, while the International Court of Justice
heard relatively few cases, more specialized international
tribunals dealing with economic matters were accom-
plishing a great deal of useful work. In making that
observation, however, he did not wish to belittle the
importance of the Court’s work, for which he had the
highest respect. In conclusion, he expressed the hope that
the Sixth Committee would give careful attention to the
item, as a thorough debate of the Court’s role could be very
beneficial to the Court and to the international community
which it served.

The meeting rose at 11.50 a.m.
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1466th meeting

Tuesday, 1 October 1974, at 10.45 a.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 93

Review of the role of the Intemational Court of Justice
(continued)

1. The CHAIRMAN said that the Swiss Government had
eplied to the Secretary-General’s questionnaire prepared
pursuant to General Assembly resolution 2723 (XXV).) If

1 see A/8382, para. 5.

A/C.6/SR.1466

he heard no objection, he would take it that, when the
Swiss delegation so requested, the Committee would invite
that delegation to offer its comments on the item under

discussion.
It was so decided.

2. Mr. WEHRY (Netherlands) informed the Committee
that his delegation had undertaken informal consultations
with other delegations in order to draw up a multiregional
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non-controversial draft resolution on the review of the role
of the International Court of Justice. He hoped that the
draft resolution would be the subject of a consensus in the
Committee.

3. Mr. COLES (Australia) thought that the main objective
of the review of the role of the International Court of
Justice should be to seek the eventual acceptability of its
jurisdiction to all members of the international community.
As the highest international juridical tribunal, the Court
was the focal point in the international legal system for the
judicial determination of the law of nations. That judicial
process was essential to the peaceful settlement of interna-
tional disputes.

4. The role of the Court could be enhanced only if the
members of the international community brought cases
before it. In that respect, he referred the Committee to the
statement by the Prime Minister of Australia before the
2249th plenary meeting of the General Assembly.

5. Arbitration and adjudication had long been established
as the institutional means of settiing disputes when negotia-
tion had failed, but a major development had been the
provision by the League of Nations Covenant of an optional
clause covering the compulsory jurisdiction of the Perma-
nent Court of Intemational Justice. He regretted that there
was not greater awareness among States Members of the
United Nations of the need for the compulsory jurisdiction
of the Intemnational Court of Justice. The acceptance of the
principle of compulsory jurisdiction could only serve to
enthance the Court’s effectiveness, but there still seemed to
be a reluctance on the part of States to entrust their
intemational disputes to any form of third party settle-
ment.

6. He further regretted that the review of the role of the
International Court of Justice had not aroused the interest
it deserved. For example, only a few replies had been
received to the Secretary-General’s questionnaire prepared
pursuant to General Assembly resolution 2723 (XXV). In
accordance with his Government’s view that the greater
efficacy of the Court was a very important matter, his
delegation would favour the establishment of a special ad
hoc committee to review the role of the Court, and to
determine whether the method of judicial peaceful settle-
ment of disputes could be strengthened. Such strengthening
of procedure was essential in view of the intolerable nature
of war as a means of settling international disputes in the

modern world.

7. His country had placed its confidence in the Court as an
organ of the United Nations, but such confidence should be
manifested by all States in their concem for its efficacy in
developing the rule of law in intemational relations. The
rule of law could be strengthened in a better world order if
the international community was thoroughly committed to
the Court’s principles and if recourse was made to the
compulsory jurisdiction of the Court in accordance with
Article 36 of its Statute.

8. Under existing declarations and instruments governing
the jurisdiction of the Court and the relationships of United
Nations organs and other international organizations with
the Court, it was often provided that disputes concerning

the application or interpretation of the instrument might be
referred to the Court for a decision. The promotion of the
rule of law, however, would best be served if future
multilateral treaties provided as a matter of course for the
compulsory settlement by the Court of disputes arising
from their application or interpretation. The intermational
community would thereby be giving effect tp Article 33 of
the Charter of the United Natjons.

9. It was sometimes said that one of the factors which
impeded recourse to the Court was the consideration that
such action might be regarded as an unfriendly act by the
respondent Government. His delegation hoped that the
General Assembly might make a clear statement to the
effect that recourse to the International Court should not
be considered an unfriendly act. Such recourse would be a
responsible alternative when diplomacy had failed. There
were precedents for such a statement. Finally, he hoped
that a resolution would be adopted at the current session of
the General Assembly which would reflect adequately the
importance of the principle of the compulsory adjudication
of legal disputes between States.

10. Mr. ROSENNE (Israel) recalled that his delegation had
explained its position on the item at the twenty-sixth
session (1278th meeting) and continued to think that a
special committee could then have been set up with useful
results. However, the debate in the Committee since the
twenty-fifth session had covered most of the major issues of
principle conceming the Court, and together with the
observations submitted by Governments and the records
and analytical reports of the Committee gave a fairly clear
picture of current thinking on the role of the Court. A
more systematic presentation of that material was perhaps
the only useful contribution that remained to be made at
the current stage.

11. The 1972 amendments of the Rules of Court? were
welcome to the extent that they contributed to mod-
ernizing the Court’s practices. However, some of them were
undoubtedly controversial, and judicial experience since
their normalization suggested that the new rules might not
always be adequate in achieving one of the principal
objectives of their authors, namely to render the conduct of
proceedings before the Court more expeditious and less
expensive.

12. While the Permanent Court had found it possible to
publish the records of jts internal discussions on its Rules of
Court, the present Court had not. Experience had shown
that such records were of the greatest practical utility for
those who practised before the Court, and the role of
travaux préparatoires in the interpretation and application
of texts was well known. They were also needed to
facilitate political understanding of what had been done.
The United Nations had developed extremely refined and
effective techniques of record writing, and if the Court had
valid reasons for not publishing the verbatim records of
internal discussions it should explore ways to publish an
authoritative and objective account of the issues discussed
and the texts rejected in the process of reviewing the Rules
in 1946 and 1972 and the 1968 resolution on the internat

judicial practice. :

2 See 1.C.J. Acts and Documents No. 2.
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13. During the discussion of the item in 1972, proposals
had been made (A/C.6/L.887 and L.894),3 but never put to
the vote, according to which the General Assembly would
have gone on record as having welcomed the 1972
amendments to the Rules of Court. Both for constitutional
reasons connected with the mutual independence and
autonomy of the Court and the General Assembly, and in
the light of some doubts regarding the substance, it would
be preferable not to push that kind of proposal to a vote.

14. Since the Court was still considering further revisions
to its Rules, his delegation wished to make a number of
comments. The first concemed the publicity and general
public relations activities of the Court. The annual report
submitted by the President of the Court to the General
Assembly (A/9650) served no useful purpose, being merely
a severely truncated version of the Court’s Yearbook, and
containing formulations that might be viewed as tenden-
tious in some quarters. Constitutional and institutional
reasons also made the submission of such a report inad-
visable. Its cancellation would naturally entail the discon-
tinuance of the pertinent General Assembly agenda item.
However, no objection would be seen to the distribution of
the Court’s Yearbook as a General Assembly document,
without impairing its unofficial character as having been
prepared by the Registry.

15. Another comment concemed the publication of legal
articles and books by members of the Court, certain of
whom were now even publishing articles dealing with
current aspects of the Court’s activities, which might lead
to polemical confrontations. Could the international com-
munity really accept that its elected judges should engage in
what might develop into wounding literary disputations?

16. It was essential that the basic principle of the secrecy
of judicial deliberations should be preserved. His delegation
was dismayed by the incident which had led to the Court’s
communiqué No. 73/30 and to the resolution of 21 March
1974. That was another reason for believing that it was
undesirable to publish articles which might mislead the
reader into thinking that he was being given secrets from
the inner sanctum. The Statute of the Court contained
adequate provisions enabling every judge to make public his
views on any aspect of the judicial activities of the Court:
the Court should consider whether its members were

justified to go beyond that.

17. One aspect of the actual judicial working of the Court
should be carefully re-examined. Article 56 of the Statute
required that every judgement—which in practice also
meant every order and advisory opinion—should state the
names of the judges who had taken part in the decision, and
Article 57 entitled every judge to deliver a separate opinion.
Articles 79 and 90 of the 1972 Rules of Court made it
obligatory for every judgement and advisory opinion to
state the number of judges constituting the majority.

3 See Official Records of the General Assembly, Twenty-seventh
Session, Annexes, agenda item 90, document A/8967, paras. 6 and 9
respectively.

However, the practice had grown up by which it was not
always possible, from the separate opinions, to identify
how each judge who was present had voted. If the secrecy
of deliberations was protected by the Statute, as well as the
right of every judge to deliver his own opinion, it did not
necessarily follow that the anonymity should extend so far
that it became impossible to determine the composition of
the majority and minority in a given case.

18. The issue had to be decided on the basis of
international requirements, which justified a change in that
practice. In that connexion, it might be noted that the
records of the Security Council always indicated how each
member voted, including the fact that a member might not
have taken part in the vote. It was not adequate for a
judicial pronouncement of the International Court simply
to indicate which judges were present, without indicating
how each one voted. No amendment of the Statute would
be required to bring about a change in that practice.

19. There could be no point in attempting artificially to
stimulate the judicial business of the Court. The long
discussions of the item had been useful in revealing various
aspects of political interest, and encouraging governmental
and academic interest in the question. Above all, they had
confirmed the continued political interest in the
maintenance of the Court as established in the Charter and
Statute. 1t would therefore be sufficient for the Committee
to adopt a non-controversial resolution recording that fact,
without any value-judgements on the Court’s performance
or any suggestions regarding its future action. In particular,
it should not contain elements susceptible of interpretation
as attempting to amend the Charter or the Statute of the
Court, or to change the order established by the Statute.

20. Mr. SA’DI (Jordan) said his delegation attached great
importance to the item under consideration. Close scrutiny
of civilization in general revealed that courts had evolved as
the best device for resolving human conflicts. Arbitration,
conciliation and direct negotiation had always been part of
the machinery for resolving disputes, but the judicial
process was the most efficient means of achieving that end.
Civilization could not establish a better forum for resolving
international disputes than an international court system.

21. In a world in which power politics and national
interests prevailed, the weight of the respective parties to a
dispute would determine the settlement. Only in a court
system could the weak and the strong enjoy equality, and
justice reign. Moreover, only in an international court could
the Charter of the United Nations and international law
stand a reasonable chance of being observed. That was not
merely a theoretical argument: if applied to all the disputes
threatening world peace, the practical value of an increased
role for the international court system would be readily
apparent. There could be no doubt, for example, that the
Israeli-Arab dispute would have had a better chance of
being resolved if the Intenational Court had had wider
jurisdiction. His delegation would therefore support any
initiative to increase the Court’s powers and relevancy.

The meeting rose at 11.45 a.m.
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1467th meeting

Wednesday, 2 October 1974, at 3.20 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

Organization of work

1. The CHAIRMAN recalled that the Committee had
before it two draft resolutions. The first (A/C.6/1L.980)
dealt with item 88, “Participation in the United Nations
Conference on the Representation of States in Their
Relations with International Organizations, to be held in
19757, The second (A/C.6/L.981), of which the Ukrainian
SSR had become a sponsor, concerned items 96 and 97,
“Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties” and “Question of
issuing special invitations to States which were not
Members of the United Nations or members of any of the
specialized agencies or of the International Atomic Energy
Agency or parties to the Statute of the International Court
of Justice to become parties to the Convention on Special
Missions™. Since the first draft called for a statement of
financial implications in accordance with rule 153 of the
rules of procedure, the Committee could not take a
decision on it until such a statement had been prepared by
the Secretariat. He therefore suggested that the two drafts
should be examined together at a subsequent meeting and
that the Comunittee should proceed to consider the item
relating to the role of the International Court of Justice.

2. If there was no objection, he would take it that the
Committee approved of his suggestion.

It was so decided.
AGENDA ITEM 93

Review of the role of the International Court of Justice
(continued)

3. Mr. ALVAREZ TABIJO (Cuba) felt that the review of
the role of the Court should be carried out on the basis of
Articles 33 and 95 of the Charter, which provided for
various means of settling disputes. Judicial settlement was
therefore only one of the methods envisaged in the Charter
and the role of the Court should not be exaggerated.

4. While acknowledging the valuable contribution of the
Court to the progressive development of international law,
it should be noted that the majority of States were
reluctant to have recourse to the Court for the settlement
of disputes which, at first glance, might appear to be
capable of judicial settlement. States pointed out, infer alia,
that the Court applied customary law which was uncertain
and did not reflect predominant legal trends, and that its
composition was not representative of the great changes
that had taken place within the United Nations.

5. In addition, two trends could be discerned in the replies
to the Secretary-General’s questionnaire.! Some States

1 See A/8382, para. 5.

A/C.6/SR.1467

considered it essential to strengthen the role of the Court
and were in favour of the principle of compulsory
jurisdiction, while others were of the opinion that judicial
settlement had not always been the most effective method
and that it was above all necessary to preserve freedom of
choice of means, in conformity with Article 33 of the
Charter.

6. In accordance with its position of principle, his delega-
tion felt that respect for the Charter and the Statute of the
Court constituted the best means of increasing the Court’s
effectiveness. No measure adopted by the General Assem-
bly and no attempt to extend the compulsory jurisdiction
of the Court could help to increase confidence in judicial
settlement. To impose the compulsory jurisdiction of the
Court on States would be tantamount to establishing a
supranational body in violation of the principle of the
sovereignty of States. It was therefore unnecessary to try to
strengthen the role of the Court, whose duty it was to make
full use of the possibilities available to it under the Charter
and jts Statute.

7. Mr. PARTHASARATHY (India) congratulated the Of-
ficers of the Committee on their election and the represen-
tatives of the People’s Republic of Bangladesh, the Repub-
lic of Guinea-Bissau and Grenada on their countries’
admission to the United Nations. He then observed that it
could not be maintained that the International Court of
Justice had too little business before it, for since the
inclusion of the item in question in the agenda of the
General Assembly the Court had handed down three
decisions, two advisory opinions and several orders.

8. The usefulness of the Court and its role in the
settlement of disputes between States should not be
minimized. It was, however, true that States were generally
reluctant to utilize the mechanism of the Court to find a
solution to their disputes. That was because a wide range of
peaceful means of settlement of disputes was listed in the
Charter, giving them full freedom of choice in that matter.
The Court was therefore not the only body to which States
could have recourse and the authors of the Charter had
rejected the idea of making the jurisdiction of the Court in
contentious cases compulsory and automatic. Moreover, in
the Declaration on Principles of International Law concern-
ing Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations (General
Assembly resolution 2625 (XXV), annex), the Organization
had reaffirmed the soundness of the solutions proposed in
the Charter for the peaceful settlement of disputes.

9. The Charter and the Statute also offered means of
enhancing the prestige and increasing the usefulness of the
Court. In that connexion, he pointed out that the Court
had adopted amendments to its Rules which had entered
into force on 1 September 1972 with a view to simplifying
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and accelerating proceedings and reducing costs for the
parties. Two other factors also had some bearing on the
effectiveness and prestige of the Court, namely, its compo-
sition and the applicable law. Although the compoasition of
the International Court of Justice was more balanced than
that of the Permanent Court of International Justice, it did
not reflect changes which had occurred in the international
community. With regard to the applicable law, account
should be taken of the fact that new States were seeking to
establish a new international economic and political order
based on equity and justice. Intemnational law must
therefore respond to the aspirations of the majority of the
members of the intemational community. Thus, it was to
be hoped that States would endeavour to promote the
progressive development and codification of international
law and that the Court would assume its responsibilities in
that regard and ensure that the law responded to the
requirements of international life.

10. Mr. YASSEEN (Iraq) said that item 93 had been
included in the agenda because the international com-
munity was in difficulty owing to the many disputes
between States and to the fact that States only rarely made
use of the Court to settle them. But, to understand the role
of the Court properly, it was essential to determine its
position in the international legal order, and for that
purpose it was necessary to avoid two analogies.

11. First, it was necessary to avoid comparing intema-
tional law to intemal law because judicial settlement in
internal law was a basic element of the legal order and
usually it was not possible to conceive of a dispute that
could not be brought before a judge. In intemational law,
however, there was no law jurisdiction under general law
and the Court had only exceptional jurisdiction based on
the mutual consent of the parties. Moreover, in internal
law, there were no problems which did not have a legal
solution: the sources of law were inexhaustible and judicial
precedents filled the gaps in the law. That was not true in
the case of the Court, which could apply only international
conventions, international custom and the general princi-
ples of law, using precedents and doctrine as auxiliary
sources of law. The possibility could therefore not be ruled
out that the Court might find a deficiency -in the
international legal order, and in any event it could rule ex
aequo et bono only with the consent of the partjes.

12. Second, it was not possible to compare the interna-
tional .community of the League of Nations to that of the
United Nations. Since the time of the League of Nations,
there had been a decline, relative to the growing number of
States, in the number of cases in which States had accepted
the compulsory jurisdiction of the Court. The League of
Nations, a closed society from which nearly all the
countries of Africa and Asia had been excluded, had been
of a relatively homogeneous nature which facilitated
recourse to compulsory jurisdiction, while the intemational
community of the United Nations was a nearly universal
society representing a mosaic of forms of civilisation, legal
systems and levels of economic development.

13. There nevertheless seemed to be two factors favouring
acceptance of the compulsory jurisdiction of the Interna-
tional Court of Justice. First, the Court was much more
representative than it had been at the beginning of the era

of the United Nations and that was a positive elemet
which might give rise to greater confidence. Second, th®
codification and progressive development of internatiof
law in the United Nations system played an important role
because, in order for the parties to accept the jurisdictio™
of the Court, they had to know in advance the rules whi¢
would be applicable to them. Having thus defined t1€
Court’s position in the legal order of the internatiof
community of the United Nations era, it seemed pertincﬂt
to wonder what the General Assembly would be able to do
at the end of the debate on the item, which had be¢?
before it for several sessions. Most of the written comme”
taries of Governments and the oral statements mad®
showed that it was not necessary to amend the Statute
the Court, but it was fair to point out that the debate h?
provided the essential elements for a final resolution.

14. That resolution should recall the possibilities offered
by Article 36 of the Statute of the Court with regard 1°
acceptance of compulsory jurisdiction; it should also rec
the preference for the legal settlement of disputes of a ]egf’l
nature stated in Article 36 of the Charter. It should>
moreover, invite States to include in the treaties theY
concluded provisions envisaging recourse to the Court wit
regard to any dispute concerning the application 0F
interpretation of the treaties. In that connexion, he cite
the example of the Vienna Convention on the Law 0O
Treaties,? which stipulated the compulsory jurisdiction ¢
the Court with regard to disputes relating to the incon™
patibility of a treaty provision with a norm of jus cogens.

15. International law was evolutive and its rules developed
so rapidly that there had been talk of “customary law ruft
wild” or “revolutionary customary law”. At the same tim®€
other rules were falling into disuse. The Court woul
certainly have to confirm the introduction and the abrog?~
tion of various rules; to that end it could, without goinB
beyond its Statute, draw from the work of internations!
organizations, especially the General Assembly, which-
though having only the force of recommendations, refleC”
ted the progressive development of the international leg
order. Of course such resolutions could not in themselve®
create law, but they could provide proof of the introduc”
tion or abrogation of some of the rules of international lav’
when they were consistent and adopted unanimously of
without opposition.

16. He paid trbute to the International Court of Justic®
for the work it was doing and expressed the hope that
States, as far as possible, would resort more often to it>
jurisdiction.

17. Mr. CASSESE (ltaly) recalled that two conflicting
attitudes had emerged among members concerning thé
question of the role of the International Court of Justice -
which had been on the Committee’s agenda since 1970. A
first group of delegations, including his own, had propose

to seek ways and means of strengthening the role of th&
Court and expanding its activities. To that end, thos€
countries had proposed the establishment of a relatively’
small ad hoc committee. The countries which favoured tha't

2 See United Nations Conference on the Law of Treaties, 1968
and 1969, Official Records (United Nations publication, Sale 5
No. E.70.V.5), document A/CONF.39/27, p. 287.
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approach had always emphasized that the establishment of
such a committee would in no way prejudice the interests
of the States which did not accept the compulsory
jurisdiction of the Court or were opposed in general to the
judicial settlement of disputes.

18. The delegations which had taken the opposite point of
view argued that there was no need to review the Court’s
role, as the cause of the crisis of confidence in the Court lay
in the unwillingness of Member States to utilize it, rather
than in any functional deficiencies of the Court or
inadequacies of the Statute.

9. However, no one could deny the importance for the
international community of the decisions and pronounce-
ments made by the International Court of Justice. The
methods of creating international rules were no longer the
same as they had been in classical international law. A
greater number of States, with different ideological and
political outlooks, now contributed to the formation of
intemational law. In addition, there now existed new ways
of creating law, such as the adoption of general resolutions
or declarations by the United Nations, which, though they
were not binding per se, could spell out and to some extent
elaborate existing customary rules or rapidly contribute to
the formation of new ones. The French lawyer Dupuy had
rightly referred to a “wild” custom, to emphasize the
rapidity and strength with which custom currently comes
into existence. It was plain that such evolution could give
rise to great uncertainty as to the content and scope of the
rules of international law, which were for the most part
unwritten. There were only two ways of dispelling that
uncertainty: through codification or through recourse to a
competent body possessing the necessary authority to state
clearly what the law was. Codification was a slow process
which moreover could not be applied to all areas of
intemational law. Furthermore, even codified provisions
could give rise to disputes. There was therefore un-
doubtedly a need for a judicial body with the power to
clarify the law. The most suitable body for that task was
the International Court of Justice, which was the highest
international judicial organ and consisted of judges repre-
senting the main legal systems and the various civilizations
of the world. The composition of the Court afforded a
guarantee that no State had any reason to fear that in its
pronouncements the Court would disregard the new trends
which were continually emerging in the community of
States. In that connexion it should be noted that at the
United Nations Conference on the Law of Treaties the
overwhelming majority of States had affirmed their con-
fidence in the Court by entrusting it, under article 66 (a/ of
the Vienna Convention, with the task of determining the
existence of peremptory norms of general international law
and by granting the Court compulsory jurisdiction on the
matter.

20. There was now no hope of setting up an ad hoc
committee and his delegation regretted that five years of
work had not finally led to any concrete results. However,
the discussions had been useful as they had enabled States
to express opinions which could stimulate further discus-

sion in the future,

21. His delegation hoped that to conclude its work on the
item the Committee would adopt a non-controversial and

well-balanced draft resolution in which it would stress the
importance of the role of the International Court of Justice
as a means of settling international disputes peacefully and
would affirm the desirability of enabling the Court to play
a more effective role. Furthermore, States should be
reminded that recourse to the judicial settlement of
international disputes should in no way be considered as an
unfriendly act, and they should also be called upon to
submit their disputes to the International Court of Justice.
His delegation also hoped that in the text the Secretary-
General would be requested to bring the resolution to the
attention of the International Court of Justice, the States
Members of the United Nations and the States parties to
the Statute of the Court. It hoped, finally, that the
Committee would resume its consideration of the role of
the Court when the operation of the Court under its revised
Rules had provided the necessary material for such a study.

22, Mrs. ULYANOVA (Ukrainian Soviet Socialist Repub-
lic) shared the opinion of the representative of Brazil
(1465th meeting) and considered, as indeed the discussion
showed, that there was no need to set up an ad hoc
committee or even to continue consideration of the
question, as nothing could justify a change in the Statute of
the Court. Other delegations had affirmed that the best way
of strengthening the role of the Court would be to modify
some of the fundamental provisions of its Statute.

23. None of the proposals put forward would ensure the
strengthening of the Court’s basic role. That was particu-
larly clear with regard to compulsory jurisdiction. During
the discussion some delegations had maintained that the,
role of the Court would be strengthened if more States
recognized its compulsory jurisdiction. However, it would
be contrary to the Charter of the United Nations itself to
impose recognition of the Court’s compulsory jurisdictior,
as the Charter did not impose a judicial solution but offered
States a,choice of means to settle their disputes peacefully.
That principle of the free choice of means also corres-
ponded wel] to the conditions of the contemporary world.
It had, moreover, been reaffirmed by the General Assembly
at its twenty-fifth session in the Declaration on Principles
of Intemational Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter
of the United Nations. And lastly, it had been confirmed in
practice in connexion with treaties. It should also be noted
that less than a third of the States parties to the Statute of
the International Court of Justice had recognized its
compulsory jurisdiction and that that number was diminish-
ing each year. The imposition of the compulsory jurisdic-
tion of the Court would thus not be sufficient to strengthen
its role; such a proposal was not realistic.

24. The possibility had also been raised of extending the
Court’s competence by granting more international bodies
the right to resort to its jurisdiction and to request advisory
opinions from it. Such a change would indeed increase the
number of cases submitted to the Court but would not alter
the place, role and functions of the Court in the system
created by the Charter. Moreover, the right of the special-
ized agencies to request an advisory opinion was recognized
by the Charter, or at least was not excluded by it. But that
right was not used in practice. There was no point in
facilitating the use of a right which had no practical

application.
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25. Her delegation noted that all proposals to revise the
Statute of the Court gave rise to serious objections of
principle and seemed difficult to justify.

26. On 1 September 1972 the Court had modified certain
articles of its Rules so as to save time and accelerate
procedure, and thus improve its efficiency. That evolution
was in conformity with the wishes of her delegation, which
was in favour of the principle of the pacific settlement of
disputes and of the strengthening of all means of pacific
settlement, including recourse to the International Court of
Justice, and maintained its opinion that it was possible for
the Court under its Statute to increase its effectiveness.
Nothing would therefore justify the creation of an ad hoc
committee and there was no longer any reason to retain the
question of the review of the role of the International
Court of Justice on the agenda of the Sixth Committee.

27. Mr. LEE (Canada) recalled that the views of the
Canadian Government on the question under consideration
were set out in document A/8382. The fact that Canada
had been one of the delegations which had sponsored the
inclusion of item 93 in the Sixth Committee’s agenda
showed the importance which the Canadian Government
attached to the role of the International Court of Justice,
which constituted one of the means by which to achieve
the realization of the principle of the pacific settlement of
disputes contained in Article 33 of the Charter.

28. All Member States seemed to agree that full use had
not been made of the Court’s potential. That was due not
so much to institutional defects or the quality of the
Court’s work as to the reluctance of States to submit
themselves to binding decisions which affected their in-
terests. The importance attached in the contemporary
world to the concept of the sovereignty of States also
contributed to that attitude. Among the attitudes which
tended to detract from the role of the Court, there was also
the fear that recourse to the Court could be interpreted as
an unfriendly act towards the other party, and finally
uncertainty as to the content and scope of the rules which
were applicable in the international sphere.

29, His delegation considered that by drawing the atten-
tion of States to the existing potential of the Court, they
could be encouraged to make greater use of it. It was with
that idea that many States, including Canada, had suggested
that greater use shounld be made of the possibility of
forming chambers as provided for in Articles 26 to 29 of
the Statute of the Court. The advantages of the advisory
role of the Court, which was bound by less rigid rules than
its strictly judicial role, should also be stressed.

30. His Government firmly believed in the importance of
accepting the Court’s compulsory jurisdiction as provided
in Article 36 of its Statute. That was a concrete means of
achieving the pacific settlement of disputes.

31. It seemed that there were undoubted limitations to
the effects that the decisions of the Sixth Committee and
of the General Assembly could have; but the Canadian
delegation was convinced that the moral authority of a
resolution by the General Assembly which pointed out the
potential of the Court would be of great value. His
delegation would be willing to join the sponsors of any

draft resolution embodying the points mentioned by
Canada if it would serve to obtain a consensus on that
important agenda item.

32. Mr. USTOR (Hungary) welcomed the delegations of
Bangladesh, Grenada and Guinea-Bissau, which had recently
been admitted to the Organization.

33. The first question raised by the item under considera-
tion was whether or not there was a need for reviewing the
role of the International Court of Justice. Those who
favoured such review had drawn attention to the small
number of cases referred to the Court. The Charter of the
United Nations provided for the peaceful settlement of
disputes and mentioned a number of means of achieving
that end, including judicial settlement. It was for that
purpose that the United Nations had established the
Intermational Court of Justice.

34. Some delegations regretted that greater use was not
made of the Court. But even if it were conceded that the
situation was regrettable, it was doubtful that it could be
remedied. Caution with regard to judicial proceeding was
one of the facts of life. Political entities naturally preferred
to settle their disputes by political means, so that they did
not lose control over events, as happened with recourse to a
court. However, the International Court of Justice, by
reason of its very existence, had an influence on the
attitude of Governments. In any case, such recourse should
always be possible; furthermore, it contributed to the
progressive development of international law.

35. The Hungarian delegation had the greatest respect for
the Court and thought that it was for the Court itself to
improve its own procedure and adapt to changes in the
international situation within the limits of the possibilities
afforded by the Charter and the Statute.

36. The reluctance of States to submit their disputes to
the Court was—beyond a certain point—an unhealthy
phenomenon in the opinion of his delegation, which was
sure that a General Assembly resolution would not suffice
to induce States to have more frequent recourse to the
International Court of Justice or to any other procedure.
The attitude of States was due to the present political
climate, that is to say, the political factors which hampered
the workings of international law. The problem was mainly
a problem of confidence and the success of efforts 10 bring
about international détente was the surest means of
restoring that confidence and thereby strengthening the
role of the International Court of Justice.

37. Mr. ROSENSTOCK (United States of America) ob-
served that there was no issue that could be of greater
importance to the Committee than the problem of the
application of law to the peaceful settlement of disputes.
No one could deny that the current state of the world was
conclusive proof of the necessity of making greater use of
the machinery for the peaceful settlement of disputes, the
main organ of which was the International Court of Justice.
Indeed, the sincerities of assertions of support for the
prohibition of the threat or use of force could, in laige part,
be measured by the presence or absence of a willingness to
settle disputes by peaceful means, including judicial means.
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38. Ideally, all disputes should be prevented; but States,
like individuals, came into conflict when interests clashed.
International lawyers did not always succeed in drafting
international agreements in such a way as to avoid all
problems of interpretation or application; circumstances
changed and sometimes the most perfectly drafted docu-
ment no longer applied. It was therefore necessary for such
disputes to be settled peacefully. The existence of a Court
had the effect, moreover, not only of affording a solution
where a dispute could not be settled through negotiations,
but also of encouraging the out-of-court settlement of
disputes.

39. The Court must form the comerstone of any over-all
dispute settlement system, and his delegation believed that
the United Nations must continue to concern itself with
strengthening the role of that organ so long as there were
still unresolved disputes, so long as there were States which
did not accept the compulsory jurisdiction of the Court,
and States which felt disadvantaged for want of a forum in
which the strong and the weak could deal from as near
equal positions as possible.

40. His delegation had been among those delegations
which had advocated one particular method of strengthen-
ing the role of the Court, namely, the creation of an ad hoc
committee of governmental representatives. However, it
recognized that the suggestion was not the only possible
one, and had an open mind as to how each State might best
contribute to that goal. It rejected only that position which
would so ignore the tealities of the world as to suggest that
there was cause for complacency.

4]1. In any case, the discussions held in the Committee on
the question over the years had been a contribution to the
strengthening of the Court. Important areas of agreement
had emerged on the importance of the Court, the indispen-
sability of the peaceful settlement of disputes and the fact
that it could never be an unfriendly act to take a dispute
to the Court. A number of interesting suggestions had been
advanced by a number of countries in the statements made
in the Committee and in replies to the Secretary-General.
Since the Corhmittee’s discussions on the item had begun,
the Court had amended its Rules, mainly with a view to
alleviating some of the problems pointed out in earlier
discussions in the Committee. The Security Council had
made its first request for an advisory opinion and the Court
had expeditiously responded to that request. The Com-
mittee on Applications for Review of Administrative
Tribunal Judgements had also requested and received an
advisory opinion from the Court.

42. The Committee should build on what had been
learned and agteed upon in earlier discussions. It should
heed the appeéal made by the Secretary-General in the
introduction to his report on the work of the Organization
(A/9601/Add.1) and should continue to examine the
reasons why States had not made greater use of the Court,
and explore potential uses of the Court which had nat been
fully recognized. Since the Committee had begun its
consideration of the item there had been further develop-
ments which were not encouraging, and the Committee
should consider how those actions, which were outside the
control of the Court, could have taken place.

43. Mr. RASOLKO (Byelorussian Soviet Socialist Repub-
lic) thought that the item dealt with an artificial question,
since the role of the Court derived quite clearly from the
Charter and the Statute of the Court, which required no
changes in that respect. The Charter specified the con-
ditions in which the Court might settle disputes of a legal
nature or hand down advisory opinions.

44. As for the suggestions made with a view to enhancing
the role of the Court there was no need, first of all, to alter
the conditions set forth in Article 96 of the Charter in
order to increase the opportunities for requesting advisory
opinions of the Court, which would be tantamount to
turning the Court into a purely advisory organ. As for the
view that all States should accept the compulsory jurisdic-
tion of the Court, it was incompatible not only with the
principle of State sovereignty but with the very letter of the
Charter. Article 33 afforded a choice of various solutions
for the peaceful settlement of disputes, and Article 95 even
envisaged the possibility of States entrusting the solution of
their differences to other tribunals by virtue of agreements
already in existence or to be concluded in the future. It
should also be noted that only 45 Member States recog-
nized the compulsory jurisdiction of the Court and that
recent international agreements, such as the Vienna Con-
ventions on diplomatic relations and on consular relations,
the Treaty on Principles Governing the Activities of States
in the Exploration and Use of Outer Space, including the
Moon and Other Celestial Bodies and the Treaty on the
Prohibition of the Emplacement of Nuclear Weapons and
Other Weapons of Mass Destruction on the Sea-Bed and the
Ocean Floor and in the Subsoil Thereof, gave States Parties
the option of peacefully settling their disputes as they
wished.

45, The reluctance of States to submit their disputes to
the Court was due, not to the Statute of the Court, but to
the fact that the Court applied uncertain rules of law and
that its procedures were lengthy and costly. Now that the
Court had amended its Rules, it should be given a time to
improve its working procedures as a result. As for the
establishment of an ad hoc committee, it would be
superfluous as the item had now been under consideration
since the twenty-fifth session and the proposed body would
serve only to impose yet another burden on the United
Nations budget.

46. He observed that if all States scrupulously respected
the Charter and complied strictly with the Statute of the
Court, the question of the Court’s role would not even need

to be raised.

47. Mr. KHAN (Bangladesh) pointed out that the central
role assigned to the Court as the main judicial organ of the
United Nations had become increasingly important with the
progressive development of international law. The General
Assembly had therefore rightly included the item under
discussion in the agenda for its twenty-fifth session, and the
delegation of Bangladesh welcomed the priority that was
being accorded, at the current session, to the consideration
of that item, which the Assembly had been unable to
discuss at the previous session for want of time.

48. In his delegation’s opinion the reluctance of States to
submit their disputes to the Court was due to concern over
the time-consuming procedures involved and to their
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uncertainty about the law to be applied. With regard to
procedure, it might be as well if the Court applied the
provisions contained in Article 29 of its Statute to ensure
that the cases brought before it were dealt with expedi-
tiously. As for extending the compulsory jurisdiction of
the Court, more frequent provision should be made in
international agreements for referral to the Court of
disputes which might arise in connexion with the interpre-
tation or application of those agreements. Lastly, it was
important to bear in mind the possibility of requesting
advisory opinions of the Court.

49. Mr. WEHRY (Netherlands) thought that the examina-
tion of the item under consideration had enabled the
members of the Committee to express, in one way or
another, their anxiety about the functioning of the Court.
It had gradually become clear that the problem originated
essentially in the unwillingness of States to refer their
disputes to the Court. That attitude on the part of States
was reflected in the great variety of reservations which
States had made when accepting the compulsory jurisdic-
tion of the Court, in accordance with Article 36 of its
Statute.

S0. After hearing the statements and reading the com-
ments made by many States since the inclusion of the item
in the agenda, his delegation remained of the opinion that
recourse to the Court could and should be further
strengthened. Apart from the classical means of conferring
jurisdiction upon the Court in the case of litigation, the
parties to a dispute could enter into an agreement to the
effect that they would submit their dispute to the Court
either in full or in part. The judicial settlement of a dispute
was often rejected because the dispute was mainly of a
political character. That objection could be met by pointing
out that the Court could adjudicate the legal elements of a
dispute alone. Without going into the question of the
distinction between the political and legal elements of a
dispute, his delegation considered that it could not be
denied that many disputes were of a mixed character. The
parties to a dispute could agree to submit certain legal
questions to the Court, the political aspects being setiled
separately. Thus the Court’s decision would settle only part
of the dispute, while providing an additional basis for the
continnance of negotiations and clearing the way for a final
solution by the parties themselves. His delegation had
aready pointed out that that had been done in the North
Sea Continental Shelf cases. In that instance, the Court
itself had taken the initiative of settling the disputes before
it only in part, restricting itself to ruling on the points of
law involved, and inviting the parties to negotiate on that
basis.

51. His delegation had already stressed on various occa-
sions another way of facilitating the peaceful settlement of
disputes through the Court. If the parties to a dispute were
reluctant to submit it to the Court for a final decision, they
could at least agree to request it to establish the basic facts
relating to the dispute. A major field of application of that
course of action would be cases involving a change of
circumstances, where the gist of the dispute lay in

determining the facts.

52. With regard to the action to be taken on the item
under consideration, his delegation did not think it would

be advisable to seek to adopt, by a marginal vote, a
resolution on the question which would be opposed by
many States. The current differences of opinion needed
time to evolve and that fact must be taken into account in a
non-controversial resolution which would bring considera-
tion of the item to an end in a positive manner at the
current session. His delegation believed that those con-
siderations were met in the draft resolution based on the
informal consultations held among a large number of
delegations from various regional groups. The draft, which
was as yet anonymous but which his delegation was
prepared to support, had been reproduced, and he asked
the Chairman to be kind enough to have it circulated before
the end of the meeting, if no delegation objected.

53. The CHAIRMAN said that, if there was no objection,
he would take it that the Committee agreed that the draft
resolution mentioned by the representative of the Nether-
lands should be circulated.

It was so decided.

54, Mr. STARCEVIC (Yugoslavia) said that the search for
means to enhance the role of the Court should be based on
strict respect for the principles and provisions of the
Charter of the United Nations, particularly with regard to
the peaceful solution of international problems, and that
there should be no thought of making any substantive
change in the Court’s Statute. His Government had already
expressed its views on that subject in its reply to the
questionnaire prepared by the Secretary-General.

5S. It must be borne in mind that the main precondition
for the greater effectiveness and wider utilization of the
Court was the degree of readiness of States to have recourse
to that organ. Current conditions were not favourable to
wide acceptance of the Court’s compulsory jurisdiction;
barely one third of Member States had accepted it, often
with significant reservations. Recourse to the Court thus
remained essentially within the sphere of free decision-
making by States, and reversal of that trend would depend
on further developments in international relations.

56. However, the attitude of States depended largely on
the law applied by the Court, its methods of work, its
speedy dispatch of business, its structure and its composi-
tion. The Court must resolutely apply the new legal
concepts which had emerged since the Second World War in
the area of codification and progressive development of
international law. In that way, the Court could contribute
to promoting the progressive interpretation of international
law. His delegation also favoured the proposals to the effect
that the Court should take due account of relevant United

Nations decisions.

57. With regard to the Court’s methods of work, it should
be noted that the Court had amended its Rules two years
previously, with a view to achieving greater flexibility,
avoiding delays and simplifying procedures in both conten-
tious and advisory proceedings. Those changes should
increase the Court’s effectiveness, which did not, however,

depend on the Court alone.

58. With regard to the composition of the Court, his
delegation had always been of the opinion that it should
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represent not only all legal systems but also all regions of
the world. Since most Member States were developing
countries, those countries should be adequately represented
in the Court. It must be acknowledged that some progress
had been made in that regard.

59. His delegation also favoured greater recourse to the
advisory opinions of the Court, and felt that intergovem-
mental organizations, including regional organizations
whose members belonged to the United Nations, should be
given an opportunity to seek such opinions from the Court.

60. The question of the review of the role of the Court,
which had been on the agenda since the twenty-fifth session
of the General Assembly, had been useful. Although few
States had replied to the Secretary-General’s questionnaire,
the review had given rise to interesting suggestions about
the possible future development of the Court. The Court
itsedf had helped to improve its position. Although it had
not considered a great number of cases recently, at least
some of the cases concerned had been of wide interest to
the international community. The time had perhaps come
for the General Assembly to conclude its consideration of

the current agenda item; the resolution it adopted on that .

subject might be just as significant as resolution 171 (II),
thus marking the cohclusion of one more phase of the
continuing interest of the United Nations in enhancing the
role of the Court.

61. Mr. FERNANDEZ BALLESTERQS (Uruguay) said his
delegation took a great interest in the item under considera-
tion, which involved the very existence and development of
international law. All efforts to codify international law
would be fruitless unless joint action was taken to endow
that law with the contentious framework essential to its full
application. It was necessary to overcome the traditional
objection to international law, namely that there was no
jurisdiction to apply it. It was regrettable that barely one
third of Member States had accepted the compulsory
jurisdiction of the Court. In that connexion, his delegation
appealed to the spirit of reflection and compromise of all.
Uruguay was in a particularly good position to do so, for its
Government had always supported the peaceful settlement
of international disputes by an impartial, specialized third
organ. As eatly as the second International Peace Con-
ference, held at The Hague in 1907, Uruguay had proposed
a system of compulsory arbitration for settling disputes
among members of the intetnational community. Uruguay
had likewise been the first State to accept the compulsory
jurisdiction of the Permanent Court of International Jus-
tice, and had subsequently accepted the compulsory juris-

diction of the current Court. Moreover, Uruguay, in the |
most important bilateral agreement of its political exist- '
ence, the Treaty on the River Plate and its maritime front,

concluded with Argentina in 1973, had provided that the -

Court should have jurisdiction to settle any dispute
concerning that instrument which could not be resolved by -
direct negotiation. Moreover, his delegation had been one -

of the signatories to the letter dated 14 August 1970° :

which had led to the adoption of resolution 2723 (XXV),

by which the General Assembly had included the iteminits .

agenda. On that occasion his delegation had suggested that
an ad hoc committce should be set up to study the
obstacles impeding the functioning of the Court with a view
to eliminating them, without ruling out the possibility that
the Court might be given new functions.

62. His delegation considered that since the twenty-fifth

session of the General Assembly the review of the role of

the Court had produced good results. The Court itself had
shown its willingness to act upon the suggestions made by
States in the Committee and in reply to the Secretan-
General’s questionnaire. In recent years the Court had
considered many more cases than had been submitted to it
prior to 1971, and had demonstrated commendable rapid-
ity. For that reason, his delegation was no longer pressing
for the establishment of the ad hoc committee, which was
not necessary, given the way in which the Court had
developed. It therefore proposed that the jtem under
consideration should be dropped from the agenda and held
in reserve for possible future evaluation.

63. His delegation urged all other delegations to make a
joint effort to achieve a definitive enhancement of the role
of the Court, The first step to that end would be for States
which had not yet accepted the compulsory jurisdiction of
the Court, or which had renounced that jurisdiction, to
accept it. States must also respect the provisions of the
Statute of the Court, which was an integral part of the
Charter. In that connexion, he stressed that the Cou‘rt was
the best judge of its own competence, and that it was
necessary to assist the Court so that its decisions wou.ld
reflect strict justice, to refrain from hampering its activ-
ities—which had enabled it to review its Rules, and to
respect the independence of the judges.

The meeting rose at 6.05 p.m.

3 See Official Records of the General Assembly, Twenty-fifth
Session, Annexes, agenda item 96, document A/8042 and Add.l
and 2. '
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1468th meeting

Thursday, 3 October 1974, at 3.25 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

In the absence of the Chairman, Mr. Broms (Finland),
Vice-Chairman, rook the Chair,

AGENDA ITEM 93

Review of the role of the
International Court of Justice (continued)

1. Mr. VILLAGRAN KRAMER (Guatemala) said that his
country recogunized the need for supervision of legality and
the peaceful settlement of international disputes. Guate-
mala had always been in favour of the International Court
of Justice, which had passed judgement ex aequo et bono in
a legal action between Guatemala and the United Kingdom
over Belize; however, the United Kingdom had not felt able
to accept the judgement. More recently, Guatemala had
been called before the Court by Liechtenstein and had
appeared before the Court out of respect for the primacy of
the law.

2. The discussion on the role of the International Court of
Justice had been going on for several years and as a result
the Court had started to amend its Rules. The law applied
by the Court was positive law, the law of treaties and
customary law, and it was not empowered to create law
except in the case of judgements ex aequo et bono.

3. With reference to document A/8382, which gave the
comments of some Governments on that issue, he pointed
out that according to the United States it was uncertainty
regarding the law to be applied which made States hesitant
to appear before the Court; that according to Yugoslavia
the role of the Court in the settlement of disputes
depended on the codification and the modernization of
international law; and that the comments of Iraq men-
tioned the accession to independence of many new States,
which had led to the introduction of new forms of
civilization and new legal systems which were inadequately
represented on the Court. It was therefore clear that the
law applied by the International Court of Justice was the
crux of the problem, with regard to both form and
substance. From the point of view of form, it was envisaged
that more subjects of international Jaw, particularly organi-
zations, would have access to the Court. As for substance,
many developing countries which had recently achieved
independence were mainly concerned with economic and
social questions and were seeking the adoption of rules on
international economic security; that was why a charter of
economic rights and duties was contemplated. Those new
States were faced with a system established at the turn of
the century, which did not meet their needs.

4. He recalled that the Government of Mexico had
repeatedly proposed that the legal scope of the resolutions
and decisions of the United Nations and other international
organizations should be defined, and also noted that the
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Court had on occasion invoked General Assembly resolu-
tions. Certain norms of international law were to be found
in the resolutions adopted by international organizations,
and it would be necessary to define to what extent those
decisions could be invoked by the international judicial
bodies.

5. It has been pointed out in the course of the discussion
that the regional courts were more active than the
International Court of Justice. The reason was that those
courts did not always dea] with strictly legal questions, but
also with political problems which were thus resolved by
legal means. The European Court had already handed down
a most interesting series of judicial decisions. He also
mentioned the court of the East African Community,
where one did not need to be a barrister in order to plead a
case, and the Andean Group’s legal authority, where the
judges were not necessarily nationals of the member
countries of the Group, and where experts were taking an
ever increasing part in the proceedings.

6. Although his delegation did not favour the establish-
ment of an ad hoc committee, it none the less continued to
concern itself with the question of the International Court
of Justice, while recognizing that it would be difficult to
strengthen the role of that body as long as its compulsory
jurisdiction was not universally accepted.

7. He recalled that, for small countries like his own, a
guarantee of the primacy of international law was funda-
mental. The Court must get abreast of the times and pursue
its process of modernization, not only in terms of the Rules
and the Statute, but by seeking to reflect the legal thinking
of the international community. His delegation would
favour a draft resolution which would highlight the
important role of the Court and the concern its problems
caused the international community.

8. Mr.MASUD (Pakistan)said that it would be appropriate
to look back some 29 years when the International Court
of Justice had been conceived as a legal organ of the United
Nations under the Charter. In the post-war period there had
been a buming desire among States to see their disputes
settled by that international organ. However, the number of
judgements and advisory opinions handed down by the
Court since its establishment was much lower than that
handed down by the Permanent Court of International
Justice over a similar period. The question thus arose
whether that organ was operating in the manner which its

designers had visualized.

9. Those who had drafted the Charter had thought that
Member States would accept the compulsory jurisdiction of
the Court over legal disputes, since at that time the
majority of States had been in favour of that approach. At
the end of the 1950s, the United Nations had had 60
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Member States, 34 of which had accepted the compulsory
jurisdiction of the Court, as had two non-member States. In
1973, the number of Member States had risen to 132, but
only 46 nations, including three which were not Members
of the United Nations, had filed the declarations accepting
compulsory jurisdiction.

10. His country had always been in favour of the peaceful
settlement of disputes through a compulsory procedure
recognized as valid between States. However, even though
Article 2, paragraph 3, of the Charter made the peaceful
settlement of disputes mandatory, it did not impose on
Member States the obligation of referring them to an
international body. Article 33, paragraph 1, while enumer-
ating the variety of procedures for settlement, did not make
any particular procedure obligatory; the effects of para-
graph 2 of that Article were not clear. Therefore, partly
because of the nature of those provisions, the peaceful
settlement of disputes by the Court was not as effective as
it should be. It was essential for the jurisdiction of the
Court to be extended. Unfortunately, the Court’s proce-
dure took too long and was based on legal technicalities
developed by the European States, without taking the
interests of the new independent States sufficiently into
account,

I1. In the past the International Court of Justice had
given an impression of being conservative in its outlook,
which was not compatible with the progressive codification
and development of international law. States should be able
to seek advisory opinions on legal questions vis-d-vis other
States. Article 96 of the Charter provided that advisory
opinions might be sought by the General Assembly or the
Security Council or by specialized agencies if so authorized
by the General Assembly. But the Court had been reluctant
to give advisory opinions on matters referred to it under
that Article if, in its opinion, the legal questions amounted
to disputes between States. In view of the reservations over
the compulsory jurisdiction of the Court it would be
desirable if a State could request an advisory opinion that
would not be binding on the other State but would impose
on the latter a moral obligation to negotiate a settlement in
good faith. If that were done, States would be eager to refer
their disputes to the Court, which would gain the con-
fidence of the developing countries.

12. His delegation had welcomed the proposal to set up an
ad hoc committee of the General Assembly. Qualified
persons should be nominated to the ad hoc committee,
which should undertake a thorough examination of the role
of the Court and report to the General Assembly. Countries
which were not Members of the United Nations but which
had become parties to the Statute of the Court could also
be co-opted as members of the ad hoc committee which,
however, should only study the matter and not be
empowered to act in respect thereof.

13. His delegation hoped that the principal judicial organ
of the United Nations would be able to play its full part in
the work of the Organization, which was to promote a
structure of peace and justice in the world.

14. Mr. MONTENEGRO (Nicaragua) said that the interna-
tional community wished to preserve peace and security;
one of the ways of doing that was to settle differences

between States by peaceful means—direct negotiation,
arbitration, or the submission of disputes to the Interna-
tional Court of Justice. Nicaragua had accepted the
compulsory jurisdiction of the Permanent Court of Interna-
tional Justice in 1929. Later, when there had been a
frontier dispute with Honduras, Nicaragua had tumned to
the International Court of Justice and, although the Court’s
decision had not been in its favour, it had accepted the
decision and handed over part of its national territory to
Honduras, an action which had facilitated the improvement
of relations between the two countries. Some speakers had
reproached the Court for being inactive in comparison with
national courts. But that inactivity was not a deliberate
decision by the Court: it was the fault of States, which did
not have recourse to it often enough. While recourse to
national courts was practically compulsory, such was not
the case for the International Court of Justice and until
such time as its jurisdiction was compulsory it would be
insufficiently active, but it could not be blamed for that.
Nevertheless, the Court was the judicial organ of the United
Nations, and States should make an effort to have recourse
to it more often to prove their desire to use peaceful means
to settle their disputes. The Court represented all the legal
systems existing in the world, and if States did not show
any wish to have recourse to it, that was only because there
was a crisis with regard to law throughout the world.

15. The Court had amended its Rules so as to reduce the
time and cost of proceedings. The international community
could strengthen the role of the Court by following the
recommendation made by the representative of Iraq at the
previous meeting to accept the introduction in bilateral or
multilateral treaties of a clause providing for recourse to the
International Court of Justice in case of disputes over the

application and interpretation of treaties.

16. His delegation would become a sponsor of any draft
resolution aimed at reinforcing the role of the Court.

17. Mr. ELIAN (Romania) said it was not possible at the
current stage to make an exhaustive assessment of the place
of the Court in international life. Nevertheless, there was a
need to stress that the role of that principal organ of the
United Nations depended on its Statute, the current
situation in international relations, and the level of develop-
ment of international law. At the current stage it was
necessary to determine whether it was a good idea to review
the role of the Court more thoroughly, independently of
other peaceful means of settling disputes. The examination
of the judicial settlement of international disputes must be
made in the general context of the system of pacific
settlement instituted by the Charter and in the light of the
fundamental principles of international law, taking into
account in particular the principle of peaceful settlement of
disputes between States. According to that principle,
international disputes must be settled on the basis of
sovereign equality of States and free choice of means. The
parties to the dispute must agree on appropriate peaceful
means corresponding to the circumstances and nature of
the dispute. Article 2 of the Charter stated explicitly the
principle of the sovereign equality of States; it also laid
down that international disputes must be settled by the
peaceful means enumerated in Article 33: judicial settle-
ment was only one of those means.
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I18. The principle of the peaceful settlement of interna-
tional disputes was no more than a restatement of a
recognized rule of international law that all international
jurisdiction must be based on the consent of the States
concerned. Neither the optional compulsory jurisdiction
clause in Article 36, paragraph 2, of the Statute of the
Court nor the arbitration and judicial settlement treaties
had fundamentally affected the rule that there was no
universal legal obligation on States to settle their disputes
through judicial channels.

19. For a number of reasons, the best course would no
doubt be to consider all peaceful means of settlement
together. Firstly, although they were different in some
ways, there was in principle no fundamental contradiction
between judicial procedures and direct agreement proce-
dures. The aim of both was to obtain a peaceful settlement
without any constraint, in other words, a solution that
would improve friendly relations between nations. Sec-
ondly, while customary law did not establish a hierarchy of
settlement procedures, there was a tendency in practice to
use them one after another in a certain order and, in most
peaceful settlement treaties, the exhaustion or failure of
direct agreement procedures was a condition for recourse to
judicial procedures. Thirdly, the types of procedure were
interdependent: the judicial settlement of disputes was
certainly influenced by direct agreement procedures and
vice versa. States were able to see to it that the Court
remained within the limits of its mandate. It also had to be
pointed out that diplomatic negotiations were the starting-
point for judicial procedures, and that the preparation of an
arbitration agreement by direct negotiation was an impor-
tant phase of the settlement process. The dependence of
judicial procedures on direct agreement procedures was due
to the subsidiary nature of the judicial channel. Moreover,.
the two types of procedure could use the same working
methods, for example the inquiry. Moreover, in every
instance where a judicial decision provided only a partial
solution to a dispute, or when the parties refused to act in
accordance with the decision, direct agreement procedures
had to be used to break the deadlock. Furthermore,
recourse to a court did not necessarily stop direct negotia-
tions, and it was not unusual for the two types of
procedure to be going on simultaneously. Finally, negotia-
tions between the parties were necessary to execute
international decisions whenever difficulties arose over the
interpretation of the decision and the way in which it was

to be executed.

20. If the judicial and direct agreement procedures were
brought closer the institution of peaceful settlement of
disputes would make progress. The Court itself had handed
down decisions in favour of compromise and amicable
arrangements. Its role would grow to the extent that it
reflected the political configuration of the contemporary
world and the new processes of international life; it would
contribute in that way to the promotion of the funda-
mental principle of international law. By identifying the
meeting points of the various means of peaceful settlement
and by encouraging successive or simultaneous recourse to
those means solutions would be found that were in
accordance with law and acceptable to the States con-

cerned.

21. The General Assembly should therefore carry out a
comprehensive study of the peaceful settlement of interna-

tional disputes covering the whole range of settlement
procedures, starting with negotiation, as the principal
method, and then going on to good offices, mediation,
conciliation, enquiry, arbitration and judicial settlement.
Four years earlier, the General Assembly had begun to
consider the role of the International Court of Justice.
Since then, the Court had revised its own Rules and it
would perhaps be wise to await the practical results of the
changes. The Court itself might continue to draw on its
own possibilities and, for example, in addition to the
sources of Western law used almost exclusively so far, take
into account the wisdom of the principles of law applied
throughout the world which belonged to the whole of
mankind. In the meantime, the General Assembly might
appeal to all the Members of the United Nations and of the
Court to support the efforts made by the Court to increase
its activity.

22. Mr. RAKOTOSON (Madagascar), after having congrat-
ulated the officers of the Committee on their election and
the three new Members of the United Nations, referred first
of all to the remedies to be introduced into the organiza-
tion of the Court itself in order to enhance its effectiveness.
In that connexion, he suggested a more rapid rotation of
judges, to ensure better representation of the various
regions and the various legal systems and to guarantee the
independence of judges. He also suggested that the appoint-
ment of ad hoc judges provided for in Article 31 of the
Statute of the Court should be abolished and that the right
to bring a case before the Court should be extended to
international organizations and non-governmental organi-
zations and the right to consult the Court should be
extended to regional organizations.

23. With regard to some of the reasons why States showed
a certain reluctance to appeal to the Court, namely the slow
pace of proceedings and the heavy costs involved, one
suggestion might be for the parties to opt for the more
rapid procedure provided for in Articles 26 and 29 of the
Statute. The idea of creating permanent regional chambers
would be justified only if States put an end to the practice
of increasing the number of specialized tribunals of all
kinds. In any event, the cause of the disaffection of States
with the Court lay in the nature of the present-day
international community in which States were increasingly
jealous of their national sovereignty. Moreover, recourse to
international jurisdiction was regarded as a hostile act to be
envisaged only after other means of peaceful settlement of
disputes had failed.

24. The real remedy for the crisis through which the Court
was currently passing should be sought in the States
themselves, since any reform would be artificial unless the
international community demonstrated goodwill and con-
fidence in judicial settlement. Many conflicts could in fact
have been avoided or resolved if the international com-
munity had had faith in the primacy of law.

25. As for the argument that international law was still
vague, it should be recognized that international law could
develop only as the Court was seized of a greater number of
disputes from which it could evolve its case law. The Unjted
Nations should accord a more important role to the
International Law Commission so that it could peruse the
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development and codification of all branches of interna-
tional law.

26. In his view, the confrontation of ideas within the
Sixth Committee would yield long-term positive results and
there was no need to establish an ad hAoc committee to
study the role of the Court. His delegation was, however,
prepared to consider any proposal designed to enhance the
role of the Court.

27. Mr. YOKOTA (Japan) pointed out that his delegation
was among those which at the twenty-fifth session had
requested the inclusion of the item under consideration in
the agenda of the General Assembly. As his delegation had
already stated on several occasions, the judicial settlement
of disputes constituted a safeguard of international peace.
[t had two distinctive merits which set it apart from other
peaceful means of settlement. First, it ensured great
impartiality, since a dispute was decided by law and not by
the greater or lesser force of the parties. Secondly, it led to
a decision binding on both parties, thus definitively settling
the dispute.

28. Although the International Court of Justice was the
most important institutional means of judicial settiement, it
must be admitted that it had not been used to the fullest
extent desirable and that its role remained limited. One of
the obstacles to the satisfactory functioning of the Court
was to be found in the attitude of States towards it. His
delegation considered the misigivings sometimes expressed
regarding the independence and impartiality of the judges
to be unfounded.

29. The General Assembly should recognize the desira-
bility of having the greatest possible number of States
accept the compulsory jurisdiction of the Court with as few
reservations as possible. It should also ask States to include
in treaties a provision whereby contentious cases relating to
those instruments would be referred to the Court. For its
part, the Court, being fully conscious of its responsibilities
and of the problems that had to be resolved, had revised its
Rules in order to expedite its work and to make it easier for
States to refer disputes to it. States should therefore make
full use of the new possibilities opened up by the revised
Rules.

30. His delegation had proposed the establishment of an
ad hoc committee to study the role being played by the
Court, the problems involved and ways and means of
solving them, but if the majority of the members of the
Committee felt that it was unnecessary to establish such a
committee, it would not insist on its proposal. The General
Assembly should, however, continue to give attention to
the role of the Court since it would thus contribute to the
strengthening of law and the maintenance of international
order.

31. He said that, as his delegation saw some connexion
between the item under consideration and the item entitled
“Need to consider suggestions regarding the review of the
Charter of the United Nations”, it reserved the right to
revert at a later stage to the aspect common to the two
items.

32. Mr. TENEKIDES (Greece) said that Greece had always
maintained an unequivocal position on the question of the

International Court of Justice: it had faith in that high
judicial organ since it believed in the primacy of law.
Greece’s position was in keeping with a centuries-old
tradition; he pointed out that international arbitration had
been born on Greek soil and that the principle of
compulsory jurisdiction had been recognized in the treaties
concluded in Greece as far back as the fifth century B.C.
The Greek Government remembered cases in which it was
interested that had been referred to the Permanent Court of
International Justice and to the International Court of
Justice and it had nothing but praise for the judgements
and advisory opinions handed down on those occasions.
International jurisdiction excluded by definition behind-
the-scenes pressure and action, which were current practice
in diplomatic meetings. It was for that reason that, while
not wishing to interfere in the internal affairs of Cyprus, an
independent and sovereign State, the Greek Government
hoped that in the event of a settlement freely accepted by
the Cypriot people by means of a democratic procedure,
any dispute which might arise out of that settlement would
be referred to the Court.:

33. Turning to the question of the crisis through which
the Court was passing, he referred to the reluctance of
States, the lack of clarity in the applicable law, the slow
pace of proceedings and the composition of the Court. The
Committee could, of course, adopt the draft resolution
submitted unofficially, provided that the text was strength-
ened on some points, but in doing so it would in no way
contribute to a solution of the problems. It also seemed
unnecessary to establish an ad hoc committee to study the
role of the Court. What was needed above all was a search
for the underlying causes, the psychological causes of the
crisis in international justice. His delegation did not think
that the principle of compulsory jurisdiction jeopardized
the sovereignty of States nor that it was a hostile act to
refer a dispute to the Court. Since there was a close link
between the normative legal order and the jurisdictional
order, the crisis would be overcome, not when international
law had become clearer, nor when the Statute of the Court
had been revised, but when States abandoned real-politik
and meticulously and generously applied the fundamental
rules of the Charter and the rules which would be
progressively codified. International law, shield of the weak
against the strong, was also the protector of mankind, and
States, particularly the big nuclear powers, should be
conscious of that fact.

34. Mr. QUENTIN-BAXTER (New Zealand) said that, in
his opinion, the debates of the Sixth Committee concerning
the International Court of Justice had served to give a
better understanding of the problems of judicial settlement.
Also, it was heartening to hear from so many delegations
their avowals of belief in the value of judicial settlement,
and those avowals were not in any way diminished by the
recognition that that was not in itself the only means or, in
particular cases, even the best means of settling a dispute. It
was, after all, a feature of the times that a dispute often had
political implications and that States then preferred to seek
other means of settlement, but the other methods of
settlement were more likely to succeed if as a last resort the
parties realized that there was the possibility of a judicial
settlement.

35. As to the question of the compulsory jurisdiction of
the Court, it was true that some States, such as New
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Zealand, had accepted it with reservations which had an
historical basis. Perhaps the States in question might
attempt to have fewer and more rational reservations so
that the law would be applied more evenly. It also
happened that States sometimes agreed to submit an issue
to judicial settlement because they valued good relations
with each other more than they were concerned with the
outcome of the issue in question, but such a decision
demanded great sacrifice and a certain degree of courage. It
must be conceded that in the world of today there were
some disputes which could not automatically be submitted
to judicial settlement. Just as it was true that States often
wished to reserve to themselves political and other non-
judicial means of settlement, so also it was true that States
which had made changes in their own position or their
national aims in order to conform to international law
would want the assurance that when a difference of opinion
arose it could be dealt with objectively and impartially by
judicial settiement.

36. The International Court of Justice was an institution
which belonged to the international community and was
financed by the United Nations, and it would therefore be
tragic if States did not fee] that it was their own and found
it impossible to seek the assistance of the Court. In that
connexion, more emphasis should be placed upon the role
of the States themselves. The Court, for its part, had taken
steps to make it easier for States to use its facilities. As was
clear from the introduction to the report of the Secretary-
General on the work of the Organization (A/9601/Add.1)
the delays incurred in the consideration of disputes were in
large measure the responsibility of the States involved. His
delegation also thought that the question of the expendi-
ture entailed in approaching the Court was exaggerated and
that it was wrong to suppose that the services of the Court
were available only to the great Powers and the prosperous
States. Turning to the question of the composition of the
Court, he expressed the view that the major systems of law
were represented on the Court, and he pointed out that
some States, in view of their limited resources, were often
obliged to rely on other States whose position was more or
less similar to their own to represent them in certain
instances.

37. Everything that the international community of
lawyers did in the Sixth Committee and in other bodies,
international or regional, helped, or should help, to create
the conditions in which all forms of peaceful settlement,
including judicial settlement, could be effected.

38. Mr. STEEL (United Kingdom) reaffirmed the strong
attachment of the United Kingdom to the principle of the
peaceful settlement of international disputes, and in partic-
ular to the settlement of legal disputes by judicial or similar
means and, even more specifically, to the reference of such
disputes to the International Court of Justice where they
had not otherwise been resolved and if appropriate to the
nature of the case. That attachment had, moreover, been
Put into practice on a number of occasions when the
United Kingdom had submitted its disputes to the Interna-
tional Court of Justice and had then faithfully abided by
the decisions of the Court whether they had been in its

favour or not.

39. Having said that, he also wished to say—and there was
no inconsistency between the two statements—that the
United Kingdom was still not satisfied with the role which
the Court was playing in the life of the international
community today. It was a body which, by virtue of its
powers and functions and by virtue of its position in the
United Nations system, ought to be playing a major role in
the solution of internatjonal problems and in providing a
framework of uniform law for friendly and peaceful
co-operation among States. [t was a body which, by virtue
of the integrity and learning of its members, the strength of
its established jurisprudence and ijts receptiveness to
modern currents of thought, was eminently capable of
playing such a role. However, there was no denying the fact
that it had not played that role in recent years and that
there was little prospect of its doing so in the immediate
future.

40. Many analyses of the reasons for that situation had
been made both in'past debates and in the present debate.
Some of the fault in the past might well have been
attributable to the Court itself. There was now every reason
to think that the new procedures which the Court had
recently brought into operation would give it flexibility and
the power to adapt its methods to the needs of each
particular case. There seemed, however, to be general
agreement that for the most part the fault had been with
the States Members of the international community. The

_fault had lain in the inability or unwillingness of States to

take advantage of what the Court and its machinery had
had to offer; to a certain extent that might have been due
to their lack of imagination or their timidity, but mostly it
had been due to an excessive preoccupation with a narrow
notion of national sovereignty.

41. The essence of the problem thus Jay in the discrepancy
between the role which the Court should be playing and the
role which it was in fact playing in current international
life. In so far as the Court had been guilty of short-comings,
it had largely remedied them. It was now for the States to
modify their attitudes and practices, both individually and
as Members of the United Nations and members of other
international organizations. In his delegation’s opinion, that
was a matter which ought to occupy the attention of the
General Assembly. It believed that the Assembly should set
up some machinery whereby the problem might be exam-
ined in depth and possible remedies considered. An ad hoc
committee would be one possibility, but it was only one of
many solutions which might be contemplated. However, his
delegation was aware that there were delegations which saw
difficulties in such a proposal and others which thought
that it was' premature. His delegation was therefore pre-
pared, with some reluctance and some misgivings, to refrain
from pressing its view that some specific machinery for
conducting a review of the role of the International Court
of Justice should be established. That decision was based on
its desire to avoid dividing the Committee on a subject of
such importance. He hoped none the less that the Com-
mittee would adopt a resolution which would express in
suitably emphatic terms the General Assembly’s view of the
importance of the role of the Court, would draw the
attention of States and of the relevant organs of the United
Nations system and other international bodies to the
possibilities which the Court afforded for the settlement of
disputes and the resolution of legal problems, and, finally,
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would reaffirm the need for the General Assembly to give
continuing attention to the potential role and the actual
role of the Court in international law,

42. The draft resolution prepared by the Netherlands
delegation corresponded to some extent to the wishes
expressed by his delegation, which, however, would prefer
more forceful language and the introduction of a provision
calling for the adoption of concrete measures by the
General Assembly.

43. Mr. GUNEY (Turkey) recalled that his country’s views
and suggestions on the subject under consideration were
given in document A/8382/Add.3 and had been put
forward at the 1283rd meeting of the Committee.

44. The principal reason for the reluctance of States to
resort to the International Court of Justice seemed to be an
excessive concern for their sovereignty, although account
must also be taken of the disappointing results of the
attempts made since the Second World War to rely on
political machinery for the solution of international dis-
putes. The failure of such means had set the stage for the
current world situation in which most disputes remained
unresolved and were a threat to international peace and
security. A further reason for the reluctance to rely on
judicial machinery for the peaceful settlement of disputes
was the vagueness and the lack of development of inter-
national law.

45. His country had made a number of suggestions for
changing those conditions. One of the most effective ways
of restoring security and the rule of law in the international
community was to recognize the primacy of law. The
judicial settlement of disputes was an important method of
settlement, at least in so far as legal disputes were
concerned. The distinction between political and legal
disputes was to be sure a difficult one to make, and precise
legal rules must exist for deing so. The superiority of the
judicial method of settlement lay in the finality of the
solution to which it led. States should, in addition, be
encouraged to present to the Court disputes which per-
tained to the non-codified area of international law so that
the Court might be able by its decisions to lay down rules
for some of the grey areas. Its opinion of 1969 regarding
the North Sea Continental Shelf was a good example of the
role it could play. The component elements of that famous
decision had made, and were still making, a great contrib-
ution to the development of the law of the sea, the
codification and progressive development of which were
still being pursued.

46. The structure of the Court could hardly be an obstacle
to recourse to that institution. The election procedures angd
the length of the term of office of judges were satisfactory.
Consideration could, however, be given to the possibility of
allocating more seats to judges from developing countries. It
would no doubt also be preferable to make the term of
office of judges non-renewable. On the other hand, Turkey
was in favour of maintaining the institution of ad hoc
judges and the establishment of regional chambers or
courts.

47. With regard to the competence of the Court, the
Court’s jurisdiction should at least be made compulsory

after all the peaceful means enumerated in Article 33 of the
Charter had been exhausted. It might also be useful to
invite States to make the declaration referred to in Article
35, paragraph 2, of the Statute and to refrain from making
restrictive reservations. Another possibility would be to
consider the declarations valid until the State gave notice to
the contrary. It would also be desirable to extend the
competence of the Court to enable international organiza-
tions, or some such organizations, to bring cases before the
Court; to encourage States to include in their bilateral and
multilateral treaties clauses whereby the Court would have
jurisdiction with respect to any disputes arising out of those
agreements; and to consider the possibility of giving
international organizations access to the advisory proce-
dure. Moreover, if the Court had stricter control over the
length of the written procedure and oral statements, its
proceedings could surely be made less time-consuming.
Lastly, it would be as well to consider granting financial
assistance at the request of States, especially with a view to
helping developing countries wishing to appeal to the
Court.

48. Turkey was in favour of the idea of entrusting an ad
hoc committee with the task of considering the role of the
International Court. The draft resolution submitted by the
Netherlands did not meet that point. However, his delega-
tion was willing to consider any suggestion that might
enhance the authority of the Court, which was the highest
judicial organ of the United Nations.

49. Replying to the statement made by the representative
of Greece, he said that his country was just as interested as
Greece in the question of Cyprus. The Turkish delegation
considered that the question of Cyprus had its own forum.
It was neither appropriate nor useful to raise and discuss
that question out of context or in unsuitable organs.
Turkey, which firmly believed in and strictly adhered to the
celebrated maxim pacta sunt servanda, which was a basic
principle of the law of treaties and consequently of
international law, had frequently stated that the solution of
the problem must be sought and applied within the
framework of the Treaties of alliance and guarantee of
1960, which were still in force, and by means of negotia-
tions between the two communities—the Turkish-Cypriot
community and the Greek-Cypriot community—which had
the same rights and obligations under the treaties estab-
lishing the Republic of Cyprus and in conformity with the
constitutional system deriving from those instruments. To
raise the problem in an inappropriate framework and in
unsuitable bodies was a regrettable approach which would
in no way contribute to the solution of the Cyprus
problem.

50. Mr. GARCIA ORTIZ (Ecuador) welcomed the
presence of the delegations of Bangladesh, Grenada and
Guinea-Bissau, ‘which had recently been admitted to the

United Nations.

51. The problem posed by the role of the International
Court of Justice was, basically, merely one aspect of a more
general problem: the disparity between the life of the
international community and the aspirations of the peoples
who sought to place it within a strictly Jegal framework.
The fundamental role of the Court, as indicated in the
Charter and the Statute of the Court, was to serve as a last
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resort for the peaceful settlement of disputes, which
Ecuador strongly favoured. However, the Court had other
functions, including an advisory role, which could be
expanded if the Court were given the task of defining the
law, and particularly customary law. The progressive
development of international law revealed a world in which
juridical norms were constantly changing. States tried to
define the law while, by its very nature, the International
Court of Justice tried to establish it. That might be one of
the reasons for the obvious reluctance of States to accept
the compulsory jurisdiction of the Court, an attitude which
could hardly be explained by the structure of the Court
itself. Amendments to the Court’s Statute would therefore
not suffice to dissipate the conflict that had come to light.

52. States were seeking to co-ordinate their activities
within the international community so as to ensure that all
aspects of international life were subject to internationally
accepted standards, which alone could guarantee a measure
of security. That trend could be seen by the efforts made to
establish an international criminal court to complete the
international legal order. However, those aspirations were
still far from being fulfilled; hence the reluctance of some
States to accept compulsory jurisdiction. The International
Court itself was not the issue; but there was nothing to
prevent a State from refusing to accept its compulsory
jurisdiction until the international community abided by a
universally accepted body of law.

53. Ecuador was ready to support any measure that would
promote the rule of law, and hoped that no time-limit
would be placed on the study of the role of the
International Court of Justice, which could clearly not be
completed at the twenty-ninth session. His delegation
favoured in-depth consideration of the Court’s role through
the establishment of an ad hoc committee if necessary.

54. Mr. ORREGO (Chile) said that his country firmly
believed in the validity of the principle of the peaceful
settlement of disputes, as it had demonstrated by accepting
clauses to that effect in numerous multilateral and bilateral
treaties. In 1902, Chile, together with Argentina, had also
from the beginning participated in the signing of the first
general treaty of international arbitration in the history of
the world.

55. His delegation considered it of capital importance to
strengthen the role of the International Court of Justice.
Viewed in an over-all perspective, the sum total of the
Court’s work must be considered positive, although in
many cases the developing countries could not feel entirely
satisfied. The Court had already helped to lend a measure
of cohesion to an international order that showed a
tendency to disintegrate. The Court was the victim of a
more general crisis affecting the international community as
a whole. The remedies to that crisis had to be considered
within that broader framework.

56. Before questioning the evident reluctance of States to
accept the compulsory jurisdiction of the Court, it was

necessary to consider if and how international law and
international judicial pmcedure could effectively help to
bring about a peaceful settlement of international disputes.
Failure to make that effort could lead to the adoption of an

ineffectual resolution.

57. The Chilean delegation had no preconceived views as
to the method to be adopted and was willing to agree to
any satisfactory solution. Perhaps the Court itself could
propose a method whereby its role could be studied within
the international community. His delegation reaffirmed its
faith in the competence of the judges of the Court and its
President. There was reason to hope that a study of the
question of the Court’s role would promote the develop-
ment of international law and make it possible to strength-
en the efficacy of the role played by the International

Court of Justice.

58. Mr. TENEKIDES (Greece), exercising his right to
reply, said that the statement by the represen.tative of
Turkey was a reflection of the crisis in international law
and, what was more, the crisis with regard to international
jurisdiction. The Greek delegation had never said that any
dispute arising with regard to the settlement of the Cyprus
question should be referred to the International Court of
Justice; it had merely expressed a hope in the event o!’a
solution to the crisis. He was glad that the Turkish
delegation had mentioned the maxim pacta sunt servanda,
which certainly held good for .treaues, but alsp was
applicable to the Charter, and particularly to the prmqple
of the non-use of force, to the fourth Convention respecting
the laws and customs of war on land signed at The Hague in
1907, to the Geneva Conventions of 1949 for the protec-
tion of war victims, to the tripartite guarantee treaty of
1960 and to the Geneva cease-fire agreements. He sincerely
hoped that that maxim would be applied to the case of

Cyprus.

AGENDA ITEMS 96 AND 97*

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties (Co”t""led)

Question of issuing special invitations to States which are
not Members of the United Nations or members of any of
the specialized agencies OF of the International Atomic

Energy Agency or partieS t0 the Statute of the Inter-
national Court of Justice to become parties to the

Convention on Special Missions (continued)

59. The CHAIRMAN anmounced that the Byelorussian
Soviet Socialist Republic and the German Democratic

Republic had become SPORSOr of draft resolution
A/C.6/L.98I.

The meeting yose at 6.05 p.m.

* Resumed from the 1465th eeting.
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Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)*
(A/C.6/L.980, L.982)

1. Mr. RUTLEDGE (Chief Editor, Department of Con-
ference Services) drew attention to paragraph 15 of
document A/C.6/1.982, in which the Secretary-General had
pointed out that, in the light of the over-all pattern of
conferences and in particular of the decision taken by the
Third United Nations Conference on the Law of the Sea to
hold its fourth session at Geneva from 17 March to 10 May,
he had most serious doubts concemning the Secretariat’s
ability to secure the necessary conference servicing staff for
the period 17 March to 15 April, during which the Con-
ference on the Law of the Sea would overlap with the
Conference on the Representation of States in Their
Relations with International Organizations. The major
problem in that regard was the difficulty of recruiting
qualified free-lance language staff to service those confer-
ences during the period of the overlap. [t had been
suggested that the timing of the Conference on the
Representation of States in their Relations with Interna-
tional Organizations might be reconsidered. One possible

‘way of avoiding an overlap would be to convene the

Conference on 12 February for a five-week session, i.e.,
until 14 March, and to reconvene it for the remaining four
weeks sometime early in 1976. Another possibility would
be to accelerate the pace of the Conference so that it could
complete its work by 14 March. That could be accom-
plished by modifying the present arrangements so that,
instead of having a single committee of the whole and a
drafting committee, the Conference could divide its work
between two main committees with the drafting committee
meeting as required. It might also be helpful if the
Conference could meet somewhat earlier than 12 February,
but that would depend on the host Government. The
financial implications of accelerating the pace of work of
the Conference would be, roughly, of the same order of
magnitude as the figure cited in document A/C.6/1.982,
since although the duration would be reduced the level of
services required would be nearly double that on which the
present estimate had been based. If either alternative was
considered to be acceptable, the Secretariat would be
happy to give more exact figures.

2. Mr. KOLESNIK (Union of Soviet Socialist Republics)
said that his comments would be of a preliminary nature
since his delegation had just received document A/C.6/
L.982. He had been somewhat surprised at the amount of
$672,000 referred to in the statement, since he had thought

* Resumed from the 1465th meeting.

A/C.6/SR.1469

that the question of financial implications had been
resolved in 1973, when the Advisory Committee on
Administrative and Budgetary Questions had expressed the
opinion that the requirements for the Conference should
not exceed $250,000.! He did not see why the costs of the
Conference should be increased merely because it had been
decided in the interim to hold a session of the Conference
on the Law of the Sea at Geneva which would overlap with
the Conference on the Representation of States. Any
additional expenditures incurred because of the need to
recruit temporary staff should be assigned to the Confer-
ence on the Law of the Sea. He recalled that the General
Assembly had taken an unequivocal decision in resolution
3072 (XXVIII) to hold the Conference on the Represen-
tation of States early in 1975 at Vienna. Thus, the issue of
timing had already been decided and there could be no
question of postponing the Conference to 1976, However,
serious thought should be given to the idea of accelerating
the pace of the Conference and perhaps starting it a week
or so earlier, if the host Government was amenable to that
suggestion.

3. Mr. STEEL (United Kingdom) said that his delegation
would like to hear the views of others before choosing
among the alternatives outlined by Mr. Rutledge. It should
be noted, however, that the scheduling of so many
conferencez early in 1975 posed problems for delegations as
well as for the Secretariat. If anything, the problems of
delegations were greater since the number of legal experts
qualified to attend such conferences was very limited and it
was particularly difficult for representatives to go straight
from one legal conference to another without any time in
between for briefings and consultations. He felt that the
suggestion to accelerate the pace of the Conference by
dividing its work between two committees was not a good
solution since it would only compound the manpower -
difficulties facing delegations. In the circumstances, it
might be helpful to consider the possibility of deferring the
Conference in part or in whole to 1976. He wondered
whether the Austrian Government would be able to

accommodate such a change.

4, Mr. HASSOUNA (Egypt) said that his delegation could
not agree to deferring the Conference, even in part, to
1976. As the USSR representative had pointed out, the
General Assemby had taken a firm decision that the
Conference should be held early in 1975. That had been a
compromise solution, worked out after extensive consul ta-
tions, and it would be better not to reopen the matter at
the present stage. Among the alternatives suggested by
Mr. Rutledge, he saw some merit in the idea of accelerating
the work of the Conference and perhaps starting somewhat

earlier.

1 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 84, document A/9008/Add.1S, para. 12.
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5. Mr. RUTLEDGE (Chief Editor, Department of Confer-
ence Services), replying to points raised in the discussion,
apologized for the wording of paragraph 16 of document

A/C.6/L.982, which might give the erroneous impression

that the decision to-hold a Conference on the Represen-
tation of States in Their Relations with International
Organizations was still pending. That decision had, of
course, already been taken in General Assembly resolution
3072 (XXVIII), and there had been no intention on the
part of the Secretariat to imply that the matter was still
open. He would also like to dispel any doubts that the
estimate of $672,000 given in the statement of financial
implications was in any way attributable to the overlapping
of the Conference on the Law of the Sea with the
Conference on the Representation of States. In fact, both
Conferences would have to be staffed almost entirely by
free-lance personnel. There was no plan to use permanent
staff to service the Conference on the Law of the Sea at the
expense of the Conference on the Representation of States.
As was clear from paragraph 11 of document A/C.6/L.982,
an effort was being made to assign some permanent staff to
service the Conference on Representation of States if it
were held at Headquarters. In the case of the Conference on
the Law of the Sea, it was unlikely that any permanent
staff would be available. As to the cost of the Conference,
the figure of $250,000 arrived at by the Advisory Com-

mittee on Administrative and Budgetary Questions had

been based on the assumption that a relatively large number
of permanent staff would be available to service the
Conference. In the light of subsequent decisions affecting
the over-all pattern of conferences, that assumption was no
longer valid. The “first come, first served” approach
enunciated by the Advisory Committee in that particular
case had not been specifically proposed to nor adopted by
the General Assembly as a basis for conference scheduling;
the General Assembly would consider the over-all problem
in that area at the current session.

6. Mr. ROSENSTOCK (United States of America) said
that his delegation attached great importance to the
Conference on the Representation of States in Their
Relations with International Organizations and therefore
feit that it should be adequately staffed. Since the
Conference on the Law of the Sea was equally important, it
would be unwise to persist in maintaining the decision
taken by the Committee and the General Assembly at the
twenty-eighth session to hold those two Conferences during
a period which would coincide with that by a major
non-United Nations diplomatic conference on humanitarian
law. There would be a severe shortage of even free-lance
conference-servicing staff, particularly interpreters, who
must be of the highest quality in view of the precision
required in dealing with the matters to be discussed.

7. He would appreciate hearing the reply of the Austrian
delegation to the question put by the representative of the

United Kingdom.

8. Mr. VEROSTA (Austria) said that the decision taken at
the twenty-eighth session of the General Assembly con-
cerning the Conference on the Representation of States had
been reached as a result of a difficult compromise.
Furthermore, at Caracas, a decision had been taken
confirming the General Assembly decision that the fourth
session of the Conference on the Law of the Sea should be

held from 17 March to 15 April 1975. Those two Confer-
ences would overlap for a period of four weeks. He realized
the difficulties involved, but it was stated in paragraph 7 of
document A/C.6/L.982 that the only possible approach
would be a “first come, first served” basis.

9. He assured delegations that his Government would do
its utmost to ensure that the Conference on thi_ﬁ Represen-
tation of States could take place as scheduled in 1975; he
would report back to the Committee on any_developments.
Perhaps the Secretariat could in the meantxme Show that
the Conference could complete its woyk in six weeks
instead of nine by adopting the two-committee SyStem. The
new proposal for an earlier date should be considered, but
it would prove very expensive for his Government to make
arrangements for the week priof to 12 February 1975.

10. Mr. SA’DI (Jordan) said that the original date shoyld
be maintained if for no other reason than that inflation
might considerably increase the costs of the Conference,
currently estimated at $672,000-

11. Mrs. ULYANOVA (Ukrainian Soviet Socialist Repub-
lic) said that the question of the date of the Conference on
the Representation of States had been extensxvel'y discussed
in the Committee at the twenty-eighth session of the
General Assembly. The arguments currently being advanced
in favour of postponing the Conference_had been made
then, and her delegation had at that time agre.ed to a
one-year postponement in a spirit of compromise. The
decision to postpone the Conference had been due in part
to the scheduling of the second session of the Conference
on the Law of ‘the Sea in 1974, but there could be no
question of a further postponemgnt because of other
international conferences arranged since that decision had

been made.

12. Furthermore, the codification of interpatnonz}l la.w on
the representation of States in their relations with inter-
national organizations was being unwarrantgbly qelayed.
The International Law Commission had submlttefi its draft
articles in 19712 after working OD them for nine years.
Three more years had now elapsed. Any further delay in
convening the Conference would aggravatfe theNpr.oblen.]s
facing the Sixth Committee and the Umtgd ations in
connexion with the codification of international law and
the need for increasing the effectiveness of that important
United Natjons activity. The Conference should therefore

not be postponed again.

13. Mr. NJENGA (Kenya) said that i view of the
importance of the Conference on the Representation of
States and of the events which had occurred since the
decision concerning that Confexence had been taken at the
twenty-eighth session of the General Assembly, the Com-
mittee should reconsider the feasibility of holding the
Conference, as scheduled, in 1975- There were delegations
such as his own which would be un_ab!e to be represen'ted. at
both conferences because of tie limited number of jurists
available. In other words, those cour}tnes w}u_ch wished to
maintain the schedule were forcing his delegation to choose
which of the two conferences it could attend. He therefore

Supplement No. 10, chap. 1,

2 Ibid., Twenty-sixth Session,

sect. D.
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reluctantly requested that the Committee should reverse its
earlier decision and that the Conference should be post-
poned until 1976.

14. Mr. ZULETA (Colombia) supported the views of the
representative of Kenya and requested that the scheduled
dates of the Conference should be reconsidered in the light
of discussions in the Committee and talks with the Austrian
Government.

15. Mr. ROSENNE (Israel) said that the difficulty con-
cerning representation at the major conferences scheduled
for the spring of 1975 was compounded by the problems
faced by Governments in sending instructions to represen-
tatives on current issues and changing situations. The
question was how to establish a conference pattern which
would permit the achievement of the best possible results in
the discussion of topics of major importance. The possi-
bility of organizing the Conference on the Representation
of States on the basis of two main committees should be
reconsidered, since that possibility had not been fully dealt
with in the memorandum on the methods of work
submitted by the Secretary-General.3 He suggested that the
Secretariat might hold consultations concerning that possi-
bility with the Special Rapporteur on relations between
States and international organizations, of the International
Law Commission, or with the Chairman of that Commis-
sion.

16. Mr. KOLESNIK (Union of Soviet Socialist Republics)
said that it was quite improper to be discussing the
possibility of postponing the Conference on the Represen-
tation of States. If any decisions taken by the General
Assembly were to be revised, there were procedural rules in
the United Nations for that purpose which should be
observed.

17. The arguments put forward for postponement were
merely a blind to disguise the fact that some States were
opposed to the Conference and found the draft articles
adopted by the International Law Commission in 1971
unacceptable.

18. The only solution he would favour would be a
compromise reached within the framework of the decisions
already taken.

19. Mr. MUSEUX (France) supported the views of the
representatives of Kenya and Israel and said that a more
feasible date for the Conference on the Representation of
States should be found.

20. Mr. BOJILOV (Bulgaria) said it appeared that a
dispute which had occupied the Committee’s attention for
a prolonged period the previous year had been resumed. In
1973, a compromise had been reached and was reflected in
General Assembly resolution 3072 (XXVIII). Any attempt
to revise that resolution would inevitably involve the

Committee in a procedure which it seemed desirable to -

avoid. While the holding of three international conferences
at the same time in 1975 would make it difficult for small
delegations to participate actively and effectively, it should
be possible to find a solution, with the co-operation of the

3 A/9167.

Austrian Government. Perhaps the Conference on the
Representation of States might begin earlier in the year. [t
would not be reasonable to associate the Conference on the
Representation of States with the Third United Nations
Conference on the Law of the Sea; he would not be so bold
as to assume that the latter would be able to complete its
work in 1975.

21. Mr. RYBAKOV (Secretary of the Committee), reply-
ing to the question put to the Secretariat earlier, said that
the Secretariat had already studied the substantial aspects
of organizing the Conference on the Representation of
States on the basis of two main committees meeting
simultaneously. From past precedents it appeared quite
possible that, following such a system, the Conference
could finish its work in five or six weeks, thus avoiding any
overlap with any other conferences. That possibility would
be reflected in a new paper on administrative and financial
implications prepared in the light of the current debate. It
might also be covered in a special paper on the organization
of the work of the Conference. The conditions would be
approximately the same as those provided for in 1973, on
the assumption that the Conference would meet from
12 February to 14 March 1975.

22. Mr. BRACKLO (Federal Republic of Germany) said
that his Government had serious doubts concerning the
possibility of keeping to the dates decided upon for the
Conference on the Representation of States because of the
difficulty of holding several important international confer-
ences at the same time. However, his delegation also shared
the concern expressed by many delegations that a major
conference might once again be postponed. His delegation
attached great importance to the General Assembly’s
abiding by its decisions, especially when a consensus had
been reached after considerable difficulty. Nevertheless, the
present schedule presented serious problems, and all pos-
sible solutions must be explored carefully. The proposal
that the Conference should work through two committees
was most interesting, although he was not entirely sure that
that was the real solution.

23. Mr. ALKEN (Denmark) said that what appeared to
raise difficulties for Member States with larger adminis-
trations than Denmark’s created an impossibility for the
Danish administration. The schedule set forth in para-
graph 15 of document A/C.6/L.982 meant that his country
would be obliged to participate on a lesser scale than it
desired in one of the conferences referred to in that
paragraph. It was stated in paragraph 7 of the same
document that the Advisory Committee had noted “the
absence of machinery for setting priorities among confer-
ences”. It was precisely that lack of cohesion among
decisions concerning dates—especially those taken amid
highly political circumstances—which placed the inter-
national legal community in such a problematical situation
year after year. His delegation would support any construc-
tive solution which would resolve the problem of the
overlap of the three conferences. His delegation would
prefer that the Conference on the Representation of States
should be deferred to a later date in the spring of 1975, b.ut
it would agree to any generally acceptable compromise

solution.
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24. Mr. HASSOUNA (Egypt) said it was clear from the
debate that there was a general consensus concerning the
importance of the Conference on the Representation of
States in Their relations with International Organizations.
His delegation would have the greatest difficulty in accept-
ing the proposal to postpone the Conference until 1976. It
had been argued that the Conference was important and
complex and required a lot of preparation by Governments.
However, the General Assembly should adhere to the
decision which it had taken the previous year; there had
been ample time for Governments to make preparations.
Furthermore, since it was by no means certain that the
Conference on the Law of the Sea would complete its work
in 1975, that Conference should not be made the grounds
for postponing the Conference on the Representation of
States. Again, the Austrian Government’s position should
be considered. That Government had already made prepara-
tions in the light of the General Assembly’s decision, and to
reverse that decision by postponing the Conference would
be highly improper.

25. There were two possible solutions. On the one hand,
organizational arrangements could be made to accelerate
the work of the Conference on the Representation of
States, perhaps by having two main comimittees meet
simultaneously, so as to avoid an overlap with other
conferences, or, on the other hand, the Conference might
be held at an earlier date. That might present some
difficulties for the Austrian Government, but it would be
better than postponing the Conference until 1976.

26. Mr. KUMI (Ghana) said that the importance of the
Conference on the Representation of States in their
relations with International Organizations was not in
dispute. Since the General Assembly’s decision to hold the
Conference early in 1975 had been reached as a compro-
mise, his delegation would be reluctant to invoke the
relevant provisions for revision of that decision. However,
countries with small delegations, particularly the developing
countries, could not send representatives to too many
conferences. The calendar of conferences was overloaded,
and such a drain on manpower and other resources should
be avoided in the future.

27. The arguments adduced concerning the difficulty for
developing countries to participate effectively and the fact
that the Conference on the Law of the Sea was already in
session and had been unable to complete its work at
Caracas were adequate grounds for calling for postpone-
ment of the Conference on the Representation of States
until 1976. The Committee should explore the Secretariat’s
proposal concerning the possible solution of organizing the
Conference on the basis of two main committees meeting
simultaneously, but, even if one Conference followed the
other instead of overlapping with it, the difficulty of
effective representation would still remain. If it proved not
viable to hold the Conference in 1975, the General
Assembly would have no choice but to reverse its previous

decision.

28. Mr. VAN BRUSSELEN (Belgium) said that the pre-
vious year the Commiittee had agreed on a compromise and
his delegation had gone along with that decision. If
possible, the Committee should try to abide by its decision.
As had been stressed by previous speakers, the difficulties

which the Committee was encountering were due to an
unfortunate set of circumstances. The arguments adduced
by the Kenyan and Ghanaian delegations applied in the case
of the Belgian delegation also. For practical reasons, it
would be difficult for Belgium to be represented at a large
number of conferences in 1975. Belgium attached great
importance to the Conference on the Representation of
States and to the Conference on the Law of the Sea and
would like to be represented adequately at both. He hoped
that the Committee would be able, taking due account of
the Austrian Government’s views, to consider postponing
the Conference on the Representation of States until 1976
or to consider any other proposal which might be accept-
able to all from the viewpoint of organization and financial
implications.

29. Mr. VARELA (Costa Rica) said that, while appre-
ciating the importance of the Conference on the Represen-
tation of States, his delegation like the Kenyan and Danish
delegations, felt that, having a limited staff, it would be
unable to attend so many conferences at the same time.
Because of the importance of the Conference on the
Representation of States, he hoped that the Committee
would agree to hold it sometime in 1976.

30. Mr. GUNEY (Turkey) said that Turkey had been a
sponsor of the compromise resolution adopted by the
General Assembly at its twenty-eighth session. His dele-
gation still maintained the position it had stated the
previous year and hoped that the Committee would try to
find a compromise solution to resolve its difficulties. His
delegation would be willing to consider any alternatives
that would resolve the current impasse.

31. Mr. USTOR (Hungary) said that, speaking on behalf of
the Hungarian delegation only, he would like to draw the
Committee’s attention to the interests of the codification
and progressive development of international law which had
been so eloquently stressed by the delegation of the
Ukrainian SSR. The draft articles on the representation of
States in their relations with international organizations for
submission to the forthcoming Conference had been sub-
mitted to the General Assembly by the International Law
Commission in 1971. If the Conference was held in 1975,
four years would have elapsed between the submission of
the draft articles and the Conference. The Commission, in
its report on the work of its twenty-sixth session (A/9610),
had submitted a further set of draft articles for considera-
tion by a United Nations conference, namely, the draft
articles on succession of States in respect of treaties. He did
not feel that the Commission would be very happy if
further delay ensued in the consideration of draft articles
adopted as early as 1971. His delegation therefore felt that
there were valid reasons for not postponing the Conference
on the Representation of States until 1976. Means should
be found, such as the course suggested by the Secretariat,
to enable the United Nations to convene the Conference in
1975.

32, Mr. AL-SABAH (Kuwait) said that the current discus-
sion centred on the question of postponing the Conference
on the Representation of States until 1975, as a result of
the recommendation of the Third United Nations Confer-
ence on the Law of the Sea that it should convene at
Geneva in 1975. In his delegation’s view, the question of
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the Conference on the Representation of States should be
considered independently of any recommendation made by
any other conference which might overlap with it. A 1975
date for the Conference on the Representation of States
had been agreed upon in a resolution of the General
Assembly, and the agreed schedule should be adhered to.

33. Mr. CHARLES (Haiti) said that he wished to associate
himself with those speakers who had advocated postponing
the Conference on the Representation of States until 1976.
That did not mean that his delegation regarded it as of
secondary importance but rather that it felt that the
arguments of the Kenyan and Costa Rican delegations were
valid and hoped that the Committee would take account of
them.

34. Mr. MONTENEGRO (Nicaragua) said that his dele-
gation assigned priority to the Conference on the Law of
the Sea. While the Conference on the Representation of

States was important also, it would be preferable, in view:
the overwhelming importance of the Conference on t:;
Law of the Sea, which was already in session, to postpo::’
the other Conference. {
|
35. The CHAIRMAN said that it would be advisable -}
request the Secretariat to prepare a new document on Lz |
administrative and financial implications of the alternativ:: :
suggested in the course of the current debate, and partic,
ularly in the light of the Chief Editor’s statement. Ti: |

Committee could continue the debate after consultaticr: |

and consideration of the new document.

36. He announced that Tunisia had become one of i
sponsors of draft resolution A/C.6/L.980 and also one d
the sponsors of draft resolution A/C.6/L.981 submitted .
relation to items 96 and 97 of the agenda.

The meeting rose at 1 p.m.
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1470th meeting

Monday, 7 October 1974, at 10.50 a.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)
(A/C.6/L.980, L.982)

1. The CHAIRMAN said that, before continuing the
review of agenda item 93, he wished to revert to the
question of the United Nations Conference on the Repre-
sentation of States in Their Relations with International
Organizations. He thought that, in the light of the debate
held at the previous meeting, the Committee might wish to
request the Secretariat to prepare a brief note suggesting a
possible allocation of the draft articles adopted by the
Internatjonal Law Commission to two main committees in
the event of the adoption of that solution for the
Conference. The note would provide useful information for
the continuation of the Committee’s work on the question.
However, that obviously did not in any way prejudge the
decision which would be taken on the subject of the
Conference itself.

2. If he heard no objection, he would take it that the
Committee approved his suggestion.

It was so decided,

A/C.6/SR.1470
AGENDA ITEM 93

Review of the role of the International Court of Justice
(continued)*

3. Mr. FEDOROV (Unjon of Soviet Socialist Republics)
said that the Soviet delegation had already made known its
position on the question of the review of the role of the

- International Court of Justice and that, since the inclusion

of that item on the agenda of the General Assembly, it had
always been categorically opposed to such a review which
amounted to diverting the attention of States from impor-
tant questions. The problem was how to take full advantage
of all the possibilities offered by the Charter of the United
Nations and the Statute of the Court. However, there could
be no question of seeking to change the role of the Court,
for any such attempt would have the result of upsetting the
balance of powers between the principal organs of the
United Nations, as defined in the Charter.

4. Under the pretext of studying the possibilities of
increasing the effectiveness of the Court, those who
advocated a review of the role of that institution were in
fact seeking to expand its competence to the detriment of
the Security Council and the other organs of the United

* Resumed from the 1468th meeting.
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Nations. It was clear that they would like to achieve their
ends by revising the Statute of the Court and interpreting
its Rules and judicial practices in a different manner. The
attempts to make the Court’s jurisdiction compulsory were
being camouflaged under the title “Review of the role of
the International Court of Justice”. As the report of the
Court indicated (A/9605), less than a third of States
Members of the United Nations had said that they were
prepared to accept the compulsory jurisdiction of the Court
and many States had included in their statements reserva-
tions which made those statements illusory. The principle
of compulsory jurisdiction violated the freedom of choice
of peaceful means of settling disputes and undermined the
sovereignty of States, since by recognizing the compulsory
jurisdiction of the Court States would be making it a
supra-national body with powers greater than those of the
Security Council, which was unacceptable. Some repre-
sentatives invoked as a reason for imposing the compulsory
jurisdiction of the Court the special importance given to
judicial settlement among the peaceful means of settling
disputes listed in Article 33 of the Charter. However, the
Charter established no hierarchy at all among those various
methods. Furthermore, some delegations had tried to
extend to international organizations the right to petition
the Court, but his delegation considered that the only
subjects of international law were States and that it was
inconcejvable that international organizations could be
parties to a judicial settlement. Further, other delegations
proposed that the Court should be empowered to rule on
decisions taken by other international tribunals. All those
proposals would have the result of changing the very nature
of the United Nations and, if individuals and companies
were also granted the right to petition the Court, that
nstitution would become a supra-national body which
would be able to interfere in the internal affairs of States;
the Charter formally rejected such interference,

5. The problem of granting to international organizations,
which were organizations of co-operation between States
and could not have the same rights and obligations as
States, the right to petition the Court was related to the
problem of granting to international and regional organiza-
tions the right to request advisory opinions. It would be
entirely inappropriate for the Court to become a legal
advisory body, since it would then lose all significance and
the basic principle of its operation would be violated. If
international and regional organizations, States, national
tribunals, individuals and companies were able to request
advisory opinions from the Court, it would have to concern
itself with questions which did not come within its
competence. It would be required to consider cases of
secondary importance and disputes of all kinds involving
political disagreements or domestic jurisdiction, which
would completely discredit it. The Court’s task was to
contribute to the cause of peace and international détente.

6. The many proposals relating to the creation of regional
chambers, the depoliticization of the system for the
election of judges, the election of judges for life, the
establishment of age-limits for judges, the establishment of
a two-thirds majority procedure for judgements given by
the Court, a change in the procedure for selecting judges
and the granting of preference to citizens of countries
which had accepted the compulsory jurisdiction of the
Court concealed the long-term designs of their sponsors,

who were seeking to change completely the nature and role
of the International Court of Justice in the United Nations
system.

7. Moreover, his delegation regarded as unacceptable the
idea of establishing an ad hoc committee to review the role
of the Court; in addition, such a measure would only entail
additional financial implications.

8. The effectiveness of the Intemnational Court of Justice
in fact depended upon the extent to which its judgements
reflected the purposes of the United Natjons and its
activities were in keeping with the generally accepted norms
of intemnational law. By conforming to those goals and
norms, the Court would help to foster co-operation among
States with different social systems. His delegation was
therefore convinced that there was no need for a further
review of the role of the Court in the General Assembly.
The Court itself, incidentally, also seemed to hold that
view. For its part, the Court had adopted amendments to
its Rules that were designed to accelerate its procedures and
to make them more flexible and less costly. The review of
the Court’s role had therefore lost all interest and the
results of the measures which the Court had taken should
now be awaited. The Court’s functioning was closel.y linked
to the activities of the organs of the United Nations and
any change in the Statute of the Court would df:al a fatal
blow to the proper functioning of the United Nations itself.
The main need was for States to respect the foundations of
intemational law and international legality and to ensure
scrupulous respect for all the provisions of the Charter.

9. His delegation reserved the right to state its views later
on the draft resolution submitted informally by the
delegation of the Netherlands.

10. Mr. ALVAREZ PIFANO (Venezuela) said that his
delegation attached fundamental importance to.thfe role
played by the International Court of Justice w_lthm thp
framework of the United Nations and consxdered_ it
essential, in the interests of the international communxty,
that the machinery for the peaceful settlement of disputes
should function properly. However, it thought that the
review of the functions of the Court shouk_i not be an
opportunity for imposing on States the obligation to accept
the jurisdiction of that organ. States were free to.choo.se
from the means of pacific settlement of disputes listed in
the Charter.

11. Furthermore, it was for the Court itsg]f to s_tudy any
suggestions designed to strengthen its role in the life of the
intemational community and to examine the aI:rlendmer{ts
which it could make to its Rules in order to improve its
effectiveness. In that regard, his delegation welcomeq the
amendments which the Court had made to i.ts Rules with a
view to making its procedures more rapid, simpler and Jess
costly.

12. In 1970, when the Sixth Committee had begun its
examination of the item under consideration, the Interna-
tional Court of Justice had been faced with certain
difficulties caused mainly by the attitude of States towards
it. A review of the functions of the Court had been justified
at that time, but the situation had changed; the Court had a
sufficient volume of work and greater confidence was
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placed in it by the international community. It would
therefore serve no purpose to establish an od hoc com-
mittee to review the functions of the Court, and the study
of the item by the Sixth Committee should be terminated.

13. Mr. GORNER (German Democratic Republic) recalled
that the German Democratic Republic had always con-
hrmed in its multilateral and bilateral treaty relations its
respect for the obligation to settle international disputes by
peaceful means in such a manner that international peace
and security, and justice, are not endangered, which it
considered to be one of the fundamental principles of the
Charter of the United Nations. To ensure a speedy and
lasting settlement of international disputes, the Charter
provided that parties should seek a solution by peaceful
means of their own choice. That gave States the freedom to
choose the means of pacific settlement which they thought
appropriate to the circumstances and nature of the dispute.
The first of those means listed in Article 33 of the Charter
was negotiation, which allowed maximum constderation for
the sovereign rights and legitimate interests of the States
concerned. In recent years serious international conflicts
had been settled by direct negotiation. Considering existing
practice, his delegation did not share the view that judicial
settlement through the Intemational Court of Justice
should be the principal method for settling disputes
peacefully. The provision of Article 92, whereby the
International Court of Justice shall be the principal judicial
organ of the United Nations, could not be used to support
the view that judicial settlement was the principal means of
settling disputes or that any expansion of such practice
would be justified. His delegation felt that any attempt to
expand the jurisdiction of the International Court of
Justice would unfairly restrict the frcedom of choice
granted to States under the Charter itself.

14. It was of course true that the Court could play an
important role in the codification and progressive develop-
ment of intemational law. He welcomed the efforts made
by the Court to enhance the efficiency of its work within
the framework of the Charter and of its Statute. By using
those texts in the way it had, the Court could itself help to
increase States® confidence in its work and also enhance its
role in the pacific settlement of disputes. There was
therefore no need to establish an ad hoc committee to
review the role of the Court, and there was no longer any
justification for retaining that item on the agenda as all
representatives had had the opportunity to state their views
fully in the debate on the item.

15. Mr. GOMEZ ROBLEDO (Mexico) said that the delib-
erations of the Committee showed that the basic reason for
the crisis facing the International Court of Justice lay not in
structural defects but in the nature of the law which the
Court had to apply under Article 38 of its Statute. There
seemed to be two reasons for the reduced activity of the
Court in comparison with that of its predecessor, the
Permanent Court of International Justice. Firstly, it should
be noted that the Permanent Court had exercised its
jurisdiction principally between countries in the European
or American continents which had all applied traditional
intemational law. That situation had now changed and the
intenational community was now characterized by the
diversity of its component States. It should also be pointed
out that Article 38 of the Statute of the Court had been in

existence for over SO years, as there had been a similar
provision in the Statute of the Permanent Court and it had
in fact originated in the work of the Hague Conferences of
1898 and 1907.

16. In the new international situation, however, the
International Court of Justice was an integral part of the
United Nations system, of which it was the principal
judicial organ. It should therefore play a fundamental part
in the codification and progressive development of interna-
tional law. [n that connexion, his delegation felt it would
be useful to amend the provisions of Article 38, as
proposed by the delegation of Austria in its reply to the
questionnaire of the Secretary-General! to include resolu-
tions and declarations by international organizations which
were not binding among the subsidiary means for the
determination of rules of law. He also supported the
proposal by the representative of Iraq (1467th meeting)
that General Assembly resolutions should be regarded as
evidence of the content of new norms of intemational law.

17. Those elements of reform were not included in the
anonymous informal draft circulated by the delegation of
the Netherlands, which was otherwise acceptable. He
suggested that the preamble could be expanded to include a
new paragraph dealing with the possible uses of United
Nations decisions. If that view was supported by several
other delegations, he would be willing to formulate a
proposal to that effect.

18. Mr. WISNOEMOERTI (Indonesia) welcomed the dele-
gations of Bangladesh, Grenada and Guinea-Bissau which
had recently been admitted to membership of the United

Nations.

19. His delegation believed that the basic problem raised
by the question of the review of the role of the Interna-
tional Court of Justice was the reluctance of States to
recognize the compulsory jurisdiction of the Court. Lack of
confidence in the Court, its composition and the nature of
the law it applied were the factors cited to explain that
reluctance. Some delegations also pointed to the structure
and procedure of the Court as obstacles to acceptance of its
complusory jurisdiction by States. The Court itself had
shown its sensitivity to that analysis by revising its Rules in
an effort to simplify its procedure and to provide for
greater flexibility in its proceedings.

20. Tt would, however, be useless to pretend that changes
of that nature would be enough in themselves to encourage
States to accept the complulsory jurisdiction of the Court,
because their reluctance to do so was primariy due to a
lack of political will.

21. As other representatives had pointed out, it was often
difficult to diffecentiate between a legal dispute and a
poljtical dispute in contemporary international circum-
stances. Accordingly, many States were reluctant to seek
recourse to interational adjudication, especially by a priori
acceptance of the Court’s compulsory jurisdiction, for they
would then have no control over the ultimate settlement of
A matter affecting their vital interests. They preferred to use
other means of pacific settlement of disputes provided

1 See A/8382, p. 26.
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under Article 33, paragraph 1, of the Charter or to resort to
regional conciliation agencies. That attitude was confirmed
by the lack of any reference to the Court in connexion with
the settlement of disputes in the Declaration on Principles
of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter
of the United Nations (General Assembly resolution
2625 (XXV), annex). It was also significant that procedures
for the pacific settlement of disputes adopted by interna-
tional organizations such as the Organization of African
Unity and the Organization of American States did not
include recourse to judicial settlement.

22. Given the nature of the international system, his
delegation believed that it would not be possible to try to
impose on States the compulsory jurisdiction of the Court
either through a General Assembly resolution or otherwise.
His delegation, aware of the important role of the Court in
the unification of the interpretation and application of
international law, took the view that the Court should
adapt itself to the conditions of the contemporary world,
and it would therefore support any effort to increase the
effectiveness of the Court by improving its procedures and
structures. It could not, however, accept any endeavour to
impose any restriction on the freedom of choice of States
provided under the Charter of the United Nations with
regard to the means of pacific settlement of disputes. The
establishment of an ad oc committee to review the role of
the Court could not serve any useful purpose, and his
delegation considered that there was no longer any justifica-
tion for retaining item 93 on the agenda of future sessions
of the General Assembly.

23. Mr. BRACKLO (Federal Republic of Germany) point-
ed out that his country had twice shown its confidence in
the Court by bringing before it, together with Denmark and
the Netherlands, the dispute over the North Sea continental
shelf and, with Iceland, the dispute over the extension of
fishery zones. The Federal Republic of Germany regarded
the International Court of Justice as the corner-stone of all
institutions for the peaceful settlements of disputes.
Indeed, it believed that the possibility of having disputes
among States decided on a judicial basis reflected a high
standard of development in international relations. 1t
acknowledged, however, that direct means of bringing
about agreement between parties to a dispute, namely
negotiation and compromise, remained the normal and
ideal way of settling disputes. Furthermore, only if both
parties reached agreement on the substantive matters as
well as on the procedure of settlement would there be an
accommodation of interests which would establish a
genuine peace.

4. However, the mere existence of a permanent judicial
body could enhance the general readiness for conciliation,
negotiaiion and agreement. It strengthened the awareness
of the value of law in international relations. Furthermore,
the International Court of Justice had gained a high
reputation owing to the judgements it had given and, by
amending its Rules, it had remedied certain shortcomings in
its proceedings.

25. His delegation shared the concern expressed by many
delegations that, although States showed a greater readiness
than before to bring their disputes before the International

Court of Justice, the number of States which did so was
still far from sufficient to enable the Court to play its role
as the principal judicial organ of the United Nations. The
lack of confidence in the Court was most regrettable and
that state of affairs could only be remedied if the idea of
the peaceful settlement of disputes was strengthened and if
politically powerful States, too, were prepared to submit
important questions to the Court.

26. The fact that the strengthening of the role of the
Court formed part of a more comprehensive problem
should not prevent the General Assembly from taking
action, particularly from establishing an ad hoc committee.
On the contrary, the General Assembly could adopt a
resolution whereby it would appeal to Member States to
make more use of the principal judicial organ of the United
Nations; his delegation would support such a resolution.
Furthermore, the General Assembly could help to remove
certain preconceived ideas and make it clear that recourse
to the Court did not constitute an unfriendly act towards
another State and that not only to recognize the jurisdic-
tion of the Court in individual cases, but also to accept
compulsory jurisdiction, did not conflict with the principle
of the- national sovereignty of States. The draft resolution
submitted informally by the Netherlands delegation con-
tained a number of acceptable proposals, but his delegation
would prefer that the text be drafted in stronger terms.
Even if consideration of the strengthening of the role of the
court was concluded during the current session, the General
Assembly should continue to be concerned with the
question of international jurisdiction. In the General
Assembly, as in other bodies, special consideration should
be given to the question of what kind of disputes would
lend themselves to judicial settlement. In that connexion,
the law of the sea, as developed by the United Nations
Conference on the Law of the Sea, was an interesting
subject which could provide the International Court of
Justice with a whole range of new tasks.

27. Mr. KABBAJ (Morocco) welcomed the presence of the
delegations of Guinea-Bissau, Bangladesh and Grenada, new
States Members of the United Nations.

28. The question of the review of the role of the
International Court of Justice, in which the Sixth Com-
mittee had been engaged since the twenty-fifth session of
the General Assembly, indicated the importance that the
international community attached to the Court which,
under the Charter, was one of the principal organs of the
United Nations and its principal judicial organ. The debates
which had taken place within the Committee had enabled
the question to be given all due attention and had provided
an opportunity for all States to contribute by their remarks
and suggestions to the search for adequate ways and means
of conferring on the Court the effectiveness and dynamism

which it needed in its work.

29. The Court had not always been responsible for the
position in which it had found itself. In recently amending
its Rules, it had, moreover, endeavoured to help to enhance
its effectiveness. But it was above all at the level of the law
which it had been obliged to apply that the disaffection of
States with the Court had been manifested. Indeed, until
fairly recently, the Court had drawn upon legal concepts of
traditional international law, which had been elaborated
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without the participation of a large part of the international
community. Fortunately, the work of the codification and
progressive development of the law undertaken by the
United Nations had begun to give international law an
appearance more in keeping with the legal realities and the
new spirit which reigned in international relations. The
Court should not only continue but assist that evolution
and, as the representative of Iraq had said, it could play a
primary role in the field of international custom by
promoting the intensive and progressive development of
that field.

30. Morocco believed that the International Court of
Justice was an important instrument for the peaceful
settlement of legal disputes, the more so since it had never
had occasion to take issue with the decisions handed down
by the Court even when it had been a protectorate,
particularly the 1952 judgement of the Court on the rights
of United States nationals in Morocco. It was in that spirit
that King Hassan II had, on 17 September 1974, proposed
submitting the dispute between Morocco and Spain over
the western Sahara to the International Court of Justice. In
that connexion, Morocco was pleased to note that Mauri-
tania had associated itself with that proposal by accepting
recourse to international jurisdiction. Its attitude showed, if
that was necessary, that Morocco acknowledged the pri-
mary importance of the International Court of Justice and
was extremely interested in strengthening its role.

31. Mr. JACOVIDES (Cyprus) warmly welcomed the
representatives of Bangladesh, Guinea-Bissau and Grenada
who would no doubt make a positive contribution to the
work of the Committee.

32. His delegation had had an opportunity at previous
sessions to express its views on the item under considera-
tion and its views on the substance remained the same.
Perhaps for reasons more pressing than those of other
delegations, his delegation was strongly attached to the
principle of the peaceful settlement of intemational dis-
putes and it seemed that that was the position generally
held. However, recent events, which were only too well
known, had left his delegation with few illusions regarding
the universal application of that principle, which was more
often proclaimed than applied.

33. His delegation was in general agreement with the ideas
set out in the informal draft resolution circulated by the
delegation of the Netherlands, although it reserved the right
to introduce certain amendments, for example, on the
question of the legal effect of United Nations resolutions.
The recommendation that legal questions within the
Court’s competence that arose in the course of United
Nations activities should be referred to the Court for an
advisory opinion was of particular interest, especially in the
case of disputed questions of the interpretation of treaties.

34. The question of Cyprus would be fully discussed by
the General Assembly in plenary meetings, and it was to be
hoped that the debate would be constructive. The speakers
would, no doubt, also cover the legal aspects of the
problem, considering that Cyprus had been the victim of
naked aggression in circumstances involving a gross viola-
tion of the basic rules of international law, including
humanitarian law. However, he would touch briefly upon

such aspects of the question as related directly to the item
under consideration, in accordance with normal practice.
The representative of Turkey had referred (1468th
meeting) to the principle pacta sunt servanda and the
treaties of 1960 as an excuse for his country’s actions.
Although he did not intend to expound on the subject, on
which many books had been written and extensive debates,
including those in the Security Council and the Sixth
Committee, had been held, he wished to quote a passage
from the statement made by the President of Cyprus on
1 October 1974 before the General Assembly (2251st
plenary meeting) which summarized the situation. In that
statement, the President had maintained that the Treaty of
Guarantee of 1960, which had been invoked by Turkey,
could not give Turkey the right of military intervention in
Cyprus and, furthermore, that the very nature and conduct
of the Turkish military operation in Cyprus had been in
direct violation of the declared purposes of the Treaty. So
much for Turkey’s professed dedication to the solution of
international disputes by peaceful means. His delegation
reserved its right to revert to that point should it deem it
necessary.

35. Mr. BARARWEREKANA (Rwanda) welcomed the
representatives of the three new States Members of the
United Nations: Bangladesh, Grenada and Guinea-Bissau.

36. His delegation believed that the review of the role of
the International Court of Justice was timely because the
circumstances in which the Statute of the Court had been
drawn up no longer reflected the current situation of the
United Natjons, whose membership currently numbered
almost 140 States and whose ideas and trends had matured
over the years. The countries of the third world, which had
formerly lived under the yoke of those who had proclaimed
themselves defenders of justice, has since attained their
independence and had become influential Members of the

United Nations.

37. His delegation attached- great importance to the
question of the review of the role of the Court but felt that
it should have been considered after the item concerning
the review of the United Nations Charter, which had been
drawn up in the same circumstances as the Statute of the
Court. The Court to date had handed down only 20
judgements—an unsatisfactory record if one took into
account the injustices in the world and the funds assigned

to enable it to function.

38. His delegation believed that one of the first matters to
be discussed was the possibility of moving the seat of the
Court and establishing it preferably in a third world
country which was willing to act as host country; any
actual decision on the subject would, of course, be left to
the General Assembly. A country which had suffered great
injustice should be a fitting environment for the adminis-

tration of justice.

39. The ineffectiveness of the United Nations in coping
with certain situations and the ineffectiveness of the
International Court of Justice resulted from a failure to
adapt the Charter of the United Nations and the Statute of
the Court to the contemporary situation in the world. It
would therefore be desirable to insert an article or a clause
in the Statute of the Court stipulating explicitly that the
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Statute would be reviewed periodically every five years or
at least every 10 years. Most countries, and those of the
third world in particular, would no doubt prefer to settle
their disputes either with the assistance of a third country
or through the good offices of an intergovernmental
organization. That perhaps gave food for thought.

40. Mr. GUNEY (Turkey), speaking in exercise of his right
of reply, observed that the Committee had heard the
representative of the Greek Cypriot community. In fact, in
view of the constant changes in that community, it was not
certain that he represented the present Greek community in
Cyprus; but, in any event, he certainly did not represent the
Turkish Cypriot community, which had the same rights and
the same obligations as the other community under the

international treaties on which the constitutional system of

Cyprus was based. Until the Turkish Cypriot community
had its own representative, the Turkish delegation would
take it upon itself to represent it. The representative of the
Greek Cypriot community thought he had the right to
judge Turkey’s acts; yet for more than 11 years the Greek
Cypriot community seemed to have taken no account
whatever of the law and jurisdiction of the International
Court of Justice. The main guarantee of the constitutional
status of Cyprus was the equality of the two national
communities. Neither could impose its will on the other or
claim to represent the other before international bodies.

41. Following the coup of 15 July, Turkey, after having
tried to establish contacts and having exhausted every
means of negotiation, had intervened in order to restore
order, end the chaos and avoid the annexation of Cyprus by
Greece.

42. He reminded members that the question of Cyprus
had its own forum, and discussion of it in any body under
any item of the agenda would not help to bring about a
solution.

43. Mr. JACOVIDES (Cyprus) pointed out that his delega-
tion’s credentials had been approved by the General
Assemnbly in a plenary meeting, and that Turkey had given
its assent. He added that his delegation, which represented
the Republic of Cyprus, was conscious of the fact that it
represented all the citizens of Cyprus, including those of
the Turkish minority. He would not engage in polemics in

the Sixth Committee, regarding, inter alia, the treatment
meted out to the minorities in Turkey, since the question
of Cyprus would be fully discussed in the General
Assembly.

44. Mr. GUNEY (Turkey) said that the representative of
the Greek Cypriot community could in no way represent
the native Turkish Cypriot community until constjtutional
order was restored in Cyprus. In the meantime, the point of

. view of that community would be represented by the

Turkish delegation.

45. Mr. JACOVIDES (Cyprus) replied that it was the first
time in the history of the United Nations that Fhe
representative of a country had questioned credentials
recognized by the General Assembly.

46. Mr. GUNEY (Turkey) said that as long as a country
crushed minorities which were entitled to the protection of
constitutional order, such repercussions would be inevita-

ble.

47. The CHAIRMAN announced the closure of the general
debate on the question of the review of the role of the
International Court of Justice.

48. After an exchange of views concerning the organiza-
tion of work, in which the CHAIRMAN Mr. WEHRY
(Netherlands), Mr. TENEKIDES (Greece), Mr. SIEV (Ire-
jand), Mr.SADI (Jordan) and Mr. BOULBINA (Algeria)
took part, the CHAIRMAN said that, if there »Yere no
objections, a small group of the delegations parthl_JJa”Y
interested in the item would meet the following morning at
11 o’clock to prepare a draft resolution on the question o
the review of the role of the Intemational Court of Justicé,
and that a discussion of the two draft resolutions A/C.6/
1.980 and L.981 concerning agenda items 88, 96 and :
would be held when the Committee had been provided with
fuller information on the implications of the Ylenna
Conference of 1975 at which time it would be possible to
vote on the two draft resolutions in question.

It was so decided.

The meeting rose at 12.50 p.m.
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1471st meeting

Tuesday, 8 October 1974, at 3,15 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).
A/C.6/SR.147]

AGENDA ITEM 86 seventh session, introducing the report of the Special
Committee (A/9616 and Corr.l), said that the draft
definition of aggression, which had been adopted by
consensus by the 35 members of the Special Committee on
12 April 1974, appeared in paragraph 22 of the report.
That draft definition, which had been arrived at in
accordance with the mandate given to the Special Com-

Report of the Special Committee on the Question of
Defining Aggression (A/9619 and Corr.1)

. Mr. SANDERS (Guyana), Rapporteur of the Special
Committee on the Question of Defining Aggression at its



42 General Assembly — Twenty-ninth Session — Sixth Committee

mittee and with the relevant comments made in the Sixth
Committee between 1968 and 1973, had a simple structure,
consisting of 10 preambular paragraphs—all of which were
very important—and 8 articles. The work had been com-
pleted after long days and nights of negotiation, moments
of great gloom, pessimism and frustration and moments of
elation when difficulties had been overcome and compro-
mises achieved. The completion of the dratt definition
marked the end of over 50 years of endeavour. The names
of the members who had participated in the final session
were listed in the report, but those who had worked
together in 1973 and 1974 were conscious of the great debt
they owed to their predecessors in the Special Committee
since its inception and first meeting in 1968. He mentioned
in particular Mr. Yasseen of Iraq, who had been the first
Chairman of the Special Committee, Mr. Gonzalez Galvez
of Mexico, Chairman of the Working Group in 1972, and
Mr. Rossides of Cyprus, Chairman of the Special Com-
mittee at that time.

2. During the two years in which he had served on the
Special Committee, there had been no argument, no
proposal and no idea that had not been canvassed for by
one representative or another. Account had been taken of
every comment made in the Sixth Committee. Throughout
the final sessions of the Special Committee’s work, delega-
tions had fought as hard as was humanly possible for their
points of view. All members—the small States, the medium-
size States and the big States—had given ground in the
effort to compromise, and all had gained. The completion
of the draft definition was a tribute to the reason and good-
will of those who had prepared it, under the patient and
wise leadership of Mr. Broms of Finland. It was an example
of the harmonizing of viewpoints of civilized nations in the
attainment of a common end.

3. No one could deny that the draft definition had
short-comings. To criticize it might be easy, but it was
impossible to produce a definition which would satisfy 138
States completely. It should be borne in mind throughout
the debate in the Sixth Committee that the draft definition
had been reached by consensus and was extremely fragile.
Almost every word was of significance and the result of
really tough negotiations.

4. Mr. BROMS (Finland), Chairman of the Special Com-
mittee on the Question of Defining Aggression at its
sevenith session, said that at the 113th meeting of the
Special Committee several members had expressed satis-
faction with the contents of the draft definition, some
members had made a few reservations and others had
indicated that they intended to make their final comments
in the course of the current debate in the Sixth Committee.

5. He wished to point out that the draft definition
represented a most carefully balanced compromise. He paid a
tribute to all his colleagues in the Special Committee; the
positive outcome of the Committee’s work had been
achieved solely as a result of their willingness to work hard,
their flexibility and common understanding and especially
the spirited atmosphere which had led to a most intensive
search for a solution to all the problems before them. They
were, unquestionably, all anxiously waiting to hear the
comments of those delegations which had not participated
in the work of the Special Committee.

6. The draft definition should be judged as a whole.
Indeed, as was stated in article 8, in their interpretation and
application its provisions were interrelated and each prov:
sion should be construed in the context of the othe
provisions. The draft defintion concerned, in accordanc:
with article 1, only those cases where armed force wx .
being used by a State against another State, or in any other
manner inconsistent with the Charter of the United
Nations. In other words, the Special Committee had
formulated its definition of armed aggression in the light of
the Charter of the United Nations.

7. He had noticed that some dissatisfaction had beer

expressed because the draft definition did not cover

economic aggression. When the Special Committee had held

its first session at Geneva in 1968, various types of

aggression, and economic aggression in particular, had been

mentioned by several members of the Special Committze.

Nearly all members of the Special Committee had felt.
however, that the definition should be drafted in the light of
the provisions of the Charter of the United Nations and
should concentrate on armed aggression. During subsequent
sessions of the Special Committee that opinion had
prevailed, and, as that solution had also been accepted by
an overwhelming majority of those delegations which had
participated in the lengthy debates on the item in the Sixth
Committee in recent years, the Special Committee had
concluded that its task was to limit the draft to armed
aggression. In that connexion, he drew attention 10
article 4, which made it clear that the acts enumerated in
the preceding article were not exhaustive and that the
Security Council might determine what other acts consti-
tuted aggression under the provisions of the Charter. When
that provision was seen in the light of article 2, which had
been one of the most difficult provisions of the entire draft
definition on which to reach a consensus, he felt that the
various practical alternative cases were reasonably covered.

8. The second paragraph of article 5 seemed to trouble
some representatives. The first sentence of that paragraph
stated that a war of aggression was a crime against
international peace and the second sentence included 2
provision to the effect that aggression gave rise to interna-
tional responsibility, but that should not be interpreted so
as to imply that aggression would not in the future lead to
any criminal responsibility. That question had been left
open—after a debate which to a certain extent had
unfortunately been semantic—bearing in mind the fact that
the Special Committee had originally been set up to draft a
definition of aggression to be used in the work of draftinga
code of offences against the peace and security of mankind,
a task begun by the International Law Commission at its
sixth session, in 1954. The General Assembly had subse-
quently adopted resolution 897 (1X) of 4 December 1954,
wherein consideration of the report of the International
Law Commission on the draft Code had been postponed
until the General Assembly had taken up the report of the
Special Committee on the Question of Defining Aggression.
General Assembly resolution 1186 (XII), further post-
poning consideration of the topic, had been adopted in
1957. The legal consequences of an act of aggression would
thus be dealt with by the General Assembly in due course,
once the definition of aggression had been adopted, and the
definition, when adopted, would form a basis for continued



1472nd meeting — 9 October 1974

43

work to strengthen law and order in the international
community.

9. The maintenance of peace under the United Nations
system might not be dependent on the existence of a
definition of aggression. In his view, however, it was of
paramount importance that the Security Council and all
Members of the Organization should fulfil their obligations
under the Charter to the best of their ability, and a
definition of aggression might be a substantial step towards
that end.

10. The CHAIRMAN congratulated the Special Com-
mittee on the completion of its lengthy and arduous task.
The Sixth Committee had been concerned with the
question of defining aggression since 1968, and he hoped

that its deliberations at the current session would be
successful.

11. Mr. ROSSIDES (Cyprus) suggested that delegations
might expedite the Committee’s work by indicating in
advance if they had objections to or comments on specific
articles of the draft definition, so that members of the
Committee could concentrate on those articles and have
time to prepare their own comments on them. Cyprus had
been a member of the Special Committee for seven years
and was well aware of the time it had taken to prepare the
draft definition. Since work on defining aggression had
begun in the League of Nations, its completion had been
held up by one impediment or another for 50 years. His
delegation was anxious that its final adoption should not be
delayed by further lengthy discussions.

The meeting rose at 3.50 p.m.
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1472nd meeting

Wednesday, 9 October 1974, at 3.20 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

In the absence of the Chairman, Mr. Broms (Finland),
Vice-Chairman, fook the Chair.

AGENDA ITEM 86

Report of the Special Committee on the Question of
Defining Aggression (continued) (A/9619 and Corr.1)

1. Mr. KOLESNIK (Union of Soviet Socialist Republics)
noted with satisfaction that the Special Committee on the
Question of Defining Aggression had succeeded in preparing
a draft definition of aggression (see A/9619 and Corr.1,
para. 22) which represented a compromise acceptable to all
countries. The adoption of the draft definition was a great
victory for those who had long striven to accomplish that
task and for all peace-loving forces sharing the conviction
that only under conditions of peaceful co-operation could
mankind successfully cope with the many problems facing
it. The improved political climate in the world, which was
the result of international détente and the mobilization of
all peace-loving forces, had contributed greatly to the
successful completion of the work on the definition of
aggression. The peace initiatives of the Union of Soviet
Socialist Republics, undertaken together with other social-
ist countries, had played an important role in that success.

2. The definition of aggression would be of great help to
the United Nations and its principal organ, the Security
Council, in determining the existence of acts of aggression
and applying against the aggressor the measures laid down
in the Charter. Of course, being the instrument of con-
sensus in the Special Committee that it was, the definition
could not completely satisfy everyone. His delegation saw
some short-comings in it, but the definition had accom-

A/C.6/SR.1472

plished its main purpose of depriving a potential aggressor
of the possibility of using juridical loop-holes and pretexts
to unleash aggression. The definition had cleared the way
for the adoption of measures to prevent and suppress acts
of aggression, thus meeting the interests of all States which

valued international peace and security.

3. It was important to note that the definition, having
been worked out in strict accordance with the Charter of
the United Nations, dealt only with cases of armed
aggression. From the very outset of its work the Special
Committee had agreed to concentrate on armed aggression,
which was the most dangerous form of the illegal use of

force.

4. The definition took the form of a draft resolution to be
adopted by the General Assembly. In its preambular part, it
reaffirmed the duty of States not to use armed force to
deprive peoples of their right to self-determination, free-
dom and independence; reaffirmed also that the territory of
a State should not be violated by being the object, even
temporarily, of military occupation or of other measures of
force taken by another State in contravention of the
Charter; and stated the conviction that the adoption of a
definition of aggression ought to have the effect of
deterring a potential aggressor, would simplify the deter-
mination of acts of aggression and would also facilitate the
protection of the rights and lawful interests of the victim.
Those were the main provisions of the preamble, which
expressed the desire of peaceful States to put an end to
wars of aggression and the illegal use of force.

5. Tuming to the operative part of the draft definition, his
delegation wished to comment on those articles which had
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given rise to considerable discussion in the Special Com-
mittee. With regard to article 1, his delegation had agreed in
a spirit of compromise to the inclusion of the word
“sovereignty” on the understanding that in that context,
violation of the sovereignty of a State meant the use of
armed force against territorial integrity and political inde-
pendence. Article 2 had given rise to lengthy debates in the
Special Committee, with the fundamental differences
centring on the problem of priority and aggressive intent.
The principle of priority was essential to the definition of
aggression if an objective distinction was to be made
between acts of aggression and actions taken in self-
defence. A successful compromise had been reached on the
wording of article 2, which, while putting the principle of
priority in the foreground, also enabled the Security
Council to take into account other relevant circumstances.
Among such circumstances, the Security Council would, of
course, attach importance to the aims of the States in
conflict. In connexion with article 3, his delegation wished
to emphasize that subparagraph (g) could not under any
circumstances be interpreted as casting doubt on the
legitimacy of struggles for national liberation or resistance
movements. At all stages of work on the definition of
aggression his delegation had consistently defended the
right of peoples to self-determination and therefore wel-
comed article 7, which recognized that the armed struggle
of peoples for self-determination, independence and libera-
tion from colonial oppression was an instance of the legal
use of force. In their struggle against colonialism and
racism, peoples had the right to seek and receive political
and material support. Thus, the assistance given such
peoples by many States Members of the United Nations was
entirely lawful. Regarding the interpretation of article 5, his
delegation considered that the words “international respon-
sibility” meant responsibility under international law, i.e.,
responsibility for acts which were defined as international
crimes in the relevant instruments of international law. His
delegation also attached importance to article 6, which
established a connexion between the provisions of the
definition and the text of the Charter of the United
Nations.

4
6. The successful completion of the Special Committee’s
work was the result not only of the efforts the Soviet
Government had made since its submission of a draft
definition of aggression in 1933, but also of the efforts of
many other States, in particular the developing countries,
for whom the struggle for peace and against aggression
constituted a basic and unchanging element of foreign
policy. Although relations between States had become
closer and more friendly since 1933, the adoption of a
definition of aggression was no less urgent. In resolution
2644 (XXV), the General Assembly had stressed the desira-
bility of achieving the definition of aggression as soon as
possible. In the general debate at the current session of the
General Assembly the representative of Kenya had wel-
comed the completion of the work of the Special Com-
mittee (2257th plenary meeting) and, while recognizing
that the definition was far from perfect, had stressed its
value in deterring potential aggressors and assisting the
Security Council in fulfilling its functions under Article 39
of the Charter. Although not fully satisfied with the
provisions of the definition, the representative of Kenya
had supported it and had expressed the hope that the
General Assembly would adopt it. The Soviet delegation

also urged the adoption of the draft definition in the form
in which it had been submitted by the Special Committee.
Any attempt to change the text at the current stage would
disrupt the broad compromise reached in the Special
Committee and threaten the results of many years’ work. It
was essential, therefore, that the Sixth Committee recom-
mend that the General Assembly adopt the draft definition.
The resolution making that recommendation might also
contain an appeal to all States to refrain in their interna-
tional relations from actions which would constitute acts of
aggression under the definition, as well as an appeal to the
Security Council to give the definition binding force by
adopting a decision to that effect.

7. Mr. RYDBECK (Sweden) said that his Government had

long been of the view that a definition of aggression must

declare as aggression the first commission of certain types

of acts. The text adopted by consensus in the Special

Committee had wisely taken that approach. While States

would inevitably seek to influence other States, it was

essential to make a distinction between legitimate and

impermissible ways of influencing others. Aggression was

the worst of the impermissible ways of influencing other

States, but the label of aggression should be reserved for

acts involving the use of armed force. The Special Com-

mittee had been wise not to include in its definition those

acts which had sometimes been referred to as “economic”

or “ideological” aggression. Some such acts were highly

reprehensible and contrary to international law, but brand-
ing them as aggression might tend to dilute the concept and
to provoke extensive interpretations of the right to self-
defence. Limiting the definition of aggression to cases
where armed force came into play meant including only
certain kinds of intervention, namely, those which took
place openly by armed units or through the sending of
armed bands and the like. Other types of intervention, in
particular those which many States used to term “‘indirect
aggression”, fell outside the scope of the present definition
of aggression. That did not mean that such acts were legal.
Any doubts on that score should be set to rest by the
explanation of the concept of intervention given in the
Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of their
Independence and Sovereignty (General Assembly reso-
lution 2131 (XX)) and the Declaration on Principles of
International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of
the United Nations (General Assembly resolution
2625 (XXV), annex).

8. The Special Committee could not be criticized for having
drawn up a non-exhaustive list of acts of aggression;
however, a fundamental weakness was inherent in that
approach. A State accused of aggression on the grounds of
having first committed one of the enumerated acts could
reply that its acts had been taken in response to other acts
which, although not contained in the enumeration, in its
opinion constituted aggression. The value of the list lay in
the fact that the acts enumerated were presumed to be
aggression and the onus of rebutting that presumption
would fall on the State committing them. In the infinite
variety of situations that might arise, one could not exclude
cases where such rebuttals would be convincing. Hence, the
acts enumerated constituted only prima facie evidence of
aggression. The Security Council, acting under Article 39 of
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the Charter, would have the duty of weighing the evidence.
However, the Council would not be limited to the
mechanical task of comparing the acts committed with the
enumeration. The full preservation of the powers given to
the Council by the Charter was, indeed, expressly under-
lined in article 2 of the draft definition. That article further
wisely counselled that acts which were “not of sufficient
gravity” might not deserve being labelled as aggression.

9. Another virtue of the draft was that the acts were
described objectively. There was no need under the
definition to prove a subjective intent behind an action to
allow the conclusion that it constituted aggression.

10. Adoption of the definition would not magically
eliminate aggression from the relations between States. It
would have the merit, however, of putting States on notice
with less uncertainty as to what the international com-
munity regarded as condemnable acts. Such awareness on
the part of States and consistent reactions on the part of
the international community would in the long run
influence the conduct of States. With that hope, his
delegation was ready to vote in favour of the draft
definition.

11. He hoped that the adoption of the draft definition
would lead to a resumption of work on the draft Code of
Offences against the Peace and Security of Mankind! and
the topic of an international criminal jurisdiction,2 of
which questions the General Assembly had decided to
defer, by resolutions 1186 (XII) and 1187 (XII), on the
understanding that they would be taken up at a later
session when further progress had been made in arriving at a
generally agreed definition of aggression. Much work
remained to be done in the sphere of international criminal
law. The question of the definition of war crimes and
responsibility for them had not received adequate atten-
tion, nor had any discussion taken place at the govern-
mental level of the idea of an international criminal
tribunal.

12. Mr. KLAFKOWSKI (Poland) said his delegation felt
that the seventh session of the Special Committee had been
fruitful, and he paid a tribute to the members of that
Committee for the results achieved. Thanks to their efforts,
their patient negotiations and their spirit of compromise, a
generally acceptable legal text had been prepared.

13. Although Poland had not been a member of the
Special Committee, it had always shown a keen interest in
defining aggression, from both the political and the legal
viewpoints. It had always taken every opportunity in the
Sixth Committee to stress the extreme importance of the
question of defining aggression and to give concrete
“assistance to the Special Committee in its work.

14. His delegation supported the Special Committee’s
recommendation to the General Assembly in paragraph 22
of that Committee’s report and was ready to approve the
adoption of the draft definition without change at the
current session of the General Assembly. In its view, the

1 See Official Records of the General Assembly, Ninth Session,,

Supplement No. 9, chap. 11
2 Ibid., Supplement No. 12.

draft definition was as complete and balanced as possible
and should be regarded as reflecting the outcome of over 50
years of arduous endeavour. His delegation had some
general comments to make both from the viewpoint of
practice and from the viewpoint of the codification of
international law. He wished to stress, above all, the
arguments which militated in favour of the approval of the
recommendation of the Special Committee.

15. His delegation agreed with the view of the Chairman
of the Special Committee that the successful work of that
Committee had been possible mainly due to the current
international situation and that it reflected the spirit of true
détente. The climate of international relations constituted
an essential factor for success in the legal work of the
United Nations. The draft definition was not only the result
of the current détente but also a contribution towards its
strengthening.

16. Attention should be drawn to the fact that the Special
Committee’s draft definition was closely linked not only
with the United Nations Charter but also with the
Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in
Accordance with the United Nations Charter. The preamble
of the definition stressed that element. The Special Com-
mittee’s definition was closely linked also with the Declara-
tion on the Strengthening of International Security (Gen-
eral Assembly resolution 2734 (XXV)) and with many
other General Assembly resolutions concerning the con-
demnation and prevention of the use of force in interna-
tional relations. One might mention also document A/BUR/
182, in paragraph 26 whereof the Secretary-General drew
the attention of the General Committee to questions
consideration of which had been long deferred by the
United Nations, such as the draft Code of Offences against
the Peace and Security of Mankind and the question of an
international criminal jurisdiction. Consideration of those
questions had been deferred until such time as the General
Assembly should have adopted a definition of aggression.
The current draft definition could thus assist the United
Nations in strengthening its paramount role in the mainte-
nance of international peace and security.

17. The definition of aggression could strengthen the role
of the Security Council and the whole United Nations
machinery for the maintenance of international peace and
security. In his delegation’s view, the Special Committee’s
definition recognized the primordial role of the Security
Council under the Charter. The legal definition of aggres-
sion could help in the legal perfecting of the functioning of
the United Nations system of collective security and could
serve as a guide to the Security Council, which, under
Article 39 of the Charter, had competence to determine the
existence of any threat to the peace, breach of the peace or

act of aggression.

18. The draft definition opened a new chapter in the
progressive development and codification of international
law. In the contemporary system of intemational law, the
definition of aggression was an essential element of the legal
system of international security as defined by the Charter.
While a definition of aggression could not miraculously
prevent the emergence of a threat to the peace or breach of
the peace, there were nevertheless clear and concrete
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advantages to the adoption of such definition, for example,
the legal identification of an aggressor, objective criteria for
establishing that an act of aggression had been committed,
the strengthening of the activity of the Security Council in
the exercise of its functions under the Charter, and also the
deterrent aspect.

19. The fact that the Special Committee’s definition had
been adopted by a consensus based on compromise was a
considerable attainment from the viewpoint of the codifica-
tion of international law. The definition represented a
delicate compromise between the three drafts which had
served as a basis for the Special Committee’s work for seven
years. It was the interest of the international community as
a whole which had made it possible to reconcile divergent
views and reach that compromise. The Special Committee
had managed to formulate a well-balanced definition which
was compatible with the Charter. That was a proof that
only by a process of reciprocal concessions could generally
acceptable results be achieved.

20. In addition to constituting a reasonable advance in
intenational law, the definition of aggression opened the
way for codification in other fields of international law and
constituted a precedent for the preparation of other legal
instruments consideration of which had so far been
deferred.

21. The draft definition was not entirely satisfactory to all
delegations, either in the Special Committee or in the Sixth
Committee, and the Special Committee’s report contained
statements setting forth differing interpretations of the draft
definition. He recalled the axiom omnis definitio periculosa
est; any compromise in the field of the codification of
international law could be the subject of different inter-
pretations. Divergences of views were almost inevitable, and
the statement, in article 8 of the draft definition, that in.
their interpretation and application the provisions of the
definition were interrelated and that each provision should
be construed in the context of the other provisions was
particularly important. His delegation hoped that the draft
definition would be adopted, without change, at the
current session of the General Assembly.

22. Mr. MIGLIUOLO (lItaly) said that his delegation,
which had served on the Special Committee, was well aware
how difficult it had been to bring the labours of that body
to a positive conclusion. Divergent views on several crucial
points had emerged at the outset and had been restated
year after year, until a more favourable international
climate had given a fresh impetus to the patient and
painstaking negotiations held within the Special Committee
and had made it possible to overcome a number of
difficulties and to reconcile views which had seemed to be
diametrically opposed. Many delegations, including his
own, had had to move a long way from their original
positions. Therefore, the definition of aggression that had
been adopted by consensus did not fully satisfy his
delegation any more than it did any other single delegation.
That was, however, true of any compromise, and the draft
definition had rightly been welcomed as a major achieve-
ment. All members of the Special Committee should be
praised for their conciliatory attitude and for their willing-
ness to co-operate. The definition would no doubt repre-
sent an invaluable reference point for the Security Council

in its deliberations and would greatly facilitate its task of
determining whether acts of aggression had been com-
mitted. Furthermore, as indicated in the ninth preambular
paragraph of the agreed text, the definition should also
have a deterrent effect on potential aggressors. In addition,
the definition could contribute to the codification of
general international law concerning wrongful acts of
States, as well as international crimes.

23. The agreed text, being the result of concessions made
on all sides, was not flawless, but it represented a fair,
balanced and therefore acceptable compromise. Const-
quently, his delegation hoped that the text would be
approved by the General Assembly by consensus, without
substantive changes which would upset the balance that had
been struck with such great difficulty by the Special
Committee. The formulation of interpretative comments,
which was common practice in the United Nations even
with regard to texts on which a consensus had been reached.
could take place, however, without impairing the basic
agreement on the definition. His own observations should
be accepted in that spirit.

24. With regard to the legal value of the definition, it
would, in his delegation’s view, have the same recom-
mendatory status as any other General Assembly resolution
and would provide the Security Council with useful general
guidelines for action under Article 39 of the Charter. As
was stated clearly in article 4 of the draft definition, the
acts of aggression enumerated therein were not exhaustive;
accordingly, the Security Council would be at Jiberty to
determine what other acts constituted aggression under the
provisions of the Charter. Nevertheless, the definition, if
adopted by the General Assembly by consensus, could have
a major impact on the development of international law,
both bv -velling out and elaborating existing customary
rules and by giving an impetus to the codification of
international law governing offences against peace and
mankind.

25. Turning to specific provisions of the definition, he said
that article 3, subparagraphs (e/ and (f), should be taken to
mean that the territorial State could be called upon to
answer for an act of aggression only if it had actively
participated in the wrongdoing, for example by specifically
allowing troops of another State stationed in its territory to
commit aggression against a third State. The territorial
State could not be held responsible for acts of aggression
carried out without its consent. In his delegation’s view,
only the active participation of the territorial State in
aggression committed by another State could be the source
of international responsibility for the territorial State.

26. Turning to article 5, second paragraph, he stressed
that, as stated in the explanatory note included in the
Special Committee’s report (see A/9619 and .Cg{r.l’:
para. 20, subpara. 3) the term “international responsibility

was used without prejudice to its scope. In other words,
article 5, second paragraph, did not purport to have any
bearing on international criminal law and did not prejudge
the question of the nature and extent of international
responsibility. The legal consequences of acts of aggression
were and remained those provided for in existing interna-

tiona] law.
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27. In his delegation’s view, article 7 must be read in
conjunction with the sixth preambular paragraph; the right
of peoples to self-determination, as restated in article 7,
could not imply the legitimization of actions aimed at
disrupting the territorial integrity ol a State which con-
ducted itself in compliance with the principles of the
Charter, particularly those pertaining to equal rights and
self-determination, and which was thus ruled by a Govern-
ment representing the people inhabiting its territory.

28. Mr. VEROSTA (Austria) said that law could not exist
and operate without definitions. A definition in law not
only stated what a word legally meant but was a part of the
rule of law, and an action corresponding to its legal
definition had legal consequences. There were different
ways of working out a definition. The classic way was to
concentrate in one phrase all elements which should qualify
actions corresponding to the defined concept. Very often,
however, the concept to be defined was so complex that it
seemed impossible to formulate it in a general phrase,
because such a definition would be too vague, as was the
case, for instance, with regard to the concept ‘“consular
functions™. Thus, the definition in article 5 of the Vienna
Convention on Consular Relations? was enumerative and
not exhaustive, and, being open-ended, it allowed for the
possibility of functions not enumerated in the definitional
list being introduced into the practice of States. Such a
non-exhaustive definition was not without value, because it
ensured that the typical actions or functions expressly
listed were within the definition.

29. There remained the possibility of giving no definition
at all and entrusting the determination as to whether a
certain action constituted a breach of the Jaw to an organ
of the society concerned; that organ might be political or
judicial. That had been the method followed by the
Covenant of the lLeague of Nations and by the Charter of
the United Nations. Both basic documents mentjoned
“aggression”” or “armed attack” but refrained from defining
those terms. Under Article 39 of the Charter, it was for the
Security Council to determine the existence of any threat
to the peace, breach of the peace or act of aggression and to
recommend or decide what measures should be taken.
Similarly, the task of defining aggression from case to case
had been left to the Council of the League of Nations.
When, in the early 1930s, the Soviet Union had concluded a
series of bilateral non-aggression pacts, those treaties had
followed the enumerative method. The list of the aggressive
acts included in those treaties was now contained in the
Special Committee’s draft definition.

30. The Special Committee had combined very skilfully all
three methods he had mentioned, so that the partisans of
all three should be satisfied. Article 1 contained a general
definition of aggression; article 3, following the second
method, gave an enumeration of acts which qualified as acts
of aggression; and, following the third method, article 4
stressed that the list of aggressive acts was not exhaustive
and that the Security Council might determine that other
acts constituted aggression under the Charter. As the
definition was intended primarily for use within the United
Nations system, the central role of the Security Council in
determining what constituted an act of aggression was

3 United Nations, Treaty Series, vol. 596, No. 8368, p. 261.

maintained. The Special Commitiee had not only suc-
ceeded, after arduous labour, in arriving at a definition, but
had also dealt ably with some legal consequences of an act
of aggression, in articles 5 to 7.

31. The draft definition distinguished between four differ-
ent categories of aggression. In the first category came the
first use of armed force “not of sufficient gravity” to be
qualified as aggression. It was stated in article 2 of the draft
definition that the first use of armed force in contravention
of the Charter would constitute prima facie evidence of an
act of aggression, although the Security Council might, in
conformity with the Charter, conclude that a determination
that an act of aggression had been committed would not be
justified in the light of other relevant circumstances
including the fact that the acts concerned or their conse-
quences were not of sufficient gravity. That category of
acts which were aggressive in se would be considered by the
Security Council as armed incidents to which the proce-
dures for the pacific settlement of disputes under Chapter
V1 of the Charter should be applied.

32. In the second category came the first use of armed
force which was “in the light of other relevant circum-
stances” not qualified as aggression. While the first category
was based on an objective factor, namely the lack —always
in the assessment of the Security Council-of sufficient
gravity, for the second category there were only the words
“in the light of other relevant circumstances”. That
wording was the result of a delicate compromise. A number
of delegations in the Special Committee had not insisted on
an explicit reference to the question of aggressive intent.
Had there been an understanding that the subjective factor
was to be considered by the Security Council in deter-
mining whether an act of aggression had been committed?
Those were very rare cases indeed in which the Security
Council would abstain from qualifying an aggressive act as
aggression under Article 39 of the Charter because the
Council had evidence that the act of force lacked aggressive
intent. His delegation could not accept such a procedure as
a general rule. On the other hand, there might, under the
second category, be cases where the aggressive intent of a
State was manifest. For example, if a State concentrated
increasing numbers of troops at the border of another
State, the menaced State could, under general international
law and under the Charter, exercise its inherent right of
individual and collective self-defence. If, in such a situation,
the menaced State fired the first shot, the Security Council
could “in light of other relevant circumstances” qualify the
menacing State, on the basis of sufficient evidence, as the
aggressor and recognize the right of self-defence of the

menaced State.

33. The third category comsisted of cases of aggression
determined as such by the Security Council. Such cases
were dealt with in articles 4 and 5 of the definition. The
fourth category, namely the war of aggression, was men-
tioned only in article 5 of the draft definition and was
qualified as a crime against international peace. The draft
gave no further definition. It might be assumed that the
magnitude of the aggressive acts and/or the damage caused
would serve to qualify an act of aggression as a war of
aggression. In such cases, the procedure to be followed by
the Security Council was the same as for acts falling within
the third category. The legal consequences were the same
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for the aggressor State. However, as a war of aggression was
qualified by the draft as a crime against international peace,
it could imply a personal responsibility of the competent
organs of the aggressor State. The culprits should be judged
individually according to international criminal law. As the
Chairman of the Special Committee at the preceding session
had said in his introductory remarks, some of the legal
consequences of an act of aggression and of a war of
aggression would have to be dealt with after the adoption
of the draft definition of apggression.

34. He paid tribute to the Special Committee for its work.
Although some not unimportant questions had remained
unresolved because the draft was a delicate compromise
between different conceptions, it was as a whole satisfac-
tory and his delegation, while reserving its position, was in
favour of the recommendation of the Special Committee
contained in paragraph 22 of its report.

35. Mr. ELIAS (Spain) said he was gratified that the
Special Committee had been able to adopt the draft
definition of aggression by consensus in a spirit of
co-operation. His delegation attached great importance to
the item under consideration, since its purpose was the
international regulation of the use of armed force.

36. The draft definition was a set of guidelines designed to
help the Security Council in its work. Therefore, as stated
in article 8, the separate parts of the definition were closely
interrelated, and each part must be interpreted in the
context of the others. Only in that way could the definition
of aggression contribute to the maintenance of peace.

37. Although his delegation was fully aware of the merits
of the definition it was not completely satisfied with it, and
therefore wished to draw attention to a number of
short-comings which the Sixth Committee might wish to
consider correcting, without upsetting the delicate balance
achieved by the Special Committee. In the first place,
concerning the powers of the Security Council, which
under the Charter was responsible for determining the
existence of an act of aggression, the definition provided
the Council with guidelines but left it sufficient freedom to
decide according to the circumstances of each case. In that
sense, article 2 of the definition was fully justified. How-
ever, its wording was somewhat ambiguous. For example,
the part beginning with the words ‘““the Security Council
may, in conformity with the Charter, conclude” might be
taken to mean that the Security Council could reach an
agreement not to declare that in a given case an act of
aggression had existed; if that were the intention, a better
phrasing would have been: “the Security Council may
abstain (or may refrain) from determining”. It was there-
fore not clear whether the conclusion of the Security
Council contemplated in article 2 was an explicit or implicit
conclusion; in the first instance, the Council would have the
power to absolve the aggressor using armed force from
blame, a power which had not been conferred on it by the
Charter. Article 2 might therefore seem to extend the
powers of the Security Council, which was an undesirable
development. However, that short-coming was partly cor-
rected by article 6 and by the fourth preambular paragraph,
and he hoped that the situation would never arise where the
Security Council assumed the power to excuse from blame
those using armed force in contravention of the Charter,

when it suited the reciprocal interests of the most influen-
tial Powers in the Security Council to declare such an
aggressor innocent.

38. Article 7, concerning the right of peoples to self-deter-
mination, freedom and independence, should also include
the right of peoples to territorial integrity. Although
article 1 guaranteed the territorial integrity of States, his
delegation did not agree with those interpretations of
international law according to which territorial integrity
was a right of States but not of peoples. However, that
short-coming was partly corrected by the sixth preambular
paragraph, which reaffirmed earlier United Nations resolu-
tions which held territorial integrity to be a sacred right of
peoples as well as States.

39. There was an inconsistency in article $, second para-
graph, which stated that a war of aggression was a crime
against international peace and that aggression gave rise to
intemational responsibility. His delegation was aware that it
was raising a difficult point, but that paragraph gave rise to
an a contrario sensu interpretation which might prove
particularly insidious. Everyone was aware of the existence
of responsibility without fault and the wording of article 5,
second paragraph, left the impression that an act of
aggression which did not result in a war might not be
defined as a crime, and give rise only to some indeterminate
form of responsibility.

40. He appealed to the Committee to discuss the short-
comings of the definition without acrimony and with a
sincere desire to achieve a practical result beneficial to the
international community. Despite the short-comings he had
mentioned, his delegation was ready to participate in a
consensus on the definition as it stood if those short-
comings could not be corrected without endangering the
consensus, which was of the utmost importance.

41. Mr. BOJILOV (Bulgaria) said that his delegation
attached great importance to the consideration pf the
report of the Special Committee on the Question of
Defining Aggression. As a member of the Special Com-
mittee since its inception, his delegation believed that a
generally recognized definition of aggression would contrib-
ute not only to the development and codiﬁca_tion of
international law but also to the maintenance of interna-
tional peace and the strengthening of international security.
It therefore welcomed the elaboration and adoption by
consensus of a definition of aggression after almost seven
years of work undertaken on the initiative of the Soviet

delegation.

42. Article 2 of the definition was the key provision and it
struck a proper balance between the question of priority
and the question. of intent, in other words between the
objective element and the subjective element of any use of
armed force. The first part of article 2 dealt with the
concept of priority, and the second part with the concept
of intent. In the first part of that article, the expression *‘in
contravention of the Charter” was essential, since the
Charter specifically authorized the first use of armed force
under certain circumstances. Moreover, Article 42 of the
Charter empowered the Security Council to take such
action as might be necessary to maintain of reéstore
international peace and security. In the second part of
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article 2, the intent was clearly covered by the phrase
“other relevant circumstances”, while it was also clear that
the text sought to ensure that the definition left no room
for branding an innocent State as an aggressor.

43. Under Article 39 of the Charter, it was incumbent on
the Security Council to “determine the existence of any
threat to the peace, breach of the peace, or act of
aggression”. In determining such act of aggression, almost
the only legal guidelines available to the Security Council
were those laid down in Article 2, paragraph 4, of the
Charter. However, article 3 of the definition listed a
number of acts which, subject to and in accordance with
the provisions of article 2, should be qualified as an act of
aggression. Such guidelines would help the Security Council
in its activities. He stressed that it was his delegation’s
understanding that the wording of article 3 {g), could in no
way prejudice the right of peoples to struggle for self-deter-
mination, freedom and independence.

44. Article 4 gave the definition flexibility by stipulating
that the list of acts in article 3 was not exhaustive.
Consequently, the Security Council might determine that
other acts also constituted aggression under the provisions
of the Charter. The nucleus of article 5, dealing with the
question of responsibility for aggression, was the provision
that a war of aggression was a crime against international
peace. The definition would have gained much had the
Special Committee succeeded in adopting by consensus the
concept that aggression was a crime against international
peace. However, the absence of such a stipulation could not
be regarded as a deliberate Jacuna which made possible an a
contrario sensu interpretation.

45. Article 7 reaffirmed that nothing in the definjtion
could prejudice the right to the self-determination of
peoples suffering under colonial and racist tégimes or other
forms of alien domination, and it also reaffirmed the right
of those peoples to struggle to that end and to seek and
receive support in order to achieve their goals. Those rights
derived not only from the Charter and the Declaration on
Friendly Relations, but also from other important United
Nations documents. If the Charter and the Declaration
alone were cited in respect of such rights, it was because the
need to adopt the definition of aggression as a whole by
consensus had rightly prevailed in the Special Committee.

46. The definition of aggression as a whole represented a
balance struck by the Special Committee on the basis of
three draft proposals which were submitted to it:4 that by
the USSR, that submitted by 13 Powers and another

4 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 19, annex 1.

submitted by six Powers. The final consensus was the result
of concessions made by different States and groups of
States in a spirit of co-operation. The adoption of the
definition affirmed the common will to strengthen the role
of the United Nations in maintaining international peace
and security and protecting the territorial integrity or
political independence of Member States. His delegation
endorsed the views expressed in the ninth preambular
paragraph concerning the effects of the adoption of the
definition. The definition had been adopted mainly as a
result of the spirit of détente which had prevailed at the
two final sessions of the Special Committee and of the
contribution made by the third world countries.

47. His delegation attached paramount importance to the
fact that the definition of aggression had been adopted by
consensus, since any definition which did not reflect the
consensus of the international community, including that
of the five permanent members of the Security Council,
would be meaningless. The definition of aggression before
the Committee should be adopted as it stood.

48. Mr. SA’DI (Jordan) said that no amendments should
now be made to the definition of aggression and that no
new dialogue should be undertaken which would postpone
consideration of the item. His delegation accepted the draft
definition and would like to ensure that in principle it
could not preempt the right of occupied countries to use
armed force in order to liberate themselves, once negotia-
tions to resolve the problem by peaceful means had failed.
Article 2 of the definition covered the first use of armed
force by a State in contravention of the Charter, but
recourse to armed force where peaceful means had been
unsuccessful would not be in contravention of the Charter.
Article 7 noted that nothing in the definition could
prejudice the right to self-determination, freedom and
independence, as derived from the Charter, and that article
should also explicitly include the right to use armed force
for the liberation of occupied lands.

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Intemna-
tional Organizations, to be held in 1975 (continued)*

(A/C.6/L.980, L.982)

49. The CHAIRMAN announced that the delegation of
Mali had joined the sponsors of draft resolution
A/C.6/L.980.

The meeting rose at 5.30 p.m

-
= Resumed from the 1470th meeting.

- —
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1473rd meeting

Thursday, 10 October 1974, at 12.20 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

In the absence of the Chairman, Mr. Broms (Finland),
Vice-Chairman, took the Chair.

AGENDA ITEM 86

Report of the Special Committee on the Question of
Defining Aggression {continued) (A/9619 and Corr.1)

1. Mr. WEHRY (Netherlands) said that the Netherlands
had been a member of the Special Committee on the
Question of Defining Aggression established in 1952 and
had even filled the post of Rapporteur of the second
Special Committee established in 1954. When the Special
Committee had been revitalized in 1967, the Netherlands,
having somewhat lost faith in the usefulness of the
enterprise, had abstained in the vote on the pertinent
resolution but had nevertheless continued to follow the
work done in that field with interest.

2. Despite the many ambiguities and other shortcomings
in the text, his delegation welcomed the draft definition
proposed by the Special Committee (see A/9619 and
Corr.1, para.22). It was an important document which, if
endorsed in that form by the Genperal Assembly, would
constitute a valuable new source of internatjonal law. The
definition appeared to be primarily a text of reference at
the disposal of the Security Council and a warning to be
added to the Charter to discourage potential aggressors. His
delegation therefore considered that the definition would
be another weapon in the legal arsenal of the Security
Council, which was the United Nations organ responsible
for combating the illegal use of force by all available means.
It must, however, be acknowledged that, since its establish-
ment, the Security Council had shown political and
psychological wisdom in placing the search for a lasting
solution to conflicts before attempts to establish the
culpability of one or other of the parties. His delegation
was therefore gratified to note that the draft definition
rightly recalled and safeguarded the discretion of the
Security Council, particularly in the preamble, article 2 and
the first sentence of article 3 where it was provided that
“any of the ... acts” in the illustrative categories listed
“shall . . . qualify as an act of aggression”. It could rightly
be inferred from that formula that those acts did not
constitute acts of aggression per se, but that the Security
Council must weigh them in the light of all relevant
circumstances, including the intent of the perpetrator.
Those few examples showed that his delegation did not ask
for, nor had ever expected, a perfect definition. To insist on
perfection would be tantamount to opposing the adoption
of a universally acceptable definition. His delegation would
therefore in principle be against any attempt to modify the
draft definition in any way before it was finally adopted by
the Assembly. No definition of an offence could be applied
automatically; it was always applied to an offender through
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the action of a judge, and judges in no way needed a rigid
definition of offences to render fair justice.

3. Having accepted the existence of certain ambiguities in
the text of the draft definition, his delegation nevertheless
wished to put on record its interpretation of some of its
provisions. First of all, with regard to the questions of
shared culpability and priority, his delegation noted that
the draft definition virtually ignored the fact that conflicts
between States often arose from a complex chain of events
for which the parties were jointly responsible. Only the
reference to “other relevant circumstances” in article 2
appeared to reflect that aspect of the reality. It was
important, in fact, to avoid considering that determination
of the first use of force was essential evidence of an
offence. In the view of his delegation, articles 2 and 3 of
the draft definition did not mean that there could be no
aggression (and therefore no international responsibility by
an a contrario sensu application of article 5, second
paragraph) without the first use of force being established.
His remarks were in no way intended to minimize the
importance of the first use of force as prima facie evidence
of an act of aggression. As to the legal effect of prima facie
evidence, his delegation thought that that qualification was
useful because by shifting the burden of proof it facilitated
the task of the Security Council, if, of course, the Council
considered it necessary to consider the question of culpabil-
ity at all. It should, however, be pointed out that prima
facie evidence did not lead an independent life allowing for
the implicit determination of the existence of an act of
aggression in the event of the Security Council not reaching
a disculpatory decision. There could be no act of aggression
unless its existence had been explicitly determined by a
positive pronouncement on the part of the Security
Council. Article 39 of the Charter left no room for doubt
on that score. His delegation felt certain that such would be
the opinion of the International Court of Justice if the
Security Council were to request an advisory opinjon on
that point.

4. With regard to the question of armed force, his
delegation agreed with the Special Committee’s decision to
restrict the notion of aggression to the use of armed force.
That reduced the “discordance” between the choice of the
word “aggression” used in Article 39 of the Charter and
that of the term “armed attack” in Article 51. There were
many illegal ways of using force, prohibited generally in
Article 2, paragraph 4, of the Charter, which did not
constitute aggression, morally or historically, if they did
not involve the use of armed force. In the early Stages of
the Special Committee’s work, reference had often been
made to moral, economic or political forms of coercion.
The Special Committee would probably never have been
able to discharge its mandate if it had not avoided those
pitfalls. Two remarks must, however, be made. First,
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article 5, second paragraph, of the draft definition concern-
ing international responsibility could not again be inter-
preted a contrario sensu to mean that no responsibility
could arise from the use of non-armed force. His delegation
believed, on the contrary, that the responsibility of a State
could very well arise from the illegitimate use of non-armed
force. On the other hand, it would be essential to allow for
evolution of the understanding of the terms “armed” or
“weapons” in articles 2 and 3 to take account of
technological progress, the development of the political
acuity of Governments and, it was to be hoped, the results
of the efforts towards total disarmament. Too restrictive an
interpretation of the terms “armed” and “weapons” could
result in the behaviour of a State exercising its right of
self-defence under Article 51 of the Charter being con-
sidered delinquent while other States, using para-military
methods to exert overwhelming pressure, avoided being
branded as aggressors. It was therefore important to allow
the Security Council a certain flexibility in applying the
definition.

5. The question of support to peoples forcibly deprived of
the right to self-determination, freedom and independence,
which was dealt with in article 7 of the draft definition, was
viewed by his delegation with feelings of both sympathy
and caution. It was certainly good to reaffirm those rights,
although such a provision might from the legal point of
view appear to be unnecessary in a text which had already,
in the preamble, reaffirmed the provisions of the Declara-
tion on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance
with the Charter of the United Nations (General Assembly
resolution 2625 (XXV), annex), and, in article 6, specified
the relationship between the definition and the Charter. On
the other hand, it was important to guard against interpret-
ing the affirmation of the right of the peoples concerned to
receive support as a legitimization of armed support. The
provisions of the\Charter providing for the settlement of
international disputes by peaceful means allowed of no
exceptions other than that provided for in Article 51 of the
Charter or action decided on by the Security Council. It
was, moreover, important to emphasize that article 7
referred to “‘particularly peoples under colonial and racist
régimes or other forms of alien domination”. One could
thus state that other peoples forcibly deprived of the right
to self-determination, e.g., peoples which did not enjoy
democratic government, deserved support, but not that they
deserved armed support.

6. The outcome of the work of the Special Committee on
the Question of Defining Aggression gave grounds for hope
that work on the draft Code of Offences against the Peace
and Security of Mankind and the establishment of an
international criminal jurisdiction would be resumed.

7. Mr. LEE (Canada) said that the problem of aggression
lay close to the heart of the purposes of the United
Nations. In fact, two of the reasons for the establishment of
the United Nations had been to prevent and to contain
aggression, and it could be said that the definition now
before the Sixth Committee represented a step towards that
goal. However, a definition by its very nature, introduced
elements of imperfection in the approach to the solution of
the problem of aggression since it could not fail to leave out
factors which should have been included, while including

some which it should probably have left out. While it did
not solve the problem, a definition had, however, the merit
of reducing it to manageable proportions and making it
more susceptible of solution. At the same time, a definition
sharpened the focus on the issues involved and illustrated
their gravity.

8. The definition proposed by the Special Committee
represented a delicate balance; it was a carefully worked
out combination of a number of factors. It could truly be
said that each of its articles was the result of compromise
among many disparate and sometimes conflicting positions.
It remained to be seen whether that definition, which was
not perfect, would prove workable. It would certainly, in
the view of his delegation, have considerable moral au-
thority, but only time would determine its utility, partic-
ularly as a guide to the Security Council. The definition
represented positive progress on the road to the progressive
development of international law, which was one of the
purposes of the United Nations as well as one of the
objectives of Canadian foreign policy. Without wishing to
make law an end in itself, his delegation nevertheless felt
that it should be supported when it contained really valid
rules which promote the development of harmonious
relations among States, as seemed to be the case with the
draft definition.

9. His delegation was satisfied with the basic definition of
aggression contained in article 1. Although that article did
not specifically refer to cases of indirect aggression, his,
delegation considered that that aspect of the problem was
dealt with satisfactorily elsewhere in the definition. It also
wished to stress the significance of the explanatory note to
article 1, which made it clear that the concept of “state”
was not an essential element of the definition of aggression,
thereby recognizing one of the realities of international life
while avoiding a restriction on the scope of the definition
so as not to hamper its applicability.

10. Article 2 represented a compromise which had been
carefully worked out following considerable difficulties
regarding the inclusion of the criterion of aggressive intent.
That compromise, which his delegation regarded as worka-
ble, retained the notion of the use of armed force as the
essential element to be considered by the Security Council
in determining that an act of aggression had been com-
mitted. However, by making armed force prima facie
evidence of aggression, article 2 left the field of inquiry
open to the other aspects of each particular case. That was
further emphasized by the use of the term “other relevant
circumstances”. In a great number of cases the use of armed
force could not be the only criterion to be identified, and
aggressive intent, in particular, should be taken into
consideration. His delegation attached considerable impor-
tance to intent, which it regarded as one of the necessary
constituent elements of the wrongful act. Although it was
difficult to prove that element, it could in many cases be
one of the most important factors to be considered by the
Security Council. His delegation interpreted article 2 to
mean that the use of armed force raiscd a rebuttable
presumption of aggression; it was an important but not
exclusive determinant. The existence of aggressive intent
could be significant as one of the other “relevant circum-
stances” which could either rebut or support that presump-
tion. His delegation was therefore pleased that the concept
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of aggressive intent had been retained in the wording of
article 2.

11. With regard to article 3, the acts of aggression listed in
subparagraphs (a) to (g) were illustrative rather than
exhaustive; it would have been unnecessary, impractical and
perhaps impossible to have it otherwise. Furthermore, it
should be noted that article 3 was subject to the provisions
of the previous article, and that reading the two articles in
conjunction made it obvious that there was a two-stage
process, governed by article 2 and supplemented by arti-
cle 3. It could be envisaged that the proceedings of the
Security Council would be the following: the Council
would first examine the act in question in the light of the
list of acts of aggression given as an example. If the act fell
within one of the five categories mentioned therein, the
Council’s deliberations would be substantially simplified.
Whether that was the case or not, however, the act would
still constitute only prima facie evidence of aggression, by
virtue of article 2. The Council could broaden the scope of
its inquiry to the “other relevant circumstances”, in order
to arrive at a final determination as to whether an act of
aggression had been committed. It could thus be concluded
that the list in article 3 was designed only to be an aid in
determining the character of an act, and that function
should answer much of the criticism voiced with regard to
that article in the Special Committee, especially if it was
borne in mind that the list was subordinated to the
provisions of article 2. The words “qualify as an act of
aggression” had been critized as being ambiguous. 1t should
be remembered, however, that the examples given were
illustrative, and that the elements which were determinant
in establishing whether an act of aggression had been
committed were to be found in article 2. That did not
mean, however, that his delegation considered subpara-
graphs (a) to (g) superfluous, for the Special Committee
had thus provided concrete elements which could be of
great assistance to the Security Council.

12. With regard to subparagraph (d), his delegation noted
that it might be interpreted sufficiently widely to include
enforcement measures taken by a coastal State within an
economic or fishing zone or perhaps even within the limits
of its territorial sea, even if those measures related to
fisheries or pollution control. His delegation wished to
place on record its understanding that nothing in that
definition, and in particular subparagraph 3 (d), should be
construed as prejudicing or diminishing the authority of a
coastal State to exercise its rights in maritime zones within
the limits of its national jurisdiction.

13. Lastly, it should be noted that subparagraphs (f} and
(g) described situations which had not traditionally been
thought of as acts of aggression, at least when that concept
was equated with acts of war. Subparagraph (f) addressed
itself to the situation where one State allowed its territory
to be used by another State to commit an act of aggression
against a third State. His delegation hoped that that
criterion would be applied with caution, for it should be
remembered that the knowledge and control of a State
regarding the improper use of its territory might vary
considerably, and that that State might suffer more than
the third State as a result of the act in question. His
delegation was glad that the Special Committee had
included subparagraph (g) in the definition, thus indicating

its acceptance of the thesis that the distinction between
direct and indirect aggression was artificial. The determin-
ing factor should be the degree of force used rather than
the means or modalities by which that force was expressed.
In his delegation’s view, that subparagraph represented an
attempt to outlaw one aspect of the serious problem of
terrorism which starkly confronted the international com-
munity. It was true that terroristic acts might be of such
magnitude as to be as harmful as other acts of aggression.

14. With regard to article 5, the first paragraph was a
truism, but the second was of value in that it referred to
international law and affirmed the validity of the principles
of the Niimberg Charter and the Declaration on Friendly
Relations. The last paragraph was a necessary corollary to
the illegality of aggression.

15. Article 7 had been the subject of considerable con-
troversy in the Special Committee. As that article provided
that the definition could not in any way prejudice the right
to self-determination, freedom and independence, equal
emphasis must be given to the proposition that its
provisions should be interpreted subject to the United
Nations Charter. Canada supported the peoples who were
struggling for self-determination and human dignity. It
considered, however, that it was not necessary to use
violent means to settle such political conflicts. His delega-
tion interpreted the reference to the struggle of those
peoples as meaning struggle by peaceful means, and not as a
condonation of the use of force contrary to the provisions
of the Charter. Furthermore, it considered that the article
must not be interpreted as condoning an assault on the
territorial integrity of any State or the dismemberment of
any State by violent means. The article did, however, have
the advantage of stressing that the definition could not be
applied in a manner which would detract from the right of
peoples under colonial domination to self-determination in
accordance with the Charter.

16. Mr. IGUCHI (Japan) said he was glad that the Special
Committee, of which his delegation had been a member
since 1968, had completed its work. The draft definition
was a product of compromise and hence could not claim to
be perfect. It nevertheless constituted a well-balanced and
reasonably satisfactory synthesis of the wide range of
positions expressed by Member States on the question of
defining aggression.

17. The problem facing the Sixth Committee was whether
it would adopt the definition of aggression at the current
session, thus bringing to a successful conclusion an inspiring
project which had originated in the days of the League of
Nations, or whether it would fail once again in that
Herculean task. Everyone should reflect upon the fact that
even minor changes in any of the articles could upset the
delicate balance which had been attained only after lengthy
negotiations and thus destroy a document which had been
worked out with great care.

18. His delegation wished to recall that during the debates
at previous sessions of the General Assembly and the
Special Committee it had already expressed its views on
such questions as the principle of priority, aggressive intent,
the list of acts of aggression and the legal consequences of
aggression, and it reserved the right to intervene at a later
stage of the discussion if necessary.
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19. In his delegation’s view, the definition before the
Committee was intended to provide the Security Council
with guidance in exercising its competence under Article 39
of the Charter to determine the existence of an act of
aggression. Consequently, there was no room for automa-
ticity, since the Security Council must take into account all
the relevant circumstances of each case. Moreover, the
definition should be read as a whole and in conjunction
with the relevant provisions of the Charter and the Declara-
tion on Friendly Relations.

20. In conclusion, his delegation considered that in the
case of a question as important as the definition of
aggression it was essential to adopt the definition either by
consensus or by a unanimous vote.

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 {continued)
(A/C.6/L.980, L.982,1.983)

21. The CHAIRMAN announced that Botswana, the
Libyan Arab Republic and the Syrian Arab Republic should

be added to the list of sponsors of draft resolution
A/C.6/L.980.

AGENDA ITEMS 96 AND 97

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties {continued)*

Question of issuing special invitations to States which are
not Members of the United Nations or members of any of
the specialized agencies or of the International Atomic
Energy Agency or parties to the Statute of the Interna-
tional Court of Justice to become parties to the Conven-
tion on Special Missions (continued)* (A/C.6/L.981)

22. The CHAIRMAN announced that Botswana had
become a sponsor of draft resolution A/C.6/L.981.

The meeting rose at 1.15 p.m.

* Resumed from the 1468th meeting.
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1474th meeting

Friday, 11 October 1974, at 3.40 p-m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

In the absence of the Chairman, Mr. Broms (Finland),
Vice-Chairman, took the Chair.

AGENDA ITEM 86

Report of the Special Committee on the Question of
Defining Aggression (continued) (A/9619 and Corr.1)

I. Mr. JEMIYO (Nigeria) expressed appreciation of the
valuable work of the Special Committee on the Question of
Defining Aggression, resulting in the adoption of the draft
definition of aggression as it appeared in paragraph 22 of
document A/9619 and Corr.l. The application of that
definition would lead to the effective maintenance of
international peace.

2. Articles 3 and 4 of the definition, viewed in the light of
Article 39 of the Charter, were helpful in that article 3
served to provide guidelines to the Security Council whose
task was to determine the existence of any act of
aggression, while article 4 left the Council free to determine
other forms of aggression. Article 3 would also guide the
activities of States in their international relations, serving as
areminder of their obligations under Article 2, paragraph 4,
of the Charter.

3. He commended article 5 because its provisions estab-
lished that an aggressor would not be allowed to reap the

A/C.6/SR.1474

benefits of the illegal acts committed. Another merit of the
definition was the fact that it took cognizance in article 6 of
the provisions of the Charter, for example, Article 51,
concerning cases in which the use of force was lawful.
Moreover, his delegation welcomed the provisions of
article 7 reaffirming the rights of peoples under alien
domination to seek liberation, in accordance with the
principles of the Charter and those of the Declaration on
Principles of International Law concerning Friendly Rela-
tions and Co-operation among States in accordance with
the Charter of the United Nations (General Assembly
resolution 2625 (XXV), annex).

4. The report under discussion should receive the unani-
mous support of the Committee.

5. Mr. PEREZ DE CUELLAR (Peru) said that his delega-
tion had consistently supported the resolutions extending
the mandate of the Special Committee since its inception
under General Assembly resolution 2330 (XX1]) because it
had always been aware of the importance of defining
aggression and because it believed that the law must serve
justice in order to promote and consolidate peace.

6. Aggression had originally been understood as an act
contrary to the norms of universal ethics but not, owing to
the absence of a norm of international law prohibiting
aggression, as an internationally unlawful act. Now that the
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need for a definition of aggression for the purposes of
international law had been recognized, it was essential to
decide what such a definition should consist of. His
delegation felt that a definition of aggression should, above
all, serve exclusively the cause of peace.

7. The growing importance of the increasingly close
economic, political and cultural relations between States
and the interdependence of their interests meant that
interference in each other’s economic, political or cultural
affairs were now susceptible of being characterized as acts
of aggression. It would seem from the definition that the
Special Committee had, for methodological reasons, not
studied all aspects of the question of aggression as laid
down in paragraph 3 of resolution 2330 (XXII) but had
confined itself to considering armed aggression and had
ignored the form of aggression which was most common at
the present time, namely, economic aggression. 1t was not
enough that article 4 of the definition established that the
list of acts of aggression given in article3 was not
exhaustive. The definition of aggression had to be broaden-
ed to include such forms as economic or political coercion
or harassment, which meant that the definition, particularly
article 2, should be thoroughly revised. The developing
countries were the main but not the only victims of thaose
insidious forms of aggression.

8. His delegation was particularly concerned at the draft-
ing of article 3 {d) because it disregarded current develop-
ments in the law of the sea and the full recognition of the
right and responsibility of a coastal State to protect the
resources and preserve the marine environment of a broad
zone off its coasts. There were cases where the coastal State
would be obliged to take meéasures to prevent illegal acts,
and those measures might of necessity include the use of
force. Under the provisions of article 3 (d), such measures
might be characterized as an attack, for no distinction was
made between measures carried out on the high seas, in the
territorial sea, or even in the internal sea of a coastal State.
Consequently, a coastal State might be condemned as an
aggressor for applying the Jaw to an area under its national
jurisdiction. His delegation did not wish to believe that that
had beent the intention of those who had drafted the
definition but the explanatory notes and the records
confirmed its misgivings.

9. The intention seemed to be to make the actions of the
coastal State conform to international law, but considering
that the law of the sea was currently in the process of
revision, it was difficult fo know what international law
was meant. The way in which article 3 (d) was drafted
meant that an outdaied concept of international law would
be included in the definition. Despite assurances given to
his delegation in informal consultations that there was no
intention to impair the recognized rights of a coastal State,
he would prefer that an explicit reference to that effect
should be included in the definition, and would consider
any suggestions for amending article 3 {d).

10. His delegation had heard much of the delicate balance
achieved in the draft definition and every delegation had
appealed to the others to confine themselves to entering
reservations where there were no fundamental objections.
His delegation had therefore refrained from raising objec-
tions to many parts of the draft definition which were not
completely satisfactory, but it could not pass over in silence

a provision the adoption of which might endanger a
national interest. Although it appreciated the delicate
balance reached by the Special Committee, his delegation
stressed that the aim was to find a definition acceptabe to
all States. Even if, as had been said, it had taken SO years o
effort to produce the draft definition before the Committee,
it would be better to conclude that jts work was not
complete than to impose an unsatisfactory definition on the
international community. It was for the Committee to
decide whether the Special Committee had in fact fulfilled
its mandate.

11. Mr. NYAMDO (Mongolia) welcomed the draft defini

tion of aggression which the Special Committee had

elaborated after seven years’ hard work. Commenting on

the text of the draft, he stressed the importance of the

references in the preamble to the Charter of the United

Nations, in particular the Charter provisions concerning the

maintenance of international peace and security. He drew

special attention to the sixth to ninth preambular para-

graphs. Article 1 amplified the provisions of Article 2,

paragraph 4, of the Charter. He noted that, as his delegation

had wished, the phrase “however exerted”, which was in
the consolidated text of the reports of the contact groups
and of the drafting group established by the Special
Committee in 1973! had been deleted. As the result of a
compromise the word “sovereignty” had been retained,
although it did not appear in the above-mentioned Article
of the Charter. However, his delegation did not object 10
article 1, because it recognized its significance for the
progressive development and codification of present-day
international law. Article 2 was a result of a compromise
between divergent views as to the relative importance of
priority and aggressive intent. The principle of priority was
a most important objective criterion for the definition of
aggression, but the article also gave the Security Council the
discretionary right to determine, in the light of relevant
circumstances in each specific case, whether or not an act
of aggression had been committed. It was important to note
that under the Charter only the Security Council had that
right. Articles 3 and 4 were, on the whole, satisfactory.
With regard to article 5, he did not see why the words “war
of aggression” had been used instead of the term “‘aggres-
sion”, which appeared everywhere else in the draft. 1t was
indisputable that any act of aggression was a crime against
peace entailing international responsibility.

12. Article 6 made it clear that a case of action taken to
restore international peace and security in accordance with
the Charter of the United Nations would be a case in which
the use of force was lawful. Under Article 51 of the
Charter, a State was entitled to exercise its inherent right of
self-defence only if an armed attack occurred against it.
Article 7 of the draft recognized another case in which the
use of force was lawful, namely, where dependent peoples
were struggling to exercise their inalienable right to
self-determination. Article 8 was of particular importance
since the effectiveness of the definition would depend
greatly on its interpretation and application.

13. He stressed the importance of the draft definition,
which represented a major victory for the peace-loving

1 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 19, annex 11, appendix A.
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forces of the world. He hoped that the Sixth Committee
would approve the text by consensus without modification
and he supported the Special Committee’s recommendation
that the General Assembly should adopt the draft
definition.

14. Mr. ORREGO (Chile) said that the draft definition of
aggression was a major step forward for the progressive
development of international law. However, it would have
been preferable if the definition had not been confined to
armed aggression, since economic and ideological aggression
were increasingly used to coerce the developing countries.
His Government hoped that the other aspects of aggression
could be discussed in the General Assembly.

15. The inadmissibility of intervention in the domestic or
foreign affairs of a State had been established by General
Assembly resolution 2131 (XX). That had been an im-
portant step forward in that it had made armed interven-
tion an act of aggression, while legally differentiating it
from armed attack. But there were many other forms of
intervention of concern to the developing countries which
could constitute acts of aggression, particularly when
systematically employed. His delegation therefore
welcomed the note in paragraph 16, subparagraph (2), of
the report, although he felt it would have been useful for
the sentence in quotation marks to have been included in
the text of the definition.

16. Nothing in the preambular paragraphs or in article 6 of
the draft definition affected the scope of the Charter or the
functions and powers of the organs of the United Nations.
The definition did not automatically rule as to which acts
were acts of aggression. In conformity with Article 39 of
the Charter, it was left to the Security Council to make that
decision. The definition would serve as a guide for the
Security Council in its decision, since it émbodied legal
criteria from which no organ could arbitrarily depart. In
that respect, the draft definition was a positive contribution
to the progressive development of international law.

17. One important point concerning article 2 was that its
provisions did not mean that a State could be considered an
aggressor as long as the Security Council had not reached a
specific determination on the matter. In making that
determination, the Council would take into consideration
prima facie evidence of priority and other relevant circum-
stances. If that were not the case, a case might arise in
which the State labelled an aggressor on the basis of prima
facie evidence of priority would continue to be regarded as
such indefinitely. That was clearly not the-intention of
article 2, since it would be tantamount to reducing the
powers of the Security Council and was not in accordance
with the provisions of the Charter.

18. Just as the draft definition did not affect the scope of
the Charter or the functions and powers of United Nations
organs, neither did it prejudice the competence of the
General Assembly with relation to the maintenance of
international peace and security, nor the competence of the
regional bodies nor the right to individual or collective
self-defence. None the less, he would have preferred that an
express reference to Articles 51 and 53 of the Charter be
included in the definition. The principle of priority, on
which article 2 was based, was only the starting point for

defining aggression, which was why the Security Council
must take other relevant circumstances into account, in-
cluding the seriousness of the acts or their consequences.
The definition arrived at was appropriate, particularly in so
far as it left open the possibility of taking into account the
element of intent. From the time that a war of aggression
had been characterized as a crime against international
peace, giving rise to criminal responsibility, it became
necessary to weigh the element of intent in conformity
with generally recognized principles of penal law.

19. His delegation was gratified that the list of acts of
aggression given in article 3 included indirect means of
aggression. It would also have been desirable to include
types of aggression that did not constitute armed attack, as
had been done in the Inter-American Treaty on Reciprocal
Assistance. However, he welcomed the safeguard provided
in article 4 whereby the Security Council was free to decide
what other acts constituted aggression. Furthermore, his
delegation supported the guarantee provided by article 7
for the rights of people suffering some form of alien
domination.

20. He was concemned about the wording of article 3 (d),
since the inclusion of an attack against marine and air fleets
had not originated in any of the draft definitions submitted
by member countries to the Special Committee. His
delegation wished it clearly established that neither that
paragraph nor any other paragraph of the draft definition
could be interpreted as impairing the right of coastal States
to apply national legislation or other pertinent regulations
within the maritime zones under their jurisdiction. In that
respect, he fully supported the remarks of the repre-
sentatives of Ecuador and Indonesia as they appeared in the
report of the Special Committee, and the statement made
earlier by the representative of Peru.

21. Mr. NJENGA (Kenya) expressed gratitude to the
Special Committee for completing its task at its seventh
session and submitting to the General Assembly a consensus
text, which he hoped would be generally acceptable to all
delegations. His delegation had already indicated its support
for the draft definition in the General Assembly (2257th
plenary meeting) and would like to take the occasion to
comment on certain provisions of the draft which were
ambiguous.

22. In article 1, his delegation saw no need for the phrase
“or in any other manner inconsistent with the Charter of

‘the United Nations”. The instances in which the Charter

permitted the use of force were clearly spelt out. The
inclusion of that phrase might open a loop-hole for States
committing aggression to argue that their use of armed
force was consistent with the Charter. Since the Special
Committee had decided to deal only with armed aggression,
leaving out economic and other forms of aggression,
article 1 should make that point clear by referring to
“armed aggression” at the beginning of the article.

23. His delegation found the language of article 2 accept-
able, since it put the issue of prority in the proper
perspective. The words “in contravention of the Charter”,
however, were open to the same criticism as the words
“inconsistent with the Charter”, on which he had com-
mented in connexion with article 1. Article 2 quite rightly
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made no reference to the motive or purpose for using force.
However noble the motives of the State which first used
armed force against another, it had committed aggression
and was to be condemned. The presumption of aggression
provided for in article 2 should continue to operate until
the State which first used force on another was exonerated
by the Security Council. If the Council was prevented from
taking a decision or stymied through the exercise of the
veto, the State subjected to aggression was entitled to take
measures to eliminate the effects of the aggression. That
was the only interpretation of article 2 which was rational,
given the present realities in the Security Council.

24. The acts listed in article 3 represented the most serious
instances of aggression but were not necessarily the only
acts that could constitute aggression. The systematic
sabotage of a country’s economy, for example, constituted
an act of aggression as pernicious as if armed forces had
been used. Like the representative of Canada, his delega-
tion had serious reservations with regard to the provision in
article 3 {d). The language used there referring to an attack
on marine and air fleets was too broad and could be
interpreted as prohibiting a State from exercising its
jurisdiction in marine areas. Such an interpretation would
be unreasonable; however, to avoid any future controversy
in that regard, he suggested that a formal statement should
be agreed upon and incorporated in the final report
adopting the definition to the effect that nothing in the
definition, and in particular article 3, could in any way
prejudice the right of coastal States to take measures to
enforce thejr national legislation in maritime zones within
the limits of national jurisdiction. The generally recognized
right of hot pursuit should also be excluded from the
application of article 3. His delegation was in agreement
with subparagraph (f), which prohibited the use of a State’s
territory by another State to commit aggression against a
third State. However, the action of a State, in allowing its
territory to be so misused must amount to active collusion
with the aggressor State. It would be unreasonable to
extend that paragraph to such an instance as routine
permission of overflight to military aircraft which pro-
ceeded to attack a third State. Nor should the article be
extended to a situation where the consent of a State was
obtained through coercion or other pressures. It should be
noted that subparagraph (g/ had no relevance whatsoever to
the right of a State to give support to peoples struggling
against colonialism, foreign domination or racist oppres-
sion. That right was recognized in the Declaration on
Friendly Relations and was explicitly safeguarded in
article 7 of the draft definition. Oppressed peoples were
entitled to use all means at their disposal in self-defence
against such acts of continuing aggression as colonialism,
foreign domination, racist oppression and apartheid. Recent
events in Africa, culminating in the victory of the liberation
movements in Guinea-Bissau, Angola and Mozambique, had
vindicated the necessity of armed struggle against oppres-
sors. The African States made no secret of their assistance
to liberation fighters and would continue to assist them by
all means at their disposal until Africa was totally liberated.

25. He expressed concern at the wording of the second
paragraph of article 5, which should have stated that
aggression itself was a crime against international peace.
There was no justification for waiting until aggression
became war before it could be labelled as 2 crime.

26. Mr. BESSOU (France) expressed satisfaction that the
Special Committee had finally reached a consensus on the
draft definition of aggression. His delegation had supported
that consensus and hoped that the General Assembly would
adopt it by consensus, refraining from making any changes
or amendments which might upset the delicate balance of
the text. Despite its ambiguities and short-comings, the text
represented the most that could be achieved if it was to be
generally acceptable. The value of the draft definition did
not reside solely in the fact that it gave guidelines to the
Security Council for action under Article 39 of the Charter;
the draft went further and clarified in some measure the
right of self-defence against armed attack provided by
Article 51 of the Charter. To that extent, the existence of a
definitjon of aggression was an effective means of deterring
potential aggressors.

27. Article 1 satisfactorily defined and limited the scope
of the definition ratione materiae and ratione personae.

28. Article 2 gave pride of place to the concept of
priority, which his delegation had always supported. The
first use of force raised a presumption of aggression, whici
could only be rebutted through the Security Council, acting
in accordance with the powers conferred upon it in the
second part of the article. The retention of the expression
“in contravention of the Charter” was regrettable since an
aggressor might claim that he was acting in accordance with
his own interpretation of the Charter. The reference to the
Charter in article 2 should be understood as being addressed
solely to the Security Council and not to the aggressor
State. The second part of article 2, concerning the powers
of the Security Council, was also necessary in that it
tempered the somewhat peremptory affirmation at the
beginning of the article.

29. Article 3 (g) referred to the sending of armed bands.
Until they had crossed the frontier of another State, no act
of aggression had occurred; the mere fact of organizing or
preparing armed bands did not of itself constitute an act of
aggression.

30. He had no comments on article 4 save that it was
indeed essential to state clearly that the enumeration in
article 3 was not exhaustive.

31. His delegation had always believed that the stuc.ly of
the legal consequences of aggression mentioned in article 5
was not necessary for the definition. The text which the
Special Committee had finally worked out was, however,
acceptable to the extent that it merely noted the present
status of international law without prejudging its develop-

ment.

332, Article 6 served a useful purpose in stressing that the
Charter was the only legal basis for the draft definition. The
Jatter might acquire the legal status of a General Assembly
resolution but it could not modify the Charter in any way.

33. Article 7 was a safeguarding clause, essentially political
in nature. As drafted, it seemed somewhat alien to the text
of the ‘definition, since it was not concerned with aggression
as defined in article 1,i.¢. between sovereign States.

34. On the whole, the positive aspects of the qraft
definition outweighed the inevitable short-comings.
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Accordingly, his delegation was prepared to accept it and
join in a consensus for its adoption.

35. Mr. RAKOTOSON (Madagascar) paid a tribute to the
Special Committee for having finally succeeded in for-
mulating an agreed definition of aggression. The inter-
national community could rejoice that the results sought
over a period of 50 years had finally been attained.
Madagascar had been a member of the Special Committee
and had always contributed actively to its work. Mada-
gascar, as an Indian Ocean country, was delighted that the
international community now had a code of conduct which
could make a major contribution to the realization of the
primary goal of the Charter of the United Nations, namely
the maintenance of peace.

36. He noted that the preamble of the draft definition
incorporated two basic principles of the Charter, namely
the peaceful settlement of disputes and the inviolability of
the territory of States. Article 1, which included the general
definition, stated that the definition dealt exclusively with
armed aggression. The Special Committee had wished to
confine itself to the letter of the Charter, which referred
only to armed aggression, particularly in Article 51,
concerning the legitimate use of force. His delegation
wished to draw attention to the fact that there existed in
the contemporary world new forms of force no less
aggressive than armed force, namely certain economic and
ideological acts. It was perhaps because the Charter had
been born in the aftermath of war that it had concentrated
on armed force only. However, the formula contained in
article 2 appeared sufficiently flexible to make possible its
extension to forms of aggression other than acts of armed
force. Article 2 stressed the principle of priority as one of
the conditions of aggression, while authorizing the Security
Council to take into consideration all relevant circum-
stances. The aggressor was not necessarily the party which
unleashed a conflict, and the victim of a first attack might
actually be the party responsible. The term ‘“‘relevant
circumstances” might be interpreted to mean a provocative
act of sufficient gravity to justify an act of aggression and
might include, for example, acts of an economic nature,
such as a maritime blockade, or of a psychological nature,
for example, racist propaganda.

37. Article 3 listed the most typical and most serious acts
of aggression. The list was not exhaustive, of course, and
the Security Council, under the Charter, had a general
power of evaluation to determine the existence of an act of
aggression. His delegation had stressed the importance of
that power of the Security Council on many occasions.
With regard to article 3 (d), his delegation shared the views
expressed by certain other delegations concerning the
effects of its application, for example, in the case of a
fishing fleet operating in the maritime zone under the
natjonal jurisdiction of another country. The term “attack”
seemed imprecise and might be used against a coastal State
applying sanctions against 2 violator in implempgtatxon of
its own national maritime legislation. The definition should
not prejudice a State’s right to take steps Lo ensure respect
of its own maritime rights. Accordingly, Madagascar, as a
coastal State, supported the reservations expressed by

certain other delegations.

38. Article 5, first paragraph, set forth the major principle
of non-intervention in the internal affairs of States, while

the second paragraph qualified a war of aggression as a
crime against international peace. His delegation felt that
the United Nations should accelerate its examination of
State responsibility and the establishment of an interna-
tional criminal jurisdiction. The third paragraph of the same
article set forth the primary principle that no aggressor
should be allowed to benefit from the use of force.

39. His delegation attached the greatest importance to
article 7, which recognized the legitimacy of the noble
struggle of many countries of the third world for self-deter-
mination and independence. The use of force in that
struggle could not constitute aggression, since a colonized
country was the victim of permanent aggression by the
colonizing State. The term “struggle” in that context
should be interpreted as meaning the use by colonialist-
dominated States of all means at their disposal. The
inclusion of article 7 was extremely opportune in order to
avoid confusion between what did and what did not
constitute aggression. In that connexion, he drew attention
to the third world countries’ active contribution to United
Nations deliberations; they had brought a breath of fresh
air to the United Nations and had contributed to a better
understanding of relations among States and the codifica-
tion and progressive development of international law. That
contribution could not fail to help in bringing about a more
equitable international legal order and thus promoting the
cause of peace.

40. His delegation welcomed the Special Committee’s
adoption of the draft definition. It was of course not
perfect—no human product was—but it did constitute a
positive contribution and represented the result of the
remarkable spirit of conciliation within the Special Com-
mittee. The draft definition was more than a codification
text. His delegation would like to believe that it would
form a code of conduct for sovereign States in their
relations and strengthen the resolution of all States to
follow the path of peace. The text would achieve its real
goal when the United Nations no longer needed to cite it.
His delegation found the draft definition acceptable and
believed that it should be recommended to the General
Assembly for adoption.

41. Mr. SETTE CAMARA (Brazil) said that the difficulties
of defining aggression were abundantly illustrated by the
painstaking and prolonged efforts of the international
community to reach agreement on that problem, which
could be traced back to the speculations of the classic
writers on international law on the distinction between the
bellum justum and unlawful wars. The first attempt to
organize the international community on a juridical basis,
namely the Covenant of the League of Nations, had been
founded on the idea of the condemnation of aggressive
wars. Notwithstanding, the Covenant had not incfuded
material criteria for the definition of the aggressor. The task
of determining the existence of an act of aggression had
been entrusted to the Council of the League. That had been
an a posteriori approach to the problem, and the United
Nations had inherited the same empirical method through
the machinery of Article 39 of the Charter.

42. The Sixth Committee could not but rejoice that the
Special Committee had succeeded in negotiating a consen-
sus solution, after 24 years of strenuous efforts in different
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United Nations organs, during the course of which the
deadlock between the proponents of a general and com-
prehensive definition and the proponents of a casuistic
catalogue of acts of aggression and seemed insurmountable.,
The roots of that binomial discrepancy were very old and
went back to the general formula of the Protocol for the
Pacific Settlement of International Disputes signed at
Geneva in 1924,2 on the one hand, and the Litvinov-Politis
enumerative definition of the Conference on Disarmament
at Geneva in 1933,3 on the other.

43. He recalled that at the San Francisco Conference two
delegations had tried to introduce a definition of aggression
into the Charter, the Philippines* being in favour of the
adoption of an enumerative definition, following the lines
of the Litvinov-Politis formula, but with the addition of the
concept of subversion of the internal order, and Bolivia$
proposing a definition based on the casuistic criterion,
introducing at the same time the idea of a sort of guarantee
by the permanent members of the Security Council against
the commission of any act of aggression by any Member of
the Organization. The long history of the efforts of the
United Nations to define aggression dated from the
adoption of resolution 378 (V) up to the present. After so
many years of inconclusive and frustrating work, his
delegation noted with the utmost satisfaction that the
Special Committee had now been able to complete its task
by submitting for the consideration of the current General
Assembly a final draft definition of aggression. He paid a
tribute to the Special Committee for that achievement.

44. Although not a member of the Special Committee,
Brazil had followed the activities of that body with great
interest. Brazil had consistently condemned the use of force
in international relations and had ever upheld the principle
of recourse to peaceful means for the settlement of
disputes. Its diplomatic history bore testimony to its
faithful adherence to arbitration and direct negotiations for
the demarcation of its boundaries and the settlement of
controversies arising therefrom. Brazil had always upheld
one of the most lauded tenets of Latin American interna-
tional practice, namely repudiation of wars of conquest,
which had been banned by its Constitutions. Likewise, his
country had never recognized the use of armed force as
validating any encroachment upon the sovereignty, terri-
torial integrity or political independence of a State.

45. Since the signing of the Briand-Kellog Pacté in 1928,
international law had abolished from State practice the
right to use force as a legitimate instrument of national
policy. Unfortunately, that formal condemnation had not
protected mankind from the scourge of another world-wide
confrontation, nor had it curbed the outbreak of several
armed conflicts in the post-war years. Even during the
life-span of the United Nations, localized conflicts had

2 League of Nations, document C.606.M.211.1924.IX.

3 For the background of this enumerative definition see Official
Records of the General Assembly, Seventh Session, Annexes, agenda
item 54, document A/2211, para. 277.

4 See Documents of the United Nations Conference on Inter-
national Organization, G/14/(k) (vol. I, p. §35).

S Ibid., G/14(1).

6 General Treaty for Renunciation of War as an Instrument of
National Policy, signed at Paris, 21 August 1928 (see League of
Nations, Treaty Series, vol. XCIV, No. 2137, p. 57).

erupted from time to time, constituting occasions on which
the Security Council had been called upon by States, under
Article 39 of the Charter, to *“determine the existence of
any threat to the peace, breach of the peace, or act of
aggression”. His delegation firmly believed that one of the
merits of the definition adopted by the Special Committee
was that it provided the Security Council with elements
that would facilitate its work, thus helping it to decide
promptly the measures to be taken in order to restore
peace. That, together with the undeniable deterrent effect
upon potential aggressors that would be exerted by the
definition of aggression, constituted a considerable im-
provement in the Charter machinery for the maintenance of
international peace and security.

46. His delegation approached the current text with the
respect merited by a consensus arrived at after so many
years of difficult and protracted negotiations. It praised the
agreement obtained and believed that everything should be
done in order not to upset the balance of its provisions. His
delegation had no reservations concerning the preamble.
The multifarious aspects of the background of the problem
of defining aggression were faithfully reflected therein. It
was particularly gratified to note that the territorial
approach, which had been at the basis of the Litvinoy-
Politis formula, was incorporated in the sixth and seventh
preambular paragraphs and that the deterrent aspects of the
definition were referred to in the eighth preambular
paragraph. At the same time, the preamble recognized the
primary responsibility of the Security Council in deter-
mining the existence of aggression. The definition was
intended to be an instrument of assistance to the Council
for the accomplishment of its mandate and in no way
limited the scope of its action.

47. Turning to the text of the articles of the draft, his
delegation welcomed its comprehensiveness and its careful
and well-balanced formulation. The bridge between the
general definition and the casuistic definition had been
constructed thanks to the combination of the provisions of
article 1 and article 3. The broad terms of the definition in
article 1 constituted an attempt to blend the territorial
concept with a more flexible component, namely that of
political independence. The saving provision of the final
part of that article aligned the definition with the scope,
principles and objectives of the United Nations Charter.
Although couched in general terms, the definition in
article 1 was far more specific than that contained in the
Geneva Protocol of 1924.

48. Article 2 rested on sound ground when it established a
presumption of aggression against the first State which used
armed force. It had, however, been wise to include an
express reservation concerning the complete freedom of the
Security Council to accept such a presumption or not,
according to relevant circumstances. In practical terms,
however, the presumption that the aggressor was the first
party to use armed force was of doubtful value, since it was
usual in armed conflicts for all parties involved to exchange
reciprocal accusations of being the first to resort to force.

49. Article 3 listed several acts coming under the head of
aggression, including both the direct and the indirect use of
force. The list was not exhaustive. Quite properly, article 4
conferred upon the Security Council the freedom to
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determine that other acts constituted aggression. There
again, the full autonomy of the Security Council in a
matter that fell primarily within its competence was duly
recognized.

50. The reference, in article 3 (d) to “marine and air
fleets™ could, in his delegation’s view, in no way prejudice
or limit the exercise of sovereign rights by coastal States
within the areas of their national jurisdiction, and, in that
connexion, his delegation fully supported the comments
and reservations made by various delegations both in the
Sixth  Committee and in the Special Committee. His
delegation reserved its right to intervene again on that
point, should it prove necessary.

51. His delegation was also in agreement with the pro-
visions of article 5. Since an act of aggression, even if
restricted to a given area, was likely to spark off a major
confrontation of unchecked consequences, it was necessary
to stress that no considerations of whatever nature could
justify an act of aggression. As a consequence of its
unlawful character, an act of aggression did not produce
effects in the international legal order, which could not
recognize any territorial acquisition or special advantage
resulting from aggression.

52. Article 51 of the Charter stipulated the inherent right
of Members to individual or collective self-defence, and his
delegation had consistently supported the saving clause in
article 6 of the draft, to the effect that the definition of
aggression did not interfere with the lawful use of force, as
provided for in the Charter. Finally, his delegation endorsed
the provisions of article 7, which safeguarded the inalien-
able right to self-determination, freedom and independence,
for which all peoples had the right to struggle, in
accordance with the principles of the Charter and in
conformity with the Declaration on Friendly Relations.

53. Mr. ZULETA (Colombia) paid a tribute to the Special
Committee upon the occasion of the successful completion

of its work. His delegation had always believed that the-

most serious violation of international law, namely the
unlawful use of armed force, called for a clear definition, as
precise as possible, in order to give true meaning to the
existing machinery for collective security.

54. Although not perfect, the definition prepared by the
Special Committee established a just balance between
different trends, thus reflecting a spirit of co-operation and
flexibility that augured well for the future of the United
Nations. While a legal definition could not in itself resolve a
problem that was as old as mankind, it could constitute a
manifestation of the will of the international community to
ensure the maintenance of international peace and security
and to use the most appropriate legal means to that end.

55. The basic meaning of the term “‘aggression”, as
defined in acticle 1, referred to the use of armed force by a
State or group of States against the sovereignty, territorial
integrity or political independence of another State, or in
any other manner inconsistent with the Charter of the
United Nations. However, that definition, interpreted in the
light of article 6, did not cover those cases in which the use
of force was lawful in order to defend the inviolability,
territorial integrity, sovereignty or political independence

of a State.

56. Article 2, which stated that the first use of armed
force by a State in contravention of the Charter constituted
prima facie evidence of an act of aggression, nevertheless
empowered the Security Council to determine in each
particular instance whether other relevant circumstances
imparted different legal consequences to that first use of
force. In that connexion, he drew attention to the fact that
his delegation had, since 1945, had serious doubts about
the effectiveness of certain provisions of the Charter,. in
particular those relating to the functioning of the Security
Council. Those doubts had become accentuated with time,
because jt was becoming daily more obvious that the
foreign policy of the main centres of world power was
tending towards the resolution by the Powers concerned of
the most serious conflicts arising from acts of aggression,
thus reducing the role of certain organs of the United
Nations to putting an ex post facto blessing on the results.
That in no way affected his country’s unswerving adherence
to the Preamble and every one of the 111 Articles of the
Charter, which it had committed itself to implement at San
Francisco, including Article 109.

57. The list contained in article 3 was not exhaustive and
was confined to an enumeration of those cases of armed
aggression, which, in the experience of States, had occurred
most frequently in international relations. As had been
pointed out for centuries by legal theorists, it was a simple
task for jurists to agree that the violation of a fundamental
norm of international life should be prosecuted and
punished, but the imagination of legislators was not equal
to foreseeing every one of the different methods that might
be used to exert violent action against the inalienable rights
of a State.

58. He drew particular attention to article 3 (d), which
referred to “An attack by the armed forces of a State on
the ... marine and air fleets of another State”. That
provision should be interpreted, in accordance with ar-
ticle 8, in the context of the other provisions of the
definition. His delegation believed that the provision he had
cited could in no event prevent the legitimate exercise of a
State’s jurisdictional functions relating to the defence,
safeguarding or preservation of its sea or air space in
conformity with its constitutional norms and the rules of
international law.

59. Colombia attached particular importance to the prin-
ciple set forth in the last paragraph of article 5, which
stated that no territorial acquisition or special advantage
resulting from aggression was to be recognized as lawful,
and his delegation interpreted the term “special advantage”
as covering cases such as the exploitation of natural
resources or the undue use of the labour forces of a
territory occupied as a result of armed aggression.

60. His delegation endorsed the view that, in accordance
with articles 1 and 6 of the definition, cases arising from
the application of Articles 51, 52 and 53 of the Charter
could constitute a legal use of force. In other words,
nothing in the Charter could prejudice the competence of
regional agencies concerned with collective security, re-
ferred to in Article 52, to determine the existence of an act
of aggression, nor would the use of force by a regional
agency for collective security, in accordance with Article
51, constitute an act of aggression, either under the Charter
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or under the terms of the definition as set forth in the text
recommended by the Special Committee.

61. His delegation rescrved the right to speak again in the
unlikely event that amendments to the Special Committee’s
draft definition were submitted. However, he hoped that the
General Assembly, in the spirit which had prevailed in the
current debate, would maintain the balanced agreement
which had been reached and would unanimously adopt the
eight articles, which, if adopted as they stood, would
become a binding norm of accepted law, recognized by the
international community as a whole.

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)
(A/C.6/L.980, L.982,L.983, L.985)

AGENDA ITEMS 96 AND 97

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties (continued)

Question of issuing special invitations to States which are
not Members of the United Nations or members of any of
the specialized agencies or of the International Atomic
Energy Agency or parties to the Statute of the Interna-
tional Court of Justice to become parties to the Conven-
tion on Special Missions (continued) (A/C.6/L.981)

62. The CHAIRMAN drew attention to two additional
papers concerning agenda item 88: document A/C.6/L.983,
the note on the possible allocation of the draft article to
two committees of the whole, a document which the
Committee at its 1469th meeting had requested the
Secretariat to prepare; and document A/C.6/L.985, the
statement of the administrative and financial applications
of the two alternatives for the organization of the Confer-
ence on the Representation of States in Their Relations
with International Organizations. Since the documentation
on item 88 was complete, he requested the sponsors of
draft resolution A/C.6/L.980 to hold informal consul-
tations with a view to taking action on the item. He
reminded the Committee that there was a single dralt
resolution, in document A/C.6/L.981, on items 96 and 97.

63. Nigeria had joined the sponsors of draft resolutions
A/C.6/L.980 and L.981.

The meeting rose at 5.50 p.m.
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1475th meeting

Monday, 14 October 1974, at 3.25 p.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 86

Repqrt of the Special Committee on the Question of
Defining Aggression (continued) (A/9619 and Corr.1)

1. Mr. CEAUSU (Romania) noted with satisfaction that
the Special Committee on the Question of Defining
Aggression after seven years of arduous work, had sub-
mitted a draft definition of aggression to the General
Assembly, (see A/9619 and Corr.1, para. 22). Being deeply
comitted to the principles of the United Nations Charter,
Romania advocated the settlement of all disputes by means
of negotiation and worked for the complete elimination of
the use or threat of force, as well as the prevention and
suppression of all acts of aggression. Aggression was the
most dangerous form of the use of force, particularly in the
modern world where any military conflict could easily
assume world-wide proportions, and in view of the exist-
ence of weapons of mass destruction. President Ceaugescu
had pledged that Romania would do its utmost to eliminate
war and to promote a climate of fruitful co-operation
among g.ll nations. Romania had always taken a great
interest in the definition of aggression and considered it an
eSssenual ele_ment in the legal framework of the system of
tate security established by the Charter. Romania was
particularly interested in the definition of aggression be-

A/C.6/SR.1475 and Corr.]

cause its foreign policy was based on respect for the
principles of national independence and sovereignty, equal
rights, non-interference in the internal affairs of other
States and avoidance of the threat or use of force.

5. Romania had been a member of the Special Committee
and had taken an active part in its work. His delegation had
been mainly concerned with draftinga definition that was as
complete and precise as possible and devoid of any
loop-holes which might encourage the use of force or
enable aggressors to justify their acts. His delegation was
pleased to note that its concerns were reflected in the draft
definition. Without commenting on all the provisions of the
draft definition, he wished to draw attention to certain
points which Romania found particularly important.

3. In the preambular part of the draft definition, the
Special Committee recommended that the General Assem-
bly reaffirm the essential provisions of the Charter, the
principles of international law and those laid down in other
United Nations instruments on which the definition was
based. Of particular importance were the provisions in the
sixth, seventh, eighth and ninth preambular paragraphs. The
fundamental purpose of the definition was to wfgguard the
rights and lawful interests of the victim of aggression and to
assist it in defending itself against the aggressor. Every case
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of aggression constituted at the same time a case of
self-defence, which was a lawful use of force. The definition
of aggression thus contributed to clarification of the fight
of self-defence in response to armed aggression, as enun-
ciated in Article 51 of the Charter.

4. Article 1 defined aggression as the use of armed force
by a State against the sovereignty, territorial integrity or
political independence of another State, or in any other
manner inconsistent with the Charter of the United
Nations. In the explanatory note to the article it was
specified that aggression could be committed by a State or
by a group of States acting collectively.

5. According to article 2, a State first using armed force
against another State was committing an act of aggression.
The principle of priority was thus used as a criterion for
distinguishing an act of aggression from an act involving the
use of force in the exercise of the right of self-defence. In
order to be regarded as lawful, acts of self-defence must be
preceded by acts of aggression. The provisions of article 2
did not require the victim to take into consideration, in
order to exercise its right to self-defence, the intentions,
purposes or motives of the aggressor. The same article
provided for the possibility that the Security Council might
exculpate the State which had first used armed force. In
order to do so, however, the Security Council had to reach
a decision, taken in accordance with the rules established
by the Charter. If the Council was unable to adopt such a
decision, the presumption of aggression remained, with all
its legal and political consequences. Regarding the “other
relevant circumstances” referred to in article 2, it had been
maintained that the Security Council should take into
account the intention and motives of the aggressor, thus
enabling it to reduce the responsibility of the aggressor or
to exonerate it altogether. In his delegation’s view, aggres-
sion was an objective crime. The subjec'tive element of
aggression, such as intention and motives, should be taken
into consideration only as elements aggravating the crime.
The text of article 2 did not enable the Security Council to
exonerate the State which had first used force or to reverse
the roles of the aggressor and the victim of aggression.

6. As set forth in annex 1 of the report of the Special
Committee on its last session (A/9619 and Corr.1) his
delegation had objected to the inclusion of the words “in
contravention of the Charter” in article 2 on the grounds
that it was unjust to require the victim of aggression to
prove that the aggressor had violated the Charter. The
burden of proving that the first use of armed force was in
accordance with the Charter rested with the aggressor, and
only the Security Council had the power to determine
whether the act in question had been lawful or unlawful
under the Charter.

7. Article 2 should also be interpreted in the light of the
first paragraph of article 5, which prevented an aggressor
from justifying its acts by invoking circumstances relating
to the internal or external policy of the victim.

8. With regard to article 3 (b), the Special Committee had
agreed that the expression “any weapons” included nuclear
and other weapons of mass destruction (ibid., para. 20,
subpara. 1). Clearly, the use of weapons of mass destruction

constituted an act of aggression of the most serious kind.

Article 3 also qualified as a separate act of aggression the
action of a State in allowing its territory, which it had
placed at the disposal of another State, to be used by that
other State for perpetrating an act of aggressjon against a
third State. However, the acts enumerated in article 3 could
not be qualified as aggression if they were committed in
response to an armed attack first carried out by another
State.

9. In article 5 the Special Committee had reaffirmed two
fundamental principles, namely that a war of aggression was
a crime against international peace and that aggression gave
rise to international responsibility. Article 5, last paragraph,
derived from the general principle of international law
concerning the inadmissibility of territorial acquisitions
resulting from the threat or use of force.

10. In article 7 the Special Committee reaffirmed the right
of peoples to self-determination, freedom and indepen-
dence, as well as their right to struggle to that end and to
seek and receive support. That was an important provision
which prevented any interpretation of the definition as
affecting the sacred right of all peoples to resist oppression
or foreign domination.

11. The definition was not a panacea and could not be a
substitute for the efforts of each State to build peace on
the solid foundation of friendly co-operation. It laid down
standards of conduct which every State must observe.
Although far from perfect, the definition was a useful and
necessary supplement to the provisions of the Charter
concerning the prohibition of the use of force in interna-
tional relations. His delegation urged the adoption of the
definition in the form of a declaration by the General
Assembly. It could thus serve as a guide to all United
Nations organs, including the Security Council, in the
maintenance of international peace and security. However,
it was also addressed to States, since it concerned their
conduct. 1t was to be hoped that States would maintain
friendly relations, thus obviating the need to invoke the
definition. His delegation reitereated its belief that the
adoption of the draft definition of aggression would help to
strengthen the role of the United Nations in maintaining
international peace and security, since it would provide the
Organization with a political and legal instrument for
preventing and eliminating threats to peace and acts of
aggression. At the same time, the definition would be
helpful in safeguarding the fundamental rights of States,
particularly the legitimate right of self-defence against any
attack upon national sovereignty and independence.

12. He hoped that the Sixth Committee and the General
Assembly would adopt the draft definition by consensus.

13. Mr. AN Chih-yuan (China) said that his delegation had
stated its position, and the principles underlying it, in the
Sixth Committee at the previous session of the General
Assembly (1442nd meeting). It now wished to comment on
the draft definition of aggression submitted by the Special
Committee. Since the resumption of discussions on the
definition of aggression in the United Nations and with the
developments in the world situation, the principles and
some of the specific provisions of the definition had been
hotly discussed in the Special Committee. Bearing in mind
the basic principle of safeguarding the sovereignty, indepen-
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dence and right to self-determination of States, the numer-
ous third-world countries represented on the Committee
had proposed a number of specific provisions directed
against the current crimes of aggression and had carried on
struggles with the super-Powers. Their just proposals were
reflected to some degree in the Special Committee’s draft.
Article 7, for instance, which protected the right to
self-determination of peoples, reflected the demands of the
Asian, African and Latin American peoples for a stand
against imperialist, colonialist and Zionist aggression; such a
provision was entirely necessary. The oppressed peoples had
the right to use every means, up to and including armed
struggle, to win their national liberation and independence
and to safeguard the sovereignty of their States. China had
always sympathized with and supported the positive efforts
of the third-world countres. Unfortunately, as a result of
the obstruction and sabotage of the two super-Powers, the
work of the Special Committee had dragged on without any
decision over a long period. For the same reason, the draft
definition raised difficult problems and suffered from
serious deficiencies.

14. First, the draft confined aggression to acts of armed
aggression alone and made no mention of other forms of
aggression, such as territorial annexation and expansion,
political interference and subversion, and economic control
and plunder. Since the Second World War, many Asian,
African and Latin American countries had attained political
independence through long and heroic struggles, but the
imperialists were not reconciled to their defeat. In addition
to continued direct armed invasion and military inter-
vention in some of those independent countries, they had

stepped up their activities of political subversion and

economic plunder. The two super-Powers in particular were
plundering the resources of other countries everywhere,
infringing their economic rights and interests, controlling
their economic lifelines, trampling on their sovereignty and
interfering in their internal affairs. Such activities had been
the living reality of international life in recent years and
were important manifestations of the policies of aggression
and expansion pursued by the imperialists, particularly the
super-Powers, since the Second World War. If the definition
did not cover those forms of aggression, it would in fact
exclude the numerous crimes of aggression being perpe-
trated by the super-Powers. It was worth pondering
whether such a definition would do anything to serve the
interests of the numerous small and medium-sized coun-
tries.

15. Secondly, as to the content of the draft, the meaning
of certain provisions was vague and there were many
loop-holes in interpretation, both with regard to the criteria
for determining acts of aggression and with regard to the
enumeration of instances of aggression. As many represen-
tatives had rightly pointed out, article 3 {d) was too loosely
worded in so far as an attack on marine fleets was
concerned. In its present ambiguous form, it might be used
by the super-Powers to slander a coastal State acting in
defence of its sovereignty by labelling its action an act of
aggression. Coastal States had the right to take action
against fleets illegally entering their national waters in order
to protect their national economic rights and interests and
their marine resources. China supported the just position
taken up by certain States according to which the draft

definjtion must in no way prejudice tt—me exercise of such
rights by the coastal States.

16. The draft definition contained cg uite a number of
similar provisions, which were liable' t=O be used by the
aggressor to whitewash its acts and to  stigmatize the just
struggle against aggression as itself an ac=t of aggression. As
it stood, the definition would enable t“Ehe super-Powers to
take advantage of their position as perncxanent members of
the Security Council to justify their act=s of aggression and,
by abusing their veto power, to pre=vent the Security
Council from adopting any resolutior condemning the
aggressor and supporting the victim. In 1968, the year in
which the United Nations had resumed i—ts discussion of the
question of defining dggression, the supes r-Power which had
proposed the resumption of the discussio 1 had committed a
flagrant act of aggression when it had dispatched a large
number of its troops to occupy the terrtory of one of its
allies. A draft resolution condemning hat brazen act of
aggression as a crime and protecting the mights of the victim
had been submitted to the Security Cosuncil. Despite the
overwhelming majority of votes in its fa~sour, the draft had
been vetoed by the super-Power. Other suach cases were not
lacking in the history of the United INations. Since an
aggressor could veto any draft resolutioon of the Security
Council stating that it had committed ara act of aggression,
it was difficult to see how the definition could have the
effect of deterring a potential aggressox, simplifying the
implementation of measures to suppress acts of aggression
and protecting the rights and interests of the victim, as
provided in the preamble of the draft definition. If nothing
was to be done to punish the aggressor, h ow could there be
any question of condemning a war of aggression as a crime
against international peace and fixing the international
responsibility of the aggressor? Was not such a definition
too weak to deal with crimes of aggressiora ?

17. In view of the serious defects of the draft, it was not
difficult to understand why the super-FPower which was
engaged in frantic expansion everywhere vwas so enthusiastic
about defining aggression, while energetically boasting that
its so-called peace initiative had achieved important suc-
cesses. It hoped to use the definition to dub itself a
standard-bearer in the struggle against aggression. But the
facts were inescapable. Such wishful thinking and stupid
ostrich-like methods could not deceive many people. Since
the aggressor was bent on aggression and expansion, it
would eventually reveal itself in its own true colours, which
more and more countries were learning to distinguish. It
was already clear to many that “social-imperialism”™ was
nothing more than aggression.

18. The Chinese Government and people had always
supported the countries and peoples subjected to aggres-
sion, oppression and enslavement in their just struggle to
win their national liberation and to safeguard their sover-
eignty and independence, and it had firmmly opposed the
super-Powers’ policies of aggression, expansion and war.
History showed that no aggressor had ever come to a good
end. So long as the victims of aggression and oppression
maintained their vigilance and persevered in their coura-
geous struggle, they would certainly frustrate the impe-
rialists, and particularly the aggression and intrigues of the
super-Powers, and win victories with the support and
assistance of the justice-loving countries and peoples
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throughout the world. China hoped that the United Nations
would do its part to advance the just cause of condemning
and preventing all forms of aggression and supporting the
struggles against aggression. The Chinese Government and
people would, as always, stand firmly on the side of the
third world countries and peoples and of all those subjected
to the aggression and bullying of the super-Powers. China
would fight shoulder to shoulder with them to defend their
national independence and State sovereignty; it would
oppose all wars of aggression and promote the cause of
human progress.

19. Mr. SIAGE (Syrian Arab Republic) said that his
delegation had had the honour of taking part in the work of
the Special Committee from the beginning. The achieve-
ment of a definition of aggression was an important step
forward in the codification of international penal law.
Furthermore, any definition of aggression should serve the
cause of peace based on justice and promote the implemen-
tation of the Charter and of international law.

20. His delegation regarded article 1 as an improvement on
the version put forward at the previous session by the
Special Committee! to which his delegation had objected.
His delegation had always wished to delete the words
“prima facie” from article 2, because the use of force was
always the work of an aggressor and the Charter had no
provisions allowing any State to use force, with the
exceptions provided for in Chapter VII. The use of armed
force was therefore automatically a breach of the Charter
and constituted an act of aggression, not prima facie
evidence of aggression. His delegation believed that ar-
ticle 3 (a) was very important because it stated that the
occupation of the territory of a given state was an act of
aggression; consequently the victim State had the right to
resort to the right of self-defence as laid down in Article 51
of the Charter. He shared the concem of other delegations,
such as that of Peru expressed at the preceding meeting,
concerning article 3 {d), which might be construed as
infringing upon the right of States to preserve natural
resources and impairing their sovereignty over territorial
waters. There was a lack of balance in article 3 (g), since
serious acts of aggression committed by States should not
be placed on an equal footing with acts committed by
bands of mercenaries, for example. Such less important acts
might be defined as breaches of the peace as provided for in
Article 39 of the Charter. His delegation was gratified that
article 5 qualified aggression as a crime against international
peace and as giving rise to international responsibility. With
regard to article 7, it was his delegation’s understanding
that on the basis of earlier General Assembly resolutions
such as 2649 (XXV) and 3070 (XXVI11I), the use of armed
force was legal in the case of peoples struggling to free
themselves from alien domination. He reaffirmed the
comments and reservations made by the Syrian delegation
in the Special Committee and reproduced in annex I of the
report of that Committee. His country, as a victim of
aggression and foreign occupation, esteemed and supported
to the utmost extent the endeavours of the international
community to formulate a definition of aggression.

21. Mr. QUENTIN-BAXTER (New Zealand) welcomed
the helpful explanations given by those delegations which

1 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 19, annex I, appendix A.

had been represented in the Special Committee. He
appreciated their appeals to the Sixth Committee not to
interfere with the balance of the draft definition, but if that
document were to become the property of all Members of
the United Nations, it must be carefully and critically
explored. It must be ensured that the equilibrium estab-
lished by the definiion was stable and not achieved by
merely papering over differences. Over the years it had
become clear that there were two kinds of law, “hard-
edged” law, which was capable of application in disputes
between States with reasonable certainty as to results, and
“soft-edged” law, which was essentially directory and
applied by political organs with due regard to political
considerations. It was the latter kind of law which formed
the basis for the draft definition.

22. One source of concern regarding the draft definition
had been the fear that it would provide only a simple rule
that he who struck the first blow must of necessity be the
guilty party. But disputes between States tended to have
deep origins and cause and effect were not so easily
established. Therefore, he welcomed the fact that those
who had drafted the definition had tried to offset the prima
facie construction by the balance of provisions, and
particularly by the last subparagraph of article 3.

23. Another difficulty was that in applying “soft-edged”
law it was necessary to make a judgement not only of the
facts, but also of what was likely to be fruitful in that
particular situation. The draft definition thus very properly
left the Security Council wide discretion to decide whether
an act was serious enough to be judged an act of aggression
under the terms of the definition. Of course, no political
organ could replace a legal determination. It could not be
admitted that no aggression had occurred unless the
Security Council said that it had, because some members of
the Security Council might have non-legal reasons, valid or
invalid, for the decisions they reached on the Council’s
judgement. Therefore, behind “soft-edged” law must lie the
objective determination of who was at fault, which derived
from ‘“hard-edged” law. Even if the machinery for making
such a determination did not yet exist, in the current
inchoate world order, it must at least be recognized that
facts did not await the determination of the Security
Council.

24. Another limitation of the definition lay in the explana-
tory note to article 1, which implied that it had not alr_egdy
been agreed where State boundaries were or whz_it political
entities existed, despite the fact that in practice, judge-
ments on those matters would determine the application of
the definition. The explanatory note might imply that
where particular entities existed, recognized or unrecog-
nized, they had certain rights and obligations; or the almost
conflicting concept that to establish the rights and obliga-
tions of an entity, it must be shown that it existed.
However, such limitaiions did not justify the view that the
definition of aggression should not have been attempted.

25. He supported those who had recalled that in a certain
sense the definition had originated in one rule enunciated by
the International Court of Justice in the Corfu Channel
case,2 namely that between independent States responsi-

2 See Corfu Channel case, Judgment of April 9th, 1949: 1.C.J.
Reports 1949, p. 4.
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bility for territorial sovereignty was an essential foundation
of international relations. The Court had gone on to say
that in the era of the United Nations, where the principle of
legal equality between States was reinforced by the existence
of a world organization, that principle had gained in
importance. It was appropriate, therefore, that respect for
the territorial sovereignty and integrity of States was the
guiding legal principle of the draft definition of aggression.
That was an added reason to support the statement by the
representative of Kenya, among others, concerning the need
for an explicit agreement that article 3 (d) did indeed
conform to general law and did operate consistently with
the notion that the sovereignty and sovereign rights of
States or that which was in law appurtenant to their
territorial sovereignty must be maintained, and that the
definition in no way affected the balance of law in such
situations as those referred to by the representative of
Kenya at the 1474th meeting.

26. The definition of aggression would not in most cases, if
in any, enable the Security Council more easily to make a
determination in an involved political situation but it might
deepen the sense that the Security Council was acting not
on a mere criterion of expedience but on the basis of
principles of law supported by all States Members of the
United Nations. The definition could not by itself develop
the ‘“hardedged” law to which States could appeal in
perfect confidence whenever they believed that a legal right
had been violated, but because it proceeded on principles
consistent with the development of objective legal stand-
ards jt might very well give new encouragement and
impetus to such developments. It might thus indeed serve a
valuable purpose.

Letter dated 7 October 1974 from the Chairman of the
Second Committee to the President of the General
Assembly concerning chapter VI, section A.6, of the
report of the Economic and Social Council (A/9603,

A/C.6/431)

27. The CHAIRMAN drew attention to document A/C.6/
431, containing a letter addressed by the Chairman of the
Second Committee to the Chairman of the Sixth Com-
mittee through the President of the General Assembly. The
letter related to a draft agreement between the United
Nations and the World Intellectual Property Organization
(WIPO), under which WIPO would become a specialized
agency of the United Nations. The Economic and Social
Council had considered the draft agreement and recom-
mended to the General Assembly (see resolution
1890 (LVII)) that it should approve the text at its
twenty-ninth session. The Chairman of the Second Com-

" mittee noted in his letter that the General Assembly had
expressed the view that chapter VI, section A.6, of the
report of the Economic and Social Council might be of
interest to the Sixth Committee, and he stated that the
Second Committee would appreciate receiving the views of
the Sixth Committee on the text of the draft agreement
from the point of view of drafting.

28. The Committee might wish to know how the agree-
ment had been drafted. At its 1873rd meeting, held on 24
July 1973, the Economic and Social Council had decided
that it was desirable that WIPO should be brought into
relationship with the United Nations and that the Council

should enter into negotiations with it for that purpose. The
Council had also decided that its Committee on Nego-
tiations with Intergovernmental Agencies would be com-
posed, for the purposes of those negotiations, of represen-
tatives of Algeria, Barbados, Brazil, Chile, France, Hungary,
Japan, Kenya, and Malaysia, under the chairmanship of
Mr. Rabetafika (Madagascar), Vice-President of the Council.
The Committee had been asked, inter alie, to examine a
draft agreement proposed by WIPO. The Committee had
met in 1973 and again at the beginning of 1974, and had
then drafted an agreement which, it had felt, the United
Nations might adopt as a suitable basis for negotiations
leading to an agreement for bringing WIPO into relationship
with the United Nations. The draft had been communicated
to the Director-General of WIPO and through him to
WIPO’s Negotiating Committee. A joint negotiating session
between the Council Committee on Negotiations with
Intergovernmental Agencies and the Negotiating Committee
of WIPO had been held in May 1974 at United Nations
Headquarters. The present draft agreement had been
finalized at that session (see A/9603, annex 1V).

29. In the United Nations, the draft agreement had been
considered in July 1974 by the Policy and Programme

"Co-ordination Committee of the Council. On 31 July 1974,

the Council had recommended to the General Assembly
that it should approve the draft agreement at its twenty-
ninth session. The report of the Economic and Social
Council contained in section A.6 an account of the
consideration of the text in the Council, and also the views
expressed by delegations regarding some of its provisions.

30. The General Assembly of WIPO had approved the
draft agreement at an extraordinary session, held from 24
to 27 Santember 1974. The draft provided that the
agreement would come into force on approval by the
General Assembly of WIPO and the General Assembly of
the United Nations.

31. The Sixth Committee was now invited to consider the
text of the draft agreement from the point of view of
drafting. The best procedure might be to establish a small
drafting group to consider the drafting and report to the
Committee. Following the usual practice of the Sixth
Committee, it would be advisable for the drafting group to
be appointed in consultation with the different regional
groups. He trusted that that procedure would be agreeable

to the Committee.

32. Mr. ROSENNE (Israel) said that there seemed to be a
conflict between the recommendation to the General
Assembly and the Second Committee’s suggestion that the
Sixth Committee should consider the text from the point
of view of drafting. When the Sixth Committee had acceded
to similar requests in the past, it had discovered that it
could not consider drafting without discussing questions of
substance. In the present case, the draft proposed by WIPO
followed a fixed formula that had been worked out through
the Sixth Committee in 1946 and 1947. There was
therefore no real question of drafting; it was a matter of
substance, i.e., of whether or not the General Assembly
agreed that WIPO should become a specialized agency on
the terms proposed in its draft agreement.
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33. The CHAIRMAN said that those points could be
discussed in the drafting group itself. What the Sixth
Committee now had to decide was whether it wished to set
up such a group, which would also be called a working
group. In the absence of any objections, he would take it
that the Committee did so wish.

It was so decided.

34. The CHAIRMAN invited the regional groups to hold
consultations on the membership of the working group and
report to him.

AGENDA ITEM 88

Participation in the United Nations Conference on the
Representation of States in Their Relations with Interna-
tional Organizations, to be held in 1975 (continued)
(A/C.6/L.980)

35. The CHAIRMAN suggested that the sponsors of draft
resolution A/C.6/L.980 might wish to consult the sponsors
of resolution 3072 (XXVIII) on the same subject that had
been adopted by the General Assembly in 1973, which

were not all among the sponsors of the present draft
resolution. The original sponsors of the 1973 resolution had
been Algeria, Egypt, India, [reland, Mexico, Turkey,
Uruguay and Yugoslavia, and they had later been joined by
Australia and Yemen.

AGENDA ITEMS 96 AND 97

Declaration on Universal Participation in the Vienna
Convention on the Law of Treaties {continued) (A/C.6/
L.981)

Question of issning special invitations to States which are
not members of the United Nations or members of any of
the specialized agencies or of the International Atomic
Energy Agency or Parties to the Statute of the Interna-
tional Court of Justice to become parties to the Conven-
tion on Special Missions (continued) (A/C.6/L.981)

36. The CHAIRMAN announced that Mali wished to be
added to the list of sponsors of draft resolution A/
C.6/L.981.

The meeting rose at 5 p.m.
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1476th meeting

Tuesday, 15 October 1974, at 10.50 a.m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 86

Report of the Special Committee on the Question of
Defining Aggression (continued) (A{9619 and Corr.1)

I. Mr. ALEMAN (Ecuador) paid a tribute, through the
Chairman, to Yugoslavia, which had always been in the
vanguard of the struggle of the third world and non-aligned
countries to claim their rights.

2. As a member of the Special Committee on the Question
of Defining Aggression, Ecuador had contributed to its
work so that the hopes of the international community
might become 2 reality, if only in the form of a document
serving as a guide to the Security Council in determining
whether or not an act could be characterized as an act of
aggression. The members of the Security Council who had
taken part in the elaboration of the draft definition (see
A/9619 and Corr.1, para. 22) had expressty said that the
text, if adopted, would have the value of a General
Assembly recommendation for use by the Security Council.

3. His delegation, despite the reservation it had entered
concerning article 3 {d), which provided that ‘“An attack by
the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State’ constituted an act of
aggression (see A/9619 and Corr.1, annex I), had joined in
the consensus by which the Special Committee had adopted

A/C.6/SR.1476

the draft definjtion. The draft did not cover any cases other
than those traditionally recognized as acts of direct
aggression, namely, those characterized by the use of armed
force by a State. That was why article | specified that
aggression was the use of armed force by a State against the
sovereignty, territorial integrity or political independence
of another State, and there was no doubt that the territory
of a State included the maritime zones under its sovereignty
and jurisdiction. Article 3 developed the concept put
forward in the two preceding articles and gave a list of acts
which qualified as acts of aggression. All the acts listed
involved the use of armed force against the sovereignty,
territorial integrity or political independence of another
State. Subparagraph (d), however, with its ambiguous refet-
ence to the possibility of an attack by the armed forces of a
State on the marne and air fleets of another State,
introduced an element which was totally foreign to the
characteristics of the draft definition. It was one thing to
invade or bombard the territory of a State, to blockade its
ports and coasts or to attack its land, sea or air forces,
thereby violating its sovereignty and integrity, and quite
another to attack the marine and air fleets of a State, in
which case the basic criterion for the description of the -
preceding cases—pamely, violation of the sovereignty and
territorial integrity of a State—disappeared as if by magic. A
State whose sovereignty and jurisdiction were violated by
unlawful acts committed by the ships of another State was
fully justified in taking the requisite measures to bring such
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violation to an end and in applying its laws relating to the
defence of its national security or natural resources and the
protection of the marine environment. In view of the
ambiguous wording of article 3(d) it seemed that no
precise distinction was made between two diametrically
opposed situations: a deliberate and unprovoked mass
attack on the armed forces, including the sea forces, of a
coastal State outside the maritime zones under its sover-
eignty and jurisdiction—a situation which might qualify as
an act of aggression—and unlawful entry of non-military
vessels of a State into space under the sovereignty or
jurisdiction of another State. In the latter case, a coastal
State had the right to prevent and punish any unlawful
activity by the vessels in question. The use by such a State
of its armed forces against vessels guilty of an infringement
was a completely lawful action, as were other actions taken
by a coastal State to protect its sovereignty and safeguard
its interests and its natural resources in the zones under its
jurisdiction. Without that distinction, there was a risk that
the victim might be dubbed the aggressor. That was why his
delegation had been obliged to enter a reservation, thereby
fulfilling a fundamental duty of solidarity and loyalty
towards all countries which wished to defend and preserve
their natural resources.

4. In paragraph 22 of its report the Special Committee
recommended to the General Assembly the adoption of the
draft definition which, however, some members of the
Committee recognized could be improved. The draft was
less than perfect—like any human endeavour. His delegation
was ready to hold an exchange of views on a formula
which, if included in the draft definition, would resolve the
problems raised so that the work of the Special Committee
would lead to a definition acceptable to all.

5. Mr. VAN BRUSSELEN (Belgium) said that, since the
establishment of the Special Committee on the Question of
Defining Aggression, his delegation had always had reserva-
tions about the value of the task undertaken. It had never
seen any real need to define a concept covering an act or
acts that had been committed ever since man appeared on
earth. But, as the situation had changed, it was now
possible to list a series of acts and circumstances concerning
which the organizations responsible for the maintenance or
the restoration of peace in the world could and must take
the requisite measures.

6. Many representatives had stressed that the draft defini-
tion was less than perfect and was open to diverse
interpretations. That lack of precision stemmed from the
fact that, since the concept itself was not clear, it had not
been possible to embody it in a subtle definition based on a
set of objective criteria. At the beginning of the debate on
the definition of aggression (1471st meeting) the Chairman
of the Special Committee had pointed out that the draft
definition covered only those cases where a State used
armed force against another State, since the Special
Committee had quite properly wanted to place its draft
definition within the framework of the Charter of the
United Nations. Moreover, it was the responsibility of the
Members of the United Nations to give priority considera-
tion to those acts which, within the framework of
inter-State relations, were the most reprehensible. The
Special Committee had therefore rightly excluded from its
discussions certain types of act sometimes referred to as

ideological aggression or economic aggression, which were
vaguer concepts than armed aggression, even though they
were reprehensible in themselves or violated the established
principles of international law. It was the changes in
inter-State relations, the prevailing climate of détente,
better mutual understanding and the existence of univer-
sally accepted instruments—such as the Charter and the
Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations—that
had made possible the successful outcome of the work of
the Special Committee.- If the General Assembly adopted
the draft definition, it would then be regarded as part of
positive law.

7. By and large, therefore, his delegation welcomed the
formulation of the text under discussion, which joined
those already available to the Security Council for the
exercise of the powers conferred on it by the Charter. It
was rather strange that, in a world where States were
becoming increasingly interdependent in many ways, those
same States still had the most absolute power to decide for
themselves whether and when they would take up arms
against one or more other States. His delegation hoped that
the new text would help to restrict that absolute power.

8. The draft definition constituted a set of principles to
which the Security Council could refer in the exercise of its
powers, but it in no way limited its powers and preroga-
tives, and the Council alone could determine whether an act
of aggression had been committed. The Special Committee
had in any case been careful to safeguard the discretionary
powers of the Council, particularly by providing in article 3
that “Any of the following acts . . . shall, subject to and in
accordance with the provisions of article 2, qualify as an act
of aggression”.

9. A closer analysis of the draft definition showed that
article 2 was of the utmost importance, since it embodied
the principle of primacy without completely neglecting the
concept of aggressive intent. Under the terms of that
article, the Security Council must take into account every
aspect of the situation before reaching a conclusion, and
not merely the fact that a presumption of aggression
existed once a State was the first to use force. But the fact
that the first use of armed force by a State constituted
prima facie evidence of an act of aggression did not mean
that aggression was committed only in that case.

10. His delegation regarded article 3 as offering a list of
typical acts of aggression. Subparagraph (d) had given rise
to several comments, and he noted that some delegations
seemed to fear that certain acts, committed by States in the
exercise of their sovereignty, might be considered acts of
aggression. While understanding those delegations’ concemn,
his delegation did not really share their misgivings, since, in
drafting that subparagraph, the Special Committee had
specified that it should not be interpreted in that way.
Moreover, it was difficult to see how acts performed by a
State in the exercise of its sovereign rights and without
violating the Charter could be considered acts of aggression.
His delegation did not, therefore, think it necessary to
disturb the delicate balance of the definition by adding
explanatory notes, or by replacing some of its provisions
with texts which might prevent a consensus.
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11. With regard to article 7, his delegation shared the view
that there was nothing in the definition to suggest that its
application could hinder the exercise by peoples under
colonial domination of their right to self-determination in
accordance with the Charter of the United Nations.
However, the Belgian Government had always maintained
that the use of violence as a means of settling political
conflicts or disputes was inadmissible. Sanctioning the use
of violence as part of the exercise of the right to
self-determination would run directly counter to that
principle. Accordingly, his delegation did not think that
article 7 could sanction recourse to force in situations other
than those stated in the Charter.

12. Both the Chairman and the Rapporteur of the Special
Committee had stressed the fragility of the balance
achieved in the draft definition and had emphasized that
every word used in the text was the outcome of long and
difficult negotiations. It was with some hesitation that
Belgium had considered associating itself with those coun-
tries that were in favour of adopting the draft. Its present
view was that it was necessary for the General Assembly to
adopt the text, if possible by consensus. Belgium could not,
however, maintain that position if the text adopted by the
Special Committee was to be subject to substantive
amendments, statements or explanatory notes that would
probably only make it more confused. His delegation
reserved the right to speak again on the question, if
necessary.

13. Mr. GORNER (German Democratic Republic) said
that the submission to the twenty-ninth session of the
General Assembly of a draft definition of aggression, which
had been adopted by the Special Committee by consensus,
was a visible sign of the progress of international détente.
As early as 1933 the Soviet Union had proposed the
conclusion of a convention regarding the definition of
aggression. In that connexion, he was glad to stress the
initiative role played by the Soviet Union throughout the
process of elaborating a definition of aggression agreed in
terms of the Special Committee, who had always shown the
goodwill, flexibility, and readiness for co-operation and
compromise essential to the success of the work of the
Special Committee.

14. The draft definition prepared by the Special Com-
mittee was in full conformity with the Charter of the
United Nations and the other generally recognized norms of
international law. The text centred on the decisive criteria
for determining an act of aggression, and it was an apt
means for strengthening the role of the United Nations, and
in particular of the Security Council, in the maintenance
and strengthening of international peace and security.
Unanimous adoption of the draft definition by the General
Assembly would indeed serve the purposes set forth in the
preamble: to deter a potential aggressor, to simplify the
determination of acts of aggression and the implementation
of measures to suppress them and to facilitate the protec-
tion of the rights and lawful interests of, and the rendering
of assistance to, the victim. His delegation held the view
that the draft adopted by the Special Committee consti-
tuted a well-balanced compromise and took account of the
legitimate interests of all States. It would certainly have
preferred another wording on certain points, but it believed

that, under the circumstances, the Special Committee had
achieved the maximum result.

15. The definition of aggression drafted by the Special
Committee was a strict application of the basic provisions
of the Charter, according to which the Security Council was
the only United Nations organ empowered to determine the
existence of acts of aggression. That was the essential
prerequisite for ensuring that the question would be
considered in the light of all the circumstances of each
particular case and that in each case the true aggressor
would be identified. It would also help to prevent the
legitimate use of force for the purpose of self-defence, in
accordance with the Charter, from being characterized as an
act of aggression. His delegation noted with particular
satisfaction that the definition of aggression reaffirmed the
right of peoples under colonial or racist rule or other forms
of alien domination to struggle for self-determination,
freedom and independence and to seek and receive support
to that end. As colonial rule, apartheid and other forms of
alien suppression constituted a permanent aggression
against the oppressed peoples, resistance against those
forms of external use of force and suppression was an act of
self-defence. Any assistance, political or material, to those
struggling for independence and self-determination was
therefore in full conformity with the Charter and other
documents of the United Nations, including the Declaration
on the Granting of Independence to Colonial Countries and
Peoples of 14 December 1960.

16. In the interest of deterring potential aggressors, his
delegation deemed it essential that the definition should
also contain provisions relating to che legal consequences of
aggression. Any act of aggression was a crime against world
peace and gave rise to international responsibility. The
provisions of article 5 of the definition must be interpreted
in strict conformity with the principles laid down in the
Agreement for the establishment of an International Mili-
tary Tribunal for the prosecution and punishment of the
major war criminals of the European Axis signed in London
on 8 August 1945 and confirmed in General Assembly
resolution 95 (I) of 11 December 1946. If aggression was
characterized as an international crime, it followed that
changes of the situation unlawfully brought about by the
aggressor were null and void. That applied to territorial
acquisitions, but also to other advantages secured by
aggression. The duty of States not to recognize territorial
acquisitions or other advantages resulting from aggression—
laid down in article 5, third paragraph—was a welcome
complement to the right to self-determination, enabling the
victim of the aggression to eliminate any advantages the
aggressor had secured illegally. The provisions of article 5
relating to the legal consequences of aggression was also apt
to facilitate and promote the work of the International Law
Commission on the codification of international responsi-

bility.

17. Some delegations had expressed doubts with regard to
article 3 (d) of the draft definition. However, a reading of
article 6 would seem to dispel those doubts, as it stated that
the definition could in no way modify the scope of the
Charter. Moreover, his delegation feared that any change in
the Special Committee’s draft would simply mean reopen-
ing the whole text, thus postponing indefinitely the
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formulation of a definition of aggression accepted by the
international community.

18. In his address on the occasion of the twenty-fifth
anniversary of the founding of the German Democratic
Republic, the First Secretary of the Central Committee of
the Socialist Unity Party of Germany, Mr. Honecker, had
stressed that it was now cssential to stabilize the results
achieved in the safeguarding of peace and that much
remained to be done to make the process of' détente
durable. The unanimous adoption at the twenty-ninth
session of the General Assembly of the draft definition of
aggression submitted by the Special Committec would
undoubtedly be a constructive contribution towards mak-
ing the process of détente irreversible. His delegation
therefore approved the draft definition and supported the
Special Committee’s recommendation that the General
Assembly should adopt it.

19. Mr. BAROODY (Saudi Arabia) said that man should
always try to control his instincts, particularly his aggressive
instinct, and should therefore have a moral code reflecting
the efforts that had been made for many years to eliminate
aggression between States. The text of the draft definition
proposed by the Special Committee was basically satisfac-
tory, although it could be criticized for some omissions
due, of course, not to oversight but rather to the nature of
things.

20. Although aggression, even flagrant aggression, was
quite common, its meaning should be clarified. Aggression
could after all be provoked, and it then had to be decided if
the party that had provoked it, whether an individual or a
State, could claim to be an innocent victim. Moreover, in
any State, whatever its political system, only a few men
held real power and took the final decisions. It was they
who commanded the armies and were often the real
aggressors.

21. Some speakers had referred to a form of economic
aggression expressed in boycotts and embargoes. But such
acts could not be regarded as aggression in the true sense,

because they were really only a means of applying pressure,
even though they might lead to aggression.

22. The Special Committee had also dealt with another
form of aggression, which might be described as aggression
by invitation. There had been cases in many States of a
clique of individuals inviting other Powers to supply them
with arms and help them to wage war against their
neighbours.

23. Those few examples indicated that the open aggression
of old had been replaced by more subtle forms of
aggression which could well have been mentioned in the
draft definition - of aggression in order to inform public
opinion that traditional aggression had become too obvious
and was giving way in the contemporary world to clandes-
tine aggression. The colonialism of the past, gunboat
diplomacy and territorial conquest had now been replaced
by neo-colonialism and neo-aggression. All States suffered
from that and all States practised it; all were to blame.

24, Spying by specialized services was, of course, as old as
man’s coming together in organized communities. In the
contemporary world, it was flourishing in the form of the
intelligence services of modern Powers, involving them in
clandestine aggression. It was the old policy of the Trojan
horse. But the difference was that the Trojan horse could
now appear in many different forms. The intelligence
services of all countries now had considerable funds at their
disposal, of which only a small part was used to gather
intelligence, most of the funds being used to finance the.
activities of agents provocateurs who encouraged subversion
and worked to overthrow foreign Governments.

25. Clearly no definition of aggression could be exhaus-
tive, and in any case too much medicine could kﬂl the
patient. It was nevertheless desirable that the definition (_)f
aggressioh adopted by the General Assembly should contain
at least one paragraph informing the world community of
the scope of neo-aggression.

The meeting rose at 12.30 p.m.
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1477th meeting

Tuesday, 1S October 1974, at 4.25 p-m.

Chairman: Mr. Milan SAHOVIC (Yugoslavia).

AGENDA ITEM 86

Repqrt of the Special Committee on the Question of
Defining Aggression (continued) (A/9619 and Corr.1)

1. Mr: MAHMUD (Pakistan) congratulated the Special
Committee on the Question of Defining Aggression on the
successful accomplishment of its monumental task and
expre§sed appreciation for the balanced and constructive
draft it had prepared (see A/9619 and Corr.1, para. 22). He

A/C.6/SR.1477

recalled that at the twelfth session, Mr. Bhutto, who was
now the Prime Minister of Pakistan, had clearly spelled out
in the Sixth Committee (522nd meeting) his country’s
interest in defining aggression. It was gratifying to note that
the views Mr. Bhutto had expressed 17 years ago were
reflected, to a large extent, in the draft definition.

2. Commenting on the text, he agreed with those who had
described article 2 as the key article of the draft definition.
His delegation welcomed the principle of priority embodied
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therein. The first use of armed force by any State would
raise the presumption of aggression unless such action was
taken under Article 51 of the Charter or in exercise of the
right to self-determination, as envisaged in article 7 of the
draft definition. If the Security Council did not specifically
determine otherwise, the presumption of aggression would
remain. While the list of acts of aggression enumerated in
article 3 was not exhaustive, he welcomed the reference to
indirect methods of aggression such as, inter aliag, the
sending of armed bands. Article 3/d) did not, in his
delegation’s view, detract from the coastal State’s legitimate
right to capture and detain any foreign vessel or aircraft
engaged in unlawful activities within the oceanic areas
under that State’s national jurisdiction.

3. The first paragraph of article 5 laid down the important
principle that the internal policies of States could not serve
as a justification for aggression. The third paragraph of that
article should be amended so as to prohibit the acquisition
of territory by the use of force in any form, not merely by
aggression.

4. Article 6 contained an important reference to the
Charter, but a specific mention of Article 51 of the Charter
relating to the right of self-defence would add to the clarity
of that provision.

S. Article 7 was a valuable part of the draft definition. Of
course, the right to self-determination must be exercised in
accordance with the Charter. That right could be legiti-
mately exercised in those cases which were covered by
relevant decisions of the United Nations, but the article
should not be construed as calling in question the territorial
integrity of sovereign States.

6. - Besides armed attacks, interventions and the use of
armed force, the concept of aggression also included
economic pressures to influence the conduct of other
States. Economic pressures might be resorted to when
armed aggression was deemed inadvisable. His delegation
therefore suggested that the economic constituents of
aggression should be clearly spelled out. After its adoption
the definition of aggression would form an authoritative
legal basis to assist the Security Council in the discharge of
its responsibilities. It should, however, not provide an
excuse for delaying response by the Council in cases of
breaches of the peace and outbreak of conflicts.

7. Mr. RESHETNYAK (Ukrainian Soviet Socialist Repub-
lic) said that his delegation attached great importance to
the successful completion of the work on the definition of
aggression, which had gone on for many years. In the minds
of Ukrainians the concept of aggression was closely
associated with the German Fascist attack on their home-
land during the Second World War. In view of the great
suffering and the many lives lost as a result of that
aggression, it was understandable that the Ukrainian SSR
was deeply concerned with the problems of safeguarding
peace throughout the world and preventing aggression. The
elaboration of a generally acceptable definition of aggres-
sion was an important means of strengthening peace and
security. The members of the Special Committee and its
Chairman were to be congratulated for the successful
accomplishment of their task, which had been facilitated by
international détente, the growing recognition of the

inadmissibility of aggression and the persistent efforts of all
peace-loving forces. For more than 50 years the Soviet
Union had sought a solution to the problem of wars of
aggression. In that connexion, he recalled the draft defini-
tion of aggression proposed by the Soviet Union in 1933
and many subsequent initiatives on that issue. Other
socialist countries and the non-aligned countries had also
made a significant contribution to the definition of
aggression.

8. As was noted in the preamble, the definition ought to
have the effect of deterring a potential aggressor and would
simplify the determination of acts of aggression and the
implementation of measures to suppress them. Thus it
would contribute to the achievement of the fundamental
purpose of the United Nations, the maintenance and
strengthening of international peace and security. The
definition would give valuable guidance to the Security
Council in taking action with respect to acts of aggression.

9. Being the result of a compromise, the definition was
not completely satisfactory to everyone, and his delegation
would have preferred to formulate several provisions
somewhat differently. However, the draft did set forth
balanced, objective criteria for defining aggression and was
generally acceptable to all States. It should be stressed that
even the slightest alteration of the present text would
disrupt the balance of the definition and vitiate the results
of many years’ work. He urged delegations to refrain from
suggesting amendments and to adopt the draft definition as
expeditiously as possible.

10. His delegation was gratified that the preamble reaf-
firmed the determination of peoples to put an end to wars
of aggression and recalled the duty of States to settle their
international disputes by peaceful means and not to use
armed force to deprive peoples of their right to self-
determination, freedom and independence. The preamble
further reaffirmed- that the territory of a State should not
be violated by being the object, even temporarily, of
military occupation or of other measures of force taken by
another State in contravention of the Charter. It was
important to note that the main elements in the definition
of aggression derived from the provisions of the Charter.

11. The definition, and in particular article 2, was based
on the fact that under the Charter the Security Council was
the only organ of the United Nations which had the power
to determine the existence of acts of aggression, breaches of
the peace or threats to the peace. It was for the Security
Council to decide whether an act of aggression had been
committed, taking all circumstances into account in each
case, including the purposes and intentions of the States
concerned. Serious guarantees were provided to prevent
qualifying as acts of aggression actions by States that were
taken in accordance with the Charter of the United
Nations, under which States were permitted to use armed
force in certain cases. In particular, the Charter provided
for the right of peoples to wage armed struggle for
independence and against colonial oppression, racism and
occupation. The Ukrainian SSR, which had always sup-
ported peoples struggling for self-determination, freedom
and independence, was pleased to note that provisions to
that effect had been incorporated in the draft definition.
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12. One of the important elements of the definition was
the recognition that aggression was a crime against interna-
tional peace and that aggression gave rise to international
responsibility. The distinction made in the draft between “a
war of aggression™ and “‘aggression” was not justified. Any
act of aggression constituted a threat to the peace and
international security. Accordingly, any act of aggression
should give rise to international responsibility. Aggression
was a most serious crime against international peace and the
aggressor must be punished for its acts.

13. He hoped that the Sixth Committee would adopt the
draft definition unanimously.

14. Mr. OMAR (Libyan Arab Republic) congratulated the
Special Committee on reaching a consensus with regard to
the draft definition of aggression but expressed disappoint-
ment that, after all the attention that had been devoted to
the subject, the international community had failed to lay
down a comprehensive definition of all forms of aggression.
The definition dealt only with the use of armed force, but
other forms of aggression, including economic pressure,
military threats, racial discrimination and alien domination,
were of equal urgency and required examination. A major
drawback of the definition was, thus, its limited scope. The
provisions of article 4 did not, in his delegation’s view,
remedy that deficiency. As history had amply confirmed,
the permanent members of the Security Council were not
averse to using their veto power for political reasons. It was
to be expected that any act of aggression committed by one
of the permanent members or one of its allies would not be
recognized as such by the Security Council. For all its
defects, however, the draft definition represented an
important step forward, and it was to be hoped that the
international community would ultimately agree on a more
comprehensive definition.

15. Commentihg on specific provisions of the draft, he
noted that article 3(d) should not affect the sovereign
rights of States with regard to marine areas within the limits
of their national jurisdiction, In addition, the provision of
assistance to national liberation movements did not fall
within the scope of artl¢le 3 (f). Article 7 was fully con-
sistent with ptevious décisions of the General Assembly
recognizing the rght of peoples struggling against alien
domination, colonialism ot racial discrimination to use all
means at their disposal, including armed struggle. It was
further stipulated that such peoples had the right to seek
and receive support in their struggle. Any assistance they
were given could not bé qualified as aggression.

16. Mr. STEEL (United Kingdom) said that the prelimi-
nary views he had expressed at the end of the Special
Committee’s last sessioff, which wete to be found in the
Special Corhmittee’s report (see A/9619 and Corr.1, pp. 31
and 32), could be taken a§ the considered current views of
his delegation. He wished to make some general remarks
putting the definition in perspective, incidentally taking up
some points of detail.

17. As to the nature and function of the definition, it was
guidance offered by the General Assembly to the Security
Council, for the Council to bear in mind in determining the
existence of any act of aggression under Article 39 of the
Charter. That was made quite clear by, inter alia, the

second, fourth and tenth preambular paragraphs and by
articles 2 and 4. The General Assembly could not fetter the
discretion of the Security Council in deciding whether an
act of aggression had been committed in any given case.
The Security Council would pay heed to the General
Assembly’s guidance, but under the Charter it must be free
to form its own opinion. For that reason, the General
Assembly could not make the definition binding on the
Security Council, nor could the Council itself do so.

18. Turning to the substance of the definition, he pointed
out that it was a complex and intricate structure and that
no part of it could be read in isolation from the rest, as was
underlined in article 8 Nevertheless, the core of the
definition was really article 1; the other articles were
essentially an explanation or elaboration of that article.
Disregarding the explanatory note to article 1, which,
although important, was not germane to the present
discussion, it could be seen that article 1 was a working-out
of the thought embodied in Article 2, paragraph 4, of the
Charter. Article 1 defined aggression in terms of the use of
such force as was prohibited by that paragraph, which was
concerned with armed force, used as specified in that
Article, which basically constituted aggression. That was the
essence of the definition. If that was kept in mind, many of
the criticisms of the definition on the grounds of its failure
to cover certain forms of objectionable pressure by one
State on another would be seen to have missed the point.

19. There was another respect also in which the limits of
the definition must not be overlooked. It was a definition
of aggression, which, although vitally relevant to the
question of self-defence, was not in itself a definition of the
right of self-defence. Therefore, the well-known differences
of opinion as to the nature and extent of the inherent right
of self-defence preserved by Article 51 of the Charter had
not been resolved by that definition. .

20. As previous speakers had pointed out, there were
conceptual links between article 1 and article 2, and be-
tween article 2 and article 3. That conceptual structure was
a significant feature of the definition and it reflected the
structure of the process which the Security Council
employed in determining whether an act of aggression had
been committed. The Council was not a court of law and it
did not act like one. It did not proceed on the basis of
mechanical presumptions but very rightly examined all the
relevant circumstances of the case before it; evaluated them
on a pragmatic basis, and then decided whether or not a
finding of aggression was justified. In reaching its conclu-
sion, the Council was partly making a finding of fact, partly
making a moral judgement, and partly making a decision
based on considerations of expediency, expediency not
being understood in any derogatory sense. The relevant
circumstances taken into account by the Security Council
naturally included the question of priority in the use of
force. The answer to that question of who first used force
was obviously a very important factor but it was not a
conclusive factor, even on a prima facie view. The other
circumstances of the case, which included but were not
limited to the presence or absence of aggressive intent, must
also be taken into account. In considering how the Council
would apply the definition, a point which must be borne in
mind was that the Council never had regarded—and he
hoped never would regard—the abstract ascertainment of
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guilt and attribution of legal responsibility as its major
concern. That might be useful in Certain cases, but what the
Security Council rightly concentrated on in the discharge of
its responsibility for the maintenance of international peace
and security was the task of finding measures to defuse the
situations that came before it and to resolve the disputes
that might have given rise to them.

21. He and other speakers had already commented on the
structural connexion between articles 1, 2 and 3 of the
definition. As had already been pointed out, it was clear
from the opening words of article 3 that the acts enumer-
ated were intended as illustrations and that it was still for
the Security Council to decide, in the manner indicated in
article 2, whether or not a finding of aggression was
justified in any particular case. As to the acts enumerated in
article 3, he had nothing to add to the statement he had
made at the end of the Special Committee’s session but he
wished to comment on article 3 (d), which was causing
concern to many delegations. While understanding that
concern, he ventured to hope that a detached examination
of the text would convince those delegations that it was not
really justified. There was nothing in article 3 (d) which
would prejudice the outcome of the current debate in
another forum on the extent and content of a coastal
State’s jurisdiction over its adjacent waters. Article 3 (d)
had no bearing on the conclusion on that matter that was
being reached elsewhere; neither did it impugn any action
taken by a coastal State in accordance with international
law for the legitimate enforcement of its authority. As one
previous speaker had said, any interpretation of article 3 (d)
which gave it the effect of impugning such action would be
far-fetched and unreasonable and would not be justified by
common sense. If that was so, as he was sure it was, the safe
and sensible course would be to leave that provision alone
and not to try to refute an argument which all agreed to be
manifestly untenable. To try to amplify that paragraph or
to insert a saving clause in it would certainly raise more
difficulties than it solved. He doubted whether it was
possible to draft a saving clause which could be confined to
the problem of maritime jursdiction and the rights of
coastal States, and if that was so it would be difficult to
know where to stop. Moreover, there was a risk that such a
clause might be taken to imply that any vessel or aircraft
which ventured within the jurisdiction of another State
might be subjected to any degree of force—even an armed
attack—that that State might choose to inflict on it in the
exercise of its own authority, which was certainly not the
Special Committee’s intention. That did not apply to
individual foreigners in the territory of another State and
he could not see why it should apply to vessels and aircraft.

22. The problem was not insoluble and could be resolved
by careful, though necessarily complicated, drafting, but
that would make the Committee’s task more difficult, and
it might not be possible to obtain agreement on a new text
at such a late stage. Furthermore, if a qualification was to
be inserted in article 3 (d), there might be a demand for
qualifications also to be included in the other articles of the
definition, which would destroy the whole structure. He
urged those delegations which had expressed concemn to
consider whether it might not be advisable merely to stand
on their statements in the Committee and on the response
which these had elicited and otherwise let well enough alone.

23. His delegation had been doubtful as to the propriety
of including in the draft definition a provision dealing with
some of the legal consequences of aggression, but it now
agreed that that might serve a useful purpose, although the
definition would still be complete without it. His delegation
had no quarrel with the formulation of article 5. The first
paragraph was a truism. The second paragraph, in its
present form, now reflected the current state of interna-
tional law and made no attempt to commit the Assembly
on certain important controversial questions. The views of
the United Kingdom Government on those questions had
often been stated and had not changed. He had only one
thing to add to what he had said in the Special Committee
on that point, namely that it would be a mistake to treat
that paragraph as a sort of mystic text, pregnant with
hidden meanings. It meant exactly what it said, no more
and no less.

24. His delegation had also had considerable doubts about
the wisdom of including a provision along the lines of what
was now article 7. It was not strictly relevant to a definition
of aggression, which was, as the definition made clear, a
wrong committed by one State against another State.
However, while its doubts had not been entirely dispelled,
his delegation had eventually been persuaded that the
provision might be useful as part of a compromise that was
acceptable in other respects. In his delegation’s view,
article 7 did not do anything more than emphasize the
propriety of the legitimate exercise of the right of peoples
to self-determination, freedom and independence and of
action taken by peoples who had been forcibly deprived of
that right to resist such deprivation, including seeking and
receiving support from others. His delegation did not regard
that article as constituting an endorsement of the use of
force.

25. Although his delegation had not originally attached
much importance to article 8, which had seemed quite
unremarkable, it now strongly welcomed the fact that the
Special Committee had seen fit to include a provision
emphasizing the essential interrelationship between all the
provisions of the definition, which was a very delicate and
balanced compromise. Almost every single phrase had been
scrutinized in relation to the whole text, and a change to
any part would now entail the renegotiation of all the rest.
The definition was not perfect, but it seemed to be as fair a
compromise as the Assembly was ever likely to obtain.
Accordingly, his delegation was apprehensive of the harm
that would be done by any attempt to amend the text and
thus to destroy the compromise that had been reached. It
was only right that those delegations which had reservations
should put them on record, but he hoped that they would
stop short of trying to amend the text.

26. There could be no tinkering with the definition
without a substantial renegotiation of it. That could clearly
not be done in the Sixth Committee, and although the
Special Committee might be reconvened, he felt that that
would be a major disaster. The psychological and political
climate that had enabled the Special Committee to reach
agreement earlier in 1974 was unlikely to reappear, and if
the present delicate and hard-won compromise was once
thrown away, there was little hope of replacing it for many

years to come. Although the absence of a definition of
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aggression could hardly be called a major handicap to the
Security Council, the frustration of the efforts to achieve a
definition would be harmful to the reputation of the Sixth
Committee and its associated bodies as bodies which played
a constructive role in the furtherance through the United
Nations of international peace and security. His delegation
therefore recommended that, when all delegations had
cxpressed their views and recorded their reservations and
interpretations, the draft resolution containing the defini-
tion should be transmitted to the General Assembly for
adoption without amendment and by consensus.

27. Mr. GUNEY (Turkey) said his delegation was gratified
that the Special Committee had adopted the draft defini-
tion of aggression by consensus in a spirit of compromise
made possible by the prevailing political détente. His
delegation had been a member of the Special Committee
from the outset and had participated actively in its work,
with a view to achieving a generally acceptable definition
that conformed to the Charter and would serve to promote
peace. His delegation’s views on the question of defining
aggression had been expressed in the statements made at
previous sessions of the Special Committee and the Sixth
Committee, but he wished to make a few comments on the
definition currently before the Sixth Committee. That
definition, although not perfect, was simple and balanced.
The preamble reaffirmed the basic provisions of the Charter
and of the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United
Nations, which involved, inter alia, the principle that States
should fulfil in good faith the obligations assumed by them
by virtue of generally recognized principles and rules of
international law, as well as by virtue of international
agreements. Article 1 contained a general definition, but his
delegation would have preferred that the words “however
exerted” had been maintained as they appeared in the
consolidated text of the contact groups and the drafting
group established by the Special Committee,! thus includ-
ing a reference to indirect forms of aggression in that
article. However, his delegation welcomed the reference to
indirect aggression in article 3 (g) Article 2 struck a deli-
cate balance between priority and aggressive intent, and was
thus acceptable to his delegation. Article 3 (g) was partic-
ularly important, since it mentioned forms of indirect
aggression which were currently becoming so serious as to
be placed on the same footing as conventional direct
aggression. Article 4 preserved the power of the Security
Council to decide that other acts, in addition to those
mentioned in other articles, constituted acts of aggression
according to the Charter. The first paragraph of article 5
excluded any possibility of justifying aggression, while the
second and third paragraphs covered the legal consequences
of aggression. Article 6, which referred to the provision of
the Chartet concerning the lawful use of force, had enabled
the Special Committee to overcome many difficulties
relating to the right of self-defence. He expressed uncondi-
tional support for article 7 because his delegation was in the
forefront of those which favoured the right of peoples to
self-determination on the basis of the Charter and the
Declaration on Friendly Relations. The purpose of the
article was to provide a guarantee to States which would

1 See Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 19, annex I, appendix A.

not possibly be considered aggressors when they offered
support to peoples struggling for their self-determination,
freedom and independence, such as was derived from the
Charter in conformity with the Declaration on Friendly
Relations. Article 8, borrowed from that same Declaration,
would facilitate the application of the definition and would
prevent subjective or unilateral interpretations.

28. Clearly, since it was the result of a compromise, the
definition could not give satisfaction to all, but it would
serve as a guideline for the international organs responsible
for the maintenance of international peace and security. His
delegation supported the draft definition of aggression as it
stood.

29. Mr. PETRELLA (Argentina) said that since the defini-
tion had been adopted by consensus, it would have a major
impact on the future development of international law and
would influence the conduct of States. However, it would
not replace the principle of good faith and the other ethical
bases of international relations, without which it would be
of little use. His delegation realized that the definition
achieved a delicate balance and supported it as drafted.

30. Several delegations had expressed concern because the
definition did not deal with forms of aggression other than
armed aggression, particularly economic pressure. However,
the concept of economic aggression was not new. The
delegation of Bolivia had proposed such a formulation in
19532 and article 16 of the Charter of the Organization of
American States had embodied that idea at an earlier stage.
Moreover, complaints concerning economic aggression had
been submitted to the Security Council. He appreciated the
difficulties of characterizing economic aggression but ev-
eryone knew that it was one of the most common forms of
aggression in current use, because it was less obvious and
less expensive than armed aggression. Therefore, although
he was gratified that article 4 established that the list of
acts in article 3 was not exhaustive, it might have been
appropriate to include the concept of economic aggression
in article 1. It was to be hoped that the question of
economic aggression would be reconsidered in the same
constructive spirit as had prevailed in the study of armed
aggression.

31. It was his delegation’s understanding that the powers
attributed to the Security Council under article 2 did not
prejudice the subsidiary powers which had in practice been
developed for other United Nations bodies, and did not
impair the right of self-defence. His delegation attached
particular importance to article 7, since the right of peoples
to self-determination had been established by the General
Assembly. His delegation was sympathetic to t}‘_le state-
ments made by several earlier speakers concerning arti-
cle 3 (d) and hoped that the concern expressed would be
properly reflected in the definition.

32. At the current stage of international relations, aggres-
sion did not seem to be one of the concepts that could be
confined within the limits of a legal definition, since it
involved political and military factors which made it more
than a problem of legal technicalities which could be solved

by a codifying body. For that reason, the definition must

2 [bid., Ninth Session, Supplement No. 11, annex, sect. V.



1478th meeting — 16 October 1974 73

be viewed in the broader context of effective disarmament
by those who held power. A war of armed aggression was
perhaps becoming an obsolete political instrument, but the
existence of a definition did not mean that aggression in its
various forms would cease to be a reality. A further effort
would be needed to attain that end, and it was therefore
important not to abandon the definition at the current
initial stage.

33. Mr. FUENTES IBANEZ (Bolivia) said that the Special
Committee had taken a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>