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I nt roducti on

1. On 3 March 1992, at its forty-eighth session, the Conm ssion on Human

Ri ghts adopted resolution 1992/58, entitled "Situati on of human rights in
Myanmar”. In that resolution, the Conmi ssion noted that, in accordance with
the Charter, the United Nations pronotes and encourages respect for human
rights and fundanental freedonms for all, and that the Universal Declaration of
Human Rights states that "the will of the people shall be the basis of the
authority of government". It also noted with particular concern in that
regard that the electoral process initiated in Myanmar by the genera

el ections of 27 May 1990 had not yet reached its conclusion; that no apparent
progress had been nade in giving effect to the political will of the people of
Myanmar, as expressed in the elections; and that the final results of the

el ecti ons had not even been officially rel eased; also noted that nany
political |leaders, in particular elected representatives, renmained deprived of
their liberty and that Daw Aung San Suu Kyi was still under house arrest; and
noted with concern the seriousness of the situation of human rights in
Myanmar, the existence of inportant restrictions on the exercise of
fundarmental freedons and the inposition of oppressive neasures directed, in
particular, at mnority groups and the continui ng exodus of Myanmar refugees
to nei ghbouring countries, including Myanmar Mislimrefugees to Bangl adesh

2. By paragraph 3 of resolution 1992/58, the Conmi ssion on Human Rights
decided to nominate a special rapporteur to establish direct contacts with the
CGovernment and with the people of Myanmar with a view to exam ning the
situation of human rights in Myanmar and to report to the CGeneral Assenbly at
its forty-seventh session and to the Conmmi ssion on Hunan Rights at its
forty-ninth session.

3. After consultation with the Bureau, the Chairnman of the Comi ssion
appoi nted, on 10 June 1992, Dr. Yozo Yokota (Japan) as Speci al Rapporteur on
the situation of human rights in Myanmar, pending approval of Comnmi ssion
resol ution 1992/58 by the Econom ¢ and Soci al Council.

4, At its substantive session of 1992, the Econom c and Soci al Counci
adopt ed deci sion 1992/235 of 20 July 1992, approvi ng Conmm ssion
resol uti on 1992/ 58.

5. The prelimnary report of the Special Rapporteur was subnmitted to the
Secretary-General of the United Nations for dissenmnation to all States
Menbers of the United Nations at the forty-seventh session of the

General Assenmbly in Novenmber 1992 (A/47/651, annex).

6. This conprehensive report is subnitted to the Conmi ssion on Human Ri ghts
at its forty-ninth session for consideration by the Comm ssion

. BACKGROUND
A.  Ceneral
7. The situation of human rights in Myanmar was first considered by the

Conmi ssion on Human Rights at its forty-sixth session, in 1990, under the
procedure established by Economic and Social Council resolution 1503, after
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havi ng been consi dered by the Sub-Conmi ssion on the Prevention of

Di scrimnation and Protection of Mnorities at its fortieth and forty-first
sessions, in 1988 and 1989, respectively. In 1991, the Comm ssion continued
its consideration of the situation in Myannmar under the procedure established
in resolution 1503.

8. As nentioned above, the Commission decided at its forty-eighth session to
appoi nt a special rapporteur to exam ne the situation of human rights in
Myanmar and to report to the next sessions of the General Assenbly and the
Conmi ssion on Human Rights. The Conmission also charged the Specia

Rapporteur with the expressed tasks of followi ng any progress made towards the
transfer of power to a civilian governnent and the drafting of a new
constitution, the lifting of restrictions on personal freedons and the
restoration of human rights in Myanmar

B. Chronology of events pertinent to the situation

9. In 1948 the Union of Myanmar (then called Burna) gained its independence
fromBritish colonial rule. From 1948 until 1962, the country was governed by
a parliamentary denocracy based on the Constitution of 2 Septenber 1947

10. The Constitution was drafted by consensus anong the Barmar ("ethnic

Bur mans" who conprise approximately two thirds of the popul ati on) and nost of
the ethnic mnorities including the Shan, Rakhine (Arakan), Kayin (Karen),
Mon, Kachin, Chin, Karenni and Pa-o. It provided for a federal system of
governnent with separate executive, legislative and judicial branches. The
states, while belonging to the Union, were considered autononous.

11. According to Article 201 of the Constitution, ethnic mnorities had, in
theory, the right to secede fromthe Union, but, under Article 202, this right
was not to be exercised until ten years fromthe date of entry into force of
the Constitution.

12. In March 1948, an armed insurgency agai nst the then Governnent of Burna
was begun by the Communi st Party of Burma. From 1948 through 1961, various
mnority ethnic groups joined the arned insurgency.

13. In March 1962, General Ne Wn took power in a coup d' état. He installed
a one-party (Burma Socialist Programme Party) military regime with mlitary
tribunals and courts and operated without a constitution. He enbarked upon a
programe known as the "Burmese Way to Socialisnt.

14. On 28 March 1964, the Law to Protect National Unity was pronul gated,
banning all political parties except the Burma Socialist Programme Party.

15. In 1974 a new Constitution was drafted. However, one-party rule
conti nued.
16. By 1988, wi despread di ssent and denonstrations began in reaction to two

factors, firstly the suppression of all civil and political rights since the
1962 overthrow of the constitutional Government; and secondly, the economc
failure caused by the Burnese Way to Socialism
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17. The econony was in crisis. |In Septenber 1987, the najor currency notes
had been denonetized and approximately 70 per cent of all currency in
circul ati on had been rendered val uel ess. There were al so severe shortages of
donesti c goods and the country, once one of the world' s najor rice producers
and exporters, lost its capacity to nmaintain its international market.

18. From March until June 1988, students and workers denonstrated, and were
attacked by the mlitary. Hundreds of civilians were arrested, many were
severely injured or died fromill-treatnment in detention and many persons were

summarily or arbitrarily executed. On 21 June 1988 the Governnent inposed a
ban on all public gatherings.

19. On 23 July 1988, General Ne Wn resigned as party | eader, promising
econoni c reformand the holding of a referendumto end one-party rule and
institute a multi-party system

20. Denonstrations continued and the arnmy and riot police continued the

crackdown on denonstrators. It is reported that between 8 August, when a

nati onwi de stri ke was held, and 12 August approxi mately 3,000 persons were
killed. Al educational institutions were closed.

21. On 18 Septenber 1988, the military took power. The State Law and O der
Restorati on Council (SLORC) was set up under the chairmanship of the Chief of
Staff, Senior Ceneral Saw Maung.

22. The National Assenbly (Pyithu Huttaw), the Council of State and ot her
governnental bodi es were dissolved. Senior General Saw Maung becane Prine
M nister, Mnister of Foreign Affairs and M nister of Defence.

23. Free el ections were prom sed by SLORC. In response, three main
opposition parties were established: the National League for Denocracy (NLD);
the National Unity Party (NUP, reconstituted fromthe Burnese Sociali st
Programme Party) and the League for Denocracy (LDP).

24, On 23 Septenber 1988, Senior CGeneral Saw Maung, as Chairman of SLORC,
made a statenent to the effect that three conditions for the holding of
el ections woul d have to be net:

"1. Maintenance of |aw and order
"2. Providing smooth and secure transportation

"3. The State Law and Order Restoration Council will strive for better
conditions of food, clothing and shelter of the people and render
necessary assistance to the private sector and the cooperatives to do
so. "

25. In 1988, Daw Aung San Suu Kyi, daughter of U Aung San (the national hero
of independence) and CGeneral Secretary of the National League for Denocracy,
was banned from canpai gning on the grounds that she maintained unl awfu

associ ation with insurgent organizations.
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26. On 20 July 1989, Daw Aung San Suu Kyi was detai ned by Governnent forces
Nunerous ot hers, including nost of the inportant opposition political |eaders
to SLORC, were also arbitrarily detained, and nany of themremain so to date.

27. In May 1990, general elections were held. The opposition (NLD) was
reliably reported to have won the el ecti ons overwhel m ngly.

28. SLORC set up an Election Commission to scrutinize the results of the

el ections and all expense accounts of all elected representatives (SLORC has
stated it does not want to rush the Conmi ssion), the wi nners of the elections
wi || be announced and certificates to the winners will be issued.

29. A Constitutional Convention to decide the terns of the drafting of the
constitution has been announced by SLORC with the participation of al

parties. According to SLORC order No. 11/92 of 24 April 1992 and citing SLORC
order No. 1/90 of 27 July 1990 (contained in CGovernment of Myanmar Press

Rel ease No. 82, dated 26 June 1992) and according to SLORC order No. 9/92
dated 28 May 1992, SLORC, through its Steering Conmittee, was given
responsibility for the preparation of the Coordinating Meeting for the
Conveni ng of the National Convention. Leaders of lawfully existing politica
parties were to attend in nunbers designated by the Steering Conmittee. The
nom nation |list of those representatives were to be sent to the Steering
Conmittee 11 days prior to the neeting. The Steering Comittee was given
responsibility for inviting those el ected individual representatives "standing
[awful ly" on the day the Order (28 May 1992) was issued. The Steering
Conmittee was deened responsible for: deternmining the programmes related to
the hol ding of the neeting; the topics to be discussed; determning the
procedures; determning as necessary the daily and travel allowances of
representatives attending the neeting; subnitting the report on the neeting to
SLORC wi thin one nonth of the neeting; and carrying out all adm nistrative
functions.

30. The National Convention was convened for one-and-a-half days in
January 1993 and was then postponed until 1 February when it was reconvened.

31. Beginning in early 1992, a nass exodus of Myanmar Muslinms from Northern
Rakhi ne state into Bangl adesh was reported. At |east 250,000 such persons are
reliably reported to have sought refuge for fear of persecution. On

28 April 1992, the CGovernnents of Myanmar and Bangl adesh si gned an agreenent
for the safe, voluntary return of the refugees. The repatriation progranme
was suspended and has now been resuned. At present many refugees appear
unwilling to return to Myanmar wit hout adequate international rnonitoring.
According to sources, as of January 1993, approximately 17,000 refugees have
returned to Myannmar; however the voluntary character of the return has been
guestioned and is of great concern to the international comunity.

1. ACTIVITIES OF THE SPECI AL RAPPORTEUR

32. At the invitation of the CGovernment of Myanmar, conveyed by a letter of
the Mnister for Foreign Affairs dated 27 August 1992, and accepted by the
Speci al Rapporteur on 17 Septenber 1992, the Speci al Rapporteur undertook a
visit to that country from7 to 14 Decenber 1992. Prior to the visit, the
Speci al Rapporteur had been in frequent contact with the Pernmanent
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Representative of Myanmar to the United Nations at Geneva and with the

M ni ster for Foreign Affairs who cooperated fully and facilitated the visit
whi ch was originally schedul ed for October but was, however, postponed unti
Decenber for technical reasons.

33. The Speci al Rapporteur visited Myanmar from 7 to 14 Decenber 1992.
During this visit he was received by the Secretary | of SLORC, the Mnister
for Foreign Affairs, the Deputy Mnister for Foreign Affairs, the Chief
Justice, the Attorney General, the Mnister for Devel opnment of Border Areas
and National Races, the Information Conmittee and ot her high-level authorities
of the Government. He also net with the Myanmar Red Cross Society. He
visited sonme sites relevant to his nmandate including Insein Prison, Rakhine
state, the Dagon, Shwe Pye Thar and H ai ng Thaya New Townshi ps.

Meetings with the Mnister for Foreign Affairs

34. The M nister for Foreign Affairs, U Chn Gyaw received the Specia
Rapporteur on 8 and 14 Decenber 1992. During these neetings he discussed a
nunber of different issues relevant to the nmandate of the Special Rapporteur
He stressed that, in regard to the National Convention and the drafting of the
constitution, over eight different groups would be allowed to participate,
representing all segnents of society. He said that only the el ected
representati ves were considered conpetent to draft the constitution, but that
they required a mandate to do so. The National Convention would provide that
nandat e.

35. In regard to turning over the Governnment to the elected representatives,
the Foreign Mnister said that fromthe beginning, there had been a

m sconception. The nmechanismfor the transfer of power requires a basis for
the transfer. There nust be a constitution to determ ne who, for how | ong,
under what circunstances. Al of this had been laid out in SLORC O der

No. 1/90. He further stated that the idea that power would be transferred
within a certain period, so that the el ected representatives could draft their
own constitution, had been m sunderstood by the international conmunity. This
was why Myanmar had "di sassociated itself" from Conmi ssion resolution 1992/58
on the situation of human rights in Myanmar. The international comunity was
interfering in the internal concerns and sovereignty of Myanmar. |n any case,
Myanmar was a country with many different ethnic groups and the Government
must naintain the integrity of the State.

36. The Convention would be a step towards denocracy and the Government
wanted to be doubly sure and not nmake a ni stake and go back to the situation
of 1988 (to the denmpbcracy novenent denonstrations). The Foreign Mnister said
that the United Nations or another country nmay tell Myanmar to go ahead, but
that they could not risk losing a century by making a m stake. He stated that
the constitutional process was not held before the el ections because of
caution regarding the 1988 events. He stated that there were sonme insurgents
who would like to nove in fromthe outlying areas and the Governnent had a
responsibility to maintain normal |aw and order

37. M. Ohn Gyaw stated that there would not be any international observation
of the process because "it is a matter of internal affairs not for too many
cooks".
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38. In regard to the 1982 Citizenship Act, he said that there were citizens,
associate citizens and foreigners. The second group is the offspring of those
who were citizens of Myanmar and intermarried with foreigners. For exanple,
he cited that his son was a citizen, while he was not. Under the new law, his
son woul d be granted all the rights of citizens, such as the ability to own

| and and benefit fromall business rights which he had not been allowed to
enjoy. He said that 98 per cent of the people benefitting fromthis new act
were of Bengali descent and would thus be able to hold | and, but he was not
sure associate citizens would be allowed to hold or own | and. He stated that
persons who coul d not produce an identity card would have a probl em

39. Concerning the utilization of the Ofice of the United Nations High
Conmi ssi oner for Refugees (UNHCR) to facilitate the repatriation of Myanmar
Muslims to Rakhine state, he said that Myanmar had not asked for one penny
fromthe international community or UNHCR for the repatriations. The
Governnent was paying for all of the aid. He further stated that the idea

t hat these persons' goods, |ands, and houses had been taken away is fal se.
Myanmar is taking care of the problens and is able to cope with the flows.

Nor does Myannmar need the aid of the International Conmittee of the Red Cross.

40. He stated that some subversive canpai gns in Bangl adesh, kept persons from
com ng back. These insurgents are causing trouble to the Bangl adesh

Covernment and they are trying to convince people not to repatriate. There

are sonme persons fromthe Mddl e East who are pronising jobs and other things,
but nost of these people realize they nust repatriate. He said that when the
regul ar inmmigration process resunes, the Government will send back to

Bangl adesh those who did not get inmigration cards.

41. He said however, that "it is a rubbish thing that people have |left
Myanmar. These people who are in the refugee canps in Bangl adesh are perhaps
from Dhaka, but not one single person has left Burma."

42. The Foreign Mnister stated that the allegations received as to hunman
rights violations regarding forced portering by the mlitary were conpletely
false. This, he stated was the weakness of the United Nations. It was being

mani pul ated by the insurgents.

Meeting with Secretary | of SLORC, General Khin Nyunt

43. Ceneral Khin Nyunt received the Special Rapporteur by stating that his
Covernment had accepted the Special Rapporteur nore on a personal basis than
on an institutional one.

44, He stated that there were many accusations of human rights violations in
Myanmar, but that the Special Rapporteur should understand that Myanmar has a
popul ation of 43 million. The CGovernment, he said, was giving priority to the
econom ¢ wel | -being of these people. This should not be hanpered by a snall
group of illegal persons. |In fact, before the arrival of the Special
Rapporteur, there were runours that sonme anti-governnment groups mght "stage
up" to give a distorted image of the country. They had heard that a person
woul d dress like a nonk and lie down in front of the Special Rapporteur's car
But, in fact, during the short period of four years since the SLORC had
assuned power, the CGovernnent of Myanmar was doing its best to inprove the
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life and welfare of all the people in that country. 1In the case of Myanmar,
what ever the Governnent does, it is criticized. Al countries should respect
human rights w thout distinction and Myanmar had done its best in that
direction.

45, In this regard, General Khin Nyunt said that the three new t ownshi ps seen
by the Special Rapporteur were projects which has endeavoured to inprove the
life, welfare and econom ¢ and social rights of the people. H aing Thaya was
a pl ace where the poorest people of Yangon had noved. They used to be the
illegal dwellers of tenples and ceneteries. In this township, the Covernnent
had tried to inprove the living conditions of the residents by establishing
school s, hospitals and other facilities. People were given |land free of
charge. I n Dagon New Township, there are al so sone nore well-to-do people.
There are markets and schools and a university woul d be established soon.

46. He cited the border areas' construction projects of roads and bridges.
He said that local inhabitants were voluntarily cooperating in these

devel opnent projects. Accusations of forced | abour were distorted. Such
accusations, he said, "are disseninated by the terrorist people and groups"

47. He said in regard to persons who did not make contact with the Specia
Rapporteur, that there nmay have been sone who did not wish to see the Special
Rapporteur. 1t was not because the Governnent prevented them from doing so,
but because they are engaged in illegal activities. Those who break the | aw
will do the same after their release. He said that sonme rel eased prisoners
were having relations with the minute terrorist groups. There are al so sone
people frompolitical parties who may break the law. They were free to engage
in business or other legal activities, but not illegal activities. In any
country, law and order nust be maintai ned. Those who break the | aw nust be
puni shed.

48. He said that the slanderous stories about torture and ill-treatnment were
not true. There may be sonme prison wardens who treat prisoners badly. They
are disciplined in accordance with the law. He said that the Specia
Rapporteur had been allowed to see nore than he had seen the previ ous year at
Insein Prison. The reason why he was not shown nore this year, was that there
was concern that sone prisoners night have caused harm or presented danger to
the visitors.

49, He said that during the Special Rapporteur's visit to Rakhine state he
saw a |lot and could see that the stories com ng out were not true. He said
that the Special Rapporteur had observed the Mayor's (foot) marathon. The
peopl e were enjoying that event enthusiastically. It was not sonmething that a
Governnent could arrange. The event was the third one and had been pl anned
way in advance and not to coincide with the visit. At the end of the nonth,
there woul d be the traditional boat regatta which many people woul d attend.

50. He stated that regarding actions by mlitary personnel, Myannmar has a
green book which explains rules and regul ations to be followed by the nmenbers
of the arned forces including those concerni ng puni shrent in case of
violations. Such violations will be tried by a court martial. 1In the case of
serious offenses such as nurder or rape, the case may be transferred to an
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ordinary court to assure inpartiality. These rules and regulations are
strictly applied and there is no way that a nmenber of the armed forces would
violate the human rights of the ordinary people.

51. He said that the green book was distributed fromgenerals down to the

| owest sol diers. The CGovernnent does not deny that in the heat of fighting,

t hese regul ations may be violated, but the nedia exaggerates. As soon as such
an incident is known, inmediate action is taken

52. He said that his Government knew that one of the two | adi es acconpanying
t he Speci al Rapporteur (the person referred to was the qualified interpreter
for the Special Rapporteur) participated in an anti-government denonstration
in front of the Enmbassy of Myanmar in London on 27 May 1991. He said he would
show t he Special Rapporteur two pictures to prove this. 1In spite of know ng
this, the Government accepted the Special Rapporteur because they thought they
shoul d pay respect to him He said that even after the Special Rapporteur
cane to Myannmar, her orientation was to organi ze neetings between the Speci al
Rapporteur and anti-governnent groups. He stated that he said this not to
conplain, but sinply to call the Special Rapporteur's attention to the fact.

53. He ended the neeting by stating that the Governnent was attenpting to
devel op the country politically, economically and socially, and that although
there were problens, they would overcone them They could not destroy or
disintegrate the country. They would carry on action in accordance with the
| aw agai nst any activity ainmed at disunity and destruction of the country.

54, Politicians were quite free to go about their business and to trave
freely in the country with the permission of the Governnent. However, they
could not be allowed to disturb the peace and tranquillity or bring about
disorder. In order to understand the human rights situation in the country,

the situation had to be seen in the total framework as explained by him The
Governnent is not repressing the people tightly.

Visit to the three new t ownshi ps

55. The Speci al Rapporteur was taken on 11 Decenber 1992 to the three new

t ownshi ps, Dagon, Shwe Pyi Thar and H ai ng Thaya. Dagon Township |ies about
45 m nutes outside of Yangon on the banks of the Nayoma Creek and can be
reached by crossing a snmall bridge on the road which connects it to Yangon

At Dagon New Townshi p, the Special Rapporteur was shown the site of the new
university which is to replace Yangon University. The professors from Yangon
University will be transferred to the new university. Yangon University wll
then be used as a post-graduate University. |In the first phase the University
will accept 5,000 students in August of 1993 and eventually will acconmodate
up to 80,000 students in a self-contained community with its own water system
hospital, transportation and residential facilities. The education will be
partly subsidized by the State.

56. The CGovernnent informed the Special Rapporteur that people from Yangon
and other areas voluntarily noved to Dagon for a better life. There, they
were afforded a plot of land for a nom nal fee and were allowed to construct
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their own honmes. There is a hospital, a new water system elenentary and
secondary school s, businesses and other neans of livelihood for the
i nhabitants and | ow cost transportation to Yangon

57. Shwe Pyi Thar is a new township popul ated by sonme peopl e who, according
to the Government, noved voluntarily, and others who were forced to nove
because they were living illegally in the city as squatters or honel ess

persons. For 5,000 kyats they nmay buy a plot of land 20 feet by 60 feet and
may build their own home. Most of the inhabitants are day | abourers who earn
between 30 to 75 kyats per day and the Government gives sone subsidies for the
purchase of the | and.

58. Here too, there is a hospital, narkets, schools and other facilities for
the self-containment of the conmunity. The Special Rapporteur was taken for a
tour of the approximately 20 to 25 bed hospital where the Special Rapporteur
was told that people were being treated for dysentery, tubercul osis and ot her
respiratory diseases, natural and problematic pregnanci es and some
nutritionally rel ated di seases. The Speci al Rapporteur was al so shown a new
yout h sports facility with a denonstration by the children of all the
activities.

59. H ai ng Thaya is the largest of the new townships w th 150, 000

i nhabitants. It may be reached by ferry boat. The Special Rapporteur was
shown the sections first devel oped and i nhabited before 1988. The inhabitants
are nostly formerly honel ess persons who had been living illegally in

ceneteries in Yangon. The Governnent told the Special Rapporteur that the
persons were not forcibly noved, but that once they were told that they were
living illegally, they chose to nove to H aing Thaya. There is a Yangon Gty
Devel opnent Conmittee, which oversees its devel opnent and a Director of the
Human Settl ement Housi ng Devel opment. There is a conmittee for the

devel opnent of plots of land 20 feet by 40 feet, which generally cost

1,500 kyats, but if the fanmily cannot afford this, the Governnment subsidizes
the land. The families build their own hones.

60. Most of the inhabitants were said to be jobless but the Governnment is
trying to find jobs for them There is social welfare and schooling. There
is a 25 bed hospital, which the Special Rapporteur was unable to see due to
lack of tine. On the way back to Yangon, the Special Rapporteur was shown a
noder n hi ghway and overpass construction site which had been recently built.

Visit to Insein Prison

61. At Insein Prison the Special Rapporteur was given an extensive tour of

t he grounds, on which new vegetables and flowers had been planted. He was
shown the wor kshop buil dings, the tower, prisoners taking their afternoon
bath, the hospital, which appeared to house prisoners instead of sick persons,
and a snall kitchen with freshly prepared pots of food. The facilities had
been freshly painted.

62. The Special Rapporteur was not allowed to see any of the detai nees he had
requested to nmeet. These prisoners were detained under SLORC Order 1/88
prohibiting the assenbly of five or nore persons or under the 1950 Emergency
Provisions Act. Several of thembelonged to political parties, sone were
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students and one was a nmonk. In the case of the nonk, U Zaw Ti ka, the Special
Rapporteur received allegations while in Myanmar, that he had died from
torture received while in custody at Insein Prison. The authorities told the
Speci al Rapporteur that such a person, as far as they knew, did not exist.

The authorities stated that when a nonk is arrested, he is defrocked and given
a lay name, and suggested that this could be the reason why they were unaware
of any such person. According to the prison authorities, five of the
det ai nees the Special Rapporteur requested to see were in good health. These
are: UTin OCo, UKyi Mawung, Zagana, Mn Lo Naing and Tin Tun. Five others
were reported as "not known to the authorities". They are: U Wn Tin,

U Khun Sai, U Tun Shwin, Myint Sein and U Shwe Tin.

63. The Speci al Rapporteur had made a request in witing on the first day of
his stay in Myannar as to the detainees he wished to see and asked for free
access to those and other detainees at Insein Prison

64. After repeated requests nade orally, the Special Rapporteur was told that
the higher authorities do not interfere with the running of the prison and
that the request should be nade to the prison authorities. At the tinme of the
prison visit, the prison authorities stated that they were unable to conply
with the Special Rapporteur's request to see the detainees because they

requi red authorization fromhigher authorities. Subsequent to the prison
visit, it was explained to the Special Rapporteur that the reason he was not
allowed to see the detainees is because the Government was concerned "t hat
some prisoners may give harmor danger to visitors".

Visit to Rakhine state

65. The Speci al Rapporteur nmade a one-and-a-half day trip to Rakhine state
where he was able to speak with a nunber of Myannmar Muslimvillage | eaders and
to ask them about religious and ethnic tolerance. The villagers were
assenbl ed by the Governnent and Governnent authorities were seated with the
Speci al Rapporteur during the encounter. Sone other villagers were al so asked
guestions by the Special Rapporteur as he passed by with the CGovernnent

of ficials.

66. O her persons in Yangon whom the Special Rapporteur had formally
requested to see and nany persons with whom he either wi shed to nmake contact
or who had expressed a wish to see him were not allowed to receive or speak
to the Special Rapporteur. Alnost all of these persons were visited by the
mlitary intelligence. The Special Rapporteur was told that " persons are
free to engage in business or other legal activities but not inillega
activities. There nmay be some who do not wish to cone to see you. It is not
because the Governnent is preventing (them) from seeing you but because they
are engaged in illegal activities."
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67. In regard to this situation, the Special Rapporteur transmitted on the
| ast day of his visit, 14 Decenber 1992, the following letter to the
Gover nnent :

"Excel | ency,

"I have the honour to refer to your letter of 27 August 1992 in
whi ch your CGovernnent stated that it |ooked forward to welconming ne to
Myanmar as an expression of continuing cooperation with the
United Nati ons.

"As you are aware, by operative paragraph 3 of Conm ssion on Human
Ri ghts resol ution 1992/58 on the situation of human rights in Myanmar
t he Conmi ssion decided to nominate a special rapporteur for the purpose
of, inter alia, establishing direct contacts with the Governnent of
Myanmar and with the people of Myanmar, including political |eaders
deprived of their liberty .... | wish to bring to the attention of your
Covernment my concern that, in addition to being prohibited from
establishing direct contact with any of the political |eaders deprived of
their liberty, direct contact with nany of the people of Myanmar usefu
to ny nandate, was nade inpossible.

"It has cone to nmy attention that during the course of ny visit,
several persons wi shing to nake direct contact with the Specia
Rapporteur or persons whomthe Special Rapporteur requested to contact,
were reportedly visited by nmenbers of the intelligence services and told
not to establish or receive contact with the Special Rapporteur and the
acconpanyi ng United Nations staff nmenbers. Under Conmi ssion on Human
Ri ghts resolution 1992/59 regarding reprisals directed at groups or
i ndi vi dual s cooperating with the United Nations' bodies, it is stated
that threats or intimdation against wi tnesses or persons wishing to
cooperate with the United Nations are prohibited. This resolution
further states that Governnments should take all steps necessary to
protect the lives and physical integrity of these persons.

"I urge the Governnment of Myanmar to take the necessary steps to
conply with the above cited resolution

"Accept Excellency, the assurances of ny highest consideration.”

68. By letter dated 23 Decenber 1992, the Mnister for Foreign Affairs of
Myanmar responded to the Special Rapporteur's letter

"Dear Professor Yokot a,

"I refer to your letter dated 14 Decenber 1992 and | wi sh to convey
that | amquite dismayed at the tone and the substantive thrust of the
various points you raised.

"As you are aware, we in Myanmar are consistently sincere in our
wi sh to have a continuing cooperation with the United Nations. But this
cooperation cannot be a channel to override the fundanmental principles of



E/ CN. 4/ 1993/ 37
page 14

nati onal sovereignty and non-interference in the internal affairs of
Nation States, as enshrined in the Charter of the United Nations.

"To be specific, you nmentioned your nandate as 'establishing direct
contacts with ... including political |eaders deprived of their
liberty ...". As explained nany times previously, | reiterate that there
are no political prisoners in this country, but only some politicians who
are under detention for breaking the established | aws of this nation.
"You al so nentioned that 'persons whomthe Special Rapporteur has
requested to contact were reportedly visited by nmenbers of the
intelligence services and told not to establish or receive contact with
t he Speci al Rapporteur ' In this regard, | do regret that you have
put in your official letter one side of the story which you were kind
enough to qualify by 'reportedly'.

"Even if such an unfounded all egation has taken place, being 'told
not to' cannot conceivably be construed as 'threats or intimdation'.

"I avail nyself of this opportunity to convey to you our sincere
and continuing wish to cooperate with the United Nations in the belief
that it is an inmportant elenment of our systematic endeavour towards
establ i shing the denocratic systemin an atnosphere of peace,
tranquillity, prosperity and orderly processes rather than under anarchy,
di sintegration of the nation, and tragic and sensel ess destructive acts.

"This denocratic systemwe aimto establish will be on foundations
that are within the paraneters of our history, traditions and culture."

Pl ease accept, Professor, the renewed assurances of ny high
consi derati on.

Yours Sincerely,

Ohn Gyaw
I11. ALLEGATI ONS
A. Right to life
1. Death penalty
69. The death sentence is pernitted under Myanmar | aw;, neverthel ess, no death

sentence has been carried out since 1988. In July 1989, SLORC Order No. 1/89
established mlitary tribunals and SLORC Order No. 2/89 established the
procedures for adjudication through mlitary tribunals of persons contravening
any SLORC Order. Under these provisions, mlitary tribunals were conpetent to
hand down penalties of no less than three years' inprisonnent, life

i mprisonnent or the death penalty.

70. On 6 Septenber 1992, by SLORC Order No. 12/92, nilitary tribunals were
revoked and on 1 January 1993, by SLORC Order No. 1/93, all death sentences
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passed by civil or mlitary courts or tribunals between 18 Septenber 1988 and
31 Decenber 1992 were comuted to transportation for life (life inprisonnent).

2. Summary or arbitrary executions in the context of arned conflict

71. On 5 Cctober 1992, the Myanmar M nister for Foreign Affairs, U Chn Gyaw,
addressed the United Nations General Assenbly stating that in April 1992, the

SLORC had suspended "all offensive operations in Kaying state and other parts

of the country to consolidate national solidarity and unity". (See statenent

by H s Excellency U Chn Gyaw, Mnister for Foreign Affairs and Chairnman of the
Del egati on of the Union of Myannmar, in the general debate of the

Ceneral Assenbly at its forty-seventh session, p. 10).

72. According to other information provided by non-governnental sources to

t he Speci al Rapporteur, many of the violations described bel ow that had
occurred before the cease-fire reportedly continued to occur. Although the
direct nmlitary attacks did cease during the rainy season, they are alleged to
have begun again. In addition, many of the violations reported did not take
place as a result of the direct mlitary "offensives". The Special Rapporteur
was told that in areas within or near conflict zones in the Kayin, Kachin and
Karenni states, many persons had been summarily executed for being suspected
of insurgency by the arny. In other cases, civilians suspected of giving aid
to insurgents, either materially or by providing food or shelter were

execut ed.

73. One worman from Kayin state told the Special Rapporteur that the military
had recently entered her village because they suspected the villagers were

I endi ng support to the insurgents. She stated that as she and sone ot her
villagers were attenpting to escape into the jungle, the mlitary shot dead
the two persons behind her

74. The Special Rapporteur was infornmed that if the mlitary suspected that
villagers were insurgents or were providing aid to insurgents, that entire
village was often given orders to relocate by the Township Level Law and Order
Restoration Council (LORC). 1In a nunber of cases reported to the Specia
Rapporteur, civilians were executed when they either refused to rel ocate upon
orders or when they attenpted to escape to avoid rel ocation

75. One 18-year-old woman from Pruso Town told the Special Rapporteur that
her 20-year-ol d husband had been shot dead in front of her for having

di sobeyed orders to relocate. The woman told the Special Rapporteur that the
mlitary had come to her village with |l ocation orders. She, her husband and
two other persons had fled nearby to work on another parcel of land. The
mlitary continued the relocation operation in the area and when they arrived
one week later at the |ocation where the wonan and her husband had fled, they
did not speak or give any warning before shooting. The woman's father-in-1Iaw
later cane out of hiding to fetch sone water and was shot dead by the
mlitary.

76. The Speci al Rapporteur was shown a relocation order dated 6 March 1992
(Pruso LORC 385) from Pruso Townshi p, Kayah state. Fifty-seven villages were
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listed as being required to nove. The Order stated that those who did not
nove by 20 March 1992 woul d be considered "bandit-insurgents” and "woul d be
elim nated".

3. Death as a consequence of rape

77. Information received fromover 30 interviews with Myanmar Misli m wonen
from Rakhi ne state and other wonmen from areas of armed conflict indicated that
a large nunber of rapes by entire groups of Myanmar nilitary had been taking
pl ace. Many wonen provi ded testinony that wonen in villages relocated by the
arnmy were rounded up and taken to military barracks where they were
continually raped. In other circunstances, wonen have all egedly been taken by
the military when the husband, or other male in the fanmily, had fled at the
approach of the army. Oten, the "pretty" or young ones were raped

i medi ately in front of fanmly menbers and then taken away. Wnen who had
returned to their villages stated that sone of the wonmen anong t hem had di ed
as a result of the continual rapes. Two ferale health workers intervi ewed by
the Special Rapporteur reported that in their clinic, wonmen with rape wounds
had been adnmitted and had later died from bl eeding or subsequent infection

It was reported to the Special Rapporteur that on 9 March 1992, nenbers of
SLORC Regi nent 254 raped and killed nine wonen (Tong Du Kai, Lanung Tu

Marau H u, Jingphaw Lu, M Hoi Roi, Hpau Roi, Shi Hpau La Hkawn, Shi Hpau

Ri m Roi) near Yonan stream Bhanp township in Kachin state

78. Due to time constraints and the difficulty in obtaining data on this
delicate subject, the Special Rapporteur wi shes to point out that his findings
are not conplete and that the true extent of the problemcould not be
ascertained during this initial visit.

4. Death of forced porters

79. According to testinony received by the Special Rapporteur, thousands of
persons have been killed since 1988 by the military throughout Myanmar whil e
providing forced portering for the mlitary. Anmongst the nost affected groups
seemto be the Myanmar Muslins of Rakhine state, the Karen, Shan and the Mon

80. Dozens of persons fromdifferent states interviewed by the Specia
Rapporteur provided testinmony. Wtnesses fromseveral areas told the Specia
Rapporteur that although sonme persons were able to bribe their way out of
portering, nost could not afford to. Fromthe nunber of persons interviewed
who gave corroborating evidence, there is strong evi dence suggesting a
systematic pattern of summary or arbitrary execution of forced porters.

81. One person told the Special Rapporteur that hundreds of young boys from
Kal or and Pal ong had been taken between February 1989 and March 1990 as forced
porters. He stated that nmost of them were taken when they went to fetch water
at the reservoir near the nmilitary barracks where seven different reginments
were posted including Regiment 114. He witnessed one truckl oad of about 80
boys being taken from Shan state to Kayah state. He reportedly w tnessed boys
being put on the front line carrying nilitary equi pment and huge rice bags.
When they were caught in crossfire, many of the boys were killed. This sane
wi tness told the Special Rapporteur that the convicts (Qurkas) were even nore
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at risk as porters since they were tied together so that they could not
escape. In another incident, a young porter was seen being beaten to death by
the mlitary for tal ki ng back.

82. In a further reported case in Kayah state, porters were allegedly used as
nm ne- sweepers. Two young boys had been taken as porters when they coul d not
pay the 5,000 Kyats demanded as a bribe. They were forced to act as

m ne- sweepers. Wen a soldier ventured forth and stepped on a nine, one of

the boys was told to carry him but the soldier died. The porter was then
reportedly severely beaten by the other soldiers. He managed to escape, but
died a few days later in a hospital in Kalor

83. The Speci al Rapporteur was told by dozens of refugees, all Manmar
Musl i ms from Rakhine state in the Junmapara Transit and Gundum refugee canps in
Bangl adesh, that men were routinely taken fromthe villages for forced
portering. Wtnesses said that many of the nen had been killed while
attenpting to flee. Nunerous wonen told the Special Rapporteur that their
husbands had been taken away for portering and had not been seen again
Furthernore, only a few of these wonen were able to verify if their husbands
were in fact dead or alive.

84. One Karen witness told the Special Rapporteur that during the time he was
forced to be a porter, he saw nany others killed when they were unable to
carry the heavy loads. 1In one such case, a porter fell and was unable to get
up. A sergeant kicked and hit himwith a rifle butt until he died. 1In

anot her case, a man of Indian descent fainted. The sane sergeant who had
killed the above-nentioned porter, kicked himand then drowed himin a

stream

5. Death during forced | abour other than portering

85. According to the testinony of persons taken to provide |abour in the
construction of railroads (Aung Ban-Loi kaw railroad), roads or clearing jungle
areas for the mlitary, hundreds of persons were killed by the military when,
as with porters, they were unable to carry loads and to continue the hard

| abour. The | abour projects reportedly included two nmajor railway projects,

ot her border devel opnent projects of the Governnent, particularly along the
Thai - Myannar border, and | abour for the mlitary particularly in the areas of
conflict in the Karen, Karenni, Shan, and Mon areas.

86. It was reported however that the | abourers died nost frequently as a
result of constant beatings, unsanitary conditions, |ack of food and | ack of
nmedi cal treatnent, once they becane sick or wounded and unable to continue
work. Wtnesses also provided information that sone friends or relatives who
returned fromthe work in the border devel opnent projects died afterwards as a
result of the wounds and di seases contracted during their |abour

6. Death as a result of the prohibition of freedomof politica
participation, expression and assenbly

87. Thousands of persons were reportedly summarily executed during the nass
denonstrations for denmpcracy in 1988 and during the student strike in
Decenmber 1990. A nunber of persons who had participated in the denonstrations
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told the Special Rapporteur that the denonstrators were unarmnmed and had been
attacked by the mlitary. Students, professionals, workers and thousands of
poor peopl e including organi zed beggars were shot or beaten to death while
denonstrating. One man in Yangon saw the military transporting bodies in
trucks during the follow ng days.

88. One person fromthe new township, H ain Thaya, who had been in close
proximty to the bodies of the students killed in the 1990 strike, told the
Speci al Rapporteur that the nmilitary brought many bodies to H ain Thaya for
mass burial. In one truckload, nost of the bodies had bull et wounds, but that
i n another, the heads and faces of npbst of the students had been beaten and
crushed.

7. Death in custody

89. The Speci al Rapporteur was given extensive testinony as to the pattern of
the deaths in custody, however, the nunber of persons actually reported to
have died while in custody are limted to those who were wel |l -known or persons
who were related to or known by those who were able to nmake contact with the
Speci al Rapporteur. According to evidence received, the true nunber of deaths
are far greater.

90. In the cases received by the Special Rapporteur in which violations of
the right to life occurred while in detention and in which charges were fil ed,
these detentions were primarily carried out under SLORC orders, the 1950

Emer gency Provisions Act, particularly 5(J) article 17 (1) of the 1908

Unl awful Association Act and article 122 (1) of the Penal Code regarding

puni shrrent for high treason. The Special Rapporteur received information that
some violations of the right to life of |eaders of political activities
reportedly occurred after these persons were arrested under |aws pertaining to
common crimnality.

91. Deaths in custody were nost frequently reported to have been a result of
torture or the result of torture aggravated by the conditions of detention
Det ai nees are reportedly provided with insufficient, often spoiled food. The
vegetables grown within the prisons are allegedly cultivated with human
fertilizer further provoking the spread of disease. The prisoners are kept in
unsanitary conditions in small cells, forced to sleep on cold cenent floors
and deni ed bl ankets and cl ot hi ng.

92. It was reported that a doctor made rounds once a week, but that he rarely
stopped at any of the cells. In sone cases, the Special Rapporteur was told
that those who conpl ai ned of a medi cal problemwere beaten. Medica

treatnent, if provided, was insufficient in quality and quantity of both

nmedi cation as well as medi cal supervision

93. It was reported that when fanmilies tried to provide food, clothing or
nmedi ci ne to detainees, they were either confiscated by the authorities or
thrown away.
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94. The following provides a list of some political |eaders and el ected
representatives, students and nonks who are known to have died while in the
custody of the Myanmar authorities:

(a) Maung Thawka, aka U Ba Thaw, 65 years old (NLD CC nenber) was
arrested on 23 July 1989 and sentenced in Cctober 1989 to 20 years' hard
| abour under Sections 5(A) and 5(B) of the Energency Provisions Act. He was
suffering fromsevere spondylitis, a spinal disease and was severely beaten
during the Septenber 1990 hunger strike in Insein Prison so that his right
side was paral ysed. He died on 9 June 1991

(b) U Maung Ko, (NLD CC Menber), 52 years old, was arrested on
23 Cctober 1990 and died in jail on 9 Novenmber 1990 - while the H gh
Conmi ssi oner for Refugees, Ms. Qgata was on mission in Myannar. He was not
sentenced. He had been a close friend of ASSK, and died fromtorture.

(c) U Ti m Maung Wn, 50 years old, (NLD MP for Kayan Township
Constituency-2), was arrested on 23 Cctober 1990 and sentenced to 5 years
i mprisonnment, though it is not clear under which law. He died on
18 January 1991, allegedly fromleukaenia, though his famly and his famly
doctor insist that he was not known to have | eukaemnm a before his arrest. He
was believed to have died fromtorture.

(d) U Nyo Wn, 60 years old, Secretary of the People's Progressive
Party, which was denounced by the SLORC as a conmuni st organi zati on. He was
arrested in July 1989 and died as a result of torture on 15 March 1991. He
was sent to the hospital in Ygn three days before he died and is reported to
have asked after Tin Maung Wn (nentioned above - indicating that they had
been tortured together. No reason for death was given. It is not known if he
had been sentenced).

(e) Bo Set Yaung, aka U Khin Maung, over 80 years old. Hs w fe and
el dest daughter were also arrested. Both are still in jail on charges of
being in contact with the Comruni st Party (BCP). He had poor health and was
deni ed nedical treatment. He died in solitary confinenent in February 1990.
It is not known whether he was sentenced.

(f) Kyaw Myo Thant, 25, arrested July 1989, died in May 1990. He was
sent enced under SLORC Order 8/88.

(9) U Co Tha Tun, 82, arrested on 7 May 1990 under 5(j) of the
Emer gency Provisions Act. Menber of the Arakan League for Denocracy. Died in
July 1991. Cause unknown, also unknown whet her he was gi ven nedica
treat ment.

(h) Soe Htay, 19 years old, was arrested on 12 April 1991 and di ed on
16 April 1991, reportedly as a result of torture. He was an active NLD
menber. He had not been sentenced.

(i) Mohaned |1yas, over 65 years of age, a political |eader from Arakan
state. He was arrested on 16 June 1992 and died in hospital on 19 June.
According to testinony received by the Special Rapporteur, he had been
severely tortured.
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(j) U Zawt i kka, sayadaw of Shwe Phone Pyint nonastery who died in
custody in Decenber 1992. He had been treated in a hospital for cancer but
was returned to jail where he died. Sentence and arrest date unknown.

(k) U Soe Wn, arrested in 1988, from Mandal ay, and died in custody,
t he date cannot be confirned.

8. Death of H V-positive fenale prostitutes

95. According to information nade avail able, a group of wonen from Myanmar
were either forced (sold) into prostitution or lured into prostitution in
Thai l and by nmen pronising jobs with high pay. The wonen contracted H V/ Al DS
and were repatriated from Thailand to Burma. After this, according to some
sources, the women were killed with cyani de capsul es by Myanmar authorities.
Anot her source indicated that the wonen "di sappeared" after being returned to
Myanmar. One source told the Special Rapporteur it was |likely the wonmen had
been killed, although perhaps not by cyanide. Another explanation given was
that they returned to their fanmlies; while another source indicated that they
could never return to their villages and famlies, but that perhaps sone of
themwent into hiding in other villages where they would not be known. The
conposite of evidence suggests they nay have been killed upon their return to
Myanmar but the information gathered by the Special Rapporteur was
insufficient to come to a firmconclusion as to the fate of these wonen.

96. Persons providing information to the Special Rapporteur alleged that the
following is only one such case known. Over a dozen rescued Myanmar
prostitutes, ages 14 to 20, were seen by the Special Rapporteur, but it was
not known how many of them were H V-positive (estinmates of infection of
prostitutes in Thail and vary between 60 to 90 per cent).

B. Torture, cruel, inhuman or degradi ng puni shnent

1. Treatnment of persons during arned conflict

97. The Speci al Rapporteur received sone allegations regarding the
ill-treatment by the Myanmar nilitary of insurgent prisoners of war (POM),
however, the Special Rapporteur was not able to assess these allegations
because he did not have access to any sites of POWdetention or to rel evant
Wi t nesses, nor was he made aware of any rel eased PONM who nay have been abl e
to provide first-hand testinony.

98. In regard to war-tinme violations, a high-level Governnent source stated
that at the lower level, in the heat of fighting, the rules and regulations in
the military manual prohibiting physical integrity rights nay be viol ated,

but, the medi a exaggerates, and as soon as the Governnent is nade aware of
such an incident, it takes inmmedi ate action

99. The Speci al Rapporteur al so received sonme allegations of physica
ill-treatment of POAs detained by insurgent groups but due to a | ack of access
to witnesses, he was al so unable to assess these reports.

100. Allegations were received of torture of persons suspected of being
i nsurgents. One 30-year-old Karen man told the Special Rapporteur that he had
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been picking punpkins in a field and was carrying sone back to town when he
was det ai ned by some soldiers. He was taken to the officer-in-charge who was
told by the soldiers that he had been carrying mnes. He reported he was then
tied up and taken to a | ocation where porters had been rounded-up, and was
kept bound while the porters were nade to carry heavy |loads. He was then told
to informon the insurgents. Wen he deni ed knowi ng anything, he allegedly
was beaten and ki cked and forced to dig, what he was told, was his own grave
O her forns of torture reportedly used during interrogation were rolling a
nmetal pole up and down his shins, burning himwith cigarettes on the feet and
hands and covering his head with a cloth pulled tight to the brink of
suffocation. After two and a half days, he escaped.

2. Forced portering

101. The Special Rapporteur received information fromnore than 30 persons
regardi ng the occurrence of torture in the context of portering. The areas
reportedly nost affected were the Shan, Kayah, Mn, Kayin and Rakhi ne states.
The porters told the Special Rapporteur that they were forced to carry

nmuni tions and other military equi pnent, sacks of rice and various provisions
wei ghing 45 kil ograns or nore, often through nountainous terrain. They told
the Special Rapporteur that the load cut into their shoul ders, backs and | egs
and that when they were too weak or wounded to continue, or sinply fel

behi nd, they were beaten with rifle butts, banboo or netal rods and kicked by
the sol di ers.

102. One nman from Shan state told the Special Rapporteur that he had w tnessed
about 80 young boys being taken away in an armny truck from Kal aw town for
portering. They were reportedly taken when they went to the reservoir to get
wat er near the army canp and were transported to another military canp about

95 miles away. One of the boys, who was tortured but escaped fromthis group
told the Special Rapporteur that they were continuously beaten and that he saw
many other porters succunb as a result of the beatings and the heavy | oads.

The Speci al Rapporteur has been informed that this w tness has since died as a
result of ill-treatnent.

103. One nan from Rakhi ne state showed the Special Rapporteur extensive scars
on his back and shoul ders all egedly received fromthe heavy | oads and from
beatings. He told the Special Rapporteur that he had escaped across the
border and was afraid of being sent back to Myannar

104. The Special Rapporteur was informed that the harsh climatic conditions
exacerbated the effects of the ill-treatnment received by the porters. The
nmountai n tenperatures could be very cold at night but in some regions it was
extremely hot during the day when they carried their |oads, and thus a | arge
proportion of the porters reportedly suffered fromnmalaria, tubercul osis and
other respiratory di seases, dysentery, parasitic infestations and infections
of their open wounds. The Special Rapporteur was told that there was no
nmedi cal care for those who were ill and as a result nany died on the side of
the road. The Special Rapporteur was also told that the porters were
continually cursed and were insulted with racial or ethnic slurs.
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3. Conditions under detention

105. Students, persons involved in politics, witers, professionals and

rel ati ves of suspect persons told the Special Rapporteur that they had been
submitted to torture by the Myanmar authorities. The Special Rapporteur was
told that nost of the torture occurred during the initial interrogation
period. The military intelligence units allegedly carried out nost of the
torture and the units naned as having neted out the harshest treatnment were
the M 7, and then the M 6, 11 and 12. The harshest prisons were reportedly
I nsein, Thayawaddy and Thayet. The latter two, plus Mandal ay Prison, which
are |located far from Yangon, were reportedly where prisoners who were not fit
to be seen as a result of torture, would be sent, in order to avoid famly
Visits.

106. Many different torture techniques were reportedly used, including severe
beatings with nmetal rods and chains covered with rubber; the "iron road" which
consi sted of a netal rod being rubbed up and down the shins; being burned with
cigarettes; nade to nmaintain certain positions such as the "notorcycle" for
hours; near suffocation or drownings; water torture; sleep deprivation; being
made to dig "ones own grave"; and being forced to watch other detainees being
tortured. One man told the Special Rapporteur that whilst under detention in
an army canp, he was forced to watch wonen bei ng raped by arny personnel

107. The Speci al Rapporteur was told by one student from Yangon that he was
arrested in 1990 for his part in the denonstrations. He was allegedly
interrogated by the M 6 for a nmonth during which tinme he w thstood beati ngs,
the "iron road", cigarette burnings on the face and hands, the rubber covered
chain and near drowning. Afterwards he was taken to Insein Prison where he
was kept in a special block (thi thant) away fromthe conmon crimnals. He
told the Special Rapporteur that the detainees in this block were beaten
daily. Oher students fromthis sanme block told the Special Rapporteur about
"beating parties" to which one of the prison authorities would invite his
friends.

108. Another person told the Special Rapporteur that he was sent to a specia
conpound in Insein Prison called the "soldiers' dog kennel". In order to get
t hrough the passageway with a | ow roof, one was forced to craw on hands and
knees over bits of broken brick. The back part of the conmpound had | arge dogs
posted all around it who poked their heads through gaps in the nesh fence.
Thi s person was taken to the hospital (the nmain ward A) after the hunger
strikes which took place in 1990. There he was allegedly beaten with the
rubber - covered chain.

109. Another person from Shan state told the Special Rapporteur that he was
put in a cell into which water was constantly dri pped regardl ess of where he
woul d position hinself, which resulted in conconitant sleep-deprivation

110. Sone wonen informed the Special Rapporteur that they were generally
treated | ess harshly than the nen with the exception of the M 7 which
allegedly dealt with themas they did with the nmen. The Special Rapporteur
was told that generally the interrogations were carried out by nen with a
worman present. They reported beatings, sleep deprivation, threats to their
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fam lies and hearing other wonmen bei ng beaten. One young woman who was hal f
Karen and hal f Rakhi ne was all egedly severely beaten by the M 7 before she
was brought to Insein Prison

111. Wonen fromthe Rakhine state were allegedly brought to arny barracks and
kept there for raping. The Special Rapporteur received information that sone
worren being forced to relocate were raped in front of their famlies and one
man told the Special Rapporteur he was forced to watch a woman bei ng raped.

112. One person told the Special Rapporteur that in one military prison near
Kal aw, a Muslim boy of 17 was ordered to clean out the pigsty, but being
Muslim he refused. He was then brought in front of the other detainees and
beaten. The prisoners were forced to watch as the boy's head was repeatedly
dunked into a bucket of filth containing live insects. The boy was then

al l egedly taken away and never seen agai n.

113. The nost difficult aspect of the prison conditions was reportedly the
extreme deprivation of water for all purposes. The Special Rapporteur was
told many tinmes that detainees were forced to sleep on cold cenment and that
practically all of themsuffered resultant paralysis of their Iinbs as well as
respiratory infections. The food was allegedly insufficient and of poor
quality, and sonetines spoiled. The cells were small and there was no
provision for adequate hygiene. As a result, alnost all detainees also
reportedly suffered fromdysentery.

114. The Special Rapporteur was told that the doctor canme around once a week,
but usually did not stop at the cells and never entered themto check persons
conpl aining of a disorder. Patients in hospitals were allegedly rarely given
any nedication and what they were given was rarely adequate.

C. D sappearances

115. The Special Rapporteur was told that many of the cases of persons in
prison had actually begun as di sappearances. Many persons reported that their
famlies did not know where they had been taken, and as family visits were
only allowed after sentencing, many were held i ncommuni cado detention for
nonths. Sone fam lies had | earned fromother released prisoners or through
synpat hetic prison guards where their relative was being held, but they could
not go to the prison to see them None of the cases received by the Specia
Rapporteur of transferred prisoners were reported to their fanili es,
particularly as transfers allegedly often took place after torture. Sone
persons who were detained after the 1988 denonstrati ons and who were not well
known reportedly remain di sappear ed.

116. It came to the Special Rapporteur's attention that after the 1988

and 1990 denonstrations, nmany persons disappeared. Nunerous persons told the
Speci al Rapporteur that they assunmed that their relatives had been killed, but
that the authorities denied any allegations and have never nade any statements
or taken any action to clarify the fate of these persons or to return the

bodi es for identification and proper burial. It was alleged several tines
that many bodi es of persons killed by the mlitary during the denonstrations
were taken for mass burial in a nlitary intelligence conpound near the
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airport (Yae Kyi Aing) and to the new township, H aing Thaya. The Speci al
Rapporteur was requested to encourage investigations into these alleged nass
graves to clarify the fates of the disappeared persons.

D. Arbitrary and prol onged detention

117. The Nobel -prize w nner, Daw Aung San Suu Kyi is the only person being
hel d under prol onged house detention without trial, under the 1975 State
Protection Act. She has been detained since May 1989. It has been reported
that her health has suffered and that she recently undertook a hunger strike.
Recent reports stated that she would probably be tried after the Nationa
Convention and after the new Constitution was drafted under the |aws of the
new Constitution. The Special Rapporteur was not allowed to see her.

Hi gh-level authorities told the Special Rapporteur that this was because the
| aw and order needs of the other 43 million inhabitants of Myanmar coul d not
be prejudi ced by one person considered inportant by outside countries or

or gani zati ons.

118. O her persons in fact have not been arbitrarily detained in the sense
that they have been charged with contravention of one of the martial or other
energency laws. In a few cases, persons involved in politics were charged
with the conmi ssion of a conmon crinme. The Special Rapporteur was told,
however, that persons were kept for |ong periods before being presented before
amlitary tribunal and sentenced.

119. The Special Rapporteur was told that detainees taken before nilitary
tribunals were told to plead guilty in order to reduce their sentences. Most
told the Special Rapporteur they had refused. The nilitary tribunals were
reportedly set up with one "judge" who did not ask for w tnesses, evidence or
other testinmony. The detainees were allegedly not allowed any counsel or

ot her defence and were never told when they woul d be brought before a
tribunal. Mst often, after reading the charges agai nst the person, the judge
reportedly read out the sentence. Several persons were reportedly not
sentenced until days before their release. The majority of persons who
provided testinony to the Special Rapporteur were rel eased under SLORC

Oder 92/11 in April of 1992. A total of over 1,700 persons are known to have
been rel eased under this order. Since Decenber of 1992, reports indicate that
arrests and detentions have continued. Anong the approximately 30 persons
known to have been detained are the follow ng 4 persons: Thein Htun

Moe Kyaw Oo, Naing Ko Ko, Yi Yi Myint (female).

E. Freedom of expression

120. During his visit the Special Rapporteur was pleased to note that severa
nmenbers of the foreign press, including nmenbers of a foreign tel evision canera
crew were allowed entry into Myannar. These persons were all owed free access
to many public areas and public events such as a foot narathon in Yangon, but
were not all owed access to detainees inside prisons, or to border regions,

i ncl udi ng Rakhi ne state.
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121. Neverthel ess, the Special Rapporteur was inforned that within Myanmar the
witten press, radio and television continued to be subject to governnental
censorship, and that the distribution of witten material was al so subject to
governmental limtations and control

122. The Governnment also told the Special Rapporteur that the foreign press
woul d not be allowed at the National Convention or to be present at the
drafting of the Constitution.

123. In July 1989, reportedly hundreds of NLD nmenbers distributed |eaflets.
Many were all egedly detained, but the Special Rapporteur was told that it was
not known why, of those detained, six young boys (all eight-year olds) were
singl ed out for sentencing.

124. Persons who were detained were allegedly not able to publish at all after
they were released. One actor was allegedly unable to appear in novies after
his rel ease

125. One witer told the Special Rapporteur that all witers were obliged to
fill in questionnaires regarding their political beliefs. Those who refused
or answered "wongly" were subsequently restricted from publishing and nmany
wer e det ai ned.

126. The Speci al Rapporteur was informed by persons rel eased from prison
in 1992 that during their detention they were not allowed any witten

material, including the State-run newspaper, or material with which to wite
or non-political literature; they were reportedly al so denied access to
radi os.

127. Contact with foreigners is legally prohibited including receiving or
passing information or witten nateri al

F. Situation of Myanmar Muslins of Rakhine state

128. The Special Rapporteur was informed by Governnents, specialized agencies
and non-governnmental organi zati ons working in academ ¢ settings that Myannar
Musl i ms of Rakhine state (or Arakan state) conprise approximtely 40 per cent
of the 3 million inhabitants. He was told that Mislim persons began their
mgration into Myanmar in the twelfth and thirteenth centuries. A second wave
of migration took place in the seventeenth century and a third in the early

ni neteenth century. This |last novenent took place while Myannmar, (then Burng)
was a colony under British rule. Bangladesh at that time, was part of India
and Burna was rul ed by greater Indian governance rather than by the
authorities in Britain. Mvenment of persons across what would | ater becone
nati onal borders between Bangl adesh and India or India and Myanmar was then
uni npeded and natural. By the time Burna becane an i ndependent Union in 1948,
there was a consolidated Burnmese Muslim popul ati on of | ndian/Bangl adesh
ethnic origin.

129. Non-governnental sources told the Special Rapporteur that the novenment of
this group has been restricted since i ndependence. The restrictions on
novenent prevented themin part frommaking the initial application for
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citizenship in 1948, as well as for any category of citizenship since.
Because of the restrictions on novenent, even identification or residency
cards were often unavailable to these Mislim Rakhi ne.

130. Al of the Myanmar Muslinms from Rakhine state interviewed by the Specia
Rapporteur were born in Myanmar. Mst said that their parents had been born
in Myanmar, but they were not sure about their grandparents' birthplaces.
Sone of the persons interviewed spoke Burnese. Mst spoke a certai n Bengal
dialect simlar to the Chittagonian dial ect which is spoken in the Bangl adesh
regi on bordering Rakhine state. The dialects are not identical however, and
all of the persons interviewed spoke the dialect specific to Myanmar and not
Bangl adesh. The Special Rapporteur was informed that despite the fact that
the language is indicative of historical residency in Myanmar by the Muslim
Rakhi ne, their |anguage is no longer officially recognized by the authorities
as one of the "languages of Myanmar". The new nationality |aw requires that
citizens be able to speak one of the officially recognized | anguages. Under
this law, the Rakhine are thus excluded for qualification as citizens.

131. Nevertheless, contradictory information regarding citizenship status was
conpiled in that nost of the persons interviewed said that they had been
allowed to vote in the 1990 general elections, a right understood to be
reserved for citizens

132. The Special Rapporteur was told that when Burma becane an i ndependent
Union, attenpts were made to expel sonme of the Rakhine Muslim popul ation, and
the first flow of refugees took place. A large exodus took place in 1978 when
a census was carried out and again in 1991 whi ch marked the present nass
exodus to Bangl adesh.

133. Since that time,it is alleged, the resettlenment policies to places other
than sites of origin, have disrupted famly integrity and curtail ed access of
this group to | and adequate for making a living. The nbst recent Mislim
Rakhi ne refugee flow, primarily to Bangl adesh, began in 1988. At the tinme of
t he Special Rapporteur's visit to Bangl adesh, there were approxi mtely

250, 000 Myannmar refugees in Bangl adesh

134. The Special Rapporteur had occasion to carry out numerous interviews with
these refugees in three different refugee canps; neverthel ess, due to tine
l[imtations, a conplete analysis of the denographics was not possible. The
Speci al Rapporteur, however, was able to ascertain that nost of the refugee
popul ati on cones from four Myanmar sub-districts, Buthidaung, Muungdaw,

Rat hedaung and Akyab all within Rakhine (Arakan) state. Over 95 per cent of
the refugees are Muslim however sone Hi ndu Rakhine are also anmpong this

ref ugee popul ati on.

135. According to the information received and carefully reviewed by the
Speci al Rapporteur, in addition to the non-respect for the famly unit and

I ack of land resources due to arbitrary resettlenment, the Mislim Rakhine are
one of many ethnic mnorities in Myanmar who have not been adequately granted
civil, political, social, economc and cultural rights commensurate with those
peopl e consi dered "Burnmese". Al though the Special Rapporteur received

i nformati on that some places of worship had been destroyed or debased, the
conposite of evidence carefully reviewed by the Special Rapporteur indicated
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that the systenmatic repression of the Rakhine Miuslins and other minorities is
based upon ethnic and racial intolerance rather than religious intolerance.
They, like other ethnic minorities, along the Thai-Manmar border, have been
at high risk of being internally displaced by the arny and taken for use as
forced porters or forced | abourers. These practices carried out by the
Myanmar aut horities, and nost frequently the arny, have given rise to the

al |l eged grave violations of the physical integrity rights.

136. The Special Rapporteur received |large amounts of direct testinony as well
as other well-docunented evidence indicating that the forced rel ocation and
forced portering has led to a systenmatic pattern of torture (including rape)
cruel, inhuman and degradi ng treatnent, di sappearance or arbitrary execution
of Muslim and ot her Rakhine ethnic minorities by the Myannar authorities.

137. A nost all of the persons interviewed by the Special Rapporteur indicated
their fear of returning to Myanmar without international nmonitoring not only

of their actual return, but of the situation once they have returned. They
consistently told the Special Rapporteur that they believed the practice of
abduction for forced portering continues, and that as a result, they again nmay
be tortured and perhaps would be killed. The fear of repeated rape during
forced relocation or as a result of military reprisals for not finding nen for
portering, was also cited by nost of the wonen interviewed as a reason for
resisting repatriation to Myanmar.

138. The CGovernnent stated in its Press Rel ease Nunber 87 of 14 Decenber 1992,

that Myanmar has a "tradition of labour". The press release refers
particularly to accusations regarding the plight of the "Bangl adeshi people in
Myanmar' s Rakhine state". Previous information received fromthe CGovernnent

by the Special Rapporteur referred to this group of persons as Myanmar Mislins
of Northern Arakan state (see Pernmanent M ssion of the Union of Myanmar Press
Rel ease No. 83, page 2 regarding religious freedomand tolerance). Press

Rel ease No. 87 states that the achievenents for all-around rehabilitation in
the very short period of reconstruction, are nmainly due to the vol unteer

contribution of |abour by all nationalities of Myanmar. |t states that "slave
| abour” has never been experienced in Myannmar and that the voluntary
contribution of |abour has al ways been a "noble deed". It continues that,

"(Our religion (Buddhism taught us that these deeds are the nobl est of al
and nmerit attained fromthemw ||l surely lead to a longer life leading to the
attai nnent of N bbana, which is the liberation of both m nd and body from al
forns of attachment... . If sone people think that contributing | abour is the
same as 'slave | abour' that has been forced upon the people, then we nust say
that they have a lot to | earn about our traditions, our culture and way of
life here.”

V. LEGAL FRAMEWORK

139. This chapter sets out the sources of |aw applicable to the situation of
human rights in Myanmar. In this regard, the Special Rapporteur took note of
conventional obligations incunmbent upon Myannar and obligations derived from
i nternational customary |law as well as the applicable donestic | aw
particularly the Myanmar Penal Code and Code of Criminal Procedure.
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A I nternational |aw

Charter of the United Nations

140. The obligation of States to respect the fundanmental rights of all persons
is embodied in the Charter of the United Nations.

141. Article 55 of the Charter states that the United Nations shall pronpote
uni versal respect for, and observance of, human rights and fundanent al
freedons for all without distinction as to race, sex, |anguage or religion
Article 56 of the Charter states that all Menbers pledge thensel ves to take
joint and separate action in cooperation with the O ganization for the

achi evenent of the purposes. Article 2, paragraph 2 states that al

Menbers ... shall fulfil in good faith the obligations assumed by themin
accordance with the Charter.

142. Thus, as a Menber State, Myanmar is granted the rights of nmenbership
under the Charter and has an obligation to cooperate with the United Nations
and other Menber States in taking progressive neasures and joint and separate
action in cooperation with the Organization to pronote the observance of the
human rights as el aborated in the Universal Declaration of Human Rights within
the territory of the State of Myanmar

143. Further specificity to the obligations under the Charter has been
provided by, inter alia, the United Nations Declaration on the Elimnation of
all Forns of Racial Discrimnation (proclainmed by General Assenbly

resol ution 1904 (XVII1) of 20 Novenber 1963); the Declaration on the

Elimi nati on of Discrinination against Wnen (proclai ned by Assenbly

resol ution 2263 (XXII) of 7 Novenmber 1967), the Declaration on the Elimnation
of All Fornms of Intol erance and of Discrimnation Based on Religion or Belief
(procl ai mred by Assenbly resol ution 36/55 of 25 Novenber 1981); the Declaration
on the Protection of All Persons from Being Subjected to Torture and O her
Cruel, Inhuman or Degradi ng Treatnent or Punishnment (adopted by Assenbly

resol ution 3452 (XXX) of 9 Decenber 1975); the Declaration of the Ri ghts of
the Child (proclainmed by Assenbly resolution 1386 (XIV) of Novenber 1959); and
the Declaration on the Protection of Wnen and Children in Emergency and Arned
Conflict (proclainmed by Assenbly resolution 3318 (XXl X) of 14 Decenber 1974).

Conventi onal obligations

144. |In addition to its obligations under the Charter of the United Nations,
ot her obligations by Myanmar include those arising under the Convention on the
Preventi on and Puni shnent of the Crine of Genocide of 1948, the Sl avery
Convention of 1926 (as anmended by its Protocol of 7 Decenber 1953), and the
Convention on the Rights of the Child of 1989.

145. In regard to the Convention on the Rights of the Child, Mannar
deposited, at the time of ratification, a nunber of understandi ngs and
reservations pertaining to fundanental principles, inter alia:
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(a) Article 37 on torture, cruel, inhuman or degrading treatnent or
puni shnent

"The Union of Myanmar accepts in principle the provisions of article 37
as they are in consonance with its laws, rules, regul ations, procedures
and practice as well as with its traditional, cultural and religious
val ues. However, having regard to the exigencies of the situation
obtaining in the country at present, the Union of Myanmar states as
fol | ows:

"Not hi ng contained in article 37 shall prevent, or be construed as
preventing, the Government of the Union of Myanmar from assum ng or
exercising, in confornmity with the laws for the time being in force in
the country and the procedures established thereunder, such powers as are
requi red by the exigencies of the situation for the preservation and
strengt hening of the rule of law, the nmaintenance of public order (ordre
public) and, in particular, the protection of the suprene nationa

i nterest, nanely, the non-disintegration of the Union, the
non-di si ntegration of national solidarity and the perpetuation of

nati onal sovereignty, which constitute the paranount national causes of

t he Uni on of Myannar.

"Such powers shall include the powers of arrest, detention, inprisonnent,
exclusion, interrogation, inquiry and investigation."

(b) Article 15 on freedom of association and freedom of peaceful assenbly

"The Union of Myanmar interprets the expression '"the law in article 15,
paragraph 2, to nean the laws, as well as the decrees and executive
orders having the force of law, which are for the tine being in force in
t he Uni on of Myannar.

"The Union of Myanmar understands that such restrictions on freedom of
associ ati on and freedom of peaceful assenbly inposed in conformty with
the said | aws, decrees and executive orders as are required by the

exi gencies of the situation obtaining in the Union of Myanmar are

per m ssi bl e under article 15, paragraph 2.

"The Union of Myanmar interprets the expression 'national sovereignty’
in the same paragraph as enconpassi ng the suprene national interest,
nanmely, the non-disintegration of the Union, the non-disintegration of
nati onal solidarity and the perpetuation of national sovereignty, which
constitute the paranount national causes of the Union of Myanmar."

Uni versal Declaration of Human Ri ghts

146. By resolution 217 A (I11) of 10 Decenber 1948, the General Assenbly
adopt ed and proclai med the Universal Declaration of Human Rights "as a commpbn

standard of achi evement for all peoples and all nations ... by progressive
neasures, national and international, to secure their universal and effective
recogni tion and observance ...". The Declaration sets out that "Menber States

have pl edged t hensel ves to achieve, in cooperation with the United Nations,
the pronotion of universal respect for and observance of hunman rights and
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fundanmental freedons". Article 2 of the Declaration further establishes that
everyone is entitled to all the rights and freedons set forth in the
Decl aration, wi thout distinction of any kind..

147. The Universal Declaration of Human Rights is an expression of

i nternational concern for human rights and for international cooperation of

all States with the United Nations bodies charged with nonitoring the

"ef fective recognition and observance" of human rights. |In addition, however
t he Uni versal Declaration has now gai ned custonary acceptance in regard to the
fundamental principles for the recognition and protection of human rights
enbodi ed in the Declaration

148. Article 3 of the Universal Declaration provides that everyone has the
right tolife, liberty and security of person. Article 5 stipulates that no
one shall be subjected to torture or to cruel, inhuman or degrading treatnent
or punishnent. Article 15, paragraph 1, sets out that everyone has the right
to a nationality and paragraph 2 states that no one shall be arbitrarily
deprived of his nationality..

149. Article 29, paragraph 2, of the Declaration states that in the exercise
of his rights and freedons, everyone shall be subject only to such limtations
as are determned by |law solely for the purpose of securing due recognition
and respect for the rights and freedons of others and of neeting the just

requi rements of norality, public order and the general welfare in a denocratic
soci ety.

150. As to the rights and freedons expressed in articles 3 and 5 of the

Decl aration, neverthel ess, there can be no derogation. They pertain to the
nucl eus of rights universally considered jus cogens which may not be linited,
curtailed or infringed upon for any reason of national emergency, nationa
security, sovereignty, national unity, public order, health or norality.
Article 15 of the Declaration, regarding the right to nationality and the
prohi bition against arbitrarily creating statel ess persons, is gaining
customary acceptance as a non-derogabl e principle.

151. Article 6 of the Declaration states that everyone has the right to
recogni tion everywhere as a person before the law. Article 18 sets out that
everyone has the right to freedom of thought, conscience and religion..
Under article 9, no one shall be subjected to arbitrary arrest, detention or
exile.

152. Article 19 states that everyone has the right to freedom of opinion and
expression; this right includes freedomto hold opinions without interference
and to seek, receive and inpart information and ideas through any nedia and
regardl ess of frontiers. Article 20 provides that everyone has the right to
freedom of peaceful assenbly and association and that no one may be conpelled
to belong to an associ ation

153. Wth regard to the administration of justice, article 7 states that al
are equal before the law and are entitled without discrimnation to equa
protection of the law. Al are entitled to equal protection agai nst any
discrimnation in violation of the Declaration and against any incitenment to
such discrimnation.



E/ CN. 4/ 1993/ 37
page 31

154. Article 8 states that everyone has the right to an effective renedy by
the conpetent national tribunals for acts violating the fundamental rights
granted himby the constitution or by |aw.

155. Under article 10, everyone is entitled in full equity to a fair and
public hearing by an independent and inpartial tribunal, in the determ nation
of his rights and obligations and of any crimninal charge agai nst him

156. Article 11, paragraph 1 sets out the presunption of innocence and
paragraph 2 the proscription on ex-post-facto inposition of the law or of its
penal ti es.

157. These rights and protections are incorporated in the major internationa
and regional human rights instruments. Although Myanmar has not become a
party to these international human rights instrunments, these principles are
al so customary in nature although they nmay be subject to the linmtations as
allowed by certain states of energency (see para. 150 above). It is however,
understood, as a general principle of law, that derogations by States from
their obligations to ensure fundanmental rights and protections to persons
within their territory are limted to the time of the public emergency which
threatens the life of the nation and subject to the linitations on the state
of emergency as prescribed by national constitutions. The derogation nmust be
in proportion to the exigencies of the situation and nust not be inconsistent
wi th other obligations undertaken in international |aw. The derogation may
not be applied in a discrimnatory manner solely on the basis of race, colour
sex, religion or social origin.

Article 3 common to the Geneva Conventions of 1949 and Customary Law

158. On 24 August 1992, the Union of Myanmar acceded to the four Geneva
Conventions of 1949 for the protection of war victinms. The treaty obligations
undertaken by ratification are not retroactive in nature and nay not be
applied to actions that allegedly occurred prior to ratification. Treaty

obl i gations binding on Myannmar since ratification, as regards conflicts of an
internal nature, derive fromcomon article 3 of the Geneva Conventi ons.

159. In addition to its treaty obligations, Myanmar was, before ratification
of the Geneva Conventions, and continues to be, obliged to respect the

rel evant rules of international customary |law, particularly those concerning
the "el ementary considerations of humanity" in tinmes of armed conflict as well
as in tinmes of peace as expressed by the principles in conmon article 3.

160. As regards obligations in internal armed conflict, the Internationa
Conference on Human Rights held in Tehran in 1968 requested the United Nations
Secretary-General, "after consultation with the International Commttee of the
Red Cross, to draw the attention of States Menbers of the United Nations to
the existing rules of international |law on the subject and to urge themto
observe that in all arned conflicts, the inhabitants and belligerents are
protected in accordance with 'the principles of the |aw of nations derived
fromthe usages established anong civilized peoples, fromthe | aws of humanity
and the dictates of the public conscience'". This clause, known as the
Martens C ause, was included in the preanble to The Hague Conventions of 1899
and 1907 concerning the Laws and Custons of War on Land and was then
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incorporated into the four CGeneva Conventions of 1949 (art. 63 of the first,
art. 62 of the second, art. 142 of the third and art. 158 of the fourth Geneva
Conventi on).

161. Three customary principles of human rights protection are incorporated in
the Martens Clause: (a) that the right of parties to choose the nmeans and

nmet hods of warfare, i.e., the right of parties to a conflict to inflict injury
on the eneny, is not unlimted; (b) that a distinction nust be nade between
persons participating in mlitary operations and those bel onging to the
civilian population so that the latter are spared to the extent possible; and
(c) that it is prohibited to launch attacks against the civilian popul ation as
such.

162. The Martens C ause has acquired a customary character and thus applies

i ndependently of participation in the treaties containing it. It is of a
non- der ogabl e nature and applies whether or not a state of war has been
declared or the state of war is recognized by a party to the conflict. In
1949, the International Court of Justice, in the Corfu Channel case,

recogni zed the customary nature of these humanitarian requirements. It ruled
that "el enentary considerations of humanity..." belong to the general and

wel | -recogni zed principles which have to be observed in peacetinme as well as
in times of armed conflict (The Corfu Channel Case, Merits, |.C J. Reports
1949, p.22).

163. The International Court of Justice expanded upon this doctrine in the
Bar cel ona Traction case of 1970, when it stated that "there are obligations of
a State towards the international community as a whole" (case concerning the
Bar cel ona Traction, Light and Power Conpany Linited, second phase, Judgnent of
5 February 1970, 1.C. J. Reports 1970, para. 33). It went on to state that
these obligations nmay arise"... also fromthe principles and rul es concerning
t he basic human rights of the human person" sone of which "have entered into

t he body of general |aw'

164. As concerns the application of these principles in situations of peace,
the International Court of Justice el aborated upon the Corfu doctrine in 1986
in the Nicaragua v. U S. A case when it held that "certain general and

wel | -recogni zed principles, nanely: elementary considerations of humanity,
(are) even nore exacting in peace than in war" (N caragua v. U S. A, Mrits,
I.C.J. Reports 1986, p. 114, paras. 215 and 218, citing Corfu Channel, Merits,
I.C J. Reports 1949, p.22).

165. The fundanental guarantees contained in comon article 3 are thus
applicable in all situations pertaining in the Union of Myannar

"(1) Persons taking no active part in the hostilities, including nmenbers
of armed forces who have |laid down their arns and those placed

hors de conbat by sickness, wounds, detention or any other cause, shal

in all circunmstances be treated hunanely, w thout any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other simlar criteria.
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"To this end, the following acts are and shall renain prohibited at any
time and in any place whatsoever with respect to the above-nentioned
persons:

"(a) Violence to life and person, in particular nurder of al
kinds, nutilation, cruel treatnment and torture;

"(b) Taking of hostages;

"(c) CQutrages upon personal dignity, in particular, humliating
and degradi ng treatnent;

"(d) The passing of sentences and the carrying out of executions
wi t hout previous judgnent pronounced by a regularly constituted court,
affording all the judicial guarantees which are recogni zed as
i ndi spensabl e by civilized peoples.”

International Labour Organisation Convention concerning Forced or
Conpul sory Labour

166. Myannar is a party to the I1LO Forced Labour Convention, 1930 (No. 29), of
which article 10 (1) stipulates that "forced or conpul sory | abour exacted as a
tax and forced or conpul sory |abour to which recourse is had for the execution
of public works by chiefs who exercise adm nistrative functions shall be
progressively abolished".

167. Article 10 (2) stipulates that where forced or conpul sory | abour is
exacted under the conditions stated in 10 (1), the authority concerned shal
be satisfied:

(c) that the work or service will not lay too heavy a burden upon the
present popul ation, having regard to the | abour available and its capacity to
undert ake the work;

(d) that the work or service will not entail the renoval of the workers
fromtheir place of habitual residence;

(e) that the execution of the work or the rendering of the service wll
be directed in accordance with the exigencies of religion, social life and
agricul ture.

168. Article 12 sets out that for forced or conpul sory | abour of all Kinds,
t he maxi mum period for which any person nmay be taken in any one period of

12 nmonths shall not exceed 60 days, including the tine spent in going to and
fromthe place of work.

169. Article 16 (2) sets out that in no case shall the transfer of workers be
permtted unless all neasures relating to hygi ene and acconmodati on which are
necessary to adapt such workers to the conditions and to safeguard their
health can be strictly applied.
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170. Article 16 (3) Wen such transfer cannot be avoi ded, neasures of gradua
habi tuation to the new conditions of diet and of clinate shall be adopted on
conpet ent nedi cal advice

171. Article 17 requires that before permtting recourse to forced or
conpul sory | abour for works of construction or maintenance which entail the
wor kers remai ni ng at the workpl aces for considerabl e periods, the conpetent
authority shall satisfy itself that:

"(1) Al necessary measures are taken to safeguard the health of the
wor kers and to guarantee the necessary nedical care and ..."

"(4) in case of illness or accident causing incapacity to work of a
certain duration, the worker is repatriated at the expense of the
admini stration;"

172. Article 18 provides that:

"1. Forced or conpul sory | abour for the transport of persons or goods
such as the | abour of porters or boatnen, shall be abolished within the
shortest possible period. Meanwhile the conpetent authority shal

promul gate regul ations determning, inter alia,

"(b) that the workers so enpl oyed shall be nedically certified to
be physically fit, where medical exam nation is possible, and that where
such nedi cal examination is not practicable the person enployi ng such
wor kers shall be held responsible for ensuring that they are physically
fit

"(c) the maxi mum | oad which these workers may carry. ..
"the maxi num di stance fromtheir hones to which they may be taken ..

"3. The conpetent authority shall further provide that the norma
daily journey of such workers shall not exceed a di stance correspondi ng
to an average working day of eight hours, it being understood that
account shall be taken not only of the weight to be carried and the

di stance to be covered but also for the nature of the road, the season
and all other relevant factors ..."

173. Exceptions to the definition of forced or conpul sory |abour for the
pur poses of the Convention are provided by article 2:

"(a) any work or service exacted in virtue of conpulsory nmilitary
service laws for work of a purely military character

"(b) any work or service which forms part of the normal civic
obligations of the citizens of a fully self-governing country;

"(d) any work or service exacted in cases of emergency, that is to
say, in the event of war or of a calamity or threatened calamity, such as
fire, flood, fam ne, earthquake, violent epidenic or epizootic diseases,
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i nvasi on by aninmal, insect or vegetable pests, and in general any
ci rcunst ance that woul d endanger the existence or the well-being of the
whol e or part of the popul ation;"”

174. |In cases of |abour exacted by the State, falling within this category,

t he obligations incunbent upon the State of Myannmar by virtue of the Charter
of the United Nations, custonmary |egal principles enbodied in the Universa
Decl arati on of Human Ri ghts and conmon article 3 of the Geneva Conventions

of 1949 regardi ng the physical integrity of all persons, remain in effect.
They nust be adhered to in the treatnment of all persons providing | abour
exacted by the authorities of Myanmar regardl ess of the classification of such
| abour.

175. Covernnmental authorities infornmed the Special Rapporteur that |abour on
behal f of the State and particularly portering, was not forced, that it was a
right of the Government to exact this |abour and was in fact an obligation of
all persons in Mynamar to provide |abour. The legal authority cited was the
1908 Vill age Act enacted by the British during the colonial period and said to
have been incorporated into the 1947 and 1974 Constitutions, in the sense that
all laws or regulations existing prior to the drafting of the Constitutions
and not specifically rescinded, are considered still in force.

176. However, the Special Rapporteur was inforned by numerous high-I|eve
authorities and nmenbers of the judiciary as well as the Attorney General, that
both the 1947 and 1974 Constitutions had been revoked in toto and that for
this very reason, there was no legal authority upon which to effectuate the
transfer of governnmental power.

| LO Convention concerning Freedom of Association and Protection of
the Right to Organise of 1948 (No. 87)

177. In 1955 Myanmar ratified the ILO Conventi on concerni ng Freedom of
Associ ation and Protection of the Right to Organise of 1948 (No. 87) to the
effect that:

Article 2. Wrkers and enpl oyers, w thout distinction whatsoever, shal
have the right to establish and, subject only to the rules of the
organi zati on concerned, to join organizations of their own choosing

wi t hout previous authorization.

Article 5 Wrkers and enpl oyers' organizations shall have the right to
establish and join federations and confederati ons and any such

organi zation, federation or confederation shall have the right to
affiliate with international organizations of workers and enpl oyers.

Article 8 (2): The law of the land shall not be such as to inpair, nor
shall it be so applied as to inpair, the guarantees provided for in this
Conventi on.

178. Prior to 1988, by Act No. 6 of 1964 and Regul ation No. 5 of 1976, workers
in Mjanmar were restricted to a unitary workers' organi zation in contravention
of articles 2, 5 and 6 of the |ILO Convention (see Governnment of Myannar

Conmuni cation to the 1LO Cormmittee of Experts, Report No. 24 pp. 48-49). The
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Governnent representative reported to the Conmittee that since 1988 when the
SLORC t ook power, these regul ations have not been formally anended or
repeal ed, but that the unitary trade union structure had been autonatically
renoved and the Act and Regul ati on had becone autonatically defunct.

179. This, however, has not resulted in freedom of assenbly and freedomto
organi ze trade unions as stipulated by the Convention. No new | egislation has
been pronul gated since 1988 to allow for free workers' assenbly and/ or

organi zation. SLORC Order 2/88 prohibiting the assenbly of five or nore
persons remains in effect and substantially linmts any possibility for freedom
of assenbly or the right to organize and carry on trade or workers' unions.
According to the Governnent, changes would not occur in this |egislation unti
after the drafting of the new Constitution which, it was said, would contain

t he appropriate saf eguards.

B. Mmanmar law relevant to the question of human rights

180. One of the fundanental |egal principles is that any | aw shoul d be:
accessible to those to whomit would be applied and to those encharged with
uphol ding the |l aw and those protecting the rights of persons accused of
breaki ng the | aw, clear and unequivocal; and equitably applied, i.e., applied
wi t hout discrimnation.

181. Non-governnental sources indicated to the Special Rapporteur that even
anong professionals including those engaged in the | aw and anbng persons

who are to participate in the National Convention, there is confusion as

to what laws apply. One such law in question is the "incorporation" of the
1908 Village Act on portering into the 1947 Constitution, which states that
all laws passed prior to the drafting of the Constitution remain extant if not
specifically rescinded. The Constitution was cited to the Special Rapporteur
by Government sources as the authority for the continuation of the portering

| aw, despite the fact that the Constitution has been abolished.

Non- gover nment al sources indicated confusion as to whether SLORC Order 1/90
regarding the "leading role" participation of elected officials in the
drafting of the Constitution applied. At the time the Order was drafted, al
potential elected participants were reportedly ordered to acquiesce in witing
to this Order upon threat of detention. The Special Rapporteur was infornmed
that ... persons were arrested for refusing to sign. Government sources told
t he Speci al Rapporteur that Oder 1/90 remains in effect, yet the
interpretation and application of the Order were stated by CGovernnent
officials in contradictory and confusing terns.

Myanmar Penal Code and Code of Criminal Procedure

182. Wiile judicial guarantees set out in the Constitution, according to the
CGovernment, do not apply, the Special Rapporteur was informed by Governnent
authorities that those el aborated in the Code of Crimninal Procedure applied in
all cases heard in civilian courts even when the detention was carried out
under a SLORC Order or energency regul ation

183. Non-governnental sources indicated however, that in the cases of concern
to the Special Rapporteur where the person had been detained for reasons
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having to do with other than commn crimnality the judicial safeguards,
el abor at ed bel ow, of the Code of Crimninal Procedure are not applied.

184. The Myanmar Penal Code and Code of Crimnal Procedure guarantee al
persons detained for the comm ssion of a crine for which punishnent nmay be

i mprisonnent for nore than one year, transportation or the death sentence, to
be charged for the crime conmitted, to be inforned of the charges, to be
granted a just and fair trial by a conpetent court and an appeal to a court in
which a fair and inpartial judgenent nay be had. Only cases for "m nor"
crimes for which puni shnent woul d not exceed one year, namy, in certain
circunstances, be tried in a sunmary manner

185. However, the Special Rapporteur received copies of the relevant SLORC
Orders and other emergency laws or provisions still in effect which were the
basis for detention in nost of the cases of violations reported to the
Speci al Rapporteur.

186. SLORC Order 1/91 prohibits civil servants fromparticipating in politics
and their dependants or persons under their guardianship from participating
directly or indirectly in activities ainmed at opposing the Governnent; 2/88,
prohi bits the assenbly of five or nore persons; and 3/90, relating to the
right to assenble and campaign, forbids criticismof authorities or the
defence forces, insults to SLORC and solidarity of the national races, which
may be puni shable by up to three years in prison and a fine. Oder No. 6/90
of Cctober 1990, bans all unlawful Sangha (Buddhi st Monk) organi zati ons except
the nine sects of Sanghas and has nade action possi bl e agai nst political
parties for the "msuse" of religion for political purposes. |In addition, the
1962 Printers' and Publishers' Law, as amended by the SLORC in July 1989,
remains in effect. Under this |law, "legal organizations that have regi stered
and that wish to print and publish docunents, books and printed material, wll
have to register with the Mnistry of Hone and Religious Affairs and apply for
exenption in accordance with the 1962 Printers' and Publisher' Law'. Al
material is prohibited that opposes the SLORC, the regional LORC at different

| evel s, or the Governnent, insults, slanders or attenpts to divide the defence
forces, instigates actions that affect |aw and order and peace and

tranquillity or contradicts the orders that have been issued whenever
necessary. The 1975 State Protection Act, as anended in August 1991 by the
SLORC, remains in effect. It allows the State to detain without trial for up

to five years any person "who will do, is doing or has done, an act that
endangers the peace of nobst citizens or the security of the State, or the
sovereignty of the State". The 1950 Energency Provisions Act remains and
allows for the inprisonnent for up to seven years of any person who either
"infringes upon the integrity, health, conduct and respect of State mlitary
organi zati ons and governnent enpl oyees", "spreads fal se news about the
Governnent” or "disrupts the norality or the behaviour of a group of people”.

187. In the najority of the cases reported to the Special Rapporteur, the
person was tried by a mlitary tribunal in which the safeguards stipul ated by
t he Penal Code and Code of Criminal Procedure did not apply. By SLORC

Order No.12/92, Martial Law Orders 1/89 of 17 July 1989 and 2/89 of

18 July 1989, investing certain mlitary comanders within their respective
mlitary regions with executive and judicial powers, were rescinded. The
Government informed the Special Rapporteur that none of the persons tried and
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sentenced before the mlitary tribunals were abolished would be retried by
civilian courts. The Governnent stated that the principle of res judicata
applied despite the fact that the trials were sutmmary military trials, but
that any person detained and tried subsequent to the rescission of the
mlitary tribunals would be tried by a civilian court with all the judicial
guar antees of the Code of Crimnal Procedure.

Burma Citizenship Law

188. Before 1982, the laws pertaining to citizenship in Myanmar were
prescribed by Chapter II, article 10 of the 1947 Constitution (Union
Citizenship Act of 1948). Accordingly, Parlianent reserved the right to nake
such laws as it thought fit in respect of citizenship and alienage and any
such law coul d provide for the adnission of new classes of citizens or for the
term nation of the citizenship of any existing classes. The basic |aw held
that "(T)here shall be but one citizenship throughout the Union..."
Citizenship was deened to exist for

(a) Every person, both of whose parents bel ong or bel onged to any of
t he i ndi genous races of Burns;

(b) every person born in any of the territories included within the
Uni on, at |east one of whose grandparents bel ong or belonged to any of the
i ndi genous races of Burng;

(c) every person born in the territories included within the Union, of
parents both of whomare, or if they had been alive at the comrencenent of the
Constitution woul d have been, citizens of the Union

(d) every person who was born in any of the territories which at the
tinme of his birth was included within His Britannic Mjesty's dom nions and
who has resided in any of the territories included within the Union for a
peri od of not |ess than eight years in the 10 years inmedi ately preceding the
date of the commencement of the Constitution or imrediately preceding
1 January 1942 and who intends to reside pernmanently therein and who signifies
his election of citizenship of the Union in the manner and with the time
prescribed by law, shall be a citizen of the Union

189. The 1982 Burna Citizenship Law (Pyithu H uttaw Law No. 1982-7) supersedes
the 1948 Constitution Nationality Laws. The 1982 | aw establishes that there
are three classes of citizens:

citizens
associate citizens
naturalized citizens.

190. One high-level Government official told the Special Rapporteur that the
three groups were: <citizens, associate citizens and foreigners. Another

hi gh-l evel official told the Special Rapporteur that under the 1948 |aw, a
person born of one Burnese parent and one "foreigner” was still a citizen but
that under the 1982 law, this person would beconme an "associate citizen"
Those who had applied and qualified for citizenship before 1982, woul d now
becone naturalized citizens.
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191. Under the 1984 law, citizens by birth are those who are nationals such as
Kachi n, Kayah, Karen, Chin, Burnman, Mn, Rakhine or Shan and ethnic groups as
have settled in any of the territories included within the State as their

per manent home froma period anterior to 1185 B.E., 1823 A . D. The Council of
State may deci de whether or not an ethnic group is national. Every nationa
and every other person born of parents, both of whomare nationals are
citizens by birth.

192. The foll owi ng persons are also citizens:
Persons born of parents both of whomare citizens;

Persons born of parents one of whomis a citizen and the other an
associate citizen;

Persons born of parents one of whomis a citizen and the other a
naturalized citizen;

Persons born of parents of the above categories, one of these parents
havi ng a parent who was either an associate or naturalized citizen

193. According to the Gtizenship Law, applicants for citizenship under the
Union Citizenship Act of 1948 conformng to the stipulations and

qual ifications nmay be determ ned as associate citizens by the Central Body.
No ot her standard criteria for this determnation is set out.

194. Persons may becone naturalized citizens if they are persons who have
entered and resided in the State anterior to 4 January 1948, and their

of fspring born within the State may, if they have not yet applied under the
Union Citizenship Act, apply for naturalized citizenship to the Central Body
furni shing conclusive evidence. The follow ng categories of persons may al so
apply for naturalization:

(a) Persons born of parents one of whomis a citizen and the other a
forei gner;

(b) Persons born of parents one of whomis an associate citizen and the
other a naturalized citizen

(c) Persons born of parents one of whomis an associate citizen and the
ot her a foreigner;

(d) Persons born of parents both of whom are naturalized citizens;

(e) Persons born of parents one of whomis a naturalized citizen and
the other a foreigner.

195. The determination is made by the Central Body. Anmong the qualifications
necessary to become a naturalized citizen is the ability "to speak one of the
nati onal |anguages well". The "national races" and thus the "nationa

| anguages" are determ ned by the Central Body. There are registration

requi renents for the application process to each category of citizenship which
require travel out of the villages and perhaps to another State.
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196. According to articles 30 (c) and 53 (c), associate and naturalized
citizens shall be entitled to enjoy the rights under the |aws of the State,
with the exception of the rights stipulated fromtine to tinme by the Counci
of State.

197. One Governnent source informed the Special Rapporteur that associate
citizens had all the rights of a citizen by birth except possibly the right to
hol d | and. Foreigners have | ess business rights and are not allowd to own
land. It was not nade clear to the Special Rapporteur if this category
referred to "naturalized citizens". Oher CGovernment sources also told the
Speci al Rapporteur that associate citizens could not own |and and that sone

ot her differences may apply.

198. No CGovernnent official inforned the Special Rapporteur of article 8 (b)
of the 1984 Burnma Act, under which, the Council of State nmay, in the interest
of the State revoke the citizenship, associate citizenship or naturalized
citizenship of any person except a citizen by birth.

V. THE NATI ONAL CONVENTI ON FOR DRAFTI NG A NEW CONSTI TUTI ON
AND THE TRANSFER OF PONER TO A CI VI LI AN GOVERNVENT

199. Under article 21 (1) of the Universal Declaration of Human Ri ghts,
everyone has the right to take part in the governnent of his country, directly
or through freely chosen representatives.

200. Article 21 (3) states that the will of the people shall be the basis of
the authority of government; this shall be expressed in periodic and genuine
el ecti ons which shall be by universal and equal suffrage and shall be held by
secret vote or by equivalent free voting procedures.

201. In 1988 the SLORC announced that el ections would be held. Two hundred
and thirty-three political parties were formed by February 1989. Fifty-three
contested the election. The rest either were declared illegal, had boycotted
the el ections (and were then declared illegal for having boycotted) or could
not organize sufficiently to put up candidates, in part, because of the |ega
restrictions on | awful assenbly and freedomto publish and distribute camnpaign
mat eri al

202. On 27 May 1990, general nulti-party elections were held. Governnmental as
wel | as non-governnental sources told the Special Rapporteur that these

el ections were held in a free and fair manner. Ninety-three parties contested
the el ections, of which 27 won seats. Results published by the Governnent
showed that the National League for Denocracy (NLD), then headed by the
presently detained | eaders Utin Oo (Chairnman) and Daw Aung San Suu Ky
(Ceneral Secretary), won 392 of the 485 seats contested (80 per cent of the
vote). O those, 11 died (1 while in custody) and over 70 were jailed and/or
disqualified. There are 281 remaining representatives with 84 of these
potential representatives still under investigation as to their canpaign
expense accounts or other potential canpaign irregularities. At present, the
NLD is allowed to send 97 MPs and 5 nenbers of the party to the Nationa
Conventi on.
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203. The Shan National League for Denpcracy (SNLD) had 23 el ected
representatives. O these, three died (of natural causes) and two were
disqualified by the Election Committee. Eight are still being investigated by
the El ection Conmi ssion

204. The Rakhi ne Denocracy League won 11 seats; the SLORC-backed Nationa
Union Party (NUP) won 10 seats; the Mon National Denocratic Front won 5 seats;
the National Denocratic Party for Human Ri ghts won 4 seats. Four other
parties won 3 seats each; 5 political parties won 2 seats each; 12 politica
parties won 1 seat each and 6 independents won seats, totalling 485 seats

al t oget her.

205. CGovernnent Authorities informed the Special Rapporteur that the intent of
the el ections had been m sunderstood. Follow ng the mass denonstrations for
denocracy in 1988, the then Chairnman of the SLORC, Ceneral Saw Maung,
announced the mlitary coup and stated that "the mlitary nmust first try to
solve difficulties and hardshi ps faced by the people and then carry out a
general election.” It was stated that the purpose of the el ections had not
been to turn over the Governnent to the elected party, but to select the
persons who woul d draft the new constitution, after which, there would be a
change in government. This turning over of the governnent would occur only
after the new constitution provided a | egal basis for doing so.

206. On 27 July 1990 Declaration No. 1/90 stated that a broad-based nationa
conference woul d be convened so that all factors that should be taken into
consideration in drawing up the constitution could be discussed and nade
available to the drafters of the constitution. The Convention was announced
for January 1993.

207. On 24 April 1992, by Declaration No. 11/92, the SLORC announced t hat
there woul d be neetings with the | eadi ng menbers of the el ected parlianent
fromexisting legal political parties and the independent el ected nenbers of
Parliament within two nonths, for the purpose of convening the

Nati onal Convention in accordance with Declaration No. 1/90.

208. On 10 July 1992, a coordination neeting for the convening of the Nationa
Convention was held. It was chaired by a 15-nmenber SLORC Steering Committee
headed by Mj or General Myo Nyunt, Commander of the Yangon MIlitary Comrand.
Twenty-seven el ected nenbers of Parlianent fromthe seven remaining

| egal | y-standing parties attended. The rules of procedure were determ ned by
the Steering Committee. After three days, Mijor General Myo Nyunt announced
that a general consensus had been reached that del egates from ei ght different
categories would be invited to participate in the National Convention:

Five del egates fromeach of the | egally-standing political parties;
Del egates who are the el ected representatives;

About 200 persons representative of the different "nationalities" in
proportions determ ned by percentage of popul ation

Peasants - about 100;
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Wrkers - about 100;

Intelligentsia - about 100;

Public servants - about 100;

Special invitees of the Comm ssion - about 50.

These approxi mately 650 representatives, totalling about 70 per cent of the
overall participants, were to be selected by the SLORC, primarily at the
township level by the |ocal SLORC representatives.

209. In total, 702 del egates had been naned to the National Convention. The
representati ves of the seven parties which won seats in the elections and
which are the only ones of the original twenty-seven which still exist are the
NLD, SNLD, NUP, Union Pao National O ganization, Lahu National Denocratic
Party, Mo or Kham National Solidarity O ganization and the Shan State Kokang
Denocratic Party.

210. The Government informed the Special Rapporteur that there would be free
di scussion at the National Convention within the paranmeters of the six points
determ ned by the SLORC for discussion

Non- di si ntegrati on of the Union

Non- di si ntegrati on of national solidarity;
Consol i dati on and perpetuation of sovereignty;

Enmer gence of a genuine nulti-party denocratic system

Devel opnent of eternal principles of justice, liberty and equality in the
St at e;

Participation of the mlitary (Tatnmadaw) in the |eading role of politics
in the State of the future.

211. As explained to the Special Rapporteur, the SLORC is responsible for
determi ning and administering the rules of procedure by which the discussions
will take place. These rules of procedure have reportedly not yet been
specified to the del egates. The SLORC is al so responsible for the taking of
m nutes during the Convention and for preparing the final report to be
submtted to the SLORC after the Convention. The SLORC will then convene the
Constitutional Drafting Committee.

212. By Declaration 1/90, the SLORC stated that the representatives elected in
the multi-party denocracy general elections in May 1990, woul d be responsible
for drawing up the new Constitution. According to statements by Covernnent
authorities to the Special Rapporteur, Declaration 1/90 remai ns extant.

213. In regard to Declaration 1/90, during neetings with various Government
officials, the Special Rapporteur was variously informed that the el ected
representatives would be allowed to take a "leading role", that elected
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representatives would be allowed to participate in the drafting process in
whi ch all opinions expressed in the Convention woul d be reflected; that they
woul d be allowed a "leading role" but that Constitutional experts as

determ ned and sel ected by the SLORC woul d al so participate; that
participation in the Drafting Conmittee would be determi ned on the basis of
maintaining the integrity of the State and would be a step in the transition
to denocracy, but that this deternination was a question of internal affairs
not to be interfered with by the international conmunity.

214. Non-governmental groups and individuals inforned the Special Rapporteur
that all elected representatives had been required to sign their agreenent to
Order No. 1/90. The Special Rapporteur was inforned that, several elected
representatives and party workers were arrested for refusing to sign.

215. CGovernnent officials told the Special Rapporteur that it has not been
determined if after the constitution is drafted there will be a referendumto
endorse it. No answer was received as to whether a general election will be
held to el ect the People's Assenbly under the new constitution, nor was an
answer obtained as to whether the Mlitary Orders and laws instituted by the
SLORC woul d be abolished under the new Constitution. Governnent sources

i ndi cated that these decisions would be taken by the Constitutional Drafting
Conmi ttee nenbers.

216. The Speci al Rapporteur was further informed that point nunber 6 of

obj ectives on the agenda of the National Convention, i.e., the "leading role"
of the mlitary (Tatmadaw) in the future governnent was not an objective
agreed to by the elected representatives. The Special Rapporteur was told
that it is not clear what role or influence the Tatmadaw is to carry out in
the Drafting Committee and howits role in the future, denocratic government
as defined in the constitution to be drafted was anot her point of great
concern to the el ected representatives.

217. The National Convention was announced for January 1993.

On 9 January 1993, the National Convention was convened with speeches by the
Chairman of the Steering Conmittee and SLORC nmenber, General Myo Thant. There
was no ot her discussion. Several different national constitutions translated
into Burnmese were said to have been received for consideration by the

del egates. Reports received by the Special Rapporteur indicate that a nunber
of elected representatives decided to attenpt discussion as to point nunber 6
of the objectives, i.e., the "leading role" of the Tatmadaw i n the new
governnent. It is reported that the follow ng day, the SLORC announced t hat

t he National Convention was to be postponed until February. The del egates
were told to return home and not to remain in Yangon. Information received by
t he Special Rapporteur does not clarify whether these same el ected
representatives will be allowed to participate when the Convention is
reconvened.

VI, CONCLUSI ONS

218. The visit of the Special Rapporteur to the Union of Myanmar at the
invitation of the Government marked the first tinme international exam nation
of the situation of human rights in Myanmar has been taken up under a public
procedure by the Conm ssion on Human Rights by its resolution 1992/ 58.
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219. The CGovernment facilitated the visit, including travel within the Union
of Myannmar to Rhakine state and to all three new townshi ps near Yangon, to the
projected site of the new university in Dagon New Township, to Insein Prison
to a youth sports facility, sone new highway construction projects and

ext ended many courtesies to the Special Rapporteur

220. "Full and unreserved cooperation" as required under Comm ssion on Hunman
Ri ghts resol uti on 1992/58, however, was not extended to the Specia
Rapporteur. Many persons, including non-governnmental organizations, private
groups and individuals wishing to nmake contact with the Special Rapporteur in
order to provide information relevant to the perfornmance of his mandate, as
wel | as persons whom the Special Rapporteur had requested to see, were
prevented from doi ng so through intimdation and threats on the part of the
mlitary intelligence. The Special Rapporteur was not allowed to see any of
the political |eaders, particularly the Nobel Peace Prize |aureate, Daw Aung
San Suu Kyi, and el ected representatives deprived of their liberty.

221. Manmar is a Menber State of the United Nations and is thus bound by al
the obligations of the Charter of the United Nations wthout selectivity.
Myanmar becanme a party to the Geneva Conventions of 1949 in August 1992 but
has not yet becone party to the two Additional Protocols thereto of 1977
Myanmar is not a party to the International Covenant on Cvil and Politica

Ri ghts or the International Covenant on Economic, Social and Cultural Rights.

222. Manmar is a party to the I1LO Forced Labour Convention, 1930 (No. 29) and
in 1955 it ratified the 1LO Freedom of Association and Protection of the Right
to Organi se Convention, 1948 (No. 87). In regard to Myanmar's conpliance with
this Convention, at the 79th session of the International Labour Conference
held in 1992, the Myanmar Government representative stated that "(T)he new
constitution will incorporate the rights of all workers to formtheir own

i ndependent trade unions in conformity with the denocratic system" However

it was recalled in that session that the case of Myanmar had been consi dered
the previous year (1991) and that since then, no progress had been nade
despite the assurances given by the Government representative and that
furthernmore, "In the nmeantine, the available information on this subject
referred to the extrene degree of atrocities and the unprecedented escal ation
of violations of human rights committed by the nilitary regine".

223. The CGovernment representative recalled that his country was experiencing
a period of transition towards denocracy, and asked that his Governnment be
given nore tinme to obtain results. It was then clarified that the
availability of the choice of trade union pluralismwas an obligation derived
fromthe Convention, that had nothing to do with the political situation, and
it was suggested that the Governnent be asked to take pronpt action to correct
the situation at the legislative | evel (see Provisional Records of the

I nternational Labour Organisation Conference, 79th session, 1992, pp. 60-61).

224, Mannmar is a party to the Convention on the Rights of the Child of 1989.
At the time of ratification, Myanmar deposited a nunber of understandi ngs and
reservations pertaining to article 37 on the prohibition of torture, cruel,

i nhuman or degrading treatnent and article 15 on freedom of association and
peaceful assembly. Article 37 pertains to the non-derogabl e principle of

i nternational customary |aw which prohibits torture, cruel, inhuman or
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degrading treatnent in all circunstances regardless of the political system
times of political, social or econonmic transition or threats to the
non-di si ntegrati on and national sovereignty of a State. Furthernore, when
taking into consideration that these reservations and understandi ngs are in
the context of the treatnment of children, they nust be seen as absolutely
contrary to the object and purpose of the Convention

225. In regard to the understandings and reservati ons deposited on freedom of
associ ati on and peaceful assenbly, it should be taken into account that the

"l aws" considered applicable in the restriction of these rights are narti al

| aws and ot her emergency orders inposed by the nilitary Government in order to
protect the "suprene national interest, nanely the non-disintegration of the
Uni on, the non-disintegration of national solidarity and the perpetuity of
nati onal sovereignty". These concepts have been repeatedly invoked by the
Covernment to restrict free participation in the political process and in the
transition to a denocratic, civilian governnent. |In the context of this
Convention, these restrictions are also to be inposed on children. For these
reasons, the understandings and reservations in regard to article 15 should

al so be considered as contrary to the object and purpose of the Convention

226. Many donestic | aws contravene the basic underlying principles of
jurisprudence. As a general principle, the laws of a country should be clear,
unequi vocal and consistent, accessible to the public and equitably applied.
Various SLORC Orders including Oder No. 1/90 pertaining to the participation
of the elected representatives in the Constitutional Drafting Conmittee, and
nost particularly, the 1982 Citizenship Law, have been unaccessible to those
to whom they woul d be applied, they have been vague, randomy interpreted and
arbitrarily applied. Governnent authorities thenselves, in explaining the | aw
to the Special Rapporteur proffered contradictory interpretations. Lawers
and el ected representatives told the Special Rapporteur that they did not have
any idea which aws and orders were applied, how they were applied or to whom
they applied. The new Citizenship Law provides a striking exanpl e of

di scrimnatory application. The Law, which was not actually applied unti

1988 (the year the new fl ow of Rakhi ne refugees began to Bangl adesh)
jeopardi zes in particular the status of Myanmar Mislins of Rakhine state.

Hi storically, the Rakhine Muslins have been unable to obtain nationality or
residency status identification cards and thus cannot now prove any Kkind of
resi dency or previous nationality status. Secondly, under this new | aw,
persons must prove that they have Burnmese nationality back to all eight
great-grandparents. The Special Rapporteur was infornmed that these provisions
of the law were directed prinmarily at the Rakhine Muslim population to forbid
them from ever gaining nationality or associate nationality (a category of
second-cl ass citizenship). The Special Rapporteur has concluded that the
effect of this lawis to create conditions which pronote statel essness.

Cat egories of persons at high risk of becoming victins of human rights
violations may create flows of refugees which overburden other countries and
Create threats to peace and tranquillity within the region

227. In regard to restrictions on personal freedons inter alia, freedom of
expression, including the freedomto receive and inpart information and the
right of peaceful assenbly, according to testinony received by the Specia
Rapporteur, violations occurred primarily as a result of attenpts of citizens
to participate freely in the political process and the transition to the
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denocratically elected civilian government. Peaceful assenbly of five or nore
persons, publication and distribution of political or social ideas, literature
or ideas critical of the Governnent or the nmilitary, have been systematically
repressed

228. The Speci al Rapporteur received numerous reports of violations of
physical integrity rights. Detentions w thout mnininmum guarantees for persons
under custody, torture, cruel, inhuman or degradi ng treatnment, di sappearances
and arbitrary execution have been carried out by the Myanmar authorities. The
amount of witten and oral testinony received by the Special Rapporteur was
copious. Apart froma small amount of witten infornmation which was

di scount ed because the Special Rapporteur was unable to independently verify
the allegations, the testinony conpiled was consistent. It formed the basis
for the Special Rapporteur's assessnent that these physical integrity
violations in Myanmar have arisen primarily in three najor contexts: attenpts
by citizens to participate freely in the political process and the transition
to the denocratically-elected civilian government, forced portering and forced
| abour and the inposition of oppressive neasures directed at ethnic mnority
groups.

229. According to information received, sone of these violations have been
occurring for many years; neverthel ess, the evidence conpiled by the

Speci al Rapporteur indicates that the violations have not only continued but
have increased over the period of the four years begi nning on

18 Septenber 1988 when the SLORC took over as the military CGovernnent.

230. In regard to summary executions, although the death penalty is permitted
under Myanmar |aw, no death sentence has been carried out since 1988. (n

6 Septenber 1992, mlitary tribunals were revoked and on 1 January 1993, all
death sentences passed by civil or mlitary courts or tribunals between

18 Septenber 1988 and 31 Decenber 1992 were commuted to transportation for
life (life inprisonment).

231. According to information received by the Special Rapporteur, Manmar
authorities were responsible for carrying out arbitrary executions, death
under custody and death due to torture within the context of arned conflict.
This category of violations would include particularly torture (including
rape) and arbitrary executions of persons during forced relocation of entire
villages by the army. Oher such violations included acts of reprisal by the
mlitary and torture or execution of persons suspected of being insurgents or
giving aid to insurgents. Torture and death of porters by the nmlitary have
al so been prevalent. The ethnic mnority groups, including the Shan, Karen
Karenni, Mon and the Rakhine Muslins were victins of these violations. Deaths
of political |eaders or students due to torture or cruel and i nhuman
conditions while under custody, however, occurred in circunstances unrel ated
to any arned conflict.

232. Hundreds of disappearances occurred when persons were taken fromvill ages
for forced portering, particularly fromthe Shan, Mn and Rakhi ne states.
Dozens of Rakhi ne Muslimworen told the Special Rapporteur that their husbands
had been taken away by the military for forced portering and had never
returned. In addition, many detentions of elected representatives, politica

| eaders, students or other persons detained after the 1988 and 1990
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denonstrations, began as di sappearances. The torture reported of these
persons occurred primarily during the period before the acknow edgenent of the
detentions by the Government. Acknow edgenent was in nbst cases nade after
formal sentencing, which in sone cases did not take place until days before
the person was released. After the 1988 and 1990 denonstrations, thousands of
persons were killed and nmany who never returned home were presunmed by their
famlies to have been killed by the nmlitary. The authorities have denied al
such al l egati ons and have not taken any steps to clarify the fate of these
persons. It has been alleged that the bodies of hundreds of these persons
were buried in nmass graves in a nmilitary site near the airport and in H aing
Thaya New Townshi p where access is only possible by ferry.

233. Regarding the treatnent of porters, torture, cruel, inhuman or degradi ng
treatment, di sappearance or arbitrary execution occurred while porters were
forcibly under the power of the Myanmar arny. Sonme of the violations, such as
pl aci ng porters weighted down with | oads of 45 kil ogramres or nore on the
front lines, occurred in conditions of arnmed conflict. But other allegations
of violations of these physical integrity rights of porters occurred while
under the power of the authorities of Myanmar outside of armed conflict
situations. These reports were carefully verified by the Special Rapporteur
in accordance with standard United Nations procedures.

234. Dozens of escaped porters told the Special Rapporteur that they had been
tortured and had w tnessed other porters being tortured or killed during
forced | abour and portering either for devel opnent projects or for the
mlitary. They told the Special Rapporteur that persons fromvillages were
abducted for portering. Village headnmen were forced to round up persons for
the mlitary. Persons were transported in cruel, inhuman or degrading

condi tions, beaten if weakened by exhaustion, disease and exposure and then
often left to die.

235. In the case of the Myanmar Muslinms of Rakhine state, testinony and

i nformati on evaluated strongly indicate, that they have been singled out as
obj ects of these physical integrity violations. As a result, approximtely
250, 000 Rakhi ne Muslins have been forced to flee across the border into
Bangl adesh as refugees. The Special Rapporteur was told by the Governnent
that not one Myanmar Mislim from Rakhine state had fled Myanmar because of
ill-treatment. One official suggested that they had been lured across the
border by subversive elements and by the prom se of international aid.

Anot her Government authority stated that none of the persons in the

Bangl adeshi refugee canps had come from Myanmar and that they had voluntarily
gone there from Dhaka, Bangl adesh

236. Between 7 and 14 Decenber 1992, when the Special Rapporteur visited
Myanmar, approximately 1,700 of these persons had returned (wthout

i nternational supervision) to Myanmar. As of this witing, over 17,000 have
now been returned. International hunmanitarian organizati ons and nenbers of
the international community have expressed serious concern that the
repatriations have not been carried out under conditions that are believed to
have been voluntary, dignified or providing safety. Mnitoring of the

condi tions of safety of these returnees is not being pernmitted by the Myanmar
CGovernment. This has given rise to fears of a resurgence of cyclica
repression of these Myanmar Muslinms as occurred at the tine of independence in
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1948, in 1978 when a census was carried out leading to the flight of
200, 000 Rakhine to Bangl adesh, and again in 1991 which gave rise to the
present nmass exodus to Bangl adesh.

237. In regard to detention of political |eaders and other persons attenpting
to participate freely in the political process, it was inpossible for the
Speci al Rapporteur to determine how nany persons in this category remain in
detention, but it is believed that there remain scores of persons still in
detention wthout any of the judicial safeguards considered as a ninimum
standard by the international community. Anobng these is the Nobel Peace Prize
reci pi ent, Daw Aung San Suu Kyi, who was detained without trial in 1989 under
the 1975 State Protection Act. The Act was then anended in August of 1991
when her term of detention had al nost expired, in order to allow for

prol ongati on of her detention

238. The law was applied in an ex-post facto nanner in contradiction to
international |egal standards. Recent reports stated that she woul d be

rel eased after the National Convention and after the Constitution was drafted
and the new governnment had taken charge. Although over 1,700 persons were

rel eased under SLORC Order No. 11/92 in April 1992, the Special Rapporteur has
received confirmed reports that new detentions of political |eaders have taken
pl ace in 1993.

239. The National Convention preparatory to the drafting of the constitution
was convened on 9 January 1993. After one and a half days the Convention was
post poned reportedly because sone el ected representatives were preparing to
bring up the question of the "leading role of the Tatmadaw (armnmy) in the new
government". Several persons were reportedly arrested for having distributed
witten naterial

240. The National Convention was reconvened on 1 February. Discussion on

the constitution is taking place under a panel of 45 chairnmen el ected by the
8 groups represented as del egates. O these chairnmen, only one is a menber of
the National League for Denocracy which won 80 per cent of the vote in the
national elections. |t has been announced that the universities will reopen
on 19 February 1993.

241. On the basis of the visit to Myanmar and the wel | -docunented information
recei ved, the Special Rapporteur has assessed that serious repression and an
at nosphere of pervasive fear exist in Myanmar. He found that there is a | ack
of accountability on the part of the Government and an absence of |egal and
admini strative protection and/or recourse available for victins and families
of victims of human rights abuses. In the light of these findings, the
Speci al Rapporteur reconmends that the Conmi ssion on Human Rights continue its
close nonitoring of the situation of human rights in Myanmar and extend the
mandat e of the Special Rapporteur to report to the Commission at its fiftieth
sessi on.

VI1. RECOVMENDATI ONS

242. In the light of the above concl usions, the Special Rapporteur subnits the
foll owi ng reconmendati ons for the consideration of the Governnment of Myanmar:
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(a) Al t hough the Special Rapporteur believes the Governnent should give
effect to the political will of the people by transferring power to the freely
and fairly elected civilian government; nevertheless, he is of the opinion
that inplenentation of the follow ng non-political, human rights
recomendati ons shoul d not be del ayed by, nor subordinated to, considerations
of political transition

(b) The CGovernnent of Myanmar should fulfil in good faith the
obligations it has assuned under Articles 55 and 56 of the Charter of the
United Nations "to take joint and separate action in cooperation with the
Organi zation for the achi evement of ... universal respect for, and observance
of, human rights and fundanmental freedons for all without distinction as to
race, sex, language and religion.” Oher rights under the Charter shoul d not
be invoked as limtations on these obligations assunmed erga omes.

(c) The Government of Myanmar shoul d consi der accession to: the
I nternational Covenants on Human Ri ghts; the Convention agai nst Torture,
Cruel, Inhuman or Degrading Treatnent or Punishnment and to the two protocols
additional to the Geneva Conventions of 1949. In addition, it should
i Mmediately withdraw its reservations and understandings to articles 15 on
freedom of associ ation and 37 regarding the prohibition of torture of ninors,
of the Convention on the Rights of the Child.

(d) The systemof law, both constitutionally and legislatively, in
Myanmar shoul d be regul arized to be accessible to those to whomit would be
applied, to be clear and unequivocal and to be equitably applied. The ongoing
state of emergency should be lifted and nartial law in the formof SLORC
Orders and ot her emergency | egislation should cease to be the basis of |aw

(e) Myanmar | aw shoul d be brought into line with accepted internationa
standards regardi ng protection of the physical integrity rights. Anobng these
i nternational standards are the right to life, protection against
di sappearance, prohibition of torture, cruel, inhuman or degrading treatnent,
provi di ng humane conditions for all persons under detention and granting the
m ni mum st andard of judicial guarantees, as accepted by the internationa
comunity, in order to further ensure the physical integrity of all persons
under all forns of detention. Freedom of expression should be all owed
including a free press and nmedia. The Special Rapporteur recomends that
constitutional and international |egal experts fromdifferent regions be
invited by the Governnent of Myanmar to share their expertise with Myanmar in
the drafting of the new constitution and other I|egislation

(f) The Government shoul d take neasures to conply with its obligations
under |LO Convention No. 29 by eradicating the practice of forced portering
and other forced | abour which has provoked systematic torture, cruel inhunman
and degradi ng treatnment or puni shnent, di sappearances and nmass arbitrary
executions. It should also take i medi ate steps to anmend and i npl enent
| egi slation in accordance with ILO Convention No. 87. In conpliance with this
Convention, it should allow for the exi stence and practice of free trade
uni ons and free association for the purpose of participation, in the civil and
political as well as econonic, social and cultural life of the country.
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(9) The 1982 Citizenship Law should be revised or anended to abolish
its over-burdensome requirenents for citizenship. The |aw should not apply
its categories of second-class citizens in a nmanner which has discrimnatory
effects on racial or ethnic nminorities particularly the Rakhine Mislinms. It
shoul d be brought in line with the principles enbodied in the Convention on
t he Reduction of Statel essness of 30 August 1961. The Union of Myanmar shoul d
consider ratification of both this Convention and the Convention relating to
the Status of Refugees of 28 July 1951 and its Additional Protocol of
31 January 1967.

(h) In order to pronote repatriation of the Myanmar Muslins and ot her
mnorities, the Government should create the necessary conditions of respect
for their human rights. The CGovernnment should assure, in |law and practice
their safe return and resettlenent in villages of origin. To this end, it
shoul d al so pronote their conmplete civil, political, social, econom c and
cultural participation in Myanmar without restriction or discrimnation due to
st at us.

(1) The Speci al Rapporteur recomrends, in the light of the seriousness
of the refugee and repatriation problem and the grave threat this situation
poses to the physical integrity of Myanmar ethnic and racial nminorities as
well as to the peace and security in the region, that an international human
rights nonitoring team in conjunction with the mandate of the Specia
Rapporteur, be allowed access to the border areas. In addition, this team
shoul d be all owed access to the sites of repatriation within Myanmar. This
team woul d operate with an integrated human rights/humanitari an approach with
consi deration for the refugee and repatriation issues. It is suggested that
it be conmposed of independent experts and sel ected representatives of the
speci al i zed agencies with expertise in the relevant areas.

(j) Mlitary and | awenforcenment officials should be thoroughly
infornmed and trained as to their responsibilities for the treatnent of all
persons as set out by international human rights instrunents and humanitarian
| aws, standards which should be incorporated i nto Myanmar nationa
| egi sl ati on.

(k) G ven the magni tude of the abuses, official condemation should be
made by the Governnent of all acts by authorities involving human rights
violations. Such acts, including all acts of intimdation, threat or
reprisal, should not benefit fromthe present system of conplete denial and
i mpunity of the Governnent.

(1) Daw Aung San Suu Kyi and all other political |eaders including the
el ected political representatives, students, workers, peasants and others
arrested or detained under nartial law after the 1988 and 1990 denpnstrati ons,
or as a result of the National Convention, should be tried by a properly
constituted and i ndependent civilian court in an open and internationally
accessi bl e judicial process. |If found guilty in such judicial proceedings,

t hey should be given a just sentence, alternatively, they should be
i mediately released, with the responsibility of the Government to refrain
fromall acts of intimdation, threat or reprisal to themand their famlies



