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PARTI CULAR APPLI CATI ONS OF THE RI GATS OF DEFENCE | N RELATI ON TO
ANTI COVPETI TI VE PRACTI CES

O sone remarks on effective respect for fundanental rights*

Fr édéri que Daudr et

Conmi ssioner, Direction générale de I a Concurrence, de |a Consonmation et
de | a Répression des Fraudes, (DGCCRF), Bureau de la Politique générale
de la Concurrence, et des Pratiques anticoncurrentielles

"There are fundanmental values wi thout which even the nost el aborate | aw
woul d be reduced to a soulless and epheneral set of rules". This view m ght
serve to set the tone for a discussion of the rights of the defence and
conpetition | aw.

Taki ng freedom of trade and industry as its basic principle, the
O di nance of 1 Decenber 1986 made profound changes in the institutiona
nmechani sns of conpetition in France.

Respect for freedons were the innovative aspect in the establishment of
t he new economic order, and substantial safeguards were therefore incorporated
into the procedures designed to ensure the free functioning of the market.
The previous arrangenents, sharply criticized on account of the exceptiona
powers they conferred on the Administration and their inadequate provision for
adversary proceedi ngs before the Conpetition Conm ssion, thus gave way to a
nmechani smthat both cut down the constraints on econonic operators and ensured
effective conmpetition, with the broad aimof respect for fundanmenta
principl es.

The nost i medi ately obvi ous changes were the separation of investigative
and deci si on-maki ng powers and the renoval of the prerogatives of
i nvestigation derogating fromordinary law. The introduction of a truly
adversary procedure before the Council |ikew se reveal ed the inportance and
scope of the changes.

In the interest of the proper administration of justice, the new rules of
the gane were nade nore conplete with the transfer of control over decisions
of the Conpetition Council to the branch of justice that is the constitutiona
guarantor of freedons: enforcenent of the |aw on anticonpetitive and
restrictive practices is now overseen by the courts, under the genera
authority of the Court of Cassation

Over a period of four years, noreover, the Supreme Court and the Paris
Court of Appeal, in addition to providing a literal interpretation, sought to
speci fy and suppl ement the procedural rules concerning the rights of
defendants, in the light both of the general principles of our domestic |ega
system and the fundanental rights deriving fromthe international undertakings
entered into by France.

* Gazette du Palais, 22-23 April 1992.
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These efforts to define a procedure affordi ng basi c safeguards were
applied with equal rigour to the two nmain stages of the proceedings: the
coll ection of evidence or investigation; and discussion of the evidence and
conplaints, i.e. the adversary phase in which all parties are heard.

This body of jurisprudence, taking into account the subtle al cheny
bet ween conpl ex and changeabl e noti ons and the inmutabl e principles of |aw,
nmust certainly be welconed as a very significant step forward in regard to the
rights of the defence.

It is the very reflection of the views expressed by André Potocki, who
held that "the | aw of competition nust pronote econom c freedom but al so, and
above all, freedom as such".

l. Fundanmental rights and the collection of evidence

Wth regard to conpetition - or, nore exactly, anticonpetitive
practices - the evaluation and possible penalization of activities show ng
signs of a breach of established rules require prelimnary, detailed and
conpr ehensi ve investigation in all cases. The changing real situation to
which the law on conpetition applies and the technical nature of the economc
concepts enployed in the definition of anticonpetitive practices nake it
i npossible to nove inmediately fromthe facts to the Iaw, an accurate
eval uation of the facts and a fair description of the practices call for an
active phase of research and investigation. |In other words, it is essentia
to make the case ready to be tried, in order to establish unequivocally
whet her an of fence has been committed or whether the econonic order has been
affected

The investigation is therefore essential, serving both as a guarantee of
objectivity for those subject to the Ilaw on conpetition and as a neans of
ensuring the effective application and observance of that law. Neverthel ess,
ef fectiveness in the preparatory phase, however necessary, cannot be sought at
any price. As in crimnal matters, the nmethods of investigation nmust aimto
ensure respect for the fundanental rights of the individual and the basic
principles laid dowm in our |legal tradition, nmany of which have been
reaffirmed by the Constitutional Council and reflected in the internationa
conventions on human rights.

VWhile the law on anticonpetitive practices does not relate to crimna
law - other than in the specific case provided for in article 17 of the
O di nance of 1 Decenber 1986 - it certainly comes within a broadly punitive
sphere, given the nature of the sanctions that nmay be deci ded upon by the
Conpetition Council.

This is how the Constitutional Council sees the powers of sanction vested
in the various administrative authorities.

In several decisions, it has taken the view that article 8 of the
Decl aration of the Rights of Man and of the G tizen and the fundanental
principles recogni zed by the | aws of the Republic concern not only the
penalties that may be inposed by the criminal courts but necessarily extend to
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all sanctions of a punitive nature, even if the legislature has seen fit to
assign the task of inposing such sanctions to a non-judicial or
non-jurisdictional authority.

This was the spirit that guided the elaboration, in 1986, of the new
rul es concerning powers of investigation. Thus, for each type of
i nvestigation, safeguards against the potential risks of infringenment of
fundanmental rights have been provided.

Nearly four years ago, the courts furthernore specified the conditions
for the exercise of the investigative powers vested in the Adm nistration
aiming to strike a fair bal ance between effective use of those powers and
respect for human rights.

The two types of investigative powers vested in the authorities
responsi ble for nonitoring conpetition should now be considered in order to
illustrate this dual requirenent.

A Enf orceabl e i nvestigatory powers

Wth regard to conpetition and restrictive practices, until 1986
i nvestigation proceedi ngs were governed by the provisions of Odinance
No. 1484 of 30 June 1945, which allowed investigators to use their own
di scretion in exercising their powers to nake inspections and seizures: they
could carry out a search at any tinme, w thout procedural guarantees or contro
in so far as the firmwas concerned

The legislation in this area was revised on the initiative and under the
authority of the Constitutional Council.

By Decision No. 83-164 of 29 Decenber 1983, the Council defined the |ega
framework with which domciliary inspections could be nade by Tax
Admi nistration officials. Referring, first of all, to article 13 of the
Decl aration of the Rights of Man and of the G tizen concerning the need for
public taxation, it legitimzed the principle of searches as part of efforts
to prevent tax evasion. Secondly, it took the view that such investigations
could be conducted only in conformty with article 66 of the Constitution
whereby the judicial authorities safeguard all aspects of the freedom of the
i ndi vidual and, in particular, inviolability of the domcile.

Confirmng its previous jurisprudence, the Constitutional Counci
expressly invoked the constitutional principle of inviolability of the
domicile. To reconcile the need to safeguard the freedom of the individua
with the need for taxation, it required that searches should not only be
aut hori zed by the judge, but that the judge should furthernmore verify
specifically the justification for the search and supervise the way in which
it is conducted.

In accordance with these principles, the legislature placed inspections
and sei zures by DGCCRF officials under the supervision of the courts.

Thus, article 48 of the Ordinance of 1 Decenber 1986 provides that each
i nspection must be authorized by order of the presiding officer of the court



TD/ B/ RBP/ 91
page 5

of major jurisdiction or of a deputy presiding officer who has jurisdiction
over the prem ses to be inspected. However, the powers of the judge do not
end with this authorization, since the inspection takes place under his
responsibility. This nmeets the requirenments laid down by the Constitutiona
Council in Decision No. 184 of 29 Novenber 1984, calling for the judge to
supervi se each inspection effectively and deal with any incidents that may
ari se.

For this purpose, the judge appoints one or nore judicial police officers
to be present during the inspection and to informhimof the outcone
(art. 48(3)). The judge may also visit the prenises during the search
(art. 48(4)) and can, if necessary, suspend or terninate the inspection.

The judge's involvenent in all stages of the proceedings is wthout doubt
a safeguard for the firmthat is being checked. However, the protection
enjoyed by virtue of the constitutional safeguard of inviolability of the
domicile in practice depends on the nature of the jurisdictional supervision
exerci sed.

"While the topic of the freedons of the individual lends itself to
declarations of principle, the reality of protecting themis very often a
matter of detail".

I ndeed, the supervision exercised by the judge rmust not be purely fornal;
he must play an "active role" in the inspection procedure so that his
intervention constitutes a real safeguard for the firmconcerned. This was
the view taken by the Court of Cassation when it solemly sanctioned, by five
j udgenents of 15 Decenber 1988, the orders issued by several presiding
of ficers of courts of major jurisdiction

The results to be noted first and forenpst are those relating to the
grounds for issuing execution orders. It is this aspect of jurisdictiona
supervi sion that has received the nost attention. Regarding the initial phase
of the inspection procedure, the Suprene Court is very clear in condeming the
practice of using a standard clause stating that the informati on provi ded by
the Adm nistration is sufficient to justify the inspection: "Wereas to
accede to the request of the Directorate on Conpetition for permission to
carry out inspections and seizures on the premnmi ses of conpany X, the order in
qgquestion confines itself to noting that the information provided gives reason
to suppose that the said conpany has engaged in anticonpetitive practices, by
basi ng his decision on this ground alone, the court's presiding officer failed
to enable the Court of Cassation to ascertain whether the justification for
t he request had been verified"

Clearly, the supervision by the presiding officer of the court of mgjor
jurisdiction has to be as stipulated by law. Article 48 (3) of the O dinance
of 1 Decenber 1986 states that "the judge nmust verify that the request for
aut hori zation submtted to himis well founded ..." According to
Prof essor Dugrip, this provision makes the presiding officer of the court of
maj or jurisdiction "the judge of the need for the inspection: he has to
det erm ne whether the circunstances of the case justify infringenent of the
inviolability of the domicile ... . If the |aw does not require here, as it
does in crimnal cases, that information should be laid, the authorization
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nmust rely on a sufficiently well-reasoned assunption that the inspection wll
nmake it possible to obtain specific evidence of the suspected offence.” And
the order issued by the judge nust refer to the information on which it is
based. The Court of Cassation is then in a position to ascertain whether the
request has been justified. For this purpose, the judge cannot be content
with vague and formal information but nmust have know edge of the actual facts
of the matter. This means that DGCCRF officials nust subnit a

wel | - substantiated case to him

Specific verification of the grounds for the decision, as a |l ega
requi renent for granting authorization, is a safeguard of respect for
fundarmental freedons. Even if the Court of Cassation does not refer inits
opi nions to the decisions of the Constitutional Council concerning
inviolability of the domcile, it was undoubtedly guided by those deci sions
her e.

Anot her safeguard of the effectiveness of renedi es before the Court of
Cassation - disregard of which was sanctioned in the judgenments of
15 Decenber 1988 - is that the party concerned nust be notified of the order
permitting the inspection by service of a docunment or by a record indicating
the renedy available and the time-limt for appeal. Mere presentation or
delivery by registered letter of a copy is not sufficient to start the
five-day period established for |odging an appeal

Verification of the justification for the inspection, substantiation of
the grounds for issuing an execution order and notification thereof are not
the only issues on which the Court of Cassation has had to nake a judgenent.

Poi nt by point, the Supreme Court, resolutely follow ng the path
i ndi cated by the Constitutional Council, has specified the rules of
jurisdictional supervision and the nmeasures called for by article 48 of the
O di nance of 1 Decenber 1986

In this regard, the ground is now well signposted. Since a judgenment of
20 Novenber 1989, the Commercial Division of the Court of Cassation believes
that orders issued under article 48 provide all the safeguards essential for
the protection of fundamental rights.

However, it mght well be asked whether the Supreme Court has not gone
too far in allowing, in a recent judgenent, that a firmwhose domicile has not
been vi ol ated can neverthel ess appeal against an order authorizing a search

To be sure, the safeguards relating to enforceable investigation - such
as judicial authorization and the possibility of entering an appeal - have
their basis in infringement of the principle of inviolability of the domicile.
It is therefore hard to see the value of action being taken by a firmthat has
not been subject to any investigation.

Furthernore, this solution could underm ne the procedures, because an
uni nspect ed conpany woul d be able at any tinme - even when other firnms have
been foreclosed - to | odge an appeal with the Court of Cassation
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B. Odinary investigatory powers

The desire to ensure both effectiveness in the investigation of offences
and respect for firms' rights - adapted to the specific characteristics of an
"ordinary" investigation - |ikew se guided the elaboration of the powers
defined principally in article 47 of the Odinance of 1 Decenber 1986.

Wi le the protection afforded in connection with these non-conpul sory
net hods of investigation is |ess extensive, because the safeguards are
proportionate to the risk of infringenent of fundanental rights, the
"ordinary" procedure was al so established with this dual necessity in mnd.

The Ordi nance and the related Decree define the limts of this type of
i nvestigation.

These limts may be appreciated by contrasting themw th the nmuch wi der
ones under article 48.

Wil e the investigators nay be given access to all prem ses, grounds or
transport facilities, these can only be places intended for professional use
and exclude prenises serving in part as the domcile of the parties concerned.

The investigators are not authorized to seize docunents under the terns
of article 48 (1). They may only request themto be conmunicated.

Such a request cannot be of a general nature but nust relate to docunents
whi ch the investigator knows to exist and can identify.

Furthernore, only business docunents nmay be taken, and solely in the form
of copi es.

Clearly, with the powers of investigation thus delimted, the risks of
i nfringenent of fundamental rights are extrenely small.

Prior authorization fromthe court is not required for inspection
pur poses. However, the "article 47" procedure nay result in inposition of the
same sanctions as with an enforceable, or conmpul sory, investigation. Thus,
even if the firmis not "charged" at this stage, it nust be able to arrange
for its defence.

It is the record of communi cation or statenent, obligatory for any
investigation, that will attest to the collection of docunents or statenents
and enable the judge to verify that the proceedi ngs have been conducted in
accordance with the | egal requirenents.

The conditions for drawing up this record of the proceedings are strictly
defined. They are set out in article 46 of the Ordinance and article 31 of
the Decree of 29 Decenber 1986. The record nust be prepared as soon as
possi bl e, indicating the nature, date and place of the inspection. It nust be
signed by the investigator and the party concerned by the investigations. |If
the latter withholds his signature, this fact nust be nentioned in the record.
A duplicate of the instrument is given to the parties concerned.
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The record is then considered authoritative unless evidence is provided
to the contrary.

Fromthe outset, the Paris Court of Appeal paid particular attention to
conpliance with the fornmal requirenents and in several hearings dism ssed such
records and the consolidated reports nade fromthem on the ground that they
had failed to mention the legal formality of presentation of a duplicate or
because they enmanated from an anonynous witness.

On the other hand, on several occasions the Court held that the refusa
of the director of the firmto sign the record, as required by the law, did
not invalidate the instrunent.

Wth regard, nore particularly, to the hearings which may be instituted
by Council rapporteurs, the Paris Court of Appeal considered that the
provi sion under article 20 of the decree for persons at such hearings to be

assisted by counsel was an essential safeguard for the defence. It took the
view that the parties concerned nust be inforned of this right for it to be
effectively enjoyed. In cases where this formality was not satisfied, the

Court annul l ed and set aside the records in question

Beyond ensuring respect for the substantial safeguards relating to the
establ i shnent of an official record and the assistance of a | awer at
hearings, the Paris Court of Appeal has, by its way of interpreting and
filling the gaps in the legislation, helped to give full nmeaning to the
procedural guarantees concerning investigations.

1. To begin with, the Court was able on a nunber of occasions to nmake
i mportant clarifications about the nature of the docunents that go to prove
t he exi stence of anti-conpetitive practices.

In response to a plea by a firmwhich had not respected a decision of the
Council, a plea to the effect that proceedi ngs based on a report containing
correspondence between a | awer and his client constituted a violation of the
rights of the defence, the Court of Appeal quashed the Council's decision
The reasoni ng was twof ol d:

After considering that the correspondence in question formed an essenti al
part of the investigation report by the Mnister of Economic Affairs and that
its subject was the exam nation between the applicant's counsel and his client
of the possible action to be taken in connection with the Council's
i njunctions (non-fulfilment of which had been the cause for referring the
decision to the Court), the Court took the view that the correspondence should
"accordingly be at least disallowed in the hearing”. However, it went
further. It considered that, "since the correspondence could, in viewof its
det ai |l ed and unanbi guous content, greatly determ ne the contents of the report
submtted for consideration by the Conpetition Council, merely producing it in
t he proceedings irreparably conprom sed the subm ssion of any argunment by the
SPFP and, as a result, is prejudicial to the rights of the defence".
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This is recognizably the fornul ati on used by the Court of Justice of the
Conmunities in a ruling on a matter of principle concerning the nature and
scope of the Conmission's powers of investigation under article 14 of
Regul ati on No. 17.

In anot her case, the Paris Court of Appeal took up the conditions set out
by the Court of Justice in the AM&S judgenment and recogni zed the confidentia
nature of certain docunents. To begin with, protected correspondence is
correspondence from an i ndependent |awer, in other words, a | awer not bound
to the client by an enpl oynment relationship. Then, the correspondence mnust
have been exchanged for the purposes of the client's defence. This second
protection, if it is to be effective, is to be understood as covering not only
correspondence exchanged after the start of an investigation that can lead to
a decision on the basis of the Ordinance of 1 Decenber 1986 but also earlier
directly related correspondence. This was said explicitly by the Court of
Appeal in the above-nentioned case.

The Court al so explai ned the meani ng of correspondence intended for the
client's defence: " As it was intended to give or obtain a |legal opinion
before negotiating a contract, it cannot be contended that the correspondence
does not formpart of the lawer's advisory activity and is an offence
conmitted by the | awer or one to which he is an acconplice. As exchanged
bet ween the syndicate and its lawer in the context of a legal consultation,

t he correspondence is confidential, and although no protest was nmade when it
was seized, the rapporteur was in a position to ascertain its confidential
nature when he saw it "

The Court pointed out here that the principle of confidentiality covers
not only correspondence connected with docunments of the defence but al so
docunents relating to a legal opinion. Above all, however, it held that
confidentiality could not be argued in cases where the | awer went beyond his
advi sory capacity or acted as counsel for the defence.

2. Anot her point worth noting in an appraisal of the rights of the defence
is the principle of non-self-incrinmination, a principle whereby the person
heard in the course of the investigation should not, through questions put to
him be placed in the position of accusing hinself.

The European conpetition authorities were the first to take a decision on
this point. The question arose whether the right not to incrininate oneself,
as set out in the International Covenant on Civil and Political Rights, forned
part of Conmmunity | aw and shoul d be applicabl e under Regul ation No. 17/62.

In two indispensabl e judgenents of 18 October 1989, the Court of Justice
of the Communities, after a scrupul ous analysis of the principle in question,
gave an enlightening reply regarding its inplenentation

First, it pointed out that the Commi ssion's investigatory powers under
Regul ation No. 17/62 were intended to enable the Conmission to fulfil its
task, nanmely, to ensure observance of the rules of conpetition in the Conmmon
Market. The issue was thus placed in its proper context and the Court
consi dered that Regul ation No. 17/62 did not expressly set forth a right to
keep silent, nor did it recognize an option to evade an investigatory measure;
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on the contrary, it inposed an obligation on firms to extend active
cooperation. The Luxembourg Court thereby firmy laid down the principle of
the requisite effectiveness in the rules of conpetition "in the genera
interest and in the interest of individual firnms and of consuners”.

But, it went on to take the viewthat it was advisable to consider
whet her "The general principles of Conmunity |aw, of which basic rights form
an integral part and in the light of which all the texts of Community |aw
shoul d be interpreted, require recognition of a right not to supply
i nformati on which nay be used to deternine, against the person supplying the
information, that the rules of conpetition have been infringed". 1t then
consi dered that neither article 6 of the European Convention on Human Rights
nor article 14 of the International Covenant set out a right not to testify
agai nst onesel f.

However, on the basis of the fundanental principle of the need to ensure
respect for the rights of the defence, it considered that "The Comi ssion
cannot require a firmto provide replies whereby the firmadnitted the
exi stence of an offence which it is incunbent upon the Commi ssion to prove"
Accordingly, in the light of these criteria, it partly quashed the decision in
guestion inasnmuch as it was based on three issues "which ultimtely reversed
t he onus of proof".

This analysis reveals the concern of the Constitutional Council and the
Court of Cassation to "strike a proper bal ance between effective and
consi stent powers of investigation on the one hand, and respect for the
fundamental rights of firnms on the other"

To date, the Paris Court of Appeal has not had occasion to nake an
apprai sal in concreto of the issues raised in the course of an investigation

However, in a judgement of 21 May 1990, it is clear that it adopted the
principles laid dowmn by the Court of Justice.

In fact, the recognized limtations on the Conm ssion's requests for
i nformati on mean that " the prior investigation should not irrenediably
conprom se the guarantees of the defence; consequently, if the rapporteur can
require the firms representatives to supply the necessary informati on on the
facts and the docunents relating to the subm ssion, he cannot, however, by
unfair procedures, elicit fromthe persons heard any statenents that woul d
lead themto confess to the existence of unlawful practices which it is
i ncumbent upon the Conpetition Council to prove".

Audi atur et altera pars

In the judgenent - or decision - phase, the rights of the defence are
reflected in the adversary procedure, nanely the principle of hearing all of
the parties. Conceived in Ancient G eece, perpetuated in Ronme and readopted
inthe Early Mddl e Ages, the concept of adversary proceedings in which all of
the parties are heard, the concept inherent in civil proceedings, was
transposed to crimnal and to administrative proceedi ngs.
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Viewed as the "keystone of the rule of |aw and of denocratic systens",
t he adversary procedure tends to be applied in all legal (court, arbitration
or disciplinary) proceedings, in all branches of |aw.

The new conpetition proceedi ngs under the O di nance of 1 Decenber 1986
al so incorporate this constitutional principle conmon to all the |egal systens
of the Menber States of the European Economic Conmunity.

The Ordi nance sets out the cardinal rule in article 18 by affirm ng that
"the preparatory inquiry and the proceedi ngs before the Conpetition Counci
are entirely adversary".

It will be seen fromthe actual terns of the text that, as in crimna
proceedi ngs, this basic principle applies not only to the actual hearings but
also to all phases preceding preparation of the hearing, which, in essentially
written proceedings, are of crucial inportance.

In one of its earliest decisions on the nerits, the Paris Court of Appea
very clearly stated the scope of the adversary system "Considering that the
five accused conpani es were aware of the conplaints nmade agai nst them and,
after reasonable tinme-linmts were set to reply, they were still able to submt
their explanations orally at the Competition Council's sitting, it cannot be
mai nt ai ned that there has been a breach of the principle of adversary
proceedings in which all of the parties are heard"

A At the preparatory stage, the adversary systemtherefore inplies that the
firms should be fully inforned, and that they be given the requisite time to
prepare their defence.

(1) As early as 1988, the Court on two occasions penalized failure to respect
the right to be informed. It required that, prior to any decision by the
Counci |, whether the decision was one of inadmissibility or dismssal, the
parties should be acquainted with all the docunents, including the conments by
t he Gover nnent Conmi ssi oner

" But considering that this letter (the comments by the
Cover nment Commi ssi oner) was not brought to the notice of the applicants
(by the Council on Competition), who were informed of its existence and
contents only before the Court "

I n anot her case, on the other hand, the Court considered that since the
text of the docunent in dispute had been inserted in the report by the
National |nvestigations Directorate, which was itself annexed to the
rapporteur's report, the adversary nature of the proceedi ngs had been
respect ed.

The principle is therefore clear: respect for the principle of adversary
proceedi ngs requires the whole of the case file to be conmunicated to the
parties.

However, the Ordinance affords the opportunity of setting aside this
basi ¢ rul e when conmmuni cati on of the documents nay be prejudicial to another



TD/ B/ RBP/ 91
page 12

essential safeguard, nanely, business secrecy. Article 23 specifies this:
"The president of the Conpetition Council may refuse to conmmuni cate docunents
j eopardi zi ng busi ness secrecy, save in cases where conmmuni cation or

consul tation of such docunents is necessary for the proceedi ngs or for
exercise of the rights of the parties. The docunments in question shall be

wi thdrawn fromthe file."

| mpl enent ati on of these provisions led to a "Business Secrecy Decision"
whi ch, of course, rules out any hearing of all the parties by the Presiding
Oficer, who decides on the basis solely of the comments of the party naking
t he application.

It will be seen that the exception provided for in article 23 of the
Ordi nance involves an inportant limtation: if a document seens necessary for
the proceedings - in other words, if it provides proof of the practice that is

t he subject of the conplaint - even though it falls under the headi ng of
confidentiality, it has to be placed in the file and comuni cat ed.

Agai n, the decision to divulge the docunent in dispute - just like a
decision to withdraw it - may be appealed in the Paris Court of Appeal only
when the Council has decided on the nmerits, in other words, at a time when the
guestion is no |l onger of any practical interest (Decree No. 87-849 of
19 Cctober 1987, art. 19).

The solution adopted by the Conmunity authorities is different. Before
it enforces a decision whereby it considers that a docunent is not covered by
busi ness secrecy, the Conmission is under an obligation to afford the
applicant firm"an opportunity to bring the natter before the Court of Justice
to check on the appraisals nade and to prevent it from being communi cat ed"

VWiile it will be readily seen that conprehensive information - apart from
the exception provided for in article 23 - involves disclosing the whol e of
the file and the rel ated docunents, the question has arisen of when such
i nformation shoul d be communi cat ed.

Sone firms have contended that the rules of the adversary system and of
t he guarantees of the defence and of article 6 of the European Convention on
Human Ri ghts were breached when the rapporteur, before notifying the
conpl aints and wi thout prior conmunication of the file, proceeded to hear the
of ficials of the conpanies concerned.

On a nunber of occasions, the Court of Appeal has replied that "the
provisions of article 20 of the Decree of 29 Novenmber 1986, which establish
the ternms and conditions and guarantees for hearings in investigations which
rapporteurs of the Conpetition Council are entitled to nake in cases brought
before the Council do not demand prior conmunication of the procedure, since
this formality is established under the terns of article 21 of the O dinance
of 1 Decenber 1986, when the subnission is followed by notification of the
conplaints, only in connection with this latter procedural docunent”.
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The rul e has been | aid down:

"In cases in which they are heard before notification of the
conpl ai nts, persons whose practices are under consideration are not
entitled to see the file but shall sinply be sunmoned to attend and
infornmed by letter of the possibility of being assisted by counsel".

To be fair, it should be added - as has the Court - that, in practice, "when
the rapporteur summonses sonmeone in order to hear him he forwards a copy of
the submi ssion so that the person is not ignorant of the purpose of the

i nvestigations".

However, froma scrutiny of each of the decisions on the question of
hearings by the rapporteur, the conclusion does not seemquite so explicit.

Wiile the Court pointed out that, under the terns of article 21 of the
O dinance, the file is to be conmmunicated only with notification of the
conplaints, it is none the less careful to note circunstances in which the
hearing in dispute does not constitute a manoeuvre intended to underm ne the
rights of the defence (cf. "Le Bureau Veritas" judgenent of 11 Cctober 1991).

I f such nmanoeuvres were ascertained, the Court appears to indicate that
the principle of the adversary system would be breached. It doubtless had in
mnd article 105 of the Code of Procedure, which guarantees inpartiality in
t he conduct of hearings by the exam ning nagistrate.

To take a conprehensive view, it should be pointed out that, in
procedures other than notification of conplaints, such as inadmissibility
(O dinance of 1 Decenber 1986, art. 19), dismissal (art. 20) and an
application for protection nmeasures (art. 12), adversary hearing of all of the
parties starts once the case is subnmitted. It applies to the applicant and to
t he Gover nnent Conm ssioner, together with "the persons in question"” in the
case of protection neasures.

The Paris Court of Appeal has set out these rules nore particularly in
connection with a decision of inadmi ssibility by the Conpetition Council

"Consi dering that, pursuant to article 18 of the above-nentioned
Ordi nance the preparatory inquiry and the proceedi ngs before the
Conpetition Council should entail the hearing of all parties;

Consi dering that, once the referral is nade to the Conpetition Council
the parties should, in accordance with the general principle referred to
above, be in a position to submt pleas, explanations and docunents for
t he purposes of a decision, sonething which inplies that all the itens
gat hered by the Council or submitted to it are known to the applicants;

That to nmeet this obligation, the dispatch by the Director-General of
Conpetition, Consunption and Suppression of Fraud expressing in ful
detail the view that the application was to be decl ared inadni ssible
shoul d have been conmmuni cated to the applicant syndicate and group, to
enable themto reply to the argunments adduced
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That the om ssion of this indispensable formality constitutes ignorance
of the fully adversary character of the proceedi ngs and shoul d entai
annul ment of the decision ..."

(2) The second aspect of the adversary systemin the preparatory phase is the
right of all parties to sufficient tinme to prepare their defence.

Article 21 of the Ordinance and articles 17 and 21 of the Decree of
29 Decenber 1986 establish the tinme-limits for notification of conmplaints or
di smissals. The parties and the Gover nnment Conmi ssioner have two nonths to
submt their comments. In the case of the procedure under article 21, a
further period of two nonths is allowed after production of the rapporteur's
report. In a judgenent of 4 July 1990, the Court of Appeal stated that these
periods were valid on pain of inadmissibility: "the rapporteur properly
applied the text by returning their nenoranda, which were not submitted in
time". In an application for protection neasures, the Council may arrange an
energency procedure which will necessarily be particularly brief.

Article 15 of the Decree of 29 Decenber 1986 |eaves it to the president
of the Conpetition Council to establish the tine-limts for produci ng and
consulting the coments submitted and the docunents that go to make up the
file. The president of the Council is allowd the sane latitude in the event
of a submi ssion that is inadm ssible.

Prior review of these various procedures has never |led to any objections.

In actual fact, it was when the procedure for verification of the
i njunctions was first started - a procedure for which there is no provision
concerning time-limts - that the Paris Court of Appeal quashed a deci sion by
the Council for failure to observe the adversary system of hearing all of the
parties. The Court held that "when it verifies observance of its injunction
the Council is not required to inplenment the procedure provided for in
article 21 of Ordinance of 1 Decenber 1986, but it must nonethel ess conply
with the major principles resulting fromthe inplenentation of article 18,
wher eby the proceedings are adversary and require all parties to be heard".

Anot her aspect of the preparatory phase is that a problem has arisen as
to whet her the Governnent Conmissioner is authorized to produce, in response
to the rapporteur's report, a witten nenorandum wi thout notifying the parties
and whether the parties are allowed to reply in witing.

In three judgenments in 1990, the Paris Court of Appeal considered that
docunments subnitted by the Government Conmi ssioner, provided they did not
contain "any inputation not already heard in the course of the preparatory
inquiry", were "intended to strengthen the safeguards of the defence and the
hearing of all of the parties"” in as nmuch as they "enable the parties to
| earn, before the Council's sitting, of the comments the Conm ssioner is
entitled to nake orally, nore particularly regarding the amount of nonetary
penal ties incurred".
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The Court explained that this procedural practice "could not allowthe
parties a further period for reply, in as nuch as they had two weeks to take
noti ce of the menorandum whose terns, which cannot be ranked as conpl aints,
are not binding on the Council, and they were able to reply thereto in the
oral statements nmade at the sitting, and were so expressly authorized, by
submtting a witten note at that tine".

B. Wile the proceedings in the Council are essentially witten proceedi ngs,
the oral discussions at the sitting should not, for all that, be mnimzed.

As a confrontation between the parties, the "adversary dial ogue", to use
P. Nicolopoulos' term- is in ternms of formand ritual, a factor of respect
for the rights of the defence. It is palpable justice

Article 25 of the Ordinance covers the oral phase of the proceedings.
The sittings are not public; only the parties and the Government Conmi ssioner
may attend. The Council is under an obligation to convene the parties by
registered letter with acknow edgenent to receipt, at |least three weeks before
the date of the sitting.

The parties may then ask to be heard or to be represented or to attend.

Under his overall powers, the president of the Council arranges the
sitting and determines the timng and the order of statenents.

As to the duration of statements, the Court of Appeal considered that no
plea of nullity for violations of the rights of the defence could be entered
because speaking time was restricted, for exanple to 10 minutes, unless it was
shown that the parties "were prevented from devel opi ng the argunents al ready
set out in their witten nenoranda”

As to the order of statements, in practice the firm against which the
conpl aint is made speaks | ast.

Before the | ast statenent, the Council nay hear anyone who seens able to
provide information. The rapporteur and the Governnent Conmi ssioner, if
necessary, meke their coments.

The Court, like the Prosecutor's O fice, scrupulously ensures respect for
the principle of the adversary system It will none the | ess be seen that
this is done by taking into consideration the specific nature of the system of
litigation in anticonpetitive practices, which, by their econom c nature,
necessarily call for diligence: public econonmic order is set in the context
of the adversary systemof hearing all of the parties.

It will be noted that, in the proceedings before it, the First Division,
Conpetition Section, has since its inception, by neans particularly of
| ectures on procedures, applied the two-fold rule of effectiveness and
pr onpt ness.
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In the course of the Nanterre talks on 11 and 12 March 1988, i.e. |less
than a year after the transfer of nonitoring of the decisions of the
Conpetition Council to the Paris Court of Appeal, President Drai enphasized
that "the new | aw on conpetition nmay be regarded as a crucible in which -

t hrough the osnosis of disciplines, institutions and men - a major change is
taki ng place. But this change cannot be fruitful unless it is anchored in
fundanment al val ues which are inseparable fromthe | aw'

Thi s has now happened: procedural guarantees are a reality and a mark of

the maturity of conpetition policy.



