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I. INTRODUCTION i, 

i 1* Document A/35/203 and Add.1 contains the written comments and observations 
1 submitted by States and interested intergovernmental organizations pursuant to 

section II, paragraph 2, of General Assembly resolution 33/X39 of 19 December 1978. 
They relate to chapter II of the report of the International Law COmhSiOn on the 

i work of its thirtieth session and, in particular, to the draft articles on most- 
! favoured-nation clauses adopted by the Commission, and those provisions relating 
i to such clauses on which the Commission was unable to take decisions. 

? By 12 September 1980, comments and observations had been received from the 
fAJ.lowing 17 States: Barbados, Bulgaria, Byelorussian Soviet SOCid.iSt Republic, 
Cuba, Czechoslovakia, German Democratic Republic, Germany, Federal Republic of, 
Greece, Hungary, Mexico, Rorway, Pakistan, Switzerland, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics., United Kingdom of Great Britain and 
lgor*hern Ireland and the United States of &aerica, Comments and observations were 
alSO received from the following four intergovernmental organizations: Food and 
Agriculture Organization of the United Nations (FAO), General Agreement on 
Tariffs and Trade (GATT), Council for Mutual Economic Assistance (COMECON) and 
European Economic Community (EEC). 

3. In pursuance of the request made in section II, paragraph 3, of 
resolution 33/13g and in accordance with past practice, the Secretary-General 
submits the present document to the General Assembly. It reproduces, duly 
classified under appropriate headings, the mitten comments and observations 
received. The headings and subheadings are, to the extent possible, those 
actually used or suggested by the International Law Commission in chapter II 
of its report. 
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II. COMMENTS AND OBSERVATIONS RECEIVED FROM GOVERNMENTS , 

AND INTERGOVERNMENTAL ORGANIZATIONS 

A. General comments on the codification of the most-favoured-nation 
clause by the International Law Commission 

GERMAN DEMOCRATIC REPUBLIC 

&riginal: English7 

1. The German Democratic Republic attaches great importance to the question of 
most-favoured-nation treatment. Therefore, it expresses its satisfaction at the 
progress that has been made in the elaboration of the draft articles on most- 
favoured-nation clauses. .O. 

2. The draft is based on the long-standing practice of States, Its articles are 
suitable to strengthen the role of most-favoured-nation treatment in international 
relations. It regulates legal questions of most-favoured-nation treatment with a 
view to promoting international relations on the basis of equality and mutual 
advantage, and to overcoming discrimination and trade barriers. This makes the 
draft a valuable instrument to help continue and implement the international 
process of d6tente. 

GERMANY, FEDERAL REPUBLIC OF 

Lcriginal: Engliski 

1. The Federal Republic of Germany regards the result of the second reading of 
the draft convention by the International Law Commission (ILC) as a well-considered 
catalogue of the most significant legal aspects to be observed when making and 
applying most-favoured-nation clauses in treaties. The draft describes various 
types of model rggimes, identifies legal consequences ensuing therefrom, and 
establishes rules for interpreting facts and circumstances not provided for. This 
is done partly by codifying customary law and partly also by progressively 
developing international treaty law. 
residual character (art. 29). 

The provisions of the draft are to have 
The draft and the valuable ILC commentary 

thereon take account of State practice, of judicature in the international and 
national spheres, and the theory of international law. Thanks to its systematic 
and scientific elucidation of this particular field of law, the ILC draft itself, 
with the commentary, is a valuable contribution towards clarifying the legal 
situation. .* D 

2. It cannot, of course, be ignored that in some of its parts the draft lacks 
the character of a codification with permanent validity, especially as it is 
neither complete nor final. 

/ . . . 
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HUNGARY 

/-&iginal: Englisg-7 

1. The Hungarian People's Republic attaches great importance to the work of 
codification carried on by the United Nations and its International Law Commission 
in accordance with Article 13 of the Charter. 

2. Several provisions of the draft articles as adopted in second reading by the 
International Law Commission seek to achieve, in a forward-looking and positive 
manner, the objective of codification to ensure the broadest possible application - 
in keeping with the principle of sovereign equality of States - of the most- 
favoured-nation treatment in international relations. s 0 0 

3. At the same time the Government of the Hungarian People's Republic believes 
that the basic principle of codification that the broad application of the most- 
favoured-nation treatment may serve as an important tool for giving effect to the 
principle of equality of States and for reducing and eliminating the possibility 
of discrimination in international economic relations is impaired by several 
provisions of the draft articles 9 particularly those relating to international 
economic and commercial relations. 

NORWAY 

&?riginal: EnglishJ 

The most-favoured-nation clause has, in most cases, lost its actuality, 
especially in the relations between developed and developing countries. The very 
important questions in this connexion , particularly the work to establish a new 
international economic order, should in the opinion of the Norwegian Government, 
be resolved as economic-political questions within existing fora. The way the 
International Law Commission works it is only to a limited degree possible to take 
into account the changes that are occurring within these economic relations. 

SWITZERLAND 

/Jriginal: Frenc&T 

Although, as the Internation& Law Commission (hereinafter referred t0 as 
"the Commission") notes in the introduction to chapter II of its report on the 
work of its thirtieth session, the draft articles on the most-favoured-nation 
clause are not intended to form an annex to the Vienna Convention on the Law of 
Treaties of 23 May 1969, they do nevertheless constitute an aspect of the general 
law of treaties. Moreover, the Commission has rightly established the residual 
character of the provisions of the draft by including an express reservation 
(art. 29) concerning the different provisions on which the granting State and 
the beneficiary State may agree, whether in treaties containing the clause or 
otherwise. Furthermore, it has included a general reservation on the development 
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of the clause and the establishment of new rules of international law on the 
subject at a later stage (art, 30). If, lastly, it is borne in mind that 
however prevalent the use of the clause may be even now in treaties, there is no 
doubt that it no longer plays as important a role today in international relations 
as it did in the last century and even during the first half of this century, 
particularly in the economic sphere, then the limitations which these various 
elements impose upon the practical scope of the draft articles from the outset 
must be recognized. 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

/Jriginal: RussianJ 

Under present-day conditions, the practical significance of the codification 
of principles and norms of modern international law directed at the development of 
mutually beneficial co-operation on a footing of equality is becoming an 
increasingly timely question. In this context, the draft articles on most- 
favoured-nation clauses adopted at the thirtieth session of the United Nations 
International Law Commission have an important role to play. 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 

L&iginal: Englis&i 

1. Although some of the comments which follow may appear to be somewhat critical 
in nature, this should not be taken as any reflection upon the work achieved by 
the International Law Commission. The Commission's painstaking and thorough 
review of a whole series of questions associated with most-favoured-nation clauses 
meets the Commission's customary high standards and is deserving of commendation. 
The comments which follow are directed far more towards the question whether - 
at least at the present stage of development - existing rules and practices 
connected with most-favoured-nation clauses can be regarded as so self-contained 
and coherent a corpus of international legal rules and practices as to be capable 
of codification in the traditional sense or of a comprehensive restatement 
involving progressive development. The problem is illustrated by the difficulty 
experienced by the Commission (and subsequently by the General Assembly) in 
deciding whether the title of the topic could properly refer to "the most- 
favoured-nation clause" or whether it should read "most-favoured-nation clauses'l, 
in the plural. This difficulty naturally implies the question whether there 
exists at all a single institution of the most-favoured-nation clause or 
alternatively a whole variety of individual clauses, each with its own incidents 
in its own particular context; it thus bears directly on the question whether the 
most-favoured-nation clause lends itself to the normal processes of codification 
and progressive development. seO 

2. As regards the substance of the matter, the United Kingdom Government are 
satisfied, after a careful examination of the United Kingdomss own practice, that j 
most-favoured-nation clauses no longer occupy the central place in international j 
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eoonomic relations which they once held, A similar conclusion was reached by the 
CQmnission and is reflected in paragraphs ,51 to 54 in the general part of the 
CQmmissionss report. 
in draft article 30. 

It is also reflected in d-raft, articles 23 and 24 and again 
In drafting articles 23 and 24 the Commission proceeded from 

the express conviction that a generalized application of most-favoured-nation 
tseatment does not correspond to the present needs of the world economY, and that 
-Y statement of the law must needs reflect new developments designed to counter 
this fact a Furthermore, in drafting article 30, the Commission acknowledge that 
this process is far from compiete, and that international eCOnOmiC relations are 
in fact in the throes of significant new developments in this general field. The 
Commission concedes, in paragraph 54 of its report, that this state of affairs was 
not one "that lent itself easily to codification ofinternational law . . . because 
the requirements for that process, as described in article 15 of the Statute, 
namely, extensive State practice , precedent and doctrine were not easily 
discernible". For the United Kingdom Government, these carefully measured words 
from the Commission raise a serious question as to the effect that Would be 
Produced on international economic relations by proceeding to the adoption of a 
n@W convention on the basis of the draft articles.. Clearly, there must be a 
Fm?iOus danger that such a convention might lead to an ossification Of the system, 
t0 the detriment of new rules and new institutional arrangements that are currently 
being worked out in the appropriate international fora, with the participation of 
the States and international organs concerned. At best, the Commission's'own 
conclusions suggest that the problems inherent in an attempt at codification at 
the present stage could only be addressed, and the necessary flexibility 
Inaintained, by way of provisions as patently unsatisfactory (from a legal point of 
View) as the present article 30. The United Kingdom Government do not in any 
sense take issue with the motive behind article 30, which it supports, but simply 
wishes to draw attention to the unacceptably broad and one-sided nature of the 
draft (over and above the specifically legal difficulties it Poses and the very 
great problems of interpretation to which it would give rise) as an indicator of 
the major difficulties confronting any attempt in present Circumstances to achieve 
an acceptable draft convention without inhibiting current and future developments. 

UNITED STATES OF AMERICA 

/Jriginal: EnglishJ 

The United States of America believes that the C!ommissionss draft articles 
are a generally excellent work. 

COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

C&iginal: RussiaET 

1. The Secretariat of the Council for Mutual Economic Assistance is pleased to 
note the important work done by the United Nations International Law Commission on 
-the Preparation of the draft articles on most-favoured-nation clauses. 
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2. The consistent application of the most-favoured-nation principle in relations 
between States creates favourable conditions for comprehensive and fruitful 
international co-operation, having due regard for the commercial and economic 
interests of the largest possible number of States. 

3. The codification of rules of international law in this area is undoubtedly 
particularly timely and important for the establishment of just and mutually 
advantageous international commercial and economic relations based on equal rights 
and elimination of discrimination in such relations. The articles on most- 
favoured-nation clauses can therefore be of great help in promoting the practical 
implementation of the principle of sovereign equality of States enshrined in the 
Charter of the United Nations. 

EUROPEAN ECONOMIC COMMUNITY 

@riginal: English/Frenc&T 

1. The European Economic Community /TEEC)Thas on earlier occasions l/ commented 
on the deliberations in the International f;aw Commission on the most-f%oured- 
nation clause. The purpose of the present comments is again to draw attention to 
the particular aspects of the EEC use of the most-favoured-nation clause which 
derive from the special nature of the regional integration process in which the 
Community is engaged, 

2. EEC recalls that its member States have transferred to the Community their 
competence with regard to external trade policy and that, accordingly, questions 
concerning the application of the most-favoured-nation clause within this 
important area are now exclusively a matter for the Community. It is therefore 
the Community, and not its member States, which has the power to grant and receive 
most-favoured-nation treatment in that regard. 

3. Having made these general observations, the Community wishes to submit the 
following proposals /-see, below, sections B,2; C!,3; D,l, articles 1; 2; 4 and 5; 
6; and D,2, articles 11, 12 and 131 for amendments to the draft articles on the 
most-favoured nation clause as adopted by the International Law Commission at its 
thirtieth session, while at the same time reiterating the remarks (A/CN.4/308, 
pp. 38-49) on the draft articles which the Community has made on earlier occasions, 
as referred to above. 

l/ Written comments submitted on 24 January 1978 to the Secretary-General of 
the Uzited Nations, reproduced in document A/CN.4/308 of 28 March 1.978, and oral 
statements made during the debate in the Sixth Committee of the General Assembly 
in 1975, 1976 and 1978. 

I ..* 
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FOOD AND AGRICULTURE! ORGANIZATION OF THE UNITED NATIONS 

@riginal: Engli@ 

1, While the Food and Agriculture Organization of the United Nations (FA@ does 
not consider that the draft articles raise any questions relating Specifically to 
international trade in the agricultural sector, it wishes to make the observation 
set forth below /gee, below, section D,3, article 2k7. 

2. You may rest assured that FA0 will follow with great interest all further 
action to be taken on the most-favoured-nation Cb3USe, since the operation of this 
clause has a significant bearing on international trade relations in the 
%&cultural sector, 
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B. Final stage of the codification of the %OPiC -- 

1. Procedure to be followed 

BULGARIA 

/J&iginal: English-~ 

Bulgaria remains hopeful that the International Law Commission will continue 
to work for the improvement of some articles of the draft with a view to bring it 
in conformitv with the principle of sovereign equality among States - one of the 
fundamental principles of contemporary international law. 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

L_Sj;-iginal: Russia$ 

The Byelorussian SSR feels that, since the questions regulated by the 
provisions of the draft articles are very important for international COmmerCial 
and economic relations as a whole, the articles could also be considered by the 
United 1Tations Commission on International Trade Law. 

CUBA 

LZ%-iginal: SpanishJ 

Cuba believes that the draft articles are broadly speaking acceptable as a 
basis for discussion at a Conference of Plenipotentiaries, if one is convened. 

HUNGARY 

&&,ginal: En&s&? 

1. As the foregoing comments LFee, above, section A and below, sections B,2!; D323 

articles 11, 12 and 13; 22; D,3, articles 23, 24, 25 and 26/ of the Hungarian 
Government suggest, certain cardinal provisions of the dra‘i't articles on most- 
favoured-nation clauses adopted by the International Law Commission of the United 
EJations raise strong doubts as to whether the adopted line of regulation is Correct. 
The draft articles, which even in the present stage of codification contain trulY 
objectionable provisions, 
adequacy. 

cannot be considered to have reached full clarity and 
Existing experience in the work of codification shows that serious 

problems tended and tend to arise mainly in respect of provisions affecting economic 
and comercial contacts among States, The International Law Commission while 
being aware of the fundamental importance of the most-favoured-nation ciause in 
intWTlatiOna1 economic and Commercial relations, has centred its work on the legal 
nature of the clause, on giving a clear outline of this legal institution. 
None the less, this otherwise proper endeavour has inevitably relegated to the 

/ . . . 
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background an exhaustive and balanced study of economic questions inseparable from 
the clause and has given rise to difficulties in the legal formulation of the 
clause. The lack of a thorough study of economic interrelationships in the 
relevant fields has, in the view of the Hungarian Government made its negative 
effect felt in the entire course of codification. It will suffice t0 refer on this 
Score to the difference in contents between the relevant rules contained in the 
draft articles elaborated by the International Law Commission in 1976 and 1978. 

2. Consequently, the Government of the Hungarian Peopleqs Republic is of the 
opinion that it would be advisable to refer the draft articles to an appropriate 
forum of the United Nations, such as UNCITRAL, for an in-depth study of the 
questions discussed above. It is further believed that a diplomatic conference 
Convened for this purpose could also be a useful forum for the final elaboration 
Of' the draft articles. \&ile making these suggestions the Government of the 
Hungarian Peoples s Republic wishes to state that it will adopt a flexible attitude 
regarding the procedure and the forums that may be judged competent to formulate 
the final text of the draft articles. 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

. 
&%iginal: 

It would also seem appropriate that the United PiTations Commission on 
International Trade Law should give the draft special consideration. 

UNION OF SOVIET SOCIALIST REPUBLICS 

@riginal: Russia;? 

Russia;7 

The competent SovLet organs believe that this bee, belcws section D,2, 
articles 11, 12 and lz/ should be taken into account during further work on the 
draft articles. In view of the importance of the question for trade and economic 
relations 9 it would, inter alia, seem advisable that the draft articles should be 
specially considered by the United Nations Commission on International Trade Law. 

UNITED STATES OF AMERICA 

Lzriginal: EnglisJ$ 

The United States does not favour the calling of a conf,er,ence of 
plenipotentiaries with a view to_adopting a convention on this subject, in view Of 
the fogowing considerations, LSee:, below, sections D,2 and D,3, articles 23 and 
23-24,! 

/ . . . 
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2. Final form of the draft 

BARBADOS 

The articles constitute an autonomous system of rules, which, if embodied in 
a Convention, would considerably simplify the task of Courts dealing with disputes 
relating to most-favoured-nation clauses. 

BULGARIA 

$riginal: English-7 

1. The draft articles on the most-favoured-nation clause elaborated by the 
International Law Commission of the United Nations represent an important step in 
the codification and progressive development of international law in that field. 
The adoption of a convention on the most-favoured-nation clause will contribute 
to the expansion of international economic relations D particularly in the field of 
international trade. 

2. In the view of the PeoplePs Republic of Bulgaria, the draft as a whole 
constitutes a good basis for a Convention regulating the most-favoured-nation 
mechanism. 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

(Jriginal: Russia;7 

It would seem that most of the provisions contained in the final draft 
articles can serve as a fully satisfactory basis for preparing an international 
convention on the subject. 

CUBA 

&iginal: Spani& 

It is the opinion of the Government of Cuba that, on the basis of the draft 
articles prepared h-y the International Law Commission and of the principle LFee, 
below, section C,ZZ/ above stated, it should be possible to arrive at an 
international instrument conducive to more equitable trade relations between StateS 

and providing adequate safeguards for the developing countries, 
that whatever legal instrument is adopted on the subject a,. 

It is essential 

/ . . . 
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CZECHOSLOVAKIA 

@&3inal: Englis&T 

The Czechoslovak Socialist Republic is of the opinion that the draft articles 
on the most-favoured-nation clause worked out by the International Law Commission 
at its thirtieth session are to be welcomed, since the most-favoured-nation clause 
plays a significant role in the regulation of international relatiOnS. The draft 
is a good basis for the international codification of that institkkm. In 
principle, the proposed articles correspcnd to the needs Of international economic 
relations. A convention would represent a most suitable form of codification, 
The draft articles touch upon certain very complex legal questions, the solution 
Of which has yet to be clarified in more detail. 

GERMAN DENOCRATIC REPUBLIC 

&kiginal: Engliskr 

The present draft contains a number of arrangements which take account of the 
requirements of the new international economic order and which are of importance 
f'or the practical application of most-favoured-nation clauses. However, these can 
make their full contribution to promoting a unified approach of States only if the 
drafting of provisions which do not yet serve the international practice of States 
and the requirements of the development of international co-operation are continued. 
It would be appropriate to accord as high as possible a degree of binding force in 
international law to the articles on most-favoured-nation treatment. The German 
Democratic Republic, therefore, advocates the conclusion of a convention on most- 
favoured-nation treatment. 

GERMANY, FEDERAL REPUBLIC OF 

L?%iginal: En&is&r 

Re, the further procedure: The International Law Commission had recommended 
in paragraph 73 of its report that the General Assembly propose to Member StateS 

the adoption of the draft in completed form as a convention among States. The 
Federal Republic of Germany had a provisional statement delivered on that 
recommendation last year before the Sixth Committee (A/C.6/33/SR.33 para. 30). The 
report submitted by the Sixth Committee (A/33/419, III (b)) on its deliberations 
in 1978 shows that a number of other States also saw various possibilities for the 
further treatment of the draft. In the light of those comments one might examine 
whether there are alternatives which, instead of rigidly codifying the ILC result 
-in a convention, would be more consonant with the contents of the draft and the 
J-eve1 of development of international law. Consideration could be given in 
particular to the question whether the provisions agreed upon might not be 
developed into a (further) model contractual rdgime on the subject matter. The 
General Assembly, in its resolution 1262 (III) I) had recommended that Member States 
observe and apply the model rules on arbitral procedure elaborated by the 

/ . . . 
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International Law Commission. The interpretative rules contained in the present 
draft would, as guidelines, fit in well with such a conception. The indefiniteness 
of some terms in the draft, its incompleteness and its future perspective (all of 
these elements being an impediment to its codification in the form of a convention) 
would be acceptable if it were to be a model r'egime open to subsequent review in 
the event of changes in the world economic situation. 

HUNGARY 

&iginal: Englis&T 

A task of great timeliness, the elaboration of the draft treaty on most- 
favoured-nation clauses is supported by Governments, including that of the 
Hungarian People's Republic, in view of the positive effect the treaty is bound to 
produce on the development of international relations free from discrimination and 
based on mutual advantages. 

MEXICO 

@riginal: SpanishJ 

The Government of Mexico considers that the draft articles on the most- 
favoured-nation clause prepared by the International Law Commission constitute a 
significant contribution to the clarification of this subject and its definition 
from the legal point of view and that the adoption of the draft articles in the for-n 
of an international convention would represent a'decisive step in the codification 
and development of international law which would unquestionably contribute to 
greater harmony in the relations among the members of the international community. 

SWITZERLAND 

Lsriginal: Frenc$ 

With regard to the Commission's recommendation that the draft articles should 
serve as the basis for the preparation of a convention on the-subject, the Swiss 
Government, taking the foregoing observations into account, Lsee, above, section A 
and below, -sections C,3 and 6; D,2 articles 17 and 22; D,3, article 24, and D,lk9 
article 3C-/ is of the view that the adoption of a convention on the subject would 
be without point or value unless the new codification instrument constituted an 
appropriate reflection of contemporary international practice. It therefore 
wonders whether it would not be advisable to envisage instead the adoption of a 
declaration or recommendation containing guidelines. 

/ . . . 
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UKRAINIAN SOVIET SOCIALIST REPUBLIC 

L?jriginal: Russia27 

1. It would seem that a future convention on this subject can effectively promote 
the development of international economic co-operation and will ultimately 
constitute an important legal instrument for the establishment of the new economic 
order. e.O 

2. With regard to the final draft articles on most-favOured.-nation clauses adopted 
by the International Law Commission at its thirtieth session, the Ukrainian SSR in 
general considers that the greater part of the provisions Contained in them can 
Provide an entirely satisfactory basis for the elaboration of a multilateral 
international convention on this question. 

UNION OF SOVIET SOCIALIST REPUBLICS 

L'-driginal: Russia27 

The competent organs in the Soviet Union have carefully studied the final text 
Of the draft articles on most-favoured-nation clauses. It appears that most of the 
provisions of those articles could serve as a basis for the drafting of a document 
which would prcmote the development of relations between States, above all in 
matters relating to trade and economic co-operation. 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND g/ 

/&iginal: EnglishJ 

As stated on previous occasions in the Sixth Committee, the United Kingdom 
Government do not approach the question, how the product of the Commission's work 
on a particular topic should be dealt with at the governmental level, in any fixed 
spirit. They do not however believe that there should be an automatic assumption 
that each and every final set of draft articles emanating from the Commission must 
necessarily be transformed into a multilateral convention. The richness of the 
methods available for giving effect to the work of the Commission has? in general, 
been but little explored in the practice of the United Nations. This was 
understandable in the period of the great law-making Conventions of the 1950s and 
N6Os (the subject matter of those Conventions being inherently suitable for 
codification by convention), but the time has now come, in the view of the United 
Kingdom Government, to adopt a more flexible approach. For the reasons given 
above , a multilateral convention on most-favoured-nation clauses would, in their 
opinion, be largely ineffective; moreover, they believe that major difficulties 
still stand in the way of formulating a generally acceptable convention. The United 
Kingdom Government do not, therefore, regard the topic as a suitable one for the 
preparation of a convention and are ready to explore alternative ways of preserving 
and building on the valuable work done by the International Law Commission. 

g/ See also, above, sect. A. 

I . . I 
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UNITED STATES OF AMERICA 

/Jriginal: Englis?J 

The United States believes that the Commission's draft articles . . . should be 
adopted in appropriate form by the international community. 

For these reasons Lgee, below, section D,3, articles 23 and 23-2&i, among 
others, the United States favours adoption of the draft articles as a General 
Assembly resolution which might describe the articles as a code of conduct or a 
declaration. The result of this process would be substantially as useful as a 
convention, and might well accomplish more than a convention which failed to 
attract many ratifications. Most-favoured-nation rights arise out of treaties and 
other international agreements, not out of customary international law. The draft 
articles rightly apply only to future agreements (art. 28). Moreover., as provided 
in article 29, States may agree to different rules even in future agreements. 
Thus, States retain the right to accept, vary or reject the articles on the most- 
favoured-nation clause regardless of which form the articles take. As a United 
Nations resolution, the articles could be incorporated by reference in international 
agreements and could serve as a most useful guide in the negotiation of future most- 
favoured-nation clauses. 

COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

&riginal: Russia%7 

In view of the above LFee section Ai it would seem that many of the draft 
articles merit favourable consideration-and can serve as the basis for a future 
document on this subject . . . In the light of t&e foregoing Lyee above, section A 
and below, section D,2, articles 11, 12 and lz/, it would seem that work on the 
draft articles should be continued in order to produce a document which may be 
used as an instrument fully serving the development of international co-operation. 

EUROPEAN ECONOMIC COMMUNITY 

$iriginal: English/Frenc&T 

In conclusion, EEC wishes to restate its position that any general rules on 
the most-favoured-nation clause, regardless of their final form and legal status, 
even if they were only of a supplementary nature, could not be accepted by the 
Community unless they constituted a well-balanced set of rules which, as a whole, 
reflected practical realities and in particular took account of the matters referred 
to above. It is only on such basis that EEC, which is the major international 
trading partner and which has full delegated powers in this area from the member 
States as regards the granting or acceptance of most-favoured-nation treatment, 
could contemplate accepting an instrument of international law on this subject. 

/... 
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C. Comments on the draft articles as a whole ^-" -.-, I_ _..- -.- ._- _ r ll_"__-.. N-u- - 

1. The most-favoured-nation clause and the _. ---- -m-e.-- -.m. l-.-l--l^. - 
principle of non-discrimination _---.. - -_-.*-._ - --- ..P--.--,m 

CZECHOSLOVAKIA 

The proposed regulation proceeds from the dictinction between the concept of 
the most-favoured-nation clause, which becomes effective only on the basis of 
contractual instruments, and the principle of non-discrimination, whose source 
is the principle of the sovereign equality of States and which is base% on general 
Principles of international law. The distinction between the content of the 
lnost-favoured-nation clause and the principle of non-discrimination is not, 
however, made sufficiently clear in the draft. The Commission's report states 
merely that States bound by the principle of non--discrimination have the right 
to grant more favourable treatment to another State and that no State may object 
to that, provided the non-discriminatory treatment extended to it is comparable 
with that extended to other States. However, the example used to clarify this 
difficult distinction cannot have general application. Even if article 47 of the 
Vienna Convention on Diplomatic Relations and article 72 of the Vienna Convention 
on Consular Relations use the term "discriminationF', it is clear from the content 
that its purpose is to impose observance of the obligations accepted under the 
respective Conventions in respect of all States. As the Conventions designate 
the scope of these obligations, they concede that States may grant each other: on 
the basis of agreement or custom, treatment more favourable than that provided for 
by the Conventions. Both Conventions thus use the term "discrimination" in the 
Sense of non-observance of their provisions. However, in spheres where minimum 
treatment is not provided for (for example, the commercial sphere), the existence 
Of discrimination cannot be argued by analogy. 

GERMAN DEMOCRATIC REPUBLIC 

/Jriginal: Englis_fIJ 

It cannot be overlooked that the arrangements proposed in the draft cannot 
solve all problems connected with the elimination of discrimination and trade 
barriers. Thus, the positive effect of the provisions set forth in the draft can 
be felt only if and when States agree on a most-favoured-nation clause. Therefore, 
t;he draft would be more effective if it contained a provision that would encowwe 
States to agree on most-favoured-nation clauses in their international economic 
relations. -.. 

The present draft takes account of questions concerning the relationship 
between States with different social systems. The draft, which in this case is 
in line with the long-standing practice of States, makes it clear that in granti% 
most-favoured-nation treatment the essential thing is not that States agreeing on 
a most-favoured-nation clause extend equal preferences to each other. Rather, 

/ ..* 
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what matters most is the fact that on the territory of the granting State the 
beneficiary State enjoys the same rights as any third State, unless an except,ion 
is agreed upon. What sort of preferential treatment is extended under a most-. 
favoured-nation clause depends in each individual case on what preferences the 
granting State accords to any third State. 

2. The most-favoured-nation clause and the different Î 
levels of economic development --"-- 

CUBA 

Lcriginal: SpanishJ 

It is essential that whatever legal instrument is adopted on the subject 
should take particularly into account the interests of the developing countries, 
which make up the largest - numerically speaking - and at the same time the 
weakest part of the international community, and that it should be based on the 
premise that fair and equal treatment in international trade is not always a fact 
when the economic position of the States involved is not equal. 

GERMAN DEMOCRATIC REPUBLIC 

&.&-iginal: En&is&T 

The draft demonstrates the topicality of most-favoured-nation treatment, 
taking account of consequences that arise in terms of international law 
codification from the establishment of a new international economic order. This 
is especially apparent from the fact that the draft is not confined to a mere 
protection of equal rights, but also makes concrete provision for differences in 
the level of development of States and for the promotion of developing States. 

PAKISTAN 

LTriginal: EnglishJ 

1. Despite,the realization in the international community that there is an 
urgent need to rectify the existing asymmetries and imbalances that characterize 
the present international economic system which has resulted in a growing disparity 
between the rich and poor nations of the world, the efforts of the developing 
countries to effect structural changes in the system have not met with a positive 
response from the industrialized nations. It is, therefore, a matter of 
satisfaction that the International Law Commission recognizes the importance 
of alleviating the economic condition of the developing countries and has taken 
cognizance of the relevant resolutions on the subject adopted at various 
international fora. 
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2, The mandate of the International Law Commission, in the words of Article 13 
oP the United Nations Charter, is "encouraging progressive development of 

I-t;ernational Law in its codification". And, whereas in the case of areas like 
diplomatic privileges and immunities, law of treaties, etc., the element of 
codification had to play a more significant role in the nature of things, in 
eWnomic and trade matters, the element of progressive development ought to play 
the dominant role in the performance of its task by the Colnmission. The Government 
of Pakistan, therefore, is of the view that the right of the developing countries 
to preferential treatment in economic and trade matters that has emerged as a 
consequence of almost universal acceptance of the claim of the developing countries 
t0 be treated on a preferential basis in the field of international trade and 
economic relations ought to be recognised and reflected in these articles. 
Although at the present these are only a few concrete manifestations of the 
W?cognition of this right in the shape of the schemes of generalized preferences . 
established by some developed countries, the claim of the developing countries 
for preferential treatment, in the abstract, has almost universally been aCCept@d 

md the draft articles ought to fully acconnnodate it in order to adequately 
emphasize the element of "progressive developmentf' in them. 

3. The most=-favoured nation clause in relation to Customs -...-----..-.--- 
unions and similar associations of-states cII-- _-,,- -̂  -_-, -111_ 

GERMAlV DEMOCRATIC REPUBLIC 

C&iginal: Englis$ 

From this point of view /see, below, section D,3, articles 23, 24, 25 and 267 
the adoption of an exception Tn favour of preferences as granted within a customs 
union or an economic community would be questionable. To stipulate such an 
exception would reduce the positive effect of a most-favoured.--nation clause to 

an unjustifiable extent. It is more advisable to settle questions arisine from 

a most-favoured-nation clause in connexion with the establishment of an economic 
community in direct negotiations between the States concerned. 

GERMANY, FEDERAL REPUBLIC OF 

Lzriginal: Englis_h:/l 

As regards the non-inclusion of customs unions, free trade areas and other 
internationally recognized groupings of States establishing closer economic 
integration, reference is made to relevant comments in the written statement 
submitted by the Commission of the European Communities. (EC) in January 1978, which 
are fully endorsed by the Federal Republic of Germany as an EC member State. The 
failure to include customs unions is all the more incomprehensible as the draft 
enumerates a number of exceptions to most-favoured-nation treatment that are of 

SLess importance. If one regards the list of exceptions in a systematic rkgime as 
an exclusive enumeration, the non-inclusion of customs unions amounts to an adW%‘se 
pr ejudgement. The Federal Republic of Germany therefore makes its acceptance of 
-the present rules subject to completion of the draft provisions by filling the 
existing gaps in accordance with the views of the EC Commission. 
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GREECE 
..- 

LOriginal: Fren@ 

The text of the draft should explicitly make a specific exception to the 
application of the most-favoured-nation clause for customs unions and free-trade 
areas a Such an exception is already part of current international practice 
concerning the most-favoured-nation clause. 

S\JITZERLAND 

Leriginal: FrencgI 

1. The Swiss Government, like the other Governments and the various international 
organizations which have already expressed their views on the draft articles, was 
struck by the absence from the draft articles of a provision concerning the 
relationship of the most-favoured-nation clause to customs unions and free trade 
areas o The exception envisaged by GATT to the principle of the general and 
unconditional application of the clause in cases of customs unions and free trade 
areas (art. XXIV), which has been taken up and confirmed in many multilateral and 
bilateral treaties, is now sufficiently widespread in practice to justify regarding 
the treaty provisions which envisage this exception as being of only declaratory 
value. The developments which have characterized the efforts to achieve regional 
integration, the existence at present of customs unions and free trade areas in 
the five continents and the reservations pertaining to them in many treaties, 
particularly trade treaties, in relation to the operation of the most-favoured- 
nation clause, cannot be ignored, and justify the establishment of a rule 
specifying that the clause does not apply in the case of unions or areas of this 
type - 

2. The draft should therefore be completed by a provision specifying that a 
beneficiary State which is not a member of a customs union or-a free trade area 
is not entitled, by virtue of a most-favoured-nation clause, to the treatment 
granted by the granting State as a member of the customs union or of the free trade 
area to a third State which is also a member of that union or area. 

3. A provision of this nature would also dispel the doubts which may arise in 
relation to article 17, which is concerned with another question (irrelevance of 
the fact that treatment is extended to a third State under a bilateral or a 
multilateral agreement). 

UNITED KINGDOM OF 

Roweve_r_, before proceeding 
section C,&/ the United Kingdom 

with this aspect of the matter, &ee below, 
Government would wish to refer to the comments 

already transmitted to the Secretary-.General by the European Economic 
Community (EEC), which deal with certain aspects of the draft articles as they 

GREAT BRITAIN AND NORTHERN IRELAND 

Lcriginal: English7 
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affect external trade, an area in which exclusive competence has been conferred 
on the Community by the member States. As a member State of the Community, the 
United Kingdom Government wish to commend end endorse these comments, which fall 
mainly under the head of (b) in the General Assembly resolution. In drawing 
attention to certain serious omissions from the draft articles, particularly the 
absence of an exception for customs unions, free trade areas and equivalent 
arrangements of economic integration, such as those allowed for under article XXIV 
of the GATT, the comments of BEC serve to re-emphasize the difficulties encountered 
by the Commission itself in attempting to arrive at a suitably comprehensive and 
Generally acceptable treatment of the topic. It is certainly true that, whatever 
the merits or demerits of such an exemption clause (and the United Kingdom 
Government do not share the view recorded in para. 58 of the Cormnissionss 
report that thexwas any inconclusiveness in the comments submitted on this 
subject), the omission of such an exemption would render the draft articles as a 
whole unacceptable to a substantial number of States? both developed and 
developing. 

EUROPEAN ECONOMIC COJ0JLJNITY 

/&iginal: EnglishjFrenc&hT 

1. It would not be consistent with w,ell established and unambiguous international 
practice that a State which is not a member of a customs union or is not included 
in a free-trade area arrangement should be entitled, on the basis of a most- 
favoured-nation clause, to be granted special benefits securing to the members 
of a customs union or parties to a free-trade agreement. A customs union or a 
free-trade area agreement is a form of fax-reaching co-operation which entails 
far-reaching obligations for the parties involved, in exchange for the rights that 
-they grant each other. (See in particular art. XXIV of the General Agreement 
on Tariffs and Trade (GATT).) 

2, It should also be mentioned that the contracting parties to a treaty 
containing a most-favoured-nation clause do not normally intend the clause to be 
applicable to benefits which either of them might subsequently grant to another 
party in connexion with the establishment of a customs union or a free-trade 
area o An exception for such cases is a generally accepted customary rule in 
international law, based upon legal writing as well as upon general agreement Of 
-the States and their unanimous practice. This situation must be expressly covered 
by the draft articles. 

3. The Community further recalls that a member of the International Law 
Commission, during the Commission's deliberations on this issue at its thirtieth 
session, proposed a new article 23 bis 3/ containing a customs union exception. w- 

--- 
_3_/ Report of the International Law Commission on the work of its thirtieth 

sessioa, Official Records of the General Assembly, Thirty-third Session, (5 
-II 

9 (A/33/10), paras. 57-58. 
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4, The International Law Commission found that there was no final agreement on 
the subject. Accordingly, as stated in the report on the Commission's thirtieth 
session, the Commission decided not to include an article containing any exception 

for customs unions and free-trade areas. It is difficult to explain why the 
Commission, while being ready to adopt draft articles 23 and 24 as part of the 
progressive development of international law, has left out this exception for 
customs unions and free-trade areas which is simply codifying an existing rule of 

customary international law. 

5. The Community considers that an express exception in the application of the 
most-=favoured--nation clause must be made for customs unions, free-trade areas, 
composed either of States or of entities other than States, which, like the 
Community, have power to grant and receive the most-&favoured-nation treatment 
provided for in an international agreement. 

G. It should be recalled that the Community's misgivings about the draft clauses 
on this point are shared by numerous States and groups of States, both 
industrialized and developing, which likewise are engaged in a more or less 
advanced process of economic integration. 

7. The Community preserves his right to propose at a later stage the text of 

an article regarding this matter; to be added to the draft proposed by the 
International Law Commission. 

4. The general character of the draft articles ..__.-_-- .-- 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRBLAHD 

/Jriginal: En&is&/- 
"--1 --. 

1, This /see, above, section C,3/ leads the United Kingdom Government to examine 
the essential legal nature of the-rules put forward in the draft articles. In 

( draft article 29, which preserves provisions on which the granting State and the 
beneficiary State may otherwise agree, the Commission has put forward a rule which 
it describes in the Commentary as designed to "express the residual character" of' 
the provisions contained in the draft articles. It may be inferred from the use 
of the word "express" that the Commission had it in mind to restate in an explicit 
form what would automatically have followed in any event from the application of 
the general rules of the law of treaties. There is certainly no suggestion in the 
remainder of paragraph (1) or in paragraph (2) of the Commentary of any intention 
to limit the freedom enjoyed by States under international law to conclude, of their 
own free choice and on a basis of mutual agreement, whatever particular treaty 
provisions they choose within the general area of most-favoured-nation treatment. 
It is clear, moreover, that any such attempt at limiting the freedom of States 
in this context would have been ineffective. This being so, the fact that draft 
article 29 springs from an existing;, general rule of international law gives rise 
to the followinG observations. 



A/35/443 
English 
Page 27 

2’. 
araft 

If' the intuition behind draft article 29 and the residual nature of the 
articles 8s a whQl@ are as described above, then they are residual in a vaY 

siWificantly different fr0n1, say, the rules contained in the Vienna Convention 
um the Law of Treaties: moreover, this difference is of a kind which raises 
serious b.Ib~S about the meaning and effect of transforming the draft articles 
into a convention, as is proposed by the Commission in paragraph 73 of its report. 
For exaJQ?le, the Vienna Convention on the Law of Treaties incorporates numerous 
PrOviSiOns corresponding to rules of international law which are valid on a general 
plane and are not capable of being overridden by agreement between the parties 
gr thy particular case: one may cite, simply by way of example, article 6 

~acity of States to conclude treaties), article 26 (Pacta sunt servanda) and 
article 46 (Internal law and observance of treaties). biher proc!sofhe 
Vienna Convention are residual in the sense that they expressly provide for the 
possibility that they may be displaced by agreement between the parties, But such 
r~siil~tnl rules operate alongside, 
Wm--residual (ox 

and in part within the framework of, the 
"invariants') articles such as those mentioned above. lh?rf?as 

this is so in the case of the Vienna Convention- 1 ______ --__.-___- -‘-., 
UT -the 

there are in fact no provisions 
ivinvapiant“ kind in the dr-- I __ __-___ ___ ..__- - e-.v-I- -------- --------> rift nrt.irlen nn mnnf.."~a~mnrPrl".nnf.inn rln~~sen 

except perhaps draft article 8, which provides that the rieht to most-favoured- 
nation treatment arises only from a treaty provision (clause) in force between the 
two States: as the Commentary puts it, "in other words3 eaU any such clause is 
the source of the beneficiary StateFs rights". 

3. This StatW?Ent in the Commentary, with which the United Kingdom Government 
al% in agreement, Calls for the observation that the rights of the beneficiary 
6t83te can in principle have only one source. If their source is the treaty which 
con-f;ains the most-favoured-nation clause, then the rights cannot at the same time 
~&on1 from the general articles on most-favoured-nation clauses. In other words, 
the draft articles would constitute merely a set of rules for the interpretation 
and apPliCation of e$stinE obligations, and are not themselves (unlike the 
inVarisLllt articles in the Vienna Convention on the Law of Treaties) a Somce of 
primary obligation (leaving aside for the moment the question whether the invariant 
aYtiCh?s in the Vienna Convention on the Law of Treaties, or some of them, may nat 
SimlJly be a codification of pre-existing custom). Thus, the draft articles 
Presuppose the existence of another treaty9 and this is moreover a treaty to which 
the rules of the law of treaties will already apply. In consequence, the 
Commissionvs draft articles would have to operate alongside-other rules Of 13~ 
existing in that area, such as the rules for observance, application and 
interpretation of treaties dealt with in part III of the Vienna Conventio? an the 

Law of Treaties, which would automatically apply to the treaty containinfi the 
most-favoured-nation clause, and which the Commission's draft articles Cannot he 
intended to override (cf, para. 59 of the Commission's report). Accordingly, it 
seems clear to the United Kingdom Government that the Commission's draft articles 

(which, as shown above, can only have a secondary, and not a Primary, character) 

will in fact be secondary in a dual Sense: secondary because they are by “their 

-very nature residual rules subject to being overridden by a particular agreement 

between the parties, and secondary also in that they >rould Only operate in the 
interstices of the general rules of the 1atJ of treaties. 

The United Kinglom 

Government feel bound to point out, therefore, . 
that, as a matter of pure law, the 

scope ,f operation of the Commission's draft articles would be an 
exceptionally 

restricted one. 
I . I . 
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5. Formulation of the draft articles --- 

GERMANY, FEDERAL REPUBLIC OF 

&5ginal: EnglislJ 

It is moreover appreciated that the draft closely follows the system and 
terminology of the Vienna Convention on the Law of Treaties (cf. arts. 1, 2, 27, 
28) :, most-favoured-nation clauses as integral parts of treaties being at any rate 
subject to the general rules of international treaty law. 

r4EXICO 

@riginal: SpanishJ 

Although the draft articles on the most-favoured-nation clause would be 
acceptable to Mexico in general terms, the Mexican Government, if it considers it 
necessary, 
time, 

may submit comments on various sections of the draft at an appropriate 
since some of the articles O.. require additional work because the existing 

wording might give rise to confusion owing to the imprecision of the terms used. 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

LZciginal: Russiaii 

After careful study of the draft articles prepared by the International Law 
Commission in 1978, the Ukrainian SSR believes that they are better formulated 
than the previous version of 1976. 

6. Settlement of disputes __I--.-. 

GERMAN DEMOCRATIC REPUBLIC 

@rigi.nal: Englis&T 

An article on dispute settlement should not be included in the provisions 
on most-favoured-nation treatment. Questions of interpreting a most-favoured- 
nation clause will in practice arise only in connexion 
agreement, i.e. 

with a specific 
the one that contains the clause. Therefore, it would be enough 

to apply the procedure for the interpretation of the specific most-favoured-nation 
clause, which the respective contracting States have envisaged for the settlemen-t; 
of disputes arising from that agreement, unless there is a general agreement on 
dispute settlement between the parties concerned. 

/ . . . 
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GERMANY, FEDERAL RRPUBLIC OF 

&Yi-iginsl : Eng1isg 

Such a procedure Lzee, above, section B,~~would also render superfluous 
the elaboration of the otherwise indispensable provisions on the settlement of 
disputes which, in view of the incorporation of most-favoured-nation clauses in 
treaties with differing arbitration provisions, would prove to be difficult on 
account of legal technicalities. 

WITZERLAND 

$riginal: Frencc/ 

The Swiss Government regrets that the draft articles do not contain any 
Provision relating to the settlement of disputes concerning their interpretation 
Or application. It considers that any multilateral instrument establishing rules 
for States should contain appropriate provisions for this purpose. 

/  .  I  .  
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D. Comments on the various draft articles 

1. Introductory articles 

Article 1 

Scope of the present articles 

CZECHOSLOVAKIA 

IJriginal: En&&J 

In article 1, and possibly in article 2, the sphere of application of the 
draft articles is limited only to the most-favoured-nation clauses contained in 
written agreements concluded between States. In that respect, the draft 
corresponds to the Vienna Convention on the Law of Treaties, although the 

- Commission's report stresses that the draft articles are to be considered as an 
independent legal instrument. This definition of the subject-matter of the draft 
articles will substantially limit their application in practice. The 
most-favoured-nation clause is applied primarily in the commercial and political 
spheres, in which some States have delegated to international organizations of 
which they are members the right to conclude international agreements. That is 
true chiefly of the European Economic Community (EEC), which is one of the major 
participants in international trade. If the draft articles were adopted without 
change, they would not apply to most-favoured-nations clauses contained in the 
treaties and agreements concluded by EEC with other States. The main object of 
the draft articles should thus be redefined, so that the articles could also 
apply to most-favoured-nation clauses contained in 
international organizations that conclude treaties 
nation clause on behalf of their member States are 
effective in the territories of those States. 

international treaties to which 
containing the most-favoured- 
parties, such treaties being 

GERMANY, FEDERAL REPUBLIC OF 

/?&i.nal: EngliskT 

1. The draft is not complete. It covers State practice only in part since it 
confines itself to most-favoured-nation clauses in treaties between States. 
True, this conforms to the Vienna Convention on the Law of Treaties but the 
latter is to be supplemented by a special convention dealing with the law of 
treaties as relating to international organizations. The ILC draft, however, 
is deliberately confined to treaties between States although in practice groupings 
of States (customs unions, 
in this field. 

free trade areas) are assuming more and more importance 

2. The consequences of this omission are in many respects disadvantageous: 
most-favoured-nation clauses in mixed treaties to which other subjects of 
international law are parties - and the number of such treaties is likely to 

/ . . . 
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increase - would, if based on article 6 of the ILC draft, fall under differing 
treaty r&gimes where the ILC provisions are not identical with customary 
international law. In terms of international law policy this would amount to a 
deplorable splitting up of the treaty r&gime. 

GREECE 

$&ginal: FrenckT 

It would be desirable to examine in depth the possibility of not confining 
the aforementioned draft articles to inter-State relations alone but of making 
them applicable to interested international organisations also. 

EUROPEAN ECONOMIC COMMUNITY 

/j%ginal: English/French_T 

1. The draft articles on the most-favoured-nation clause, are in their present 
form restricted to clauses contained in treaties between States. This would 
greatly restrict the value of them since they do not take account of the fact 
that, following the extensive establishment by sovereign States of regional 
economic integration organizations in various parts of the world, the clause is 
likely to be found more and more frequently in agreements concluded by unions or 
groups of States. This development should be taken into account and the scope 
Of the articles should be revised accordingly. 

2. The Community agrees with the position taken by the International Law 
Commission to let the draft articles follow as closely as possible the structure 
and terminology of the Vienna Convention on the Law of Treaties. At the same 
time, these articles should, however, not ignore the important work TThich, since 
the adoption of the Vienna Convention in 1969, has taken place in the International 
Law Commission on the question of treaties concluded between States and 
international organizations or between two or more international organizations. 

3. The scope of the draft articles should therefore be broadened in order to 
cover the case of entities other than States having rights ox duties according 
to international law within fields covered by a most-favoured-nation clause 
included in an international agreement to which such entities are contracting 

parties, 

4. This could be obtained for example by revising the present article 1 of the 
*aft articles and by including consequential amendments to article 2, 
paragraph 1, subparagraphs (a), (b) and (c); article 4 and article 6. 

/ . . . 
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Article 2 

Use of terms 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

&fee, below, section D,2, articles 11, 12 and 127 

CZECHOSLOVAKIA 

&Tee , above, section D,l, article 1/ 

GERMANY, FEDERAL REPUBLIC OF 

/see, below, section D,2, articles 11, 12 and 127 - 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

@ee, below, section D,2, articles 11, 12 and 127 

UNION OF SOVIET SOCIALIST REPUBLICS 

Lree, below, section D,2, articles 11, 12 and 127 

EUROPEAN ECONOMIC COMMUNITY 

&Tee , above, section DJ, article lJ 
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Article 4 

Most-favoured-nation clause 

Article 5 

Most-favoured-nation treatment 

BULGARIA 

~&igi.nal: En&is&T 

The Bulgarian Government evaluates positively those elements of the draft 
which formulate the concepts of "the most-favoured-nation clause" and "the 
mst-favoured-nation treatment". 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

/$iginal: RussiaiT 

This &ee, above, section B,27 applies in particular to the definition Of 
the most-favoured nation clause a;d of most-favoured-nation treatment. 

CZECHOSLOVAKIA 

L%iginal: Engliski 

1. Articles 4 and 5 are of fundamental importance for the draft, and the scope 
of the most-favoured-nation clause should follow from'them. It should be therefore 
useful to unite and harmonize the two articles, to facilitate their interpretation. 
Certain difficulties of interpretation might arise from the fact that the term 
lr~~eEttment” is used in both articles, but in different senses. Article 4 deals 
only with the granting of most-favoured-nation treatment to other States and 
this wording is intended to specify clearly the subjects of rights and obligations 
under the most-favoured-nation clause, i.e. the contracting States. Article 5 
deals with the treatment of the beneficiary State, persons or things, and 
delimits the scope of the most-favoured-nation clause. 

2. The proposed wording of articles 4 and 5, however, does not correspond with 
some Of the conclusions set out in the commentary. Paragraph (13) of the 
comm@ntary to article 4 rightly stresses that the most-favoured-nation ClaJXX? 
nay be variously worded, but that its purpose is the granting of treatment as 
defined in article 5. T&ing into account the terms of article 2 (d), article 5 
implies that any provision of an agreement expressing the will of the contracting 
States t0 grant a treatment that is not less favourable than that granted to any 
third State should also be considered as a most-favoured-nation clause. 

/ ‘ l .  
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3. Nevertheless, in its commentary to article 4, the Commission takes as an 
example of a case in which most-favoured-treatment is purportedly not involved 
the provisions of article XIII, paragraph 1, of the General Agreement on Tariffs 
and Trade. Those provisions, however, fulfil the conditions of article 5 of the 
draft articles, since they stipulate the obligation, for the contracting States, 
not to apply to another contracting State restrictions that are not applied to 
all third States. The reasons why article XIII of the General Agreement should 
not be considered as constituting a most-favoured-nation clause do not follow 
from the commentary. It might be thought that the Commission's conclusions were 
based merely on the title of the said article, which includes the words 
"non-discriminatory administration". However, the interpretation is not 
acceptable, because there exist a number of provisions of international treaties 
that indisputably constitute most-favoured-nation clauses and in which the term 
"non-discrimination" is used. In view of the indeterminate form of the 
most-favoured-nation clause, the intention of the parties should be decisive for 
its interpretation, 

4. If prohibition of discrimination is accepted as following directly from the 
general principles of international law and therefore as valid irrespective Of the 
content of the contractual provisions, the parties that expressly undertake to 
prohibit discrimination against third States generally have in mind any treatment 
less favourable than that granted to third States. If paragraph 1 of 
article XIII of the General Agreement does not constitute an acceptable example, 
that is also because, under article 1 of that Agreement, the concept of 
most-favoured-nation treatment is so broad that it covers all regulations on 
imports and exports. Thus article XIII aims only at correcting and defining the 
concept of the most-favoured-nation clause in the sphere of quantitative 
restrictions. That interpretation is also confirmed by the exceptions referred 
to in article XIV of the General Agreement. 

5. Neither articles 4 and 5, in their present wording, nor the other proposed 
articles, indicate the distinction between the most-favoured-nation clause and 
non-discrimination. 

6. It is therefore being proposed to unite articles 4 and 5-3'ithe draft 
most-favoured-nation clause under the following wording: 

"The most-favoured-nation clause is a contractual provision on the basis 
of which a contracting State undertakes to grant to another c,ontracting 
State or to other contracting States or to persons or things being in a 
certain relation to such a State a treatment that is not less favourable 
than that granted by the bound State to any third State or to persons or 
thing being in the same relation to the third State." 
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GREECE 

j%ginal: French-7 

It would be useful to state in the text of this article itself that the 
relationship between the "granting State'l and the "third State" may result either 
from a treaty or from another source, such as internal law. 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

The final draft . . . clearly formulates the definition 
favoured-nation treatment . . . 

@riginal: Russia27 

of the clause, most- 

UNION OF SOVIET SOCIALIST REPUBLICS 

L&iginal: Russia27 

This /gee, above, section B,Z?T applies in particular to the definition of a 
X'tWst-favoured-nation clause, most-favoured-nation treatment ..* 

COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

/Jriginal: Russia&T 

This /see, above, section B,27 applies in particular to the definition of 
-the most-fgvoured-nation clause, to most-favoured-nation treatment, . . . 

EUROPEAN ECONOMIC COMMUNITY 

&ee 9 above, section D,l, article 17 

Article 6 

Clauses in international agreements between States to 
which other subjects of international law are 

also parties 

GERMANY, FEDERAL REPUBLIC OF 

./-Fee 9 above, section D,l, article l-7 

/ . . . 
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EUROPEAN ECONOMIC COMMUNITY 

Bee, above, section D,l, article 

Article 7 

Legal basis of most-favoured-nation treatment 

PAKISTAN 

Driginal: EnglissT 

The article enshrines the principle of "no obligation without consent" which 
is an old principle of international law governing treaty relations. This rule, 
however, does not accommodate the emerging right of developing countries to be 
accorded different and preferential treatment which has been recognized by the 
international community almost universally. It is admitted that the provisions 
of subsequent articles do try to accommodate this right of the developing States 
to some extent. For example, Article 23 provides for preferential treatment of 
the developing countries under the generalized system of preferences but this is 
not enough. It is, therefore, felt that a new rule ought to be incorporated in 
Article '7, stating that a certain category of States, to be determined by the 
United Nations General Assembly, would be entitled to automatic most-favoured- 
nation treatment. The following lines may thus be added at the end of the 
Article: 

"except that the developing States to be specified periodically by the 
United Nations General Assembly in accordance with agreed criteria would be 
automatically accorded most-favoured-nation treatment by all States on a 
non-reciprocal basis!'. 

Article 8 

The source and scope of most-favoured-nation treatment 

BULGARIA 

&%iginal: Englisg 

. . . evaluates positively Da, as well as the articles referring to various 
aspects of the most-favoured-nation clause: sources and scope . . . 

/ l .* 
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UKRAINIAN SOVIET SOCIALIST REPUBLIC 

&!riginal: Russiad 

T&e final draft . . . clearly formulates . . . the scope of this L.&ost-favoured- 
nation-/ treatment. 

UNION OF SOVIET SOCIALIST REPUBLICS 

Lcriginal: Russia;? 

This /see, above, section B,gT applies in particular to . . . the scope of 
most-favouzd-nation treatment. 

2. General application of the most-favoured-nation clause 

Article 9 

Scope of rights under a most-favoured-nation clause 

BULGARIA 

$kiginal: English7 

l .  .  evaluates positively . . . as well as the articles referring to various 
aspects of the most-favoured-nation clause: . . . scope of rights . . . 

COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

L&iginal: Russian&7 

This LTee, above, section B,27 applies in particular to the scope of rights 
under a most-favoured-nation clauze ,.. 

/ . . . 
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Article 11 

Effect of a most-favoured-nation clause not made subject 
to compensation 

Article 12 

Effect of a most-favoured-nation clause made subject to 
compensation 

Article 13 

Effect of a most-favoured-nation clause made subject to 
reciprocal treatment 

BULGARIA 

Lcriginal: EnglishJ 

1. The positive assessment which the draft merits as a whole cannot be applied 
to those texts which regulate the conditional form of the most-favoured-nation 
clause. 

2. It is an acknowledged fact that the conditional form of the most-favoured- 
nation clause has a limited application in the international treaty practice. It 
is mostly included in treaties governing consular functions and immunities, as well 
as in international acts settling questions which pertain to private international 
law. 

3. The application of the conditional form of the most-favoured-nation clause 
in trade relations among States is inacceptable and unfair. The hitherto 
practice has shown that the conditional and compensational form of the clause in the 
field of economic relations among States results in the unequal treatment of 
some of them and9 consequently, brings to violation of the principle of sovereign 
equality among States. 

4. Therefore, those clauses which envisage the application of the conditional 
form of most-favoured-nation treatment should be dropped from the draft. 

BYELORUSSIADJ SOVIET SOCIALIST REPUBLIC 

@riginal: Russia27 

1. It is completely unjustified to include certain provisions, in particular 
article 2, paragraph 1 (e) and (f); article 12, and article 13, containing the 
so-called "conditions of compensation" , which are essentially at variance with 
the basic principles of the draft articles. 

2, In the view of the Byelorussian SSR, it should be borne in mind in the course 
of further work on the draft articles that it is the practice of the overwhelming 
majority of States to grant most-favoured-nation treatment on an unconditional and 
non-reciprocal basis. 

/ l .  .  
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3. If the leg& institution of the most-favoured-nation clause is Strengthened in 

this manner, it will help to remove unjustified trade barriers and create mutually 
advantageous and equitable economic relations among all St~~tes on the basis of their 
Sovereign equality and co-operation. The Byelorussian SSR shares the Coxrmission's 
View that the clause can be regarded as a method or means Of promoting the equality 
of States and non-discrimination. This is particularly important because cases still 
occur in international practice where the granting of most-favoured-nation treatment 
to other States is made conditional on their fulfilment Of completely unacceptable 
requirements, including requirements of a political nature. Such attempts at 
discrimination cannot fail to have an adverse effect not only on relations among the 
States concerned in the commercial, economic and other fields but also on the 
development of international relations as a whole. 

GERMAN DEMOCRATIC REPUBLIC 

LTriginal: EnglisLT 

. . . most-favoured-nation treatment can only become an effective means to promote 
International economic relations if it is applied unconditionally and without any 
restriction. Incidentally, this would be the only way of conforming to the 
generally recognized practice of States. 

GERMANY, FEDERAL REPUBLIC OF 

&riginal: Engliskr 

Re substantive reciprocity (art. 11 et seq. in conjunction with art. 2 (1) (e) 
and (f)): as regards the granting of most-favoured-nation treatment, it will be 
necessary as set out in the statement of the EC Commission LFee, below, sect. D,L! 
t;6 take account of the differences in economic systems, especially in relations with 
skate-trading countries. Over and above purely formal reciprocity, such differences 
necessitate a differentiated approach which is tailored to the prevailing situation 
and cannot even be regarded as contrary to the system developed in the draft since 
-the latter provides for the special treatment of developing countries also on 
account of structural differences, namely the level of their development. What is 
right for the level of development can, mutatis mutandis, also apply to the gap 
between differently structured national economies. 

HUNGARY 

L?iriginal: EngliskT 

1. The Government of the Hungarian People's Republic considers that those of the 
present draft articles which leave scope for the most-favoured-nation treatment 
-lzo be made subject to conditions, especially to material reciprocity, in 
international economic and commercial relations are highly unfavourable and 
constitute a setback in comparison with the draft articles elaborated by the 
Lnternational Law Commission in 1976. This regulation is at variance with the 
practice established in international commercial relations during the past 30 years 
as well as with international law-making consistent with that practice. 

/ * . . 
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2. While some half a century ago certain countries sought to establish a 
practice of treatment subject to conditions, such application of most-favoured- 
nation clauses proved unfit to become an acceptable regulatory principle of 
international trade. In the field of international trade nothing but the most- 
favoured-nation treatment as a legal institution not made subject to conditions 
can ensure international legal security, the equality of parties and a balanced 
harmony between rights and obligations, since the essential substance of the most- 
favoured-nation clause consists in the fact that under a treaty according such 
treatment the contracting parties and their merchants can have the certainty that 
in the other country they shall enjoy a position no less favourable than that 
enjoyed by merchants of any other country and are thereby enabled to take into 
account with sufficient security the relative conditions that are to govern their 
marketing activities in the longer term. 

3. Should the parties choose to comply with the rules of conditionality and thus 
compare concrete benefits in each case., the treaty would provide a framework not 
for the application of the most-favoured-nation treatment but merely for the 
comparison of ad hoc conditions. By doing so the party granting the most- 
favoured-nation treatment will unilaterally consider its fulfilment of the 
obligations undertaken in view of compensation and might even claim unjustified 
additional performance by the beneficiary. 

4. It may therefore be stated that the conditionality of the most-favoured- 
nation treatment would but cause the prevailing international lega& practice to be 
counterproductive by resulting in the non-application of or in prejudice to the 
most-favoured-nation principle in international trade. 

5. On the other hand, the fundamental requirement upon the ongoing work of 
codification by the United Nations rules out the possibility for the universal 
regulation of the most-favoured-nation treatment subject to conditions to be 
included in the United Nations treaty on most-favoured-nation clauses, for the said 
treaty is intended to be based on existing international practice concerning the 
appliCatiOn of the most-favoured-nation principle and to regulate and codify that 
practice, yet the most-favoured-nation clause made subject to conditions never 
became a practice in international trade. 

6. The Government of the Hungarian People's Republic cannot support those draft 
articles which allow a system of most-favoured-nation clauses subject to conditions 
to be extended to commercial and economic relations as well. It still holds this 
view which it has already expressed during the preparatory work concerning the 
elaboration of the draft articles of 1976 and 1978. Therefore, as regards economic 
and commercial relations, it finds it desirable to delete from the draft articles 
the conditional form of the most-favoured-nation clause as a general rule and for 
the draft treaty to restrict conditionality to clearly specified non-commercial and 
non-economic fields, essentially in accordance with the principles stated in 
paragraph (31) of the commentary of the International Law Commission to articles 
12 and 13 (Yearbook of the International Law Commission, 1978, vol. II, part TWO, 

p. 38). 

I . . . 
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UKRAINIAN SOVIET SOCIALIST REPUBLIC 

LFriginal: Russia;7 

. .a the draft also contains provisions the advisability of whose retention iS 

open to doubt. In particular, the use of the terms "conditions of compensation" and 
"conditions of reciprocal treatment" (art. 2, para. 1 (e) and (f); arts. 12, 13, 
et al) in place of the concept of "material reciprocit?' is essentially at 
variance with the most-favoured-nation principle. Such provisions will in no way 
help to eradicate discrimination or to promote the development of mutually 
beneficial trade and economic relations. Furthermore, they may be used to justify 
situations in international relations in which, unfortunately, some States 
continue to make the granting of most-favoured-nation treatment conditional on the 
fulfilment of completely unacceptable demands, including political demands, which 
bear no relation to trade and economic co-operation. 

UNION OF SOVIET SOCIALIST REPUBLICS 

@riginal: Russia27 

1. It must be stated that the draft articles contain certain provisions which 
in essence fall outside the scope of most-favoured-nation treatment and the 
inclusion of which in the draft cannot be regarded as justified. This applies to 
the provisions of the draft articles permitting the granting of most-favoured- 
nation treatment under a "condition of compensation" (arts. 2, para. 1 (e) and 
(f), 12, 13, etc.). 

2. A "condition of compensation" is fundamentally at variance with the principle 
of most-favoured-nation treatment set forth in article 5 of the draft. In practice, 

- the provisions concerning "conditions of compensation" could to a significant 
degree reduce the value of the positive provisions which the Commission has 
managed to include in the draft articles. A "condition of compensation" could be 
used to justify practices which are, unfortunately, still followed by certain 
States when they attempt to link the granting of most-favoured-nation treatment to 
the fulfilment of demands, including demands of a political nature, which affect 
matters within the internal competence of States and which bear no relation 
whatsoever to trade and economic co-operation. Such demands not only do not 
promote the development of international trade and economic relations, but, on the 
contrary, impede their normal operation. 

3. The granting of most-favoured-nation treatment on an unconditional and 
gratuitous basis would promote the development of trade and economic co-operation 
between States. The pverwhelming majority of States follow precisely that 
practice. 

/ l .  .  
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COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

Lsriginal: Russia_7 

1. However, the draft articles include some provisions which would not only not 
serve to promote the development of international commercial and economic relatiOns 

but would, on the contrary, be a serious obstacle to the implementation of the most 
favoured nation principle in this area. 

2. We refer specifically to the provisions in the draft permitting application Of 
a "condition of compensation" and the imposition of a condition of "reciprocal 
treatment'l in connexion with the granting of most-favoured-nation status in 
commercial and economic relations. 

3. Such provisions would not be in keeping with the international legal 
principles on which the draft articles should be founded, or with the generally 
accepted practice of States whereby most-favoured-nation treatment is granted 
unconditionally and without obligation. They could be a serious obstacle to the 
implementation of the draft articles referred to above as meriting favourable 
consideration. 

EUROPEAN ECONOMIC COMMUNITY 

Lirriginal: English/Frenc&T 

1. It is appreciated that the International Law Commission, during its second 
reading, made important changes so that the present draft clearly recognizes that 
the obligation to accord most-favoured-nation treatment might be subject to 
certain conditions and that the granting of such treatment is not even presumed to 
be unconditional. 

2. In its written comments EEC has emphasized that relations between States with 
different socio-economic systems depended upon certain rules and that, in 
particular, application of most-favoured treatment in this respect would be 
without real meaning if the conditions under which such treatment is granted.were 
not spelled out in mutually measurable facts which made it possible to evaluate 
the results achieved. 

3. EEC recalled in this connexion that 
Security and Co-operation in Europe made 
principle in the preamble to the chapter 

the Final Act of the Conference on 
the principle of reciprocity a guiding 
on 'co-operation in the field of economicsg "" of science and technology and of the environment" and that it was only in this 

context that the signatory powers of the Final Act had accepted that beneficial 
effects could result "from application of the most-favoured-nation clause for the 
development of mutual relations". 

4. EEC also referred to the rules adopted by GATT, whereby, upon the accession 
to the agreement of certain States with a socio-economic system different from that 

/ . . . 
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1 applied in market-economy countries, 
1 

it had been necessary to establish special 
Protocols taking these differences into account. 

: 50 The Community reiterates its earlier proposal that the draft articles should 
1 be supplemented accordingly. 

Article 13 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

/Jriginal: Russia$ 

The removal of the expression "material reciprocitys' represents a significant 
improvement in the draft from the standpoint of both substance and wording, In 
this way the Commission has taken into account the views of a number of States. 

HUNGARY 

/%iginal: Engli&hJ 

The Government of the Hungarian People's Republic maintains that the 
application of the most-favoured-nation clause made subject to an explicit 
condition of material reciprocity is bound to raise the same kinds of difficulty in 
economic and commercial contacts among States as conditionality is in general in 
these aspects. Therefore, the rules of the draft articles for material 
reciprocity (art. 13) should take account of these considerations and accordingly 
provide for the applicability of those rules to non-commercial and non-economic 
relations only. 

Article 14 

Compliance with agreed terms and conditions - 

MEXICO 

!&iginal: Spanis$ 

Some of the articles, such as article 14, require additional work because the 
existing wording might give rise to confusion, owing to the imprecision of the 
therms used. 
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Article 17 

Irrelevance of the fact that treatment is extended to a third --- -1__* 
State under a bilateral or a multilateral agreement -- 

SWITZERLAND 

L!ee above, section C9zT 

Article 19 

Most-favoured-nation treatment and national or other 
treatment with re,spect to the same subject matter 

BULGARIA 

@riginsl: En&is&T 

.DO evaluates positively . . . as well as the articles referring to various 
aspects of the most-favoured-nation clause: . . . correlation with the national 
treatment . . . 

Article 20 

@ising of-.r_ights under a most-favoured-nation clause 

BULGARIA 

LFYriginal: Eng1isl-J 

00. evaluates positively #.. as well as the articles referring to various 
aspects of the most-favoured-nation clause: ,., arising of rights under a most- 
favoured-nation clause 0a I) 

Article 22 

Coznpliance with the laws and regulations of the granting State ---- 

HUNGARY 

Lsriginal: Engliskr 

Draft article 22 refers to the laws and regulations of the granting State as 
a guarantee for the practical fulfilment of the obligation undertaken under public 
international law to apply the most-favoured-nation clause. As, keeping 
international legal practice in view, it is necessary further to strengthen the 

/ *a. 
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elements of guarantee in national legislations, the second sentence in article 22 
is proposed to commence as follows: 

"Those laws and regulations, however3 shall be applied to all countries and 
shall not be applied in such a manner . ..". 

SWITZERLAND 

@i.ginal: Frenc&T 

It may be wondered whether it is necessary to include in a set of draft 
articles on the most-favoured-nation clause a provision such as article 22 . . . 
Although, as the Commission indicates in its commentary, it is appropriate to 
include a provision of this nature in an instrument establishing a preferential 
regime benefiting specific persons or categories of persons, some misgivings are 
permissible in this particular case, especially in the light of the reasons for 
including this article in the draft given by the Commission in its commentary 
(principles of sovereignty and equality of States). 
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3. -_ Exceptions to the application'of the mo&-favoured-nation clause_ 

Article 23 -- 

The most-favoured-nation clause in relation to treatment 
under a generalized system of preferences - -~.- 

Article 24 

The most-favoured-nation clause in relation to arrangements 
between developing States -- 

Article 25 

The most-favoured-nation clause in relation to treatment 
extended to facilitatelirontier traffic 

Article 26 

The most-favoured-nation clause in relation to rights and - 
facilitiys extended to a lan_dlocked third State _ e-m 

BULGARIA 

/+.ginal: EnglishJ" 

Support should also be given to those provisions in the draft which provide 
certain advantages for the developing countries, for land-locked and for 
neighbouring States with a view to encourage frontier trade. 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

/iginal: Russianl 

This LTeep above, 
- 

section B,2/ applies in particular to the provisions 
envisaging certain advantages for-developing countries and land-locked States, and 
some other provision. 

GERMAN DEMOCRATIC REPUBLIC 

,&ciginal: EngliskT 

The present draft contains a reasonable number of exceptions from most- 
favoured-nation treatment. A most-favoured-nation clause can have a favourable 
effect on the development of mutual relations only if it is not limited by too 
large a number of exceptions. If too many preferences are identified as 
exceptions such a most-favoured-nation clause may prove ineffective and become a 
basis for trade barriers. On the other hand, it is necessary to agree on certain 

/ a * a 
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exceptions. Therefore, the exceptions provided for under draft articles 23 to 26 
and the exceptions which may be invoked pursuant to article 30 in favour of 
developing, contiguous or land-locked States are justified. Should, however, 
further exceptions be added, the presently balanced relationship between the 
effect of a most-favoured-nation clause and the exceptions would be severely 
affected, 

RUNGARY 

~&yinal: IIhgliahJ 

The Government of the Hungarian People's Republic does not endorse but the 
sole concept that the treaty should allow only for a narrow scope of exceptions t0 
the general rule to meet justified interests that are recognized by the 
international community as deserving of special consideration. It therefore agrees 
with the draft articles relating to developing countries as well as with the rules 
extending certain rights and facilities to land-locked countries and to contiguous 
States in respect of frontier traffic. 

UKRAINIAN SOVIET SOCIALIST REPUBLIC 

/J+.ginal: Russia%7 

The final draft corresponds more closely to the present-day practice of 
States in that it offers specific advantages to the developing countries, contains 
exceptions on frontier traffic and on the rights and privileges granted to 
land-locked third States. 

UNION OF SOVIET SOCIALIST REPUBLICS 

L5riginal: Russia27 

This LTee, above, section B,27 applies in particular to OOs the provisions 
providing for preferential treatmgnt for land-locked developing countries, those 
involving matters relating to co-operation in respect of frontier traffic, and 
so on. 

UNITED STATES OF AMERICA 

&%iginal: Englis&T 

In fact, the entire subject of the most-favoured-nation clause is itself 
evolving and questions remain concerning the many exceptions to the general 
principle. 
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COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE 

&iiriginal: RussiagnJ 

This L&e, above, section B,cr applies in particular .0(1 and to the provisions 
giving certain ad-i:antages to developing and land-locked countries, as well as to 
those on the facilitation of frontier traffic q00 , 

PAKISTAN 

_/_Tiriginal: Ene;lishJ 

&fee also, above, section D,l, article .T"T 

This article is too specific and narrow in scope. It is felt that the 
Generalized System of Preferences at the moment is neither a system nor 
generalized. It is only a provisional grant of preferences by the developed 
States which mainly relates to tariffs. As presently drafted, the article 
sanctifies a temporary grant of specific preferences and conspiciously remains 
short of the expectations of the developing States. It is, therefore, considered 
that the article should be made broader in scope. The article, in essence, tries 
to incorporate the right of the developing States to differential and favourable 
treatment in their trade and economic relations and the article should be 
redrafted to fully accommodate that right. 

UNITED STATES OF AMERICA 

/J%iginal: English 

Moreover, the concept of generalized preferences is still a relatively new 
concept that will probably continue to evolve. The recent agreements in the 
multilateral trade negotiations under the auspices of the General Agreement on 
Tariffs and Trade include provisions on this subject, but are not likely to be the 
final word. 

Article 23 
Article 24 ---,- 

GERMAN DEIvIOCRATIC REPUBLIC 

/-8&ginal: Englisl$ 

Therefore, Lgee above, section C,27 the provisions contained in articles 23, 
24 *D. 

-- 
deserve full support. 



A/35/443 
English 
Page 49 

UNITED KINGDOM OF GREAT BRITAIPT AND NORTRERH IRELAND 
I 

&Tee, above, section &i 

UNITED STATES OF AI'4ERICA 

With respect to articles 23 and 24 in particular, the United States continues 
;to believe that the terms "'developing" and "developed" country would have to be 
'defined in a convention. This has thus far not proved possible, 

GENERAL AGREE~'lENT ON TARIFFS AND TRADE 

/jriginal: Enslishi II 

1. I shall limit myself to comments on Articles 23 and 24 of the proposed 
convention on most-favoured-nation clauses and their relationship to recently 
adopted GATT rules on preferences for and among developing countries. 

2. On 26 November 1979, the CONTRACTING PARTIES to GATT adopted by consensus a 
Decision on Differential and More Favourable Treatment, Reciprocity and Fuller 
Participation of Developing Countries. This Decision allows GATT contracting 
parties to provide differential treatment in favour of developing countries in 
respect of: (i) tariff preferences accorded under the Generalized System of 
Preferences, (ii) non-tariff measures governed by codes negotiated under GATT 
auspices; (iii) tariff and, under certain conditions, non-tariff preferences 

'granted to one another by developing countries in the framework of re!Tional or 
global trade arrangements; and (iv) special treatment of least-developed countries. 
The Decision requires that any action taken under it be designed to facilitate and 
promote the trade of developing countries and to respond positively to these 
countriess development, financial and trade needs. Arrangements providing for 
differential treatment of developing countries must not prevent the further 

j reduction of trade barriers on a most-favoured-nation basis, nor create obstacles 
to the trade of countries not parties to the arrangements. Differential treatment, 
by way of GSP preferences or under codes regulating the use of non--tariff measures, 
can be modified to respond to the changing needs of developing countries. The 
Decision establishes consultation procedures that may be used to deal with any 
difficulties arising from such modifications or from other aspects of the 
operation of arrangements covered by it, 

3. In view of the practical importance of the GATT Decision - it was adopted by, 
and binds, 84 States representing 85 per cent of world trade - the International 
Law Commission may find it useful to take it into account in its further work. 

t 4, We noted that articles 23 and 24 of the proposed convention on most-favoured- 
nation clauses sanction, as far as States members of a 'scompetent international 
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orcanization" are concerned, only preferential treatment granted in accordance 
with the relevant rules and procedures of that organization. The Commission 
states in its annotation to article 24 that this requirement is intended to make 
the provision "conform with the relevant provisions of the Charter of Economic 
Rights and Duties of States". Would it be correct to assume that the reference 
to competent international organizations is intended to include the GATT? 

ci ,= We would like to draw your attention to the fact that the GATT Decision, to 
the extent that it embraces non-tariff measures, is wider than the proposed 
articles, which only exempt differential treatment from most-favoured-nation 
clauses but not other provisions stipulating equal treatment. Differential 
treatment applied to developing territories, which are among the beneficiaries of 
most GSP schemes, is covered by the GATT Decision whereas articles 23 and 211 
appear to cover only differential treatment granted to States. 

6. In concluding I would like to stress that the views expressed in this letter 
are those of the GATT secretariat and not necessarily those of the CONTRACTING 
PARTIES to GATT. 

Article 24 

SWITZERLAED 

&iri#nal: Frenc&T 

The Swiss Government shares the concern expressed, notably in the Commission 
itself, regarding the lack of a generally accepted definition of the States that 
should be considered as developing States. 

FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS 

L?Yriginal: En&iski 

Draft article 24 provides that: e a 0 

The provision oaQ does not preclude a developing beneficiary State from 
receiving the preferential treatment extended by a developing granting 
State to another developing State. In addition, draft Article 30 
leaves the door open for the establishment of new rules of international 
law in favour of developing countries. Nevertheless, it wolld seem 
desirable for the draft Articles expressly to regulate the position 
of a developing beneficiary State. In this connexion it may be noted 
that this question has been considered by the GATT in relation to 
Article XXXVII.4 of the General Agreement (see GATT, Basic Instruments 
and Selected Docyents, Twenty-Fifth Supplement, Geneva, January 1979) m ---- .&-_-d 
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4. Miscellaneous provisions- -- 

&rticle 27 

Cases of State succession, State responsibility - ---- s., 
and outbreak of hostilities 

c 

GREECE 

&&ginal: Frenc&T 

This provision, which no doubt had its place in the Vienna Convention on the 
Law of Treaties, 
klause 3 which is 

appears superfluous in the context of the most-favoured-nation 
much more limited in scope. 

Article 29 

Provisions otherwise agreed ..-- 

PAKISTAN 

@riginal: English-7 

This article as presently drafted could provide a free hand to States in a 
position to do so to nullify the effect of the rules that are being suggested to 

iensure a preferential treatment to the developing countries and thus merits 
complete deletion. In case it is considered that the deletion of the article is 
not possible, adequate safeguards designed to protect the interests of the 
!developing States will have to be inserted in the article. 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 

&e 9 above D section C,4J 

Article 30 -- . 

New rules of international law in favour of developing countries 

GERMAN DEMOCRATIC REPUBLIC 

jJrigina1: EnglishJ 

- 
LSee also, above, section D,z/ 

Therefore Lgee, above, section C,2-/ the provisions contained in articles . . . 
and deserve full support. 
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GERMABY, FEDERAL RFPUBLIC OF 

@riginal: EnglisgT 

The draft is not a final arrangement. Being flexible and open to further 
development, the draft, in its.article 30 with its indefinite and open-ended 
terminology, leaves room for the elaboration of new rules in favour of the 
development of a large section of the community of nations. The Federal Republic 
of Germany, while welcoming this approach in principle, regards this general 
reservation of article 30 as an opening likely to break up the system of legal 
norms contained in the draft should the latter be regarded as a final&gime 
(codification). 

GREECE 

&%iginal: Frenc&T 

This provision seems to arrest permanently the development of legal rules 
concerning the most-,favoured-nation clause, except those relating to the 
developing countries. It would perhaps be better to word the article as follows: 

"The present articles are without prejudice to the establishment 
of new rules of international law on this subject, in particular rules 
in favour of developing countries." 

SWITZERUND 

@riginal: Frenc&i 

In including a reservation concerning the future development of the clause, 
the Commission took into account only the situation of the developing countries. 
Apart from the difficulties inherent in the lack - mentioned 0Q 0 above /gee, above 
section, D,3, article 2i7 - of any agreement among States concerning thg 
concepts of developed State and developing State, the Swiss Government feels that! 
although the trends emerging from the work being done in various international 
forums tend to favour the developing countries, article 30 should be reworded so 
as not to exclude developments of interest to the developed States also. 
Consequently, the word "notably" should be inserted after the words %ew rules of 
international law". 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 

&?eep above, section &T 


