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'EE~ISTRATIVETRlBUN&L OFTHEUNITEDNATIONS, 
Composed of Mr. Rcger. Pinto; First vice-president, presiding; 

Mr. de Pcsadas lmntero; Mr. Jercm Ackerman; 

Whereas at the request of Shail Upadhya, a staff amber of the United 
Nations, the President of the Tribunal, with the agreement of the Respondent, 
'successively extended the time-limit in which to file an application to the 

Tribunal until 31 March 1987 and 30 April 1987; 

Whereas on 30 April 1987, the Applicant filed an application, the 
pleas of which read as-follows: 

"Pleas 

The apmllant's pleas are essentially unchanged frcrn 
those contained in his appeal to the Joint wals Board* 
with the following additions 
developnents: 

in light of subsequent 

(1) Payment of caqmsation prior to the determination 
of the merits of the case, as per Article 9, para. 2 of the 
Statute, in view of the inordinate delay in the Respondent's 
reply to his apal to the Joint wals Board. 

(2) Compensation for adverse publicity generated by 
the appellant's case and the resultant notoriety conferred 
on him, thereby further worsening his situation in the 
Organisation". 
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"*Conclusions and relief sought: [before the JAB] 

Ime appellantit:sJ ;;I Department's discriminatory 
treatment has denied~t%e'&!&bant of his entitlement to be 
duly considered for prom&ion and also denied him his 
career developnent guaranteed under Article IV of the Staff 
Regulations and Rule 104.14(f)(iii). It has caused the 
mllant qreat mental suffe,ring, humiliation, loss of 
self-esteem and considek'able'embarrassmnt in front of his 
colleagues, not to mention the severe setback to his I 
career. The psvchological and physical toll from years of 
discriminatory treatment is incalculable and is sure to 
leave a permanent mark. The Appellant is seeking the 
reversal of the setback to his career .developnent and a 
restoration of his seniority goirrg back to the year when he 
was first by-passed for prcxnotion to P-5, i.e. in 1977. 
The Appellant is also seeking the following fir&?&l 
damages suffered as a consequence of discrimination: 

(a) 

(b) 

W 

Back wages calculated on the basis of salary incre- 
ments he would have received since 1977 had he been 
promted and his career development been allowed to' 
proceed unhindered by discrimination; or had there not 
been the repeated failure of the departnent to take 
positive action; 

Pension benefits that would have accrued had his 
promotionscomz through when they should have; 

Damages cammsurate with the suffering endured and 
taking into account the prevailing practice in cases 
similar to his; 

Compemation for hindrance to his career developlrent 
and in his professional advancement .and intellectual 
growth by virtue of his being retained in such a 
painstaking and &ring function beyond the maximum 
period stipulated in the A& IAdministration and 
Management Services] report." 

Whereas the Repmdent filed his answer on 31 July 1987; 

Whereas the Applicant filed written observatibns on 9 October 1987; 
Whereas on 9 Cctober 1987, the Applicant requested the Tribunal to 

ask the Respondent for the report of the Panel of' Incuiry into Rmors of 
Corruption in the Secretariat established by Sr/IC/80/83; 
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Whereas on 16 October 1987, the,Tribunal requested the R&pcmdent to 
provide the TriMnal with all the documentation concerning the Applicant's 
carplaint before the Panel to investigate allegations of Discriminatory 
Treatment in the UN Secretariat; 

Whereas on 20 October 1987, the Respadent suhnitted a series of 
wts concernim the Applicant's canplaint before the Panel, but not the 

Panel's file itself, since the file was treated m a confidential basis 
pursuant to sr/AI/308, paragra@ 16; 

Wt=eas on 23 October 1987, the Applicant suhnitted additional 
documents; 

Whereas the factsof thecaseareas follows: 
Shail Kumr Dpadhya entered the service of the United Nations on 

9 August 196i. He was initially offered a probationary appointmnt as an. 
Assistant Officer at the P-lstep II level, and was assigned to the Depart- 
Ent of Political and Security Council Affairs, PSCA. (51 1August 1963 he 
was offered a permnentappointmmtand was pramtedto theP-2 levelas an 
Associate Political Affairs Officer. Q~lJuly 1967 he was promoted to the 
P-3 level as a Political Affairs Officer. On 17 February 1969 he was 
reassigned from the Disarmamnt Affairs Division to the Security Council and 

Political Qmmittees Division within PSCA. Effective 1 June 1972, he was 
. detailed to UNUJRK [United Nations camnission for the Unification and 

militation of Korea] and was stationed in Seoul, Korea for a period of 
two years as a RAitical Affqirs Officer. lXlring the course of his assign-' 
merit in Korea, on 11 August 1972,. the Applicant instituted a recourse 
procedure before the Appointment and Promotion Oamnittee because his name 

nad not been included in the 1972 P-4 Pranotion Register. He was however, 
unsuccessful in this regard. The Secretary-General awroved the.inclusion 
of the Applicantgs nam in the 1973 First Officer p-4 Pramtion register. 
Us promtian was inplemented effective 1 January 1974, and he returned to 

EIeadquarterson the samedate. 
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The record of the case shows that from 1976 onwards :the Applicant 

-lied unsuccessfully through the Career'Developnent and Placement Section 
of the Office of Personnel Services for a spries of jobs in other depart- 
IrEnts. 

Cn 6 Decenber 1977, the Chief, Peace and Security Studies Section, 
PSCA, reccmm&d to the Dnder-Secretary-General for mlitical'and Security 
QuncilAffairs thattheApplicantbepramted to theP-Slevelin theccurse 
of the 1978 pmmtion review. pie Department, however, took no action on 
tue matter and the Applicant's name was not included in the 1978 Senior 
Officer P-5 Pranotion Register. Ch 13 October 1978, the Applicant instituted 
a recourse procedure &fore the Appointment and Prcmotion Board to ,request 

the Board to include his name on that Register, but was uusuccessful,in this 
regard. 

The Applicant asserts - and his assertion, not disputed by the 
Respcmdent, is confirmed by the Panel on Discrimination in its report - that 
on 21 January 1980, the mw aief, Peace and Security Studies Section, PSCA, 
reccmended that the Applicant be prcmted to the P-5 level in thecourseof 
the 1980 prcmotion review. The Department, however, took m action m the 
matter and the Applicant's name was not included in the 1980 Senior Officer 
F5 Promticn Resister. The Applicant instituted a further rxmurse mxe- 
dure before the Board, but was again unsuaxzssful. 

In January 1981, the Applicant filed a canplaint with the Panel to 

Investigate Allegations of Discrbninatory~ Treatment in the United Nations 
Secretariat on the qround that he had beenpersonallydiscriminated against, 
in that he had been treated less fairly and had been denied pramtion or 
transfer omrtunities that had been accorded to other staff embers who had 

worked in his Section and in his Department. In amemorandundated 23April 
1981, the Coordinator of the Panel to Investigate Allegations of Discrimina- 

tory Treatmntin theUnitedNations Secretariattransmitteda report of the 
investigation conducted on the Applicant's canplaint to the Assistant 

Secretary-General for Personnel Services. The Panel ccncltied that the 
Applicant had "been treated in a discriminatory way; that in spite of his 



requests to 'be transferreh .within -the Department no ccncerted effort was 
made to thatend;an&thathe [hadl'been retainedcmtinuouslyinafunction 
that held no prospect for'career advancemnLn 

ThePaneltited t@ti 

* . . . given the demanding nature of the work, in 1970 an 
Administrative Management Survey team r eczammded that 
staff'of the Se&ion .shouM be given the option of rotation 
of functions within the Department after five years in the 
Section. Mr.Dpadhyahasnotbeensorotated. Inthepast 
seven vears;moVement of pei&mel in the Section [was] as 
follow+ *, '. 

, 
Mr.’ . ..I transferred 'from the Official Reports and 
Pmceedim Section to PSSS as Chief of Section, after 
beinq promoted to D-l; .' 

‘Mr. . . . . transferred to the Political Affairs Division 
aldpranoted to D-l;.. 

Miss . . . . transferred to the Centre against Apartheid 
after heingpramted top-4; 

Mr. . . . . recruited to ,succeed Miss . . . as P-3 and 
pramted to P-4 in 1978; 

Mr. . . . . transferred frm tA%= Co&i1 and Cbmittee 
Services Section as Chief of PSSS, after being 
promted to D-l; 

Mrs. . . . . left the Section to join the Ccuncil and 
kmnittee Services Section but rejoined ESSS after 
b+ng promted to P-S - in the post that was left 
vacant-fo!: tm years". 

In additicn, the Panel recognized: 

a . . . that staff'nmbers have no right ti autanatic pram- 
tion. However, it believes that they are entitled tc 
maintain an expectation to prOlUOtiOn. Pie fact that 
Mr.Upadhva was twice reccmnend ed bv two different Chiefs 
of Section mnicate that his expectations were 
reasonable. Icn additicn, the'fact that his work was judged 
good or satisfactory and that he was mintained in his 

' _ ..i : . . " 
,. 
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'tenporary' assicmment would also indicate that those 
expectations were not discouracaed. The rehson for his 
non-promotion - other than 'availability of posts' which 
clearly did not apply for two years - -or non-transfer 
should have been explained to Mr.Dpadhya or otherwise. 
reflected in his personal ‘records, which are accessible to 
him. 

T23ePanelconcludes thatMr.Dpadhyahasbeentreated 
uufairly bv his Department and recaunends that the Office 
of Personnel Services play an active role in ensuring that 
Mr.Upadhya has a fair chance for career developmnteither 
in or outside his present DepartmrLa 

Not havina been tiluded in the 1981 Senior Officer P-5 Pranotion 
Register, on 27 May 1981 tbe Applicant instituted a further &xurse proce- 
dure before the Appointment and Prcmtion Board. In order to support his 
recourse, thepgplicantinformd theBoard of thePanel% comlusionsand 
recarmendations. TheILFplicantvasomeagain unsuccessful. 

In a mxmrahdm dated 5 June 1981, +b Assistant Secretary-General 
for Personnel Services informed the Dnder-Secretary-General for political 
and Security Qmcil Affairs, of the conclusions of the Panel 43 Investigate 

Allegations of Discrimihatory Treatment in the United Nations Secretariat, 
and asked him to "provide the Office of PersonnelSemiceswith theDepart- 
merit of Political' and Security Council Affairs' plan for Mr. Upama's 
future career development within [his] department.. In a reply dated 
2 October 1981, the Under-*cretazy-General for Political and Security 
Council Affairs' successo rstated: 

'For several months now, discussion have been taking 
place with the various organizational units in thisdepart- 
merit with a-view to determining whether a suitable post 
could be forad within theDeparl3tmt. I have toinformyou 
tbatno suchposthasbeenfour& In addition, theDirector 
of the Security courrCil and Political Camittees Division 
raised the possibility of a transfer to another part of the 
Secretariat informlly with the Career Develapaent and 
PlacmmmtUnit butasyetnoposthas been found. 

The Department is of the view that a transfer to 
another part of Izt~SecretariatM be in Mr. DPALXIYAOs 
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best interest and in the interest of the Secretariat as 
ld.l. It would also be in accord with Mr. UPALXIYA'S 
request that he be transferred. I would therefore 
appreciateifthenecessarystepsbetakentothatend." 

m 5 February 1982, the Assistant Secretary-General for Personnel 
Services wrote to the Under-Secretary-General for Political and Security 
Council Affairs to impress upan him that while the Office of Personnel 

Services would persist in its efforts to place the Applicant, in view of the 
Panel's findings and the Applicantls excellent grounding in the work of the 
Departmnt of PSCA, the primary responsibility for his career development 
rested with the Department of PSCA. She added: 

%itb this in mind, before the Office of Personnel 
Services takes any action ti suhnitto the Appointment and 
Pram&n Board the Department of Political and Security 
Mil Affairs' recamedation an Mr. . . . for the P-5 post 
in the Security Owncil and Political Gumittees Division, 
I should be grateful if you would instruct that serious 
cmsideration be given to the candidature of Mr. W-a. 

ti 10 May 1982, the Applicant wrote to the Assistant Secretary- 
@neral for Personnel Services referring to the &port of the Panel to 
Investigate Allegations of Discriminatory Treatment in the United Nations 

Secretariat, and requesting that'pramtions to the P-5 level within PSCA and 
throughout the Secretariat be frozen until his pramtion W effected m the 
ground that "the iuplementation of a decision regarding discrimination is 
not canfined to the department in question but is the resmnsibility of the 
administration as a whole.' In a reply dated 2 June 1982, the Officer-in- 

Charge for PersonnelServices exnplained that such acourse of action as the 
Applicant had requested was not possible and assured the Applicantthatthe 
Office of Personnel Services was -king everv pmsible effort "to find [him] 

a .suitable positim which (miqht] eventuallv resllt in [his] praaotim". 
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. * 
Not having been included in the:,1982,Senior, qfficer P-5 Promtion 

Register, on 27 May.1982 the Applicant instituted a further recourse . 
procedure to request the Board to irclude'his~name in that Register. 1 .i., . 

Inamemran&xndat&~ 27May1982i themlicantasked theSecretary- 
General for a review of "the continued' ina&n of the Departmnt of I 
Political and Security Council Affairs in failixq to implem&t the recannen- 
dations contained in a report of the Panel to Investigate Allegations of 

' I, 
Discriminatory Treatment in the United Nations &retariat?. Not having 
received a reply fran the Secretary+neral .on '26'July 1982, while the . . 
rmurse procedure was taking its course before the.Appointment and Rcmotion 
Board, the Applicant lodged an appeal with the Joint- Board. 

m 16 Septe&er 1982, the Applicani was informed that he had been 
unsuccessful inhis recourse before theAPB. 

01 19 May 1983, the Assistant Secretary-General for Personnel Services 
infomed tbeApplicantthattheSecretary&eral had-roved the inclusion 

of his name on the register of staff members eligible for pranotion to the 
Senior Officer P-5 level. Since the Department of Political and Security 
Council Affairs did not implement the Applicant's pranotion imnediatgly, on 
9Novenber 1983, theAssistant Secretary-General for PersonnelServiceswrote 
to the Under-Secretary-Oeneral for Political and Gcurity Council Affairs to 
find out what was the Department's position with respect to the-implemen- 
tation of the Applicant's prc&tion dur&g the 1983 'register year. 

Ch 10 Noveuber 1983, the Pe manent Representative of'?Jep&. to the ., 
United Nations vote to the SecretaryWral to ask him to intercede on 
behalf of the Applicant, in order that his long over-due pranotion he inple- 

mtX!d. QI 19 March. 1984, the Office of 'P&onne~ Services' authorized' the *. / 
inplementation of the Applicant% pA&tiC;n'to the P-5 'level effective 
1 JWE 1983. 

k .. 

Cb 9 December 1985, the Representative of the Secretary-General in 
the JAB filed an answer to the stateme&of e that had been filedin 
July 3.982. ~ . _ ', 

'.' . 
_ 

. . 

- . 
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The Joint @peals Board adopted its report on 26 August 1986. Its 
considerations and conclusions read as follows: 

"Ccnsideraticns 
: 

CCmXW of the Joint Appeals Card 

46.- The Panel noted that there were two principal issUeS 
which had to be addressed in this appeal (i) whether the 
appellant had appealed an administrative decision within 
the context of Chapter XI of the Staff Rules and (ii) 
whether the amllant possessed a substantive claim for 
which he could seek redress before the Joint Appeals Board. 

47. With regard to the first,issue, the Panel noted that 
its terms of reference were circumscribed by the Staff 
Rules in force at the tim the appellant addressed his 
initial request for review to the Secretary-General of 
27 t&v 1982. . . . 

48. The Panel noted that the arqellantisappealing the 
continuous failure of his department to recammd him for 
promtion and also criticises the manner in which the 
~in~tandPr~tionBoardhasfailedtoindependently 
assess the a~llant@s eligibility for prawtion despite 
the Grievance Panel's positive -recamm&tion cm the 
appellant of 1981, notwithstanding which, the 1982 P-5 
Pranotion Register,did'not list the aIpellant*s name aumg 
those eligible. for promtiori: !Che appellant asserts that 
the pattern of discriminat+m he allegedly received in the 
Department of Political and Security' Oouncil Affairs 
cammced in 1973; when he was listed on the P-4 Pranoticn 
Register, hut his pram&ion wasnot implemented until the 
followina *"ear, thus causinc him-to lose seniority. me 
apmllantalso contends thatthefips bmassed fo+promotion 
to the P-5 level since 1977. 

49. The Panel observed that its canpetence was circms- 
cribed bv the provision of Staff Rule l11.3' and it was not 
canpetent to consider claims ari=img fromevents which took 
place in 1973 and 1977 since these were now time-barred. 
Had the aqellantwished to file an aqxal aaain&DPSfAgs 
alleged failure to i@ementhis pramtion to theP-4 level . 
on the basis of prejudiceduring the year inwhichhisnm~ 
aPpeared on the First Officer (P-4) Ran&ion Rqister, he 
should have done so within the canpelling time-limits 
inglosed bv Staff Rule lll.3. 

- . 
This also agplied to the 
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appellant's claim of discrimination where he pinpoints the 
year during which he should have been pranoted ti the P-5 
level as 1977. These claims were now time-barred. However, 
the appellantwasnotprecluded fran relying onthoseevents 
as evidence of a continuous pattern, of discrimination by 
the Department resultina i- a failure to recomend the 
appellant for promotim or its subsequent failure to imple- 
ment his promotion to the P-5 level. 

50. The Panel noted that one of the respondent’s prelimi- 
nary objections to the Panel's caqetence referred to the , 
fact that the appellant had not appealed a specific admi- 
nistrative decisim within the oontext of Chapter XI of the 
Staff Rules. The Panel referred to the appellant's letter 
of appeal to the Joint Appeals Board of 26 July 1982 accor- 
dinq to which the appellant is amaling the continued 
inaction of the Department of Political and .Securit.y Council 
Affairs in failing to inplement the ret aumz&ations of the . 
Grievance Panel. The appellant refers to Information 
Circular ST./IC/82/23 of 28 &xi1 1982 as the athhinistrative 
decision Which he is appealing. ST/IC/82/23 is addressed 
to all raembers of the staff and lists all those staff 
xnenbers amroved by the Assistant Secretafy-General for 
Personnel Services for inclusion in the 1982 Senior Officer 
(P-5) Promotion Reqister. The Panel noted that the 
appellant, whose nam did not appear on the list, refers to 
this information circular as the notification necessary to ,,, 
appeal an administrative decision within the one-month 
time-limitaccordi3q ti the Staff Rules then in force. 

51, TRe Panel noted that the appellant had submitted a 
recourse to'the Appointment and Promtion Board in 
accord- with the terms of ST/It/82/73 on 27 May 1982. 
The Appointment and Prom&ion Board had informed~the 
amllaut of its decision that the additional infomation 
presented & him did not afford urounds for amending its 
previous decisim not to include him in the P-5 Pranotion 
Register by letter of 16 September 1982. kcordingly, the 
Panel decided that it was this administrative decision 
affecting the arpellant's terms of enploymmt which esta- 
blished its carpetexe for the purposes of Staff Rule 
lll,3(a). 

52. with regard to the second issue 'referring to the 
appellant's substantive claim of personal discrimination 
resulting in his department's failure to recaxmzM him for 

c 

I 

“i 
5 

_.- I 
, 



promtion to the P-5 level despite seniority in grade, 
Drown conpeteme, availability of posts and a positive 
finding of discriminaticn by tb Griev=nce Panel in 1981, 
the Panel wished to mke the follc-*ing observations: 

(1) The Joint Appeals Board Panel had been constituted 
in June 1986 to consider a claim initiated bv the 
appellant in July 3982. The respcndent filed a writ& 

_ reply to the amllant ‘s statement of m three 
years later in December 1985. After the appellant 
opted for oral rather than written obervatims in April- 
1986, the appeal was technically ready for cmsidera- 
tion bv the Panel. During this lonq period of time 
the appellant’s s@stantive grievance wrrs rectified in 
the sense that he was granted on 19 March 1984 a prano- 
tion to the P-5 level with effect fran 1 June 1983. 
As a result. the Panel decided that there was at 
present no substantive claim for which the appellant 
cadd’ seek redress before the Joint Appeals Board 
sime the issue was new mot. However, the Panel 
observed that, had the respondent @s reply been more 
timely in its &mission, a duly constituted Pauel 
would have been cmpetmt to addrew the appellant’s 
claim of personal discrimination and this delay, in 
the Panel% view, was indeed regrettable. 

(2) Having decided that it was not canpetent to 
address the appeal, the Panel thought that it should, 
nonetheless, reiterate that prcmticn is. not an 
autanatic entitlement of staff members who have 
perforu& for’ a certain number of years in a particu- 
lar function. MOrmver, it does not ‘becane autcmttic 
by the mere fact of being placed m the promtion 
register. 

53. The Panel r ecammds that sime both the amllant’s 
department and the appellant are in aqreemnt that a 
transfer out of the Department of Political and Security 
Council Affairs would & in their xutual interest, the 
Office pf Personnel Services should continue in its efforts 
to fir@ a suitable post for the appellant within the 
Organization camensurate with his proven carrpetence, 
experience and seniority. Aside fran the above, the Panel 
ekes no further reammxla tions in this aupeal.” 

I  
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QI .25 September 1986, t&Assistant Secretary-General for Personnel 
Services informed theZ$plic&ntthat: 

" +. " . . . a 

* The Secretary-General has hken note -of the tirdgs 
report, and particularly of its decision that it is not 
c-tent to consider the a-al. 
note of the 

He has, hcmever, taken 
recmmmda tion made by the Panel in paragrati 

53 of the reoort, which will be pursued with the respm- 
sible officers in the Career Developnent and Placement Unit. 

I) 
. . . . 

On 30 April 1987, the Applicant filed the aqlication referred to 
,abbve; 

'_ . 

Whereas the Applicant's principal contentions are: 
1. me mlicant's failure to report to the Head of his Departmmt 

sensitive military infomation which he aqlired &ring his assignmmt in 
Korea, caused all the Applicant's' s&equent'career problems within his 
Deparment. Staff members should h iqarMal. and not ordered to 'perform 
tasks that canpromiSe their oath of office. 

'2. %he then Secretaq-General chme to'ignore' the Applicant's case 
in order to protect his re-election for a third term. The A&icant's 
continued presence in the Department of FSCA was perceived asa nuisance by 

the thenSecretary-Ckneral. 

.3. The ummnted and'unin&ed publicity of the case in the Dress 
has caused the Applicant~considerable embarrassment and humiliation. 

4. ,' ??bedelays ,& 'e Respondent in the Joint Apppeals Board 
'proceedings au&<& a denial of justice and for this.the IQ&cant should 

+-=ted. ,. . 
5. The Applicanti's promtion in is83 &.I. not wnpensate for the 

Applicant"s pain and suffering and for the fact that every s&mquent 
pronotion will be deferred. 
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mereas +ie mqxmdentns txincQal contentions are: 

1. staff m&ers have no’ right to nor any legal w *of 

pramtion, prumtions beinq within the discretionary powers of the 
. . 

SecreUuy-General. 

2. , The' *iicaWs claim for mnetary cmpensation for injury 

caused by discriminaticm should. be rejected since me Applicant has not 

discharqed the k&n of proviw that ,& was discriminated against nor is 

the findinq of’ discrinbatim by .the krievame Panel supported by evidence. 

3. As the prrceedinqs bv thk Administratiti were not vitiated by 

irregularitv to the detriment of .the Applicant’s prckedural rights, the 

Applicant% claim for cuqmsation isunfounded. ,, 

4. pie ~licantb claim for carpensation for the wrong suffered as 

a coslsequence of'the extremely dela+ed response of Re&COdent to the JAB 

should be rejected because he suffered m loss as a result of that delay. 

The Tribunal havig deliberated from 15 October 1987 to 12 November 

1987 nowp~on&kes the following judgemznt: ' 

I. The Tribunal first considered the conclusion of the’JAB that, because 

of a three-year delay on the part of the’ mt in replying’ to the 

Applicantgs appeal, and his prom&ion in 1984 effective 1 June 1983, &e JAB . 
was not ccqetent m ca&der the A&cant’s claims of discrimination. 

Although thp ~ihunal recognises that the passage of tim and the intervening 

pramtim rendered mot the guestian whether the JAB should reaxuend prano- 

tion as a re&dv for discriminaticn that might have been found bv it, that 

did mt exhaust the range of. further mccmer& tions, depend- wai how the 

JAB wculd have assessed the related matters raised by the’Applicant. Had 

the JAB considered the issw of alleged continuins discriminatory treatment 

against the backgroti of the re&t of the Panel to Investigate Allegations 

cf Discriminatiry Treatuent (Panel), thti JAB could have ccncluded that it 

should rwauknd mm;, by way of remedial action, than promtim to P-5 ’ 
effective 1 June 1983. The JAB might’ also have considered whether the 

I ’ 
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thke-year delay by the FwpaMent in answerinq the katement of appeal - 
which the'JA8 deemed regrettable - in itself &ranted r ecmmenddremedial 
action. Ebr it is hardly a sufficient deterrent to such an extraordinary 
unjustified delay merely to describe i+ .aS regrettable. In short. the 
Tribunal finds that the JAB took an excessivelv narrOw view of its own 
Carpetewe todeal with the pobleins pre&ted to i&and that this was tit 
in keeping with the rationale underlying its advisory functions. Althouah. 
the Tribunal amAdes that the narrow issue of pramtion is nowmot, the 
Tribunal isnevertklessampetenttoconsidermatters relat@ to it. 

II. Raring ora1 xmmedings before the JAB and in his written pleadings 

before the Tribud.. the A@icantconteds that the discrimindion he has 
suffered stems frm his assignmnt to UNUJRK, South Korea in 1972 when he 
was iuuxoperlv 'asked bv a superior in PSCA, but refused to transmit 
%ensitive" information regardim matters 6 South Korea to PSCA. With 
respecl.to his UNXRK assiqr&nL the Applicant says that he reported 
directly to the mf de Cab-t iqtheoffice of the Sermtary-Qneral=md 
not to Psci. AlthoughtheTribunalnotes theexistemeof some swly 
cmfirmatoryevidenceregarding td?.s cantention,italsonoteswhatappears 
toittobeamreirrportantpoint- namlv, thatthisparticular contention 
bythe~~oantwas,so,farastheTri~candetermine,notsutmittedby 
the Applicant to the Panel when the Applicant~htrelief from that body. 
Since, as wiil he seen helm, the lkbunal considers the *indings of the 
Panel to be of central ixtportance in this case, the Tribunal, without 
minimizing the seriousne ss with which this mu untimely contention should 
have been treated had it surfaced in 1972, finds that no useful purpose 
would be saved by attempt- to explore it f\x+hor 15 years latgr in 1987, 

and for tnis reawn, the Tribunal rejects the Applicak's request for the 
production of witnesses. 

III. 'I;ne~lin1981issueditsfindingswhich~ludedinteraliathat 
the ApplicantY had been treated unfairly 'in being by-passed for pranotion, 



and recarnnended . that OPS play an active role in ensurw him a fair chance 

for career developmant within or outside his Departumt. While the Panel 

might have explained mre clearly than it did, the rationale tierlying its 

conclusions and might also have been more specific with retard +o the remedy 

it was recammding, the fact remains that it investigated the mlicant’s 

claims carefully and satisfied itself that they were sufficiently meritorious 

tc warrant a determination of mfair treatment. The Tribunal considers such 
a Panel determination highly significant in two respects. First, it is 
fundamental that nc staff member shculd be subjected’ to discrimbatory 

treatment and it is of the utmst inportame to the inbzgrity of the Organi- 

zaticn that pranpt acticn be taken to rem@ su& treatmnt vhen it is fmmd 

to have occurred. Otherwise the impressian beames inescapable that little 

mre than lip service is being paid. tn the nrirriples of fair treatment 

which it is the fun&m of the Panel to vindicate. Secax3, it is equally 

fundamental that, after a Panel &zminaticn of discrimiuation, the victim 

mst not be retaliated against fey having claimed discrimination, md strmg 

efforts should be made by the Administration to avoid emu ’ the wance of 

such retaliation. Otherwi-3, a strq disincentiv6 will have been created 

against the exposure and uprooting of discriminatory’.mmctices. 

IV. Follcwirq the Panel’s findirg that the Applicant had been discrimina- 

ted against, there was thus an especially heavy ktrden‘on the-Mministratiar 

to provide a pranpt and ef festive remdy, and if one was not forthmuing to 

provide clear and convincing evidence of justifiable reasons for this. It 

is singly not suff icier&, in the face of a finding of discriminaticm in 
connection with the pramtion process, for +he Mninistration to argue that 

1~) staff nmber has a right to a pramticm. Although that may be correct as 

an abstract propmition, it is also true that a staff nenber has a ri-ht not 

to be discriminated against ia come&a with a pramtion. &xl it was the 

responsibility of the Uninistraticn to ti in a fashion that showed convin- 

cingly the abence of discriminatim or retaliation wbeu after 23 April 1981, 

the date of the Panel’s findings, a period of almst three years elapsed 

before the Applicant was pramted. 

~~ 
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v. 'Ifle Tribuual is unable to find in the record anyadeguate explanation 
for the repeated instances of inability or unwillingness 09 the part of the 

Administration to 'take effective action to remedy in a meaningful fashion 
the unfair treatment which the Panel found theAppl.icant'had been subjected 
to prior to 1981. T.b be sure, OPS made 'efforts ti the right direction 
duriq the period in guestian, but the Appli&nt*s DepGtment, without .any 
understandable explanation or justificati& appears to'have thwarted those 
efforts at every turn, thus‘creating a basis for a strong inference of 

retaliation. 
,’ 

VI. Indeed, inJuly1982, ~-~~ti\leAssistanttotheSecretary-General 

whohadbeencontactedin Demrber 1981 by the '@plicant about his plight, 

acknowledged that the Applicant had displayea rmmkable patience in the 
face of discriminatory treatmentatthe hands of the Applicant's Department 
and'the Executive Assistant urged‘that %aneone in OPS take'real action in 

0 thlS case . . . . Ihe response franCES was that it could not 'succeed without 
the cc-operation of the substantive departments mncemed". . 

VII. llhereafter, the zq@icant's name was placed cm the 1983 P-5 prarrotion 
register amroW by the Secretary&ral.on the r eamner&tion of the 
Pspointmnt ancj Promotion Board, but the Applicant's Department did not 

iqlement his pranotion in 1983. Accordiq to, the' &@icant and not 
disputed by the Respa&nt, it appears that the Department filled a.vacant 
P-5 postwithifi PSCAwith another staff mrber whose namdid not appear on 
that register.. On 9 November 1983, ,thiz Assistant'Secretary-&neral for 

Personnel Services wrote to the Under-Secretaq-General for PSCA to enguire 
?vhatwas PSCA*s position with regard to the inplementation of Mr. Upad&a's 
promtim during the 1983 register year", since it was his Vnderstanding 

that the Board recamrended ttie inclusion of his n&e in [that] register 
against a P-5 post which was available in' the Outer SpaceDivision at the 
time of the review". Ihe Tribtinal has not'seen any,explanation in the 
record for this occurrence, and mtes,that the Applicant% pranotion was not 
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implmted until after tie Assistant Secretary-General. for Personnel 

Services, by a conmnication da*& 11 January 1984, called to the attention 
6f the Applicant's Department that: 

a . . . the -tent. review bodies would roost likely require 
detailed explanations in cases of non-impleirmtation of 
promotions, in particular when reviewing staff at the same 
grade .with similar gualifications 'recamwded by [the 
Department] for inclusion in the 1984 prom&ion register." 

VIII. The Tribunal finds that the Atbinistratidn actedinderogationof the 
Applicant's riqhts stenmirg ffom the determination-of unfair treatment made 

w the Panel in 1981. As indicated above, it .bas of &-dir& importance 
that the Panel's decision and the Applicant's rights be vindicated propoptly 

and effectively. If the Administration tiaa reason for uncertainty as to the 
validity of the Panel's findings, their meaning or their effect, or remedial 
action, it- should have immediately directed appropriate inquiries to the 
Panel. It did not do so. Instead, such issues were raised for the first 
time before the JAB and this Tribunal. Having proceeded in that fashion, it 
was incumbent on the Administration, at the very least, to explain with 

adequate supporting evidence the reas&s justifving the various denials of 
promotional opportunities for which the Applicant was gualified and the 
selection of others for such posts. This was not done either. Instead the 
record reveals either m explanation at all, or mere unsubstantiated state- 

ments on the lack of suitable posts. The Tribunal considers this as having 
unjustly hindered the Applicant's career and as having had :an unju&y 

adverse effect on his reputation within the Organisation. In addition, this 
injury was cmpounded by the Pespondent*s unjustified delay for three years 
in answerirrg the statementof aigealbefore the JAB. 

Ix. . In view of the foregoing, the Tribunal strongly urges that in the 
future the Administration nmitor carefully the Applicant's career to ensure 
not only that it is in no way prejudiced by the events which gave rise to 
this proceeding, but that he receives the fair treatment‘ to which he is 
entitled. 

: 
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x. The Applicant has requested back pay, seniority and adjust&t of 
future pemicm benefits based on his assertion that he should have been 

promted to P-5 in 1977. TheTribunal denies -se requests sime itisnot 

fusible at this date to determine precisely when or to what position the 
Applicant would have been .promted if there had been no unfair treatment 
priorit 1981, or if the Panel's determination had been acted upon effecti- 

vely and more expeditiously by the Administration. Accordirgly, it would 

not be possible to try to remedy the discrimination by creating a hypothe- 
tical seniority date for the Applicant. 

The Applicant also requested the payment of canpensation before a 

determination on the merits by the Tribunal. The Tribunal rejects this 

request size it would have required not only a prejudgement of the case but 
pure speculation on the part of the Tribunal. Finally, 'the Applicant 

requested canpemation for adverse publicity. The Tribunal rejects this 

request since it is by no mans clear to what extent the publicity was 

adverse or that the Administration caused the ApplicantUs situation to be 
publicized. 

XI. The Tribuual, having fouud that the Applicantns riqhts were infrirrged 
as set forth in paragraph VIII above, awards as cmpensation to the Applicant 

for the injuries he has sustained, the amunt of-$12,000. 

XII. All other pleas are rejected. 
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