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CHAPTER I
ORGANIZATION OF THE SESSION
1. The International Law Commission, established in pursuance of General Asscmbly
resolution 174 (II) of 21 November 1947, in accordance with its Statute annexed
thereto, as subsequently amended, held its thirty-second session at its permancat
seat at the United Netions Office at Geneva from 5 May to 25 July 1980,
24 The work of the Commission during this session is described in this report.
Chapter II of the report, on succession of States in respect of matters other
than treaties, contains a description of the Commission's work on that tovic,
together with the draft articles adopted on first reading and commentaries to
the four of those arficles provisionally adopted at the thirty-second session.
Chapter IIT on State responsibility contains a description of the Commission's
work on that topic, ftogether with the draft articles of Part 1 adopted on first
reading and commentaries to three of those articles provisionally adopted at the
thirty-second session. Chapter IV, on the question of treaties concluded between
States and intemmational organizations or between two or more inteimational
organizations, contains a description of the Commission's work on the topic,
together with the 86 draft articles and annex adopted on first reading and the
commentaries to 20 of those articles and the annex provisionally adopted at the
thirty-second session. Chapter V, on the law of the non-navigational uses of
international watercourses, contains a description of the Commission's work on the
topic, together with six draft articles and commentaries thereto provisionally
adopted at the thirty-second session. Chapter VI on jurisdictional immunities
of States and their property, contains a description of the Cowmission's work on
the topic, together with two draft articles and commentaries thereto provisionally
adopted at the thirty-second session. Chapters VII and VIITI relate, respectively,
to the Commission's work on international liability for injurious consequences
arising out of acts not prohibited by international law, and the Status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic courier.
Finally, Chapter IX deals with the programme and methods of work of the Commission
as well as a number of administrative and other questions.
A, Membership

3. The Commission consists of the following members:

Mr, Julio BARBOZA (Argentine);

Mr. Mohammed BEDJAOUI (Algeria);

Mr. B. BOUTROS GHALI (Egypt);

Mr. Juan José CALLE y CALIE (Peru);

-1 -



ir. Jorge m\sfmfmm (Foxioo )e

fir. Bmmanuel Kodjoe DADZIE (thana):

lr. Leonardo DIAZ-GONZALEZ (Veneuicla);

lir. Jens EVENSEN (Norway);

Mr. Laurel B, FRANCIS (Jemaica);

Hr, S.P. JAGOTA (India)s

lr, Frank X.J.C. NJENGA (Kenya);

Mr. Christopher Walter PINTO (Sri Lanka);

Mr. R.Q., QUENTIN-BAXTER (New Zealand);

Mr, Paul REUTER (France);

Mr. Willem RIPHAGEN (Netherlands);

br. Hilan SAHOVIC (Yugoslavia)j

Mr. Stephen M. SCHWEBEL (United States of America);
Mr. Sompong SUCHARITKUL (Thailand);

Mr. Abdul Hakim TABIBI (Afghanistan);

Mr. Doudou THIAM (Senegal);

Mr. Senjin TSURUOKA (Japan);

lir, Nikolai A. USHAKOV (Union of Soviet Socialist Republics);

Sir Francis VALIAT (United Kingdom of Great Britain and
Northern Ireland);

Hr, Stephan VEROSTA (Austria);
Mr. Alexander YANKOV (Bulgaria).
B, Officers
4, At its 1584th meeting, on 5 May 1980, the Commission elected the following
officers:
Chairman: Mr. Christopher ‘Jalter Pinto

First Vice—Chairman: Mr. Juan José Calle y Calle

Second Vice-=Chairman: Mr. Doudou Thiam

Chairman of the Drafting Commitfee: Mr. Stephan Verosta

Rapporteur: Mr, Alexander Yankov
5. At the present session of the Commission, its Enlarged Bureau was composed
of the officers of the session, former Chairmen of the Commission and the
Special Rapporteurs. ThevChairman of the Enlarged Bureau was the Chairman of the
Commission at the present session., On the recommendation of the Enlarged Dureau,
the Commission, at its 1604th meeting, on 4 June 1980, set up for the present

session a Planning Group to consider matters relating to the organization,



programdc and uethods of work of the Commission and to report thereon to the
Enlarged Bureau, The Enlarged Bureau appointed Mr. Doudou Thiam Chairman of the
Planning Group, vhich was composed as follows: Mr. Juan José Calle y Calle,

Mr. Leonardo Dfaz-Gonzdlez, Mr, Frank X.J.C. Njenga, Mr, Paul Reuter,

Mr. vilan Bahovié, Mr. Stephen M., Schwebel, Mr. Abdul Hakim Tabibi,

Mr. Senjin Tsuruoka, Mr. Nikolai A. Ushakov and Sir Francis Vallat,

Ce Drafting Commitiee

6. At its 158T7th meeting, on 8 May 1980, the Commission appointed a Drafting
Committee composed of the following memberss Mr, Julio Barboza,
Mr. Leonardo Dfsz-Gonzdlez, Mr, Jens Evensen, Mr. S.P. Jagota,
Mr. Frank X.J.C. Njenga, Mr. Paul Reuter, Mr., Stephen M. Schwebel,
Mr. Senjin Tsuruoka, Mr. Nikolai Ushakov and Sir Francis Vallat.
Mr. Stephan Verosta was elected by the Commission to sexrve as Chairman of the
Drafting Committee, Mr., Alexander Yankov also took vart in the Committee's work
in his capacity as Rapporteur of the Commission.
D, Secretariat
7. Mr, Erik Suy, Under-Secretary-General, the Legal Cowr<el, represented the
Secretary-CGeneral at the session. Mr. Valentin A. Romanov, Director of the
Codification Division of the Office of ILegal Affairs, actul as Secretary to the
Commission and, in the sbsence of the Legal Cowasel, represented the
Secretary-General. Mr. Jomn F, Scott, Director, Office of the Legal Counsel,
represented the Secretary-General at some of the meetings of the Commission,
Mr. Santiago Torres-Bermdrdez, Deputy Director of the Codification Divisiou,
acted as Deputy Secretary to the Commission. Mr. Eduardo Valencia-Ospina,
Senior Legal Officer, acted as Senior Assistant Secretary to the Commission.
Mr, Andronico O, Adede and Mr, Larry D. Johnson, legal Officers, served as
Assistant Secretaries to *the Commission.
E. Agenda
8. At its 1584th meeting, on 5 May 1980, the Commission adopted an agenda for
its thirty-second session, consisting of the following items:
1. Succession of States in respect of matters other than treaties
2. State responsibility

3. Question of treaties concluded between States and international
organizations or between two or more intemmational organizations

4. The law of the non-navigational uses of international watercourses

5. Jurisdictional immunities of States and their property



9.
10.
11.
12,

Status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier

Intemational liability for injurious consequences arising out of
acts not prohibited by international law

Relations between States and international organizations
(second part of the topic)

Programme and methods of work
Co-operation with other bodies
Date and place of the thirty-third session

Other business.

9. The Commission considered all the items on its agenda with the exception

of item 8, Relations between States and international organizations. In the

course of the session the Commission held 59 public meetings (1584th to 1642nd).

In addition, the Drafting Committee held 27 meetings, the Enlarged Bureau of the

Commission three meetings and the Planning Group four meetings.



CHAFIER IT
SUCCESSION OF STATES IN RESPECT OF MATTERS OTHER THAN TREATIES

A,  TIntroduction

i/

10. The International lLaw Commission, at its thirty-first session in 1979~
completed the first reading of the draft articles on succession of States in respect
of State property and State debts, by adopting a provisional draft of twenty-three
articles. Also at that session, the Commission adopted on first reading draft
articles A and B on State archives and decided to append them to the draft. In
accordance with articles 16 and 21 of its Statute, the Commission decided to
transmit the provisional draft articles, through the Secretary-General, to the
Governments of Member States for their observations.2

11. The General Assembly, in paragraph 4 (a) of resolution 34/141 of

17 December 1979, recommended that the Commission "continue its work on succession
of States in respect of matters other than treaties with the aim of completing, at
its thirty-second session, the study of the question of State archives, and, at

its thirty-third session, the second reading of the entire draft articles on
succession of States in respect of matters other than treaties, taking into account
the written comments of Governments and views expressed on the topic in debates

in the General Assembly".

12. At the present session of the Commission, the Special Rapporteur,

Mr. Mohammed Bedjaoui, submitted a twelfth report (A/CN.4/333}§/ on succession to
State archives, containing the texts of four additional articles (articles Bl, D,

E and T') covering succession to State archives in cases of State succession other
then decolonization, the latter case having been already dealt with in article B.
The draft articles related, respectively, to succession to State archives in the
cases of transfer of part of the territory of a State, uniting of States,

separation of part or parts of the territory of a State and dissolution of a State.

1/ Tor the historical review of the work of the Commission on the topic of
succession of States in respect of matters other than treaties up to 1979 see:
Official Records of the General Assembly, Thirty-fourth Session, Supplement No.10
(A[34/1o), Pp. 7 - 18, paras. 17 — 45 (Yearbook of the International law Commission

1979, vol. II (Part Two), document A/34/10, paras. 17 - 45).

2/ See ibid, for the text of the provisional draft articles and their
commentaries.

j/ To be reproduced in Yearbook ... 1980, vol. II (Part One).

-5 -



The report introduced a few changes and additions to the eleventh report
(A/CN.4/3%22 and Corr.l (Dnglish and French only) and Add.1-2)) that the
Special Rapporteur had submitted to the Commission at its thirty-first sessioncé/
This latter report, dealing with succession to State archives, remained the basic
document for the Commission's consideration of the guestion, in so far as the
Commission had not completed its study at the last session.

13. The Commission considered the question of State archives, on the basis of the
Special Rapporteur's eleventh and twelfth reporis, at its 1602nd to 1606th meetings
and referred to the Drafting Committee draft articles Bl, D, E and F contained
therein., The Committee, having sxamined the four draft articles, submitted to

the Commission texts for articles C, D, I and ¥.  The Commission, at its

1627th meeting, adopted on first reading, with minor changes, the texts recommended
by the Drafting Committee for articles Cy D, B and F.

14. With the adeoption of those four additional articles the Commission has
completed, at the present session, the first reading of the series of draft articles
on succession to State archives, In maintaining their alphabetical designation
the Commission intends that the gquestion of their ultimate place in the entire
draft on succession of States in respect of matters other than treaties, whether
as a separate Part or as a separate chapter of Part II dealing with succession to
State property, shall be decided in fthe light of comments by Governments.

15. In accordance with articles 16 and 21 of its Statute, the Commission decided
to transmit draft articles C, D, E and F, through the Secretary-General, to
Governments of Member States for their observations.,

B, Draft articles on succession of States in
respect of matters other than treaties

16. The texts of articles 1 to 23 and A, B, C, D, E and F adopted by the Commission

at its twenty-fifth and twenty-seventh to thirty-second sessions, together with

the texts of articles Cy Dy E and F and the commentaries thereto, adopted by the
Commission at the present session, are reproduced below for the information of

the General Assembly.

A/ To be reproduced in Yearbook ... 1979, vol. II (Part One).




l. Text of the Draft articles adopted
by the Commission on first readings

PART T
TNTRODUCTTION
Article 1

Scope of the present articles

The present articles apply to the effects of succession of States in respect
of matters other than treaties.

Article 2
Use of terms
1., For the purposes of the present articles:

Q@) "succession of States" means the replacement of one State by another in
the respongibility for the internmational relations of territory;

(p) "predecessor State" means the State which has been replaced by another
State on the occurrence of a succession of States:

(c) T"successor State" means the State which has replaced another State on
the occurrence of a succession of States:

(8) “date of the succession of States" means the date upon which the successor
State replaced the predecessor State in the responsibility for the international
relations of the territory to which the succession of States relates;

(g) "newly independent State' means a successor State the territory of which

immediately before the date of the succession of States was a dependent territory
for the international relations of which the predecessor State was responsible;

(£) "third State" means any State other than the predecessor State or the
successor State,

2. The provisions of paragraph 1 regarding the use of terms in the present
articles are without prejudice to the use of those terms or to the meanings which
may be given to them in the internal law of any State.

Article 3

Cases of succession of States covered by the present articles

The present articles apply only to the effects of a succession of States
occurring in conformity with international law and, in particular, the principles
of international law embodied in the Charter of the United Nations.



PART TII
STAT™ PROTERTY

Secticon 1. General provisions

Article 4

Scope of the articles in the present Part

The articles in the present Part apply to the effects of a succession of
States in respect of State property.

State property

Tor the purposes of the articles in the present Part, "State property" means
property, rights and interests which, at the date of the succession of States,
were, according to the internal law of the predecessor State, owned by that State.

Article 6

Rights of the successor State to
State property passing to it

A succession of States entails the extinction of the rights of the
predecessor State and the arising of the rights of the successor State to such of
the State property as passes to the succegsor State in accordance with the
provisions of the articles in the present Part.

Article 7

Date of the passing of State property

Unless otherwise agreed or decided, the date of the passing of State property
is that of the succession of States.

Article 8

Passing of State property without compensation

Subject to the provisions of the articles in the present Part and unless
otherwise agreed or decided, the passing of State property from the predecessor
State to the successor State shall take place without compensation.

Article 9

Absence of effect of a succession of
States on third party State property

A succession of States shall not as such affect property, rights and interests
which, at the date of the succession of States, are situated in the territory of
the predecessor State and which, at that date, are owmed by a third State according
to the internal law of the predecessor State.

-8 ~



Section 2. Provisions rclating to each type
of succession of States

Article 10

Transfer of part of the territory of a State

1. When part of the territory of a State is transferred by that State to

another State, the passing of State property of the predecessor State to the
successor State is to be settled by agreement between the predecessor and successor
States.

2. In the absence of an agreement:

(g) immovable State property of the predecessor State situated in the
territory to which the succession of States relates shall pass to the successor
States

(E) movable State property of the predecessor State connected with the
activity of the predecessor State in respect of the territory to which the
succession of States relates shall pass to the successor State.

Article 11

Vewly independent State

1. hen the successor State is a newly independent State:

(@) movable property, having belonged to the territory to which the succession
of States relates and become State property of the predecessor State during the
period of dependence, shall pass to the newly independent State;

i_) movable State property of the predecessor State connected with the
activity of the predecessor State in respect of the territory to which the
succession of States relates shall pass to the successor State;

(Q) movable State property of the predecessor State other than the property
mentioned in subparagraphs (a) and (b), to the creation of which the dependent
territory has contributed, shall pass to the successor State in proportion to the
contribution of the dependent territory;

(g) immovable State property of the predecessor State situated in the
territory to which the succession of States relates shall pass to the successor
State.

2 Vhen a newly independent State is formed from two or more dependent
territories, the passing of the State property of the predecessor State or States
to the newly independent State shall be determined in accordance with the
provisions of paragraph 1.

3. When a dependent territory becomes part of the territory of a State, other
than the State which was responsible for its international relations, the passing
of the State property of the predecessor State to the successor State shall be
determined in accordance with the provisions of paragraph 1.



4. Agreements crncluded between the predecessor State and the newly independent
State to de’ crmine succession to State property otherwise than by the application
of paragraphs 1 to 3 shall not infringe the principle of the permanent sovereignty
of every people over its wealth and natural resources.

Article 12

Uniting of States

1. VWhen two or more States unite and so form a successor State, the State
property of the predecessor States shall pass to the successor State.

2. WVithout prejudice to the provisio.n of paragraph 1, the allocation of the
State property of the predecessor States as belonging to the successor State or,

as the case may be, to its component parts shall be governed by the internal law
of the successor Siate.

Article 13

Separstion of part or parts of the territory of a State

1. Vhen part or parts of the territory of a State separate from that State and
form a State, and unless the predecessor State and the successor State otherwise

agree:

(2) immovable State property of the predecessor State shall pass to the
successor State in the territory of which it is situated;

(E) movable State property of the predecessor State connected with the
activity of the predecessor State in respect of the territory to which the
succession of States relates shall pass to the successor State;

(g) movable State property of the predecessor State, other than that
mentioned in subparagraph (p), shall pass to the successor State in an equitable

proportion.

2. Paragraph 1 applies when part of the territory of a State separates from that
State and unites with another State.

3. The provisions of paragraphs 1 and 2 are without prejudice to any question of
equitable compensation that may arise as a result of a succession of States.

Article 14

Dissolution of a State

1. VWhen a predecessor State dissolves and ceases to exist and the parts of its
territory form two or more States, and unless the successor States concerned
otherwise agree: '

(g) immovable State property of the predecessor State shall pass to the
successor State in the territory of which it is situated;
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(Q) immovable State property of the predecessor State situated outside its
tereitory shall pass to one of the successor States, the other successor States
being equitably compensateds

(9) movable State property of the predecessor State connected with the
activity of the predecessor State in respect of the territories to which the
succession of States relates shall pass to the successor State concerned:

(g) movable State property of the predecessor State other than that mentioned
in subparagraph (c) shall pass to the successor States in an equitable proportion,

2. The provisions of paragraph 1 are without prejudice to any question of
equitable compensation that may arise as a result of a succession of States.

PART ITI
STATE DEBTS

Section 1. General provisions

Article 15

Scope of the articles in the present Part

The articles in the present Part apply to the effects of a succession of
States in respect of State debts.

Article 16
State debt
For the purposes of the articles in the present Part, "State debt" means:

(g) any financial obligation of a State towards another State, an
international organization or any other subject of internaticunal Law;

(b) any other financial obligation chargeable to a State.
Article 17

Obligations of the successor State in
respect of State debts passing to it

A succession of States entails the extinction of the obligations of the
predecessor State and the arising of the obligations of the successor State in
respect of such State debts as pass to the successor State in accordance with the
provisions of *he articles in the present Part.

Article 18

IBffects of the passing of State debts with regard to creditors

1. A succession of States does not as such affect the rights and obligations
of creditors.
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2. An agreement between the predeccssor State and the successor State or, as

the casc may be, between successor Jtates, concerning the respective part or parts
of the State debts of the predecessor State that pass, cannot be invoked by the
predecessor State or by the successor State or States, as the case may be, against
a thirc State or an international organization asserting a claim unlesss

(g) the conscquences of that agreement are in accordance with the other
applicable rules of the articles in the present Part; or

(p) the agrecement has been accepted by that third State or international
organization,

Section 2. Provisions relating to each type
of succession of States

Article 19

Transfer of part of the territory of a State

1. Vhen part of the territory of a State is transferred by that State to another
State, the passing of the State debt of the predecessor State to the successor
State is to be settled by agreement between the predecessor and successor States.

2. In the absence of an agreement, an equitable proportion ofﬂthe State debt of
the predecessor State shall pass to the successor State, taking into account,
inter alia, the property, rights and interests which pass to the successor State
in relation to that State debt.

Article 20

Newly independent State

1. When the successor State is a mewly independent State, no State debt of the
predecessor State shall pass to the newly independent State, unless an agreement
between the newly independent State and the predecessor State provides otherwise
in view of the link between the State debt of the predecessor State connected with
its activity in the territory to which the succession of States relates and the
property, rights and interests which pass to the newly independent State.

2. The agreement referred to in paragraph 1 should not infringe the principle of
the permanent sovereignty of every people over its wealth and natural resources,

nor should their implementation endanger the fundamental economic equilibria of
the newly independent State.

Article 21

Uniting of States

1. VWhen two or more States unite and so form a successor State, the State debt
of the predecessor States shall pass to the successor State.

2. Vithout prejudice to the provision of paragraph 1, the successor Statec may,
in accordance with its intermal law, attribute the whole or any part of the State
debt of the predecessor States to its component parts.




Article 22

Separation of part or parts of the territory of a ltate

Q4

1. Vhen part or parts of the territory of a State separate from that State and
form a State, and unless the predecessor State and the succescor State osthervics
agree, an equitable proportion of the State debt of the predecessor State shall
pass to the successor State, taking into account all relevant circumstances.

2. Paragraph 1 applies vhen part of the territory of a State separates from that
State and unites with another State.

Article 23

Dissolution of a State

When a predecessor State dissolves and ceases to exist and the parts of its
territory form two or more States, and unless the successor States otherwise agree,
an equitable proportion of the State debt of the predecessor Siate shall pass to
each successor State, taking into account all relevant circumstances.

ADDENDUM
STATE ARCHIVES

Article A

State archives

For the purposes of the present articles, "State archives" means the collection
of documents of all kinds which, at the date of the succession of States, belonged
to the predecessor State according to its internal law and had been preserved by
it as State archives.

Article B

Vewly independent State

1. VWhen the successor State is a newly independent State:

(g) archives, having belonged to the territory to which the succession of
States relates and become State archives of the predecessor State during the
period of dependence, shall pass to the newly independent State;

(g) the part of State archives of the predecessor State, which for normal
administration of the territory to which the succession of States relates should
be in that territory, shall pass to the newly independent State.

2, The passing or the appropriate reproduction of parts of the State archives of
the predecessor State other than those dealt with in paragraph 1, of interest to
the territory to which the s cession of States relates, shall be determined by
agreement between the predecessor State and the newly independent State in such a
manner that each of those States can benefit as widely and equitably as possible
from those parts of the State archives.
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3., The predecessor State shall provide the newly independent State with the Dbest
available evidence of documents from the State archives of the predecessor State
which bear upon title to the territory of the newly independent State or its
boundaries, or which are necessary to clarify the meaning of documents of State
archives vwhich pass to the newly independent State pursuant to other provisions of
the present article.

4, Paragraphs 1 to 3 apply when a newly independent State is formed from two or
more dependent territories.

5. Paragraphs 1 to 3 apply when a dependent territory becomes part of the
territory of a State other than the State which was responsible for its internmational
relations.

6. Agreements concluded between the predecessor State and the newly independent
State in regard to State archives of the predecessor State shall not infringe the
right of the peoples of those States to development, to information about their
history and to their cultural heritage.

Article C

Transfer of part of the territory of a State

1. Vnen part of the territory of a State is transferred by that State to another
State, the passing of State archives of the predecessor State to the successor
State is to be settled by agreement between the predecessor and successor States.

24 In the absence of an agreement:

(2) the part of State archives of the predecessor State, which for normal
administration of the territory to which the succession of States relates should
be at the disposal of the State to which the ferritory in question is transferred,
shall pass to the successor State;

(E) the part of State archives of the predecessor State, other than the part
referred to in subparagraph (g), that relates exclusively or principally to the
territory to which the succession of States relates, shall pass to the successor
State.

3, The predecessor State shall provide the successor State with the best available
evidence of documents from the State archives of the predecessor State which bear
upon title to the territory of the ftransferred territory or its boundaries, or
which are necessary to clarify the meaning of documents of State archives which
pass to the successor State pursuant to other provisions of the present article.

4. (g) The predecessor State shall make available to the successor State, at
the request and at the expense of that State, appropriate reproductions of
documents of its State archives connected with the interests of the transferred
territory.

(E) The successor State shall make available tothe predecessor State, at
the request and at the expense of that State, appropriate reproductions of documents
of State archives which have passed to the successor State in accordance with
paragraph 1 or 2.
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Article D

Uniting of States

1. Vhen two or more States unite and so form a successor State, the State
archives of the predecessor States shall pass to the successor State,

2., Without prejudice - Ae provisions of paragraph 1, the allocation of the
State archives of the predecessor States as belonging to the successor State or,
as the case may be, Lo its component parts shall be governed by the intermal law
of the successor State,

Article

Separation of part or parts of the territory of a State

1. Vhen part or parts of the territory of a State separate from that State and
form a State, and unless the predecessor State and the successor Stabte cotherwise
agrees

(2) the part of State archives of the predecessor State, which for normal
administration of the territory to which the succession of States relates shouid
be in that territory, shall pass to the successor State;

(b) the part of State archives of the predecessor State, other than the part
referred to in subparagraph (@), that relates directly to the territory to which
the succession of States relates,; shall pass to the successor State.

2. The passing or the appropriate reproduction of parts of the State archives

of the predecessor State other than those dealt with in paragraph 1, of interest
to the territory to which the succession of States relates, shall be determined by
agreement between the predecessor State and the successor State in such a manner
that each of those States can benefit as widely and equitably as possible from
those parts of the State archives.

3. The predecessor State shall provide the successor State with the best available
evidence of documents from the State archives of the predecessor State which bear
upon title to the territory of the successor State cr its boundaries, or which are
necessary to clarify the meaning of documents of State archives which pass to the
successor State pursuant to other provisions of the present article.

4. Agreements concluded between the predecessor State and the successor State in
regard to State archives of the predecessor State shall not infringe the right of

the peoples of those States to development, to information about their history and
to their cultural heritage.

5¢ The predecessor and successor States shall, at the request and at the expense
of one of them, make available appropriate reproductions of documents of their
State archives connected with the interests of their respective territories.

L J
6. The provisions of paragraphs 1 to 5 apply when part of the territory of a

State separates from that State and unites with another State.
L]
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Article F

Dissolution of a State

1. then a predeccssor State dissolves and ceases to exist and the parts of its
territory form two or more States, and unless the successor States concerned
otheruise ajrees

Qg) the part of the State archives of the predecessor State, which should be
in the territory of a successor State for normal administration of its territory,
ghall nass to that successor States

(b) the part of the State archives of the predecessor State, other than the
part referred to in subparagraph (g), that relates directly to the territory of a
successor Stata, shall pass to that successor State.

2. The passing of the parts of the State archives of the predecessor State other
than those dealt with in paragraph 1, of interest to the rcspective territories

of the successor States, shall be determined by agreement between them in such a
manner that each of those States can benefit as widely and equitably as possible
from those parts of the State archives.

3. Tach successor 3tate shall provide the other successor State or States with
the best available evidence of documents from its part of the State archives of

the predecessor State which bear upon title to the territories or boundaries of
that other successor State or States, or which are necessary to clarify the meaning
of documents of State archives which pass to that State or States pursuant to

other provisions of the present article.

4 Agreements concluded between the successor States concerned in regard to

State archives of the predecessor State shall not infringe the right of the peoples
of those States to development, to information about their history and to their
cultural heritage.

5. Lach successor State shall make available to any other successor State, at

the request and at the expense of that State, appropriate reproductions of
documents of its part of the State archives of the predecessor State connected with
the interests of the territory of that other successor State.

6. The provisions of paragraphs 1 to 5 shall not prejudge any question that might

arise by reason of the preservation of the unity of the State archives of the
successor States in their reciprocal interest.
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2. Text of articles C, D, E and F, with commentaries therecto
adopted by the Commission at its thirty-second session

ADDENDUM
STATE ARCHIVES 5/
Article C

Transfer of part of the territory of a State

1. Vhen part of the territory of a State is transferred by that State to
another State, the passing of State archives of the predecessor State to the
successor State is to be settled by agreement between the predecessor and
successor States.

2. In the absence of an agreement:

(g) the part of State archives of the predecessor State, which for normal
administration of the territory to which the succession of States relates should
he at the disposal of the State to which the territory in question is trensferred
transferred, shall pass to the successor Statey

(b) the part of State archives of the predecessor State, other than the
part referred to in subparagraph ( .}, that relates exclusively or principally
to the territory to which the succession of States relates, shall pass to the
successor State.

3. The predecessor State shall provide the successor State with the best
available evidence of documents from the State archives of the predecessor
State which bear upon title to the territory of the transferred territory or
its boundaries, or which are necessary to clarify the meaning of documents of
State archives which pass to the successor State pursuant to other provisions
of the present article.

4. (g) The predecessor State shall make available to the successor State, at
the request and at the expense of that State, appropriate reproductions of
documents of its State archives connected with the interests of the transferred

territory.

(E) The successor State shall make available to the predecessor State, at
therrecuest and at the expense of that State, appropriate reproductions of
documents of State archives which have passed to the successor State in
accordance with paragraph 1 or 2.

5/ TFor the historical review of the work of the Commission on the question of
State archives see Official Records of the General Assembly, Thirty-fourth Session,

Supplement No. 10 (4/34/10, pp. 202-205, paras. 53-55 (Yearbook ... 1979, vol. II
fPart ‘Two),) document A 34/10, paras. 53-55). See also, ibid., for the general
commentary on the draft articles on State archives and the commentaries on draft
articles A and B.
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(1) The present article concerns the passing of State archives in the case of
transfer of part of the territory of a State to another. The practicz of States in
this case of succession to State archives is somewhat suspect, inasmuch as it has
relied on peace treaties that were generally concerned with providing political
solutions that reflected relationships of strength hetween victors and vanguished
rather than equitable solutions. It had long been the traditional custom that the
victors took archives of the territories conqueredaby them and sometimes even rcmoved
the erchives of the predecessor State.

(2) Without losing sight of the above stated fact, the existing State practice may,
nevertheless; be used in support of the proposals for more equitable solutions that
are embodied in the text of this article. That practice is referred to in the
present commentary under the following six general headings: (a) transfer to the
successor State of all archives relating to the transferred territory; (b) archives
removed from or constituted outside the territory of the transferred territory;

(¢) the "archives-territory" link; (d) special obligations of the successor State;
(e) time-limits for handing over the archives and (f) State 1i5fary.

Transfer to the successor State of all archives relating to the
transferred territory

(3) Under this heading, it is possible to show the treatment of the sources of
archives, archives as evidence, archives as instruments of administration, and
archives as historical fund or cultural heritage.

(4) The practice on sources of archives, about which there seems to he no doubt,
originated o long time ago in the territorial changes carried out as early as the
Middle Ages. It is illustrated by examples taken from the history of PFrance and
Poland.é/ In France, King Philippe-Augustc founded his "Repository of Cherters"

in 1194, which constituted a collection of the documents relating to his kingdom.
then in 1271 King Philippe III inherited the lands of his uncle, Alphonse de Poitiers
(almost the entire south of France), he immediately transferred the archives '
relating to these lands to the Repository: title deeds to land, chartularies,

letter registers, surveys and administrative accounts. This practice continued cvewr
tho centuries as the Crovm acquired additional lands. The same happened in Poland
from the fourteenth century onwvards during the progressive unification of the
kingdom through the absorption of the ducal provinces: the dukes' archives passed

6/ See France, Directions des Archives. Actes de la sixidme conférence
internationale de la Table ronde des archives, 1963, pp. 12 et seq.
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to the King along with the duchies. Thus, the transfer principle was being applied
a very long time ago, even although, as will he seen, the reasons relied upon
veried.

(5) TUnder the old treaties, archives vere transferred to the successor State
primarily as evidence and as titles of ownership. TUnder the feudal system, archives
represented a legal title to a right. This is why the victorious side in a war made
a point of removing the archives relating to their acquisitions, taking them from
the vanquished enemy by force if necessarys; their right to the lands was guaranteed
only by the possession of the "terriers". An example of this is provided by the

Suiss Confederates who, in 1415, manu militari removed the archives of the former

Habsburg possessions from Baden Castle.Z/AA

(6) As from the sixteenth century, it came to be realized that, vhile archives
constituted an effective legal title, they alsc represented a means of administering
the country. It then became the accepted view that, in a transfer of territory, it
vas essential to leave to the successor as viable a territory as possible in order
to avoid any disruption of management and facilitate proper administration., Two
possible cases may arise: first is the case of a single successor State. Under
this case; all administrative instruments are transferred from the predecessor

State to the successor State, the said instruments being understood in the broadest
sense: fiscal documents of all kinds, cadastral and domanial registers,
administrative documents, registers of births, marriages and deaths, land registers,
judicial and prison archives, etc. Hence it became customary to leave in the
territory all the written, pictorial and photographic material necessary for the
continued smooth functioning of the administration. For example, in the case of

the cession of the provinces of Jédmtland, Hirjedalen, Gotland and Osel the Treaty
of Bromsebro of 13 August 1645 between Sweden and Denmark provided that all judicial
deeds, registers and cadastres (article 29), as well as all information concerning
the fiscal situation of the ceded provinces must be delivered to the Queen of
Sweden. Similar provisions were subsequently accepted by the two Powers in their
peace treaties of Roskilde (26 February 1658, article 10) and Copenhagen

(27 May 1660, article 14).9/ Article 69 of the Treaty of Minster of 30 January 1643
betveen the Netherlands and Spain provided that "all registers, maps, letters,

archives and papers, as well as judicial records, concerning any of the

7/ As these archives concerned not only the Confederates' territories but
also a large part of South-West Gormany, the Habsburgs of Austria were able to
recover the archives not concerned with Confederate territory in 1474.

§/ See Actes de la sixidme conférence intemationale ..., op.cit., p. 16.
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United Provinces, associated regions, touns ... vhich exist in courts, chancelleries,
Q

councils and chambers ... shall be delivered ...".= Under the Treaty of Utrecht

of 11 April 1713, Touis XIV ceded Iaztembourg, Wamur and Charleroi d¢o the (Dutch)

States General "with all papers, letters, documents and archives relating to the

said Low Countries”.lg/ In fact, almost all treaties concerning the transfer of
part of a territory contain a clause relating to the transfer of archives, and for
this reason it is impossible to list them all. Some treaties are even accompanied
by e separate convention dealing solely with this matter. Thus, the Convention
hetireen Hungary and Romania signed at Bucharest on 16 April 1924,ll/ vhich was e
sequel to the peace treaties marking the end of the First Vorld Var, dealt with the
cxchange of judicial records, land registers and registers of births, marricges and
deaths, and specified howv the exchange was to be carried out.

(7) The second case is one in vhich there is more than one successor State. The
examples given below concern old and isolated cases and cannot be taken to indicate
the existence of a custom; but it fssuseful to mention them because the approach
adopted would today be rendered very straightforward through the use of modern
reproduction techniques. Article 18 of the Barrier Treaty of 15 November 171%
concluded between the Lmpire, England ond Holland provides that the archives of the
dismembered territory, namely Gelderland, would not be divided up among the
successor States but that an inventory would be dravm up,; one cépy of which would be
given to each State, and the archives would remain intact and at their disposal for
consultation.lg/ Similarly, article VIT of the Treaty concluded between Prussia
and Saxony on 18 llay 1815 refers to '"deeds and papers wvhich ... are of common
interest to both parties”.lé/ The solution adopted was that Saxony would keep the
originals andlprovide Prussia with certified copies. Thus, regardless of the number
of successors,; the entire body of archives remains intact in pursuance of the
principle of the conservation of archives for the sake of facilitating administrative
continuity. Howvever; this same principle and this same concern were to give rise to

many disputes in modern times as a result of a distinction made between

9/ Ibid.
10/ Ibid., p. 17.

11/ G.F. de Martens, .ed., Nouveau recueil générale de traitds (third series:))
Leipzig, Theordor Weicher Publishing House, vol. ¥XIV, p. 783.

12/ See Actes de la sixiéme conférence internationale ..., op.cit., p. 17.

lﬁ/ G.F. de Martens, ed., Nouveau recueil général de traités, G&ttingen,
Dietrich Publishing House, 1887, vol. IT (1814-1815), p. 276.
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administrative archives and historical archives. According to some writers,
administrative archives must be transferred to the successor State in their entivety,
while so-called historical archives in conformity with the pringiple of the integrity
of the archival collection, must remain part of the heritage of the predecessor
State unless established in the territory being transferred through the normal
functioning of its own institutions. This argument, although not without merit, is
not altogether supported by practice: history has secn many cases of transfers of
archives, historical documents included. For example, article 13 of the Treaty of
Vienna of 30 October 1866 by which Austria ceded Venezia to Italy provides for the
transfer to Italy of all title deeds, administrative and judicial documents and
"political and historical documents of the former Republic of Venice", while each of
the two parties undertakes to allow the others to copy "historical and political
documents which may concern the territories remaining in the possession of the other
Power and which, in the interests of science, cannot be separated from the archives
to which they belong”,lﬁ/ Other examples of this are not difficult to find.

Article 29, paragraph 1 of the Peace Treaty between Finland and Russia signed at
Dorpat on 14 October 192615/ provides that "the contracting parties undertake to
return as soon as possible archives and documents vhich helong to public
administrations and institutions, which are situated in their respective territories
and which concern solely or largely the other contracting party or its history".

Archives removed from or constituted outside the transferred territory

(8) There would seem to be ample justification for accepting, as adequately
reflecting the practice of States, the rule whereby the successor State is given all
the archives, historical or other; relating to the transferred territory, even if
these archives have been removed from or are situated outside *his territory. The
Treaties of Poris and Vienna of 1814 and 1315 provided for the return to their place
or origin of the State archives that had been gathered together in Paris during the
Napoleonic period.lé/ Under the Treaty of Tilsit of 7 July 1807, Prussia, having
returned that part of Polish territory which it had conquered, was obliged to return
to the new Grand Duchy of Warsaw not only the current local and regional archives
relating to the restored territory but also the relevant State documents

("Berlin Archives").ll/ In the same way, Poland recovered the central archives of

See Actes de la sixiéme conférence internationale ..., op. cit., p. 27.

k&

G.F. de Martens, ed., Nouveau recueil géndral de traités (third series),
p. 47.
See Actes de la sixidme conférence internationale ..., op. cit., pp.19, 20.

Ibid., p. 20.
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the formexr Polish State, transferred to Russia at the end of the eighteenth century,
as well as those of the former autonomous Kingdom of Poland for ihe period °
1815-1363 and the following period up to 1876. It also obtained the documents of
the Office of the Secretary of State for the Kingdom of Poland that acted as the
central Russisn administration at St. Petersburg from 1815 to 1863, those of the
Tsar's Chancellery for Polish Affairs, and lastly the archival collection of the
Office of the Russian Ministry of the Interior responsible for agrarian reform in
Poland.18 Reference cen also he made to the case of the Schleswig archives. TUnder
the Treaty of Vienna of 30 October 1864, Denmark had to cede the three duchies of
Schleswig, Holstein and Lauenberg. Article 20 of the said Treaty provided as
follows: "Title deeds, administrative documents and documents relating to civil
Justice that concern the ceded terricories and are part of the archives of the
Kingdom of Denmark" will be transferred, along with "all parts of the archives of
Copenhagen that belonged to the ceded duchies and were taken from their archives".lg/
For a more detailed examination  this practice of States (although, in general, it
vould be wrong to attach too much importance to peace treaties, where solutions are
based on a given "power relationship"), a distinction can be made between two cases,
namely that of archives removed or taken from the territory in question and that of
archives constituted outside that territeory but relating directly to it.

(9) Current practice seems to acknowledge that archives which have been removed by
the predecessor State, either immediately before the transfer of sovereignty or even
at a much earlier period, should be returned to the successor State. There is a
striking similarity in the wording of the instruments which terminated the wars of
1870 and 1914. Article 3 of the Treaty of Peace between France and Germany signed
at Frankfurt on 10 May 1871 provided as follows: "If any of these items [archives,
documents, registers, etc.] have been removed, they will be restored by the

French Government on the demand of the German Government”.gg/ This statement of the
principle that archives which have been removed must be returned was later
incorporated, in the same wording, in article 52 of the Treaty of Versailles, the

only difference being that in that treaty it was Germany that was compelled to obey

18/ Ibid., pp. 35 and 36.
19/ Ibid., p. 26. |

gg/ Article 3 of the Peace Treaty between the German Empire and France,
signed at Frankfurt on 10 May 1871. G.F. de Martens, ed., Nouveau recueil général
de traités, vol. XIX, p. 689.
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the lawv of wvhich it had heartily approved when it was the victor.gl/ Similar
géﬁéigerations prevailed in the relations betuveen Italy and Yugoslavia. Italy was to
rostore to the latter administrative archives relating to the territories ceded to
Yugoslavia under the treaties signed in Rapallo on 12 November 1920 and in Rome on
27 Januvary 1924 which had been removed by Italy between 4 November 1913 and

2 March 1924 as the result of the Ttalian occupation, and also deeds, documents,
registers and the like relating to those territories which had been removed by the
Italian Armistice Mission operating in Vienna after the First Vorld War,gg/ The
agreement between Italy and Yugoslavie of 23 December 1950 is even more specifics
article 1 provides for the delivery to Yugoslavia of all archives "which are in the
possession, or which will come into the pcssession of the Italian State, of local
authorities, of public institutions and publicly-owned companies and associations"
and adds that "should the material referred to not be in Italy, the Italian
Government shall endeavour to recover and deliver it to the Yugoslav Government”;gi/
However, some French vwriters of an earlier era seemed for a time to accept a contrary
rule. Referring to partial annexation, which in those days was the most comuon type
of State succession, owing to the frequent changes in the political map of Eurcpe,
F. Despagnet wrote; "The dismembezed State retains ... archives relating %o the
ceded territory which are preserved in a repositomy situated outside that
territory”.gé/ P. Fauchille did not go so far as to support this contrary rule, but
implied that distinction could be drawn: 1f the archives are outside the territory

affected by the change of sovereignty, exactly which of them must the dismembered
State give up? As Feuchille put it: "Should it hand over only those documents that

will provide the annexing Power with a means of administering the region, or should

25/

it alsc hand over documents of a purely historical nature?"—= The fact is that
these writers hesitated to support the generally accepted rule, and even went so far
as to formulate a contrary rule, because they accorded excessive weight to a court

decision which was not only an isclated instance but bore the stamp of the political

21/ Section V, article 52 of the Treaty of Versailles concerning Alsace-
Torraine, ivid. (fuirdisgries)y voly XIy ps 3990°8d,38%:.

gg/ Article 12 of the Treaty of Peace with Italy of 10 February 1947
(United Nations, Treaty Series, vol. 49, p. 134). For the Rapallo Treaty, see
Leggue of Nations, Treaty Series, vol. XVIII, p. 387; for the Rome Treaty, &évid.,
ibid.; ¥61.pXXIV) p. 31

35/ United Nations, Treaty Series; vol. 171, p. 293.

24/ TF. Despagnet, Cours de droit international public, fourth edition, Paris,
1910, p. 128, para. 99.

.gg/ P. Fauchille, Traité de droit international public, eighth edidion of the
Manuel de droit international by H. Bonfils, vol., 1, part 1, Paris, A. Roussean
Publishing House, 1922, p. 360, para. 219.
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circimstences of the time. This was a judgement rendered by the Court of Nancy on

16 May 1796, after Germany had annexed Alsoce-Lorraine, ruling that "the French
state, vhich prior to 1871 had an imprescriptible and inalienable right of ownership
over all these archives, vas in no vay divested of that right by the change of
nationality imposed on a part of its territory”;gé/ It should be noted that the main
purpose in this case was not to deny Germany (which was not a party to the
oroceedings) a right to the archives relating to the territories under its control

at that time, but to depiive an individual of public archives which were improperly
in his possession.gl/ Hence the scope of this isolated decision, which appeared to
leave to France the right to claim from individusls archives vhich should or which
might fall to Germany, seems to be somevhat limited.

(10) This isolated school of thought is Being mentioned because it scemed to prevail
at least for some time and in some cases, in French diplomatic practice. If
credence is to he given to one interpretation of the texts at least, this practice
scems to indicate that only administrative archives should be returned to the
territory affected by the cl.ange of sovereignty, vhile historical documents relating
to that territory which are situated outside or are removed from it remain the
property of the predecessor State. For example, the Treaty of Zurich of

10 November 1859 betueen France and Austria provided that archives containing titles
to property and doduments concerning administration and civil justice relating to

the territory ceded by Austria to the Emperor of the French '"which may be in the
archives of the Austrian Empire", including those at Vienna, should be handed over
to the commissioners of the new Government of Lombardy.gﬁ/ If there is justification
for interpreting in a very strict and narrow way the expressions used, vhich
apperently refer only to items relating to current administration, it may be cin.lude

concluded that the historical part of the imperial archives at Vienna relating to

26/ Judgement of the Court of Nancy of 16 May 1896, "Dufresne versus the
State'" Dalloz, Jurisprudence générale: Recuell périodique et critique de
jurisprudence, de législation et de doctrine, 1896, Paris, Bureau de la
Jurisprudence générale, part 2, p. 412.

27/ The decision concerned 16 cartons of archives which a private individusl
had deposited with the archivist of Meurthe-et-lMoselle. They related both to the
ceded territories and to territories which remained French, and this provided a
ground for the Court's decision.

gg/ Article 15 of the Franco-Austrian Peace Treaty signed at Zurich on
10 November 1859. France, Archives diplomatiques, vol. 1, 1861, p. 10; and
M. de Clercqg, Recueil des traités de la France, Paris, A. Durand and Pedone-Lauriel,
vol. VII, p. 647.
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th2 ceded territories was not affected.gg/ Article 2 of the Treaty of the samc

date betueen France and Sardiniaig/ refrrs to the aforementioned provisions of the
Treaty of Zurich, vhile article 15 of the Treaty concluded betireen Austria, Trance
and Sardinia also on the same date reproduces them word for word.él/ Similarly, a
Convention between France and Sardinia, signed on 2% August 1860 pursuant to the
Treaty of Turin of 24 March 1860 confirming the cession of Savoy and the County of
Nice to France by Sardinia, includ:s an article 10 which is cast in the same mould

as the articles cited above when it states: "Any archives containing titles to
property and any administrative, religious and civil Justice documents relating to
Savoy and the administrative district of Nice which may be in the possession of the
Sardinian Government shall be handed over to the French Government”.ég/

(11) It is only with some hesitation that it may be concluded that these texts
contradict the existence of a rule permitting the successor State to claim all
archives, including historical archives,; relating to the territory affected by the
change of sovereignty which are situated outside that territory. Vould it, after
all, be very rash to interpret the words "titles to property" in the formula "titles
to property, administrative, religious and judicial documents", which is used in all
these treaties, as alluding to historical documents (and nct -nly administrative
documents) that prove the ovmership of the territory? The fact is that in those days,
in the BEurope of old, the territory itself was the property of the sovereign, so that
all titles tracing the history of the region concerned and providing evidence
regarding its ownership, were claimed by the successor. If this view is correct, the
texts mentioned above, no matter how isolated; do not contradict the rule goncemning
the general transfer of archives, including historical archives, situated outside

the territory concerned. If the titles to property meant only titles to public

property, they would be covered by the words "administrative and judicial documents".

22/ For this viewpoint, see G. May, "La saisie des archives du département
de la Meurthe pendant la guerre de 1870-1871l"; Revue générale de droit international
public, vol. XVIII, 1911, p. 35, and G. May, Le Traité de Francfort, Paris,
Berger-Levrault et Cie., 1909, p. 269, note 2.

30/ Article 2 of the Treaty between France and Sardinia concerning the cession
of Lombardy, signed at Zurich on 10 November 1859 (France, Archives diplomatiques
(op. cit.), p. 165 and M. de Clercq, op. cit., p. 652).

jl/ Article 15 of the Treaty between Austria, France and Sardinia, signed at
Zurich on 10 November 1859 (France, Archives diplomatiques (op. cit.), p. 29;
and M. de Clercq, op. cit., pp. 661-662).

jg/ M, de Clercq, op. cit., vol. VIII, p. 83; G.I'. de Martens, ed.,
Nouveau Recueil général de traités, vol. XVII, part II, p. 25.
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Such en interpretation would seem to be supported by the fact that these treaties
usually include a clause vhich appears to create an exception to the transfer of all
historicel documents, in that private documents relating to the reigning house; such
as marriage contracts, wills, family mementos, and so forth, are excluded frorm

33/

the transfer, Vhat really clinches the argument, however, is the fact that these
few cases which occurred in French practice were deprived of all significance vhen
France, some 90 years later, claimed and actually obtained the remainder of the
Sardinian archives,; hoth historical and administrative, relating to the cession of
Savoy and the administrative district of Nice, which were preserved in the Turin
renository. The agreements of 1860 relating to that cession were supplemented by
the provisions of the Treaty of Peace with Italy of 10 February 1947, article 7 of
which provided that the Italian Government should hand over to the French Government
"gll archives historical and administrative, prior to 1860, which concern the
territory ceded" to France under the Treaty of 24 March 1860, and the Convention of
2% August 1860".éé/ Consequently, there seems to be ample justification for
accepting asna rule which adequately reflects State practice the fact that the
successor State should receive all the archives, historical or other, relating
exclusively or principally to the territory affected by the succession of States,
even if those archives have been removed or are situated outside that territory.
(12) There are also examples of the treatment of items and documents that relate to
the territory involved in the succession of States but that have been established
and have always been kept outside this territory. Many treaties include this
catego.y among the archives that must pass to the successor State. As mentioned
above,éé uniter the Treaty of Peace with Italy of 10 February 1947, France was able
to obtain archives relating to Savoy and Nice established by the cify of Turin.
Under the peace treaty of 1947 with Hungary, Yugoslavia obtained all the
eighteenth-century archives concerning Tllyria that had been kept by Hungary.éé/

35/ Article 10 of the Convention of 23 August 1860 between France and Sardinia
(see note jg/ above) provided that France was to return to the Sardinian Government
"titles and documents relating to the royal family", which implies that France had
already taken possession of them together with the other historical archives. This
clause relating to private papers, which is based on the dictates of courtesy, is
also included, for example, in the Treaty of 28 August 1736 between France and

Austria concerning the cession of Lorraine, article 16 of which left to the Duke of
Lorraine family papers such as 'marriage contracts, wills and other papers".

34/ TUnited Nations, Treaty Series, vol. 49, p. 132.

35/ See para. (11) above.

36/ See article 11 of the Peace Treaty with Hungary. United Nations,
Treaty Series, vol. 41, p. 178.
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Under the Cralova agreement of 7 Seplember 1040 between Bulgaria and Romania
concerning the cesslon by Romenie to Buleeria of the Scuthern Dobruja, Bulgaria
obtained, in addition to the archives in the ceded territory, certified copies of
the documents being kept in Bucharest and relating to the region newly acguired by
Bulgaria.

(13) that happens if the archives relating to the territory affected by the change
in sovereignty are situated neither vithin the frontiers of this tervitory nor in
the predecessor State? Article 1 of the agreement betveen Italy and Yugoslavia
signed at Rome on 23 December 1950 provides that, "should the material referred to
not be in Italy, the Italian Government shall endeavour to recover and deliver it to

31/

the Yugoslav Government. In other wvords, to use terms dear to French civil lau

experts, what is involved here is not so much an "obligation of result" as an
. . 38
"obligation of means”.i—/

37/ TUnited Nations, Treaty Series, vol. 171, p. 292.

38/ There are other cases in history of the transfer to the successor State of
archives constituted outside the territory involved in the succession of States,
These examples do not fall into any of the categories provided for in the system
used here for the succession of States; since they concern changes in colonial
overlords. These outdated exemples are mentioned here solely for information
purposes. (In old works, they were regarded as transfers of part of a territory
from one State to another or from one colonial empire to another.)

The protocol concerning the return by Sweden to France of the Island of
St. Barthélémy in the West Indies states that "papers and documents of all kinds
concerning the acts [of the Swedish Croun] that may be in the hands of the Swedish
administration ... will be delivered to the French Government" (article 3,
paragraph 2, of the protocol of Paris of 31 QOctober 1877 to the treaty between
France and Sweden signed at Paris on 10 August 1877. G.F. de Martens, ed.,
Nouveau recueil général de traitds (second series), vol. IV, p. 368.

In section VIII of the Treaty of Versailles concerning Shantung, article 153
obliges Germeny to return to Japan the archives and documents relating to the
Kiaochov territory, '"wherever they might be'". Ibhid. (third series), vol. XI, p. 443.

Article 1 of the convention between the United States of America and Denmark
of 4 August 1916 concerning the cession of the Danish Vest Indies awards to the
United States any archives in Denmark concerning these islands (American Journal of
Tnternational Lew, vol. II, 1917, Supplement, p. 53; Revue générale de droit
international public, vol. XXIV, 1917, p. 454), just as article VIII of the
Peace Treaty between Spain and the United States of America of 10 December 1893 had
already given the United States the same right with regard to archives in the
Iberian peninsula relating to Cuba, Puerto Rica, the Philippines and the island of
Guam (W.M. Malloy (comp.), Treaties, Conventions, International Acts, Protocols ang
Agreements between the United States of America and other Powers, 1776-1909
(lashington, Government Printing Office, 1910), vol. II, p. 1693).
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(14) The rule concerning the transfer %o the successor State of archives relating

to a part of another State's territory is taken to be so obvious that there is no
risk of its being jeopardized by the lack of references to it in agreements. This
is the view of one writer, vho states: "Since the delivery of public archives
relating to the ceded territories is a necessary consequence of annexation, it is
hardly surprising that in many treaties of annexation there is no clause concerning
this obligation. It is implied, for it follows from the renunciation by the ceding
State of all its rights and titles in the ceded territory”.jg/ The terminology used
has aged, and annexation itself is obsolete. However, the idea on which the rule is

40/

based is still valid, tHe:object being, according to the same author,~— to "provide
(the successor State) with wvhatever is necessary or useful for the administration of
the territory".

The "archives-territory" link

(15) As has been mentioned above, State practice shows that the link between archives
and the territory to which the succession of States relates is taken very broadly
into account. But the nature of this link should be made quite clear. Expert
archivists generally uphold two principles, that of "territorial origin'" and that of
"territorial or functional connexion”, each of which is subject to various and even
different interpretations, leaving room for uncertainties. What seems to be obvious
is that the successor State cannot claim any archives whatsoevef; it can claim only
those that relate exclusively or principally to the territory. In order to determine
vhich are those archives it should be taken into account that there are archives
which were acquired before the succession of States either by or on behalf of the
territory, against payment or free of cost, and with funds of the territory or
otherwise.ﬁl From this standpoint, such archives must follow the destiny of the
territory on the succession of States. PFurthermore, the organic link between the

territory and the archives relating to it must be taken into account,ﬁg/

3%/ L. Jacob, lLa clause de livraison des archives publiques dans leg traitds
d'annexion, Paris, Librairie Gerard et Bridre, 1915, p. 17.

40/ Ibid.

Al Article 11 of the Treaty of Peace with Hungary of 10 February 1947
(United Nations, Treaty Series, vol. 41, p. 163) rightly states, in paragraph 2,
that the successor States, Yugoslavia and Czechoslovakia, shall have no right to
archives or objects "acquired by purchase, gift or legacy" or to "original works of
Hungerians'.

ég/ By the Treaty of Peace of 10 February 1947 (art. 11, para. 1, ibid.),
Hungary handed over to the successor States, Czechoslovakia and Yugoslavia, objects
"constituting [their] cultural heritage [and] which originated in those
territories ...".
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eever, o difficn] by arises wbhen the ntrength of this link has to be appraised by
~lerory of erchivee, Uriters spree that, vhere the documents in question "relate to
e predecestor State as a viole, and only incidentally' to the ceded territory,

vey rergin the properiy of the predecessor State. But it is generally agreced thet
copies of them must he furnished to the ennexing State at its request”;éz/ The
"ayrchives-tervitory" 1ink was specifically taken into cccount in the aforementioned
Nome foreement of 2% December 1950 between Yugoslavia and Italy concerning
rchivos.ﬁé/

(16) Attention is drawm at this point to the decision of the Franco-Italian
Coneciliation Commission, in which the Commission held thet archives and historical
documents. even if they belong to a municipality whose territory is divided by the
nev frontier dravmn in the Treety of Peace with Italy, must be assigned in their
entirety to France, the successor State,; vhenever they relate to the ceded

45/

1270, the arclives of Alsace-Lorraine vere handed over to the G-rman successor State.

territory. As vas mentioned in an earlier context after the Franco-G-rmen var of

llovever, theproblem of the archives of the Strasbourg educational district and of its

achools was amicebly settled by means of a special convention. In this case, however,

ﬁi/ Ch. LRousseau, Droit international public, vol., III, Paris, Sirey, 1977,
p. 384. See also, D.P., 0'Connell, State succession in municipal law and international
Lay, Cembridge University Press 1967, vol. 1 (Internal relations) pp. 232 and 233.

ﬁi/ Article 6 of the Agreement provides that archives which are indivisible
or of common interest to both parties "shall be assigned to that Party which, in the
Commission's judgement, is more interested in the possession of the documents in
question, according to the extent of the territory or the number of persons,
institutions or companies to which these documents relate. In this case, the other
Party shall receive a copy of such documents, which shall be handed over to it by
the Party holding Wle original". TUnited Nations, Treaty Scries, vol. 171, p. 297.

45/ D cision No: 163 rendered on 9 October 195% (United Nations, Reports of
Internationall Arbitral Mrards, vol. XIII, pp. 503-549). This decision includes the
follouing passage: "Communal property which shall be so apportioned pursuant to
paregraph 10 [of annex XIV to the Treaty of Peace with Italy]| should be deemed not
to include, 2ll relevant archives and documents of an administrative character or
historical value; such archives and documents, even if they belong to a
municipality whose territory is divided by a frontier established under the terms

of the Treaty, pass to vhat is termed the successor State if they concern the
territory ceded or relate to property transferred (annex XIV, para. 1); if these
conditions are not fulfilled, they are not liable either to transfer under
paragraph 1 or to epportionment under paragraph 18, but remain the property of the
Italian municipality. Uhat is decisive, in the cease of property in a special
cetegory of this kind, is the notional link with other property or with a territory"

(pp. 516-517).
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the criterion of the "archives-territory" link was applied only in the case of

46/

documents considered to be "of secondary interest to the Gorman Government',

Special obligations of the successor State

(17) The practice of States shous that many treaties impose upon the successor State
an essential obligation vhich constitutes the normal counterpart of the predecessor
State's duty to transfer archives to the successor State. Territorial changes are
often accompanied by population movements (new frontier lines vhich divide the
inhabitants on the basis of a right of option, for instance). Obviously, this
population cannot be governed without, at least administrative archives.
Consecuently, in cases wvhere archives pass to the successor State by agreement, it
cannot refuse to deliver to the predecessor State, upon the latter's request, any
copies it may necd. Any expense involved must, of course, be defrayed by the
reouesting State. It is understood that the handing over of these papers must not
Jjeopardize the security of sovereignty of the successor State. For example, if the
predecessor State claims the purely technical file of a military base it has
constructed in the territory or the judicial record of one of its nationals who has
left the ceded territory, the successor State can refuse to hand over copies of
either. Such cases involve elements of discretion and expediency of which the
successor State, like any other State, may not be deprived, The successor State is
sometimes obliged, by treaty, to preserve carefully certain archives which may be of
interest to the prcdecessor State in the future. The aforementioned Convention of

4 Augustll916 between the United States and Denmark providing for the cession of the
Danish West Indies stipulates in the third paragraph of article 1 that 'archives and
records shall be carefully preserved, and authenticated copies thereof; as may be
required shall be at all times given to the ... Danish Government, ... or to such
properly suthorized persons as mey apply for them”;él/

Time-limits farhanding over the archives

(18) These time-limits vary from one agreement to another. The finest example of the
speed with which the operation can be carried out if& undoubtedly to be found in the
Treaty of 26 June 1816 between the Netherlands and Prussia, article XLI of which
provides that "archives, maps end records ... shall be handed over to the new

48

authorities at the same time as the territories themselves”.——/

46/ Convention of 26 April 1872, signed at Strabbourg. C.F. de Martens, ed.,
Nouveau recueil général de traitds, vol. XX, p. 875.

47/ Americen Journal of Intemational Law, vol. II, 1917, Supplement,lp. 54.
£§/ G.F. de Martens, ed., Nouveau recueil de traitds, vol. III, (1808-18183);
p. 41.




State libraries

(19) In earlier discussion on this topic,ég/ it was explained how difficult it has
heen to find information about the transfer of libraries. Three peace ireaties
signed after the First World War nevertheless expressly mentionecd that libraries

must bhe restored at the same time as archives. The instruments in question are the
Treaty of Riga betveen Russia and Latvia of 11 August 1920, article XI;QQ/ the

Treaty of Moscow between Russia and Lithuania of 12 July 1920, article 9?23/ and the
Treaty of Riga between Poland, Russia and the Ukraine of 18 Mawxch 1921, article 11,
paragraph l,ég/ In those treaties the following formula is used: '"The Russian
Government shall restore to ... at its own expense and hand over ... the libraries,
archives, museums, works of art (teaching material, documents and other property of
educational and scientific establishments), government property (religious, communal
and that of corporative institutions), in so far as these objects were removed from
the territory of ... during the world war 1914-1917 and are or will in fact be in

the possession of the Government or public authorities of Russia'.

(20) The conclusions and solutions to vhich a review of State practice gives rise
would not appear to provide very promising material on which to base a proposal for
an acceptable draft article on the problem of succession to State archives in the
event of the transfer of part of a State's territory to another State. There are
many reasons why the solutions adopted in treaties cannct be taken as an absolute

and literal model for dealing with this problem in a draft article:

(i) Pirst, it is clear that peace treaties are almost inevitably an occasion for

the victor to impose on the vanguished sclutions which are most advantageous for the
former. Germany, the victor in the Franco-~German war of 1870, dictated its own law
as regards the transfer of archives relating to Alsace-Lorraine right until 1919 vhen
France, in turny, was able to dictate its own law for the return of those same archives,
as well as others, relating to the same territory. History records a great many
instances of such reversals, involving first the break-up and later the reconstitution
of archivescollections, or, at best, global and massive transfers one day in one

direction and the next day in the other.

42/ Yearbook ... 1970, vol. II, p. 161, document A/CN.4/226, paras. (47)
et seq. of.the commentary to article 7.

50/ G.F. de Martens, ed., Nouveau recueil général de traités (third series),
vol. ¥XI, p. 895.

51/ Ibid., p. 883.
52/ Ibid., vol. XIIT, p. 152.
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{(i1) The solutions offered by practice are net very subtle nor clurrs couitoble., T

nracticr, Jecisiors oomeerning the froncfer to thie mecessss Thata v seehiver
overy EIndg -« ulether as documentary evidzne~, inclp menta o g ind oo L
Lrnroriesl materiol or cuittural heritere - are made vithont oofficionl allovones o O

certain yerbfinent factors., It is true, that in many ceses of whe ftrensier of
srchives, including central archives and archives cof an historical charactoer
reloting to the ceded territory, the predecessor State was given an opporitunity Lo
take copies of these archives.

(iii) As rcgards this type of succession, the general provisinns of the articlors

=zl ready adopied should be borne in mind, lest the solutions choson conflict, wifhow
reeson, with those general provisions.

ood
21) In this connexion, reference is made to draft article 9, vhich lays down &

~~ R

gencral principle concerning the passing of State proverty in abstrccto. That article
reads as followss "Subject %o the provisions of the articles of the present Part

and unless otherwise agreed oxr decided, State property which, on the date of the
succession of States, is situated in the territory to which the succession of Siates
relates shall pass to the successor State'!. Another pertinent provision is drafti
article 12, varagraph 1 of which places the emphasis on the agrecment between the
nredecessor State and the successor State, and paragraph 2°[b) of which states that,
in the absence of such an agreement, "movable State property of the predecessor

Stete connected with the activity of the predecessor State in respect of the
territory to which the succession of States relates shall nass to the successor
State'". Vhen adopting article 9, the Commission was thinking mainly of immovable
property which, by its very nature, perforce remains in the part o[ the territory
trensferred and hence is bound to pass to the successor State. If the article wvas
applied to movable property, it might well be nothing more than a specions tribute to
ingenuousness and naiveté or an inducement to the predecessor State to take away the
movable property. Applied to archives, article ¢ would mean that the successor State
will receive only those archives which it happens to find in the territory transforred
to it.

(22) It should not be forgotten that, in the view of the Commission, the type of
succession referred to here concerns the transfer of a small portion of territory.
The problem of State archives where part of a territory is transferred may besstated

in the following terms: State archives of every kind which have a direct and




necessary link with the nenegement and administration of the part of the terriloLy
transferred, must unquestionably pass to the successor State. The basic principle
is that the part of territory concerned must be transferred so as to leave to the
successor State as viable a territory as possible in order to avoid any distuption
of management and facilitate proper administration. In this connexion, it may
happen that in consequence of the transfer of a part of one State's territory to
another State some - or many - of the inhabitants, preferring to retein their
nationality, leave that territory and settle in thecofher part of the territory
which remains under the sovereignty of the predecessor State. Parts of the State
archives that pass, such as taxation records or records of births, marriages and
deaths, concern these transplanted inhabitants. It will then be for the predecessor
State to ask the successor State for all facilities, such as microfilming, in order
to obtain the archives necessary for administrative operations relating to its
evacuated nationals. But in no case, inasmuch as it is a minority of the inhebitents
wvhich emigrates, may the successor State be deprived of the ardhives necessary for
administrative operations relating to the majority of the population which steys in
the transferred territory. The foregoing remarks concern the case of State archives
vhich, whether or not situated in the part of territory transferred, have z direct
and necessary link with its administration. This means, by and large, State archives
of an administrative character. There remeins, the case of State archives of an
historical or cultural character. If these historioal archives relate exclusively
or principally to the part of territory transferred, there is a strong presumption
that they are distinctive and individualized and constitute a homogeneous and
autonomous collection of archives directly connected with and forming an integral
part of the historic and cultural heritage of the part of territory transferred. In
logic and equity this property should pass to the successor State. It follows from
the comments in the preceding paragraphs that where the archives are not State
archives at all, but are local administrative, historical or cultural archives,
owned in its own right by the part of territory transferred, they are not affected
by these draft articles, for these articles are concerned with State archives. TLocal
archives which are proper to the territory transferred remain the property of that
territory, and the predecessor State has no right to remove them on the eve of its
vithdrawal from the territory or to claim them later from the successor State.

(23) These various points mey be summed up as follous:
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Guern a part of a Dteie's territory is trensferred by that Siete to ennthe~ "ede-
oo, Suwbe archives of esvery kind haviag e dlrceo coe nocessory Ling with the
sdministration of the trensferred territory pass to the successor State,

(*1) Jtate archives vhich relate exclusively or principally to the part of territory
.ronat‘erred pass to the successor State.

{7) Vhatever their nature or contents, local archives proper to the part of
territory transferred are not affected by the succession of States.

(iv) Because of the administrative needs of the successor State, which is responsible
for administering the part of territory trensferred, and of the predecessor State,
vhich has a duty to protect its interests as well as those of its nationels who

have left the part of territory transferred; and secondly, because of the prohlems
of the indivisibility of certein collections of archives that constitute an
adninintrative, historical or cultural heritage, the only desirable solution that
can he visualized is that the parties should settle an intricate and complex issue
“y agvcement. Accordingly, in the settlement of these problems, priority should be
civen, over all the solutions put forward, to agreement between the predecessor
5tzte and the successor State. This agreement should be hased on principles of
couity and take account of all the special circumstances, particularly of the fact
that the parttof fterritory transferred hes contributed, Tinancially or otherwise, to
the formation and preservation of archive collections. The principles of eguity
relied upon should make it possible to talke account of various factors, including
the requirements of viability of the transferred territory and apportionment
according to the shares contributed by the predecessor State and by the territory
separated from that State.

(24) The Commission, in the light of the forcgoing considerations and inspiring
itself from the text of articles 10 and B already adopted, prepared the present

text for article C which concerns the case of succession of States corresponding to
that covered by article 10, namely, transfer of part of the territory of a State.
The cases of transfer of terrifory envisaged have been explained in the Cemmentacy
to article 10 (paragraph (6)). Peragraph 1 of article C repeats, for the case of
State archives, the rule contained in paragranh 1 of article 10 which establishes
the primacy of agreement.

(25) In the absence of an agreement between the predecessor and successor States,

the provisiienws of paragraph 2 of article C apply. Sub-paragraph (a) of paragraph 2




Anals vith vhat is sometimes called "administrative" archives providing that they
shall pass to the successor State. To avoid using such an expression, vhich is noi
Tegally precise, the Commission, borrowing from the terminology used in the
corresponding provision of article B (paragraph 1(h)) referred to that catesory of
archives as "the part of State archives of the predecessor State, vhich for normal
administration of the teriitory to which the succession of States relates should be
at the disposal of the State to which the territory in question is transferred".
The Commission preferred to use the phrase "should be at the disposal of the State
to vhich the territory in question is transferred" instead of that found in
peragraph 1(b) of article B "should be in that territory" as bheing more appropriate
to take account of the specific characteristics of the case of succesaion of Stuates
covered by article C. Sub-paragraph (b) of paragraph 2 embodies the rule according
to which the part of the State archives of the predecessor State other than the part
referred to in sub-paragraph (a) shall pass to the successor State if it relates
exclusively or principally to the territory to which the succession of States
relates. The words "exclusively or principally" were likewise regarded as being
the most appropriate to delimit the rule, bearing in mind the basic characteristic
of the case of succession of States dealt with in the article, namely, the transfer
of small areas of territory.

(26) Paragraph 3 repeats, for the case of a succession of States arising from the
transfer of part of the territory of aAState, the rule embodied in paragraph 3 of
article B, The relevant paragraphs of the commentary to that provision

(paragraphs (20) to (24)) are also applicable to paragraph 3 of the present article-
(27) Paragraph 4 establishes the duty for the State to which State archives pass

or vith which they remain to make available to the other State, at the request and
at the expense of that other State, appropriate reproductions of documents of its

State archives. Sub-paragraph (a) deals with the situation vhere the requesting

State is the successor State, in which case the documents of State archives to be
reproduced are those connected vith the interests of the transferred territory, a

qualification already made in paragraph ¢ of article B. Sub-paragraph (b) of

paragraph 4 eovers the situation vhere the requesting State is the predecessor
State. 1In such as case, the documents of State archives to be reproduced are those
~ which have passed to the successor State in accordance with the provisions of

+ paragraph 1 or 2 of article C.
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Article D

Uniting of Gtates

L« Yhen two or more States unite and so form a successor State, the State
archives of the predecessor States shall pass to the successor State.

2. ithout prejudice to the provision of paragraph 1, the allocation of the

Stafe archives of the predecessor States as belonging to the successor State

or, as the case may be, to its component parts shall be governed by the

internal lav of the successor State.

Commentary

(1) The present article deals with succession to State archives in the case of
uniting of States. The agreement of the parties has a decisive place in the matter
of State succession in matters other than treaties. But nowhere is it more
decisive than in the case of a uniting of States. Union consists, essentially
and basically, of a voluntary act. In other words, it is the agreement of the
parties which settles the problems arising from the Union. And even where the
States did not, before uniting, reach agreement on a solution in a given field,
for example, archives, such omission or silence may be interpreted without any
risk of mistake, as the common will to rely on the future provisgions of internal
lav to be enacted instead by the successor State for the purpose, after the
uniting of States has Decome a reality. Thus, if the agreement fails to determ.ne
vhat is to become of the predecessor State's archives, internal law prevails.
(2) It is the law in force in each component part at the time of the uniting of
States that initially prevails. However, pending the uniting, such law can only
give expression to the component part's sovereignty over its own archives.
Consequently; in the absence of an agreed ferm in the agreements concerning the
union, the archives of each component part do not pass automatically to the
successor State, because the internal law of the component part has not been
repealed. Only if the successor State adopts new legislation repealing the
component parts' law in the matter of archives are those archives transferred to
the succe.sor State.
(3) The solution depends on the constitutional nature of the uniting of States.
If the union results in the creation of a federation of States, 1t is difficult
to see why the archives of each component part which survives (although with
reduced international competence) should pass to the successor State. If, on the
other hand, the uniting of States results in the establishment of a unitary State,
the predecessor States cease to exist completcly, in international law at least,

and their State archives can only pass to the successor State.
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(4) The solution depends also on the nature of the archives. If they are
historical in character, the archives of the predecessor State are of inferest *o
it alone and of rclatively little concern to the union, unless it is deciied by
treaty, {or reasons of prestige or other reasons, to transfer them to the seat of
the union or to declare them to be its property. Any change of status or
application, particularly a transfer o the benefit of the successor State of other
categories of archives needed for the direct administration of each constituent
State, would be not only unnecessary for the union but highly prejudicial for the
administration of the States forming the union.

(5) Referring to the case of a uniting of States leading to a federation,

P, Fauchille has said: "The State which ceases to exist does so not as a State
but only as a unitary State. It should therefore retain its own patrimony, for
the existence of this patrimony is in no way incompatible with the new régime to
which the State is subject. Although its original independence is lost its legal
personality remains and there is no reason why its property should become the

53/

property of the federation or union". B, Castren shares that opinion: "Since

the members of the union of States retain their statehood, their public property

54/

continues as a matter of course to belong to them",. Thus, both international
treaty instruments and instruments of internal law, such as constitutions or basic
laws, effect and define the uniting of States, stating the degree of integration.
It is on the basis of these various expressions of will that the devolution f
State archives must be determined.

(6) Once States agree %o constitute a union among themselves, it must be presumed
that they intend to provide it with the means necessary for its functioning and
administration. Thus, State property, particularly State archives, are normally
transferred to the successor State only if they are found to be necessary for the
exercise of the powers devolving upon that State under the constituent act of the
union. The transfer of the archives of the predecessor States does not, however,
seem to be necessary to the union, which will in time establish its own archives.
The archives of the component parts will continue to be more useful to those parts

than to the union itself, for the reasons given in paragraph (4) above,

i%/ P, Fauchille, op. cit., p. 382,

54/ B, Castren, "Aspects récents de la succession d'Btats" Recueil des cours
de 1'Académie de droit international, vol. T3, 1951-I, p. 451.
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(7) In this connexion, an old but significant example may be recalled, that of
the unification of Spain during the fifteenth and sixteenth centuries. That union
vas effected in such a way that the individual kingdoms received varying degrees
of autonomy, embodied in appropriate organs. Consequently, there was no
centralization of archives., The present organization of Spanish archives is
st111 profoundly influenced by that system.

(8) ‘fhe text of article D repeats that of the corresponding article in Part 1T,
namely, article 12 also entitled "Uniting of States", except for the substitution
of the word "archives!" for the word "property" in both paragraphs of the article.
The parallel between article D and 12 is obvious and the Commission, therefore,
refers to the commentary to the latier article as being equally applicable to the

present text.

Article B

Separation of part or parts of the territory of a State

1. Vhen part or parts of the territory of a State separate from that State
end form a State, and unless the predecessor State and the successor State
otherwise agree:

(@) the part of State archives of the predecessor State, which for
normal administration of the territory to which the succession of States
relates should be in that territory, shall pass to the successcr State;

(b) the part of State archives of the predecessor State, other than the
part referred to in subparagraph (a), that relates directly to the territory
to which the succession of States relates, shall pass to the successor
State.

2. The passing or the appropriate reproduction of parts of the State
archives of the predecessor State other than those dealt with in paragraph 1,
of interest to the territory to which the succession of States relates,

shall be determined by agreement between the predecessor State and the
successor State in such a manner that each of those States can benefit as
widely and equitably as possible from those parts of the State archives.

3. The predecessor State shall provide the successor State with the
best available evidence of documents from the State archives of the
predecessor S.ate which bear upon title to the terrifory of the successor
State or its boundaries, or which are necessary to clarify the meaning of
documents of State archives which pass to the successor State pursuant to
other provisions of the present article.

4. Agreements concluded between the predecessor State and the successor
State in regard fto State archives of the predecessor State shall not infringe
the right of the peoples of those States to development, to information about
their history and to their culturazl heritage
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5 The predecessor and successor States shall, at the request and at the
expense of one of them, malke available appropriate reproductions of documents
of their State archives connected with the interests of their respective
territories.

6. The provisions of paragraphs 1 to 5 apply when part of the territory of
a State separates from that State and unites with another State.

Article I

Dissolution of a State

1. Vhen a predecessor State dissolves and ceases to exist and the parts of
its territory form two or more States, and unless the successor States
concerned otherwise agree:

(a) the part of the State archives of the predecessor State, which should
be in the territory of a successor State for normal administration of its
territory, shall pass to that successor State;

Qg) the part of the State archives of the predecessor State, other
than the part referred to in subparagraph (g), that relates directly %o the
territory of a successor State, shall pass to that successor State.

2. The passing of the parts of the State archives of the predecessor State
other than those dealt with in paragraph 1, of interest to the respective
territories of the successor States, shall be determined by agreement between
them in such a manner that each of those States can benefit as widely and
equitably as possible from those parts of the State archives.

3 Each successor State shall provide the other successor State or States
with the best available evidence of documents from its part of the State
archives of the predecessor State which bear upon title to the territories

or boundaries of that other successor State or States, or which are necessary
to clarify the meaning of documents of State archives which pass to that
State or States pursuant to other provisions of the present article.

4. Agreements concluded between the successor States concerned in regard
to State archives of the predecessor State shall not infringe the right of
the peoples of those States to development, to information about their
history and to their cultural heritage.

5. Bach successor State shall make available to any other successor State,
at the request and at the expense of that State, appropriate reproductions
of documents of its part of the State archives of the predecessor State
connected with the interests of the territory of that other successor State.

6. The provisions of paragraphs 1 to 5 shall not prejudge any question
that might arise by reason of the preservation of the unity of the State
archives of the successor States in their reciprocal interest.
Commentary
(1) Articles T and F concern, respectively, succession to State archives in the

cases of separation of part or parte of the territory of a State and of dissolution
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of a State. These cases are dealt vwith in separate draft articles, with respect
both to State property and State debts in Parts IT and IIT of the draft but the
commentaries on the twe pairs of articles aze combined. 4 similar presentation is,
therefore, followed in the present commentary. Separation and dissolution both
concern cases vwhere a part or parts of the territory of a State separate from that
State to form one or more individual States. The case of separation, however, is
assoclated with that of secession, in vhich the predecessor State continues to
exist, whereas in the case of dissolution the predecessor State ceases to exist
altogether.

(2) An important and multiple dispute concerning archives arose among Scandinavian
countries, particularly at the time of the dissolution of the Union between Norway
and Sweden in 1905 and of the Union between Denmark and Iceland in 1944. In the
first case, it seems, first, that both countries, Norway and Sweden, retained their
respective archives, which the personal Union had not merged, and secondly, that
it was eventually possible to apportion the central archives between the two
countries, but not without great difficulty. In general, the principle of
functional connexion was combined with that of territorial origin in an attempt

to reach a satisfactory result. The convention of 27 April 1906 concluded bebtween
Sweden and Norway one year after the dissolution of the Union, settled the
allocation of common archives held abroad. That convention, vhich settled the
problem of the archives of consulates that were the common property of both
States, provided that:

", .. documents relating exclusively to Norwegian affairs, and
compilations of Norwegian laws and other Norwegian publications, shall be
handed. over to the Norwegian diplomatic agent accredited to the country
concerned. ...". 55/

later, pursuant to a protocol of agreement between the two countries dated

25 April 1952, Norway arranged for Sweden to transfer certain central archives
which had been common archives.

(3) A ge. oral arbitration convention concluded on 15 October 1927 between
Denmmark and Iceland resulted in a reciprocal handing over of archives. When the
Union between Demmark and Iceland was dissolved, the archives were apportioned
haphazardly. There was, hbwever, one problem which was to hold the attention of

both countries, to the extent that public opinion in Iceland and Denmark was

Descamps et L. Renault, Recueil international des traités du XXe si3cle,
Amée 1906 (Paris, librairie A, Rousseau), 1914, p. 1050.
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aroused, something rarely observed in disputes relating to archives., Vhat vas at
stake was an important collection of parchments and manuscripts of great historical
and cultural value containing, inter alia, old Icelandic legends and the "Flatey
Book", a two-volume mamuscript written in the fourteenth century by tuo monks of
the island of I'latey and tracing the history of the kingdoms of Norway. The
parchments and manuscripts were not really State archives since they had been
collected in Demmark by an Icelander, Arne llagnussens, who was Professor of History
at the University of Copenhagen. IHe had saved them from destruction in Iceland
vhere they were said to have been used on occasion to block up holes in the doors
and windows in the houses of Icelandic fishermen.

(4) These parchments, whose value had been estimated at 500 million Suiss francs,
had been duly bequeathed in perpetuity by their owner to a university foundation in
Copentagen. Of Arne Magnussen's 2855 manuscript and parchments, 500 had been
restored to Iceland after the death of their owner and the rest were kept by the
foundation which bears his name. Despite the fact that they were private property,
duly bequeathed to an educational establishment, these archives were finally handed
over, in 1971, to the Icelandic Government which had been claiming them since the
end of the Union between Denmark and Iceland, as the local govermments which
preceded them had been doing since the beginning of the century. This definitive
restitution occurred pursuant to Danish judicial decisions. The Arne Magnussens
university foundation of Copenhagen, to which the archives had been bequeathed

by their owner, had challenged the Danish Govermment!s decision to hand over the
documents to Iceland instituting proceedings against the Danish Minister of
National Education in the Court of Copenhagen. The Court ruled in favour of the
restitution of the archives by an order of 17 November 1966.2§/ The foundation
having appealed against this ruling, fthe Danish Supreme Court upheld the ruling

by its decision of 18 March 1971.57 Both Govermments had agreed ¢ 1 the restitution

of the originals to Ioeland,ig/ which was to house them in a foundation similax

56/ Revue générale de droit intermational public, vol., IXXXI, 1967, pp. 401
and. 402.

jz/ See Danish text, Hojesteretsdomme, 18 marts 1971, i sag 68/1970,
Arne Magnussens legat (Den arnamagnaecanske Stiftelse) mod Undervisningsministeriet,
(Supreme Court decision, 18 March 1971, Case No. 68/1970, Arne Magnussens Bequest,
"Arna-Magnae" Foundation, versus Ministry of National Education) in Hojesteretsdomme
(March 1971), Ugeskrift for Retsvaesen, 1971, pp. 299-305.

58/ See also J.H.V. Verzijl, International law in historical perspective,
Leiden, A, Sijthoff, 1974, vol, VII, p. 153, which mentions the case of the
Icelandic parchments.
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to and having the same objects as those set forth in the statute of the Copenhagen
Arne Hagrussens Foundation. They also agreed on the conditions governing the 1-an,
reproduction and consultation of these archives in the interest of scholarly
research and cultural development. The agreement reached ended a long and bitter
controversy between the Danes and the Icelanders, who both felt sirongly about
this collection, vhich is of the greatest cultural and historical value to them.
On 21 April 1971 the Danish authorities returned the Flatey Book and other
documents; over the next 25 years the entire collection of documents will join the
collection of Icelandic manuscripts at the Reykjavik Institute.
(5) 1In the event of dissolution of a State, each of the successor States receives
the archives relating to its territory. The central archives of the dissolved
State are apportioned between the successor States if they are devisible, or
placed in the charge of the successor State they concern most directly if they are
indivisible. Copies are generally made for any other successor State concerned.
(6) The disappearance of the Austro-Hungarian monarchy after the First World War
gave rise to a very vast and complicated dispute concerning archives which has
not yet been completely settled. The territories which were detached from the
Austro-Hungarian Empire to form new States, such as Czechoslovakia after the
First Vorld Var, arranged for the archives concerning them to be handed over to
them.ég/ The treaty concluded between Czechoslovakia, Italy, Poland,; Romania
and the Serb-Croat-Slovene State at Sévresél/ on 10 August 1920, provides as
follows in article 1:
"Allied States to which territory of the former Austro-Hungarian
monarchy has been or will be transferred, or which were established as a
result of the dismemberment of that monarchy, undertake to restore to each

other any of the following objects which may be in their respective
territories:

1. Archives, registers, plans, title-deeds and documents of every
kind of the civil, military, financial, judicial or other administrations
of the transferred territories ..."

A,E, Pederson: "Scandinavian sagas sail back to Iceland'", International
Herald Tribune, 23 April 1971, p. 16.

60/ Article 93 of the Treaty of Saint-Germain-en-laye. G.F. de Martens, ed.,
Nouveau Recueil géndral de traités (third series), vol. XI, p. 715.

61/ Ibid., vol. XIX, p. 628.
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(7) The earlier Treaty of Saint-Germain-en-Ilaye of 10 September 1919 concluded
Letueen the Allied Powers and Austria contained many provisions obliging Austria

to Land over archives to various neu (or pre-constituted) States.62 A convention
dated 6 April 1922 concluded betueen Austria and various States attempted to settle
the difficulties which had arisen as a result of the implementation of the provision

éé/ It provided,

of the Treaty of Saint-Germain-en-Iaye in the matter of archives.
inter alia, for exchanges of copies of documents, for the allocation to successor
States of various archives relating to industrial property, and for the
establislment of a 1list of reciprocal claims. An agreement of 14 October 1922
concluded at Vienna between Czechoslovaltia and Romania provided for a reciprocal
handing over of archives inherited from the Austro-Hungarian monarchy by each of
the two States and concerning the other State. On 26 June 1923, the convention
concluded between Austria and the Kingdom of the Serbs, Croats and Slovenes,
pursuant to the pertinent provisions of the Treaty of Saint-Germain-en-Iaye of
1919, provided for the handing over by Austria, to the Kingdom of archives
concerning the Kingdom. A start vas made with the implementation of this
convention. On 23 November 1923, it was Romania's turn to conclude a convention,
which was signed at Belgrade, with the Kingdom of the Serbs, Croats and Slovenes
for the reciprocal handing-over of archives. Similarly, the Convention of
Bucharest of 16 April 1924 concluded between Hungary and Romania with a view to
the reciprocal handing-over of archives settled, so far as the two signatory
countries were concerned, the dispute concerning archives which had resulted from
the dissolution of the Austro~Hungarian monarchy. In the same year, the same two
countries, Hungary and Romania, signed another convention also in Bucharest
providing for exchanges of administrative arohives.éé/ A treaty of arbitration
and conciliation, dated 23 April 1925, was concluded between Czechoslovakia and
Poland for a reciprocal handing over of archives inherited from the Austro-

Hungarian monarchy.

62/ See articles 93, 97, 192, 193, 194, 196, 249 and 250 of the Treaty of
Saint-Germain-en-Iaye of 10 September 1919. Ibid., vol. XI, p. 215 et seq.

63/ BSee articles 1, 2, 3, 4, 5 and 6 of the Convention of 6 April 1922
concluded between Austria, Czechoslovakia, Hungary, Italy, Poland, Romania and
the Kingdom of the Serbs, Croats and Slovenes.

64/ See the Convention of Bucharest of 3 December 1924, articles 1
(paragraph 5) and. 18, which provide for an exchange of registers of births,
marriages and deaths, court documents and land and cadastral title deeds.
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(8) Yugoslavia and Czechoslovakia subsequently obtained {from Hungary, after the
Second Vorld Var, by the Treaty of Peace of 1947, all historical archives vhich
had been constituted by the Austro-Hungarian monarchy between 1848 and 1919 in
those territories. Under the same Treaty, Yugoslavia was also to receive from
Hungary the archives concerning Illyria, which dated from the eighteenth oenturynéi/
Article 11, paragraph 1, of the same Treaty specifically states that the detached
territory which had formed a State, such as Czechoslovakia, uvas entitled to the
objects "constituting [its] cultural heritage ... which originated in those
territories"; thus, the article was based on the link existing between the
archives and the territory. In the same case, moreover, paragraph 2 of the same
article rightly stipulates that Czechoslovakia would not be entitled to archives
or objects "acquired by purchase, gift or legacy and original works of Hungarians';
by a contrario reasoning it follows, presumably, that objects acquired by the
Czechoslovak territory should revert to it. In fact,; these objects have been
returned to Czechoslovakia.

(9) The aforementioned article 11 of the Treaty of Peace with Hungary is one of
the most specific with regard to time-limits for the handing over cf archives:

it establishes a veritéble time-table within a maximum time-1imit of 18 months.
(10) This simple enumeration of only some of the many agreements reached on the
subject of archives upon the dismemberment of the Austro-Hungarian monarchy gives
some idea of the complexity of the problem to be solved in the matter of the
archives of the Austro-Hungarian monarchy. Certain archival disputes that arose
in this connexion concern the succession of States by "transfer of part of the
territory of a State to another State", as has been indicated in the commentary
to article C.

(11) Other disputes, also resulting from the dissoluilon of the Austro-Hungarian
monarchy, concerned the "separation of one or more parts of the territory of

a State! to form a new State, and the dissolution of a State resulting in two

65/ Article 11 of the Treaty of Peace with Hungary of 10 February 1947,
(United Nations, Treaty Series, vol. 41, p. 173).

66/ The same provisions were reproduced, for the case of Yugoslavia, in
article 12 of the Treaty of 10 February 1947.
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o nere now Htates.  But the archival dispute causced by the oisaynearance ol the
Lenshur; nenarchy has given rise to intricate, even inextricable, situvations and
fair: i wrive cach Tyre ol yuaceession of Blates carnol aluays cosily be
.\ga:at‘J.:l/
(12) The convention of Baden, concluded on 25 llay 1925 hetueen the tuo Statcs,
Austria and Huncary, which had given its name to the Augtyvo-llungarian monarchy,
Lad partly settled the Austro-Hungarian archival dispute. Austria handed over

istraturen', Jocuments of a historical nature concerning Hunzary. The

o]

~

awrcliives of common interest, hovever, formed the subject of snecial provisions,
pursoant to which a permanent missicn of Hungarian archivigts is vorking in
fustrian State archives, has free access to the shelves and participates in the
sorting of the common heritage. (The most difficult question concerning local
archives related to the devolution of the archives of the two countries of

Sopron (Odemburg) and Vas which, having been transferred to Austria, formed the
Burgenland, while their chief towns remained Hungarian. It was decided to leave
their archives, which had remained in the chief towns, to Hungary, except for the
archives of Eisenstadt and various villages, which were handed over to Austria.
This solution was later supplemented by a convention permitting annual exchanges of
microfilus in order not to disappoint any party).68

(13) The case of the break-up of the Oftoman Empire alter the First World Var is
similar to that of a separation of several parts of a State's territory, although
the Turkish Government upheld the theory of the dissolution of a State when, during
negotiation of the Treaty of lausanne of 1923, it considered the new Turkish State
as a successor 3" -te on the same footing as the other States which had succeeded

to the Ottoman Empire. This controversy adds a Jjustification for the Jjoint
commentaries on the cases of separation and dissolution. The following provision

appears in the Treaty of Lausanne:

éz/ See, in addition to the agreements mentioned in the preceding paragraph,
the Convention of Nettuno (articles 1 to 15) of 20 July 1925 between Italy and the
Kingdom of the Serbs, Croats and Slovenes; the convention of 26 October 1927
concluded. between Czechoslovakia and Poland for the handing over of archives
inherited from the Austro-Hungarian monarchy and concerning each of the two
contracting States; the Convention of Rome (articles 1 to 9) of 23 llay 1931
concluded between Czechoslovakia and Italy for the apportionment and reproduction
of archives of the former Austro-Hungarian army; the Agrecment of Vienna of
26 October 1932 which enabled Poland to obtain various archives from Austria; the
Convention of Belgrade signed on 30 January 1933, between Romania and Yugoslavia; etc.

68/ See the statements by Mr. Szedd at the sixth Intermational Conference of
the Archives Round Table, Actes de la sixiéme Conférence International eee;
oP. cit., p. 137.
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"Article 19. Archives, registers, plans, title-deeds and other documents
of every kind relating to the civil, judicial or financial administration,

or the administration of Wakfs, which are at present in Turkey and are only

of interest to the Government of a territory detached from the Ottoman
Empire, and reciprocally those in a territory detached from the Ottoman

Empire which are only of interest to the Tuxkish Government shall reciprocally

be restored.

Archives, registers, plans, title-deeds and other documents mentioned

above which are considered by the Government in whose possession they are as
being also of interest to itself, may be retained by that Government, subject

to its furnishing on request photographs or certified copies to the
Govermment concerned.

Archives, registers, plans, title-deeds and other documents which have

been taken away either from Turkey or from detached territories shall

reciprocally be restored in original, in so far as they concern exclusively

the territories from which they have been taken.

The expence entailed by these operations shall be paid by the
Govermment applying therefor." 6

(14) Without expressing an opinion on the exact juridical nature of the operation

of the dissolution of the Third German Reich and the creation of the two German
States, a brief reference will here be made to the controversies that arose
concerning the Prussian ILibrary. Difficulties having arisen with regard to the
allocation of this large library which contains 1,700,000 volumes and various
Prussian archives, an Act of the Federal Republic of Germany dated 25 July 1957
placed it in the charge of a special body, the '"Foundation for the Ownership of
Prussian Cultural Property". This legislative decision is at present being

contested by the German Democratic Republic,

(15) In adopting the present text for articles E and F the Commission maintained

the approach previously followed as regards the articles dealing with similar
cases of succession of States, that is, separation of part or parts of the
territory of a State and dissolution of a State, in the contexts of State
property (articles 13 and 14) and of State debts (articles 22 and 23).
Articles E and F, therefore, each embody in their first five paragraphs the
rules concerning succession to State archives that are common to both cases of
succession of States. Those rules find inspiration in the text of article B,

previously adopted, which concerns succession to State archives in the case of

ég/ Treaty of Peace between the British Empire, France, Italy, Japan,
Greece, the Serbo-Croat-Slovene State of the one part, and Turkey of the other
part, signed at ILausanne on 24 July 1923, League of Nations, Treaty Series,
vol., 28, pp. 12 et seqg.
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nevwly independent States., In reflecting in articles B and T the applicable rules
contained in article B, the Commission has attempted to preserve as much as possible
the terminoclogical consistency while taking due account of the characteristics

that distinguish the case of succession of States covered in the latter article

from those dealt with in articles & and F.

(16) Paragraph 1 of articles E and F reaffirms the primacy of the agreement

between the States concermed by the succession of States, whether predecessor and
successor States or successor States among themselves, in governing succession to

State archives. In the absence of agreement, paragraph 1 (a) of those two

articles embodies the rule contained in paragraph 1 (b) of article B providing
for the passing to the successor State of the part of State archives of the
predecessor State, which for normal administration of the territory to which the
succession of States relates should be in the territory of the successor State.
The use of the expression '"nmormal administration of ... territory", also found
in paragraph 2 (a) of article C, has been explained in paragraphs (11) and (25)
of the Commentaries to articles B and C, respectively. In addition, under

varagraph 1 (b) of articles E and F, the part of State archives of the predecessor

State, other than the part referred to in subparagraph 1 (a), that relates
directly to the territory of the successor State or to a successor State, also
passes to that successor State. A similar rule is contained in paragraph 2 (b)

of article C, the commentary to which explains the use, in that article, of the
words "exclusively or principally'", instead of the word "directly" employed in
articles E and F.

(17) According to paragraph 2 of articles E and F, in the cases of succession
envisaged therein, the passing of the parts of the State archives of the
predecessor State other than those dealt with in paragraph 1, which are of interest
to the territory or territories to which the succession of States relates, is to
be determined by agreement between the States concerned in such a manner that each
of those States can benefit as widely as possible from those parts of State
archives. A similar rule is contained in paragraph 2 of article B,

(18) Paragraph 3 of articles E and I embodies the rule, already incorporated in
paragraph 3 of articles B and C, according to which the successor State or States
shall be provided, in the case of article E by the predecessor State and in the
case of article F by each successor State, with the best available evidence of
documents from State archives of the predecessor State which bear upon title to

the territory of the successor State or its boundaries, or which are necessary to



clarify the meaning of documents of State archives which pass to the successor

State pursuant to other provisions of the article concerned. The Commigsion refers.

in this connexion, to the parasraphs of the Commentary to article B relating to
the foregoing provision (paragraphs (20) to (24)).

(19) Paracraph 4 of articles I and I includes the safeguard clause found in
paragraph 6 o article B regarding the rights of the peoples of the States
concerned in cach of the cases of succession of States envisaged in those articles,
to development, o information about their history and to their cultural heritage.
Reference is made in this regard to the relevant paragraphs of the Commentary to
article B (paragraphs (27) to (35)).

(20) Paracraph 5 cf articles £ and F embodies, with the adaptations required by
each case of succession of States covered, the rule relating to the provision, at
the request and at the expense of any of the States concerned, of appropriate
reproductions of documents of State archives connected with the interests of the
territory of the requesting State. The Commission may revise, 1n second reading,
the drafting of this paragraph in arficle L to make it conform with the texi of
the corresponding provision (paragraph 4) in article C.

(21) Paragraph 6 of article L reproduces the provision of paragraph 2 of
articles 13 and 22, Paragraph (16) of the Commentary to articles 13 and 14 is
also of relevance in the context of article E.

(22) Paragraph 6 of article I provides for a safeguard in the application of the
substantive rules stated in the first five paragraphs of the article regarding
the succession to State archives in the case of dissolution of a State. The
reference to the preservation of the unity of State archives reflects the
principle of indivisibility of archives which underlies the questions of
succession to the collection of documents of all kinds which constitute such
State archives. It is a concept whose inclusion in article F has been found
particularly appropriate since problems are more likely to arise in the case of
dissolution of a State regarding, for example, the central archives of the

predecessor State, which disappeesrs.
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CHAPTER III
STATE RESPONSIBILITY
A, Imtroduction

1. Historical review of the work

17. The object of the current work of the International Law Commission on State
responsibility is to codify the rules governing State responsibility as a general
and independent topic. The work is proceeding on the basis of two decisions of the
Commissions (g) not to limit its study of the topic to a particular area, such as
responsibility for injuries to the person or property of aliens, or indeed to any
other areas; (Q) in codifying the rules governing intermational responsibility, not
to engage in the definition and codification of the "primary" rules whose breach
entails responsibility for an internationally wrongful act.

18. The historical aspects of the circumstances in which the Commission came to
resume the study of the topic of "State responsibility" from this new standpoint

ZQ/ Following the work

have been described in previous reports of the Commission.
of the Sub~Committce on State Responsibility, thce members of the Commission
cxpressed agrcement, in 1963, on the following general conclusions: {g) that for
the purposes of codification of the topic, priority should be given to the
definition of the general rules governing international responsibility of the States
(b) that there could nevertheless be no question of neglecting the cxpericnce and
material goathcred in certain particular scectors, cespecially that of rcosponsibility
for injurics to the person or property of alicns; ond (g) that carcful attention
should be paid to the possible repercussions which recent developments in
international law might have had on Statc responsibility.

19. These conclusions having been approved by the Sixth Committee, the Commission
gave fresh impetus to the work of codifying the toplc, in accordance with the
recommendations of the General Asscmbly. In 1967, having before it a notell/ on
State rosponsibility submitted by Mr. Roberto Ago, Special Rapporteur, the

Commission, as ncwly constituted, confirmed the instructions given him in 1963.12/

[0/ Sce in particular Yearbook ... 1969, vol. II, pp. 229 ¢t scqg.;
document A/7610/Rev.1, chap. 1V.

11/ Yeorbook ... 1967, vol. II, p. 325, document A/CN.4/196.
72/ Ibid., p. 368, document A/6709/Rev.1, para. 42.
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In 1969 ond 1970, the € wmission discussed the Special Rapportcur's firstzz/ ond
socand74 reports in deteil. That genoral cexominotion cnobled the Cormission to
loy down o plan for the study of the topic, as well as the criteric to be adopted
for the different parts of the draft, and to reach o series of conclusions regording
the nethad, substonce and terninology cssential for the continuation of its work
m State responsibility;zz/
20, It is o the basis of these directives, which werc generally approved by the
nenbers of the Sixth Cormittee, that the Commission has preporced, and is preparing,
the draft articles under consideration on a high priority basis, as recommicnded by
the Genereol Assoﬁbly;lé/ In its resolution 34/141 of 17 December 1979, the
General Assenbly reconnmended that the Commission should continue its work on State
rosponsibility with the oin of completing, at its thirty-sccond scssion, the first
reading of the set of articles constituting Part 1 of the draft on responsibility
of States for internationally wrongful acts, and procced to the study of the furthor
part or parts of the draft with o view to noking as much progress as possible in the
olaboration of draft articles within the present term of office of the nembers of
the Cormission.

2. Scopnc of the draft

21. The draft articles under study - which arc cast in o form that will permit
then to be used aos the basis for the conclusion of a convention if so docidchZ/ -

18/

thus rclote solely to the responsibility of States for internationally wrongful

75/ Ycorbook ... 1969, vol. IT, p. 125, docuncnt A/CN.4/217 and Add.l. In 1971
the Speeial Rapporteur submitted an addendun (A/CN.4/217/Add.2) to hig first report
(ivid., 1971, vol. IT (Part Onc), p. 193).

74/ Ycarbook ... 1970, vol. II, p. 177, documcnt A/CN.4/233.

75/ Sece Yecarbook ... 1969, vol. II, p. 233, docunent A/7610/Rov.1, paras. 80-84
ond Yecarbook ... 1970, vol. II, pp. 307-309, docuncnt A/8010/Rov.1, peras. T0-83.

76/ Resolutions 3315 (XXIX) of 14 Decerber 1974, 3495 (XXX) of 15 Deccrber 1975,
31/97 of 15 December 1976, 32/151 of 19 Decerber 1977 and 33/139 of 19 Deccriber 1978.

77/ The question of the final fornm to be given to the codification of State
responsibility will obviously have to be scttled at o later stage. The Comnission
will then formulate, in accordonce with its Statute, the recommendation it considers
appropriatc.

1§/ The Commission docs not underestinate the importance of studying questions
rclating to the responsibility of subjects of international law other than States,
but the overriding nced for clarity in the oxaminetion of the topic, and the organic
nature of the draft, clecarly nake it necessary to’ defer consideration of these
other gquestions.
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acts. The Commissicn fully rccognizes the importance not only »f questions of
roesponsibility for internationally wrongful acts, but also of questions concerning
the cbligntion 1o nake good any injurious conscquences arising out of certoin
activitics not prohibited by international low (especially those which, because of
their nature, preosent certain risks). The Gommission tokes the view, howcver, that
the latter cutegory of questions connot be treated Jointly with the frmmer. A Joint
cxanination of the two subjects could only noke both of then more difficult to grosp.
Being obliged to bear any inJurious conscquences of on activity which is itscelf
lowful, and being obliged to face the conscquences (not neccessorily limited to
corpensetion) of the breach of a legal obligetion, arc not comporcble situations.

It is only becausce of the reolative poverty of legal language that the same tern is
soncetines used to designate both.

22, The limitation of the present draft articles to responsibility of States for
internationally wrongful acts decs not of course neon that the Cormissi-n con neglecet
the study, rccommended by the General Asscmbly, of the topic of international
ligbility for inJuricus conscquences arising out of certain acts not prohibited by
international law. It nerely necans thot the Commission intends te study this
topic scparately from thot of responsibility for internationclly wrongful acts, so
that two matters which, in spite of cortain appecaronces, ore quite distinct will not
be dealt with in one ond the sane droaft. The Cormmission nevertheless thought it
appropriate; in defining the principle stoted in article 1 of the present droaft on
responsibility of States for internationally wrongful ccts, to adopt o formulation

which, while indicating that the internmationally wrongful act is a source of

179/ In 1974 the Commission did in fact place the subjoct "Inmtornational
liability for injurious comsequences arising out of acts not prohibited by
internotional law™ on its generol progromme of work as o scparate topic, as
rceommended in porograph 3(0) of General Asscrbly resolution 3071 (XXVIII) of
30 November 1973. Iurthermorc, bearing in nind the recormendations contained in
subscquent General Asscrbly resolutions, the Cormission considered in 1977 thot the
topic in question should De placed on its active programme ot the carliest possible
tine. Following the recommendation nade by the Generol hAsscmbly in parograph 7 of
its resolution 32/151 of 19 Decermber 1977, the Cormission tock o scrics of steps at
ifts thirticth scssion, including the appointment of 2 special rapportcur, with a view
to beginning consideration of the issucs raised by the study of the topic of
international liability for injurious conscquences arising out of acts not prohibited
by international law. Having been requested in resolution 54/141 of 17 Decenber 1979
to continue its work on that topic, the Cormission had an initial general discussion
of the subject on the bhasis of a prelininary report (A/CN,4/334 and Add.1-2)
submigtod by Mr. Robert Q. Quentin-Baxter, Special Rapporteur (sce chapter VII
below).
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internntionel responsiltility, cormt possibly Lo intorpreted ns cutonotically ruling:
Jut the existonce of ono>ther possible source of M"responsibility". 41 the sone tine,
while rescrving the question of the final title ~f the present droaft for later
cinsideration, the Commission wishes to crphasize thot the cxpression "Stote
responsibility", which appeors in the title of the draft, is to be understood as
neoning only "responsibility »f States for internationally wrongful acts'.

23. It should als> be pointed cut onee again that the purposc of the presont droft
articlcs is not to define the rules imposing on States,; in one scctor or cnother of
inter~-State relations, obligations whose breach con be a source of regponsibility
ond which, in o ccrtain sensc, noy be described os "primary". In prepering the
present draft the Commission is undertoking solely to define those rules which,

in contradistinction to the primory rules, nay be described as Y"eocondory'", inasmuch
o8 they are cined ot determining the leogal ‘consequences of failure to fulfil
obligations established Dy the "prinary" rulcs. Only these "sccondary!" rules foll
within the actual spherc of resgpongibiiity for internationally wrongful octs. A
strict distinction in this wespect is cssenticl if the topic of internotional
responsibility for internaticnally wrongful octs is to be placed in its proper
perspective ond viewed os o whole.

24, This docs not neon, of coursc, that the content, nature and scope of the
obligoations imposed on the State by the Y"primary" rules of international law arc of
no simificance in detoermining the rules governing responsibility for
internationally wrongful ccts. Ls the Commission has had occasion to note, 1t is
certainly nccessory to cstablish o distinction on thesce bases between differont
cotegorices of internetional oSbhligations when studying the objective clement of the
internationally wrongful act. To be able to csscess the gravity of the
internationelly wrongful oct ond to determine the consequences attributable to that
act, it is unquestionably nccessary to toke into consideratior the fact that the
importance which the internationol corrmnity attaches to the fulfilment -f some
obligations ~ for cxample, thosc concerning the maintcnance of peace ond sccourity -

will De of quite a different srier from the importonce it attaches to the fulfilment

i

of nthor obligations, preceisely Dbeceousce sf the content of the former. Sone

oblipations must 2lso be distinguished from others according to their nature if it i
is to be possible to determine in cach casc whether or not an internotional
obligation has actually been breached and, if so, the moment when the breach
occurrcd (and when the resulting internationol responsibility coan thorefore be

invoked) and the duration of cormission of the breach. The present draft will
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therefore bring out these different aspects of international obligations whenever
necessary for the purpose of codifying the rules governing international
responsibility for internati-onally wrongful acts. The essenticl foct nevertheless
renains that it is -ne thing t: stote o rule ond the content of the obligotion it
irposes; and andther t. determine whether thot obligation has BLeen breached and

whet the conscguences »f the breach must be. Only this sccond aspect comes within
the actual sphore of the internoational responsibility that is the subject-natter of
the present draft. To foster any confusion on this point would be to crect an
obstacle that nisht once agoin frustrate the hope of successfully codifying the
topic.

25. The draft articles are thus concerned only with the determinoation of the rulces
governing the international reospensibility of the State for interncotionally wroncful
acts, that is fto soy, .the rules that gfovern all the new legel relationships to which
on internationally wrongful act on the part of o State noy give rise in differcent
cascs. The draft codifics the rules governing the responsibility of States for
internationally wrongful acts "in general", not sinply in certeain particular
sectors. The international responsibility of the State is made up of a set of legal
situations which result from the breach of any international obligation, whether
imposed by the rules governing one particular natter or by those governing another.
26, The Commission wishcs to cmphasizc that international responsibility is onc of
the topics in which progressive development of the law can play o particularly
inportant part, cspecially as regords the distinction between different categorics
of international offences and the content and degrees of respelwibality.  Whe roles
to be assigned, respectively, to progressive developnent and to the codification of
alrecady accepted principles camnot, however, be planned in advance. They rmust
depend on the specific solutions adopted for the various problens.

3. Goneral structurc of the draft

27. The general structure of the draft was described at length in the Cormission's
rcport on the work of its twenty-scventh sossion.so Under the general plan adopted
by the Commission, the origin of international rcsponsibility forms the subject of
Part 1 of the draft, which is concerned with deternining on what grounds ond under
vhat circunstances o State nay be held to have cormitted an internationally wrongful

act which, as such, is a sourcc of international responsibility. Part 2 will deal

80/ Sce Yeorbook ... 1975, vol. IT, pp. 55 gt seg., dncunment A/lOOlO/Rev.l,
paras. 38-51.
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with the contont, forms ond degrees of internationsl responsibility, that is to say,
with determining the conscquences which an internationclly wrongful act of o State
nay have under internmational law in different cases (roparative and punitive
conscquences of an internationally wrongful act, rclaticnship between these two types
of conscquences, notericl fornms which reparaticn and sanction nay tdko). Oncc these
two cssential tasks arc completed, the Commission nay porhaps decide 1o add to the

draft o Part 3 concerning the "implementation" ("misc on vcuvre") of international

responsibility ond the scttlement of disputes. The Commission considercd that it
would be better to postpone a decision on the question whether the draft orticles
on State responsibility for intornationally wrongful acts should begin with an
article giving definitionsg or an article cnuncrating the notters excluded fronm the
draft. When solutions to the various problems have reached a more advanced stage,
it will be casicr to sce whether or not such preliminary clauscs arce nceded in the
general structure of the draft. It is alwoys advisable to avoid definitions or
initial formmulations which may prejudge solutions that arce to be adopted later.

4. Prosress of the work

(a) Cormplction of the first rcading of Port 1 of the draft
(The oririn of international rosponsibility)

28, At its present scssion, in accerdance with the decision token at the previous
sossionf’j the Commisgsion dealt with the circumstances precluding wrongfulness
discussed in the cighth report of Mr. Robert Ago, the former Special Rapportour,
which were still outstanding, nancly, state of cnerpency (L/CN.4/318/Add.5) ond
sclf-defence (A/CN.4/318/hdd.6-T7). It added to these a concluding provision
reserving questions that might arise in regord to eny compensation for dongge causcd
by acts the wrongfulness of which is precluded under the articles of the chapter in
guestion. Proposals on this subject were cxanined by the Commisgion at its 1612th
to 1621st and 1627th to 1629th neetings. A% Its 1635th meeting the Commission
considered the texts of articles 33, 34 and 35 proposcd by the Drafting Cormmittec
and adopted the text of these draft articles on first rcading. It thus completed
its first reading of Part 1 of the draft, as recommended by the General Asscribly in
resolution 34/141 of 17 Dececrber 1979.

29. Hencc Port 1 of the draft is divided into five chapters. Chapter T (General
principles) is devoted to the definition of o set of fundamental principles,
including the principle attaching responsibility to every internationally wrongful

act an@hthe principle of the two elements, subjective and objective, of an

81/ Yearbook ... 1979, vol.II (Part Two), document A/34/10, para.7l.
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intornationally wrongful act. Chapter IT (The "act of the State" under international
law) is concorned with the subjective element f the internationally wrongful act,
that is to soy, with determinati-n 2f the conditions in which narticular conduct

mst be considered as an "act of the State" under international low. Chanter ITT
(Brcach of an internationol »bligotion) deals with the various aspects of the
objective clement of the internationally wrongful act constituted by the breach of

on internationel obligation. Chapter IV (Implication of a State in the
internationally wrongful oact »f cmother State) covers the cases in which a State
participates in the commission by onother State of an international offence and the
cases in which responsibility is placed m o State other thon the State which
cormitted the internationally wrongful act. Lastly, chapter V (Circunstonces
precluding wrongfulness) defines the circunstonces which ney have the effect of
precluding the wrongfulness of an act of o State not in conformity with an
international obligation: prisr conscent of the injured State; legitimate application

of counterncasurcs in respect of an internationolly wrongful acty force najcurce and

fortuitous event; distress; state of cnmergencys; and self-defence.
30, In 1973, at its twenbty-fifth scssion, the Commission adopted articles 1 to 4 of

chapter I (General principles) and the first two articles (articles 5 and 6) of

chapter IT (The "act of the State" under international law) of Part 1 of the draftég/

on the basis of proposals made by Mr. Robexto Lgo, the former Special Rapporteur, in

83/

the rclevant scctions of his third report. In 1974, at its twenty-sixth scssion,

on the basis of proposals contained in other scctions of the former Special

Ropporteur's third rcport,gﬁ/ the Cormission adopted articles 7 to 9 of chapter II.§5/

82/ Ycarbook ... 1973, vol. IT, p. 173 et scg., docurient A/9010/Rev.1, chap. IT,
sect. B. The Commission adopted the texts proposed by the Drafting Cormittee for
these articles at its 1225th and 1226th mcetings (ibid,, vol. I, pp. 117-121).

83/ Yeorbook ... 1971, vol. IT (Part One) p. 199, documont A/CN.4/246 and
Add. 1-3. The scctions of chapter I and scctions 1 to 3 of chapter IT of the third
report were considerced by the Commission at its 1202nd &0 1213th and 1215th neetings
(Yearbook ... 1973, vol. I, pp. 5-59 ond 65-66).

84/ Scctions 4 to 6 of chapter IT of the third report (sce footnote 83 above).

These scctions were considered by the Cormission at its 1251st to 1253rd and 1255th
to 1263rd mectings (Yeorbook ... 1974, vol. I, pp. 5-61).

85/ Sce Yearbook ... 1974, vol. IT (Part Onc), p. 277, document 4/9610/Rev.1,
chap. ITI, scct. B.2. The Commission adopted the texts proposed by the Drafting
Cormittee Tor thesc articles at its 1278th mecting (ibid., vol. I, pp. 151-154).
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Alodte rventy—cev mbtio ceaai oy Do 19759, the tommiceion completed its examination of

tasle ot Tl vreeposals made by the former Special

Cnapter IT vy adoaptrineg o tno

Gy

carporterr in :is £ ourth rerorst,™ aprticles 10 to 1o~  In 1976, ab its
Cwenty—eiehth s oosiosn, b Commicsion began consideration of chapter TITI (Breach

Jf an international ~bligaticny and, on the basis of the proposals contained in the
. : - Vo 45/ e . - 5 R
rormer Special Rapportour's rifth report,— adopted articles 16 to 19 of Part 1

A S

I the draft,gi/ At its tventy-ninth gession, in 1977, the CUommissior continued
ity examination of' the provisions or chapter ITI and, on the basis of proposals
contained in the former §pe:ial Rapporteur’s sixth report,gg/ adopted articles 20
Fa 22 of that ¢pter.21/ I 1978, at its thirtieth session, the Commission
completed its consideration of the gquestions forming chapter IIT and then took up
the ..zst% group of questinons relating to cuowpter IV, (Implication of a State in the
internationally wrongful act of cnother Sf&te). At thet stoge it cdonted, on the

e
(g

/
. . . X - . 2/
r.313 of proposals made in the former Special Rapporteur's scventh rcport,9

86/ Yearbook ... 1972, vol. II, p. 71, document A/CN.4/264 and Add.l. The
Jommission considered the sections comprising this report at its 1303rd to
1317th meetings (ibid., 1975, vol. I, pp. 3-72).

87/ Yearbook ... 1975, vol. II, pp. 61 et seq., document A/10010/Rev.l,
chap. II, sect. B.2., The Commission adopted the texts proposed by the Drafting
Committee for these artirles abt its 1345th meeting (ibid., vol. I, pp. 214-218).

vol, II (Part Onc), vv. 3 ot scq., document A/CN.4/291 and Add.1-2. The Commission
considercd these scctions at iks 1361st to 1376th mectings (ibid., vol. I, pp. 6-91).

89/ Ycarboock ... 1976, vol. II (Part Two), pp. 75 ct scq., document A/31/10;
chap, III, scct. B.2. The Commigssion adopted the toxts proposcd by the Drafting
Committec for these articles at its 1401lst to 1405xd meetings (ibid.s vol. I,

pp. 235-253).

90/ Sections 5 to 7 of chapter IIL of the sixth report (Yearbook ... 1977,
vol. II (Part Onc) pp. 4 ¢t scg., document A/CN.4/302 and Add.1-3). The Commission
considered these sections at its 1454th to 1457th, 1460th, 146lst, 1463rd and
1465th to 1468th meetines (ibid., vol. I, pp. 215-233, 240-248, 250-255 and 259-277).

g;/ Yearbook ... 1977, vol. II (Part Two) pp. 11 et seg.; document A/52/10,
chap. II, sect. B.2. The Commission adopted the texts proposed by the Drafting
Committee for these articles at its 1462nd and 1469th mectings (ibid., vol. I
pp. 249-250 and 278-282).

92/ Scctions 8 and 9 of chapter III and scction 1 of chapter IV of the

seventh report (Yearbook ..., 1978, vol, II (Part Onc), document A/CN.4/507 and
Add.1—2). The Commission considcred these scctions at its 1476th to 1482nd and

1516th to 1519th meetings (ibid., vol. I, pp. 4-38 and 223-241).

88/ Scctions 1 to 4 of chapter III of the fifth roport (Yearbook ... 1976,
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articlus 23 4> 26 of chapler TIT ond article 27 »f chopter IV.Qz/ At its
thirty-first scssion, in 1979, on the basis 2f the proposnls nade by the former

Special Ropporteur in the relevant scetions of his cighth reporty the Commissinn

corpyleted chapter IV and begon its consideration of chapter V, (Circunstonces
srecluding wrongfulness) adopting articles 28 to 32 of Part 1 of the draft.ﬂi/ ot
the prescnt scssion the Commission completed chapter V os described in paragroph 12
ahove.

31, In 1978, in confornity with the pertincent provisions of its Statute, the
Corrd.ssion requested the Governnents of Member States to tronsmit their observetions
ond corments on the provisions of chapters I, IT and IIT of Part 1 of the draft
articles on State responsibility for internotionolly wrongful acts. The

General ssscnbly, in scction I, paragraph 8, of resolution 33/139 of

19 Decenber 1978, ocndorscd this decision of the Commission. The obserwvations and
corments received in response to that request have been reproduced in

docunent A/CN.4/328 and Add.1l to 4. Having completed the first reading of the
whole ot Part 1 of the draft, the Cormission decided at the present scssion to
renew its request to Govermnents to tronsmit their observations and comments on the
nrovisions of chapters I, IT and IIT, and t> ask then to do so before 1 Morch 1981.
4t the sane time the Comnission decided, in confornity with articles 16 and 21 of

its Statute, to communicote the provisions of chapters IV and V o the Governments

of Merbor States; throush the Scerctory-General, and to request then to transnit

Qi/ Ycarbook ... 1978, vol. II (Part Two), pp. 99 ot scg.y docunent A/BB/IO,
chap. III, scct. B.2. The Cormmission adopted the texts proposed by the Draefting
Cormittec for these articles ot its 1513th and 1524th mectings (ibid., vol. I,
. 206-209 and 269-270).

Qﬁ/ Docunent A/CN.4/318 and Add.1l=4 (to appear in Yearbook ... 1979, vol. IT
(Part Onc)). The relevant scctions of the report were considered by the Commission
ot its 153:nd to 1538th, 1540th,; 1542nd to 1545th ond 1569th to 1573rd necetings
(ibid., vol. I). The Cormission also had before it a study by the Sccrotoriat
entitled"Force nojeure' end 'fortuitous cvent' as circunstances precluding
wrongfulness: survey of State practice, international judicial decisions and
doctrine", preparcd at the request of the Cormission and the former Speeial
Repportcur (Yearbook ... 1978, vol. II (Part Onc), documont A/CN.4/315, hercinafter
reforred to as "Survey", (docunent A/CN.4/315)).

95/ Yoarbook ... 1979, vol. II (Part Two, document 4/34/10, chap. III,
scct. B.2. The Commission adepied the texts proposed by the Drafting Cormittec
for thesc articles at its 1567th and 1579th ncetings (ibid., vol. I).
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their obscervetions ond comments on thosce provisions by 1 Mearch 1982. The
obscrvations ond comments of Governments on the provisions appearing in the verious
chopters of Port 1 of the draft will, whon the time comes, cnable the Commission to
cmbark on the sccond rceading of that part of the draft without undue delay.

(b) Commcencement of the consgideration of Part 2
of the draft (The content. forms ond degrecs
of internotional responsibility)

32. 1In order to pursuc its considerotion of "State responsibility", in viecw of tho
former Speciel Rapporteur's clecetion as o Judge of the Inmternationnl Court of
Justice, the Commission appointed Mr. Willem Riphagen as Special Rapporteur for

the topic at its thirty-first scssion in 1979. At the prescnt scssion, the

Spceial Repporteur submitted o preliminory report (A/CN.4/330) on the basis of
which the Commission rcevicwed o broad.range of gonoral ond preliminary questions
raised by the study of Part 2 of the draft, dealing with the content, forms and
degrees of international responsibility. The viows cxpresscd in this connexion

by the nembers of the Commission arc reproduced in the surmary records of its
1597th to 1601st mecetings. A summory of thesc views ond of the contents of the
prelininary report subnitted by the Special Rapporteur is given in paragrophs 35 -
48 below for the information of the General Asscrnbly.

B. Resolution adopted by the Commission

33. The Comnission, ot its 1642nd nceting, on 25 July 1980, adopted by

acclonation the following resolution:

"The International Low Cormission,

"Having adopiced provisionally the draft articles on the origin of
international responsibility constituting Part 1 of the draft on the
rcsponsibility of States for internationally wrongful acts,

"Degiros to oxpress to the fornmer Special Rapportcur, Judge Roberto Ago,
its deop appreciation for the cxtraordinarily valuable contribution he has
nade to the preparetion of the draft throughout thesc past yeors by his
tircless devotion and incessant labcur, which have cnabled the Cormicsion
to bring the first rcading of these articles to a successful conclusinn."
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C. Droft articlcs un Stote rcsponsibilitygé/

Port 1. The origin of intcrnational rosponsibility

34, The toxts of 21l the articles of Part 1 of the draft; concerning the ~rigin

Jf internotional responsibil Zty, odopted by the Cormission on first reoding ot ite
twenty-fifth to thirty-first scssions ond ot the present scssion, ond the toxts »f
articles 33 to 35 ond the commentarics thercto, adopted by the Commission ot the
present session, are reproduced below.

1. Text of the orticles of Port 1 of the draft adopted
by thc Commission on first reading

CHAPTER I
GENERAL PRINCIPLES
Article 1

Respongibility of o State for its internationally
wrongful acts

Every internationally wrongful act of o State cntails the international
responsibility of thot Stote.

Article 2

Posgssibility thot every Stotce moy be held to have cormitted
ar. intcrnoticnally wrongful oct

Every State is subjeet to the possibility of being Lield to hove committed on
internotionally wrongful act cntailing its international responsibility.

Article 3

Elenents of an internationally wrongful act
of o State

There is an internctionally wrongful cct of o State whens

(2) conduct cone.sting of an action or onission is attributable to the State
under international law; and

(h) that conduct constitutes o breach of on international obligation of the
Statc.

96/ As stated above (pera. 21), the draft orticles relate solely to the
responsibility of States for internationally wrongful acts. Thce gquestion of the
final title of the draft will be considerced by the Cormissicii at a later stoge.
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Article 4

Chorocterizotin of an act Of o State as
internotionally wronaful

An act f o State noy -nly be choracterized cs internationelly wrongful by
internati nnl loaw. Such chorocterization cannot be affected by the choaracterizati-n
“f the sone net as lowful by internal low.

CHAPTER IT
THE "ACT OF THE STATE" UNDER INTERNATIONAL LAW
Article 5

attribution t2 the Stote »f the conduct of its crrans

For the purposes of the present aorticles, conduct of any Stote orgen hoving
that stotus under the interncl lew of that State shnll be considered as an act of
the Stote concerned under international law, provided that orgon was ccting in thot
copacity in the casce in question.

Article 6

Trrclevance ¢f the position of the orgon in the
srpanizoation of the State

The conduct of on organ of the State sholl be considered os an cct of that
State under internotional law, whether thot organ belongs to the constituent,
legislotive, exccutive, judiciol or other power,; whether its functions are of an
internatiznel or an internal cheracter and whether it holds o superior or o
subordinate position in the organization of the State.

Article 7

attribution to the State of the conduct of other cntitics crpowered
to exercisce clenents of the governmental authority

1. The conduct of on organ 2f a territorial governnental contity within a
Stote shall also be considercd as en act of that State under international law,
provided that orgon was acting in that capacity in the casc in question,

2. The conduct of an organ of an cntity which is not part of the fornel
structurce »f the State or of a territorial governnental ontity, but which is
cripowered by the internal law of thot State to coxercise clements of the governmontal
authority, sholl also be considered as an act of the State under international law,
provided that orgen woas acting in that capacity in the casc in questicn,
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Attribution to the State of the conduct of persons acting
in foct on behalf of the State

The conduct of o porson or ¢group of porsons shall alse be considercd as on acth
£ the Stote under international law if

(Q) it is cstoblished that such person or group of persons was in foet acting
n behalf of that States; or

(P) such perscon or group of persons was in foct exercising clements of the
governnental cuthority in the abscnce of the officinl authoritics and in
circunistances which justificd the oxercise of those clcnents of authority.

Article 9

Attribution to the State of the conduct of organs placed at its
disposal by another State or by an international organization

The conduct of an organ which has been placed at the disposal of a State by
another State or by an international organization shall be considered as an act of
the former State under international law, if that organ was acting in the exercisc
of clcements of the governmental authority of the State at whose disposal it has
been placed.

Article 10

Attribution to the Stabe of conduct of organs acting outside
their competence or contrary to instructions
concerning their activity

The conduct of an organ of a State, of a territorial governmental entity or of
an cntity cmpowerced to exercisc clements of the govermmental authority, such organ
having acted in that capacity, shall be considered as an act of the State under
international law cven if, in the particular case, thce organ oxcceded its
compcetence according to internal law or contravened instructions concerning its
activity.

Article 11

Conduct of persons not acting on bechalf of the State

1. The conduct of a person or a group of persons not acting on behalf of the
State shall not be considercd as an act of the State under international law.

2. Parcgraph 1 is without prejudice to the attribution to the State of any
other conduct which is related to thot of the persons or groups of persons referred
to in thot paragraph and which is to be considered as an act of the State by virtue
of axrticlcs 5 to 10.
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Article 12

Conduct of organs of another State

1. The conduct of an orgon of o State acting in thot copacity, which takes
place in the teorritory of another Stotc or in any other territory under its
Jjurisdiction, shall not be considered as on oct of the latter Stote under
international law.

2. Paragroph 1 is without prcejudice to the attribution to a State of ony
other conduct which is rclated to that roforred to in that poragraph aond +v’ ¢ is
to be considerced as on act of that State by virtue of articles 5 to 10,

Article 13

Conduct of organs of an international orgonization

The conduct of am organ of an international orgenization acting in that
capacity shall not be considered as an act of a Stote under international low by
rceason only of the fact that such conduct has taken place in the territory of that
State or in any other territory under its jurisdiction.

Article 1

Conduct of organs of an insurrcctional movement

1. The conduct of an orgaon of an insurrcctional movement, which is cstablished
in the territory of o State or in any other territory under its administration,
shall not be considered as an act of that State under international law.

2. Paragraph 1 is without prejudicce to the attribution 4o a State of any
other conduct which is related to that of the organ of the insurrcctional movement
and which is to be considercd as an act of thet State by virtue of articles 5 to 10.

3. Similarly, paragraph 1 is without prejudice to the attribution of the
conduct of the organ of the insurrcctional movement to that movement in any casc
in which such attribution moy be made under international law.

Article 15

Attribution to the State of the act of an insurrcctional
movement which becomes the new government of o Statc ox
which results in the formation of o ncw State

1. The act of an insurrcctional movement which becomes the new government
of o State shall be considered as an act of that State. However, such attribution
shall be without prejudice to the attribution to that Statc of conduct which would
have been previously considercd as an act of the State by virtue of articles 5 to 10.

2. The act of an insurrcctional movement whosc action results in the
formation of o new State in part of the ferriftory of o pre-cxisting State or in
a territory under its administration shall be considered as an act of the
ncw Statec.

- 52 -



CHAPTER TIIT
BREACH OF AN INTERNATIOWAL OBLIG.ATION
Article 16

Existenece of o breach of on internotional obligation

There is o breach of an international obligation by a State when ean act of
that Stote is not in conformity with what is required of it by that obligation.

article 17

Irrclevance of the origin of the international
obligation breachcd

1. An act of o State which constitutes a breach of on international
obligation is on 1ntornﬂtlon ally wrongful act regardless of the origin, whether
custonory, conventional or other, of that obligation.

2. The origin of the international obligation breached by a State docs
not affect the international responsibility arising from the internationally
wrongful aoct of that State.

Article 18

Requircment thot the international obligation be
in forcc for the State

1. An act of the State which is not in conformity with what is required
of it by an intcrnational obligotion constitutes o breach of that obligation only
if the act wos porformed ot the time whon the obligotion wos in force for that
Stote.

2. Howecver, an act of the State which, at the time when it was performed,
wos not in conformity with whot was required of it by an international obligation
in force for that State; ccases to be considered on internationally wrongful act
if, subscquently, such an act has become compulsory by virtuc of o perenptory
norn of general internationcl laow.

3. If an act of the State which is not in conformity with what is required
of it by an international obligation has a continuing character, therce is a breach
of that obligation only in respcct of the period during which the act continues
whilc the obligotion is in force for that State.

4. TIf an act of the Stote which is not in confornity with what is required
of it by an intornationol obligation is composed of a scrics of actions or
onmissions In rospcect of scparate cases, therc is o breach of that obligation if
such on act noy be considered to be constituted by the actions or omissions
occurring within the period during which the obligation is in force for that State.

5 If on act of the State which is not in conformity with what is required
of it by an internotional obligation is a complex act constituted by actions or
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-nissions by the scne or difforent >rgons of the State in respect of the sone

cagey there ia o breoch of that obligotion if the e-mplex act not in enfornity
with it booins vith on action or crissin occurring within the perid during which
the bligresim is in foree for thot Stabe, cven if that cet is comploted after thot
1’1\,‘1'1 il

article 19

International crimes and international delicts

1. An act of o State which constitutes a breach of an international
cbhbligation is an internationally wrongful act, regardlcess of the subject-natter
of the ¢bliratiosn breached.

2. An internationally wrongful act which results fronm the breach by o Stote
of on international obligation so cssential for the protection of fundeomental
interests of the internotional community thot its breach is recomized as o crine
by that comnmunity as o whole, constitutes an international crine.

3 Subject to poragraph 2, and on the basis of the rules of intcrnational
law in force, on internotional crine noay result, inter alin, fron:

(g) o scerious breach of an internoationel obligotion of essontial inmportance
for the nmeintenance of international peace ond sccurity, such as thot prohibiting
cggressiong

(Q) o serious breach of on international obligation of essential inportance
for safcpueording the right of scli-determination of pcoples, such as thot
prohibiting the esteblishment cr naintcenence by force of colonial doninations

(g) o serious breach on o widespread scale of en international oblipgation
of cssenticl inmportance for safegucrding the hunan being, such as thosce prohibiting
slovery, genocide and apartheids;

4 . . - - . . .

\g) a serious breach of an inbternctional obligation of cssenticl importaonce
for the safeguerding ond prescrvation of the humen cnvironnent, such as thosc
prohibiting nassive pollution of the atnosphere or of the scas.

4. Any internationally wrongful act which is not an intcrnational crime
in accordance with poragraph 2 constitutes an intexrnmational delict.

Article 20

Breach of en internotionel oblisotion reguiring the
adoption of a particular coursc of conduct

There is a breach by o State of an international obligation requiring it to
adopt a particular coursc of conduct when the sconduct of that State is not in
conformity with that required of it by that obligation.
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Aviicle 2l

Brcoch of an international oblirotion requiring the
achievowni of o specificd result

1. There is a breach by a State of an internotional oblipation requiring i
to> achicve, by mcans of its own choice; o specificd result, if, by the conduct
adonted, the State does not achiceve the result required of it by thot obligotion.

2. When the conduct of the State has creoted o situation not in confornmity
with the result required of it by an intornational oblipeation, but the obligction
allows thaot this or an cquivalent result may nevertheless be achicved by subscquent
conduct o2f the State, there is a breach of the obligation only if the State nlso
fails by its subscquent conduct to achicve the result required of it by that
oblisation.

article 22

Bxhaustion of local remedics

When the conduct of a Statc has created o situation not in conformity with the
result required of it by an international obligation concerning the treotment 2 e
accorded to alicens, whether natural or Juridical persons, but the obligotion ollows
that this or on cquivalent result nay nevertheless be achicved by subscquent conduct
of the State, there is a breach of the obligation only if the alicns concerned hawve
cxhousted the offective Ilocal remedics available to thenm without obtaining the
treatnent called for by the obligation or, where that is not possible, an cquivclent
trecatnent.

Article 23

Brcach of an international oblicsation to prevent o riven cvent

When the result required of o State by an international oblipation is the
prevention, by neens of its own choice, of the occurrcnce of a given covent, there
is a brecach of that obligation only if, by the conduct adopted, the Statec docs not
achicve that result.

article 24

Monent and duration of the breach of an internaticnal
oblirotion by an act of the Statc not cxtending in tine

The breach of an international obligation by on act of the State not extending
in tine occurs ot the moment when that act is performed. The time »f cormissisn of
the breach docs not coxtend beyond that monment, cven if the cffccts of the act of
the Stote continuc subscquently.
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Apticl. 2%

Honent ond Cur~tin . f the Lrisch f rn internoticonal

<Ll

owlirntion by on act ~f the State exto “ins in tine

i, The breach »f on internotional Llizeoti n by an cct »f the State having o

[

zon tinidng choracter 2ccurs ot the noment vhen thot cet begins., Nevertheless, the
b X commission if the breach oxtends over the entire perind during which the act
o ey and renains not in e onfornity with the intermctional Lligation.

2, The breach of an internatisnnl 2Lli-otion By on act of the State, comprsed
i o oserics of octions or omissions in respect of separatc coscs, occurs ot the

nonient when that action or omission of the scrics is aceomplished which establishes
the existence of the conpositc n~et. Nevertheless, the time of commission of the
hroecch extends over the entire period from the first of the actions or onissions
constituting the composite act not in confornity with the internationcl obligation
ond so long as such actions or omissions are ropeated,

3. The breach of on internoticnel bligati-n Ly o cormlex act of the State,
consisting of o succession of acticons or omissions by the sonce or diffcrent organs
.U sh State in respect of the sane cosc, ~ccurs ot the nonent whon the last
constituent clenent =f thot complex oct is ccconplished. Nevertheless, the tine
f commission »f the breach cxtends over the ontire poriced between the action or
nission vhich initiated the breach ond that which completed it.

Article 26

Monent and duration of the breach of an internotional
oblisation o pHrevent o siven cvent

The breach of on international obligation requiring o State to prevent o given
event occurs when the cvent begins. Nevertheless, the tine of commission of the
breach c¢xtends over the entire poriod during which the event continues.

CH.PTER IV

IMPLICATION OF ., STATE IN THE INTERN.LTICN.LLLY
WRONGEFUL ..CT OF ., NOTHER ST.TE

Article 27

Aid or assistonce by a Stote to another State for the
srmission of an internationally wronsful oct

ALd or ossistonce Ly a Stobe to ancther State; if it is cstoblished that it is
rendered for the commission of an internationclly wrongful act, corried out by the
lotter, itsclf constitutes an internaticonelly wrongful oct, cven 1if, token clonc,

such aid or assistonce would not comnstitute the breach of on international obligoation.
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article 28

Roegnonsibility of o State for on dintoernoticnally
wronsful act of another Stote

1. in internationally wrongful act committed Dy o State in o field »f activity
in which thnt Stote is subject to the power of direcction or control of cnother Stote
cnteils the intcernotionel responsibility of that other State.

2. an internationally wrongful act committed by o Stoate as the result of
crxercion cxerted Ly onother State to sccure the commission of thot zet centails the
internotional responsibility of thot other States

3. crocroshs 1 oend 2 are without prejudice to the intcrnational
responsibility; under the other articles of the present draft, of the Stote which
hos committed the internctionally wrongful act.

CHAPTER V
CIRCUMST..NCES PRECLUDING WRONGFULNESS
Article 29
Consent

1. The consent validly given by a State to the commission by another State of
o, specificd act not in conformity with an obligation of the latter State towords the
forner State procludes the wrongfulness of the act in relation to bhat State to the
oxtent that the cct renains within the linits of that conscont.

2. Porogroph 1 does not apply if the obligation arises out of a percmptory
norn of general international law. - For the puiposcs of the present draft articles,
o poraptory norn of general internationol low is o norn accepted ond recognized by
the international cormunity of States as a whole as o norm from which no derogation
is permitted and which con be modified only by o subscquent norm of gencral
international law having the same character.

article 30

Counterncasurcs in respect of an internationcllv wrongful act

The wrongfulness of an act of a State not in conformity with an obligation of
thet Stote towards cnother State is precluded if the act constitutes a measure
legitinate under international law agoinst that other State, in consequence of an
internationally wrongful act of that other State.

Articlc 31

Force nojeure and fortuitous cvent

1. The wrongfulness of an act of a State not in conformity with an
international obligation of that State is precluded if the act was duc to an
irrcsistible force or to an unforescen external cvent beyond its control which nade
it noterially impossible for the State to act in conformity with that oblipation or
to know that its conduct was not in conformity with that obligation.

2, Paraggraph 1 shall not apply if the State in question has contributed to
the occurrence of the situation of material impossibility.

- 67 -



article 32
Distress

1. The wr nefulness of an cct of o State not in conformity with an
internatiscnel oblisntion of thot Stote is precluded if the cuther of the conduct
which ¢ nstitutcs ithe act of that State had no other mmans, in o situation of
cxtrene distress, of saving his 1lif? or that of »ersons entrusted to his carc.

2. Parasraph 1 shall not apply if the State in question has contributed to
the occurrence of the situation of coxtreome distress or if the conduct in question
was likely t2 create o comperable or greater peril.

article 33

State of necessity

1. & stote of necessity noy not be invoked by o State as a ground for
vrecluding the wrongfulness of an cct of that State not in conformity with on
international obligation of the State unless:

(Q) the act wos the only necons of safcpuarding en essenticl intorest »f the
State against a grave ond imminent peril; and

(Q) the act did not scriously impoir an cssential interest of the State towards
which the oblipgation cxisted.

2. In ony casc, o state of nccessity noy not be invoked by o State as o
ground for precluding wrongfulnesss

(Q) if the international obligation with which the act of the State is not in
confornity ariscs cut of a perenptory norm of general international laws or

(L) if the international obligation with which the act of the State is not in
confornity is laid down by o treaty which, cxplicitly or implicitly, oxcludes the
possibility of invoking the state of nccessity with respect to that obligation; ox

(g) if the State in question has contributed to the occurrence of the state
of nccessity.

Article 34
Sclf-defcnce

The wrongfulness of an act of o State not in conformity with on international
obligation of that State is precluded if the act constitutes o lawful necasure of
sclf-defence taken in conformity with the Charter of the United Nations.

Article 35

Rescrvation as to compensation for danorc

Preclusion of the wrongfulness of an act of o State by virtue of the provisions
of articles 29, 31, 32 or 33 docs not prejudse any question that may arisc in
regord to conmpensation for danmage causced by that act.
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2. Text of articles 55 to 75, vith comen: ~ties thevctn, adovted
by the Commisgion at its thirty-sscond cossion

CHAETUR v, CIRCWHSTAMCLG PUGCLUDLE: “Tilii fiaius (o ut’d)
Article %3

State of necessity

1. A state of necessity may not be invoked by a State as a ground for
precluding the vrongfulness of an act of that Dtate net in conformity vith
an international obligation cf the State unless:

(a) the act was the only means of safeguarding an essential interest
of the State against a grave and imminent peril; and

(Q) the act did not seriously impair an essential interest of the
State towards which the obligation existed.

2, In any case, a state of necessity may not be invoked by a State as a
ground for precluding wrongfulness:

(2) if the international obligation vith which the act of the State
is not in conformity arises out of a peremptory norm of general international
law; or

(b) if the international obligation with which the act of the State is
not in conformity is laid down by a treaty which, explicitly or implicitly,
excludes the possibility of 1nvok1ng the state of necessity with respect to
that obligation; or

(g) if the State in question has contrihuted to the occurrence of the
state of necessity.
Commentary

(1) The term "state of necessity" is used by the Commission to denote the situation
of a State whose sole means of safeguarding an essential interest threatened by a
grave and imminent peril is tc adopt conduct not in conformity with what is
required of it by an international obligation to another State.
(2) A state of necessity is a situation which is particularly cleaxrly
distinguishable from other concepts. It differs from the circumstances precluding
vrongfulness contemplated in articles 29 (Consent), 30 (Countermeasures in respect
of an internationally wrongful act) and 34 (Self—defenoe) by the fact that,
contraiy to what happens in those other circumstances, the wrongfulness of an act
committed in a state of ne-essity is not precluded by the pre-existence, in the
case concerned, of a particular course of conduct by the State acted against. In
the case envisaged in article 29, for example, the existence of such prior conduct

is the sine gua non wvhereby the act of the State is rid of its wrongfulness. The
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conduct in question is represented by the expression of consent to the Commission
by the latter State of an act not in conformity with an obligation binding it to
the "consenting State". In the case provided for in article 30, the conduct in
question is represented by the prior commission, by the State acted against, of

an internationally wrongful act. In the case envisaged in article 34, it consists
in the commission, once again by the State acted against, of the particularly
serious offence of wrongful recourse to armed force., In the case provided for

in the present article, on the other hand, the preclusion of the wrongfulness of
an act of a State not in conformity with an international obligation to another
State is totally independent of the conduct adopted by the latter; in determining
whether the vrongfulness is precluded by a state of necessity, there is no need
to ascertain whether the State in question.consented, or previously committed an
intermationally wrongful act, or engaged in aggression. This last possibility
will be especially important in distinguishing the circumstance precluding
wrongfulness dealt with in the present article from the one to be dealt with in
article 34, namely self-defence. In both cases the act vhich in other
circumstances would be vrongful is an act dictated by the need to meet a grave

and imminent danger wvhich threatens an essential interest of the State; for
self-defence tc be invokable, however, this danger must have been caused by the
State acted against and be represented by its use of armed force.

(3) Conversely, the irrelevance of the prior conduct of the State which has
suffered the act it is sought to justify is a feature common to a state of
necessity and to the circumstances dealt with in articles %1 (Force majeur and
fortuitous event) and 32 (Distress). A further shared feature is therefore that
the State must have been induced by an external factor to adopt conduct not in
conformity with the international obligation; in the case contemplated in

article 31, however, the factor is one making it materially impossible for the
persons whose conduct is attributed to the State either to adopt conduct in
conformity with the international obligation or to know that his conduct conflicts
with the conduct required by the international obligation. The conduct adopted
by the State is therefore either unintentional per se or unintentionally in
breach of the obligation. In the case of a state of necessity, on the other hand,
the deliberate nature of the-conduct, the intentional aspect of its failure to
conform with the international cbligation are not only undeniable but in some sense
logically inherent in the justification alleged: invoking a state of necessity

implies perfect awareness of having deliberately chosen to act in a mamner not in
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conformity with an international obligation. The case provided for in article 32
lies somevhere between the two. The persons acting on behalf of the State are
admittedly not obliged materially to adopt, quite unintentionally, a course of
conduct not in conformity with what is required by an international obligation of
that State; neverthele an external factor intervenes to place them in a
situation of distre: wh that, unless they act in a manner not in conformity with
an international obligation of their State, they themselves, and whoever may be
entrusted to their care, cannot escape a tragic fate. Theoretically, it could be
said that a choice always exists, so that the conduct is not entirely
unintentional, but the choice is not a "real choice", with freedom of decision,
since the person acting on behalf of the State knows that if he adopts the conduct
required by the intermational obligation, he and the persons entrusted to his care
will almost certainly perish. In such circumstances, therefore, the possibility
of acting in conformity with the international obligation is purely superficial,
The situation is different when States invoke a state of necessity to justify
their acts. This "necessity" is then a "necessity of State": +the sitvation of
extreme peril alleged by the State consists not in danger to the lives of the
individuals whose conduct is attributed to the State, but in a grave danger to the
existence of the State itself, to its political or economic survival, the
maintenance of conditions in which its essential services can function, the
keeping of its internal peace, the survival of part of its population, the
ecological preservation of all or some of its territory, and so on. The State
organs which then have to decide on the conduct which the State will adopt are in
no way in a situation that deprives them of their free will, It is cexrtainly
they who decide on the conduct to be adopted in the abnormal conditions of peril
facing the State of which they are the organs, but their personal freedom of
choice remains intact. The conduct adopted will therefore result from a
considered, fully conscious and deliberate choice.

(4) Traditionally, so-called "justifications" have been sought for the situation
described here by the term "state of necessity". According to some writers,
particularly the earlier ones, this situation is characterized by the existence
of a conflict between two "subjective rights", one of which must inevitably be
sacrificed to the other: on the one hand, the right of State X which State Y
must respect under an international obligation binding it to State X and, on the
other, a right of State Y which the latter can in turn adduce against State X.
This idea had its origin in the nineteenth century in the widespread belief that

there were certain "fundamental rights'" and that they necessarily prevailed over
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the State's other rights. The so-called "right" defined as the "right of
xistence", or more often as the "rirht of self-preservation" (droit & la

conservation de soi-mimc, droit A 1'autoconscrvation, fecht auf Selbsterhaltuns)

wvas, it was held, the subjective right that should talie precedence over the
subjective rights of another State. Subsequently, jurists having rejected the
existence of a "right of self-preservation", the right in question was said to be
embodied in a no less theoretical "right of necessity". lost writers, however,
consider it incorrect tc speak of & "subjective right" of the State vhich invokes
the state of necessity. The term "subjective right" denotes the possibility at
law of requiring a particular service or course of conduct from another subject
of law, but a person who invokes a situation of necessity as justification for
his act makes no "claim" on others for service or conduct. The situation might
therefore be better described as a conflict between an interest, however
essential, on the one hand and a subjective right on the other. A third view,
advanced in the Commission in the course of discussicn, is that the situwation
should be described as a conflict between two separate abstract norms which,
owing to a fortuitous set of circumstances, camnot be observed simultaneously,
and that one of these norms governs the state of necessity. The Commission noted
the various explanations given but did not feel that it had to take a stand on
them, since acceptance of one or other of the explanations was of no relevance

in determining the content of the rule which it had to formulate.

(5) In this connexion the Commission decided that, as with the preceding
articles, its task was to examine State practice and internmational judicigl
decisions, having regard also to the views of learned writers, in order to
ascertain whether it should include among the circumstances excluding
wrongfulness the situation it has called a "state of necessity" and if so, upon
what conditions and to what extent.

(6) In international practice, there are numerous cases in which a State has
invoked a situation of necessity (regardless of whether it has used precisely that

or some other term, e.g. force majeure or self-defence, to describe it) to justify

conduct different from that required of it in the circumstances under an
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international obligation incumbent on it.gz/ The Commission considered it
sufficient, however, for the purposes of this commentary, to mention and examine
only those cases which, in one way or another, may appear conclusive for the
purpose of determining the content of the rule to be codified. For this reason,
the cases cited will be mainly those relating to matters in regard to which the
applicability of the plea of necessity does not seem to have been really
challenged in principle, even though there vere reservations and strong opposition
to its application in the cases in point. The cases in which a state ol necessity
was pleaded to justify non-fulfilment of an obligation "to act" and those in which
the same situation was invoked to justify conduct not in conformity with an
obligation "not to act", will be examined separately. Within each of these two
categories, the cases have been arranged according to the specific matters to
which they relate.

(7) Although some members of the Commission expressed hesitation about the
pertinence of citing cases of non-fulfilment of international financial
obligations in support of their conception cf state of necessity, most of the
others acknowledged the importance in this connexion of cases in which, for reasons
of necessity, States adopted conduct not in conformity with obligations "to act"
in regard to the repudiation or suspension of payment of international debts. An

interesting example is the Russian Indemnity case, considered earlier from
?

another aspect in paragraph (9) of the commentary to article 29. The

Ottoman Government, in order to Jjustify its delay in paying its debt to the

21/ The preparatory work of the 1930 Hague Codification Conference is not,
however, of great interest on this point, contrary to what may be said of many
other articles of the present draft. The request for information submitted to
States by the Preparatory Committee of the Conference did not ask whether or not
a state of necessity should be regarded as a circumstance excluding wrongfulness.
Denmark nevertheless mentioned the point in its reply on self-defence:

"Self-defence and necessity should as a matter of principle be an
admissible plea in international law; but, as in private law, they should
be subject to certain limitations which have not yet been fixed with
sufficient clearness ..."

Denmark added, as regards necessity, that it should be pleadable only in those
cases in which the municipal legal order allowed private individuals to plead it.
(League of Nations, Conference for the Codification of International Law, Bases of
Discussion for the Conference drawn up by the Preparatory Committee, vol. IIT:
Responsibility of States for Damage caused in their Territory to the Person or
Property of Foreigmers (document C.75.M.69.1929 V), p. 126).
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Russian Government, invoked among other reasons the fact that it had been in an

extremely difficult financial situation, which it described as "force majeure',

but which was much more like a state of nece831ty.——/ The Permanent Court of
Arbitration, to vhich the dispute was referred, made its award on 11 November 1912,

It stated as follows in regard to the argument advanced by the Ottoman Government:

"6. The exception of force majeure, invoked in the first place, is
arguable in international public law, as well as in private 1aw, 1nternatlona1
law must adapt itself to political exigencies. The Imperial °
Russian Government expressly admits ... that the obligation for a State to
execute treaties may be weakened 'if the very existence of the State is
endangered, if observation of the international duty is ... self-
destructive',"

The Court considered, however, that

"It would be a manifest exaggeration to admit that the payment (or the
contracting of a loan for the payment) of the relatively small sum of
6 million francs due to the Russian claimants would have imperilled the
existence of the Ottoman Empire or seriously endangered its internal or
external situation." 99/

In the case in point, therefore, the Court rejected the plea put forward by the
Ottoman Govermment, It based its decision on the finding that, in this particular
case, the conditions under vhich that plea could be allowed were not met. The
Ccurt thus recognized the existence in international law of an "excuse of
necessity", but cnly within very strict limits. In the view of the Court,
compliance with an international obligation must be "self-destructive" for the

vrongfulness of the conduct not in conformity with the obligation to be

precluded.lgg/

98/ The Commission stated earlier, in paragraph (22) of the commentary to
artlcle 31 (foot-note 627) that the situation was not one of "material
impossibility" of paying the debt but of a state of necessity.

99/ TUnited Nations, Reports of International Arbitral Awards, vol. XI,
p. 443 and "Study" (document A/CN.4/315), p. 167, para. 394.

;99/ A case in which the parties to the dispute agreed that a situation
of necessity such as the existence of very serious financial difficulties could
Justify, if not the repudiation by a State of an international debt, at least
recourse to means of discharging the obligation other than those actually
envisaged by the obligation, arose in comnexion with the enforcement of the arbitral
award made by O. Unden on 29 March 1933 in the Case of the Torests of Central
Rhodope (meritr). (See League of Nations, Official Journal, 15th year, No. 11
(Part 1) (November 1934) p. 1423).




(8) A majority of the Commission also found it relevant that in another connexion,
tliat of debts contracted by the State not directly vith another State but with
foreign banks or other foreign financial institutions, there has often been
discussion as to whether it is permissible {o invole very serious financial
difficulties - and hence a situation which might fulfil the conditions for the
xistence of a state of necessity - as justification for repudiating or suspending
payment of a State debt. Although it is disputed vhether an obligation exists
under international customary law to honour debts contracted by the State with
foreign “private individuals", some of the statements of position made in the
discussion referred to above are of interest not only because such an obligation
can be imposed in any case by conventional instruments; but also because the
statements in question were often put in broad terms whose implications went
beyond the case involved,
(9) One guestion in the request for information submitted to States by the
Preparatory Committee of the 1930 Hague Codification Conference was whether the
State incurred international responsibility if, by a legislative act (point 111, 4)
or by an executive act (point v, 1 (b)), it repudiated debts contracted with
foreigners. A number of Governments maintained that the answer to that question
depended on the circumstances involved; some of them expressly mentioned the
defence of "necessity". Tor instance, the South African Government expressed the
following view:

"Such action would prima facie constitute a breach of ZEhe State's
international duties and give rise %o an international claim ...

"The Union Government would not, however, exclude the possibility of
such repudiation being a justifiable act ... If, through adverse
circumstances beyond its control, a State is actually placed in such a
position that it cannot meet all its liabilities and obligations, it is
virtually in a position of distress. It will then have to rank its
obligations and make provision for those which are of a more vital interest
first. A State cannot, for example, be expected to close its schools and
universities and its courts, to disband its police force and to neglect its
public services to such an extent as to expose its community to chaos and
anarchy merely to provide the money wherewith to meet its moneylenders,
foreign or national. There are limits to what may be reasonably expected of a
State in the same manner as with an individual." 101/

101/ League of Nations, Bases of Discussion ..., op.cit., vol. III, p. 37,
and "Study" (document A/CN.4/315), para. 64.
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In the light of the replies received, the Preparatory Committee made a distinction,
in the Bases of Discussion drawn up for the Conference, between repudiation of
debts and suspension or modification of debt servicing., It stated with regard to
the latter:
"A State incurs responsibility if, without repudiating a debt, it

suspends or modifies the service, in whole or in part, by a legislative

act, unless it is driven to this course by financial necessity."” (Basis

of Discussion No. 4, para. 2) 102/
(10) This same question has also been considered repeatedly in connexion with
disputes referred to international btribunals. The most interesting example is

the dispute between Belgium and Greece in the Société Commerciale de Belgigque case.

Here, there had been two arbitral awards requiring the Greek Government to pay a
sum of money to the Belgian company in repayment of a debt contracted with the
company in question., As the Greek Government was slow in complying with the
award, the Belgian Government applied to the Permanent Court of International
Justice for a declaration that the Greek Government, in refusing to carry out the
awards, was in breach of its international obligations. The Greek Government,
while not contesting the existence of the obligations, stated in its defence that
its failure thus far to comply with the arbitral awards was due not to any
unwillingness but to the country's serious budgetary and monetary situation.lgé/
(11) In its counter-memorial of 14 September 1938, the Greek Government had
already argued that it had been under an "imperative necessity" to "suspend
compliance with the awards having the force of res judicata'. "A State has a
duty to do so", it observed, "if public order and social tranquillity, which it
is responsible for protecting, might be disturbed as a result of the carrying out
of the award, or if the normal functioning of public services might thereby be
Jjeopardized or seriocusly hindered". It therefore denied having "committed a
wrongful act contrary to international law'" as alleged by the plaintiff, and
concluded:

;gg/ Yearbook of the International Law Commission, 1956, vol. IT, p. 223.

See also, to the same effect, Basis No. 9, concerning the repudiation or
modification of debts by the executive power (ibid.).

103/ 1In line with the idea already expressed by the Commission in
paragraph (22) of the commentary to article 31 (foot-note 627), although the
Greek Government referred on occasions to "force majeure" and the "impossibility"
of adopting the conduct required by the obligation, what it had in mind was not so
much & "material" impossibility as the impossibility of paying the required sum
without thereby injuring a fundamental interest of the State, that is to say, a
situation which might be considered as a case of state of necessity.
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ey

The Government of Greece, anxious fov the vital interests of the
Hellenic people and for the administration, economic life, health situation
and security, both internal and external, of the ccuntry, covid not take
any other course of action; any Govelnnent in its place vould de the

same." 104/

This argument is taken up again in the Greek Government's rejoinder of
15 December 1938. Having referred to the country's serious budgetary and monetary

situation, the Government stated:

Tn these circumstances, it is evident that it is impossible for the
Hellenic Government, without jeopardizing the country's economic existence
and the normal operation of public services, to make the payments and effect
the transfer of currency that would be entailed by the full execution of the

avard e.." 105/

But the most extensive development of the issue of excuse of necessity is to be
found in the oral statement made by the ccunsel for the Greek Govermment,

Mr., Youpis, on 16 and 17 lMay 1939. After reaffirming the principle that
contractual commitments and judicial decisions must be executed in good faith,

Mr., Youpis went on tc say:

"Nevertheless, there occur from time to time extermal circumstances
beyond all human control which make it impossible for Governments to
discharge their duty to creditors and their duty to the people; the country's
resources are insufficient to perform both duties at once. It is impossible
to pay the debt in full and at the same time to provide the people with a
fitting administration and to guarantee the conditions essential for its
moral, social and economic development. The painful problem arises of
making a choice between the two duties; one of them must give way to the
other in some measure: which? ... Doctrine and the decisions of the courts
have therefore had occasion to concern themselves with the gquestion ...
Doctrine recognizes in this matbter that the duty of a Government to ensure
the proper functioning of its essential public services outweighs that of
paying its debts. No State is required to execute, or to execute in full, its
pecuniary obligation if this jeopardizes the functioning of its public
services and has the effect of disorganizing the administration of the
country. In the case in which payment of its debt endangers economic life
or jeopardizes the administration, the Government is, in the opinion of
authors, authorized to suspend or even to reduce the service of debt." 106/

104/ P.C,I.J., 3eries C, No,.87y p. 101, and "Study:
(document A/CN.4/315), para. 276.

105/ P.C.I.J., op.cit., p. 141, and "Study" (document A/CN.4/315), para. 278.

106/ P.C.I.J., op.cit., pp. 204 and 205, and "Study" (document A/CN.4/315),
para. 281 (emphasis added).
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The counsel for the Greek Government then proceeded to a detailed analysis of the
doctrine and judicial decisions, in which he found full confirmation of the
principle he had stated. In the hope of making that principle more easily
acceptable -~ although he may also have had other intentions - he first referred to

it as "the theory of force majeure", but he added that "various schools and

writers express the same idea in the term 'state of necessity'". He concluded
by saying:
"Although the terminology differs, everyone agrees on the

significance and scope of the theory; everyone considers that the debtor

State does not incur responsibility if it is in such a situation." 107/
The respondent Government was thus enunciating, in a particularly well-dccumented
mammer and as being absolutely general in scope, the principle that a duly
established state of '"mecessity" constituted, in international law, a circumstance
precluding the wrongfulness of State conduct not in conformity with an
international financial obligation and the responsibility which it would otherwise
engender, It is important to note that so far as recognition of that principle
is concerned, the applicant Government declared itself fully in agreement. In his
statement of 17 May 1939, the counsel for the Belgian Governmment, Mr. Sand, stated
as follows:

"In a learned survey ... Mr. Youpis stated yesterday that a State is

not obliged to pay its debt if in order to pay it it would have to

jeopardize its essential public services. So far as the principle is

concerned, the Belgian Government would no doubt be in agreement." 108/
Indeed, the Belgian counsel was not contesting even factually the point that the
financial situation in which the Greek Government found itself at the time might
have justified the tragic account given by its pleader. The points on which he
sought reassurance were the followings: (@) that that Government's default on its
debt was solely on factual grounds involving inability to pay, and that no other
reasons involving contestation of the right of the creditor entered into the
matter; and (2) that inability to pay could be recognized as justifying total or
partial "suspension" of payment, but not a final discharge of even part of the

debt. In other words, it had to be recognized that the wrongfulness of the conduct

107/ B.C.I.J., op.cit., p. 209, and "Study" (document A/CN.4/315), para. 281,
108/ P.C.I.J., op.cit., p. 236, and "Study" (document A/CN.4/315), para. 284.
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of the debtor State not in conformity with its international obligation would cease
to be precluded once the situation of necessity no longer existed, at which time
the obligation would again take effect in respect of the entire debt. I'rom that
standpoint, the positicn of the Belgian Government is particularly valuable for

the purpose of determining the limit to the admissibility of the excuse of
necessity.

(12) The Court itself noted in its judgment of 15 June 1939 that it was not within
its mandate to declare whether, in that specific case, the Greek Government was
justified in not executing the arbitral awards. However, by observing that in any
event it could only make such a declaration after having itself verified the
financial situation alleged by the Greek Government and after having

ascertained the effect which the execution of the awards would have, the Court
showed that it implicitly accepted the basic principle on which the two parties
were in agreement.lgg/
(13) On this subject of international obligations "to act', it should be noted
that obligations relating to the repayment of international debts are not, in
international practice, the only obligations in connexion with which circumstances
bearing the marks of a "state of necessity" have been invoked to justify State

conduct not in conformity with what was required. The Case of properties of the

Bulgarian minorities in Greece is a quite typical example. Under articles 3 and

4 of the Treaty of Sévres, the Bulgarian minorities residing in the territories of

the Ottoman Empire ceded to Greece were enfitled to choose Bulgarian nationality.

109/ P.C.I.J., Series A/B, No. 78,pp. 19 et seg. and "Study"
(document A/CN.4/315), para. 288,

In a case referred some years earlier to the Permanent Court of International
Justice, the case concerning the payment of various Serbian loans issued in France
between IFrance and the Serb-Croat-Slovene State,judgement in which was given by
the Court on 12 July 1929, the positions of the parties and the Court on the point
at present under discussion were very close to those just described. (See "Study"
(document A/CN.4/%15), paras. 263-268.

Cases in which an arbitral tribunal accepted the plea of grave financial
difficulties as relieving the State of payment of a debt contracted with a private
foreign company include the French Company of Venezuela Railroads case, referred
to the French/Venezuelan Mixed Claims Commission established under the Protocol of
27 Tebruary 190% (United Nations, Reports of International Arbitral Awards, vol. X,
p. 353) and "Study" (document A/CN.4/315), paras. 385 and 386.
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In that case, they had fto leave Greelk territory, but remained the uvimers of any
immovable property, they possessed in Greece and were entitled to return there. At
one time, many perscns vho had departed to Bulgaria exercised their right to
re—-enter Greece and return to their properties. In the meantime, hovever, lavge
mmbers of Greelr refugees arrived in Greece from Turkey and the Greek Government
had no other posgibility than tc settle them on the lands of those vho had left
Greece uvhen they tock Bulgarian nationality. There were incidents on the frontier
betveen the tuo countries and a League of Nations commission of enquiry was set
up. In its report it expressed the opinion that:

"... Under the pressure of circumstances, the Greek Government employed this

land /the ex-Bulgarian district/ to settle refugees from Turkey. To oust

hese »efu;ves nov in order to permit the return of the former ovmers would
be impossible." 110/

The Commission of Inquiry therefore proposed that the Greek Government should

111/

the Bulgarian representative to the Council of the League of Nations endorsed the

compensate the Bulgarian nationals who had been deprived of their property;

Commissicn's proposal and recognized that the application of articles 3 and 4
of the Treaty of Sévres had been rendered impossible by events.llg/ In the opinion
of the International Law Commission, the Greek Govermment (despite the use of the

exyression "pressure of circumstances™ (force majeure in French) by the League

of Nations Commission of Enquiry) had not been in a situation in which it was
materially impossible for it to fulfil the obligation to respect the Bulgarian
property on its territory but in a situation of necessgity. VWhat had led the
Greek Government to act in a manner not in conformity with its international
obligations to Bulgaria was the need to safeguard an interest which it deemed
essential, namely, the provision of immediate shelter for its nationals who were
pouring into its territory in search of refuge. This conduct could thus be

purged of the imputation of international wrongfulness which would otherwise have

110/ "Report of the Commission of IEnquiry into the Incidents on the Frontier
between Bulgaria and Greece", League of Nations, Official Journal, 7th year, No, 2
(February 1926), annex 815, p. 209; and "Study” (document A/CN.Z7315), para. 125,

111/ Ibid., loc.cit.

112/ "Report of the Commission ..." loc.cit. p.111, and "Study"
(document A/CN.4/315) para. 126.
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attached to it. I'rom another standpoint, however, it still entailed the
obligation to compensate the individuals whom the act committed in a state of
necessity had deprived of their properties.

(14) Regarding cases in which the existence of a "state of necessity" was invoked
by a State to justify conduct not in conformity with an obligation ot to act",
particularly relevant are those cases where the "essential interest" of the Statle
threatened by a "grave and imminent danger" and safeguardable only through the
adoption of conduct which in principle was prohibited by an international
obligation was to ensure the sirvival of the fauna or vegetation of certain areas
on land or at sea; to maintain the normal use of those areas or, more generally,
to ensure the ecological balance of a region. It is primarily in the last two
decades that safeguarding the ecological balance has come to be considered an
"essential interest" of all States. Consequently, most statements of position
proposing to preclude on that basis the wrongfulness of conduct not in
corformity with an international obligation will be found to be contemporary
ones. But there are also a few precedents. In this respect, reference can be
made to the position adopted in 1893 by the Russian Government in the Case of

sealing off the Bussian coast. In view of the alarming increase in sealing by

British and United States fishermen near Russian territorial waters, and in view
of the imminent opening of the hunting season, the Russ.an Government, in oxrder
to avert the danger of extermination of the seals, issued a decree prohibiting
sealing in an area which was contiguous to its coast but was at the time
indisputably part of the high sea and therefore outside Russian jurisdiction. In
a letter to the British Ambassador dated 12/24 February 1893, the Russian Minister
for Toreign Affairs, Chichkine, explained that the action had been taken because
of the "absolute necessity of immediate provisional measures" in view of the
imminence of the hunting season. He added that he considered it:
"desirable to stress the essentially provisional nature of the aforementioned
measures ..., adopted under pressure of exceptional circumstances" _;j/
and declared his willingness to conclude an agreement with the British Government

with a view to a permanent settlement of the gquestion of sealing in the area.

113/ British and Foreism Siate Papers, 1893-1894, London,
H.M. Stationery Office, vol. 86, 1899, pp. 219 and 220, and "Study"
(document A/CN.4/315), para. 155.
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This position is therefore interesting as an affirmation of the validity of the
plea of necessity in international law and also because it brings out several of
the conditions that must in any case be fulfilled before one can even consider
vhether a situation of "necessity" justifies action by a State which is not in
conformity with an international obligation, namely, the absolutely “exceptional"
nature of the alleged situation, the "imminent" character of the danger

threatening a major interest of the State, the impossibility of averting such a
danger by other means, and the necessarily temporary nature of this "justification",
depending on the continuance of the danger feared.

(15) A case that has occureed in our own times and may be regarded as typical is

the Torrey Canyon incident. On 18 March 1967 the Liberian tanker Torrey Canyon,

with a cargo of 119,000 tons of crude oil, went aground on submerged rocks off

the coast of Cornwall but outside British territorigl waters. A hole was torn in
the hull, and after only two days nearly 30,000 tons of oil had spilt into the
sea. This was the first time that so serious an incident had occurred, and no one
knew how to avert the threatened disastrous effect on the English coast and its
population. The British Government tried several means, beginning with the use

of detergents to disperse the oil which had spread over the surface of the sea,
but without appreciable results., In any event, the main problem was the oil
remaining on board. In order to deal with that, it was first decided to assist a
salvage firm engaged by the shipowner in its efforts to refloat the tanker, but

on 26 and 27 March the Torrey Canyon broke into three pieces and 30,000 more tons

of oil spilt into the sea. The salvage firm gave up, and the British Government
than decided to bomb the ship in order to burn up the oil remaining on board.
The bombing began on 28 March and succeeded in burning nearly all the oil. It
should be noted that the British Government's action did not evoke any protests
either from the private parties concerned or from their Governments. It is true
that the bombing did not take place until after the ship had been reduced to a
wreck and the owner seemed implicitly to have abandoned it; but even before that,
when the action to be taken was under discussion, there was no adverse reaction
to the idea of destroying the ship, which the Government was prepared to do
against the wishes of the owner, if necessary. The British Government did not
advance any legal Jjustification for its conduct, but on several occasions it
siressed the existence of a Situation of extreme danger and the fact that the

decision to bomb the ship had been taken only after all the other means employed
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had failed.llﬂ/ Vhatever other possible justifications there may have been for
the British Government's action, it seems to the Commission that, even if the
shipotmer had not abandoned the wreck, and even if he had tried to oppose its
destruction, the action taken by the British Government wculd have had to be
recognized as internationally lawful because of a "state of necessity".

(16) As a result of the "Torrey Canyon" incident, conventional instruments were

prepared to enable a coastal State to take necessary measures on the high seas to
protect its coastline and related interests from a grave and imminent danger of
poliution fcllowing upon a maritime casualty.lli/ Despite this trend at the
treaty level, a state of necessity can still be invoked, in areas not covered

by these rules, as a ground for State conduct not in conformity with international
obligations in cases vhere such conduct proves necessary, by way of exception, in
order to avert a serious and imminent danger which, even if not inevitable, is
nevertheless a threat to a vital ecological interest, whether such conduct is
adopted on the high seas, in outer space or - even this is not ruled out — in an
area subject to the sovereignty of another State. The latter would apply for
example, if extremely urgent action beyond its frontiers were the only means for
a State to protect from fire a forest covering both sides of the frontier and

time and means were lacking for the organs of the neighbouring State to take the
necessary measures to extinguish the fire which had started to spread on its
territory. Other examples of the same kind can well be imagined.

(17) Another area in which States have frequently pleaded a situation of necessity
in order to Jjustify the adoption of conduct not in conformity with an international
obligation incumbent on them is that of obligations concerning the treatment of
foreigners. In these cases, the obligation at issue is more often a conventional
one, since customary obligations in this respect are relatively few and there are
differences of opinion as to thelr very existence and their scope. There is,

howvever, one case, already old, in which the parties to the dispute do seem %o

114/ On this case, see the white paper issued by the
United Kingdom Government, The "Torrey Canyon", Cmnd. 3246 (London,
H.M, Stationery Office, 1967).

115/ See, for example, article 1 of the International Convention relating to
Intervention on the High Seas in Cases of 0il Pollution Casualties (United States
Treaties and Other International Agreements, vol. 26, part I, 1975, p. 767) and
article 221 of the Informal Composite Negotiating Text (A/CONF.62/WP.10/Rev.2) of
the Third United Nations Conference on the Law of the Sea.
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have taken for granted the existence of an obligation on the State, under general
international law, ‘%o honour prospecting and exploitation concession contracts

concluded with foreigners. In the Company General of the Orinoco case, a I'rench

company had obftained from the Venezuelan Governnent concessions o exploit minerals
and develop a transport network in a large area over which Venezuela believed it
had sovereignty. However, much of the area covered by the concession contracts
was claimed by Colombia, which in fact had grounds for considerirg it part of its
territory. Colombia therefore strongly protested against the granting of the
concessions by the Venezuelan Government and demanded the return of the area
concerned., Venezuela, wishing to avert the danger of armed conflict with the
neighbouring republic, which was becoming imminent, felt obliged to rescind the
concessions it had granted and return to Colombia the areas over which it had
mistakenly exercised sovereign powvers. This led to a dispute between the
Venezuelan Government and the Company General of the Orinoco. The

I'rench Government having sided with the company, the case was referred to the
French/Venezvelan Mixed Claims Commission established under the Protocol of

27 February 1903. The Commission, however, accepted the argument advanced by
Venezuela, which had been forced to ammul the concessions granted to the French
company because of the real danger of war they had created. Umpire Plumley
therefore ruled that, in the exceptional circumstances of the case, it was lawful
under international law for the Venezuelan Government to rescind the concessions,
although he agreed that the company was entitled to compensation for the
consequences of an act which had been internationally lawful but severely
detrimental to its interests.llé/

(18) As regards cases in which the obligation arose out of an international
convention and the party concerned sought to justify non-compliance with the
obligation on the ground that it had acted in a state of necessity, there are
three that the Commission considers important enough to be cited. The first is

a very old case; it concerns an Anglo-Portuguese dispute dating from 1832. The
Portuguese Government, which was bound to Great Britain by a treaty requiring it
to respect the property of British subjects resident in Portugal, argued that the
pressing necessity of providing for the subsistence of certain contingents engaged

in quelling internal disturbances had justified its appropriation of property

116/ TUnited Nations, Reports of International Arbitral Awards, vol. X,
pp. 280 et seq.
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owmed by British subjects. Upon receiving that answer to its protests, the
British Government consulted its Law Officers on the matter. On 22 November 1832,

Mr. Jenner replied with the following opinion:

" v whether the Privileges and Immunities granted Zfo the British subjects/
are, under all circumstances, and at vhatever risk, to be respected, ... the
proposition camnot be maintained to that extent. Cases may be easily
imagined ir vhich the strict observance of the Treaty would be altogether
incompatible with the paramount duty wvhich a Nation owes to itself. Vhen
such a case occurs, Vattel, Book 2, C. 12, Sect.,170 observes that it is
'tacitly and necesganrily expected in the Treaty'. In a case, therefore,

of pressing necessity, I think that it would be competent to the

Portuguese Govermment to appropriate to the use of the Army such Articles

of Provisions etc., etc., as may be requisite for its subsistence, even
against the will of the Owners, whether British or Portuguese; for I do not
apprehend, that the Treaties betiween this Country and Portugal are of so
stubborn and unbending a rature, as to be incapable of modification under
any circumstances whatever, or that their stipulations ought to be so
strictly adhered to, as to deprive the Government of Portugal of the right of
using those means, which may be absolutely and indispensably necessary to
the safety, and even to the very existence of the State. The extent of the
necessity, which will justify such an appropriation of the Property of
British Subjects, must depend upon the circumstances of the particular case,
but it must be imminent and urgent". 117/

Despite its age, this case 35 therefore a particularly sound precedent, mainly
because the two parties were agreed on the principles enunciated and hence on
xpress recognition of the validity of the plea of necessity where the conditions
for it are fulfilled. But the case is also of interest because of the terminclogy
used, which is unusually apt for those times, and because of its contribution to
the definition of the two conditions - the "imminence™ and the "urgency" of the
danger to be avexrted.

(19) The second case, a century later and well known, is the Oscar Chinn case.

In 1931, the Government of Belgium adopted measures concerning fluvial transport -
designed to benefit the Belgian company Unatra - in what was then the Belgian Congo.
According to the United Kingdom, one of whose subjects, Oscar Chinn, had been
harmed by the measures in question, the latter had created a "de facto monopoly"

of fluvial transport in the Congo, which in its view was contrary to the principles
of "freedom of navigation", "freedom of trade" and "equality of treatment" provided

for in articles 1 and 5 of the Convention of Saint-Germain-en-Laye of

117/ McNair, International Law Opinions, (Cambridge, University Press, 1956),
vol., II, pp. 231 et seq.
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10 September 1919. The question was submitted to the Permanent Court of
Intermational Justice, vhich gave its judgement on 12 December 1934. The Court
held that the "de facto monopoly" of vhich the United Kingdom complained was not
prohibited by the Convention of Saint—Germain.;lg/ Having thus found that the
conduct of the Belgian Government was not in conflict with its international
obligations towards the United Kingdom, the majority of the Court saw no reason
to consider whether any wrongfulness in the conduct in question might have been
previvded because the Belgian Government had perhaps acted in a state of
necessity. The question was, however, considered in depth in the individual

opinion of Judge Anzilotti, who stated:

"6, If, assuming the facts alleged by the Government of the
United Kingdom to have been duly established, the measures adopted by the
Belgian Government were contrary to the Convention of Saint-Germain, the
circumstance that these measures wexre btaken to meet the dangers of the
economic depression camnot be admitted to consideration. It is clear that
international law would be merely an empty phrase if it sufficed for a
State to invoke the public interest in order to evade the fulfilment of its
engagements ...

"7. The situation would have been entirely different if the Belgian
Government had been acting under the law of necessity, since necessity may
excuse the non-observance of international obligations.

"The question whether the Belgian Government was acting, as the saying
is, under the law of necessity is an issue of fact which would have had to
be raised, if need be, and proved by the Belgian Govermment. I do not
believe that that Government meant to raise the plea of necessity if the
Court had found that the measures were unlawfuls it merely represented that
the measures were taken for grave reasons of public interest in order to
save the colony from the disastrous consequences of the collapse in prices.

"I% may be observed, moreover, that there are certain undisputed facts
which appear inconsistent with a plea of necessity.

"To begin with, there is the fact that, when the Belgian Government took
the decision of 20 June 1931, it chose, from among several possible
measures - and, it may be added, in a manner contrary to the views of the
Leopoldville Chamber of Commerce - that which it regarded as the most
appropriate in the circumstances. WNo one can, or does, dispute that it
rested with the Belgian Government to say what were the measures best adapted
to overcome the crisis: provided always that the measures selected were not
inconsistent with its international obligations, for the Government's freedom
of choice was indisputably limited by the duty of observing those obligations.
On the other hand, the existence of that freedom is incompatible with the
plea of necessity which, by definition, implies the impossibility of
proceeding by any other method than the one contrary to law.

118/ P.C.I.J., Series A/B, No. 63, p.89.
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"Another undisputed fact vhich seems irreconcilable with the plea of
necessity is the offer made by the Government to transporters other than
Tnatra on 3 October 1932. ‘lhatever its practical value, that offer showed
that it was possible to concede advantages to all enterprises, similar to
those granted to Unatra, and hence to avoid creating that de facto
monopoly which, in the submission of the Goverument of the United Kingdom
was the necessary consequence of the decision of 20 June 1931. 119/

The admissibility of the "plea of necessity™ as a principle, in internaticonal law
is evident from this opinion. At the same time, the concept of 'necessity"
accepted in international legal relaticns is vexry restrictive. It is restrictive
as regards the determination of the essential importance of the interest of the
State which must be in jeopardy in order for the plea to be effective; it is also
restrictive as regards the requirement that the conduct not in conformity with

an international obligation of the State must really be, in the case in question,
the only means of safeguarding the essential interest which is threatened.

(20) The third case is the one involving the United States and France that came

before the International Court of Justice in 1952 under the title Case concerning

rights of nationals of the United States of America in Morocco. One of the points

at issue was whether or not it was lawful to apply to United States nationals a
1948 decree by the Resident General of France in Morocco establishing a régime of
import restrictions in the French zone of Morocco in a manner that the

United States did not consider to be in conformity with obligations arising out
of treaties concluded between the United States and Morocco. The treaties in
question guaranteed to the United States the right freely to engage in irade in
Morocco, without any import restrictions save those specified in the treaties
themselves. In its defence, the TFrench Government asserted, inter alia, that the
import restrictions imposed by the decree were necessary for the enforcement of
exchange controls, such controls being essential to safeguard the country's
economic balance. It argued that that balance would have been seriously Jjeopardized
by the removal of exchange controls in a situation which had been rendered
critical by the fluctuation of the franc on the Paris black market and by the

"dollar gap" of Morocco.lgg/ The United States Governmment, for its part, denied

119/ Ibid., pp. 112-114.

120/ I.C.J., Case congcerning rights of nationals of the United States of
America in Morocco, Pleadings ..., vol. I, pp. 258 et seq., and "Study"
(document A/CN.4/315), para. 311.
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vaat the danger fcaxed Yy the ollicr party actually existed or that, in any event,
there was o commexion of the kind established Ly thot paaty betveen the necessity
of averiins~ such a danger and the resirictlons imposed o anewican imports

2]
l:l/ It did net, hovever,

vitlovt the congsent of the United States Government.
challenze outright the validity ol the "swpound" described by the

I'rench Govermment and ils possible applicability to situations other than that
involved in the particular case in questicn. The Couwrt did not have occasion to
rule on the issue. But in the opinion of the Commission, this case too provides
support for the recoegmition of the applicability of the plea of necessity in
international lawv. It is true that, in describing the sifuation characterized by
the '"necessity" of talking measures te avert the grave danger which would otherwise
have jeopardized an essential interest of the country, the French Government used

the term "force majeure'", but the characterigstics of the situation invoked were
H

not those of "material impossibility'; rather, they were those of a situation that
the Commission has termed a "state of necessity'.

(21) Vorthy of mention in an area related to that of the treaitment accorded to
foreigners within the territory of the State, namely, the obliéations imposed on

a State to refrain from placing restrictions on or impediments to the free

passage of foreign vessels through certain areas of its maritime territory, is

the WVimbledon case. During the Russo-Polish war of 1920-1921 the British vessel

Wimbledon, chartered by a Irench company and carrying a cargo of munitions and
other military material destined for Poland, was refused passage through the

Kiel Canal by the German authorities on the ground that, in view of the nature

of the cargo, its passage through German waters would be contrary to the position
of neutrality adopted by Germany in comnexion with the war between Poland and
Russia. The French Government protested, on the ground that Germany's conduct was
not in conformity with article 380 of the Treaty of Versailles. The ensuing
dispute was referred to the Permanent Court of International Justice, with the
United Kingdom, Italy and Japan, as co-signatories to the Treaty, intervening
before the Court on the side of France. The issue debated during the proceedings
was essentially whether or not the action talken by the German authorities with

regard to the Wimbledon was prohibited by article 380 of the Treaty of Versailles.

"

121/ I.C.J., op.cit., pp. 241, 248 et _seq. and "Study" (document A/CN.4/315),
para. 312.
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In its judgement of 17 August 1923, the Court ruled that it was, and that such a
prohibition in no way conflicted with the obligations of Germany as a neutral
State. Consequently, the Court did not have occasion to rule on any '"plea of
necessity" that Germany might have made. However, the question was mentioned
during the oral proceedings by the agents of the two parties. Tor instance, the

Agent of the French Government, Mr. Basdevant, said:

"7ill not the principles of international law, the general rules of the
law of nabtions, furnish some grounds for frustrating the rule of free
passage, through the Kiel Canal in the case of a vessel carrying military
material destined for a neutral State? Tirst let me say, without otherwise
dwelling on this point, that no arguments against the application of the
rule of free passage have been advanced on the ground either of impossibility
of compliance or of the danger which compliance with the provision might
have created for Germany; the plea of necessity was not madc at all. Indeed,
any such arguments seem inconceivable in this case". ;gg/

Again, the Agent of the Italian Government, Mr. Pilotti, observed that:

"Weither would it be possible to speak of force majeure, or more
particularly of that concept which has been expressly sanctioned in the first
book of the German Civil Code relating to the exercise of rights in general
(227), and which, besides, lends itself to controversy; I mean the status
necessitatis.

"Indeed, there is no proof to show that the war between Poland and
Russia, in consequence of the acts accomplished by the two belligerents,
constituted for Germany that immediate and imminent danger, against which
she would have had no other means of protection but the general
prohibition of the transit of arms through her ferritory, and particularly
that such a danger should have continued to exist at the time when the
'"Wimbledon' presented itself at the entrance of the Cangl". 123%/

122/ P.C.I.J., Series C, No. 3, vol. I, pp. 178 et seq.

123/ Ibid., pp. 284 et seq.

After responding to some of the other arguments put forward by
Germany, Mr. Pilotti returned to the subject, concluding:

", .. the discussion is brought back to the simpler and safer ground
of looking for some juridical reason Jjustifying the voluntary
non-execution on the part of Germany of her obligations, which reason
could only be a material impossibility or the status necessitatis.
Now surely, from that standpoint it is not sufficient to invoke
merely general ideas of sovereignty and neutrality". (Ibid., p. 288)
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Finally, the German Agent, Mr. Schiffer, said:

"The representative of one of the applicant parties argued that Germany
claimed that she acted under the jus necessitatis. This is not the case.
There was no impossibility whatever for Germany to carry out the Treaty;
nor has Germany contravened the Treaty. ... I repeat that it is not the
intention of the German Government to claim any jus necessitatis. On the
contrary, Germany claims that she has remained true to her conventional
obligations resulting from the Treaty ...". 124/

The VUimbledon case therefore shows a significant concurrence of views as to the
admissibility in general international law of "necessity" as a circumstance
precluding the wrongfulness of State conduct not in conformity with an international
obligation and a no less significant contribution by some of the protagonists to
the definition of the conditions to be fulfilled in order for the existence of
such a circumstance to be recognized.

(22) The Commission then went on to examine cases in which a state of necessity
has been invoked to justify conduct not in conformity with international
obligations relating to respect by a State of the territorial sovereignty of

other States. History shows that 6n many occasions Governments have tried to give
necessity a leading role as justification for acts committed in breach of an
obligation of that kind., And it is mainly these cases which have been the focal
point of the argument concerning the general admissibility of the plea of
necessity; it is they which have done most to mobilize a large section of learned
opinion against the very principle of such a plea. In the opinion of the
Commission, however, the interest of these cases is nocw much more limited. They
are, indeed, mainly cases in which the existence - usually spurious - of a state
of necessity was alleged in order to Jjustify either the annexation by a State of

125/

the territory or part of the territory of another State, or the occupation and

124/ Ibid., p. 314.

125/ Mention may be made of the cases of the Free City of Krakow, annexed
by Austria in 1846 (E. Hertslet, Map of Burope by Treaty (London, Butterworths,
1875), vol. 2, pp. 1061 et seq.; G.F, de Martens, Nouveau Recueil général de
traitdes, vol. X, pp. 111 and 125); the annexation of Rome by Italy in 1870
ZSIOI—CNR, La Pragsi italiana di diritto internazionale, Dobbs Ferry (N.Y.),
Oceana, 1970, lst series (1861~1887), vol. II,pp. 871 et seq.); the amnexation of
Bosnia~Herzegovina by Austria-Hungary in 1908 %gritish Documents on the Origin of
the War of 1898-1914, London, H.M, Stationery Office 1928, vol. V,pp. 398 et seq.);
and the annexation of Ethiopia by Italy in 1936 (League of Nations, Official
JournalS eighty-eighth session of the Council, lst meeting, 3 September 1935,

p. 1137).
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use, for purposes of war, of the territory of a State which had been neutralized

by a treaty concluded before the outbreak of war betieen some of the parties to

the Treaty,lgé/ or of the territory of a State which had declared its neutrality

in a war between other Statesrlgz/ in short, actions all of which consist, in one
way or another, of an assault on the very existence of another State or on the
integrity of its territory or the independent exercise of its sovereignty.
Vhatever the situation in international law may have been at the time of these
actions, what is in no doubt at all is that, at the present time, any use by a
State of armed force for an assault of the kind mentioned against the sovereignty
of another State, indisputably comes within the meaning of the term "aggression"
and, as such, is subject to a prohibition of jus cogens - the most typical and

incontrovertible prohibition of jus cogens. And in the opinion of the Commission,

126/ Vhat may be considered the "classic" case was the occupaticn of
Iuxembourg and Belgium by Germany in 1914, which Germany sought to justify on the
ground of the necessity of forestalling an attack on its territory by France
through Luxembourg and Belgium. See, in particular, the note presented on
2 August 1914 by the German Minister in Brussels to the Delgian Minister for
Foreign Affairs (J.B. Scott, Diplomatic Documents Relating to the Cutbreak of the
European War (Oxford University Press, 1916), part 11, pp. 731-7%2) and the speech
in the Reichstag by the German Chancellor, von Bethmann Hollweg, on 4 August 1914,
containing the well-known words "wir sind jetzt in der Notwehr; und Not kennt
kein Gebot" (Jahrbuch des Vglkerreohts, III Band (Sonderband): Politische Urkunden
zur Vorgeschichte des Weltkrieges, 1916, p.» 728).

127/ Such cases are very numercus; mention may be made of the occupation of
Korea by Japanese troops during the Russo-Japanese war of 1904 (see the documents
cited by L.T. Hazan, L'état de nécessité en droit pénal inter-étatique et
international (Paris9 Pedone, 1949), p. 53); the occupation of certain Greek
territories or islands by the Intente Powers during the First World War for use as
bases for their military operations against Turkey (see the documents cited by
T.P. Ion, "The Hellenic crisis from the point of view of institutional and
international law", part IV, American Journal of International Law, Washington,
vol. 12 (1918), pp. 564 et seg.); the occupation by Germany, during the
Second Vorld War, of Denmark, Norway, Belgium and Luxembourg and, by Germeny and
Italy, of Yugoslavia and Greece (see the Trial of German Major War Criminals,
Proceedings of the International Military Tribunal Sitting at Nurembergz, Germany
(London, H.M. Stationery Office, 1950, part 22, pp. 4%5-439); and the occupation,
during the same war, of Iceland by the United Kingdom (ibid., part 19, p. 59), of
Iran by the United Kingdom and the Soviet Union (G. Kirk, Survey of International
Affairs 1959/1946. the Middle East in the Var (London, New York, Toronto, Oxford
University Press, 1952),pp. 133 et seq., and M, Whiteman, Digest of International
Law, Washington, United States Govermment Printing Office, vol. V, pp. 1042 et seg.)
and of Portuguese Timor by the Netherlands and Australia (Keesing's Contemporary
Archives, vol. IV, pp. 4946 et seq.). In so far as any "justification" of these
actions was sought, "necessity"” was always invoked, with verying degrees of
candour. '
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as explained below in paragraph (37) of this commentary, no invocation of a state
of necessity can have the effect of precluding the international wrongfulness of
conduct not in conformity with an obligation of jus comens. It would be
particularly absurd if the obligation prohibiting any use of force which
constitutes aggression had the power, because of its peremptory nature, to render
veld any agreement to the contrary concluded between two States, so that prior
consent by the State subjected to the use of force could not Lave the effect of
"Justification", but such an effect could be attributed to the assertion of a
state of necessity, if genuine, by the State using force. It may be added that
article 5 of the definition of agrression adopted in resolution 3314 (XXIX), of
14 December 1974, by the General Assembly, provides, in paragraph 1, that "No
consideration of whatever nature, whether political, economic, military ox
otherwise, may serve as a justification for ag‘,:.,fression.-l'-g§ The Commission has

no doubt that vhatever the extent of the effect of justification claimed for a
state of necessity, it can never constitute a circumstance precluding the
wrongfulness of State conduct not in conformity with the obligation to refrain
from any use of force constituting an act of aggression againét another State.
(23) It remained to consider the .roblem of the possible existence of conduct
which, although infringing the territorial sovereignty of a State, need not
necessarily be consicered as an act of aggression or not, in any case, as a
breach of an international obligation of jus cog.ns. If that were so, the
question might arisa whether a state of necessity could be invoked to justify an
act of the 3tate not in conformity with an obligation of that kind. The
Commission is referring in particular to certain actions by States in the
territory of other States which, althcugh they may sometimes be of a coercive
nature, serve only limited intentions and purposes bearing no relation to the
purposes characteristic of a true act of aggression., These would include, for
instance, some incursions into foreign territory to forestall harmful operations
by an armed group which was preparing to attack the territory of the State; ox

in pursu.t of an armed band or gang of criminals who had crossed the frontier and
perhaps had their bases there, or tr protect the lives of nationals or other
persons attacked or detained by reusiile forces or groups not under the authority
and control of the State, or to elimirate or neutralize a source of troubles which
threatened to occur or to spread across the frontier. The common feature of these
casés ig, first, the existence of grave and imminent danger to the State, to some

128/ Official Records cf the General Assembly, twenty-ninth session,
Supplement No. 31 (A/96%1, p. 143).

-2 -



of its nationals or simply to people — a danger of which the territory cf the
foreign State is either the theatre or the place of origin, and which the foreign
State has a duty to avert by its own action, but which its unwillingness oxr
inability to act allous to continue. Another common feature is the limited
character of the actions in question, as regards both duration and the means
employed, in keeping with their purpcse, which is restricted to eliminating the
perceived danger.

(24) 1In the past, there has been no lack of actual cases in vhich necessity was
involzed precisely to preclude the wrongfulness of an armed incursion into foreign
territoxry for the purpose of carrying out one or another of the operations
referred to above. To cite only one example out of the many involving situations

of this kind, there was the celebrated Caroline case, in which British armed forces

entered United States territory and attacked and destroyed - also causing loss of

life ~ a vessel owned by American citimens, which was carrying recruits and

129/

military and other material to the Canadian insurgents.—™ For the State organs

129/ The action occurred during the night of 29 December 1837. Necessity
was first mentioned as a ground, in response to the American protests, by the
British Minister in Washington, I'ox, who referred in that connexion to the
mecessity of self-defence and self-preservation'; the same point was made by the
counsel consulted by the British Government, who stated that "the conduct of the
British Authorities" was justified because it was "absolutely necessary as a
measure of precaution" (see respectively V.A. Manning, Diplomatic Correspondence of
the United Statess Canadian Relations 1784-1860 (Washington, Carnegie Endowment
for International Peace, 1943), vol. III, pp. 422 et seq., and A. McNair, op.cit.,
vol., IT, pp. 227 et seq. On the American side, Secretary of State VWebster replied
to Minister I'ox that '"nothing less than a clear and absolute necessity can afford
ground of justification" for the commission "of hostile acts within the territory
of a Power at Peace" and observed that the British Government must prove that the
action of its forces had really been caused by "a necessity of self-defence,
instant, overwhelming, leaving no choice of means, and no moment for deliberation",
(British and Foreign State Papers, 1840-1841, London, H.M. Stationery Office,
vol. 29, pp. 1129 et seq.). Although he used the term "self-defence", it was to a
state of necessity - in the sense in which that expression is used by the
Commission - that the American Secretary of State was referring; for he did not
make the preclusion of wrongfulness depend on the existence of a prior or
threatened aggression by the State vhose territory had been violated, or on any
kind of wrongful act on its part. In his message to Congress of 7 December 1841,
the President of the United States reiterated that "This Government can never
concede to any foreign Govermment the power, except in case of the most urgent and
extreme necessity, of invading its territory, either to arrest the persons or
destroy the property of those who may have violated the municipal laws of such
foreign Govermment, or ..." (A.D. McNair, op.cit., vol. II, pp. 193 et segp).
Thus, eliminated on the plane of principle, the divergence of views shifted to that
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and for the writers of the time, with regard to the possibility of invoking a
state of necessity, it made no difference whether the obligation with which the
act of the State was not in conformity was or was not an obligation relating to
respect for territorial sovereignity. DBut can the same be said today? Apart from
doubt on the question whether all international obligations concerning respect for
the territorial sovereignty of States have really become obligations of

jus covens, it must be borne in mind that Article 2, paragraph 4, of the Charter
of the United Nations requires Member States to refrain from the use of force
"against the territorial integrity or political independence of any State or in
any other manner inconsistent with the purposes of the United Nations". Now this
requirement raises another question, namely, that of the possible effect of treaty
provisions which explicitly, or even implicitly, exclude the possibility of
invoking a state of necessity as a circumstance precluding the wrongfulness of

an act of the State not in conformity with one of its intermational obligations.
As can be seen from what is said below in paragraph (3%8) of this commentary, the
Commission considered that the possibility of invoking this exception should be
excluded not only when such exclusion is provided for by an express treaty
obligation, but also when it follows implicitly from the text of the treaty.

That being so, the problem is reduced to knowing whether the Charter, by

Article 2, paragraph 4, is or is not intended to impose an obligation which cannot
be avoided by invoking a state of necessity. It has been observed in this
connexion that Article 51 of the Charter mentions only self-defence as an
admissible form of the use of armed force. Should it be inferred from this that
the drafters of the Charter might have had the intention of implicitly excluding
the applicability of the plea of necessity, however well founded it might be in

of fact. The incident was not closed until 1842, with an exchange of letters in
which the two Governments found themselves in agreement, both on the basic
principle that the territory of an independent nation is inviolable and on the
fact that "a strong overpowering necessity may arise when this great principle may
and must be susper ‘ed." "It must be so", added Lord Ashburton, the

London Government's ad hoc envoy to Washington, "for the shortest possible period
during the continuance of an admitted overruling necessity, and stirctly confined
within the narrowest limits imposed by that necessity" (British and Foreisn State
Papers, 1841-1842, London, H.M. Stationery Office, vol. 30, pp. 195 et seg.). See
ibid., pp. 201 et seq., for Secretary of State Webster's reply. Thus, the
applicability in principle of the plea of necessity in the area under discussion
here was expressly recognized by the two Powers between which the dispute had
arisen.
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specific cases, to any conduct not in conformity with the obligation to refrain
from the use of force? The Commission considered that it was not called upon to
take a position on this question. The task of interpreting the provisions of the
Charter devolves on other organs of the United Nations.

(25) The Commission will here only point out that after the Second Vorld War, and
hence after the adoption of the Charter, there is only one known case in which a
State invoked a state of necessity - and then not exclusively ~ to justify
violation of the territory of a foreign State: this is the case of the despatch of
parachutists to the Congo by the Belgian Government in 1960. According to the
Belgian Government the parachutists were sent to the Congo to protect the lives of
Belgian nationals and other LEuropeans who, it claimed, were being held as hostages
by army mutineers and the Congolese insurgents. Mr. Byskens, the Belgisn Minister

for Toreign Affairs, told the Senate that the Government had found itself "in a

Z,
2.

situation of absolute necessity". He repeated that Belgium had been '"forced
by necessity" to send troops to the Conge in his subsequent statement to the
Security Council, when he also emphasized that the action taken had been "purely
hunanitarian", had been limited in scope by its objective and had been conceived
as a purely temporary action, pending an official intervention by the

131/

United Nations. The Congolese Government, in its reply, maintained that the
justification asserted by Belgilum was a pretext, that its real objective was the
secession of Katanga and that, consequently, an act of aggression had taken
plaoe.lég/ The views expressed in the Security Council were divided between two
npposing positions; both sides, however, concentrated on determination and
evaluation of the facts.léé/ Wo one took any position of principle with regard to
the possible validity of a "state of necessity" as a circumstance which, if the »

conditions for its existence were fulfilled, could preclude the wrongfulness of

130/ Tor text see D.W. McNemar, "The post—independence war in the Congo',
The Intermational Law of Civil War, R.A, Falk, ed. (Baltimore and London,
The Johns Hopkins Press, 1971), p. 273.

131/ Official Records of the Security Council, Fifteenth Year, 873rd meeting,
paras. 182 et seq., 192 &t seq.; 877th meeting, para. 142; 879th meeting, para. 151.

1§2/ Ibid., 873rd meeting, paras. 31 et seg.

1§§/ Ibid., 873rd meeting, para. 144; 878th meeting, paras. 23, 65, 118;
879th meeting, paras. 65 et seq.
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an act not in conformity with an intemmational obligation. Hence all that can be
s=id is that there vas no denial of the principle of a plea of necessity as such.
26)  ia other cases in uvhach armed operations have been undertalen on foreisn
tepoltory rfor purpoces saild to be "humanitarian", the State vhich underteook then
e relied on other justifications, such as the consent of the State in whose
texvritery the operations took placelié/ or self—defence;izi/ The concept of state
of necessity has Dbeen neither mentioned nor taken into consideration, even in
cases vhere the existence of consent or a state of self-defence has been contested,
and even if some of the facts alleged might relate more to a state of necessity
than to sclf-defence.
It may, however, be that the preference for other justifications than that

of necessity was due, in these cases, to an intention of bringing out more
clearly certain alleged aspects of the case, such as the ncn-innocence of the
State against vhich the act was committed, or to a belief that it was not
possible to prove that all the particularly strict conditions for the existence of
a genuine state of necessity were fulfilled. It must, in any case, be concluded
that the practice of States is of no great help in answering the question

specifically raised in paragraph (23) above.

134/ At the time of the second Belgian intervention in the Congo -~ also
defined as an "emergency rescue mission” - which took place in 1964, the
Belgian Government invoked as its justification the consent of the
Congolese Government, which the latter contested (Official Records of the
Security Council, nineteenth year, Supplement for October, November and
December 1964, documents S/6055 and S/6063).

The same justification has sometimes been invoked for raids carried out by
organs of a State in foreign territory to liberate the hostages of terrorists
who have diverted aircraft., This was the case of the Federal Republic of Germany
in the raid on Mogadishu (Somalia) in 1977, and of BEgypt in the raid on
Larnaca ZCyprus) in 1978,

135/ This was the case of the raid on Entebbe (Uganda), undertaken by
Israel in 1976. (TFor the various positions taken on the subject of the raid and
the draft resolutions, none of which were adopted, see Official Records of the
Security Council, thirty-first year, Supplement for July. August and September 1976,
documents $/12123, 12124, 12132, 12135, 12136 and 12139, and Official Records of
the Security Council, thirty—first year, 1939th, 1941lst and 1942nd meetings).

o
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(27) The Commission finally came to consider the cases in which a State has inva' i
a situation of necessity to justify actions not in confeormity with an intcrnaticucl
obligation wder the law of war and, more particularly, has pleaded a situntion
coning within the scope of the special concept described as "nccessity of war".
There has been nuch discussion, nainly in the past, on the question whcther sr noe
"mecessity of war! or "military neccssity! can be invoked to justify conduct net in
conformity with that required by obligations of the kind herce considered. In thas
point o preliminary clarification is requircd. The principal role of "nilitory
ncccssity! is not that of o circumstance exceptionally precluding the wrongfulncss
of an act which, in othcr circumstances, would not be in conformity with an
obligation wnder intcrnational law, Military nccessity appears in the first ploace
as the wnderlying criterion for a whole scrics of substantive rules of the law of
wor and neutrality; namely, those rules which, by derogotion fronm the principles of
the law of peacc, confer on a belligerent Statc the lcgal faculty of resorting, os
against the cncny and agoinst neutral Statos (and agninst their nationals), to
actions which ncet the nceds of the conduct of hostilitics. In reclation to these
rules, thercfore, what is involved is certoinly not the cffect of "nccossity" as o
circumstance prcecluding the wrongfulness of conduct which the applicable rule dices
not prohibit, but rather the cffcct of 'hon-neccusity" as o circumstonce precluding
the lawfulness of conduct which that rule normally allows. It is only when this
'mgcossity of war'", the rccognition of which is the basis of the rulc and its
applicability, is scen to be abscnt in the case in point, that this rulce of the
spceial law of war and neutrality must not apply and the general rule of the low of
pcacc prohibiting certain actions again prevails, It follows that all the - vory
nuricrous - positicns taken on this gquestion arc without relevance for the purposcs
of deternining the content »f the rule which the Commission is here called upon to
codify.

(28) Having clarifiod this point, the Cormission rust, however, note that some
writers have referred to the concept of "military nccessity woth a purposc which is
really the same as that pursued by the Cormission in the prescent article, nonely,
to deternine whether there arc circumstances connccted with the idea of nccessity,
which arc capable, as such, of precluding, oxccptionally, the wrongfulncss of
conduct not in confsrmity with an international obligation., What thesc writers werc
studving is the question whether this particular kind of nccessity, the objcct of
which is to safeguard the vital intercest of the success of nilitary operations

against the cncrny and, in the last resort, of victory over the cnery, can have the
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oot of prealntivg the wreengfulness £ State confuet not in eonforndty with onc of
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the teene ~nt nethods of ¢ mlucting hostilitics between then, the gencral jarpose
elne by attonuetce the rigours orf war.li&f Thoese ave what arce called the rulces »f
gacenitarion law eppliceoble to oxned conflictsy rnost ~f then, moresver, arc
Aicl rules, The Commission locs not belicve that the oxistence of o situotim
noaesaity f the kind indicated can pornit o Stote o disobey one of the

A L
ol cve-rentioned rules of hunonitarion law. In the first place, sene of these rulces
cre, in the opinion of the Cormission, rules which imposc obligations -»f jus cujins,
and as stated below in paragraph (37) of the present commentary, a state of
nicessity cannot be invekedl £~ justify non-fulfilnment of onc of thesce obligations.
In the sceond nlace, cven in rejard to ~Dligations of hunanitarion law which arce not
Mlipations of jus cosiens, it must be borne in s, that te adndit the possibility

~f not fulfilling the ~bligations inposing linitations on the nethod of conducting
h:ostilitics whencver o belligerent found it nccessary tc resort to such nmeans in
crler to onsure the success of a nilitary operation, would be tantanount to
accopting o principle which is in absolute comtradiction with the purposcs of the
leoal instruments drawn up. The rules of humanitorian law relating to the conduct
nf nilitary operations were adopted in full awarcncss of the fact that "military

nceessity" was the very criterion of that e¢nduct. The representatives of States

136/ Attention nmay be drawn, in this connexion, to the £51lowing works:
I8dcrs, "Kricg und Kriegsrcecht in allsencinen®, Hondbuch des VElkerrcchis,
F.J. von Holtzendorff, od., (Berlin, Habol, 1889), vol. IV, pp. 253 ¢t scq.;
M., Huber, "Dic Kricgsrechtlichen Vertrfge und dice Kriegsraison', Zeitschrift filr
Vilkcrrecht unl Bundesstoatrecnt, vol. VIT <l913), 70s 351 ¢t sca.; D. Anzilotti,
Cors>y di diritts internazicnole (Rome, Athenacun, 1915), vol. IIL, pp. 207 ot 5Cq.;
U. Borsi, "Ragi-nc di gucrra ¢ stoto d4i nocessitd nel diritte internazionale',
Rivista di diritto intcrnoziomale, Rome, scrics II, vol. V, No. 2 (1916), pp. 157
¢t scge; Ch. de Visscher, "Ies lois de lo guerre et la théoric de la nécessité!,
Rovuc_iénérale dc droit internaticnal public, Paris, vol. XXIV (1917), pp. T4
ct scge.; P. Weiden, "Neceasity in international law", Tronsactions of the Grotius
Socicty (Tondon-Wew York, Wildy and Ocecona, repr., vol. 24 (1939)), pp. 105 ct scg;;
N.H.C. Duabar, "Military nccessity in war crines trials", The British Ycarbook of
Internotional Law, Londm, vol, XXIX, pp. 442 ¢t scg.; W.G. Drwney, "The Law of
Wor end Military Necessity'", The Anerican Journal of International ILow,
Washington, D.Ce, val. 47, No. 2 (April 1958), pp. 251 ot scqge; W.V. O'Bricn,
"The neaning of 'militory nccessity! in intcrnational law", World Polity, vel. T
(1957), »p. 109 ct sca.; A.P. Screni, Diritis intcrnazionale, Milan, Giuffré,
1965, vol. IV, pp. 1927 ¢t seq.; G. Schwartzonbercer, International ILew as
Intorpreted and Apnlicd by International Courts and Tribunals (London, Stevens,
1968), vol. II, pp. 128 ct scq.
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wh £ rmdnte? thehse rulis intendeld, by sc doing, to inposc certoin Lindts nn Stetrwu
an Py provide for osome restrictions wn the alnost total freedom »f actirn »f which
bellincronts tale advantase in their reciproccl relotions by virtue £ thic
criteriqn.,  An? they surcly did not intend to allow nccessity of war to dostray
retrospectively what thoy hal achicved with such difficulty. They were aiso fully

aware that compliance with the restrictions they were proviling for night hinder thc

nly in cascs where they would not hinder the success »f o military operation, they
would have soil so expressly or, morc probably, would have abandoncd their tosk as
being of relatively 1little value. The purposce of the hunanitorion law conventions
was to subordinote, in s-me ficlds, the intcrests of a bellijerent t5 o higher
intercst; Stotes signing the Conventions undertook 5 accept that subordination arng
not to try t+ find oretexts for cvading it., It would be absurd to invoke the ideo
I nilitory nccessity or nccessity of war in nrder to evade the duty to conply with
Hligations designed; precisely, o prevent the necessitics of war fronm cousing
suffering which it was dcesired to prescribe once and for all. It is true that sone
-f these conventions on the hunanitarian low of wor contain clauscs providing for
an cxplicit cxception to the duty to fulfil the obligations they imposcs: this is in
the casce of "urgent military necessity". But thesc arc provisions which apply only
to the cascs cxpressly provided for. Apart from these cascs, it follows implicitly
fron the text of the conventions that they do not adnit the possibility of invoking
nilitary nccessity as o justification for State conduct not in confornity with the
obligations they imposc. And as will be scen below in paragraph (38) of this
comnentory, the Cormission took the view that o State camnot invoke o statc of
nceessity 1f that is expressly or inplicitly prohibited by a conventional
instruncnt.

(29) With regard to the positions taken on the adnissibility or non-adnissibility
T state of nccessity as o circunstance which can preclude the wrongfulness of an
act of the State not in conformity with an internmational cbligation, the Comnissiom
first noted that the idea that nccessity can, cxceptionally, justify Statc conduct
contrary to an international obligation is explicitly accepted - although in the
cmtext of rescarch in which analysis of internal law is nixed with that of
international law - by classical writers‘in our discipline, such as B. dc Ayala,

4. Gentili and, cspecially, H. Grotius in the 16th and 17th centurics, and
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3. Tufoniorf, €, Volff and E, de Vattel in the 18th contury.léZ/ Althoush it was
not contostod, this acceptance was accompanicd by very restrictive conditions.,
Darin the 19th contury, there appearcd the firgt offorts of cortain supporters of
Hiia positionéjﬁ/ %o clothe the recognition of the pretext of ncecessity with a
princinle of "justification". At the same time, there appeared the first
oppouibicn by ceortain writerslég/ to the hithcrto unchallenged idea. But the
Cammission considers it usoful to cmphasize that the arguments advanced by these
firat opponents, which were taken up by ncarly all their successors having the
same position, do not in fact amount to a real rejcction of the idea of neccessity
itself as on oxceptional justification of certain State conduct. They rather
represent o twofold reaction: (a) on the theoretical lovel, to the cumbersome
apparatus of "frundations" and "justifications", with which the advncatos of the

idea of nccessity now wished %o accompony it, amd (b) on the practical level, to

137/ Scc B. de Ayala, Do jurc ¢t officiis bellicis et disciplina militeris,
1ibri tres (1582), The Classics of International Law, Washington,. Cornegic
Institution, 1912, vol. II (translation) p. 135; A. Gentili, De jurc belli,
livri tres (1612), The Classics of International ILaw, Carncgic Fndowment for
International Pcacc, Oxford, London, Clarcndon Press, Milford, 1933, vol., IL
(tronslation), p. 351; H. Grotius, D jurc belli ac pacis, libri tres (1646),
The Classics of International Law, op. cite, 1925, vol. II (tronslation),

p. 193 and 195; S. Pufendorf, De jurc naturac ot gentiun (1688), The Classics
of Intornationnl Iow, op. cites 1934, vol. II (transiation) pp.. 295 and 2965

C. Wolff, Jus gontiunm methodo sciontifice pertractatun (1764), The Classics of
Internotional Iow, op. cite, 1934, vol, II (franslation), PPs. 173 and 1743

E, de Vattel, Lc droit des gons ou principes de la Joi noturclic (1802),

Tha Clessics of International Taw, Carncgic Institution of Washington, 1916,
vol. I, p. 341,

138/ Anong others, J.L. Kliiber, Droit des geons nodcsrne de 1'Europe, Paris,
Alliaud, 1831, p. 41, 75 ¢t scge; W.H. Hall, A Treatics: on International Iaw, .
Bth ed., Oxford, Clarcndon Press, 1924, p. 65, 322 ot seg.; H. Wheaton, Elcnents

£ International Iaw (1866), The Glassics of Intornational Lew, op. cit., 1936,
De 75 and 763 A.G. Heffter, Das curopfische Vilkerrccht der Gogenwart, Tth cd.,
Berlin, Schrocder, 1882, p. 68; A. Rivier, Principes du droit dos gons, Paris, .
Rousscau, 1896, vol. I,. p. 277 aul278; T. Twiss, Thc Law of Notions (Considored os
Indcpbndcpt Folitical uonmunltloQ), rovisud éd., Oxford, Clartndon Press, 1884,

De 178 ¢t 5cge, 184 and 185.

W/Ammroﬂmm,P.kamlhdﬁinmmmﬁmmlmmhc,Eﬂmhtrnﬂaﬁml
by P. Pradicr-Fodéré, Paris, Durond .ct Pedone~Iauriely p.. 344.ct. scgda;.
P, Pradier-Foddéré, Traité de droit 1ntcrnatlonal public europden et amerloallp_
Taris, Pedonc, 1885-1906, vol, I, p. 3743 J. Westlake, Chapters on Principles of
International Law, Cambridge, University Press, 1894, p. 113aml 1143 307 ct _scq.
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the entivcly ebuwsive o licotion £ the Ldee by coztoin Goveromionts, During
the fwordtd B b e wen o Boagedt oo s by Ao A Yioal AT R T
I3
.
cmnee b wrate U e TRy In Int onetionat Ty ratunlldny lu”T;ESCl,—*“/

altbvush 1t rorcinet cianlio 2 onl the marlor win suloorted the  avolicalility of

1.0/ TH put it Lninly, 1t i t, co »f the cxistonce of o
"fundanental ondl "motural!” rijht f "sclf-prescervation' thot is the tornset »f
thise moking this critical rcevisiom, and it is, sceondly, the coneern caused by
the quite inadidiscible wse of the Llca [ sclf-preservation x of Nut made by
States £or purtosces of cxponsion and Comination, which lcads thesce writers to toke
an ottitude thot is, in principle, hostile b2 recognitism of the concept of state
of necessity in the international logonl orler. On the ther hand, it rust be said
that certain writers rore porticularly awere ~f the reolitics of intecrnotional
life, such as J. Vestlake (Ou. cite, p. 115), whilc oxpressing their ooposition t-
general recognition of o justification !

vased on stote of necessity, do not think
it neccessary to carry their opposition s> far as to deny the applicability of that
Justification to conduct not in confornity with certain kinds of obligation. In
cascs where the oLligatin not fulfillced relates to matters less esscntial than
respect for the sovercimmty »f others, which are thus lcss dengercus to
international lifc, it is felt that oppositisn to the idea of state of nccessity
as a circunstance which can preclude the wrongfulness of the cwnduct in qucstion
has no raison L'&trc ond is not maintained.

1.1/ Anong the writers cpposced to making statc of ncecessity a circunstance
vrecluding wrongfulness in international law, are P. Fauchille, Traité de dxoit
internatisnal public, 8th cd., by Benfils, Paris, Rousscau, 1922, vol. I, n. 420
and /A21; Borsi, loc. cite, pe 172 ot scg.; 181 ¢t seq.; A. Cavaglicri, "Io stato
di necessita ncl diritto internazi~nale", Rivista italiano per lc scicnze
piuridiche, 1917, 7. 89 et scqg.; 1918, 2. 171 ¢t sceq.; and "Regles générolcs du
droit de 1o paix™, Recucil des cours de 1ll'Acolénmic de droit international de
Lo Heoye, 197131, vol, 26, p. 558 ¢t scg.; Ch. de Visscher, "Les lois de lo
CUCTTC see'y 10C. cit., De 75 ¢l scq.; and "La responsabilité des Etats',
Billiotheca Visscriann, Loyden, Brill, 1924, vol. IT, p. 112 and 113, cond Tudories
et 1dalités on droit international public, Gth od., Paris, Pcdonc, 1970, p. 514
ct scq.; B.C. Rodick, The Doctrinc of Heccssity in Internaticnal Lew, New York,
Columbia University Press, 1928; A. Verdrrss, "Regles pénérolces du droit
international de la paix", Recueil des gours, 1929-V, Paris, Hachette, 1931,
vol. 30, D. 489 and;90; H. Kelscn, "Unrccht und Unrechitfolpe im V8lkerrecht!,
Zeitschrift fir Sffentliches Rechb, Viemns, vol., XIT, fasc. . (October 19%2),

D. 568 ¢t seq.; J. Besdevan®, "Régles générales du droit de la paix", Recucil
des cours, 1936-IV, raris, Sirey, 1937, vol. 58, p. 551 ¢t scq.y A. Vonlanthen,
Die v8lkerrcchtliche Sclbstbchauptung des Staates, Fribourp iSwitzorland),
Poulusdruckerei, 19%%, po. 175 ¢t scg.; IL.T. Hozon, L'état dc néccssité con droit
-énal interétatigue ¢t international, Paris, Pedone, 1949; 8. Glaser, "Quclques
renarques sur 1'état de nécessité cn droit international", Revue de droit pénal
ot de crininologie, 1952, p. 599 ¢t scq.; D. Guggenhein, Troaité de droit
international -ublic, Geneva, Georg, 1954, val. I, p. 61 ct sege; D.W. Bowett,
Self-defence in Internotionol Law, Manchester University Press, 1958, p. 10;

J.L. Bricrly, The Iaw of Nations, 6th cd., by H. Weldock, Oxford, Oxford
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that o n““l“-iéi/ Avart fron o fow Jifferences in the interpretation of State

crectice; 10 is neinly the 10 fear f 2huses which Ceternines the pposition

v

University DPress, 1963, ». 503 ot scg.;  G. Dohn, Vilkerrceht, Stuttsart,
Kohlhonmer, 1960, v~1. II, ». .1i3; I. Brownlic, International Toaw and the Usc af
Foree by States, Oxford, Clarcni-n rress, 1963, p. 128 ¢t sceq.; L. Delbez, Los
rrincings aédndroux W Jdro it inteinotisnoel cublic, 3rd cl., Poris, Librairic
cénérale Je Qroit ot e jurisprulence, 196, D 37l and 372 L. Jinédnez

L. Jindnez Jde ardéchage, "Internoati-nal responsidility', Manual of Tublic
Internatinal Low, cl. My S%renscn, Ion'lon, Macnillan, 1968, . 552 and 5.13;

R. Quadri, Diritt> internozionals pubbiics, 5th cd., Naples, Liguori, 1968,

1. 226 ¢t scg.;  U.Lamberti Zonardi, "Necessitd (diritts intcrnazionale)!,
Inciclonedia del drittH, Milan, Giuffré, 1977, vol. 27, . 898 ct scq.;

I. Tacka, The Risht of Sclf-Defence in Intcrnati-nol Loaw, Osaka, Osaka University
of Beonynics and Law, 1978, ». 82 ¢t scq.

242 / Anong the writers in favour of accepting state of nccessity as one of
the circumstances precluding wronsfulness in internotional law, are D. Anzilotti,
"La responsabilitd intornati-nale lcs Etats & raison des dormeges soufforts par
des étranpers', Rovue nénérele Jc lroit intermational oublic, Paris, vol, XIII,
fosc. 3 (1906), Dy 303 and 30, and C.ours dc droif internotional, French
translaticn by G. Gidel of fthe 3rd Italion od., Paris, Sircy, 1929, p. 508 ct scg.;
e von Liszt, ILc drcift international, Trench translation by G. Gidel of the 9th
Germen od. (1913), laris, Ledonc, 1927, v. 201 and 2023 J. Kohler, Not kennt kcin
Govot, Berlin, Rotschild, 1915; ©P. Schocn, "Dic v8lkerrcchtliche Haftung dex
Stoaten aus uncrloubten Hondlungen', Zeitschrift flir V8lkerrecht, Breslou, Kern's,
Supplenent 2 to vol. X, 1917, p. 110 ct scge; . Faok, Notwchr und Notstand in
Y¥lkerrecht, Greifswald, 1919; X. Strupp, "Das v¥lkerrechtliche Delikt',

Hondbuch les Vilkerrechts, Stutigart, Kohlhammer, 1920, vol. III, part 4, p. 1.8,
ond "Les reples géndroles du droit de la paix", Rocueil des cours, 193.4-I, vol. 47,
De 567 ard 568; Ch. Fenwick, Internotionol Law, Allenand Unwin, 1924, p. 142 and
1..3; L.S. Hershey, The Isscentials of Intcrnoational Public ITaw ond Orcaonization,
2nd ol,, New York, Mclfillan, 1927, n. 2313 T. Baty, Thc Conons of International
Law, Lonlon, Murray, 1930, p. 95 ct scg.; K. Wolff, "Les principes géndéraux du
droit applicables dons les rapports intecrnationoux', Recucil des cours. 1931-IT,
vol. 36, . 520 ¢t scq.; J. Spiropoulos, Traitd théorigque ¢t pratique de droit
international public, Paris, Librolric géndérale de droit ¢t de jurisprudence,
1933, ». 28%; L, Vitta, "Io ncccssita nel diritto internazionale®, cxtr. fron
Rivista italiono per le scicnze piuridiche, 1936, . 22 ot scge; Re. Ago, "Ie
dé1it international", Recucil des cours, 1939-IT, Paris, Sirey, 1947, p. 540

ct seg.; G. Cohn, "Le théorie de la responsanilité internationale', ibid., p. 318;
Weiden, loc, cit., p. 131 ond 132; G, Sperduti, "Introduzione allo studio delle
funzini delle necessital, Rivisto di diritto internezinale, Padoue, 4th scrics,
vol, XXIT, fasc, 1-2 (1943), e 51 et seq.; L. Ross, A Texthook of Intcrnational
Law, London, Longnons, Green, 1947, p. 237 ct scg.; R. Redslob, Troité de droit
2C pens, roris, Sircy, 1950, ». 2.8 ¢t seq.; B. Cheng, General Principles of Iaw
as Apnlied by International Courts and Tribunals, London, Stevens, 1953, ». 31
and 75; G, Schwarzenberger, "The fundencntal principles of international laow",
Regueil des cours, 1955-I, Leyden, Sijthoff, 1956, vol. 87, p. 343 ot scq.;

L. Oppenhein, International Taws & Treatise, 8th ed. by H. Leuterpocht,; ILondon,
longmans, Green, 1955, vol. I, p. 297 ¢t scg.; Fel. von der Heydie, VSlkerrccht,
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of the first group of writers, and this is confirmed by the fact that some of them
are willing to accepl a state of necessity in cases where the possibilities of abuse
are less frequent and less serious, and particularly where it is necessary to
protect a humanitarian interest of the population. Nor is the danger of abuses
wdercstimated by the writers in the second group, but they are careful to point

out that other legal principles have lent themsclves to abuscs in interpretation
and application and that to deny, in the abstract, the cxistence of principles which
arc clearly operative in real international legal 1lifc, would not check the abuscs
committed under cover of those principles. Thus, what these writers are morc
concerncd to show are the inherent limits to the applicability of the notion of
state of nccessity.

(30) The Commission considers that the divergence of vicws which scems to divide

the morc rocent opinion, like that which prcccded it, into two opposing comps is,

in reality, much less rodical thon it appears ot first sight and than some vchement
assertions would have us belicve. In the last analysis, the "'ncgotive! position on
state of nccessity amounts to this: We arc opnosced to rccognizing the ground of
necessity as a principlc of general international law, because States use and cbuse
that so-called principle for inadmissible and oftcen unacknowledgeable purposcs;

but we arc uliimately prepored to grant it o limited function in certain speeific

arcas of international low lcss scnsitive thon thosce in which the deplored abuscs

Bin Lchrbuch, K8In, Verlag filr Politik und Wirtschoft, 1958, vol. I, p. 297 ct scq.;
¥.V. Gorceia, Amedor, "Third rcport on State responsibility", Yearbook of the
Internotional Iaw Commission, 1958, vol. II, D. 47 ct scg. (Scc also article 13,
para. 1, of the draft articles and article 17, para. 2 of the revised draft
articles preparcd by Mr. Gorceia Amador in, respectively, ibid., p. 72 and
Yearbook ... 1961, vol. II; p. 48); L. Buza, "The state of nccessity in
international law", Acto juridica acadomiac scicntiarum hungaricac, 1959, vol. I,
Pe 205 ct scqg.; M. Sﬁronscn, "Principes de  droit internotional public!", Recucil
des cours, 1960-II1, Lcyden, Sijthoff, 1961, vol. 101, p. 219 ¢t scg.; Sereni,
op. cit., 1962, vol. II, p. 1529 ct scq.; A. Favre, "Fault as an clement of the
illicit act", The Georgetown Low Journal, 1963-1964, vol. 52, p. 565 ct scg.;

W. Wengler, V8lkerrccht, Berlin, Springer, 1964, vol., I, p. 387 ct scq.;

G. Morelli, Nozioni di diritto internazionalc, Tth cd., Padua, CEDAM, 1967;

J. Zourck, "La notion de légitime défensc en droit intcrnational", Annuairc dc
1'Institut de droit intcrnational, 1975, Bile, Kerger, vol, 56, p. 66 ct scg.;

B. Gracfrath, B. Ocscr, DP... Steiniger, V3lkerrcchtliche Verantwortlichkeit der
Staatcen, Berlin, Staatsverlag der Deutschen Demokratischen Republik, 1977, p. T4
and 75.
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usually occur. The "positive" position, on the other hond, reduced to its
esscntials, is thiss We occcept the ground »f nceessity as constituting o
rocognizad principl: of oxdsting international law ond we connt overioak the
functiosn which this concept perfrrms in legal rclati na between States, as in all
yther legal systems; bubt we are carcful to ley down very restrictive conditions
for the application of this principle, so as to prevent it from providing oo

casy o pretext for vioclating internotional low with impunity. We particularly
wish to make it impossiblc to invoke this orincinle in those arcas where abuscs
hove traditionally osccurrced in the pist. Thus it is casy to scc that the gop
scparating the best "reasoncd" positions ~f the twe camps ic 2 norrow ono. Hence
the Commission does not sce these doctrinal differenccs, the immortance »f which
has often been cxaggerated, as & scriosus obstocle to the aceomplishnent ~f the

task cntrusted to it.

(31) It wos not wntil the Commission had carcfully cxanincd the international
nractice and doctrinal opinion described in the proceding parcgraphs that it

turncd its attention t2 the content of the rule to be inscried in the draft
articles. Bofore discussing this, it had naturally to decide the prelininary
qucstisn whether »r not an article on state »f neccssity should form nart »f
chapter V of the droft articles. In this connexion, onc nember 2f the Cormission
did nct deny the merits of the rule that, exceptionally, o Stote night find itsclf
Justificed in hoving adopted conduct not in confornity with on international
obligation, beccausc that was in fact the only way it could cscape on extrone peril
that was facing it; necvertheless, his opinion was that such cases would be very
rare and that; in view of the abuse to which the rule nmight lend itself, and above
all of the difficulty of deternining objcctively that the State had an M"essential"
intercst which was threotened by an extreme peril, it would probably be best not to
inscrt an expross provision on the subject in the draft. L fow other members of
the Commission werc at first inclined to take this vicw, Dut were lcd to change
their opinion after the gquestion had boon thoroughly discusscd. In doing so, they
continucd t> beor in mind the risks of cbusce o which the motter night lend itsclf,
but cane round to the view of the great majority »f the Cormission that those risks
would largely be avoided by including in the drafit, in regard bto state of nccessity,
an cxplicit provision that’'would not only sct ~ut in precise terms the various
conditions that must oxist for a State to be entitlcd, cxcepiicnally, to invoke a
state of nccessity as Justification for its action, bHut would also plainly cxclude

ccrtoin natters from the d-nmain in which the state of ncccssity night be held to
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operate. The notion of state of necessity is too deeply rooted in general legal
thinking for silence on the subject to he considered a sufficient reason for
regarding the notion as totally inapplicadle in international lsw, and in any case
there would be no justification for regarding it as totally so; the fact that
abuses are feared - abuses vhich are avoidable if detailed and carefully worded
provisions are adopted - is no reason to bar the legitimate operation of a ground
for precluding the wrongfulness of conduct by a State in cases in which the
utility of this ground in generally aclmovledged. In other words, the great
majority of the Commission came to the view that any possibility of the notion of
state of necessity being applied vhere it is recally dangerous must certainly be
prevented, but that this should not be so in cases where it is and will continue
to be a useful "safety-valve" by means of vhich States can escape the inevitably
harmful consequences of trying at all costs to comply with the requirements of rules
of law, The imperative nced for compliance with the law must not bhe allowed to

result in situations characterized so aptly by the maxim summum jus summe injuria.

(32) The Commission thus deccided to give an affirmative answer to the question
whether the text of the draft article should contain a provision specifying that

a state of necessity is a ground that may preclude the wrongfulness of an act not
in conformity with an international obligation. It then set about the task of
determining, firstly, what conditions must exist - and coexist - for a State to be
entitled to invoke *he existence of a state of necessity as justification for a
course of conduct not in conformity with an international obligation. In this
connexion, the Commission found that the first condition vhich called for mention
concerned the manmmer of determining those interests of the 3tate vhich must be in
peril for the State to he justified in adopting conduct not in conformity with what
is required of it by an international obligation. In the view of the Commission
the most appropriate way of determining them was to indicate that an essential
interest of the State must be involved, but this does not mean that the Commission
considered the interest in question to be solely a matter of the "existence" of the
state; it has made it quite clear in its review of practice that the cases in
which a state of necessity has been invoked in order to safeguard sn interest of
the State other than the preservation of its very existence have ultimately proved
more . frequent and less controversial than the cases in which a State has sought to
justify itself on the ground of a danger to its actual existence. As regards the
specific identification of the State interests that could be described as essential,
the Commission decided that it would be pointless to try to spell them out any more

clearly and to lay down pre-established categories of interests. The extent to
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vhich a given interest is "essential" naturally depends on all the circumstances
in which the State is placed in diffevent specific situations; the extent must
therefore he judsed in the light of the narticular case into vhich the intcrest
enters, rather than e predetermined in the abstract.

(33) Secondly, the Commission thought it essential to point out that the peril, the
danger to what proves in the circumstances to be a genuinely "essential" interest
of the state, must have been extremely grave; that it must have been a threat to
the interest at the actual time; and that the adoption by that State of conduct
not in conformity with an international obligation binding it to another State
must definitely have been its only means of warding off the extremecly grave and
imminent peril which it apprehended; in other words, the peril must not have been
escapable by any other means, even a more costly one, that could be adopted in
compliance with international obligationé. Also, not just part but the vhole of
the conduct in question must have proved indispensable for preserving the esgential
interest threatened. Any conduct going beyond what is strictly necessary for this
purpose will inevitably constitute a wrongful act per se, even if the excuse of
necessity is admissible as regards the remainder of the conduct. In particular,
it is self-evident that once the peril has been averied by the adopiion of conduct
conflicting with the international obligation, the conduct will immediately hecome
wrongful if persisted in, even though it has not been wrongful up to that point.
Compliance with the international obligation affected must, if still materially
possible, begin again without delay.

(34) Thirdly, the Commission pointed to the condition that the State claiming the
benefit of the existence of a state of necessity must not itself have provoked,
either deliberately or by necligence, the occurrence of the state of necessity.
(35) Fourthly, the Commission wished to draw particular attention to the fact that
the interest of the State towards which the obligation existed - the interest
sacrificed to the need of assuring the othervise impossible defence of an
"egssential" interest of the Jtate — must itself e a less essential interest of
the State in question. In other words, it wishes %o point out that the interest
sacrificed on the altar of '"necessitfy" must obviously be less important than the
interest it is thereby sought to save. The Commission considered this point
particularly important in' view of its having barred the possibility of the state
of necessity being invocable to safeguard the State's interest in its own existence 1

and nothing else.
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(36) The Commission wishes to reiterate that the above conditions must coexist for
a State to We entitled to invole a state of necessity as justification for conduct
not in conformity with an international obligation. In regard to those conditions,
it Teels it worth vhile to obgserve that the State involiing the state of necessity
is not and should not be the sole judge of the existence ol the necessary
conditions in the particular case conceined, Obviously, at the mcment when the
State adopts the conduct conflicting with the international obligation, only that
State itself can decide vhether those conditions exist; it does not really have
time in its situation of irminent peril to refer the matter to any other instance.
Dut this does not mean that the determination of the existence of the conditions
that permit the State to act out of a state of necessity will be left for good to
the wnilateral discretion of the State vhich relies on those conditions. The State
affected by the conduct alleged to have been adopted in a state of necessity may
very well object that the necessary conditions did not exist. This will give rise
to a dispute which vill need to be settled by one of the peaceful means specified
in Article 33 of the Charter.

(37) The Commission thus defined the conditions which it cunsidered should exist
for a State to be entitled to invoke a state of necessity as precluding the
wrongfulness of conduct adopted by it in breach of an international obligation. It
then turned to the question whether the invocability of a state of necessity should
not be totally barred a priori in cases in which the conduct requiring justification
conflicted with certain particular categories of international obligations. The
first such category which the Commission considered in this context is that of
obligations arising out of peremptory norms of international law (jus copens),
i.e., norms accepted and recognized by the international community of States as a
vhole as norms from wvhich no derogation is permitted and which can be m~dified only
by subsequent norms of general international lawr having the same character. In the
Commission's view, a decisive point in this comnexion is that peremptory rules

may not be derogated from by the rmutual agreement of the parties concerned, and
that accordingly, as laid down in article 29, the consent of the injured State can
in no event nreclude the wrongfulness of an act of a State not in conformity with
an international obligation created by such a rule, This obviously means that
peremptory rules are so essential for the life of the international community as

to make it all the more inconceivable that a State should be entitled to decide
wnilaterally, however acute the state of necessity which overtakes it, that it may

commit a breach of the obligations which these rules impose on it. Ibreover, States
|
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have very often abusively invoked a state of necessity in the past as justification
for breaches of precisely this kind of obligation. Here again, of course, the
Commission has simply referred in general to the obligations arising from the rules
of jus copgens, and has not tried to enumerate them or specify them in any
varticular wvay. The question vwhether the obligation breached for reasons of
necessity was peremptory or not wvill have to be settled, in each particular case,
by reference to the pgeneral international law in force at the time the question
arises. The only point which the Commission fecls it appropriate to malke in this
commentary is that one obligation whose peremptory character is beyond doudbt in

all events is the obligation of a State to refrain from any rforcible violation of
the territorial integrity or political independence of another State. The
Commission wishes to emphasize this most strongly, since the fears generated by

the idea of recognizing the notion of state of necessity in internaticnal lov

have very often been due to past attempts b& States to rely on a state of necessity
as Justification for acts of agpgression, conquest and forcible amnexation. The
rule outlawing genocide and the rule categorically condemning the killing of
prisoners of wvar were mentioned in the discussion as further examples of rules
wvhose breach is in no event to be justified on any ground of neceésity.

(38) The second category of obligations to which the Commission referred, with

the same aim, was that of obligations established in the text of a treaty, wvhere
the treaty is one vhose text indicates, explicitly or implicitly, that the treaty
excludes the possibility of invoking a state of necessity as Justification for
conduct not in conformity with an obligation which it imposes on the contracting
parties. This possibility is obviously excluded if the treaty explicitly says so,
as in the case of certain humanitarian conventions applicable to armed conflicts.
But there are many casges in which the treaty is silent on the point. The
Commission thinks it important to observe in this connexion that silence on the
part of the treaty should not be construed automatically as allowing the
possibility of invoking the state of necessity. There are treaty obligations
which were specially designed to be equally or cven particularly apnlicable in
abnormal situations of peril for the State having the obligation, and for its
essential interests, and yet the treaty contains no provision on the question now
being discussed (this is true of other humanitarian conventions applicable to armed
conflicts). In the view of the Commission, the bar to the invocability of the state
of necessity then emerges implicitly, but with certainty, from the object and
purpose of the rule, and also in some cases from the circumstances in which it vas
formulated and adopted. The Commission therefore felt it vas particularly important

to mention this situation too in connexion with the present article.
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(32) As vegards those cases in vhich, on the other hand, the Cormission decided

t it should not exclude the possihility of invoking the stote of nccecsity as
Juetification Jor conduct of a State not in confomity vith an international
oblisation, it aslied itselfl vhether such an exclusion, il established, would have
tae effect not only of completely relieving the Statc of the consequences which
international lawr attaches to an internationally wrongful act, but also of
relieving it of any obligation it might othervise have to male compensation for

r

damage caused by 1its conduct. Several publiciste vho vezard a state of necessit

Eal

s a cirveumstonce Hrecluding the vwrongiulness of an act of a Liate nevertheless
consider that the State should, all the same, be bownd to make comnensation for

the material damage cauvsed by the act in question. The Commission fownd instances
in State practice vihere States relied on the existence of the state of nccecsity

to Justify their conduct but offered to make compensation for the material damage
it had caused. This becing so, the Commission takes the view that there can be no
question of excluding the possibility of an obligation of this kind being laid on
the State wvhich has adonted the conduct justified by a state ol necessity. Some
nermbers of the Commission went so far as to suggest that a state of necessity
should not be regarded as a circumstance nrecluding the wrongfulness of the act

of a State, but a5 a circumstance mitigating the resnonsibility arising from the
vrongful act of the Ttate. Dut this wvas not the vieu of the Commicsion as a vholcy
vhich did not Tail to note that the existence of a genuine state of necessity, just
like the existence of any other circumstance mentioned in the pnrescnt chapter, has
the effect of totally ridding the conduct of the acting State of its vrongfulness,
but not thereby of necessarily precluding that State from being aslied to mak
compensation for the injurious consequences of its action, even if that action is
totally free of wrong. In other vords, in the view of the Commission, the
preclusion of the wrongfulness of an act of a State does not automatically entail
the consequence that this act may not, in some other way, create an obligation to
male compensation for the damage, even though that obligation should not be
described as an obligation '"to make reparation for a vrongful act'"., The Commission
recalled, moreover, that the question of a possible obligation o malte compensation
for damage had already arisen in comnexion with the situations provided for in
articles 29, 31 and 32, and that it had decided then that the conclusion to be
reached on this question should e deferred and dealt with in a separate single

article; it therefore decided that the same should be done wvith the present

article.
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(40) Ls regards the vording of the article, the Commission chose to adopt a
negative formula, modelled to some extent on the solution adopted for article 62
of the Vienna Convention on the Lav of Treaties; this was done in order to show,
by this formal means also, that the case of invocation of a state of nccessity as
a justification must be considered as really constituting an exception, and one
vhich is even more rarely admissible than is the case with the other circumstances
precluding vrongiulness consgidered in this chapter. The Commission did not
overlook the importance of the fact that, unlike what happens in the cases
provided for in article 30 (Countermeasures) and article 34 (Self-defence), the
State in regard to vhich a state of necessity is invoked as a justification for
non-Tulfilment of an international obligation, may be and often is, in the case
in point, an entirely innocent Statz; that unmlilte vhat happens in the case
provided for in article 29 (Consent), that State has never given its consent to
the act committed in regard to it; and that unlilke what is found in the cases

provided for in article 31 (Force majeure and fortuitous event) and article 32

(Distress), the conduct which a State aims to justify on the ground of a state of
necessity is entirely voluntary and intentional conduct.

(41) In paragraph 1 of the article the Commission has set out the various
conditions which must in any case and at the same time be met by the situation
involied, if a State is to be able to claim that the wrongfulness of its act is
precluded by reason of that situation. In paragraph 2 the Commission has added
an indication of the cases in which, even if the conditions set out in paragraph 1
are satisfied, the existence of a state of necessity cannot preclude the
wrongfulness of an act of the State not in conformity with the obligation. The
first of these cases, provided for in subparagraph (a), is that in which the
obligation in question is one arising out of "a peremptory norm of general
international law". The Commission did not ccnsider it necessary to introduce
into the text of the article an explanation of the significance of this expression,
which appears in article 29, since it wished to avoid unnecessary repetition in
the same chapter of the draft articles. The Commission will, moreover, examine
on second reading the question whether this explanation would be better placed
in an article containing definitions. The second case, mentioned in
subparagraph (b), is that in which the obligation with which the conduct is not
in conformity is an obligation "laid down by a treaty which, explicitly oxr
implicitly, excludes the possibility of invoking the state of necessity with
respect to that obligation". Several members of the Commission emphasized the

importance they attached to mentioning the case in which the exclusion, although
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only implicit, was none the lesc evident and important. Pinally, as regards the
exclusion provided for in subparagraph (c), it must be mentioned that the rorm of
words "if the State in question has contributed to the occurrence of the state of
necessity" is that used in paragraph 2 of articles 31 and 32. Dy those words, the
Commission intended to refer to the case in which the State invoking the state of
necessity has, in one way or another, intentionally or by negligence, contributed
to creating the situation it wishes to invoke as Jjustification for its

non-fulfilment of an international obligation.
Article 34
Self-defence

The wrongfulness of an act of a Jtate not in conformity with an

international obligation of that State is precluded if the act constitutes

a lawiul measure of self-defence taken in conformity with the Charter of

the United Nations.

Commentaxry

(1) This article relates to self-defence only from the standpoint and in the
context of the circumstances precluding wrongfulness covered by chapter V of the
draft. Iis sole purpose is to indicate that, when the requisite conditions for a
situation of self-defence are fulfilled, recourse by a State to the use of armed
force with the gpecific aim of halting or repelling aggression by another State
cannot constitute an internationally wrongful act, despite the existence at the
present time, in the Charter of the United Nations and in customary international
law, of the general prohibition on recourse to the use of force. Accordingly, this
article does not seek to define a concept that, as such, goes beyond the framework
of State responsibility; there is no intention of entering into the continuing
controversy regarding the scope of the concept of self-defence and, abeve all, no
intention of replacing or even simply interpreting the rule of the Charter that
specifically refers to this concept. The article merely takes as its premise the
existence of a general principle admitting self-defence as a definite exception,
vhich cannot be renounced, to the general prohibition on recourse to the use of
armed force. Again, the article merely draws the inevitable inferences regarding
preclusion of the wrongfulness of acts of the State involving such recourse under
the conditions that constitute a situation of self-defence.
(2) The absolutely indispensable premise for the admission of a self-contained
concept of self-defence, with its intrinsic meaning, into a particular system of

law is that the system must normally have contemplated the general prohibition of
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the use of force by private subjects and hence admits the use of force enly in
sases vhere i1t uvcould have purely and strictly defensive objectives, in other wvords,
in casec viere tie uce ol force would talile the form of resistance to a violent
attack by anoiher, _“nother clement vhicl, in logic, is not so indisvensable but
has leen concirmed in the course of history as its necessary commlement is that the

1o

1]

e ol force, even Zor strictly Jdefensive purposes, is likeuise admitted not as a
ceneral rule, but only os an excention to a rule under vhich a ceniral auvthority
has a monopoly or virtual ronopoly on the use of force so as to guaranitee respect
M all for the "ategrity of others. Only in specific situations vhere, by its
very nature, the use of Torce by the agencies of the central authority cammot De
reso~*~d to promptly and elfficiently enough to protect a subject against an attac!:
Dy another lJoes the use of means of defence involving force by the subject in
question remain legitimate. In view of these remarks, it is obvious that only in
relatively recent times did the international legal order adopt a concept of
self-defence that, in certain essential aspects, is entirely comparable to that
normally employed in national legal systems. It is in any case obvious that the
gradual development of the definition of the concept could only go hand in hand
with that of the principle outlawing wars of aggression and conquest, regardless of
the times or the circles in which the principle asserted itself in the
international law in force.

(3) In view of the considerations set out in the commentary to article 33 in
connexion with the study of the features that distinguish state of necessity from
the other circumstances precluding wrongfulness, it is not now necessary to spend
much time on determining the aspects in which in theory self-defence resembles
state of necessity or the aspects which, by contrast, clearly differentiate the
two concepts. Admittedly, a State acting in self-defence, like a State acting in
a situation of necessity, acts in response to an imminent danger or peril, which
must in both cases be serious, immediate and incapable of being countered by other
means. But, as has been pointed out, the State towards which another State adopts
a course of conduct not in conformity with an international obligation without
having any excuse other than 'necessity' may be completely innocent, a State which
has committed no international wrong against the State that took the action. It may

in no way have been responsible by any of its own actions for the danger threatening
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the other State.léj/ By contrast, the State against which another State acts in
self-defence is itself the cause of the threat to that other State. It was the
first State which created the danger, and created it by conduct which is not only
wrongful in international law, but also constitutes the especially serious
international offence of recourse to armed force in breach of the existing general
prohibition on such recourse. Acting in self-defence means responding by force to
forcible wrongful action carried out by another. In other words, for action of the
State involving recourse to the use of armed force to be characterized as action
talken in self-defence, the first and essential condition is that it must have been
preceded by a specific kind of internationally wrongful act, entaiiing wrongful

recourse to the use of armed force, by the subject against which the action 1s
taken.léé/

(4) Lgain, a distinction should be drawn between action taken by a State in
self-defence and action constituting legitimate exercise of one of the
countermeasures that a State can take against another State which has committed an
internationally wrongful act, i.e. the countermeasures dealt with in article 30 of
the draft. A comparison has sometimes been made between action taken by a State

in the form of self-defence and action taken in the form of reprisals. There is

lﬂﬁ/ This does not mean that the imminent peril cannot originate in the State's
own territory, in the area in which it exercises its sovereignty, e.g. from acticas
carried out in that territory by private persons not acting on behalf of the State
or not under its control. The test for deciding that a case comes within the scope
of state of necessity and not within the scope of self-defence is that the cause of
the grave and imminent peril must not be an act attributable to the State and
constituting non-performance by that State of an international obligation towards
the State which reacts out of "necessity". This point has to be made because,
under the influence of a now obsclete terminology, measures taken against
individuals, merchant ships or private aircraft in circumstances not implying any
international responsibility on the part of the State of nationality of those
individuals, ships or aircraft are sometimes classed as measures of "self-defence'.

léé/ The great majority of writers agree that, unlike the case of state of
necessity, to be able to invoke self-defence, it is indispensable that the State
against which measures of self-defence are taken shall have committed an
internationally wrongful act. See, among the more recent writers, D.W. Bowett,
op cit.,pe 9; G. Arangio-Ruiz, "Difesa legittima (diritto internazionale)",
Novissimo digesto italiano, Turin, UTET, 1960, vol. VI, p. 632; J. Delivanis,
La 1égitime défense en droit international public moderne, Yaris, Librairie
générale de droit et de jurisprudence, 1971, pp. 63 and 64; P. Lamberti Zanardi,
La legittima difesa nel diritto internazionale, Milan, Giuffré, 1972, p. 120,
J. Zourek, loc. cit., p. 60 et seq.; R. Taoka, loc. cit., p. 2 et segq.
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undeniably a commor. element in that, in both cases, the State - normally at least -
talkes action after it has suffered an internationally wrongful act, in other words,
the failure to respact one of its rights by the State against which the action is
directed. Dut any possible analogy stops there. The internationally wrongful acis
which, exceptionally, make it permissible for the State suffering them to adopt, in
the form of countermeasures against the responsible State, conduct otherwise not in
conformity with an international obligation may be extremely varied; by contrast,
the only internmationally wrongful act which, exceptionally, makes it permissible
for a State to react against by recourse to force, despite the general prohibition
of the use of force, is an offence which itself constitutes a violation of that
prohibition.léé/ Hence the offence is not only an extremely serious one, but is
also of a very specific kind.léé/
(5) DMoreover, and even more important, self-defence and countermeasures (sanctions
or enforcement measures) are reactions that relate to different points in time and,
above all, they are logically distinct. Action in self-defence is action taken by
a State to defend its territorial integridy or its independence against violent
attack; 1t is action vhereby defensive means are used to resist an offensive use
of armed foxrce, with the object of preventing another's wrongful action from
proceeding and achieving its purpose. Action taking the form of a sanction, on the

other hand, consists in the application ex post facto, to a State committing a

wrongful acty of one of the possible consequences that international law attaches
to the commission of an act of this nature. The peculiarity of a sanction is that
its object is essentially punitive; this punitive purpose may be exclusive and as
such represent an objective per se, or else it may be accompanied by the intention
to give a warning against a possible repetition of the conduct which is being

punished, or again it might constitute a means of exerting pressure in order to

145/ It is often said that acts of unarmed aggression alsc exist {ideological,
economic, political, etc.); but even though they are condemned, it cannot be
inferred that a State which is a victim of such acts is permitted to resort to the
use of armed force in self defence. Hence, these possibly wrongful acts do not
fall within the purview of the present topic, since recourse to armed force, as
analysed in the context of self-defence, can be rendered lawful only in the case
of armed attack.

146/ See, for example, D. Lamberti Zanardi, ILa legittima difesa eeey OP. Cit.,
p. 131, and J. Zourek, loc, cit., p. 60.
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obtain compensation for harm suffered, etc.lﬂz/ Be that as it may, the point is
that self-defence is a reaction to the commission of a specific kind of
internationally wrongful act of the kind discussed here, whereas sanctions,
including reprisals, are reactions that fall within the context of the operation
of the consequences of the internationally wrongful act in terms of international
responsibility. It may also be noted that there is nothing to stop a State vhich,
in the circumstances and for the purposes mentioned, uses force against another

State in self-defence against a wrongful attack made by the latter, from later

148/

adopting sanctions in respect of the offence suffered. Hovever,; these

neasures manifestly do not form part of the action taken in self-defence; their
purpose 1s different and, if they are justifiable, the reasons for their
Justification are different.

(6) Again, self-defence almost by its very nature involves the use of armed _orce.
On the other hand, in consequence of the evolution that has apparently occurred in
the legal thinking of States since the Second Vorld War and which the Commission
described in the commentary to article 30 of the draft, it seems to be settled

law that sancitions and the other countermeasures capable of being applied directly

against the State committing an international wrong by the State suffering the

147/ 3imilar ideas are to be found in the publications of the most
authoritative writers on international law. See X. Strupp, '"Les régles giénérales
eesy, loc, cites Ps 570; C.H.L Waldock, '"The regulation of the use of force by
individual States in international law", Recueil des Cours, 1952 - II, vol, 81,
p. 464; R. Quadri, op. cit., pp. 266 et seq.; D.U. Bowett, "Reprisals involving
recourse to armed force", American Journal of International Iaw, 1972, vol. 66,
pp. 3 et seq.; P. lamberti Zanardi, La legittima difesa ... op, cit., pp. 133
et seq.; J. Zourek, loc. cit., pp. 6 et seq. Soviet writers too, for example,
Lenin and Petrovski, normally exclude self-defence from the sanctions allowved
as legitimate countermeasures in response to an internationally wrongful act.
2.1, Skaltunov, "Samooburona i vopros o sanlktsia v mejdunarodnom prave"
Trovovedenia, 1970, Mo. 3 (Iarch) pp. 107 et seqey is an exception to this trend
and criticizes the prevailing view, which he reproaches for the exclusively
punitive idea of a sanction. In his opinion, the concept of a sanction should
be extended to include measures aimed at securing application of the law. In
this respect, therefore, he presents self-defence as a form of sanction.

148/ See, for example, R. Quadri, op. cit., loc. cit. Quadri none the less
regards the two concepts as quite distinct.
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wrong can nov no longer - as they used to do - involve the use of armed force.

As stated in the Declaration on vrinciples of International law concerning rriendly

Nelations and Co-operation among States in accordance with the Charter of the

United Nations, adopted by the General Assembly in resolution 2625 (XXV), of

24. Octobexr 1970, "States have a duty to refrain from acts of reprisal involving
the use of force". Armed reprisals cannot nov be considered as legitimate.

This may be regarded as a further element ol differentiation, if such is neceded,
bhetween the concept of selfjdefence and the couwntermeasures dealt with in
article 30 of the draft.lég/ The prevailing view novadays is that only the
sanctions referred to in Chapter VII of the Charter of the United Nations can
entail a lawful use of force. 3But it goes without saying that, in that instance
too, a distinction will have tc be made betueen the use of measures involving
recourse to armed force as a "sanction'" properly speaking - for example, the use
of armed force in the context of collective self-defence.

(7) '"Self-defence" may therefore be regarded as a form of "armed self-help or
gelf-protection" that, wnder modern international law, Stales are permitted o
exercise directly. This should not lead to the mistake, one that has already been
amply decried in connexion with "state of necessity"; of seeking in another
concept a needless justification or a basis for "self-defence".  lloreover,

ngelf-defence" camnot be confused with the concept of self-help (autoprotection,

Selbsthilfe, autotutela, etc.) whereby legal theory describes and encompasses

all the specific forms talken by the system recognizing that, in principle, a
State which enjoys a particular subjective right is entitled, where necessary,
to take action to protect and safeguard that right within an egalitarian society

such as the international community.

149/ The distinction betueen self-defence and reprisals is unquestionably
of practical importance. See, for example, the discussions in the Security Council
on the attack carried out by the Dritish Royal Lir Torce against the
Yemen Arab Republic on 28 llarch 1964, (Official Records of the Security Council,
nineteenth year, 1106th meeting, paras. 34, 38, 51, 54 and 064-59; 1107th meeting,
paras. 13-18; 1110th meeting, paras. 23 and 25). Discussions also took place in
the Security Council on the attack against two United States destroyers in the
Gulf of Tonkin on 4 August 1964 (ibid., 1140th meeting, paras. 40, 44, 46, 79
and 81 and 1141st meeting, paras. 81—84).
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(8) Tho legal justification for the effect attributed in terms of international
responsibility for an internationally wrongful act to a situation of self-defence
is here, as in all the other circumstances considercd in this chapter of the draft,
the existence of a rule of international lair: a rule which specifically provides
that action taken in self-defence does not come under the general ban now existing
on recourse to armed force. It is indispensable to differentiate most clearly
the concept of self-defence properly so-called from all the other concepts.
Self-defence is a concept clearly shaped by the general theory of law to indicate
the situation of a subject of law driven by necessity to defend himself by the use
of force against attack from another. Nowadays this is as true in the system of
international law as in the systems of national law, where the concept was defined
long ago. The State is a victim of an armed attack and therefore placed in a
situation of self-defence is an exception, permitted under international law to
resort to the usc of armed force to halt the attack and prevent it from succeeding,
regardless of any actual punitive intention. The Charter of the United Nations
expressly recognizes its right to do so. To distinguish self-defence from other
concepts does not in any way deny that States may, in other circumstances, resort
to certain courses of conduct that are justified by a state of necessity, even
distress, or exonerated from any wrongfulness as lawful measures in response to an
infringement of their rights that has nothing to do with an armed attack - on the
understanding, of course, that the present limitations on such kinds of response
are borne in mind.lSo

(9) As pointed out in paragraph (2) of this commentary, only relatively recently
did the international legal oxrder finally begin to contemplate a genuine and
complete ban on the use of force as a means employed by States to safeguard their
rights and interests. Only since then therefore, after the fulfilment of this
paramount condition has the principle come to be fully asserted that, in
international relations, recourse to war can only be compatible with the general

prohibition of the use of armed force if it is in the nature of a defence against

150/ The Commission realizes that behind the idea of describing as instances
of self-defence cases which do not come within such a definition there may be the
intention to circumvent the obstacle - one that some people consider to be too
categorical - to the use of coercion in the application by a State of
countermeasures designed to impose sanctions or to secure performance of an
obligation after an infringement of its rights falling short of armed attack.
Nevertheless, to advocate misguided interpretations of certain provisions could
lead to a dangerous confusion of principles.
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an armed attack by another subject in breach of the prohibition. The ban, now
undeniably applicable to every State, on cngaging in any violent infringement of the
integrity or independence of another State represents in itself both the necessary
and the sufficient condition for the full validity of the concept of self-defence

in the intermational legal order. After the Second World War, the Chariter of the
United Nations, which enunciates the principle banning the use or threat of force in
international relations in the clearest terms, also expressly recognizes the right

to defend oneself by using armed force, if necessary, in a situation of self-defence.
Before the Charter, in the period between the two wars, the adoption in various
international instruments of clauses designed to restrict progressively, and
eventually to outlaw, the freecdom of States to resort to war and occasionally, in a
more general way, their freedom to use armed force in any manner whatsoever, clearly
reveals at thc same time a tendency to limit the scope of those clauses. The
limitation is reflected in an exception, the effect of which is to rule out the
wrongfulness of conduct involving recourse to war in the case where a State would

do so only in order to defend itself against armed attack;lil/ .
(10) Several of the instruments adopted at that time which provide for a general or
special prohibition of recourse to war for the settlement of international disputes
also contain an express clause stating the exception in question. In this respect,
reference may be made to the Geneva Protocol on the Pacific Settlement of
International Disputes, adopted by the Fifth Assembly of the League of Nations on

6 September 192¢l52/ and the Treaty of Mutual Guarantee between Germany, Belgium,

151/ For a detailed discussion of the agreements entered into and, morec
generally, of the practice of States in the period 1920 to 1940, see in particular
P, Lamberti Zanardi, La legittima difesa e, Ope cite., pp. 79 et seq. See also
I, Brownlie, op. cit., pp. 231 et seq.; J. Zourek, loc., cit., pp. 25 et seg.;

R. Taocka,; op. cit., pp. 88 et seq.

152/ The general report on the Protocol, submitted to the Fifth Assembly of the
League of Nations by Mr. Politis (Greece) and Mr. Bene¥ (Czechoslovakia), states
that the prohibitions of recourse to war in article 2 "affects only aggressive war.
It does not of course extend to defensive war. The right of legitimate
self-defence continues, as it must, to be respected., The State attacked retains
full liberty to resist by all means in its power any acts of aggression of which it
may be the victim." (League of Nations, Official Journal, Special Supplement
No. 23, pe. 483; and Rivista di diritto internazionale, Rome, 1924, pp. 502 et seg.)
At the same time, the Protocol provided another express exception to the obligation
not to resort to war, viz. in the case where States resorted to war "in agreement
with the Council or the Assembly of the League of Nations in accordance with the
provisions of the Covenant and of the present Protocol",
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France, Great Britain and Italy, which constitute the annex to the Final Protocol
signed at Locaxrno on 16 October 1925 and is known also as the Rhine Pact.l

Language similar to that used in the Rhine Pact recurs in bilateral treaties signed
between 1926 and 1928.1

reciprocal assistance and non-aggression prepared in 1928 by the League of Nations

Similar terms also occur in the model treaties of

Committee on Arbitration and Security.l

(11) The attitude observed, and the conviction expressed, by States in connexion
with the scope and application of certain instruments intended to limit to extreme
situations the possibility of resorting to armed force or designed even to rule out
this possibility altogether, though the relevant clauses do not contain an express
provision concerning the lawfulness of the use of armed force by a State that meant
only to defend itself, is even more significant as regards the existence -
undisputed even at that time — of the principle that self-defence is a situation
that has the effect of precluding, exceptionally, the wrongfulness of conduct
involving the use of armed force. The Covenant of the League of Nations and the
Treaty for the Rerunciation of War, of 27 August 1928, more commonly known as the
Briand~Kellogg Pact or simply the Pact of Paris, were occasions for particularly
significant statements in this regard. Both the Member States and the bodies of

the League of Nations at all times expressed the conviction that, although there

153/ The notion of self-defence endorsed by the Rhine Pact was not limited to
a State's resistance to an act of aggression directed against its own territory but
extended also to resistance to an occupation of the demilitarized zone of the
neighbouring State's territory. The Pact likewise provided for a further exception
to the obligation laid down in article 2(1), vig., in the case of action in
pursuance of Article 16 of the Covenant of the League of Nations or, more generally,
in the case of action as the result of a decision taken by the Assembly or the
Council of the League. For comments made on these points at the time, see
inter alia K. Strupp, Das Werk von Locarno, Berlin, 1926, and G, Salvioli,
"Gli accordi di Locarno", Rivista di diritto internazionale, 1926, pp. 427 et seq.

154/ See, for example, the treaties between France and Romania dated
10 June 1926, art. 1 (League of Nations, Treaty Series, vol. 58, p. 226); between
France and the Kingdom of the Serbs, Croats and Slovenes dated 11 November 1927,
art, 1 (ibid., vol. 68, p. 374); Dbetween Greece and the Kingdom of the Sexrbs,
Croats and Slovenes dated 2 March 1929, art. 2, (ibid., vol. 108, p. 202); between
Greece and Romania dated 21 March 1928, art. 2 (ibid., vol. 108, p. 126).

155/ All the model treaties contained a clause in the following terms: "Each
of the High Contracting Parties undertakes, in regard to each of the other Parties,
not to attack or invade the territory of another Contracting Party and in no case
to resort to war against another Contracting Party". This stipulation did not,
however, apply in the case of exercise of the right of legitimate defence, that is
to say, the right to resist a violation of the undertaking entered into. (League
of Nations, Official Journal, Special Supplement No. 64, pp. 182 et seq.)
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uas no ~xpress rrovicion in the Covenant, recourse to armed force in a situation

of sclf-defence remaivod perfectly lawful despite the limitations on recourse to

156/

armed force introduced by the Covenant. In armed conflicts, the States
voncerred and the bolies of the Leagus of Nations, never challenged the principle of
the validity of self-defence as Jjustification for recourse to armed force. They
tended, rather, to zo no further than to query the admissibility of the

157/

(12) The dinlomatic correspondence which preceded the conclusion of the

justification in pariicular cases.

Briand-K-~1logg Pact in 1928;5§/ shows clearly that the contracting parties were
fully in agrecment in recognizing that the renunciation of war which they were

159/

about to proclairr in no way dcbarred the signatories from the exercise of
self-defence., The French and British Governments stressed this point. The
reason why the contracting parties eventually recognized, after the interpretative
statements made by the Department of State, that it was not necessary to include in
the treaty an express proviso for the case of self-defence was that they wished to
accede to the opinion of the American Secretary of State, who argued that the value
of the treaty depended largely on its simplicity, and also that they agreed with
him that such a clause was superfluous. In their cyes, it was a self-evident
truth that var waged in a situation of self-defence was not wrongful, a principle

which, in the final analysis was bound to clash with the terms of the treaty in such

156/ Sce, P. Lamberti Zanardi, La legittima difesa ... Op. Cit., pp. 90 et seq.

157/ This is what happened in the cases of the Graeco-Bulgarian dispute of
1925 concerning a frontier incident; the dispute of 1932-1934 between Paraguay and
Bolivia concerning the Chaco territory; the dispute between Japan and China in
1931-1934 concerning Manchuria; the Italo-Ethiopian dispute of 1935; and the
Sino-Japanese dispute of 1937.

158/ See the documents reproduced in Lysen, Le Pacte Kelloggs Documents
concernant le traité multilatéral contre la gucrre, Leyden, 19283 and the passages
cited in the note, probably by T, Perassi, Trattato di rinuncia alla guexra,
published with the text of the Pact in Rivista de diritto internazionale, Rome,

vol, XXI, pp. 429 et seq.

159/ In article I of the Briand-Kellogg Pact, the high contracting parties
solemnly declared: "in the names of their respective peoples that they condemn
recourse to war for the solution of international controversies, and renounce it
as an instrument of national policy in their relations with one another! and in
article II they agreed "that the settlement or solution of all disputes or conflicts
of whatever nature or of whatever origin they may be, which may arise among them,
shall never be sought except by pacific means".
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a situation.lég/ By the views that they expressed, the high contracting parties
even gave the impression that they frankly admitted the existence of a principle of
international law that was absolutely binding, did not admit of any derogation by a
treaty, even a multilateral treaty, and meant that conduct adopted by a State in a
situation of self-defence ceased to be wrongful.

(13) A like conviction regarding the existence of an absolute or even peremptery
principle under which recourse to war — henceforth undeniably regarded as wrongful -
ceases to be wrongful in a situation of self-defence, seems to be confirmed in the
replies given by States to a questionnaire prepared by the Secretariat of the

League of Nations concerning any amendments to be made in the League Covenant in
order to bring it into harmony with the terms of the Briand-Kellogg Pactlél/ and
also the statements made in the course of the debate on the question in the First
Committee of the League of Nations Assembly during the Assembly's eleventh and
twelfth sessions.162 States then said that a total prohibition, without
loopholes; on recourse to war would not affect the right to resort to war in

cases where the conditions of a situation of self-defence were fulfilled. The

same ideas are found in the report that was prepared on the close of the

proceedings of the First Commitiece and submitted to the twelfth session of the
Assembly.léi/
(14) To closc the list of the occasions on which States were able to comment on
the plea of self-defence in the pericd between the two wars, reference should also
be made to some of the answers given by Governments to point XI (a) of the request
for information by the Preparatory Committee of the Hague Conference of 1930, on

the responsibility of States for damage caused to the person or proverty of

160/ To reassure the other partners, the American Government stated expressly
that what it called "the right of self-defence" was, in its opinion, "inherent in
every sovereign State and it is implicit in any treaty. Every nation is free at
all times and regardless of trealy provisions to defend its territory from attack
or invasion ...". Many other States, including Ttaly and Japan, referred to this
statement at the time of signing or acceding to the Pact. See J, Zourek, loc. cit.,
pp. 32 et seq.

161/ See, for example, the reply of the Italian Government (League of Nations,
Official Journal, 1931, p. 1602).

162/ See; for example, the statement by the representative of Germany
(League of Nations, Special Supplement No. 94, p. 41).

163/ League of Nations, Official Journal, Special Supplement No. 93,
Ppe 220 et seq.
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forcigncrs.léé/ The Government of Belgium, for cxamile, stated that "the State is
justified in disclaiming responsibility in the case of self-defence against an
aggressor Etate",léé/ and the Government of Uwitzerland answvered that "the
situation of s2lf-defence exists where a State suffers an unjust aggression
contrary to 1aw."166 Other Governments also agreed with the principle that a
situation of self-defence permitted a State to disclaim responsibility, in other
vords, it exonerated the State from the otherwise undcniable wrongfulness of the
conduct that it adopted;lQZ/

(15) The International Military Tribunals of Niirnberg and Tokyo, established
respectively by the Agreements of 8 August 1945 and 16 January 1946, virtually
took it for granted that during the period from 1920 to 1939 therc had come into
heing in international law a principle the effect of which was to preclude the
wrongfulness of the use of armed force in a situation of self-defence, as an
exception to and indefeasible limitation of the general ban on the use of armed

force laid down by international instruments like the Briand-Kellogg Pact. The

particular issue which had to be adjudicated by the Nixnberg Tribunal was whether
the invasion by Nazi Germany of Denmark and Norway and later of Belgium, the
Netherlands and Luxembourg, and also its attack on the USSR, could be Jjustified as

acts committed in a situation of self-defence.168 The same issue came before the

164/ Point XI (a) of the request read:

"Circumstances in which a State is entitled to disclaim responsibility:
(a) Vhat are the conditions which must be fulfilled: "When the State
claims to have acted in self-defence!'?"

165/ League of Nations, Bases of discussion ..., op. cit., vol. ITI, p. 125.

166/ Ibid., p. 127.

167/ It should none the less be noted that the idea of self-defence various
Governments had in mind was very different from that reflected in the opinio juris
of States as it evolved pari passu with the gradual affirmation of the principle
of the prohibition of recourse to war and as a necessary exception to that
principle. VWhat happened was that, in referring to self-defence, Governments
cited the case of measures taken by a State in defence against a threat emanating,
not from another State but from private persons, in other words, a case that is
wholly outside the present context. This is explained by the fact that the
question was whether self-defence could be regarded as a circumstance precluding
the wrongfulness of State conduct in an area such as that of responsibility, not
for acts committed directly against a foreign State, but for actions harming foreign
private persons. Influenced by the replies, those who prepared the questionnaire
ended up by framing a basis of discussion that was cbviously very far removed from
the proper ideca of "self-defence" (sce Basis No. 24, League of Nations, Bases of
discussion ..., OD. cite., vol. III, p, 128).

168/ As regards the Nirnberg Tribunal, see the passages in the judgement of
1 October 1946, reproduced in Trial of the Major War Criminals before the
International Military Tribunal, vol. I, Official Documents (Wiirnberg, 1947),
pp. 204-215,
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Tokyo Tribunal in connexion with the conduct of Japan, on the one hand, and the
Wetherlands on the other (the question of the declaration of war by the Netherlands

on Japan).lég/

In the judgements of both Tribunals, the principle itscli that
conduct involving the use of armed force in self-defence was lawful was not
challenged in any way whatsoever. Vhat vas challenged was the de facto

existence of conditions rewvresenting a situation of self-defence, and it was solely
on that basis that the plea of sclf-defence was rejected. The Tokyo Tribunal had

occasion to state explicitly in an obiter dictum, in its judgement of

1 November 1948, that "any law, international or municipal, which prohibits

179/

(16) Like the discussion of State practice, and for the same reasons, the study of

recourse to force is necessarily limited by the right of self-defecnce’,

doctrine confirms the principle that a situation cf self-defence justifies,
excewtionally, conduct which would otherwise be internationally wrongful by reason
of the bans which arosc on the use of armed force. That having been said, the
opinions of theoretical writers, especially in the period between the two world
wars, are based in many cases on a notion of self-defence that is in fact much
closer to the one characterized today as state of necessity than to the notion
denoted by the term self-defence. Vriters, mostly from the Tnglish-sneaking world,
gheak for example of self-defence to indicate the circumstances in which a course
of conduct occurs that is designed to ward off a danger, a threat emanating, in
many cases, not from the State against which that conduct is adcpted but fron
individuals or groups that are private, 6r at any ratc unrelated to the organization

of that State.ill/ But that is not the prevailing opinion, which is that the

169/ As regards the Tokyo Tribunal, see the passagus in the judgements
reproduced in B. Roling and C. Réter (eds.), The Tokyo Judgement (Amsterdam,
APA-University Press, 1977), vol. I, pp. 46 et sca. and 382.

170/ See The Tokyo Judgement, op. cit., pp. 46-47.

171/ This school of thought therefore treats the celcbrated case of the
steamer Carcline as an cxample of self-defence in international law, See, for
example, J.L. Brierly, "Regles générales du droit de la paix", Recueil des cours
eoe 1936-IV, vol, 58, pp. 126 ct seq., and also Ch. de Visscher, La responsabilité
des Ltats, Op. cit., pp. 106 ot seq. Actually, de Visscher states that
self-defcnce presupposes an "unjust aggression', but this does not prevent him
from citing as cases of self-defence instances in which a State reacted to attacks
from private individuals. Other writers alsc take the view that the notion of
self-defence can justify reactions to conduct other than armed attack or a threat
of armed attack. J+ Basdevant, loc. cit., pp. 545 et _seq., discusses the question
vhether armed intervention by a State in foreign territory in order to protect its
nationals, or the employment of coercive measures in response to acts, even lauful
acts, by another State that jeopardize the vital intercsts of the 3tate resoriing
to such measures, ought not to be Jjustified as being in self-defence.
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lawifulness of State action undertaken in such cases and for such purposes must be
explained on other grounds. However, as regards the point at present under
discussion, it is sufficient to bear in mind that the writers referred to above
are unanimous in acknowledging that conduct adopted by a State against another
State in resisting an unlawful attack by the latter must be considered Jjustifiable
as being in self-defence.

(17) Many other authors writing more or less during that period draw attention to
the logical connexion between the progress made at the time by those who favoured
the prohibition of the use of armed force and the acceptance in internatioral law
of the notion of self-defence as a limitation of that prohibition. In doing so,
they made it quite clear that where the particular State is forbidden, in one way
or another, to use armed force, there is also necessarily an overriding reason for
precluding the wrongfulness of its use if it is genuinely employed in
self—defence.lzg/ It is of little importance that, where the wrongfulness is not
explcitly precluded by the written texts establishing the prohibition, it is
generally held to be implicit in the text in question, rather_than imposed by a
pre—existing rule of general international law from which thoée texts could not
have derogated. In the final analysis the practical result is the same, The
conviction that there existg in customary international law a principle
specifically removing the wrongfulness normally attaching to an action involving
the use of armed force if the action in question is taken in sclf-defence will
become part and parcel of the thinking of publicists when the principle per se of
such wrongfulness moves from the sphere of purely treaty law to that of customary
internationél law,. It is furthermore significant in this connexion that the
authors of works published since the Second World War all recognize that the use
of armed force by a State in order to repel an aggression is to be considered as
lawful notwithstanding the general prohibition on the use of such force, and they
hold this view irresepctive of the way in which they visualize the relationship

between customary law and the provisions of the Charter on the subject.

172/ See, for example, A. Cavaglieri, "Regles générales du droit de la paix!,
op. Git., pp. 555 et seq., and Corso di diritto _internagionale, Third ed. (Naples,
Rondinella, 1934), pp. 530 et seq.; A. Verdross, loc, cit., pp. 481 et seq.;

D. Anzilotti, Corso di diritto internaziomnale, 1929, reprinted in Opere di

Dionisio Arzilotti (Padua, CEDAM, 1955), pp. 413 et seqe; H., Kelsen, loc. cit.,

ppe 562 et seq.; E. Giraud, "La théorie de la légitime défense", Recueil des cours,
1934~11T, vol. 49, p. 715; R. Ago, loc. cit., pp. 538 et_seq.
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(18) The long process of totally outlawing the use of armed force in international
relations has thus led to the assertion of a rule imposing on all States the duty
to refrain from using armed force in their relations with one another. The
principle whercby its use was condemned once and for all as utterly wrongful has
become part of the legal thinking of States in the form of a peremptory rule of
international law. This same process has created the conditions for the
definitive assertion of the other parallel and likewise percmptory rule that
self-defence is a limitation of the prohibition imposed by the first rule. Both
rules are now indisputably part of general international law and, in writtex form,
of the juridical system represented by the United Nations. The United Nations
Charter in fact provides in Axticle 2, paragraph 4, in much stricter texrms than
those employed even in the Briand-Kellogg Pact, that the "use of force" and even
the "threat ... of force" against the territorial integrity or political
independence of any State or in any other manner inconsistent with the purposes

of the United Nations is prohibited. The Charter alsc vests in the Security
Council a wide range of powers for the adoption of suitable measures to prevent,
and where necessary suppress, any breach of the obligation to refrain from the use
or threat of force laid down in the Charter. Moreover, the Charter does not fail

to specify expressis verbis in Article 51 that:

"Wothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against
a Member of the United Nations, until the Security Council has taken
measures necessary to maintain international peace and security ..." 173/

(19) The other circumstances taken into consideration in the present draft in
connexion with the preclusion of the wrongfulness of an act of a State share with
sell~defence the effect indicated but, unlike self-defence, are not provided for
in the United Nations Charter, In the minds of some, therefore, the question
arose whether the rule in Article 51 of the United Nations Charter and a customary
rule of intermational law on the same subject should be presumed to be totally

identical in content. A majority of the writers totally reject the idea that

;Zj/ All the collective defence agreements concluded since the adoption of
the Charter make an explicit or implicit reference to Article 51; some of them
reproduce textually tl.e principle laid down in the article., Examples are
article 3, paragraph 1, of the Inter-American Treaty of Reciprocal Assistance,
19475 article 5, paragraph 1, of the North Atlantic Treaty, 1949; and article 4,
paragraph 1, of the Treaty of Friendship, Co-operation and Mutual Assistance, 1955.
See the list of such agr ements in L.M., Goodrich, E. Hambro, A.P. Simons, Charter
of the United Nations: Commentary and Documents, Third ed. (New York and London,
Columbia University Press, 1969), pp. 349 et seq.
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self-defence is invokable except where an armed attack occurs against the State,
either from a direct and exclusive interpretation of Article 51 of the Charter, or
from a consideration of the rclationship between that provision and the
corresponding rule of customary international law, or from an examination of the

174/

latter law alone. A contrary school of thought, however, is that the
draftsmen of —he United Nations Charter did not intend the rule in Article 51 to

have the same object and extent as customary international law imparts to the rule

174/ Sec, among the writers holding this majority view, J.L. Kunz, “"Individual
and collective self-defence in Article 51 of the Charter of the United Nations",
The American Journal of Intcrnational Law, vol, 41 (1947), Ppe. 877 et seqes
N.Q. Dinh, "La 1légitime défense d'apres la Charte des Nations Unies", Revue
générale de droit international public, vol. 52, (1948), pp. 240 et seq.; H. Kelsen,
"Cellective security and collective self-defence under the Charter of the
United Nations", The American Journal of International Law, vol. 42 (1948), p. 792,
and The Law of the United Nations (London, 1950), p. 269 and pp. 797 et _seq.;
P.C. Jessup, A Modern Lav of Nations (New York, McMillan, 1948), pp. 165 ct seq.;
H. Vchberg, "L'interdiction du recours a la force: le principe et les problémes
qui sc posent", Recueil des cours, 195L-I, Leyden, 5ijthoff, vol. 78, pp. 81 et seq.;
L. Oppenheim and H. Lauterpacht, International law, op. cit., 1952, vol. II, p. 1563
E. Jiménez de Aréchaga, "La legitima defensa individual cn la Cartade las Naciones
Unidas'", Estudios de derecho internacional, Homanaje al profesor G. Barcia Trelles
(Zaragoza, Universidad de Santiago de Compostela, 1958), pp. 328 ct seq., and
Derecho constitucional de las Naciones Unidas (Madrid, Escuela de funcionarios
internacionales, 1958), pp. 40l et secq.; D. Nindié, Reply to the questionnaire
prepared by G. Schwarzenberger, in Report of the 48th Conference of the International
Law Association held at New York (1958) (1959), p. 617 et seq.; S. Krylov,
Statecment in the debate in the International Law Association, ibid., p. 512;
P.Q. Uright, "United States intervention in the Lebanon", The American Journal of
International Law, vol. 53 (1959), p. 112; K.F. Partsch, "selbstverhandlungsrecht",
Worterbuch des Vdlkerrechts, Second ed. (Berlin, de Gruyter, 1960), vol. II, p. 257;
G. Dahm, "Das Verbot der Gewaltanwendung nach Art. 2 Ziff, 4 der UNO-Charta und die
Selbsthilfe gegeniiber Volkerrechisverletzungen die keine bewaffneten Angriffe
enthalten", Jahrbuch fiir internationales Recht, vel. II, (1962), p. 52; I, Brownlie,
op. cit., pp. 272 et seq.; W. Wengler, Das vBlkerrechtliche Gewaltverbot:
Probleme und Tendenzen, Berlin, (1967), p. 15; KX.J. Skubizewski, "Use of force by
Statess Collective security; Law of war and neutrality", Manual of Public
International Law, edited by M. Sﬁrensen, London, Macmillan, 1968, pp. 765 et seqe;
E.I, Bkakunovy, loc. cit., pp. 107 et seq.; P. Lamberti Zanardi, La legittima
difesa +e. Op, cit., Ppe. 204 et seqs; J. Delivanis, op. cit., pp. 49 et seq.;
J. Zourek, loc. cit., pp. 52 et seg. (sce also the comments by E. Castrén and
G+ Chaumont on the report by J. Zourck, ibid., pp. 74 et seg.); R, Taoka, op. cit.,
pp. 126 et scq. In the second edition of H, Kelsen's Principles of International
Lav, edited by R.W. Tucker (New York, Holt, Rinechart and Winston, 1966), this
author examines the two conflicting interpretations of Article 51. In the main he
seems to prefer the interpretation that self-defence is applicable only in the case
of armed attack (pp. 64 et seq.). Similarly, M. Goodrich, E. Hambro and
A.P. Simons, in the third edition of their commentary (Charter of the United Nations
op. cit., Pp. 344 et secq.), incline towards the narrow interpretation, thus
rectifying the attitude adopted in the ecarlier editions.
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that self-defence is a circumstance precluding the wrongfulness of conduct
involving the use of armed force. The writers of this latter school consider
that Article 51 of the Charter betrays no intention whatsoever that self-defence
should be invokable solely when "an armed attack" occurs against the State. In
their view, this pr rision simply sets out to state the rule concerning a
particular case.'17 These differences of opinion among publicists have
naturally been reflected in the positions taken by States in discussions of
snecific problems in United Nations organs.

(20) That being so, the Commission considers that no codification taking place
within the framework and under the auspices of tie United Nations should be based
on criteria which, from any standpoint whatsoever, do not fully accord with those
underlying the Charter, especially when, as in the present case, the subject-matter
concerns so sensitive a domain as the maintenance of international peace and
security, There have, of course, been problems of interpretation as regards
Article 51 and other provisions of the United Nations Charter, and also as regards
the relationship between these provisions and general international law, and such
problems still exist, but it is not for the Commission to take a stand on this )
matter in comnexion with the present draft articles, nor to allow itself to be
drawn into a process of interpreting the Charter and its provisions, which would

be beyond its mandate. The Commission therefore sees no reason why its commentary

;zg/ See C.H.,M. Waldock, "The regulation of the use of force ...", loc. cit.,
pp. 595 et seq., and the chapter on the use of force (by Waldock) in J.L. Brierly,
The Law of Nations, op. cit., pp. 416 et seg.; L.C. Green, "Armed conflict, war
and self-defence", Archiv des V&lkerrechts, vol. 6 (1956-57), pp. 432 et seq. and
rr. 987 et seq.; D.W. Bowett, Self-defence ..., Op. cit., ppe. 187 et seq.; the
statement by L.C. Green and the communications from D.W. Bowett and V. Dedijer on
the occasion of the debate, in 1958, in the International Law Association, Report
of the Forty-eighth Conference held at New York (1958) (Wew York, 1959), pp. 517,
598, 609 et seq., 983, 9B9 et _seg.; M.S. McDougal and P. Feliciano, Law and
Minimum World Public Order — The Legal Regulation of International Coercion
(New Haven and London, Yale University Press, 1961), pp. 232 et seq.;

M.S, McDougal, "The Soviet-Cuban guarantine and self-defence'", The American
Journal of Intermational law, vol. 57 (1963), Ppe 597 et seqe; J. Stone, Legal
Controls of International Conflict (Sidney, Maitland Publications, 1954) pp. 243
et _seq., and Aggression and World Order (London, Stevens and Sons, 1958), pp. 43
et segs See also the comments by McDougal and by F., Vallat on the provisional
report prepared by J. Zourek, Annmuaire de 1'Tnstitut de droit international,

op, cit., vol. 56, pp. 76 et seg. S.M. Schwebel, in "Aggression, intervention
and self-defence in modern international law'", Recueil des cours, 1972-I1,
Leyden, Sijthoff vol. 136, pp. 479 et seq. carefully sets out the opinions of the
writers of this school of thought and objectively marshals the arguments for and
against their theses.
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should set forth its nosition on the question of any total identity of content
between the rule in Article 51 of the Charter and the customary rulcs of international
loxr on solf=dfonce, The Uommission intends in any cvent to remain faith ™l o
the content and scope of the geortinent rules of the United Nations vharter and to
teie thnem as a basis in fermulating the present drafi article.

{?1) bifferences of opinion are also found in principle and doctrinc in regard to

a whole series of gquestions concerning the definition of the legal notion of
sclf-defence and the interpretation of Article 51 and other pertinent provisions of
the Urited Nations Charter. IDxamples of these questions are the interpretation of
the English term "armed attack" and the French term "aggression armcée" and the cxactl
extent to which they coincide with ecach other and corres-ond to the terms used in
other languages; the determination of the moment at which the State can claim that
it is in a situation of self—defenco;21§/ whether self-defence can be invoked to
Justify resistance to an action which is wrongful and injurious, but undertaken
without the use of force;EZZ/ the meaning of '"collecctive" self—defence.lzg/ The
Commission is acquainted with the differences of opinion that cxist about the
conclusions that may be drawn, on these and other issues, from .a textual, or a
historical, or a teleological interpretation of the Charter, and from the lengthy
discussions that have taken place on this subject between States with different
views in numerous specific cases. It nevertheless considers it both unnccessary
and inappropriate that the present draft article should deal with all these
questions, which are at the very root of the "primary" rules relating to
self-defence, It would be mistaken to think that it was possible, in a draft
concerning rules governing the res»onsibility of Ttates for internationally
vrongful acts, to explore and devise solutions to these problems - some of which
are a matter of considerable controversy - arising in United Nations practice and
in doctrine from the interpretation and applica*ion of Article 51 of the Charter.
The Commission's task in regard to the point dealt with in article 34, as in the

case of all the other draft articles, is to codify the international law which

176/ Some writers, for example, recognize the existence of "preventive"
self-defence in fairly broad terms. See in this connexion the particular position
taken by R. Bindschedler in "La délimitation des compétences des Nations Unies",
Recueil des cours, 1963-I, Leyden, Sijthoff, vol. 108, p. 397.

177/ One author who goes a long way in this direction is D. Bowett,
Self-defence, op. cit., pp. 269 et seq.

178/ It should be pointed out in this connexion that the "collective"
self-defence expressly mentioned in Article 51 of the Charter is recognized in
general international law, just as much as "individual" self-defence, as being an
exception to the general prohibition of the use of armed force.
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relates to the international responsibility of States. The Commissicon would
certninly be doing more than it has been asked to do if it tried, over and above
that, to settle questions which ultimately only the competent organs of the

United Mations arc qualified to settle. It is not for the Commission to opt for
onc or another of the opnosing arguments sometimes put forward with regard to sh-
interpretation of the Charter and its clauses, Besides, it is not the wvrnose of
the present article to seck a solution to these various problems.

(°2) Nor does the Commission feel that it should examine in detail issues,
discussed in some cases at length in the literature, such as the "necessary™
character which the action taken in self-defence should display in relation to the
aim of halting and repelling the aggrecssion, or the "proportionality" which should
exdst between that action and that aim, or the "immediacy" which the reaction to
the aggressive action should exhibit. These are questions which in practice logic
itself will answer and which should be resclved in the context of each particular
case.,

(23) Having found that a "primary" rule on self-defence exists in the United Iations
Charter, and in present customary international lawv as well, and having seen its
repercussions on State responsibility, the Commission concluded that it should
inscrt in the present chapter of the draft articles a rule whose sole purpose is

to state the principle that the use of force in self-defence precludes the
wrongfulness of the acts in which force is so used. In doing this, the Commission
has no intention of defining or codifying self-defence, any more than it defined

or codified consent, countermeasures in respect of an internationally wrongful

act, and so on. Quite simply, the Commission has found that self-defence is a
principle recognized both in the Charter of the United Nations and in contemporary
international law and it has drawn the necessary inferences from this in regard to
the present chapter of the draft, which deals with circumstances precluding
wrongfulness,

(24) In this connexion the Commission wishes to point out, as it indicated in the
introduction to chapter V, that the purpose of this chapter is to define the
circumstances in which, despite the apparent combination of the objective clcment
and the subjective element of the existence of an internationally wrongful act, the
existence of such an act cannot be inferred owing to the prescnce of a circumstance
which stands in the way of that inference. self-defence is one of the
circumstances to be taken into account in this connexion. In this case, as in the
cace of the other circumstances dealt with in chapter V, the effect of a situation

of self-defence underlying the conduct adopted by the ..tate is to suspend or necgate
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altogether, in the particular instance concerncd, the duty to observe the
irtrrnational obligation, wvhich in the »nresent caso is the goneral obligsation to
refrain from the use or threat of force in inteinational reiations. Vhere there is
a situation of self-defence, the objective clemont of the internationally wrengful
act, namely the breach of the obligation not to use force, is absent and conscquently
ro mongful act car have taken »lace.

('5) As regards the wording of the article, the Commission has been particularly
varcful to avoid any formulation vhich might give the impression that it intended to
interpret or cven amend the United Nations Charter. It has adopied the following
text: "The wrongfulness of an act of a Ltate not in conformity with an international
obligation of that State is precluded if the act constitutes a lawful measure of
self-defence taken in conformity with the Charter of the United Nations."  The words
"in conformity with the Charter of the United Nations'" rcfer to the Charter in
gencral and get round the problems of intérprctation that might arise from a
reference solely to Article 51 of the Charter out of context, or to both the Charter
and general international law, or to gencral international law alonec.

(26) Some members of the Commission neverthcless expressed rescrvations about this
vording. In the view of some members, the general reference té'the Charter should
be replaced, in conformity with what the Special Rapporteur had proposed in his
draft, by a specific reference to Article 51 of the United Nations Chartesr. A
further observation was that the article should use the actual términology of
Article 51 of the Charter, namely "inherent right of ... sclf--defence"., A further
point was mede that the article would be clearcr if the words "a lawful mecasure of
self-defence taken in conformity with ..." wvere replaced by the words "action taken
in exercisc of the right of self-defence in conformity with ...". A majority of the
Commission nevertheless took the view that, as regards the effect of 'self-defence" on
the lawfulness or otherwise of "an act of a State" - the only question involved in
chapter V of the draft - the point to be considered was the situation of the State
acting, and that it was of no importance whether that situation constituted the
exercise of a "right", of a "natural right" or of any other subjective legal
situation.

(27) In the view of one member of the Commission, who of coursc approved of the idea
of the article, the text could not possibly begin with a reference to "an act of a
State not in conformity with an intecrnational obligation of that itate", because no
act of a otate constituting self-defence is countrary to any international

obligation.l

179/ The mecmber in guestion suggested that the article should read as follows:
"Recoursc by a State to self-defence in conformity with Article 51 of the Charter of
the United Nations precludes the wrongfulness of an act of that State constituting
such recourse to self-defence",. :
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(78) It should also be noted that action taken in self-defence may injure the
interests of a third State. Those interests must obviously be fully protected in
such a caso, The Commission therefore wishes to point out that the provisiorn in
caticle 34 is not intended to nreclude any wrongfulness of, so to speak, indirect
injury that might be sufferecd by a third state in comnexion with a measurc of
self-defence taken against a State which has committed an armed attack. The
obscrvations made in this connexion in the commentary to article 30 (Countermcasures

in respect of an internationally wrongful act) therefore apply mutatis mutandis to the

case in vhich the rights of a third 3State are injured by action taken in sclf-defence.
(29) Having concluded its consideration, on first reading, of the chapter on
circumstances precluding wrongfulness in international law, the Commission wishes to
stress that the circumstances dealt with in this chapter are those which "generally"
arisc in this connexion. Consequently, the chapter does not seek to make the list

of circumstances it enumerates absolutely exhaustive. The Commission is sufficiently
aware of the evolving nature of international law to believe that a circumstance
vhich is not today held to have the effect of precluding the wrongfulness of an act

of a Utate not in conformity with an international obligation, may have that effect

in the future. At all events, the Commission wishes to woint out that chaplter V is
not to be construed as closing the door on that possibility.

Article 35

Reservation as to compensation for damage

Preclysion of the wrongfulness of an act of a State by virtue of the
provisions of articles 29, 31, 32 or 33 docs not prejudge any question that
may arisc in regard to compensation for damage caused by that act.

Commentary
(1) At its thirty-first session, in 1979, during its cxamination of article 31 of

the draft (Force majcurc and fortuitous event), the Commission considered whether,

bearing in mind the comments made on the subject, it should add to the article a
third paragraph stating that preclusion of the wrongfulness of an act of a State
committed in the circumstances indicated in that article should be understood as not
affecting the possibility that the Ltate committing the act may, on grounds other
than that of responsibility for a wrongful act, incur certain obligations, such as an
obligation to make reparation for damage caused by the act in question. The
Commission found, however, that a stipulation of that kind would also have to apply
to other circumstances precluding wrongfulness dcalt with in the present chapter of

the draft. It therefore decided that, after completing its consideration of the
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various circumstances precluding the international wrongfulness of an act of the
state, it would cxamine the advisability of inscrting such a proviso in this
~Lnytﬁr.l§9/

() At the seme session, the Commission emphasized that the above considerations
vere also applicable to the provisions of article 32 on "distress" as a circumstance
nrecluding wrongfulness.lél/ Moreover, it had already pointed out in connexion with
article 29 (Consent) that a Statec may also consent to an action provided that the
action includes the assumption of risks deriving from activities not prohibited by
international law.lgg/

(3) At the present session, the question, already raised during the adoption of
articles 29, 31 and 32, camc up again forcefully in commexion with article 33, For
it appeared all the more logical for the Commission to reserve the possibility that
compensation might be due for damage caused by an act or omission whose wrongfulness
could only be precluded because it had becn occasioned by a state of necessity.

(4) Having thus complcted its examination of the various circumstances precluding
wrongfulness, the Commission, at the present scssion, considercd the question here
discussed with respect to all the circumstances provided for in chapter V of the
draft. It decided to include, at the end of that chapter, a reservation in gquite
general terms, stipulating that preclusion of the wrongfulness of an act of a State

by virtue of the provisions of articles 29 (Comsent), 31 (Force majeure and

fortuitous cvent), 32 (Distress) and 33 (State of necessity) does not prejudge any

questions which may arise in regard to compensation for damage caused by that act.
The Commission ccnsidercd it essential that the reservation should not appear to
prejudge any of the questions of principle that might arisce in regard to the matter,
cither with respect to the obligation to indemnify, which would be considered in the
context of part 2 of the present draft, or with respect to the codification of the
topic entitled "Intermational liability for injurious consequences arising out of
acts not prohibited by international law", the codification of which has already been
entrusted to the Commission. The Commission also wishes to emphasize that the
position of article 35 at the end of chapter V of part 1 of the draft is

provisional. The final position of the article may be decided at a later stage in

the elaboration of the draft.

.

180/ Yearbook ... 1979, Vol. II (Part Two), document A/34/10, p. 133,
para. (42).

181/ Ibid., p. 136, para. (14).
182/ Ibid., p. 114, para. (19) in fine.
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Part 2. Cenlenc, forms aud derrees of infernetiomal vesponsibility
35. As indicated in paragraph 32 above, during the thirtyv-sccond sessicn of the
Commission Mr. William Riphagen, Special Rapporteur, vreorontou @ prcliniravy report
(A/CN.4/330) on the subject-matter of Part 2 of the draft .mlor preparation, namely,
the content, forms and degrcecs of State responsibility. Tre roeport analirses in
general the various possible ncw legal rcelationships (i.c. new rights and
corresponding obligations)arising from an internaticnally wrongful act of a State
as determined by Part 1 of the draft articles on Statc responsibility.

36. The rcport noted at the outset that a number of circumstances which are, in
principle, irrclevant for the application of Fart 1 - such as the conventional or
other origin of the obligation breached, the content of that obligation, and the
seriousncss of the actual breach of that obligation - ny, howover, have relovance
for the determingtion of the noew legal rclabionships in Part 2. It also rccalled
that some draft articles in Part 1 - notably article 11, para. 25 article 12,
para. 2; article 14, para. 2 - nay give risc to the gquestion whether or not the
content, form and degree of State rcsponsibility arc the sance for this
"gontributory" conduct as for other internationally wrongful conduct, and that
similar questions arise in respcect of the cases of implication of a State in the
internationally wrongful act of another State (articles 27 and 28). Furthernore,
the report rccalled that the Comnission, in drafting the articles of Chapter V of
Part 1 - entitled "circumstances precluding wrongfulness" - deliborately left opon
the possibility that an act of a State, cbmmitted under such cilrcunstances, night
nevertheless entail sone new legal relationships sinilar to those entailed by an
internationally wrongful act. The Report recommended such now logal relaticuiships
to be dealt with in Part 2 of the draft articles rathor than within the context of
the topic "International liability for injurious conscquences arising out of acts
not prohibited by international law".

37, The Report then set out three parameters for the possible ncw legal
relationships arising fron an internationally wrongful act of a State, the first
being the new obligations of that State, the second the new rights of the "injured"
State, and the third the position of "third" States in respect of the situation
created by the internationally wrongful act. On this basis the Report drew up a
cataloguec of posgsible new legal rclationships established by o Statels wrongfulness,
including the duty to make "reparation" in its various ferms (first parancter),

non-recognition, exceptio non adinpleti contractus, and other "counterneasurcs"

(second parancter), and the right - possibly even the duty - of "third" States to

take a non-neutral position (third parameter).
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38, The repert then turncd to the problen of "proportionality" between the wrongful
act and the "response" thereto, and in this connexion discussed linitations cof
allowable rcsponscs by virtue of the particular probection, given by a rule of
international law, to the object of the response; by virtue of a linkage, under

a rulce of intermational law, betwcen the object of the breach and the object of the
responsce; and by virtuc of the existence of a form of international organization
lato sensu.,

39, TFinally thce roport addresscd the question of loss of the right to invoke the
new legal rclationship established by the rules of international law as a consequcnce
of a wrongful act, and suggested this natter be dealt with rather within the
francwork of Part 3 of the draft articles on State responsibility (the
inplenentation of State responsibility).

40, Turing the discussion on the report‘in the Cormission, which was of a
prelininary character, several nembers noted the large scope of the topic to be
dealt with in Part 2 and underlined the ncecessity for drawing up a concrete plan of
work,

4. It was gencrally recognized that in drafting the articles of Part 2 the
Commission should proceced on the basis of the articles of Part 1 alrcady
provisionally adopted by the Comnission on first reading, though, of course, on the
sccond reading sone revisions, rearrangenents and nutual adapitations should not be
cxcluded,

42. It was also noted that, while liability for injurious consequences arising out
of acts not prohibited by international law night include the obligation of a State
to give compensation, any possible degree of "overlap" with the treatnent, in

Part 2 of the articles on State responsibility, of the obligation of reparation,
resulting from a wrongful act, or even from an act, the wrongfulness of which was
precluded in the clrcumstances described in Chapter V of Part 1, would do no harm,
43. Sore nenbers expressced doubts as to the advisability of dealing extensively
with "counter-necasurcs", international law being based not so much on the concept
of sanction and punishnent as on the concept of remedying wrongs that had been
cormitted, Other menmters, however, considered th: second and third parasmeters to
be of the esscence of Part 2,

44. It was generally rccognized that the principle of proportionality was at the
basis of the wholec topic of the content, forms and degrees of responsibility,
though sone nenbers contested its character as a rule of internatiocnal law, or were

inclined to regoard it as being a primary rather than a secondary rule,
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45. Scveral nenbers stressed the neced to avedd the cnunclatio-n of primary rules
within the context of Part 2. There was the fecling, however, that sonc
"categorization®, according to their content, of the prinary obligations with which
an act of a State was not in confornity, was incvitable when deternining the new
lesal relationships arising from the breach of those oblirations,

46, Sone nenbers underlined the nccessity of locking carcfully at the distinction,
nade in the prelinminary report, between the "injured" State and a "third" State,
particularly in view of modern developnents in international law, which asscrt

the interdependconce of States.

47. Various nembers advocated that the Commission adopt an cmpirical or inductive
approach to the topic, as it had hitherto in dealing with State responsibility.

48, At the cnd of the discussion, the Special Rapporteur indicated his intention
to follow=up his prelininary report with a second report outlining a plan of work
and dealing with the first parameter of the new legal rclationship (the new
obligations of the State which has committed an act not in conformity with its
international obligations) on the basis of the available Jurisprudence, practice

of States and opinions of authors.
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CHAPTER IV

QUESTION OF TREATIES CONCLUDED BETWEEN STATES .iND
INTERNATTONAL ORGANIZ.TICONS OR BETVEEN TWO OR MORE
INTERNATTOWAL ORG.NIZLTICILS

Ao Introduction
49. The Commission described in an earlier reportlgé/ the circumstances in vhich it
has come to undertake the study of treaties to which an international organization
was a party, as well as the method it had decided to follow in doing so. A number of
General Assembly resolutions - resolution 3315 (XXIX) of 14 December 1974, section I,
paragraph 4 (d); resolution %4v) (XXX) of 15 December 1975, paragraph 4 (d);
resolution 31/97 of 15 December 1976, paragraph 4 (c) (ii); resolution 32/151 of
19 December 1977, paragraph 4 (g) (ii); resolution 33/139 of 19 December 1978,
section I, paragraph 4 (g) -~ have recommended that the Commission should continue
its work on this topic. General Assembly resolution 34/141 of 17 December 1979
recommended, in paragraph 4, that the Commission should:
“(c) Proceed with the preparation of draft articles on treaties
concluded between States and international organizations or between

international organizations with the aim of completing, at its thirty-second
session, the first reading of these draft articles."

50. At its bventy—sixth, 2% tuenty-sevenin, 22 tuenty-ninth, 28/ tnirtietn, 2L/
and thirty—firsﬁlég/ sessions, the Commission adopted provisions corresponding to

articles 1 to 60 of the Vienna Convention on the Law of Treaties, adopted by the

United Nations Conference on the Lav of Treaties held at Vienna in 1968 and 1969.l§2/

183/ Yearbook ... 1974, vol. IT (Part One ), pp. 290 et sedq., doc. A/9610/Rev.l,
chap. IV.

184/ Ibid., pp. 294 et sedq., chap. IV, sect. B.

185/ Yearbook ... 1975, vol. II, pp. 169 et seq., document A/iOOlO/Rev.l,
chap. V,

186/ Yearbook ... 1977, vol. IT (Part Tvo), pp. 95 et seg., document 4/32/10,
chap. IV.

187/ Yearbook ... 1978, vol. IT (Part Tvo), pp. 123 et seq., document A/BB/iO,
chap. V.

188/ Official Records of the General Assembly, Thirty-fourth Session,
Supplement No. 10 (4A/34/10 and Corr.l, pp. 370 et seg., chap. IV).

l§2/ For the text of the Convention, see Official Records of the United Nations
Conference on the lau of Treaties, Documents of the Conference (United Nations
publication, Sales No. E.T0.V.5), p. 289. The Convention and the Conference are
hereinafter referred to as '"the Vienna Convention" and "the Vienna Conference',
respectively.
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.. 4Lt its thirty-second session the Commission, at its 1585th to 1596th meetings,
msidered the texts of articles 61 to 80 as vwell as that of an Annex subnmitted by

e Special Repporteur in his ninth report (A/CN.4/327 and Corr.l (English only)) and
iferred all these articles and the Annex to the Drafting Committee. On the

mmittee's report, the Commission adopted articles 61 to 80 and the Annex at its

24th meeting.

'. With the adoption of those articles and the innex, the Commission, pursuant to

solution 34/141, completed the first reading of the draft articles on treaties

ncluded between States and international organizations or between international

ganizations., The text of all the draft articles adopted on first reading followed
the texts of articles 61 to 80 and of the Annex adopied by the Commission at its

irty-second session, with the commentaries thereto, are reproduced below in oxder
facilitate the work of the General Assembly,lgg/

. The articles considered and adopted by the Commission at its thirty-second

ssion are those of Part V, Invalidity, termination and suspension of the operation

treaties (articles 61 to 72), Part VI, Miscellaneous provisions (articles 73 to 75)

d Part VII, Depositaries, notifications, corrections and registration

rticles 76 to 80). The Annex adopted concerns the Procedures established in

plication of article 66. As on other occasions, the Commission did not feel it

propriate to prepare "final provisions" for its draft +that question being in most
ses, a matter for consideration by the body entrusted with the task of elaborating
e final instrument of codification. Henée, ne provisions corresponding to those

Part VIII, Final provisions (articles 81 to 85) of the Vienna Convention have been

cluded in the set of draft articles adopted on first reading by the Commission.

. It may be recalled that at its last session, the Commission reached the
aclusion that the articles on the topic which had thus far been considered

rticles 1 to 4, 6 to 19, 19 bis, 19 ter, 20, 20 bis, 21 to 23, 23 bis, 24, 24 bis,
, 25 bis, 26 fto 36 bis and 37 to 60) should be submitted for observations and

190/ See section B below. Subsection 1 contains the texts of all the draft
ticles adopted on first reading by the Commission. Subsection 2 contains the
(ts of the provisions adopted at the thirty-second session and the commentaries
ireto. For the commentaries to the articles adopted at the thirty-first session,
: foot-note 188 above; for the commentaries to the articies adopted at the
.rtieth session, see foot-note 187 above; for the commentaries to the articles
pted at the tweniy-ninth session, see foot-note 186 above; for the commentaries
the articles adopted at the twenty-sixth and twenty—-seventh sessions, see
jpectively foot-notes 183 and 135 above. '
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comments before the draft as a whole wus adcpted on first reading. Mt procedure
vas seen as making it possible for the Commission to undertake the second reading
without too much delay. In accordance with articles 16 and 21 of its Statute, those
draft articles vere then transmitted to Governments for their comments and
observations. Furthermore, since the General Assembly recommended, in paragraph 5
of resolution 2501 (XXIV) of 12 November 1969, that the Commission should study the
present topic "in consultation with the principal international organizations, as it
may consider appropriate in accordance with its practice', the Commission also
decided to transmit those draft articles to such organizations for their comments

lgl/ It vas indicated at that time that following completion of the

and observations.
first reading of the draft, the Commission would request comments and observations

of Member States and of the said international organizations on the remaining draft
articles adopted and, in so doing, would sét a date by which cumments and
observations should be received.

55. In the light of the above, the Commission, at its thirty-second session, decided
to request the Secretary-General agasin to invite Governments and the international
organizations concermed to submit their comments and observations on the draft
articles on treaties concluded between States and international organizations
transmitted earlier and to request that such comments and observations be submitted
to the Secretary-General by 1 February 1981.

56. TFurthermore, and in accordance with articles 16 and 21 of its Statute, the
Commission decided to transmit through the Secretary-General, to Governments and the
international organizations concerned, articles 61 to 80 and the Annex adopted by the
Commiscion on first reading at its present session for the comments and observations
and to request that such comments and observations be submitted to the
Secretary~General by 1 February 1982.

57. The procedure outlined above would, it is anticipated, allow Governments and
organizations sufficient time for the preparation of their comments and observations
on all the draft articles and would also allow the Commission to begin its second
reading of the draft articles on the topic without too much delay, on the basis

of reports to be prepared by the Special Rapporteur and in the light of comments

and observations received from Governments and intermational organizations.

\

191/ In the light of Ccmmission practice regarding its work on the topic,
the organizations in question are the United Nations and the intergovernmental
organizations invited to send observers to United Nations codification conferences.
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B. Draft articles on treaties concluded betueen States and international
organizations or between international organiszations

58. The text of articles 1 to 4, 6122/ to 19, 19 bis, 19 ter, 20, 20 bis, 21 to 23,
23 bis, 24, 24 bis, 25, 25 bis, 26 to 36, 36 bis,193 37 to 80 and the Annex, adopted

by the Commission on first reading at its twenty-sixth, twenty-seventh, twenty-ninth

and thirtieth to thirty-second sessions, and the text of articles 61 to B0 and of the

Amnex, with the commentaries thereto, adopted by the Commission at its thirty-second

session, are reproduced below.

1. Text of the draft articles adopted by the
Commission on first reading

PART T
INTRODUCTION
Article 1

Scope of the present articles

The present articles apply to:

Qé) treaties concluded between one or more States and one or more internmational
organizations, and

(b) treaties concluded between international organizations.
Article 2
Use of terms
1. For the purposes of the present articles:

Qg) "treaty" means an international agreement governed by intemmational law
and concluded in written form:

(i) Dbetween one or more States and one or more international organizations, or

(ii) between international orgenizations,

whether that agreement is embodied in a single instrument or in two or more related
instruments and whatever its particular designation;

192/ The draft does not include a provision corresponding to article 5 of the
Vienna Convention.

193/ The International Law Commission agreed at its thirtieth session
(1512th meeting) to take no decision on article 36 bis and to consider the article
further in the light of the comments rade on its text by the General Assembly,
Governments and international organizations.
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(E) "ratification" means the international act so named vhereby a State
establishes on the infernational plane its consent to be bound by a treaty;

(Q bis) "act of formal confirmation" means an intermational act corresponding
to that of ratification by a State, whereby an international organization establishes
on the international plane its consent to be bound by a treaty;

(b ter) "acceptance", "approval' and "accession" mean in each case the
international act so named vwhereby a State or an international organization
establishes on the internaticnal plane its consent to be bound by a treaty;

(g) "full povers" means a document emanating frem the ccmpetent authority of a
State and designating a person or persons to represent the State for the purpose of
negotiating, adopting or authenticating the text of a treaty between one or more
States and one or more international organizations, expressing the consent of the
State to be bound by such a treaty, or performing any other act with respect to such
a treaty;

(g.bis) "powers" means a document eménating rom the competent organ of an
international organization and designating a person or persons to represent the
organization for the purpose of ncgotiating, adopting or authenticating the text of
a treaty, communicating the consent of the organization to be bound by a treaty, or
performing any other act with respect to a treaty;

(d) "reservation" means a unilateral statement, however phrased or named,
made by a State or by an international organization when signing or consenting
[by any agreed means] to be bound by a treaty wherety it purports to exclude or to
modify the legal effect of certain provisions of the treaty in their application to
that State or to that international organization;

(g) "negotiating State" and '"negotiating organization' mean respectivelys

(i) a State,

(ii) an international organization
vkhich took part in the drawing-up and adoption of tre text of the treaty;
(f) ‘"contracting State" and "contracting organization" mean respectivelys:
(i) a State,

(ii) an international organization

which has consented to be bound by the treaty, whether or not the treaty has entered
into force;

(g) "party" means a State or an international organization which has consented
to be bound by the treaty and for which the treaty is in force;

(h) "third State" or "third international organization" means a State or an
international organization not a party to the treaty;

(1) "international organization'" means an intergovernmental organization;
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(i) "rules of the organization" means, in particular, tlie constituent
instruments, relevant decisions and resolutions, and established practice of the
nrganization.

2. The provisions of paragraph 1 regarding the use of terms in the present
articles are without prejudice to the use of those terms or to the meaning which may

be given to them in the internal lav of any 3tate or by the rules of any
international organization.

Article 3

International agreements not within the scope of the present articles

The fact that the present articles do not apply

(i) ‘o internmational agreements to which one or more international
organizations and one or more entities other than State or international
organizations are [parties];

(ii) or to international agreements to which one or more States, one or more
international organizations and one or more entities other than States
or international organizations are [parties];

(iii) or to international agreements not in written form concluded between one
or more States and one or more international organizations, or between
international organigzations

shall not affect:
(g) the legal force of such agreements;

(E) the application to such agreecments of any of the rules set forth in the
present articles 1o which they would be subject under international law independently
of the articles;

(g) the application of the present articles to the relations between States and
international organizations or to the relations of international organizations as
betvween themselves, when those relations are governed by international agreements to
which other entities are also [parties].

Article 4

Non—retroactivity of the present articles

Without prejudice to the application of any rules set forth in the present
articles to which treaties between one or more States and one or more international
organizations or beiween intermational organizations would be subject under
international law independently of the articles, the articles apply only fo such
treaties after the [entry into force] of the said articles as regards those States
and those international organizations.
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PART IT
CONCLUSION AND ENTRY INTO FORCE CF TREATIES

Section 1. Conclusion of treaties

Article 6

Capacity of international organizations to conclude treasties

The capacity of an international organization to conclude treaties is governed
by the relevant rules of that organization.

Article 7

Full pouers and powers

1. A person is considered as representing a State for the purpose of adopting
or authenticating the text of a treaty between one or more States and one or more
international organizations or for the purpose of expressing the consent of the State
to be bound by such a treaty if:

Qi) he produces appropriate full powers; or

(h) it appears from practice or from other circumstances that that person is
considered as representing the State for such purposes without having to produce
full powers.

2, In virtue of their functions and without having fto produce full powers the
following are considered as representing their State:

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs
for the purpose of performing all acts relating to the conclusion of a treaty
between one or more States and one or more international organizations;

(b) heads of delegations of States to an international conference, for the
purpose of adopting the text of a treaty between one or more States and one or more
international organizations;

(g) heads of delegations of States to an organ of an international organization,
for the purpose of adopting the text of a treaty between one or more States and that
organization;

(g) heads of permanent missions to an international organization, for the
purpose of adopting the text of a treaty betuween one or more States and that
organization;

Qg) heads of permanent missions to an international organization, for the
purpose of signing, or signing ad referendum, a treaty between one or more States
and that organization, if it appears from practice or from other circumstances that
those heads of permanent missions are considered as representing their States for
such purposes without having to produce full powers.
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3. A person is considered as representing an international organization for
the purpose of adopting or authenticating the text of a treaty if:

(a) he produces appropriate powers; or

(h) it appears from practice or from other circumstances that that person is
considered as representing the organization fer such purposes without having to
produce powvers.

4. A person is considered as representing an international organization for
the purpose of communicating the consent of that organization to be bound by treaty
if:

Ql) he produces appropriate powers; or

(g) it appears from practice or from other circumstances that that person is
considered as representing the organization for that purpose without having to
produce povers.

Article 8

Subsequent confirmation of an act performed without authorization

An act relating to the conclusion of a treaty performed by a person who cannot
be considered under article 7 as authorized to represent a State or an international
organization for that purpose is without legal effect unless afterwards confirmed by
that State or organization.

Article 9

Adoption of the text

1. The adoption of the text of a treaty takes place by the consent of all the
participants in the drawing-up of the treaty except as provided in paragraph 2.

2. The adoption of the text of a treaty between States and one or more
international organizations at an international conference in which one or more
international organizations participate takes place by the vote of two-thirds of
the participants present and voting, unless by the same majority the latter shall
decide to apply a different rule.

Article 10

Authenticgtion of the text

1. The text of a treaty between one or more States and one or more
international organizations is established as authentic and definitive:

Q;) by such procedure as may be provided for in the text or agreed upon by the
States and international organizations participating in its drawing-up; or

(Q) failing such procedure, by the signature, signature ad referendum or
initialling by the representatives of those States and internmational organizations of
the text of the treaty or of the final act of a conference incorporating the texte.
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2, The text of a treaty betueen international organizations is established
as authentic and definitive:

(g) by such procedure as may be provided for in the text or agreed upon by
the international organizations participating in its drawing-up; or

(b) failing such procedure, by the signature, signature ad referendum or
initialling by the representatives of those international organizations of the text
of the treaty or of the final act of a conference incorporating the text.

Article 11

Means of establishing consent tc be bound by a treaty

1. The consent of a State to be bound by a treaty between one or more States
and one or more international organizations is expressed by signature, exchange of
instruments constituting a treaty, ratification, acceptance, approval or accession,
or by any other means if so agreed.

2. The consent of an international organization to be bound by a treaty is
established by signature, exchange of instruments constituting a treaty act of
formal confirmation, acceptance, approval or accession, or by any other means if
so agreed.

Article 12

Signature as a means of establishing consent to be bound by a treaty

1. The consent of a State to be bound by a treaty between one or more States
and one or more international organizations is expressed by the s1gnature of the
representative of that State when:

(g) the treaty provides that signature shall have that effect;

(b the participants in the negotiation were agreed that signature should have
that effect; or

(g) the intention of the State to give that effect to the signature appears
from the full powers of its representative or was expressed during the negotiation.

2. The consent of an irternational organization to be bound by a treaty is
established by the signature of the representative of that organization vhen:

(g) the treaty provides that signature shall have that effect; or

(E) the intention of that organization to give that effect to the signature
appears from the powers of Its representative or was established during the
negotiation.

3, For the purposes of paragraphs L and 2:

(a) the initialling ofa text constitutes a signature when it is establishec that
the participants in the negotiation so agreed;

(E) the signature ad referendum by a representative of a State or an
international organization, if confirmed by his State or organization, constitutes -
full signature.
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Article 13

An exchange of instruments constituting a treaty as a means
of establishing consent to be bound by a treaty

1. The consent of States and international organizations fo be bound by a
treaty betueen one or more States and one or more international organizations
constituted by instruments exchanged between them is established by that exchange

vhen:

(a) the instruments provide that their exchange shall have that effect; or

(g) those States and those organizations were agreed that the exchange of
instruments should have that effect.

2. The consent of international organizations to be bound by a treaty between
international organizations constituted by instruments exchanged between them is
established by that exchange when:

(g) the instruments provide that their exchange shall have that effect; oxr

(g) those organizations were agreed that the exchange of instruments should
have that effect.

Article 14

Ratification, act of formal confirmation, acceptance or approval
as a means of establishing consent to be bound by a treaty

1. The consent of a State to be bound by a treaty betueen one or more States
and one or more international organizations is expressed by ratification vhen:

(@) the tresty provides for such consent to be expressed by means of
ratification;

(E) the participants in the negotiation were agreed that ratification should be
required;

Qg) the representative of the State has signed the treaty subject to
ratification; or

Qi) the intention of the State to sign the treaty subject tb ratification
appears from the full powers of its representative or was expressed during the

negotiation.

2. The consent of an international organization to be bound by a treaty is
established by an act of formal confirmation when:

(g) the treaty provides for such consent to be established by means of an act
of formal confirmation;

(E) the participants in the negotiation were agreed that an act of formal
confirmation should be required;
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(g) the representative of the organization has signed the treaty subject to
an act of formal confirmation; or

(d) the intention of the organization to sign the treaty subject %o an act of
formal confirmation appears from the powers of its representative or vas established
during the negotiation.

3. The consent of a State to be bound by a treaty between one or more States
and one or more international organizations, or the consent of an international
organization to be bound by a treaty is established by acceptance or approval under
conditions similar to those which apply to ratification or to an act of formal
confirmation.

Article 15

Accession as a means of establishing consent to be bound by a treaty

1. The consent of a State to be bound by a treaty betveen one or more States
and one or more international organizations is exvressed by accession vhen:

(2) the treaty provides that such consent may be expressed by that State by
means of accession;

(b) the participants in the negotiation were agreed that suoh consent might be
expressed by that State by means of accession; or

Qz) all the parties have subsequently agreed that such consent may be expressed
by that State by means of accession.

2. The consent of an international organization to be bound by a treaty is
established by accession uvhen:

(2) the treaty provides that such consent may be established by that
organization by means of accession;

(b) the participants in the negotiation were agreed that such consent might
be given by that organization by means of accession; or

(9) all the parties have subsequently agreed that such consent may be given by
that organization by means of accession.

Article 16

Exchange, deposit or notification of instruments of ratification,
formal confirmation, acceptance, approval or accession

1. TUnless the treaty otherwise provides, instruments of ratification, formal
confirmation, acceptance, approval or accession establish the consent of a State or
of an international organization to be bound by a treaty between one or more States
and one or more international organizations upon:

Gi) their exchange between the contracting States and the contracting
international organizations;

(b) their deposit with the depositary; or
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(g) their notification to the contracting States and to the contracting
international organizations or to the depositary, if so agreed.

2. Unless the treaty otherwise provides, instruments of formal confirmation,
acceptance, approval or accession establish the consent of an international
organization to be bound by a treaty between international organizations upon:

Qé) their exchange between the contracting international organizations;

(b) their deposit with the depositary; or

(¢) their notification to the contracting international organizations or to
the depositary, if so agreed.

Article 17

Consent to be bound by part of a treaty
and choice of differing provisions

1. Without prejudice to articles [19 to 23], the consent of a State or of an
international organization to be bound by part of a treaty between omne or more
States and one or more international organizations is effective only if the treaty
so permits or if the other contracting States and contracting international
organizations so agree.

2. Without prejudice to articles [19 to 23], the consent of an international
organization to be bound by part of a treaty between international organizations is
effective only if the ftreaty so permits or if the other contracting international
organizations so agree.

3. The consent of a State or of an international organization to be bound by
a treaty between one or more States and one or more intermational organizations
which permits a choice between differing provisions is effective only if it is made
clear to vhich of the provisions the consent relates.

4. The consent of an international organization to be bound by a treaty
between international organizations which permits a choice between differing
provisions is effective only if it is made clear to which of the provisions the
consent relates.

Article 18

Obligation not to defeat the object and purpose
of a treaty prior to its entry into force

1. A State or an international organization is obliged to refrain from acts
which would defeat the object and purpose of a treaty between one or more States
and one or more international organizations when:

(5) that State or that organization has signed the treaty or has exchanged
instruments constituting the treaty subject to ratification, an act of forxmal
confirmation, acceptance or approval, until that State or that organization shall
have made its intention clear not %o become a party to the treaty; or
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(k) that State or that organization has established its consent o be bound
by the treaty pending the entry into force of *the treaty and provided that such
entry into force is not unduly delayed.

2. An international organization is obliged to refrain from acts vhich would
defeat the object and rrrpose of a treaty betueen international organizations vhen:

(i) it has signed the treaty or has exchanged instruments constituting the
treaty subject to an act of formal confirmation, acceptance or approval, until it
shall have made its intention clear not to become a party to the treaty; or

(E) it has established its consent to be bound by the treaty pending the entry
into force of the treaty and provide. that such entry into force is not uwnduly

delayed.

Section 2. Reservations

Article 19

Formulation of reservations in the case of treaties
betveen several international organizations

An international organization may, when signing, formally confirming, accepiing,
approving or acceding to a treaty betueen several international organizations,
formulate a reservation unless:

(a) the reservation is proh.bited by the treaty;

(2) the treaty provides that cnly specified reservaticnsy which do not include
the reservation in -uestion, may be made; or

(¢) in cases not falling under subparagraphs (a) and (b), the reservation is
incompatible vith the object and purpose of the treaty.

Article 19 bis

Formulation of reservations by States and international
organizations in the case of treaties between States
and one or more international organizations or
between international organizations and one
or more States

1. A State, vhen signing, ratifying, accepting. approving or acceding to a
treaty betueen States and one or more international organizaiicns or betveen
interna sional organizations and one or more States, ma, formulate a reservation
unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do not include
the reservation in question, may be made; or

(¢) in cases not falling under subpoimgrophs (a) and (b), the reservation is
incompatible with the obhjJect and purpose of *the treaty.
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2., VWhen the participation of an international organization is essential to
the object and purpose of a treaty between States and one or more international
rganizzations or between international organizations and one or more States, that
rganization, when signing, formally confirming, accepiing, approving or acceding
;o that treaty, way formulate a reservation if the reservation is expressly
wthorized by the treaty or if it is otherwise agreed that the reservation is
wthorized.

3. In cases not falling under the preceding paragraph, an international
rganization, when signing, formally confirming, accepting, approving or acceding
bo a treaty between States and one or more international organizations or between

international organizations and one or more States, may formulate a reservation
mless:

(é) the reservation is prohibited by the itreaty:

(b) the treaty provides that only specified reservations, which do no% include
the reservation in question, may be made; or

(c) in cases not falling under subparagraphs (a) and (b), the reservation is
incompatible with the object and purpose of the treaty.

Article 19 ter

Objection to reservations

1., In the case of a treaty between several international organizations,
in intermational organization may object to a reservation.

2. A State may object to a reservation envisaged in article 19 bis,
oaragraphs 1 and 3.

3. In the case of a treaty between States and one or more international
>rganizations or between international organizations and one or more Svates, an
international organization may object to a reservation formulated by a State or by
ano ther organization if:

(2) the possibility of objecting is expressly granted to it by the treaty
>r is a necessary consequence of the tasks assigned to the international
srganization by the treaty; or

CE) its participation in the ftreaty is not essential to the object and
purpose of the treaty.

Article 20

Acceptance of reservations in the case of treaties
between several international organizations

1. A reservation expressly authorized by a treaty between several
international organizations does not requir- any subsequent acceptance by the other
contracting organizations unless the ireaty so provides.
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2. When it appears from the object and purpose of a treaty between several
international organizations that the cpplication of the treaty in its entirety
between all the parties is an essential conditicn of the consent of each one to be
bound by the treaty, a reservation requires acceptance by all the parties.

3 In cases not falling under the preceding paragraphs and unless the treaty
between several international organizations otherwise provides:

(é) acceptance by another contracting organization of a reservation constitutes
the reserving organigzation a party to the treaty in relation to that other
organization if oxr when the treaty is in force for those organizations;

(E) an objection by another contracting organization to a reservation does not
preclude the entry into force of the treaty as betveen the objecting and reserving
organizations unless a contrary intention is definitely expressed by the objecting
organization;

(g) an act expressing the consent of an international organization to be bound
by the treaty and containing a reservation is effective as soon as at least one other
contracting organization has accepted the reservation.

4. TFor the purposes of paragraphs 2 and 3 and unless the treaty between
several international organizations otherwise provides, a reservation is considered
to have been accepted by an international organization if it shall have raised no
objection to the reservation by the end of a period of twelve months after it was
notified of the reservation or by the date on which it expressed its consent to be
bound by the treaty, whichever is later.

Article 20 bis

Acceptance of reservations in the case of treaties between
States and one or more international organizations or
between international orgzanizations and
one or more States

1. A reservation expressly authorized by a treaty between States and one or
more international organizations or between international organizations and one or
more States, or otherwise authorized, does not, unless the treaty so provides,
require subsequent acceptance by the contracting State or States or the contracting
organization or organizations.

2. When it appears from the object and purpose of a treaty between States and
one or more international organizations or between international organizations and o
one or more States that the application of the treaty in its entirety between all
the parties is an essential condition of the consent of each one to be bound by the
treaty, a reservation formulated by a State or by an international organization
requires acceptance by all the parties.

3. In cases not falling under the preceding paragraphs and unless the treaty
between States and one or mpre international organizations or between international
organizations and one or more States otherwise provides:

Q;) acceptance of a reservation by a contracting State or a contractingg
organization constitutes the reserving State or organization a party to the treaty in
relation to the accepting State or organization if or vhen the treaty is in force
between the State and the organization or between the two States or between the two
organizations;
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(E) an objection to a reservation by a contracting State or a contracting
organization does not prevent the treaty from entering into force

between the objecting State and the reserving State,

between the objecting State and the reserving organization,
between the objecting organization and the reserving State, or
betieen the objecting organization and the reserving organization

unless a contrary intention is definitely expressed by the objecting State or
organization;

(¢) an act expressing the consent of a State or an international organization
to be bound by the treaty and containing a reservation is effective as soon as at
least one other contracting State or organization has accepted the reservation.

4. TFor thepurposes of pr.agraphs 2 ~nd 3 and unless the treaty othervise
provides, a reservation is considered to have been accepted by a contracting State
or organization if it shall have raised no objection to the reservation by the end
of a period of twelve months after it was notified of the reservation or by the date
on which it expressed its consent to be bound by the treaty, whichever is later.

Article 21

Legal effects of reservations and of objections to reservations

1. A reservation established with regard to another party in accordance with
articles 19, 19 ter, 20 and 23 in the case of treaties between several international
organizations, or in accordance with articles 19 bis, 19 ter, 20 bis and 23 bis in
the case of treaties between States and one or more international organizations or
between international organizations and one or more States:

(a) modifies for the reserving party in its relations with that other party
the provisions of the treaty to which the reservation relates to the extent of the
reservation; and

(Q) modifies those provisions to the same extent for that other party in its
relations with the reserving party.

2. The reservation does not modify the provisions of the treaty for the other
parties to the treaty inter se.

3. When a party objecting to a reservation has not opposed the entry into
force of the treaty between itself and the reserving party, the provisions to which
the reservation relates do not apply as between the two parties to the extent of
the reservation.

Withdrawal of reservations and of objections to reservations

1. Unless a treaty between several international organizations, between
States and one or more international organizations or between international
organizations and one or more States otherwise provides, a reservation may be
vwithdrawn at any time and the consent of the State or international organization
which has accepted the reservation is not required for its withdrawval.
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2. Unless a treaty mentioned in paragraph 1 otherwise provides, an objection
to a reservation may be withdrawn at any time.

B Unless a treaty betuveen several international organizations othervise
Jrovides, or it is otherwise agreed:

(a) the vithdraual of a reservation becomes operative in relation to another
contracting organization only uhen notice of it has been received by that
organization;

(b) the vithdraval of an objection to a reservation becomes operative only
when notice of it has been received by the international organization vhich
formulated the reservation.

4., TUnless a treaty between States and one or more international organizations
or between international organizations and one or more States otherwise provides,
or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in relation to a
contracting State or organization only when notice of it has been received by that
State or organization;

(E) the withdrawal of an objection to a reservation beccmes operative only
when notice of it has been receivzd by the State or international organization which
formulated the reservation. i

Article 23

Procedure regarding reservations in treaties between
several international organizations

1. In the case of a treaty between several international organizations, a
reservation, an express acceptance of a reservation and an objection to a
reservation must be formulated in writing and communicated to the contracting
organizations and other international organizations entitled to become parties to
the treaty.

2. If formulated when signing subject to formal confirmation, acceptance ox
approval a treaty between several international organizations, a reservation must
be formally confirmed by the reserving organization when expressing its consent
to be bound by the treaty. In such a case the reservation shall be considered as
having been made on the date of its confirmation.

3 An express acceptance of, or an objection to, a reservation made
previously to confirmation of the reservation does not itself require confirmation.

4., The withdrawal of a reservation or of an objection to a reservation must
be formulated in writing.
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Article 23 bis

Procedure regarding reservations in treaties betueen States and one
or more international organizations or between international
organizations and one or more States

1. In the case of a treaty betueen States and one or more international
organizations or between international organizations and one or more States,
a reservation, an express acceplance of a reservation and an objection to a
reservation must be formulated in writing and communicated to the contracting
States and organizations and other States and international organizations entitled
to become parties to the treaty.

2, If formulated by a State vhen signing subject to ratification,
acceptance or approval a treaty mentioned in paragraph 1 or if formulated by
an international organization vhen signing subject to formal confirmation,
acceptance or approval a treaty mentioned in paragraph 1, a reservation must be
formally confirmed by the reserving State or international organization when
expressing its consent to be bound by the treaty. In such a case the reservation
shall be considered as having been made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation made previously
to a confirmation of the reservation does not itself require confirmation.

4. The withdrawal of a reservation or of an objection to a reservation
must be formulated in writing.

Section 3. Entry into force and provisional
application of treaties

Article 24

Entry into force of treaties between international organizations

1. A treaty between international organizations enters into force in
such manner and upon such date as it may provide or as the negotiating organizations
may agree.

2. Failing any such provision or agreement, a treaty between international
organizations enters into force as soon as consent to be bound by the treaty has
been established for all the negotiating organizations.

3. When the consent of an international organization to Le bound by a
treaty between international organizations is established on a date after the
treaty has come into force, the treaty enters into force for that organization
on that date, unless the treaty otherwise provides.

4. The provisions of a treaty between international organizations
regulating the authentication of its text, the establishment of the consent of
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international organizations to be bound by the treaty, the manmner or date of

its entry into force, reservations, the functions of the depositary and other
matters arising necessarily before the entry into force of the treaty apply from
the time of the adoption of its text.

Article 24 bis

Entry into force of treaties between one or more States and
one or more international organizations

1. A treaty betreen one or more States and one or more international
organizations enters into force in such manner and upon such date as it may
provide or as the negotiating State or States and organizations or organizations
may agree.

2. Failing any such provision or agreement, a treaty between one or more
States and one or more international organizations enters into force as soon as
consent to be bound by the treaty has been established for all the negotiating
States and organizations.

2. When the consent of a State or an international organization to be
bound by a treaty between one or more States and one or more international
organizations is established on a date after the treaty has come into force, the
treaty enters into force for that State or organization on that date, unless the
treaty otherwise provides. i

4., The provisions of a treaty between one or more States and one or more
international organizations regulating the authentication of its text, the
establishment of the consent of the State or States and the international
organization or organization to be bound by the treaty, the manner or date of
its entry into force, reservations, the functions of the depositary and other
matters arising necessarily before the entry into force of the treaty apply from
the time of the adoption of its text.

Article 25

Provisional application of treaties betveen international organizations

1. A treaty betveen international organizations or a part of such a
treaty is applied provisionally pending its entry into force if:

(2) the treaty itself so provides; or
(B) the negotiating organizations have in some other manner so agreed.

2. Unless the treaty otherivise provides or the negotiating organizations
have otherwise agreed, the provisional application of a treaty between international



organizations or a part of such a treaty with respect to an international
organization shall be terminated if that organization notifies the other
international organizations beiween vhich the treaty is being applied provisionally
of its intention not to become a party to the treaty.

Article 2% bis

Provisional application of treaties betueen one or more States and
one or more international organizations

l. A treaty betveen one or more States and one or more internmational
organizations or a part of such a treaty is applied provisionally pending its
entry into force if:

(a) the treaty itself so provides; or

(b) the negotiating State or States and organization or organizations
have in some other mamner so agreed.

2, Unless a treaty betveen one or more States and one or more international
organigations otherwise provides or the negotiating State or States and organization
or organizations have otherwise agreeds:

(é) the provisional application of the treaty or a part of the treaty
with respect to a State shall be terminated if that State notifies the other
States, the international organization or organizations between vhich the treaty
is being applied provisionally of its intention not to become a party to the
treaty;

(3) the provisional application of the treaty or a part of the treaty with
respect to an international organization shall be terminated if that organization
notifies the other international organizations, the State or States betieen vhich
the treaty is being applied provisionally of its intention not to become a party
to the treaty.

PART IIT
OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES

Section 1. Observance of treaties

Article 26

Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be
performed by them in good faith.
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Article 27

Internal lev of a State, rules of an internctional
orgonization ond observence of trectics

1. L Dtete party to a treoty betueen one or more Stoates and one ox more
intemational orpenizations mey not invoke the provisions of its internal law
as Jjustification for its foilurce to perform the treaty.

2, An international orgenization porty to o treaty may not invoke the rules
of thc orgonization as justificotion for itg feoilure to perform the treaty, unless
verformance of the treaty, cccording to the intention of the pextics, is subject
to the cxercisc of the functions and powers of the organization.

3 The preceding paragraphs arc vithout prejudice to [article a6].

Section 2. Application of treaties

Artiole 28

Non~-retroactivity of treaties

Unless a differcnt intention appears from the itreaty or is othervise
established, its provisions do not bind a party in relation to any act or fact
which took placc or any situation which ceased to exist before the date of the
entry into force of the treaty with resnect to that party.

Article 29

Territorial scope of treaties between one or more States
and one or more international organizations

Unless a different intention appears from the treaty or is othexvise
established, a treaty betueen one or more States and one or more international
organizations is binding upon each State party in respect of its entire territoxy.

Article 30

Application of successive treaties relating to the
same snubject-matter

1. The rights and obligations of States and international organizations
parties to successive treaties relating to the same subject-matter chall be
determined in accordance with the following paragraphs.

2. Vhen a treaty specifies that it 1s subject to, or that it is not to
be considercd os incompatible with, an earlicr or later treaty, the provisions
of that other treaty prevail.

3. When all the partics to the earlier treaty are parties also to the
later treaty but the earlier treaty is not terminated [or suspended in operation
under article 59], the earlier treaty applies only to the extent that its
provisions are compatible with those of the later treaty.
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4, Vhen the parties to the later treaty do not include all the narties
to the earlier one:

(a) as between tuo States, two international organizations, or one State
and one international organization vhich are parties to both treaties, the same
rule applies as in paragraph 3;

(b) as betueen a State party to both treaties and a State party to only
one of the treaties, as betueen a State party to both treaties and an internstional
organization party to only one of the treaties; as between an international
organization party to both treatics and an international organization party to
only one of the treaties, and as between an international organigation party to
both treaties and a State party to only one of the treaties, the treaty vhich
binds the two parties in question governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice [to article 41], [or to any question
of the termination or suspension of the operation of a treaty under article 60 or]
to any question of responsibility which may arise for a State or for an
international organization from the conclusion or application of a treaty the
provisions of which are incompatible with its obligations towards a State or
an international organization not party to that treaty, under another Treaty.

6. The preceding paragraphs are without prejudice to Article 103 of the
Charter of the United Nations.

Section 3. Interpretation of treaties

Article 31

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.

2. Tk context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:

(g) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;

(p) any instrument which was made by one or more parties in connexion with
the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

3. There shall be taken into account, together with the context:

(g) any subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions;

(g) any subsequent practice in the application of the treaty which
esteblishes the agreement of the parties regarding its interpretation;

(g) any relevant rules of international law applicable in the relations
betueen the parties.
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4. A special meaning shall be given to a term if it is establighed that
the parties so intended,

Article 32

cunplementary means of interwretation

Recourse may be had to supplementary means of interpretation, including the
preparatory vork of the treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application of article 31, oxr to
determine the meaning vhen the interpretation according to article 31:

(a) leaves the meaning ambiguous or ohscurc; Or

(b) 1leads to a result vhich is manifestly absurd or unrcasonable.

Article 33

Interpretation of treaties authenticated in two or more languages

1. Vhen a treaty has been authenticated in two or more languages, the text
is equally authoritative in each language, unless the treaty provides ox the
parties agree that, in case of divergence, a particular text shall prevail.

2. A vergion of the treaty in a language other than one of those in which
the text vas authenticated shall be considered an authenikic text only if the
treaty so nrovides oxr the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each
authentic text.

4. Bxcept where a particular text prevails in accordance with paragraph 1,
when a comparison of the authentic texts discloses a difference of meaning
vhich the application of articles 31 and 32 does not remove, the meaning which
best reconciles the texts, having regard to the object and purpose of the treaty,
shall be adopted.

Oection 4. Treaties and third States or third
international organizations

Article 34

General rule regarding third States and
third international organizaticns

1. A treaty between international organizations does not create eithex
obligations or xrights for a third State or a third organization without the
consent of that State or that organization.

2. A treaty between one or more States andione or more international
organizations does not create either obligations or rights for a third
State or a third organization without the consent of that Ltate or that
organization.
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Article 35

Treaties nrovidine for obligations for third States or third
international orsanizations

1. [Subject to article 36 ng,] an obligation arises for o third State
from a provision of a treaty if the varties to the treaty intend the provision
to be the means of establishing the obligation and the third State expressly
accepts that obligation in vwriting,

2. LAn obligation arises for a third international organization from
a provision of a treaty if the parties to the itreaty intend the provision
to be the means of establishing the obligation in the sphere of its activities
and the third organization cxpressly accepts that obligation.

3. Acceptance by a third international organization of the obligation
referred to in parvagraph 2 shall be governed by the relevant rules of that
crganization and shall be given in writing.

Axticle 36

Treaties providing for xrights for third States ox
third international organizations

1. [Subject to article 36 bis,] a right arises for a third State from a
provision of a treaty if the parties to the treaty intend the provision to
accord that right either to the third State, or to a group of States to vhich
it belongs, oxr to all States, and if the third State assents thereto. Its assent
shall be presumed so long as the contrary is not indicated, unless the treaty
otherwvise provides.

2. A right arises for a third international organization from a
provision of a treaty if the parties to the treaty intend the provision to
accord that right either to the third organization, oxr to a group of
organizations to which it belongs, or to all organizations, and if the thixd
organization assents thereto.

3. The assent of the third international organigzation, as provided for
in paragraph 2, shall be governced by the relevant rules of that organization.

4, A State or an international organization exercising a right in
accordance with paragrap 1 or 2 shall comply with the conditions for its
exercise provided for in the treaty or established in conformity vith the
treaty.

Article 36 bis

Bffects of a treabty to which an international
organization is party with respect to third
States members of that organization

Third States which are members of an international organization shall obgerve
the obligations, and may exercise the rights, which arise for them from the
provisions of a treaty to which that organization is a party if:
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(g) the relevant rules of the organization applicable at the moment of
the conclusion of the treaty provide that the States members of the
organization are bound by the treaties concluded by it; ox

(Q) the States and organizations participating in the negotiation of the
treaty as well as the States members of the Organization aclinowledges that the
application of the treaty necessarily entails such effects. |

Article 37

Revocation oxr modification of obligations or rights of
third States or third international organizations

1. Vhen an obligation has arisen for a third State in conformity with
paragraph 1 of article 35, the obligation may be revoked or modified only
with the consent of the parties to the treaty and of the third State, unless it
is established that they had otherwise agreed.

2 Vhen an obligation has arisen for a third international organization
in conformity with paragraph 2 of article 35, the obligation may be revoked
or modified only with the consent of the parties to the treaty and of the
third organization, unless it is established that they had otherwise agreed.

3. Vhen a right has arisen for a third State in conformity with
paragraph 1 of article 36, the right may not be revoked or modified by the
parties if it is established that the right was intended not to be revocable
or subject to modification without the consent of the third State.

A, When a right has arisen for a third international organization in
conformity with paragraph 2 of article 36, the right may not be revoked or
modified by the parties if it is established that the right was intended not
t0 be revocable or subject to modification without the consent of the third
organization.

[5. Vhen an obligation or a right has arisen for third States which
are members of an intemational organization under the conditions provided
for in subparagraph (g) of article 36 bis, the obligation or the right may be
revoked or modified only with the consent of the parties to the treaty, unless
the relevant rules of the organization applicable at the moment of the
conclusion of the treaty othervise provide or unless it is established that
the parties to the treaty had otheruvise agreed.]

[6. When an obligation or a right has arisen for third States which are
members of an international organization under the conditions provided for in
subparagraph (_\ of article 36 bis, the obligation oxr the right may be revoked
or modified only with the consent of the parties to the treaty and of the
States members of the organization, unless it is established that they had
otherwvise agreed,

7. The congent of éh international organization party to the treaty

or of a third international organization, as provided for in the foregoing
paragraphs, shall be governed by the relevant rules of that organization.
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Article 38

Rules in a treaty becoming bindina on third States
or third international oxrganizations through
international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty from
becoming binding upon a third State or a third international organization
as a customary rule of international lawv, recognized as such.
PART IV
AMENDMENT AND MODIFICATION OF TREATIRS
Article 39

General rule regarding the amendment of treaties

1. A treaty may be amended by the conclusion of an agreement between the
parties. The rules laid down in Part IT apply to such an agreement.

2. The consent of an international organization to an agreement provided
for in paragraph 1 shall be governed by the relevant rules of that organization.

Article 40

Amendment of multilateral treaties

1. TUnless the treaty ovlhervise provides, the amendment of multilateral
treaties shall be governed by the following paragraphs.

2. Any proposal to amend a multilateral treaty as between..all the parties
must be notified to all the contracting States and organizations or, as the case
may be, to all the contracting organizations, each one of which shall have the
right to take part in:

(2) the decision as to the action to be taken in regard to such proposals;

(b) the negotiation and conclusion of any agreement for the amendment
of the treaty.

3., IDvery State or international organization entitled to become a party to
the treaty shall also be entitled to become a party to the treaty as amended.

4. The amending agreement does not bind any party to the treaty which does
not become a party o the amending agreement; article 30, paragraph 4 (Q),
applies in relation to such a party.

5. Any State or internmational organization which becomes a party to the

treaty after the entry into force of the amending agreement shall, failing an
expression of a different intention by that State or organization:
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(Q) be considered as a narty to the treaty as amended: and

(@) be conaidered as a party tco the wnamended trecaty in relation to any
rerty to the treaty not bound by the amending agreement.

Article 41

Asreements to modify mltilateral treaties
betuecen certain of the narties only

1. Tvro or more of the parties to a rmltilateral trcaty may conclude an
agreement to modify the treaty as betueen themselves alone ifs

(g) the possibility of such a modification is provided for by the treaty;

(Q) the modification in cuestion is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their obligations;

(ii) does not relate to a provision derogation from vhich is
incompatible with the effective execution of the object and
purpose of the treaty as a vhole, -

2. Unless in a case falling under paragraph 1(@) the treaty othervise
provides, the parties in question shall notify the other parties of their intention
to conclude the agreement and of the modification to the treaty for vhich it
provides.

PART V
INVALIDITY, TERMINATION AND SUSPENSION OF THGE OPERATION OF TREATIES

Section 1. General nrovisions

Validity and continuance in force of treaties

1. The validity of a treaty betveen tuo or more international organizations
or of the consent of an international organization to be bound by such a treaty may
be impeached only through the application of the present articles,

2, The validity of a treaty betireen one oxr more States and one or moxe
international organizations ox of the consent of a State or an international
organization to be bound by such a treaty may be impeached only through the
application of the present articles.

3. The termination of a treaty, its denunciation or the withdrawal of a
party, may take place only as a result of the application of the provisions of the
treaty or of the present articles. The same rule applies to suspension of the
operation of a treaty.
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Article 45

Obligations imposed by international lawr
independently of a treaty

The invalidity, termination or denunciation of a treaty, the uvithdrawal of
a party from it, or the suspension of its operation, as a result of the
application of the preseut articles or of the provisions of the treaty, shall
not in any way impair the duty of any international organization or, as the
case may be, of any State or any international organigzation to fulfil any
obligation embodied in the treaty to which that State or that organization would
be subject under international lawr independently of the treaty.

Article 44

Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under article 56
to denounce, withdraw from or suspend the operation of the treaty may be
exercised only with respect to the vhole treaty unless the treaty otherwise
provides or the parties otheruise agree.

2. A ground for invalidating, terminating, withdrawing from or suspending
the operation of a treaty recognized in the present articles may be invoked
only uvith respect to the whole treaty except as provided in the following
paragraphs or in article 60,

3. If the ground relates solely to particular clauses, it may be invoked only
vith respect to those clauses vhere:

(a) the said clauses are separable from the remainder of the treaty with
regard to their application;

(b) it appears from the treaty or is otherwise established that
acceptance of those clauses vas not an essential basis of the consent of the
cther party or parties to be bound by the treaty as a whole; and

(¢) continued performance of the remainder of the treaty would not be unjust.

4, In cases falling under articles 49 and 50 the State or the international
organization entitled to invoke the fraud or corruption may do so with respect
either to the vhole treaty or, subject to paragraph 3, to the particular clauses

alone.

5. In cases falling under articles 51, 52 and 53, no separation of the
provisions of the treaty is permitted.
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Article 45

Loss of a right to invoke a ground for invalidating, terminating,
vithdravinge from or suspending the operation of a treaty

1. A State may no longer involre a ground for invalidating, terminating,
vithdraving from or suspending the operation of a treaty betveen one or more
States and one or more international organizations under articles 46 to 50 or
articles 60 and [62] if, after becoming aware of the facts:

(g) it shall have expressly agreed that the treaty is valid or remains
in force or continues in operation, as the case may be; or,

(E) it must by reason of its conduct be considered as having accuiesced
in the validity of the treaty or in its maintenance in force or in operation,
as the case may be.

2. An international organization may no longer invoke a ground for
invalidating, terminating, withdrawing from or suspending the operation of a
treaty under articles 46 to 50 or articles 60 and [62] if, after becoming
avare of the facts:

(@) it shall have expressly agreed that the treaty is valid or remains
in force or continues in operation, as the case may be; or,

(p) it must by reason of its conduct be considered as having renounced
the right to involke that ground.

3 The agreement and conduct provided for in paragraph 2 shall be governed
by the relevant rules of the organization.

Section 2, Invalidity of treaties

Article 46

Violation of provisions regarding
competence to conclude treaties

1. A State may not invoke the fact that its consent to be bound by a treaty
betwveen one or more States and one or more international organizations has been
expressed in violation of a provision of its internal law regarding competence
to conclude treaties as invalidating its consent unless that violation was
manifest and concerned a rule of its internal law of fundamental importance.

2. In the case referred to in paragraph 1, a viclation is manifest if it
would be objectively evident to any State conducting itself in the matter in
accordance vith normal practice and in good faith.,

3. An international ‘organization may not invoke the fact that its consent to
be bound by a treaty has been expressed in violation of a provision of the
rules of the organization regarding competence to conclude treaties as
irvalidating its consent unless that violation was manifest.
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4. In the case referred to in paragraph 3, a violation is manifest if it is
or ought to be within the cognizance of any contracting State or any other
contracting organization.

Article A7

Specific restrictions on authority to express ox
communicate consent to be bound by a treaty

1. If the anthority of a representative to express the consent of a State to
be bound by a particular treaty has been made subject to a specific restriction,
his omission to observe that restriction may not be invoked as invalidating the
consent expressed by him unless the restriction was notified to the other
negotiating States and negotiating organizations prior to his expressing such
consent.,

2. If the authority of a representative to communicate the consent of an
international oxganization to be bound by a particular treaty has been made
subject to a specific restriction, his omission to observe that restriction may
not be invoked as invalidating the consent communicated by him unless the
restriction was notified to the other negotiating oxganizations or to the
negotiating States and other negotiating organizations or to the negotiating
States, as the case may be, prior to his communicating stch consent.

Article 48
Brroxr

1. A State or an international organization may invoke an exror in a treaty
as invalidating its consent to be bound by the treaty if the error relates to a
fact or situation which was assumed by that State or that organization to exist
at the time wvhen the treaty was concluded and formed an essential basis of
the consent of that State or that organization to be bound by the treaty.

2. Paragraph 1 shall not apply if the State or international organization in
question contributed ty its own conduct to the error or if the circumstances
were such as to put that State or organization on noitice of a possible error.

3. An error relating only to the wording of the text of a treaty does not
affect its validity; [article 79] then applies.

Article 49
Fraud
If a State or an international organization has been induced to conclude a
treaty by the fraudulent conduct of another negotiating State or negotiating

organization, the State or the organization may invoke the framd as
invalidating its consent to be bound by the treaty.
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Article 50

Coxruntion of a representative of a State
or of an international organization

If the cipression by a State or an international orgonization of consent
to be bound by a treaty has been procured through the corruption of its
representative directly or indirectly by another negotiating State ox
negotiating organization, the State or organization may invoke such corruption
as invalidating its consent to be bound by the treaty.

Article 51

Coexcion of a representative of a State
or of an international orxrganization

The expression by a State or an international organization of consent to
be bound by a treaty vhich hag been procured by the coercion of the
representative of that State or that organization through acts or threats
directed against him shall be without any legal effect.

Article 52

Coercion of a State or of an international organization
by the threat or use of force -

A treaty is void if its conclusion has been procured by the threat or use of
force in violation of the principles of international lawr embodied in the
Charter of the United Nations.,

Article 53

Trcaties conflicting with a peremptory norm
of general international law (jus cogens)

A treaty is void if, at the time of its conclusion, it conflicts with a
peremptory norm of general international law. For the purpose of the present
articles, a peremptory norm of general international law is a norm accepted
and recognized by the international community of States as a vhole as a nomm
from vhich no derogation is vermitted and vhich can be modified only by a
subsequent norm of general international law having the same character.

Sec*ion 3. Termination and suspension of the
operation of treaties

Article 54

Termination of or vithdrawal from s treaty undexr
its provisions or by consent of the parties

The termination of a treaty oxr the withdrawal of a party may take place:

(g) in conformity with the provisions of the trealy; or
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(Q) at any time by consent of all the parties after comsultation with
the other contracting orzanizations or with the other contracting States and the
other contracting organizations or with the other contracting States. as the
case may be,

Article 55

Reduction of the parties to a multilateral treaty belou
the number necessary for its entry into force

Unless the treaty othervise provides, a multilateral treaty does not
terminate by reason only of the fact that the number of the parties falls below
the number necessary for its entry into force.

Article 56

Denunciation of or withdrawal from a treaty containing : =
provision regarding termination, denunciation oxr withdrawal

1. A treaty which contains no provision regarding its termination and which
does not provide for denunciation or withdrawal is not subject to denunciation
or withdrawal unless:

(@) it is established that the parties intended to admit the possibility
of denunciation or withdrawal; ox

(p) a right of denunciation or withdrawal may be implied by the nature
of the treaty.

2, A party shall give not less than twelve months' notice of its intention
to denounce or vithdraw from a treaty under paragraph 1.

Article 57

Suspension of the operation of a treaty under
its provisions or by consent of the perties

The operation of a treaty in regard to all the parties oxr to a particular
party may be suspended:

(g) in conformity with the provisions of the treaty; ox

(p) at any time by consent of all the parties after consultation with the
other contracting organizations or with the other contracting States and the
other contracting organizations or with the other contracting States as the case
may be.

Article 58

Suspension of the operation of a multilateral treaty
by agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude an agreement to
suspend the operation of provisions of the treaty, temporarily and as between
themselves alone, if:
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Q;) the pogsibility of such a suspension is provided for by the treaty;
or

(Q) the suspension in cuesgtion is not prohibited by the treaty ands

(i) does not affect the cnjoyment by the other parties of theix
rights under the treaty or the performance of their obligations;

(ii) is not incompatible with the object and purpose of the treaty.
2. Unless in a case falling under paragraph 1(2) the treaty otherwvise
provides, the parties in question shall notify the other parties of their

intention to conclude the agreement and of those provisions of the treaty
the operation of which they intend to suspend.

Article 59

Termination or suspension of the operation of a
treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to it
conclude a later treaty relating to the same subject-matter and:

(@) it appears from the later treaty or is othexrwise established that the
parties intended that the matter should be governed by that treaty; orx

(b) the provisions of the later treaty are so far incompatible with those
of the earlier one that the two treaties are not capable of being applied at-
the same time.

2. The earlier treaty shall be considered as only suspended in operation if
it appears from the later treaty or is otherwise established that such wvas the
irtention of the parties.

Article 60

Termination or suspensior z£ the operation
of a treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties entitles
the other to invoke the breach as a ground for terminating the treaty or suspending
its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the parties entitles:

(a2) the other parties by unanimous agreement to suspend the operation
of the treaty in wvhole or in part or to terminate it either:

(1) in the relations between themselves and the defaulting State
or international organization, or

(ii) as betwveen all the partics;
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(9) a party specially affected by the breach to invoke it as a ground
for suspending the operation of the treaty in whole or in part in the relations
betueen itself and the defanlting Btate or international organization;

(g) any party other than the defaulting State or international organization
to invoke the brecach as a ground for suspending the operation of the treaty in
whole or in part with respect to ituelf if the trecaty is of such a character
that a material breach of its provisions by one party radically changes the
position of every party with respect to the further performance of its obligations
under the treaty.

3 A material bicach of a treaty, for the purposes of this article, consists
in:s

(g) a repudiation of the treaty not sanctioned by the present articles; or

(Q) the violation of a provision essential to the accomplishment of the
object or purpose of the treaty.

4. The foregoing paragraphs are vithout prejudice to any provision in the
treaty applicable in the event of a breach.

5e Paragraphs 1 to 3 do not apply to provisions relating to theprotection
of the human person contained in treaties of a humanitarian character, in
particular to provisions prohibiting any form of reprisals against persons
protected by such treaties.,

Article 61

Supervening imvossibility of pexformance

1. A party may invoke the impossibility of performing a reaty as a ground
for terminating or withdrauving from it if the impossibility results from the
permanent disappearance or destruction of an object indispensable for the
execution of the treaty. If the impossibility is temporary, it may be
invoked only as a ground for suspending the operation of the treaty.

2. Impossibility of performance may not be invoked by a party as a ground
for terminating, withdraving from or suspending the operation of a treaty if
the impossibility is the result of a breach by that party either of an
obligation under the treaty or of any other international obhligation owed %o
any other party to the treaty.



Article 62

TMundamental change of circumstances

1. A fundemental change of circumstances vhich has occurred with regard to
those existing at the time of the conclusion of a treaty, and which wvas not
foreseen by the parties, may not be invoked as a ground for terminating or
withdraving from the treaty unless:

(a) the existence of those circumstances constituted an essential basis
of the consent of the parties to be bound by the itreaty; and

(E) the effect of the change is radically to transform the extent of
obligations still %o be performed under the treaty.

2. A fundamental change of circumstances may not be invoked by a party as a
ground for terminating or withdrawing from a treaty between two or more States
and one or more international organizations and establishing a boundary.

3. A fundamental change of circumstances may not be invoked by a party as
a ground for terminating or vithdrawing from a treaty if the fundamental change
is the result of a breach by the party invoking it either of an obligation
under the treaty or of any other international obligation owed to any othex
party to the treaty. "

4. I, under the foregoing paragraphs, a party may invoke a fundamental

¥

change of circumstances as a ground for terminating or withdrawing from a treaty it
may also invoke the change as a ground for suspending the operation of the treaty.

Article 63

Severance of diplomatic oxr consular relations

The severance of diplomatic or consular relations between States parties
to a treaty between tvo or more States and one or more international
organizations does not affect the legal relations established between those
States by the treaty except in so far as the existence of diplomatic or
consular relations is indispensable for the application of the treaty.

Imergence of a new peremptory norm of general
international law (jus cogens)

If a new nevemmiory norm of general international law emerges, any
existing treaty which is in conflict with that norm becomes void and terminates.
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Oection 4. Procedure

Axticle 65

Procedure toc be folloued with respect to invalidity,
termination, vithdrawal from or suspension of
the operation of a treaty

1. A party which, under the provisions of the present articles, invokes
either a defect in its consent to be bound by a treaty or a ground for impeaching
the validity of a treaty, terminating it, withdrawing from it or suspending its
operation, must notify the other parties of its claim. The notification shall
indicate the measure proposed to be taken vith respect to the treaty and the
reasons therefor.

2. If, after the expiry of a period which, except in cases of gspecial
urgency, shall not be less than three months after the receipt of the notification,
no party has raised any objection, the party making the notification may carry
out in the manner provided in article 67 the measure which it has proposed.

3. If, houvever, objection has been raised by any other party, the parties
shall seek a solution through the means indicated in Article 33 of the
Charter of the United Nations.

4, The notification or objection made by an international organization
shall be governed by the relevant rules of that organization.

5. Nothing in the foregoing paragraphs shall affect the rights orx
obligations of the parties under any provisions in force binding the parties
vith regard to the settlement of disputes.

6. Vithout prejudice to article 45, the fact that a State or an international
organization has not previously made the notification prescribed in paragraph 1
shall not prevent it from making such notification in answer to another party
claiming performance of the treabty or alleging its viclation.

Article 66

Procedures for judicial settlement. arxrbitration
and conciliation

1. If, under paragraph 3 of article 65, no solution has been reached within
a period of 12 months following the date on which the objection was raised by a
State with respect to another State, the following procedures shall he followed:

(g) any one of the parties to a dispute concerning the application or the
interpretation of articles 53 or 64 may, by a vritten application, submit it to
the International Court of Justice for a decision unless the parties by common
consent agree to gubmit the dispute to arbitration;
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(Q) any one of the parties to a dispute concerning the application or the
interpretation of any of the other articles in Part V of the present articles
nay set in motion the procedure specified in the fMnnex to the present articles
by submitting a request to that cffect to the Secretary-General of the
United Nations.

2, If, under paragraph 3 of article 65, no solution has been reached within
a period of 12 months following the date on which the objection was raised by an
international organization with respect to another organization, any one of the
parties to a dispute concerning the application or the interpretation of any of
the articles in Part V of the present articles may, in the absence of any othex
agreed procedure, set in motion the procedure specified in the Annex to the
present articles by subnmitting a request to that effect to the Secretary-General
of the United Nations.

3. If, under paragraph 3 of article 65, no solution has been reached within
a period of 12 months following the date on vhich the objection was raised by a
State with respect to an international organization or by an organization with
respect to a State, any one of the parties to a dispute concerning the application
or the interpretation of any of the articles in Paxrt V of the present articles
may, in the absence of any other agreed procedure, set in motion the procedure
specified in the Annex to the present articles by submitting a request
to that effect to the Secretary-General of the United Nations.

Axrticle 67

Instruments for declaring invalid, terminating, vithdraving
from or suspending the operation of a treaty

1. The notificetion provided for under article 65, paragraph 1, must be
made in writing.

2. Any act declaring invalid, terminating, withdrawing from or suspending
the operation of a treaty pursuant to the provisions of the treaty or of
paragraphs 2 or 3 of article 65 shall be carried out through an instrument
communicated to the other parties. If the instrument emanating from a State
is not signed by the Head of State, Head of Government or Minister for
Foreign Affairs, the representative of the State communicating it may be called
upon to produce full powers. If the instrument emanates from an international
organization, the representative of the organization communicating it shall
produce appropriate powers.

Article 68

Revocation of notifications and instruments provided for
in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be
revoked at any time before'it takes effect,
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Scction 5. Conscquences of the invalidity., termination
or suspension of the operation of a treaty

Article 69

Consequences of the invalidity of a treaty

1. A treaty the invalidity of vhich is established under the present
articles is void. The provisions of a void treaty have no legal force.

2. If acts have nevertheless heen performed in reliance on such a treaty:

(g) each party may require any other party to establish as far as possible
in their mutual relations the position that would have existed if the acts had
not been performed;

(E) acts performed in good faith before the invalidity was invoked are
not rendered unlawful by reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does not
apply with respect to the party to which the fraud, the act of corruption or the
coercion is imputable.

4. In the case of the invalidity of the comsent of a particular State or a
particular international organization to be bound by a multilateral treaty,
the foregoing rules apply in the relations between that State or that
organization and the parties to the treaty.

Article 70

Consecuences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree, the
termination of a treaty under its providons or in accordance with the present
articles:

(g) releases the parties from any obligation further to perform the
treaty;

CQ) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its termination.

2. If a State or an international organization denounces or withdraws
from a multilateral treaty, paragraph 1 applies in the relations between that
State or that organization and each of the other parties to the treaty from
the date when such denunciation or withdrawal takes effect.
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Axticle 71

Consequences of the invalidity of a treaty which conflicts with
a_peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the parties shall:

Q@) eliminate as far as possible the consequences of any act performed
in reliance on any provision vhich conflicts with the peremptory norm of
general international law; and

(Q) bring their mutual relations into conformity with the peremptory norm
of general international law.

2. In the case of a treaty vhich becomes void and terminates undexr
article 64, the termination of the treaty:

(a) rcleases the parties from any obligation further to perform the
treaty;

Qg) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its termination;
provided that those rights, obligations or situations may thereafter be
maintained only to the extent that their maintenance is not in itself in
conflict with the new peremptory norm of general international ‘law.

Article 72

Consequences of the suspension of the operation of a. treaty

l. TUnless the treaty otherwvise provides oxr the parties otherwise agree, the
suspension of the operation of a treaty under its provisions or in accordance
with the present articles:

(g) releases the parties between which the operation of the treaty is
suspended from the obligation to perform the treaty in their mutual relations
during the period of suspension,

(9) does not otherwise affect the legal relations between the parties
established by the treaty.

2. During the period of the suspension the parties shall refrain from acts
tending to obstruct the resumption of the operation of the treaty.



PART VI
IDSCELLANEQUS PROVISIONS
Article 73
Cases of succession of States, responsibility of a State or of
an international orpanization, outbreak of hostilities,

termination of the extistence of an organization and termination
of participation by a State in the membership of an ormanization

1. The provisions of the present articles shall nct prejudge any question
that may arise in regard to a treaty between one or wmore States and one or
more international organizations from a succession of States or from the
international responsibility of a State or from the outbrealt of hostilities
between States parties to that treaty.

2. The provisions of the present articles shall not prejudge any question
that may arise in regard to a treaty from the international responsibility
of an international organization, from the termination of the existence of
the orpganization or from the termination of participation by a State in the
metibership of the organization.

Article 74

Diplomatic and consular relations and the conclusion of treaties

The severance or absence of diplomatic or consular relations between
two or more States does not prevent the conclusion of treaties between two
or more of those States and one or wore international organizations. The
conclusion of such a treaty does not in itself affect the situation in regaxrd
to diplomatic or consular relations.

Article 75

Case of an agpressor State

The provisions of the present articles are without prejudice to any
obligation in relation to a treaty between one or more States and one oxr
more international organizations vhich may arise for an aggressor State in
consequence of measures taken in conformity with the Charter of the
United Nations with reference to that State's aggression.

PARYT VIT
DEPOSITARIES, IICTIFICATIONS, CORRECTIONS AND REGISTRATION
Article 76

Depositaries of treaties

l. The designation of the depositary of a treaty may be made by the
negotiating States and the negotiating orpanizations or, as the case may be,
the negotiating organizations either in the treaty itself or in some other
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manner., The depositary way be one or more States, an international organization
or the chief aduinistrative officer of the organization.

2. The functions of the depositary of a treaty are international in character
and the depositary is under an nbligation to act impartially in their
perloruance. In particular, the fact that a treaty has not entered into force
betuveen certain of the parties or that a difference has appeared betveen a
State or an international orsanization and a depositary with regard to the
performance of the latter's functions shall not affect that obligation.

Article 77

runctions of depositaries

1. The functions of a depositary, unless otherwise provided in the treaty or
agreed by the contracting States and contracting organizations or, as the case
may be, by the contracting organizations, comprise in particular:

(a) keeping custody of the original text of the treaty, of any full povers
and powers delivered to the depositary;

(E) preparing certified copies of the original text and preparing any
further text of the treaty in such additional languages as may be required by
the treaty and transmitting them to the parties and to the States and international
organizations or, as the case may be, to the organizations entitled to become
parties to the treaty;

(g) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications relating to it;

(d) examining whether the signature or any instrument, notification or
commnication relating to the treaty is in due and proper form and, if need
be, bringing the matter to the attention of the State or organization in
question;

(g) informing the parties and the States and organizations or, as the
case may be, the organizations entitled to become parties to the treaty of
acts, notifications and communications relating to the treaty;

(£) informing the States and organizations or, as the case may be, the
organizations entitled to become parties to the treaty when the number of
signatures or of instruments of ratification, formal confirmation, acceptance,
approval or accession required for the entry into force of the treaty has been
received or depositeds ’

(g) registering the treaty with the Secretariat of the United Nations;

(E) performing the functions specified in other provisions of the
present articles. .
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2. In the event of any difference appearing between a State or an international
organization and the depositary as to the performance of the latter'!s function,
the depositary shall bring the question to the attention of:

(a) the signatory States and organizations and the contracting States and
contracting organizations or, as the case may be, the signatory organizations and

the contracting organizations; or

(b) vhere appropriate, of the competent organ of the organization
concerned.

Article 3

Notifications and communications

Except as the treaty or the present articles otherwise provide, any
notification or communication to be made by any State or any international
organization under the present articles shall:

(a) if there is no depositary, be transmitted direct to the States and
organizations or, as the case may be, to the organizations for which it is
intended, or if there is a depositary, to the latter;

(b) be considered as having been made by the State or organization in
question only upon its receipt by the State or organization to which it was
transmitted or, as the case may be, upon its receipt by the depositary;

(9) if transmitted to a depositary, be considered as received by the State
or organization for which it was intended only when the latter State or
organization has been informed by the depositary in accordance with article 77,
paragraph 1 (9_) .

Article 79

Correction of errors in texts or in
certified copies of treaties

1. Vhere, after the authentication of the text of a treaty, the signatory States
and international organizations and the contracting States and contracting
organizations or, as the case may be, the signatory organizations and contracting
organizations are agreed that it contains an error, the error shall, unless the
said States and organizations or, as the case may be, the said organizations
decide upon some other means of correction, be corrected:

(g) by having the appropriate correction made in the text and causing the
correction to be initialled by duly authorized representatives;

(h) by executing or exchanging an instrument or instruments setting out
the correction which it has been agreed to make; or
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(¢) by executing a corrected text of the whole treaty by the same procedure
as in the case of the original text.

2. Vhere the treaty is one for which there is a depositary, the latter shall
notify the signatory States and international organizations and the contracting
States and contracting organizations or, as the case may be, the signatory
organizations and contracting organizations of the error and of the proposal

to correct it and shall specify an appropriate time-limit within which objection
to the proposed correction may be raised., If, on the expiry of the time-limit:

(a2) no objection has been raised, the depositary shall make and initial
the correction in the text and shall execute a procés-verbal of the
rectification of the text and communicate a copy of it to the parties and to the
States and organizations or, as the case may be, to the organizations entitled
to become parties to the treaty;

(b) an objection has been raised, the depositary shall commnicate the
objection to the signatory States and organizations and to the contracting States
and contracting organizations or, as the case may be, to the signatory
organizations and contracting organizations.

3. The rules in paragraphs 1 and 2 apply also vhere the text has been
authenticated in two or more lanpguages and it appears that there is a lack

of concordance which the signatory States and international organizations and
the contracting States and contracting organizations or, as the case may be, the
signatory organizations and contracting organizations agree should be corrected.

A. The corrected text replaces the defective text gb initio, unless the
signatory States and international organizations and the contracting States and
contracting organizations or, as the case may be, the signatory organizations and
contracting organizations otherwise decide.

5 The correction of the text of a treaty that has been registered shall be
notified to the Secretariat of the United Natiouns.

6. lUhere an error is discovered in.a certified copy of a treaty, the depositary
shall execute a procés-verbal specifying the rectification and communicate a copy
of it to the signatory States and international organizations and to the
contracting States and contracting organizations or, as the case may be, to the
signatory organizations and contracting organizations.

Article 80

Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted fto the
Secretariat of the United Nations for registration or filing and recording, as the
case may be, and for publication.

2. The designation of a depositary shall constitute authorization for it to
perform the acts specified in the preceding paragraph.
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ANNEX

Procedures established in application of article 66

I. Establishment of the Conciliation Commission

1. A list of conciliators consisting of qualified jurists shall be drawn up and
maintained by the Secretary~General of the United Nations. To this end,

every State which is a Member of the United Nations or a party to the present
articles [and any international organization to which the present articles

have become applicable] shall be invited to nominate two conciliators, and the
names of the persons so nominated shall constitute the list. The term of a
conciliator, including that of any conciliator nominated to £ill a casual
vacancy, shall be five years and may be renewed. A conciliator whose term
expires shall continue to fulfil any function for which he shall have been
chosen under the following paragraph. A copy of the list shall be transmitted
to the President of the International Couxrt of Justice.

2. Vhen a request has been made to the Secretary-General under article 66,
the Secretary-General shall bring the dispute before a conciliation commission
constituted as followss

(a2) In the case referred to in article 66, paragraph 1, the State or
States constituting one of the parties to the dispute shall appoint:

(i) one conciliator of the nationality of that State or of one of those
States, who may or may not be chosen from the list referred to in
paragraph 1l; and

(ii) one conciliator not of the nationality of that State or of any
of those States, who shall be chosen from the list,

The State or States constituting the other party to the dispute shall appoint
two conciliators in the same way.

(b) In the case referred to in article 66, paragraph 2, the international
organization or organizations constituting one of the parties to the dispute
shall appoint:

(i) one conciliator who may or may not be chosen from the list referred to
in paragraph 1; and

(ii) one conciliator chosen from among those included in the list who has
not been nominated by that organization or any of those organizations.

The organization or organizations constituting the other party to the dispute
shall appoint two conciliators in the sawe way.
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(¢) In the case referred to in article 66, paragraph 3,

(i) the State or States constituting one of the parties to the dispute
shall appoint two conciliators as provided for in subparagraph (é).
The international organization or crganizations constituting the
other party to the dispute shall appoinl itwo conciliators as provided
for in subparagraph (Db).

(ii) The State or States and the organization or organizations constituting
one of the parties to the dispute shall appoint one conciliator who may
or may not be chosen from the list referred teo in paragraph 1 and one
conciliator chosen from amonsg those included in the list who shall n
neither be of the nationality of that State or of any of those States
nor nominated by that organization or any of those orsanizatiouns.

(iii) Vhen the provisions of subparagraph (c) (ii) apply the other party to
the dispute shall appoint conciliators as followss

(1) +the State or States constituting the other party to the
dispute shall appoint two conciliators as provided for in
subparagraph (a);

(2) the organization or organizations constituting the other party
to the dispute shall appoint two conciliators as .provided
for in subparagraph (b);

(3) the State or States and the organization or organizations
constituting the other party to the dispute shall appoint
two conciliators as provided for in subparagraph (c) (ii).

The four conciliators chosen by the parties shall be appointed within sixty days
following the date on which the Secretary-General received the request.

The four conciliators shall, within sixty days following the date of the last
of their own appointments, appoint a fifth conciliator chosen from the list,
who shall be chairman.

If the appointment of the chairman or of any of the other conciliators has not
been made within the period prescribed above for such appointment, it shall be
made by the Secretary-General within sixty days following the expiry of that
period. The appointment of the chairman way be made by the Secretary-General
either from the list or from the nembership of the International Law Commission.
Any of the periods within which appointments must be made may be extended by
agreement between the parties to the dispute. If the United ations is a party
or is dincluded in crn of {the noxvi-s to the dirspute, the Sceretary-Gereral shall
transmit the abovementioned request to the Presgident of {he Internaticral Court
of Justice, who shall perform the functions conferred upon the Secretary-General
under this subparagraph.
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ny vacancy shall be filled in the manner prescribed for the initial
ppointment.

bis. The appointment of conciliators by an international organization
rovided for in paragraphs 1 and 2 shall be governed by the relevant rules of
hat organization.

IT. Tunctioning of the Conciliation Commission

« The Conciliation Commission shall decide its owm procedure. The Commission,
ith the consent of the parties to the dispute, may invite any party to the

reaty to submit to it its views orally or in writing. Decisions and
ecommendations of the Commission shall be made by a wejority vote of the

ive members.

. The Commissinn may draw the attention of the parties to the dispute to
ny measures which might facilitate an amicable settlement.

« The Commission shall hear the parties, examine the claims and objections,
nd make proposals to the parties with-a view ‘o reaching an amicable
ettlement of the dispute.

« The Commission shall report within twelve months of its constitution.

ts report shall be deposited with the Secretary-General and transmitted o
he parties to the dispute. The report of the Commission, including any
onclusions stated therein regarding the facts or questions of law, shall not
e binding upon the parties and it shall have no other character than that of
ecommendations submitted for the consideration of the parties in order to
‘acilitate an amicable settlement of the dispute.

. The Secretary-General shall provide the Commission with such assistance
nd facilities as it wmay require. The expenses of the Commission shall be
orne by the United Nations.

2. Text of articles 61 to 80 and the Annex, with commentaries
thereto, adopted by the Commission at its
thirty-second session

PART V (continued)

INVALIDITY, TERMINATION AND SUSPENSION OTF
THE OPBRATTION OF TREATIES

Section 3. Termination and suspension of the operation
of treaties (continued)
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Article 61

Supervening impossibility of performance 194/

1. A party may invoke the impossibility of perforning a treaty as a ground
for terninating or withdrawing from it 4if the impossibility rosults fron the
pernancnt disappearance or destruction of an object indispensable for the
cxccutlon of the treaty. If the inpossibility is temporary, it may be
invoked only as a ground for suspending the operation of the treaty.

2. Inpossibility of performance nay not be invoked by a party as a ground
for teminating, withdrawing from or susponding the operation of a treaty if
the inpossibility is the result of a breach by that party cither of an
obligation under the trecaty cor of any other intcmmational obligation owed to
any other party to the treaty.

Comnentaxy
(1) The text of draft article 61 docs not differ fronm that of article 61 of the

Vienna Convention, which was adopted at the Vienna Confercnce without having given
risc to particular difficultics. The principle sct forth in article 61 of the
Vienna Convention is so goneral and so well cgtablished that it can be extended
without hesitation to the trecaties which arc the subject of the present draft
articles. The titie of the article is perhaps o little ambiguous because of its
possible implication that the text of the article cnbraces all cases in which a
trecaty cannot be performed. But the substance of the article shows that it refers
exclusively to the casc of permanent or temporary inpossibility of perfornance which
results from the permanont disappearance or &ostruction of an object indispcnsable

for the exccution of the treaty. It is therceforc evident that this provision of the

194/ Corrcsponding provision of the Vienna Convention:
Article 61

Supervening impossibility of performance

1. A party nay invoke the inpossibility of performing a treaty as a ground
for terminating or withdrawing from it if the impossibility results from the
pernancnt disappearance or destruction of an object indispensable for the
exccution of the trealy. If the Inpossibility is temporary, it may be
invoked only as a ground for suspoending the operation of the treaty.

2. Inposgsibility of perfermance nay not be invoked by a party as a ground
for teminating, withdrawing fron or suspending the operation of a treaty if
the inpossibility is the result of a breach by that party cither of an
oblipation under the treaty or of any other international obligation owed to
any other party to the trecaty.
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Vienna Convention does not sceck to deal with the gencral casce of force nojoure,

which is a notter of international responsibility ond, in regerd t> intornaticnal
responsibility anong Statos; was the subject of draft article 31 adepted Ly the
Comnission at its thirty-first session.—122 Furthermore, article 73 of the

Vienna  vention, like the droft article 73 which is to be considered later,lgé/
rosc. s all guestions relating to intemational responsibility.

(2) 4lthoush it is not for the Commission to give a goneral interpretation of the
provisions of the Vienna Con%ontion, it feels it nccessary to point out that the
only situations contemplated in article 61 arc thosc in which an objcct is affected,
and rnot thosc in which the subjcct is in question. ALrticle 73, tc which the draft
article 73 nentioned above corresponds, alsc rescrves all questions that concem
succession of States and certain situations concerning international organizations.
(3) is regards the naturc »f the object implicated, article 61 operates in the
first placc like draft article 61, wherce a physical object disappcoars; on cexampla
given was the disappearance of an island whose status is the subject of a treaty
between two States. Lrticle 61, however, like draft article 61, also cnvisoges

the disappearance of a legal situation governing the epplication of a treaty; for
instance, a treaty betwecen two States conceming aid to be given to a trust
torritoxry will ccasc to exist if the ald proccdurcs show that the aid was linkcd

to a trusteceship régime cpplicable to that territory and that the répinc has cnded.
The sane will apply if the troaty in question is concluded between two intecrnational
organizations and the adninistering State.

(4) Whether treatics betweon States, troatics between intomational orgenizations,
or treaties between cne or morce States and one or more international organizations
arc concerned, the application of article 61 may cause some problems. There arc
cases in which it may be asked whether the article invelved is article 61 or in
fact article 62; particular cascs rientioned were thosc in which financial resources
arce an objecct indispensable for the cxcecution of a treaty and ceasc to oxist or
cannot be recalized. Problens of this kind nay in practice occur more often for

intemational organizations than for States, because the former arce less

195/ Official Records of the General Asserbly, Théxty—foufth Scssion,
Supplenent No, 10 (A/34/10 and Corr.l), p. 329, chap. IIT, sect. B.2.

196/ Scc below, p. 222. .
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nlepenient than the latters It nust Le borne in nind in this cmnexion that uwnder
Iraft article 27, ;21/ although an organization noy not withlraw fron a validly
oneluwled freaty by o unilatoral neasurc not provided for in the treaty itsclf ox
in the present draft articles, it nay, where o troaty has Leen concluded for the
sle purprsce ~f implonenting a decision taker Ly the crganization, teminote all or
part of the treaty if it anonds the decision. In applying the article, account
st be taken as regards international organizations not only of the »thor rules
get forth in the present draft but alse of the rescrvations cstoblished in

article 73; thcuc concern o nunber of inportont matters which the Comnission felt

it was not at present in o position to cxomine.

LArticle 62

Fundancntal chanpe of circunstances 198/

1. 4 fundanental change of circunstances which has occurrced with regard to
those cxisting at the time of the conclusion of a trecaty, and which was not
ferescen by the partics, may not boe invoked as a ground for terninating or
withdrawing from the treaty unless:s

197/ Yoarbook ... 1977, vol. II (Part Two), p. 118, docuncnt A/32/10,
chap. IV, scct. B.2.

198/ Corresponding provision of the Vienna Convention:

Article 62

Fundanental change of circunstances

1. A fundamental change of circumstances which has occurred with regard
to those cxisting at the tine of the conclusion of a trecaty, and which was
not forescen by the parties, may not be invoked as a ground for terminating
or withdrawing from the trcaty unlcss:

(a) the existénce of those circunstonces constituted an cssential
basis of the consent of the partics to be bound by the treaty; and

(Q) the offect of the change is radically to transform the oxtent
of obligations still to be perforned under the treaty.

2. A fundamental change of circumstances nay not be invoked as a ground
for terminating or withdrawing from a treaty:

(g) if the trecaty establishes a boundary; or

(E) if the fundamental change is the result of a breach by the party
invoking it either of an obligation under the treaty or of any other
intemational obligation owed to any other party to the treaty.

3. If, under the forepgoing parapgraphs, a party noy invoke a fundanental
change of circumstances as a ground for terninating or withdrawing fronm a
treaty it may also invoke the change as a ground for suspending the operation
of the treaty.
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@) the existence of those circumstances consgtituted an essential basis
of the consent of the parties to be bound by the treaty; and

(_11) the effect of the change is radically to transform the extent of
obligations still to be performed under the treaty.

2. A fundamental change of circumstances may not be invoked by a party as a
ground for terminating or withdrawing from a treaty between two or more States
and one or more intermational organizations and establishing a boundary.

3. A fundamental change of circumstances may not be invoked by a party as a
ground for terminating or withdrawing from a treaty if the fundamental change
is the result of a breach by the party invoking it either of an obligation
under the treaty or of any otlier international obligation owed to any other
party to the treaty.

4. If, .udcv the foregoing paragraphs, a party may invoke a fundamental
change of circumstances as a ground for terminating or withdrawing from g
treaty it may also invoke the change as a ground for suspending the operation
of the treaty.
Commentaxy
(1) Article 62 of the Vienna Convention is one of its fundamental articles, because
of the delicate balance it achieves between respect for the binding force of
treaties and the need to discard treaties which have become inapplicable as a result
of a radical change in the circumstances which existed when they were concluded and
vhich determined the States' consent. Article 62 therefore engaged the attention of
the Commission and the Vienna Conference for a long while; it was adopted almost
wanimously by the Commission itself and by a large majority at the Conf erenoe.l
The Commission had no hesitation in deciding that provisions analogous to those of
article 62 of the Vienna Convention should appear in the draft articles relating to
treaties to vhich international organizations are parties. It nevertheless gave its
attention to two gquestions, both of which concern the exceptions in paragraph 2 of
the article of the Vienna Convention.
(2) To begin with the exception in paragraph 2 (b) of article 62 of the
Vienna Convention, the question is whether the exception arises in such simple terms
for an organization as it does for a State. The change of circumstances whichi
a State invoking it faces through a breach of an international obligation is always,

in regard to that State, the result of an act imputable to itself alone, and a State

199/ Yearbook ... 1966, vol. I (Part One), 842nd meeting, p. 130, para. 53;
Official Records of the United Nations Conference on the Law of Treaties,

Second Sessgion, Summary. records of the plenary meetings and of the meetings of the
Committee of the Whole ZUnited Nations publication, Sales No. E.70.V.6),

22nd plenary meeting, p. 121, para. 47.
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cortoinly cannot clain legal righits under an act which is inputable to it. The
question nmight arise in somevhat different terms for an organization, bearing in
nind the hypotheses nentioned above in connexion with article 6l. For a nurboer of
fundanental changes can result from acts which take place inside end not outside
the organization; these acts arc not necessarily imputable to the orponization as
such (althouch in some cascs they e.ro), but to the States nembers of the
organization. The following exenples cen be given. 4n organization has assuned
substontial financial comnitnents; if the orgons possessing budgetary authority
refuse to adopt o resolution -:\';:vting the necessary appropriations to meet those
connitnents, there is quite sinply a breach of the treaty and the rcefusal cannot
constitute a change of circunmstances. But if several nember States which are najer
contributors to the organization lcave it and the organization subscquently finds
its resources rcducced whon its comnmitnents 'fall due, the question ariscs whether
there is o change of circunstances producing the coffects provided for in article 62.
Other situations of this kind could bLe mentioned. Article 62, like article 61,
therefore requires that account be taken of the stipulations or rescrvations made in
other articles of the draft, including article 27 and cspecially article 73. The
cxtent to which the organization's responsibility can be dissociated totally fron
that of its nmenber States is a difficult subject and basically a natter of the
responsibility of international orpenizations; article 62 reserves not only that
question, but also certain issues involved in changes which, in the life of
organizations, alter the rclationship betweon the organization and its member States
(termina'tion of organizations, changes in membership of the organization).

(3) The first cxception, that in article 62, paragraph 2 (a), on treatics
establishing boundaries, nevertheless took up more of the Commission's tine than
the sccond, It involves two basic questions: the first rwst be considered
initially in the light of the Viemna Convention and relates to the notion of a
trecaty which "establishes a boundary"; the second concerns the capacity of
international organizations to be partics to a treaty cstablishing a boundary.

Since the answer to the first question will have sonc bearing on the answer to the
second, the two issucs nust be looked at in turn.

(4) The Vienna Conventicn has now cntered into force and the practice of the States
bound by it will govern the neaning of the expression "trcatics cstablishing a
boundary". Subjecct to that pgr'oviso, a nurber of inmportant obscrvations can be nadc.
First of all, the cxpression certoinly neans nmore than treatics of nerec
delinmitation of terrestrial territory and includes treatics of cession, or in nore

general terms treaties cstablishing or modifying the terjf-'itory of States; this
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hroal neoning cnerces fron the preparat ry work, since the Comnission altercd its
original wording to refleet the Draaler neoning in respomse to comments fron
Govcrnuents.EEXl/

(5) The nain problen, however, is t: deternine the meaning °f the word "oundary™.
The scope of the question must be defined first of all. The term "boundaxy"
custonarily denotes the linit of the terrestrial territory of a State, but it could
conceivably hae taken more broadly to desipnate the various lines vhich fix the
spatial linits of the cxercisc of different powers. Custons lines, the linits of
the torritorial sco, continental shelf mnd exclusive ccononic zonce and also certoin
armistice lincs could be considercd as houndaries in this sensc. But it is
important to be quitc clear about the offects attaching to the classification of a
particular line as a "boundary"; sone of these lines may be "boundaries" for one
PUTpPOSC (opposdbility to other States, for cxample) and not for others (totality of
jurisdiction). In regard to article 62, the cffect of the quality of "boundery" is
o stabilizing onc. To say that o line is a "boundary" within the ncaning of
article 62 ncans that it cscapes the disabling offects of that article.

(6) This obscrvation is cspecially important in regard to the nuncrous lines of
delinitation employed in the work of the Third United Nations Confercnce on the

Law of the Sca, as reflected; at the date of the present roport, in the "Mnformal
Conposite Negotiating Text/Pcvision 2”29;/ of 11 4pril 1980, It could be shown
that the outer linit of the territorizl sca is a truc linit of the %erritory of the
State, which is not the casc with other linesrggg/ The question arises, however,
vhether States will genorally toke the view that naritine delimitations already
effected by treaty will remain perfectly stable, regardless of chonges which nay

toke place in the fundancental circunstaonces on the basis of which States have nade

200/ Report of the Intermational Law Cormission on the work of its
cighteenth session, Yearbook ... 1966, vol. II, p. 259, docuncnt A/6309/Fov.l,
Part II, chap. II, para. (11) of the commentary to article 59.

201/ 1L/CONF.62/WP.10/Rev. 2.

ggg/ Mention might be nade in this connexion of the distinction drawn by the
partics in regard to the competonce of the arbitral tribunal constituted by the
Tnited Xingdom and France to make delinitations in the English Channel and the
Mer d'Iroise, in respect of the delinitation of the continental shelf and the
delinitation of the territorial sca. Tribunal arbitrale, Républigue francaise/
Royaune-Uni de Grande-Bretarme et d'Irlandce du Nord, Délinitation lu platecau
continental, Décision du 30 juin 1977 (Paris 1977), p. 34, paras. 14 ct scq.
(Sec also International Law Reports, vol. 54 (1979), p. 33).
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treaty lelindtations. The Commission is not equipped to answer such o difficult
question, ~nd ot leoast some aspects of it will have to be taken up by the

Thirl Conforcnce on the Loew of the Sco. The Commission confines itself to noting
that, with Cevelopuoents toking place in the law of the sea, at least the possibility
of caortein cntircly new aspects of the régine of "boundarics" in the broad sosc
cannot he rulcd out.

(7) The sccon? question concorns the copacity of orgmnizations to be par%ies to
treatics establishing: boundaries., sn inportont preliminary remork is thot
international nrgonizations do not have "territory" in the proper sensc; it is
sinply analogical and incorrect to say that the Universcl Postal Union set up o
"pogtal territory" or thot o particulor customs union had a "custons territory'.
Since an international organization haos no territory, it has no "boundarics" in the
traditional neaning of the word and cannot therefore "ostablish a boundary" for
itsclf,

(8) But con an international orgonization be said to "establish a boundary" for a
State by conclulding a treaty? The question must e understood correctly. Ln
international orgenization, by a treaty between States, can quite definitely be
civeon power to scttle the future of a territory or decide on a boundary line Ly a
unilateral decision; one cxanple of this is the decision on the future of the
Ttalian colonics taken by the United Nations General Asscnbly under the 1947 Troaty
of Pcacc., But the point at issuc at present is not whether the organization can
disposc of a territory where it is specieclly accorded that authority, but whether
by negotiation and treaty it can disposc of o torritory which ox hypothesi is not
its own. Llthough this situation is conceivable theoretically, not a singlce exanple
of it can yet Lo given.

(9) Indications that such o situation might occur were nevertheless mentioned. It
could do so if an intemational orpanization adninistered o territory intemmationally,
under international trusteceship, for cxample, or in soric other way. Althoush the
practice cxanined on hehalf of the Intemational Law Comnissionggz/ is not at
present conclusive, the prssibility renains that the United Nations might have to
cssunie responsibility for the international adninistration of a territory in such

broad terns that it was copowered to conclude treaties cstablishing a Doundary on

behelf of that torritory. .

203/ "Possibilitics of participation by the United Naotions in intemational
agreenents on behalf of o territory:s Study prepared by the Sccrctariat'.
Yoarbook ... 1974, vol., IT (Part Two), p. 8, document 4/CN.4/281.
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(lO) It can also be argued that the new intemational law of the sea demonstrates
that an international organization (the Intemational Sea-Bed Authority) should have
capacity to conclude agreements establishing lines some of which might be treated
as "boundaries", including boundaries that are within the meuning of article 62 and
are subject to its stabilizing effects.

(ll) The Intemational Law Commission recognized the interest which might attach to
hypotheses of this kind, but felt that its task for the time being was simply to
adapt article 62 of the Vienna Convention to provide for the treaties which are the
subject of the present articles; the article has been worded from the traditional
standpoint that only States possess territory and that only delimitations of
territories of States constitute boundaries. The only treaties (in the meaning of
the present articles) to which the rule in article 62, paragraph 2 (a), of the
Vienna Convention will therefore have to apply are those establishing a boundary
between at least two States to which one or more international organizations are
parties. The organizations may be parties to such a treaty because the treaty
contains provisions concerning functions which they have to perform; one instance
of this is where an organization is regquired to guarantee a boundary or perform
certain functions in boundary arease.

(12) Draft article 62 therefore involves one important departure from article 62

of the Viemna Convention, nemely, that the provision in paragraph 2 (a). of the
draft article is worded in such a way as to apply solely to treaties concluded
between two or more States and one or more international crganizations. Also,
paragraph 2 has been split into two separate paragraphs and the final paragraph
renumbered accordingly. Article 62, paragraph 2 (b), of the Vienna Convention
becomes paragraph 3 of draft article 62. It was felt necessary, in the

interests of the clarity of paragraphs 2 and 3, to specify that the fundamental
change of circumstances "may not be invoked by a party", so as to cover both
States and intermational organizations. Paragraph 4 of the draft article is
identical with paragraph 3 of article 62 of the Vienna Convention.
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Article 63

Severance of diplomatic or consular relations 204/

The severance of diplomatic or consular relations between States parties
to a treaty between twe oxr more States and onc or more international
organizations does not affcct the legal relations cstablished between thosc
States by the treaty cxcept in so far as the cxistence of diplomatic or
~rngular relotions is indispensable for the application of the treaty.

Commentary
(1) The severance of diplomatic or consular rclations docs not as such affoct
oither oxisting trecatics between the States concerned or the ability of thosc
States to conclude trecatics. Evident as they are, the rules to this offect have not
always beon fully appreciated or gonc unchalleonged in the past, and the
Vicnna Convention thercefore cmbodicd thewm in two articles, article 63 and
article 74; the latter will be considercd later. The only cxception to the first
rule, and onc ag evident as the rule itself, is that of trecatics whosc application
calls for thc cxistence of such relations. For instance, the effects of a treaty
on immunitics gronted to consuls are suspended for ag long as the relations are
intorrupted. As diplomatic and consular rclations cxist betwcon States alone, the
general rule in article 63 of the Vienna Convention is solcly applicable, as far as
the treatics dealt with in the present articles arce concerncd, to treatics
concluded botween two or more States and one or more international organizations.
Draft articlc 63 has therefore been limited to this specific casc.
(2) The International Law Commission obscrved that in today's world, rcletions
betweon intemational organizations and States have, like international
organizations thomsclves, developed a great deal; particularly, but not
exclusively, between organizations ond their member States. Pemeonent nissions to
the most important intermational orgonizations have beon established - delegations
vhose status is in nany aspccts akin to that of agents of diplomatic relations, as
shown by thce Vicnna Convention on the Represcentation of States in Their Relations

with International Organizations of a Universal Character of 14 March 1975, prepared

204/ Corrcsponding provision of the Vienna Convention:

Acticle 63

Scveronce of diplonatic or consular relations

The severance of diplomatic or consular relations botween partics to
a trecaty docs not affect the legal relations cestablished betweon thenm by the
treaty cxcept in so far as the existeonce of diplomatic or consular rclations
is indispcnsable for the application of the treaty.
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by the Commission in the fornm of droaft articles. It is beyond question that the
severance of theso relations between o State and an internatimal orgonization docs
not affcct the obligations incumbont on the State and on the crponizetion.  To take
the sinplest oxample, if the pernencnt delogation of o State to en intcrnotional
organization is rccalled or if the represuntatives of o State do not participote in
the organs of the orgenization cg they should under its charter, the substance of
the obligations cstablished by that chorter ronaing uwnaffected.

(3) The Cormission discussed that situation but considercd that it conccrned
prinarily the legal régince of the treatics governed by the rules of the

Vienna Convention, for treatics which establish intemational orgenizations arc
trcatics between States. In cortain specific coses, however; treatics concluded
between an organization and a non-ncuber Statc or cven one of its nomber States nay
establish obligations between the partics whosce performance calls for the creation
of such specific organic reclations as the local appointnent of ropresontatives,
delegations and cxpert commissions, possibly of a pernoncnt kind. If thesce orgonic
rclations were scvered, a principle analogous to that laid down in articlc 63 for

diplonatic and consular rclations would have to be epplicd.
Articlc 64

Eriergcnce of a new percmpiory norm of s~encral
intcrnational law (jus cogons) 205/

If a new percuptory norn of gencral intermational law cnerges, any
cxisting treaty which is in conflict with that norm becones void and

teminatoes.

Comnentary
(l) The notion oi peremptory rules of general international law, cnbodicd in
article 53 of the Viecnna Convention, had been recognized in public international
law before the Convention existed, bhut that instrument gave it both a precision
and o substance which nade the notion onc of its csscontial provisions. The
Conmission thercfore had no hesitation in adopting draft article 53, which cxtends
article 53 of thce Vienna Convention to treatics to which one or more intemmational

organizations arc partics.

205/ Corrcsponding provigion of the Viemna Convention:
Article 64

Ericrpence of a new percenpbory norn of
moneral intcrnational law (jus cogens)

If o nev peremptory norm of gencral intermecotional low cmerges, any exiasting
treaty which is in conflict with that norm becones void and temminates.
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(2) On that oocasiongg§/¥hc Commission stated that what nade a rule of jus cogens
perenptory was that it was "accepted and recognized by the intemational commwmity of
States as a wh:le" as having that offcct; and that the expression "intornational
crummunity of States as o whole" included international organizations, but that it
wo.s mnnecessary to nmention then expressly.
(3) These remarks apply cqually to article 64 of the Vienna Convention and to the
identical draft article 64. The cnergence of a norm which is perenptory as regards
trcatics cannot consist in anything other than rccognition by the intemaotional
community of States as o whole that the norn in question has that character. The
precise offccts of this occurronce are the subject of draft article 71, which will
Le considered later.

Scction 4. Procedurc

Article 65

Procedurc to be followed with respect to invalidity, termination,
withdrawal fron or suspension of the operation of a treaty 207/

L. A party which, under the provisiong of the present articles, invokes
cither a defect in 1ts consent to be bound by a trcaty or a ground for

206/ Official Records of the General Agscenbly, Thirty-fourth Session,
Supplenent No. 10 (4/34/10 and Corr.l), p. 432, chap. 1V, scct. B.2, commentary to
article 53, .

207/ Corrcsponding provigion of the Vienna Convention:

Article 65

Procedurc to be followed with respect to invalidity, tcewmination,
withdrawal fron or suspension of the operation of a treaty

1. A party which, under the provisions of the present Convention, invokes
cither a defect in its consent to be bound by a treaty or a ground for
inmpeaching the validity of a treaty, terminating it, withdrawing from it or
suspending its opcration, must notify the other partics of its claim. The
notification shall indicatc thc measurce proposcd to be taken with respeet to
the trecaty and the rcasons therefor.

2. If, aftecr the cxpiry of a period vhich, cxcept in cascs of special urgency,
shall not be less than threc nonths after the receipt of fthe notification, no
party has raisced any objcction, the party naking the notification may carry out
in the mamner provided in article 67 the neasure which it has proposcd.

3. If, however, objcction has been raised by any other party, the parties
shall scck a solution through the means indicated in Article 33 of the Charter
of the United Neotions.

4. Nothing in the foregoing paragraphs shall affcet the rights or obligations
of the partics under any provisions in force binding the parties with rcgard to
the settlonent of disputes.

5e Without prejudice to article 45, the fact that a State has not previously
nade the notificiantion prescribed in paragraph 1 shall not prevent it from
naking such notification in answer to another party clainming performance of the
treaty or alleging its violation.




impeeching the valildity of a treaty, terninating it, withdrawing fron it or
suspending its operation, must notify the other partics of its clain, The
notification shall indicate the ncasure proposed to be taken with respeet o
the treaty and the rceasons therefor.

2, If, ofter the cxpiry of a period which, cxcept in cascs of special
urgmey, shall not be less than three nonths after the receipt of the
notification, no party has raiscd any objection, the party naking the
notification may carry out in the manner provided in article 67 the neasurc
which it has proposcd.

3. If, however, objection has been raiscd by any other perty, the partics
shall scck o solution through the necans indicated in drticle 33 of the
Chartcr of the United Nations.

. The notification or objection made by an intemmational organization shall
[
be governcd by the relevant rules of that organizmation.

5. Nothing in the foregoing poragraphs shall affcct the rights or
obligations of the partics under any provisions in force binding the partiecs
with regard to the scttloment of disputes.

6. Without precjudicc to article 45, the fact that a State or an internoaticnal
rroenization has not previously nade the notification prescribed in paragreph 1
shall not prevent it fron naking such notification in answer to another party
claining performance of the treaty or alleging its violation.

Ceorreontary
) Both the International Law Cormission and the Vienna Confercnce were koonly
arc of the fact that the first three scctions of Part V of the Vienna Convention
ike the corrcsponding articles of the draft), in giving a methodical and complete
count of all the possible cascs in which o treaty ccased to be applicable, night
ve risc to many disputes and in the long run seriously weaken the pacta sunt
rvenda rule. There could be no question, however, of disrcgarding altogcether the
le which cnables States to make their own judgements of the legal situations
ich concern them. M its draft articles the Comnmission, in what is now
ticle 65 of the Convention, cstablished cortain safeguards concerning the
ocedure by which States should conduct their unilateral actions; the Vienna
nferonce decided to supplement these safcesuards by providing, in the casc of
sting disputes, for recourse to an arbitrator, the International Court of Justice
a conciliation cormmission.
) The syston cstablished in article 65 was adopted without opposition at the
ocnna Confercnce and the International Law Commission considers that, with certain
ight drafting changes, it can casily be cxtended to the present draft articles.

¢ purposc of the mechanisn cstablished under article 65 is to ensurc a fair
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ymfrontation botween the Stotes in dispute, based on notification, cxplenation,

~—
v

oourathriw: an! the possitility of roeouwrse te the neans for sottleuont of disputes
specificd dn Lrticle 33 of the Charter; the sinificance of the various conpononts
of ~ho nechonisn is illuninatel by the procodural deteils given in article 67.

(5) & porty wishing: to inveoke onc of the provisions of the first three scetions of
Fart V of the Vienna Convention in crder to be rcleased from its oblisotions must
Jivat noke its cledin in writing, giving the reasons for it. Except in cascs of
spocial urgeney, a three-month pericd then begins during which that party noy not
cxecute its clain and during which the partics to the trcaty that have thus been
notified of the clain moy raisc an objecticn; if they do not, the notifying party
noy take its proposced necasurce in the forn of an act consisting of an instruneont
which it comrmnicates to the other partics. If sny objecticn is raised, there is

a1 dispute, and the partics to the dispute must apyly the provisions in force between
then for the settlenent of disputes (article 65, paragroph 4) or resort to the mcans
wrovided for in Article 33 of the Chartex.

(4) This systen cen be applicd without difficulty to intcrational orgenizations
by mentioning organizations together with States where article 65ispeaks of the
latter (article 65, paracraph 5). The Commission considered the possibility that
the threc-nonth noratoriun night bBe too short to cnable an organization to decide
vhether to raise an objection to another party's claim, a question of particular
inportance in the light of the fact that sone organs of organizations ricet
infrequently. However, although the Vienna Convention does not specify the fact
expressly, an objection may always be withdrawn; the three-nonth tinme-linit can
thercforc be retained for organizations in the knowledge that the organization
night later decide to withdraw its objection.

(5) On the other hand, invoking o ground for withdrawing fron conventional
obligations, and cven objecting to another party's clain, arc sufficicntly
inpertant acts for the Commission to have congidered it nccessary, as in the casc

of other draft articles (artiole 35, paragraph 3; article 36, paragraph 3;

article 37, paragraph 73 article 39, paragraph 2; and article 45, paragraph 3), to
specify that, when these acts cnanate from an international orgenization, they arc
governed by the rclevant rules of the organization. The provision in question forns
a new paracraph 4. The paragraphs of the draft articles corresponding to article 65,
paragraphs 4 and 5 of the Vienna Convention have been renurbered as

paragraphs 5 anl 6, the text rcmaining unchanged.



Article 66

Procelurcs for judicial setitlement, arbitraticn
and conciliation 208/

1. If, under paragraph 3 of article 65, no solution has Leen reached within
a periol of 12 nonths following the date on which the objection was roiscd by
o Statc with respect to another State, the following procedurcs shall be
followed:

(g) any onc of the partics to a dispute concerning the application or
the interpretotion of articles 53 or 64 nay, by a written application, subnit
it to the Intcmmational Court of Justice for a decision unless the partics by
cormon consent agree to subnit the dispute to arbhitration;

CE) any onc of the partices to a dispute concerming the application oxr
the intcrpretation of any of the other articles in Part V of the prescnt
articles may set in motion the procedure specificd in the Annex to the
present articles by subnitting o request to that offcct to the
Sccretary-General of the United Nations.

2. If, under paracraph 3 of article 65, no solution has been reached within
a period of 12 months following the date on which the objection was raiscd by
an international organization with respect to another orgonization, any one
of the parties to a dispute concerning the application or the interpretation
of any of the articles in Part V of the presont articles nay, in the abscnce
of any other agreed procedurc, set in notion the procedure specificd in the
Anmex to the present articles by subnitting a rcequest to that offcet to the
Secretary-General of the United Nations.

3. If, under paracraph 3 of article 65, no solution has been reached within
a period of 12 nonths following the datec on which the objection was raisced by
a State with rospect to an international organization oxr by an organization
with respect to a State, any once of the parties to & dispute concerning the

208/ Corresponding provision of the Vienna Convention:

Article 66

Procedures for judicial settlenant, arbitration and conciliation

If, under paragraph 3 of article 65, no solution has heen rcached within
a period of 12 months following the date on which the objcction was raised,
the following procedurcs shall be followed:

(2) ony onec of the parties to a dispute concerning the application or
the interpretation of article 53 or 64 nay, by a written application, subnit
it to the Intermational Court of Justice for a decision unless the parties
by common conscent agrec to submit the dispute to arbitration;

(b) any onc of the parties to a dispute conceming the application or
the interpretation of any of the other articles in Part V of the prescent
Convention nay set in motion the procedurc specificd in the fnnex to the
Convention by subnitting a rcequest to that effcet to the Sceretary-General of
the United Nations.

- 195 -



o plication or the interpretation of any of the articles in Part V of the
sresant articles ney, in the abscnce of any other agreed procedurce, sct in
uwtin the procedure specificd in the innex to the proscat articles Ly
subinitting: o request to that offcet to thoe Sceretary-General of the

tnitel Nations.

Counmcntary
(1) article 66 and the innox to the Vienna Convention were not drafted by the
International Low Commission, but by the Vienno Conference itself. Mony
Governnonts considercd thet the provisions of article 65 failed to provide adequate
gsofoiuarts for the applicntion of Part V of the Vienno Convention, and they feared
th~t o Jeteileld statenent of all the rules that could lead to the non-opplication
of o treaty nishit cncourage unilateral action and thus Le o threat to the binding
force »f treaticss other Governnments did not sharce those fecars and consilered that
article 65 alrealy provided certain saferuards. The opposing arsuncnts were only
scttled by a compronise, part of which consisted of article 66 of the
Vienno Convcntion.ggg/
(2) This “rief reminder will explain two peculiaritics of article 66. The first
is that an article which, as its title indicates, is devoted to settlenent of
lisputes does not appear anong the final clausces but in the body of the trecaty;
the second is that this article does not clain to cover all disputes relating to
the interpretotion or application of the Convention but only those- concerning
Port V. It will also be noted that, in regard to the latter disputes, it
listinguishes between articles 53 and 64 on the one hand and any of the romaining
articles in Part V on the other; disputes in the former case may be subnitted to
the International Court of Justice by written application, whilc the renainder
entail a conciliation procedurc. This differconce is justified purcly by the fact
that the notion of percrptory norns appearcd to cortain States to call for specially
cffective procedural safcguards owing to the radical naturc of its conscquences,
the rclative scarcity of fully conclusive precedents and the developnents that
article 64 appearcd to foreshadow.
(3) Thosc considerations raised a questicn of principle for the Commission. The
very subject-matter of the articles in question could be thought o disincentive to

the adopticn of analogous provisions in the draft articles, since articles on the

292/ The article was finally aldepted at the 34th plenary mecting of the
Conferance by 6l votes to 20, with 26 abstontions. Official Records of tho
United Nations Conference on the Law of Treatics, Sccond Session, Summary rcecords
of the plernary meetings and of the meetings of the Committce of the Whole,

e 193, para. 72.
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settlement of disputes are generally formulated by diplomatic conferences. Anothe:
point of view was that by inserting article 66 in the body of the treaty,
immediately after article 65, the Vienna Conference had taken the position that
substantive questions and procedural questions were linked as far as Part V uas
concerned; since the Commission had always sought to depart as little as possible
from the Vienna Convention, it should formulate a draft article 66 as well as an
annex.

(4) The latter altemative was the one the Commission finally chose, and it calls
for solution of a number of difficulties. The adaptation of the rules in article 66
to the case of treaties to which Intemational organizations are parties at all
events makes it possible for the Govemments concerned to take the necessary steps
in full knowledge of the circumstances, The Commission did not wish to shirk the
task of transposing article 66 to the draft articles however the results might be
Judged.

(5) Although only subparagraphs (a) and (b) of article 66 of the Convention refer
to the existence of a dispute, the whole construction of the article is based on the
notion of a dispute; this is already a matter of some complexity in the

Vienna Convention, particularly in the light of the Annex to the Convention, which
will be discussed later.

(6) The settlement procedures established by article 66 form part of the mechanism
provided for in article 65. When a party intends to avail itself of one of the
articles in Part V in order to terminate the application of a treaty, it makes a
notification to that effect; an objection may be raised within three months, and
this constitutes the dispute; if not solved within 12 months, the dispute is subject
to the procedures laid down in article 66. The same claim may be made by more than
one party on the same legal grounds; similarly, an identical objection may be raised
by more than one party; from the point of view of the procedures followed, there may
be a number of disputes or a single dispute on which a number of States make common
cause. However, it was not found necessary that the Annex to the Vienna Convention
should do more in this respect than indicate these possibilities in its wording, or
that it should deal extensively with other matters of specific procedural method.
Subject to making a few references to this question in connexion with the Annex to
the present articles (;ggzg), the Commission decided, after lengthy consideration,
that the draft articles need not deal with it in greater detail than the

Vienna Convention itself had done.

(7) On the other hand, the Commission quickly realized that in order to solve

problems calling for diversified provisions and to make the wording of %
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draft article 66 clear, it should distinguish between three possible cases, &eperdiag
depending on the nature of the parties to the dispute, namely whether they are
States alone, organizations alone or one or more States and one or more
organizations. The main but not the only reason for this tripartite classification
of disputes is that only States can be parties in cases before the

International Court of Justice; when an international organization appears in a
dispute, there must be a substantial departure from the provisions of the

Vienna Convention in regard to articles 53 and 64, which concern rules of jus cogens.
(8) The first of the three cases mentioned above raises no difficulty; in a dispute
in which only States are involved, there is no reason not to apply the settlement
provisions of article 66 of the Vienna Convention. Article 3 (¢c) of the Convention
invites this by providing for '"the application of the Convention to the relations of
States as between themselves under international agreements to which other subjects
of international law are also parties", and indeed there is no reason vwhy this
should not be so.

(9) In the second case, vwhere all the parties to the dispute are intemational
organizations, the question arises how disputes relating to the eXistence, the
interpretation or the application of a rule of jus cogens are to be settled. It
seemed to the Commission that, although the Vienna Convention mentions both
arbitration and reccurse to the International Court of Justice in connexion with
disputes between States, it was in fact intended to give the supreme world tribunal
the principal responsibility for deciding matters of such gravity as the existence,
the interpretation or the application of a peremptory norm. Failing the possibility
of giving international organizations the right to make unilateral application to
the Court, an advisory opinion procedure might be attempted. If one of the
organizations parties to the dispute had the right under Article 96 of the Charter
to request an advisory opinion, it could do so, otherwise the advisory opinion would
be obtainable only indirectly; an organ competent to request such an opinion in an
international organization would have to discuss the matter and agree to submit the
request.

(10) The advisory opinion procedure thus seems in any event imperfect and
uncertain, The Special Ragpporteur had provided for such an eventuality in

draft article 66, but the Commission considered that to mention it in the text of
this draft article merely made explicit a possibility which existed in any case,
independently of the wishes of the parties to the dispute, without in any way
remedying the disadvantages or uncertainties of the procedure. After considering
all aspects of this problem at length, it therefore decided to delete the reference
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to the possibility of seeking an advisory opinion. It also discarded the idea of
referring to the possibility of requesting an advisory opinion and at the same time
conferring binding force on that opinion.glg The possibility of setting in motion
an advisory opinion procedure seemed to be fraught with too many uncertainties for a
binding character to be attached to the opinion tlus obtained.

(11) Without thereby excluding the possibility that an advisory opinion might be
requested from the International Court of Justice if the competent body of an
international organization authorized to request such an opinion so resolved, the
Commission therefore decided to extend to disputes concerning the application or
interpretation of articles 53 or 64 the arrangements laid down for disputes relating
to the application or interpretation of another article in Part V, namely,

mandatory recourse to a conciliation procedure. Had this not been done, the disputes
to which the draftsmen of the Vienna Convention wished to apply the most binding
solution, namely disputes involving o percmptory norm, would be those for which the least
detailed provision would be made. The drafting of paragraph 2 of article 66 was
thereby facilitated, since it provides for mandatory recourse to conciliation in the
case of a dispute involving any article in Part V.

(12) The third category of dispute is that between a State and an intemational
organization. It forms the subject of paragraph 3 of article 66. While the

dispute must involve at least one State and one organization, the situation may be
more complicated procedurally and the dispute be between States and organizations:
between certain States and organizations and other States and organizations, between
one State and other States and one organization, and so forth. Account needs to be
taken of the possibility with multilateral treaties that other parties to the treaty
may adopt the same position as one or other of the parties to the dispute and decide
to make common cause with that party. This eventuality, which is not explicitly

mentioned in article 66 of the Vienna Convention, emerges clearly in the Annex to

glg/ In addition to the particular cases in which a special advisory opinion
procedure has been devised as a particular safeguard for the decisions taken by the
Administrative Tribunal of the ILO and the United Nations Administrative Tribunal,
some conventions have made provision for advisory opiniong with binding effect - for
instance, the Convention on the Privileges and Immunities of the United Nations, of
13 February 1946 (section 30) (United Nations, Treaty Series, vol. 1, p. 31); the
Agreement between the United Nations and the United States of America regarding the
Headquarters of the United Nations, of 26 June 1947 (section 21) (ibid., vol. 11,
P. 31); and the Convention on the Privileges and Immumnities of the Specialized
Agencies, of 21 November 1947 (section 32) (ibid., vol. 33, p. 283).
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the Convention. It seemed to the Commission that it was sufficient to mention the
basic case in the text of paragraph of article 66; the more complicated cases will
be dealt with further on, in the draft Annex.

(13) Whatever complications may arise from the fack that two or more parties to the
treaty make common cause, it remains true that the parties to the dispute will in
any event include an organization. However, as was seen in connexion with disputes
between international organizations (para. (9) abova), such organizations cannot be
parties in cases before the Intemational Court of Justice. Since provision must be
made for remedies consistent with the alternatives available to all possible parties
tc a dispute, it is necessary, in the case dealt with in paragraph 3 of article 66,
to rule out the submission to the International Court of Justice of a dispute
relating to the application or interpretation of articles 53 and 64, and to
institute mandatory recourse to conciliation on a general basis, as in the case of

disputes between international organizations.
Article 67

Instruments for declaring invalid. terminating, withdrawing
from or suspending the operation of s treaty 211/

1, The notification provided for under article 65, paragraph 1, must be
made in writing. )

2. Any act declaring invalid, terminating, withdrawing from or suspending
the operation of a treaty pursuant to the provisions of the treaty or of
paragraphs 2 or 3 of article 65 shall be carried out through an instrument
commmicated to the other parties. If the instrument emanating from a State

is not signed by the Head of State, Head of Government or Minister for

Foreign Affairs, the representative of the State communicating it may be ealled
upon to produce full powers. If the instrument emanates from an internationsl
organization, the representative of the organization communicating it shall
produce appropriate powers.

211/ Corresponding provision of the Vienna Convention:
Article 67

Instruments for declaring invalid. terminating, withdrawing

from or suspending the operation of a treaty

1. The notification provided for under article 65, paragraph 1 must be
made in writing.

2. Any act declaring invalid, temminating, withdrawing from or suspending
the operation of a treaty pursuant to the provisions of the t.eaty or of
paragraphs 2 or 3 of article 65 shall be carried out through an instrument
commmnicated to the other parties. If the instrument is not signed by the
Head of State, Head of Government or Minister for Foreign Affai s, the
representative of the State communicating it may be called upon to produce
full powers.




Commentary
(1) In the commentary to draft article 65, it was shown how article 67 supplemented
article 65 of the Vienna Convention. It must therefore be extended to the treaties
which are the subject of the present draft articles and calls for adjustment cnly
as far as the powers to be produced by the representative of an organization are
concerned.
(2) The meaning of article 67 of the Vienna Convention needs to be clarified. In
relation to acts leading a State to be bound by a treaty, article 7 of the
Vienna Convention provides, firstly, that certain agents represent States in virtue
of their functions, in such a way that they are dispensed from having to produce full
powers (article 7, paragraph 2); other agents can bind the State only if they
produce appropriate powers or if "it sppears from the practice of the States
concerned or from other circumstances that their intention was to consider that
person as representing the State for such purposes and to dispense with full powers'.
If these xrules are compared with those established by article 67 of the
Vienna Convention for the act whereby a State divests itself of its obligation, it
can be seen that the Convention is stricter in the latter case; unless the
instrument is signed by the Head of State, Head of Govermment or Minister for
Foreign Affairs, "the representative of the State ... may be called upon to produce
full powers". This greater stringency, and particularly the elimination of
dispensation from the production of full powers by virtue of practice or the
presumption drawn from the circumstances, is readily understandable considering
that one of the guarantees afforded by the procedure laid down in articles 65 and 67
is the use of an instrument characterized by a degree of formality. It was sought
to avoid any ambiguity in a procedure designed to dissolve or suspend a treaty, and
to set a definite time-limit for that procedure; no account can therefore be taken
either of practice or of circumstances, which are invariably ambiguous factors
taking firm shape only with the passage of time.
(3) It is necessary for draft article 67 to expand on article 67 by providing for
the case of intemational organizations; as far as their consent is concerned, a
distinction similar to that for States needs to be made between the procedure for
the conclusion of a treaty and the procedure for its dissolution or suspension.
As regards the conclusion of a treaty, draft article 7 (paragraphs 3 and 4) provides
for only two cases: the production of appropriate powers and the tacit
authorization resulting from practice or circumstances. If the rules applying to

the dissolution of a treaty are to be stricter than those applying to its
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conclusion, only one solution is possible, namely production of appropriate powers
without provision for the case of tacit authorization resulting from practice or
circumstances. Accordingly a sentence having this object has been added at the end

of paragraph 2.
Article €8

Revocation of notificati ns and instruments provided
for in articles 65 and 67 212/

A notification or instrument provided for in articles 65 or 67 may be
revoked at any time before it takes effect.

Commentary

(l) Article 68 of the Vienna Convention is designed to help protect treaties and
did not raise any difficulties either in tﬂe Commission or at the Vienna Conference.
The essential effect of the instruments revocable under this provision is, in
varying degrees, the non-application of the treaty. As long as these instruments
have not taken effect, they can be revoked. There is no reason why such a natural
provision should not be extended to the treaties which are the subject of the
present draft articles; draft article 68 contains no departure from the
corresponding text of the Vienna Convention.

(2) The Vienna Convention does not specify what form the "revocation" of the
notifications and instruments provided for in article 67 (or for that matter the
"objection”) should take. The question is not important in the case of the
"notification", which can only be made in writing, but it is important in the case
of the "instrument". While recognizing fthat there is no general rule in

international law establishing the "acte contraire' principle, the Commission

considers that, in order to safeguard treaty relations, it would be logical for
the "revocation" of an instrument to take the same form as the instrument itself,
particularly as regards the communication of the "full powers" and "appropriate

povers" provided for in article 67.

212/ Corresponding provision of the Vienna Convention:

Article €8

u

Revocation of notifications and instruments provided
for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be
revoked at any time before it takes effect.
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Section 5. Consequences of the invalidity, termination
cxr suspension of the operation of a treaty

Article 69

Consequences of the invalidity of a treaty 21§/

1. A treaty the invalidity of which is established under the present
articles is voids. The provisions of a void treaty have no legal furce.

24 If acts have nevertheless been performed in reliance on such a treaty:

{g) each party may require any other party to establish as far as
possible in their mutual relations the position that would have existed if
the acts had not been performed;

CQ) acts performed iIn good faith berore the invalidity was invoked are
not rendered unlawful by reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does not
apply with respect to the party to which the fraud, the act of corruption or
the coercion is imputable.

4. In the case of the invalidity of the consent of a particular State or a
particular intermational organization to be bound by a multilateral treaty,
the foregoing rules apply in the relations between that State or that
organization and the parties to the treaty.

213/ Corresponding provision of the Vienna Convention:
Article 69

Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present
Convention is void., The provisions of a void treaty have no legal force.

2a If acts have nevertheless been performed in reliance on such a treaty:

(Q) each party may require any other party to establish as Tar as
possible in their mutual relations the position that would have existed if
the acts had not been performed;

(Q) acts performed in good faith before the invalidity was invoked are
not rendered unlawful by reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 oxr 52, paragraph 2 does not
apply with respect to the party to vhich the fraud, the act of corruption or
the coercion is imputable.

A In the case of the invalidity of a particular State's consent to be bound
by a multilateral treaty, the foregoing rules apply in the relations between
that State and the parties fto the treaty.
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Commentary
(l) The future article 69 of the Vienna Convention met with no opposition either
in the Commission or at the Vienna Conference, since its object is the logical
exposition of the consequences of the invalidity of a treaty. Its extension to
the treaties vhich are the subject of the present articles is necessary, and
merely entailed the inclusion of a reference to international organizations
alongside the reference to States (paragraph 4).
(2) t may simply be pointed out that article 69, paragraph 3, like draft
article 69, clearly estublishes that notwithstanding the general reservation made
by article (and draft article) 73 on questions involving international
responsibility, fraud, acts of corruption or coercion constitute wrongful acts in
themselves. They are therefore not, or not solely, elements invalidating consent;
that is why the Vienna Convention and, folléwing it, the draft articles;
establish rules for these cases vhich in themselves serve to penalize a wrongful
act, particularly in regard to the separability of treaty provisions

(article 44 and draft article 44, paragraphs 4 and 5).
Article 70

Consequences of the termination of a treaty 214/

1. Unless the treaty otherwise provides or the parties . “herwise agree,
the termination of a treaty under its provisions or in accordance with the
present articles:

214/ Corresponding provision of the Vienna Convention:
Article 70

Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agres,
the termination of a treaty under its provisions or in accordance with the
present Convention:

(g) rereases the parties from any obligation further fto perform the
treaty;

(9) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its termination.

2, If a State denounces or withdraws from a mulitilateral treaty, paragraph 1
applies in the relations between that State and each of the other parties to
the “sreaty from the date when such denunciation or withdrawal takes effect.
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(a) wveleases the parties from any obligation further to perform the
treatys

(L) Jdoes not affect any right, obligation or legal situation of the
parties created through the execution of %he treaty prior to its
teimination.

2. Tf a State or an international organization denounces oI withdraws from
o multilateral treaty, paragraph 1 applies in the relations between that
State or that organization and each of the other partics to the trcaty from
the date when such denunciation or withdrawal takes cffect.

Commentary

Article 70 of the Vienna Convention scts forth the logical conscquences of
o termination of a treaty in longuage which leaves no room for doubt. This is
y the Commission extendod the rules of article 7O to the trecatics which arc
¢ subject of the present articles, adding only a rcfercnce to an intcmational
ganization alongside the roefercnce to a State. It will be noted that
ragraph 1 (g) of the draft articlc lays down a rule rogarding conflict of laws
or timey the difficulty of formulating the rules applicable to this subjcct in
wcise ond incontestable terms becomes particularly apparent if the relatively
mple wording of paragraph 1 (g) is comparcd with the wording of paragraph 2 (E)
* the following article.
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Article T1

Congoquencoes of the invelidity of o treaty vhich conflicts with
o porenptory norm of goncral international low 215/

1. In the casce of o treoaty vhich is void under orticle 53 the partics
shall:

(g) clininate os for as possible the comscqueonces of ony act performed
in relionce on any provision wvhich conflicts with the percmptory norm of
gonoral intemational law; and

(E) bring their mutual relations into conformity with the percnptory
norn of generel internctioncl laow,

2. In the casc of o treaty wvhich becomes void end terminates under
article 64, the ternination of the treatys

(g) rcleascs the partics from eny obligotion further to perform the
treaty; '

(E) docs not affcct ony vight, obligation or legal situation of the
partics crcated through the cxeccution of the treaty prior to its terminetion;
provided that thosc rights, obligations or situctions moy thercaftcr be
mnainteined only to the cxtent that their maintenance is not in itsclf in
conflict with the now perempitory norn of goncrel international low.

Commentary
Three articles of the Vienna Convention (articles 53, 64 and T1) deal with

percmptory norms. It follows nccessarily from the Commission's adoption of

215/ Corresponding provision of the Vienne Convention:
Article 71

Conscquences of the invalidity of o trecaty vhich conflicts with
o percaptory norn of moncral intemoational law

1. In the case of a treaty which is void under article 53 the portics shall:

(g) climinate as far as possible the consequences of any act performed
in relicnce on any provision which conflicts with the peremptory nomm of
goneral internotional law; and

(E) bring their mutual relations into conformity with the percuptoxry
norm of general international law,

2. In the case of a treaty which becomes void and terminates under
article 64, the termination of the treaty:

(g) rcleases the partics from ony obligation further to perform the
treaty;

(E) doecs not affcct any right, obligation or lecgal situation of the
partics created through the cxcecution of the treaty prior to its termination:
provided that thosc rights, obligations or situations moy thercafter be
maintained only to the extont that their maintenance is not in itself in
conflict with the new peremptory norm of gencral internetional lawv.
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dreft articles 53 ond 64 that draft orticle 71 should be wordad in eoxactly the some
way as the corresponding provision of the Vienne Convention. This article relotes
essentinlly to questions of conflict of law over time; their interpretation,
particulerly in the cosc of paragroph 2 (g), roises difficultics. The Cormission
nevertheless considered it inappropriate to make cny chenges to this text, not only
beeouse of the neced to be as faithful as possible to the wording of the
Vienna Convention, but becausc the subject is so complicated that departures from a
text vhich, cven if not fully satisfactory, was carcefully prepared, may well raise
more problems than they solve.

Article 72

Consccuences of the suspension of the operation of a treaty 216/

1. Unless the treaty otherwise provides or the partics otherwvise agree, the
suspension of the operation of o treaty under itszprovisions or in accordance
with the present articles:

(g) relecases the partics between which the operation of the treaty is
susponded from the obligation to perform the treaty in their mutuel relations
during the period of suspension;

(g) dogs not othervise affect the lbgal rclations between the partics

cstablished by the treaty.

2. During the period of the suspension the parties shall refrain from acts

tending to obstruct the resumption of the operation of the treaty.

{ommentary

Like all the articles in scction 5 of Part V of the Vienna Convention,
article 72 gave rise to no objection, so necessary arc the rules wvhich it lays down.
The rules in question have thercfore been extonded without change to the treatics

vhich arce the subject of the present articles.

216/ Corresponding provision of the Vienna Convention:
Article 72

Conscquences of the suspension of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwisce agree, the
suspension of the operation of a treaty under its provisions or in accordance
with the presont Convention:

(g) releascs the parties between vhich the operation of the treaty is
suspended from the obligation to perfocrm the treaty in their mutual relations
during the period of susponsion;

(E) does not otherwise affect the legal relations between the partics
established by the treaty.

2. During the period of the suspension the parties shall refrain from acts
tending to obstruct the resumption of the operation of the treaty.
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PART VI

MISCELLANEOUS PROVISIONS

Article 73

Cascs of succession of States, responsibility of a State or of

an international orpanization. outbreak of hostilities. termination

of the existence of an organization and termination of participation
by a State in the membership of an organization 211/

1. The provisions of the present articles shall not prejudge any question
that may arise in regard to a treaty between one or more States and one or
more international organizations from a succession of States or from the

international responsibility of a State or from the outbreak of hostilities

betveen States parties to that treaty.

2. The provisions of the present articles shall not prejudge any question

that may arise in regard to a treaty from the international responsibility

of an international organization, from the termination of the existence of

the organization or from the termination of participation by a State in the

membership of the organization.

Commentary

(1) Vhen the Commission prepared the draft articles vhich vere to become the
Vienna Convention, it found it necessary to insert a reservation relating to two
topics included in its general plan of codification which were to form the subject
of separate sets of draft articles and which it had recently begun to study, namely,
State succession and the international responsibility of States. This first
consideration was not only interpreted fairly flexibly, but also coupled with a
further justification for a reservation relating to responsibility, namely that,
as pointed out earlier (paragraph (2) of the commentary to article 69), some of the

articles on the law of treaties necessarily raised questions of responsibility. The

217/ Corresponding provision of the Viemna Convention:
Article 73

Cases of State succession, State responsibility
and outbreak of hgstilities

The provisions of the present Convention shall not prejudge any question
that may arise in regard to a treaty from a succession of States or from the
international responsibility of a State or from the outbreak of hostilities

between States. .
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|
Commission went slightly further in asking itself wvhether it should not also include%
a reservation relating to a subject hotly debated in 'traditional' international 1
lav, namely the effect of "war'! upon treaties; that was not covered by its general
plan of codification and a reservation relating to it in the draft articles would
therefore have the cffect of draving the attention of Govermments to the importance
of a matter vhich the Commission had deliberately left aside. Although the
Commission decided after consideration to make no reference to it, the Vienna
Confercnce reopened the question and added a reservation on it to the tvo already
in article 735;El/
(2) This brief summary of the background to article 73 of the Viemna Convention
clearly shous that the purpose of that article was not to provide an exhaustive
1list of the matters which treaties between States can involve and on vhich the
Convention took no position. In the view of the Commission, article 73 is intended
to draw the reader's attention to certain particularly important questions, without
thereby ruling out others.
(3) 1In the light of this viev of the scope of article 73 of the Vienna Convention,
an examination of the situation wvith regard to the treaties which form the subject
of the present articles illvstrates the need for an article vhich is symmetrical
to article 73 of the Vienna Convention and which contains reservations at least as
broad as those in article 73. The tuo-fold problem of substance and of drafting
considered by the Commission in this connexion was whetheir the reservations
provided for in draft article 73 should not be broadened to take account of the
particular characteristics of international organizations.
(4) The easiest problem to solve relates to international responsibility. There
is no doubt that cases exist in vhich the responsibility of an international

organization can be engaged, as is shown by practice, and in particular treaty

218/ In connexion uvith the question o: responsibility, see also draft
articles 48 to 52 and the commentaries thereto, Official Records of the
General Assembly, Thirty-fourth Session, Supplement No. 10 (4/34/10 and Corr.l),
pp. 424-432. In connexion with the question of outbreak of hostilities see
Report of the Intermational Lav Commission on the work of its eighteenth session
(Yearbook ... 1966, vol. II, pp. 267-268, document A/6302/Rev,1, Part II, chap. II,
para. (2) of the commentary to article 69); Official Records of the United Nations
Conference on the Iaw of Tregties, First Session, Summary records of the
plenary meetings and of the meetings of the Committee of the Vhole (United Nations
Publication, Sales No., B.68.,V.7), 76th meeting of the Committee of the VWhole,
pp. 451-453, paras. 9-33.
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practice. In its wvork on the international responsibility of States, the

Commission has had occasion to deal with this matter and has deliberately limited

219/

It is logical and necessary, however, for draft article 73 to contain both a

the draft articles in course of preparation to the responsibility of States.

rescrvation relating to the intemmational responsibility of international
organizations and a reservation relating to the international responsibility of
States.

(5) The question of the reservation relating to hostilities between States vas less
simple becaupe it could be asked vhether international organizations might not also
be involved in hostilities; 1if so, draft article 73 would have to refer only to
hostilities'' and avoid the more restrictive vords "hostilities between States''.
Many members of the Commission considered that, as intermational practice nouv stood,
internaticnal organizations could be involved in "hostilities'’; others had doubts
on the matter. In the end the Commission decided to retain the vords "hostilities
betueen States', for a reason unconnected with the question of principle vhether
international organizations could be involved in "hostilities®. Article 73 deals
only with the effect of "hostilities' on treaties and not wvith all the problems
raised by involvement in hostilities, vhereas "traditional' international lav

dealt with the effect of war' on treaties, an effect which, in the practice of
States and the case-lav of national courts has, in the past hundred years, undergone
considerable changes. In introducing this reservation in article 73, the Vienna
Conference took no position on the problems as a vhole vhich arise as a result of
involvement in "hostilities; it merely made a reservation, without taking any
position, on the problems which might at present continue to exist during armed
conflict betveen States as a result of rules applied in the past on the effect of
war upon treaties. Since the reservation in article 73 of the Vienna Convention
is of such limited scope, it was only appropriate for the Commission to include in
draft article 73 a reservation having the same purpose am that provided for in the
Vienna Convention.

(6) The main difficulties are encountered in regard to widening the reservation

relating to State succession. Reference might conceivably have been made to

219/ Yearbook ... 1975, vol. II, p. 54, document A/lOOlO/Rev.l, para. 32,
and ibid., pp. 87-91, commentary to article 13. See also the third report on State
responsibility by Mr. Roberto Ago, Special Rapporteur, Yearbook ... 1971, vol. II
(Part One), document A/CN.4/246 and 2dd.1-3, paras, 209-213.

- 210 -



i'succession of international organizations'', if necessary by defining that term,
vhich is sometimes found in learned studies. The Special Rapporteur had been set
to follou that course, but members of the Commission pointed out not only that the

term was vague, but also that the wvord ‘'succession' itself, which had been

carefully defined in the Commission's work and in the Vienna Convention of

23 August 1978 on Succession of States in Respect of Treaties,gég/ should not be
used to describe situations vhich appeared radically different.

(7) Closer examination of the cases that may come to mind when the term i'succession
of international organizations' is used shous that they are quite far removed from
cases of State succession, It is true that certain organizations have ceased to
exist and that others have taken over some of their obligations and property, as :
the United Nations did after the dissolution of the League of Nations. In all such
cases, hovever, the scope and modalities of the transfers vere determined by
conventions between States. It was pointed out that such transfers vere entirely
artificial and arbitrary, unlike in the case of a succession of States, in vhich

it is the change in sovereignty over a territory that, in some cases, constitutes
the actual basis for a transfer of obligations and property. Thus strictly
speaking, there can never be a "succession" of organizations.

(8) Vnat can happen, though, is that the member States, vhen tuey establish an
international organization, transfer to it certain povers to deal with specific
matters. The problem is then to determine whether the organization thus
established is bound by the treaties concluded on the same subject by the member
States before the establishment of the organization. This situation usually
involves treaties between States, but it may also concern treaties to vhich other

interngtional organizations are already parties. One example is that of g

multilateral treaty the parties fto which are not only many States, but also an

international organization representing a Customs union. If three States parties |

to such a treaty also set up a Customs union administered by an international i

organization, it may be necessary to determine what the relationship is between that
new organization and the treaty. It might be asked vhether, in such a case, |
Tsuccession'! takes place between the States and the international organization.

(9) Questions might also be asked about the effects of the dissolution of an

international organization. Must it be considered that the States members of that

220/ 0fficial Records of the United Nations Conference on Succession of States
in Respect of Treaties, vol. III, Documents of the Conference (United Nations
Publication, Sales No. E.79.V.10), p. 187, document A/CONF.BO/BI, article 2,
paragraph 1 (m)).
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crganizotvion f'succeed! ta its pronerty and oblications?  Are they, - cxenple,
borund by the treaties crncluded by the crgonization?  Bearing in nind the existence
~f oreonizati ns having operati-nel functivns end constituted by only o fou States,
such o casc nisht be ~f ceonsiderable proctical inportance.

(10) Many other nore or less hypothetical cases vere reforred to in the Cormission.
It uas asked hou the treatics concluded Ly an cxganizotisn night be affected by an
anendnent t~ its constituent instrunent that deprived it »f legal capacity to
honour obligations under an oxisting treaty which it had concluded correctly.

Since chonges in the nernbership of an organization do not, formally at lecast, affcct
the identity of the organizaticn, vhich crntinuces to be bound by the treatics
concluded before the changes took place, no problen of 'succession! of international
orgenizoticns arises in such o casc; at nost it nmight be aslked, as the Commission
has done in connexion with other articles (sce above, poragraph (2) of the
cormentary to article 61 and paragraph (2) of the cormentary to article 62)

vhether, in sone cases, such changes in nenbership do not give rise to certain legal
consequences. On the other hand, the fact that a nember State wvhich has concluded
a treaty vith the orranization ceascs to be a member of the organization might in
sonie cases give rise to difficultiess; these could be bound up vwith the fact that
the conclusion or performance of such a trecaty might depend on menbership of the
organization. Converscly, forfeiture of membership, if imposed as a sanction,
night not reclease a State from treaty oblisations vhich it had contracted under

a specific treaty concluded with the orgpanization. These are delicate issucs
vhich require detailed study and on vhich the Cormission has taken no position.
Such qucstions are not theoretical ones, but they lic outside the scope of a topic
which night, even in the broadest sensc, be characterized as 'succession of
international organizations'.

(11) In view of all these consideir’ions, the Cormission decided not to usc the
term Msuccession of international organizations'’; not to try and give an
exhaustive list of cases that arc subject to rescrvation; and simply to mention
tvo examples, namely, termination of the cxistence of international organizations
and ternination of participation by a State in the membership of an international
organization.

(12) Once the Commission had taken a position on the substance, it still had to
solve a drafting problen. )Thc casicst solution would have been to enumerate in

a single paragraph all the different subjects governed by the rescrvation made in
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article 73 'in regard to o treaty®. This approach was criticized because it would
have resulted in a list of subjects to vhich the reservation would not apply in the
casc of all trcatics. The intemational responsibility of States, a succession of
States and the outbreak of hostilities betueen States are extrancous to treatics
concluded solely between international organizations., TIor the sake of accuracy,
therefore, the Commission drafted two paracraphs, cven though this makes the text
nore unwicldy.

(13) It included in the first paragraph, in rcgard to a treaty betueen one or nore
States and one or morce international organizations, a rescrvation relating to a
succession of States and to the international responsibility of a State; it added
to those two a rescrvation relating to the outbreak of hostilities between States
parties to that treaty, the implication being that this rescrvation applies to a
treaty concluded between at lecast two States and onc or more international
organizations, It is obscrved that the text refers not only to the responsibility
of a State towards another State, but also to the responsibility of a State towards
an international organization.

(14) The reservation in the second paragraph rclates to the responsibility of an
international organization, either towards another organization or towards a State,
and to the two cases selected from among many others, namely, the termination of the
existence of an organization and the termination of participation by a Statc in the

membership of an international organization.
Article 74

Diplomatic and consular relations and the conclusion of treaties 221/

The severance or abscnce of diplomatic or consular relations between
two or more States does not prevent the conclusion of treaties between two
or more of those States and one or rmore international organizations. The
conclusion of such a treaty does not in itself affect the situation in
regard to diplomatic or consular rclations.

221/ Corresponding provision of the Vienna Convention:
Article 74

Diplomatic and consular relations and the conclusion of treaties

The sceverance or abscnce of diplomatic or consular relations between
two or more States does not prevent the conclusion of treaties betwcen
those States. The conclusion of a treaty doecs not in itself affect the
situation in regard to diplomatic or consular relations.
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Commentary
(1) There is no lecal nexus as such betwveen trecaty relations and diplomatic and
consular reclations. The first conscquence dravm from that fact in article 63 of
the Vienna Convention and draft article 63 is that the severance of diplomatic and
consular rclations is not in itsclf of legal conscquence for treaty relations,
unless the application of the treaty actually requirces the existonce of such
relations. Aryticle 74 and draft article 74 cxpress two further consequences of
the independence of treaty relations and diplomatic relations, namely, that the
severance of diplomatic or consular rclations does not prevent the conclusion of
a treaty and that the conclusion of a treaty does not in itself affect the situation
in regard to diplomatic or consular relations.
(2) The rules vhich article 74 of the Vienna Convention embodies cannot be extended
to all the trecaties which come within the scope of the present articles. Tox
diplomatic and consular relations exist betucen States alone, and therefore draft
article 74 can only apply to those treaties vhose parties include at least two
States betuecen which diplomatic relations are at issuc. Draft article 74 was
therefore vorded so as to limit its effcects to treaties concluded between tuo or
more States and one or more intcrnational organizations. With regard to the
current relevance of such matters in terms no longer of diplomatic or consular
relations, but of the relations vhich international organizations need in some
cases to maintain with States, refcrence should be made to vhat has been said on

that point in connexion with article 63.
Article 75

Casc of an amgressor State 222/

The provisions of the present articles are without prejudice to any
obligation in relation to a treaty between one or more States and one or
more international organizations which may arise for an aggressor State
in consequence of measures taken in conformity with the Charter of the
United Nations with reference to that State's aggression.

222/ Corresponding provision of the Vienna Convention:

Article 75

Case of an ameressor State

The provisions of the present Convention are without prejudice to any
obligation in rclation to a treaty which may arise for an aggressor State in
consequence of measures taken in conformity with the Charter of the
United Nations with reference to that State's aggression.
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Commentaxr:r
(1) Article 75 of the Vienna Convention vas adopted to take account of a situation
created by the Second YVorld Var. States concluded certain treaties vhich imposed
obligations on States considered as aggrescors, but those obligations had not been
accepted by treaty by all the latter States at the time the Vienna Convention was
concluded. Article 75 prevents any provision whatsoever of the Vienna Convention
from being invoked as a bar to the effects of those treaties. Tt nevertheless
provides for the future in general teims.
(2) TInu these circumstances, the Commission discussed several avlward questions
connected vith the adaptation of the rule in article 75 to the case of the
treaties forming the subject of the present draft articles. One such question
was vhether draft article 75 should not contemplate *he case in which the
aggressor was an international organization. It soon became clear that this
matter had to be left aside, for several reasons. First, it was not at all
certain that the fterm ‘aggressor State' might not apply to an intermational
organization; it was noted that a text such as General Assembly
resolution 3314 (XXIX) of 14 December 1974, wvhich defines aggression, provides
that "In this Definition the term 'State' ... (b) Includes the concept of a
tgroup of States' vhere appropriate’. Such a definition indicates that, in
relation to an armed attack, it is difficult to distinguish betveen States acting
collectively and the organization vhich they may in certain cases constitute.,
Whatever position is taken on this question, which is a matter solely for the
States parties to the Vienna Convention to settle, there is a second, more
compelling reason for not dealing vith it: if good reasons could be shown to place
an aggressor organization on the same footing as a State, that should seemingly
have been done by the Vienna Convention itself, because the problem is far more
important for treaties between States than for treaties to vhich one oxr more
invernational organizations are parties. In formulating the present draft articles,
however, the Commission has consistently refused to adopt proposals which would
drav attention to gaps or shortcomings in the Vienna Convention. It therefore
decided that draft article 75 should simply speak of an "aggressor State® as
article 75 of the Vienna Convention does.
(3) The second problem involves the transpomition to draft article 75 of the
expression "'in relation to g treaty'. Its inclusion in the draft article

unchanged would mean that the treaty in question could either be a treaty between
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intermational organizations or a treaty between one or more States and one or more
international organizations, in accordance with the definiticn in draft article 2,
paracraph 1 (a). Nou, of all the possibilities that come to mind, one very
unlikely to occur in international relations as they now stand is that of a number
of international organizations, under a treaty concluded betuveen them alone, taking
neasures which would give rise to obligations for an aggressor State. A less
unlikely possibility is that of a treaty betuvecn a number of States and one or more
international organizations. The Commission hesitated between a simple solution
vhich would cover unlikely cases and a more restrictive one which would cover only
the least unlikely case. In the end it decided to make no reference to the case
in which such a treaty would be concluded solely between international organizations
It thus described the treaties to vhich the draft article may apply as treaties
""betireen one or more States and one or more international organizations'', in order

to refer only to the least unlikely caces,
PART VII
DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION
Article 76 .

Depositaries of treaties 225/

1. The designation of the depositary of a treaty may be made by the
negotiating States and the negotiating organizations or, as the case may
be, the negotiating organizations either in the treaty itself or in some
other manner. The depositary may be one or more States, an international
organization or the chief administrative officer of the organization.

22%/ Corresponding provision of the Viemna Convention:

Article 76

'Depositaries of treaties

l. The designation of the depositary of a treaty may be made by the
negotiating States, either in the treaty itself or in some other manner.
The depositary may be one or more States, an international organization
or the chief administrative officer of the organization.

2. The functions of the depositary of a treaty are international in
character and the depositary is under an obligation to act impartially

in their performance. In particular, the fact that a treaty has not
entered into force between certain of the parties or that a difference

has appeared between a State and a depositary with regard to the performance
of the latter's functlons shall not affect that obligation.
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2. The functions of the depositary of a treaty are international in
character and the depositary is under an obligation to act impartially in
their performance. In particular, the foct that a treaty has not entered
into force between certain of the parties or that a difference has appeared
betireen a State or an international organization and a depositaxry vith
regard to the performance of lue latter's functions shall not affect that
obligation,

Commentary

(1) Like the other articles of Part VII of the Viemma Convention, article 76 is
one containing technical provisions on which agreement was reached without
difficulty both in the International lav Commission and at the Vienna Conference.
These articles must be transposed to the present draft articles with the
necessary changes.

(2) The only question which might have given rise to a problem with regard to
article 76 is that of multiple depositaries. It 1ill be recalled that in 1963,
in order to overcome certain particularly sensitive political problems,
international practice devised the solution, at least for treaties whose
universality vas highly desirable, of designating a number of States as the
depositaries of the same treaty (multiple depositaries). Article 76 provides
for the possibility of multiple depositaries, despite various criticisms to which
that possibility had given rise, but it does so only for States, and not for
international organizations or the chief administrative officers of organizations.
The Commission considered whether the provision should not be exterded to cover
organizations, in other words, whether the draft should not say that the
depositary of a treaty could be "one or more organizations!.

(3) In the end, the Commission decided not to make that change and to word draft
article 76 in the same way as article 76 of the Vienna Convention. It wishes to
point out that, while it has no objection in principle to the designation of a
number of international organizations as the depositary of a treaty, it found that,
in the period of over ten years that has elapsed since the signing of the

Vienna Convention, no example of a depositary constituted by more than one
international organization has occurred to testify to a practical need for that
arrangement; indeed it is difficult to see what need it might meet. Moreover -
and this is a decisive point, already made a number of times, in particular in
connexion with article 75 -~ if the possibility of designating more than one
international organization as.the depositary of a treaty had been of any interest,

it would have been so mainly for treaties between States, and should therefore have
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been embodied in the Viemna Convention itself. Save in exceptional cases, the
Commission has alvays tried to avoid, even indirectly, improving on a situation if
the improvement could already have appeared in the Vienna Convention.

(4) The only change eventually made in draft article 76, by comparison with
article 76 of the Vienna Convention, is in paragraph 1 and arises from the need

to mention negotiating intermational organizations as well as negotiating States,
and to cater for the two types of treaty governed by the present articles, namely,
treaties betveen one or more States and one or more international organizations

and treaties betireen tuo or more intermational organizations.

Article 77
Tunctions of depositaries 224/

1. The functions of a depositary, unless otherwvise provided in the treaty
or agreed by the contracting States and contracting organizations or, as the
case may be, by the contracting organizations, comprise in particular:

(g) keeping custody of the original text of the treaty, of any full
povers and povers delivered to the depositarys;

(y) preparing certified copies of the original text and preparing any
further text of the treaty in such additional languages as may be required.

224/ Corresponding provision of the Vienna Conventions
Axticle 77

IF'unctions of depositaries

1. The functions of a depositary, unless otherwise provided in the treaty
or agreed by the contracting States, comprise in particular:

(g) keeping custody of the original text of the treaty and of any
full powers delivered to the depositarys;

(_13) preparing certified copies of the original text and preparing
any further text of the treaty in such additional languages as may be
required by the treaty and transmitting them to the parties and to the
States entitled to become parties to the treaty;

(¢) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications relating to it;

(g) examining vhether the signature or any instrument, notification
or communication relating to the treaty is in due and proper form and,
if need be, bringing the matter to the attention of the State in question;

(g) informing the‘parties and the States entitled to become parties
to the treaty of acts, notifications and communications relating to the
treaty;

(£) informing the States entitled to become parties to the treaty when
the number of signatures or of instruments of ratification, acceptance,
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by the itreaty and transmitting then to the parties and to the States and
international organizations or, as the case may be, to the organizations
entitled to become parties to the treaty;

(9) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications relating to it

Q@) examining vhether the simature or any instrument, notification cor
communication relating to the treaty is in due and proper form and, if need
be, bringing the matter to the attention of the State or organization in
question;

(e) informing the parties and the wiates and organizations or, as the
case may be, the organizations entitled to DLecome paxrties to the treaty of
acts, notifications and communications relating to the treaty;

(£) informing the States and organizations or, as the case may be, the
organizations entitled to become partics to the treaty when the number of
signatures or of instruments of ratification, formal confirmation, acceptance,
approval or accession required for the entry into force of the treaty has
been received or deposited;

(g) registering the treaty with the Secretariat of the United Nations;

(g) performing the functions specified in other provisions of the
present articles.

2e In the event of any difference appearing betveen a State or an
international organization and the depositary as to the performance of the
latter!s functions, the depositary shall bring the guestion to the attention
of: . '

(a) the signatory States and organizations and the contracting States
and contracting organizations or, as the case may be, the signatory
organizations and the contracting organizations; or

{Q) where appropriate, of the competent organ of the organization
concerned.

approval or accession required for the entry into force of the treaty has
been received or deposited;

(g) registering the treaty with the Secretariat of the United Nations;

(h) performing the functions specified in other provisions of the
present Convention.

2. In the event of any difference appearing between a State and the
depositary as to the performance of the latter's functions, the depositary
shall bring the question to the attention of the signatory States and the
contracting States or, vwhere appropriate, of the competent organ of the
international organization concerned.
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Commentary

(1) The lengthy article 77 of the Vienna Convention needs to be transposed to the
present draft articles, bubt wvith certain amendments, some of them minor ones.

The changes vill be considered in paragraph and subparagraph order.

(2) Paragraph 1Q§) must provide that the depositary should also assume custody

of powvers, an expression vhich, according to draft article 2, paragraph 1(9 bis)
means a document emanating from the competent organ of an international
organization and having the same purposc as the full powers emanating from States.
(3) In certain cases (paragraph 1(d) and the beginning of paragraph 2) it vas
sufficient to mention the international organization as well as the State. In
other cases (the introductory part of paragraph 1 and paragraphs 1(@), 1(9),

1(§) and 2), it appeared necessary, despitc the resultant unwieldiness of the text,
to cater for the distinction betveen treaties betwveen one or more States and one
or more intermational organizations and treaties between two or more international
organizations-

(4) In paragraph 1(f£) the 1list of instruments enumerated in article 77 of the
Convention has been extended to include instruments of "formal confirmgtion™ in
order to take account of the fact that the Commission replaced the teim
Tratification'” by Yact of formal confirmation'’, defined in draft article 2,
paragraph 1(b bis) as "an international act corresponding to that of ratification
by a State, vhereby an international organization establishes on the international
plane its consent to be bound by a treaty'.

(5) Article 77, paragraph 1(g) vas a source of serious difficulty for the
Commission. The difficulty already existed in the Vienna Convention itself;

it has become more acute nov that this provision has had to be adaptcd to the
treaties with vhich the present draft articles are concerned. Consideration will
be given first to the difficulties inherent in the Vienna Convention as such and
then to those arising out of the adaptation of the provision.

(6) The main problem concerns the meaning to be given to the fterm “"registration’;
and it is complicated by the relationship between article 77 and article 80,

The Commission had proposed an article on the functions of the depositary vhich
contained no provision on the registration of treaties. Its draft article 75
(eventually article 80), on the other hand, laid dowvn the cbligation to register
treaties vith the Secretary—beneral but did not stipulate whose the obligation wasj;

registration and publicgtion were to be governed by the regulations adopted by
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the General Assembly and the term 'registration was to be taken in its broadest
sense;géi/ At the Vienna Conference a proposal submitted by the Byelorussian
Soviet Socialist Republic in the Committee of the Vhole amended the text of
article 75 (subsequently article 80) to give paragraph 1 its present form, so
that filing and recording vere mentioned as well as vegistration. Hovever, an
amendment by the United States of America to article 72 (the future article 77)
making the depositary responsible for "registering the treaty with the Secreotariat
-of the United Nations™ had been adopted a few days earlier, without detailed
comment .

(7) Vhat is the meaning of the word 'register'! in this text? In article 77, is
this function merely stated, that is to say, should it be understood as a
possibility which the Convention allows if the parties agree to it? Or does
article 77 actually constitute the agreement? There are divergent indications
on this point in the preparatoxry work.226 Vhat is certain, though, is that the
Expert Consultant made the following important statements

"1t had been asked whether the registration of treaties should not
be part of a depositary's functions. The International Lav Commission

225/ Report of the International Law Commission on the work of its
eighteenth session (Yearbook ... 1966, vol II, p. 273, document A/6309/Rev.l,
Part II, chap. II). The commentary on article 75 (subsequently article 80)
shows that the Commission used the term "'registration™ in its geneml sense to
cover both "registration’’ and filing and recording''. The Commission added
(commentary, paragraph (3)): "However, having regard to the administrative
character of these regulations and to the fact that they are subject to amendment
by the General Assembly, the Commission concluded that it should limit itself
to incorporating the resulations in article 75 by reference to them in general
terms' (ibid.)

226/ In connexion with the Commission's draft article 71 (nowv article 76),
vhich vas discussed together with draft article 72 (now article 77), the
United Kingdom delegation drew attention to the purely expository character of
the wording on functions of depositaries (Official Records of the United Nations
Conference on the Lawv of Treaties, First Session, Summary Records of the
plenary meetings and of the meetings of the Committee of the lhole (United Nations
publication, Sales No., E.68.V.7), p. 462, 77th meeting of the Committee of the
Whole, para. 53). Sir Humphrey Waldock, Expert Consultant to the Conference,
confirmed this viev (ibid., p. 467, 78th meeting of the Committee of the Vhole,
para. 51). In explaining his delegation's amendment, however, the United States
representative (ibid., p. 459, 77th meeting of the Committee of the Vhole, para. 20)
had stated: ... the United Nations Secretariat had informally indicated its
preference that registration of a treaty be effected by the depositary'.
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had studied that problem, but had come to the conclusion that the function
of registration might cause difficulties, in viev of the rules applied by
the General Assembly vhere the depositary was an international organization.
There vere very strict rules on the subject. The Commission had come
to the conclusion that it would be unvise to mention registration as one
of the functions of a depositary without making a more thorough study
of the relationship betucen the provision and the rules on the registration
of treaties applied by the United Hations'. 221/
(8) In conclusion, doubts may be expressed as to both the scope and the usefulness
of subparagraph (ﬂ)? although using different terminology, it seems to duplicate
article 80, Turning nov to the question of its adaptation to the treaties
to which the present drafi articles relate, it may first be asked vhcther the
subparagraph can be applied to all "treaties” as understood in the present draft.
The reply 1o this question depends on the meaning of the term "registration';
since it has a narrov sensc in article 80, it might be thought appropriate to give
it a narrow meaning here as well. If so, subpavagraph (g) could not apply to
all treaties, since there are some treaties to vhich "'registration’’ undexr the
rules formulated by the United llations does not apply. The Commission therefore
considered at one time inserting the proviso ‘'where appropriate™ in
subparagraph (g); another solution, since the subject is goveimed by the
terminelogys rules and practices of the United lNations, would have been to mention
Article 102 of the Charter in subparagraph (g) in order to emphasize that the
subparagraph was confined to stating vhat could or should be done according to
the intorpretation of the Charter given by the United Mations.  The Commission
finally adopted subparsagraph (z) of the Vienna Convention unchanged; although it
vwas dissatisfied with that solution, it wished to avoid adding to the unceritainty
and controversy vhich can arise from the Vienna text. It was pointed out in the
Commission, hovever, that registration did not at present apply to treaties
between two or more international organizations.
(9) Article 77, paragraph 2 unfortunately gives rise to further difficulties.
In its repor 228 the In+ernational Iawv Commission gave no details or explanation
about the concluding phrase of paragraph 2 of the corresponding article of its
draft on the Iav of Treaties. Vhat is the organization 'concerned'? Vhat is

the meaning here of the conjunction "or''?  If the organization concerned is the

[y

227/ Ibid., p. 467, 78th meeting of the Cormittee of the 'hole, para. 59.

228/ Yearbook ... 1966, vol. II, pp. 269-270, document A/6309/Rev.l,
Part II, chapter II.
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depositary organization (vhich would be the logical explanation under the Vienna
Convention) a formula by vhich the depositary brings the cuestion to the
attention of the competent organ of the depositary night be wondered at; ic is
true that at the time the text vas drafted considerable difficulties had arisen
in the United Nations with regard to the »nrecise role of the Secretary-General
vhen the United Nations was the depositary and rescrvations vere made; in the
end, the Secretary-General wvas relieved of all responsibility in the matterggg/
and the concluding phrase of the paragraph simply reflects his concern to ensurc
that any difference arising on grounds vhich he considers do not engage his
responsibility should be settled by a political body;éﬁg/ If thisc is so, the
conjunction Tor'! definitely establishes en alternative: if there = an
organization "concerned'! and if it has an organ competent to settle disputbes
between the depositary and a signatory State or contracting party, the dispute
should be brought to the attention of that organ of the organization. Some
members of the Commission nevertheless considered that the conjunction oxr'! was
wnsatisfactory and should either be replaced by the conjunction and' or simnly
be deleted.

(10) TFinally, although not entirely satisfied, the Commission decided to retain
the text of the Vienna Convention with only one change, namely, the reference to
States and organizations or, as the case may be, organizations, according to vhether
the treaty concerned is between one or more States and one or more international
organizations or between two or more international organizations. Since that
addition made the text considerably more cumbersome, however, the Commission
rearranged the text to make two subparagraphs, (g) and (E), solely for the salke

of clarity.

229/ See article 20, paragraph 3 of the Vienna Convention, which requires
reservations to a constituent instrument of an internmational organization to be
accepted by the competent organ of that organization; and the Commission's
commentary to the draft article (ibid., p.207, para. (20) of the commentary to
article 17).

230/ V"Summary of the practice of the Secretary~General as depositary of
multilateral agreements' (ST/I&G/7), para. 80. This is certainly the explanation
given by the Special Repporteur himself concerning paragraph 2 of article 29
(later article 72, nov article 77): ‘Refevence to a competent organ of an
international organization was needed in article 29, paragraph 2, because of the
functions it might have to fulfil as a depositary.” Yearbook ... 1966,
vol. I, (part II), p. 295, 887th meeting, para. 95.




Article 78

Hotifications and communications 231/

Lxcept as the treaty or the present articles othervise provide, any
notification or communication to be made by any State or any intermational
organization under the present articles shall:

(a) if there is no depositary, be transmitted direct to the States
and organizations or, as the case may be, to the organizations for vhich it
is intended, or if there is a depositary, to the latter;

(g) be considered as having been made by the State or organization
in question only upon its receipt by the State or organizstion o vhich
it was transmitted or, as the case may be, upon its receipt by the depositary;

(g) if transmitted to a depositary, be considered as received by the
State or organization for vhich it vas intended only when the latter State
or organization has been informed by. the depositary in accordance with
article 77, paragraph 1(e).

Commentary
Article 78, which is of a technical nature, gave rise to no difficulty either
in the Commission or at the Vienna Conference. Its adaptation to the treaties
vhich are the subject of the present draft articles simply requires a reference
to international organizations in the introductory wording and in

subparagraphs (b) and (c), and a reference in subparagraph (a) to "the States and

251/ Corresponding provision of the Vienna Convention:

Article 78

Notifications and communications

Ixcept as the treaty or the present Convention othervise provide, any
notification or communication to be made by any State under the present
Convention shalls:

Q;) if there is no depositary, be transmitied direct to the States
for which it is intended, or if there is a depositary, to the latter;

(b) be considered as having been made by the State in question only
upon its receipt by the State fto which it was transmitted or, as the case
may be, upon its receipt by the depositary;

(¢) if transmitted to a depositary, be considered as received by the
State for which it was intended only vhen the latter State has been
informed by the depositary in accordance with article 77, paragraph 1(e).
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orpanizations or, as the case may be, ... the organizations for vhich it is
intended,"' in order to distinguish the case of treaties betuween one or more States
and one or more international organizations from that of treaties betwveen tuvo or

more international organizations.
Article 79

Correction of errors in texts or in
certificd copies of treaties 232/

1. Vhere, after the authentication of the text of a treaty, the signatory
States and international organizations and the contracting States and
contracting organizations or, as the case may be, the signatory organizations
and contracting organizations are agreed that it contains an error, the

error shall, unless the said States and organizations or, as the case may
be, the said organizations decide upon some other means of corrcction, be
correcteds:

(a) by having the appropriate correction made in the text and
causing the correction to be initiglled by duly authorized representatives;

(g) by executing or exchanging an instrument or instruments setting
out the correction which it has been agreed to make; or

(g) by executing a corrected text of the whole treaty by the same
procedure as in the case of the original text.

2. Uhere the treaty is one for vhich there is a depositary, the latter shall
notify the signatory States and international organizations and the contracting
States and contracting organizations or, as the case may be, the signatory
organizations and contracting organizations of the error and of the proposal

to correct it and shall specify an appropriate time-limit within vhich
obJjection to the proposed correction may be raised. If, on the expiry of

the time-limits

2%2/ Corresponding provision of the Vienna Convention:

Article 79

Correction of errors in texts or in
certified copies of treaties

1. VWhere after the authentication of the text of a treaty, the signatory
States and the contracting States are agreed that it contains an error, the
errcr shall, unless they decide upon some other means of correction, he
corrected:

Qg) by having the appropriate correction made in the text and causing
the correction to be initialled by duly authorized represcntatives:

(g) by execufting or exchanging an instrumen®t or instruments setting
out the correction vhich it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the same
procedure as in the case of the original text.
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Q@) no objection has been raised, the depositary shall make and initial
*lhie correction in the text and shall execute a procids-—verbal of the
rectification of the text and cormunicatc a copy oif it to the parties and
to the States and organisations or, as the case may be, to the organizations
entitled to become parties to the trealys;

(b) an objection has been raised, the depositary shall communicate the
objection to the signatory States and orpanizetions and to the contracting
States and contracting organizations or, as the case may be, to the signatory
organizations and contracting organizations.

3. The rules in paragraphs 1 and 2 apply also vhere the text has been
authenticated in two or more languages and it appears that there is a lack
of coucordance wvhich the signatory States and intemmational organizations
and the contracting States and contracting organizations or, as the case may
be, the signatory organizations and contracting organizations agree should
be corrected.

2. Vherc the treaty is one for vhich there is a depositary, the latter shall
notify the signatory States and the contracting States of the error and of
the proposal to correct it and shall specify an appropriate time-limit within
which objection to the proposed correction may be raised, 'If, on the expiry
of the time-limits

Q;) no objection has been raised, the depositary shall make and initial
the correction in the text and shall execute a procts—verbal of the
rectification of the text and communicate a copy of it to thée parties and
to the States entitled %o become parties to the treaty;

(y) an objection has been raised, the depositary shall communicate
the objection to the sipnatory States and to the contracting States.

3. The rules in paragraphs 1 and 2 apply also vhere the text has been
authenticated in ftwo or more languages and it appears that there is a lack
of concordance which the signatory States and the contracting States agree
should be corrected.

4. The corrected text replaces the defective ftext ab initio, unless the
signatory States and the contracting States otherwise decide.

5. The correction of the text of a treaty that has been registered shall
be notified to the Secretariat of the United Nations.

6. Vhere an error is discovered in a certified copy of a treaty, the
depositary shall execute a procés-verbal specifying the rectification and
communicate a copy of it to the signatory States and to the contracting
States.
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4. The corrected text replaces the defective text gb _initio, unless the
signatory States and international organizations and the contracting
States and contracting organizations or, as the case may be, the signatory
organizations and contracting organizations otherwise decide.

5. The correction of the text of a treaty that has been registered shall
be notified to the Secretariat of the United Nations.

6. Vhere an error is discovered in a certified copy of a treaty, the
depositary shall exccute a procds-verbal specifying the rectification and
commmnicate a copy of it to the signatory States and international
organizations and to the contracting States and contracting organizations
or, as the case may be, to the signatory organizations and contracting
organizations.

Commentary
The comments made on article T8 also apply to article 79, Draft article 79

departs from article 79 of the Vienna Convention only in tiat reference had to be
made in paragraph 1 (introductory vording), paragraph 2 (introductory wording and
subparagraphs (@) and (Q))and paragraphs 3, 4 and 6 to States and organizations,
or organizations, according to whether the treaty concerned is between one or
more States and one or more international organizations or between two or more

international organizations.

Registration and publication of treaties 233/

1. Treaties shall, after their entry into force, be transmitted to the
Secretariat of the United Nations for registration or filing and recording,
as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for
it ‘o prwforn the acts specified in the preceding paragraph.

233/ Corresponding provision of the Vienna Convention:
Article 30

Negistration and publication of treaties

l. Treaties shall, after their entry into force, be transmitted to the
Secretariat of the United Nations for registration or filing and recording,
as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for it
to perform the acts specified in the preceding paragraph.
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Commentary
(1) Article 8C of the Vienna Convention has already been commented on in connexion
1rith draft article 77. It will be observed that the text (particularly in its
Zuelish version) establishes an obligation for the parties to the Vienna Convention,
vhercas 1t has beeu said that article 77 is purely expository. Article 80 can be
applied to the treaties which are the subject of the present draft articles without
altering the text at all, and vould establish an obligation for those intermational
organizations vhich might by one means or another become bound by the rules in the
draft articles,
(2) It will also be noted that the only obligation imposed by article 80 of the
Vienna Convention and by draft article 80 concerns '‘transmission™. Hov the
United Nations applies “rticle 102 of the Charter (as to form, terminoclogy and
method of publication) is exclusively a matter for the competent organs of that
organization. Thus the General Assembly has seen fit to amend the regulations
on the application of Article 102224/ and in particular to restrict the extent of
publication of treaties between Statesgéii/ The purpose of draft article 80 is
that Article 102 of the Charter should be gpplied to new categories of treaty; it
will be for the United Nations itself to amend the existing regulations if

necessary, especially if draft article 80 becomes applicable to the organization.
ANNEX 236/

Procedures established in application of article 66

I. Dstablishment of the Conciliation Commission

1. A 1list of conciliators consisting of qualified jurists shall be dravn
up and maintained by the Secretary-General of the United Nations. To this
end, every State vhich is a lMember of the United Nations or a party to the
present articles [and any international organization to which the present

234/ Yearbook ... 1963, vol. II, pp. 28-32, document A/CN.4/154, paras.l25-143.
_gji/ See General Assembly resolution 33/141 of 19 December 1978.
ggg/ Corresponding provision of the Vienna Convention:

ANNEX

1, A list of conciliators consisting of qualified jurists shall be drawm
up and maintained by the Secretary-General of the United Nations., To this
end, every State vhich is a Member of the United Nations or a party to the
present Convention shall be invited to nominate two conciliators, and the
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articles have become applicable] shall be invited to nominate two
conciliators, and the names of the persons so nominated shall constitute
the list. The term of a conciliator, including that of any conciliator
nominated to fill a casual vacancy, shall be five years and may L- —ense-d,
A conciliator vhose term expires shall continue to fulfil any functicr Jor
vhich he shall have been chosen under the following paragraph. A cony

of the list shall be trancmitted to the President of the Intemmational
Court of Justice.

2. VUhen a request has been made to the Secretary-General under article 66,
the Secretary-General shall bring the dispute before a conciliation
commission constituted as follows:

() In the case referred to in article 66, paragraph 1, the State
or States constituting one of the parties to the dispute shall appoints

names of the persons so nominated shall constitute the list. The term of
a conciliator, including that of any conciliator nominated to fill a casual
vacancy, shall be five years and may be renewed. A conciliator vhose term
expires shall continue to fulfil any function for which he shall have been
chosen under the following paragraph.

2. Vhen a request has been made o the Secretary-General umder article 66,
the Secretary-General shall bring the dispute before a conciliation commission
constituted as follows:

The State or States constituting one of the parties to the dispute shall
appoints:

(a) one conciliator of the nétionality of that State or of one of those
States, who may or may not be chosen from the list referred to in paragraph 1;

and

(b) one conciliator not of the nationality of that State or of any of
those Utates, vho shall be chosen from the list.

The State or States constituting the other party to the dispute shall
appoint two concilistors in the same way. The four conciliators chosen
by the parties shall be appointed within sixty days follouing the date
on vhich the Secretary-General receives the request.

The four conciliators shall, within sixty days following the date of
the last of their own appointments, appoint a fifth conciliator chosen
from the list, who shall be chairman.

If the appointment of the chairman or of any of the other conciliators
has not been made within the period prescribed above for such appointment,
it shall be made by the Secretary-General within sixty days following the
expiry of that period. The appointment of the chairman may be made by the
Secretary-General either from the 1ist or from the membership of the
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(i) one conciliator of the nationality of that Ytate or of one
of those States, vho may or may not be chosen from the list
referred to in paragraph 1; and

(ii) one conciliator not of the natiomality of that State or of
any of thosc States, who shall be chosen from the list,

The State or States constituting the other party to the dispute shall
appoint tuo conciliators in the same way.

(b) In the case referred to in article 66, paragraph 2, the international
organization or organizations constituting one of the parties to the dispute
shall appoint:

(i) one conciliator vho may or may not be chosen from the list
referred to in paragraph 1; and

Internatiornal Iaw Commission., Any of the periods within which
appointments must be made may be extended by agreement between the parties
to the dispute.

Any vacancy shall be filled in the manner prescribed for the initial
appointment.

3. The Conciliation Commission shall decide its owm procedure. The
Commission, with the consent of the parties to the dispute, may invite any
party to the treaty to submit to it its views orally or in vwriting.
Decisions and recommendations of the Commission shall be made by a majority
vote of the five members.

4. The Commission may draw the attention of the parties to the dispute
to any measurcs which might facilitate an amicable settlement.

5. The Commission shall hear the parties, examine the claims and objections,
and make proposals to the parties with a view to reaching an amicable
settlement of the dispute.

6. The Commission shall report within tvelve months of its constitution.
Its report shall be deposited with the Secretary-General and transmitted

to the parties to the dispute. The report of the Commission, including
any conclusions stated thercin regarding the facts or questions of law,
shall not be binding upon the parties and it shall have no other character
than that of recommendations submitted for the consideration of the parties
in oxder to facilitate an amicable settlement of the dispute.

T« The Secretary-General shall provide the Commission with such assistance
and facilities as it may require. The expenses of the Commission shall
be borne by the United Nations,
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(ii) one conciliator chosen from among those included in the list
vho has not been nominated by that organization or any of
those organizations.

The organization or organizations constituting the other party to the
dispute shall appoint tuvo conciliators in the same vay.

(c) In the case referred to in article 66, paragraph 3,

(i) the State or States constituting one of the parties to the
dispute shall appoint two conciliators as provided for in
subparagraph (g). The international organization or
organizations constituting the other party to the dispute
shall appoint two conciliators as provided for in
subparagraph (b).

(ii) The State or Statcs and the organization or organizations
constituting one of the parties to the dispute shall appoint
one conciliator vho may or may not be chosen from the list
referred to in paragraph 1 and one conciliator chosen from
among those included in the list who shall neithoer be of the
nationality of that State or of any of those States nor
nominated by that organization or any of those organizations.

(iii) Vhen the provisions of subparagraph (g)(ii) apply the other
party to the dispute shall appoint conciliators as follows:

(1) the State or wtates constituting the other party
to the dispute shall appoint two conciligtors as
provided for in subparagraph (a);

(2) the organization or organizations constituting the
other party to the dispute shall appoint two
conciliators as provided for in subparagraph (Q);

(3) the State or States and the organization or organizations
constituting the other party to the dispute shall appoint
two conciliators as provided for in subparagraph (c)(ii).

The four conciliators chosen by the parties shall be appointed within sixty days
follouing the date on which the Secretary-General received the request.

The four conciliators shall, within sixty days following the date of the last
of their own appointments, appoint a fifth conciliator chosen from the list,
who shall be chairman.

If the appcintment of the chairman or of any of the other conciliators has
not been made within the period prescribed above for such appointment, it
shall be made by the Secretary-General within sixty days following the expiry
of that period. The appointment of the chairman may be made by the
Secretary~-General either from the list or from the membership of the
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Internaticnal Iav Commission. Any of the periods vithin vhich appointments
must be made may be extended by agreement betucen the parties to the dispute.
If the United lations is a party or is included in ore of the parties to

the dispurtc, the Sceretary-General shall trancnil the alove-mentioned request
to the rresident of the Intermational Court of Justice, vho shall perform
the functions conferred upon the Secrctary-General under this subparagraph.

Any vacaucy shall be filled in the manner prescribed for the initial
appointment.

2 bis. The appointment of conciliators by an international organization
provided for in paragraphs 1 and 2 shall be governed by the relevant rules
of that organization.

II. Tunctioning of the Conciligtion Commission

3. The Conciliation Commission shall decide its own procedure. The
Commission, vith the consent of the parties to the dispute, may invite
any party to the treaty to submit to it its vieus orally or in vriting.
Decisions and recommendations of the Commission shall be made by a
majority vote of the five members.

4. The Commission may dyay the attention of the parties to the dispute
to any measures vhich might facilitate an amicable settlement.

5. The Commission shall hear the parties, examine the claims and
objections, and make proposals to the parties with a view to reaching
an amicable settlement of the dispute.

6. The Commission shall report within tuelve months of its constitution.
Its report shall be deposited with the Secretary-General and transmitted

to the parties to the dispute. The report of the Commission, including
any conclusions stated therein regarding the facts or questions of law,
shall not be binding upon the parties and it shall have no other character
than that of recommendations submitted for the consideration of the parties
in order to facilitate an amicable settlement of the dispute.

7. The Secretary-General shall provide the Commission with such assistance
and facilities as it may require. The expenses of the Commission shall be
borne by the United Nations.

Commentaxry

(1) The Vienna Conference, after laying dowm in article 66 the principle of

compulsory recourse to conciliation for disputes relating to the application or

interpretation of the provisions of Part V of the Convention (except for

articles 53 and 64), set forth in detail the machinery for this conciliation

in a lengthy Amnex. The Inteinational Law Commission, having adopted the text

of a draft article 66, needed to adopt in addition the text of an Annex which
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follous the provisions of the Vienma Convention, but takes account of the special
problems deriving from the particination of one or more international organizations
in disputes.

(2) Vhen making the necessary modifications, the Commission had to add nev
provisions vhich lengthen the Anncx considerably by comparison with the already
long text of the Annex to the Viemna Convention. To make comparison easier, the
same paragraph numbering has been used as in the Amnex to the Vienma Convention;
the text of paragraph 2, vhich incorporates the most substantial additions, has
been presented in such ¢ vay as to display the symmetry betueen the draft text and
the Vienna text. A paragraph 2 bis has been added in order not to depart from the
Vienna numbering. ILastly, to make the text clearer, the Annex as a vhole has been

divided into twvo parts: TI. DIstablishment of the Conciliation Commission;

II. Tunctioning of the Conciliation Commission. It will be noted that Part 1T

reproduces vithout change paragraphs 3 to 7 of the Vienna Annex and that all the
departures vhich had to be made from the latter are in Part I.

(3) The first difficulty of principle encountered by the Commission concerns the
establishment of the list of conciliators provided for in pavasraph 1 of the Annex.
Under the Vienna fnnex this rests with all States Members of the United Nations
and States Perties to the Convention, two conciliators being nominated by each
State. The question vas vhether certain organizations should also be allowed fo
nominate conciliators for inclusion in the 1ist in advance, and if so, vhich
organizations. A large majority of the members of the Commission held that they
should, mainly on the ground that any parties to a dispute must in principle be
placed on an equal footing and that organizations could be parties to a dispute.
There can, hovever, be no question of granting this right to intermational
organizations in thelr character as members of the United Nations since they cannot
be such members; hence it can only apply to organizations to vhich the proposed
articles ‘have become applicable’. Tor the time being, however, the Commission
has neither examined nor discussed how the draft articles might become applicable
to an international organization; it considers that it should first hear the
observationsg of Governments on that subject. International practice has shown
that there are several ways in vhich the rules of a treaty become fapplicable® to
an organization. The Commission has therefore not only given the right to nomingte
two conciliators for inclusion in the list solely to those organizations to which

the articles have '"become applicable’’, but has placed the provision in question in



square brackets to drau Governments! attention to the matter. One opinion
dissenting [rom this course of action vas also expressed in the Commission. This
vas that the proposed arrangement was unacceptable both for a reason of principle
and for practical rcasons. As a matter of principle, organizations should not be
placed on the same footing as States: as a matter of precticality the list of
conciliators nominated by States was very long already and need not be any longer,
and also the part played by the list in the appointment of conciliators shoved
that, so far as organizations wvere concerned, it wvas not essential. This vas
because the list served to limit the choice of the second conciliator, vho must

be chosen from it, and an organization which had to choose a second conciliator
can be given the faculty of choosing someone not on the list.

(4) Paragraph 2 of the draft Annex, which relates to the question of the
appointment of conciliaters, deals in turn, as does the Vienna text, with the
appointment of the four conciliators nominated by the parties to the dispute; with
the appointment of the fifth conciliator, chairman of the Conciliation Commission,
and that of any member of the Commission not appointed within the prescribed
period; and vith vacancies on the Conciliation Commission. Only fhe first

point was the subject of significant elaboration on the Vienna text. In keeping
with the distinction dravm in article 66, the text deals in turn, in three
subparagraphs (a), (b) and (c), with the case of a dispute between Sﬁates, a
dispute between international organizations, and a dispute between States and
international organizations.

(5) When the dispute is betveen States alone (paragraph 1 of article 66), the
draft Annex (subparagraph (@)) reproduces the Vienna Convention arrangements vord
for word.,

(6) Uhen the dispute is betieen intermational organizations alone (paragraph 2 of
article 66), the draft Ammex (subparagraph (Q)) necessarily differs on one point
from the provisions for a dispute between States. In the latter case, the second
conciliator must be chosen from conciliators on the list who arc not of the
nationality of the State choosing him. No nationality link can exist between an
organization and a natural person. The intention of the draftsmen of the Vienna
Annex seems to have been to place a certain distance between the second conciliator
and the State appointing him; in the case of international organizations, this
intention would appear to be respected by providing that the organization may not

choose as its second conciliator a person placed on the list on its own initiative.
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(7) Vhen the dispute is betveen States and organizations (paragraph 3 of

article 66), the situation is more complicated because a number of cases are
possible, and subparagraph (g) has had to make several sub-distinctions. VWhen

one cf the parties to the dispute consists of homogeneous entities

(subparagraph (g)(i)) — a State or States and organization or organizations -

the appointments are made in the same vay as in the previous cases

(subparagraphs Qg) and (Q)). But vvhen one of the parties consists of a State

or States and an organization or organizations (subparagraph (g)(ii)), the
appointments are made by mutual agreement and that of the second conciliator nust
comply both with the conditions applicable to the second conciliator appointed

by one or more States and vwith those anplicable to the second bonoiliator appointed
by orz or more international organizaticns, i.e. he must not be of the nationality
of the State party or of one of the States parties and must not have been included
in the list on the initiative of the organization party or one of the organizations
parties. The view was expressed in the Commission that subparagraph (g) should
have dealt only with the simplest case, namely, that of a dispute between one or
more States on the one hand, and one or more organizations on the other; it was
said that the proposed text was too complicated and that, in the more cemplex
cases, parallel conciliation prcceedings could take place or it could be left to
all the parties concerned to arrange by special agreement for single proceedings.
The great majority of the Commission tock a different view; they believed that
parties to a multilateral treaty should be able to join forces in a dispute and
that their opponent should be unable to use an omission in the text as a pretext
for asserting that States and organizgticns could not do so and that there must

be either parallel proceedings, with all the risks of conflict they involve, or
negotiations prior to the institution of joint proceedings:géZ/
(8) A special difficulty arises with the Conciliation Commission machinery if

the United Nations is a party or is included in a party to a dispute. This is
because the entire procedure established in the Annex to the Vienna Convention
and followed in the draft Annex centres on the Secretary~General of the

United Nations. If the Organization is involved in a dispute, the
Secretary-General clearly should not appoint concilistors, where this has not been
done within the prescribed period. In such a case, it is the Fresident of the

International Court of Justice and not the Secretary-General vho makes the

237/ See above, paragraph (6) of the commentary to article 66,

-2%5 -



appointments (penultima%é subparagraph of paragraph 2); to assist the President

in this, the Becretary-General transmits the list of conciliators to hin in

advance (end of paragraph 1). The International Lauv Commission discussed at

length vhether it vas necessary to go further and, in the casc referred to,

relicve the Sccretary-General of the various administrative functions wvhich he
exercises in rega-d to conciliation (notifications, transmission of the Commission's
report, assistance and facilities, financing (paragraphs 2, 6 and 7)). The
Commigsion finally decided not; any alternative arrangements would give rise to
considerable complications and might also imply an unvarranted lack of confidence

in the Secretary-General.

(9) One final departure from the Vienna text is the addition of a

subparagraph 2 bis, the purpose of wvhich is to make it clear that appointments

of conciliators for vhich, under the conciliation procedure, an intermational
organization is responsible, are governed by the relevant rules of the organization.
The reasons for this addition are the same as those given in paragraph (5) of the

commentary to article 65 above.
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CHAPTER V

THD IAYV OF THE NON-NAVIGATIONAL USES
OF INTERNATTONAL VATERCOURSES

A, Introduction

1. Historical review of the work of the Commission

9. DParagraph 1 of General Assembly resolution 2669 (3V) of 8 Decerber 1970
‘ecommended that the International ILaw Commission should "take up the study of
he lav of the non-navigational uses of international vatercourses with a view

o its progressive develcpment and codification and, in the light of its
cheduled programme of work, should consider the practicability c¢i taking the
ecessary action as soon as the Commission deems it appropriate".

0. A% its tuenty-third session, in 1971, the Commission included the subject
Non-navigational uses of international watercourses" in its general programme

£ work,gég/ The Commission also agreed that for undertaking the substantive
tudy of the rules of international law relating to the non-navigational uses

f international watercourses with a view to its progressive development and
odification on a world-wide basis, all relevant materials on State practice
hould be compiled and analysed., The Commission noted that a considerable amount
T such material had already been published in the Secretary-General's report on
Legal problems relating to the utilization and use of international rivers“gzg/
repared pursuant to General Assembly resolution 1401(XIV) of 21 November 1959,
s well as in the relevant United Nations Legislative Series.gﬁg/ In paragraph 2
f resolution 2669 (XXV), the General Assembly requested the Secretary-General to
ntinue the study initiated in accordance with General Assembly

3solution 1401(XIV) in order to prepare a ''supplementary report" on the legal
roblems relating to the question, "taking into account the recent application

1 State practice and international adjudication of the law of international
atercourses and also intergovernmental and non-govermmental studies of this

wtter'.

93¢/ See Yearbook ... 1971, vol,II (Part One), p.350, doc. A/B410/Rev.l,
ara. 120

239/ Yearbook ... 1974, vol.II (Part Two), p.33, document A/5409.

240/ .nited Nations, Legislative Texts and Treaty Provisions Concerning the
tilization of Internatbtional Rivers for Other Purposes than Navigation,
[/IEG/SER.B/12 (United Nations publication, Sales No. 63.V.4) (cited hereinafter
3 "Tegislative Texts").

- 237 -



61l. In section I, paragraph 5, of resolution 2780(XXVI) of 3 Deccember 1971, the
General Assembly recommended that "the International Iaw Commission, in the light
of its scheduled programme of work, decide upon the priority to be given to the
topic of the law of the non-navigational uses of international watercourses".

62. At its twenty-fourth session, held in 1972, the Commission indicated its
intention to take up the foregoing recommendation of the General Assembly when it
came to discuss its long-term programme of work. At that session, the Commission
reached the conclusion that the problem of pollution of international waterways
was one of both substantial urgency and complexity and accordingly requested the
Secretariat to continue compiling material relating to the topic with special
reference to the problems of the pollution of international watercourses.gél/
63. In section I, paragraph 5, of resolution 2926 (XXVII) of 28 November 1972, the
General Assembly noted the Commission's intention, in the discussion of its
long-term programme of work, tc decide upon the priority to be given to the

topic. By the same resolution (section I, paragraph 6) the General Assembly
requested the Secretary-General "to submit, as soon as possible, the study on the
legal problems relating to the non-navigational uses of international
watercourses requested by the General Assembly in resolution 2669 (XXV)", and to
present an advance report on the study to the International Law Commission at its
twenty-fifth session. .

64, A% its tuenty-fifth session, the Commission gave special attention to the
question of the priority to be given to the topic. Taking into account the fact
that the supplementary report on international waterooursesz42 would be submitted
to members by the Secretariat in the near future, the Commission considered that

a formal decision on the commencement of work on the topic should be taken after
members had had an opportunity to review the report.2

65. By paragraph 4 of resolution 3071(XXVIII) of 30 November 1973 the

General Assembly recommended that the Commission "should at its twenty-sixth
session commence its work on the law of non-navigational uses of international
watercourses by, inter alia, adopting preliminary measures provided for under
article 16 of its Statute". By paragraph 6 of the same resolution, the

General Assembly requested the Secretary~General to complete the supplementary
report requested in resolution 2669(XXV), in time to submit it to the Commission

before the beginning of its twenty-sixth session.

241/ Yearbook ... 1972, vol.II, p.324, doc. A/B?lO/Rev.l, vara.77.
242/ See para. 60 above.
243/ Yearbook ... 1973, vol.II, p.231, doc. A/9010/Rev.l, para. 175.
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66, At its tuenty-sixth session the Commission had before it the supplementary
report on legal problems relating to the non-navigational uses of international
watercourses submitted by the Secrctary-General pursuant to General Assembly
resolution 2669(XXV).2£§/

67. F  aant to the recommendation contained in paragraph 4 of General Assembly
resoLuvlon 3071(:CVIII) the Commission, at its twenty-sixth session, set up the
Sub-Committee on the Iaw of the Non-Navigational Uses of International Watercourses,
composed. of Mr. Kearney (Chairman), lr. Elias, Mr. gahovié, Mr. Sette Cémara and
Mr., Tabibi, which was requested to consider the question and to report to the
Commigsion. The Sub-Committee adopted and submitted a report24 that proposed
the submission of a guestionnaire to States regarding, inter alia, the scope of
the proposed study, the uses of water to be considered and whether the problem of
pollution should. be given priority, the need to deal with flood control and
erosion problems, and the interrelationship between navigational uses and other
uses.

68. The Commission considered the report of the Sub-Committee at its 1297th
meeting held on 22 July 1974 and adopted it without change. It was included as
an annex to the relevant chapter of the Commission's report on the work of its
twenty-sixth session.gég/ The Commission also appointed Mr, Richard D. Kearney
as Special Rapporteur for the question of the law of the non-navigational uses of
international watercourses.—él}

69. At its twenty-ninth session the General Assembly adopted resolution 3315(XXIX)
of 14 December 1974, by which, in paragraph 4(@) of section I, it recommended
that the International Iaw Commission should:

"Continue its study of the law of the non-navigational uses of
internaticnal watercourses; taking into account General Assembly
resolutions 2669(XXV) of 8 December 1970 and 3071(XXVIII) of
30 November 1973 and other resolutions concerning the work of the
International Iaw Commission on the topic, and comments received from

Member States on the questions referred to in the annex to chapter V
of the Commission's report'.

244/ Yearbook ... 1974, vol.II (Part Two), p.265, doc. A/CN.4/274.

245/ Yearbook ... 1974, vol.II (Part One), p.301, doc. A/9610/Rev.1,
ckapter V, arrex, : .

246/ 1Ibid.

247/ Ibid., p.301, doc. A/9610/Rev.l, para.159.
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By a circular note dated 21 Jamuary 1975, the Secretary-General invited liember

States to communicate to him, if possible by 1 July 1975, the comments on the

Commission's questionnaire referred to in the above-mentioncd paragraph of

General Assembly resolution 3315(XXIX), the final text of which, as communicated

to Member States, read as follous:

A,

hat would be the appropriate scope of the definition of an international
watercourse, in a study of the legal aspects of fresh water uses cn the
one hand and of fresh vater pollution on the other hand?

Is the geographical concept of an international drainage basin the
appropriate basis for a study of the legal aspects of non-navigational
uses of international watercourses?

Is the geographical concept of an international drainage basin the
appropriate basis for a study of the legal aspects of the pollution of
international watercourses?

Should the Commission adopt the following outline of fresh water uses
as the basis of its study:

(a) Agricultural uses:

1. Irrigation;

2. Drainage;

3. Vaste disposal;

4. Aquatic food production.

(b) Economic and commercial uses:

1. Energy production (hydroelectric, nuclear and mechanical);
2. QManufacturing;

3. Construction;

4, Transportation other than navigation;

5e Timber floating;

6. Vaste disposal;

7. TExtractive (mining, oil production, etc.).

(c) Domestic and social uses:

1. Consumptive (drinking, cooking, washing, laundry, etc.);
2. Vaste disposal;
3. Recreational (swimming, sport, fishing, boating, etc.).

Are there any other uses that should be included?

Should the Commission include floeod control and erosion problems in
its study?

Should the Commission take account in its study of the interaction
between use for navigation and other uses?

Are you in favour of the Commission taking up the problem of pollution
of international watercourses at the initial stage in its study®



I. Should special arrangements be made for ensuring that the Commission is

provided uith the technical, scientific and economic advice which

will be required, through such means as the establishment of a

Committee of Lxperts?
70. The Commission did not consider the topic at its twenty-seventh session,
pending the receipt of the answers from Governments of lember States to the
Commission's questionnaire.gﬂg/
71. The General Assembly, by paragraph 4(g) of its resolution 3495(XX) of
15 December 1975, recommended that the International law Commission should continue
its study of the law of the non-navigational uses of international watercourses.
72. In 1976, at its twenty-eighth session; the Commission had before it the
replies to the questiomnaire received from the Governments of tweniy-one lMember
States.gég/ It also had before it a reportgjg/ submitted by Mr. Richard D, Kearney;
then Special Rapporteur for the topic. That report was devoted to consideration
of Govermments! replies to the questionnaire and the conclusions that might be
drawn from them with regard to the scope and direction of the work on international
watercourses. In view of the substantial variations among the replies to
guestions A,B and C (see paragraph 69 above) which dealt with the scope of the
Commission's work, and the large measure of agreement in the replies to the other
guestions, the major part of the report was devoted to a discussion of what is
encompassed by the term "international watercourse".
73. At that session, the Commission discussed the gquestion of the law of the
non~-navigational uses of international watercourses at its 1406th to 1409th
meetings held on 14, 15, 16 and 19 July 1976.
74. In that discussion, attention was devoted mainly to the matters raised in
the replies from Governments discussed in the report submitted by the Special
Rapporteur, concerning the scope of the Commission's work on the topic and
the meaning of the term "international watercourse". The report noted that there
were considerable differences in the replies of Govermments to the questionnaire,
regarding the use of the geographical concept of the intermaiional drainage basin
as the appropriate basis for the proposed study, ° "a with regard to uses and with
regard to the special problems of pollution. Diffcrences alsoc appeared in the
views expressed by members of the Commission in the debate on the Spacial

Rapporteur!s report. A consensus emerged that the problem of determining the

248/ Yearbook ... 1975, vol.II, pp.183-184, doc. A/10010/Rev.l, para.l38.
249/ Yearbook ... 1976, vol.II (Part One), p.147, doc. A/CN.4/294 and Add.l.
250/ Ibid, p.184, doc. A/CN.4/295.
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meaning of the term "international vatercourses" need not be pursued at the outset
of the Commission's work. The relevant paragraphs of the report of the Commission
on the work of its twenty-eighth session read as follows:
"164. This exploration of the basic aspects of the vork to be done in the
field of the utilization of fresh water led to general agreement in the
Commission that the question of determining the scope of the term
"international watercourses' need not be pursued at the outset of the work.
Instead, attention should be devoted to beginning the formulation of general
principles applicable to legal aspects of the uses of those watercourses.
In so doing, every effort should be made to devise rules which would maintain
a delicate balance belween those which were too detailed toc be generally
applicable and those which were so general that they would not be effective,
Further, the rules should be designed to promote the adoption of régimes
for individual international rivers and for that reason should have a residual
character. Efforts should be devoted to making the rules as widely acceptable
as possible, and the sensitivity of States regarding their interests in
water must be taken inte account. ‘

165. It would be necessary, in elaborating legal rules for water use, to
explore such concepts as abuse of rights, good faith, neighbourly
co—operation and humanitarian treatment, which would need to be taken into
account in addition to the requirements of reparation for responsibility." 251/
The discussions in the Commission showed general agreement with the views expressed
by Goverrments in response to the guestions dealing with other issues. The
Commission indicated that the Special Rapporteur could rely on the outline of
uses suggested in connexion with question D (see above, paragraph 69), but taking
into account the various suggestions made by Govermments for additions to, or
variations in, the outlines. Ilood control, erosion problems and sedimentation
should be included in the study, as well as the interaction between use for
navigation and other uses. Pollution problems should, so far as possible, be
dealt with in connexion with the particular uses that give rise to pollution.
The Commission indicated that the Special Rapporteur should maintain the
relationships already established with United Nations agencies and raise with the
Commission the question of securing technical advice if and when such action
appears necessary.2
75. The General Assembly in paragraphs 4Qi) and 5 of resgolution 31/97 of
15 December 1976, recommended that the International Law Commission should.
continue its work on the law of the non-navigational uses of international

watercourses and urged Member *States that had not yet done so to submit to the

251/ Yearbook ... 1976, vol.II (Part Two), p.162, doc. 4/31/10.
252/ Ibid., p.162, doc. A/31/10, para.l66.
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Secretary-General their written comments on the subject. By a circular note

dated 18 January 1977, the Secretary-General invited Member States that had not
yet done so to submit, as soon as possible, the written comments referred to in
resolution 31/97.

76. At its twenty-ninth session, the Commission appointed Mr. Utephen . Schwebel
as Special Rapporteur for the topic of the law of the non-navigational uses of
international watercourses to succeed Mr. Richard D. Kearney, who had not stood
for re-election to the Commission.géé/

77. By paragraph 4(d) of resolution 32/151 of 19 December 1977, the

General Assembly recommended that the Commission should continue its work on the
law of the non-navigational uses of international watercourses. This
recommendation was also made by the General Assembly in 1978 by resoiution 33/139
of 19 December 1978.

78. In 1978, at the thirtieth session of the Commission, replies received from the
Govermments of four Member States, submitted in accordance with General Assembly

254/

resolution 31/97, were circulated. Also at that session, the Commission heaxrd
a statement on the topic by the Special Rapporteur, who spoke, inter alia, on
recent activities within the United Nations which concerned the law of the
non-navigational uses of international watercourses. He also informed the
Commission that, in co-operation with the Office of Legal Affairs, the
secretariats of certain United Nations bodies, programmes and regional economic
commissions, as well as certain specialized agencies and other international
organizations, had been requested to provide recent information and materials
relevant to the topic. The Commission took note of the presentation made by

the Special Rapporteur, expressed the hope that he could proceed in the near
future with the preparation of a report and decided to stress once again the
invitation to Governments of Member States which have not already done so to
submit their replies to the Commission'!s questiomnaire, in pursuance of

General Assembly resolution 31/97 referred to above.2

79. At its thirty-first session in 1979, the Commission had before it the first
report (A/CN.4/320 and Corr.l (English only)) on the topic submitted by the

Special Rapporteur, Mr. Stephen M. Schwebel, as well as a reply received from

953/ Yearbook ... 1977, vol.II (Part Two), p.124, doc. A/32/10, para.T9.
254/ Yearhook ... 1978, vol.II (Part One), p.253, doc. A/CN.4/314.

255/ Yearbook ... 1978, vol.II (Part Two), p.148, doc. A/33/10,
paras.157-160.
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one llember 3tate (A/CNW.4/324) to the Commission's questionnaire. That first
report contained four chapters. The first, | . ooy chanter dealt with the
naturc of the subject, describing some salient physical characteristics of vater
which called for a singular trcatment of the subject. Chapter II summarized

some aspects of the history of thoe treatment of the subject hitherto, particuarly
by the International Ilau Commission, and addressed the question of the scope of
the Commission's work on it and the meaning of the term "internaticnal
watercourses", It included a draft article 1 proposed by the Special Rapnorteur
entitled "Scope of the present articles". Chapter IIT discussed the utility of
"user agreements" as a means of aflording States immediately concerned with a
particular international watercourse the possibility of undertaking detailed
obligations calibrated to the particular characteristics of that watercourse,
though remaining within the framevorlt of a pronosed set of dralt articles setting
out general, residual rules of universal application. In this context, and for
the purpose of focusing and facilitating the Commission's debate on the topic,
the Special Rapporteur proposed the following draft articles: '"User States"
(article 2); "User agreecments" (article 3); '"Definitions" (article 4); "Parties
to user agreements" (article 5); "Relation of these articles to user agreements"
(article 6); and "Entry into force for an international watercourse" (article 7).
The last chapter concerned one fundamental area of obligations, that of the
regulation of data collection and exchange. Three draft articles were proposed:
'"Mata collection" (article 8); '"Ixchange of data" (article 9); and "Costs of

data collection and exchange" (article 10).

80. In presenting his report, the Special Rapporteur noted that he had received
from the secretariats of various international organizations relevant information,
documentation and materials submitted in response to the request noted in
paragraph 78 above. In addition, he drew attention to the fact that the
secretariat had provided him with an annotated list of multipartite and bipartite
commissions concerned with non-navigational uses of international watercourses.
8l., The Commigsion devoted its 1554th to 1556th, 1577th and 1578th meetings,
held from 18 to 20 June and 26 and 27 July 1979, to consideration of the topic

of the law of the non-navigational uses of international watercourses, on the
basis of the first report submitted by the Special Rapporteur. It engaged in a
general debate on the issue; raised in the Special Rapporteur's report and on
questions relating to the topic as a vhole. A summary of that debate was set

out in a section of the report of the Commission on the work of its thirty-first

A
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sessiongié/ and concerned the following matters raised during the consideration of
the topic: the nature of the topic; the scope of the topic; the question of
formulating rules on the topic; the methodology to be folloved in formulating rules
on the topic; the collection and exchange of data with respect to international
watercourses and future vork on the topic.

82. Bearing in mind the need for comprehension of the scientific and technical
considerations involved in the topic, the Commission at its thirty-first session
authorized the Special Rapporteur to explore with the secretariat the
possibilities of finding professional technical advice, preferably within the
existing resources and personnel of the United Nations system.

83. Also, in view of the importance of the topic and the need to have at its
disposal the vieus of as many Governments of Member States as possible, the
Commission decided again to request, through the Secretary-General, the
Governments of Member States which have not already done so to submit their
written comments on the questionnaire fcrmulated by the Commission in 1974 (see
para. 69 above). The Secretary-General, by a circular note dated 18 October 1979,
invited the Governments of lMember States which had not already done so to submit
their vwritten comments on the questionnaire prepared by the Commission.

84. The General Assembly, by paragraph 4(@) of resolution 34/141 of

17 December 1979, recommended that the International Iaw Commission should.
continue its work on the topic, taking into account the replies from Governments
to the guestionnaire prepared by the Commission and the views expressed on the
topic in debates in the General Assembly.

85, The Commission at the present session had before it the second report
submitted by the Special Rapporteur (A/CN.4/332 and Corr.l (English only) and
Add.1l) as well as replies received from the Governments of four Member States
(A/CN.4/329 and Add.1) to the renewed request for comments on the 1974

2 .
questionnaire formulated by the Commission. In the Special Rapporfeur's

256/ Official Records of the General Assembly, thirty-fourth session,
Supplement No, 10 (A/34/10) and Corr.l, pp.451-471, paras. 111-148.

QQZ/ As at 15 July 1980, the Govermments of the following 30 Member States
had submitted replies to the Commission's quesitionnaire: Argentina, Ausiria,
Barbados, Brazil, Canada, Colombia, Ecuador, Finland, France, Germany, Federal
Renublic of, Greece, Hungary, Indonesia, ILibyan Arab Jamahiriya, Luxemboursg,
Netherlands, Nicaragua, Niger, Pakistan, Philippines, Poland, Spain, Sudan,
Swaziland, Sucder, Syrien ireb Reoublic, united States of siacwicn, Venezuela,
Yemen and Yugoslaic.
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second report the texts of six draft articles vere proposed as follows: "Scope

of the present articles" (article 1); "System States" (article 2); "System
agreements" (article 4); "Parties to the negotiation and conclusion of system
agreements" (article 5); "Collection and exchange of information" (article 6);

and "A shared natural resource" (article 7). Also indicated in the report was a
draft article 3 on "Meaning of terms" to be supplied subsequently.

86. The topic "The law of the non-navigational uses of international watercourses"
was considered by the Commission during its present session at its 1607th to
1612th meetings, held from 9 to 16 June 1980, It referred to the Drafiing
Committee the draft articles on the topic proposed by the Special Rapporteur in
his second report.

87. On the recommendation of the Drafting Committee, the Commission, at its
1636th meeting, held on 17 July 1980, proﬁisionally adopted draft articles 1 to 5
and article X (see section B below). It was indicated that the Drafting Committee
was unable to consider the proposed draft article on '"Collection and exchange of
information" (article 6) as it found that the important issues raised therein
could not be adequately dealt with in the short time at the Committeels disposal.
The Commigsion also accepted; as recommended by the Drafting Committee, a
provisional working hypothesis as to what is meant, at least in the early stages
of the Commission's work on the topic, by certain expressions (see paras. 88-94
below). Furthermore, the Commission accepted the Drafting Committee's proposal

to align the terminology used in the various language versions of the title of the
topic so as to reflect more faithfully in the French version the intended meaning.

Thus the French expression '"des voies d'eau internationales" has been changed to

"des cours d!eau internationaux',

2. BScope of the draft

88. In the course of preparing the draft articles which follow, the Commission
continued +o be conscious of what in 1976 was "general agreement in the Commission
that the question of determining the range of the term 'international watercourses!
need not be pursued at the outset of the work. Instead, attention should be
devoted to beginning the formulation of general principles applicable to legal
aspects of the uses of those watercourses. In so doing, every effort should be
made to devise rules which yould maintain a delicate balance between those which
were too detailed to be generally applicable and those which were so general that

they would not be effective. Further, the rules should be designed to promote
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the adoption of régimes for individual international rivers and for that reason
should have a residual character ...,£§§/
89. At the same time, it was thought necessary, especially in view of the use in
the draft articles of the term "international watercourse system", to give some
sense of what such a system is. The purpose of the Commission at this juncture
was not to prepare a definition of the international watercourse or the
international watercourse system which would be definitive and to which the
Commission or States would be asked to commit themselves. Rather, it was to
prepare a working hypothesis, subject to refinement and indeed change, which
would give those who were called upon to compose and criticize the draft articles
an indication of their scope.
90. VWith the foregoing considerations in view, the Commission prepared the
following note describing its tentative understanding of what is meant by the
term "international watercourse system's:
"A watercourse system is formed of hydrographic components such as
rivers, lakes, canals, glaciers and groundwater consgtituting by virtue of

their physical relationship a unitary whole; thus, any use afiecling
wvaters in one part of the system may affect waters in another part.

"An 'international watercourse system' is a watercourse system,
components of which are situated in two or more States.

"Po the extent that parts of the waters in one State are not affected
by or do not affect uses of waters in another State, they shall not be
treated as being included in the international watercourse system. Thus,
t0 the extent that the uses of the waters of the system have an effect on
one another, to that extent the system is international, but only to that
extent; accordingly,; there is not an absolute, but a relative, international
character of the watercourse."

91. The first paragraph of this working hypothesis records the fact that the
components of a watercourse system; such as rivers and lakes and the groundwater
flowing in and out of them, constitute by virtue of their physical relationship
a unitary whole. Thus, any use of waters of the system which affects those
waters in one part of the system may - and the word "may" is used advisedly -
affect waters in another part. Typically, the use of waters of a system upstream

will affect the quality, quantity or rate of flow of those waters downstream,

258/ Yearbook ... 1976, vol.IT (Part Two), p.162, document 4/31/10, para.1l64.
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in large measurc or small. In some cases, uses of waters of a system downstream
will affect uses of the waler upstream, as, for example, in respect of navigation
or the movements of certain kinds of fish such as salmon.
92, The second paragraph of the note characterizes an international watercourse
system as a watercourse system, components of which (such as those referred to
in the preceding paragraph of the note) are situated in two or more States.
93, The third paragraph makes clear the result of these conjunctions. If waters
in one State are not affected by uses of waters in another State, they shall not
be treated for the purpose of these articles as being included in the international
watercourse system. For example, if the use of waters in a downstream State has
no effect on uses of waters in an upstream State - as very often is the case -
then that use would not be one within the scope of these articles. To the extent
that the uses of the waters of the system actually have an effect on one another,
to that extent - but only that extent - is the system international. Accordingly,
as used in these articles, the watercourse has not an absolute, but a relative,
international character.
94, Vhile the great majority of the Commission favoured the adoption of a working
definition of the foregoing substance, one member of the Commission was opposed.
In his view, certain terms in the note, such as "hydrographic components', of
which only illustrations were given, lacked specificity and engaged the Commission
in pseudo-scientific speculation, rendering the hypothesis devoid of any meaning.
Hence he was unable to take a position on any of the articles provisionally
adopted at the present session, as it was not known what was actually meant by
the term "international watercourse system”". Work on the topic should adopt the
definition of an international watercourse as a river which forms or traverses
an internatiocnal boundary, it being understood, however, that this definition
could be expanded in particular articles of a draft to address particular uses
which require a broader definition. It was maintained that such a definition
would at once conform to the classical definition of an international river and
serve to give a definite scope to the draft articles. In his view, the approach
adopted by the majority would, in treating a watercourse as international for
some uses but not for others, lead to uncertainty and difficulty of application.
3. Character of the draft

95, From the outset of itskwork, the Commission has recognized the diversity of

international watercourse systems; their physical characteristics and the human
needs they serve are subject to geographical and social variations similar to

those found in other commexions throughout the world. Yet it has also been
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ecognized that certain common watercourse characteristics exist and that it is
ossible to identify certain principles of international lau already extant and
pplicable to international watercourse systems in general. lMention was made of

uch concepts as the principle of good neighbourliness and sic utere tuo ut

lienum non laedas, as well as the sovereign rights of riparian States. What

as needed, was a set of dratt articles which would lay down principles regarding
he non-navigational uses of international watercourses in terms sufficiently
road. to be applied to all international watercourse systems, while at the same
ime providing the means by which the articles it contained could be applied ox
xdified to take into account the singular nature of an individual watercourse
rstem and the varying needs of the States in whose territory part of the waters
? such a system are situated.

> Bearing in mind these considerations as well as the general debate on the
)pic held at its last sessiongig/ and views expressed in the Sixth Committee of
e General Assembly on the matter,gég/ the Commission commenced its worlk at the
‘esent session by preparing draft articles for inclusion in a set of articles
mtaining basic rules applicable to all international watercourse systems, to be
upled with distinct and more detailed agreements between States of an
iternational watercourse system, which would take into account their needs and

le characteristics of that particular satercourse system. At this stage in

le work, the Commission intends to devote attention to the formulation of general,
gidual rules on the topic, designed to bé complemented by other agreements

ich, when the States concerned choose to conlude them, will enable States of
particular watercourse system to establish more detailed arrangements and
ligations governing its use.

« It is evident that the elaboration of such draft articles, which might
entually serve as the basis for a "framework ins’crument”,&G—l/ is not free

om difficulty or complexity. The relationship between the articles presently
ing elaborated and the agreements to be drawn up to take account of the needs

1 characteristics of a particular international watercourse system will require
reful examination and study. At the present stage; the framevork character

the draft is set forth in the provisions of draft articles 3 and 4 (see below)
lating to "system agreements".

259/ Officia. Records of the General Assembly., Thirty=fourth Session,
yplement No, 10 (A/34/10) and Corr.l, pp.459-466, paras.l.28-140,

260/ A/CN.4/1.311, paras.208-213.

267/ The final form of the draft articles will, as usual, only be decided
a later stage in the Commission's work on the topic.
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98. It should be noted that, at a future stage in its work, after having
elaborated general principles relating to the non--navigational uses of international
watercourse systems and their waters, the Commission intends to examine the
advisability of formulating, within the framework of the draft, additional

draft articles on specific uses of international watercourse systems and their
waters, such as those mentioned in its 1974 questionnaire addressed to
Governments,gég/ as well as on various measures of conservation related to such
uses (and abuses such as pollution), as is foreshadowed by the text of draft

article 1 below concerning the scope of the present draft articles.

262/ See para.69 above,.
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B. Draft articles on the lav of the non-navigational uses
of international watercourses

Article 1

Scope of the present articles

1. The present articles apply to uses of international watercourse systems
and of their waters for purposcs other than navigation and to measurcs of
conscrvation rclated to the uscs of thosc watercourse systems and their
wvaters.

2. The use of the waters of international watercourse systems for

navigation is not within thc scope of the present articles cxcept insofar

as other uses of the waters affoet navigation or arc affected by navigation.

Conmentory

(1) The usc of the term "uses" in this draft articlc on the scope of the present
articles derives from the cssential concorn of the topic as cvidenced by its
wording: the law of the non-navigational uscs of internotional watorcoursos.géé/
This cmphasis on uscs likowisc comports with the working definition of an
international watcrcoursc system described above.
(2) The reference to an international watcrcourses "system" is a specification
which requires comment, The Commission has sclected this teorm because it gives
the appropriate sense of dimension which characterizes an international watercourse.
An international wotcrcourse is not o pipe carrying woter through the territory
of two or morec States, Whilc its core is gbnorally and rightly scen oo the main
sten of o river traversing or forming an international boundary, the international
woatercourse is something more, for it forms part of what may be best described os
a "systen"; it is compriscd of components which crbrace, or nay cumbrace,; not only
rivers, but other units such as tributarics, lakes, canals, glacicrs and ground-
watcr, constituting by virtuc of their physical relationship o unitary wholc.
(3) The word "syston" is froquently used in connoxion with "river". Article 331

of the Treaty of Versailles providess
"Article 331
"The following rivers arce declared international:

"The Elbe (Labe) from its conflucnce with the Vitave (Moldau), ond
the Vitava (Msldaw) from Progucs

263/ The outline of fresh water uscs suggested by the Commission in its
1974 questionnoire is set out in para. 69, above. Scc also, parc. 74, above.
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"The Oder (Odra) from its confluence with the Oppaj;

"The Nicmen (Russtrom—Memol—Nicmon) fron Grodnos

"Tho Danube fron Ul

"and all navigable parts of thesc river systems which naturally provide
rnorc than onc Statc with access to the sca oe.; together with lateral conals
and channels constructed cither to duplicate or to inprove naturall
navigable scctions of the shecified river systenms, or to conncct two
naturally naviceble scctions of the some river ..." 264/

(4) There arc o nunber of other refercnces in the Treaty of Versailles to river
systens such as article 362, which, in dealing with the proposcd extension of the
Jurisdiction of the Central Rhine Commission, refers to "... ony other parts of
the Rhine river syston which nay be covered by the General Convention provided for
. . 26

in articlc 338 abovcr-li/

(5) The tern "river systen" is also cmployed in the Poris Convention instituting
the definitive Stotus of the Danube of 1921, Article 1 provides for freedon of
navigation on the navigable course of the Danube and "over all the

internatisnalized river systom".géé/ Lrticle 2 states that:

"The internationalized river systonm referred to in the preceding
article consists ofs

"The Morove and the Thaya where, in their courscs, thoy fornm the
fronticr between lustrio and Czechoslovakias

"The Drave from Barcss
"The Tizo fronm the Myuth of the Szanosg
"The Maros frou drads

" ny lotceral canals or waterwoys which ney be constructed ..." 267/

Sinilor uscs of the ternm "river systen" are t3 be found in other pultilateral

treatics dealing with frcedon of navigation in Buropcen rivers.

264/ C. Bevons, Treatics and Othor Intcernotional Lorconents of the
United States of snmerica 1776-1949 Waeshington, DC, Governnent Printing Officc,
1969, vol. 2, . 211.

265/ Ibid., p. 221.

266/ Lceogue of Nations, Treaty Scrics, vol. XXVI, p. 177.

267/ Ibid,

[y
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(6) The principles of low governing the uses of internmational rivers and lokes
alopted by the Inter-incrican Bar ssociation at its Tenth Conference held in
Novenber 1957 in Bucnos Alres uscs the tern "systen" in o reformulation of the
1815 Vienne Qefinitions
" ... the following general nrinciples which forn part of cxisting
international law, arc applicable to cvery watcreoursce or system of rivers
or lakes (non-naritine woters) which nay traverse or divide the territory
of two or morce States; such a syston will be referred to hercafiter as
lsysten of international waters.!" 268/
(7) The term "river systoms" also appears in such bosic scholarly texts as

Smith's Econonic Uscs of International Rivers, revisced toxt of 1931: "The study

of practice leads irresistibly to the conclusinn that it is impossible to lay
down any ceneral rule as to the priority »f intcrests upon all river systens ..."
It is found in Statc practice such as the nmenorandun issucd by the United States
Department of State in the course of the nepgotiations with Canada on the Colunbia
. . 26
Rivers '"Legal Aspects of the Usc of the Systeoms of Intcrnmational watcrs".*—g/
It is widely cmployed in scicntific and technical writings and is commonly used
in hydrographic descriptions and analysis. For cxamplo:

"411 river systens appear to have basically the same type of
organization. The river system is dynonic in thot it has portions that
nove and can causc cvents and create chonges. There is not only unity
displayed Ly important sinmilaritics between rivers in differcut settings,
but olso an anazing organization of river systems. This in part results
fron a delicate balance Detween the forces of crosion and the forces of
resistance, The mamner in which a channel noves across the valley floor,
croding one Lank and building a nearly flat flood plain on the other, all
the while naintaining a cross scction sinilar in shope and size, is another
aspect of the dynanic cquilibriun that appears to characterize mony chenncl
systens o.. " 270/

(8) Thesc cxanples of the usc of the word "system" in rclation to watcrcourscs
or rivers or international waters incdicate its usage and utility as a working

term of uscful connotation, Of itsclf, it docs not purport to scttle and docs

268/ Intor-fnericen Bar iAssociation, Proccedings »f the Tenth Conforence
held at Bucnos Aircs from 14 to 21 November 1957 (Bucnos Aires, 1958), vol. 1,

De 246 (scc also Yearbook ... 1974, vol. IT (Part Two), p. 208, docunent 4/5409,
para. 1092),

269/ "Legal lAspects of the Usc of Systems of International Waters with
reference to Colunbio~Kootenay River System under Custonary International Law and
the Treaty of 1909", lMemorandunm of the State Department, 85th Congress, Sccond
Scssion, Document No. 118 (Washington, 1958), p. 89.

270/ W.C, Walton, The World of Watcr, Lonlon, Weidenfeld and Nicolson, 1970
ppyn2le~213.

- 253 -



"

nt scttle, lifferences over the Jefiniti-n ~f the internaticnal wotorc-ursc.

éut it is o scrviceable torn which will pornit progress in work on the topic »n
o basis which is not unluly cenfinings, L sense of the seone of the tern
Minternational wotercsurse systom is afforled obove, in the introduction to
this chapter of the Commission's roport.

(9) .article 1 orovides that the present articles apply both to uses of
internotional uvatercourse "systens and of their waters". This is desigmed to
noke clear - in view of questions which had been raisced on this score -~ that the
uses which the cxticles oddress will be both usces of the vatercourse itself and
of its waters, to the oxtent that there nay be any difference between the two.
Refoerences in subscquent articles to uses of waters should he recad as including
uscs of the watercourse end of its waters.

(10) The phrase "for purposcs other then novication" appears in response to the
nrovigion in the title of the topie, the "non-navigationol uscs" of
international watcrcourscs.

(11) The reference to Mcasurcs cof conservation related to the uses" of
international watcrcourse systens and their woaters is neant to cribrace both
neasurces token to Ceal with abusces of water, notably uscs resulting in pollution,
and othor problens pertoining to international wotercourse systens, such as
flood control, crosion, scdinentation and solt weter intrusion, It will be
recalled thot the questiosmmaire addressed to States on this topic inquired
whether problems such as thesc should be considered and that the generality of
reosponses fronm States held thot they should Doy, nening the specific nroblens

just noted. 4t this juncture, however, the Commission docs not £ind it nccessary
+to comnit itsclf to dealing with such specific problens. It prefers teo indicate
such nlace aog these problems noy have within the present orticles by the
conprehensive phrase "measurcs of conscrvation" related to the uscs of intor-
national watcrcourse systenms and their waters,

(12) Porosraph 2 of article 1 recoygmizes that the exclusion of novigational uscs
fronm the scope of the present articles camnot be complete. Ls both the replics
nf States te the Comnmission's questionnaire and the facts of the uscs of water
indicate, the impact of navigation on other uses of water and that of other uscs
sn navigation must be addressed in the prescent articles. Navigation requirenents
affcecet the quantity and quality of water aveilable for other uscs. Navigation
ney and often does pollute watercourscs and requires that certoin levels of water

be naintained; it further requires passages throush and around barricrs in the
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wobercourse. The interrclationships botween novigational on’ non-novigati-nal
uscs ~f watercourscs arc s> nmany that on any vatcere-urse vherce novipntion tokos
nlacc, or is tn be instituted, novigational requircnents and effects ond the
requircnents and offects of »ther water prajects cammot be separated by the
engincers and adninistrators charged with development of the watercourse.
Paragraph 2 of article 1 has been drafted acerrdingly. It has been negatively
cast, howcver, to comphasize that navigational uses are not vithin the scope

of the present articles cxecept ins-far as other uses f woaters affcet navigation
or arc affccted by navigation, Once nenmber of the Commission favourcd -uission
of paracraph 2 of article 1 beceause, in his view, it ¢mes beyond the scope of

the Comnmission's nandatce on the topic.
Lrticle 2

Systen States

For the purposcs of the prescnt articles, a Statc in whosc torritory
part of the waters of an internctional watercourse system coxists is o systen
State.

Cormcntory
(1) It may be recalled that, in draft articlcs which the Spccial Rapperteur
subnitted to the Commission in 1979, the article corrcsponding te this article
defined a syston State (then denominated o "user! State) as a State which
contributces to and nickes usc of wafcr of en international watcrcourse., That
definition gave risc to some criticism in the Commission and the Sixth Committee.
Question was raised as to whother "contributes to and makes use of" werce senarate
or curulative, and as %> what the provisions imported for the definition of an
international watcrcoursc.
(2) The present draft article lays down a requirement which is geographic. It
ig sinpler to state and to apply than sne based upon contribution to and usc of
watcrs, The test is onc that relics upon the determination of physicel factors.
The koy physical fact, whether some water of an internaticnal watercourse syston
cxists in the territory of o particular State, is determinable by simple

obscrvation in the vast najority of cascs.
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Article 3

Systen acrocnients

1. & ogysten ogrecnient is an agreconent botween two or nore system Stetes
which applic cdjusts the provisions »f the present articles to the

choracteristics and uscs of o particular international watorcourse systen
Af part thereo

N~

2. & systen agreenent shall define the waters to which it applies. It
nay be cntered into with respeet to an cntire international watcrcoursc
systen, or with respect to any part thorcof or particular project,
procramme or usce provided that the use Ly onc or more other system Statos
of the waters of an intornaticnal watorcoursce systen is net, tn an
appreciable extent, affected ndverscly.

3. Insafar as the uses »f an internatiocnal wabtcrcourse systen nay require,
systen States shall negotiate in good faith for the purposc of concluding
~nc or nore syston agrcenents. ’

Commentary
(1) The diversity characterizing individual watcrcourscs and the conscquont
¢ifficulty in drofting general principles that will apply universally to various
watorcourses throuchout the world has been recognized by the Comnission from the
carly stages of its comsideration of the topic., Some States and scholars have
vicwed this pervasive diversity as an cffcctive barrier to codification and
progressive developnent of the subject on a universal planc. But it is clear
thet the General iLsscnbly, awarc of the diversity of watercourses, has nevertheless
assuncd that the subject is onc suitable for the Commission's mandate.
(2) The Connission has found pronising a solution which the Special Rapportcur
nroposcd in 1979, to deal with the problen of diversity: that of the framcwork
treaty to be coupled with uscr or systen agrecnents among the States of a
particular international watcrcoursc. This approach accepts the conclusion that,
for optimun development, cach intcrnational watercourse requires o réwzine tailored
to its particulor requircnents, to be laid down by o systen agrecment, It also
recommizes that the historical rccord illustrates the difficulty of rcoaching such
acreenents on the uscs of the waters of individual international wotercourscs
without the benefit of generally accepted legal principles regarding the uscs of
such watcrs., It contemplates that the framncwork agrcement will be the instruncent
for the developnent and cnuneciation of such gencral principles.
(3) Thore is procedent for such ffamcwork agreenents in the spherce of
international watcrcourscs., 4An carly illustration is the 1923 Geneve Convention

Relating to the Developnent of Hydraulic Power Affecting Morc than C
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Statc.ng/ While sctting forth o nunber of goeneral princinies concerning: the
developnent of hydrouwlic power, article & of that Convention providess

"If o Contracting Statc lusires to corry sut opereations for the
developnent of hydreulic power which night causce serious prejulice to
any other Contracting State, the Stoates concerned shall enter into
negotiations with o view to the conclusion of agrecenents which will
allow such operations to be cxcoutel," 272/

A4 nore reccent illustration is the 1969 Brasilia Treaty on the River Platce Basin,
Ly which the partics agree to combine their cefforts to pronote the harmonious
Jevelopnent and physicel integration of the Pleta Basin., Given the innensity of
the basin involved and the gencrality of the principles which the trcaty contains,
it nay be viewed as a kind of fronework or umbrella treaty, to be supplemented by
systen agrecnents concluded pursuant to article VI of the trecaty. JLrticle VI
provides:

"The stipulations of the prescnt Treaty sholl not inhibit the
Contracting Partics from cntering into specific or particl egreencents,
bilatcral or multilateral, tonding towards the attainment »f the goncral
objectives of the Basin development.” gzg/

(4) It should bhe notod that, as long ago as 1976, the Comnission noy be sail to
have anticipated the approach of a fronework treaty to be combined with syston
agreenents, its report on its twenty—-cighth session providing thats

" ... attention should be devoted to beginning the formulation of genorel
orinciples applicable to legal aspects of the usces of those watercourscs ... the
rulcs should be desimed to promote the adoption of régimes for individual
rivers and for that rcason should hove o residual charactor."gli/ This approach
was rcceeived favourably by the large majority of the States that conmentel on it
in the Sixth Comnittec in 1979. The ropresentatives of 26 States agreed that o
frencwork or unbrella treaty coupled with individual watercoursc agrceoments wos
a sound ncthod of dealing with the problenms arising from the diversity of

watorcoursc systems. Representatives of only a few States exprossced Coubts.

271/ Loaguc of Notions, Treaty Scries, vol. XXXVI, p. 75.
272 Thid.,

———

273/ Intcrnational Loral Motoriols, vol. 8 (1969), Y. 908, Sce also
Yearbook ... 1974, vol., II (Part Two), p. 291, documcnt 4/CN.4/274, pera. 60.

274/ Scc para. T4 above,
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(5) Poarasro
. =
£

cobweoen swe oar o vowe gyston Statls "vhich oppylics enl o ljusto thoe proviaions

EATEN

Sh 1 of dpaft erticle 3 defines o systen agrecenent as on ogrecncnt
t

the prescnt articles to the characteristics and uses of o particular
taternationnl watercourse systen or part thoreof." The phrase "epplics and
cjuats" was accepted by the Conmission after oxtonded and scorching anelysis.,
1ts purpose is to nake clear that, whilc the Cormission contenplates thot systen
arrcencents will toke duce account of the nrinciples and other provisions which
the draft articles will, when complete, contain, the draft articles, should they
conie into force as o convention, will be osscntially rosiducl in effcet. The
States whosce territory cobraces o particular watercoursce systenm will remain free
not only to apply the provisions of the draft articles, but to adjust then to the
speeial characteristics and usces of that watercourse or of part of that
woatercourse. 4
(6) The first sentcnce of parasraph 2 of draft article 3, in providing that a
systen agreecnent '"sholl defince the waters to which it applices", likowisc
ciphasizes the unquestioned freedon of the States of an intcrnational watoercourse
systen to define the scope of the arreenents into which they enter. This
nrovision recognizes that systen States are able to confine their agrocnent o
the nain sten of a river forming or traversing an intermational boundary, or o
cast their agreement to cubrace the watcrs of a drainage basin, or to take some
intorncdiate approach, Thus this provision should scrve to noderate differcnces
enong States as to the optinunm scope of these draft acrticles and to casc debate
over the definition of an intcrnational watcrccursc,
(7) Paracraph 2 of draft article 3 gocs n t5 provide thot o syston agrccnent
noy be entered into with respect to an cntire internaticnal watercourse systen,
o provision which is not open to doubt. Indeed, the Special Rapporteur's first
roport pointed ocut that technical oxperts considered that the most efficient and
beneficial woay of dealing with a watcrcourse is to deal with it as o whole
and that this approach of including 21l the riparian States had been followed,
inter alig, in the treatics relating to the fLnmazon, the Plata, the Niger and
the Chad basins. The report also pointed out that some issucs arising out of
watercourse pollution neccessitate co-operative action thriuchout the entire
atercourse and cited the Bann Convention of 1976 on the Protection »f the Rhine
Lainst Chendcal Pollution, as an example of a respousc to the nced for unificd

troatucnt.gzz/

275/ 4/CN.4/320 ond Corr.l (English only), paras. 98-100.
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(8) Howcver, systen States nust be freoe to conclude systen agrecnents "with
respact to any part" of en international watercoursc Yor porticular project,
nrogsromme or use provideld that the use by one or nore other systen Stotes of the
waters of an international woatercourse systen is not, to an appreciable oxtent,
affected aldversely.”
{(9) The ceneral tenor of comments node in the Sixth Committee during the
thirty-fourth scssion of the General Jdssonbly favoured considerable latitude
for States in working out agrecnents for individual wetorcoursces. The
rcpresentative of India romarked that "The Commission should not devote cxecssive
attention to the question of the contents of uscr agrecenents between riparion
States, which should be left to the States concorncd."gzg/ The represcentative
of Venczucla drew special attention to article 6 of the River Plate Basin Treaty,
which has beoen quoted in paracraph (3) above.glz/
(10) Of the 200 largest international river basins, 52 arc multi-Statc basins,
anong which arc many of the world's nost important river basins - the lnazon,
the Chad, the Congo, the Danube, the Flbe, the Ganges, the Mckong, the Niger,
the Nile, the Rhine, the Volta and the Zambozi.glg/ In dealing with multi-State
systens, States have often resorted to agrecments regulating only o portion of the
a

watercourse, which arc cffective between only some of the States situated on it.

(11) The Systcmatic Indcx of Intornational Water Resources Treatics, Declarations,

Acts and Cascs by Basin, published by the Food and fLgriculture Organization of the

United Nations,gzg/ indicates theat o very large nunber of watcrcoursce treotics

in force arc linited to a part of the watercoursce system. For cxomple, for the
decade 1960-1969, the Index lists 12 agrccnments that came into force for the
Rhinc systen, Of these 12 agreements, only one includes all the Rhin. States as
partics; scveral othors, whilc not localized, are cffcctive only within o defined

arca; and the renmainder deal with subsystems of the Rhine and with linited arcas

e

of the Rhinc syston.
(12) There will be a neced for subsyston agrccnents and for agrcenents sovering

linited arcas. In sonc wabtercoursce systems, such as the Indus, the Platc and

N
-3
N\

A/C.6/34/SR.51, pora. 65.

L/C.6/34/SR, 44y pora. 18,

L/CN, /320 and Corr.l (Bnglish only), para. 108,
Fi0, Logislative Study No. 15 (1978). '
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e diovey Lo cddivereaces bebuween subsystons are as norked as between
coorate woteresurse systons.  Loreenents on subsystens are likely to be nore
ror ily attoinellce thon cgrecnents on the watercourse systen as o vholo,
corticualorly if o cwsilerable nunher of States is invelved. llorcover, thoere
will olweys Wo problons the solution of which is of interest to o linitel
nuniter of States of the syston.

(13) There loce not apdear to Lo any sound reason for excluding cithor subsyston
~r lacolizol aorecenents fron the application of the framcwork treaty. L nojor
surcrse of the fronework agreciient is to facilitate the negotiation of orecnents
on the use of woater an? this purposc cncompasses all agrcenents, whether systen-
wilec or locplizcl; whother sonerel in noture or dealing with a specific probloen.
The fromewerk acrocnent,; it is to Lo hoped, vill provide system States with o
fire comnon crount as o wesis for negotiation — which is the creat lack in
watcreourse negotiations at the present time. No advantogse is scen in confining
ooplicotion of the framework agrcement to a single systems agreenent cobrocing
the entire watercourse syston.

(1..) &t the same tine, if a syston agrcement is concerned with only nort of the
syst.r Sr only o particular project, programme or usce rolating to the systen, it
st Lo subject to the previss that the usce, Dy onc or more other systen States
n-t party to thot agrecnent; of the waters of that systen is net, to an
appreciatls oxtent, affected adverscely. Otherwise, o fow States of a multistate
intornationgl watercourse systowm could appropriate o disproportionate amount of
its Lenefits for themselvoes or unfuly and adverscly prejudice the usc of its
woters by systen Stoates not porty to the agrcement in guestion. Such results
woull run counter to fundeomental principles which will be shown to govern the
nen-navigetional uses of internatiosnal watercourscs, such as the right of 2ll
systen States to shore cquitably in the use of the waters and the obligation

all systen States not to usce their own so as to inflict injury upon othors.

(15) The odverse effect of o systom agrecnent upon systen States not party to
thot ogrcencat must, however, be appreciable; if they are not adverscly affected
"t2 an appreciabls wxtont', othwer systom States pay frecely centor into such o
linited syston agrecencnt. It is recogmized that the criterion "to an appreeiable
oxtent" roiscs questions., Those questions arc addressed in the Comnission's
connentary on that very phrdso o8 it appears in article 4, paragraph 2, of the

‘raft articles
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16) The provisim =f porecrash 3 ~f Mraft article 3 is ~f particular inprrtonce,
aunciating as it docs the obligation of system States to nepoticte in oool
2ith with other syston States for the purpose ~f eonclwling cne or roors syston

By S

~recrients "Insofar as the uscs of an internaticonal wotcresurse syston oy
cquirc. That last proviso, which, to cive it cmphosis, has been piocad ot

¢ beginning of the paragraph, qualifics the obligation to negotiate. If an
wternational watercourse is hoardly uscl, or if its uscs arc on such a level,
xlative to its resources, that ogrcenent aneng the systom States is not requirel;
# if a given usce by one ~r usre syston States will have so little coffect on uscs
7 other systen States that agrcenment is not required, then no obligation to
eotiate ariscs.

\7) Morcover, the obligation is an obligation to negotiate in good faith for

1 purpose of concluling onc or nore systen agrecments, whore the uscs of the
rsten require, but systen States are not obliged to conclude such an agrccnont
wfore using the waters of an internotional watercoursc., To require conclusion

> o systen agrecnent as o preconditisn of usc would be to afford systen States
veto over use by other syston Stotes of the waters of the internotional woter—
urse, by sinply rcfusing to rocach agrecnent on a systenm agrecment. Such o

isult is not supported Ly the terns or the intent of draft article 3. Nor docs

v find suppert in State practice or international Judicial decisions (indcod,

i© Lac Lonoux arbitral award, discusscd below, ncgates it).

8) DEven with thesce qualifications, arc systen States obliged to negotiate

sten agreoncents wnder customory international law, or, if not, should a
ogressive developnent of international law imposc this obligation upon them?

| the Comniission's view, the considerations sct forth in the preceding paragraphs,
necially paracraph (14), import the nccessity of this obligation. It moy

rther be naintained that an obligation to scck to conclude systen agrecnents

ows fron customary intcrnational law in the light of its current developunent.

9) There is, arcuably, an analogy between the obligation of States to negotiate

. good faith, which the International Court of Justice found to cxist in the

rth Sca Contincntal Shelf Cascsggg/ in the contincental shelf context, and the
ligation of States to negotiate in good faith agrcoments with regard to the

s of the water of international watercoursc systens.

g§9/ North Sca Contincental Shelf, Judgenent, I.C.J. Reports 1969, p. 3.
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(20) Tt will sufficc 5 rccall that the North Sce Continental Shelf Cascs

cssentially concerned the clains of two States that the epplication »f the
cguidistance rule for delinitation of the continental shelf was requirel

crern rmos.  The two States -~ the Netherlands ond Dennark - naintainel that the
cquidistance rule, contained in a multilateral convention $5 which they were
parties; had passed into custonary international lew, The third Statc involved,
the Federal Hepublic of Germony, which was not o party to the convention,
naintained that it was not bound by the cquidistance rule, but was cntitled to

a just and cquitable shore of the shelf based upon its gecogrephical situation

1

in the North Sca.
(21) The Court held that the usc of the cquidistance nethod of delinitation of

the shelf in thesc eircunstances was nst obligatory. It

" .. would not be consonant with certain basic legal notions which ...
have fron the beginning roflected the opinio juris in the matter of
delinitation; those principles being that delinitation rust be the
objeet of agrcoment bhetween the States concerned, and that such
acrocient st Do arrived at in accordance with cquitable principles.

On o foundation of very ccneral procepts of justice and good faith,
actual rulcs of law arc herc involved which govern the delinmitation of
adjacent contincntal shelves - that is to say, rules binding upon States
for 211 delinitations; ~ in short, it is not a question of applyin:
cquity sinply os o notter of abstract justice, but of applying o rule

of law which itsclf rcquircs the application of cquiteble principles,

in accordonce with the idecas which have always underlain the deovelopnent
of the legal régine of the continental shelf in this field, nancly:

(2) the partics arc under an obligntion to cnter into ncgotiations
with a vicw to crriving ot an agrcencent, and not nerely to go through o
fornal process of negotiation as o sort of prior condition for the
autonatic application of a certain nethod of delinmitation in the abscnce
of agrcenent; they arc under an obligation so to conduct thensclves that
the negotiations arc meaningful, which will not be the casce when cither
of then insists upon its own position without contemplating any modification
of itj;

(b) the partics arc under an obligation to act in such o woy that,
in the particular casc, and taking 2ll the circumstaonces into account,
cquitable principles are applicd - for this purposc the cquidistance
nethod can be used, but other nmethods cxist and may be cnployed, alone
or in combination, according to the arcas involved;

(g) for the rcasons given .., the continental shelf of any State
must Le the natural Hrolsngation of its land territory and rwust not
cncroach upon what is the natural prolongation of the territory of
another State," 281/

281/ Ibid., pp. 46-47.
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(22) In Qiscussing the obligation to negatiate set forth in paregraph (2), the
Court tracced the obligation to the statonent in the Trunen Proclanantion of

28 September 1945 that delinitation of lateral bLoundarics "... shall be leterninel
by the Unitel States and the State concernel in accordonce with cquitable
prinoiplcs".ggg/ The Court continued with respect to the obligation to

negotiates

", .. the Court would rocall ... that the obligation to ncgotiate ...
nerely constitutes o special application of the principle which underlics
2ll international relotions, and which is morcover rccogmized in Arfticle 33
cf the Charter of the United Wations as onc of the methods for peaceful
scttlenent of internotional disputes. There is no nced to insist upon
the fundanental character of this methold of settlement, oxcept to point
out that it is cmphasized by the cbscrvable fact that judicial or arbitral
settlenent is not universally accepted ... Defining the content of the
chbligation to negotiate, the Permoncent Court, in its Advisory Opinion in
the cose of Nadlwey Traffic between Lithuania and Poland, said that the
obligation was 'not only to cnter inte negotistions but also to pursuc
then as far as possible with o viow to concluding agreoments!, cven if
an obligation to negotiate did not inply an obligation to reach agrecment
(P.C.I.J., Scrics A/B, No. 42, 1931, at p. 116)." 283/

(23) The Court thus states an oblisotion to nerotiate with o view to arriving ot
an agrecnent on the continental shelf boundary. Does international law inposc a
sinilar obligation upon States as regords the apportiomnent of the use of that
nost vital of natural resources, water?
(24) In discussing the criteria to be applied in determining boundarics on the
contincental shelf, the Court relicd upon a number of circunstances, which point
to the sinilarity of the basic issucs involved in delimitation of the continental
shelf and in balancing uses in an international watcrcoursec:
"The institution of the continental shelf has ariscn out of thoe

rcecofmition of o physical foact; and the link between this fact and the

law, without which that institution would ncver have existed, remains an

inportant clcnent for the application of its legal régine. The

continontal shelf is, by definition, an arce physically cxtending the

toerritory of nost coastal States into a specics of platforn which has

attrocted the attention first of geographers and hydrographers and then
of jurists. Thc inmportance of the geological aspeet is cmphasizod by

282/ 1Ibid., p. 33.
283/ Ibid., pp. 47-48.
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the care, wvhich ot the beginning of its investiyation, the International
Loaw Comnission took to acquire cxact infornation as to its characteristiecs,
cs con Mo scen in poarticulor fron the ofinitions to Mo found on pose 131
of volune I of the Ycarbook of the Intirnational Low Comnission for 1956.
The appurtcenance of the shelf to the countrics in front of whose coast-—
lincs it lics, is therefore o fact, and it can o uscful to consider the
ccology of that shelf in oxder to find out whether the direction taken

by certoin configurational features should influcnce Celinmitation hecausc,
in certain localitics, thoy point-upn the whole notion of the aphurtcenance
of the contincntal shelf to the Statc whose torritory it does in fact
prolong. 284/

" o s

"nother factor to Lo token into consideration in the delinitation of
arcas of continental shelf as betweeon adjocent States is the unity of any
deposits. The natural resources of the subsoil of the sca in thosc parts
which consist of continental shelf arc the very object of the legal régine
ostablished subscquent to the Truman Proclanation., Yet it frequently
occurs that thce same denosit lies on both sides of the line dividing o
contincntal shclf bebween two States, anl since it is possible to cxploit
such a deposit from cither side, a problem imnediately ariscs on account
of the risk of prejuldicial or wasteful cxploitation by one or other of the
States concoerned., To look no farther than the North Sca, the practice of
Statcs shows how this problen has boen dealt with, and all that is nceded
is to refer to the undertokings cntered into by the coastal States of
that sca with a view to cnsuring the nost officicnt coxploitation or the
apportionnent of the products cxtracted ... The Covrt locs not consider
that unity of deposit constitubes anything nore than o factual cleonent
which it is rcasonable to take into consideration in the coursc of the
negotiations for o delimitation." 285/

(25) The unity of deposits of natural resources of the continental shelf, while

a substantial factor, is dwarfed by the unity of water in a watcrcoursc. The
nced for agrcenents between the States concerned to cnsure "... the nost cfficient
cxploitation or the apportionment ..." of water can hordly be less than is the
nced to take into account the unity of any deposits in rcaching agrecncnt upon

a contincntal shelf boundary,

(26) It nay Le argued that the naturc of the two situations is sufficicntly
analogous that, if there is an obligation of intcrnotional law to negotiate
continental shelf boundarics toking the unity of resource deposits into account,
there cqually is an obligation under international law to negotiate with respect

to the apportionnent of the usc of water. In cach casc, the legal rérine responds

284/ Ibid., ». 51.
285/ TIbid., pp. 51=52,

- 264 -



£ unigue hys
Teingt the notus
of frooh vator,
Joverning
the States

iffoer,

in
the no

acreouent nor

foet,

Yy
il e

ThL.
ral prol-neation of thoe
the hy el

icol e¢onlitia
lont
it is e eyel.
which Droviles o volune
syston £ the

Af these

-~
v

vatere
ty toke o

TS

ch ceount

osource Jisposition, appears

continendanl

»I vunter toving

M
O

e

Vhile the

shysical characteristics, and

unalogous.

[SHraIv;

sheli' 1s o ceolsgieal focot,
nass boeneath the sca. In the
ot webor vhich is neture's

continuously throuch

ohysical conlitions

to scck

(07) This conclusion ic reinforced Ly the Julgenents of the International Court of

Justice in the

the oxploitation

coast —

anl British ond

Ooff the Iccelan

(28) For proscnt purposcs, it is not nccoessa

Jursidiction Co

as uotween an Icelondic clodn !

FPisheri. « Juris

Jictin Cascse.

Vhot were the respective
4

-
(84

oL natural res urce

Aoy

-

& Gornan cleoins Losct

Jic coost?

beyond

08¢

respect to that issuc, the Court recognized the cxeepti-nal dep

on its fisheri

"The
at thoe
resources
and shari
of their
beon reac

concerne
need for

cstablishnent of catch-~linitetions in o>ther regions
systenn of catch-linitation wore not cstablished in the Icclandic
fron thosc

crounls in that

If
arco, the
direct

Le

It
historic fishi
by Iceland.
vessels in the

rishts

L

1"t

286/ Tis

A
FiRsis)

which implics

as. It then statol:
oroferontial rights

nakes it inperative
ng of thosc ressurces,
rotional anl ccononic
hed in the present cose.
col and
catch~linitation which has

-~

o

fishing cffort disnlaced
tovards the unprotected

o

ne rights of f the Icel

50-nile zone was not in

"
39

herics

—~ the

-

Cou e

their inpoct on the

of the coast
monent vhen an intensification in the cxploitation »f fishery

gone systen of catch—-linitation
stocks in the interests
appea
denersal shecics
awarce of the

to introlduce
t2 prescrve the fish
oxploitation.
In rooarl to the two nain
haddock = the Applicant has shown itsclf

also found that the Federal Republic and the United Kingdom had
andic c¢hast

crtion »f o right to cexcludle

rishts in

strck of fish off the Icelandic

upon jurisliction over fisherics

ry t» cexanine the parallel

Juty to negotinte,

ondlence

al State comc into ploy

This situation

, inter olin, upon historric fishing richts

Fisherics

With

of Iccland

only

rs to have

Lecone indispengeble in view of the

other rcrions nicht
arca." 287/

sne
cnd that these had

all fishing activitics of

cia

of the North [ftlantic.

woll

1 and

ween recogmized

forcim

accordl with the concept of preferential

certain priority, but cannot inply the cxtinction of

Jurisdiction (Unitcd Kincton v. Lccland), Merits, Judgonent,

I.C.J. Renerts

1974,

De 33 ond Fishcrics Jurisdiction (Federal Republic of

Gernany v,

oeland),

Merits, T.C.J. Roports 1974, e 175. ¢

287/ 1I1.C.

J. DNoports 1974, De 27

- 265 -



. 288 . .
the concurrcent richts <f other Statos".———/ The Court then soidl thot "... in
orler to reach an cquitable solution of the present digpute it is neccessary thot

the proferential fishing richts of Tcelond ... Do reconeilc) with the trolitional

fishin; rishts of the Applicant”.ggg/

"o, Neither richt is en absolute onc: the preferential richts of o
coastal State are linitel acerrding to the extent of its spocial depenlunce
on the fisherices an! by its hligotion to take account of the richts of
other States anl the necels of conservation; the cgtablishel rights of
other fishing States arc in turn linited by rcason of the coastal State's
special lenendence on the fisherics and its own obligotion to take acccount
of the rishts of other States, including the coostal State, and of the
ncceds of consorvation." 290/

(29) The nanncer in which the coastal State's richt anl the other fishing States!

richts arc to e roconciled is deoscribed as follows:

"It is inplicit in the concept of preferential rights that nepotiations
arc required in order to definc or dclinit the cxtent of thosc rights, as
was already rccognized in the 1958 Geneva Resolution on Special Situations
rclating to Constal TFisherics, which constituted the starting point of the
law on the subjcct. This Resolution provides for the cstablishment, throush
collaboration Leotwcon the coastal State and any other State fishing in the
arca, of arreced neasurcs to sccurce just treatment of the special situation,

"The obligation to negotiate thus flows from the very noture of the
rcspective rights of the Portics; to dircct then to negotictce is therefore
a proper cxercisc of the judicial function in this casce. This also
corresponds to the principles and provisions of the Charter of the
Unitel Nations concerning peacceful scttlement of digputes. dAs the Court
stated in the North Sca Continental Shelf cascs:

' ve. this obligation nercly constitutes a special application
of a principle which underlics all intcrnational rclations, and which
is norcover rcecofmized in Article 33 of the Charter of the
United Netions as onc of the ncthods of the peaceful scttlement of
international disputes.! (I.C.J. Reports 1969, p. 47, para. 86)." 291/

(30) It may be naintained that it is no less clear that an obligation to negotiate
flows fron the respective rights of States in the water of an international watcr-

coursc systen. The novenient of the water through the territory of onc State into

288/ Ibid., pw. 27-28,
289/ Ibic., D. 30.
290/ Ibid., p. 31.

291 Ibid., p. 32.
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the territ ry of annther, whon considerceld in the light of the never coosing
chonges in the onrunt of woter oveilable as o rosult of voriactions in the
hylrologic cycle anl the neo? for full and fricndly co-operation anong States

to cnsurc the Lost usce of this critical natural resource, is o speciel situation -
indced & unique natural concdition — that gonerally can only be deolt with by
acrecnents anon: the systen Stotes crrived ot throush nepotiations carricl on

in good faith.

(31) The julzenents of the Inbternational Court of Justice in the Continental Shelf

and the Iisherics Jurisdiction cascs conscquently may e construcd to indicate

that there is a general princinle of intermational law that roquires negotiations
anong States in dealing with international fresh water resources.

(32) Morcover, the cxistence of a principle of law requiring ncgotiations anmong
States in dealing with fresh water rosources is oxplicitly supported in the fresh

. . \ 292
water context Dy the arbitral award in the Lac Lanoux Caso.-iL/

(33) The French Governnent proposcd to carry out certain works for the utilization
of the waters of the lake, waters which flowed into the Carol River and on to the
territory of Spain. Consultotions and negotiations over the proposed diversion

of wators from Lake Lanoux took ploce hetween the Governnents of France and Sphain
interpittently from 1917 until 1956. Finally France decided upon a plan of
Qiversion which cntailed the full restoration of the diverted waters beforce the
Spanish frontier. Spain ncvcrthoicss feared that the proposced works would
alverscly affcct Spanish rights and inteorcests, contrary to the Treaty of Bayonne
of 26 May 1866 between France and Spain and on Additional fct of the sanc date,
Spein clained that, in any cvent, under the Treaty, such works could not he
undcertaken without the previous agrecement of France and Spain. Spain agked the
Tribunal to declarc that France would be in breach of the Treaty and the Let if

it implemented the diversion scheme without Spain's agrecnent, while France
noaintained that it could legally proccod without such agreenent,

(34) It is inportant to note that that obligation of States to negotiate the
apportionment of the waters of an internationcl watercourse was uncontested, and
was acknowledged by France not nerely by rcason of the terms of the Treaty of
Bayonne and its Additional fAct, but as a principle to be derived from the author-

293 . . . . . .
itiese“*/ Morcover, while the Tribunal Dbascd cortain of its holdings relating

292/ International Law Repoxrts, 1957, pe. 101 (soc also United Nations,
Reports of International Lrbitral Awards, vol. XIT, p. 281, and Yecarbook ... 1974,
vol. IT (Part Tw>), pp. 194-199, document 4/5409, paras. 1055-1068).

293/ Intornotional Low Reports, 1957, pp. 111-112.
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ty the ~blicotion to ncooticte mn the terms of the Treaty on’ the ;ct,ggl/ it
Ty oo oneang eonfanel itsclf to the interoretation of their terns. In holling
soningt the Spenish eontention thot Spaints acrcenent wos o Hrecenlition of
Pronee's proceoling, the Tribunel adlressed the questi-om of the obligetion to
n. tiate ag follows:

"In fact, to cvaluate in its cssence thoe noeld for o prelininary

o

another State. This is t2 adnit o 'right of consent!; a 'right of veto!,

4

which at the discretion of one State paralysces anothor State's oxercisc of

its territorial conpetonce.

"For this rcason, international practice prefers to resort to less
cxtrone solutions, limiting itsclf fto requiring States to seck the terns

of an agrecnent by prelininery negotiaobions without moking the exercisc of

their conpetence conditional on the conclusion »f this ocorcenent. Thus
rofercence is nade, althouch often incorrectly, to 'an obligation to
negotiate an agreenent!'.  In reality, the commitnents thus assuncd by
States toke very diverse forms, and their scope varies according to the
way in which they cre defined and according to the procedures for their
exocution; but the reality of the obligations thus assuned cannot e
questionced, ond they nay be cnforced, for cxemple; in the casc of an
unjustificd breeking off of conversations, unusual delays, disregord of
established procelurces, systenatic refusal to give consideration to
oroposals or adverse interests, and nmore gencrally in the casc of
infringenent of the rules of good foith.

1M

"In fact, States toleoy crc well aware of the importance of the
conflicting interecsts involved in the industrial usc of international
rivers and of the nccessity of rcconciling some of thesce intcrests with
others throush mutuanl concessions. The only way to achicve these
adjustnents of intcrest is the conclusion of agreenents on o morc and

nore comprechensive basis, International practice reflects the conviction

that States should scck to conclude such agreenents; therc woulld thus be
an obligation for States to agrec in goold faith te all negotiations and
cntacts which should, throuch o wide confrontation of intercsts and
rceiprocal goodwill, place them in the bost circunstances to conclud

acreenents.' 295/

~oreerient, it is necessary to alopt the hypothesis that the States concerncd
mmot orrive at an agreenent. In that casc, it woull have to be adnitted

co
that o State which orlinarily is competent hos lost the rizht to act alone
as a conscquence of the unconditional and discretionary opposition of

4

(35) It should further be noted that the "Draft principles of conduct in the ficld

of the cnviromment for the fuidance of States in the conscrvation and harnonious

o

294/ Intcrnational Law Reports, 1957, pp. 139, 141,

295/ Yorrbook .. 1974, vol. II (Part Two), p. 197, docuncnt A/5409,
poras, 1065-1066.
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utilization £ notural resources shore! by tw or oore Stat;s",iig/ vreporel Ly
an Intcernotionel Working Group of DBxperts under the auspices of the United Illations
rvivonnent DJrogoronmic, support oo requircicat Lor ono cotiotd o cnionc Stotos in
Jealing vith fresh woater resoyurces. The relevance tH that prop sition of the

fellowing raft principle is obvious:

"Princinlec 2

"In orlor to cnsurc cffective international cc—opcrntiosn in the fiel!

of the cnvironnment concerning the conscervatiom on’ harionicus utilizeti-m

f naturnl resources shared by twe or more Statos, Ofotos siorin such

natural resources should cndeavour to9 conclule “iloterel or mullilatoral

asrecuents between or among thensclves in order to socure specific

reculation >f their conduct in this respect, applying as nccessary the

present principles in e legally binding nanncr, or shoull endeavour to

enter into other arrangenents, as appropriate, for this purposc. In

entering into such agrecnents or arrancenents, Stotes shoull considler the

cstablishnent of institutional structurcs, such as joint internationnl

conmissions, for consultations on cnvironmental problcems releting to the

orotection and usc of shared natural rosources.'
(36) While draft article 3 attracted goneral support in the Commission in the
light of the forcgoing considerations, it should be notel that o fow nembers 1id
not accopt it. In their view, the draft articles, should they be onbalicl in an
intornational cenvention, would not, as thoy stool, niake it sufficicntly cleor
that the riparians of an infernational watercoursce arc free t- make such
agreenents as they choosc. Their right to nake or not to nake agreencnts governing
the uscs of international watercourscs which they sharce could in nc way depend
upon the draft articles. Morcover, the draft articles could not obligate the
riparions of an international wabtcrcourse to "negotiate in good faith for the
nurpose of concluding one or nore systom agrecments". In the view of these
nembers, the Cormission had adopted as its working hypothesis (sce para. 90 above)
o definition of an interneational watercoursce which would adnit as o system State
a State which, for cxamnplc, contributed no morc than groundwetcr or the nelting
of a glacier to an international river. Pursuant to articlce 3, if the riparians
of that international river wished to usc its waters in a way vhich offcctoed,
adversely and oppreciably, such a systen State, they would e obliged to negotiato
with that State. If a lower riparion wished to use waters of a tributary of a

systen which tributary did not flow onto the territory of an upper riparion, by

296/ UNEP/GC.6/17.
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what rizht could the upper riporion clain it was ontitled t9 negotiate that usc?
For rensoms such as these, thesce nerbers dil not agree to the terms or thrust
3 L
of draft article 3.
oarticle &

Portics t2 the nerotiation and conclusion of systen aorcernents

1. Dvery systen State of an international watorcourse systen is cntitled
to participate in the negotiation of and to becone a party to any systen
acrecnient thet opplics to that international watcrcourse syston as o whole.

2. 4 systen State whose usce of the waters of an international waborcoursce
systen nay be affected to an appreciable cxient by the implenentation of o
nroposcd systen agrecnent thet applices only to o part of the systen or to
o particuler project, progromme or usce is cntitled to porticipate in the

o
nerotiation of such an agreoncnt, to the cxtont thet its usc is theoreby
affected, pursuant to crticle 3 of the present articles.

Commentary

(1) This article deels with the richt to participate in the negotiation of an

agrcenent rather then with the duty to negotiate, which is addressed in article 3.

If there is a duty to negotiate, there is a conplenentary right to participate in

the negotiations, Lxticle 4 is limited to the identification of the States which

arc cntitled to cxercisc this right under the varying conditions referred to in
article 3. "

(2) Paragranh 1 of the articlce is sclf-cxplanctory. Inasruch as the systen

acrceenent dcals with the cntirety of the international watcrcoursc system, therc

is no rcasonable basis for cxcluding o system State from narticipation in its
negotiation or from beconing o party thercto. It is true thore arc likely to he
systen agrcenents thot arc of little intercst to onc or morc of the systen States.

But sincec the provisions of such an agrecenent arc intended to be applicable

throughout the system, the purposc of the agrcement would be stultified if cvery

systen Statce were not given the opportunity to participate,

(3) Parasraph 2 of article /. is conccrncd with agreements that deal with only

nart of the gystom. It provides that all systen States whose use of the systen

water nay bo appreciably affected by implementation of an agrcoment applying to
only a part of the systenm or to a particular project, programnme or usc, arc
entitled to participate in the negotiation of that systen agreencnt. The
rationalce is that if the usc of water by a State can be affccted appreciably by
the implementation of treaty provisions dealing with poart or aspects of a water-

coursc, the scope of the agrecoment neccessarily cxtends to the territory of the

State whose usc is affccted,
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(4) Because water in a watercourse is in continuous movement, the consequences of
action taken under an agreement with respect to water in a particular territory may
produce effects beyond that territory. TFor example, States A and B, whose common
border is the River Styx, agree that each may divert 40 per cent of the river flow
for domestic consumption, manufacturing and irrigation purposes, at a point 25 miles
upstream from State C, through which the Styx flows upon leaving A and B. The total
amount of water available to State C from the river, including return flow in A and
B, will be reduced by 25 per cent from what there would have been without diversion,
as a result of the diversion.

(5) The question is not whether A and B are legally entitled o enter into such an
agreement. It is whether a treaty that is to provide general principles for the
guidance of States in concluding agreements on the use of fresh water should contain
a principle that will ensure that State C has the opportunity to Join in negotiations,
as a prospective party, with regard to proposed action by States A and B that will
substantially reduce the amount of water that flows through State C's territory.

(6) There is similarity between the considerations involved in the hypothetical
River Styx case and certain of the considerations involved in the North Sea

Continental Shelf judgement. In both lies the unity of natural resources, which

requires the negotiation of agreements to solve the problems of exploitation. A
system State must have the right to participate in negotiating an international
agreement which may directly affect to an appreciable degree the quantity or quality
of water available to it.

(7) The right is put forward as a qualified one. There must be an appreciable
effect upon the use of water by a State to support its participation in the
negotiagtion of a limited system agreement. If a system State is not affected by an
agreement regarding a part or aspect of the system, the physical unity of the system
does not of itself require giving a system State the right to particiyate in the
negotiation of a limited agreement. The introduction of one or more system States
whose interests are not directly concerned in the matters under negotiation would
mean the introduction of unrelated interests into the negotiating process.

(8) This is not to say that a system agreement dealing with the entire system or
with a subsystem should exclude decision-making with regard to some or all aspects
of the use of system water through procedures in which all the system States
participate. For most, if not all, watercourses, the establishment of procedures
for co-ordinating activities throughout the system is highiy desirable and perhaps

necessary and those procedures may well include requirements for full participation
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by all system States in decisions that deal with only a part of the system.

However, such procedures must be adopted for each watercourse system by the system
States, on the basis of the special needs and circumstances of the systen. Here it
is provided that, as a matter of general principle, a system State does have the
right to participate in the negotiation of a limited agreement which may affect that
State'!'s interests in system water.

(9) A significant issue is whether the rule should include qualification of the
degree 1o which Staté interests must be affected in order to support a right to
negotiate and become party to a system agreement, It is necessaxry to decide
whether such a qualification — "to an appreciable extent" - gives rise to more
problems than it solves. If an "effect" could be quantified, it would be far more
useful; however, at any rate in the absence of technical advice, such quantification
is not practical, '

(10) In the absence of any mathematical formula for fixing the extent to which use
or enjoyment of system water should be affected in order to support participation in
a negotiation, effect on a system State to an "... appreciable extent ..." is
proposed. as the criterion. This extent is one which can be established by
objective evidence (provided that the evidence can be secured). There mst be a
real impairment of use.

(11) What is intended to be excluded are situations of the kind involved in the

Lac Lanoux Case, in which Spain insisted upon delivery of ILake Lanoux water through

the original system. The Tribunal found, that "thanks to the .estitution effected
by the devices described above, none of the guaranteed users will suffer in his

enjoyment of the waters ...; at the lowest water level, the volume of the surplus
water of the Carol, at the boundary, will at no time suffer a diminution ...".221/
The Tribunal continued by pointing out that Spain might have claimed that the

proposed diversionary works

",.. would bring about an ultimate pollution of the waters of the Carol
or that the returned waters would have a chemical composition or a
temperature or some other characteristic which could injure Spanish
interests ... Neither in the dossier nor in the pleadings in this case
is there any trace of such an allegation." 298/

297/ International lLaw Reports, 1957, p. 123 (see also, United Nations,
Reports of International Arbitral Awards, vol. XII, p. 303).

298/ Ibid.
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In the absence £ any asscrtion thet Sponish interests were offocted in o
tan;ihle way, the Tritunal held that Spain cruld wot rogulre neintenance »f the
sriginal wnrostored flowoge. It should Yo noteld that the FPrench proposal which
was reliceld on by the Court was recachew only after a long: drawn—-out scerics of
negetiations beginning in 1917, vhich cntailel the establishment, inter alia,

of a mixed enginecering cormission in 19959 and o Fronch proposal in 1950 - later
supplanted by the plan on which the Tribunal passed ~ that would have appreciably
affected the use and enjoyment of the waters by Spain.w/

(12) .t the sanc tine, "epprociable" is not used in the sense of substantial,

A requirenent that use be substantially affected before having o right to
participate in negotiations would imposc too heavy a burlen upon the third State.
The oxact oxtont to which the use of water nay be affected by proposcd actions
is likely to Le for from clear at the outset of negotintions. The Loke Lanoux
decision illustrates the cxtent to which plans may be varied as a rosult of
negetiations and such variance noy favour or harn a thind State. That State
should only be required to esteblish that its use nay be affected to some
appreciable oxtent.

(13) This onpears to De the scnse in which thet qualification is used in

article 5 of the Stotutce arnnexed to the Convention delating to the Developnent
of the Chad Basin:

"The Momber States undertake to abstain from taking, without prior
consultaticn with the Commission, any ncasurc likely to have an appreciable
cffect cithor on the oxtent of the loss of woter or on the noturc of the
yearly hydrocrorme and limnigremme and cortain other features of the Basin,
the conditions subjeet to which other riparian States mey utilize the
waters in the Bosin, the sanitory conditions of tho waters or the biological
characteristics of its flora and founa ..." 300/

(14) Other cxanples of o use with this neaning arc to be found in articlc 1 of

the 1929 Convention betweeon Norway and Sweden on Certain Questions Relating to

the Law on Watcrcourscs:

299/ Ibid., pp. 106-108,

300/ Niroria's Treotics in Force for the Peviod 1 October 1960 42
30_Junc 1968 (Logos, Federal Ministry of Justice, 1969), p. 220 (scc also
Journol officicl de la République féléralc du Camcroun (Yasundé),

15 Septenmber 1964, 4th year, No. 18, pp. 1003 ot scg, and Ycarbook ... 1974,
vol., IT (Part Two), p. 291, docunent .L/CN.4/274, para. 55).
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"1. The present Convention relates to installations or works or
other operations on watercourscs in one country which arc of such o
nature as to coausc an appreciable change in watercourses in the other
country in recspect of their depth, position, dirccticn, level oxr volunme
of water, or to hinder the novencnt of fish to the letrinent of fishing
in the latter countxry." 301/

and in article XX of the 1933 Convention DRegarding the Determination of the
Legal Status of the Frontier between Brazil and Uruguay:

"When there is a possibility that the installation of plant for the
utilization of the water ney cause an apohrecinlile and pernancnt alteration
in the rate of flow of a watercourse running along cr intersccting the
fronticr, the contracting State desirous of such utilization shall not
carry out the work nccessory thercfore until it has come to an agrecnent
with the other Statel." 302/

(15) It should be noted that, in an article requiring notice and provision of

infornotion on proposed construction or installations which would alter the

régine of a basin, the Helsinki Rules of the International Law fssociction

provide for furnishing such notice to the basin Statc "the interests of which

. 0 .

noy be substontially affected ...".-—é/ In that regard, the "Draft principles

of conduct in the fiecld of the cnvironment for the guidonce of States in the

conscrvation and harmonious utilization of natural resources sharced Ly two or
04 . . C . . .

nore Statos"é——/ arc instructive. These principles provide for the neoking of

cnvironmental assessnents Lefore cngaging in any activity with respect to o sharel

natural resource "which may crcate o risk of significantly affecting the

301/ Leaguc of Nations, Trcaty Scrics, vol. CXX, pp. 277-278.
302/ Ibid., vol, CILXXXTI, p. 87.

303/ irticle XXIX, para. 2, Yearbook ... 1974, vol., IT (Part Two), Pe 359,
docurnient A/CN.4/274, para. 05, See also article X on pollution, where the
standard of "substantial injury" and "substantial danage' is advanced, ibid.,

De 358.
304/ UNEP/GC.6/17.

- 27 -



canvironnent »f another State or States sharing that rcsource".égé/ Sinilarly,
these principles provide for advance notification of plans to nake a chonge

in the utilization of o shared natural resource "which can reasonably hbe
cxpectad to affect significantly the cenvironment in the territory of the othexr
State or States ...".égé/ A single definition accompanics the draft principless
", .. the oxpression !'significantly affect! refers to any appreciable offccets

on & shared natural resource and cxcluces 'de nininig! cffeots".éQZ/
(16) The right of o systen Statc to participatc in the negotiation of a systen
agrconent whose inplenentation may affcct to an appreciable cxtent its usc of
the waters of an international watercourse systen is further qualificd. It
exists "to the coxtont that its usc is thoreby affected" - that is, o the
cxtont that implementation of the agreenent will affect its use of tho waters.
The syston State is not entitled to porticipate in the negotiation of clenents
of the agreenent whose implementation will not affect its usc of the watcers.
This qualification comports with the terms of paragraph 3 of draft orticle 3,
which provides thot systonm Stotes shall negotiate in good faith for the purpose
of concluding one nr nmore systen agrecnents only "in so for" as the uscs of

an international watcrcourse systen nmay "require”,

(17) & fow mombers of the Comnission, however, opposced acceptonce of

draft article 4, on cssentially the some grounds on which they opposcd

accaoptance of draft article 3.59§/

Article 5 -

Usc of waters which constitute a shared natural rosource

1. To the cxtent that the use of watcers of an intcrnational watcrcoursc
systen in the tcrritory of onc system State affects the usc of waters of
that systen in the territory of another systenm State, the waters arce, for
the purposes of the present articles, a shared natural resource.

305/ Principle 4, ibid.

306/ Principle 6, ibid.

307/ Ibid.

égg/ Sce paragraph (36) of the commentory to article 3 above.
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2. Waters ~f on internatinol wvaterceourse syston which constitute o
sharel naturcel resHuree sholl Lo wsel Dy o gysten State in accorlence
with the Dresent articles,
Crunentory
(1) In recent years, the coneept of sharc? natural res-urccs has Leeone wilely
aceente? an? roflecte) in resclutisns of the Unitel Nations. If the concept of
natural xesources sharel by tw: or nore States has cny core of neaning, it nust

A

criirace the water of intornati nal wotorcourscs. It wes loenonstrated in the
Specinl Repporteur's first report thot the physicel facts of noture soverning
the Leohaviour of water which flows fxou the territory of one State to thot of
another cive rise to incscopable interoction of that water. Vhat hoppens to
water in once port of an intornetional watercourse gencrally affccts, in largc
neasurc or snell, sioner or later, what hoppens to water in other parts of
. _30_9/ N . - 3 L] N r 9, . b o . N
Ly [N A= o LCOo DD ~ =) “ ‘ - AT = [ ~~ AR e ~
that watercoursc Hasses of scicntific proof can be broucht to Lecar to
reoinforce this incontestallc truth. The inmelietc cssontial fact is that the
water of an intornational watcrcourse systom is the archetype of the sharced

310/

2 Whilc the concept of shared notural resources moy in some resnects Le
(2) 1 y N

notural rosource.

as o1l as thot of intornational co-oporation, its articulation is relatively

new ond incomplete. It has not Loen accepted as such and in terms as o principle
of inteornotional low, though the fact of shercel natural resources has long been
treated in Stote practice as giving risc to obhligntions to co-opeorate in the
treatment of such rcesources., It is only during the last Jeccole that the

concept of shared natural resourccs has come to the fore,

309/ 4&/CN..;/320 and Corr.l (English only), pares. (=31. Sce also
Unitcd Nations, Manascment of Infornational Water desourcess Instituticnol and
Lemal aspects, doc. ST/ESA/5 (United Nati-ns Publication, Salcs No, E.75.1T.4.2),
poras. 14-38, Changes in houndory watcrs, and upstream, nccessarily affoct
other boundary waters and waters Jownstrcam. Chances downstreom in some casos
affecct waters upstrean,

310/ Stating that therce cxisteld no satisfactory cencric torm for Jescribing

natural rcsources shared Ly twe or morce States, the Exccutive Dircctor of UNED
llmlto hinsclf to five of "the nost cbvious exanples" »f such rosources, the
first of which was "(a) in intcrnational water systoen, including both surface
and ground Wutbfs°“ Report off the Exccutive Dircctor, Ceo-operation in the Mield
of the IEnvironnent Concerning Notural Resourcces Sharcd by Two or norce States,
<ocC, UNEP/CC/44 ond Corrs. 1 on? 2 (English and Spanish only) and A0d.1, pora. 86.
The draft principles preparcd Ly UNEDP, to which this article relofes, arc
discusscd Dbelow.
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(3) The paracraphs which follow relate initially to developments within the
United Nations systen indicating the acceptance by the international community
of the concept of shared natural resources. The relevant provisions of the
Charter of Teonenic Rights an? Dutics of States and of the lMar del Plata Plan

of fAction aldopted at the Uniteld Nations Watcr Cenference are sct forth. The
inportance of General .ssenbly rosolution 3129 (XXVIII) of 13 Dccenmber 1973,
entitled "Co-operation in the ficld of the cenviromment concerning natural
resources shared by two or norc States," is also noted. JLAttention is then
drawn to the "Draft principles of conduct in the field of the environment for
the guidance of States in the conscrvation and harmonious utilization of notural
resources shered by two or morce States", formulated Ly an intergovernmental
working group of oxperts cstablished by the United Nations Environnent
Programne, and to the General Jsscnbly's disposition of those draft principles.
The concept of sharcd natural resources nay also be distilled frown the practice
of States in the sharing of the watcrs of an international watercoursc for
navigational purposcs. 4L nunber of paragraphs arc devoted to setting oud
various illustrations of that subnission. The Judgenent of the Permancent
International Court of Justice in the River Oder casc is cxaninced as well as

a 1792 decree of the Exccutive Council of the French Republic. The Barcclona
Convention and Statute on the Régime of Navigable Waterways of Intermational
Concern is sumarized, together with other specific conventions on navigable
watorways. DRelevant portions of the Helsinki Rules on the Uses of the Wators

of International Rivers adopted by the International Law Lssociation arc also sct
out for the information of the General iLsscrbly. Further Stote practice giving
support to the concept of shared natural resources as it rclates to international
watorcourses is providad in a scction of the cormentary which sets forth a
nunber of bilatceral treaty provisions on the sharing of boundary waters. It

was on the basis of the foregoing indications of acceptance by the international
cormunity of the concept of sharcd natural resources and of State practice and
Judicial pronouncerient concerning the sharing of waters of an international
watcrcourse system for navigoational purposcs, as well as of State practice
rclating to the charing of Doundary watcrs, that the Commission proceceded to

the preparation of an article, for inclusion in the present draft articles, on

the usc of waters which constitute a shared natural resource,
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1. The Charter of Bconomic Rights and Duties of States

(4) The Charter of Economic Rights and Duties of States, adopted by the
General Assembly of the United Nations on 12 December l974§1;lcontains the
following article:
"Article 3
"In the exploitation of natural resources shared by two or more

countries, each State must co-operate on the basis of a system of

information and prior consultations in order to achieve the optimum

use of such resources without causing damage to the legitimate

interest of others."

X . 312/ e .

(5) This article was a source of controversy.<— Nevertheless, it is of high
interest. In the first place, it assumes and states, in terms, what is the
undeniable fact: that there are natural resources shared by two or more countries.
Second, it holds that, in the exploitation of such shared resources, "each State
must co-coperate". Third, the basis of such co-operation is specified in fterms
resonant of this topic's concern with the collection and exchange of data and
with negotiation among riparians: "on the basis of a system of information and
prior consultations ...". And fourth, the objective of such international
co-oreration is specified to be "the optimum use of such resources without causing
damage to the legitimate interest of others”. In all these respects, this

article of the Charter of Lconomic Rights and Duties of States is eminently sound.

2. The United Nations Water Conference and the Mar del Plata Action Plan

(6) The United Nations convened at Mar del Plata, Argentina, from 14-25 March 1977,
the United Nations Water Conference, which adopted a report that contains much

of immediate relevance to the topic, Of particular pertinence tc the immediate
point are the following recommendations of the Conference, which constitute part

of the "Mar del Plata Action Plan":

311/ Resolution 3281 (XXIX).

312/ It was adopted in the Second Committee by a vote of 97-7-25 and in
Plenary session by a vote of 100-8-28.
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"G. Remrional co—operation

"Development of shared water resources 313/

84, In the case of shared water resources, co-operative action should be
taken to generate appropriate data on which future management can be based
and to devise appropriate institutions and understandings for co-~ordinated
development.

"85, Countries sharing water resources, with appropriate assistance from
international agencies and other supporting bodies, on the request of the
countries concerned, should review existing and available techniques for
managing shared water resources and co-operate in the establishment of
programmes, machinery and institutions necessary for the co-ordinated
development of such resources. Areas of co-operation may with agreai.nt
of the parties concerned include planning, developmernt, regulation,
management, environmental protection, use and conservation, forecasting,
ete. Such co-operation should be a basic element in an effort to overcome
major constraints such as the lack of capital and trained manpower as well
as the exigencies of natural resources development.

36, To this end it is recommended that countries sharing a water resource
should:

"(@) Sponscor studies, if necessary with the help of international
agencies and other bodies as appropriate, to compare and analyse existing
institutions for managing shared water resources and to report on their
results;

"(9) Istablish joint commitiees, as appropriate with agreement of the
parties concerned, so as to provide for co-operation in areas such as the
collection, standardization and exchange of data, the management of shared
water resources, the prevention and control of water pollution, the prevention
of water-associaled diseases, mitigation of drought, flood control, river
improvement activities and flood warning systems;

”(g) Encourage joint education and training schemes that provide
economics of scale in the training of professional and subprofessional
officers to be employed in the basing

"(d) Encourage exchanges between interested countries and meetings
between representatives of existing international or interstate river
commissions to share expericnces. Representatives from countries which
share resources but yet have no developed institutions to manage them could
be included in such meetings;

"(e) Strengthen if necessary existing governmental and intergovernmental
institutions, in consultation with interested Governments, through the
provision of ecquipment, funds and persounel;

31§/ This term has been used only for the sake of uniformity of the text and
its use is without prejudice to the position of countries supporting the terms
"transboundary waters" or "international waters", in any of the problems involved.,
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"(£) Institute action for undertaking surveys of shared water resources

and monitoring their quality;

"(z) In the absence of an agreement on the mammer in which shared water
resources should be utilized, countries which share these resources should
exchange relevant information on vhich tneir future management can be based
in order to avoid foreseeable damages;

"(h) Assist in the active co-operation of interested countries in
controlling water pollution in shared water resources. This co-operation
could be established through bilateral, subregional or regional conventions
or by other means agreed upon by the interested countries sharing the resources.

"37. The regional water organizations, taking into account existing and
proposed studies as well as the hydrological, political, economic and
geographical distinctiveness of shared water resources of various drainage
basins, should seek ways of increasing their capabilities of promoting
co=-operation in the field of shared water resources and, for this purpcse,
draw upon the experience of other regional water organizations.

es s

"H, Inbternational co-operation

"Development of shared water resources 314/

"90., It is necessary for States to co-operate in the case of shared vater
resources in recognition of the growing economic, environmental and physical
interdcpendencies across international frontiers. Such co-operation, in
accordance with the Charter of the United Nations and principles of
international law, must be exercised on the basis of the equality, sovereignty
and territorial integrity of all States, and taking due account of the
principle expressed, inter alia, in principle 21 of the Declaration of the
United Nations Conference on the Human Environment. 315/

"91, In relation to the use, management and development of shared water
resources, national policies should take into consideration the right of
each State sharing the resources to equitably utilize such resources as the
means to promote bonds of solidarity and co-operation.

"92. A concerted and sustained effort is required to strengthen intermational
water law as a means of placing co-operation among States on a firmer basis.
The need for progressive development and codification of the rules of
international law regulating the development and use of shared water resources
has been the growing concern of many governments.

193, To this end it is recommended that:

314/ Ibid.
315/ Report of the United Nations Conference on the Human Environment
(United Nations publication, Sales No,:E.73.II.A.14), chap. I, sect. Il.

- 280 -~



"(a) The work of the International Iaw Commission in its contribution
to the progressive development of international law and its codification in
respect of the law of the non-navigational uses of international watercourses
should be given a higher priority in the working programme of the Commission
and be co-ordinated with activities of other international bhodies dealing
with the development of international law of waters with a view to the early
conclusion of an international convention;

"(b) In the absence of bilateral or multilateral agreements, Member
States continue to apply generally accepted principles of international law
in the use, develcpment and management of shared water resources;

"(c) The Intergovernmental Working Group of Experts on Natural Resources
Shared by Two or More States of the United Nations BEuvironment Programme be
urged to expedite its work on draft principles of conduct in the field of the
environment for the guidance of States in the conservation and harmonious
exploitation of natural resources shared by two or more States;

"(d) Member States take note of the recommendations of the Panel of
Experts on Legal and Institutional Aspects of International Water Resources
Development set up under Economic and Social Council resolution 1033 (XXXVII)
of 14 August 1964 as well as the recommendations of the United Nations
Interregional Seminar on River Basin and Inter-basin Development
(Budapest, 1975).

"(e) Member States also take note of the useful work of non-governmental
and other expert bodies on international water law;

"(f) Representatives of existing international commissions on shared
water resources be urged to meet as soon as possible with a view to sharing
and disseminating the results of their experience and to encourage
institutional and legal approaches to this question;

"(g) The United Nations system should be fully utilized in reviewing,
collecting, disseminating and facilitating exchange of information and
experiences on this question. The system should accordingly be organized
to provide concerted and meaningful assistance to States and basin commissions
requesting such assistance.,

n 22

o' 316/

(7) The foregoing passages of the Report of the United Nations Water Conference
are noteworthy in the following respects, among others. They accept and apply
the term "shared water resources" - albeit withont prejudice to the position of
countries supporting the terms "transboundary waters" or "international waters".

The need for international co-operation, through international river commissions

316/ United Nations, Report of the United Nations Vater Conference,
loc. E/CONF.70/29 (United Nations Publication, Sales No. E.77.1I.A.12), chap. I,
sects. G, H, pp. 51-54.
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and otherwise, and generation and exchange of data to that end, is stressed. The
"right of each State sharing the resources to equitably utilize such resources as
the means to promote bonds of solidarity and co-operation" is asserted. That
there are "generally accepted principles of international law" which apply, even
in the absence of bilateral or multilateral agreements, to the use, development and
management of shared water resources is assumed, and stated; these principles
Member States are to "continue to apply”. Subsequently, the Economic and Social
Councilélz/ and the General Assemblyéig/adopted resolutions strongly commending
the report. The General Assembly adcpted without dissent the report of the
United NMations Water Conference and approved the Mar del Plata Action Plan, of
which the recommendations gquoted &ove form a part. The resolution urges Member
States to take intensified and sustained action for the implementation of the
agreements reached at the Conference, including the Mar del Plata Action Plan.
(8) The recommendations of the Mar del Plata Action Plan and the resolutions of
the Economic and Social Council and of the General Assembly approving them do not
of themselves demonstrate or give rise to obligations under international law.
But they are important in their indication that the world oommunit& as a whole
recegnizes both that the water of international watercourses is a shared natural
resource and that there are "generally accepted principles of international law"
which apply, even in the absence of bilateral or multilateral agreéments, to the
use, development and management of shared water resources.

3« Co-operation in the field of the environment concerning
natural resources shared by two or more States

(9) In 1973, the General Assembly of the United Nations adopted a resolution
which led to the preparation of the draft principles discussed below. Entitled,
"Co-operation in the field of the environment concerning nastural resources shared
by two or more States", resolution 3129 (XXVIII) of 13 December 1973 refers to
the Declaration of the United Nations Conference on the Human Environment, takes
note with satisfaction of "the inmporitant Economic Declaration adopted by the
Fourth Conference of Heads of State or Government of Non-Aligned Countries, held
at Algiers ...," declares itself conscious "of the importance and urgency of
safeguarding the conservation and exploitation of the natural resources shared by

two or more States, by means of an effective system of co-operation, as indicated

317/ Official Tiwcords of the General Assembly, Thirty-second Session,
Supplement No. 3 (A4/32/3), pp. 54-56.

318/ Resolution 32/158 of 19 December 1977.
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in the ubove-mentioned Iconomic Declaration of Algiers,"élg/and considers it
necessary "to ensure effective co-operation between countries through the
establishment of adequate international standards for the conservation and
harmonious exploitation of natural resources common to two or more States ...",
co-operation which "must be developed on the basis of a system of information

and prior consultation ...".

(10) The striking support resolution 3129 (XXVIII) gives to themes of these articles
is ciear. The concept of shared natural resources is accepted. The need for
establishing adequate international standards for their conservation and
exploitation is asserted. Co-operation among States sharing natural resources
{s called for on the basis of (a) a system of information and (b) priow
consultation. Equally in point are the principles whose preparation resulted
from the foregoing CGeneral Assembly resolution.

4. The draft principles of conduct in respect
of shared natural resources

(11) An Intergovernmental Working Group of Experts on Natural Resources Shared by
Two or More S‘'ztes was established by the United Nations Environment Programme

in 1975 pursuant to the provisions of Genersl Assembly resolution 3129 (XXVIII):ng/
The Intergovernmental Working Group held five session in 1976-78. Interest in

the activities of the Group grew, and at the final session, held from 2% January

to 27 Pebruary 1978, experts from twenty-six States took part:égl/ At the final,
1978 session, the Working Group adopted fifteen draft principles entitled

319/ "The non-aligned countries consider it necessary to ensure effective
co~operation between countries through the establishment of adequate international
standards for the conservation and harmonious expleoitation of natural resources
common to two or more States in the context of the normal and habitual relations
existing between them.

"They also believe that co-operation between countries interested in the
exploitation of such resources should be developed on the basis of a system of
information and prior consultations ...". A/9530, Ps (2, chap. XII.

.jgg/ The Intergovermmental Vorking Group was originally constituted with
experts drawn from the following seventeen States: Argentina, Brazil, Canada,
France, India, Iraq, Kenya, Mexico, Morocco, Netherlands, Philippines, Poland,
Romania, Senegal, Sweden, Union of Soviet Socialist Republics, United States of
America. An observer for Turkey was also present. (UNEP/GC.74/p.5).

jg;/ Argentina, Bangladesh, Brazil, Canada, France, Germany, Federal Republic
of, Ghana, Greece, India, Iran, Iraq, Jamaica, Keuya, Mexico, Netherlands,
Philippines, Poland, Romania, Senegal, Sweden, Sw.tzerland, Uganda, Uninn of Soviet
Socialist Republics, United Kingdom of Great Britain and Northern Ireland,
United States of America and Yugoslavia, Experts from Austria, Japan, Turkey,
participated as observers. (UNEP/IG.12/2, para. 11).
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"Drart principles of conduct in the field of the environment for the guidance of
States in the conservation and harmonious utilization of natural resources shared
by two or more States', which represented the consensus of the experts. These
were accompanied by a variety of Qeclarations and reservations.--7222
(12) In this latter connexion, it should be noted that the principles are preceded
by the following explanatory note:

"Ixplanatory Note

"The draft principles of conduct ... have been drawn up for the guidance
of States «¢. in the field of the environment with respect to the conservation
and harmonious utilization of natural resources shared by two or more States.
The principles refer to such conduct of individual States as is considered
conducive to the attainment of the said objective in a manner which does not
adversely affect the environment. Moreover, the principles aim to encourage
States sharing a natural resource, to co-operate in the field of the
environment,

"An attempt has been made to avoid language which might create the
impression of intending to refer to, as the case may be, either a specific
legal obligation under international law, or to the absence of such
obligation,

"The language used throughout does not seek to prejudice whether or to
what extent the conduct envisaged in the principles is already prescribed by
existing rules of general international law, Neither does the formulation
intend to express an opinion as to whether or to what extent and in what
manner the principles - as far as they do not reflect already existing rules
of general international law - should be incorporated in the body of general
international law," 323/

(13) Principles 1 and 2 are of substantial importance to the issues raised by

draft article 53
"Principle 1

"It is necessary for States to co-operate in the field of the environment
concerning the comservation and harmonious utilization of natural resources
shared by two or more States, Accordingly, it is necessary that consistent
with the concept of equitable utilization of shared natural resources, States
co-operate with a view to controlling, preventing, reducing or eliminating
adverse environmental effects vhich may result from the utilization of such
Tesources. Such co-operation is to take place on an equal footing and taking
into account the sovereignty, rights and interests of the States concerned,
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"Principle 2

"Tn order to ensure effective international co-operation in the field of
the environment concerning the conservation and harmonious utilization of
natural resources shared by two or more States, States sharing such natural
resources should endeavour to conclude bilateral or multilateral agreements
between or among themselves in order to secure specific regulation of their
conduct in this respect, applying as necessary the present principles in a
legally binding manner, or should endeavour to enter into other arrangements,
as appropriate, for this purpose, In entering into such agrcements or
arrangements, States should consider the establishment of institutional
structures, such as joint international commissions, for consultations on
environmental problems relating to the protection and use of shared natural
resources."_igg/

(14) The principles do not contain a definition of the term "shared resources".
Attempts were made to draft such a definition. The Working Group Report, after
mentioning a number of proposals made, states: "The Vorking Group, for want of
time, was not in a position to enter into an in-depth discussion of the question
of the definition of shared natural resources, and therefore did not reach any
conclusion.“jgé/

(15) In May 1978, the Governing Council of UNEP proposed that the General Assembly
égé/ General Assembly resolution 33/87 of

15 December 1978 requested the Secretary-General to submit the principles to

adopt the principles of conduct.

Member States for consideration and comment. Thirty-four Governments commented
on the report of the expert Working Group. The report of the Secretary-~General

containg the following summary of replies received,

"(é) Twenty-eight of the 34 Governments whose views were received were
generally in favour of the adoption of the principles. Without derogating
from their favourable views on the principles, some of those Governments,
however, expressed reservations on specific principles, or suggested
alternative formulation of some of them. Some expressed the view that the
adoption of the principles should not preclude the solution of specific
problems on shared natural resources through bilateral agreements based on
principles other than the 15 principles.

324/ Ibid., p. 11,

325/ Ibid., para. 16. See also the Report of the Intergovernmental Working
Group of Experts on Natural Resources Shared by Twe or More States on the Progress
Made at its First Meeting, doc. UNEP/GC/74 (1976).

326/ UNEP Governing Council decision 6/14 of 19 May 1978, Official Records
of the General Assembly, Thirty-third Session, Supplement No. 25 (A/33/25),
pp. 154-155.
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"(E) Many Governments expressed views on the legal status of the
principles. On this issue most of the Governments that regarded the
principles as acceptable also wanted the principles to be regarded as

guidelines only and not as a set of international code of conduct lsic]
whieh was nccessSarily binding on States. Nearly all the Governments in

favour of thé principles wanted those principles to be used as the
negotiating basis for the preparation of bilateral or multilateral
treaties among States with regard to their conduct when dealing with
natural resources they share in common. Tven some of them indicated

that already similar principles are being used by States to make treaties

relating to shared natural resources." 327/

(16) Two States expressed strong opposition to the principles. A number of

(17) The Secretary-General's report suggested that the General Assembly might

wish to adopt the principles. A draft resolution was introduced in the

Second Committee which would have had the General Assembly adopt the draft

principles for the guidance of States and request States Members "to respect the
The draft resolution atiracted

/
principles in their inter-State relations".égg’

both considerable support and opposition.

(18) Efforts were made to find a compromise solution in the Second Committee, but
without success. Finally, the representative of Pakistan, on behalf of the
sponsors, introduced a revised version of the resolution as the highest measure

of agreement that could be reached in informal discussions. The operative

paragraphs as proposed by Pakistan read:

"2, Adopts the draft principles as guidelines and recommendations

in the conservation and harmonious utilization of natural resources

shared by two or more States without prejudice to the binding nature of

those rules already recognized as such in international law;

"3, Regquests all States to use the principles as guidelines and
recommendations in the formulation of bilsteral or multilateral
conventions regarding natural resources shared by two or more States,
on the basis of the principle of good faith and in the spirit of good
neighbourliness and in such a way as to enhance and not to affect
adversely development and the interests of all countries and in
particular of the developing countries."._jﬁg/

527/ "Co-operation in the field of the environment concerning natural
resources shared by two or more States," Report of the Secretary-General,
doc. A/34/557 and Corr.l, para. G.

é§§/ Ibid., Annex.
329/ 4/34/837, para. 18.
330/ A/34/837, para. 19.
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Agreement could not be reached on the proposed text, the Pakistan delegate stated,
because a few delepgations continued to press for the replacement of the word

"Adopts'’ by the phrase "Takes note of”;2§l/ The Brazilian representative proposed

that paragraph 2 of the raesolution be so amended.
22
(19) The Brazilian amendment was adopted by 59 votes to 25, with 27 abstentions;zﬁg/

As finally adopted, the resolution providess

"The General Assembly,

“"Recalling the relevant provisions of its resolutions 3201 (S-VI) and
3202 (S-VI; of 1 May 1974, in which it reaffirmed the principle of full
permanent sovereignty of every State over its natural resources and the
responsibility of States as set out in the Declaration of the United Nations
Conference on the Human Environment to ensure that activities within their
Jurisdiction or control do not cause damage to the environment of other
States and to co-operate in developing the international law regarding
liability and compensation for such damages;

"Also recalling the Charter of Iconomic Rights and Duties of States,
contained in its resolution 3281 (XXIX) of 12 December 1974.

"Desiring to promote effective co-operation among States foxr the
development of international law regarding the conservation and harmonious
utilization of natural resources shared by two or more States,

"Recognizing the right of States toAprovide specific solutions on a
bilateral or regional basis,

"Recalling that the principles have been drawn up for the guidance of
States in the conservation and harmonious utilization of natural resources
shared by two or more States,

"l. Takes note of the report as adopted by the Intergovernmental
Working Group of Experts established under Governing Council decision 44 (IIT)
in conformity with General Assembly resolution 3129 (XXVIII);

"2. Takes note of the draft principles as guidelines and
recommendations in the conservation and harmoniocus utilization of natural
resources shared by two or more States without prejudice to the binding
nature of those rules already recognized as such in international law;

331/ A/C.2/34/SR.57, para. 19.
332/ Ibid., para. 45.
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"3, Requests all States to use the principles as guidelines and
recommendations in the formulation of bilateral or multilateral conventions
regarding natural resources shared by two or more States, on the basis of
the principle of good faith and in the spirit of good neighbourliness and
in such a way as to enhance and not fto affect adversely development and the
interests of all countries, in particular the developing countriesj...". 553/

(20) Vhat conclusions are to be drawn from the adoption of the foregoing resolution
in the light of its surrounding debate? Review of the record indicates that
objections to adoption of the draft principles by the General Assembly were made

on six grounds:

(1) There was no definition of a "shared natural resource".
(2) There had been insufficient comment by States on the draft principles.

(3) Adoption of the principles by the General Assembly would constitute a
premature commitment to the principles.

(4) The principles did not take into account the differences in regional
problems.

(5) The principles dealt with a field of co-operation among States in which
research and actual experience are extremely limited.

(6) Some of the principles constituted an encroachment on sovereignty.

(21) These objections were advanced by a small number of States so that it is not
vossible to tell what part they played in the vote in favour of "noting" and
against "adoption" of the principles by the General Assembly. In ény event, these
objections have limited instruction for the Commission's work on international
watercourses.

(22) The absence of a definition of shared natural resources in the draft principles
does not bear upon consideration of the draft articles submitted by the Commission.
Draft article 5 defines the water of an international watercourse as a shared
natural resource. As noted at the outset of this commentary, while there is room
for difference of view over the content of the concept of shared natural resources,
if any meaning is to be attached to that concept it must embrace waters which move
from the territory of one State to that of another.

(23) That there was insufficient written comment by States on the draft principles
is g criticism which fails to take account of the restricted number of States that
characteristically respond, often belatedly, to requests for comments of this kind,
The Commission is aware that the number of State comments received by the
Secretary-General in the case of the draft principles of conduct was not unusually

low,

333/ Resolution 34/186 of 18 December 1979.
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(24) The objection that adoption of the principles by the General Assembly would
constitute a premature commitment to the principles wasguestionable because, as
one representative put it, "all resolutions of the General Assembly were only
recommendations, and the draft resolution of itself clearly siated that the
principles were of the nature of recommendations":ééé/ As far as the work of the
International law Commission is concerned, a legal commitment by States to the
terms of draft article 5 would only arise at such indeterminate future time as a
treaty based on the draft articles is concluded, ratified and comes into force.
(25) As to the objection that the draft principles did not take into account the
differences in regional problems, it may be noted that the draft articles in the
process of preparation by the International ILaw Commission are framed to be
conjoined with system agreements which will deal with the distinctive character of
diverse river systems.
(26) The fifth objection, that shared natural resources are a field in which
research and experience are extremely limited, clearly does not apply to the shared
resource of the water of international watercourses, as debate in the Second
Committee recognized. There is a large body of research and experience - and of
State practice and treaty-meking - in the sphere of international watercourses,
especially on aspects such as navigation, irrigation and power.
(27) The sixth objection, of encroachment of sovereignty, recalls the elementals
of the Commission's work. The first contentious case before the Permanent Court
of International Justice gave rise to the classic statement of a governing axiom:
"The Court declines to see in the conclusion of any Treaty by which

a State undertakes to perform or refrain from performing a particular act

an abandonment of its sovereignty. No doubt any convention creating an

obligation of this kind places a restriction upon the exercise of the

soverelgn rights of the State, in the sense that it requires them to be

exercised in a certain way. But the right of entering into intermational

engagements is an attribute of State sovereignty." 335/
The task of codifying and progressively developing internationallaw will inevitably
produce proposals for treaty articles which, if they are to become provisions of
treaties in force, will require States to exercise their sovereign rights in a
certain way. That achievement constitutes no encroachment on sovereignty;ééé/

334/ A/C.2/34/SR.58, para. 20.

335/ The S.S. "Wimbledon", P.C,I.J., Ser. A, No. 1 (1923), p. 25.

336/ See AfC.2/34/SR.57, para. 21, -
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but rather its enlightened exercise. Moreover, in so far as draft articles codify
sx.ating, customary international law - law which equally restricts the ways in
wnich States are entitled to exercise their sovereignty - that too constitutes no
ancrcachment on sovereignty which is inconsistent with the fundamentals either of
=.avehood or of international law.

{23) The foregoing considerations apply to the work of the Commission at large.

But there is a singular aspect of woxk on the topic of the law of the
non-navigational uses of international watercourses which requires comment as well.
By its very nature, water flowing from the territory of one State to that of
another is not in, in the sense of being within the exclusive jurisdiction and
domain of, just one State; at any rate, until it is apportioned between States,

it is shared between States, that is to say, in the words of draft article 5 of
these articles, the waters of an international watercourse system are a "shared
natural resource'.

(29) Whatever the force of the objections to adoption of the UNEP draft principles
of conduct in their context - and some of those objections may well have validity
in the context of the entire, undefined field of shared natural resources - for
the foregoing reasons, it is submitted that those objections do not detract from
the value of the draft principles for the topic under the Commission's consideration.
Nor do they depreciate the value of the concept of shared natural resources or its
cardinal application to the waters of international watercourse systems.

(30) While clearly the substitution of the phrase "Takes note of" for "Adopts", in
the circumstances described, demonstrates reservations by a plurality of the

General Assembly about the draft principles of conduct in certain, apparentlyk
337

diverse, respects, the General Assembly, in paragraph 3 of its resolution,~~'requests

all States "to use the principles as guidelines and recommendations in the
formulation of bilateral or multilateral conventions regarding natural resources
shared by two or more States". Although that request was not expressly directed
to the International Iaw Commission in its formulation of a draft multilateral
convention on the primary shared natural resource, the water of intermational
watercourses, it would be difficult to maintain that in so requesting States to

act the General Assembly meant to exempt the expert examination of the subject by

the Commission.

357/ The draft resolution as a whole was adopted by a vote of 94-0-23 in the
Second Committee (A/34/837, para. 25) and adopted in Plenary without a vote
(4/34/PV.107) as resolution 3%4/186.
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(31) Acceptance of this view does not mean that the Commission has adopted the
fifteen guidelines as the basis for its work. The commission should, however,
in carrying out its task of codifying the law of the uses of international
watercourse systems, take full advantage of the work which has been carried ocut
under the aegis of the United Nations Environment Programme, which is a very
substantial contribution to the development of legal principles in the field

of international environmental law.

5. Sharing the waters of an international watercourse
for navigational purposes

(32) Use of international watercourses for navigation may be the most widespread
and certainly is the best established of the various uses that have given rise to
the existing body of international law applicable to shared resources, The
Commission is not directly addressing the woerld-wide custom that riparian States
share in the right to free and unimpeded navigation of an international
watercourse and share as well in the duty to assist in maintaining the watercourse
in navigable condition, Nevertheless, in framing principles for the
non-navigational uses of international watercourses, the Commission must take
into account the legal rules regarding the navigable uses of those waters which
have developed in the course of the last two hundred years. Those rules, aftfer
all, derive from one use of the very resource in question, the international
watercourse; it is a use of continuing importance; it has been the subject of a
substantial development of conventional and cﬁstomary law; and at the very

least, the body of law respecting navigation should provide sources and

analogies for the law of the non-navigational uses of international watercourses.

(a) The River Oder Case

(33) The Judgement of the Permanent Court of International Justice in the

River Oder Caseéég provides a lucid statement of the legal position of riparian

States in respect of navigation., Pursuant to articles 341 and 343 of the Treaty

338/ Case Relating to the Territorial Jurisdiction of the International
Commission of the River Oder, P.C.I.J., Series A, No. 23 (1929).
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3
of Versailles,3)9/the Oder River was to be placed under the administration of

an International Commission., The Commission considered that two tributaries
of the Oder, the Netz and the Warthe, came within its jurisdiction. Both
rivers rise in Poland and are navigable in Poland. Both cross into then
German territory, where the Netze flows into the Warthe. The combined streams
thereafter flow into the Oder. TUnder article 331 of the Versailles Treaty,
the Oder "from its confluence with the Oppa ... and all navigable parts ...

which naturally provide more than one State with access to the sea ..." are

340/

declared international and thus subject to the jurisdiction of the Commission.
(34) The Polish Government advanced the position that the parts o® the Warthe
and the Netze which were in Poland naturally provided only one State, Poland,
with access to the sea. Therefore, the portions of these two rivers in Poland
were not subject to the jurisdiction of the Commission. The opposing position
was that the provisions on access to the sea concern "... the waterway and not

a particular part of its course.". The Court put the question in the following

terms:

"It remains therefore to be considered whether the words
'all navigable parts of these river systems which naturally
provide more than one State with access to the sea' refer to
tributaries and sub-tributaries as such, in such a way that if
a tributary or sub-tributary in its naturally navigable course
traverses or separates different States, it falls as a whole
within the above definition; or whether they refer rather to
that part of such tributary or sub-tributary which provides
more than one State with access to the sea, in such a way that
the upstream portion of the tributary or sub-tributary is not
internationalized above the last frontier crossing its
naturally navigable course." 341/

359/ A. Toynbee and F. Israel, llajor Peace Treaties of Modern History,
New York, Chelsea House, 1967, vol. II, pp. 1490-1491.

210/ Ibid., pp. 1486-1487
341/ P.C.I.J., Series A, No. 23, pp. 25-26.
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(35) After considering canons of interpretation and other constructions urged
by the parties and deciding that they were not decisive, the Court made

the following illuminating statements:

"The Court must therefore go back to the principles
governing international fluvial law in general and consider
what position was adopted by the Treaty of Versailles in
regard to these principles,

"It may well be admitted, as the Polish Government
contend, that the desire to provide the upstream States
with the possibility of free access to the sea played a
considerable part in the formation of the principle of
freedom of navigation on so-called international rivers.

"But when consideration is given to the manncr in
which States have regarded the concrete situations arising
out of the fact that a single waterway traverses or
separates the territory of more than one State, and the
possibility of fulfilling the requirements of justice and
the considerations of utility which this fact places in
relief, it is at once seen that a solution of the problem
has been sought not in the idea of a right of passage in
favour of upstream States, but in that of a community of
interest of riparian States. This community of interest
in a navigable river becomes the basis of a common legal
right, the essential features of which are the perfect
equality of all riparian States in the use of the whole
course of the river and the exclusion of any preferential
privilege of any one rijrarian State in relation to the
others.

"It is on this conception that international river law,
as laid down by the Act of the Congress of Viemna of

June 9th, 1815, and applied cr developed by subsequent
conventions, is undoubtedly based.” 342/

(36) This holding is notable in placing the weight of the Permanent Court

behind the principle of "a community of interest of riparian States.". In

342/ Ibid., pp. 26-27.
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speaking of a community of interest and of a "common legal right' - which it
defines as "the perfect equality of all riparian States in the use of the
whole course of the river and the exclusion of any preferential privilege of
any one riparian State in relation to the others" - the Court appears to
assume that the international watercourse is a shared natural resource. And,
as a former Fresident of the International Court of Justice and member of

tle International Iaw Commission has written, "Although this progressive
principle was stated by the Couxrt, as lege lata, in respect of navigation, its
fundamental concepts of equality of rights and community of interests are
applicable to all utilizations of international Watercourses."aééé/
(37) Two further aspects of the River Oder Case should be noted. The first is
that, by 1929, there was extensive State practice, often reflected in

conventional law, in asccordance with the Court's finding, Such ccnvertional law

includes the prototype provisions of the Final Act of the Congress of Vienna
(1815):
Article 108

"The Powers whose territories are separated or traversed by
the same navigable river undertake to settle by common agreement
all questions affecting navigation thereon. They shall appoint for
this purpose commissioners, who shall meet, at the latest, six months
after the end of this Congress, and take for the basis of their work
the principles laid down in the following articles.

Article 109

"Navigation throughout the whole course of the rivers referred
to in the preceding article, from the point where they respectively
become navigable to their mouths, shall be entirely free, and shall
not in the matter of commerce be prohibited to anybody, provided that
they conform to the regulations regarding the police of this navigation
which shall be drawn up in a manner uniform for all and as favourable
as possible to the commerce of all nations." 344/

(38) The Court in the River Oder Case quotes these articles in its decision and

then states:

243/ E. Jiménez de Aréchaga, "International Iaw in the Past Third of a
Century" Receuil des cours, 1978-I, Alphen aan den Rijn, Sijthoff and Noordhoff,

1979, vol. 159, p. 193.
344/ Reproduced in the Court's judgement, P.C.IsJe, Series A, No. 23, p. 27,
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"If the common legal right is based on the existence of a navigable
waterway separating or traversing several States, it is evident that this
common right extends to the whole navigable course of the river and does
not stop short at the last frontier; no instance of a treaty in which the
upstream limit of internationalization of a river is determined by such
frontier rather than by certain conditions of navigability has been brought
to t+ attention of the Court." 345/

(59) The second feature of interest is that articles 108-116 of the Act of the

Congress of Vienna may be the earliest precedent for the adoption of a framework

agreement within the context of which individual agreements would be negotiated

by the system States to govern uses of the water of individual watercourse systems.
(b) The French Decree of 1792

(40) There are, however, other early examples of the assertion of the principle

that an international river gives rise to a common interest of all riparian States
in the use of its waters. One of the most interesting of these is the Decree of

the Executive Council of the French Republic of 16 November 1792:

", ..That the stream of a river is the common, inalienable property of
all the countries which it bounds or traverses; that no nation can without
injustice claim the right exclusively to occupy the channel of a river and
to prevent the neighbouring upper riparian States from enjoying the same
advantages; that such [an exclusive] right is a remmant of feudal servitude,
or at any rate, an odious monopoly which must have been imposed by force
and yielded by impotence; that it is therefore revocable at any moment and
in spite of any convention, because nature does not recognize privileged
nations any more than privileged individuals, and the rights of man are for
ever imprescriptable." 346/

(41) The specific cause of this sweeping and strongly stated contention was

article 14 of the Treaty of Munster of 30 January 1648, in vhich Spain recogniszed
the independence of the Dutch United Provinces. Article 14 recognized the
sovereignty of the United Provinces over the Scheldt Estuary which was the direct
watercourse from Antwerp to the sea and authorized the closing of the waters by the
Dutch;zél/ The United Provinces in fact closed the Scheldt to Antwerp commerce.

This closure remained in effect, despite efforts of the Emperor Joseph II of Austria
to eliminate it in the 1780s, until French troops tocck control of Belgium and the

Decree of 1792 was issued. Whatever the motiviation of the French Republic may

245/ Ibid., ppo 27-280

346/ G. Kaeckenbeeck, "International Rivers", Grotius Society Publications,
No, 1, Iondon, Sweet and Maxwell, 1918, p. 32.

347/ C. Parry, Consolidated Treaties Series, Dobbs Ferry, N.Y.,, Oceana, 1969,
vol, I, ps 13.
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have been in issuing its decree, it indicates that the sharing of riparian States
in the uses of the water of international watercourses is a principle with a
genealogy extending back two hundred years.

(42) While article 108 of the Act of Viemma of 1815 clearly applies to all the
States bordering on or traversed by a navigable river, article 109 is not equally
clear on the question whether or not the ships of non-riparian States have a

right to the same treatment as the ships of riparian States. This ambiguity

has resulted in differing regimes for different watercourses and has been the
source of numerous disputes, negotiations and conferences;éég/ However, there it
has not been disputed that freedom of navigation on international rivers in the
context of the Viemna setilement weant in practice "... freedom of navigation for
the riparian States without discrimination, it being understood that vessels of
non-riparian States might also use the waters concerned, be it on less favourable
terms or conditions.";éég/

(43) Under both conventional regimes and established practice, riparian States
acknowledge duties to facilitate river traffic fto and from the other riparian
States and in fact carry out those duties routinely. Much more than mere passage
is involved in the community of interests which the Permanent Court mentions in the

Oder River Case. Channels change, shoals form and shift, rivers flood, ships sink,

streams dry up. These and a hundred other matters must be dealt with on a
co-operative and continuing basis by the riparian States.

(c) The Barcelona Convention on Navigable Waterways

(44) The only general treaty in existence dealing with these rights and duties is
the 1921 Barcelona Convention and Statute on the Regime of Navigable Waterways of
International Concern;éig/ Thig agreement had its origin in article 338 of the
Treaty of Versailles. Articles 332 to 337 of that Treaty established rules
governing a number of internationalized rivers, such as the Elbe, Oder, Niemen and
Danube. Under article 338, these rules were to be replaced by a Gene;al

351

Convention relating to waterways having an international character.~~

348/ G. Kaeckenbeeck, loc. cit.

j&g/ L.J. Bouchez, "The Netherlands and the Iaw of International Rivers" in
International Taw in the Netherlands, H.F, van Panhuys, W.P. Heere,J,W. Josephus
Witta, Ko Swan Sik, A.M. Stuyt, eds., Alphen aan den Rijn, Sijthoff and Noordhoff,
1978, vol. I, p.251,

350/ League of Nations, Treaty Series, vol. VII,p. 35.
351/ A, Toynbee and F, Israel, op. cit., p. 1489
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(45) The Statute (which is made nn integr-l part of the Barcclonn Ceonvention by
its article 1) contoins the operative rulus on internotional novigable waterwoys.
The gencral definition of such woaterwoays is contoined in crticle 1 of the Stotute:

"In the opplicotion of the Statute, the follouwing cre declored to be
navigable waterways of international conccrn:

"l. All ports which crc noturnlly novigoble to ~nd from the sco

of a woterwey which in its coursc, noturcally novigable to ond from the

sca, scparates or traverscs diffeorent Stotes, and also any port of

any other waterwey acturclly novigable to and from the sea, which

connects with the sco o waterwey naturclly novigable which separates

or troverscs different States.! 352/
(46) Boch State party is required under the Stotute to accord frec accoss to flag
vessels of 21l other States poarty (articic 3) upon o footing of perfect cquality
(article 4) subject to limited exceptions such as sabotage (erticle 5)., Common
obligantions of the riparian Stotes cre highlighted in cxticle 10 which requires
cach such State to maintoin the woterwoy in o novigoble conditicn., This requircement
is coupled with provisions concerning works construction and cost-sharing.
(4?) Even though the Convention wos not universclly accoptod;ﬁiﬁ/ it reflects
substontial agrcement, decloratory of existing internationel law, thot novigotion
of an intcrnotional wotcrcoursce is not controlled by unilatercl decision. The
language of the provisions regording responsibility for upkocp of wotercourscs, for
cost-sharing, ond for the assumption of the obligniion to construct works in the
river may be wanting in o voriety of woys. These provisions represcent, nonetheless,
agrcement on the principle that novigation cntails rights and dutics exercigsed in

common by riparian States for the bonefit of 211 who novigate the river.

(') Specific Conventions on Navipgoble Watcrwoys

(48) The numerous conventions which govern novigotion on individuel internationol
watcrcourses butress the existonce of - and the recognition of the oxistence of -

this community of intcrest,

352/ League of Nations, Trcoty Serics, vol. VII, p. 51. (It should be noted
that article 1 states that tributerics arc to be considered as separate waterways. )

353/ The twenty-onc States which ratificd or ncceded to it were Albenia,
British Empire, Bulgaria, Chile, Colwmbio, Czochoslovakin, . snmark Finland,
Fronce, Greece, Hungory, India (whlch later denounced the Conventlﬁn) Itgly,
Luxenbourg, New Zealand, Norway, Peru, Romania, Sweden, Trailand and Turkey,
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(49) The Scheldt, which has been referred t- above, constitutes a bhistiry of
devel prient of o river repion fron o situotion in which o lower riparian oxercisol
o right to cut off all access to o major port frem the sea, t: o situction in which
the 1 wer and wper riparians not only recognize freedon of noavigotion but ore
cngased in widespread co-operative action to cnsure that vessels; Loth cean poing
and river going, can usce the watercourse for novigation in o safe ond expeditisus
nanncer., This transition fron conflict over rights of navigation on the Scheldt to
co=cperatisn in developing the river for noavigational purposes through
apportionment of benefits and costs parallels the developnent of novipgotionol

uses ~n the great majority of internotional watercourses. A few contemporory
arrangenients will now Bbe cited which illustrate thot, at least for purposcs of
navigation, intcrnational watercourse systens are treated as a shored natural
resourcae,

(50) A most recent illustration is the Treaty for Anazonian Cu-operatiom of

3 July 1978:
Article ITT

"In accordence with and without prejudice to the rights gronted Ly
unilateral acts, to the provisions of bilateral treatics anong the Porties
and to the principles and rules of Internationcl Low, the Contracting
Parties mutually guorantce on a reciprocal basis that there shall be
complete freedom of cormercial navigation on the Anazon and other
international Amazonion rivers, cbscrving the fiscal and police
regulations in force now or in the futurc within the territory of coch,
Such regulations should, insofar as possible, be uniform and favour said
navigation and trade.

Article VI

"In order to cnable the Amazonion rivers o become an effective
conmunication link anong the Contracting Partics and with the
Atlantic Occan, the riparian States interested in any specific problen
affecting free and uninpeded navigation shall, as circunstances noy
warrant, undertake national, bilateral or xu.tilateral rncasurcs cined ot
inproving and making the scid rivers novigable,

"Poragraph: For this purpose, they shall carry out studies into the
neans of climinating physical obstacles to the sald navipgation as well as
the cconcnic and financial inplications so as to put into effect the nnst
appropriate operational neasures." 354/

354/ Intermaticnal Lepal Materials, vol. 17 (1978), p. 1045. Signotorics:
Bolivia, Brazil, Colombia, Ecuador; Guyona, Peru, Surinenc, Venczucla.
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(51) An_ther instructive rce.gniti'm of the bosic principle is found in the

Statute Reloting to the Devel prent =f the Chad Bosin f 1964
Article 7

"The Menber Stoates sholl estoblish common rules for the purposce of
facilitating navigation on the lake and on the navigable woaters in the
Bosin and t. cnsurce the safety and contrcl of novigotion." 355/

(52) One of the more complete, nudern arrangenents is illustrated by the Treaty

on the River Plote Bosing
"Article T

"The Controciing Portics agree to conbine their efferts for the
purposse of pronoting the harmoniocus developnent and physical integration
of the River Plate Basin, and of its arcas of influcnce which are
imedicte and identifiable,

"Sole paragraph., To this ond, they shall proncte, within the
scope of the Basin, the identification of arcas of common interest and
the undertaking of surveys, progrormes and works, as well as the drafting
of operating agreenents and legal instrunents they deen necessory, and
which shall tend toward:

(2) Advancenent ond assistonce in navigation notters; e." 356/

(53) Still other pertinent, illustrative treoty provisions arc the following:
- The Act Regarding Nevigation and Economic Co-operation Between the States

»f the Niger Bosin, of 1963:
YArticle 3

"Nevipation on the River Niger, its tributaries and sub-tributarics,
shall be entircly free for nerchant vessels and leasure craft and for the
transportation of goods and passcengers. The ships and boats of all
notions shall be treated in all respects on a basis of complete cquality." 357/

- The Agrecnent Concerning Co-operation with regard to Navigaticon in

Frontier Waters between the Germon Denmzecratic Republic and Poland, of 1969:

555/ MNiperia's Treotics in Force ... op. cit., p. 221. Signatories:
Cancrcon, Chad, Niger, Niperio.

356/ Infernotional Lepnl Motorials, vol. 8 (1969), pp. 905-906.
Signatories: Argentine, Bulivia, Brezil, Paraguay ond Uruguoy.

357/ TUnited Notions, Tréaty Scriecs, vol. 587, p. 13. Porties: Cancroon,
Chad, Dohoney, Guineca, Ivory Coast, Mcli, Niger, Nigeric, Upper Volta,
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"Article 2

"], The Contracting Parties grant each other, on a basis of complete
equality, the right to navigation in frontier waters,

"2, Sporting and tourist navigation shall be permitted only on the
Odexr.

"Article 3

"Co-operation on the basis of this Agreement for the safe and optimum
conduct of navigation in frontier waters shall include, in particular, the
following functions:

(l) The preparation of rules concerning navigation and
concerning the mexrking of frontier waters for navigation;

(2) Supervision to maintain the order and safety of navigation;
(3) Determination of the depth and breadth of the fairway;
(4) Marking of frontier waters for navigation;

(5) Removal of sunken vessels and other objects in the fairway
which may become a danger to navigation;

(6) Designation of moorings;
(7) Conduct of aid and rescue operations;

(8) Investigation of accidents occurring in the course of
navigation.,

"Article 4

"l. The Contracting Parties shall jointly prepare uniform rules
concerning the regulation of shipping and the marking of frontier waters
for navigation and shall put them into force on the same date.

"2. Provisions not covered by the rules referred to in paragraph 1
which may affect navigation by the other Contracting Pariy shall te agreed
upon with that Party." 358/

— The 1973 bilateral Treaty of the La Plata River and its Maritime Limits:
"Chapter II
"Navigation and Facilities
"Article 7. The Parties mutually acknowledge freedom of navigation,

permanently and under all circumstances, on the River for vessels flying
their flags.

398/ Ibid., vol. 769, pp. 56-58.
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"Article 8. The Parties mutualiy guarantee the maintenance of
Tacilities that have been available up to the present time, for access
to (neir recpective ports.

"Article 9, The Parties muturlly pledge themselves to develop
adequate navigation aids and buoy services within their respective coasgtal
zones, and to co-ordinate the development of the same uithin waters of
common utilization outside of the channels, in such menner as to facilitate
navigation and to guarantee its safety.

"Article 10. The Parties have the vright to use all of the channels
cituated in vaters of common utilizetion, under equal conditions and
under any circumstances.

"iriicle 11, Nevigation shall be permitted in waters of common
utiligation by public and private vessels of the La Plata Basin countries,
and by public and private merchant vessels of third flag States, without
precluding rights which mey have already been granted by the Parties
pursuant to Treaties in force. In addition, one Party shall permit passage
of war vegssels of a third flag State when authorized by the other Party,
provided this does not threaten its public order of security.

"Article 12. Outside of the coastal zones, the Parties, jointly
or individually, may construct channels or undertake other works
pursuant to provisions established in articles 17 to 22,

"The Party who consitructs or has constructed any works shall
continue to be responsibtle for their mointenance and control,

"The Party who constructs or has constructed a channel shall, in
addition, adopt the relevant regulations, shalil exercise surveillance
thereover to insure compliance with adequate means for this purpose, and
shall be responsible for the extraction, removal or demolition of craft,
naval artifacts, aircraft, sunken remains or cargo, or airy other objects
that are likely to constitute an obstacle or hazard to navigation, and
which are located sunken or aground in said waterway.

"irticle 13. In those cases not covered in article 12, the Parties
shall co-ordinate, through the Administrative Commission, a rational
sharing of responsibilities for the maintenance, control and regulation
of the various sections of the chamnels, keeping in mind the special
interests of each Party and the works that each has undertaken.

"Article 14. All regulations relevant to the channels situated
in waters of common utilization, and any substantial or permanent
modification thereto, must be effectuated subject to advance consultation
with the other Party.

"In no case and under no conditions may a regulation be adopted which
might cause appreciable detriment to the navigation interests of either
Party." 359/ :

359/ International Legal Materials, vol. 13 (1974), pp. 251-252. Parties:
Argentina and Uruguay.
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(54) One further example is the Convention Regarding the Régime of Navigation on

the Danube of 1949:
"Article 1

"Navigation on the Danube chall be free and open for the nationals,
vessels of commerce and goods of all States, on a footing of equality in
regard to port and navigation charges and conditions for merchant
shipping. The foregoing shall not apply to traffic between ports of
the same State.

"Article 3

"The Danubian States undertake to maintain their sections of the
Danube in a navigable condition for river-going and, on the appropriate
sections, for sea-going vessels, to ‘carxry out the works necessary for
the maintenance and improvement of navigation conditions and not to
obstruct or hinder navigation on the navigable channels of the Danube.
The Danubian States shall consult the Danube Commission (article 5)
on matters referred to in this article.

"The riparian States may within their own jurisdiction undertake
works for the maintenance of navigation, the execution of which is
necessitated by urgent and unforeseen circumstances. The States shall
inform the Commission of the reasons which have necessitated the works,
and shall furnish a summary description thereof." 360/

(e) The Helsinki Rules
(55) The Helsinki Rules on the Uses of the Waters of International Rivers, of

the International Law Association, address "Navigation" as follows:

"CHAPTER 4 - NAVIGATION

"Article XIT

(1) This Chapter refers to those rivers and lakes portions of which are
both navigable and separate or traverse the territories of two or more
States.

(2) Rivers or lakes are 'mavigable! if in their natural or canalized
state they are currently used for commercial navigation or are capable
by reason of their natural conuition of being so used.

(3) In this Chapter the term 'riparian State! refers to a State through
or along which the navigable portion of a river flows or a lake lies,

2

360/ United Nations; Treaty Series, vol. 33, pp. 197-199. Parties:
Bulgaria, Czechoslovakia, Hungary, Romania, Union of Soviet Socialist Republics,
Yugoslavia.,
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"Article XIIT

Subject to any limitations or qualifications referred to in these
Chapters, each riparian State is entitled to enjoy rights of free navigation
on the entire course of a river or lake.

"Article XIV

'Free navigation', as the term is used in this Chapter, includes the
following freedom for vessels of a riparian State on a basis of equality:

(a) freedom of movements on the entire navigable course of the
river or lake;

(b) freedom to enter poris and to make use of plants and docks; and,

(¢) freedom to transport goods and passengers, either directly or
through transhipment, between the territory of one riparian
State and the territory of another riparian State and between
the territory of a riparian State and the open sea.

"Article XV

A riparian State may exercise rights of police, including but not
limited to the protection of public safety and health, over that pori.on
of the river or lake subject to its jurisdiction, provided the exercise
of such rights does not unreasonably interfere with the enjoyment of the
rights of free navigation defined in Articles XIIT and XIV.

- M"Article XVI
Lach riparian State moy restrict or prohibit the lcading by vessels
of a foreign State of goods and passengers in its territory for discharge
in such territory.

"Article XVIT

A riparian State may grant rights of navigation to non-riparian States
on rivers or lakes within its territory.

"Article XVITI

Eoch riparian State is, to the extent of the means available or made
available to it, required to maintain in good order that portion of the
navigable course of a river or lake within its jurisdiction.

"Article XVIIT bis

1. A riparian State intending to undertake works to improve the
navigability of that portion of a river or lake within its jurisdiction
is under a duty to give notice to the co-~riparian States.

2. If these works are likely to affect adversely the navigational
uses of one or more co-riparian States, any such co-riparian State may,
within a reasonable time, request consultation., The concerned co-riparian
States are then under a duty to negotiate,
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3. If a riparian State proposes that such works be undertaken in
whole or in part in the territory of one or more other co-riparian States,
it must obtain the consent of the other co-riparian State or States
concerncd. The cor-riparian State or States from whom this consent is
required are under a dutly to negotiate.

"Article XIX

The rules stated in this Chapter are not applicable to the
navigation of vessels of war or of vessels performing police or
administrative functions, or, in general, exercising any other form
of public authority.

"Article XX

In time of war, other armed conflict, or public emergency
constituting a threat to the 1life of the State, a riparian State moy
take measures derogating from its oblipgations under this Chapter to the
extent strictly required by the exigencies of the situation, provided
that such measurcs are not inconsistent with its other obligations
under international lau. The riparian State shall in any case
facilitate navigation for humanitarian purposes." Qél/

(56) A commentary to article XIII of the Helsinki Rules quotes. the interpretation
of internat.onal fluvial law set forth by the Permanent Court of International

Justice in the River Oder Case, and says of it: "The Court's statement in the

[sic] respect to the 'perfect equality' of the co-riparian States is but a
specific application of the principle of equality of rights in equitable
utilization.“ﬁég/

(57) This interpretation — to which, as noted above in paragraph (36),
Judge Jiménez de Aréchaga subscribes — is also supported in one scholar's

examination of "equitable utilization", in the following terms:

"While this [River Oder Case] analysis was directed by the
Court to the issue before it - the rights of navigation of co-riparians
on an international river - both its language and its reasoning make
it equally applicable to non-navigational uses. First, the Court

éél/ The Helsinki Rules on the Uses of the Waters of International Rivers,
adopted by the International Lau Association at its fifty-second Conference held
at Helsinki in 1966, referred to as "the Helsinki Rules", International Law
Association, Report of the Fifty-second Conference, Helsinki, 1966, (London,
1967), pp. 478-533 and amended at its fifty-sixth Conference held at New Delhi
in 1974, International Law Association, Report of its Fifty-sixth Conference,
New Delhi, 1974 (London, 1976), pp. xiii, 114-128 (see also Yearbook ... 1974,
vol. II (Part Two), pp. 357-359, document A/CN.4/274, para. 405).

362/ International Law Association, Report of the Fifty-second Conference,
Helsinki, 1966 (London, 1967), p. 507.
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expressly stated that it uves applying 'international fluvial law in
generall, If only the law of navigation were intended,; it could have
been readily so stated. Secondly, !'the requirementc of justice and
the considerations of utility! referred to by the Court apply with
equal force to both navigational and non-navigationcl uses. Thus,
there is no utilitarian or logical bascis for distinguishing the two.
Finally, if novigation on an international river - which involves the
physical entry of foreign vessels into the territory of another
State ~ does not violate State sovereignty, it would seem that,

a fortiori, States would have the right to use the waters of such
river within their own territory subject to 'the perfect equality

of all riparian States' so to do." 363/

6. Sharine c¢f boundary waters

(58) 1In fact, there is substantial direct precedent in treaty law and international
practice for treating the waters of international watercourses as a shared natural
resource, in addition to the body of related precedent found in the sphere of
navigation. Some of this precedent will Le drawn upon in the Commission's
further work on this topic, which will address such general principles of law
governing the use of the water of international watercourses as equitable
utilization and not using one's own to the injury of others. At this juncture,
material relating to the sharing of boundary waters will be get out, for it

so well illustrates that it is an implorented assumption of States that the
waters of an international watercourse constitute a shared natural resource.
(59) The greater proportion of treaties concerning the sharing of fresh water
deal with the use of boundary waters, presumably because the physical nature of
water requires co-operation of States on both sides of a boundary river if
anything more than the most elementary uses are contemplated. Whatever these
treaties show about the content of customary international law, it is submitted
that their assumption that boundary waters are o shared natural resource is
beyond controversy.

(60) A number of treaties regarding hydro-electric use were entered into prior
to Vorld War I between European States. These accepted the necessity for
co-operation and recognized that sharing the -ise of the water is the sensible
gojution. Tor example, the 1913 French-Swiss Conveniion of Berne regarding

the Use of the Rhone River laid down the rule that each State is entitled to

a sharc in the power produced, based upon the fall of the water in relation

to the cxtent of river bank in its territory. Switzerland, therefore, was

363/ J. Lipper, "Equitable Utilization", in The Law of International
Drainage Basius, A.H. Garretson, R.D, Hayton, C.J. Olmstead, eds., Dobbs Ferry,
N.Y., Oceana, _,57, p. 29,
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allocated all the power resulting from the fall of the water in the area where
it occupied both banks of the Rhone; while it would divide equally with France
the power derived from the fall of the water in the area where each is a
riparian;ééé/

A forerunner ot this sharing of the use of the Rhone water was article 5 of
a frontier agreement of 24 November 1824, between the Canton of Neuchdtel

and France:

"The liberty of using the watercoursefor mills and other works and
for irrigation will not be subordinated to the limits of sovereignty. It
will appertain to each bank %o the extent <f half the quantity of flowing

water in the lower state." 565/
(61) The equal division of the use of water of houndary rivers has become a
commonly used norm of sharing. The 1946 Agreement between Argentina and Uruguay
concerning the Utilization of Rapids of the TUruguay River in the Salto Grande

Area provides in article 1:

"The High Contracting Parties declare that for the purposes of this
Agreement, the waters of the Uruguay River shall be utilized jointly and
shared equally." 366/

(62) The 1950 Niagara River Treaty between the United States and Conada provides:
"Article V

"All water specified in Article IIT of this Treaty in excess of
water reserved for scenic purposes in Article IV may be diverted for
power purposes.

"Article VI

"Thz waters made available for power purposes by the provisions of
this Treaty shell be divided equally between the United States of America

and Canada." 367/

(63) The 1938 El Solvador-Guatemala Boundary Treaty provides:

364/ Legislative Texts, p. 708.

jéj/ See Legiglative Texts, p. TO1.

366/ United Nations, Treaty Series, vol. 671, p. 26,

367/ Ibid., vol. 132, p. 228 (also, Legislative Texts, pp. 195-196),
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"Article IT

"Eoch Govermment reserves the right to utilize half the volume of
vater in frontier rivers, either for agricultural or industrial purposes;

.." 368‘

(64) The 1957 USSR-Iran Agreement for the joint utilization of the frontier parts
of the rivers Aras and Atrak for irrigation and power generation contains a precise

provision on division of the watexr:
"Preamble

"The Imperial Govermnment of Iran and the Govermment of Soviet Socialist
Republics, signatories to this Agreement, taking cognisance of the friendly
relations existing between the two countries and desiring further to
strengthen these relations, do hereby agree to utilize their respective
equal rights of fifty per cent of all water and power resources of the
frontier parts of the rivers Aras and Atrak for irrigation, power
generation and domestic use and, to this end, agree to the following
Joint enterprises:

"Article 1

"The parties hereto agree that the utilization of their above
fifty per cent right on the part of each will require separate and
independent division and transmission of water and power in each party's
territory, in accordance with the provisions of a general preliminary
project prepared for the joint utilization of the rivers and mutually
agreed upon., If the activities of one of the parties in utilizing its
fifty per cent of all resources are slower than those of the other,
this fact shall not deprive that party of its right of utilizing all

its share." 369/

(65) A freaty between the Soviet Union and Turkey regarding the Araxe River, which

entered into force on 26 June 1928, provides:
"Article 1
The two Contracting Parties shall have the use of one half of the

water from the rivers, streamsand springs which coincide with the frontier
line between Turkey and the Union of Soviet Socialist Republics.' 370/

368/ League of Nations, Treaty Series, vol. CLXXXIX, p. 295 (also
Legislative Texts, p. 227).

369/ British and Foreign State Papers, 1957-1958, vol. 163, p. 428.
370/ Legislative Texts, p. 384.
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(66) The redraving of the map of Burope after the First World Var caused a

proliferation of boundary uvaier issuec resculting from the couiing into being of
numerous neu boundaries based on rivers. These uvere, in the mein, settled by
treaty., One example of the common solution is found in the Austria-Czechoslovakia

Frontier Treaty of 19Z0:

"Article 28

1. Eech of the tuo States is entitled in principle to dispose of
half the water flowing through frontier waterways ..." 371

(67) The 1922 Agreement between Denmark and Germany relating to frontier

watercourses deals, inter alia, with the use of water for irrigation purposes:
"Article 35

Distribution of Water in Connexion with irrigation works

The proprietors on both banks of any one of the watercourses mentioned
in Article 1 have equal rights as regards the use of the water, so that,
if irrigation works are erected upon one bank, only half of the water
of the watercourses may be assigned to these works. The Frontier Vater
Commission shall establish detailed regulations for the apportionment of
the water in connexion uwith the cerection of irrigation works.

If, however; all the proprietors and usufructuaries of the land on
the opposite bank of the watercourse betueen the point at which the
water is diverted and the point at which it re-enters the watercourse
give their assent, more than half the water mey be applied to irrigation

works on one bank." 372/
(68) Another relatively recent exemple of 50-50 percentage sharing is the Agreement
between Romania and Yugoslavie concerning the construction and operation of the
Jron Gates VWater Power and Navigation System on the River Danube, which entered
into force in 1964:212/ Under article 6, the Parties contribute equally to the
costs of constructing control structures in the Iron Gates sector of the Danuke
and article 8 provides for equal sharing of the power produced.
(69) Although the principle of equel sharing of boundary waters is generally

accepted in treaties, the method of dividing either water use or energy on a

571/ League of Nations, Treaty Series, vol. CVIII, p. 69 (also Legislative
Texts, p. 455).
372/ Ibid., vol. X, p. 221 (also Legislative Texts, p. 591).

373/ United Nations, Treaty Series, vol. 512, p. 42,
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50-50 percentage basis is not the only solution employed. The agreement between
Switzerland and Italy on the Averserrhein basin of 18 June 1949 is a somewhat

specialized treaty, as the preamble indicates:

"The Suiss Federal Council and the Government of the Republic of
Italy,

Having considered an application by the Th&tische Werke fiir
Blektrizitdt Company, Thusis, Switzerland, and the Bdison Company, Milan,
Italy, for the concession of the hydraulic power of the Reno di Lei and
other watercourses situated in the Averserrhein basin,

Hereby recognize that the project submitted for the development in
one single generating station of the hydraulic power of sections of
Swiss and Italian watercourses will ensure the rational utilization of
such power. They nevertheless note that the harnessing and utilization
of such power, which can be ensured only by one single enterprise, should
be the subject of an international agreement taking account of the
differences in the legislation of the two States.

They accordingly agree that the two Governments should authorize
the construction by a single concessionaire, of the installations
necessary for the harnessing and utilization of such power and should
share between them the energy produced, each one subsequently being
free to use in its discretion and in conformity with the principles
of its own legislation, the energy apportioned to it.

For this purpose, they have decided to conclude an agreement ..." 374/

Article 5 provides:

"rticle 5. Teking into account the water and gradients to be
used on the respective territories, it is agreed that 70 per cent of the
hydraulic power produced in the Innerferrera generating station shall
be attributed to Switzerland and 30 per cent to Italy ...". 375/

(70) A 1912 exchange of notes between Spain and Portugal regarding the Exploitation
of Border Rivers for Industrial Purposes contains the provision that each Party is,

"eos entitled to half the flow of water exisiing at the various seasons of the

316/

year.' This system of equal sharing was abandoned in the 1927 Conveniion to
regulate the Hydro-electric Development of the Intermational Section of the
River Douro, in favour of sharing based on segmentation of the watercourse.

It provides:

374/ Legislative Texts, b. 846.
375/ Legislative Texts, p. 847.
376/ Legislative Texts, p. 909.
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"Article 2

"The power capable of being developed on the international section
of the Douro shall be distributed between Portugal and Spain as follous:

"(é) Portugal shall have the exclusive right of utilizing the
entire fall in level of the river in the zone included between the
beginning of the sald section and the confluence of the Tormes and the

Douxo.

"CE) Spain shall have the exclusive right of utilizing the entire
fall in level of the river in the zone included between the confluence of
the Tormes and the Douro and the lover limit of the said international

section; ..." 377/

(71) A somewhat similar type of sharing is provided in the Soviet-Norwegian

Agreement of 1957 on the Utilization of water-power of the Pasvik (Paatso) River:
[Preamble]

"The Govermment of Norway and the Govermment of the Union of Soviet
Socialist Republics,

"Desirous of further developing economic co-operation between Norway
and the Soviet Union, and

"Desirous; to this end, of utilizing the water power of the Pasvik
(Paatso) river; situated on the frontier between Norway and the Soviet Union,
for their mutual benefit on the basis of an equitable apportionment between
the two countries of the rights to utilize this water power,

"Have decided to conclude this Agreement ...
Article 1
"This Agreement concerns the apportiomment betueen Norway and the
Soviet Union of the rights to utilize the water-power of the Pasvik (Paatso)
river from the river mouth up to the point 70.32 m above sea level wyhere
the river intersects the Norwegian-Soviet State frontier ..."

"Article 2

"The Soviet Union shall have the right o utilize the water-power of
the Pasvik (Paatso) rivers:

"Qg) In the lower section, from the river mouth to altitude 21.0 m
above sea level at Svan (Salmi) lake;

377/ League of Nations, Treaty Series, vol. LXXXII, p. 133 (also Legislative
Texts, pp. 911-912).
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"(k) In the upper section, from Fjaer (HSyhen) lake 51.87 m above
sea level to altitude 70.32 m above sea level, where the river intersects
the Noruegian-Soviet State frontier between boundary markers 9 and 10.

"Norway shall have the right to wtilize water-power in the middle
section of the Pasvik (Paatso) river from Svan (Salmi) lake 21.0 m above
sea level to altitude 51.37 m above sea level at Fjaer (HSyhen) lake.®* 378/

(72) There are examples of still other types of sharing, as by the allocation of
wafers for a given time, such as alternate days;ézg/

(73) There are a number of boundary water treaties which recognize the interest
of each riparian State in the water by requiring agreecment on any change in the
water régime., In effect, the decision on the nature and extent of sharing is

postponed. Thus, the 1954 Agreement between Hungary and Czechoslovakia, provides:
"Article 9
"PLANNING

"(1) The Contracting Parties shall establish joint directives for the
preparation of general plans for all hydraulic works as specified in chapter T
which are to be carried out on frontier watercourses. The plans must be
prepared by joint agreement in accordance with the said directives. Each
Contracting Party shall, at its own expense, prepare the plans for works to
be carried out in its territory. The cost of joint plans for works to be
carried out in the territory of both States shall be borne by the Contracting
Parties in accordance with a spearate agreement.

"(2) The plans and all substantial modifications thereof must be
approved by the Contracting Parties. The fransfer of flood-protection dikes
further inland from the river, or the levelling off of dikes at a lower
height, than approved by a plan shall not be considered a substantial
modification of the plan ..." 380/

(74) Similarly, Pocland and the Soviet Union agree, in their 1964 Treaty on the
Use of Water Resources in Frontier Waters, that neither party may, save by
agreement with the other party, carry out any work in frontier waters which may

affect the use of those waters by the other party;égl/

378/ TUnited Nations, Treaty Series, vol. 312, pp. 274, 276 (also
Legislative Texts, pp. 882-883).

322/ See C.-A, Colliard, "Evolution et aspects actuels du régime juridique
des fleuves internationaux", Recueil des Cours 1968-IIT, Leyde, Sijthoff, 1970,
vol. 125, pp. 372-373. .

380/ United Nations, Treaty Series, vol. 504, p. 258 (also Legislative
Texts, p. 566).

381/ Ibid., vol. 552, p. 187.
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(75) A substantial number of treaties dealing with boundary waters, which treat
thove vaters as a sharced naturcl resource to which the principle of equality of
right applies, establish some form of joint board, or watercourse commisgion,
ubhich Le given a measure of authority in the epplication of that principle. For
cxample, the 1946 Agreement between Argentina and Uruguay concerning the

Utilivation of the Rapids of the Uruguay River provides:
"irticle 1

"The High Contracting Parties declare that, for the purposes of this
Apreement; the waters of the Uruguay River shall be utiliged jointly and
shared ecqually.

"Article 2

"The High Contracting Parties.agree to appoint and maintain a Mixed

Technical Commission composed of an equal number of delegates from each

country which shall deal with all metters relating to the utilization,

dammning, and diversion of the waters of the Uruguay River ..." 382/
Other articles of the treaty provide that the Mixed Technical Commission shall
establich its rules and plan of work, apply certain specified priorities of
vater-use, make decisions by majority vote, and, in the absence of a majority or
agrecment by the High Contracting Parties; further provide for submitting the
resultant dispute to arbitration. Article 5 provides:

"The High Contracting Parties agree that permission for the use and

diversion, whether temporarily or permanently, of the waters of the Uruguay

River and its tributaries upstream of the dam shall be granted by the

Governments only within their respective jurisdictions and after a report

by the Mixed Technical Commission." 383/
(76) The 1954 Agreement between Czechoslovakia and Hungary on the Settlement of
Technical and Lconomic Questions relating to Frontier Watercourses provides for
equal sharing, but prohibits construction of workg that may have an adverse effect
upon the watercourse (article 23), Under article 26, a Mixed Technical Commission
is established to give advice on the consequences of the establishment ox
construction of works on the watercourse and whether a special agreement to

384/

authorize such construction is required

382/ Ibid., vol. 671, p. 26
383/ Ibid., p. 30.
384/ Ibid., vol. 504, pp. 268, 270,
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(77) The International Joint Commission (United States and Cancda) is empoucred,
by the provisions of the 1909 Treaty between Great Britain and the United States
Relating to Boundary VWoters, to deal with "uges or obstructions or diversiong,
whether temporary or pemmanent, of boundary waters on either side of the line,
affecting the natural level or flow of boundary waters on the other side of the
line ..." (article III):Eii/ The High Contracting Parties agree that they will
not permit "the construction or meintenance on their respeciive sides of the
boundary of any remedial or protective works or any dams or other obstructions in
waters flowing from boundary waters or in waters at a lower level than the boundary
in rivers flowing across the boundary, the effect of which is to raise fthe natural
level of waters on the other side of the boundary unless the construction or
maintenance thereof is approved by the aforesaid International Joint Commission

(article IV):iéé/

Article VIII provides:

", .. The High Contracting Parties shall have, each on its own side of
the boundary, equel and similar rights in the use of the waters hereinbefore
defirz=d as boundary waters. e..

"The foregoing provisions shall not apply to or disturb any existing
uses of boundary waters on either side of the boundary.

"The requirement for an equal division may, in the discretion of the
Commission, be suspended in the cases of temporary diversions along
boundary waters at points where such equal division cannot be made
advantageously on account of local -conditions, and where such diversion
does not diminish elsewhere the amount available for use on the other
side ..." 387/

In addition, a cardinal provision empowers the International Joint Commission to
examine into and report upon the facts of particular cases and maks recommendations,

and thus establishes the Commission as an effective agency of co-ordinations

"Article TX, The High Contracting Parties further agree that any other
questions or matters of difference arising between them involving the rights,
obligations, or interests of either in relation to the other or to the
inhabitants of the other, along the common frontier between the United States
and the Dominion of Canada, shall be referred from time to time to the
International Joint Commission for examination and report whenever either
the Govermment of the United States or the Govermment of the Dominion of
Canada shall request that such questions or matters of difference be so
referred.,

335/ British and Foreign State Papers, 1908-1909," vol. CII, p. 138 (also
Legislative Texts, p. 261).

386/ Ibid., p. 139 (ibid.)
387/ Ibid., pp. 140-141 (Ibid., pp. 262-263).
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"The Intermational Joint Commission is authorized in each case so
referred to examine intoand report upon the facts and circumstances of the
particular questions and matters referred, together with such conclusions
and recommendations as may be appropriate, subject, however, to any
restrictions or exceptions which may be imposed with respect thereto by the
terms of the reference.

"Such reports of the Commission shall not be regarded as decisions of
the questions or matters so submitted either on the facts or the law, and
shall in no way have the character of an arbitrsl award ..." 388/

Te The provisions of draft article 5

(78) Despite the foregoing body of resolutions and draft principles which support
the concept of shared natural resources and the foregoing body of judicial and
treaty precedent for treating the waters of international watercourses as a shared
natural resource, draft article 5 characterizes the waters of an international
watercourse system as a shared natural resource, only (a) to the extent that the
use of waters of an international watercourse system in the territory of one system
State affects the use of waters of that system in the territory of another system
State and (b) for she purposes of the present articles. These qualilications are
designed to meet criticism of the concept of shared natural resources as unduly
vague and undefined, by confining the application of that concept to the waters of
international watercourses for the purposes of the present articles and in the
measure in which the use of such waters in one State affects its use in another
State. Thus the theme of the articles - that the waters of an international
watercourse system are international only in so far as their use in one system
State affects a use in another system State - is carried through in this article
as well,

(79) Paragraph 2 of draft article 5 further provides that the waters of an
international watercourse system which constitute a shared natural resource shall
be used by a gystem State in accordance with the present articles. It is assumed
that, when the present articles are enlarged, they will include principles which
will give concrete meaning to the parameters of this shared natural resource, and
provide indication as to how this shared natural resource shall be treated. As it
stands, this article simply requires States to use the waters of an internmational
watercourse system as a shared natural resource, with what that implies pursuant

to principles such as the equitable use of those waters and sic utere tuo ut

alienum non laedas,

388/ Ibid., pp. 141-142 (ibid., p. 263)
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(80) One member of the Commission was unable to take a position on drafy

article 5, essentially on the ground of the undetermined meaning of the concept of

o shared natural resource. Since that meaning could be determined only in the light
of further articles, he suw no point in including this draft article. Another -
member stressed the relevance for the topic of the principles of permanent
sovereignty over natural resources. However, his vieu differed from that of
another member, who mointained that that principle does not apply to a shared

natural resource.
Article X

Relationship between the present articler and other treaties in force

Without prejudice to paragraph 3 of article 3, the provisions of the
present articles do not affect treaties in force relating to a particular
international watercourse system or any part thereof or pariicular project,
programme Or USE.

Commentary
(1) There are a substantial number of treaties in force among riparians of
international watercourses. These itreaties may be denominated "system agreements",
though they have not in fact been so called. Avticle X (which has been modelled
on the first paragraph of article 73 of the Vienna Convention on Consular |
Rela.tions)—a:-s-2 is designed to make clear that such treaties in force are in no way
prejudiced or otherwise affected by the provisions of the present articles.
(2) It is believed that such a provision should find its place in the draft
articles, probably just before or among the final clauses. However, the Commission
has taken care todraft the principle now, in order to reassure any States that might tend
to apprehend that the draft articles, were they to come into force as a treaty,
would in some way prejudice or affect existing treaties relating to riawvernational
watercourses. This is not the Commission's intention and would not be the effect
of the draft articles were they to come into force as a treaty. Ariticle X mckes

that clear beyond doubt.

(3) At the same time, as the first clause of article X indicates, the existence of
a treaty relating to a specific international watercourse may not of iiself relieve
system States of that watercourse of an obligation to negotiate in good faith for
the purpose of concluding one or more system agreements. The applicability of that
latter obligation, which is set forth in paragraph 3 of article 3 of the present
articles, depends not on whether there is an existing international agreement
relating to the watercourse in question, but on whether - having regard to the

texrms and effects of the existing agreement as well as other factors - the uses of
an international watercourse system require such negotiations. '

389/ United Nations, Treaty Series, vol. 596, p. 261,
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CHAPTER VI
JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY
A, Introduction

1. Historical review of the worlk

99. In 1977, at its twenty-ninth session, the Commission considered possible
additional topics for study following the implementation of the current programme

of work, and included a section thereon in its report.jgg/ The topic "Jursidictiomnal
immunities of States a=d their property', which had been included by the Commission
in 1949 in its provisional list of 14 tovics selected for codificationjgl/ and
repeatedly mentioned in the Commission's 1973 discussions concerning the review of
its long-term programme of work,igg was recommended for selection in the near
future for active consideration by the Commission, bearing in mind its day-to-day
practical importance as well as its suitability for codification and progressive
development.igi/

100. The General Assembly, having considered the report of the Commission on the
work of its twenty-ninth sess.on, adopted on 19 December 1977 resolution 32/151,

raragraph 7 of which reads as follows:s

"[The General Assembly, ]

"7. Invites the International Law Commission, at an appropriate time and in
slhie 1ight of progress made on the draft articles on State responsibility for
internationally wrongful acts and on other topics in its current programme of
work, to commence work on the topics of international liability for injurious
consequences arising out of acts not prohibited by international law and
jurisdictional immunities of States and their property."

9] .
101, At its thirtieth session, in 1978,544/ the Commigsicn set up a Working Group

to consider the question of the future work of the Commission on the topic and to

390/ Yearbook ... 1977, vol. II (Part Two), pp. 129-130, doc. 4/32/10,
paras. 107=111.

391/ Yearbook ... 1949, p. 281, doc. A/925, para. 16.
392/ Yearbook ... 1973, vol. II, pp. 230-231, doc. A/9010/Rev.l, paras. 173-174.
393/ Yearbook ... 1977, vol. II (Part Two), p. 130, para. 110.

394/ Yearbook ... 1978, vol. II (Part Two), pp. 152-155, doc. 4/33/10,
paras. 179-190.
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report thereon to the Commission. The Working Group was composed as follows:
Mr. Sompong Sucharitkul (Chairman), Mr. Abdullah El-Erian, Mr. Laurel B. Francis
and Mr. Willem Riphagen.

102, The Commission cousidered the report of the Working Group at its 1524th and
1527th meetings, on 24 and 27 July 1978, and on the basis of the recommendations
contained therein, decided to:

”(é) include in its current programme of work the topic 'Jurisdictional
immunities of States and their propexrty!';

(b) appoint a Special Rapporteur for this topics

(¢c) invite the Special Rapporteur to prepare a preliminary report
at an early juncture for consideration by the Commission;

(d) request the Secretary-General to address a circular letter to
the Governmments of Member States irviting them to submit by 30 June 1979
relevant materials on the topic, including national legislation, decisions
of national tribunals and diplomatic and official correspondence;

(e) request the Secretariat to prepare working papers and materials

on the topic, as the need arises and as requested by the Commission or the

Special Rapporteur for the topic.”
103. In addition, the Commission took note of the report of the Working Groupigé/
and included a section thereof iun the relevant chapter of the Commission's report.
It also appointed Mr. Sompong Sucharitkul Special Rapporteur on the topic
"Jurisdictional immunities of States and tﬁeir property".
104, Taking note of the preliminary work done by the International Law Commission
regarding the study of, inter alia, jurisdictional immunities of States and their
property, the General Assembly, by its resolution 33/139 of 19 December 1978,
recommended that the Commission "should continue its work on the remaining topics
in its current programme", which includes the topic under consideration.
105, Pursuant to the Commission's request mnoted in paragraph 102 above, the
Legal Counsel of the United Nations addressed a circular letter dated 18 January 1979
to the Governments of Member States, inviting them to submit by 30 June 1979
relevant materials on the topic, including national legislation, decisions of
national tribunals and diplomatic and official correspondence.
106, At its thirty-first session, the Commission had before it a preliminary report
(A/CN¢4/323) on the topis subn.tted by the Special Rapporteur. The report contained

395/ Ibid., p. 153, para. 188.
396/ A/CN.4/L.279/Rev.1.



five chapters. Chapter I was introductory, stating the purpose of the report,
secgking to identify the types of relevant source materials on the topic and its
appropriate contents, and recalling previous decisions of the Commission and
resolutions of the General Assembly forming a basis for the study. Chapter II
gave a historical sketch of international efforts towards codification, including
those of the League of Nations Committee of Experts, the International Law
Comnission, regional legal committees, and professional and academic circles.
Chapter IIT grouped under four headings the various types of possible source
materials to be examined, namely, the practice of States in the form of national
legislation, judicial decisions of municipal courts, and govermmental practice;
international conventions; international adjudication; and opinions of writers.
Chapter IV gave a rough analytical outline of the possible contents of the law of
State immunity, covering a number of initiél questions; the problem of defining
certain notions; the general rule of State immunity, including the extent of its
application; consent as an element of the rule; some possible exceptions; immunity
from attachment and execution; and other procedural and related questions.

Chapter V underlined the possibility and practicability of the eventual preparation
of draft articles on the topic.

107. The preliminary report was discussed by the Commission at its 1574th and
1575th meetings, held on 23 and 24 July 1979. The Special Rapporfeur indicated,
in introducing his report that, being purely preliminary in nature, it was
designed to present an over-all picture of the topic, without proposing any
solution of each or any of the substantive issucs identified therein. TFeatures of
the Commission's discussion of the preliminary report are noted below in section 2,
containing general remarks concerning the study of the topic and the preparation
of draft articles thereon,

108. It was pointed out in the discussion that relevant materials on State practice,
including the practice of socialist countries and developing countries, should be
consulted as widely as possible., It was also emphasiged that another potential
source of materials could be found in the treaty practice of States, which

indic vted consent to some limitations in specified circumstances. In that
connexion, the Commission decided, at its thirty-first session, to seek further
information from the Governments of Member States of the United Nations in the
form of replies to a questionnaire to be circulated. States know best their own
practice, wantg and needs as to immunities in respect of their activities. The

rules of State immunities should operate equally for States claiming or receiving
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immnities, and for States from which like immunities are sought from the
jurisdiction of their judicial or administrative aumthorities. The views and
comments of Governments could provide an appropriate indication of the direction
in which the codification and progressive development of the international law of
State immunities should proceed.
109. Pursuant to that decision, the Legal Counsel of the United Nations addressed
a circular letter dated 2 October 1979 to the Governments of Member States,
inviting them to submit replies, if possible by 16 April 1980, to a questionnaire
on the topic formulated by the Special Rapporteur.
110, By paragraph 4 of its resolution 34/41 of 17 December 1979, the
General Assembly recommended that the International Law Commission should,
inter alia:
"(e) Céntinue its work on jurisdictional immunities of States and

their property, taking into account information furnished by Governments

and replies to the questionnaire addressed to them as well as views

erpressed on the topic in debates in the General Assembly;"
111. At the present session the Commission had before it the second report on the
topic submitted by the Special Rapporteur (A/CN.4/331 and Add.l), containing the
text of the following six proposed draft articles: "Scope of the present articles"
(article 1); "Use of terms" (article 2); "Interpretative provisions" (article 3);
"Jurisdictional immunities not within the scope of the present articles" (article 4);
"Non-retroactivity of the present articles" (article 5); and "The principle of
State immunity" (article 6). The first five articles constituted Part I entitled
"Introduction", while the sixth article was placed in Part II entitled "General
principles”.
112. The second report submitted by the Special Rapporteur was considered during the
thirty-second session of the Commission at its 1622nd to 1626th meetings, held on
30 June to 4 July 1980. During the discussion, the Special Rapporteur indicated
that the provisional adoption by the Commission of draft articles based on the
proposed draft articles 1 and 6 could provide a useful working basis for the
continuation of the work to be prepared by him. He suggested therefore that the
Commission might, at the present session, wish to concentrate on the proposed
draft articles 1 and 6; draft articles 2, 3, 4 and 5521/ had been submitted for
the preliminary reactions of members of the Commission and their consideration, he

suggested, could be deferred. Concluding its consideration of the second report,.

397/ See motes 401, 402, 404 and 405 below for the texts of these proposed
draft articles.
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the Commission referred to the Drafting Committee draft articles 1 ("Scope of the
present articles") and 6 ("The principle of State immunity"). At its 1634th and
1637th meetings, held on 16 and 18 July 1980, the Commission considered the texts
of articles 1 and 6 proposed by the Drafting Committee and provisionally adopted
those draft articles. Without prejudice to the question of the final numbering of
the articles which may eventually be included, the numbering of articles 1 and 6
was retained.

113. Bearing in mind subparagraph 4(3) of General Assembly resolution 34/141 (see
paragraph 110 above) and the particular importance and relevance of having
available materials on State practice on the topic of jurisdictional immunities of
States and their property, the Commission decided at its present session to renew
through the Secretary-General, the requests addressed to Govermnments to submit
relevant materials on the topic, including national legislation, decisions of
national tribunals and diplomatic and official correspondence,§2§/ and to submit
replies to the questionnaire formulated on the topic.égg/ It also requested the
Secretariat to proceed with the publication of the materials and replies already
received.

2. General remarks concerning the study of the topic and the
preparation of draft articles thereon

(a) Scope of the topic
114. At the thirty-first segsion of the Commission, in 1979,£99/ a consensus of

opinion emerged during the discussion of the Special Rapporteur's preliminary
report to the effect that for the immediate future the Special Rapporteur should
continue his study, concentrating on general principles and thus confining the
areas of initial interest to the substantive contents and constitutive elements of

the general rules of jurisdictional immunities of States. It was also understood

398/ As of 25 July 1980, the Governments of the following 18 Member States had
submitted materials or information relevant to the topic: Argentina, Austria,
Barbados, Chile, Colombia, Czechoslovakia, Finland, Germany, Federal Republic of,
Hungary, Jamaica, Mauritius, Morocco, Norway, Philippines, Poland, Union of Soviet
Socialist Republics, United Kingdom of Great Britain and Northern Ireland and
United States of America.

399/ As of 25 July 1980, the Governments of the following 11 Member States had
submitted replies to the questionnaire formulated on the topic: Brazil, Egypt,
Kenya, Lebanon, Sudan, Sweden, Syrian Arab Republic, Togo, Trinidad and Tobago,
Union of Soviet Socialist Republics and United States of America.

400/ See Official Records of the General Asgembly, Thirty-fourth Session,
Supplement No., 10 (A/34/10) and Corr.l, pp. 512-513, paras. 178, 180-182.
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that the question of the extent of, or limitations on, the application of the rules
of State immunity recuired an extremely careful and balanced approach, and that

the exceptions identified in the preliminary report were merely noted as vossible
limitations, without any assessment or evaluation of their significance in State
practice,

115. At that session it was also agreed, in terms of priorities to be accorded in
the treatment of the topic, that the Special Rapporteur should continue his work on
the inmunities of States from jurisdiction, leaving aside for the time being the
question of immunity from execution of judgement. The Commission also noted the
special nature of the topic under discussion, which, more than other topics
hitherto studied by it, touched on the realm of internal law as well as that of
private international law. A note of caution was sounded, to the effect that the
primary task of the Special Rapporteur was the search for rules of public
international law on State immunities. In that task, he will inevitably have to
examine, inter alia, the judicial or other practice of States as evidence of such
rules. Several important questions of a procedural nature will also have to be
looked into to complete the study. In this connexion, the scope of the topic could
be so delineated as to exclude from the study certain matters such as the "act of
State" doctrine and purely internal law questions.

116. Another point noted at that session and reiterated during the consideration of
the topic at the present session was the widening functions of the State, which
have enhanced the complexities of the problém of State immunities. Controversies
have existed in the past concerning the divisibility of the functions of the State
or the various distinctions between the activities carried on by modern States in
fields of activity formerly undertaken by individuals, such as trade and finance.
Such distinctions were attempted in order to indicate the circumstances or areas
in which State immunity could be invoked or accorded. No generally accepted
criterion has been found. The greatest care iy -alled for in the treatment of this
particular area of the topic.

117. As noted above, the Commission at its present session provisionally adopted
articles 1 and 6 entitled, respectively, "Scope of the present articles" and

"State immunity", on the basis of draft articles submitted by the Special Rapporieur
in his second report. In that report, the Special Rapporteur also proposed, inter

alia, draft article 4 entitled ''Jurisdictional immunities not within the scope of
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the present articles"—gl/ and draft article 5 entitled "Non~retroactivity of the

é—g/ On the suggestion of the Special Ranporteur, the Commission

preogent articles",
agreed to defer consideration, inter a_ia, of these articles until it is in a
position to examine the remainder of the draft articles to be proposed on the

401/ The draft article proposed by the Special Rapporteur reads as follows:

"Article 4. Jurisdictional immunities not within scope
of the present articles

"The fact that the present articles do not apply to Jjurisdictional
immunities accorded or extended to

(i) Diplomatic missions under the Vienna Convention on Diplomatic
Relations of 1961,

(ii) Consular missions under the Viemma Convention on Consular
Relations of 1963,

(iii) Special missions under the Convention on Special Missions of 1969,

(iv) The representation of States under the Vienna Convention on the
Representation of States in Their Relations with International
Organizations of a Universal Character of 1975,

(v) Permanent missions or delegations of States to international
organizations in general,

shall not affect

(a) The legal status and the extent of jursidictional immunities
recognized and accorded to such missions and representatlon of States
under the above-mentioned conventions;

() The application to such missions or representation of States or
international organizations of any of the rules set forth in the present
articles to which they would also be subject under international law
independently of the articles;

(c) The application of any of the rules set forth in the present
articles to States and international organizations, non-parties to the
articles, in so far as such rules may have the legal force of customary
international law independently of the articles." (A/CN 4/331, para. 54).

402/ The draft article proposed by the Special Rapporteur reads as follows:

"Article 5. Non-retroactivity of the present articles

"Without prejudice to the application of any rules set forth in the
present articles to which the relations between States would be subject
under internzational law independently of the articles, the present
-articles apply only to the granting or refusal of jurisdictional
immmnities to foreign States and their property after the entry into
force of the said articles as regards States parties thereto or States
having declared themselves bound thereby." (4/CN.4/331, para. 57).
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topic. It was, moreover, noted that the Special Raproricur had submitted draft
articles 4 and 5 as signposts for the framework of the projected plan of the
draft articles.

118. In this connexion, the Special Rapporteur informed the Commission of his
intention to continue his study of the general principles relating to the topic.
In an effort to provide a preview of possible further general principles which
might provide the basis for proposed draft articles, the Special Rapporteur
indicated that his future reports may be expected to deal, inter alia, with the
following matters: the distinction between cases in which the question of State
immunity arises and the other jurisdictional prerequisites or conditions of
competence are fuifilled, and other cases in which the question of State immunity
does not arise because the territorial State lacks Jjurisdiction or competence under
its own internal law; relevance of consent; voluntary submission; question of
counter-claims; and waiver of State immunity.

(b) The question of use of terms

119. As indicated in the report of the Commission on the work of its 1979
session,égﬁ/ the expression "Jurisdictional immunities" had been understood during
its discussions of the preliminary report submitted by the Special Rapporteur to
cover exemptions from the exercise of various types of governmental power by the
territorial authorities, including the judicial power and the power exercised by
the executive and other administrative authorities. These exemptions did not,
however, in general amount to substantive immunities from legislative
provisions.

120. In his second report, considered by the Commission at its present session,
the Special Rapporteur proposed draft article 2 entitled ''Use of terms® which
included, inter alia, definitional notions for the following terms: immunitys;

jurisdictional immunities; territorial State; foreign State; State property;

40%/ Official Records of the General Assembly, Thirty-fourth Session,
Supplement No. 10 (4/34/10 and Corr.l), p. 513, para. 180.
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troding or commercial activity; and jurisdiotion.égé/ He also proposed draft
article 3, entitled "Interpretative provisions", which contained further

indications of the weanings to be attributed to the terms "foreign State" and

404/ The draft article proposed by the Snecial Rapporteur reads as
follows:

"Article 2. Use of terms

" . TFor the purposes of the present articles:

(g) 'ITmmunity! means the privilege of exemption from, or
suspension of, or non-amenability to, the exercise of jurisdiction by
the competent authorities of a territorial States;

(b) t'Jurisdictional immunities' means immunities from the
jursidiction of the judicial or administrative authorities of a
territorial State; i

(g) '"Territorial State! means a State from whose territorial
jurisdiction immunities are claimed by a foreign State in respect of
itself or its property;

(4) 'Foreign State' means a State against which legal proceedings
have been initiated within the jurisdiction and under the internal law
of a territorial State; '

(e) 'State property' means property, rights and interests which
are owned by a State according to its internal law;

(£) 'Trading or commercial activity' means
(i) A regular course of commercial conduct, or
(ii) A particular commercial transaction or act;

(g) 'Jurisdiction' means the competence or power of a territorial
State to entertain legal proceedings, to settle disputes, or to adjudicate
litigations, as well as the power to administer justice in all its

aspects.

"2, The provisions of paragraph 1 regarding the use of terms in the
present articles are without prejudice to the use of those terms or to
the meaning which may be ascribed to them in the internal law of any
State or by the rules of any international organization.®

(A/CN.4/331, para. 33).
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"jurisdiction" as well as a provision on determining the "commercial character
of a trading or commercial activity".égi/
121. Some members of the Commission had favourable reactions to some of the terms
included in the proposed draft article 2 on use of terms. As tentative
indications, it was said that the term "Jjurisdiction" had been given a marrow
definition in the draft; but that it could be used to cover other types of

power of the State, such as the power of the executive and legislative authoritics,
not necessarily linked to judicial power, administration of justice or other

incidental authorities, Other members thought there was little or no evidence

405/ The draft article proposed by the Special Rapporteur reads as
follows:

"Article 3., Interpretative provisions

"l. In the context of the present articles, unless otherwise provided,

(2) The expression 'foreign State', as defined,in article 2,
paragraph 1 (d) above, includes

(i) The sovereign or head of State,

(ii) The central government and its various organs or
departments,

(iii) Political subdivisions of a foreign State in the exercise
of its sovereign authority, and

(iv) Agencies or instrumentalities acting as organs of a foreign
State in the exercise of its sovereign authority, whether
or not endowed with a separate legal personality and whether
or not forming part of the operational machinery of the
central government.

(b) The expression 'jurisliction'!, as defined in article 2,
paragraph 1 (g) above, includes

(i) The power to adjudicate,
(ii) The power to determine questions of law and of fact,

(iii) The power to administer justice and to take appropriate
measures at all stages of legal proceedings, and

(iv) Such other administrative and executive powers as are
normally exercised by the judicial, or administrative and
police authorities of the iterritorial State,

"2, In determining the commercial character of a trading or commercial
activity as defined in article 2, paragraph 1 (i) above, reference shall
be made to the nature of the course of conduct or particular transaction
or act, rather than to its purpose." (4/CN.4/331, para. 48).
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ot immunity of a State from the jurisdiction of another State in the practice of
States in the widest sense of the executive and legislative power, but would be
prepared to await the result of further research on this point. The terms
"territorial State' and "foreign State" were thought not to be completely
satisfactory for inclusion in the draft articles considered at the present session,
but for want of more readily acceptable terms, they could be used as points of
reference in considering the topic. The term "trading or commercial activity" as
defined and interpreted in proposed draft articles 2 and 3 submitted by the
Special Rapporteur attracted support from some members of the Commission, but
others observed that the nature of the transaction, as an objective criterion,
although affording a useful and practical preliminary test, should be further
qualified by other criteria, so as to achieve a better balance in determining

a fair and just extent of State immunities. Finally, most members of the

Commi ssion thought the interpretative provisions of the Special Rapporteur's
proposed draft article 3 could be considered for inclusion in the commentary

to any eventual article adopted by the Commission on use of terms.

122. It was generally agreed that it would be somewhat premature to discuss the
substance of definitional problems, and drafting concerns conséquent thereto, at
the initial stage of the Commission's work on the topic. It was considered more
prudent to follow the Commission's usual method of examining the question of use
of terms more closely when it approaches the final stages of ifs work on draft

articles.

B. Draft articles on jurisdictional immunities of States
and their property

PART T. INTRODUCTION
Article 1

Scope of the present articles

The present articles apply to questions relating to the immunity of
one State and its property from the jursidiction of another State.
Commentary

(1) One of the initial questions to be determined in the very first instance
is the scope of the draft articles, which may or may not take the form of a general
convention, The purpose of the articles is to codify what might be considered to
be existing customary rules of intermational law on the topic of jurisdictional
immunities of States and their property. Closely linked to the process of

identifying or determining existing rules is the possibility or opportunity of
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progressively developing additional rules to supplement and accelerate the

process of crystallization of norms on the subject.

(2) The identity of the subject-matter to which the articles should apply may be
defined by reference to the ultimate utilization of the draft articles, the scope
of which in turn will become more vivid. The simplest and clearest indication
should directly bring out the composite ingredients or constituent elements of
the topic under examination. In any given situation in which the question of
State immunity may arise, a few basic notions or concepts appear to be inevitable.
In the first place, the main character or the principal subject of the present
study is jurisdictionel immunities or immunity from jurisdiction, whatever the
inherent complexities and subtleties of that notional concept. Secondly, the
existence of two independent sovereign States is a prerequisite to the gquestion of

State immunity, with two States facing each other "par in parem imperium non habet'.

The jurisdictional immunities in question are accorded in normal circumstances to
States, and they are sometimes said to belong to States. On the other hand,
immunities of States are sometimes said to cover or "extend to" property of States,
without becoming, as it were, the right of the property or exercisable by it. It
should be added that the scope of the present articles should be wide enough to
cover not only the questions of jursidictional immunities of States and their
property, but should also include provision for all questions relating to State
immunity. The text of article 1 has been provisionally adopted ty the Commission
to define tentatively the scope of the present articles, as covering questions
relating to the immunity of one State and its property from the jurisdiction of
another State.

(3) Some members of the Commission, however, expressed reservations on the article
since, according to that view, it established no legal rule; it was merely
descriptive, referring to ''questions relating to" the immunities of States. The
article was meaningless with the inclusion of such words as "questions relating
to" because such questions were not identified in any way. The majority of the
members of the Commission, however, believed it preferable to maintain the
reference to "questions relating to" in article 1, at least for the time being,

in order to indicate that the scope of the draft is meant to be a broad one,
encompassing various matters or questions, to be taken up and specified at
subsequent sessions of the Commission, bearing upon the immunity of one State

and its property from the jurisdiction of another State. Once those questions have

been identified and rules relating to State immunity formulated, the wording of

- 327 =



article 1 could be revised to read as follows: "The present articles apply to the

immnity of one State and its property from the jurisdiction of another State."

PART 1I. GENERAL PRINCIPLES

State immnity

l. A State is immune from the jurisdiction of another State in
accordance with the provisions of the present articles.

2. Effect shall be given to State immunity in accordance with
the provisions of the present articles.

Commentary

(1) The formulation of a general rule of State immunity posed serious problems
due to divergent views as to the theoretical foundations or contents of such a
rule; various points of departure are available. The rule of ihe immunity of

one State from the jurisdiction of another could be formulated as an exception

to the basic norm of territorial sovereignty. It could be seen in terms of the
interrelationships between various aspects of sovereignty: territorial sovereignty
and national sovereignty or sovereign equality among States. A formulation along
those lines would involve an assumption or presumption of consent on the part of
the State of the territory, not to exercise its jurisdiction over another equally
sovereign State or its property, even though the latter State's activities may have
been conducted in the territory of the former State. In the ultimate analysis, it
might be necessary, if this approach were to be pursued, to go more deeply beyond
the territorial aspect of State sovereignty to the principle of consent which

lies at the root of other norms of international law.

(2) As the topic is entitled "Jursidictional immunities of States and their
property", it would appear that the more appropriate approach would be to begin
by examining the concept of State imminity itself. In that connexion two or more
theoretical trends might be perceived as to the contents of a rule of State
immunity in contemporary international law. It might be held that there exists

a universal and basic principle of State immunity from which might be carved
exceptions under certain éircumstances. It might also be held, on the other hand,
that there is no such general rule, but rather various rules allowing State
immunity in some circumstances and not allowing it in others. Yet another position

which might be held is that while a general rule on State immunity may well exist,
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that general rule recognizing State immunity also comprises, at one and the same
time, certain restrictions or exceptions to that immunity.

(3) In the light of the above considerations and taking into account the State
practice indicated below, the Commission has attempted to draft an article on the
rule of State immunity which would not completely foreclose or negate any of the
theoretical considerations indicated above. The article is designed to state the
existence of a general rule of State immunity under contemporary customary rules
of international law in relative terms, its qualifications, limits, exceptions and
extent being still subject to verification and formulation in the articles that
will foliow. Paragraph 1 refers to the general rule and reflects an endeavour to
reaffirm the existence of a rule of State immunity providing that a State is
immune from the jurisdiction of another State, while paragraph 2 reinforces the
obligation to implement the general rule or to give effect to State immunity. In
both paragraphs, the scope of application of the rule of State immunity and its
implementation is confined within the purview of, and in accordance with, the
provisions of the present articles. Such confinement takes an objective form
without pre-judging the contents of general principles governing State immunity
or their extent, both in the expansive and the limitative sense. The wording
adopted is indicative of further ramifications, qualifications and limitations,

as well as possible exceptions, to the general rule of State immunity in various
types of circumstances. )

(4) The text of article 6 has been prepared with a view to laying the groundwork
for future work on the topic without prejudicing at this stage the different views
which might be held on the absolute, relative or restrictive nature of a rule on
State immunity. In any event it would appear that what is necessary at the
present stage is an indication that such a rule exists in customary international
law and should be the basis for the commencement of work by the Commission on the
topic. The limits and contours of that rule will become clearer as future proposed
articles on other general principles and on possible exceptions are examined by
the Commission.

(5) Within the Commission, ownposition to article 6 was expressed by certain
members who took the view that the article as presently drafted recognized State
imunity only in so far as provided in the present articles, ana that such an
article was contrary to customary international law, since it denied the existence

of the basic principle of State immunity. Furthermore, one member who held this
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view pronosed a formulation which was designed to set out clearly the principle
of State immunity, while making it evident that the principle might be subject
to exccptions.4o

(6) The above considerations must be viewed against the background of the
practice of States with regard to the jurisdictional immunities of States aund
their pronerty. It is therefore relevant to recount somé of the historical and
legal developments of the rule of State immunity and its rational bases.
Accordingly, it is considered useful to set out thefollowing information based
upon the second report submitted by the Special Rapporteur.

Historical and legal develovments of the rule of State immunity

(7) The general rule of international law regarding State immunity has
developed principally from the judicial practice of States., Municipal courts
have been primarily responsible for the growth and progressive development of

a body of customary rules governing the relations of nations in this particular
connexion., The opinions of writers and international conventions relating to
State immunity are practically all of subsequent growth, although there is
markedly a growing concern apparent in the writings of contemporary publicists
and in relatively recent provisions of treaties and international conventions,
as well as national legislation. The scantiness of pre-nineteenth century
judicial decisions bearing upon the question of jurisdictional immunities of
States serves as eloquent explanaticn for the total absence of reference to the
topic in the classics of international law, and the complete silence in earlier

treaties and internal laws. To give but a few illustrations, neither

kéQﬁ, no

A, GentiliAQZ/ nor H. Grotius,égg/ neither C. van Bynkershoe r

406/ That formulation read as follows: "Bach State is exempt from the power
of any other State. Any State and its State property must not be subject to the
jurisdiction of another State except as provided by the provisions of the present
articles."

407/ A. Gentili, De Legationibus Libri Tres (1594), The Classics of
International Law, Carnegie Endowment for International Peace, Oxford, London,
Clarendon Press, Milford 1933, vol. II, Chap. XIV, concerning the contractscf
ambassadors.

408/ H. Grotius, op. cit., vol. II, Chap. XVIII. s. IV, concerning the
personal inviolability of ambassadors.

409/ C. van Bynkershoek, De Foro Legatorum (1744), The Classics of
International Law, op. cit., Chaps. XIII, XIV, XV and XVI, concerning the
immunities of ambassadors from civil jurisdiction, and Chaps. IV and V, regarding
the immunities of foreign sovereigns and their property. See E.A. Gmir,
Gerichtsbarkeit tiber fremde Staaten (1948), pp. 38-43; and Barbeyrac's
translation of, and notes on, C. van Bynkershoek's De foro competent legatorum

(1723), pp. 43 and 46.

- 330 -



E. de Vattelélg/ reveal any trace of the doctrine of State immunity, although the
problems of diplomatic immunities and the immunities of personal sovereigns receive
extensive discussion in their morumental treatises. Legislative provisions in
Europe or elsewhere and international conventions of the same period make no
mention of any principle of State immunity, while references to the immunities of
ambassadors and personal sovereigns are tc be found in Turopean statutes of the
corresponding perio&éli/ as well as in the case-law of several nations from the
eighteenth century onwards;ﬂlg/

(8) It was mainly in the nineteenth century that national courts began to
formulate the doctrine of State immunity in their practice. Since then, judicial
deliberations of this doctrine have generated a great and divergent volume of
municipal jurisprudence. The diversity and complexity of the problems involved in
the application of this comparatively recent doctrine of State immunity by national

authorities have increasingly enriched the archives of modern international legal
literature.ééé/

410/ E. de Vattel, op. cit., vol. IV, Chap. VII, s. 108, concerning the
immunities of personal sovereigns. E. de Vattel, however, recognized the principle
of independence, sovereignty and equality of States in vol. II, Chap. III, s. 36
and Chap. VII, ss. 79 and 81, and the immunity of the local State or sovereign
from the jurisdiction of its or his own courts in vol., II, Chap. XIV, s. 214.

411/ See, e.g., the British Statute of 7 Amne, c. 12, ss. 1, 2 and 3 (1708),
Act for Preserving the Privileges of Ambassadors and Other Public Ministers of
Foreign Princes and States; and United States Act of 1790 ss. 252-255, 22 USCA RS
ss. 4063; "Whenever a writ or process is sued out or prosecuted ... whereby a
person of any ambassador ... is arrested or imprisoned, or his goods or chattels
are distrained, seized or attacked, such writ or process shall be deemed void.";
and a French decree of 13 Ventbse II which provides: "The National Convention
prohibits any constituted authority from proceeding in any manner again:t the
person of envoys of foreign govermmentis; any claims which may be raised against
them shall be brought to the Committee of Public Safety, which alone is competent
to satisfy them." Another decree, of the Constituent Assembly of 11 December 1789,
also confirmed this principle.

412/ See, e.g., British cases Buvot v. Barbuit (1735-37) Cas. Temp. Talbot
pp. 281-283; Triquet v. Bath (1764) 3 Burr. 1478; a Dutch case reported in 1720
covering the Envoy Extraordinary of the Duke of Holstein, see C. van Bynkershoek,
De Foro Legatorum, Chap. XIV, De Legato Mercatore; French case De Bruc v. Bernard
(1883) Dalloz Périodique 1885-II-194; C.A. Lyon observed: "... it must be
recognized that full immunity from jurisdiction in civil matters is enjoyed by
anyone invested with an official character as representing a foreign government
in any way s..". :

413/ A selected bibliography is annexed to a book by S. Sucharitkul entitled
State Immunities and Trading Activities in Intermational -Law, London, Stevens and
Sors, 1959, pp. 361-380, and more recently in Recueil des cours 1976-I, pp. 212-215.
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(9) It was in the nineteenth century that the doctrine of State immunity came to be
established in the practice of a large number of States. In common law
Jurisdictions, especially in England and the United States of America, the principle
that foreign States are immune from the jurisdiction of the territorial State has,
to a large extent, been influenced by the traditional immunity of the local
sovereign, apart altogether from the application of international comity or

comitas gentium. In England, at any rate, the doctrine of sovereign immunity has

been a direct result of English constitutional usage expressed in the maxim "The
King cannot be sued in his own courts." To implead the national sovereign was
therefore a constitutional impossibility. As the King personified the State,
constitutionally speaking, the courts forming part of the machinery of Jjustice of
the central govermment of that State could not logically exercise Jjurisdiction over
the sovereign, in whose name and in whose name only, they could act. The immunity
of the local sovereign is thus a legacy of legal history. 1ithin the confines of a
territory, the domestic sovereign was the fountain of law and justice. It did
justice not as a matter of duty, but of grace. The immunity of the Crown was later
extended to cover also the sovereign heads of other nations, or foreign sovereigns
with whom at the subsequent stage of legal development foreign States have been
identified. The survival of this ancient constitutional practice in the
international domain is illustrated by the fact that it is still common usage for
English courts to refer to foreign States as foreign sovereigns, particularly in
the present context of State or sovereign immunity.

(10) The basis of immunity has been the sovereignty of the foreign sovereign in a

way analogous or comparable to that of the local sovereign. In The Prins Frederik

(lBZO),Aéé/ the first English case that contained a pronouncement on the principle

of international law relating to jurisdictional immunities of foreign States and

415/

their property, as well as in subsequent cases, in which Jjurisdictional immunity
was accorded to foreign States, the court declined jurisdiction on the grounds that
the foreign State as personified by the foreign sovereign was equally sovereign and
independent and that to implead him would insult his "regal dignity".ﬁié/ In

7
De Haber v. The Queen of Portugal (1851)424/ Lord Campbell C.J., basing sovereign
immunity on international law, said:

414/ (1820) 2 Dodson's Admiralty Reports 451.

415/ See, e.g., Vavagsseur v. Krupp (1878) 9 Ch, D. 351; and
The Parlement Belege (1880) 5 P.D. 197.

416/ Per BEsher L.J. in The Parlement Belge (1880) 5 P.D. 197 at p. 207.

417/ (1851) 17 Q.B. 171.
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"In the first place, it is quite certain, upon general principles ... that
an action cannot be maintained in any English court against a foreign
potentate, for anything done or omitted to be done by him in his public
capacity as representative of the nation of which he is the head; and that no
English court has Jjurisdiction to entertain any complaints against him in that
capacity ... To cite a foreign potentate in a municipal court, for any
complaint against him in his opublic capacity, is contrary to the law of
nations, and an insult which he is entitled to resent." 418/

(11) A further rationalization of the doctrine of sovereign immunity was given by

Brett L.J. in his classic dictum in The Parlement Belge (1880).419

"The principle ... is that, as a consequence of the absolute independence
of every sovereign authority, and of the international comity which induces
every sovereign State to respect the independence and dignity of every other
sovereign State, each and everyone declines to exercise by means of its
courts any of its territorial jurisdiction over the person of any sovereign
or ambassador of any other State, or over the public property of any State
which is destined to public use, or over the property of any ambassador,
though such sovereign, ambassador, or property be within its territory,
and, therefore, but for the common agreement, subject to its jurisdictio.'"420/

(12) That rationale of sovereign immunity appears to rest on a mumber of basic
principles, such as the common agreement or usage, international comity or courtesy,
the independence, sovereignty and dignity of every sovereign authority, representing
a progressive development from the attributes of personal sovereigns to the theory
of equality and sovereignty of States and the principle of consent. Immunities
accorded to personal sovereigns and ambassadors as well as their property appear
to be traceable to the more fundamental immunities of States.
(13) A clearer judicial confirmation of the view that these immunities are
regulated by rules of infernational law can be found in the oft-cited dictum of
Lovd Atkin in The Cristina (1938) :A2%/
"The foundation for the application to set aside the writ and arrest of
a ship is to be found in two propositions of international law engrafted into
our domestic law, which seem to me to be well established and to be beyond
dispute. The first is that the courts of a country will not implead a foreign
sovereign, that is, they will not by their process make him against his will a

party to legal proceedings whether the proceedings involve process against his
person or seek to recover from him specific property or damages.

418/ (1851) 17 Q.B. 171, at pp. 206-207.

419/ (1880) 5 P.D. 197.

420/ (1880) 5 P.D. 197, at pp. 214-215.

421/ (1938) A.C. 485; Annual Digest ... 193840, No. 86
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"The second is that they will not by their process, whether the
sovereign is a party to the proceedings or not, seize or detain property
which is his or of which he is in possession or control.ﬂggg/

(14) State immunity is thus translatable into texms of absence of the power of the
territorial authorities to implead a foreign sovereign. The concept of impleading
relates to the possibility of compelling the foreign sovereign against his will ‘o
become a party to legal proceedings, or otherwise to an attempt to seize or detain
property which is his or in his possession or control.

(15) In a way not dissimilar from developments in England, State immunity in the
practice of the United States of America appears to have taken firm root in common
ground, where the original doctrine of the common law regarding the prerogative of
immunity from suit of the local sovereign had earlier flourished. It may, with
some weight of authority, be contended that the legal basis for the immunity from
suit accorded to foreign Govermments in ﬁnited States practice lies in a principle
which is much more peculiar to the United States Constitution than the common law
doctrine of immunity of the Crown. Its strength lies in the impact of the federal
Constitution of the United States of America and the influence it has on the
necessity to resolve questions to ensure harmony in the reciprdocal relations between
the federal union and its member states.

(16) In Principality of Monaco v. Mississippi (1934)@ the court endorsed the
insistence of Hamilton in The Federalist No., 81, saying: "There is ... the
postulate that States of the Union, still possessing attributes of sovereignty,

shall be immune from suits, without their consent, save where there has been
'a surrender of this Immunity in the plan of the convention!'". This insistence
on the need to safeguard the sovereignty of the member states of the union finds

occasional reinforcement in certain cases in which United States courts have

422/ (1938) A.C. 485, at p. 490; Annual Digest ... 1938-40, No. 86, atp. 252,

423/ 292 United States Reports (1934) 313, 322-323; See G.H, Hackworth,
Digest of international law, vol., IT (1946), p. 402.
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gone to the length of recognizing the same need with regard to member states of a

foreign federal union;égé/

425/

while denying immunity in other cases to other similar
entities.
(17) The judicial authorities of the United States were among the first, in point

of time, to formulate the doctrine of State immunity, not uninfluenced by the

common law concept of the immunity of the domestic sovereign, or unaffected by the
impact of the United States Constitution. The principle of State immunity, which
was later to become widely accepted in the practice of States, was clearly stated

by Chief Justice Marshall in The Schooner Exchange v. McFaddon (1812)42§/ as follows:

"The jurisdiction of courts is a branch of that which Is possessed by the
nation as an independent sovereign power. The Jurisdiction of the nation,
within its own territory, is necessarily exclusive and absolute; it is
susceptible of no limitation not imposed by itself. Any restriction upon it,
deriving validity from an external source, would imply a diminution of its
sovereignty, to the extent of the restriction, and an investment of that
sovereignty, to the same extent, in the power which could impose such
restriction, All exceptions, therefore, to the full and complete power of a
nation within its own territories, must be traced up to the consent of the
nation itself. They can flow from no other legitimate source.

"This consent may be either express or implied. In the latter case, it is
less determinate, exposed more to the uncertainties of construction; but, if
understood, not less obligatory. The world being composed of distinct
sovereignties, possessing equal rights and equal independence, whose mutual
benefit is promoted by intercourse with each other, and by an interchange of
those good offices which humanity dictates and its wants require, all
sovereigns have consented to a relaxation, in practice, in cases under certain
peculiar circumstances, of that absolute and complete jurisdiction within their
respective territories which sovereignty confers. This consent may, in some
instances, be tested by common usage, and by common opinion, growing out of
that usage. A nation would justly be considered as violating its faith,
although that faith might not be expressly plighted, which should suddenly
and without previous notice, exercise its territorial powers in a mamner not
consonant to the usages and received obligations of the civilized world.

424/ See, e.g., Sullivan v. State of S8o Paulo, 122 F. 2d. 355, 360;
Annual Digest .. 1941-42, No. 50; 30 F. Supp. 503. Clark C.J. suggested that
immunity could be grounded on the analogy with member states within the Wiited States
of America. The State Department had recognized the claim of immunity.

425/ See, e.g., Schneider v. City of Rome, 83 NYS 2d. 756, Annual Digest ...
1948, No. 40, the court said at p. 132: "That the city of Rome is a 'political
subdivision' of the Italian Govermment which exercises !'substantial governmental
powers' is not alone sufficient to render it immune." ILcarned Hand C.J. expressed
his doubts whether every political subdivision of a foreign State was immune which
exercised substantial govermmental powers. For further comments,

Sullivan wv. SZo0 Paulo, see Yale Law Journal 50 (1940-41), 1088-1093; Cornell Law
Quarterly Review 26 (1940-41), 721-727; Harvard Law Review 55 (1941-42), 149;
Michigan Law Review 40 (1941—42); Southern California Law Review 15 (1941—42),258.

426/ (1812) 7 Cranch (United States Reports) 116.
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"This full and absolute territorial jurisdiction being alike the attribute
of every sovereign, and being capable of conferring extraterritorial power,
would not seem to contemplate foreign sovereigns, nor their sovereign rights,
as its obJects. One sovereign being in no respect amenable to another; and
being bound by obligations of the highest character rot to degrade the dignity
of his nation, by placing himself or its sovereign rights within the
Jurisdiction of another, can be supposed to enter a foreign territory only
under an express license, or in the confidence that the immunities belonging
to his independent scvereign station, though not expressly stipulated, are
reserved by implication and will be extended to him.

"This perfect equality and absolute independence of sovereigns, and this
common interest impelling them to mutual intercourse; and an exchange of good
offices v ¢h each other, have given rise to a class of cases in which every
sovereign is understood to waive the exercise of a part of that complete
exclusive territorial jurisdiction which has been stated to be the attribute

of every nation." 427/
(18) In this classic statement of the rule of State immunity, the immunity accorded
to a foreign State by the territorial State was founded on the attributes of
sovereign States, including, especially, the independence, sovereignty, equality
and dignity of States. The granting of jurisdictional immunity was based on the
consent of the territorial State as tested by common usage and confirmed by the
opinio juris underlying that usage.
(19) Civil law countries have taken a different route from that followed by common
law Jjurisdictions in the history of legal developments of State immunity.
Primarily, jurisdictional immunity is closely related to the question of
"compétence" which literally means jurisdiction or jurisdictional authority or
power. A brief review of nineteenth century practice of a number of FEuropean
countries could illustrate this point.
(20) In France, for instance, the rule of State immunity received broad application
in the nineteenth century, both in regard to foreign States and also to their
property. The acceptance of the rule of State immunity was worthy of notice in
view of the French legal system under which proceedings could be instituted against

its own Government before the various Tribunaux administratifs. A distinction has

been drawn between "actes dtautorité" subject to the competence of the Tribunaux

administratifs, and "actes de gouvernement" which are not subject to review by

any French authority, judicial or adminigtrative. As foreign affairs form a

significant part of "actes de gouvernement", acts attributable to foreign States,

emanating from the sovereign authority of the Govermment, could generally be

427/ Ibid., at pp. 136-137. See J. Hostie, "Contributions de la Cour Supréme
des Etats-Unis au devéloppement du droit des gens,", Recueil des cours ... 1939-IIT,

vol. 69, pp. 241-343.
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regarded as "actes de gouvernement". Thus, in 1827, the Tribunal civil du Havre

decided in Blanchet v. Gouvernement d'!'Haiti 28 that article 14 of the Code Civil

permitting suits in French courts against foreigners did not apply to a foreign

State. This principle was reaffirmed by the Tribunal civil de la Seine in 1847, in
429/

a case concerning the Government of Egypt, and by the Cour de Cassation, for the

first time, in Le Gouvernement espagnol v. Cassaux (1849).£E22/ The Cour de Cassation

stated the rule of State immunity in the following terms:

"The reciprocal independence of States is one of the most universally
recognized principles of the Law of Nations; - it results from this principle,
that a government may not be subjected, in regard to its undertakings, to the
Jurisdiction of a foreign State; -~ the right of jurisdiction possessed by
each government to judge disputes arising out of acts emanating from it is a
right inherent in its sovereign authority, to which another government may not
lay claim without risking a worsening of their respective relations".431/

(21) This court appears to have founded State immunity on the reciprocal
independence and sovereign authority of the foreign States. This formulation led

commentators of that time to suggest that State immunity be limited to cases where

432/

the foreign State was acting in its "sovereign capacity™. This distinction was

recognized in regard to ex-sovereigns, but was generally rejected by French courts

in the nineteenth century.

428/ Dalloz 1849-I-6; Sirey 1849-I1-83, 25 May 1827; see also Balguerie v.
Gouvernement espagnol, C.A. Paris, 7 January 1825, Dalloz 1849-I-5; Republicue
d'Haiti v. La Maison Ternaux-Gandolphe (1828) and Le Gouvernement d'Espagne V.
La Maison Balsuerie de Bordeaux (1828), Tribunal Civil de la Seine, 2 May 1828,
Sirey 1849-I-85; Dalloz 1849-I-6, 7.

429/ Solon v. Gouvernement Sgyptien, 16 May 1847, Tribunal civil de la Seine,
Dalloz 1849-~I-7; Journal du Palais 1849-I-172.

430/ 22 Januvary 1849, Dalloz 1849-I-7; Journal du Palais 1849-I-166;
Sirey 1849-I-81, 943 see also an interesting foot-note by L.}M. Devill, ibid.,
pp. 81-86: "This is the first ruling by the Cour de Cassation on these important
questions of international law and extraterritoriality, although they had already
been raised in the courts several times'.

431/ Sirey, 1849-I-8l, at p. 935 Dalloz Périodique 1849-I-5, 9:
See C.J. Hamson, "Immunity of Foreign States: The Practice of the French Courts",
British Year-Book of International Law, vol. 25 (1950), 293, at p. 30l. Compare
a decision by the Conseil d'Etat, 2 May 1828, Dalloz 1849-I-6; Sirey 1849-I-89;
Gazette des Tribunaux, 3 May 1828, that article 14 of the Code Civil did not apply
to foreign ambassadors resident in France.

432/ See, e.g.y C. Demangeat, Revue Pratique I (1856), 385-397; dibid.,
VII (1859), 182-186, Conférence des Avocats de Paris, 27 December 1858: "Can the
French courts enforce the attachment in France by a Frenchman of funds belonging to
a foreign government?!
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(22) In Belgium, articles 52 and 54 of the Civil Code adopted the principles of
article 14 of the French code civil permitting suits against foreigners before the
local courts. Tollowing the reasoning advanced by French courts, jurisdictional
immunities were accorded to foreign States whenever the exercise of territorial
Jurisdiction would violate the principles of sovereignty and independence of States.
Thus, in a case decided in 1840, the Appellate Court of Brussels disclaimed
jurisdiction against the Netherlands Government and a Dutch public corporation,
holding both defendants to represent the Dutch State. Immunity was based on "the
sovereignty of Nations" and "the reciprocal independence of States".ééé/ In its
reasoning, the court appears to have rationalized State immunity by analogy with
the basis of diplomatic immunities. The Court said:
"It must therefore be held with' the weightiest authorities that the
immunities of ambassadors are the consequence of the representative character
with which they are invested and stem from the independence of nations, which

are deemed to act through them; the principles of the Law of Nations
applicable to Ambassadors are applicable a fortiori to the nations which they

represent".
(23) In Italy, the rule of State immunity was recognized and apﬁlied by Italian
courts in the nineteenth century. Immunity was viewed as a logical result of the
independence and sovereignty of States. Butbt even at the very outset, in Morellet
v. Governo Danese (1882),£é§/ the Corte di Cassazione di Torino distinguished
between the State as "ente politico" and as "corpo morale" and confined immunity

to the former. The court stated that "it being incumbent upon the State to provide

for the administration of the public body and for the material interests of
individual citizens, it must acquire and own property, it must contract, it must sue

and be sued, and in a word, it must exercise civil rights in like manner as any

other juristic person or private individual;ééé/ A similar distinction was made

between the State as "potere politico" and as "persona civile" by the Corte di

Cassazione di Firenze in Guttieres v. Elmilik (1886).551/ Jurigdiction was

43%/ Société Général pour favoriser 1'indusitrie nationale v. Le Syndicat
d'amortissement, le Gouvernement des Pays-Bas, and le Gouvernement Belge,
Cour d'Appel, 30 December 1840, Pasicrisie Belge 1841-II-33. The decision was not
altogether uninfluenced by the Treaty of Peace between Belgium and Holland. See
E.W. Allen, The Position of Foreign States before Belgian Courts, New York,

Macmillan, 1929, pp. 4-7.
434/ Pasicrisie Belge 1841-II-33, at pp. 52-53.
435/ Giurisprudengze Italiana, 1883-I-125, at pp. 130-131 et seq.
Aéé/ Ibid., at pp. 130-131; see Harvard Draft, op. cit, at p. 482.
437/ Foro Italiano 1886-I-913, 920, 922; Iucca ibid., 1886-I-490;
Harvard Draft, op. cit., at pp. 622-623,
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exercised in respect of service rendered to the Bey of Tunis. Another distinction

was recogniged the following year by the Corbte d'Appello di Lucca in 1887,Aé§/

between "atti 4! impero! and "atti di gestione" in another case commected with the

same Bey of Tunis.
(24) In Prussia, the Minister of Justice was empowered by legislation to authorize
239/ 14 1819, the Prussian Minister of

Justice refused an order of attachment made by the Court of Saarbrlicken against the

certain measures ordered by the judiciaxry.

Government of Nassau, on the ground that the general principles of sovereign immunity
formed part of international laws In a letter to the Advocate-General, the Minister
based immunity on the grounds that the exercise of jurisdiction against foreign
governments was not consonant with international law maxims as they had developed,
and that the Prussian Government would not brook such an action against itseld,
thereby recognizing it as in contradiction with the law of nations;éég/ This view
of the law was adopted by German courts in later nineteenth century cases.Aﬁi/
(25) Apart from the common law jurisdictions and the civil law systems already
examined, the judicial practice of other countries prevailing in the nineteenth
century was not so firmly established on the question of jurisdictional immunities
of foreign States and their property. Countries belonging to the developing
continents such as Africa, Asia and Latin America were preoccupied with other
problems. DPeoples were struggling to assert their self-determination and o regain

or recover complete political independence. The process of decolonization was to

438/ C.A. Lucca, 1887, Foro Italiano 1887-I-474, at pp. 485-486. Compare the
decision of the same court in Elmilik v, Mandataire de Tunis, La Legge, 1887-II-569,
as reported in Clunet 15 (1888), 289. The Court stated: "Treasury bonds issued
by a foreign govermment ... result from an act of mere administration by the
government and not from the exercise of the right of sovereignty".

439/ The doctrine of State immunity was traceable back to the Prussian General
Statute of 6 July 1793, s. 76, which obliged the courts to notify the Foreign Office
whenever the personal arrest of a foreigner of rank was contemplated. A Prussian
Order in Council of 14 April 1795 provided for exemption from arrest for German
princes as well as foreign princes unless otherwise ordered by a Cabinet Minister.
This rule was limited to German princes by the Declaration of 24 September 1798,
but revived by the General Statute of 1815 in respect of foreign princes. See
E.W, Allen, The Position of Foreign States before German Courts, New York,
MacMillan, 1928, pp. 1-3.

440/ Ibide, Pe 3e

441/ See e.g.; a decigion of the Prussian Superior Court in 1832, and a
Prussian Order in Council of 1835, ibid., pp. 4-5.
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acquire its impetus much later, after the advent of the United Nations and the
adoption hy the General Assembly resolution 1514 (XV) of 14 December 1960;442/

The Asian countries that maintained their sovereign independence throughout the
nineteenth century and all through their national history did not escape subjection
to a so-callz=d "capitulation régime", whereby some measures of extraterritorial
rights and powers were recognized in favour of foreign States and their subjects.
The question of State immunity was relatively insignificant, since even foreigners
were outside the competence of the territorial authorities, administrative or
judiciale It was not until well into the present century that extraterritoriality
was gradually and ultimately abolished, leaving behind certain traces of misery and
injustice in the memories of territorial States which had had to endure the régime
as long as it 1asted;4é§/ The Latin American continent was comparatively more
recent in its emergence as a new continent of thriving independent sovereign nations.
Socialist States had not yet been established in Eastern Europe at that time. There
were, as such, scarcely any reported cases from these countries in the nineteenth
century on this particular question of State immunity. _

(26) It should be observed, at this point, that the rule of State immunity,

which was formulated in the early nineteenth century and was widely accepted

in common law countries as well as in a large number of civil law countries

in Europe in that century, was later adopted as a general rule of customary
international law on a solid basis in the current practice of States. Thus,

the rule of State immunity continues to be applied, to a lesser or greater

extent, in the practice of the countries already examined in connexion

with its case-law in the nineteenth century, both in common law Jurisdictions AAA/

442/ This resolution is in part an answer to the call made in the final
communiqué of the Asian-African Conference, in Bandung, 24 April 1955, sect. D,
"Problems of Dependent Peoples'.

443/ See e.g., A Heyking, 1'Exterritorialité, Paris, 1889 and
"exterritorialité et ses applications en Extréme-Orient", Recueil des cours ...
1925-1T, vol. 7, p. 241, as well as W. Koo, The Status of Aliens in China,

New York, 1912.

444/ See e.g., The Porto Alexandre (1920) p. 20; The Crigtina (1938)
A.C. 485 Compania Mercantil Argentine v. USSB (1924) 40 TIR 60l; 93 LJ XB 816;
Baccus v. Servicio National del Trigo (1957) 1 @B 4385 Berigzi Bros, v.
The SS Pesaro (1925) 271 US 562; US Mexico v. Schmuck (1943) 293 NY 264;
Isbrandtsen Tankers v. President of India (1970) International Legal Materials,
vol. X, No. 5, pp. 1046-1050.
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and in civil law systems in,Europe.AAi/ Its application seems to be consistently
followed in other countries. To give an example, the District Court of Dordrecht in
the Netherlands in F. Advokaat v. I. Schuddinck & den Belgischen Staat (1923)A£§/

upheld State immunity in respect of the public service of tug-boats. The Court said:

"The principle (of immunity), which at first was recognized in respect of
acts Jjure imperii only —-- has gradually been applied also to cases where a
State, in consequence of the continuous extensions of its functions, and in
order to meet public needs, has embarked upon activities of a private-law
nature; ... this extension of immunity from Jjurisdiction must be deemed to
have been incorporated into the law of nations, «..".447/

(27) Another interesting illustration of the current State practice is the recent

decision of the Supreme Court of Austria in Dralle v. Republic of Czechoslovakia

(1950);44§/ which confirmed State immunity in respect of acta jure imperii. After

reviewing judicial decisions of various national courts and other leading

authorities on international law, the Court stated that:

"The Supreme Court therefore reaches the conclusion that it can no longer
be said that under recognized international law so-called acta gestionis are
exempt from municipal jurisdiction. ... Accordingly, the classic doctrine of
immunity has lost its meaning and, ratione cessante, can no longer be
recognized as a rule of international law".449/

Without, at this stage, attempting to verify the measure or extent of application

of State immunity to various types.of activities attributable to foreign States,

suffice it to restate that there is clear authority in the established practice of
States confirming the general acceptance of the rule of State immunity in respect

of foreign States and their property.

445/ See e.g., Epoux Martin v. Bangque d'Espagne (1952) Clunet 80 (1953), p. 6543
Governo francesa v. Serra (1925) Monitore (1925), pp. T77-778, Rivista 17 (1925)
pp. 540-555; De Ritis v. Governo degli Stati Unite d'America (1971) Rivista 55
19723, pp. 483-877; Iuna v. Repubblica Socialista di Romania (1974), Rivista 58
1975) pp. 597-599; Dhelles and Masurel v. Bangue Centrale de la Republique de
Turquie (1963), Journal des Tribunaux Belges, 19 January 1964, pp. 44-46.

446/ Weekblad van het Recht, 1923, No. 11 088, 5:2.

447/ N. J. 1924, p. 344; Annual Digest ... 1923-24, No. 69, at p. 133;
Harvard Draft, pp. 630-631; with a critical note by G. van Slcoten, Bulletin de
1" Institut Intermédiaire International, vol. 10, p. 2.

- 448/ International Law Reports 1950, No. 41, 138; Clunet 77 (1950), 747;
Osterreichische Juristen Zeitung 5 (1950), 341, No. 356 (included in materials
submitted by the Government of Austria).

449/ Tncluded in materials submitted by the Govermment of Austria. See also
International Law Reports 1950, No. 41, at p. 163.
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(28) Illustrations of the current practice of States reconfirming the general
acceptance of the rule of State immunity have been furnished by replies and
information submitted by Governments (see paras. 105 and 109 above). Thus, in its
ruling of 14 December 1948,459/ Poland's Supreme Court stated: "The question of
Jjurisdiction by Polish couris over other States cannot be based on the provisions of
articles 4 and 5 of the Code of Civil Procedure of 1932; a foreign State cannot be
considered an alien in the meaning of article 4 of the Code of Civil Procedure nor
of the provisions of article 6 of the Code which applies to diplomatic
representatives of such a State ... In deciding upon the questions of court
immunities with regard to foreign States, one should base directly on the generally
recognized principles accepted in international Jjurisprudence, outstanding among
which is that of reciprocity among States. The principle consists in one State
rejecting or granting court immunity to another State to the very same extent as the
latter would grant ox reject the immunity of the foreigner'. The ruling of the
Supreme Court of Poland of 26 March 1958;4§l/ stipulates that due to customary
international practice, whereby bringing summons against one State in the national
courts of another State is inadmissible, Polish courts, in principle, are not
competent to deal with cases against foreign States.

(29) Similarly, courts in the Latin American continent have reaffirmed the rule of
State immunity. Thus, the Suprema Court of Justice of Chile, by a decision of

3 September 1969;452/ upheld the principle of State immunity stating that "it is a
universally recognized principle of international law that neither sovereign nations
nor their Goverrments are subject to the jurisdiction of the courts of other
countries. There are other extrajudicial means of claiming from those nations and
their Governments performance of the obligations incumbent on them". By a more

recent decision of 2 June 1975, in A.Senerman v. Republica de Cubay the Court

declined jurisdiction on the ground that "foremost among the fundamental rights of
tates is that of their equality and from the equality derives the need to consider

each State exempt from the jurisdiction of any other State. It is by reason of this

450/ C. 635/48 -~ Pafistwo i Prawo 1949, No. 4, p. 119 (included in materials
submitted by the Government of Poland).

451/ 2 C.R. 172/56; Orzecznictwo Sadéw Polskich, 1959, No. 6/60 (ibid.).
452/ Included in materials submitted by the Government of Chile.

453/ Ibid,
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characteristic, erected into a principle of international law, that in regulating
the jurisdictional activity of different States the limit imposed on this activity,
in regard to the subjects, is that which determines that a sovereign State must not
be subject to the jurisdictional powexr of the courts of another State'.

(30) The courts of Argentina have also accepted the rule of State immunity. In

Baima & Bessolino v. el Gobierno de Paraguay;éié/ the court held that a foreign

Government cannoit be sued in the courts of another country without its consent. In

another case, involving the vessel Cabo QuilatestZi/quuisitioned by the Spanish

Government during the Civil War, and assigned to the auxiliary naval forces for
Government Serxrvice, the Court, recognizing the sovereign immunity of the Spanish
Government, observed that it was a fundamental principle of public international law
and constitutional law that there could be no compulsion of a State to submit to
territorial Jurisdiction. The Court stated:
"The wisdom and foresignt of this rule of public law are unquestionable.
If the acts of a sovereign State could be examined by the Courts of another
State and could perhaps contrary to the former'!s wishes be declared null and
void, friendly relations between Governments would undoubtedly be Jeopardized
and international peace disturbed".456/
(31) While recent African decisions have not been widely known or published for the
probable reason that few occasions have arisen for such decisions, Asian courts have
had opportunities to express their views on the principle of State immunity.
Reported decisions have recently bécome available from English-speaking Asian
countries, following a pattern closely associated with developments in Anglo-American
practice. While there is a certain harmony in the case-law of Commonwealth
countries, owing to the possibility, in some cases, of appeal to the Privy Council,
a recent collection of the decisions of the Philippine Supreme Court on
Jurisdictional immunities of the State and its propertiesAEZ//is most revealing in
the emergence of trends and confirmation of practice closely resembling developments
in the United States of America, allowing for different circumstances and variations

/
in the judicial reasoning. Thus, in Larry J. Johnson v. Howard M. Turner(l954),£§§/

454/ Fallos No. 123, p. 58 (included in materials submitted by the Government
of Argentina).

455/ Fallos No. 178, p. 173 (ibid.).

456/ Included in materials submitted by the Govermment of Argentina.

AEZ/ Included in materials submitted by the Government of the Philippines.
458/ Ibid., No. L-6118, 26 April 1954.
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that Court held the action to be really a suit against the Government of the
United States acting through its agents, and that because the said Government had
not given consent thereto, the trial courts had no jurisdiction to entertain the
case. In Dorald Baer v, Hon., Tito V. Tizon (1974),552/ the Court held that a

foreign Government acting through its raval commanding officer is immune from suit

relative to the performance of an important public function of any Govermment - the
defence and security of its naval base in the Philippines under a treaty.

(32) The preceding survey of the judicial practice of common law Jurisdictions and
civil law systems in the nineteenth century and of other countries in the
contemporary period indicates a uniformity in the acceptance of the rule of State
immunity. While it would be neither possible nor desirable to review the current
case-law of all countries, whick might uncover some discrepancies in historical
developments and actual application of the principle,460 it should be observed that
for countries having few or no reported judicial decisions on the subject, there is
no indication that the concept of State immunity has been or will be rejected. The
conclusion seems warranted that in the general practice of States as evidence of
customary law, there is little doubt that a general rule of State immunity has been
firmly established as a noxrm of customary international law.

(33) The practice of States in regard to Jurisdictional immunities of foreign States
and their property has been gathered mainly from judicial decisions constituting

the Jjurisprudence or case—law of individual nations. As Immunities or exemptions
from jurisdiction are accorded to foreign States by the territorial authorities,
judicial or administrative, which in so doing have decided not to exercise the power
normally vested in them, such decisions are to be found in the records of the courts
or the official reports of decided cases more often than in the files or public
records of the police or other administrative authorities. On the other hand, in the
practice of several countries, the executive branch of the Government has undertaken
the task or assumed an active part in the process of decision-making by the courts of
law. Thus it is not umnatural to enquire further into the govermmental practice of

States in order to appreciate the over-all practice attributable to States as

459/ Ibid., No. L. 24294, 3 May 1974.

460/ For instance, in The Secretary of State of the United States of America v.
Gammon-Layton (1970, All Pakistan Legal Decisions, Karachi, vol. XXIII (1971), p. 314)
an appeal for immunity of a foreign State was dismissed by the Appellate Court of
Karachi, holding Section 86 of the Civil Procedure Code (V of 1908) applicable to
foreign rulers and not to foreign States as such, and that it was wrong to hold that
the principles of English law had to be followed in the construction of that section.
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evidence of general custom. This enquiry may reveal an interesting phenomenon. It
is not uncommon that, in litigation involving foreign States or Governments, the
executive branch of the Govermment of certain States may have a more or less active
role to play or may intervene or participate, at one stage or another, in legal
proceedings before the Court. The govermmental agencies involved in the process
could be the Ministry of Foreign Affairs, the Ministry of Justice, the Attorney
General's Office, the Office of the Director of Public Prosecutions, or other like
offices of equivalent designation or comparable functions.

(34) In some countries, a legal proceeding against a foreign prince is not legally
permissible without prior authorization by a Cabinet Minister or by the

461/

Govermment. This requirement of prior govermmental authorization is probably
attributable to one of the rational bases for State immunity, namely, the fact that
the conduct of foreign relations could be jeopardized by uncontrolled or
unauthorized proceedings against foreign sovereigns or foreign States. DIxercise or
assumption of jurisdiction by the territorial court might also in certain cases
cause political embarrassment for the political branch of the home Government.éég/
Therefore, the decision which, on the face of it is purely judicial, may have been
influenced by political considerations emanating from the territorial Govermment oxr
its political branch, because the matiter may have the potential tendency to affect
adversely the conduct of foreign affairs, or the Govermment may run the risk of
political embarrassment in international relations as well as in the internal
political arena.
(35) The executive could participate or intervene in lezal proceedings before the
territorial court in several ways and at various stages. First, it could do so as
regards questions of fact or status, such as the existence of a state of war or
peace, the question of recognition of a foreign State or Govermment, the official
acceptance of the representative character of a delegation or mission, the legal
status of an agency or instrumentality of a foreign State or Government, the official
text of legal provisions or statutes of a foreign country establishing an entity or
Aél/ See, e.g. the Prussian practice noted in paragraph (24) above, The
practice of Dutch Courts has also been influenced by intermittent interpositions of
the executive either directly or through the legislature. Compare the Pakistani

case of Secretary of State of the United States of America v. Gammon Layton (1970)
in the preceding note,

462/ See, e.g. the Philippines case of Baer v. Tizon (1974) No. L-24297, noted
in paragraph (31) above. For United States cases, see U.S. Mexico v. Schmuck (1943),
293 N.Y. 264; Lx parte Peru, 318 U.S. 578; The Beaton Park (1946) 65 I'. Supp. 213;
The Martin Behrman (1947) 75 F. Supp. 48; Isbrandtsen Tankers v. President of India
(1970), International Legal Materials, vol. X, No. 5, p. 1046.
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incorporating a legal body. Verifications and confirmations of such facts could
have a direct bearing on the question of State immunity, whether or not in a given
case, a claim of immunity is upheld or rejected. 1In the practice of some countries,
where the acceptance of a statement of fact by a foreign Governmentfgzz/or the
detzrmination of the question of statusfgé&/by'the executive has been regarded as
binding on the courts and decisive as to those facts and status, the courts
nevertheless retain jurisdiction to decide other questions left open for
determination. Thus, where the executive has sustained the claim of immunity, the
courts could decide whether there had been a waiver of immunity, or submission to
the jurisdiction on the part of the foreign Government:ééi/

(36) Apart from the determination of the question of fact or of status, the

executive may also have the right to intervene amicus curiae, through a responsible

governmental agency such as the Attorney General, for example, by making s
suggestion to the effect that in a given case immunity should be accorded or denied.
It is a matter of considerable controversy whether the judicial authority would
necessarily follow a positive or negative suggestion from the executive. The weight
of persuasiveness of such a suggestion very much depends on the prevailing attitude
of the court at the material time. Since the judiciary, in principle as well as in
practice, is generally independent of the executive in matters of adjudication,

it appears that the courts are not always bound to follow the lead of

the executive in every case. If the executive suggests that immunity

should be accorded, the courts are likely to follow suit;ééé/ although not

463/ See, e.g. The IToannis P. Goulandris (1941) D.C.N.Y., 40F. Supp, 924;
39 F. Supp. 630.

464/ See, e.g., F.W. Stone Engineering Co. v. Petroleos Mexicanos (1945)
42 At. 2 4, 57; Annual Digest ... 1946, No. 31, at p. 71l: "a determination by the
Secretary of State with respect to the status of such instrumentaiities is as
binding on the courts as is his determination with respect to the foreign government
itself". U.S. v. Pink, 316 U.S. 203. For English cases, see, e.g., Krzjina v.
The Tass Agency (19495 2 A1l B.R. 2743 Compalfiia Mercantil Argentina v. U.S.S.B.
131 L.T. 388, Annual Digest ..., 1923-1924, Case No. 73, pp. 138-140;
Baccus v. Servicio nacional del Trigo (1957) 1 Q.B. 438. .

465/ See, e.g., Mexico v. Schmuck (1943), 293 N.Y. 264 and 768; 294 N.Y. 265;
Annual Digest ... 1943-45, No. 21, p. 755 Ulen's Co. v. Bank Gospodarstwa Kraijowgo
(1940) 24 N.Y.S. 2d, 201, Annual Digest ... 1938-40, No. 74, pp. 214-215.

_ééé/ See, e.g., Chief Justice Stone in Mexico v. Hoffman (1945) 324 U.s. 30-42,
at pp. 35-36: "It is therefore not for the courts to deny an immunity which our
government has seen fit to allow, or to allow an immunity on new grounds which the
government has not seen fit to rscognize'. Compare Ex parte Peru (1943)318'U.S.578.
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in every conceivable instanoe;ééZ/ If, however, the political branch of the
Government refrains from suggesting immunity, the courts may still grant

jurisdictional immunity, not out of wilful disregard, but in principle to assert

468/

their independence from other branches of the Goverrment.
(37) The hesisations entertained by the courts in regard to "suggestions'" made by
the executive through the Attorney General or other officers acting under the
direction of an analogous agency, have led the executive to assume a more prominent
part in the process of decision-making. It is true that the executive branch of the
Government may recognize or allow a claim of immunity, which the courts may be bound

to follow, and all questions connected with the claim of immunity may cease to be

469/

judicial when the executive has authoritatively recognized the claim of immunitys
Courts are not always enthusiastic to follow the lead of the executlve.———/ Thus,
whenever the necessity arises, the executive might resort to other means to ensure
its leading role in this particular connexion. It could make a declaration of a
general policy regarding the application of the rule of State immunity, for instance,

by imposing some restrictions or 11m1tat10ns.47 / It could also advise the State to

become party to an international or regional convention on State immunities which

Aél/ See, e.g., Miller et al. v. Ferrocarril del Pacifico de Nicaragua (1941)
137 Maine 251; 18 Atl. 2d. 688; Annual Digest ... 1941-42, No. 51; Mexico v.
Schmuck in note AQ;/ above; and F.W. Stone FTugineering Co. v. Petrdleos Mexicanocs
31945) 42 Atl, 2d. 57; Annual Digest ... 1946, Wo. 31; See also A.B. Lyons,
British Year-Book of International Law, vol. XXIV (1947), p. 116.

468/ See Berizzi Bros. Co. V. Steamship Pesaro, 271 U.S. 562 {(1926)

469/ See, e.g., United States of Mexico v. Schmuck {19.3) 392 N.Y. 264;
Annual Digest ... 1943-45, No. 21, and Ix parte Republic of Peru, 318 U.S. 578.

470/ See, e.g., Mexico v. Hoffman (1945) 324 U.8. 30, 353 American Journal of
International Law vol. 39 (1945), 5863 Annual Digest ... 1945-45, No. 39. See
A.B. Lyons, "Conclusiveness of the 'suggestion' and Certificate of the American
State Department", British Year-Book of International Iaw, vol. XXIV (1947), p. 116.
Compare the role played by the various Secretaries of State of the United Kingdom
in regard to questions of status of foreign sovereigns, such as Duff Development Co.
v. Kelantan Government (1924) A.C. 797; and Kahan v. Pakistan (1951) 2 K.B. 1003.

471/ See, e.g., a letter of 5 May 1952, in which J.B. Tate, Acting Legal
Adviser to the U.S. Department of State, wrote: "It will hereafter be the
Department's policy to follow the restrictive theory of sovercign immunity in the
consideration of requests of foreign govermments for a grant of sovereign immunity".
Department of State Bulletin, vol. 26, p. 984; see also W.W. Bishop Jr., "New
United States Policy Limiting Sovereign Immunity", Amerloan Journal of Tnternational

law, vol. 47 (1953), p. 93, at p. 94.
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would oblige the judicial authorities to observe the new trends.ﬂlg/ It could also
introduce, or cause to be adopted, legislation more in line with the general
direction in which it considers international law to be progressivelydevelopinguézz/
(38) The political branch of the Government may indeed have a more or less
significant part to play in the formation of the practice of a givea State in regard
to the granting of jurisdictional immunities to foreign States. On the other hand,
it is the executive that makes a decision whether, in a given case involving its own
State or Govermment or agency or instrumentality or property, it will assert a claim
of Immunity, including the time and the form in which such assertion will t ke place.
The claim of State immunity is often made through diplomatic or consular agents
accredited to the territorial State in which legal proceedings have been instituted
involving the foreign State.ézg/ It is also possible in certain jurisdictions to
assert such claims through diplomatic channels and ultimately via the lIinistry of
Foreign Affairs of the territorial State.ﬁii/

(39) There are, as such, many different forms which participation by the political
branch of the Govermment may take in assuring communication or compliance of its
views, and occasionally in ensuring its lead in matters affecting the conduct of
foreign relations, including legal proceedings against foreign States which could
entail political embarrassments. The views of the Govermment, expressed through its
political branch, are highly relevant and indicative of the general trends in the
practice of States. While legal developments in the field of judge-made law could

be slow and not receptive to radical changes, the lead taken by the Government could

472/ See, e.g., the European Convention on State Immunity, signed at Basle on
16 May 1972; see Explanatory Reports on the European Convention on State Immunity
and the Additional Protocol, Council of Europe, Strasbourg, 1972. Also see
I.M. Sinclair, "The European Convention on State Immunity", International and

Comparative lLaw Quarterly, vol. 22 (1973), pp. 254-283,

473/ See, e.g., the United States Foreign Sovereign Immunities Act of 1976
(94th Congress, 90 Stat. 2891). See Atkeson, American Journal of International Law,
vol. 70 (1976), pp. 298-321; and the British State Immunity Act 1978, which came
into force for the United Kingdom on 22 November 1978 preceding the United Kingdom's
ratification of the Buropean Convention of 1972.

474/ See, e.g., Krajina v. The Tass Agency (1949) 2 All E.R. 274; Compafiia
Mercantil Argentina v. U.S.S.B. (1924) 93 L.J.K.B. 816; Baccus v. Servicio Nacional
del Trigo (1957) 1 Q.B. 430; Civil Air Transport Inc. v. C.A.T. Corporation, (1953)
A.C. 70, (19ﬁ2) 2 A1l E.R. 733; Juan Ismael & Co. v. Government of the Republic of

Indonesia (1954) 3 W.L.R. 531.

475/ See, e.g., Isbrandtsen Tankers v. President of India (1970) International
lLegal Materials, vol. X, No. 8, pp. 1046-50, where the State Department had
presented a written suggestion of immunity. Contrast Victory Transport Inc. v.
Comisaria General de Abastecimientos y Transportes (1965) 336 F. 3d. 354; 381 U.S. 934.
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be decisive in bringing about desirable legal developments through forceful asserition
of its positions or through the intermediary of the legislature or by way of
governmental acceptance of principles contained in an internatiional convention.
Conversely, the Govermment is clearly responsible for its decision to assert a claim
of State immunity in respect of itself and its property, or to consent to the
exercise of jurisdiction by the court of another State or to waive its sovereign
immunity in a given case. That the Goverrment can exert a considerable influence
over legal developments in this field, both as grantor and as recipient of Immunity
in State practice; cannot therefore be gainsaid. As will be seen in the ensuing
paragraphs concerning national legislation and international conventions, the
efforts of the executive in introducing bills or draft laws on State immunity;ézg/
its role in securing passage of such bills through parliament;QZZ/ and its decision
to engage governmental responsibility by the signing and ratification of an
international convention on the subjectgézg/ clearly reflect its substantial
contribution to the progressive development of State practice and ultimately of the
principles of international law governing State immunity.

(40) As has been seen, the rule of State immunity was first recognised by judicial
decisions of municipal courts. The practice of States has been more preponderantly
established and followed by the courts, although its subsequent growth has received
some impetus from the executive branch of the Govermment. Direct contribution by
the legislature to legal developments in this field has been a relatively recent
occurrence. It is nevertheless not without sign.ficance to note that national
legislation constitutes an important element in the over-all concept of State
prectice. It is clearly a convenient measure and affords a decisive indication as
to the substantive content of the law, and as to the actual practice of States.

(41) An instance of direct legislation dealing with the topic under consideration is

the Foreign Sovereign Tmmunities Act of 1976, which came into effect in the

476/ See, e.gsy "H.R.11315. The Revised State-Justice Bill on Foreign
Sovereign Immunity: Time for Action" by T. Perkins and M. Wyatt, Americal Journal
of International Law, vol. 70 (1976), pp. 298-3213; 94th Congress, 2nd session
Senate Report No. 94-1310, Calendar No, 1243, 27 September 1976. This Act came into
effect in the United States on 19 January 1977.

AZZ/ See;, e.g., the "State Immunity Act 1970" approved by British Parliament,
came into effect in the United Kingdom on 22 November 1978.

478/ See, e.g., the Suropean Convention on State Immunity 1972, which is in
force between Austria, Belgium, Cyprus and the United Kingdom. The Netherlands,
Luxembourg, the Federal Republic of Germany and Switzerland have signed the
Convention. The Additional Protocol is not yet in force.
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United States of America on 19 Jamary 1977.£12/ Section 1604 reconfirms the rule
of sovereign immunity or "Immunity of a foreign State from jurisdiction", as it is
entitled. It provides:

"Subject to existing international agreements, to which the United States
is a party at the time of enactment of this Act a foreign State shall be immune
from the jurisdiction of the courts of the United States and of the States
except &.s provided in sections 1605 to 1607 of this chapter'.480/

(42) Still more recent legislation on the subject is the State Immunity Act,
1978,£§l/ which came into force for the United Kingdom on 22 November 1978.
Article 1 entitled "Tmmunity from Jurisdiction" provides:

"i. (1) A State is immune from jurisdiction of the courts of the
United Kingdom except as provided in the following provisions of this Part

of this Act.

(2) A court shall give effect to the immunity conferred by this section

even though the State does not appear in the proceedings in questionﬁ.£§g/
(43) The United Kingdom, having adopted the State Immunity Act 1978, proceeded to
ratify the Duropean Convention on State Immunity, 1972, which it had earlier signed.
Other countries which have ratified the Convention have likewise made appropriate
declarations or passed legislation giving effect to the provisions of the Convention.
For instance, Austria, a party to the Convention, has adopted the following
legislative measures:

(1) Austrian declaration in accordance with article 28, paragraph 2, of the
Buropean Conventionyééi/

(2) Federal law of 3 May 1974, concerning the exercise of jurisdiction in

accordance with article 21 of the Convention;ééé/

QZQ/ Public Iaw 90-583 of 21 October 1976, 94th Congress, 90 Stat. 2891,

480/ Tbid., United States Code, Title 28, chapter 97, section 1604 (included
in materials submitted by the Government of the United States).

481/ Statutory Instruments 1978 No. 1572 (0.44), chapter 33.
482/ Ibid., Part I, "Proceedings in United Kingdom by or against other States".

483/ B.G.B.1. No. 432/1976: "The Republic of Austria declares according to
article 28, paragraph 2 of the Luropean Convention on State Immunity that its
constituent states Burgenland, Carinthia, Lower Austria, Upper Austria, Salzburg,
Styria, Tyrol, Vorarlberg and Vienna may invoke the provisions of the European
Convention on State Immunity applicable to the Contracting States, and have the same
obligations" (included in materials submitted by the Government of Austria).

484/ B.G.B.1. No. 433/1976 (ibid.).
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(3) Declaration of the Republic of Austria in accordance with article 21,
paragraph 4, of the Conventlon.4 5/
(44) Apart from special legislation on State immunity, there are legislative
provisions in various statutes and basic laws generally dealing with questions of
jurisdiction or compe ce of the courts, or general regulations concerning suits
against foreign St.. . . A typical example is the provision of article 61 of a
Soviet Act entitled "PFundamentals of Civil Procedure in the Soviet Union and the
Union Republics, 1961%, which reads:

"The filing of a suit against a foreign State, the collection of a claim

against it and the attachment of its property located in the USSR may be
pernitted only with the consent of the competent organs of the State

concerned ...'".486/

(45) The Soviet Act confirming the principles of State immunity, of diplomatic
immuinity and of consent, introduces, in paragraph 3 of the same article, an
important condition based on reciprocity in practice, with the possibility of

487/

recourse to counter-measures of a retaliatory characters
(46) As earlier noted, the principle of State immunity has been established in
several countries as a result of judicial interpretation or application of legal
provisions, such as the restrictive application of article 14 of the French Civil
488/ . s 489/ o
Code or articles 52 and 54 of the Belgian Civil Code,~— resulting in

non-exercise of territorial jurisdiction.

485/ B.G.B.1. No. 173/1977 (ibid.).

486/ Approved as an Act of the Union of Soviet Socialist Republics with effect
from 8 December 1961, No. 50, p. 526: "Suits against foreign States: Diplomatic
Immunity" (included in materials submitted by the Goverrment of the USSR).

487/ Tbid., p. 526, paragraph 3 provides:

"Where a foreign State does not accord to the Soviet State, its
representatives or its property the same judicial immunity which, in accordance
with the present article; is accorded to foreign States, their representatives
or their property in the USSR, the Council of Ministers of the USSR or other
authorized organ may impose retaliatory measures in respect of that State,
its representatives or the property of that State'". (ibid.)

488/ See, e.g., Blanchet v. Gouvernement d'Haiti, Dalloz 1849-I-6; 1849-I-83,
as noted in paragraph (20) above.

489/ See, e.g., Société Générale pour favoriser 1'industrie nationale c. le
Gouvernement des Pays Bas, etc., Pasicrisie Belge 1841-I1T1-33, noted in
paragraph (22) above. :




(47) On the other hand, the relevant laws of many countries may contain provisions

. . - . . 490
exempting some categories of privileged persons, such as foreign soverelgns,———/

foreigners of rank;égl/ or rulers of foreign States.ﬁgg/

(48) vithout at this stage going into details of specific aspects of State immunity
or the immunity accorded to certain types of property owned, possessed, controlled
or in the employment of a foreign State, such as aircraft and ships, it is
interesting to note that in some countries, laws have been passed dealing
specifically with certain specialized aspects of State immunities. The United States
Public Vessels Act of 1925,£2§/ may be cited as an example of such legislation with
provisions on vessels employed solely as mevchant vessels. It should also be noted
that by 1938, 13 States had deposited their instruments of ratification tc the 1926

Brussels International Convention for the Unification of Certain Rules Relating co
94

the Immunity of State-owned Vessels and its Additional Protocol of 1934,A;—/
and that countries have since adopted national legislation to implement the

provisions of the Convention.égi/ The United Kingdom is among the latest to do

so.Aﬁé/ Other laws have been adopted by various countries following ratifications

490/ See, e.g. requirement of prior govermmental authorization for legal
proceedings against foreign princes under Prussian legislation, noted in

paragraph (24) above.

491/ See, e.g., Royal Decree of the Netherlands of 29 lay 1917, Staatsblad,
No. 446 of 1917 and Dutch practice as noted in paragraph (26) above.

492/ See, e.g., section 86 of the Civil Procedure Code of Pakistan (V of 1908)
upholding the immunity of foreign rulers as distinguished from foreign States,
noted in note 460/ above,

493/ 3 March 1925, 43 Stat.1112, 46 U.S.C.A., pp. 781-799, ss. 1, 3 and 5.
See also section 9 of the United States Shipping Act, 7 September 1916, 39 Stat. 728,
730, noted in G.H. Hackworth, op. cit., vol. II, p. 431, which provides that vessels
purchased, chartered, or leased from the United States Shipping Board, while
employed solely as merchant vessels, 'shall be subject to all laws, regulations, and
liabilities governing merchant vessels ...". This must in turn be read subject to
section 7 of the Suits in Admiralty Act, 9 March 1920, 41 Stat. 525, 46 U.5.C.A.,
pp. 741-752 and Special instruction, U.S. Department of State file 195/283; and
the enquiry made by the British Ambassador as to the interpretation of section 7,
and the reply thereto. See G.H. Hackworth, op. cit., vol. IT, pp. 433-434, 440-441.

494/ League of Nations, Treaty Series, vol. 176, p. 199. See G.H. Hackworth,
op. cit., vol. II, p. 465.

495/ See, e.g., the Swedish Law implementing the Brussels Convention of 1926,
as applied in The Rigmor (1942). American Journal of International Law, vol. 37

(1943), p. 141, Annual Digest ... 1941-42, No. 63. Compare the Norwegian cases,
e.g.y The Fredrikstad, Norsk. Retstidende, 1949, p. 881; International law

Reports 1950, No. 42, pp. 167-168.
496/ Cmnd. 7800, Treaty Series No. 15 (1980), entry into force, 3 January 1980.
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or acceptance or accession to a number of international conventions relating to the
law of the sea, or diplomatic and consular relations, which have enabled States to
fulfil their obligations under the conventions they have signed and ratified or
otherwise accepted.

(49) As there are at present no general multilateral conventions of a universal
character directly on State immunities, conventions of narrower scope in
geographical application and in membership may deserve particular attention. In
this connexion, the 1972 Buropean Convention on State Immunity has a direct bearing
on the point under current consideration. The last article of Chapter I "Immunity

from jurisdiction", contains the following provision:
"Article 15

"A Contracting State shall be entitled to immunity from the Jjurisdiction
of the courts of another Contracting State if the proceedings do not fall
within Articles 1 to 14; the court shall decline to entertain such proceedings
even if the State does not appear".497/

(50) Also of relevance are certain provisions of the "Bustamante Code of Private
International Law" annexed to the 1928 Havana Convention on Private International
Law:
"Article 333
"The judges and courts of each Contracting State shall be incompetent
to take cognizance of civil or commercial cases to which the other Contracting

States or their heads are defendant parties, if the action is a personal one,
except in case of express submission or of counterclaims.

"Article 334

"In the same case and with the same exception, they shall be incompetent
when real actions are exercised, if the Contracting State or its head has
acted on the case as such and in its public character, when the provisions of
the last paragraph of Article 318 shall be applied™.498/

(51) The current treaty practice of States indicates the application of provisions

of several conventions of a universal character dealing with some special aspects

of State immunity. The following instruments may, inter alia, be noted:

497/ See Explanatory Reports on the Buropean Convention on State Immunity and
the Additional Protocol, Council of Europe, Strasbourg, 1972, p. 53, and comments
at p. 22. BSee also note 89 above.

498/ League of Nations, Treaty Series, vol. 86, p. 246 at pp. 340-342. The
last paragraph of article 318, referred to in article 334, reads: '"The submission
in real or mixed actions involving real property shall not be possible if the law
where the property is situated forbids it", Ibid., at p. 336.




(a) The Brussels International Convention for the Unification of Certain Rules

499/

Nelating to the Immunity of State-owned Vessels and its Additional Frotocol of

o0/ . e - . n
193¢§——/ is significant as living testimony of treaty endorsement of the rule of
State Immunity as anplied to State-ovmed or State-overated vessels employed

501

exclusively in govermmental and non-commercial service.——:/

(b) The 1955 Geneva Conventions on the Law of the Sea, notably the Convention
on the Territorial Sea and the Contiguous Zoneigg/ and the Convention on the High
Seas;igi/ contain provisions confirming the principle of State immunity in respect
of warships and State-ouwned ships employed in govermmental and non-commercial
service in certain circumstances.

(c) The 1961 Vienna Convention on Diplomatic Relationsigé/ contains an
endorsenent of the principle of State immunity in respect of State property used in
comnexion with diplomatic missions. ‘

(d) The 1963 Vienna Convention on Consular Relationségi/ also contains
corresponding vprovisions partly covering the Immunities of State property used in
connexion with consular missions.

(e) The 1969 Convention on Svecial Hissionsigé/ also treats in part some
aspects of State immunity in respect of property used in connexion with special

missions.

499/ League of Nations, Treaty Series, vol. 176, p. 199. See Il. Hudson,
International Legislation, vol. III, No. 154, pp. 1837-1845 and para. (48) above.

500/ Ibid., vol. 176, p. 215; sece Hudson, op. cit., vol. IV, No. 380, p. 868,
See also Garner '"Legal Status of Government Ships Imployed in Commerce", American
Journal of International Iaw, vol. 20 (1926), p. 759.

501/ See article 3 (1) of the Convention: "The provisions of the two preceding
Articles shall not be applicable to ships of war, Govermment yachts, patrol vessels,
hospital ships, auxiliary vessels, supply ships, and other craft owned or operated
by the State, and used at the time a course of action arises exclusively on
Governmental and non-commercial service, and such vessels shall not be subject to
seizgure, attachment or detention by any legal process, nor to judicial proceedings
in rem". League of Nations, Treaty Series, vol. 176, p. 206.

502/ United Nations, Treaty Serics, vol. 516, p. 705. See, inter alia,
articles 21 to 23.

50%/ Ibid., vol. 450, p. 11l. $ee, inter alia, articles 8 and 9.
504/ Ibid., vol. 500, p. 95. Sece, inter alia, articles 22, 24 and 27.
505/ Ibid., vol. 596, b. 261. See, inter alia, articles 31, 33 and 35.

506/ Annex to General Assembly resolution 2530 (XXIV) of 8 December 1969.
See, inter alia, articles 25, 26 and 28.
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(£) The 1975 Vienna Convention on the Representation of States in Their
Relations with International Organizatiorns of Universal CharacterigZ/ contains
appropriate provisions maintaining the immunities of Tiate property used in
conrnarion with the premises of nissions or delegations of States in the territory
of o host country to an international organization.

(52) 1hile municipal jurisprudence abounds with decisions indicating general
acceptance oif the rule of State immunity in the practice of States, there appears to
bé silence on the part of international adjudication, whether by arbitration oxr
Judicial settlement. This singular absence of international judicial pronouncement
is no evidence of the principle not being subject to regulation by international
law, any more than diplomatic and consular immunities, as enshrined in the Viemnma
Conventions of 1961 and 1963, having received 1little or no internetional Jjudicial
endorsement until the case decided by the International Court of Justice on

24 llay 1980.299/

(53) The principle of State immunity was widely upheld in the writings of publicists
of the nineteenth century, almost without reservation or qualification of any
description. Among earlier writers who pronounced a doctrine of State immunity may
be mentioned C.T. Gabba,igg/ T.J. Lawrence,jég/ J.C. Bluntschligil;/ A. Chrétien;jlg/
and the authorities referred to by P. de Paepe.élé/ Later publicists advancing an

514/ 515/

equally strict theory of State immunity include L. Nys, J. de Louter,~—

507/ Official Records of the United Nations Conference on the Representation
of States in Their Relations with International Orxganizationg, vol. II,
document A/CONF.67/16, p. 207. See, inter alia, articles 23, 25, 27, 55 and 57.

508/ See Judgment of the International Court of Justice, 24 May 1980,
"United States Diplomatic and Consular Staff in Tehran'.

509/ C.F. Gabba, "De la compétence des tribunaux & 1'dégard des souverains et
des Btats étrangers", Clunet 15 (1888), p. 180; ibid., 17 (1890), p. 27.

Wheaton, III-420.
511/ J.C. Bluntschli, Droit international codifié, p. 139.

512/ A. Chrétien, Principes de droit international public, t. I (1893), p. 247.
513/ See the authorities listed by P. de Paepe in Clunet 22 (1895), p. 31.

514/ Z. Nys, Le droit intermational, vol. II, pp. 340 et sec. (1912) 2nd ed.

—_— g

515/ J. de Louter, Het Stelling Volkenrecht, I-246, 247.
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516 57: 52
116/ J. Héstlake,le/ P. Cobbett;llg/ L. van Praag,jlg/ D, Anzilotti,4=9/

Knoler,~—
523/

... bel - 522 . . . -
R. Prov1nc1all;~——/ Sir C. Beckett,— and Sir G. Fitzmaurice. One opinion

which may be viewed as giving an accurctc and lucid description of the rule of

State immunity, is that given by Judge G.H. Hackworth as follows:

"The principle that, generally swneaking, each sovereign State is supreme
within its own territory and that its jurisdiction extends to all persons and
things within that territory is, under certain circumstances, subject to
exceptions in favour of particularly foreign friendly sovereigns, their
accredited diplomatic representatives ... and their public vessels and public
proverty in the possession of and devoted to the service of the State. These
exemptions from the local jurisdiction are theoretically based upon the consent,
express or implied, of the local Szate, upon the nrinciple of equality of
States in the eyes of international lai, and upon the necessity of yielding
the local Jurisdiction in these respects as an indispensable factor in the
conduct of friendly intercourse between members of the family of nations.
Thile it is sometimes stated that they are based upon international comity or
courtesy, and while they doubtless find their origin therein, they may now be
said to be based upon generally accepted custom and usage, i.e. international

law".524/

(54) On the other hand, even at the outset another theory of State immunity received

some adherence in the writings of early publicists, such as A.T, Heffter;igi/

516/ Knoler in Zeitschrift fiir V8lkerrecht 4 (1910), pp. 309-333; see also
Laband, ibid., pp. 334-352.

517/ J. Vestlake, Treatise on Private International law, ss; 190-192, p. 319.
518/ P. Cobbett, Cases on International Iaw (1947) pp. 102-104,

519/ L. van Praag, Juridiction en droit international public (1915);
"La question de 1'Immunité de juridiction des Etats étrangers et celle de la
possibilité de 1'exécution des jugements qui les condamnent!", Revue de droit
international et de 1égislation comparde, XV (1934), p. 6523 ibid., XVI (1935),
p. 100, especially at pp., 116 et sed.

520/ D. Angzilotti, "L'esenzione degli Jtati stranieri della giurisdizione",
Rivista di Diritto Internazionale 5 (1910), pp. 477 et _seq.

521/ R. Provinciali, L!'immunitd giurisdizionale deeli stati stranieri (1933),
pp. 81 et seq.

.Qgg/ See Annuaire de 1'Institut de Droit International, 1952, p. 54, wherec
Sir I. Beckett observed: '"The amount of State immunity avarded by Lnglish Courts
at present is somewhat wider than is required by the principle of international law,
and is perhaps wider than is desirable". For a review of authorities before 1928,
see C. Fairman in American Journal of Tnternational Law, vol. 22 (1923), pp. 569-574.

523/ S8ir G. Fitzmaurice, "State Immunity from Proceedings in Foreign Courts",
British Year Book of International Law, vol. XIV (1933), pp. 101-124.

524/ G.H. Hackworth, op. cit., vol. II, chap. VII, p. 393, 169. Compare the
language of Marshall C.J. in the Schooner IExchange v. liclladdon, noted in

paragrapi (17) above.
525/ A.U. Heffter, Droit international moderne (German edition, 1881), p. 118.
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Se Glanvana;——l A. Rolin, 521/ F. Laurent, ———/ Dalloz, —22/ G. Spé _é_/
L. von Bar, / P. iauchllle.~——/ P. Pradier Fodérd, jiﬁb -—EAJ

A. de Lapradelle;ézi/ L. Audlnet——~/ and P, Llore,———/ This view of State immunity

538/

Contemporary uriters are favouravly inclined towards a less unqualified principle

A, Veiss,

vas reflected in the resolution of the Ingtitut de droit international in 1891.

of State 1mmun1tV‘———/ A feu publicists have gone to the length of denying the

526/ S. Gianzana, L'étranger dans le droit civil italien (Turin, 1884), I-81.

527/ A. Rolin, Principes de droit international privé, I-212, 213.

528/ F. Laurent, Le droit civil internmational, (Bruxelles, 1880), III-44.
529/ Dalloz, Répertoire, Droits civils, No. 295.

530/ G. Spée, Clunet 1 (1874), p. 32; ibid., 3 (1876), pp. 329-435.

531/ L., von Bar, Clunet 12 (1885) 645; Internationales Privat- und Stralfrecht,
1862, p., 2055 Theorie und Praxis des Internationales Privatrecht, t. IT,

pp. 660 et _seq.
532/ P. Tauchille et H. Bonfils, lanuel, No. 270,

533/ P, Pradier Fodéré, Traité, vol. III, No. 1583,
534/ A. UWeiss, Traité de droit international privé, vol. V, pp. 94 et _seq.

535/ A. de Lapradelle, la saisie des fonds russes 3 Berlin, Darras 6 (1910),
pp. 75 et seq., and pp. 779 et seq.
536/ E. Audinet, La succession du Duc de Brunswick, Revue générale 1895, p. 385.

537/ P. Fiore, Nouveau Droit International Public, vol. I, No. 514.
538/ Annuaire de 1" Institut de droit international 1891, p. 436,

jég/ See, e.g., P.B. Carter "Immunity of Foreign State from Jurisdiction:
Corporation", International Law Quarterly 1950, vol. IIT, pp. 78 et sed.,
and pp. 410 et seqg.s Annuaire ... 1952 observations on Lémonon's projet de
résolutions, at p. 54; and U.H. Reeves, '"Good Fences and Good Neighbours:
Restraints on Immunity of Sovereigns". American Bar Association Journal,
vol. 441, No. 6, June 1958, pp. 521-523.
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sound foundation of State immunity in international lawv, but viev it as emanating
from the notion of "dignity", vhich camnot contime as retional basis of

) ... 540/

immanity .~

Retional bases of State immunity

(55) The preceding reviev of historical and legal developments of the rule of State
immunity appears to furnish ample proof of the foundations of the rule as a general
norm of contemporary international law. The rational bases of State immunity
could be stated in many different ways, some of vhich are entitled to greater
cogency than others. The most convincing arguments in support of the princinle of
State Immunity can be found in international law as cvidenced in the usages and
practice of States and as expressed in terms of the sovereignty, independence,
equality and dignity of States. All these notions seen to coalesce, together
constituting a firm international legal basis for State immunity. State immunity
is derived from sovereignty. Between two co-squals, one cannot exercise sovereign

. . . . . 41
will or authority over the other: '"par in marenm ynnerlqm‘ggn_habet”,ﬁé—/

(56) Another vossible rational explanation is based on historical development of
the analogy with the immunities of the local sovereign;iég/ This may be peculiar
to common law systems of lawr and may also be expressed in the proposition that
states of a federal union, still possessing attributes of sovereignty, are immune
from suits. This may also be designed to facilitate harmonious relations between
the federal union and its member states.

(57) If ambassadors and diplomatic agents are accorded immunities under
international law in their capacity as representativeg of foreign States

or foreign sovercisnu, it way be argued that a_foriiori the States or the
sovereigns they represent should be entitled to no lesser a degree of favoured

treatment. Immunities belong to a category of favourable treatment. Diplomatic

540/ See e.g., Sir H. Lauterpacht, "The Problem of Jurisdictional Immunities
of Foreign States", British Year Book of International Law (1951), pp. 220-272,
at pp. 226-236.

541/ See para. (17) above, the languege used by llorshall C.J. in The Schooner
Lxchange v. McFaddon (1812) 7 Cranch 116, at pp. 136-137; compare G.H. Hackworth
in para. (53) above. See also The Parlement belge (1080) 5 P.D. 197, Brett L.J.
at pp. 214-215; and Le Gouvernement espagnol c. Cassaux (1849), Dalloz 1349-I-7;
Sirey 1849-1-31, at p. 93.

542/ See De Heber v. The Cueen of Portugal (1851) 17 Q.B. 121, Lord Campbell
C.J. at pp. 206-207: "To cite a foreign potentate in a municipal court, for any
complaint against him in his public capacity, is contrary to the laiws of nations,
and an insult which he is entitled to resent".
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immunities may be sald to have given an added reagon for State irmmunitics. It is
true that in the practice of Stoates, the immunities of ambassadors wexc
well-established before those of States, yet the two concepts are not totally
unrelated. Diplomatic immunity mey be said to be accorded not for the benefit of
the individual, but for the benefit of the State in vhose service he is. There is
no immunity if the diplomat ceases to represent a sovereign Ltate.jéi/
(58) Political factors or considerations of friendly and co-operative international
relations have sometimes been advanced as subsidiary or additional reasons for

recognition of State immunity., DReciprocity of treatment, comites gentium, and

courtoisie internationale are very closely allied notions, which contribute in some

measure to further enhance the basis of State immunity. Thus Marshall in The

Schooner Lxchange v. HcFaddoniéé/ invoked the concept of "mutual benefit in the
545/

promotion of intercourse and an exchange of good offices dictated by humanity",

546/

while Brett in The Parlement Belge=—" referred to State immunity as a "consequence

of the absolute independence of every sovereign authority, and of the international

comity which induces every sovereign State to respect the independence and dignity

541/

of every other sovereign State'.
(59) Closely related to the notion of comity of nations is an ancillary wrule that
in the conduct of international relations; domestic courts of law should refrain
from passing judgement or exercising jurisdiction which might embarrass the

political arm of a Government, especially in areas bhetter reserved for political

s 8 . - - L . .
negotlatlonsaié—/ Avoidance of political embarrassment in international relations

543/ See, e.g. Dessus c. Ricoy, Clunet 34 (1907), 1086, at p. 1087: "The
immunity of diplomatic agents is not personal to them but an attribute and a
guarantee of the State which they represent; the renunciation of the agent is
invalid, particularly if he produces no authorization from his government in
support of it", See also Laperdrix v. Kouzouhoff et Belin, Clunet 537 (1926),
64-65; Annual Digest ..., 1925-26, No. 241.

544/ (1812) 7 Cranch 116.
545/ Ibid., at pp. 136-137.
546/ (1880) 5 P.D. 197.

547/ Ibid., at pp. 224-225. The Court of Leopoldville in De Decker v. U.S.A.,
Pasicrisie Belge 1957-IT-56, referred to the enjoyment of immunity by foreign
States in accordance with international tradition, "founded on a notion of courtesy
towards foreign sovereignty which is indispensable to good understanding between
countries and unanimously accepted".

548/ See, e.g., Mexico v. Hoffman (1945) 324 U.S. 30, 41; Annual Digest ...
1943-45, No, 39, Justices Frankfurter and Black and Chief Justice Stone. See also
United States v. Lee, 106 U.3. 209, and Ix Parte Peru, 310 U.S. 588, 3. Ct. 793.
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or disturbance of peaceful relations provides a clear additional basis for
domestic courts not to exercise Jjurisdiction in certain circumstances, especially
vhere there has been a suggestion or submission from another department of
Government.jég/

(60) Difficulties or impossibilitr of execution of judeement against foreign
States have sometimes been put forward as an argument for the territorial State
to abstain from exercising jurisdiction;iig/ A better view appears to be that
the validity of a Judgement does not depend on the possibility oxr likelihood of

its execution.

549/ See, e.g., Baima v, Bossolino v. el Gobierno de Paraguay, Fallos No. 123;
and another Argentine case involving the vessel Cabo OQuilates, Fallos, No. 178,
p. 173, noted in para. (30) above: "If the acts of a sovereign State could be
examined by the Courts of another State ... friendly relations between Governments
would undoubtedly be jeopardized and international pcace disturbed".

559/ See, e.g., Affaire Tilkens, Pasicrisie Belge 1903-I1-180: The Court
observed: "A jurisdiction refleccted in unenforceable judgements, in commands
having no sanction or in injunctions lacking the force of constraint" would
not be in keeping with the dignity of the Judiciary.
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CHAFTER VII

INTERITATIONLL LTABILITY FOR IITJURICUS CONCLQUEIICIS LRISING OUT
OF ACTS NOT PROHIBITED BY IINTCRIVV.TIONAL LA

Ao Introduction

125. The topic entitled "International liability for injuriouc conscoquences arising
out of acts not prohibited by international law" was »laced by the International

Loxr Commission on its general nrogramme of work in 1974, pursuant to a reccommendation
conteined in paragraph 3 (c) of General Asscmbly resolution 3071 ("YVIII) of

30 Tovenmber 1973.55'/ Subscquently the General Assembly pesscd resolutions in 1974,

1975 and 1976, rcoucsting tii Commission to take up the topic for study.iig/
124, At its twenty-ninth session, in 1977, the Commicsion toolr the vieuv that the
topic shiould be placed on its active programmc at the carliect dossible time, having
rcgard, in particular, to the progress made on its draft avticlecs on State

125. The Commission began its consideration of the tonic pursuant to

coponsibility for internationally wrongful acts.

General Assembly resolution 32/151 of 19 Deccember 1977. Dy this resolution, the
General fAssembly invited the Commission

"at an appropriate time, and in the light of progress made on the draft articles
on State responsibility for internationally wron-ful acts and on other topics

in its current programme of work, to commence wcrk on the topics of
international liability for injurious conscauences arising out of acts not
prohibited by international law ..."

126, Lt its 1502nd meeting, on 16 Junc 1973, the Commission cstablished a
Uorliing sroup to consider the guestion of futurc work by the Commission on the

554

topic and to report therecon to the Commiscion. The orliing Sroup was composed
as follows: Ifr. Robert Q. Quentin-Baxter (Chairman), Ilr. Roberto Ago,

iIr. Jorge Castancda and Mr. Frank X.J.C. Njenga.

551/ By this resolution, the General Assembly recormended that the Commission
should undertake, at an appropriate time, a separate study of the topic of
international liability for injurious conscquences arising out of the performance
of activitics other than internationally wrongful acts. Dec Yearbook ... 1974,
vol.II (Part One), p. 305, para. 163.

52/ For a summary of the specific recommendation of resolutions 3315 (XkX) of
14 Decerber 1974, 3495 (XXIX) of 15 Dcecember 1975 and )1/97 of 15 December 1976,
see Yoarbook ... 1977, vol. II (Part Two), p. 129, pera. 108.

553/ Sce Yearbook ... 1977, vol. II (Part T™o), T 129, para. 199.
554/ Yearbook ... 1978, vol. II (Part Two), ». G, para. 9




127. The Vorking Group submitted a roport to the Commission (A/CU1,4,L.284 and Corr.l)
cunlairning general consideration of the scope and ncture or the topic and of the
nethod to be followed in the study of the tom_c.))5

128. At its 1527th meeting, held on 27 July 1978, the Commigsion considered and

tool: note of the rcport of the Vorking Group and, on the basis of the rccommendations
contained in paragraph 26 of the report, decided to

(a) invite the Special Rapporteur for the topic to prepare a preliminary
report at an carly juncture for consideration by the Cormissions

{b) request the Secretariat to make the nccessor provision within the
Codification Division of the Office of Legal Affairs to collect and survey
naterials on the topic on a continuing basis and as recuested by the
Coruiission or the Special Rapporteur appointed Tfor the tonic;

129, At its 1525th meceting, held on 25 July 1978, the Comiisscion oppointed

ilr. Dobert Q. Quentin-Baxter Special Rappcrteur for the teric.

130, Dy paragraph 5 of its rcsolution 34/141 of 17 December 19 ¢, the

General Assembly rcequested the International Lav Cormission o eontinue its vork
on the remeining topics on its current programme, amons them being "International
1iebhility for injurious consequences arising out of ccts not prohibited by
intemmational law."

B. Consideration of the topic at the »Hresent sossion

131. Lt its prescnt session, the Commission had before it o prelininary report
(A/Cn.ﬂ/334 and Add.1l and 2) submitted by the Special Rapportcur, containing fouwr
chapters. Chapter I rccalled the origins of the topic ond the reasons for according

L

it o measurc of priority: it also discusscd the use of terms. Chapter IT considered
the relationship between the nresent topic and the tonic of Tiate responsibility for
vrong,ful acts, dwelling upon the distinction vhich the Commiscion has already made
betucen primary rules of obligation and secondary rules erising from the breach of
an obligation. Chapter ITT dealt with the theme that a State's relative freedom of
action vithin its own borders is bounded by its duty to respect the rights of other
Staves to enjoy within their borders equal freedonm fron adverse outside influences.
Chapter IV drew upon the preceding chapters for materials that reveal the cssential
aturc of the topic, and raised the question whether the scone of the topic should
Tox convenicnce be limited to matters arising from the usc or management of the

nhysical cenvironment.

555/ Ibid, fnnex, at pp. 150-152.
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132, The topic was discussed by the Commission at the present scssion at its

1630th to 1633rd meetings, held between L9 and 15 July. The Special Rapporicur

when introducing the report, observed that there was morce nccd than usual to stress
its tentative and prelimir ary naturc, becausce of the ncwness of the topic and the
lack of an authoritative descripiion of its nature and content. There were, however,
twvo main departurc points. First, the very title of the topic, scttled by the
Commission in the course of its 1973 scession and used thercafter in General Asscmbly
resolutions relating to the work of the Commission, is an affirmation of a broad
principle that States, cven when underteking acts that international law docs not
prohibit, owe a duty to consider the interests of other States which may be affected-
Secondly, the torrent of international activity in matters relating to the human
cenvironment, and the urgency with which that activity is undertaken, provide
convincing evidence that there is a place for a normative treatment of the issues
involved.

133. The Special Rapporteur also noted that the progress made by the Commission with
the topic of State responsibility (Part 1) has a direct bearing upon its method of
approach to the new topic. International liability for injurious conscquences
arising out of acts not prohibited by international law has often been regarded by
lcarned writers as an alternative or auxiliary system of sccondeary rules, paralleling
and supplementing the system of rules described in the draft articles on State
responsibility (Part 1). The Commission has, however, consistently emphasized the
wniversality of the secondary rules of State responsibility, which come into play
whenever there is a breach of an international obligation. By contrast, the new
topic is expressly concerned with situations in which liability does not depend upon
proof of wrongfulness: that is to say, the liability with which the new topic deals
must arise directly from a primary rule of obligation. The distinction can be
illustrated by reference to the 1971 Convention on Intcrnational Liebility for Damage
caused by Space Objects, article 2 of which provides that "A launching State shall be
absolutely licble to pay compensation for damage caused by its space object on the
surface of the earth or to ailrcraft in flight". This provision establishes a primary
obligation to pay compensation if the damage in question occurs: failure to pay such
compensation entails wrongfulness and engages the secondary rules of State
responsibility for wrongful acts.

134. As the breadth of its title suggests, the obligations with which the topic deals
always depend upon the occurrence of loss or injury, but are not confined to any
particular area of substantive law. The Special Rapporteur noted that the Commission,

when dealing with circumstances - such as force majeure or state of necessity -
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precluding wrongfulness, had emphasized that even in such circumstances there might
romain a duty arising under different rules, to compensate for loss or damage. He
noted also that, as well as the questions of environmental hazzrd that are now the
main focus of international attention, the law relating to the trcatment of aliens
provides cxamples of situations in which a receiving State, in order to avoid
wrongfulness, must fulfil an obligation to furnish some kind of satisfaction in
rospect of loss or injury sustained., It is, however, a distinguishing feature of
the present topic that its essential concern is with dangers that arise within the
Jurisdiction of one State and cause harmful effccts beyond the borders of that
State. The topic is of practical importance precisely becausc the act of the State
giving risc to the danger is not within the jurisdiction of the State which may
suffer the harm. .

135. It was submitted by the Special Rapporteur that the relevant primary rule of
obligation, stated at the level of greatest generality, was reflected in the maxim

"sic utere tuo ut alienum non laedas". This rule - the duty to cxercise one's own

rights in ways that do not harm the interests of other subjects of law - is a
necessary ingredient in any legal system: it is implicit in the aims and purposes
of the United Nations Charter, and explicit in the Bandung Declaration's enunciation
of the principle of good neighbourliness. The rule has been expressed in various

contexts, including the Trail Smelter arbitral award, the judgement of the

International Court of Justice in the Corfu Chamncl casc, Principle 21 of the

Stockholm Declaration of the United Nations Conference on the Human Environment, and
article 30 of the Charter on Economic Rights and Duties of States.

136. It is, of course, cvident that a rule of such generality - like the rules
that concern the delimitation of maritime boundarics - rcequires a measurce of
apprcciation when applied to particular situations. The pattern that has secemed

to emerge is that, as States become aware of situations in which their activities,
or activitics within their Jjurisdiction or control, may give risc to injurious
conscguences in arcas outside their territory, they take steps to rcach agrcement
with the States to which the problem may extend, about the procedures to be
followed and the levels of protection to be covercd, In somc cascs these mecasurcs
include régimes of liability: in others it is noted that the question of liability
has not been covered., So States discharge their duty of carc, and cnsurc that they
arc not cxposcd to charges of unlawful conduct. At the samc time, they cnsurc that
international law will play its part in accommodating and harmonizing a full range
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137« In this connexion it was stressed that the main thrust of the new topic should
be to minimize the possibility of injurious consequences, and to provide adequate
redress in any case in which injurious consequences do occur, with the least possible
recourse to measures that prohibit or hamper creative activities. The criterion of
"harm" could be regarded as a variable, which States have a duty to define or
quantify in any context in which current or projected activities are seen to ehtail
a substantial transnational danger. Existing State practice is sufficient to show
that States have at their disposal an unlimited range of solutions that can offer
appropriate guarantees without placing any unwarranted burden upon a beneficial
activity. The two principles that should be involved in the construction of any
régime, and in the ascertainment of liability when no régime applies, are a standard
of carec commensurate with the nature of the danger, and guarantces related to the
occurrence of injury, rather than to the quality of the act causing injury.

138, Most members of the Commission present took part in the discussion of the rebort;
and on some major peints there was a cleoar convergence of opinion. In particular,
it was not doubted that the Commission's approach to the subject must be in terms of
the claboration of primary rules, and that attention must be focused upon-situations
in which a danger arising within the Jurisdiction of onc State causcs, or threatens
to causc, damage beyond the borders of that State. There was also broad agreement
that the present title of the topic, though abstract and rather unwicldy, was at

the present stage of development an extremely valuable guideline. A number of
speakers pointcd out that the title cnumcrated ecach of the four key clements in the
topic, and was in itself a dircctive endorsed by the General Asscmbly, as well as
by the Commission.

139. A majority of specakers took the view that the topic was adcquately founded in
existing legal doctrinc, and that the Commission's task was to develop this doctrine
to mect the unprccedentcd nceds of the present day. In gonerel, they considercd
that the Spccial Rapporteur should continue to draw upon the full range of
applicable doctrine and State practice in order to provide a sound basis for future
work, even though the immediate field of application might be that of the physical
environment. There were some warnings that in this context the term "environment"
should not be interpreted narrowly, because guestions of ecological damage were at
most a part of the subject-matter. The Special Rapporteur had drawn attention to
the 1978 Working Group's description of the topic: "[Itj concerns the way in which
States use, or manage the use of, their physical enviromment, either within their
owvn territory or in areas not subject to the sovereignty of any State ...". On

balance, it was felt that any more restrictive description would be unacceptable.
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140. On the other hand, some members considered that the new topic had little
iFomdation in existing doctrine, and that it had yet to make good its claim to
cxist as a secparatc subject. It was pointed out that, while Statcs had showm
increasing willingness to scek agreement about measurcs of nrevention, they were
usually not willing to accept a dircct linkage betwecen preventive mecasurcs and
liability for actual or potential damage. In onc member's view, the scope of the
principle may be more or less limited to situwations in which territorial bowndarics
do not coincide with natural boundaries, and in which there is also an celecment of
hazard in the chain of causation of injuries occurring transnationally. A number
of members, including scveral who believed that the scope of the topic should not
be narrowed, thought it wise to concentrate at the begimming on case studics, cither
in the arce of the cnviromment, or in that of cx gratia payments for injurious
conscguences where wrongfulness was precluded or deniecd, in order to varify the
cxistence of a primary rulc of obligation not bascd upon the duty of recasonable carc
or due diligence.

141, It was rccognized that principles of equity could not in themselves form the
basis of such a rulc, though they would have an importuant part to play in its
application. It had becn noted, in connexion with the Commission's discussion of
Chapter V of the draft articles on State responsibility (Part 1), dealing with
circumstances precluding wrongfulness, that a residual duty to compensatce for
injurious conscquences would not arise in cvexry casc. A number of speakers also
referred to the "polluter pays" principle, which had boen cmbodiced in measurces
¢leborated by the Orgonisation for Economic Co-operction and Development, and to
what might be regerded as a refinement of that principle - the concept that the cost
of injurious consequences should go together with the opportunity of making a profit.
A practical example was given of a case in which a developed country had provided
compensation in respect of injurious consequences causcd by onc of its enterpriscs
both to the foreign country in which that centerprisc was situated and to a
neighbouring country to which the injurious consequences had cxtended.

142. Several speakers cmphasized the concept of interdependence: one speaker
suggested that therc might be a hicrarchy of norms - an interest that was cssential
to human survival could conflict with, and override, an cconomic or soclal intercst
which, though intrinsically bencficial, was of a lecss far-rcaching kind. There was
broad agrccment that, cven in the casc of injurious conscquences that were causcd by
an act not prohibited, the innocent victim - if, upon a proper cvaluation of all the
factors, it werc indecd an innocent victim -~ should not mercly be left by law to

bear its loss. Scveral speakers noted that this centailed a trend towards strictex
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standards of liability; and it was recognized that the question of attribution
would need further study. It was suggested that the relevant primary rule of
obligation might be formulated in terms of conditions attached to the right to
cngage in activities that produced, or were capable of producing, injurious
transboundary effects.

143. Not surprisingly, the main areca of divergent opinions centred upon the
relationship hetween responsibility for wrongful acts and liability in respcct of
acts not prohibited. Cne Commission member doubtcd that there was any rcecal place
for the new topic, as its application to a given situation would always be
supcrscded when a specific régime had been elaborated. The opposite viewpoint

was also stressed, one member noting that there is a constantly "moving frontier"
between wrongfulness and acts which - at least for the time being - arc not
prohibitecd. Another Commission member wondercd whether the new topic was, by its
very naturce, confined to the cascs of activities thaot were nccessary, but potentially
dangerous; and he distinguished the cases of activities - such as those‘that caused
pollution - which were always harmful, and therefore wrongful. Other speakers,
however, pointed out that "harm" was a relative concept, and that the general trend
of learned opinion was not in favour of developing distinctions based upon such
concepts as those of "ultra-hazard". It was, in their view, the main justification
for the new topic that interests had to be balanced, and that States should have
every induccment to rcgulate their respcctive rights and obligations in ways that
minimized the need for general prohibitions, One member, in fact, characterized
the topic as "activities conducted within the framcwoerk of international relations".
144. Finally, it was fully recognized that closcr attention must be paid to all of
the issucs raised during the Commission's brief discussion of the topice Several
members did, however, rcfer specifically, and in cach casce with general approval,
to the tentative summation contained in paragraph 60 of the Special Rapporteur's
preliminaxry report:

... the eclaboration of the rules relating to liability for injurious
consequences in respect of acts not prohibited by international law revolves
around the variable concept of "harm". Where a State suffers substantial
injury, or reasonably believes that it is exposed to a substantial danger
arising beyond its own borders from the acts or omissions of other States,
there is a new legal relationship which obliges the States concerned to attempt
in good faith to arrive at an agreed conclusion as to the rcality of the injury
or danger and the measures of redress or abatement that arc appropriate to the
situation. A State within whose Jjurisdiction such an injury or danger
is caused is not justified in refusing its co-opcration upon the ground that
the cause of the danger was not, or is not, within its knowledge or control.
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If such on injury or danger is not causcd by a breach of o specific
international obligation, a State suffering such on injury or danger is

not justified in demanding any limitation of the frecdom of action of

another State in relation to matters arising within that State's jurisdiction,
except the minimum needed to cnsure the redress ond cbatement of the injury
or donger, toking into account any beneficiel, though competing, intercsts."
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Ciliduiil VIIT
STATUS O TIE DIPLOMALIC COULILR ALD TIE DIPLCMATIC DAG
HOT ACCOMPAMTILD Ty DIDLOIATIC COURIER
r/’/
145. 1% its thirty-first session in 1{‘795-29" the Intermational Law Commission
reached the following conclusions rcperding the future work to be undertalion on
this subjcct:-sjl/

" (1) The Secretariat should continue vith the preparation of a comprehensive
follow-up report, on the pattern of the latest woxking paper (A/'CZT.4/\!P.4),
analysing the written comments which moy be forthcoming as well as the views
which may be expressed by Govermments during the thirty-fourth session of the
General Assembly.

(2) The Commission should appoint a Special Rapporteur on the topic of the
status of the diplomatic courier and the diplomatic bag not accompaniecd by
diplomatic courier, who will be entrusted with the preparation of a set of
draft articles for an appropriate lesal instrument.”

The Commission appointed Mr. Alexander Yonliov Special Rapporteur for the topif of
the status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier and entrusted him with the preparation of a set of draft
articles for an appropriate legal instrumen’c.-iﬁg/

146. The General Assembly, in paragraph 4(i‘) of its resolution 34/141 of

17 December 1979, recommcnded that the Commission should "continue its voxrit on the
status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier, taking into account the writiten comments of Govermments and
views expressed on the topic in debates in the Gencral Assembly, with a view to the
possible elaboration of an appropriate legel instrument'.

147. At the present session of the Commission, the Special Rapporteur submitted a
preliminary report (A/ CH.4/ 335) in pursuance of the above Gencral Assembliy
recommendation. The Commission also had before it a Vorking Pap r (4/Cil.4/VP.5)
prepared by the Secretariat pursuant to the decision of the Commission quoted in

paragraph 145 above. The main objective of the preliminary report, as defined by

556/ For the historical review of the work of the Commission on the topic up
to 1979, see: Official Records of the Ceneral Assembly, Thirty-fourth Session,
Suppl.-ment o, 10 (A/34/1.0), pp. 477-ATA, pares. 1A9-155 (Yearbook ... 1979,
vol. ii {Fart ffx-:o), document ./34 -1G, nares. 145-155).

557/ Ibid., para. 164

558/ Ibid., paras. 165, 197 and 2(4
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the Upecial Rapportour, was to elicit advice and cuidance from the Commission on
certain topical issues of substance ond method, before he proceeded to nropare
subscquent reports containing draft articles.

143. It was pointed out by the Speciel Hapnortcur that the topic is significant,
in view of the cever-increasing dynamicg of international relations, in vhich
States and international organizations oe cngased in very active contacts through
various means of communication, including official couriers and official bags.

The drafting and adoption of appropriate rules would therefore promote the
development of friendly co-operation in this ficld and contribute to the
prevention or reduction of abuses by cither sending or receiving Stotes. Iy
supplonenting existing international instruments, the International Law Commission
wvould enhance the precision and cffectiveness of the legal frameworl: governing
this ficld of international relations. The adoption of up-to-date international
rules would remedy some existing omigssions and unsuitable practices, and improve
conditions for the application of cristing conventions vhich currcntly mecets with
daily difficulties, at a time when fallure to respect diplomatic privilemes and
immunitices has become a matter of common concern. '

149, The preliminary report contained a consolidated account of the consideration
of the topic since 1974, vhen it was first introduced in the General Asscmbly.
This historical background, together with the working papers prepal;ed by the
Secretariat,ji)/ provided a very sound basis for the Commission's considecration of
the topic.

150, The preliminary report also contained a review of sources of international law
and other relevant material on the topic. It was noted that those sources weres
mainly conventional in character and that therc was a great scarcity of
international judicial practice. The main sources include, first of all, the four
codification Conventions concluded under the auspices of the United llations,
namely, the 1961 Vienna Convention on Diplomatic Relations, the 1963 Vienna
Convention on Consular Relations, the 1902 Convention on Special Missions and the
1975 Vienna Convention on the Represcntation of States in Their Relations irith
International Organizations of a Universal Character. In addition, refercnce was

made to a number of other important multilateral treaties, as well as bilateral

P

559/ A/C1.4/321 and Add.1-7, L/CiT.4/VP.4 and 5 and A/CIT.4/L.311
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treaties, national legislation, diplumatic correspondence and orficial
communications or statements which provided evidence of State practice on the

topic. The report also noted the travaux préparatoires for the four codification

conferences, the writings of publicists covering the main schools of legal thought
on the subject over a relatively wide geographical area, and private codification
drafts prepared by individual jurists or lcarned societies.

151. The problem of the form of the eventual instrument was considered in the light
of the relevant resolutions of the General Lssembly which referred to "a protocol
or "an appropriate legal instrument". It was pointed out that at the current stage
of the Commission's work, the main objective should be to prepare a set of draft
articles by the consolidated procedure that has evolved in the practice of the
Commission, incorporating and combining clements of both lex lata and lex ferenda.
The final decision as to the form of the instrument should be left to be decided
by States Members of the United Nations at an appropriate stage in the codification
process.

152, The report emphasized the importance of the empirical method as being best
suited to a topic of a highly practical character, taking into account the nature,
scope and specific functions of the courier and the bag. The facilities, privileges
and immunities accorded to the diplomatic courier are not intended to benefit the
person concerned, but to establish conditions that will facilitate the perfommance
of his official functions, which are instrumental in the exercise of the right of
communication. It was pointed out fhat Ilextibility and caution are required in
drawing analogies with diplomatic and consular agents, while at the same time, any
unnecessary limitations which might impair the effective protection of the official
courier and the official bag should be avoided.

153. With regard to the scope and content of the draft articles, the Special
Rapporteur suggested the adoption of a comprehensive approach which might lead to
the elaboration of a more coherent and uniform set of draft articles, embracing all
types of official couriers and official bags sent to diplomatic and consular
missions, to special missions or to the representations to international
organizations. In his preliminary report he therefore intimated that it would be
highly desirable for the Commission to decide whether the concepts of "official
Courier" and "cfficial bag" should be adopted, without exceeding the temms of
reference for the present topic.

154. Since the existing codification Conventions do not contain definitions of the
diplomatic and other official couriers and bags, it was suggested that an attempt

to elaborate such definitions might be helpful.
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155. Marthermore, it was suggested that the functions of the official courier, his
nationality and the possibility of multiple oppointment should be determined in
greater detail and in more precise terms since there are no specific provisions on
these matters in the existing codification Conventions.

156. The report also noted the need to determine in greater detail the status of
the diplomatic courier and the facilities, privileges and immunities accorded to
him and to the courier ad hoc in the performance of their functions.

157. The status of the diplomatic bag and, in particular, the unaccompanied
diplomatic bag, were given special consid:raotion in the report. In this connexion,
emphasis was placed on the need to achievc a fair balance and harmony between the
secrecy requirements of the sending State and the security and other legitimate
considerations of the receiving and transit State, between safe and rapid delivery
of the bag and respect for the sovereigmty a_ricl national laws of the receiving State,
and between immunity of the bag from checling ond security requirements,
particularly where the safety of civil aviation is concerned.

153, Several other questions were considered in the report, relating to the status
of the official couirier and the official bag, their protection and the prevention
of possible abuses by either the sending or the receiving State, and the
obligations of transit States and other third States, including their obligations

in cases of force majeure.

159. The report contained a suggestion that the draft articles should fommulate, in
soue way, the fundamental principles of international law which underlie the four
codification Conventions, such as freedom of communication for all official
purvoses, respect for the laws and regulations of the receiving and transit State
and the principle of non-discrimination.

160. The preliminary report made certain tentative suggestions, as a working method,
regarding the structure and format of the draft articles, which might consist of
general provisions, sections on the status of the official courier, the status of
the official courier ad hoc, and the status of the official bag, and miscellaneous
provisions desling with certain problems, including the relationship of the draft
articles to existing conventions.

161, Fmphasizing the significance of the topic, the report pointed out that there
are somz delicate problems relating to important interests of States, and some
difficulities of a political and practical nature which require special attention.
at the same time it was maintained that there is a need for a coherent and uniform

rule of international law on the status of the official courier and the official

bag, to cvercome the existing legal gaps.
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162. The Commission considered the preliminary report at its 1634th, 1636th and
1637th meetings. It engaged in a general debate on the issues raised in the report
and on questions relating to the topic as a whole.

163. During the discussions on the report the practical significance of the topic
was emphasized in view of the unprecedented dynamic development of intermational
communications, the need for effective protection of the diplomatic courier and

the diplomatic bag and the need for precvention of possible abuses, Ieference was
made to the political importance of the codification and progressive development of
international law in this field, taking into account the impact of the modemn,
sophisticated means of checking the bag, vhich may affect its diplomatic secrecy.
Several members of the Commission pointed out that the particular significance for
developing countries of the need to drawr up rules relating to the status of the
courier ad hoc and the unaccompanied official bag. It was maintained that this was
of paramount importance for countries which could not afford to have professicnal
couriers.

164. While recognising the importance of the four codification Conventions and
other multilateral treaties and their proper application, some members of the
Commission noted that there is a need to elaborate new rules adapted to the new
challenges of modern international communications for all official purposes.
lowever, it was also maintained that there is no need for a new instrument, on the
ground that the essential rules are sufficiently codified in existing treaties.
165. It was generally agreed that in the work of codification and progressive
development of international law on the topic under consideration, special emphasis
should be placed on the application of an emperical and pragmatic method, aiming to
secure a proper balance between provisions containing concrete practical rules and
provisions containing general rules detemmining the status of the courier and the
vag. One member of the Commission expressed the view that excessive details might
be very dangerous.

166. It was recalled that General Assembly resolution 34/141 of 17 December 1979
refers to "The possible elaboration of an appropriate legal instrument”. As to the
form of any such instrument, it was considered that at this stage the Commission
should start preparing a set of draft articles, following the well-established
pattern of the consolidated procedure evolved in the practice of the Commission.,
Some members of the Commission accepted that the possibility of a convention

supplementing the four previous codification Conventions should not be excluded
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U ogether, while cllicws waintained thet the "appropriate legal instrument" ought
Ta Le o more wodest renk. dowewror, oopoed Ty vios vlg dnat dlle geeslicon of
the form of any eventual legal instrument should be kept open at this stage. One
nemuer of the Commission considerced that during its work on the topic the
Commission should keep in mind the possible response and reaction of States and the
ronospects for ratification of any such instrument.

167. A considerable part of the discussion vas concentrated on the scope and content
of the draft articles. It was generally ogreed that a comprehensive approoch
leading to a coherent set of draft articles should be applied with great caution,
taking into consideration the possible reservations of States. The prevailing view
was that while the draft articles should, in principle, cover all types of official
couriers and official bags, the temms diplomatic courier and diplomatic bag should
be maintained. It was also noted that the codification effort should be basically
confined to communications between States. ‘It vas assumed by several speakers that
vhile retaining the concepts of diplomatic courier and diplomatic bag, an
appropriate solution might be found through an assimilation formula alongz the lines
of the provisions of article III, section 10, of the Convention on the Privileges
and Immunities of the United Nations, adoptcd by the General Asseﬁbly on

13 February 1946, and article IV section 12, of the Convention on the Privileges
and Tmmunities of the Specialized lgencies, approved by the General Assembly on

21 Vovember 1947. The main objective should be to achieve as muchbcoherence and
uniformity as possible in the legal protection of all types of official couriers
and official bags, without necessarily introducing new concepts which may not be
susceptible of wide acceptance by States. It was also emphasized that the nature
and scope of the facilities, privileges and immunities accorded to the diplomatic
courier and the diplomatic bag should be in conformity with their specific
functions as tools for realization of the principle of communication for all
official purposes.

168, Several members of the Commission rceferred to the problem of possible abuses
and to the role of legal rules in the prevention of such abuses or the enhancement
yof practical measures of control. Some spealiers emphasized the importance of
effective interplay ' :tween the principles of freedom of communication and respect
for the laws and regulations of the receiving or transit State, in establishing a
reasonable balance between the-secrecy of the diplomatic communication, and
security and other legitimate considerations. It was suggested that draft articles

should be prepared on the problem of abuses, including their legal consegquences,
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The impact of modern and more sophisticated means of checking the bagwas also
pointed out, and it was recommended that the Commission should try to find
acceptable legal formulations to deal with problems arising from the application
of modern checking techniques.

169. In response to a question raised in the preliminary report, several members of
the Commission expressed their support for the suggestion that legal definitions of
the diplomatic courier and the diplomatic bag should be drafted. Some of them
considered that there should be more specific provisions defining the functions of
the diplomatic courier, including the courier ad hoc.

170. The tentative structure of the draft articles sct out in the preliminaxry report
as a working hypothesis recelved general support, with certain observations and
suggestions. Vhile several speakers agrced with the suggestion in the report that
the draft articles should embody the fundomental »rinciples of freedom of
communication for all official purposcs, of non-discrimination and of respect for
the laws and regulations of the receiving and the transit State, there were some
who considered that, at least at the initial stage, there was no need to deal with
general principles. It was also noted that some of the items under the heading
"Miscellaneous provisions" were too important, as such, to be placed in that
unspecified section of the draft. The viev was expressed that a more functional
anpproach would justify placing the draft articles on the status of the bag before
those on the status of the courier.

171, It was pointed out that the diplomatic bag not accompanied by diplomatic
courier had acquired great practical significance as a means of communication and
therefore deserved special attention.

172. Cne member of the Commission raised the question of the legal meaning of the
term "facilities". It was explaincd that within the framework of a set of legal
provisions, the term "facilities" would neccessarily cover certain rights and
obligations of a geneial nature to facilitate the performance of the functions of
the courier or the bag, or more specific matters such as the acquisition of
accommodation, obtaining of visas, transportation, etc. Similar provisions could
be found in the four codification Conventions.

173. Several members of the Commission emphasized the particular importance of the
status of the courier ad hoc, his increasing role in modern international relations,
and the very extensive use made of couriers ad hoc by all States, especially those
Gtates which lack professional couriers.

174, There were some other points raised during the discussion, such as the

relation of any eventual legal instrument on the status of the diplomatic courier
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and the diplomatic bag to existing conventions, and the importance of the rights
and obligations of the receiving State and the transit State.

175. It was generally recognized that the next step to be undertaken by the
Commission should be the consideration of draft articles submitted by the Special
Rapporteur.

176. At the conclusion of the discussion the Special Rapporteur expressed his
agreement with the general recommendation to proceed with the elaboration of draft
articles on the topic as the next immediate stage of the work, taking into
consideration the ccmments made during the discussions at the thirty-~second session
of the Commission and the forthcoming examination of its report by the thirty-fifth

session of the General Assembly of the United llations.
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CHAPTER IX
OTHER DECISIONS AND CCNCLUSIONS

A. Programme and methods of work of the Commission

177. At its 1604th meeting, held on 4 June 1980, the Commission decided to catablich
a Planning Group of the BEnlarged Burcau for the present scssion. The Group was
composad of Mr, Doudou Thiam (Chairman)s Mr, Juan José Calle y Callc:

Mr, Leonardo Diaz-Gonzdlez; Mr, Frank X.J.C. Njengas Mr. Paul Recutcrs

Mr, Milan gahovié; Mr, Stephen M, Schwebel; Mr, Abdul Hakin Tabibis

Mr. Scenjin Tsuruoka; Mr, Nikolai A, Ushakov and Sir Francis Vallat, The Group was
cntrusted with the task of considering the programme and nethods of work of the
Commission and of reporting thercon to the Enlarged Burcau. The Planning Group nct
on 6 and 20 Junc and 8 and 21 July 1980. Mcrbors of the Commission not nembers of
the Group were invited to atiend and o nunber of then participated in the ncetings.
178, On the rccormendation of the Plamming Group, the Enlarged Burcau recormncnded
to the Commission, for inclusion in its rcport to the General Asscrbly on the work
donc at the presont session, paragraphs 179 to 195 below. At its 1641lst neeting,
held on 24 July 1980, the Commission considered the recommendations of the
Enlarged Burcau and, on the basis of those rccomnendations, adopted the following
paragraphs.

179« In considering the gquestion of its programme of work for its thirty-third
scssion, in 1981, the Comnission took into account the genoral objectives and
prioritics which the Commission, with the approval of the General Asserbly, had
cstablished at previous sessions and the recormendations contained in

General Asscrbly resolution 34/141 of 17 Deccnber 1979, as well as the progress
achicved at the prescnt session in the study of the topics under current
consideration., The Commission also took into account that its next scssion will be
the last session within the present term of office of the members of the Cormission.
In the 1light of thosc considerations, the Comnmission intonds tc & vote primary
attention at its 1981 scssion to the topics upon which the first rcading of draft
articles has becn completed, nanely, "Succession of States in respecet of natters
other than treatics" and "Question of treoatics concluded between States and
international organizations or between two or more international orgsanizations',
180. As to the topic "Succession of States in roespect of matters other than
treaties", the Cormission, in accordance with resolution 34/141, should at its
thirty-third scssion cormplcte the éecond reading of the entire draft articles on

succession of States in respecet of matters othor than treatics, taking into account
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the coumnents and chservations of Governments on the draft articles. In this
connexiong it may Le recalled that at its thirty-first scssicn the Commission
corgyloted its first recading of the set of draft articles dealing with State property
and Stote debts and requested the Sceorctary-General to transnit thosce articles to
Governnents for their written commonts and obscrvatinsns together with two initial
articles dealing with State archives, Furthormore, at the prescent scssion, the
Comnission completeld, as recormmended by resolution 34/141, the study of State
archives and adepted four additional draft articles thercon, As indicated in
parazraph 15 above, Govermments have also been requested to subnmit their written
cormicnts and obscrvations on the additional articles on Statc archives adopted at
the present scssion.

181, Regarding the topic " westion of treatics concluded between States and
international organizations or between two or nmorc international orgonizations',
the Ceormission, hoving completed at the present session the first reading of the
rclevant draft articles as recormended by General Asscenbly resolution 34/141,
intends at its thirty-third scssion in 1981 to commence its sccond rcading of the
draft articles ca treaties concluded between States and international organizations
or betweon international organizations, in the light of comments and obscrvations
of Governnents and intcrnational organizations concerned. Draft articles 1 to 60,
previously adopted on first rcading, were transmitted to Govermments and
international orgonizations in 1979 for their written comments and obscrvations.
The request for the subnission of thosc ccrments and obscrvations has becn rencwed
at the prescent session, as indicated in paragraph 55 above, so as to cnable the
Comnission to cormence the second reading of those draft articles at its
thirty-third scssion. The draft articles and anncx adopted on first rcading at the
present session have also been transnitted to Governments and international
orcanizations for their written comments and obscrvations and will be the subject of
a sccond reading at a later session of the Cormission.

182, On the topic "State responsibility", the Cormission at its present session
completed the first reading of Part 1 (the origin of international responsibility)
of the draft cn responsibility of States for internationally wrongful acts, as
rccormended by General Assembly resolution 34/141. It also cormenced its study

of Part 2 (content, forms and degrees of international responsibility) and intcends
to begin at its thirty-third scedsion the preparation of draft articles concerning
that part of the draft with a view to making as rwmch progress as possible within the

prosent term of office of the members of the Commission, as recormended by
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General iAsscmbly resoluti'n 34/141. The draft articles constituting Part 1

(the origin of intornational responsibility) of the draft have been transnmitted to
Governnents for their writton comments and obscervations as referred to in
paragraph 31 above, 4t its thirty-fourth scssion, the Commission hopes to proceed,
in the light of writien comments and obscrvations of Governments as well as views
expressed in the General Asscombly, to a sccond rcading of the draft articles
constituting Part 1 of the draft.

183, While, as indicated, the Commission will devotc primary attontion at its

1981 scssion to the topics mentionced above, it also intends to continue the study
of other topics on its current prograrme of work as followss

(a) Having bDegun at the present scssion the preparation of draft articles
on the topic "The law of the non-~navigational uscs of international water-courscs",
the Cormission will continuc its work on the topic at its thirty-third session, with
a vioew to the preparation of additioral draft articles on the basis of reports
subnitted by the Speeial Rapportecur,

(b) Concerning the topic "Jurisdictional irmunities of States and thoir
property", with respeet to which the preparation of draft articles has cormenced at
the prescnt session, it is anticipated that the Cormission will continue its work
on the topic on the basis of roports submitted by the Special Rapportcur.

(c) A prelininary report on the topic "Status of the diplcomatic courier and
the diplomatic bag not accompaniced by diplomatic couricr" was subnitted by the
Speeial Rapporteur at the present session of‘the Cormission, The Commission intends
to continue its work on the topic on the basis of a further report by the
Special Rappertour which will contain proposed draft articles, with a view to the
possible claboration of an appropriate legal instrunent.

(4) An initial discussion on the topic "International liability for injurious
consequences arising out of acts not prohibited by international law" having been
held during the present session on the basis of a prelininary report submitted by
the Speeial Rapporteur, the Commission at its next session will continue the study
of the topic on the basis of a further rcport, which may include proposed draft
articles, to be placed beforce the Commission by the Speecial Rapporteur.

(c) The Special Rapporteur for the second part of the topic "Relations
between States and intermational organizations" will continue his study of the
subject and may, should that study so require, submit a prelininary report to the

Commission,
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1844 4s to the allocation of tine at its thirty-third scssionm, for the topics
referrod to in paragruphs 180 to 183% above, the Commission will take the appropriate
Qecisions ot the Legivming »f that session when arronging for the orranization of
its work, Thc Commission is, however, awarc that in the time available, it may not
be possible to take up all the topics mentioned in pararraph 183 above,

185. At its 1979 scssion, the Commission had the opportunity of ﬁaking a
comprechensive review of its methods of work and proccedurcs, while preparing its
obsorvationsiég/on the itenm "Review of the multilatoral treaty-making process"
requested in General iAsscrbly resolution 32/48 of 8 Decenmber 1977. Such an iten
being on the agenda of the thirty-fifth scssion of the General Assenbly, the
Cormission at the presoent scssion wishes to rcaffirm the over-all conclusions
containcd in the said obscrvations, nomely, that the techniques and proccdurcs
provided for in the Statutc of the Commission, as they have covolved in practice
during a period of morc than three decades, arc well adapted for the progressive
developnent of international law and its codification. Thesc techniques and
procedurcs have proved, as a whole, to be appropriate for the perfermance by the
Intcrnational Law Ccrmission of the tasks entrusted to it and, in particular, for
its contribution to the treaty-moking process throuch the preparation of draft
articles which, following o decision of the General Asscnbly to that cffect,
provide the basis for the claboration and adoption by States of instrunents
progressively developing and codifying international law. This general conclusion
notwithstanding, the Commission, as in the past, will keccp constantly under revicw
the possibility of improving'further its present proccdurcs and nethods of work,

as well as continue Yo apply thosc proccdurcs and ncthods with the flexibility
which the study of particulor topics may reguire, with a view to the tinely and
cffective fulfilment of the tasks centrusted to it Ly the General hAsscribly.

186, In addition, the Cormissicn at its present scssion addressed itscelf to certain
guestions which the Cormission has been rcquested to consider by the relevant
rcesolutions of the General fAssembly, as well as to other specific questions having,

or which nay have, a bearing on the nethods of work of the Commission and the

organization of its sessions, Paragraphs 187 to 195 below surmarize the conclusions

and recormendations of the Commission on thosc questions. In calling to the

560/ To be printed in Yearbook ... 1979, vol. II (Part Onc), dce. A/ON.4/325,
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attention of the Geoneral Asscnbly such conclusions and rccommendations, the
Cormission wishes to reiterate, as it has dune on previcus occasions, the nced
continually to Lear in nind the sui rencris naturce of the Cormission and of its work
when draft proposals on administrative and budpetary matters arc subnitted to the
General Asscrnbly for consideration and adoption. As the Commission has pointed out

561/

on o nunber of occasicns, the application of certain administrative and
financial patterns, poncral in character, to a body having such a position and
tasks as the Comnission has may, in certain instances, adverscly affect the
preccdures and methods of work provided fer in the Statute of the Commission
approved by the General idsscnbly, and conscquently jeopardize the Commission's
ability to porform the task of promoting the progressive developnent of
international law and its codification entrusted to it Ly the General disscmbly
nursuant to Lrticle 13, paragsraph 1(a) of the Charter of the United Nations,

187. Pursuant to tho rcquest addressced to United Nations bodies by Geoneral issenbly
resolution 33/55 of 14 December 1978, the Commission has recvicwed the length and
cycle of its scssions, Although the demands of its heavy programme of work would
fully warrant o lengthening of the time allocated to the Commission for the
fulfilnont of i1ts tasks, the Commission, awarc of thc concerns of the

General Asscmbly relating to the rationalization of the use of resources at the
disposal of the Orpanization, refrains from naking any such rccormendation., The
Cormission concluded, howcever, that therc was an absolute nced to maintain the
presont pattern of an annual scession of a twelve wecks! duration as the minimun
standard period of work rcquired for the Cormission to be able to comply with the
General Asserbly recommendations concerning the implementation of the current

prograrme of wo "k of the Cormission. The considerations which led the Commission in

561/ Sce, for cxample, the working paper on the "Review of the Cormission's
programne and methods of work" armmexed to the 1968 rcport of the Commission
(Yoarbook ... 1968, vol. II, p. 226, doc. A/7209/Rev.1l, amncx); the remarks of the
Cormission on the report of the Joint Imspection Unit included in the 1974 report
of the Cormission (Yoarbook eeo 1974, vol, TI (Part One), ppe 308-311,
doc. A/9610/Rev.1, paras. 192-212); the scetion on the form and prescntation of
the report of the Commission to the Genecral Asscnbly included in the 1977 report
of the Cormission (Ycarbook ... 1977, vol. II (Part Two), pp. 132-133, doc. A/32/10,
paras. 124—130); the observations cof the Commission on the "Review of the
nultilateral treaty~naking process" subnitted pursuant to General Asserbly
resclution 32/48 of 8 Decerber 1977 (%o be printed in Yearbook ... 1979, vol, II
(Part Onc), doc. A/CN.2/325); ctc.
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197 t. rccnmncn&iéé/th the General Assenbly the said standard period of work arc
cven nore valid today. The nunlber of topics included in the current prosrame of
work «f the Commission pursuant to recent recormendations of the General adsscrmlly
has increascd c-nsilerally during the last years., In addition, scveral of the new
topies relate to complex subjects whose study requires the devotion of nmuch tine,
not only by the Speocial Rapporteours concerned between sessions, but also by the
Comissicn itself duri o its sessions, Morcover, the codification »f the now
topics, the study »f which has now beon begun by the Ceommission, is to he carried
out at the same time as the Commission is in the process of undertaking the
complotion of the codification of othor topics previously included in the programnc
of work, the respective drafts of which arc now cntering the stage of the sccond
reading in accordance with the rclevant provisions of the Statute of the Commission,
The Chairnan of the Comnittce on Conferences has been informed of the conclusion
reached by the Commission on this matter,

188, The International Low Cormission wishes to convey its appreciation to the
General Asscmbly for having maintained the provision of summary rccords of the
neetings of the Commission when it adopted, on 23 November 1979, its deceision 32/418
concerning swmary rccords of subsidiary organs of the General Asscmbly, as well as
for its reaffirmaticon, in paracraph 9 of its resolution 34/141 of 17 Decenber 1979,
>f "the nced for continuing provision of summary records of the Cormission's
ricetings".

189, Thc Commission is awarc that the cost of providing nceting rccords is not
insignificant and docs not at all wish to minimize or discourage gencralized cfforts
by the Organizoaticn te offect savings and reduce its financial and administrative
burden, But the Commission feels obliged, at the same time, to call to the
attention of the General Asscribly that the question of continuing to provide the
Cormission with surmary records is not coxclusively a budcetary and administrative
question beecause it also implics, and primarily so, matters of legal policy
affecting the process of the promotion of the progressive development of
international law and its codification undertaken by the United Nations pursuant to
Article 13, paragraph 1(a), of the Charter. Therc is no doubt, in the opinion of
the Cormission, that the discontinuance of surmary rccords of its meetings would

affecct the Commission's procedures and methods of work and have a negotive impact

562/ Yearbook ... 1974, vol. II (Part Onc), p. 305, doc. 4/9610/Rev.l,
rara. 165,
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on the porformance Ly the Commission of the tasks cntrusted to it Ly the

General Assenbly. The need for surmary rccords in the cwmtext of the Commissiin's
procedures and mnethods of work is determined by, inter alin, the functi-ns of the
Cormission and its composition. 4As its task is mainly to draw wp drafts providing
a basis for the elaboration by States of legnl codification instruments, the
debates and discussions held in the Comnission on proposcd formulations arc of
paranount importance, both in torms of substance and wording, for the wndersitanding
of the rules proposced to States by the Cormission. On the other hand, ncmbers of
the Comnmission serve, pursuant to the Commission's Statute, in a personal capacity
and o not represent Governments. States have thercefore, it is submitted, a
legitinate interest in knowing not only the conclusions of the Commission as a
whole rccorded in its wecports, but also thosc of its individual ncmbers containcd
in the summary rccords of the Commission, particularly if onc bears in nind that
ricribers of the Commission are clected by the General Asscnbly so as to assure
representation in the Commission of the main forms of civilization and the principal
legal systems of the world, Moreover, the summary records of the Commission arc
also o neans of making accessible to international institutions, learncd sccicties,
universitics and the public in gencral the deliberations of the Ccrmission. They
play an impertant role, in that respect, in promoting knowledge of and interest

in the process of promoting the progressive developrient of international law and
its codification., ’

190. The above-nentioned considerations, which were undoubtedly very much in the
ninds of delegations when the General fLisscrmbly in 1979 adopted its decision 34/418
and its rcsolution 34/1.1 reforred to in paragraph 188 above, lead the Commission
to recommend to the General dsscembly the continuing provision of swmary records of
the neetings of the Commission as well as the continued publication of thosc summary

records in volunc I of the Yearbook of the International Law Commissi~n. The

continuance of the present systen of summary rccords corrcsponds to what has becn

a consistent policy of the Goneral Asscembly since the establishment of the
International Law Commission,iéé/ and constitutes an incsecapable requirement for the
nrocedures and nethods of work of the Commission and for the process of

codification of intcernational law in genceral,

563/ The systen of providing the Commission with surmary rccords becon in
1949 with the provision of such rccords for its first session. On 3 December 1955,
the General Asscrbly adopted resolution 987 (X), ontitled "Publication of the
docuncents of the International Law Commission", by which the Sceretary-General was
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191, With refercnce to the recent decisions and rocormrandations on control wad
linitation of decumentation, the Commission wishes, first of all, to make clear its
wderstonding that now regulations on the preparation of dscuments on the basisg of
Govermnents! replies to o gquestionnaire or of submissions of the agencics and
programncs of the United Nations, do not affect the oblirption of the
Sccrctary-General under the Statute of the Commission to publish in exteonso, and in
the languages of the Commission, all such replies whenever the work of the Commission
andt its procedurcs and nmethods so require., It hardly sccms nccessary to stress the
fundanental and basic role that materials, comments and obscrvations subnitted by
Governments and, when appropriatc, internmational organizations, play in the
codification methods of the Commission, The interaction between the Comnission, a
pernanent body of leral experts scrving in their personal capacity, and Governnents,
throuch o varicty of mcans including the subnission of materials and written
corments and obscrvations, is at thce corc of the sysiten crcated by the

General Asscrbly for the promotion, with the assistance of the Commission, of the
progressive development of international law and its codification. It is an
absolutc nced for the Cormission to have at its disposal, in cxtonso and in its
working languages, the »eplics of Govermments and international organizations to
its requests for matorials, corments and obscrvations on international law topics
included in its programme of work pursuant to relevant recommendations of the
General Asscernbly. In bringing this matter to the attention of the General iAssembly,
the Cormission is confident that, if nccessary, the Sccrctariat will be provided
with appropriate guidance and instructions.

192. The Commission has noted that rccent statenents concerning parasraph 2 of
General Asscribly resolution 34/50 of 23 November 1979 {scc for cxarple docunent

A/INF/35/1) may be interpreted as oxtonding the general 32-pagce maxirmm lensth rule

requested to arrangce as soon as possible for the printing of certain Cormission
docunents, including "the surmary rccords of the Cormission", Thus, summary rccords
of Commission ncetings arc printcd as volune I of the Yearbook of the International
Law Comnission. In 1968, the Cormittce on Conferences included the Cormission anong
the bodics which that Committee considered should be provided with surmary rccords.
(1/7361, para. 35). As rccently as its thirty-first scssion, in its

resolution 31/140 of 17 Decembexr 1976, the General dAsscnbly, in taking note of the
application of certain criteria for the provision of mecting records, rcaffirmed
that the International Law Cormission should continue to receive neeting rccords

in both provisional and final forn,
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for reports of the Secretary-General to the studies and research projects prepared
by the Secretariat at the request of the Commission or its Special Rapporteurs,
notuithstanding the recommendation made on this matter by the Commission in 1977
and the endorsement thereof by the General Assembly in parx:graph 10 of its
resolution 32/151 of 19 December 1977, as well as in paragraph 9 of its

resolution 54/141 of 17 December 1979. The studies and research projects
prepared by the Codification Division of the Office of Legal Affairs, referred

to iﬁ paragraph (43) of the observations of the Commission on the "Review of the
Multilateral Treaty-llaking Process', are part and parcel of the consolidated
method and techniques of work of the International ILawv Commission and, as such,
constitute an indispensable contribution to the work of the Commission which,

as provided in article 20 of its Statute, must be aware of '"treaties, judicial
decisions and doctrine’ as well as of 'the practice of States', in order to study
the various topics on its programme and formulate commentaries on the drafts it
proposes to the General Assembly. It is obvious that the application of the

said 32-page rule to the studies and research projects that the Commission or its
Special Rapporteurs may request from the Codification Division would render the
documents in question unfit for the purpose for which they are intended. The
Commission again calls attention to the féct that in implementing regulations for
the control and limitation of documentation originating in the Secretariat, due
regard should be paid to the nature of the research projects and studies requested
by the Commission from the Codification Division, so as not to jeopardize this
contribution to the work of the Commission. As the Commission stated in 1977,

in the matter of legal research - and codification of international law demands
legal research - limitations on the length of documents cammot be imposed.

193. As to the manner of considering the report of the International Iaw Commission
in the Sixth Committee of the General Assembly, the Commission wishes to express
its appreciation to those delegations which, at the thirty-fourth session of the
General Assembly, suggested that the Commission be consulted on the matter. Out
of concern to avoid the appearance of interfering in a matter which is within the
exclusive competence of the Sixth Committee, the Commission is of the opinion
that it should refrain from making any specific suggestion thereon. It wishes only
to indicate; as it did in 1977, that a practical way of allowing a suificient period

of time for delegations to examine carefully, reflect upon and prepare statements
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on the contents of the Commission's report, would be to continue the present
practice of beginning consideration of the report of the Commission at the end of
October. To begin consideration of the Commission's report later in the session
could lead, unavoidably, to interruptions for debate on other items and, eventually,
to reduction in fact of the number of meetings initially allocated by the

Sixth Committee to the consideration of the report of the International Law
Commission. From the standpoint of the Commission, what actually matters is that
delegations should be able to participate fully in the consideration of the report
of the Commission and that their views and the results of the debate should
continue to be conveyed to the Commission to the maximum possibls extent, well in
advance of its next annual session. In this connexion, the Commission would like
to thank the Secretariat for the preparation of the topical summary of the
discussion held in the Sixth Committee on the report of the International Law
Commission on the work of its thirty-first session (1979) during the

thirty-fourth session of the General Assembly. That document (4/CN.4/L.311)
requested in paragraph 12 of General Assembly resolution 34/141, provided the
Commission with a detailed and digested presentation of views, comments and
observations expressed in the Sixth Committee, adequately filling the gap created
by the absence of a summary of the debate in the relevant report submitted by the
Sixth Committee to the General Assembly.

194, In paragraph 210 of the report on the work of its thirty-first session, neld
in 1979, the Commission referred to the question of the level of the honoraria paid
to its members, including its Special Rapporteurs, for the performance of their
tasks. The Commission noted, inter alia, that, ‘'while the subsistence allowance
of members had been adjusted periodically to reflect in some measure the changes
in the cost of living, no corresponding adjustment had been made in their
honoraria for the past 20 years'. The Commission wished to bring this matter

to the attention of the General Assembly, but consideration of the item on the
payment of honoraria, deferred from the thirty-third to the thirty-fourth session
of the General Assembly, was postponed until its thirty-fifth session. The
Commission guthorizes its Chairman when attending the thirty-fifth session of the
General Assembly to present the views of the Commission to the appropriate officials
and representatives in New York, bearing in mind, in particular, the need to

maintain the independence and integrity of the Commission in accordance with its

Statute.
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195. The Commission also noted that it is sometimes necessary for Special
Rapporteurs to provide their own research and other assistance out of their own
resources. The Commission considers that it is wrong that they should have to
pay for such assistance and wishes to bring this matter to the attention of the
General Assembly with a view to making some budgetary provision to enable eXpenses
properly incurred by Special Rapporteurs to be covered out of United Nations funds.
It 'is also necessary that Special Rapporteurs, should have access to adequate
libraries and other sources of information and should, on occasion, be able to
travel to New York, and possibly elsewhere, for consultation with appropriate
officials of the Codification Division and others. This need may be particularly
acute for Special Rapporteurs from more remote parts of the world, especially
those where library and similar sources are less well developed. The Commission
also wishes to bring this matter to the attention of the General Assembly so that
the required facilities may be extended to Special Rapporteurs.

B. Publication of the third edition of the handbook
1The Work of the International Iaw Commission!

196. The Commission took note, with satisfaction, of the publication, at its
request, of the third edition of the handbook "The Work of the International ILaw
Commission', incorporating a summary of the latest developments of the work of the
Commission, as well as the texts of new Commission drafts and codification
conventions recently adopted on the basis of -Commission drafts. The Commission
expresses its appreciation to the Secretariat for the new edition of the handbook,
which will be of great use to members of the Commission and to delegates, and will
serve as an excellent means of achieving the dissemingtion and wider appreciation
of the work of the Commission among learned societies, universities and the public
at large.

C. Tribute to the Deputy-Secretary of the Commission
197. At its 1635th meeting, held on 17 July, the Commission paid a tribute to

Mr. Santiago Torres-Berngrdez, Deputy-Director of the Codification Division of the

Office of Legal Affairs of the United Nations, and Deputy-Secretary to the
Commission, who had served the Commission with high distinction and exemplary
dedication since 1960 and who was to resign following his appointment as Registrar

of the International Court of Justice.

- 387 -



D. Relations with the Tnternational Court of Justice

198. On behalf of the Intermational Court of Justice, Judge Abdullah El-Erian paid
a visit to the Intermational law Commission and addressed it at the 1622nd meeting.

i, Co-operation with other bodies

1. Asian-African legal Consultative Committee

199. Mr. Milan %ahovié, the Chairman of the Commission at its thirty-first session,
attended, as an observer for the Commission, the twenty-first session of the
Asian-African lLegal Consultative Committee held at Djakarta from 24 April to

1 May 1980, and made a statement before the Committee,

200, The Asian-African Legal Consultative Committee was represented at the
thirty-second session of the Commission by its Secretary-General, Mr. B. Sen,

who addressed the Commission at its 1606th meeting, held on 10 June 1980.

201, Mr. Sen said that, although the competence of the Asian-African Legal
Consultative Committee lay primarily in the field of international law, the
Committee had expanded its activities in the past ten years to meet the practical
needs of its members and to carry out the task, entrusted to it by the Bandung
Conference, of promoting Asian-African co-operation. He noted that the Committee
is accordingly focussing its attention particularly on the promotion of
consultations between Asian and African States and on the organization of discussions
among developed and developing countries as a means of assisting in the negotiations
for the conclusion of conventions acceptable to all nations. Such attention has
been directed by the Committee, for example, to negotiations for the conclusion

of the comprehensive Iaw of the Sea Convention by the Third United Nations
Conference on the Law of the Sea; to other uses of the oceans and their resources
under the competence of United Nations Specialized Agencies such as FAO and IMCO;
and to the question of the protection of the Environment. In assessing the work
of the Committee in the 1980s Mr. Sen cited, as the most important activity, the
fostering of regional economic co-operation including industrialization, which
would require the preparation of complex legal instruments to establish a balance
between the interests of developing States and industrialized nations and the
formulation of new rules and patterns of investment protection. In the economic
field, Mr, Sen observed that the Committee's most spectacular achievement was the
adoption of its integrated scheme for the settlement of disputes relating to economic
and commercial matters, which is désigned to create stability and confidence in

economic transactions in the Asian-African region. In conclusion, Mr. Sen
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observed that the Committee remained deeply interested in the work of the
International Law Commission, particularly since most of the items on the
Commission's agenda were of vital importance to the member Governments of the
Committee, and thus looked forward to continued close co-operation between the
Commission and the Committee in those areas.

202. The Commission, having a standing invitation to send an observer to the
sessions of the Asian-African Legal Consultative Committee, requested its
Chairman, Mr., Christopher /. Pinto, to attend the next session of the Committee
or, if he was unable to do sc, to appoint another member of the Commission for
that purpose.

2. Inter-American Juridical Committee

v
20%. Mr, Milan Sahovié, Chairman of the Commission at its thirty-first session,

attended, as an observer for the Commission, the session of the Inter-American
Juridical Committee held in January-February 1980 at Rio de Janeiro, and made a
statement before the Committee.

204, The Inter-American Juridical Committee was represented at the

thirty—-second session of the Commission by Mr. Seymour fAubin, who addressed the
Commission at its 1611th meeting, held on 16 June 1980.

205. Mr. Rubin said that one of the main items on the agenda of the Inter-American
Juridical Committee was in the field of private international law, in connexion
with which two specialized inter-American conferences had been held in 1979.

The conferences had taken up topics such as letters rogatory, the taking of evidence
abroad and proof of judgments. The Committee had also considered a suggestion
for the adoption of an additional protocol to the Inter-American Convention on

the taking of evidence, aimed at reconciling differences between the two sysiems

of law of the American continents, namely, common law and civil law. Mr. Rubin
observed also that, at its most recent session early in 1980, the Committee had
completed work on a draft convention defining torture as an international crime.
As to the future programme of the Committee, Mr. Rubin mentioned the question of
revision of the Inter-American Convention on industrial property, the settlement

of disputes relating to the law of the sea and jurisdictional immunities of States,
among the eleven items on the Committee!s agenda. Speaking on the method of work
of the Committee, Mr. Rubin said that the Committee had recognized the great value of
the technique of convening meetings of eXperts to deal with specific issues within
the broad areas in which the whole Committee itself would otherwise work. It was

his opinion that the technique of convening committees of experts should be used
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more widely, because members of the Committee had the problem of dealing with
difficult technical issues with vhich they were not all entirely familiar. In
conclusion, Mr. Rubin cited the topics whose consideration is already reflected

in the agenda of both the Commission and the Committee, and suggested that a more
regular liaison be established between the two bodies to enable them to exchange
documentation and information on their programmes of work. Such exchange would,
if possible, take place well in advance of the annual sessions of both the
Commission and the Committee, in order to enable their respective observers to make
substantive suggestions while taking part in thcse annual meetings.

206. The Commission, having a standing invitation to send an observer to the
sessions of the Inter-American Juridical Committee, requested its Chairman,

Mr. Christopher V. Pinto, to attend the next session of the Committee or, if he
was unable to do so, to appoint another member of the Commission for that purpose.

3. BEuropean Committee on legal Co-operation

207+ Mr. Uillem Riphagen attended, on behaglf of the International Law Commission,
the thirty-first session of the European Committee on Legal Co-operation, held in
November 1979, and made a statement before the Committee. A

208, The European Committee on Legal Co-operation was represented at the
thirty-second session of the Commission by Mr. Erik Harremoes, Director of Legal
Affairs of the Council of Europe, who addressed the Commission at its

1628th meeting.

209. Mr. Harremoes explained the law-making activities of the Council of Buropes
dealing first with the conventions concluded since 1979 and secondly with the
draft conventions still in process of elaboration. Of these already concluded,
the Convention on the Conservation of European Vild Life and Natural Habitats was
opened for signature at Berne on 19 September 1979. The aim of that Convention
is to conserve wild flora and fauna and their natural habitats, especially those
species and habitats whose conservation requires the co-operation of several States.
He also mentioned the European Convention on he Recognition and Enforcement of
Decisions concerning Custody and on Restorstion of Custody of Children, opened for
signature at Luxembourg on 20 May 1980. That Convention has a twofold purpose:
first, the recognition and enforcement of decisions relating to the custody

of and accession to children; and second, the restoration of custody in the case
of removal of the child to another contracting State. Mr. Harremoes mentioned

lastly the European Outline Convention on Transfrontier Co-operation between
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Territorial Communities or Authorities, which was opened for signature during the
Fourth Conference of the Buropean Ministers responsible for Local Governments, which
took place in Madrid in May 1980. The Convention lays down the conditions for
international co-operation between local authorities and contains in its Appendices,
a series of model agreements for facilitating such co-operation. As to the
conventions still in course of elaboration, he mentioned the draft convention for
the protection of individuals with regard to automatic processing of personal data.
The Convention is expected to be approved by the Committee during 1980 and will

be opened for signature early in 1981. Apart from the law-making activities of
the Council of Europe, Mr. Harremoes also discussed the work of the Council as an
organization in the wvider context of legal activities of the United Nations and its
relationship with other internmational organizations. In conclusion, he outlined
the programme being undertaken by the Council of Kurope, which represents a combined
political, information and scientific approach to internmational co-operation. The
nwrogramme emphasizes three main activities: (1) harmonization of substantive law
and promotion of international co-operation; (2) exchange of views and information
between Member States on their respective legislative activities and

(3) encouragement of the study of comparative law.

210, Mr. Harremces ammounced that the next session of the Committee would be held
at Strasbourg, starting on 24 November 1980 and expressed the hope that it would

be possible for the Commission to be represented by an observer. The Commission,
having a standing invitation to send an observer to the sessions of the Committee,
requested its Chairman, Mr. Christopher V. Pinto, to attend that session of the
Committee or, if he was unable to do so, to appoint another member of the
Commission for that purpose.

4. Arab Commission for International Law

211l. The Arab Commission for International Iaw was represented at the
thirty-second session of the Commission by Mr. Mahmoud A1l Baccouche.

F. Date and place of the thirty-~third session

212. The Commission decided to hold its next session at the United Nations Office
at Geneva from 4 May 1981 to 24 July 1981.

G. Representation at the thirty-fifth session
of the General Assembly

213. The Commission decided that it should be represented at the thirty-fifth session

of the General Assembly by its Chairman, Mr. Christopher V. Pinto.



A
H. International Lawv Seminar

214 . Pursuant to paragraph 11 of Ceneral Assembly resolution 34/141, of

17 December 1979, the United Nations Office at Geneva organized, during the
thirty-second session of the Commission, the sixteenth session of the International
Law Seminar for advanced students of this subject and junior government officials
who normally deal with questions of international law in the course of their work.
215. A Selection Committee met under the chairmanship of Mr. Quijano-Caballero,
Director of External Relations and Inter-Agency Affairs at the United Nations
Office at Genr—a. It comprised three other members, former participants in the
Seminar: Mrs. Diklié-Trajkovié (Fermanent Mission of Yugoslavia), Mr. Chaudhry
(Secretariat, UNHCR) and Mr. Ramcharan (Secretariat, Division of Human Rights).
216. Twenty-four participants, all of difierent nationalities, were selected

from almost 60 candidates; two vere unable to attend, but three fellowship holders
wnder the United Nations/UNITAR programme participated in the session.

217. Participants khad access to the facilities of the United Nations Library and
were able fte-attend a film shovw given by the United Nations Information Service.
They were given copies of the basic documents necessary for following the
discussions of the Commission and the lectures at the Seminar and were also able
to obtain, or to purchase at reduced cost, United Nations documents vhich are
unavailable or difficult to find in their countries of origin. At the end of
the session, participants received an attendance certificate, signed by the
Chairman of the Commission and the Director-General of the United Nations Office.
218. Between 2 and 20 June, the Seminar held 12 meetings, at which lectures

were given, followed by discussions.

219. The following eight members of the Commission gave their services as
lecturers: Mr. M. Bedjaoui (The legal aspects of the new international economic
order); Mr. S.P. Jagota (Recent developments in the law of the sea);

Mr. R.Q. Quentin-Faxter (International liability for injurious consequences
arising out of acts not prohibited by international lav); Mr. P. Reuter (Is there
a law of international organizations?); Mr. V. Riphagen (The content, forms and
degrees of State responsibility); Mr. S.M. Schwebel (The law of the
non~-navigational uses of international watercourses); Mr. S. Sucharitkul

(The legal aspects of regional co-operation, with special reference to lsia and

the Pacific); Mr. S. Verosta (Tovards permanent neutrality in Austria);
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Mr. A. Yankov (The Third United Nations Conference on the Iav of the Sea and the

régime for the protection and preservation of the marine environment ). In

addition, Mr. M. Sahovié led the discussion at the meeting held to evaluate the work

of the Seminar and lMr. Th. van Boven, Director of the Division of Human Rights,
spoke on United Nations efforts to promote and protect human rights. As at
previous sessions, the introductory talk on the Commission and its work was given
by Mr. P. Raton, the Director of the Seminar.

220, As in the past, none of the costs of the Seminar fell on the United Nations,
which was not asked to contribute to the travel or living expenses of participants.
The Governments of Austria, Denmark, Finland, the Federal Republic of Germany,
Kuwait, the Netherlands, Norvay and Sweden made fellowships available to
participants from developing countries. Toxr the first time, a private body,

the Dana Fund for International and Comparative Legal Studies (of Toledo, Ohio,
United States of America) also granted fellouships. Vith the award of
fellowships it is possible to achieve adequate geographical distribution of
participants and to bring from distant countries deserving candidates who would
otherwise be prevented from participating, solely by lack of funds,

221. Of the 353 participants, representing 105 nationalities, accepted since the
beginning of the Seminar in 1965, fellowships have been awarded to 153, not
including UNITAR fellowship holders. It is to be hoped that the aforementioned
Governments will continue their efforts and that other Governments will be able

to contribute to this movement of solidarity with nationals of developing
countries. Particular thanks are due to the Netherlands and Swedish Governments,
which followed the example set last year by the Norwegian Government, for having
tripled their contribution this year. It is the invariable practice of the
organizers of the Seminar to inform donor Governments of the beneficiaries! names,
and the beneficiaries themselves are alvays told who has provided their
fellowships.

222+ The Commission wishes to express its thanks to Mr. P. Raton and his

assistant, Mrs. AM, Petit, for their efficient organization of the Semiuar,
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