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1. % F&@,< D,T,>44 1998/103 A@*8@<4FF4b B@DJR4:" (- >J )^&4*J %"6F$D@*HJ B@*(@H@&4H\

D"$@R46 *@8J<,>H B@ BD"&"< :4P, >, b&:b`V4NFb (D"0*">"<4 FHD">Z, & 8@H@D@6 @>4

BD@04&"`H. % F&@,< D,T,>44 A@*8@<4FF4b @H<,H4:" Db* &@BD@F@&, 8@H@DZ, <@0>@ $Z:@ $Z

D"FF<@HD,H\ & D"$@R,< *@8J<,>H, & P,:bN *":\>,6T,(@ 42JR,>4b, &8:`R"b <,DZ B@

BD,@*@:,>4` BD,BbHFH&46 >" BJH4 D"H4L48"P44 ;,0*J>"D@*>@6 8@>&,>P44 @ 2"V4H, BD"& &F,N

HDJ*bV4NFb- <4(D">H@& 4 R:,>@& 4N F,<,6, 4 <,DZ B@ @8"2">4` F@*,6FH&4b JF4:4b<
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I. ;+/)I=!C?)=!a;+/)I=!C?)=!a 7?=%+=O3a7?=%+=O3a ?? 1!U3G+1!U3G+ AC!%AC!% %E+M%E+M

GCI)aU3MEaGCI)aU3MEa- ;3'C!=G?%;3'C!=G?% 33 Q9+=?%Q9+=?% 3M3M E+;+5E+;+5

A. IF:@&4bIF:@&4b, && 8@H@DZN8@H@DZN BD@N@*4HBD@N@*4H D"H4L48"P4bD"H4L48"P4b 7@>&,>P447@>&,>P44

@@ HDJ*bV4NFbHDJ*bV4NFb- <4(D">H"N<4(D">H"N

2. 7"8 @H<,R":@F\ & @F>@&>@< *@8:"*, ( BJ>8HZ 47-49), D"H4L48"P4b 7@>&,>P44

BD@N@*4H <,*:,>>@. ?*>"8@, *"&"b @P,>8J H,<B"< D"H4L48"P44 7@>&,>P44, F:,*J,H

JR4HZ&"H\ H@ 8@:4R,FH&@ &D,<,>4, 8@H@D@, B@HD,$@&":@F\ *:b D"H4L48"P44 *DJ(4N

8@>&,>P46 & @$:"FH4 BD"& R,:@&,8". 7@>&,>P4b @ HDJ*bV4NFb- <4(D">H"N $Z:" BD4>bH"

',>,D":\>@6 !FF"<$:,,6 $@:,, &@F\<4 :,H >"2"* 4 &F, ,V, >, &FHJB4:" & F4:J. 3 N@Hb

*">>Z6 L"8H &Z2Z&",H @2"$@R,>>@FH\, F:,*J,H @H<,H4H\, RH@ *DJ(4< 8@>&,>P4b< *:b

&FHJB:,>4b & F4:J B@HD,$@&":@F\ D"2:4R>@, 8@:4R,FH&@ &D,<,>4.

3. =,8@H@DZ, 8@>&,>P44 $Z:4 D"H4L4P4D@&">Z *@FH"H@R>Z< R4F:@< JR"FH>48@& 4 $ZFHD@

&FHJB4:4 & F4:J, & H@ &D,<b 8"8 *DJ(4< 8@>&,>P4b< *:b &FHJB:,>4b & F4:J B@HD,$@&":@F\

>,F8@:\8@ :,H. E @*>@6 FH@D@>Z, 7@>&,>P4b @ BD"&"N D,$,>8" $Z:" BD4>bH" ',>,D":\>@6

!FF"<$:,,6 20 >@b$Db 1989 (@*" 4 &FHJB4:" & F4:J 2 F,>Hb$Db 1990 (@*", H. ,. <,>,, R,<

R,D,2 (@*. E *DJ(@6 FH@D@>Z, *:b &FHJB:,>4b & F4:J *&JN @F>@&>ZN 8@>&,>P46, &8:`R"b

;,0*J>"D@*>Z6 $4::\ @ BD"&"N R,:@&,8", B@HD,$@&":@F\ B@RH4 *,FbH\ :,H.
;,0*J>"D@*>Z6 B"8H @$ ^8@>@<4R,F84N, F@P4":\>ZN 4 8J:\HJD>ZN BD"&"N $Z: BD4>bH

16 *,8"$Db 1966 (@*" 4 &FHJB4: & F4:J H@:\8@ 3 b>&"Db 1976 (@*". ;,0*J>"D@*>Z6 B"8H

@ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N $Z: BD4>bH 16 *,8"$Db 1966 (@*" 4 &FHJB4: & F4:J

23 <"DH" 1976 (@*". ):b &FHJB:,>4b & F4:J 7@>&,>P44 BD@H4& BZH@8 4 *DJ(4N 0,FH@84N,
$,FR,:@&,R>ZN 4:4 J>40"`V4N *@FH@4>FH&@ &4*@& @$D"V,>4b 4 >"8"2">4b B@HD,$@&":@F\ *&"

F B@:@&4>@6 (@*" (1984-1987 (@*Z), " *:b ;,0*J>"D@*>@6 8@>&,>P44 @ :48&4*"P44 &F,N

L@D< D"F@&@6 *4F8D4<4>"P44 - B@RH4 HD4 (@*" (1966-1969 (@*Z).

B. AD,BbHFH&4bAD,BbHFH&4b >">" BJH4BJH4 D"H4L48"P44D"H4L48"P44 7@>&,>P447@>&,>P44 @@ BD"&"NBD"&"N HDJ*bV4NFbHDJ*bV4NFb- <4(D">H@&<4(D">H@&

4. % P,:bN &Zb&:,>4b BD,BbHFH&46 >" BJH4 D"H4L48"P44 4 B@4F8" BJH,6 4N BD,@*@:,>4b

$Z:@ BD@&,*,>@ *&" F@&,V">4b BD"&4H,:\FH&,>>ZN ^8FB,DH@& &ZF@8@(@ JD@&>b B@

!LD48">F8@<J 4 !24"HF8@- G4N@@8,">F8@<J D,(4@>"<, 8@H@DZ, F@FH@b:4F\ F@@H&,HFH&,>>@ &

!**4F- !$,$, 14-17 <"b 1996 (@*" 4 & !<<">, 1-4 F,>Hb$Db 1997 (@*". 7D@<, H@(@,
S4D:4 M\`> 4 )0,> =4FF,> $Z: BD@&,*,> &F,FH@D@>>46 ">":42 FJV,FH&J`V4N HDJ*>@FH,6

4 B,DFB,8H4& & @$:"FH4 D"H4L48"P44 7@>&,>P44 @ HDJ*bV4NFb- <4(D">H"N 1/.

1/ S. Hune and J. Niessen, Ratifying the UN Migrant Workers Convention:
Current Difficulties and Prospects, Netherlands Quarterly of Human Rights ,
vol. 12, No. 4 (1994), p. 12.
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1. 7@::424b7@::424b `D4F*48P46`D4F*48P46 <,0*J<,0*J ?D(">42"P4,6?D(">42"P4,6 ?$X,*4>,>>ZN?$X,*4>,>>ZN ="P46="P46

44 ;,0*J>"D@*>@6;,0*J>"D@*>@6 @D(">42"P4,6@D(">42"P4,6 HDJ*"HDJ*"

5. " ;?G *@:0>" $Z:" 2">4<"H\Fb <4(D">H"<4 8"8 HDJ*bV4<4Fb, " ?D(">42"P4b

?$X,*4>,>>ZN ="P46 *@:0>" $Z:" 2">4<"H\Fb &@BD@F"<4, F&b2">>Z<4 F 4N FH"HJF@< 8"8

4>@FHD">P,&. ?*>"8@ &@2>48",H &B,R"H:,>4,, RH@ ^H" *@(@&@D,>>@FH\ <,0*J ??= 4 ;?G

R"FH4R>@, ,F:4 >, B@:>@FH\`, JHD"H4:" F&@` F4:J & D,2J:\H"H, BD4>bH4b 7@>&,>P44 @

HDJ*bV4NFb- <4(D">H"N" 2 /. =,8@H@DZ, (@FJ*"DFH&" 2"b&4:4 @$ @HFJHFH&44 >,@$N@*4<@FH4

& >@&@6 8@>&,>P44 @ BD"&"N HDJ*bV4NFb- <4(D">H@& &&4*J H@(@, RH@ J0, FJV,FH&J`H >@D<Z

;?G 3/. % R"FH>@FH4, @>4 FFZ:"`HFb >" 8@>&,>P44 97 4 143 ;?G 8"8 >" *&"

FJV,FH&J`V4N <>@(@FH@D@>>4N *@(@&@D" B@ BD"&"< HDJ*bV4NFb- <4(D">H@& 4/ 4 BD4N@*bH

8 &Z&@*J @$ @HFJHFH&44 >,@$N@*4<@FH4 & D"H4L48"P44 >@&@6 7@>&,>P44 @ HDJ*bV4NFb-
<4(D">H"N 5/.

2. )@FH@4>FH&")@FH@4>FH&" 44 >,*@FH"H84>,*@FH"H84 8@>&,>P468@>&,>P46 ;?G;?G

6. EJV,FH&J,H <>,>4,, RH@ 8@>&,>P44 ;?G 4<,`H BD,@$:"*"`VJ` F4:J >"* 7@>&,>P4,6

@ HDJ*bV4NFb- <4(D">H"N, B@F8@:\8J " J>48":\>Z6 HD,NFH@D@>>46 &8:"*, F*,:">>Z6

BD"&4H,:\FH&"<4, D"$@H@*"H,:b<4 4 HDJ*bV4<4Fb & F@*,D0">4, >@D< ;?G, BD,&D"V",H 4N

& P,>>J` @F>@&J *:b F@2*">4b *":\>,6T4N ("D">H46 *:b HDJ*bV4NFb- <4(D">H@& 4 R:,>@& 4N

F,<,6" 6 /. ?*>"8@ ;?G @$:"*",H &F,(@ :4T\ " @(D">4R,>>@6 8@<B,H,>P4,6 *:b D,T,>4b

&@BD@F@&, F&b2">>ZN F 8J:\HJD@6, @$D"2@&">4,< 4 JR"FH4,< & B@:4H4R,F8@6

*,bH,:\>@FH4" 7 /. 7D@<, H@(@, ',>,D":\>Z6 F,8D,H"D\ 2"b&4:, RH@ " >@D<Z,

2/ Ryszard Chole Winski, Migrant Workers in International Human Rights
Law, 1997, p. 138.

3/ United Nations Commission on Human Rights, fourty-ninth session,
position paper of the United States, "Measures to improve the situation and
ensure the human rights and dignity of all migrant workers", 21 January 1993.

4/ 7@>&,>P4b 97 ;?G D"H4L4P4D@&">" 41 (@FJ*"DFH&@< 4 7@>&,>P4b 143
;?G D"H4L4P4D@&">" 18 (@FJ*"DFH&"<4.

5/ Supra note 3.

6/ Cholewinski, supra note 2, p. 136.

7/ Ibid, p. 199.
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BD4<,>4<Z, 8 <4(D">H"< & F@@H&,HFH&44 F *@8J<,>H"<4 ;?G, F@*,D0"H F"<Z,

<4>4<":\>Z, HD,$@&">4b & @H>@T,>44 2"V4HZ <4(D">H@&" 8 /.

a) )@FH@4>FH&")@FH@4>FH&" 7@>&,>P447@>&,>P44 ?D(">42"P44?D(">42"P44 ?$X,*4>,>>ZN?$X,*4>,>>ZN ="P46="P46

7. 7@>&,>P4b @ HDJ*bV4NFb- <4(D">H"N ?D(">42"P44 ?$X,*4>,>>ZN ="P46 BD,*@FH"&:b,H

BD"&" >,F8@:\84< (DJBB"< HDJ*bV4NFb, 8@H@DZ, D">,, >, @N&"HZ&":4F\ 8@>&,>P4b<4 ;?G,
" 4<,>>@: (DJBB"< " BD4(D">4R>ZN HDJ*bV4NFb- <4(D">H@&, HDJ*bV4NFb- <4(D">H@&, D"$@H"

8@H@DZN F&b2">" F B,D,,2*"<4, HDJ*bV4NFb- <4(D">H@&, D"$@H"`V4N B@ >"6<J B@

8@>8D,H>@<J BD@,8HJ, HDJ*bV4NFb- <4(D">H@&, 2">bHZN >" 8@>8D,H>ZN D"$@H"N, 4

HDJ*bV4NFb- <4(D">H@&, D"$@H"`V4N >, B@ >"6<J" 9 /. 7D@<, H@(@, 7@>&,>P4b @

BD"&"N HDJ*bV4NFb- <4(D">H@& FR4H",HFb & >"FH@bV,, &D,<b " >"4$@:,, *":,8@ 4*JV4<

&ZD"0,>4,< @2"$@R,>>@FH4, 4FBZHZ&",<@6 <,0*J>"D@*>Z< F@@$V,FH&@< & @H>@T,>44

HDJ*>@(@ B@:@0,>4b, & 8@H@D@< >"N@*bHFb >,2"D,(4FHD4D@&">>Z, <4(D">HZ" 10 /.

b) %@2<@0>@,%@2<@0>@, *J$:4D@&">4,*J$:4D@&">4,

8. =,8@H@DZ, ">":4H484 B@:"("`H, RH@ >@D<Z ;?G 4 7@>&,>P4b @ HDJ*bV4NFb-
<4(D">H"N *J$:4DJ`H *DJ( *DJ(", B@F8@:\8J " D,2J:\H"H, *&JN D"2:4R>ZN BD@P,FF@&

B@*(@H@&84 *@8J<,>H@& >" <,0*J>"D@*>ZN L@DJ<"N >48@(*" >, <@(JH $ZH\ B@:JR,>Z

4*,>H4R>Z, D,2J:\H"HZ" 11 /. ?*>"8@ >,8@H@DZ, ">":4H484 BD4N@*bH 8 &Z&@*J, RH@

H"8"b BD@$:,<" &@2>48",H H@:\8@ & H,N F:JR"bN, " 8@(*" >@&Z, B@:@0,>4b @8"2Z&"`HFb

<,>,, ^LL,8H4&>Z<4, R,< FJV,FH&J`V4, >@D<Z (...). AD@P,FF D"2&4H4b BD"& R,:@&,8"

HD,$J,H, RH@$Z & B@F:,*J`V4N *@8J<,>H"N BD"&" @H*,:\>ZN :4R>@FH,6 B@:\2@&":4F\ $@:\T,6

2"V4H@6, R,< & BD,*Z*JV4N" 12 /. A@F8@:\8J 7@>&,>P4b @ HDJ*bV4NFb- <4(D">H"N

8/ G"< 0,, FHD. 135, P4H"H" 42 *@8:"*" ',>,D":\>@(@ F,8D,H"Db, @2"(:"&:,>>@(@

" E@P4":\>"b 4>H,(D"P4b. E@@H&,HFH&J`V4, BD"&4:", 8"F"`V4,Fb F@P4":\>@(@ @$,FB,R,>4b
HDJ*bV4NFb- <4(D">H@& 4 4N F,<,6" (E/CN.5/1983/10) 7@<4FF44 F@P4":\>@(@ D"2&4H4b
?D(">42"P44 ?$X,*4>,>>ZN ="P46 >" ,, *&"*P"H\ &@F\<@6 F,FF44.

9/ Roger Böhning, "The ILO and the New UN Convention on Migrant
Workers: The Past and Future", International Migration Review , vol. 25
(1991), p. 698.

10/ Linda Bosniak, "Human Rights, State Sovereignty and the Protection
of Undocumented Migrants Under the International Migrant Workers Convention",
ibid, pp. 737, 740.

11/ Ibid, p. 705.

12/ Ibid.
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BD,*@FH"&:b,H $@:,, T4D@84, BD"&", R,< FJV,FH&J`V4, >@D<Z ;?G, >,H @F>@&">46

JH&,D0*"H\, RH@ 7@>&,>P4b @ HDJ*bV4NFb- <4(D">H"N *J$:4DJ,H >@D<Z ;?G, N@Hb

>,8@H@DZ, (@FJ*"DFH&" <@(JH 4 >, 0,:"H\ BD,*@FH"&:bH\ <4(D">H"< $@:,, T4D@84, BD"&".

c) C@:\C@:\ 7@>&,>P447@>&,>P44 @@ HDJ*bV4NFbHDJ*bV4NFb- <4(D">H"N<4(D">H"N && D,T,>44D,T,>44 &@BD@F@&&@BD@F@&, F&b2">>ZNF&b2">>ZN
FF >,2"D,(4FHD4D@&">>Z<4>,2"D,(4FHD4D@&">>Z<4 <4(D">H"<4<4(D">H"<4

9. "[ % <,0*J>"D@*>@< *@(@&@D>@< BD"&,] BD,@$:"*",H H@R8" 2D,>4b, F@(:"F>@ 8@H@D@6

(@FJ*"DFH&" <@(JH JFH">"&:4&"H\ @BD,*,:,>>Z, @(D">4R,>4b 4 FH"&4H\ & 8"R,FH&, JF:@&4b

&X,2*" 4>@FHD">P,& >" 4N H,DD4H@D4` B@:JR,>4, 4N F@(:"F4b" 13 /. " AD@H4&>484

BD,*@FH"&:,>4b BD"& >,2"D,(4FHD4D@&">>Z< <4(D">H"< JH&,D0*"`H, RH@ (@FJ*"DFH&" >,

F:,*J,H @$b2Z&"H\ BD,*@FH"&:bH\ >,2"D,(4FHD4D@&">>Z< 4>@FHD">P"< 8"84,- :4$@ *DJ(4,
("D">H44 F&,DN <4>4<":\>ZN FD,*FH& 2"V4HZ BD"& R,:@&,8", B@F8@:\8J @>4 >, b&:b`HFb
FH@D@>"<4 @$V,FH&,>>@(@ *@(@&@D", @$X,*4>b`V,(@ >"P4@>":\>@, F@@$V,FH&@" 14 /.

10. %&4*J H@(@ RH@ " >"4$@:\T"b @B"F>@FH\ >,F@$:`*,>4b BD"& R,:@&,8" 4 @F>@&>ZN F&@$@*

HDJ*bV4NFb- <4(D">H@& &@2>48",H & H,N F:JR"bN, 8@(*" 4N >",<, B,D,,2* 4 D"$@H"

@FJV,FH&:b`HFb & @$N@* 2"8@>"" 15 /, BD,*@H&D"V,>4, >,:,(":\>@6 <4(D"P44 BD4&,*,H 8

F@8D"V,>4` <"FTH"$@& 2:@JB@HD,$:,>46 & @$:"FH4 BD"& R,:@&,8". A@^H@<J @*>" 42 P,:,6

BD4>bH4b 7@>&,>P44 @ HDJ*bV4NFb- <4(D">H"N 2"8:`R",HFb & @8"2">44 BD@H4&@*,6FH&4b

>,:,(":\>@6 <4(D"P44 16/. % FH"H\, 68 7@>&,>P44 @ HDJ*bV4NFb- <4(D">H"N

F@*,D04HFb HD,$@&">4, @ H@<, RH@$Z (@FJ*"DFH&"- JR"FH>484 " F@HDJ*>4R":4 & *,:,

BD,*@H&D"V,>4b 4:4 BD,F,R,>4b >,2"8@>>ZN 4:4 H"6>ZN B,D,,2*@& 4 >"6<" HDJ*bV4NFb-
<4(D">H@&, >, 4<,`V4N B@FH@b>>@(@ FH"HJF"". " % R"FH>@FH4, (@FJ*"DFH&"<- JR"FH>48"<

>,@$N@*4<@ BD,*BD4>4<"H\ F@@H&,HFH&J`V4, <,DZ B@ &Zb&:,>4` 4 >,*@BJV,>4` >,2"8@>>ZN

4:4 H"6>ZN B,D,,2*@&; 4 <,DZ B@ BD4>bH4` ^LL,8H4&>ZN F">8P46 BD@H4& :4P, (DJBB :4P

4:4 @$D"2@&">46, 8@H@DZ, 2">4<"`HFb @D(">42"P4,6, @FJV,FH&:,>4,< 4:4 @8"2">4,<

B@<@V4 & @D(">42"P44 >,2"8@>>@6 4:4 H"6>@6 <4(D"P44" 17 /. A@^H@<J *">>"b

7@>&,>P4b & 8@>,R>@< 4H@(, $J*,H FB@F@$FH&@&"H\ F>40,>4` R4F:" >,2"8@>>ZN <4(D">H@&,
BD@04&"`V4N & (@FJ*"DFH&"N- JR"FH>48"N, " H"80, J<,>\T,>4` F@@H&,HFH&J`V4N D"FN@*@&

BD"&4H,:\FH&.

13/ Ibid, pp. 737, 743.

14/ Ibid, p. 750.

15/ AD"&" HDJ*bV4NFb- <4(D">H@&, 32:@0,>4, L"8H@& 24, BJ$:48"P4b %,DN@&>@(@
8@<4FF"D" B@ BD"&"< R,:@&,8" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, 1996 (@*. FHD. 10.

16/ G. Fonteneau, " The Rights of Migrants, Refugees or Asylum Seekers
under International Law ", International Migration , vol. 30 (1992), pp. 57,
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